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COURT  RULES. 


SUPREME  COURT  OP  MICHIGAN. 


RULE  20.* 

Witbin  fifteen  days  after  filing  and  sery- 
ing  sucb  plea  replication  shall  be  filed  there- 
to, when  sach  cause  shall  be  deemed  to  be 
at  issue:    Provided,  that  the  court -may,  on 


application  of  either  party,  permit  further 
pleadings  to  be  filed  and  grant  a  reasonable 
time  therefor. 
As  amended  March  27,  1906. 


*For  rale  as  orislDaUr  adopted,  tea  tS  N.  W.  t1. 


CIRCUIT  COURT  OF  MICHIGAN. 


BULE  68. 
Motion  for  change  of  venue  in  any  civil 
caose  sliall  be  entered  and  notice  of  hearing 
served  within  ten  days  after  the  cause  shall 
be  at  Issue,  unless  the  moving  party  shall 
make  It  appear  to  the  satisfaction  of  the 
court,  that  the  facts  upon  which  the  applica- 
tion is  based  have  come  to  his  knowledge 
after  the  time  above  limited,  and  within 
ten  days  prevloae  to  such  deferred  applica- 


tion, and  that  said  party  has  been  diligent 
in  ascertaining  the  facts  upon  which  said 
action  is  based.  In  causes  pending  and  at 
issue  when  this  rule  shall  take  effect,  said 
motion  shall  be  entered  within  twenty  daya 
therefrom :  Provided,  that  a  deferred  appli- 
cation may  be  made  upon  complying  with 
the  terms  above  prescribed.  Adopted  February 
.16,  1906,  to  take  effect  February  20,  1906. 
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RULES  OF  PRACTICE. 


SUPREME  COURT  OF  WISCONSIN.* 


Adopted  June  21,  1906. 


CHAPTER   I. 

BECORD  AND   KETUBN. 

Rule  1.  Every  record  and  transcript  there- 
of, filed  wltb  the  clerk  of  the  Supreme  Court, 
shall  be  arranged  as  follows: 


(1) 
(2) 


(5) 


Summons  or  other  process. 
,   Proof  of  service. 
(3)  Complaint,   petition,   relation,   or  affidavit 
initiating  the  proceeding,  with  the  date 
of  service. 
Answer  or  demurrer,  with  date  of  service. 
Reply,  demurrer,  or  election  to  take  issue, 
with  date  of  service. 

(6)  Orders  material  to  the  appeal,  and  {Mipers 

upon  which  they  are  based. 

(7)  The  verdict,  findings  of  the  court  or  ref- 

eree,   with    orders    based    thereon,    and 
opinion  of  the  court,  if  any. 

(8)  Final  determination. 

(9)  Any  order  made  after  judgment,  material 

to  the  appeal,  and  the  papers  upon  which 
the  same  is  based. 

(10)  Bill  of  exceptions. 

(11)  Writ  of  error  or  notice  of  appeal,  with  the 

bond  or  undertaking. 

(12)  Certificate  of  the  clerk  to  the  return. 

Such  record  or  transcript  shall  be  consec- 
utively paged  on  the  left-hand  margin. 

Rule  2.  The  record  or  transcript  shall 
not  be  Rccompauled  by  any  paper,  other  than 
those  specified,  or  which  Is  not  part  of  the 
record  proper. 

Rule  3.  The  return  to  any  writ  of  error 
or  certiorari  shall  lie  by  certified  copy  of 
the  record,  unless  the  trial  court  shall  or- 
der the  original  papers  to  be  returned. 

Rule  4.  The  appellant  or  plaintiff  In  er- 
ror shall  cause  the  proper  return  to  be  made 
to  this  court  within  twenty  days  after  fil- 
ing of  the  writ  or  perfecting  the  appeal. 

Rule  5.  In  case  of  a  defective  return, 
either  party  may,  upon  motion,  have  an  order 
for  a  further  return. 

CHAPTER   II. 

CASES    AND    BBIEF8. 

Rule  6.  In  calender  causes,  appellant  or 
plaintiff  In  error  shall  print  a  case  contain- 
ing an  abridgment  of  the  record,  so  far  as 
necessary  to  present  the  questJons  for  deci- 
sion, stating  at  the  beginning  whether  a 
Judgment,  an  order,  or  both  are  sought  to  be 
reviewed,  and  giving  the  name  of  the  trial 


court  and  the  name  of  the  Judge  who  presid- 
ed at  the  trial.  The  case  shall  be  paged  and 
shall  mention  each  paper  not  printed  or 
abridged,  with  an  appropriate  reference  to 
the  page  of  the  record  where  It  is  to  be  found. 

Rule  7.  Each  case  of  more  than  twenty 
pages  shall  have  a  printed  index,  alphabet- 
ically arranged,  referring  to  each  pnitcr  in 
the  case,  the  names  of  the  witnesses,  ami 
the  pages  of  the  direct,  cross,  and  re-dlrect 
examination. 

Rule  8.  If  the  printed  case,  as  served. 
Is  Incomplete  or  Inaccurate,  the  opposing  par- 
ty may,  within  ten  days  after  receiving  the 
same,  serve  on  the  attorney  for  the  appel- 
lant or  plaintiff  in  error  a  supplemental  case, 
making  the  necessary  corrections  with  an 
appropriate  index  and  references  to  the  rec- 
ord. 

Rule  9.  In  calendar  causes  each  party 
sliall  print  a  brief,  giving  references  to  the 
pages  of  the  record  and  printed  case  for 
each  statement  and  proposition  based  on  the 
record. 

Rule  10.  The  brief  of  appellant  or  plaintiff 
in  error  shall  contain  a  concise  statement 
of  the  nature  of  the  action  and  the  issues 
involved,  the  result  of  the  trial  In  the  court 
below,  the  errors  relied  upon,  the  leadln;; 
facts  or  conclusions  which  the  evidence  tends 
to  prove,  the  principles  of  law  applicable, 
and  the  authorities  in  support  thereof. 

Rule  11.  The  brief  of  the  respondent  or 
defendant  in  error  may  also  state  the  lead- 
ing facts  or  conclusions  which  the  evidence 
tends  to  prove,  and  the  principles  of  law  in 
support  of  the  same,  with  authorities. 

Rule  12.  Discussion  of  facts  in  briefs  shall 
be  as  brief  as  practicable;  references  shall 
be  made  to  the  pages  of  the  printed  case 
where  the  evidence  relied  on  may  be  found. 

Rule  13.  Cases  and  briefs  shall  be  printed 
plainly  with  black  ink,  on  white  paper,  prop- 
erly paged  at  the  top,  with  a  margin  on  the 
outer  and  inner  edge  of  an  inch  and  a  half, 
and  with  a  printed  page  seven  Inches  long 
and  three  and  a  half  inches  wide,  bound  iu 
a  paper  or  cloth  cover,  having  the  title  of 
the  cause  and  designation  of  the  brief  print- 
led  in  appropriate  type  en  the  outside;  and 


*For  rulei  «s  pravlouily  adopted  and  unaadments  thereto,  •••  tt  N.  W.  v.,  106  N.  W.  T, 
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BULBS  OF  PRACTICB. 


Tii 


shall  be  signed  by  the  eonnsel  preparing  the 
same. 

CHAPTER  IIL 

8XBVICS    or  PAFEB8. 

Rule  14.  Service  of  all  papers  may  be 
made  by  mall,  postage  prepaid,  properly  ad- 
dressed to  tlie  person  to  be  served:  two 
days  being  allowed  for  transmission  where 
the  route  is  wholly  by  railroad  and  an  addi- 
tional day  for  every  fifty  miles  other  than 
by  railroad. 

Rule  15.  Every  notice  of  a  motion  shall 
be  served  on  the  opposite  party  at  least 
eight  days  before  the  making  of  the  motion. 

Rule  16.  Three  copies  of  tb«  printed  case 
<ball  be  served  by  the  appellant  or  plalntifT  in 
error  on  the  opposite  party,  at  least  forty 
days  before  the  time  set  for  the  argument. 

Rule  17.  At  least  twenty  days  before  the 
rommencement  of  the  term,  the  clerk  shall 
send  to  every  attorney  appearing  In  the 
canses  on  the  calendar  for  the  term  a  list 
of  such  causes  as  arranged  on  the  calendar. 

Rule  1&  The  brief  of  the  appellant  or 
plaintiff  In  error  shall  be  served  on  the  op- 
poring  party  at  least  fifteen  days,  and  that 
of  the  respondent  or  defendant  in  error  at 
least  five  days,  before  the  calling  of  the  cause 
for  argument  Bach  party  may  serve  and 
snbmlt  a  supplemental  brief  on  the  argument, 
oonflned  strictly  to  matter  of  reply;  and  no 
brief  shall  be  served  or  received  except  as 
provided,   unless   permission    be    granted. 

Rule  19.  Before  a  cause  is  called  for  ar- 
frnment  the  plaintiff  In  error  or  appellant 
shall  file  with  the  clerk  ten  copies  of  the 
printed  case,  and  each  party  ten  copies  of  his 
brief. 

Rate  20.  Any  cause  on  the  state  calendar 
may  be  put  on  any  assignment  by  consent, 
or  when  either  party  has  given  ten  day's 
written  notice  to  the  other  party  before  the 
a!>.«ignment  has  been  ordered  made  up. 

Rule  21.  The  time  prescr'bed  by  these 
niles  for  any  act  except  for  the  making  of 
a  motion  for  a  rehearing,  may  be  enlarged 
by  the  conrt  for  cause,  on  motion. 

CHAPTER  IV. 

CALENDAB    AND    AS8IOKHENT8. 

Rale  22.  Except  as  provided  in  rule  62,  no 
rause  will  be  put  on  the  calendar  unless  the 
record  shall  have  been  filed  at  least  thirty 
days  before  the  commencement  of  the  term, 
other  than  in  case  of  circumstances  which 
may  be  deemed  sufficient  to  warrant  an  ex- 
ception in  the  particular  instance. 

Role  23.  Ever}-  proceeding  commenced  in 
this  court  by  an  original  writ  which  shall 
hare  been  filed  thirty  days  before  the  com- 
mencement of  the  next  succeeding  term,  and 
every  appeal  wherein  the  return  from  the 
court  below  shall  have  been  filed  at  such 
time,  shall  be  placed  on  the  calendar  of 
causes  to  be  submitted  at  such  term. 

Rule  24.  After  the  expiration  of  the  time 
limited  for  filing  records  of  appeals  to  be 


heard  at  the  next  sncceedlng  term,  and  at 
least  twenty  days  before  the  commencement 
of  such  term,  the  clerk  shall  prepare  and 
cause  to  be  printed  a  calendar  for  such 
term,  arranging  all  civil  causes  by  circuits, 
and  placing  first  In  order  the  circuit  next 
succeeding  in  number  to  the  first  on  the  pre- 
vious calendar,  and  arranging  the  criminal 
causes  in  their  ord«r  at  the  foot 

Rule  25.  When  a  cause  on  the  state  cal- 
endar shall  have  been  submitted  by  one 
party,  the  adverse  party  may  have  It  put  at 
the  foot  of  any  assignment    ' 

Rule  26.  Cases  on  the  calendar  not 
reached  for  argument  during  any  term  shall 
stand  continued  and  be  considered  as  at  the 
head  of  the  next  calendar. 

Rule  27.  In  all  criminal  cases  the  plaintiff 
in  error,  at  least  twenty  days  before  the  case 
is  called  for  arg^ument,  shall  serve  upon  the 
Attorney  General  a  statement  of  the  errors 
relied  upon  and  a  copy  of  bis  brief;  and  the 
Attorney  General  shall  serve  bis  brief  on  the 
attorney  for  the  plaintiff  in  error  at  least 
five  days  before  such  argument. 

Rule  28.  The  calendar  causes  shall  be  as- 
signed for  argument  at  such  time  and  in  such 
order  as  the  conrt  may  direct 

Rule  29.  Not  less  than  twenty  causes  shnll 
be  placed  on  each  assignment,  and  the  dork 
shall,  as  soon  as  practicable  after  an  assign- 
ment shall  have  been  made  up,  transmit  a 
copy  thereof  to  each  attorney  or  firm  of  at- 
torneys appearing  therein. 

CHAPTER  V. 

SUBMISSION    or    CAUSES. 

Rule  SO.  Canses  may  be  submitted  on 
either  or  both  sides  oa  printed  cases  and 
briefs,  seasonably  served  and  filed,  but  the 
court  may,  in  Its  discretion,  require  oral 
arguments. 

Rule  31.  If  neither  side  of  a  cause  is  sub- 
mitted or  presented  when  reached  for  argu- 
ment it  will  be  dismissed  or  continued,  in  the 
discretion  of  the  court 

Rule  32.  When  a  cause,  is  submitted  or 
presented  by  counsel  for  appellant  or  plaintiff 
in  error,  but  not  by  the  opposing  party,  the 
Judgment  or  order  appealed  from  may  be 
reversed  as  of  course,  without  argument. 

Rule  S3.  When  a  cause  is  submitted  or 
presented  by  counsel  for  the  respondent  or 
defendant  In  error,  but  not  by  the  opposing 
party,  the  judgment  or  order  appealed  from 
will  be  affirmed  as  of  course,  without  argu- 
ment 

Rule  34.  Unless  otherwise  specially  or- 
dered, oral  arguments  will  be  limited  as  fol- 
lows: Two  hours  on  each  side  in  causes 
wherein  the  amount  in  controversy,  exclusive 
of  costs,  is  $.0,000  or  over;  one  hour  on  each 
side  in  canses  wherein  the  amount  in  con- 
troversy, exclusive  of  costs,  is  less  than 
$5,000  and  more  than  $r)00;  ajid  one-half 
hour  on  each  side  In  all  other  contested  mat- 
ters. 
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Rule  35.  In  felony  cages,  two  counsel  may 
be  beard  for  not  exceeding  two  hours  on  each 
side.  In  all  other  criminal  cases,  but  one 
counsel  may  be  beard  on  each  side  for  not 
exceeding  one  hour,  unless  otherwise  special- 
ly ordered. 

Rule  86.  On  the  first  day  of  each  session 
of  the  court,  the  first  eight  causes  on  the  as- 
signment may  be  peremptorily  called  for  sub- 
mission, and  an  additional  eight  causes  may 
be  so  called  on  each  succeeding  day  during 
the  hearing  of  the  assignment  All  causes 
not  called  on  the  day  for  which  they  are  set 
will  be  called  in  their  order  on  succeeding 
days. 

CHAPTER  VL 

MOTIONS. 

Rule  37.  Every  motion  for  a  rehearing 
shall  t>e  filed  within  thirty  days  after  the 
decision,  and  tbe  clerk  shall  retain  the  pa- 
pers till  tbe  expiration  of  such  period,  un- 
less all  parties  Interested  consent  to  sooner 
remit  the  same. 

Rule  38.  The  papers  in  any  cause  wherein 
a  motion  for  a  rehearing  is  made  shall  be  re- 
tained until  the  motion  shall  have  been  dis- 
posed of. 

Rale  39.  A  motion  for  a  rehearing  sball 
not  be  argued  orally,  bat  shall  be  submitted 
on  printed  arguments,  of  which  ten  copies 
shall  be  famished  to  the  d^k. 

Rule  40.  Tbe  party  moving  for  a  retaearing 
sball,  at  least  ten  days  before  submitting  his 
argument  to  the  court,  serve  a  copy  thereof 
on  tbe  opposing  party,  with  a  notice  of  tbe 
time  when  the  same  will  be  filed  and  sub- 
mitted. And  counsel  for  the  opposing  party 
may,  on  or  before  tbe  day  mentioned,  file 
bis  argument  ou  such  motion. 

Rule  41.  A  motion  for  a  rehearing  sball 
be  deemed  to  have  been  waived  if  the  argu- 
ments in  support  thereof  are  not  served  and 
submitted  within  twenty  days  after  tbe  &!• 
Ing  of  such  motion. 

Rule  42.  No  motion  as  to  any  final  deter- 
mination made  by  tbe  court,  except  a  motion 
to  correct  mistakes  In  the  record  of  this 
court,  will  be  heard  unless  made  within 
thirty  days  after  such  determination. 

Rule  43.  Motions  will  be  beard  before  tbe 
call  of  tbe  calendar  on  Tuesdays  and  Fridays 
during  tbe  sessions  of  tbe  court  Motions 
noticed  for  a  day  when  tbe  court  shall  not 
be  in  session  will  be  heard  on  the  first  mo- 
tion day  thereafter. 

CHAPTER  VII. 

COSTS   AND   MNAXTIMS. 

Rule  44.  No  costs  shall  be  taxed  for 
printing  any  case,  supplemental  case,  or 
brief  unless  these  rules  shall  have  been  com- 
plied with. 

Rule  45.  No  costs  of  printing  shall  be  al- 
lowed for  any  brief  containing  a  manifest 
mlscltation  of  authority  or  a  palpably  mis- 
leading quotation  from  any  opinion  or  text- 


I>ook.  not  corrected  by  tbe  author  before 
submission  of  tbe  cause. 

Rule  46.  When  either  case  or  brief  is  not 
served  within  the  time  and  in  the  manner 
required  by  these  rules  the  opposite  party, 
if  not  In  default  shall  be  entitled  to  a  con- 
tinuance for  the  term  with  $25  costs,  or  the 
court  may  direct  tbe  cause  to  stand  for  argu- 
ment and  charge  tbe  penalty  named  to  the 
defaulting  party,  by  denying  costs  to  that 
amount  in  case  such  party  prevails,  and  add- 
ing it  to  tbe  other  costs  If  such  party  does 
not  prevail. 

Rule  47.  When  a  party  fails  to  procure 
and  file  the  ptt^ter  return,  the  opposing  party 
may  move  to  dismiss  the  writ  or  the  appeal, 
with  taxable  costs,  inclading  attorney's  fees 
of  $25. 

Rule  48.  When  a  proper  return  shall  have 
been  filed  before  the  final  determination  of 
a  motion  to  dismiss  for  want  of  such  return, 
tbe  motion  may  be  denied  upon  payment  of 
costs  by  the  opposite  party,  in  the  discretion 
of  tbe  court  not  exceeding  $25. 

Rule  49.  When  a  supplemental  return  Is 
ordered  upon  application  of  a  party,  and  the 
defect  in  the  original  retam  is  attributable 
to  tbe  fault  of  the  opposing  party,  the  court 
may.  In  its  discretion,  order  costs  to  be  paid 
to  the  moving  party,  not  exceeding  $25; 
payment  to  be  enforced  as  directed. 

Rule  50.  No  costs  sball  be  taxed  for  print- 
ing  any  brief  containing  matter  disrespect- 
ful to  this  court  or  tbe  trial  court  or  to  op- 
posing counsel;  and  tbe  court  will  not  con- 
alder  such  a  brief,  and  of  its  own  motion 
win  strike  it  from  tbe  files. 

Rule  51.  If  an  attorney.  In  addressing  tbe 
court  indniges  in  language  disrespectful  to 
this  court  or  to  the  trial  court,  or  to  tbe  op- 
posing counsel  or  party,  he  will  be  prohibited 
from  farther  addressing  tbe  court  in  tbe 
cause,  without  prejudice  to  any  other  pro- 
ceeding to  Infilct  punishment  for  such  mis- 
conduct 

Rule  52.  When  a  motion  for  a  rehearing, 
or  a  motion  in  the  nature  of  a  motion  for  a 
rehearing,  is  denied,  costs  will  be  allowed 
to  the  prevailing  party,  consisting  of  clerk's 
fees,  necessary  disbursements,  and  an  at- 
torney's fee,  to  be  fixed  in  view  of  tbe  facts 
and  circumstances  of  each  case,  but  not  to 
exceed  tbe  sum  of  $25. 

Rule  53.  When  it  shall  be  necessary  on  a 
motion  for  a  rehearing  to  examine  any  ques- 
tion not  theretofore  presented  in  tbe  briefs, 
or  to  examine  farther  any  question  thereto- 
fore presented,  and  tbe  motion  be  denied,  tbe 
attorney's  fee  of  the  prevailing  party  shall 
not  exceed  $10,  unless  a  question  of  more 
than  ordinary  difficulty  be  presented. 

CHAPTER  VIII. 

MISCELLANEOUS. 

Rule  54.  Attorneys  and  guardians  ad 
litem,  appointed  by  tbe  court  below,  will  be 
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deemed  to  continue  In  service  nntll  tbe  con- 
trary appears. 

Bale  S5.  All  causes  whicb  have  been  pend- 
ing In  this  court  for  two  years,  wherein  no 
record  has  been  filed,  may  be  dismissed  with- 
out notice,  upon  payment  of  the  clerk's  fees. 

Bale  06.  No  record  shall  be  filed  unless 
the  same  be  accompanied  by  a  deposit  ot 
$10  with  the  clerk,  to  be  applied  on  his  fees, 
tbe  same  to  be  recovered  from  the  opposlns; 
party  If  appellant  prevails  on  appeal,  and  to 
be  credited  to  him  on  tbe  judgment  If  tbe 
opposing  party  prevails. 

Bale  57.  .Tbe  appellant  shall  have  tbe 
right  to  open  and  close  tbe  argument  in  all 
cases,  whether  legal  or  equitable. 

Rule  58.  When  a  Judgment  is  reversed, 
the  cause,  if  tried  by  the  court,  will  ordin- 
arily be  remanded  for  final  judgment,  and 
If  tried  before  a  jury,  for  a  new  trial;  but  if 
it  appear  In  a  Jury  cause  that  there  has  been 
a  full  trial  and  that  justice  will  be  best  sub- 
served by  the  direction  of  a  judgment,  tbe 
cause  will  be  remanded  for  final  disposition 
according  to  tbe  right  of  tbe  matter,  whether 
such  judgment  will  have  tbe  formal  verdict 
of  a  jury  as  a  basis  therefor  or  not 

Rule  59.  Upon  a  continuance  for  favor, 
tbe  opposing  party  shall  be  entitled  to  costs. 


not  exceeding  $25,  unless  such  continuance 
shall  have  been  made  necessary  through  tbe 
fault  of  such  party,  in  which  case  such 
party  may  be  denied  costs,  and  costs  may  be 
Imposed  on  him.  In  the  court's  discretion,  for 
the  benefit  of  tbe  moving  party,  not  exceed- 
ing $25. 

Rule  60.  For  infraction  of  any  of  the  rules 
ot  this  court,  for  which  no  penalty  is  express- 
ly provided,  the  offending  party  may.  be 
mulcted  In  costs,  in  tbe  court's  discretion, 
for  tbe  benefit  of  the  opposing  party. 

Rule  61.  If  through  mistake,  inadvertence, 
or  excusable  neglect  tbe  appeal  shall  not 
bwe  been  perfected,  or  tbe  bill  of  exceptions 
be  not  properly  certified  so  as  to  permit  a 
decision  of  tbe  questions  presented  for  re- 
view, tbe  appellant  will  be  given  reasonable 
opportunity  to  correct  tbe  error,  on  such 
terms  as  may  be  just. 

Rule  62.  Where,  through  mistake,  Inad- 
vertence, or  excusable  neglect,  tbe  return 
upon  appeal  in  any  cause  shall  not  be  filed 
at  least  thirty  days  before  the  commence- 
ment of  any  term  of  the  court,  the  court  may, 
upon  motion  noticed  for  hearing  on  the  first 
day  of  tbe  term,  place  tbe  cause  on  tbe  cal- 
endar, on  such  terms  as  may  be  just 


CIRCUIT  COURTS  OF  WISCONSIN. 


BULB  I. 

PAPKBS  nLED. 

Section  1.  All  the  pleadings  and  other 
papers  in  any  action,  and  copies  thereof, 
shall  be  fairly  and  legibly  written  or  printed 
4H1  substantial  paper  and  shall  have  indorsed 
thereon  tbe  title  of  the  action  and  character 
of  tbe  paper,  and  if  not  so  written  or  printed 
and  Indorsed,  the  dei^  shall  refuse  to  file  tbe 
same,  and  tbe  opposite  party  need  not  re- 
ceive It;  or  if  filed,  tbe  same  may  be  stricken 
oat.  Tbe  clerk  shall  file  all  papers  in  every 
action  or  proceeding,  with  tbe  date  of  filing 
Indorsed  thereon. 

Section  2.  Tbe  clerk  shall  not  permit  any 
pai)er  filed  in  bis  office  to  be  taken  therefrom 
unless  upon  written  order  of  a  judge  of  the 
coort.  The  clerk  shall  take  a  written  receipt 
for  all  papers  so  taken  and  preserve  the 
same  until  such  papers  are  returned.  Papers 
so  taken  shall  t>e  returned  at  once  upon  re- 
quest of  tbe  clerk  or  presiding  judge,  and  no 
paper  shall  be  kept  longer  than  ten  days. 
If  any  paper  is  not  returned  to  the  clerk 
within  ten  days  tbe  person  retaining  the 
paper  shall  not  be  permitted  to  take  any  other 
paper  from  tbe  office  of  the  clerk  until  such 
paper  shall  have  been  returned.  All  papers 
In  causes  on  the  calendar  shall  be  returned 
to  tbe  clerk  at  least  one  day  before  the  open- 
ing of  tbe  term,  and  no  paper  in  any  cause 
shall  be  taken  from  tbe  court  house  during 


tbe  trial  of  such  cause  except  upon  written 
order  of  tbe  presiding  judge. 

RUIiD  II. 

OPEItlRQ    ARD    ADJOUBNinO    COUBT. 

Section  1.  Tbe  court  shall  be  opened  on 
tbe  first  day  of  each  term  by  proclamation 
of  the  sheriff  in  tbe  following  words: 

"Hear  ye !    Hear  ye !    Hear  ye !    The  circuit 

court  for  the  county  of  is  now  open. 

All  persons  tiavlng  business  before  tbe  same 
may  now  give  their  attention  and  tliey  shall 
be  Iieard.  Silence  is  commanded  on  pain  of 
imprisonment." 

Section  2.  Each  morning  and  afternoon 
session  thereafter  shall  be  opened  by  procla- 
mation of  the  sheriff  in  tbe  following  words: 

"The  circuit  court  of  the  county  of is 

now  open.     Silence  is  commanded." 

Section  3.  The  following  words  shall  be 
used  to  adjourn  court: 

"Hear  ye!  Hear  ye!  Hear  ye!  The  court 
Is  now  adjourned  without  day  (or  to  the  time 
fixed    by    the   court)." 

RULE  III. 

CALENDAB. 

Section  1.  The  clerk  shall  prepare  a  cal- 
endar for  each  term  in  aocordnnee  with 
section  2!}16,  Statutes  of  1898,  In  tbe  follow- 
ing order: 
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1.  Criminal  cases. 

2.  Issues  of  fact  to  be  tried  by  a  Jury. 

3.  Issues  of  fact  to  be  tried  by  the  court. 

4.  Issues  of  law. 

Section  2.  No  action  shall  be  placed  upon 
such  calendar  unless  a  proper  note  of  issue 
has  been  filed  therein  as  required  by  section 
2845,  Statutes  of  1898. 

Section  3.  The  clerk  shall  not  receive  or 
file  any  note  of  issue  in  any  cause,  or  place 
any .  cause  upon  tbe  calendar,  unless  the 
state  tax  and  two  dollars  clerk's  fees  shall 
have  been  paid  and  all  tbe  pleadings  which 
have  been  served  In  the  cause,  or  copies 
thereof,  shall  have  been  filed  In  the  office 
of  the  clerk  at  least  eight  days  before  the 
term. 

Section  4.  All  motions  to  correct  the  cal- 
endar or  to  strike  causes  therefrom  shall 
be  made  on  the  first  day  of  the  term  immed- 
iately after  the  calling  of  the  calendar.  Any 
case  In  which  notice  of  trial  shall  have  been 
served  at  least  ten  days  before  the  term  pur- 
suant to  section  2845.  Statutes  of  1898,  may, 
upon  motion  of  either  party,  be  placed  at 
the  foot  of  the  proper  class  of  actions  on 
the  calendar  prepared  by  tbe  clerk.  Such 
case  will  not  be  advanced  to  tbe  place  to 
which  !t  would  have  been  entitled  had  the 
note  of  issue  been  filed,  ns  required  by  sec- 
tion 2845,  Statutes  of  1898. 

Section  5.  When  the  calendar  for  any  term 
shall  have  been  printed,  a  copy  thereof  shall 
he  mailed  or  delivered  to  the  presiding  judge 
and  to  the  reporter  and  to  each  attorney  ap- 
pearing thereon  in  any  case,  at  least  four 
days  before  the  term. 

RULE  IV. 

ORDER  OF  BUSINESS  IN  COURT. 

Section  1.  On  the  opening  of  court,  on  the 
first  day  of  every  general  term  thereof,  the 
court  shall  call  all  actions  on  the  calendar 
for  the  purpose  of  determining  which  are 
for  trial  at  snch  terra,  and  they  shall  be  so 
marked  on  the  calendar. 

Section  2.  After  calling  the  calendar  the 
court  shall  attend  to  ex  parte  business,  and 
shall  hear  all  motions,  luterlocutory  proceed- 
ings, and  demurrers,  in  causes  on  tbe  calen- 
dar properly  triable  on  tbe  merits  at  that 
term,  giving  precedence  to  such  as  relate 
to  actions  for  trial  by  Jury. 

Section  3.  At  the  opening  of  the  court  In 
the  afternoon  of  the  first  day  of  the  term,  un- 
less otherwise  ordered  or  provided  by  law, 
the  jury  shall  be  called,  and  the  trial  of 
all  Jury  causes  shall  be  proceeded  with  un- 
til all  are  completed,  without  other  inter- 
ruption than  such  as  is  provided  for  by  these 
rules. 

Section  4.  The  criminal  cases  and  the 
first  six  civil  cases  for  trial  by  Jury  shall 
be  subject  to  call  for  trial  upon  the  first  day 
of  the  term.  The  clerk  shall  each  day  make 
up  the  following  day's  calendar,  upon  which 
he  shall  place  such  cases  as  the  presiding 
Judge  shall  direct  and  which,  unless  other- 


wise directed  by  the  court,  shall  be  called 
for  trial  in  tbelr  order. 

Section  5.  Unless,  for  cause  shown,  tbe 
court  shall  otherwise  order,  tbe  criminal  cal- 
endar will  be  taken  up  tbe  first  day  of  tbe 
term  and  disposed  of  before  any  civil  issues 
are  tried.  It  shall  be  the  duty  of  the  district 
attorney,  at  least  ten  days  before  each  gen- 
eral term  of  tbe  court  In  their  respective 
counties,  to  Inform  persons  in  confinement 
awaiting  trial  of  the  existence  of  this  rule 
and  at  the  same  time  to  Inform  such  persons 
of  their  right  to  counsel  and  to  compulsory 
process  to  procure  the  attendance  of  wit- 
nesses. 

Section  6.  No  action  will  be  allowed  to 
go  to  the  foot  of  the  calendar  nor  be  set 
down  for  a  particular  day,  unless  tbe  court 
so  orders,  upon  application;  and  when  any 
action  is  so  set  down  by  order  of  court.  It 
shall  bave  precedence  of  other  cases  not  on 
trial. 

Section  7.  All  applications  to  tbe  court 
for  orders  or  Judgments,  whether  ex  parte 
or  otherwise,  shall  be  publicly  announced 
by  the  attorney  making  the  application,  and 
the  clerk  shall  enter  a  brief  statement  there- 
of, with  the  action  of  the  court  thereon,  in 
his  minute  book,  and  no  such  order  shall 
be  operative  unless  sucb  statement  shall  be 
then  and  there  so  entered. 

RULE  V. 

ATTORNEYS— OATHS,   SUBSTITUTIONS  AND  STIP- 
ULATIONS. 

Section  1.  Each  person  admitted  to  prac- 
tice as  an  attorney  of  the  court  shall  sub- 
scribe the  roll  of  attorneys  to  be  kept  by  the 
clerk,  and  shall  In  open  court  take  an  oath 
or  affirmation  of  tbe  tenor  following,  to- 
wit:  You  do  solemnly  swear  (or  affirm)  that 
you  will  support  the  constitution  of  the 
United  States  and  of  the  state  of  Wisconsin, 
and  that  you  will  demean  yourself  in  your 
practice  as  attorney,  uprightly  and  according 
to  law. 

Section  2.  No  order  for  the  substitutlou 
of  an  attorney  for  a  party  shall  be  granted, 
unless  upon  consent  In  writing  signed  by 
such  party  and  his  attorney:  or  for  cause 
shown  on  due  notice  to  the  court  or  presiding 
Judge,  and  upon  such  terms  as  shall  be  Just. 

Section  3.  No  agreement,  stipulation  or 
consent,  between  the  parties  or  their  attor- 
neys, in  respect  to  the  proceedings  In  tbe 
action,  shall  be  considered  binding  or  oblig- 
atory, unless  tbe  same  shall  be  reduced 
to  the  form  of  an  order  by  consent,  and 
be  entered,  or  unless  the  evidence  thereof 
shall  be  in  writing,  subscribed  by  the  party 
against  whom  tbe  same  shall  be  alleged, 
or  by  his  attorney. 

RULE  VI. 

BLANK   PROCESS    FOR    ATTORNETS. 

Tbe  blank  process  and  seals  which,  by  sec- 
tion 2591,   Statutes   of   1898,   the   clerks  of 
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tbe  several  courts  of  record  may  deliver  to 
any  attorney  of  tlieir  reaijcctlve  courts,  are 
declared  to  be  auy  and  all  process,  whether 
mesne.  Intermediate,  interlocutory  or  flubl, 
which  may  be  requisite  for  tbe  prosecution 
of  or  the  carrying  on  any  action  in  such 
court,  or  tbe  enforcement  of  any  order  or 
jndg:ment  therein.  All  process,  bo  delivered 
to  any  attorney,  shall  be  signed  by  tbe. clerk 
officially  and  have  tbe  seal  of  tbe  court  im- 
pressed thereon,  which  process  may  be  filled 
up  by  any  attorney,  and  have  the  same  force 
and  effect  as  if  the  same  were  Issued  and 
filled  up  by  the  clerk;  and  the  fees  of  the 
clerk  for  all  such  process  shall  be  paid  and 
taxed  as  provided  by  law. 

RTILE  VII. 

ABBE8T   ANU   BAIT. 

The  sheriff  to  whom  an  order  of  arrest 
baa  been  delivered  to  be  executed  shall  re- 
turn to  tbe  plalntifTs  attorney  the  aflldavlt 
on  which  the  order  of  arrest  was  granted, 
and  such  order,  within  ten  days  after  the 
arrest;  and  the  plaintlfr  or  attorney,  by 
whom  the  order  of  arrest  is  subscribed,  shall 
file  such  afHdaTlt  and  order,  with  the  sher- 
iff's return  Indorsed,  with  the  clerk,  within 
five  days  after  the  same  shall  have  been  re- 
turned to  him. 

RULE  VIII. 

AFPEARARCE. 

Service  of  notice  of  appearance  or  retainer 
generally,  by  an  attorney  for  the  defendant, 
shall  In  all  canes  be  deemed  an  appearance. 
And  tbe  plaintiff,  on  filing  such  notice  at 
any  time  thereafter,  may  have  the  appear- 
ance of  the  defendant  entered  as  of  the  time 
when  such  notice  was  served. 

RULE  IX. 

OUABDTANS    AD    LITXlf. 

Section  1.  No  person  except  the  general 
guardian  shall  be  appointed  guardian  ad  li- 
tem of  any  Infant  or  other  person  Incapable 
of  prosecuting  for  himself,  if  a  plaintiff,  un 
less  for  good  cause  shown.  Nor  shall  any 
person  be  so  appointed  who  Is  not  of  ability 
to  pay  to  such  Infant  or  other  person  any 
damages  which  may  be  sustained  by  reason 
of  negligence  or  misconduct  In  tbe  prosecu- 
tion or  defense  of  the  action,  or  who  Is  not 
fully  competent  to  understand  and  protect 
the  rights  of  such  infant  or  other  person,  or 
who  has  any  interest  or  feeling  adverse  to 
the  ward's  interests,  or  who  la  connected  In 
business  with  the  attorney  or  counsel  of 
tbe  adverse  party. 

Section  2.  No  person,  unless  he  be  an 
attorney  or  other  officer  of  the  court,  shall 
be  appointed  such  guardian  ad  litem  If  such 
Infant  or  other  person  be  a  defendant. 

RULE  X. 

NtrUBEBl:«0   T0I.I08. 

Every  pleading,  motion,  affidavit,  case, 
or  bill  of  exceptions,  when  exceeding  five 


folios  in  length,  shall  have  each  folio  marked 
on  the  margin  in  distinct,  consecutive  num- 
bers; and  all  copies,  either  for  tbe  parties 
or  tbe  court,  shall  in  like  manner  be  number- 
ed or  marked  In  the  margin,  so  as  to  conform 
to  the  original  draft  or  entry,  and  to  each 
other,  and  any  copy  served  which  shall  not 
be  so  numbered  and  marked  may  be  returned 
within  a  reasonable  time  for  that  reason,  and 
when  so  returned  shall  have  no  force  what- 
ever. 

RULE  XL 

IfOnONS   AND   OBDKBS. 

Section  1.  All  motions  shall  be  brought 
to  hearing  before  the  court  or  a  Judge,  on 
a  notice  or  order  to  show  cause  pursuant 
to  section  2617,  Statutes  of  1898.  Such  notice 
of  motion  or  order  to  show  cause  shall  brief- 
ly state  the  nature  of  the  order  or  relief  ap- 
plied for,  and  If  notice  of  motion  or  order 
to  show  cause  be  for  irregularity.  It  shall 
specify  particularly  the  Irregularities  com- 
plained of. 

Section  2.  Copies  of  all  records,  affidavits 
and  other  papers  upon  which  a  motion  or 
order  to  show  cause  Is  founded,  except  such 
as  have  been  previously  filed  or  served  In  the 
same  action  or  proceeding,  shall  be  served 
with  the  notice  thereof  or  the  order  to  show 
cause,  and  shall  be  plainly  referred  to  there- 
in. Papers  already  filed  or  served  shall  be 
referred  to  as  papers,  documents,  etc.,  there- 
tofore filed  or  served  in  the  action.  The 
moving  party,  by  consent  of  tbe  court  and 
if  the  Interests  of  Justice  demand,  may  be 
allowed  to  present  upon  the  hearing,  records, 
affidavits  or  other  papers,  not  served  with 
tbe  motion  papers,  but  only  upon  condition 
that  opposing  counsel  be  given  reasonable 
time  in  which  to  meet  such  additional  proofs, 
should  request  therefor  be  made. 

Section  8.  If  the  adverse  party  shall 
not  appear  to  oppose,  the  court  or  Judge, 
on  proof  of  due  service  of  the  notice  of  mo- 
tion or  order  to  show  cause  and  papers  re- 
quired to  be  served,  may  grant  the  order  or 
relief  moved  for;  and  If  tbe  party  making 
the  motion  or  procuring  the  order  to  show 
cause  shall  not  appear  to  prosecute  the  same, 
such  court  or  Judge  may  dismiss  or  deny  it. 

Section  4.  Either  party  may,  in  vacation 
or  in  term  time,  file  with  the  clerk  a  motion 
for  an  order  to  be  applied  for  at  a  time  fixed 
in  the  motion  and  serve  a  copy  thereof  on 
the  adverse  party,  or  his  attorney,  at  least 
ten  days  before  the  time  specified  for  mak- 
ing such  application.  After  the  motion  has 
been  so  filed  and  served,  either  party  may 
proceed  to  take  depositions,  on  notice,  to 
be  read  and  used  on  the  hearing  of  such  mo- 
tion. 

Section  5.  Ex  parte  affidavits  may  be 
filed  and  read  In  support  of  a  motion  or 
order;  but  no  deposition  shall  be  used  on 
such  motion  unless  taken  on  notice  to  the  op- 
posite party,  in  the  manner  provided  for  by 
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statute,  nnless  waived  by  the  adverse  party 
or  bis  attorney. 

Section  6.  All  orders  of  the  conrt  or  a 
Judge,  whether  granted  ex  parte,  by  default 
or  otherwise,  shall  briefly  refer  to  all  the 
records,  petitions,  affidavits  and  other  papers 
read  or  used  by  either  party  upon  the  ap- 
plication for  the  order. 

RULE  XIL 

TIMB  rOB   COKFLTIIia  WITH  OBDEBS. 

Section  1.  In  all  cases  when  a  motion 
shall  be  granted  on  payment  of  costs  or  on 
the  performance  of  any  condition,  or  tbe  do- 
ing of  any  act,  or  when  tbe  order  shall  re- 
quire such  payment  or  performance  or  do- 
ing such  act,  the  party  whose  duty  It  shall 
be  to  comply  therewith  shall  do  so  within 
twenty  days  from  the  time  of  tbe  service  of 
notice  of  such  order,  unless  a  dUTerent  time 
Is  prescribed  in  such  order.  Provided  that 
when  such  order  shall  permit  tbe  service  of 
further  pleadings,  on  payment  of  terms,  the 
service  of  any  such  pleading  shall  be  of  no 
effect  for  any  purpose  until  such  terms  are 
paid.  When  costs  are  directed  to  be  paid, 
such  costs  shall  be  paid  within  fifteen  days 
after  they  shall  have  been  taxed  on  notice, 
nnless  a  different  time  is  prescribed  by  tbe 
order. 

Section  2.  When  an  order  directs  an  act 
to  be  performed  Inatanter,  it  shall  be  per^ 
formed  before  the  expiration  of  the  day  on 
which  tbe  order  was  made. 

Section  8.  This  rule  shall  be  regarded  as 
subordinate  to  any  other  of  these  rules  which 
prescribes  time,  terms  or  conditions  for  mak- 
ing any  payment,  doing  any  act,  or  comply- 
ing with  any  conditions  In  reference  to  any 
matter  or  thing  specified  in  such  other  rule. 

RULE  XIII. 

AFFIDAVIT  AS   TO   ADVIOB   OF  COUNSEL. 

Whenever  it  shall  be  necessary  in  any 
petition  or  affidavit  to  swear  to  the  advice 
of  counsel,  a  party  shall,  In  addition  to  what 
has  usually  been  required,  swear  that  he  has 
fully  and  fairly  stated  the  case  to  bis  coun- 
sel, and  shall  give  tbe  name  and  place  of  resi- 
dence of  such  counsel. 

RULE  XIV. 

UATTEB  IN  ABATEMENT. 

Section  1.  Whenever  any  matter  In  abate- 
ment of  any  action  is  set  up  In  the  answer, 
which  involves  the  finding  of  any  fact,  the 
court  shall  direct  that  the  same  be  found  by 
a  special  verdict  of  a  Jury,  unless  a  trial  by 
Jury  be  waived  as  provided  by  law,  or  unless 
the  issues  of  fact  In  the  same  action  are  such 
as  are  properly  triable  by  the  court;  and 
when  there  is  any  other  issue  of  fact  In  the 
action,  the  same  may,  in  the  discretion  of  the 
court,  be  submitted  to  the  same  Jury  at  the 
same  time;  otherwise  tbe  issue  In  abatement 
shall  first  be  tried. 


Section  2.  When  the  Issues  of  fact  are 
properly  triable  by  the  court,  any  question 
of  fact  Involved  in  the  matter  in  abatement 
may  be  passed  upon  by  the  court  at  tbe 
same  time  as  the  other  issues  of  fact. 

Section  3.  If  the  other  issues  of  fact  In 
the  action  be  of  such  a  nature  that  tbe  court 
may  direct  a  reference  pursuant  to  the  pro- 
visions of  section  2864,  Statutes  of  1808,  the 
court  may,  upon  its  own  motion  or  upon  the 
application  of  either  party,  order  such  refer- 
ence, but  no  proceedings  shall  be  had  on  such 
reference  until  the  matter  in  abatement  bas 
been  tried  and  found  for  the  plaintiff. 

RULE  XV. 

TENDEB   AND   PATUBNT   OF    UONET   IN    COUBT. 

Section  1.  When  In  any  action  on  contract 
for  the  payment  of  money,  tender  of  pay- 
ment of  any  sum  before  action  as  the  whole 
sum  due  thereon  shall  be  pleaded,  as  well  as 
where  such  tender  shall  be  made  after  action 
brought,  with  tbe  costs  of  the  action  Incurred, 
up  to  the  time  of  making  the  same,  the  party 
making  such  tender  shall.  If  the  same  be  not 
sooner  accepted  and  paid,  pay  the  same  Into 
conrt  within  five  days  after  the  service  of 
the  pleading  alleging  the  same,  or  within 
five  days  after  the  same  shall  have  been 
made,  if  made  after  action  commenced,  and 
before  the  action  shall  come  on  to  be  tried, 
and  deliver  to  the  opposite  party  or  his  at- 
torney, within  the  time  aforesaid,  a  certifi- 
cate of  such  clerk,  under  the  seal  of  the  court, 
stating  the  amount  thereof,  the  time  when 
brought  into  court,  the  title  of  tbe  action, 
and  by  what  party  and  under  what  plead- 
ing, or  on  what  account,  the  same  has  been 
so  brought  in,  or  he  shall  be  deprived  of  all 
benefit  or  advantage  of  such  tender,  and  tbe 
action  shall  proceed  as  if  no  tender  had  been 
made. 

Section  2.  Such  certificate,  before  being 
delivered,  shall  be  recorded  in  tbe  minute 
book  of  tbe  court,  and  an  Indorsement  be 
made  thereon,  stating  the  volume  and  page 
where  the  same  Is  so  recorded.  Payment  of 
money  into  court  under  this  rule  shall  have 
the  same  effect,  and  tbe  rights  of  the  parties 
in  respect  thereto  shall  be  the  same  as  here- 
tofore practiced  and  declared  where  money  - 
has  been  paid  into  court  under  a  common 
rule  or  under  a  Judge's  order. 

Section  3.  Whenever  an  ordv  shall  have 
heen  made  in  any  action  or  proceeding  for 
the  deposit  of  any  property  with  the  clerk 
of  the  court,  or  whenever  any  party  thereto 
shall  be  entitled  by  law  to  deposit  any  prop- 
erty with  him,  such  clerk  shall  make  out  and 
record  in  the  minute  book  a  certificate  of  the 
fact  of  such  deposit,  describing  tbe  property 
and  stating  tbe  date  of  such  deposit,  by 
whom  made,  and  under  what  order  or  for 
what  purpose,  and  shall  deliver  such  certifi- 
cate to  the  party  making  the  same  with  the 
volume  and  the  page  of  the  record  thereof 
Indorsed  thereon. 
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EULBXVL 

■BTLia  OV  PABnCUI.AB8. 

Whenever  an  order  shall  be  obtained  for 
a  further  accouut  or  bill  of  particulars  under 
section  2672,  Statutes  of  1898,  such  order 
may  contain  such  modification  of  the  time 
for  serrlce  of  answer,  demurrer  or  reply  as 
the  granting  of  the  order  shall.  In  the  opinion 
of  ttie  judge,  render  necessary. 

BULB  XVIL 

COMKI88IOHS    TO    TAKK    DEPOSinOIlS    OTTT    OF 
THE  STATE. 

Section  1.  In  giving  the  residence  of  each 
commissioner  and  witness  named  pursuant 
to  section  4114,  statutes  of  1898,  the  party 
naming  him  shall  give  not  only  the  state  and 
county,  but  the  particular  town,  city  or  vil- 
lage, together  with  the  street  and  number,  if 
any.  If  specific  objection  be  made,  no  com- 
mission shall  Issue  to  any  person  named  as 
commissioner  by  either  party,  unless  bis  res- 
idence be  stated  as  herein  required.  If  prop- 
er objection  be  made  before  the  commission 
issue,  the  neglect  or  omission  to  so  state  the 
residence  of  any  witness  shall  be  sufficient 
ground  to  exclude  the  testimony  of  such  wit- 


Section  2.  The  proper  party  may  file  and 
serve  objections  to  the  issuing  of  the  com- 
mission and  either  party  may  file  and  serve 
objections  to  the  competency  of  any  witness 
named  by  the  opposing  party. 

Section  3.  The  cl»k  shall  transmit  such 
commission  by  mail  oe  express,  prepaying 
the  charges  therefor,  which  the  clerk  shall 
charge  to  and  collect  from  the  moving  party. 

Section  4.  At  the  time  and  place  fixed  for 
executing  the  commission  the  commissioner 
or  commissioners  shall  proceed  to  execute 
sucb  commission  in  accordance  with  section 
4114,  statutes  of  1898,  and  sections  4,  6  and 
6  of  tbls  rule,  copies  whereof  shall  be  trans- 
mitted with  the  commission  for  their  instruc- 
tion. If  either  of  the  commissioners  shall 
not  attend  at  the  time  and  place  so  fixed,  the 
otber  may  proceed  to  execute  the  same  with 
like  ^ect  as  if  both  were  present;  but  he 
mmst  certify  in  his  return  that  the  commis- 
slmer  so  absent  had  due  notice  of  the 
time  and  place  of  executing  the  same  and 
tliat  be  failed  to  attend  pursuant  thereto. 

Section  5.  The  commissioner  or  com- 
missioners shall  proceed  to  execute  the  same 
as  follows:  The  commissioners,  or  one  of 
tbem,  shall  publicly  administer  an  bath  or 
affirmation  to  each  witness  named  in  the 
commission  that  the  answers  which  he  shall 
make  to  each  of  the  interrogatories  pro- 
pounded to  him  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth.  Each,  in- 
terrogatory, direct  and  cross,  shall  be  pro- 
pounded to  him  and  his  answer  thereto  be 
correctly  reduced  to  writing,  and  with  any 
exhibit  thereto  be  annexed  to  and  returned 
with  the  commission.     Each  witness  shall 


subscribe  his  name  at  the  end  of  bis  answers 
to  the  interrogatories,  and  the  commissioner 
or  commissioners  shall  subscribe  bis  or  their 
names  at  the  foot  of  each  page  of  the  testi- 
mony. If  any  exhibit  Is  produced  and  proved 
or  referred  to  In  the  answer  of  any  witness, 
it  shall  be  marked  as  an  exhibit  by  some 
convenient  designation,  either  by  letter  or 
number,  by  the  commissioners,  or  one  of 
them,  and  be  referred  to  in  the  testimony  of 
the  witness,  and  shall  be  annexed  to  and  re- 
turned with  the  deposition.  If  the  paper  be 
a  record  or  other  document  not  in  the  control 
of  the  party  or  the  commissioner.  It  shall  be 
sufficient  to  annex  a  copy,  stated  by  the  wit- 
ness In  his  answers  to  be  a  true  copy  there- 
of. The  commissioner  or  commissioners 
shall  certify  In  their  return  that  each  wlt- 
nesst  before  solving  bis  evidence,  was  duly 
sworn  or  affirmed,  and  shall  also  state  the 
time  when  the  testimony  was  taken.  The 
return  of  the  commissioner  or  commissioners 
shall  be  indorsed  on  the  commission. 

Section  6.  The  proper  commissioner  shall 
enclose  the  answers  to  all  the  interrogatories 
and  exhibits  thereto  in  a  suitable  envelope, 
which  shall  be  properly  sealed,  and  direct 
tiie  same  to  the  clerk  of  the  court  from 
which  the  commission  issued,  at  his  place  of 
office,  with  the  tide  of  the  action  Indorsed 
thereon,  and  the  package  shall  be  immediate- 
ly transmitted  to  him  by  mall  or  express,  the 
expense  thereof  to  be  returned  and  collected 
with  the  commissioner's  fees  In  the  action. 

Section  7.  Upon  the  receipt  of  such  pack- 
age, the  clerk  of  the  court  shall  Indorse  the 
time  and  manner  In  which  be  received  the 
same,  and  open  and  file  such  deposition  and 
give  notice  of  the  receipt  of  the  same  to  the 
attorneys  for  the  respective  parties. 

Section  8.  Objections  to  the  competency 
of  any  answer  of  a  witness,  or  to  tbe  rele- 
vancy thereof.  If  the  same  be  not  responsive 
to  tbe  interrogatory,  may  be  made  at  any 
time  before  entering  upon  the  trial. 

BULB  XVIII. 

DISCOVERT  AND  FBODUCTIOR  OT  BOOKS  AND 
PAFEB8. 

Section  1.  Applications  to  compel  a  party 
to  give  to  the  other  Inspection  of  real  or  per- 
sonal property  or  of  any  books,  papers  or 
documents  In  possession  or  under  tbe  control 
of  the  opposite  party,  may  be  made  by  peti- 
I  tlon,  duly  verified,  or  by  motion  founded  on 
I  affidavit.  In  tbe  following  cases: 
,      1.  By  either  party  to  compel  tbe  other  to 
I  give  bim  Inspection  and  a  copy,  or  permis- 
sion to  take  a  copy,  of  any  books,  papers  or 
documents  in  his  possession  or  under  his  con- 
trol which  may  be  necessary  to  enable  tbe 
applicant  to  frame  his  complaint,  answer  or 
reply,  as  the  case  may  be,  or  which  shall  be 
materia]  to  any  application  made  by  bIm  for 
any  provisional  remedy. 

2.  By  either  party,  after  Issue  joined  In 
any  action  or  proceeding,  to  compel  the  other 
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party  to  give  btm  Inspection  of  any  real  or 
personal  property,  or  an  Inspection  and  a 
copy,  or  permisaioD  to  take  a  copy,  of  any 
and  all  books,  papers  or  documents  In  bis 
possession  or  control,  on  whlcb  bis  action  or 
defense  Is  founded,  or  whlcb  may  be  nec- 
essary to  enable  the  party  applying  therefor 
to  prepare  for  trial  or  whlcb  shall  be  material 
to  any  application  made  by  him  for  any  pro- 
visional remedy. 

Section  2.  The  petition  or  affidavit  to  ob- 
tain such  inspection  of  real  or  pei-sonal  prop- 
erty or  such  inspection  and  copy,  or  per- 
mission to  take  a  copy,  of  such  books,  papers 
or  documents,  must  state  that  the  same  are 
not  In  the  possession  or  under  the  control  of 
the  applicant,  and  that  he  is  advised  by  his 
counsel  and  verily  believes  that  such  inspec- 
tion and  copy  of  such  books,  papers  or  doca- 
ments  as  are  therein  mentioned  is  necessary 
to  enable  him  to  frame  his  complaint,  answer 
or  reply,  or  to  obtain  some  provisional  rem- 
edy, or  to  prepare  for  trial,  as  the  case  may 
be,  and  shall  state  the  tacts  and  circum- 
stances relied  on  to  obtain  the  order  for  such 
inspection  and  copy,  or  permission  to  take 
a  copy,  of  such  books,  papers  or  documents. 

Section  3.  Such  application  shall  be  made 
to  the  court  or  a  Judge  thereof,  and  an  order 
may  be  made  thereon  requiring  the  adverse 
pai-ty  to  give  such  inspection  and  a  sworn 
copy,  or  permission  to  take  a  copy,  of 
such  books,  papers  or  documents.  In  the 
manner  and  time  and  under  the  con- 
ditions si)ecifled  therein;  or  that  be  show 
cause  before  the  court  or  a  Judge  thereof,  at 
the  time  and  place  therein  to  be  mentioned, 
why  he  should  not  do  so,  which  oi-der,  «nd 
the  petition  or  affidavit  on  which  the  same 
Is  founded,  shall  be  served  on  such  adverse 
party  by  a  certain  time  previous  to  the  time 
fixed  for  showing  cause,  to  be  specified  In 
such  order. 

Section  4.  The  order  to  show  cause,  as 
well  as  any  order  which  may  be  made  upon 
the  hearing  of  the  same,  shall  specify  the 
mode  in  which  such  inspection  and  copy, 
or  permission  to  take  a  copy,  of  any  such 
books,  papers  or  documents  shall  be  given, 
and  which  may  be  either  by  requiring  the 
party  to  deliver  sworn  copies  thereof  to  the 
applicant,  or  by  requiring  him  to  deposit 
such  books,  papers  or  documents  with  the 
clerk  of  the  court  in  which  the  action  Is 
pending,  or  in  such  other  manner  or  mode  as 
shall  be  directed  In  the  order.  It  shall  also 
specify  the  time  within  which  such  Inspec- 
tion and  copy,  or  permission  to  take  a  copy, 
shall  be  given;  and  when  books,  papers  or 
documents  are  required  to  be  deposited  with 
the  clerk  it  shall  specify  the  time  the  de- 
posit shall  continue.  The  order  may  also 
require  thnt  such  books,  papers  or  docu- 
ments shall  be  produced  by  the  party  hav- 
ing possession  or  control  thereof  at  the  trial 
of  the  action. 

Section  6.    The  order  to  show  cause,  on 


such  application,  as  well  as  the  order  abso- 
lute, If  any,  made  thereon,  granting  inspec- 
tion and  a  copy,  or  permission  to  take  a  copy, 
of  any  books,  papers  or  documents,  shall 
operate  as  a  stay  of  all  othe'r  proceedings  in 
the  action  of  the  party  against  whom  It  Is 
made  until  such  order  shall  have  been  cotn- 
pied  with,  vacated  or  reversed;  and  tlie 
party  obtaining  such  order,  after  it  shall  l>e 
complied  with,  vacated  or  reversed,  shall 
have  the  like  time  to  prepare  bis  complaint, 
answer  or  reply,  or  to  take  any  other  pro- 
ceeding in  the  action  to  whlcb  be  was  en- 
titled at  the  time  of  making  the  order.  But 
the  court  or  a  Judge  thereof,  in  granting  sucli 
order,  may  limit  its  elTect  by  declaring  there- 
in how  far  it  shall  operate  as  a  stay  of  pro- 
ceedings. 

Section  6.  When  inspection  and  a  copy, 
or  permission  to  take  a  copy,  of  any  books, 
papers  or  documents  shall  not  be  given 
within  the  time  limited  therefor,  and  no 
sufficient  cause  shall  be  shown  for  not  giv- 
ing the  same,  the  court  or  a  Judge  thereof 
may  make  such  order  for  dismissing  the 
plaintifTs  complaint  or  striking  out  bis  re- 
ply, or  the  defendant's  answer,  as  the  cir- 
cumstances of  the  case  may  require,  and 
Judgment  may  be  perfected  on  such  order 
accordingly. 

RULE  XIX. 

CONTINUANCES. 

Section  1.  Motions  for  continuance  (ex- 
cept from  day  to  day  or  to  some  day  during 
the  term)  shall  be  made  by  the  first  day  of 
the  term,  unless  the  cause  alleged  therefor 
occur  or  be  discovered  thereafter.  No  action 
noticed  for  trial  shall  be  continued  without 
the  consent  of  the  parties  or  cause  shown, 
and  the  facts  upon  whlcb  such  motions  are 
founded,  unless  they  appear  of  record,  shall 
be  stated  at  length  by  affidavit  made  by 
the  party  or  some  person  who  knows  the 
facts. 

Section  2.  Such  aflldavlt  shall  state  the 
date  of  the  issue,  that  the  party  applying  to 
continue  the  action  has  a  valid  cause  of  ac- 
tion or  defense.  In  whole  or  in  part,  and  if 
In  part  only  he  shall  specify  particularly  to 
what  part  and  that  the  case  In  such  action 
hfts  been  fully  and  fairly  stated  to  his  coun- 
sel, giving  the  name  and  place  of  residence 
of  such  counsel,  and  that  upon  the  state- 
ment thus  made  he  is  advised  by  bis  said 
counsel  that  he  has  a  valid  and  substantial 
cause  of  action  or  defense  to  the  action  in 
whole  or  in  part.  Affidavits  for  continuance 
shall  show  that  the  party  applying  to  con- 
tinue the  action  has  used  due  diligence  to 
prepare  for  trial,  and  the  nature  and  kind  of 
the  diligence  used,  and  shall  state  the  name 
of  the  absent  witness  and  his  residence,  If 
known,  or  the  nature  of  any  documentary 
evidence  wanted,  and  where  the  same  can  be 
found;  that  no  other  evidence  is  at  hand  or  • 
witness  or  witnesses  are  In  attendance  or 
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known  to  htm  whose  testimony  could  have 
been  procured  In  time  upon  whom  the  party 
can  safely  rely  to  prove  the  particular  facts 
which  he  expects  and  believes  can  be  proved 
by  such  absent  evidence,  witness  or  witness- 
es, or  to  maintain  the  Issue  In  respect  thereto 
on  his  part,  and  that  the  applicant  Is  ad- 
vised by  his  said  counsel,  and  verily  believes, 
that  be  cannot  safely  go  to  trial  without 
snch  evidence  or  his  or  their  testimony; 
that  such  witness  or  witnesses  are  not  absent 
bj  his  consent,  connivance  or  procurem«it, 
and  such  affidavit  shall  state  the  endeavors 
that  have  been  used  for  the  purpose  of  pro- 
curing such  testimony,  and  particularly  the 
facts  which  the  absent  evidence,  witness  or 
witnesses  are  expected  to  prove,  with  the 
ground  of  such  expectation. 

Section  3.  No  continuance  shall  be  granted 
for  the  term  except  upon  immediate  pay- 
ment of  the  fees  of  witnesses  in  actual  at- 
tendance ui>on  the  court  and  $10  attorney's 
fees.  Continuances  from  day  to  day  will  be 
granted  only  for  cause  shown  and  upon  im- 
mediate payment  of  $5  attorney's  fees  and 
the  fees  of  the  witnesses  in  attendance  upon 
the  court  for  that  day.  Payment  for  term 
continuances  may  be  extended  by  order  of 
the  court  for  good  cause,  but  such  extension 
shall  not  be  beyond  the  time  when  the  action 
shall  be  reached  for  trial  In  its  order.  The 
court  may  also  direct  that  the  party  secur- 
ing such  continuance  shall  pay  any  addition- 
al witnesses'  fees  of  the  opposing  party  nec- 
essarily incurred  during  the  extended  time. 
Costs  of  continuance  shall  be  taxed  by  the 
clerk  immediately  after  the  decision  and 
without  notice. 

Section  4.  If  an  application  for  a  continu- 
ance be  made  by  a  defendant  in  an  action 
on  contract,  who  shall  state  In  his  affidavit 
that  he  has  a  valid  defense  to  some  particu- 
lar part  only  of  the  plaintUf's  cause  of  ac- 
tion or  demand,  which  he  desires  time  to 
obtain  testimony  to  establish,  if  the  plaintiff 
shall,  by  consent  in  open  court  to  be  entered 
on  the  minutes,  withdraw,  waive  or  abandon 
the  same,  then  such  application  shall  be 
denied. 

Section  5.  When  it  shall  appear  to  the 
court  that  the  absent  witnesses  or  desired 
testimony  with  reasonable  diligence  may  be 
procured  before  the  close  of  the  term,  the 
conrt  may  grant  a  continuance  of  the  action 
from  day  to  day  or  to  some  certain  day  in 
the  term,  upon  the  payment  of  such  costs  as 
it  may  deem  Just  and  proper. 

RULE  XX. 

ASSESSMENT    OF    DAMAGES    IN    REPLEVIN. 

If,  in  an  action  to  recover  possession  of 
I)ersonal  property,  the  same  shall  have  been 
delivered  to  the  plaintiff,  and  he  shall  dis- 
continue bis  action,  or  the  same  be  dismissed 
for  want  of  prosecution,  the  value  of  such 
property,  as  well  as  the  defendant's  damages 
for  the  caption  and  detention  thereof,  may 


be  ascertained  and  assessed  by  the  court  or 
by  the  jury  called  from  the  regular  panel 
at  any  general  term  of  the  court  for  the 
coimty.  If  he  be  nonsuited  at  the  trial, 
such  value  and  damages  may  be  ascertained 
by  the  court  or  by  a  jury  In  the  action,  as 
the  case  may  be.  Judgment  may  be  entered 
on  such  finding  or  assessment  as  provided  by 
law,  at  the  same  or  any  general  or  special 
term  of  the  court  for  the  county. 

RULE  XXL 

BEFEBENCES. 

Section  1.  When  a  question  of  fact,  other 
than  upon  the  pleadings,  arising  upon  motion 
or  otherwise,  shall  be  referred  for  tr.al  or 
report,  the  order  of  reference  shall  state 
separately  and  plainly  the  questions  so  re- 
ferred, and  the  trial  and  report  shall  be  re- 
stricted to  the  matter  so  stated. 

Section  2.  When  any  reference  has  been 
ordered  either  party  may  deliver  to  the  ref- 
eree a  certified  copy  of  the  order  of  refer- 
ence, and  the  referee  shall  thereupon  appoint 
a  time  and  place  for  the  trial,  and  give  notice 
thereof  to  the  parties  respectively;  such 
time  to  be  not  less  than  ten  nor  more  than 
thirty  days  after  the  delivery  of  the  copy 
of  such  order,  unless  the  proceeding  before 
the  referee  be  ex  parte  or  some  other  time 
be  appointed  by  written  stipulation  of  the 
parties,  with  the  assent  of  the  referee,  or 
unless  the  court  shall  otherwise  order.  In 
case  the  referee  shall  not  so  appoint  a  time 
for  such  trial  or  the  execution  of  such  order, 
and  proceed  with  the  reference  with  due 
diligence,  the  court  may,  on  application  of 
either  party,  appoint  another  referee  in  his 
stead,  or  make  an  order  requiring  the  ref- 
eree to  speed  the  proceedings  before  him. 
and  to  make  bis  report  thpreln,  and  that  he 
certify  to  the  court,  or  the  judge  thereof, 
the  reasons  tor  any  delay. 

Section  3.  No  reference  shall  be  consider- 
ed a  compulsory  reference  within  the  mean- 
ing of  section  2930,  Statutes  of  1898,  so  that 
the  fees  of  the  referee  shall  be  paid  by  the 
county,  unless  it  be  a  reference  granted  un- 
der section  2864,  Statutes  of  1898.  In  all 
cases  of  compulsory  reference  wherein  the 
fees  of  the  referee,  payable  by  the  county, 
shall  exceed  $.50,  such  fees  shall  not  be  al- 
lowed by  the  court  until  a  hearing  Is  had 
thereon,  upon  ten  days'  notice  of  the  time 
and  place  of  application  for  allowance  of 
the  same,  accompanied  by  a  copy  of  the  bill 
which  shall  have  been  served  upon  the  dis- 
trict attorney  of  such  county,  who  shall  at- 
tend at  such  time  and  place  and  represent 
the  county  in  the  examination  of  said  bill. 
Section  4.  No  judgment  or  order  shall 
be  entered  on  a  referee's  report,  nor  shall 
any  mbtlon  be  heard  to  set  aside,  alter  or 
modify  the  same,  nor  shall  such  report  be 
reviewed  by  the  court,  until  the  ten  days' 
allowed  for  excepting  thereto  shall  have  ex- 
pired. 
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RULE  XXIL 

snioiiNo  UP. 
On  the  trial  of  actions  only  one  counsel 
on  each  side  shall  examine  or  cross-examine 
the  same  witness,  and  two  counsel  only  on 
each  side  shall  sum  up  to  the  Jury,  unless 
the  judge  shall  otherwise  order.  The  party 
having  the  affirmative  shall  be  ititled  to 
the  opening  and  closing  argument,  and  In  the 
opening  the  points  and  autboritiefl  relied  on 
shall  be  stated.  The  waiver  of  argument 
by  either  party  shall  not  preclude  the  adverse 
party  from  making  any  argument  which  be 
would  otherwise  have  been  entitled  to  make. 
The  court  may  In  its  discretion,  before  the 
argument  is  begun,  limit  the  time  of  argu- 
ment of  counsel. 

RULE  XXIII. 

BXCKPTIONS. 

Section  1.  Exceptions  will  be  allowed  to 
all  adverse  rulings  upon  the  admission  or 
exclusion  of  evidence.  Such  exceptions,  not 
noted  upon  the  trial,  may  be  Inserted  in  the 
bill  of  exceptions. 

'  Section  2.  Requests  for  instructions  to 
the  Jury  must  be  submitted  to  the  court  In 
writing  before  the  argument  of  the  case  to 
the  jury  is  begun,  unless,  in  the  opinion  of 
the  trial  judge,  special  circumstances  excuse 
failure  to  submit  such  requests  within  the 
limits  of  this  rule.  Requests  embodying  gen- 
eral instructions,  which  Inform  the  jury  of 
the  legal  effect  of  their  answers  to  questions 
submitted  In  a  special  verdict,  will  be  re- 
jected as  improper. 

Section  S.  A  bill  of  exceptions  shall  con- 
tain only  so  much  of  the  evidence  as  may 
be  necessary  to  present  the  questions  of 
law  raised  at  the  trial,  and  it  shall  be  the 
duty  of  the  judge,  upon  settling  it,  to  strike 
out  all  the  evidence  and  other  matters  which 
have  been  unnecessarily  inserted  therein. 

Section  4.  In  all  cases  where  the  testi- 
mony given  at  any  trial  shall  have  been 
taken  down  by  a  phonographic  reporter,  the 
party  desiring  to  settle  a  bill  of  exceptions 
shall  procure  from  such  reporter  a  full  and 
complete  transcript  in  long  hand  of  the 
evidence  and  other  matters  relating  to  the 
action  contained  in  his  notes,  which  shall 
be  certified  by  him  to  be  a  correct  transcript 
thereof.  So  much  of  the  testimony  as  is  re- 
quired by  section  8  of  this  rule  shall  be 
written  out  and  embraced  In  the  proposed 
bin  of  exertions.  In  the  narrative  form,  and 
the  party  preparing  such  bill  of  exceptions 
shall,  when  he  serves  a  copy  thereof  on  the 
adverse  party,  deliver  to  him  therewith  such 
transcript  of  the  reporter's  notes,  to  enable 
him  to  prepare  and  propose  amendments  to 
such  bill  which  shall  be  returned  to  the  party 
procuring  It  at  the  same  time  of-  serving 
such  amendments  thereto,  or  at  the  expir- 
ation of  the  time  for  serving  the  same. 
Where  the  testimony  has  been  taken  by  a 


phonographic  reporter,  it  shall  not  be  Incor- 
porated in  any  bill  of  exceptions,  at  length, 
by  question  and  answer,  but  the  judge  'wlio 
settles  the  same  may.  If  he  deem  It  material 
that  any  particular  part  of  such  testimouy 
shall  appear  by  question  and  answer,  direct 
that  such  part  Shall  appear  therein  in  tbat 
form. 

RULE  XXIV. 

COICPOTATIOM    OT  TlldC. 

The  time  within  which  an  act  is  to  be  done 
or  proceeding  had  or  taken,  as  prescribed 
by  these  rules,  shall  be  computed  by  exclud- 
ing the  first  day  and  including  the  last;  if 
the  last  day  be  Sunday  or  a  legal  holiday 
the  party  shall  have  the  next  day  in  wliicti 
to  do  the  act  or  take  such  proceeding. 

RULE  XXV. 

rOBECLOSUBE  OT  UOBTOAOES. 

Section  1.  In  all  actions  to  foreclose  mort- 
gages upon  real  estate  when  the  right  of  the 
plaintiff  to  recover  Is  not  controverted,  the 
court  shall  ascertain  by  reference  or  by  testi- 
mony taken  in  court  the  amount  that  has 
l)een  paid  on  the  mortgage  debt  and  the 
amount  due  the  plaintiff,  whether  the  mort- 
gaged premises  can  be  sold  in  parcels,  and 
whether  any  part  thereof  Is  a  homestead. 
If  there  be  no  issue  of  fact  or  of  law  to  be 
determined  In  such  action,  the  plaintiff  may 
apply  for  judgment  at  any  general  or  special 
term  of  the  court  by  giving  to  all  parties 
that  have  appeared  In  the  action  eight  days' 
notice  of  such  application. 

Section  2.  Before  any  judgment  of  foreclo- 
sure shall  be  entered  the  proof  shall  show 
that  the  mortgage  has  been  recorded  in  the 
ofSce  of  the  proper  register  of  deeds.  If  the 
mortgage  is  not  so  executed  as  to  be  record- 
ed, the  plaintiff  shall  produce  the  mortgage 
and  file  the  same  with  the  clerk  of  the  court. 
But  this  rule  shall  not  extend  to  any  case 
where  the  mortgage  has  been  lost  or  de- 
stroyed. 

Section  3.  In  every  Judgment  for  the  sale 
of  mortgaged  premises,  the  description  and 
particular  boundaries  of  the  property  to  be 
sold,  so  far,  at  least,  as  the  same  can  be  as- 
certained from  the  mortgage,  shall  be  in- 
serted, and  if  the  sale  is  to  be  by  a  referee, 
be  shall  be  named  therein.  And  unless  oth- 
erwise specially  ordered  by  the  court,  tlie 
judgment  shall  direct  that  the  mortgaged 
premises,  or  so  much  thereof  as  may  be  suffi- 
cient to  raise  the  amount  due  to  the  plain- 
tiff for  principal,  interest  and  costs,  and 
which  may  be  sold  separately  without  materi- 
al Injury  to  the  parties  interested,  be  sold 
by  or  under  the  direction  of  the  sheriff  of 
the  county,  or  a  referee,  and  that  the  plain- 
tiff or  any  other  party  may  become  a  pur- 
chaser <»  such  sale;  that  the  sheriff  or  ref- 
eree execute  a  deed  to  the  purchaser;  that 
out  of  the  proceeds  of  the  sale  he  pay  to  the 
plaintiff  or  his  attorney  the  amount  of  his 
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debt.  Interest  and  costs,  or  so  much  as  the 
l>urchase  money  will  pay  of  the  same,  and 
that  he  take  the  receipt  of  the  platutlfF  or 
his  attorney  for  the  amount  so  paid,  and  file 
the  same  with  bis  report  of  sale,  and  that 
the  purchaser  at  such  sale,  after  confirmation 
thereof,  be  let  into  possession  of  the  preui'' 
Ises  on  production  of  the  deed,  or  a  duly 
certified  copy  t\iereof.  In  case  of  a  surplus 
arising  from  the  sale  of  mortgaged  premises 
under  any  such  judgment,  the  sherifT  or. 
referee,  at  the  time  of  filing  bis  report  ot 
sale,  shall  bring  the  same  into  court  for  the 
ase  of  the  person  or  persons  who  may  be  en* 
titled  thereto,  subject  to  the  order  of  the 
court. 

Section  4.  If  there  shall  be  any  surplus 
IKiid  into  court  by  the  sheriff  or  referee,  any 
l>urty  to  the  action  or  any  person'  not  a 
party  who  bad  a  lien  on  the  mortgaged  prem- 
ises at  the  time  of  sale,  may  file  with  the 
clerk  of  court  Into  which  the  surplus  was 
paid,  a  notice  stating  that  he  Is  entitled  to 
such  surplus  money  or  some  part  thereof, 
together  with  the  nature  and  extent  of  his 
claim.  The  court  shall  determine  the  rights 
of  ail  persons  in  snch  surplus  fund  by 
reference  or  by  testimony  taken  in  open 
conrt,  but  no  such  hearing  shall  be  had  in 
court  or  before  a  referee  except  upon  eight 
days*  notice  to  all  persons  that  have  appear- 
ed In  the  action  or  filed  notice  of  claim  to 
such  surplus  money.  If  any  such  claimant 
shall  not  have  appeared  by  attorney,  notice 
of  such  hearing  may  be  served  by  mall  direct- 
ed to  the  claimant  at  the  place  of  bis  resi- 
dence as  stated  in  his  notice  of  claim. 

Section  5.  Where  mortgaged  premises  or 
otlier  real  estate  directed  to  be  sold  consists 
of  several  distinct  lots  or  parcels,  which 
can  be  sold  separately  without  diminishing 
tlie  vaine  thereof  on  such  sale.  It  shall  be 
the  duty  of  the  sheriff  or  referee  conducting 
the  sale  to  offer  the  same  for  sale  in  separate 
parcels  and  also  In  one  piece  and  to  sell  the 
same  in  the  manner  that  will  bring  the  larg- 
est aggr^ate  price,  unless  otherwise  special- 
ly directed  by  the  court. 

Section  6.  The  judgment  for  the  foreclosure 
of  any  mortgage  or  the  enforcement  of  any 
lien  upon  real  estate  may  provide  that  the 
plaintiff  may  pay  any  tax  upon  the  land  that 
shall  tliereafter  become  due,  and  further 
that  be  stiall  liave  a  lien  upon  the  real  estate 
for  the  amount  so  paid,  with  Interest  at  the 
rate  of  ten  per  cent,  per  annum.  Upon  ap- 
plication to  the  court  and  notice  to  all  par- 
ties that  have  appeared  in  the  action  the 
tonrt  shall,  by  further  order  upon  the  foot 
of  the  Judgment,  direct  that  the  amount  of 
toch  taxes  and  interest  be  paid  out  of  the 
proceeds  of  the  sale  of  such  real  estate. 

Section  7.  No  sale  under  judgment  of 
foreclosure  shall  be  confirmed  until  notice 
of  motion  to  confirm  such  sale  shall  have 
been  given  to  all  parties  tliat  have  appeared 
in  the  actiop. 
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rulp:  XXVI. 

FABTITION     OF    I.AN08. 

If  the  court  shall  be  satisfied  that  a  sale 
of  the  premises  sought  to  be  partitioned 
should  be  made  pursuant  to  the  provisions 
of  section  3119,  Statutes  of  1898,  any  i>erBon 
having  an  interest  in  or  lien  on  the  premises 
may,  by  inotlou  founded  on  affidavit  showing 
the  nature  of  such  interest  or  lien,  and 
upon  notice  to  such  persons  as  have  appeared 
in  the  action,  have  the  court  determine  wheth- 
er any  person  not  a  party  to  the  action  has 
an  interest  in  or  lien  upon  said  premises  or 
upon  any  undivided  interest  therein.  The 
court  shall,  upon  such  hearing,  also  deter- 
mine the  value  of  such  lien  or  Interest  and 
whether  such  lien  or  Interest  would  remain  as 
an  Incumbrance  on  the  premises  in  the  hands 
of  the  purchaser;  to  the  end  that  the  order 
for  the  sale  may  contain  such  directions  as 
to  such  lien  or  interest  as  shall  be  most 
beneficial  to  all  the  parties  Interested  In  the 
proceeds  of  snch  sale. 

RULE  XXVII. 

CBEDITOBS'   ACTIONS,  SUPPLKIIERTAI,  PBOCEBD- 
INGS    AND   BKCKIVEB8. 

Section  1.  When  a  creditor,  by  judgment 
or  decree,  shall  bring  an  action  against  bis 
debtor,  under  section  9029,  8ta,tutes  of  1898, 
after  the  return  of  an  execution  unsatisfied, 
be  shall  state  in  his  complaint  the  true  sum 
actually  and  equitably  due  on  such  judgment 
or  decree.  It  shall  also  contain  an  allega- 
tion that  the  action  is  not  commenced  or 
prosecuted  by  collusion  with  such  defendant, 
or  for  the  purpose  of  protecting  his  property 
or  effects  against  the  claims  of  other  creditors, 
but  for  the  sole  purpose  of  compelling  pay- 
ment and  satisfaction  of  the  plalntlfTs  own 
debt. 

Section  2.  Where  several  such  actions  or 
several  proceedings  supplementary  to  execu- 
tion are  brought  by  different  creditors 
against  the  same  debtor,  no  more  than  one 
receiver  of  bis  property  and  effects  shall 
be  appointed  unless  the  first  appointment 
was  obtained  by  fraud  or  collusion,  or  unless 
the  receiver  is  an  improper  person  to  execute 
the  trust;  and  any  court  or  judge,  before 
apiMlntlng  such  receiver,  shall  make  proper 
inquiry  in  respect  to  such  matters.  The  re- 
ceiver shall  give  security  sufficient  to  cover 
the  whole  property  and  effects  of  the 
debtor  which  may  come  Into  bis  bands  by 
virtue  of  bis  trust,  and  be  shall  hold  such 
property  and  effects  for  the  benefit  of  all 
creditors  who  have  commenced  or  who  shall 
commence  similar  actions  or  proceedings  dur- 
ing the  continuance  of  his  trust,  to  be  dis- 
posed of  according  to  their  legal  or  equitable 
priorities.  He  shall  not  pay  over  the  funds 
in  his  hands  to  the  parties,  or  to  any  other 
person,  without  being  si)ecially  authorized  to 
do  so  by  an  order  or  judgment  of  the  court; 
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uor  shall  he  be  discharged  from  his  trust 
without  a  special  order  to  l>e  obtained  upou 
the  written  consent  of  all  the  parties  interest- 
ed in  the  funds  in  his  bauds,  or  for  cause 
shown  upon  due  notice  of  the  application 
for  such  discharge. 

Section  3.  An  injunction  may  be  granted 
and  a  receiver  appointed  in  any  stage  of 
such  action,  either  on  stipulation  or  on  mo- 
tion. The  court  or  a  Judge  may  appoint  such 
receiver,  or  the  court  may  make  an  order 
referring  It  to  a  court  commissioner  to  ap- 
point a  receiver  witn  the  usual  powers,  and 
to  take  from  him  the  requisite  security.  The 
order  shall  also  direct  the  defendant  to  as- 
sign, convey  and  deliver  over  to  the  re- 
ceiver, on  oath,  under  the  direction  of  such 
Judge  or  court  commissioner,  all  his  proper- 
ty not  exempt  from  execution,  equitable  in- 
terests, things  In  action  and  effects,  and  all 
notes,  bonds,  mortgages,  deeds,  books  and 
accounts,  contracts,  papers,  evidences  and 
securities  relating  to  the  same,  and  that  he 
appear  before  such  judge  or  commissioner, 
from  time  to  time,  and  produce  such  bocrics 
and  papers,  and  submit  to  such  examination 
on  oath  as  he  shall  direct.  In  relation  to  any 
matter  which  he  may  be  legally  required  to 
disclose.  The  plaintiff  shall  also  be  at  liber- 
ty to  examine  witnesses  before  such  Judge 
or  commissioner,  as  to  the  property  of  the 
defendant,  or  as  to  any  matter  alleged  in  the 
complaint  In  such  action,  and  not  admitted 
by  the  defendant;  but  no  receiver  shall  be 
appointed  In  any  proceeding  supplementary 
to  execution  until  after  the  examination  of 
the  debtor  therein. 

Section  4.  No  Injunction  granted  In  such 
action  or  proceeding  shall  be  construed  to 
prevent  the  debtor  from  receiving  and  apply- 
ing the  proceeds  of  his  subsequent  earnings 
to  the  support  of  himself  or  his  family,  or 
to  defray  the  expenses  of  the  action,  or  to 
prevent  him  from  complying  with  any  order 
of  the  court  made  in  any  other  cause,  to  as- 
sign and  deliver  his  property  and  effects  to 
a  receiver,  or  to  restrain  him  from  making 
the  necessary  assignment  to  obtain  his  dis- 
charge under  the  insolvent  laws,  unless  an 
express  provision  to  that  effect  Is  contained 
In  the  injunction. 

Section  5.  Every  receiver  In  such  action 
or  procedlng  shall,  unless  restricted  by  jspe- 
clal  order,  have  general  power  and  authority 
to  sue  for  and  collect  all  the  debts,  demands 
and  rents  due  to  and  belonging  to  such  debt- 
or, and  to  compromise  and  settle  such  as 
are  unsafe  and  of  a  doubtful  character.  He 
may  also  sue  in  the  name  of  the  debtor 
where  it  Is  necessary  or  proper  for  htm  to 
do  so,  and  he  may  apply  for  and  obtain  an 
order  of  course  that  the  tenants  of  any  real 
estate  belonging  to  the  debtor,  or  of  which  he 
Is  entitled  to  the  rents  and  profits,  attorn 
and  pay  the  rents  to  him  as  such  receiver. 
He  shall  also  be  permitted  to  make  leases 
from  time  to  time,  as  may  be  necessary,  for 
terra;-  not  exceeding  one  year.  And  it  shall 
be  his  duty,  without  unreasonable  delay,  to 


convert  all  the  personal  estate  and  effects 
Into  money;  but  he  shall  nut  sell  any  real 
estate  of  the  debtor  without  the  special  or- 
der or  Judgment  of  the  court  directing  such 
sale.  He  shall  not  be  allowed  the  costs  of 
any  action  brought  by  him  against  an  iusolv- 
ent  from  whom  he  is  unable  to  collect  his 
costs,  unless  such  action  Is  brought  by  order 
of  the  court,  or  by  consent  of  all  persons  in- 
terested In  the  funds  in  his  hands.  But  he 
may  sell  such  desperate  debts,  and  all  doubt- 
ful claims  to  personal  property,  at  public  auc- 
tion, giving  at  least  ten  days'  public  notice  of 
the  time  and  place  of  such  sale. 

Section  6.  Whenever  a  receiver  shall  be 
appointed  in  any  action  or  proceeding,  be- 
fore entering  upon  the  duties  of  his  trust  he 
shall  give  security,  in  the  form  of  a  bond, 
to  the  clerk  of  the  court,  and  his  successors 
in  office,  of  the  county  in  which  such  action 
or  proceeding  is  pending,  with  two  or  more 
sufficient  sureties,  who  shall  Justify  as  in 
case  of  arrest  and  bail,  conditioned  in  the 
usual  manner,  to  be  approved  by  the  court 
or  a  judge,  or  the  court  commissioner  making 
such  appointment,  and  such  bond  shall  be 
filed  In  the  office  of  such  clerk.  Upon  filing 
such  bond  so  approved,  the  appointment  of 
su'>h  receiver  shall  dc  complete,  and  he  shall 
be  deemed  vested  with  all  the  rights  and 
powers  and  subject  to  all  the  duties  of  such 
trust  as  they  shall  or  may  exist  in  relation 
to  the  particular  action  or  proceeding  in 
which  be  has  been  so  appointed. 

RULE  XXVIII. 

ACTIONS   FOB    DIVOBCK. 

Section  1.  If  an  action  be  brought  to  de- 
clare a  marriage  a  nullity  on  the  ground 
that  the  consent  of  the  plaintiff  was  obtained 
by  force  or  fraud,  the  complaint  must  allege 
and  the  proof  must  establish  that  the  parties 
have  not  voluntarily  cohabited  together  since 
the  discovery  of  the  fraud. 

Section  2.  No  judgment  of  divorce  shall  be 
granted  except  upon  testimony  taken  in  open 
court,  unless  upon  reference  by  order  of  the 
court  for  cause  shown.  The  testimony  taken 
In  all  default  divorce  actions  where  the  Judg- 
ment entered  will  be  subject  to  revision  under 
sections  2363  and  23G9,  Statutes  of  1888,  sbalL 
unless  the  court  shall  otherwise  order,  be 
written  out  and  filed  with  the  record.  The 
reporter's,  fees  for  transcribing  the  same 
shall  be  paid  with  the  clerk's  fees. 

Section  3.  No  judgment  of  divorce  shall  be 
granted  until  the  residence  of  the  plaintiff 
or  of  ^he  defendant  within  the  requirements 
of  section  2359,  Statutes  of  1898,  shall  be 
proved  by  the  testimony  of  a  party  and  of 
one  or  more  witnesses;  or  on  the  testimony 
of  the  plaintiff  therein,  unless  corroborated 
as  to  all  the  other  material  allegations  of  the 
complaint  by  the  testimony  of  one  or  more 
witnesses,  except  in  cases  of  cruel  and  in- 
human treatment,  alleged  to  have  taken  place 
when  no  witness  was  present  competent  to 
testify  to  the  same. 
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Section  4.  No  offlpcr  of  the  court  with  whom 
the  proceeding  lu  iin  action  for  divorce,  In 
wbicb  adultery  lias  been  charged  against 
eitber  party,  are  filed,  or  before  whom  the 
testimony  is  taken,  and  no  clerk  of  such  offi- 
cer, either  before  or  after  the  termination 
of  aucb  action,  shall  permit  a  copy  of  any  of 
ihe  testimony  or  pleauings,  or  the  eubstance 
of  the  details  thereof,  to  be  taken  by  any 
person  other  than  a  party  to  the  action,  or 
the  attorney  or  counsel  of  such  party  who 
bas  appeared  therein,  without  the  special 
order  of  the  court 

RULB  XXIX. 

APPEALS  AND  CEailOBABI. 

Section  1.  In  all  actions  or  special  proceed- 
ings pending  on  appeal,  the  date  of  filing 
the  return  shall  be  deemed  the  date  of  the 
issue^  whether  of  law  or  of  fact.  Special 
ftoceedlngs  pending  on  appeal  shall  be  notic- 
ed for  trial,  and  notes  of  Issue  filed  therein 
in  like  manner  as  in  actions. 

Secti(Mi  2.  In  all  special  proceedings  pending 
on  appeal,  except  as  otherwise  specially  pro- 
Tided  by  law,  the  court  may  direct  an  issue 
of  fact  to  be  made  up  between  the  parties 
by  complaint  and  answer,  to  present  In  a 
clear  and  succinct  manner  the  claims  of  the 
parties  in  respect  to  disputed  facts  material 
to  the  determination  of  the  appeal,  and  such 
issue  shall  be  tried  by  the  court,  or  by  the 
jury,  as  the  court  shall  prescribe  In  the  order 
directing  it 

Section  3.  Attorneys  and  guardians  ad  li- 
tem in  the  court  below  shall  be  deemed  at- 
tomej's  and  guardians  ad  litem  of  tlie  same 
parties  In  the  circuit  court,  until  duly  chan- 
ged. 

Section  4.  All  appllqations  for  leave  to 
amend  or  to  perfect  a  return  of  any  appeal 
or  to  any  writ  of  certiorari  shall  be  made 
on  or  before  the  third  day  of  the  first  term 
for  whlcb  the  same  is  or  may  be  noticed  for 
trial,  and  shall  distinctly  and  plainly  point 
out  the  defect  ox  defects  therein,  and  par- 
ticnlarly  specify  the  nature  of  the  amend- 
ment, addition,  or  correction  required  to  such 
retnm.  In  all  appeals  from  Justice  court  in 
wbicb  an  answer  shall  not  have  been  inter- 
posed in  justice  court,  eight  days'  notice  of 
motion  for  leave  to  answer  must  be  given 
and  a  copy  of  the  proposed  answer  must  ac- 
company the  notice  of  motion.  Leave  to  an- 
swer upon  such  motion  will  only  be  granted 
npon  payment  of  $5  costs,  unless  the  court 
shall  otherwise  order  for  special  cause  shown, 
and  leave  to  answer  will  not  be  granted  af- 
ter the  commencement  of  the  first  general 
term  of  the  court  at  which  the  action  Is  or 
nay  properly  be  noticed  for  trial. 

RULE  XXX. 

VANADAMCS    AND    QUO    WAKRANTO. 

Section  1.  In  actions  of  mandamus  and 
quo  warranto  after  Issue  Joined,  either  par- 
iy  may  apply  to  the  court,  by  motion,  for 


an  order  prescribing  what  particular  ques- 
tions shall  be  tried  by  Jury;  and  the  court 
or  the  Judge  thereof  shall  thereupon  settle 
the  same  and  make  an  order  stating  plainly 
and  separately  the  questions  to  be  so  tried. 
Aud  no  other  questions  shall  be  tried  there- 
in by  such  Jury. 

Section  2.  In  all  actions  of  mandamus  or 
quo  warranto^  in  which  the  result  of  any 
election— except  as  provided  in  section  3468, 
Statutes  of  1808 — shall  be  In  Issue,  before 
either  party  shall  be  permitted,  upon  the  trial, 
to  offer  proof  of  the  Illegality  of  the  vote 
of  any  person  who  voted  at  such  election, 
be  shall  show  to  the  court  tbat  he  has,  at 
least  twenty  days  before  the  commencement 
of  the  trial,  served  upon  the  opposite  party 
a  notice  in  writing  that  he  claims  the  vote 
of  such  voter  to  be  Illegal,  stating  the  grounds 
of  such  alleged  illegality. 

Section  3.  Before  either  party  in  any  ac- 
tion shall  be  permitted,  on  the  trial,  to  offer 
proof  of  the  Illegality  of  the  entire  vote  of 
any  town,  ward  or  election  precinct  by  rea- 
son of  any  alleged  informality  or  defect  in 
conducting  the  same,  or  of  any  fraud  therelu, 
he  shall  show  to  the  court  that  be  has  serv- 
ed upon,  the  opposite  party,  at  least  twenty 
days  before  the  commencement  of  the  trial, 
a  notice  in  writing  tbat  he  should  claim  on 
the  trial  the  vote  of  such  town,  ward  or 
precinct  to  be  illegal,  specifying  the  grounds 
of  such  alleged  Illegality. 

Section  4.  Whenever  the  facts  of  which  no- 
tice is  to  be  given  by  this  rule  shall  be  stated 
In  the  pleadings  of  the  party,  that  shall  be 
deemed  a  full  compliance  with  the  rule  on 
his  part 

RULB  XXXI, 

UIK  ESTATES  AND  ANNUITIES. 

Whenever  a  party  as  a  tenant  for  life,  or 
by  the  curtesy,  or  dower,  or  other  person  Is 
entitled  to  the  annual  interest  or  income  of 
any  sum  paid  Into  the  court  and  invested 
in  permtinent  securities,  such  party  shall  be 
charged  with  the  expense  of  Investing  duch 
sum,  and  of  receiving  and  paying  over  the 
Interest  or  income  thereof.  In  every  case 
where  a  person  Is  entitled  to  and  consents 
to  accept  a  gross  sum  in  lieu  of  annual  in- 
terest or  Income  for  life,  the  same  shall 
be  estimated  according  to  the  then  value  of 
an  innulty  of  4%  per  cent,  on  the  principal 
sum  during  the  probable  life  of  such  person, 
according  to  tbe  Northampton  Tables.  (See 
annuity  table  at  end.) 

RULE  XXXIL 

TAXATION    OF    COSTS,    AND    BEVIEW    TIIEBEOF. 

Section  1.  All  bills  ot  costs  and  disburse- 
ments to  be  taxed  in  any  action  or  proceed- 
ing shall  be  Itemized  and  made  out  In 
a  plain  and  legible  manner,  and  notice  of  the 
time  and  place  of  such  taxation  shall  be 
given  at  least  three  days  prior  to  taxing  the 
same,  which  notice  shiill  be  accompanied  with 
a  copy  of  the  proposed  bill. 
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Section  2.  The  party  opposing  sucb  taxa- 
tion, or  the  taxation  of  any  particular  Item 
or  Items  thereof,  shall,  at  or  before  the  time 
appointed  for  sucb  taxation,  flie  In  writing 
with  the  clerk  a  particular  statement  of  bis 
objections  tuereto,  ana  he  may  produce  before 
the  clerk  or  other  taxing  officer,  at  the  time 
and  place  of  such  taxation,  exicix  proofs  In 
support  thereof  as  he  may  deem  material, 
and  the  clerk  or  other  taxing  officer  may,  In 
hlB  discretion,  adjourn  such  taxation,  upon 
cause  shown  therefor,  a  reasonable  time  to 
enable  either  party  to  produce  proofs  material 
thereto. 

Section  S.  When  any  bill  of  costs  shall  be 
taxed,  the  officer  taxing  the  same  shall  note 
thereon  all  Items  disallowed  and  all  items 
allowed  which  have  been  objected  to,  and  the 
action  of  such  taxing  officer  In  respect  there- 
to may  be  reviewed  by  the  court  on  motion 
of  the  party  aggrieved  thereby,  which  re- 
view shall  be  founded  on  the  bill  of  costs 
and  disbursements,  and  the  papers  and  vouch- 
ers on  file  In  respect  thereto.  The  notice 
of  sucb  review  shall  plainly  point  out  in 
what  respect  the  party  is  aggrieved  by  the 
action  of  such  taxing  officer.  No  objection 
shall  be  entertained  on  such  review  which 
was  not  made  before  the  taxing  ofi^cer,  un- 
less the  court  shall  otherwise  allow,  In  or- 
der to  prevent  great  hardship  or  manifest 
Injustice. 

Section  4.  Wherever  costs  are  to  be  taxed 
against  a  county  pursuant  to  the  provisions 
of  section  2941.  Statutes  of  1S9S,  it  shall  be 
the  duty  of  the  district  attorney  of  the  county 
where  the  action  or  proceeding  was  tried 
to  serve  upon  the  district  attorney  of  the 
county  sought  to  be  charged  with  the  ex- 
pense of  such  trial  a  copy  of  such  bill  of 
expenses,  together  with  a  notice  of  the  time 
and  place  where  the  same  will  be  taxed  before 
the  presiding  judge  of  such  court.  Sucb  no- 
tice shall  be  given  at  least  ten  days  prior 
to  the  time  fixed  for  such  taxation.  No  such 
bill  of  expense  shall  be  allowed  unless  such 
notice  is  given  or  waived  in  writing  by  the 
district  attorney  of  the  proper  county.  Ob- 
jections may  be  made  and  the  taxation  con- 
ducted substantially  as  provided  In  the  pre- 
ceding sections  of  this  rule. 

RUIiB  XXXIII. 

DIRBCTION    or   VERDICT— NEW  TBIALS. 

Section  1.  When  the  court  shall  grant  a  mo- 
tion to  direct  a  verdict,  it  shall  not  be  nec- 
essary for  the  jury  to  give  their  assent  to 
the  verdict  so  directed,  but  the  clerk  shall 
enter  the  verdict  as  directed  by  the  court 
as  the  verdict  of  the  jury. 

Section  2.  A  motion  to  set  aside  a  verdict, 
made  In  open  court  and  entered  in  the 
clerk's  minutes,  shall  operate  as  a  stay  of 
proceedings  until  the  motion  is  disposed  of, 
unless  the  court  shall  otherwise  order.  All 
motions  to  set  aside  verdicts  and  for  new 
trials  upon  the  minutes  of  the  court  shall, 


before  the  hearing  of  the  motion,  be  reduced 
to  writing  by  the  party  making  the  motion 
and  filed  with  the  clerk. 

RULE  XXXIV. 

BKPEAI.  OF  TORMBB   BULEB. 

All  the  rules  heretofore  adopted  for  the 
circuit  court  and  county  courts  having  juris- 
diction In  civil  actions  are  hereby  abrogated 
and  repealed.  In  cases  where  no  provision 
Is  made  by  statute  or  by  these  rules,  the  pro- 
ceedings shall  be  according  to  the  customary 
practice  as  It  has  heretofore  existed  In  tbe 
circuit  courts. 

RULE  XXXV. 

WHEN   BUIX8  TO  TAKE  EmOT. 

These  rules  shall  be  of  uniform  application  ^ 
and  operation  in  the  circuit  courts  in  the 
several  counties  In  this  state  and  In  the  sev- 
eral county  courts  having  Jurisdiction  in 
civil  actions,  and  they  shall  take  effect  and 
be  in  force  from  and  after  the  twenty-first 
day  of  June,  A.  D.  1900. 


ANNUITY  TABLE. 

A  Tabix  corresponding  with  the  Northampton 
Tablet  referred  to  in  these  rules,  showing 
the  value  of  an  annuity  of  one  dollar  at 
4%  per  cent,  on  a  single  life,  at  any  age 
from  one  year  to  ninety-five,  inclusive. 
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BT7IX   FOB   COUFCTINO   TBE   VALUE    OF   A    I.IFK 
ESTATE   OB   ANNUITT    AT  41^    FEB   CENT. 

Calculate  the  Interest  at  4%  per  cent  for 
one  year  upon  the  sum  to  the  income  of  which 
the  person  is  entitled.  Multiply  this  Interest 
by  the  number  of  years'  purchase  set  opposite 
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tbe  person's  age  In  the  table,  and  the  product 
Is  tbe  gross  value  of  the  life  estate  of  Bocb 
person  In  said  sum. 

Suppose  a  widow's  age  is  thirty-seven,  and 
she  is  entitled  to  dower  in  real  estate  worth 
$350.75.    One-third  of  this  Is  $11&91%.    In- 


terest on  $116.91,  one  year,  at  4^  per  cent, 
(as  fixed  by  the  rule),  is  $5.26.  The  num- 
ber of  years'  purchase  which  an  annuity  of 
$X.OO  is  worth  at  the  age  of  thtrty-seren,  as 
appears  by  the  table,  Is  12.93,  which,  multi- 
plied by  $6.26,  tbe  Income  for  one  year, 
gives  $C>8.11  and  a  fraction  as  the  gross  value 
of  her  right  of  dower. 
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West  Concord  Milling  CJo.  t.  Hosmer  (Wis.) 
107  N.  W.  12. 


See  End  of  Index  for  Tables  of  Northwestern  Cases  in  State  Reports. 
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BENNBTT  et  •!.  t.  THUHT  et  al. 
(Sapreme  Court  of  MiniMaota.    July  18,  190&) 

1.  Fbauds,    STATun    or— PBOiam   to    Fat 
Dkbt  of  Adothkb. 

Action  to  recover  the  purchaae  price  of 
cattle.  The  complaint  alleged  that  they  were 
■old  and  delivered  by  the  plaintiffs  to  a  third 
party  at  his  reqaeat  in  consideration  of  a 
prmnise  of  the  defendants  to  pay  for  them. 
The  answer  pleaded  the  atatate  of  frauds  and, 
further,  that  the  alleged  sale  of  the  cattle  was 
made  subject  to  United  States  inspection,  and 
that  they  failed  to  pass  such  inspection,  and 
thereupon  the  purchaser  refused  to  accept  them. 
HM,  that  the  complaint  alleged  an  oriBinal 
promise  by  the  defendant  to  pay  for  the  cattle 
and  not  a  collateral  one,  and,  that  the  evidence 
it  snlScient  to  sustain  a  finding  that  there  was 
■och  a  deliverr  and  acceptance  of  tlie  cattle  as 
to  take  the  sale  out  of  the  statute  of  frauds. 

[Ed.  Note. — For  cases  in  point,  see  toI.  23, 
Cent  Dig.  Frauds,  Statute  of,  H  18,  19.] 

2.  Saixs—Etidkrce. 

The  evidence  was  sufficient  to  sustain  the 
finding  of  the  jury  by  their  verdict  to  the  effect 
that  the  defendants  by  their  agent  promised  to 
pav  for  the  cattle  and  that  they  were  not  sold 
anoject  to  inspection. 
8.  APPBAI.— BUUNOS  ON  BTIDENOB— INSTBUO- 

noNS. 

There  were  no  reversible  errors  In  the  rul- 
ings of  the  trial  court  as  to  the  admission  of 
tridence,  nor  in  its  Instructions  to  the  Jury. 

Jaggard,  X,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Bamsey  Gonn- 
ty;  Hallam,  Judge. 

Action  by  Oharlea  Bennett  and  otbers 
igainat  William  Thnet  and  Frank  Thuet, 
copartners  as  Xbnet  Bros.  Verdict  for  plain- 
tiff. From  ut  order  denying  a  motion  tor 
judgment  or  new  trial,  defendants  appeal. 
Affirmed. 

J.  P.  Kyle,  for  appellants.  Pfan  &  Pfan 
and  Bow,  Butler  St  Mitchell,  for  respondents. 


START,  C.  J.  Action  in  tbe  district  court 
of  tbe  connty  of  Bamsey  to  recover  the  pur- 
ctiaae  price  of  certain  cattle  alleged  to  bave 
been  sold  by  the  plaintiff  to  a  third  party 
upon  defendants'  promise  to  pay  for  them. 
The  here  material  allegations  of  the  com- 
plaint are  to  the  effect  that  on  October  81, 
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190S,  at  the  rtllage  of  Ree  Hetgfats,  In  the 
state  of  South  Dakota,  the  plaintUb  sold 
and  delivered  to  T.  J.  Mitchell  at  hla  request 
175  head  of  cattle  in  coDsideration  of  which 
the  defendants  then  agreed  to  pay  to  the 
plaintiffs  the  sum  of  $0,lM.eO,  and  that  no 
part  thereof  has  been  paid.  The  answer  put 
In  Issue  the  alleged  promise  of  the  defendants 
to  pay  ifor  the  cattle,  alleged  the  statute 
of  frauds  of  South  Dakota,  which  Is  similar 
to  our  own,  and  noncompliance  tha>ewltb 
in  making  the  alleged  sale^  and,  further,  that 
the  cattle  wa«  sold  by  the  defendants  as 
commission  men  as  plaintiffs'  agents  subject 
to  Inspection  by  the  United  States  Inspector 
at  Sioux  City,  Iowa,  the  destination  of  the 
cattle;  that  they  were  condemned  by  the  in- 
spector for  the  reason  that  they  were  affected 
with  a  disease  called  scab;  that  for  this 
reason  Mitchell  refused  to  receive  them  and 
thereupon  the  defendants  sold  them  by  direc- 
tion of  the  plaintiffs  and  remitted  to  them  the 
net  proceeds  of  the  sale  which  they  retained. 
The  reply  put  in  iseue  the  new  matter  al- 
leged In  the  answer.  The  plaintiffs  had  a  ver- 
dict for  the  amotmt  claimed,  and  the  defend- 
ants appealed  from  an  order  denying  their 
alternative  motion  for  Judgment  or  a  new 
trial. 

It  is  practically  conceded  that  at  the  time 
and  place  stated  in  the  complaint  the  plain- 
tiffs were  the  owners  of  175  head  of  cattle 
then  in  charge  of  the  plaintiff  Bennett  The 
defendants  then  were  engaged  in  the  business 
of  selling  live  stock  on  commission,  having 
their  general  oflSce  at  St  Paul  and  a  branch 
office  at  Sioux  Ci^  in  charge  of  L.  O.  Melady. 
There  was  also  in  the  employ  of  the  defend- 
ants at  this  place  a  cattle  salesman  named 
Horace  Baldwin  With  whom  Bennett  liad 
been  acquainted  for  many  years.  Bennett 
requested  him  to  find  him  a  buyer  for  the 
cattle  at  Bee  Heights  and  agreed  that  if  he 
would  do  so  to  pay  a  commission  on  the  sale 
Just  the  same  as  if  the  cattle  were  in  defend- 
ants' yards  at  Sioux  City.  Thereupon  Bald- 
win with  a  prospective  purchaser,  T.  J. 
Mitchell,  went  to  Bee  Heights,  there  met 
Bennett,  and  found  the  cattle  in  the  shipping 
yards.    As  to  what  followed  the  evidence, 
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In  material  respects,  Is  conflicting.  The  de- 
teaOantB  assigned  61  alleged  errors.  We 
cannot  consider  them  In  detail,  but  they 
raise  two  general  questions;  whether  the 
▼erdict  is  Justified  by  tlie  evidence;  and  far- 
ther whether  the  trial  court  erred  in  its 
mllngs  as  to  the  admission  of  evidoice  and 
in  its  Instructions  to  the  jury. 

1.  The  first  contention  of  the  defendants 
to  be  considered  is  that  their  alleged  promise 
to  pay  for  the  cattle  was  collateral  to  Mitch- 
ell's  promise  and  further  that  there  was  no 
delivery  or  acc^tance  of  the  cattle,  there- 
fore the  alleged  sale  and  promise  which  were 
not  evidenced  by  any  writing  were  void  under 
the  statute  of  frauds.  It  is  reasonably  clear 
that  the  complaint  does  not  allege,  as  de- 
fendants claim,  a  collateral  promise  by  them 
to  pay  for  the  cattle.  It  is  true  that  where 
it  is  alleged  ttiat  goods  were  sold  and  de- 
livered to  a  party  at  his  request  an  implied 
promise  arises  on  his  part  to  pay  for  them  if 
there  be  no  further  allegations  negativing 
such  implication.  The  complaint  alleges  that 
in  consideration  of  the  defendants'  promise 
to  pay  for  the  cattle  the  plalDtifT  sold  and 
delivered  them  to  Mitchell  at  his  request 
This  may  be,  and  is,  construed  as  negativing 
any  implied  prmnise  on  the  part  of  Mitchell 
to  pay  the  plaintiffs  for  the  cattle.  If  there 
was  any  implied  promise  on  the  part  of  Mit- 
chell it  was  one  to  repay  the  defendants. 
The  complaint  upon  its  face  does  not  allege  a 
collateral  promise  on  the  part  of  the  defend- 
ants but  an  absolute  promise  in  consideration 
of  which  the  cattle  were  sold  and  delivered 
to  Mitchell.  In  the  case  of  Mnurin  v. 
Fogelberg,  m  Minn.  28,  32  N.  W.  858,  5  Am. 
St  Rep.  814,  the  promise  was:  "You  give 
ail  the  goods  to  H.  &  R.  that  they  want  and 
charge  directly  to  them  and  every  first  of  the 
month  you  bring  in  the  bill  and  I  will  pay  it." 
This  promise  necessarily  Implied  tliat  the 
goods  were  to  be  selected  by  H.  &  R.  and  de- 
livered to  them  as  they  requested,  but  this 
court  held  that  the  promise  was  an  original 
one.  The  facts  and  the  reasoning  of  the  case 
cited  support  our  conclusion  in  this  case. 
See,  also,  Cole  v.  Hutcbln»on,  84  Minn.  410^ 
26  N.  W.  319. 

There  was  evidence  to  sustain  the  finding 
that  the  alleged  promise  on  the  part  of  the 
defendants  was  made  by  their  salesman, 
Baldwin.  There  was  evidence  tending  to 
show  that,  after  the  terms  of  the  sale  of  the 
cattle  to  Mitchell  had  been  agrreed  upon, 
Baldwin,  the  defendants'  salesman,  acting 
as  broker,  they  were  weighed,  and  turned 
out  on  the  prairie  in  charge  of  Bennett's 
herder  for  Mitchell  by  Bennett's  direction; 
that  then  Bennett,  Baldwin  and  Mitchell 
went  to  the  hotel,  and  there  the  aggregate 
amount  of  the  purchase  price  was  ascertain- 
ed by  computation;  that  it  was  then  learned 
that  Mitchell  did  not  have  either  money  or 
drafts  with  which  to  pay  for  the  cattle; 
that  he  was  a  stranger  to'  Bennett,  who 
gave  him  no  credit,  but  he  was  known  to 


Baldwin;  that  Baldwin  thereupon  said, 
"Thuet  Bros,  will  give  you  a  check  tot  the 
cattle,"  and  Bomett  gave  no  further  order 
as  to  the  cattle,  or  as  to  their  shipment  but 
that  Mitchell  and  Baldwin  did,  and  tools 
charge  of  them,  giving  orders  witJi  reference 
to  their  care,  arranged  for  their  shipment, 
and  superintended  the  loading  of  them  In- 
to cars,  all  with  the  assent  of  Bennett;  and 
that  they  caused  the  cattle  to  be  shipped  in 
the  name  of  the  plaintiffs  as  owners,  but 
consigned  to  the  defendants  at  Onawa, 
Iowa,  to  be  unloaded  at  Sioux  City.  We  are 
of  the  opinion  that  the  evidence,  althougb 
conflicting,  was  sufficient  to  Justify  the  find- 
ing that  whatever  was  done  by  the  parties 
as  to  the  sale  and  delivery  of  the  cattle 
prior  to  the  time  the  purchase  price  was 
computed,  the  cattle  were  sold  and  deliver- 
ed in  consideration  of  and  in  reliance  upon 
the  defendants'  promise  to  pay  for  them. 
The  sale  was  to  be  consummated  at  Bee 
Heights,  not  elsewhere,  and  for  cash.  It 
is  clear  that  no  credit  was,  or  was  intended 
to  be,  given  Mitchell.  It  follows  that  the 
evidence  was  sufficient  to  sustain  a  finding 
that  the  defendants'  promise  was  an  original 
one,  and  not  collateral,  and  that  there  -was 
a  delivery  and  acceptance  of  the  cattle  suffi- 
cient to  satisfy  the  statnte  of  frauds.  Tbere 
was  evidence  from  which  the  Jury  migbt 
well  have  Inferred  that  the  cattle  were  con- 
signed to  the  defendants  for  the  purpose  of 
enabling  them  to  indemnify  themselves  on 
account  of  their  promise  for  Mitchell's  bene- 
fit 

2.  Hie  defendants,  however,  claim  that 
Baldwin  had  no  authority  to  promise  for 
them  to  pay  for  the  cattle  and  that  the 
finding  of  the  Jury  to  the  contrary  is  not 
sustained  by  the  evidence.  The  evidence 
does  not  show  that  Baldwin  was  directly 
authorized  to  make  the  promise  in  question, 
the  testimony  of  the  defendants  was  to  the 
contrary.  We  are,  however,  of  the  opinion 
that  the  evidence,  which  tended  to  show  the 
scope  of  his  instructions,  the  character  and 
necessity  of  the  business  he  was  empower- 
ed to  do,  the  conduct  of  the  parties,  and 
other  circumstances,  was  sufficient  to  sup- 
port the  finding  of  the  jury  that  he  was  au- 
thorized to  make  the  promise. 

3.  The  defendants  farther  urge  that  the 
evidence  in  support  of  their  affirmative  de- 
fense that  the  cattle  were  sold  subject  to 
inspection,  that  on  inspection  they  were 
found  to  have  the  scab,  that  they  were  then 
sold  at  plaintiffs'  direction  and  proceeds  of 
the  sale  were  remitted  to  and  accepted  by 
the  plaintiffs,  was  so  conclusive  that  the 
defendants  were  entitled  to  a  directed  ver^ 
diet  in  their  favor  or  at  least  to  a  new  trial. 
There  is  but  little,  if  any,  controversy  in  the 
evidence  that  on  inspection  the  cattle  were 
found  to  have  the  scab  which  necessitated 
their  sale  for  some  $1,500  less  than  the  pur- 
chase price  which  resulted  in  a  loss  in  that 
amount  to  some  one.    It  may  fairly  be  in- 
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ferred  that  tbe  real  controrersy  In  this  case 
gro-wa  oat  of  rach  loss.  There  la  no  claim 
of  fraad  or  misrepreaentation  on  the  part  of 
the  plaintiffs.  The  testimony  of  both  Bald- 
win and  Mitchell  was  to  the  efTect  that  the 
sale  was  subject  to  an  Inspection  of  the  cat- 
tle at  Slonx  City  and  their  testimony  was 
corroborated  by  a  number  of  cogent  clr- 
cnmEtances.  The  testimony  of  Beimett  was 
to  the  contrary.  He  denied  that  the  sale  of 
the  cattle  was  subject  to  their  Inspection  at 
8I00X  City  or  elsewhere.  If  It  were  simply 
a  question  of  the  weight  or  preponderance 
of  the  eyldence  we  would  be  justified  in 
holding  that  the  defendants  should  have  had 
a  verdict  in  their  favor  on  this  issue.  How- 
ever, the  credibility  of  the  witnesses  was 
a  question  for  the  Jury,  the  evidence  was 
conflicting,  and  it  cannot  be  said  that  there 
w«s  no  evidence  to  support  the  finding  of 
the  Jury,  We  accordingly  hold  that  the  ver^ 
diet  is  sustained  by  the  evidence  within  the 
role  governing  this  court  in  such  .cases. 

4.  We  find  no  reversible  errors  in  the  rat- 
ings of  the  trial  court  as  to  the  admission 
of  evidence  nor  in  its  Instructions  to  the 
jnry  and  refusal  to  give  requested  Instruc- 
tions. The  charge  of  the  court  taken  as  a 
whole  was  neither  erroneous  nor  misleading. 

Order  affirmed. 

JA60ARD,  J.,  dissent!. 


STATE  V.   BOLLENBACH. 
(Snpreme  Ck>nrt  of  Minnesota.    July  18,  1906.) 

iHToxiCATiRO  Liquor*— IiXKOAi  Saijb— Issn- 

ASCE  OF  License. 

The  record  of  an  annual  town  meeting, 
iliowing  that  the  question  of  issuing  licenses  for 
the  sale  of  intoxicating  liquors  was  snbntitted 
to  the  meeting  to  be  determined  by  ballot,  and 
tbat  the  ballots  were  canvassed,  showing  24 
for  license  and  105  against,  is  competent  and 
saffident  evidence  to  sustain  a  finding  that  the 
electors  of  the  town  legally  voted  against  the 
issaance  of  such  license. 

(SfUabns  by  the  Court) 

Appeal  from  District  Court,  Rice  County; 
Thomas  S.  Buckham,  Judge. 

John  W.  BoUenbacb  was  convicted  of  an 
illega]  sale  of  liquor,  and  appeals  from  an 
order  denying  a  new  trial.    Affirmed. 

Thos.  H.  Qulnn,  for  ai^>enant  E.  T. 
Toong,  Atty.  Gen.,  and  E.  H.  Gipson,  Co. 
Atty.,  for  the  State; 

START,  C.  J.  The  defendant  was  convict- 
ed in  the  district  court  of  the  county  of  Rice 
of  the  offense  of  selling  intoxicating  liquor 
In  the  town  of  Wheeling  after  the  people  of 
such  town  had  voted  ag^ainst  the  issuance  of 
license  for  the  sale  of  intoxicating  liquor 
therein.  He  was  adjudged  to  pay  a  fine  of 
(75,  with  the  costs  of  prosecution,  and  be 
imprisoned  In  the  county  Jail  for  30  days. 
This  is  an  appeal  by  him  from  an  order  deny- 
ing this  motion  for  a  new  trial. 


The  record  presents  only  one  question  for 
review,  vis :  Was  there  sufficient  competent 
evidence  received  to  sustain  a  finding  by  the 
Jury  that  the  town  of  Wheeling  had  voted 
against  the  issuance  of  license  for  the  sale  of 
intoxicating  liquors  therein?  The  indict- 
ment in  tills  case  was  based  on  chapter  250, 
p.  €39,  Laws  1895,  which  prohibits  the  sale  of 
intoxicating  liquor  in  any  village  or  town- 
ship afta  the  people  thereof  have  voted 
against  the  issuance  of  the  license  therefor. 
The  offense  punished  by  this  statute  is  not 
the  sale  of  intoxicating  liquor  in  such  towns 
withopt  a  license,  but  the  sale  of  intoxicating 
liquors  in  any  manner,  at  wholesale  or  retail, 
after  the  people  (electors)  vote  against  li- 
cense. State  V.  Johnson,  86  Minn.  121,  90 
N.  W.  161.  It  was  therefore  necessary  for 
the  state  to  show  In  this  case  that  the  town 
of  Wheeling  had  voted  no  license.  On  the 
trial  the  state  called  as  a  witness  the  town 
clerk  of  the  town  of  Wheeling,  who  produced 
a  book  containing  what  purported  to  tie  a 
record  of  its  town  meetings.  On  the  front 
page  of  the  txwk  there  was  an  unsigned 
statement  in  these  words,  "Town  Record  of 
the  Town  of  Wheeling  in  the  County  of  Rice 
and  State  of  Minnesota,"  and  on  the  Iwck 
thereof  the  words,  "Town  Book  A."  The 
clerk  testified  that  the  book  was  a  record 
book  of  the  town,  wtiich  was  in  his  posses- 
sion as  clerk,  and  that  he  received  it  from 
his  predecessor.  The  book  was  received  in 
evidence  over  the  objection  of  the  defendant 
Such  record,  so  far  as  here  material,  is  as 
follows :  "Mlnntes  of  the  proceedings  of  tiie 
annual  town  meeting  of  the  town  of  Wheel- 
ing held  March  13,  1894.  At  the  annual 
town  meeting  held  In  the  town  of  Wheel- 
ing In  the  county  of  Bice  and  state  of  Minne- 
«ota,  at  0 :30  a.  m.  on  the  13th  day  of  March, 
1894,  the  meeting  was  called  to  order  by  H. 
M.  Hegnes,  town  clerk,  and  P.  A.  Kolllng 
was  chosen  to  preside  as  moderator  of  the 
meeting."  .  The  moderator  at  the  opening  of 
the  meeting  stated  the  business  to  be  tran- 
sacted and  the  order  of  the  same  as  follows : 
That  the  business  to  tie  transacted  would  be 
to  elect  three  supervisors,  one  of  whom 
should  be  designated  on  the  ballots  as  chair- 
man, one  town  clerk,  one  treasurer,  one  as- 
sessor, and  other  officers ;  also  to  determine 
by  ballot  the  question  of  license,  and  to  do 
other  business  proper  to  be  done  at  said 
meeting.  That  said  business  would  be  enter- 
tained in  the  following  order:  First,  the 
election  by  liallot  of  town  officov  and  the 
voting  by  ballot  whether  or  not  there  shall 
be  a  liquor  license  granted  in  the  town  of 
Wheeling,  the  ballots  to  lie  kept  open 
throughout  the  day.  After  reciting  tiie  doing 
of  other  business,  the  record  continues  as 
follows:  '^he  following  is  a  statement  of 
the  result  of  the  canvass  of  votes  by  ballot 
for  the  election  of  officers  at  the  annual  town 
meeting  in  the  town  of  Wheeling,  county  of 
Rice,  and  state  of  Minnesota,  March  13th, 
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18M,  as  publicly  eanvasBed  by  the  Jndgei  at 
said  meetlnga."  The  record  then  goes  on  to 
Btate  what  persons  received  tbe  bigbest 
nomber  of  votes  for  tbe  several  offices,  and 
saya:  "24  ballots  for  license;  105  ballots 
against  license.  On  motion  the  meeting  ad- 
journed without  day.  [Signed]  T.  E.  Bondy, 
J.  J.  Boashart,  Christian  Delke,  Judges.  H. 
If.  Hegnes,  Clerk." 

Other  than  this  there  was  no  evidence  that 
the  town  of  Wheeling  had  ever  voted  against 
the  issuance  of  license  for  the  sale  of  intox- 
icating liquors  therein.  The  defendant  in- 
sists that  the  book  was  not  sufficiently  iden- 
tified as  a  record  of  the  town.  This  was  a 
preliminary  question  for  the  decision  of  the 
trial  court,  and  its  decision  thereon  will  not 
be  reversed  If  there  was  any  evidence  fairly 
tending  to  support  it  Tbe  evidence  was 
ample  to  identify  the  book  as  a  town  record, 
and  It  was  rightly  received  in  evidence.  The 
only  serious  question  is  whether  the  record 
prima  facie  was  sufficient  to  sbow  that  the 
town  had  voted  against  license.  The  record 
is  informal,  but  the  records  of  towns  and 
•ohool  districts  must  be  construed  liberally 
and  in  a  common-sense  way ;  otherwise  con- 
fusion, litigation,  and  injustice  will  be  the  re- 
sult So  construing  the  record,  it  fairly  ap- 
pears therefrom  that  the  question  of  licens- 
ing the  sale  of  intoxicating  liquors  was  regu- 
larly submitted  to  the  annual  town  meeting 
to  be  determined  by  ballot  the  voting  to  be 
kept  open  during  tbe  day,  and  that  the  ques- 
tion was  so  voted  upon  and  the  votes  can- 
vassed, showing  24  ballots  for  license  and 
lOS  ballots  against  license.  Tbe  counsel  for 
the  defendant  however,  contends  that  It  was 
necessary  for  the  state  to  go  furtbeir  and 
show  that  a  petition  for  the  submission  of 
the  question,  signed  by  10  or  more  legal  vo- 
ters, came  to  the  hands  of  the  clerk  20  days 
at  least  before  the  town  meeting,  and  that 
the  clerk  gave  notice  of  the  petition  and 
submission.  In  support  of  this  contention 
we  are  referred  to  several  cases,  among 
others  Henry  v.  State  (Tex.  App.)  16  S.  W. 
342,  and  Commonwealth  v.  Cope,  107  Ky.  173, 
68  S.  W.  272.  The  statute  upon  which  the 
decision  of  the  court  in  the  cases  cited  was 
based  dUTers  In  essential  respects  from  our 
own,  and  the  cases  are  not  here  In  point 
The  question  of  issuing  licenses  for  the  sale 
of  Intoxicating  liquors  within  any  particular 
township  can  only  be  voted  on  at  the  annual 
town  meeting  by  ballot  and  canvassed  as 
votes  for  town  officers.  Gen.  St  1894,  f  1990. 
Tbe  town  clerk  Is  the  official  custodian  of  the 
record  books  and  papers  of  the  town,  and  is 
required  to  keep  a  record  of  the  proceedings 
of  the  annual  town  meeting.  The  business 
of  the  meeting  and  the  order  In  which  It  is 
to  be  transacted  must  be  stated  by  the  mod- 
erator. At  the  close  of  every  election  by  bal- 
lot the  votes  must  be  canvassed,  and  a  state- 
ment of  tbe  result  entered  by  the  clerk  in  tbe 
record  of  the  proceedings  of  the  meeting. 


The  record  must  be  slgrned  by  tbe  clerk  and 
Judges.  Sections  934,  935,  038,  045,  946.  982. 
083,  Oen.  St  1894.  The  clerk  is  not  required  to 
enter  in  his  record  of  tbe  meeting  any 
reference  to  the  petition  for  tbe  submission 
of  the  question  of  issuing  licenses  for  tbe  sale 
of  Intoxicating  liquor  or  of  tbe  notice  of  tbe 
meeting  stating  the  business  to  be  transacted. 
The  records  of  transactions  of  towns  and 
other  municipal  coporatlons  required  to  be 
recorded  are  admissible  to  prove  the  fftcts 
stated  in  them.  The  record  here  in  question 
as  to  the  vote  of  the  town  upon  the  question 
of  granting  licenses  was  such  a  one  as  tbe 
law  required  the  clerk  to  keep,  and  was  com- 
petent and  sufficient  evidence  to  sustain  a 
finding  that  the  town  legally  voted  against 
license.  Sanborn  v.  School  District  12  Minn. 
17  (GU.  1)  ;  Helntzelman  v.  Druids' 
elation,  38  Minn.  138,  86  N.  W.  100. 
Order  affirmed. 


SPAHR  V.   MUTUAL   LIFE   INS.   CO.    OI* 

NEW  YORK, 
(Supreme  Conrt  of  Minnesota.    July  18,  1006.) 

1.  Death— Pbebuiiftiohs. 

A  rebuttable  presumption  of  deatii  ariseB 
in  the  case  of  a  person  who  has  been  absent 
from  his  home  and  from  whom  no  tidings  have 
been  received  for  seven  years. 

[Ed.  Note. — For  cases  in  point  see  vol.  IS, 
Cent  Dig.  Death,  {  2.] 

2.  Sauk— Datk  or  Death. 

The  presumption,  however,  only  implies 
that  the  person  m  dead ;  for  there  is  no  ^re-  « 
sutnption  that  he  died  at  any  particular  time 
during  the  seven  years.  The  time  of  his  death, 
whenever  it  is  material,  most  be  proven,  like 
any  other  material  issue,  by  the  party  al- 
leging it  The  date  of  death  in  such  cases  is  a 
queation  of  fact. 

[Ed.  Note. — For  cases  In  point  see  vol.  IB, 
Cent.  Dig.  Death,  {  2.] 

3.  SAifE— Evidence. 

Where  one,  steady  In  his  habits,  success- 
ful in  bis  profession  or  businesA,  contented 
and  respected,  having  a  fixed  residence  and 
pleasant  domestic  relations,  suddenly  disappears, 
and  no  tidings  of  him  are  received,  such  cir- 
cumstances, if  satisfactory  to  tbe  jury,  may  war- 
rant them  in  finding  his  death  at  or  about  the 
time  of  his  disappearance. 

[Ed.  Note. — ^For  cases  In  point  see  vol.  15, 
Cent  Dig.  Death,  i  6.] 

4.  Same. 

Evidence  considered,  and  held,  that  it    la 
not  sufficient  to  warrant  a  finding  that  the  in- 
sured died  within  57  days  after  ma  disappear^ 
ance. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court  HcLeod 
County;    P.  W.  Morrison,  Judge. 

Action  by  Clara  Spahr  against  the  Mutual 
Life  Insurance  Company  of  New  York.  Ver- 
dict for  plaintiff.  Defendant  moved  for 
judgment  or  for  a  new  trial.  From  an  order 
denying  a  motion  for  Judgment  and  granting 
a  new  trial,  defendant  appeals.  Reversed 
and  remanded. 

Ambrose  Tlgbe,  for  appellant  M.  J.  Daly 
and  R.  H.  McClelland,  for  respondent 
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8TAKT  OL  J.  On  June  1,  1887,  the  plain- 
tiff was  the  wife  of  Rev.  Charles  F.  Spabr, 
hereinafter  referred  to  as  the  InBnred.  On 
tbat  day  the  defendant  Issued  Its  life  Insure 
ance  policy  for  $2,300  on  his  life,  and  the 
plalntlfr  was  the  beneficiary  named  In  it. 
This  action  was  commenced  Jnly  7,  1905,  on 
the  policy  to  recover  $2,300.  The  complaint 
alleged  that  the  insured  died -on  or  about 
April  5,  1888.  The  anawet  denied  that  he 
died  at  the  time  alleged  in  the  complaint, 
or  at  any  other  time.  It  is  conceded  that 
the  policy  lapsed  on  June  1,  1898,  by  reason 
of  the  nonpaymmt  of  the  annual  proninm, 
imleBs  the  insured  died  on  or  before  that 
date.  The  sole  issue  on  the  trial  of  the  ac- 
tion was  whether  the  insured  died  on  or  be- 
fore June  1,  1898.  The  Jury  found  that  he 
did.  and  returned  a  verdict  for  the  plaintiff 
for  the  amount  of  the  policy.  The  defend- 
ant made  an  altematiTe  motion  tor  judg- 
ment in  Its  favor  or  for  a  new  trial.  The 
trial  court  made  its  order  denying  the  motion 
for  Judgment  and  granting  the  motion  for  a 
new  trial.  The  defendant  appealed  from  the 
order. 

The  question  for  our  consideration  is:  Did 
the  trial  court  err  in  refnslng  the  defend- 
ant's request  for  a  directed  verdict  in  its 
(kvor?  If  the  evidence  was  sufficient  to  sus- 
tain a  finding  by  the  Jury  that  the  insured 
died  on  or  before  June  1,  1898,  the  question 
must  be  answered  in  the  negative;  other- 
wise, in  the  affirmative.  There  was  no  direct 
evidence  that  the  Insured  died  at  any  par- 
tlcnlar  time,  or,  for  that  matter,  that  he  was 
dead.  The  burden  was  on  the  plaintiff  to 
establish  the  fact  that  the  Insured  was  dead 
and  that  he  died  on  or  before  June  1,  1898. 
The  evidence  is  practically  conclusive  that 
tlie  insured  on  April  4,  1898,  left  his  home, 
wife,  and  children,  that  he  never  returned, 
and  that  no  tidings  from  him  were  ever  re- 
ceived by  his  family.  This  action  was  com- 
menced more  than  seven  years  after  his  dis- 
appearance. Proof  of  this  fact  was  sufficient 
to  sustain  a  finding  that  the  Insured  was 
dead;  for  a  rebuttable  presumption  of  death 
arises  in  the  case  of  a  person  who  has  been 
absent  from  his  home  and  from  whom  no  tid- 
ings have  been  received  for  seven  years. 
Tliis  presumption,  however,  only  implies 
that  the  person  is  dead;  for  there  is  no  pre- 
mmptlon  that  he  died  at  any  particular  time 
dnring  the  seven  years,  and  the  time  of  his 
death,  whenever  it  is  material,  must  be 
proven,  like  any  other  material  fact,  by  the 
party  alleging  it  It  is  not  necessary  to  prove 
the  date  of  the  death  by  direct  evidence. 
It  may  be  inferred  from  proof  of  drcum- 
Mances  sufficient  to  raise  a  presumption  that 
be  died  on  or  about  the  date  claimed.  The 
date  of  death  in  such  a  case  is  a  question  of 
fact  State  r.  Plym,  48  Minn.  886,  46  N.  W. 
848;  Waite  t.  Ckmracy,  46  Minn.  169,  47  N. 
W.  637;  Northwestern  Life  Ins.  Co.  v. 
Stevens,  71  Fed.  288,  18  O.  a  A.  107;  18 
Orc.297. 


Where  one,  steady  in  his  habits,  success- 
ful in  his  profession  or  business,  contented 
and  respected,  having  a  fixed  residence  and 
pleasant  domestic  relations,  suddenly  dis- 
appears, and  no  tidings  of  him  are  received, 
such  circumstances,  if  satisfactory  to  the 
Jury,  may  warrant  them  in  finding  his  death 
at  or  about  the  time  of  his  disappearance. 
Tisdale  V.  Insurance  Co.,  26  Iowa,  170,  96 
Am.  Dec,  186;  Hancoclc  v.  Insurance  Co., 
62  Mo.  26;  Northwestern  Life  Ins.  Co.  v. 
Btevens,  71  Fed.  268,  18  0.  a  A.  107.  The 
rule  la  based  upon  the  reasonable  probability 
that  a  man  of  such  character  and  so  circum- 
stanced would,  if  alive,  communicate  with  his 
family.  The  plaintiff  attempted  to  establish 
the  fact  that  the  Insured  was  a  man  of  such 
character  and  so  circumstanced.  The  evi- 
dence tended  to  show  that  he  was  a  clergy- 
man of  education  and  culture  in  the  German 
Lutheran  Church,  in  charge  of  a  parish  at 
Biscay,  this  state;  that  he  was  successful  in 
his  sacred  calling  and  respected  by  his  parish- 
lonerB  and  friends;  that  he  was  81  years  old; 
that  bis  family  consisted  of  his  wife  and  two 
daughters,  of  whom  he  was  fond;  that  his  do- 
mestic relations  ordinarily  w»e  pleasant;  tbat 
his  credit  was  good ;  that  on  Sunday,  April  3, 
1888,  he  held  services  In  his  church,  an- 
nounced that  there  would  be  communion 
services  at  the  church  the  following  Friday, 
and  requested  all  to  be  present;  and,  fur- 
ther, that  on  the  next  day,  Monday,  the 
plaintiff  drove  him  to  the  station,  and  be 
requested  her  to  meet  him  there  on  the  fol- 
lowing Thursday,  which  she  did,  but  he  did 
not  return  then,  or  at  any  other  time, 
and  that  he  has  not  communicated  with  his 
family;  that  when  he  left  the  church  was 
owing  him  $24,  and  he  left  $40  with  his  wife; 
This,  however,  is  only  one  side  of  the  shield. 
The  evidence  is  practically  conclusive  that 
the  Insured  was  in  fact  a  drunkard,  a  user 
of  morphine,  and  a  libertine.  The  plaintiff 
testified  that  for  at  least  a  year  before  lie 
went  away  ha  was  a  hard  drinker,  frequent- 
ly drunk,  kept  a  keg  of  whisky  in  the  house 
and  when  drunk  be  abused  her ;  tbat  on 
April  12,  1898,  or  five  days  after  the  day  ap- 
pointed for  his  return,  she  commenced  an 
action  for  a  divorce  on  the  ground  that  he 
was  a  habitual  drunkard,  and  In  her  veri- 
fied complaint  she  stated  that  for  many  years 
past  he  had  treated  her  in  a  cruel  and  In- 
human manner,  and  that  she  was  Informed 
and  believed  that  be  left  the  state  accompa- 
nied by  a  woman.  She  proved  her  case,  and 
the  divorce  was  granted  July  26,  1898.  She 
testified  on  the  trial  that  at  the  time  she  veri- 
fied the  complaint  she  believed  that  a  woman 
went  with  him,  but  afterwards  learned  tbat 
the  allegation  was  a  mistake. 

There  is  no  evidence  tbat  the  insured  left 
with  a  woman,  but  the  evidence  does  show 
that  the  woman  the  plaintiff  believed  that  he 
went  away  with  lived  for  a  time  under  an 
assumed  name  at  Red  Wing ;  that  there,  from 
June  to  January  before  his  departure,  he. 
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also  nndw  an  assuined  name,  frequently 
visited  lier,  claiming  to  be  her  brother,  stay- 
lug  with  her  for  a  day  or  two  at  a  time  in 
a  tiouBe  occupied  only  by  them.  The  evidence 
also  tends  to  show  that  the  insured,  during 
his  visits  to  Red  Wing,  there  made  the  ac- 
qnalntance  of  an  unmarried  woman  21  years 
of  age;  that  be  paid  her  considerable 
attention  and  asked  ber  secretly  to  marry 
him ;  that  in  the  month  of  March.  18d8 
she  went  to  Salt  Lalie  City,  Utah.  This 
young  woman,  who,  at  the  time  she  gave 
her  testimony,  was  a  wife  and  mother 
living  at  Duluth,  testified  in  this  case  to 
the  effect  that  the  Insured,  whom  she  iden- 
tified by  his  photograph,  was  tue  man  who 
proposed  marriage  to  her  at  Red  Wing ;  that 
be  came  to  Salt  Lake  City  a  short  time  after 
she  arrived  therei  and  about,  April  1,  1898. 
that  she  remained  there  until  November, 
1898,  that  she  there  saw  him  nearly  every 
day;  that  he  was  at  the  railroad  station, 
where,  in  the  month  of  November,  1898,  she 
took  the  train  to  return  to  Red  Wing;  and 
that  she  has  never  seen  him  since.  There 
Is  nothing  in  her  testimony  or  in  the  cir- 
cumstances of  the  case  disclosed  by  the 
evidence  to  Indicate  that  it  was  not  credible, 
besides  so  much  of  her  testimony  as  relates 
to  the  conduct  of  the  Insured  at  Red  Wing 
was  corroborated  by  other  evidence.  It  is  not 
necessary  to  consider  the  question  whether 
the  Jury  would  have  been  Justified  in  re- 
jecting ber  testimony  as  false,  If  It  stood 
alone ;  for  upon  the  whole  record  it  Is  obvious 
that  the  evidence,  as  a  matter  of  law,  is  in- 
sufScient  to  sustain  a  finding  that  the  insured 
died  on  or  prior  to  June  1,  1898,  <or  within 
67  days  after  he  left  bis  family. 

We  have  referred  only  to  the  general 
features  of  the  evidence  but  a  consideration 
of  the  whole  evidence  so  manifestly  and  con- 
clusively indicates  that  there  was  no  evidence 
to  sustain  a  verdict  for  the  plaintiff  that  we 
refrain  from  discussing  it.  It  follows  that 
the  defendant  was  entitled  to  a  directed 
verdict  in  its  favor,  and  that  the  order  ap- 
pealed from  must  be  reversed,  and  the  case 
remanded  to  the  district  court,  with  direction 
to  grant  the  defendant's  motion  for  Judgment 
notwithstanding  the  verdict. 

So  ordered. 


STATE  V.  PETERSON. 

(Supreme  Court  of  Minnesota.    June  1,  1006.) 

1.  Cbtminal   Law— Iixeqal   Salkb   of   Liq- 
QuoR— Evidence  — Othkb  Sai.bs. 

The  admission  of  evidence,  on  the  trial  of 
an  indictment  for  selling  liquor  without  a  li- 
cense, of  sales  by  defendant  to  persons  other 
than  the  one  named  in  the  indictment,  held,  in 
view  of  the  facts  disclosed  by  the  record,  not 
error,  though  it  tended  to  prove  the  commission 
of  other  offenses.  Such  other  sales  were  a  part 
of  a  general  scheme  and  plan  devised  by  defend- 
ant to  continue  in  the  business  of  selling  in- 
toxicating liquor  without  a  iicenae,  and  were  so 


related  to  the  sale  charged  as  to  render  the  same 
proper  corroborative  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  {{  833,  834.] 

2.  Witnesses— Cboss-Exakination. 

There  was  no  error  in  the  rulings  of  the 
trial  court  restricting  the  cross-examiuation   of 
the  state's  witnesses  on  matters  affecting  tbeir 
credibility. 
(Syllabus  by  the  Court,) 

Appeal  from  District  Court,  Steele  Coonty; 
Thomas  S.  Buckham,  Judge. 

George  W.  Peterson  was  convicted  of  an 
illegal  sale  of  liquor,  and  from  an  order 
denying  a  new  trial  he  appeals.    Affirmed.. 

John  Moonan  and  Harlan  E.  Leach,  for  ap- 
pellant. E.  T.  Toung,  Atty.  Gen.,  and  S.  T. 
Littleton,  Co.  Atty.,  for  the  State. 

BROWN,  J.  For  some  time  prior  to  May 
1,  1905,  defendant  was  a  licensed  saloon- 
keeper doing  business  In  the  village  of  Bloom- 
ing Prairie,  in  Steele  county.  Immediately 
prior  to  that  date  the  village  council  raised 
the  saloon  license  fee  from  $500  to  $1,500. 
Defendant  was  evidently  dissatisfied  witli 
this  action  of  the  council  and  concluded  not 
to  apply  for  a  license  for  the  year  commenc- 
ing May  1st,  and  none  was  issued  to  blm. 
The  evidence  is  conclusive,  however,  that  he 
was  determined  to  continue  in  his  business 
without  a  license.  To  that  end  be  adopted 
the  novel  plan  of  locking  the  door  of  his 
building  and  providing  his  numerous  custom- 
ers with  keys — about  300  were  In  drculatloa 
— ^witb  which  they  might  enter  the  saloon 
when  m  need  of  his  wares.  He  changed  the 
name  of  his  liquors — whisky  to  "ginger  ale," 
and  beer  to  "suds" —  and  with  these  modifica- 
tions continued  in  the  saloon  business  precise- 
ly as  he  bad  carried  it  on  before  the  expira- 
tion of  his  license.  His  place  of  business, 
equipped  with  bar  fixtures,  pool  tables,  and 
other  articles  usually  found  in  a  modem  sa- 
loon, remained  the  same  after  May  1st  as  It 
existed  prior  to  that  date.  Liquors  were 
tjought  by  blm,  taken  to  the  saloon,  and  dis- 
posed of  over  the  bar  to  patrons  as  they  ap- 
peared. On  the  26th  of  November,  1905,  he 
sold  a  bottle  of  whisky  to  one  Budd  Williams, 
for  which  the. grand  Jury  indicted  him  for 
selling  liquors  without  a  license.  After  trial 
In  the  court  below,  he  was  found  guilty  oC  the 
charge  against  him,  and  sentenced  to  pay  a 
fine  of  $100  and  be  committed  to  the  common 
Jail  of  the  county  for  the  term  of  30  days. 
He  appealed  from  an  order  denying  his  mo- 
tion for  a  new  trial. 

The  principal  assignment  of  error  presents 
the  question  whether  evidence  of  sales  by  de- 
fendant to  other  persons  than  Wiiilams,  the 
one  named  in  the  indictment,  at  about  the 
time  of  the  sale  in  question,  was  admissible. 
The  court  admitted  such  evidence  over  de- 
fendant's objection,  and  this  he  Insists  was 
reversible  error.  We  find  no  force  or  partic- 
ular merit  in  this  contention.  The  charge 
against  defendant  was  selling  liquor  without 
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a  license,  and,  thongb  the  specific  sale  to  '^^I- 
llams  waa  the  basis  of  the  indictment,  it  is 
dear  that  evidence  of  other  like  sales  was, 
nnder  the  circnmstances  here  shown,  proper 
In  corrob<Mration  of  the  principal  charge.  It 
disclosed  a  deliberate  plan  and  scheme  on  the 
part  of  defendant  to  continne  In  the  sale  of 
iBtoxlcatlng  llqrtors  without  a  license.  The 
evidence  complained  of  tended  to  expose  and 
lay  bare  that  scheme.  It  was  therefore  im- 
material that  it  showed  other  indictable  of- 
fenses. It  was  all  a  part  of  one  plan  con- 
cocted by  defendant  willfully  to  Tlolate  the 
law,  and  was  clearly  competent  within  the 
aatborltles.  The  case  comes  within  the  rale 
laid  down  In  State  t.  Ames,  90  Minn.  183,  96 
N.  W.  330,  where  we  held,  after  a  thorough 
consideration  of  the  question,  that  evidence 
of  the  commission  of  other  crimes  by  the 
defendant  is  competent  if  It  tends,  corrob- 
oratlvely  or  directly,  to  establish  his  guilt  of 
the  crime  charged  in  the  indictment  on  trial, 
or  some  essential  Ingredient  thereof,  and  that 
such  evidence  tends  to  establish  guilt  when 
it  discloses  a  motive,  a  criminal  intent,  or  is 
a  part  of  a  common  scheme  or  plan  embra- 
cing two  or  more  crimes  so  related  to  each 
other  that  the  proof  of  one  tends  to  prove  the 
other.  Within  this  rule  there  was  no  error 
hi  the  ruling  of  the  court  admitting  the  evi- 
dence here  complained  of. 

It  is  also  urged  that  the  court  erred  in  re- 
stricting the  cross-examination  of  certain  of 
the  state's  witnesses  conducted  by  defend- 
ant's counsel  with  a  view  to  discrediting  their 
testimony.  It  seems  that  the  village  author^ 
Ities  found  some  difficulty  in  obtaining  suf- 
ficient evidence  finm  the  local  Inhabitants  to 
Justify  the  prosecution  of  defendant,  and 
resort  was  had  to  the  services  of  a  detective. 
One  was  employed  for  this  purpose  and  di- 
rected to  obtain  proof  of  the  fact  that  de- 
fendant was  selling  liquors  without  a  UcensA. 
If  that  fact  existed.  He  entered  upon  the  dis- 
charge of  his  work  and  was  quite  successful. 
Not  wishing  to  deal  with  the  citizens  of  the 
place,  he  adopted  the  Ingenious,  and  what 
proved  effective,  plan  of  sending  to  the  vil- 
lage a  troupe  of  theatrical  performers  for  the 
ostensible  purpose  of  giving  an  entertainment 
at  the  village  opera  house,  but  In  reality  with 
the  object  of  obtaining  evidence  against  de- 
fendant. Members  of  the  troupe  were  select- 
ed, not  with  a  view  to  their  proficiency  as 
actors,  bnt  with  a  knowledge  of  their  ability 
to  locate  at  long  range  through  their  acute 
sense  of  smell  the  precise  whereabouts  of 
"wine  when  It  is  red."  The  troupe  was 
made  up  of  two  colored  artists,  a  bicycle 
acrobat,  an  all-around  performer,  named 
Bodd  Williams,  and  a  ballet  dancer.  Mem- 
bers of  this  aggregation  made  their  way  to 
Bkwmins  Prairie  on  the  25th  of  November, 
190K,  and  immediately  after  securing  quarters 
at  the  leading  hotel  the  male  members  set 
oot  in  search  of  defendant's  place  of  busi- 
ness and  found  It  They  there  purchased, 
daring  that  day  and  the  day  following,  va- 


rious liquors,  including  the  bottle  of  whisky 
charged  In  the  Indictment,  noticed  sales  made 
to  others,  and  detailed  generally,  as  witness- 
es, the  manner  in  which  defendant  was  con- 
ducting his  business.  The  state  largely  re- 
lied upon  their  testimony  for  conviction, 
though  it  was  abundantly  corroborated 
by  other  evidence.  The  cross-examination, 
which  the  court  restricted,  tended  to  reflect 
upon  the  character  of  the  female  member  of 
the  troupe,  who  was  represented  as  the  wife 
of  one  of  the  actors,  but  had,  as  suggested  by 
the  cross-examination,  bestowed  affections 
upon  another  member  of  the  troupe.  She 
was  not  a  witness  for  the  state  and  did  not 
appear  at  the  trial.  Within  the  rule  laid 
down  In  Malone  v.  Stephenson,  94  Minn.  222, 
102  N.  W.  372,  It  was  within  the  discretion  of 
the  court  to  restrict  the  cross-examination  In 
this  respect,  and  It  was  not  abused. 

We  have  'examined  all  other  points  made 
In  the  brief  of  appellant,  not  covered  by  the 
oral  argument,  and  discover  no  reversible 
error. 

The  Judgment  api>ealed  from  Is  affirmed. 


HESS    V.    GREAT    NORTHERN    RT.    OO. 
(Supreme  Court  of  Minnesota.    June  1,  1006.) 

1.  JuDouENT  —  Tbiai.  o»  Issues  —  Notwith- 

BTAHDINO    YKBDIOT. 

A  ludcment  notwithstanding  a  verdict  is 

not  authorized,  where  there  is  a  clear  conflict 

in  the  evidence  upon  material  Issues  in  the  case. 

[Eld.  Note. — ^For  cases  in  point,  see  vol.  30, 

Cent  Dig.  Judgment  8t  367-375.] 

2.  Appeal  —  DiBCBETioN  in  Gbantino  Nkw 

TbLAL— MXMOBANDniC  OF  ObottRds. 

A  memorandum  of  the  trial  court  held  suf- 
ficiently to  state  that  the  order  granting  a 
new  trial  waa  based  upon  the  ground  that  the 
verdict  was  not  sustained  by  the  evidence. 

(Syllabna  by  the  Court) 

Appeal  from  District  Court;  Ramsey 
County;  Grier  M.  Orr,  Judge. 

Action  by  Daniel  Hess  against  the  Great 
Northern  Railway  Company.  Verdict  for 
plaintiff.  From  an  order  denying  a  motion 
for  judgment  notwithstanding  the  verdict,  de- 
fendant appeals,  and  from  an  order  granting 
a  new  trial,  plaintiff  appeals.  Affirmed  on 
both  appeals. 

Sheehan  &  Eeefe  and  Lovely  &  Dunn,  for 
plaintiff.    M.  L.  Countryman,  for  defendant 

BROWN,  J.  Action  for  personal  Injuries, 
In  which,  after  verdict  for  plaintiff,  defend- 
ant moved  In  the  alternative  for  judgment 
notwithstanding  the  verdict  or  for  a  new 
trial.  The  court  denied  the  motion  for  judg- 
ment but  granted  a  new  trial.  Defendant 
appealed  from  so  much  of  the  order  as  de- 
nied its  motion  for  judgment  and  plaintiff 
appealed  from  the  part  granting  a  new  triaL 

The  facts,  briefly  stated,  are  as  follows: 
Plaintiff,  In  November,  1003,  chartered  a  car 
in  which  to  transport  certain  household  goods 
and  farming  utensils  belonging  to  him  from 
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Freeborn  connty,  In  this  state,  to  Hunter,  In 
the  state  of  North  Dakota,  where  he  bad 
rented  a  farm  which  he  intended  to  operate 
during  the  following  year.  He  accompanied 
the  car  on  Its  Journey,  and  occupied  the  posi- 
tion of  a  passenger,  though  he  rode  in  the  car 
containing  his  goods.  At  Campbell,  in  this 
state,  on  November  27th,  a  collision  between 
the  train  to  which  his  car  was  attached  and 
anotlier  on  defendant's  road  resulted  in 
wrecking  several  cars,  and,  as  claimed,  seri- 
ously injuring  plaintiff.  The  defense  to  the 
action  was  (1)  that  plaintiff  in  fact  received 
no  serious  injury,  and  (2)  that  subsequent  to 
the  accident,  on  December  10, 1003,  defendant 
settled  and  paid  plaintiff  In  full  for  all  In- 
juries sustained  to  his  person,  and  that  plain- 
tiff executed  and  delivered  to  it  a  written 
release  and  discharge  of  all  claims  for  such 
injuries.  The  release  was  set  out  in  haec  ver- 
ba In  defendant's  answer,  to  which  plaintiff 
replied  that  the  same  was  obtained  by  fraudu- 
lent representations  on  the  part  of  the  agent 
of  defendant  to  the  effect  that  it  was  a  re- 
lease and  discharge  of  plaintiff's  claim  for 
damage  to  his  personal  property  only.  The 
principal  question  litigated  on  the  trial,  aside 
from  the  nature  and  extent  of  plaintiff's  in- 
Jnrles,  was  this  issue  of  fraud.  The  Jury 
found  In  plaintiff's  favor,  and  the  question 
presented  to  this  court  Is  whether,  within  the 
rule  governing  the  right  of  a  party  to  Judg- 
ment notwithstanding  a  verdict,  the  evidence 
Is  so  far  conclusive  that  no  fraud  was  per- 
petrated by  defendant's  agent  in  making  the 
settlement  that  the  court  below  should  have 
granted  defendant's  motion. 

1.  The  correct  rule  on  this  subject  was  laid 
down  In  the  case  of  Cruikshank  v.  Insurance 
Co.,  76  Minn.  266,  77  N.  W.  958,  where  It 
was  held,  in  effect,  that  such  relief  was  not 
proper  in  any  case  where  the  evidence  offered, 
if  tme^  constitutes  a  cause  of  action  or  a  de- 
fense. Such  relief  is  never  granted  where 
there  is  a  clear  conflict  in  the  evidence.  Mar- 
quardt  v.  Hubner,  77  Minn.  442,  80  N.  W. 
617;  KreatE  v.  School  District,  79  Minn.  14, 
81  N.  W.  633;  Bragg  v.  Railway  Co.,  81  Minn. 
130,  83  N.  W.  611;  Levine  v.  Barrett,  83 
Minn.  146,  86  N.  W.  942,  87  N.  W.  847;  Fis- 
cher V.  Sperl,  94  Minn.  421,  103  N.  W.  502. 
The  evidence  Introduced  by  defendant  tends 
strongly  to  show  that  the  settlement,  made 
with  plaintiff  at  Hunter,  N.  D.,  by  an  agent 
of  defendant,  was  Intended  to  cover  all  dam- 
ages for  injuries  to  his  person,  and  the  writ- 
ten release  expressly  so  states.  On  the  other 
band,  the  evidence  offered  by  plaintiff  is  di- 
rect and  positive  that  the  settlement  had 
reference  solely  to  the  damage  and  Injury  to 
his  personal  property.  Plaintiff  distinctly 
testified  that  the  subject-matter  of  his  per- 
sonal injuries  was  not  referred  to  at  the  time 
of  the  settlement,  except  that  defendant's 
agent  stated  that  his  claim  in  that  respect 
could  be  settled  later.  That  the  settlement 
was  limited  to  plaintlfrs  personal  effects  was 
testified  to  by  another  witness,  plaintiff's  nlece^ 


who  was  present  at  the  time.  Hor  testimony 
was  substantially  in  accord  with  that  given 
by  plaintifC  Plaintiff  signed  the  written  docu- 
ment evidencing  the  settlement,  which  refers 
solely  to  his  personal  injuries;  but  he  testi- 
fied that  by  reason  of  his  injuries  be  was 
unable  to  read  the  same^  that  It  appeared 
blurred  to  his  vision,  that  the  agent  read  It 
to  him,  and  that  he  signed  it  in  reliance  upon 
his  statement  that  It  bad  tetereace  to  bis 
personal  property.  In  this  state  of  the  evi- 
dence the  court  was  not  authorized  to  grant 
Judgment  notwithstanding  the  verdict. 

2.  The  only  point  made  on  plaintiff's  ap- 
peal from  the  order  granting  a  new  trial  is 
that  It  does  not  expressly  appear  therefrom 
that  it  was  granted  on  the  ground  that  tbe 
verdict  was  not  sustained  by  the  evidence, 
and,  as  the  record  presents  no  errors  In  lawr 
to  Justify  a  new  trial,  the  order  should  be  re- 
versed and  tbe  verdict  reinstated,  under  tbe 
rule  in  Berg  v.  Olson,  88  Minn.  S^  93  N.  "W. 
809,  Fltger  v.  Outhrie,  80  Minn.  830,  M  N. 
W.  888,  and  Owens  v.  Savage,  93  Minn.  4«8, 
101  N.  W.  790.  Our  examination  of  the  naem- 
orandum  attached  to  the  order  appealed  Crom 
leads  to  the  conclusion  that  it  was  in  fact 
based  iQMn  the  ground  that  the  verdict  vras 
not  sustained  by  the  evidence,  and,  although 
it  is  not  expressly  and  In  so  -many  words  so 
stated,  yet  it  Is  sufficiently  so  indicated.  It 
was  therefore  a  discretionary  order,  wltbln 
the  rule  of  Hicks  ▼.  Stone,  13  Minn.  434  (OIL 
398). 

The  order  of  tbe  court  below  is  afSrmed  on 
both  appeals. 


LINSE  V.  LINSBL 
(Supreme  0>urt  of  Minnesota.    June  8,  1906.) 

1.  Divorce— Pbopkbtt  Rights  of  Wifk. 

When  divorce  from  the  husband  Is  granted 
to  the  wife  upon  the  ground  of  adultery,  h* 
Interest  in  the  husband's  estate  is  the  same  as 
upon  hia  death.  Holmes  v.  Holmes,  56  N.  W. 
46,  54  Minn.  352. 

[EM.  Note. — For  cases  in  point,  see  vol  IT, 
Cent.  Dig.  Divorce.  {  711.] 

2.  Sake  —  Division  of  Pbopebtt  —  Effect 
— Pebmawent  Alimont. 

But  If  in  such  action  tbe  wife  freely  and 
advisedly  consents  to  a  certain  division  of  Uie 
estate  and  agrees  to  accept  a  certain  amount  aa 
permanent  alimony  In  lieu  of  all  other  interests, 
and  such  division  is  accepted  and  adopted  by 
the  trial  court,  and  judgment  is  entered  that, 
except  as  to  such  amount,  the  wife  has  no  share 
or  interest  in  the  husband's  estate,  such  judg- 
ment is  final  unless  set  aside  for  cause,  and,  hav- 
ing accepted  and  retained  the  amount  adjudged 
as  permanent  alimony,  she  is  estoi)ped  from 
denying  the  validity  of  the  Judgment 

[Ed.  Note. — For  cases  in  noint,  see  voL  17, 
Cent  Dig.  Divorce,  H  722,  723.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Steele  County: 
Thomas  S.  Buckham,  Judge. 

Action  by  Augusta  Llnse  against  Carl  LJnse. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  dlree- 
tions  to  enter  Judgment  for  d^endant. 
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Littleton  ft  Alexander  and  Harlan  B. 
Leach,  for  appellant  B.  F.  Hood  and 
Sawyer  &  Sperry,  for  respondent 

LEWIS.  J.  Action  In  partition,  com- 
menced by  respondent  against  her  former 
husband,  based  npon  the  theory  that  she  was 
entitled  to  a  life  estate  In  the  homestead  and 
to  an  ondlvlded  one-third  Interest  In  all  of  his 
real  estate,  notwithstanding  the  final  Judg- 
ment In  divorce  proceedings  which  decreed 
ha  a  certain  amount  In  Uen  of  all  other  In- 
twestB  In  bl8  estate.  The  complaint  sets 
forth  the  marriage  of  the  parties,  the  owner- 
ship of  appellant  of  certain  land,  a  part  of 
which  constituted  the  homestead,  and  that  a 
decree  of  divorce  was  entered  March  8, 1904, 
in  favor  of  respondent  and  against  appellant 
upon  the  ground  of  adultery.  The  answer 
alleged  that  during  1000,  while  the  parties 
were  living  together  as  husband  and  wife  re- 
spondent was  seeking  a  separation,  and  mak- 
ing charges  against  appellant,  and  threatening 
to  bring  an  action  for  divorce,  appellant 
deeded  to  her  120  acres  of  land,  the  same 
being  an  equitable  division  of  his  property 
at  that  time,  as  a  result  of  which  no  action 
was  brought  at  that  time,  and  respondent 
retained  the  property.  The  answer  further 
states  that  at  the  time  a  subsequent  action 
in  divorce  came  on  for  trial  in  January,  1904, 
appellant  and  respondent  entered  into  an 
agreement  to  the  effect  that  respondent 
should  retain  the  real  property  which  had 
been  deeded  to  her,  and  receive  the  further 
sam  of  $1,115  in  cash,  and  in  case  a  decree  of 
divorce  was  entered  in  her  favor  the  property 
so  deeded  and  the  money  so  received  would 
be  considered  as  her  whole  right,  title,  and 
interest  in  and  to  his  estate;  that  thereupon 
the  cause  came  on  for  trial,  resulting  in 
judgment  for  divorce  upon  the  grounds 
stated,  which  in  part  reads:  "That  the 
plaintiff  do  have  and  recover  of  the  defend- 
ant the  Slim  of  $1,100.85,  as  permanent 
alimony,  and  the  costs  and  disbursements  of 
this  action,  which  sum  is  hereby  made  a 
specific  lien  upon  the  pn^terty  of  the  said 
Carl  Linse,  defendant  herein,  and  is  to  be 
paid  within  tlilrty  days  after  the  8th  day  of 
March,  1904,  which  said  property  of  defend- 
ant is  described  as  follows,  to  wit :  *  *  * 
It  Is  fnrtlier  hereby  ordered,  adjudged,  and  de- 
creed that,  except  as  above  herein  provided, 
the  plaintiff  has  no  share,  right,  title,  or  In- 
terest in  or  to  any  of  the  property  owned  by 
or  In  thevame  of  the  defendant,  and  that  the 
defendant  has  no  share,  right,  title,  or  inter- 
est In  or  to  any  of  the  property  owned  by  or 
in  the  name  of  the  plaintiff."  To  this  answer 
a  reply  was  Interposed  which  admitted  entry 
of  the  judgment  In  the  divorce  case,  and  al- 
lied that  the  agreement  as  to  the  dlvlsiou  of 
the  real  estate  was  procured  by  appellant 
from  respondent  by  means  of  fraud  and  co- 
ercion while  she  was  In  ignorance  of  her 
legal  rights  in  the  premises,  and  that  she 
signed  the  stipnlatlon  only  undw  duress  and 


In  fear  of  appellant  The  court  found  that, 
prior  to  the  entry  of  such  judgment,  the 
parties  to  such  action  entered  Into  the  stipu- 
lation referred  to  and  that  rspondent  was 
represented  by  an  attorney  of  the  court;  ap- 
pellant having  made  no  appearance.  The 
court  also  found  that  the  stipulation  for  di- 
vision of  the  property  was  not  procured  from 
respondent  by  reason  of  fraud  or  coercion  on 
the  part  of  appellant,  but  was  executed  by 
her  with  full  knowledge  of  its  provisions, 
and  was  her  free  act  The  court  further 
found  that  upon  a  farmer  occasion  appellant 
had  deeded  to  his  then  wife  the  120  acres  of 
land  worth  $60  an  acre,  on  account  of  which 
conveyance  respondent  dismissed  the  action 
for  divorce  then  pending.  As  a  conclusion  of 
law  the  court  directed  that  notwithstanding 
the  judgm^it  in  the  divorce  action,  respond- 
ent was  entitled  to  a  life  estate  in  the  80 
acres  constituting  the  homestead,  and  a  one- 
third  interest  in  all  the  other  real  estate 
owned  by  appellant  subject  to  its  proportion 
of  incumbrances  thereon,  and  Judgment  was 
entered  accordingly. 

The  appeal  brings  before  the  court  one 
question,  viz.:  Conceding  that  the  wife  was 
entitled  to  a  one-third  interest  in  and  to  the 
lands  of  her  former  husband,  and  also  to  a 
life  estate  In  tiie  homestead,  the  divorce  hav- 
ing been  granted  on  the  ground  of  adultery 
(section  4808,  Gen.  St  1894),  was  she  estop- 
ped by  the  judgment  entered  In  the  divorce 
action  which  decreed  her  tiie  sum  of 
$1,150.86  as  permanent  alimony,  making  the 
same  a  specific  lien  upon  the  property  of 
appellant,  and  expressly  adjudicated  that  she 
bad  no  right,  title,  or  interest  In  any  of  the 
lands  of  appellant,  and  that  he  had  no  right 
title,  or  Interest  In  or  to  any  of  her  estate? 
The  decision  of  the  trial  court  is  based  upon 
the  case  of  Holmes  v.  Hcrimes,  54  Minn.  852, 
66  N.  W  46,  where  It  was  held  that  the  word 
"dower"  was  intended  to  mean  that  interest 
which  the  law  makes  for  the  wife  in  the  es- 
tate of  her  husband  In  case  of  bis  death,  so 
that  when  a  divorce  Is  ordered  for  the  cause 
stated,  the  wife  is  entitled  to  a  life  estate 
in  the  homestead  and  to  a  one-third  Interest 
in  the  husband's  real  estate.  However,  it 
was  further  held  in  that  case  that  while  the 
decree  of  divorce  established  the  right  of  the 
wife  In  the  estate  of  the  husband  the  stat- 
ute did  not  contemplate  that  her  interest 
should  be  set-off  or  assigned  to  her  in  the 
divorce  proceedings.  The  holding  of  the 
court  upon  the  latter  question  probably  had 
the  effect  of  misleading  the  learned  trial 
Judge.  In  that  case  the  jurisdictional  ques- 
tion and  the  power  of  the  court  to  enforce 
the  rights  of  the  wife  by  a  decree  of  divorce 
was  based  upon  a  statement  found  In  Bishop 
on  Marriage  and  Divorce.  While  the  cor- 
rectness of  the  decision  In  that  respect  is 
not  necessarily  Involved  In  this  appeal,  it 
should  not  be  construed  to  mean  that  the 
conrt  la  without  Jurisdiction  in  a  case  like 
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this  to  determine  the  rights  of  the  parties 
In  the  estate.  According  to  the  findings  of 
the  court  respondent  had  already  received 
practically  one-third  of  the  amount  of  the 
husband's  estate.  The  record  shows  that  she 
entered  Into  the  agreement  of  division  ad- 
visedly, and  the  court  accepted  and  adopted 
her  decision.  If  she  were  overreached,  tak- 
en by  surprise  or  a  fraud  practiced  upon  her, 
or  If  the  court  Inadvisedly  and  without  due 
consideration  accepted  the  agreement  of  the 
parties  as  to  the  division  of  the  property, 
then  such  Judgment  might  possibly  be  sub- 
ject to  revision  In  the  divorce  action. 

But  conceding  that  the  validity  of-  the 
Judgment  was  a  proper  subject  of  review  In 
tills  an  independent  collateral  proceeding  In 
partition,  the  facts  as  found  constitute  an 
absolute  bar  to  respondent's  action.  The 
Judgment  with  respect  to  the  wife's  interest 
in  the  husband's  property  was  deliberately 
entered  into  by  consent  of  the  parties,  and 
upon  legal  grounds.  Is  In  Itself  a  determina- 
tion of  that  question.  Upon  equitable 
grounds,  respondent  having  deliberately  and 
advisedly  entered  into  the  agreement  leading 
up  to  the  Judgment,  and  having  accepted  the 
money  decreed  by  the  court,  she  has  no 
standing  In  this  proceeding  to  set  aside  the 
Judgment  while  she  retains  the  benefit  of  the 
division  upon  which  the  Judgment  was  based. 
Our  view  of  the  question  is  well  covered  by 
the  case  of  Tatro  v.  Tatro,  18  Neb.  395,  26 
N.  W.  671,  63  Am.  Rep.  820,  where  a  similar 
statute  was  under  consideration,  and  it  was 
there  expressly  held  that  if  upon  rendering 
a  decree  of  divorce  the  court  In  decreeing 
the  property  to  the  wife  In  the  nature  of 
permanent  alimony  awards  a  gross  sum,  it 
would  be  held  to  Include  all  the  property  of 
the  husband,  including  the  right  of  dow», 
and  that  where  all  the  parties  In  Interest  are 
before  the  court  ia  a  case  where  Its  Juris- 
diction Is  established,  it  will  determine  the 
entire  controversy  and  award  full  and  final 
relief.  The  Supreme  Court  of  Wisconsin,  in 
the  case  of  Gallager  v.  Oallager,  77  N.  W. 
146,  although  having  under  consideration  a 
difterent  statute,  expressly  approved  of  Tatro 
y.  Tatro,  and  also  approved  of  the  rule  that 
an  acceptance  of  a  gross  sum  by  the  wife 
operates  by  way  of  estoppel  to  lawfully  bar 
her  right  of  dower,  and  all  other  widow's 
righto  to  the  property.  This  court  has  re- 
peatedly applied  the  same  equitable  princi- 
ple, notably  McAUen  v.  Hodge,  102  N.  W.  707 
(Same  v.  McAllen,  106  N.  W.  100).  The  prin- 
cipal case  relied  on  by  respondent,  Seeley's 
Appeal,  66  Conn.  202,  14  Atl.  291,  has  no 
direct  bearing  upon  the  question.  That  case 
simply  holds  that  a  prior  agreement  between 
husband  and  wife  as  to  alimony  was  void  as 
against  public  policy,  and  consequently  the 
wife  was  entitled  to  statutory  Interest  In 
the  husband's  estate,  notwithstanding  the 
agreement,  the  decree  having  been  entered 
without  regard  thereto  and  the  money  paid 


thereunder  without  the  Intervention  of  the 
court 

We  bold  that  the  trial  court  had  Jurisdle- 
tlon  of  the  subject-matter  of  the  action  and 
did  not  lose  Jurisdiction  to  adjust  the  prop- 
erty interests  of  the  parties  by  the  mere  fact 
that  the  divorce  was  granted  upon  the 
ground  of  adultery.  Further,  having  ad- 
visedly consented  to  the  entry  of  the  Judg- 
ment as  a  final  determination  of  her  property 
rights,  such  Judgment  Is  a  bar  to  this  action 
In  partition,  and  having  accepted  and  retain- 
ed the  amount  paid  by  appelant  in  accord- 
ance with  the  Judgment,  respondent  Is  estop- 
ped upon  equitable  g^rounds  from  maintain- 
ing this  action. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  the  trial  court  to  amend  Its 
conclusions  of  law  directing  Judgment  for 
appellant 


STATE  ex  rel.  TOUNO,  Atty  Oen.,  ▼.  7AOK. 
(Supreme  Court  of  Minnesota.  June  8,  1906.) 
judobs— municipai,  conbt  —  accefta.nci  of 

Oftiok— Failubb   to    Filk  Oath. 

Tbe  charter  of  the  city  of  Stillwater  con- 
tains the  following  provisions.  "The  city  clerk 
shall  forthwith  give  notice  to  tbe  officers  elect- 
ed of  their  respective  eiections."  "Any  officer 
who  shall  refuse  or  neglect  for  ten  (10)  days 
after  notice  of  his  election  or  appointment,  to 
enter  upon  the  discharge  of  the  duties  of  his 
office,  shall  be  deamed  to  have  vacated  his  office." 
"Every  person,  elected  or  appointed  to  any  office 
under  this  act,  shall,  before  he  enters  upon  the 
duties  of  bis  office,  take  and  subscribe  an  oath 
of  office  and  file  the  same  with  the  clerk  of  tbe 
city." 

Held:  The  special  municipal  Judge,  elected 
at  the  general  election  November  7,  1905,  for 
the  ensuing  term,  to  coomience  tbe  second  Tues- 
day of  April  following,  duly  qualified  and  ac- 
cepted the  office,  although  his  official  oath  was 
not  executed  and  filed  with  the  dty  clerk  until 
December  7,  1906. 

(Syllabus  by  the  0>urt) 

Petition  by  the  State,  on  tbe  relation  of 
Edward  T.  Young,  Attorney  General,  for  writ 
of  quo  warranto  to  0.  B.  Jack.    Writ  granted. 

E.  T.  Young,  Atty.  Gen.,  and  R.  A.  Stone, 
Asst  Atty.  Gen.,  for  relator.  C.  B.  Jack  (H. 
H.  Olllen,  of  counsel),  for  respondent 

LEWIS,  3.  Information  Issued  upon  tbe 
relation  of  tiie  Attorn^  General,  praying  for 
a  writ  of  quo  warranto,  states  that  respond- 
ent was  duly  qualified  and  entered  upon  the 
discharge  of  his  duties  as  special*  Judge  of 
tbe  muulcipal  court  of  the  city  of  Stillwater 
on  the  second  Tuesday  in  April,  1902,  and 
that  his  ofilce  duly  expired  by  limitation  on 
the  second  Tuesday  (the  lOth)  of  April,  1906; 
that  at  the  general  election  of  the  city  of 
Stillwater  held  on  the  7th  day  of  November, 
1005,  M.  E.  Sullivan  was  elected  special  Judge 
of  such  municipal  court  for  the  term  begin- 
ning on  the  second  Tuesday  In  April,  1006; 
that  November  13, 1906,  the  city  clerk  of  such  dty 
notified  Mr.  Sullivan  of  his  election  as  such 
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special  Judge;  that  November  24,  1905,  Mr. 
Sullivan  took  and  subscribed  the  oath  re- 
<Iiilred  by  law,  and  December  7,  1805,  filed  the 
same  with  the  city  clerk  of  Stillwater,  as  re- 
quired by  law;  that  April  10, 1906,  the  Jndge- 
elect,  Sullivan,  demanded  of  respondent  that 
be  vacate  the  office  of  special  judge  and  cease 
to  exercise  and  attempt  to  exercise  the  duties 
thereof,  and  that  respondent,  without  any 
Authority  of  law,  refuses  to  vacate  the  office 
and  seeks  to  prevent  the  Judge-elect  from 
-exercising  the  duties  thereof.  The  answer  ad- 
mits all  the  essential  facts  set  out  in  the  in- 
formation, but  alleges  that  the  oath  of  office 
-taken  and  filed  was  not  in  accordance  with 
the  charter  of  the  city  of  Stillwater,  and 
denies  that  the  term  of  office  of  respondent  «z- 
plred  by  limitation  April  10,  1806,  upon  the 
ground  that  his  snccessor  had  not  been  duly 
«lected  and  qualified  as  prescribed  by  law. 
Demurrer  was  entered  to  the  answer,  and 
there  Is  presented  upon  the  pleadings  the 
-single  question,  whether  M.  E.  Sullivan  duly 
-qualified  as  required  by  the  Stillwater  char- 
ts. 

Section  9,  c.  2,  of  the  original  Charter 
(Sp.  Laws  1881,  p.  533,  c.  92),  reads  In  part: 
'"Any  officer  who  shall  refuse  or  neglect  for 
ten  (10)  days  after  notice  of  his  election  or 
appointment,  to  enter  upon  the  discharge 
-of  the  duties  of  his  office,  shall  be  deemed 
to  have  vacated  his  office."  Section  10,  in 
part,  reads:  "Every  person  elected  or  ap- 
pointed to  any  office  under  this  act,  shall, 
liefore  he  enters  upon  the  duties  of  his  office, 
take  and  subscribe  an  oath  of  office  and  file 
the  same  with  the  clerk  of  the  city."  By 
chapter  50,  p.  631,  Sp.  Laws  1891,  the  time 
-of  the  city  election  in  Stillwater  was  changed 
from  the  first  Tuesday  In  April  to  the  first 
Tuesday  after  the  first  Monday  In  November ; 
t>ut  the  term  of  the  various  offices  remained 
the  same  as  before,  and  began  on  the  second 
Tuesday  in  April  following,  with  the  usual 
provision  that  such  officers  should  remain  in 
-office  until  their  successors  were  elected  and 
-qualified.  The  charter  also  provides  (section 
8)  that  the  city  clerk  shall  forthwith,  after 
canvass  of  the  returns  and  declaration  of  the 
Tesult,  give  notice  to  the  officers  elected  of 
their  respective  elections.  At  the  time  Mr. 
Sullivan  was  elected,  therefore,  November 
7,  1905,  the  express  provisions  of  the  charter 
-were  that  the  clerk  should  give  him  the 
requisite  notice  within  the  time  prescribed, 
-and  that  if  he  should  fail  to  enter  upon  the 
-dfsChait^  of  the  duties  of  his  office  within 
10  days  after  such  notice  he  should  be 
deemed  to  have  vacated  the  office.  So  the 
question  arises:  What  Is  meant  by  entering 
upon  the  discharge  of  the  duties  of  the  office? 

In  the  absence  of  an  express  provision  that 
the  officer  elected  should  take  and  file  the 
-oath  of  office  within  10  days,  is  there  any 
warrant  for  holding  that  the  language  of 
this  provision  was  Intended  to  apply  to  the 
-oatb?  The  term  of  office  did  not  begin  until 
the  second  Tuesday  of  the  following  April, 


and  It  Is  argued  that,  if  this  provision  does 
not  refer  to  qualification  by  filing  the  oath, 
then  there  is  no  provision  on  the  subject,  and 
the  officer  has  until  the  commencement  of 
his  term  to  determine  whether  or  not  be  will 
accept  the  office.  Whatever  may  have  been 
the  original  intMition  of  the  framers  of  the 
charter  when  the  election  was  held  on  the 
first  Tuesday  and  the  term  of  office  com- 
menced on  the  second  Tuesday,  it  is  quite  evi- 
dent that  under  the  law  as  It  then  stood  there 
was  no  particular  necessity  for  requiring  the 
officer  to  qualify  In  advance  of  the  com- 
mencement of  his  term,  and  hence  It  Is  rea- 
sonable to  assume  that  the  limitation  to  enter 
upon  the  duties  of  the  office  within  10  days 
from  the  notice,  bad  reference  to  the  begin- 
ning of  the  term  rather  than  to  the  comple- 
tion of  his  qualification  by  taking  and  filing 
the  oath.  If  this  was  the  proper  construc- 
tion of  the  charter  as  it  then  stood,  no 
other  inference  can  very  well  be  drawn  from 
the  fact  that  the  date  of  the  election  was 
changed.  Our  view  of  the  matter  is  that 
the  charter  does  not  require  a  special  munic- 
ipal Judge,  elected  at  the  November  election 
for  the  term  commencing  the  second  Tues- 
day of  the  fbllowing  April,  to  take  and  file 
his  oath  of  office  until  he  Is  required  by  the 
charter  to  enter  upon  the  performance  of 
his  duties.  In  other  words,  be  has  until 
the  commencement  of  his  term  to  qualify  as 
such  officer,  no  other  qualification  bieing  re- 
quired. 

It  follows,  then,  that  the  facts  set  out  In 
the  answer  do  not  constitute  a  defense,  and 
the  writ  should  Issue  as  prayed  for.  So 
ordered. 


SCHLAG  ▼.  G00DINCK30XE  CO. 
(Supreme  Court  of  Minnesota.    Jane  8,  1906.) 

1.  Waters  and  Wateb  Cotmsxs  —  Dakaoks 
TBOU  OvEBrLOW— Maintsmance  of  Dau. 

In  an  action  for  damages  for  the  overflow 
of  plaintiff's  land  by  a  milldam  maintained  by 
defendant,  it  is  held  that  the  findings  of  the  trial 
court,  to  the  effect  that  plaintiff  granted  the 
right  to  overflow  the  land  by  a  properly  exe- 
cuted deed  of  conveyance  to  the  predecessors  of 
defendant,  and  that  defendant  lias  succeeded  to 
the  title  and  rights  thus  granted,  are  sustained 
by  the  evidence. 

2.  Depositions— OBjxcrnoNS—TniB  of  Mak- 
ing. 

Objection  to  a  deposition,  upon  the  ground 
that  the  necessity  for  taking  the  same  is  not 
sho-nrn  to  exist  at  the  time  it  is  offered  on  the 
trial,  should  be  made  before  the  same  is  read 
in  evidence ;  if  not  then  made,  it  is  waived. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Depositions,  g  338.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Morrison 
County;  D.  B.  Searle,  Judge. 

Action  by  Gottleb  Scblag  against  the  Good- 
Ing-Coxe  (Company.  Judgment  for  defendant, 
and  plaintiff   appeals.    Affirmed. 

George  H.  Nlles,  for  appellant  Savage 
&  Purdy,  for  respondent. 
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BEOWN,  J.  Action  to  recover  damages 
for  tbe  overflow  of  plaintiff's  land  caused  by 
a  mllldam  maintained  by  defendant  across 
tlie  Platte  river,  a  stream  of  water  flowing 
tbrongh  or  adjacent  thereto.  Defendant  bad 
Judgment  In  tbe  court  below,  and  plaintiff 
appealed.  Tbe  trial  court  found  tliat  plain- 
tiff granted  to  tbe  copartnership  of  Hill, 
Putney  ft  Nobles,  by  a  properly  executed 
deed  of  conveyance,  tbe  right  to  overflow 
the  land;  that  defendant  bas  succeeded  to 
the  rights  of  that  flrm;  and,  as  conclusions 
of  law,  that  plaintiff  cannot  recover.  Wheth- 
er tbe  findings  of  tbe  trial  court  in  this  re- 
spect are  sustained  by  tbe  evidence  is  tbe 
substantial  question  involved  on  this  appeal. 

It  appears  from  tbe  record  that  plaintiff 
has  been  tbe  owner  of  the  land  alleged  to 
have  been  damaged  by  tbe  overflow  com- 
plained of  from  a  period  prior  to  August  1, 
1886.  Some  time  prior  to  that  date  a  co- 
partnership, doing  business  under  the  flrm 
name  of  Hill,  Putney  ft  Nobles,  erected  a 
mill  at  Boyalton  upon  the  banks  of  the  river 
reforred  to,  and  in  connection  therewith  con- 
structed B  dam  across  the  river  for  tbe  pur- 
pose of  supplying  power  to  operate  the  same. 
The  dam  caused  tbe  waters  of  tbe  rlv»  to 
overflow  plaintiff's  land  up  tbe  stream,  and 
in  settlement  of  all  damages  therefor,  and,  to 
confer  upon  tbe  copartnership  the  right  forever 
fo  maintain  the  dam,  plaintiff  executed  and 
delivered  to  the  copartnership  a  deed  by 
whicb  be,  in  consideration  of  tbe  sum  of  $50, 
granted,  bargained,  sold,  released,  and  quit- 
claimed to  them,  "their  heirs  and  assigns 
forever,  all  the  rights  of  flowage  caused  by 
tbe  milldam  over  tbe  following  piece  or  par- 
cel of  land."  Then  follows  a  description  of 
the  land  in  controversy  In  tbe  action.  Tbe 
grantees  thereafter  continued  to  maintain 
and  operate  tbe  mill  and  dam  until  succeed- 
ed by  defendant  and  its  immediate  predeces- 
sors in  title.  Tbe  original  dam  was  de- 
stroyed, but  was  reconstructed  by  defendant, 
after  it  bad  acquired  title  to  tbe  property, 
at  the  place,  and,  as  found  by  the  trial  court, 
at  substantially  the  same  height  as  formerly 
maintained. 

1.  Tbe  contention  of  appellant  that  tbe  deed 
granting  tbe  right  of  flowage  was  void  is 
not  well  taken.  It  is  true  that  tbe  individual 
members  of  tbe  copartnership  were  not 
named  therein,  and  the  precise  location  of 
tbe  dam  was  not  given,  but  tbe  deed  was  not 
void  for  either  reason.  It  conveyed  tbe  legal 
title  to  the  persons  comprising  the  partner- 
ship (Menage  v.  Burke,  43  Minn.  211,  46 
N.  W.  166,  19  Am.  St  Rep.  235),  deflnltely 
described  tbe  overflowed  tract  of  land,  and 
vested  in  the  grantees  the  right  to  overflow 
the  same  to  tbe  extent  resulting  from  tbe  dam 
In  its  then  condition.  It  was  not  essential 
to  the  validity  of  such  a  deed  that  the  precise 
quantity  of  land  overflowed  should  be  stated. 
The  deed  in  this  case  granted  "all  right  of 
flowage  caused  by  milldam"  to  80  acres 
of  land  which  was  properly  described.    Tbe 


deed  contained  no  restrictions  or  limitations 
upon  the  height  to  which  the  dam  might  be 
maintained,  and  tbe  grantees  were  entitled 
to  ovwflow  so  much  of  the  land  aa  was  reason.- 
ably  necessary  for  Its  maintoiance.  Smith  v. 
Furbish,  68  N.  H.  123,  44  Att.  388,  47  L.  R. 
A.  226.  It  had  been  erected  prior  to  tbe 
time  tbe  deed  was  executed,  and  the  condi- 
tions then  existing  must  be  taken  as  tbe 
basis  of  the  grantees'  rights,  and  the  rights 
of  defendant,  their  successor  in  interest 

2.  Tbe  evidence  was  sufficient  to  Justify 
the  court  in  finding  that  defendant  succeeded 
to  tbe  titie  and  rights  of  Hill,  Putney  & 
Nobles,  at  least  to  five-ninths  thereof.  It 
Is  not  Important  that  the  entire  Interest  has 
not  been  acquired  by  it  Its  title  is  traced 
through  two  sources:  First  by  deeds  froia 
the  heirs  of  Hill,  a  member  of  tbe  copartner^ 
ship,  and  from  Putney,  another  member;  and, 
second  through  the  foreclosure  of  a  mortgage 
executed  by  tbe  cojuirtnersblp  upon  tbe  mill 
property,  which,  so  far  as  tbe  record  dis- 
closes, was  In  all  respects  regular  and  in  ac- 
cordance with  the  statutes  on  the  subject 
of  mortgage  foreclosures.  Tbe  easement, 
or  right  of  flowage,  passed  to  defendant  as 
an  appurtenance  by  the  transfer  or  convey- 
ance of  tbe  dom^iant  estate.  10  Am.  St 
Bng.  Bncy.  Law,  418;  Hall  v.  Sterling  Co., 
148  N.  Y.  432,  42  N.  E.  1056;  St  Anthony 
Water-Power  Oo.  v.  Minneapolis,  41  Minn. 
270,  43  N.  W.  66;  Peaslee  v.  Tower,  62  N.  H. 
434.  The  title  thus  acquired,  whether  a  part 
or  the  whole  of  the  Interest  held  by  tbe  co- 
partnership, Is  sufficient  protection  against 
plaintiff's  clairi  of  damages.  Its  possession 
and  occupancy  of  the  property  was  the  pos- 
session and  occupancy  of  all  the  copartners. 
17  Am.  &  E^ng.  Ency.  Law,  669.  The  gran- 
tees in  the  deed  conveying  the  right  of  flow- 
age  were  Joint  tenants,  and  the  successor 
of  either  would  be  protected  in  exercising  a 
right  thereby  expressly  granted,  at  least, 
as  against  the  grantor  of  the  easemait  It 
is  well  settled  that  one  Joint  tenant  may  sell 
and  convey  his  individual  interest  in  the 
common  property.  17  Am.  ft  Bng.  Ency. 
Law,  681. 

8.  We  find  no  error  in  the  admission  or 
exclusion  of  evidence.  Tbe  sberifTs  certif- 
icate of  foreclosure  was  prima  facie  evidence 
of  title  under  tbe  mortgage  (Gen.  St  1894, 
{  6064),  and  of  the  validity  of  the  fore- 
closure. Mosness  v.  Lacy,  73  Minn.  283, 
76  N.  W.  34.  Part  of  the  evidence  relied 
on  by  defendant  was  in  the  form  of  a  dep- 
osition, and  appellant  contends  that  this  was 
improperly  received  in  evidence  for  the  rea- 
son that  tbe  necessity  of  taking  the  same 
was  not  made  to  appear  when  it  was  offered. 
Atkinson  v.  Nasb,  56  Minn.  476,  58  N.  W.  39. 
In  view  of  the  fact  that  the  objection  to  tbe 
deposition  was  not  made  until  after  it  had 
been  read  in  evidence,  and  no  suggestion  was 
then  made  that  the  party  was  in  court  pre- 
pared to  be  sworn  as  a  witness,  we  are  of 
opinion  that  It  came  too  late.    It  should  bava 
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b«en  made  at  the  time  the  depoflltlon  was 
offered  and  before  It  had  been  read  In  evidence. 

The  snggeBtion  of  connael  for  appellant 
that.  If  a  new  trial  were  granted,  he  could 
show  coQClnsively  that  the  presmt  dam  is 
higher  than  the  form«r  one  and  overflows 
more  of  plalntUTs  land,  cannot  be  made  the 
basts  of  a  new  trial  by  the  order  of  this 
coort.  That  Is  a  matter  proper  for  the  con- 
rideratl<m  of  the  trial  conrt  No  motion 
for  a  new  trial  below  appears  to  have  been 
made 

Judgment  affirmed. 


MOSSTELLER  r.   HOLBORN.« 

(Supreme  Conrt  of   South   Dakota.    June   18, 
190a) 

1.  AFFSA]>-BZOKFnORS— Tdcb   tob   Takiho. 

Under  Bev.  Code  Civ.  Proc.  i  267,  pro- 
▼idlns  that  exceptions  to  the  giving  or  refus- 
taig  of  any  Instruction  may  be  taken  at  any  time 
More  the  entry  of  final  Judgment,  exceptions 
taken  after  the  final  judgment  are  too  late,  and 
»nnot  be  considered  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  U  1611,  1612.] 

2.  Save— Rbvuw— HABicueBB   BaaoB— Stbik- 
iHO  Dot  Evidbhob. 

Any  error  in  striUiw  out  the  testimony  of 
a  witness  in  an  action  for  conversion  that  he 
wss  in  possession  of  the  propertr  in  question 
at  a  certain  time  wss  harmless,  where  the  ques- 
tion of  his  iMssession  was  not  material  and 
where  the  fact  stated  was  established  by  other 
evidence. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
dent  Dig.  Appeal  and  Error,  IS  4188,  4194- 
4190.] 

8.  Savb. 

Where  It  was  not  diluted  that  defendant 
had  possession  of  the  property  involved  In  an 
action  of  conversion,  any  error  In  striking  ont 
testimony  as  to  his  possession  was  harmless. 
[Kd.  Note. — For  cases  in  point,  see  voL  8, 
Tent.  Dig.  Appeal  and  Error,  i  4197.] 

4.  TBOVBB  AMD  CONTBBSION— EVIDKNCB. 

In  an  action  for  conversion,  testimony  that 
plaintiff  said  that  she  had  got  rid  of  the  prop- 
erty in  question,  but  that  she  did  not  say  ex- 
actly what  property  she  had  disposed  of,  but 
the  witness  thought  it  was  the  property  in  ques- 
tion, was  properly  struck  out. 

5.  Sahb— SurriciKNCT  of  Evidbrob. 

Evidence  in  an  action  for  conversion  held 
sufBcient  to  support  a  verdict  in  favor  of  plain- 
tiff. 

6.  SAUX— BiTBDEN  OF  PBOOF. 

In  an  action  for  conversion,  where  the 
plaintiff's  ownership  of  the  property  at  a  time 
prior  to  the  commencement  of  the  action  was 
admitted,  the  burden  is  on  defendant  to  es- 
tablish his  daim  that  he  had  acquired  title  to 
it. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  47, 
Cent  Dig.  Trover  and  Conversion,  |  216.] 

7.  Nbw   Tbiax/— Excbssite  YBBDior— Reihs- 
Sioif  OF  Excess. 

In  an  action  for  conversion,  where  the 
In^  gave  a  verdict  in  excess  of  the  amount 
claimed  in  the  complaint,  the  court  properly 
reduced  the  amount  of  the  Judi^ent  instead 
•(  granting  a  new  trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  New  Trial,  H  824-829.] 


'Rebearlng  denied  August  16,  1906. 


Appeal  from  Clrcolt  Court,  Hughes  Coiml7. 

Action  by  Olive  Mossteller  against  Jamet 
Holbom.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

John  A.  Holmes  and  Ij.  L.  Stephens,  for 
appellant   Albert  Oonderson,  for  respondent. 

CORSON,  J.  This  Is  an  appeal  by  the  de- 
fendant from  a  Judgment  rendered  In  favor 
of  the  plaintiff  and  order  denying  a  new 
trial  The  action  was  instituted  by  the  plain- 
tiff to  recover  of  the  defendant  the  earn  of 
81,600  damages,  being  the  value  of  personal 
property  conBistlng  of  live  stock  alleged  to 
have  been  converted  by  the  defendant.  The 
Jury  having  found  a  verdict  In  favor  of  the 
plaintiff  for  the  sum  of  81358.75,  Judgm^it 
was  rendered  for  that  amount  Upon  motion 
for  a  new  trial,  one  of  the  grounds  of  which 
was  the  alleged  error  that  the  Judgment  en- 
tered by  the  court  was  for  the  sum  of  $258.76 
In  excess  of  the  amount  demanded  In  the  com- 
plaint, the  court  the  plaintiff  consenting 
thereto,  ordered  that  the  excess  be  deducted 
from  the  Judgment  and  denied  the  motion  for 
a  new  trial. 

The  respondent  has  filed  an  additional 
abstract  In  which  he  has  sought  to  raise  the 
questions  Involving  the  regularity  of  the  ap- 
peal and  the  bill  of  exceptions;  but  in  the 
view  we  take  of  the  case  we  do  not  deem  It 
necessary  to  consider  or  discuss  these  ques- 
tions, and  shall  assume  for  the  purpose  of 
this  discussion  that  the  appeal  was  regularly 
taken  and  a  bill  of  exceptions  properly  filed 
and  settled.  There  Is  one  question,  however, 
raised  by  the  additional  abstract  necessary 
to  be  noticed,  and  that  is  that  the  exception 
to  certain  parts  of  the  charge  of  the  court 
relied  upon  as  constituting  error  by  the  appel- 
lant were  not  taken  until  after  the  Judgment 
had  been  entered  In  the  action,  and  therefore 
cannot  be  considered  on  this  appeal.  An  ex- 
amination of  the  bill  of  exceptions  discloses 
the  fact  that  the  claim  made  In  the  additional 
abstract  by  the  respondent  is  correct,  and  that 
It  affirmatively  appears  therefrom  that  no  ex- 
ception was  taken  to  any  part  of  the  charge 
or  Instructions  of  the  court  until  after  the 
entry  of  Judgment.  The  trial  court  certifies 
on  the  order  made  by  him  In  denying  a  new 
trial  that  no  exceptions  to  the  charge  of  the 
court  had  theretofore  been  taken  and  that 
he  allowed  said  exceptions  to  be  taken  at 
that  time.  The  order  of  the  court  denying 
the  motion  for  a  new  trial  was  made  several 
months  after  the  entry  of  the  Judgment.  Sec- 
tion 267,  Rev.  Code  Civ.  Proc.,  provides: 
"  •  ♦  •  Exceptions  to  the  giving  or  refus- 
ing any  Instruction,  or  to  Its  modification  or 
change,  may  be  taken  at  any  time  before  the 
entry  of  final  Judgment  In  the  case."  Prior 
to  the  adoption  of  this  section  of  the  Code  It 
seems  to  have  hem  the  general  rule  that  ex- 
ceptions to  Instructions  of  the  court  were 
required  to  be  taken  before  the  Jury  retired 
to  consider  their  verdict    The  rule  is  thus 
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Btated  In  8  Ency.  of  Plead.  &  Prac.  p.  246: 
"Exceptions  to  Instructions  given  should  be 
taken  at  the  close  of  tbe  charge  and  before  the 
Jury  retire,  otherwise  they  will  be  too  late." 
The  permission  given  by  the  Code  to  take  the 
exception  at  any  time  before  Judgment  is  en- 
tared  was  Intended  to  modify  the  former  prac- 
tice adopted  by  the  courts,  and  a  party  to 
avail  himself  of  such  exception  must  bring 
himself  within  the  time  limited  by  tbe  Code, 
namely,  his  exception  must  be  taken  before 
Judgment  is  entered.  The  exceptions  to  tbe 
charge  of  the  court  therefore  came  too  late 
and  cannot  be  considered  on  this  appeal. 
Uhe  y.  Chicago,  M.  &  St.  P.  Ry.  Co.,  3  S.  D. 
563,  54  N.  W.  601 ;  Id.,  4  S.  D.  505,  67  N.  W. 
4S4. 

It  is  contended  by  the  appellant  that  tbe 
trial  court  erred  In  striking  out  certain  evi- 
dence of  tbe  witness  Zimmerman.  The  wit- 
ness was  asked  the  following  question :  "Q. 
Was  yon  In  x>ossession  of  this  property  from 
the  6th  day  of  January,  1904,  till  you  sold 
and  disposed  of  the  same  as  evidenced  by 
this  bill  of  sale?"  To  which  be  answered, 
"Tes,  sir."  Subsequently  to  the  answer,  coun- 
sel for  respondent  objected  to  the  same  as  a 
conclusion  of  the  witness,  and  moved  that 
the  answer  be  stricken  out,  which  motion 
was  granted  by  the  court  and  exception  taken. 
It  would  seem  from  the  record  that  the  ob- 
jection was  not  made  to  the  question  until 
after  It  was  answered,  and  that  thereupon 
a  motion  was  made  to  strike  out  tbe  answer, 
which  was  granted  by  the  court.  Ordinarily 
this  practice  Is  not  allowed  where  the  answer 
is  responsive  to  the  question.  Wendt  v.  Rail- 
road Co.,  4  S.  D.  476,  67  N.  W.  226.  Assum- 
ing, however,  that  the  question  was  a  proper 
one,  as  under  the  decision  of  the  court  in 
Hawley  v.  Bond  (S.  D.)  106  N.  W.  464,  and 
tliat  the  court  erred  in  striking  out  the  an- 
swer thereto,  still  we  are  of  the  opinion  that 
the  error  did  not  constitute  reversible  error 
as  the  question  of  possession  was  not  a  mate- 
rial question  in  the  case;  and,  if  it  had  been, 
other  evidence  was  admitted  establishing  the 
fact  that  the  witness  was  in  the  possession 
of  the  property  during  the  time  mentioned, 
and  the.  plaintiflC  herself  admitted  that  she 
had  placed  the  property,  on  or  about  the  6th 
of  January,  in  charge  of  the  witness  to  care 
for  the  same  during  the  winter  months,  but 
denied  that  she  had  sold  blm  tbe  proper- 
ty or  given  him  any  authority  to  sell  the  same 
to  the  defendant  or  any  other  person.  The 
material  issue  in  the  case  was  as  to  whether 
or  not  the  plaintiff  had  sold  the  property  in 
controversy  to  the  witness,  who  had  trans- 
ferred the  same  by  a  bill  of  sale  to  the  defend- 
ant It  will  thus  be  seen  that  the  ruling  of 
the  court  in  striking  out  the  answer,  assum- 
ing it  to  be  error,  did  not  prejudice  the 
defendant 

It  is  further  contended  that  the  ruling  of 
the  court  in  striking  out  the  answer  to  the 
following  question  was  error:  "Q.  Did  you 
tliereafter  deliver  the  possession  of  the  same 


to  Mr.  Holbom?  A.  Yes,  sir."  The  objec- 
tion to  this  question,  like  that  to  the  former 
one,  was  not  made  imtii  after  it  had  been 
answered  by  the  witness;  but  the  answ^er 
was  stricken  out  by  the  court  on  the  motion, 
of  respondent's  counsel.  Assuming  that  tbe- 
court  committed  error  in  striking  out  this 
answer,  the  court's  ruling  did  not  constitute- 
prejudiclal  error  for  tbe  reason,  heretofore 
stated,  the  question  of  possession  was  not  a 
material  issue  in  the  case,  as  the  issue,  as 
we  have  seen,  was  one  of  ownership,  and. 
the  possession  of  tbe  defendant  at  the  time' 
of  the  commencement  of  the  action  was  not 
disputed  by  the  plaintilT;  in  fact,  that  was 
the  main  ground  of  her  action  tbat  the  de- 
fendant had  taken  possession  of  this  property 
and  converted  the  same  to  his  own  use. 
Hence,  as  before  stated,  the  only  issue  in  tbe 
case  was  one  of  ownership. 

It  is  further  contended  tbat  the  court 
erred  in  striking  out  certain  evidence  of  tbe 
witness  Helickson,  a  witness  on  the  part  of 
the  defendant.  The  testimony  stricken  out 
is  as  follows:  "My  name  is  0.  Helickson. 
I  reside  at  Pierre.  Have  resided  there  for 
five  or  six  years.  Am  acquainted  with  tbe 
plaintiff,  Mrs.  Mossteller.  I  don't  know  tbat 
I  had  any  conversation  with  her  in  regard  to 
the  property  Involved  in  this  lawsuit,  except 
she  came  in  the  store  and  said  she  had  got 
rid  of  It  I  couldn't  tdl  you  when;  last 
winter  some  time.  She  didn't  say  exactly 
what  property  she  had  disposed  of,  but  I 
thought  It  was  this  property."  It  will  be 
observed  that  the  witness  was  unable  to  say 
whether  or  not  tbe  pialntUf  was  referring  to- 
the  property  in  controversy,  and  It  Is  quite 
apparent,  therefore,  tbat  the  court  very  prop- 
erly struck  out  this  evidence  as  not  being 
sufficiently  definite  and  certain  to  constitute 
material  evidence  In  the  case,  and  the  court 
in  striking  out  tbe  evidence  committed  no 
error. 

It  Is  further  contended  that  the 'evidence 
Is  Insnfficloit  to  support  the  verdict  of  tbe 
Jury.  Under  tbe  rule  adopted  by  this  court, 
it  will  not  weigh  tbe  evidence  or  review  tbe 
same  in  cases  tried  by  Jury  further  than  to 
determine  therefrom  whether  or  not  there 
was  sufficient  evidence  on  the  part  of  the 
plalntlflT  to  support  tbe  verdict  of  tbe  Jury 
without  regard  to  the  evidence  given  on  the 
part  of  the  defendant  Jeansch  v.  Lewis,  1 
S.  D.  609,  48  N.  W.  128;  Finch  et  al.  v.  Mar- 
tin et  al.,  13  S.  D.  274,  83  N.  W.  263;  Davis 
V.  Novoteny,  16  S.  D.  118,  87  N.  W.  682.  In 
the  case  at  bar  the  plaintifF  testified  posi- 
tively that  she  bad  never  sold  or  authorized' 
the  sale  of  the  property  to  tbe  defendant. 
Tbat  she  was  tbe  owner  of  tbe  property 
prior  to  the  1st  of  January,  having  pturchased 
the  same  of  the  defendant,  was  not  disputed; 
consequently,  if  the  Jury  believed  her  evi- 
dence, she  was  the  owner  of  the  property  at 
the  time  she  instituted  tbe  action,  and  wa« 
entitled  to  a  verdict  As  before  stated,  the- 
purchase  of  tbe  property  from  the  def end- 
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ant  and  ber  ownership  of  tiie  same  prior  to 
tbe  6tb  of  January,  1904,  seems  to  have  been 
conceded;  and  If  she  bad  not  sold  tbe  same 
to  Zimmerman,  as  claimed  bj  the  defendant, 
or  antborized  Zimmerman  to  transfer  the 
pn>i>ert7  to  him,  she  clearly  liad  a  right  to 
recover  the  value  of  tbe  property  from  tbe 
defendant,  who  had  taicen  possession  of  tbe 
same  and  denied  the  plaintUTs  ownership 
tbereot.  The  burden,  therefore,  was  upon 
the  defendant  to  show  tliat  tbe  plaintiff  did 
sell  and  transfer  the  property  to  Zimmerman 
vn&er  whom  he  claimed  title  to  the  same. 
It  is  quite  clear  from  the  verdict  of  tbe  Jury 
that  they  l>elteved  the  evidence  of  the  plain- 
tiff and  disbelieved  the  evidence  of  Zimmer- 
man and  the  witnesses  on  the  part  of  the  de- 
fendant, and  the  evidence  thus  accepted  as 
true  by  the  Jury  was  amply  sufficient  to  sup- 
port their  verdict. 

It  Is  further  contended  on  the  part  of  ap- 
pellant that  tbe  court  erred  in  striking  out 
from  the  judgment  the  sum  of  $258.75  found 
by  tbe  verdict  of  the  Jury  In  excess  of  tbe 
amount  claimed  by  the  plaintiff,  as  the  court 
should  have  granted  a  new  trial  upon  the 
ground  of  this  excess  in  tbe  verdict  of  the 
Jury.  Bat  we  are  of  the  opinion  that  there 
is  no  merit  In  this  contention.  The  verdict 
of  the  Jury  Is  necessarily  limited  to  the 
amount  claimed  in  the  complaint;  and  when 
tbe  court's  attention  was  called  to  the  fact 
tliat  the  verdict  and  the  Judgment  entered 
thereon  were  in  excess  of  the  amount  claim- 
ed. It  was  within  the  power  of  the  court, 
with  tbe  consent  of  tbe  plaintiff,  to  reduce 
the  Judgment  so  that  It  be  within  the  amount 
claimed  in  tbe  complaint  This  court  In  tbe 
recent  case  of  Bank  v.  Calkins,  16  S.  D.  445, 
S3  N.  W.  646,  a  case  in  which  tbe  verdict 
was  largely  in  excess  of  tbe  amount  claimed 
by  defendant  in  bis  answer,  directed  the 
trial  court,  unless  tbe  defendant  would  re- 
mit tbe  amount  of  the  Judgment  in  excess  of 
tlie  amount  claimed  in  the  answer  In  the 
action,  to  grant  a  new  trial;  but,  if  the  de- 
fendant consented  to  remit  the  amount  so  in 
excess,  the  new  trial  should  be  denied.  And 
this  seems  to  have  been  tbe  view  of  the  Su- 
preme Court  of  Illinois  in  the  analogous  case 
of  Prairie  State  Loan  &  BIdg.  Ass'n  r.  Henry 
Oorrie,  167  UL  414.  47  N.  B.  7S9,  tai  which 
that  court,  In  speaking  upon  this  subject, 
says:  "It  iB  said  that  error  was  committed 
by  tbe  trial  court  in  rendering  Judgment  on 
tbe  verdict,  because  it  awarded  a  sum  in  ex- 
cess of  tbe  ad  damnum  laid  in  the  declaration. 
•  *  *  If  the  verdict  exceeded  the  ad 
damnum,  there  is  no  doubt,  had  that  fact 
been  clearly  pointed  out,  tbe  court  would 
have  unhesitatingly  corrected  it"  We  are 
of  the  opinion  that  tbe  trial  court  very  prop- 
erly made  the  order  that  the  excess  be  strick- 
en from  tbe  Judgment  and  a  new  trial  de- 
nied. The  court  by  making  an  order  remit- 
ting such  excess  did  not,  in  effect,  hold  that 
the  verdict  was  the  result  of  passion  or  prej- 


udice, but  simply  held  that  an  error  had 
been  committed  in  the  verdict  of  the  jury 
as  In  effect  stated  by  it  in  its  order  denying 
new  trial.  Such  a  case  Is  clearly  distin- 
guishable from  a  case  where  a  Jury  has  found ' 
a  verdict  within  tbe  amount  claimed  by  the 
plaintiff,  but  which  the  court  deems  exces- 
sive, and  Is  found  by  the  Jury  as  tbe  result 
of  passion  and  prejudice.  Murray  v.  Leon- 
ard, 11  S.  D.  22,  76  N.  W.  272. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  court  below  and  order  denying 
a  new  trial  are  affirmed. 

FULLEUl,  P.  J.,  took  no  part  in  tbe  de- 
cision. 


MUBPHT  ▼.  RBLIANOB  GOLD  MIN. 
CO.  et  al. 

(Supreme  Court  of  South  Dakota.    June   18, 
1906.) 

APPBAIr-PBXSTTKFTIOTIS. 

Where  appellant  files  no  abstract  or  brief, 
it  is  presumed  ttiat  no  errors  of  law  occurred 
at  the  trial. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  S  3104.] 

Appeal  from  Circuit  Court,  Lawrence 
County. 

Action  by  Patrick  Murphy  against  the 
Reliance  Gold  Mining  Company  and  others. 
From  an  order  overruling  a  demurrer  to  the 
complaint,  the  defendant  named  appeals. 
Affirmed. 

PoUey  &  Stewart,  for  appellant  Henry 
Frawley,  for  respondents 

FCLLBR,  P.  J.  On  the  14th  day  of  March, 
1006,  this  appeal  was  taken  from  an  order 
overruling  a  demurrer  to  the  complaint  in 
an  action  Instituted  on  the  20th  day  ot 
I>ecemt>er,  1904,  and  the  case  was  placed  up- 
on the  printed  calendar  for  our  Octobw, 
1906,  term. 

As  appellant  has  neither  filed  an  abstract 
nor  brief  in  this  court  It  Is  presumed  that 
no  errors  at  law  occurred  at  tbe  trial;  and 
tbe  order  appealed  from  Is  affirmed. 


AMERICAN  COPYING  CO.  v.  EUREKA 
BAZAAR. 

(Supreme   Court  of   South   Dakota.    Jane   13, 
1906.) 

COBPOBATIONS    —    FOBXIOn      COBFOBATION — 

RiOBT  TO  SVX. 

Under  Rev.  Civ.  Code,  {(  883,  885,  as 
amended  in  1S95  (Laws  1895,  p.  52,  c.  47;,  pro- 
viding that  no  foreign  corporation  shall  main- 
tain any  action  in  a  court  of  the  state  on  any 
contract  made  in  tbe  state,  unless  such  cori>ora- 
tion  "shall  have  fully  complied"  with  the  stat- 
ute, the  right  of  action  on  a  contract  is  lost, 
unless  the  statute  was  complied  with  before 
the  contract  was  entered  into. 

[Ed.  Note. — For  cases  in  oolnt,  see  vol.  12, 
Cent  Dig.  Corporations.  U  2M2,  2544.] 

Corson,  J.,  dissenting. 
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Appeal  from  Glrcnlt  Court,  McPberson 
Ooonty. 

Action  by  the  American  Ot^ying  Oom- 
pany  against  tbe  Bnreka  Bassaar.  From  a 
Judgment  In  favor  of  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Tanbman.  WlUlamBon  ft  Herreid,  for  ap- 
pellant   James  M.  Brown,  for  respondent 

FULLER,  P.  J.  On  the  13th  day  of  Janu- 
ary, 1908,  plaintiff,  a  foreign  corporation, 
commenced  this  action  on  contract  in  the 
name  of  William  B.  Qraham  and  Alonzo  L. 
UtB,  as  copartners  doing  bnalneas  under  the 
firm  name  and  style  of  the  American  Copy- 
ing Company,  but  after  the  answer  was 
served  and  the  case  noticed  for  trial  at  the 
June,  1908,  term,  leave  was  applied  for  and 
obtained  to  amend  the  verified  complaint  by 
alleging  plaintiff's  corporate  capacity  by 
virtue  of  the  laws  of  Illinois.  By  the  terms 
of  such  contract,  which  was  executed  in 
this  state  September  8,  1802,  with  reference 
to  a  trading  stamp  scheme,  the  defendant 
a  retail  merchant  was  obligated  upon  cer- 
tain conditions  to  pay  60  cents  per  100  for 
all  stamps  required  and  $175  for  100  picture 
frames  designed  to  be  given  with  portraits 
to  customers  purchasing  $25  worth  of  goods 
at  his  store.  It  was  conclusively  shown  that 
plaintiff  had  not  at  the  time  of  making  tbe 
contract,  nor  when  tbe  action  was  commen- 
ced, complied  with  tbe  statute  prohibiting 
a  nonresident  corporation  from  transacting 
any  business,  acquiring  or  disposing  of  any 
property,  instituting  or  maintaining  any  ac- 
tion at  law,  or  otherwise  on  any  contract 
made  In  this  state,  unless  Its  articles  of  in- 
corporation shall  have  been  filed  in  the 
office  of  the  Secretary  of  State  and  a  resi- 
dent agent  appointed  upon  whom  service  of 
process  may  be  had.  Sections  883r-885,  Rev. 
Civ.  Code. 

In  the  early  case  of  Wright  ▼.  Lee,  2  S. 
D.  606,  61  N.  W.  708,  the  only  question  re- 
lating in  the  slightest  degree  to  the  point 
now  under  consideration  was  whether  a 
foreign  corporation  doing  business  in  this 
state,  without  complying  with  the  statute 
as  it  then  existed,  could  make  an  assign- 
ment for  the  benefit  of  creditors,  and,  upon 
tbe  anomalous  theory  that  the  Legislature 
did  not  Intend  to  give  our  citizens  the  right  to 
question  the  unlawful  acts  of  foreign  cor- 
porations, and  that  none  but  the  sovereign 
state  could  complain,  the  assignment  was 
held  valid.  Although  the  case  covers  34 
closely  printed  pages,  composed  principal- 
ly of  citations  and  quotations  from  nearly 
all  the  states  to  the  effect  that  foreign  cor- 
porations are  prohibited  from  transacting 
business  therein  until  they  have  complied 
with  the  terms  upon  which  permission  is 
granted,  and  that  contracts  in  violation  of 
a  statute  are  void,  the  reasoning  of  the  opin- 
ion Is  at  variance  with  all  the  authorities, 
and,  while  the  conclusion  that  a  delinquent 
foreign   corporation   may  make  an  assign- 


ment tat  tbe  benefit  of  creditors  Is  now  con^ 
sldered  to  be  well  settled,  neither  of  Judge 
Bennett's  associates  concurred  in  tbe  propo- 
sition, and  Judge  Corson  declined  to  express 
an  opinion  with  reference  thereto.  That  no 
question  as  to  the  right  of  a  foreign  cor- 
poration to  transact  business  or  maintain  an 
action  in  this  state  was  then  before  the 
court  is  clear  from  the  fact  that  the  making 
of  an  assignment  in  this  state,  by  officers 
elected  In  this  state,  for  the  benefit  of 
creditors  In  this  state,  was  not  wltbln  tbe 
statutory  prohibition,  and  in  no  sense  is  that 
case  an  antbwity  bearing,  even  remotely, 
upon  the  question  now  before  us. 

From  a  most  exhaustive  article  on  the  law 
of  corporations  written  for  19  Cyc,  at  page 
1280,  by  Judge  Seymour  D.  Thompson,  we 
quote  as  follows:     "The  doing  of  matters 
of  whldi  the  ordinary  business  of  a  foreign 
corporation  does  not  consist  but  which   It 
does  in  the  exercise  of  its  general  rights  for 
the  purposes  of  its  safety,  or  in  order  to  do 
Justice  to  its  creditors,  or  to  comply  with 
some  other  provision  of  the  local  law,  are 
not  the  'doing  of  business'  within  a  state, 
within  the  meaning  of  statutes  like  those 
under  consideration;  but  under  a  sound  in- 
terpretation of  such  statutes,  the  doing  of 
business  consists  only  of  carrying  on   the 
operations  of  its  trade  for  the  making  of 
profit    It  Is  accordingly  held  that  there  is 
no  doing  of  business  in  the  state,  within  the 
meaning   of   such   statutes,   where   foreign 
corporations  make  an  assignment  of  their 
property  for  the  benefit  of  their  creditors, 
or  confess  a  Judgment  in  favor  of  a  partic- 
ular creditor."     In  discussing  the  question 
vitally  pertinent  to  every  court  called  upon 
to  construe  a  statute  like  ours  the  same  dis- 
tinguished Jurist  and  author,  as  late  as  the 
year  1904,  says:    "If,  as  is  sometimes  the 
case,  the  statute  expressly  declares  that  all 
contracts  of  a  foreign  corporation  In  viola- 
tion thereof  shall  be  void,  or  that  no  action 
shall  be  maintained  thereon,  then  of  course 
there  Is  no  doubt  as  to  tbe  intention  of  the 
Legislature,  and  there  can  be  no  recovery 
thereon  by  the  corporation."    19  Cyc.  1292. 
Speaking   further,    and   to   the   point   that 
when  a  statute  provides  that  foreign  cor- 
porations shall  do  no  business  within  the 
state    except    upon    compliance    with    the 
statute.  Judge  Thompson  says:    "When  such 
corporation  does  business   in  the  state  In 
violation  of  the  statute,  and,  through  the 
business  so  done,  a  contract  accrues  to  It 
which  would   otherwise   be  enforceable   in 
the  courts  of  the  state,  the  corporation  can- 
not  because  of  the  statutory  prohibition, 
maintain  an  action  upon  such  contract  in 
the  courts  of  the  state."    In  support  of  the 
proposition  he  cites  numerous  cases  in  the 
notes   from   each  of  the  following  states: 
Alabama,  Colorado,  Illinois,  Indiana,  Ken- 
tucky, Massachusetts,  Michigan,  Minnesota, 
Missouri,   Nebraska,   New   Hampshire,   New 
Jersey,    Korth    Carolina,    Oregon,    Pennsyl- 
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TaoU,  Tennessee,  Texaa,  Utah,  Termont, 
Wisconsin,  United  States,  and  the  provinces 
of  Canada.    18  Cyc.  1288  to  1291,  incL 

Coostmlng  a  statute  of  Oolorado  enacted 
In  1901,  and  which  does  not  in  terms  prohibit 
the  instltntion  of  an  action  based  on  a  con- 
tract In  violation  of  such  provision,  the 
federal  court,  in  the  case  of  U.  S.  Rubber  Co. 
T.  Butler  Bboe  Oa  (O.  a)  132  Fed.  888,  say: 
"Ck>mplainant  could  sell  its  goods  to  respond- 
ent or  to  any  other  purchaser  without  paying 
tribute  to  the  state.  Bat,  when  they  brought 
goods  Into  tlie  state  to  be  sold  in  the  general 
market,  they  became  subject  to  the  general 
law  of  the  state  in  respect  to  foreign  corpora- 
tl<»8.  Mot  having  complied  with  the  act  of 
assembly  of  1901,  it  must  be  said  that  they 
have  no  right  of  action  upon  the  contracts 
moitioned  in  the  bill  of  complaint  It  mat- 
ters not  that  the  act  of  assembly  does  not 
declare  the  contracts  to  be  void,  and  when  the 
plaintiff  cannot  establish  a  cause  of  action 
without  relying  upon  an  illegal  contract  he 
cannot  recover.  Miller  v.  Ammon,  145  V.  8. 
421,  12  Sup.  Ct.  884,  36  L.  Ed.  759."  From 
the  headnote,  fully  sustained  by  the  opinion. 
In  New  Hope  Delaware  Bridge  Co.  v.  Fough- 
fceepsle  Silk  Co.,  14  N.  Y.  Common  Law  Rep. 
648,  we  quote  as  follows:  "A  foreign  corpo- 
ration, keeping  an  office  in  this  state  for 
receiving  deposits,  and  discounting  notes 
without  being  expressly  authorized  by  the 
laws  of  this  state  to  do  so,  cannot  maintain 
an  actlcm  for  the  money  loaned  either  on  a 
note  or  other  security  taken  on  such  loan, 
or  on  the  count  for  money  lent"  In  the 
very  recent  case  of  South  Amboy  Terra  Cotta 
Oa  V.  Poerscbke  (Sup.)  90  N.  T.  Supp.  333, 
It  Is  said:  "A  foreign  corporation  doing 
business  in  New  York,  and  having  a  regular 
Iilace  of  business  there,  at  which  Its  directors 
met,  and  its  books  and  most  of  its  money 
were  kept,  and  at  which  contracts  and  pay- 
ments were  made,  cannot  maintain  a  suit 
on  a  contract  made  in  New  York  prior  to  a 
compliance  with  the  General  Corporation 
Law,  Laws  1882,  p.  1805,  c  687,  {  15,  as 
amended  by  Laws  1901,  p.  1328,  c.  538,  de- 
claring that  no  foreign  corporation  shall 
maintain  an  action  on  any  contract  made  in 
the  state,  unless,  before  making  It  it  shall 
have  procured  a  certificate  from  the  Secre- 
tary of  State,  and  the  fact  that  It  obtained 
the  certificate  before  the  commencement  of 
the  suit  was  insufficient"  Welsbach  Co.  v. 
Xorwhlcb  Co.,  96  App.  Dlv.  52,  88  N.  Y.  Supp. 
2.S4. 

It  Is  stated  in  the  decision  of  Wright  v. 
Lee.  supra:  "That  a  contract  prohibited  by 
statute  is  void,  and  if  a  statute  provides  a 
penalty  for  doing  an  act,  any  contract  under 
such  a  statute  is  invalid,  whether  it  be  so 
declared  or  not  *  •  *  There  can  be  no 
donbt  of  the  power  of  the  Legislature  to 
prescribe  the  terms  and  conditions  upon 
wbidi  a  foreign  corporation  may  do  business 
In  this  state.  That  consent  may  be  upon 
inch  terms  and  conditions  as  the  L^slature, 
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under  Its  lawmaking  power,  may  impose,  and 
they  may  be  excluded  altogether,  if  thought 
to  be  wise.  Before  exercising  their  francbls- 
es,  such  corporations  must  comply  with  the 
conditions  Imposed."  While  it  was  incident- 
ly  said  that  a  failure  to  comply  with  sections 
3180,  3192,  Comp.  Laws  Dak.  1887,  did  not 
render  the  acts  of  foreign  corporations  void, 
the  subject  Is  reviewed  at  great  length,  and, 
as  the  opinion  Is  very  instructive  and  an 
authority  favorable  to  our  view,  we  further 
quote  as  follows:  "In  Oregon,  section  8  of 
the  act  of  October  21,  1864,  provides:  'A 
foreign  corporation  before  transacting  busi- 
ness In  this  state  must  duly  execute  and 
acknowledge  a  power  of  attorney,  and  cause 
the  same  to  be  recorded  in  the  county  clerk's 
office  of  each  county  where  it  has  a  resident 
agent'  The  purjxiBe  of  this  requirement  is 
declared,  in  the  ninth  section  of  the  act,  to 
secure  the  appointment  of  an  attorney  au- 
thorized to  receive  service  of  process  so  as  to 
enable  the  citizens  m:  Inhabitants  of  Oregon 
to  sue  in  the  courts  of  that  state,  thereby 
avoiding  delay  and  expense  In  any  litigation 
that  may  be  necessary  with  such  foreign 
corporations.  This  law  was  construed  by  the 
United  States  court  for  the  district  of  Oregon 
in  the  case  of  In  re  Comstock,  3  Sawy.  218, 
Fed.  Cas.  No.  3,07a  In  that  case  Judge 
Deady,  In  an  exhaustive  opinion,  says:  "Two 
questions  ai^ear  to  rise:  (1)  Does  the  Ore- 
gon statute  prohibit  the  transaction  of  busi- 
ness therein  by  a  foreign  corporation  tmtll 
its  requirements  are  complied  with?  (2)  Is 
the  assignee  estopped  to  show  a  want  of  com- 
pliance by  the  bank  with  the  statute  because 
the  bankrupts  were  parties  to  the  trans- 
action alleged  to  have  been  done  in  violation 
of  ItT  After  stating  the  principles  of  law 
In  relation  to  foreign  corporations  transact- 
ing business  outside  their  own  domicile,  as 
laid  down  In  Bank  v.  Earle,  and  Story  In 
his  Confilct  of  Laws,  supra,  and  those  ap- 
proved by  Mr.  Justice  Field  in  Paul  v. 
Virginia,  8  Wall.  181,  19  Ix  Ed.  357,  and  In 
tbe  case  of  Lafayette  Ins.  Co.  t.  French,  18 
How.  407,  15  L.  Ed.  451,  and  Ducat  v.  City 
of  Chicago,  10  Wall.  410,  19  U  Ed.  972,  be 
says:  'The  bank,  then,  has  no  power  to 
make  a  contract  within  this  state  without  its 
permission  or  consent  If  the  state  is  silent 
on  the  subject,  by  the  comity  of  nations  Its 
permission  is  presumed,  unless  it  would  be 
contrary  to  its  policy  or  Interest.  But  the 
state  has  spoken  on  the  subject  and  given 
Its  consent  to  the  transaction  of  business 
within  its  jurisdiction  by  the  bank,  not  abso- 
lutely, but  upon  a  condition  or  limitation. 
This  condition  or  limitation  is  found  In  tlio 
first  clause  of  section  8  of  the  act  aforesaid. 
•  •  •  The  state,  having  this  right  to  per- 
mit the  bank  to  do  business  within  Its  limits 
or  not  with  or  without  terms,  has  seen  fit, 
for  the  security  of  its  citizens,  to  require 
the  execution  and  record  of  this  power  of 
attorney  before  the  transaction  of  such  busi- 
ness.   •    •    •    It  follows,  of  course,  from 
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tbese  premises,  that  tbe  bank  bad  no  power 
to  contract  In  the  state  until  It  had  com- 
plied with  the  terms  upon  which  the  permis- 
sion to  do  bv^lness  was  granted.  It  was  r^ 
quired  to  perform  the  condition  before  It 
transacted  business.  But  It  is  said  that 
this  statute  is  directory,  and  therefore  the 
acts  of  the  foreign  corporation,  done  in  dis- 
regard of  It,  are  not  illegal  and  void.  It  is 
tbe  duty  of  a,  court  to  give  effect  to  the  in- 
tention of  the  Legislature  as  far  as  practic- 
able, and  such  Intention  should  be  ascer- 
tained from  tbe  words  used  in  the  statute 
and  the  subject-matter  to  which  It  relatea 
The  words  of  this  act  are  certainly  manda- 
tory in  form.  Before  transacting  any  busi- 
ness tbe  corporation  must  appoint  an  at- 
torney. Language  could  not  be  plainer.  Tbe 
purpose  of  the  act  Is  apparent  As  has 
been  said,  it  is  to  secure  the  people  of  tbe 
state  the  right  to  sue  tbe  foreign  corporation 
in  the  courts  of  the  state;  but,  unless  the  at- 
torney is  appointed  before  tiie  business  Is 
transacted,  it  will  not  be  attained.'  Tbe 
court  then  held  tbe  contract  under  consider- 
ation illegal  and  void.  In  the  case  of  Semple 
V.  Bank,  5  Sawy.  88,  Fed.  Cas.  No.  12,659, 
Judge  Deady,  again  construing  the  same 
statute,  reafiSrmed  his  former  decision  In 
more  emphatic  terms,  if  possible.  •  *  • 
In  Illinois  it  was  enacted  that:  'It  shall  not 
be  lawful  for  any  agent  or  agents  of  any  in- 
surance company  Incorporated  by  any  otber 
state  than  the  state  of  Illinois,  directly  or 
Indirectly,  to  take  risks  or  transact  any 
business  of  insurance  in  this  state  without 
first  producing  a  certificate  of  authority  from 
tbe  auditor  of  the  state.'  Pub.  Laws  1866^ 
p.  48.  The  statute  also  Imposed  a  penalty 
for  a  violation  of  Its  provisions.  Tbe  Su- 
preme Court  held  that  a  promissory  note, 
given  to  an  Insurance  company  which  bad  not 
complied  with  the  statute,  was  void,  and 
could  not  be  enforced.  Assurance  Company 
V.  Rosenthal,  55  111.  85,  91,  8  Am.  Rep.  626. 
Justice  Walker,  In  delivering  the  opinion, 
says:  'When  tbe  Legislature  prohibits  an 
act,  or  declares  that  It  shall  not  be  lawful 
to  perform  it,  every  rule  of  Interpretation 
must  say  that  the  Legislature  Intended  to 
interpose  Its  power  to  prevent  the  act,  and, 
as  one  of  the  means  of  Its  prevention,  that 
the  courts  shall  hold  It  void.  This  Is  as 
manifest  as  if  tbe  statute  had  declared  that 
it  should  be  void.'  See,  also.  Pierce  v.  State, 
106  111.  11,  46  Am.  Rep.  683.  The  same  rule 
was  applied  in  Wisconsin  under  a  similar 
statute.  Insurance  Co.  v.  Harvey,  11  Wis. 
394.  In  Indiana  an  act  applicable  to  foreign 
corporations  provides  that:  "Such  foreign 
corporations  shall  not  enforce  in  any  of  tbe 
courts  of  this  state  any  contract  made  by  their 
agents,  or  by  persons  presuming  to  act  as 
their  agent,  before  compliance  •  •  • 
with  tbe  provisions  of  sections  1  and  2  of 
this  act.'  It  was  decided  by  tbe  Supreme 
Court  that,  while  contracts  made  by  foreign 
corporations  which  bad  not  compiled  with 


the  statute  were  valid,  tbe  corporation  could 
not  sue  Ml  such  contracts  until  after  tbe 
statutory  requirements  bad  been  fulfilled, 
and  that  the  company's  right  to  sue  most  be 
pleaded  in  abatement  Mowing,  etc,  Co.  v. 
Caldwell,  54  Ind.  270^  23  Am.  Rep.  641; 
Smith  V.  Little,  67  Ind.  549;  Daly  v.  Insur- 
ance Co.,  64  Ind.  1;  Manufacturing  Co.  v. 
Bfflnger,  79  Ind.  264;  Elston  v.  Piggott  94 
Ind.  14.  This  act  was  superseded,  as  to 
foreign  corporations,  by  the  act  of  1865, 
which  prohibits  such  companies  and  their 
agents  from  doing  business  within  the  state 
until  certain  conditions  had  been  complied 
with,  and  a  certificate  obtained  from  the  au- 
ditor of  the  state.  It  was  decided  by  tbe 
Supreme  Court  that  this  statute  did  not  mere- 
ly affect  the  right  to  sue  in  tbe  courts  of  the 
state,  but  that  contracts  made  before  comply- 
ing with  the  prescribed  conditions  were  abso- 
lutely void  by  force  of  the  statute.  Hoffman 
V.  Banks,  41  Ind.  1;  Insurance  Co.  ▼.  Thomas, 
46  Ind.  44.  In  Massachusetts,  Pennsylvania, 
Michigan,  and  Kentucky,  a  similar  doctrine 
has  been  laid  down  in  their  courts  constru- 
ing statutes  relating  to  foreign  corporations. 
Roche  V.  Ladd,  1  Allen  (Mass.)  436;  Insur- 
ance Co.  V.  Pursell,  10  Allen  (Mass.)  231; 
Williams  v.  Cheney,  3  Gray  (Mass.)  215; 
Insurance  Co.  v.  Harvey,  11  Wis.  394;  Brack- 
ett  v.  Hoyt,  28  N.  EL  264;  Buxton  v.  Ham- 
blen, 82  Ma  448;  Bancroft  v.  Dumas,  21  Vt 
456;  Thorne  v.  Insurance  Co.,  80  Pa.  15,  21 
Am.  Rep.  89;  Scott  t.  Duffy,  14  Pa.  20;  In- 
surance Co.  v.  Stoy,  41  Mich.  385,  1  N.  W. 
877;  Pierce  v.  People,  106  111.  11,  46  Am. 
Rep.  683;  Franklin  Ins.  Co.  v.  Louisville  & 
A.  Packett  Co.,  9  Bush   (Ky.)  680." 

Thus  enlightened  by  tbe  declarations  of 
this  court  concerning  legislative  power  to  pro- 
tect our  citizens  from  gross  imposition,  by 
requiring  every  foreign  corporation  to  put 
Itself  upon  equal  footing  with  domestic  cor- 
porations, In  order  to  lawfully  transact  busi- 
ness in  this  state,  the  Legislature  of  1895,  de- 
claring an  emergency  to  exist  amended  the 
statute  by  adding  to  the  existing  restrictions 
as  to  tbe  transaction  of  business  that  "No 
corporation  created  or  organized  under  the 
laws  of  any  otber  state  or  territory  shall 
•  •  *  sue  or  maintain  any  action  at  law 
or  otherwise,  in  any  of  the  courts  of  this 
state  until  such  corporation  shall  bave  filed 
in  the  ofllce  of  the  Secretary  of  State  a  duly 
authenticated  copy  of  Its  charter  or  articles 
of  Incorporation.  •  ♦  •  Provided,  that  no 
action  shall  be  commenced  or  maintained 
in  any  of  tbe  courts  of  this  state  by  such  cor- 
poration on  any  contract  agreement  or  trans- 
action made  or  entered  Into  in  this  state,  by 
such  corporation,  unless  such  corporation 
shall  have  fully  compiled  with  the  provisions 
of  this  article.  Provided,  further,  that  It 
shall  be  unlawful  for  any  person  to  act  with- 
in this  state  as  agent  or  officer  of  any  for- 
eign corporation  unless  such  corporation 
shall  have  appointed  an  agent  as  hereinbe- 
fore provided,  and  every  person  so  actluc 
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as  such  agent  or  oflScer  of  any  such  corpora- 
tion shall  be  deemed  guilty  of  a  misdemeanor, 
and  apon  conviction  thereof  shall  be  fined  not 
less  than  ten  nor  more  than  one  hundred 
dollars  and  imprisoned  In  the  county  jail 
not  less  than  ten  nor  more  than  thirty  days, 
or  both  such  fine  and  Imprisonment  at  the 
discretion  of  the  coart.  That  Justices  of  the 
peace  shall  have  concurrent  jurisdiction  with 
the  circuit  courts  to  hear  and  determine  any 
criminal  action  arising  under  the  provisions 
of  this  act"  In  a  recent  case,  where  one 
of  our  citizens  found  a  corporation  in  another 
state  from  which  he  purchased  certain  build- 
ing material,  it  was  held  that  such  isolated 
transaction  was  not  absolutely  void,  but,  in 
the  language  of  the  statute,  the  right  to  re- 
sort to  car  courts  for  the  enforcement  of  Its 
claim  was  suspended  "nntll  such  corporation 
shall  have  filed  in  the  office  of  the  Secretary 
of  State  a  duly  authenticated  copy  of  its  char- 
ter or  articles  of  incorporation,"  and  "sball 
appoint  an  agent  who  shall  reside  at  some 
accessible  point  in  this  state  duly  authorized 
to  accept  service  ,of  process.  ♦  •  ••» 
In  discussing  the  question,  we  say:  "In  re- 
qnlrlng  the  filing  of  corporate  articlos  and 
the  appointment  of  an  agent  as  a  condition 
precedent  to  the  commencement  of  an  action 
In  any  court  of  this  state  by  a  foreign  cor- 
poration to  enforce  a  claim  arising  in  another 
state,  the  Legislature  has  used  the  plainest 
of  words  in  sentences  free  from  ambiguity, 
and  whether  an  action  is  maintainable,  on 
account  of  a  transaction  entered  into  In  this 
state  by  such  corporation  prior  to  complying 
with  the  statute,  is  a  question  not  now  pre- 
sented for  determination,  and  concerning 
which  no  opinion  is  expressed.  However, 
It  is  noticeable  that  section  883  of  the  Be- 
Tlsed  Civil  C!ode  provides  generally  that  no 
action  is  maintainable  by  a  foreign  corpora- 
tion until  its  articles  are  filed  and  an  agent 
appointed,  while  section  885  specifies  that  no 
action  Is  maintainable  'on  any  contract,  agree- 
ment or  transaction  made  or  entered  into  in 
this  state  by  such  corporation,  unless  such 
corporation  shall  have  fully  complied  with 
the  provisions  of  this  article.' "  Iowa  Falls 
Mfg.  Co.  ▼.  Parrar  (8.  D.)  104  N.  W.  449. 

Manifestly  It  was  the  Intention  of  the  Leg- 
islature to  presently  subject  every  foreign 
corporation,  upon  coming  Into  this  state,  to 
exercise  Its  franchise  to  all  the  duties  and 
liabilities  imposed  upon  similar  domestic  cor- 
porations, and  nothing  short  of  a  compliance 
with  the  statute  before  the  contract,  agree- 
ment, or  transaction  sought  to  be  enforced 
•was  made  or  entered  Into  will  entitle  a  cor- 
poration to  commence  or  maintain  an  action 
In  any  of  the  courts  of  Oils  state.  This  pur- 
pose has  heen  effectuated  by  making  such  un- 
anthorlzed  acts  criminal  and  by  the  use  of 
the  following  phrose,  flie  grammatical  tense 
of  which  always  denotes  an  act  completed 
before  the  performance  of  some  other  act: 
"Unless  such  corporation  shall  have  fully 
complied  with  the  provisions  of  this  arttcle." 


Under  statutes  providing  no  penalty  for  tiieir 
violation,  and  otherwise  much  less  favorable 
to  this  view  than  our  own,  the  courts  have 
uniformly  held  that  the  right  of  action  is 
lost,  unless  the  statute  was  complied  with  be- 
fore the  contract  sought  to  be  enforced  was 
entered  into.  Delaware  R.  Q.,  etc.,  Co.  v. 
Pass  Ry.  Co.,  204  Pa.  22,  53  Atl.  533;  Brewing 
Co.  V.  Pelmelsl,  85  Minn.  121,  88  N.  W.  441; 
Assurance  Co.  v.  Rosenthal,  5S  111.  85,  8 
Am.  Rep.  626;  Loan  Co.  T.  Byer  (Neb.)  87 
N.  W.  1058;  Seamans  v.  Temple  Co.  (Mich.) 
63  N.  W.  408,  28  L.  R.  A.  430,  66  Am.  St  Rep. 
467;  Plow  Co.  y.  Wyland  (Kan.)  76  Pac 
863;  Driller  Co.  Y.  Superior  Court  of  San 
Francisco  (Cal.)  72  Pac.  398;  liancbey  v.  Loan 
Ass'n  (Ala.)  37  South.  272;  Diamond  Glue 
Co.  Y.  U.  S.  Glue  Co.,  187  U.  8.  611,  23  Sup. 
Ct  206,  47  L.  Ed.  32&  Adhering  to  the  doc- 
trine announced  in  Uhlig  y.  Garrison,  2 
Dak.  71,  2  N.  W.  253,  to  the  effect  that  no 
action  Is  maintainable  to  enforce  a  contract 
which  Is  unlawful  or  contrary  to  public 
policy,  it  was  held  by  a  majority  of  this 
court,  in  Johnson  v.  Berry,  104  N.  W.  1114, 
that  no  recovery  could  be  had  for  threshing 
grain  pursuant  to  a  contract  made  and  per- 
formed in  violation  of  the  statute  requiring 
the  owner  of  a  threshing  machine  to  enter 
Into  a  certain  bond,  and  the  conclnston  reach- 
ed in  that  case  is  alone  suflldent  to  justify 
the  action  of  the  trial  court  now  under  con- 
sideration. In  Miller  v.  Ammon,  146  TT.  S. 
421,  12  Sup.  Ct  884.  86  L.  Ed.  759,  Mr. 
Justice  Brewer,  speaking  for  the  undivided 
court  says:  "The  general  rule  of  law  is 
that  a  contract  made  In  violation  of  a  statute 
is  void,  and  that,  when  a  plaintiff  cannot 
establish  bis  cause  of  action  without  rely- 
ing upon  an  illegal  contract  he  cannot  re- 
cover. Pol.  (3ont  pp.  253  to  260;  Penn  y. 
Bomman,  102  111.  523;  Alexander  v.  O'Don- 
nell,  12  Kan.  60S;  Gunter  v.  Leckey,  30  Ala. 
591;  Kennedy  v.  Cochrane,  65  Me.  .594; 
Bank  v.  Owens,  2  Pet  (U.  S.)  527,  539,  7 
L.  Ed.  508 ;  Pangbom  v.  Westlake,  36  Iowa, 
546,  549;  Harris  v.  Runnels,  12  How.  (U.  S.) 
79,  84,  IS  L.  Ed.  901.  In  Bank  y.  Owens, 
this  court  said:  'There  can  be  no  civil 
right  where  there  can  be  no  legal  remedy, 
and  there  can  be  no  legal  remedy  for  that 
which  is  itself  illegal.'  " 

Notwithstanding  such  legislative  Injunc- 
tion, the  violation  of  which  is  made  a  public 
offense  punishable  by  fine  or  Imprisonment, 
plaintiff  procured  this  forbidden  contract,  by 
its  terms'  performable  in  this  state,  but 
which  was  rendered  Inoperative  and  void 
both  by  express  statute  and  a  rule  of  pub- 
lic policy  prohibiting  Its  enforcement  Clear-  ^ 
ly  then,  the  filing  of  corporate  articles  and 
appointing  an  agent  after  making  such  con- 
tract and  commencing  this  action  was  in- 
effectual to  give  the  transaction  any  valid- 
ity, while  the  answer  of  the  defendant  was 
amply  sufficient  to  present  the  question  for 
review. 

The  judgment  dismissing  the  action  en- 
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tered  upon  a  verdict  directed  Against  plalo- 
tiff  Is  therefore  affirmed. 

HANEY,  J.  In  my  opinion  the  def  oise  bas- 
ed on  plaintUTs  failure  to  comply  with  onr 
law  relating  to  foreign  corporations  is  not 
properly  pleaded,  but  the  plalntlfl  Is  not  In 
position  to  question  the  sufficiency  of  the  an- 
swer, not  having  attacked  it  In  the  court  be- 
low, and  having  Itself  Introduced  the  evi- 
dence upon  which  the  verdict  was  directed. 
Such  evidence  disclosed  that  the  contract  sued 
upon  was  made^  and  this  action  was  begun 
before  the  plaintiff  complied  with  the  stat- 
ute, and  that  the  contract  was  executed  and 
to  be  performed  in  this  state.  Such  being 
the  undisputed  facta,  the  plalntlfl  is  without 
remedy  in  the  courts  of  this  state,  for  the  rea- 
son that  a  foreign  corporation  cannot  com- 
mence or  maintain  any  action  at  law  or  other- 
wise, until  It  shall  have  compiled  with  the 
statute,  and  it  cannot  commence  or  maintain 
an  action  on  any  contract  made  in  the  state 
unless  it  shall  have  fully  complied  with  the 
statute.  Bev.  Civ.  Code.  {§  883,  «S6.  In 
other  words,  before  transacting  any  business 
or  bringing  any  suit  in  this  state,  it  must 
comply  with  Its  laws.  If  the  contract  is  one 
made  in  another  state,  it  only  has  to  comply 
before  bringing  the  suit  If  the  contract  is 
one  made  in  this  state  it  must  comply  before 
making  the  contract.  The  statute  has  been 
modified  since  Wright  v.  Lee  was  decided. 
Laws  1885,  p.  S2,  c.  47.  The  legislative  in- 
tent is  clear.  A  foreign  corporation  can  do 
no  lawful  act,  acquire  no  right,  or  demand 
any  recognition  in  this  state  before  it  has 
complied  with  its  laws  which  are  just  and 
reasonable.  For  these  reasons  I  concur  In 
the  conclusion  that  the  Judgment  of  the  cir- 
cuit court  should  be  affirmed. 

CORSON,  J.  (dissenting).  I  am  unable  to 
concur  In  the  opinions  of  my  associates  in 
holding  that  the  contract  in  controversy  in 
this  action  was  void,  for  the  reason  that  it 
was  entered  into  prior  to  the  plaintitF  filing 
its  articles  of  Incorporation  and  appointing  a 
resident  agent  as  prescribed  by  the  Code. 
Section  883  of  the  present  Code  is  substantial- 
ly the  same  as  section  3190,  Comp.  Laws 
Dak.  1887,  with  the  addition  of  the  clause 
providing  that  no  action  could  be  maintained 
until  the  provisions  of  the  act  should  be  com- 
piled with.  Section  3192  was  amended  by  the 
addition  of  a  similar  clause  thereto.  The 
only  material  change,  in  my  Judgment,  there- 
fore, in  the  sections  was  to  add  the  provi- 
sions above  mentioned.  In  1692  this  court, 
in  Wright  V.  Lee,  2  S.  D.  596,  61  N.  W.  706, 
after  an  exhaustive  discussion  as  to  the  con- 
struction to  be  given  to  section  3190  in  the 
Complied  Laws  of  1887  held  that:  "Unless 
the  statute  prescribing  the  prerequisites  to 
the  right  to  do  business  declares  that  the 
contract  made  by  a  foreign  corporation  shall 
be  void  the  courts  should  not  declare  them 
to  be  so  absolutely."    With  this  decision  be- 


fore it,  the  Legislature  In  1895  made  the 
amendments  above  stated,  but  omitted  to  de- 
clare In  either  section  tliat  a  contract  made 
before  a  corporation  had  complied  with  the 
statute  was  void;  and,  so  far  as  the  question 
involved  in  this  controversy  is  concerned,  the 
statute  in  my  opinion  remains  practically  the 
same  as  it  stood  at  the  time  that  decision 
was  made.  I  am  unable  to  find  in  either  sec- 
tion, as  amended,  any  language  declaring  a 
contract  made  by,  or  deed  executed  to,  a  cor- 
poration before  It  has  complied  with  the  law 
void,  or  that  indicates  any  Intention  of  the 
Legislature  to  make  such  a  contract  or  deed 
void;  but,  on  the  contrary,  the  Legislature 
has  expressly  prescribed  the  penalties  im- 
posed by  it  for  failure  to  comply  with  the 
law,  by  providing  that  no  action  shall  be 
maintained  by  any  such  corporation  in  the 
courts  of  this  state,  until  it  has  complied 
with  the  law,  and  provldihg  for  the  punish- 
ment  of  any  agent  who  may  make  such  con- 
tract. The  Legislature  having  expressly  pre- 
scribed the  penalties  Imposed  upon  a  corpora- 
tion for  failure  to  comply  with  the  law,  it  is 
not  competent  for  this  court  by  construction 
to  add  any  other  penalties  thereto;  It  being 
a  well-settled  rule  of  law  that  a  statute  penal 
in  its  nature  must  receive  a  strict  construc- 
tion, and  the  penalties  cannot  be  Increased  by 
Judicial  construction. 

Mr.  Justice  FULLER,  in  his  opinion,  has 
cited  a  large  number  of  autbtrities  In  sup- 
port of  the  decision  of  a  majority  of  the 
court  The  decisions,  says  the  author,  in  the 
article  entitled  "Foreign  Corporations"  (Am. 
&  Eng.  Enc.  of  Law,  vol.  18,  p.  875),  "are 
In  hopeless  conflict,"  and,  as  will  be  observ- 
ed upon  an  examination  of  that  article, 
quite  as  large  a  number  of  cases  are  cited 
holding  such  contracts  not  void  under  stat- 
utes similar  to  our  own,  and  in  my  Jud£r- 
ment  these  decisions  are  supported  by  the 
better  reasoning.  The  learned  author,  in 
the  article  on  Foreign  Corporations  in  19 
Cyc.  1298,  says,  "The  shocking  immorality 
Involved  in  the  proposition  that  a  citizen 
should  be  judicially  encouragred  to  repudi- 
ate his  contract  fairly  made,  with  a  for- 
eign corporation,  and  to  keep  the  fruits  of 
such  contract  while  repudiating  the  obliga- 
tion on  his  part — ^to  ke^  the  goods  but  not 
to  pay  for  them — ^has  led  some  of  the  Leg- 
islatures and  courts  to  find  »  way  out  by 
adopting  the  rule  that  the  failure  of  a  for- 
eign corporation  to  comply  with  statutes  Im- 
posing conditions  upon  which  it  may  enter 
the  state  and  do  business  does  not  operate 
to  render  its  contracts,  made  with  inhabit- 
ants of  the  state,  wholly  void,  but  merely 
operates  to  suspend  the  remedy  of  the  for- 
eign corporation  In  the  courts  of  the  state 
upon  such  contracts,  until  It  shall  have  com- 
plied with  the  statutory  conditions.  Under 
this  rule,  until  such  compliance,  any  action 
by  the  foreign  corporation  to  enforce  the 
contract  is  prematurely  brought,  but  is  not 
barred,  so  that  an  answer  setting  up  the 


Digitized  by  LjOOQIC 


S.D.) 


AMBBICAN  COPYINQ  CO.  ▼.  EUREKA.  BAZAAS. 


21 


noncompliance  ct  the  foreign  corporatUm 
witb  tbe  statute  would  be  an  answer  in  the 
nature  of  a  plea  In  abatement,  and  Judgment 
open  It  In  favor  of  defendant  would  oper- 
ate merely  to  abate  tbe  suit,"  In  support 
of  tbe  proposition  the  author  also  cites  a 
large  number  of  deciaiona,  inclndlnc  the 
states  of  New  Tork,  Maasachusetts,  Kansas, 
Mi3soari,  and  others,  and  a  large  number 
of  dedalona  from  the  federal  courts.  Mr. 
Thompson,  In  his  worlc  on  Gorporatlona 
(volume  6,  i  7950),  In  discussing  this  sub- 
ject, says  that  "the  dedsiona  are  In  a 
state  of  Irreconcilable  contradiction,"  and 
in  the  conclusion  of  the  section  says  that 
such  contracts  are  usually  held  void,  where 
they  are  "unaccompanied  with  any  specific 
penalty";  but  In  further  discussing  this  sub- 
Jec-t,  in  section  7956,  he  says :  "The  spectacle 
of  the  demoralization  produced  by  Judicial 
dedsloDS  which  uphold  the  citizens  of  the 
state  In  repudiating  their  honest  engage- 
menta  with  foreign  corporations,  on  grounds 
having  no  relation  to  the  merits  of  those 
engagements,  was  evidently  the  circumstance 
which  drove  the  Supreme  Court  of  Indiana 
to  a  reconsideration  of  this  question,  so  aa 
to  bold  that  the  statute  of  that  state  relat- 
ing to  foreign  corporations  and  their  agents, 
which  put  such  foreign  corporations  and  their 
agents  under  a  restraint  enforced  by  a  pen- 
alty, against  doing  businesa  In  the  state  until 
th^  complied  with  certain  named  conditlonB, 
did  not  <K>erate  to  render  the  contracts  made 
by  such  corporations  with  citizens  of  the 
state,  before  complying  with  such  conditions, 
absolutely  void,  but  merely  operated  to  sus- 
pend the  remedy  of  the  foreign  corporation 
in  tbe  courts  of  tbe  state  upon  such  con- 
tracts, until  It  Should  have  complied  with 
the  statutory  conditions.  Tbe  new  theory 
was  that,  until  such  compliance,  any  action 
by  the  foreign  corporation  to  enforce  the 
contract  was  prematurely  brought;  so  that 
an  answer  setting  up  the  noncompliance  of 
tbe  foreign  corporation  wltl^  tbe  statute 
would  be  an  answer  in  the  nature  of  a  plea 
In  abatement,  and  Judgment  upon  it  la 
favor  of  tbe  defendant  would  operate  to 
•bate  the  suit" 

I  shall  not  attempt  to  review  the  numerous 
decisions  upon  this  subject  further  than  to 
call  attention  to  two  decisions;  one  by  the 
Court  of  Appeals  of  New  Tork,  and  tbe 
other  by  tbe  Supreme  Court  of  tbe  United 
States.  In  the  case  of  the  Neuchatel  As- 
pbalte  Ob.  v.  City  of  New  York,  155  N.  Y. 
373,  49  N.  E.  1043  decided  in  1898,  under  a 
statute  substantially  the  same  as  our  own 
as  amended  in  1895,  that  learned  court 
OSes  the  following  language  In  construing  the 
act  under  consideration  in  that  case:  "Its 
pnrpose  was  not  to  avoid  contracts,  but  to 
provide  for  an  effective  supervision  and  con- 
trol of  the  business  proposed  to  be  carried 
on  here  by  foreign  corporations.  It  provided 
M  penalty,  in  the  event  of  a  noncompllanosk 


other  than  the  suspension  of  civil  remedies. 
Such,  and  such  <mly,  were  the  consequences 
of  the  violation  of  the  statute,  and  none 
others  will  be  Implied  as  Intended  by  the 
Legislature.  The  offenae  aimed  at  was  only 
an  offense  because  declared  by  the  statute 
to  be  so,  and  its  particular  proportion  and 
consequences  were  defined  therein."  Tbe 
trial  court  In  that  case  held  the  contract 
void,  but  its  ruling  was  reversed  by  tbe 
Supreme  Court,  and  the  decision  of  the 
latter  court  was  afBrmed  by  the  unani- 
mous decision  of  the  Court  of  Appeals  as 
above  stated.  Substantially  the  same  view 
was  taken  by  the  Supreme  Court  of  tbe 
United  States  In  Frltts  v.  Palmer,  132  U.  S. 
282.  10  Sup.  Ot  93,  33  L.  Ed.  317,  in  con- 
struing a  statute  similar  to  our  own  of  tbe 
state  of  Colorado.  The  Circuit  Court  of 
the  District  of  Colorado  had  held  a  deed 
made  by  a  party  to  the  defendant  corpora- 
tion void  for  the  reason  that  tbe  deed  was 
made  to  the  corporation  before  it  had  filed 
its  articles  of  incorporation  and  appointed 
a  resident  agent  But  tbe  Supreme  Court 
of  the  United  States  reversed  the  decision, 
all  tbe  Judges  concurring  except  Millw  J., 
and  held  that.  Inasmuch  as  the  law  of 
Colorado  had  prescribed  certain  penalties 
for  a  failure  to  comply  with  the  act,  those 
penalties  must  be  deemed  all  the  penalties 
the  Legislature  intended  to  impose  upon  the 
corporation,  and  therefore  that  the  deed  was 
valid,  notwithstanding  it  was  made  in  vio- 
lation of  the  law. 

For  fourteen  years  the  law  as  announced 
In  the  decision  in  Wright  v.  Lee,  supra, 
has  been  r^arded  as  the  law  of  this  state, 
and  as  to  realty  a  rule  of  property.  The 
decision  of  my  associates,  without  any 
apparent  reason  therefor  or  any  material 
change  In  the  law,  other  than  precluding 
a  corporation  from  maintaining  an  action 
in  this  state,  as  I  view  tbe  law,  until  It 
has  complied  with  tbe  provisions  of  the 
Code,  has  in  effect.  If  not  directly,  reversed 
and  overruled  tbe  decision  of  this  court  la 
that  case.  The  rule  established  by  that  de- 
cision has  become  so  well  settled  and  under- 
stood by  the  bar  of  this  state,  and  so  far 
a  rule  of  property,  that  it  seems  to  me  un- 
wise and  injudicious  at  this  time  to  reverse 
It,  in  view  of  the  fact  that  the  Legislature, 
although  amending  the  sections,  has  failed 
to  declare  a  contract  made  In  violation  of 
the  provisions  of  the  sections  void.  I  am 
of  the  opinion  that  in  this  case  it  would 
'have  been  proper  for  the  trial  court,  under 
the  pleadings  and  evidence,  to  have  dis- 
missed the  action  without  prejudice,  for  the 
reason  that  at  the  time  the  action  was  com- 
menced the  plaintiff  corporation  bad  not  com- 
plied with  the  provisions  of  the  Code,  and 
that  tbe  Judgment  of  tbe  court  should  now 
be  reversed,  with  directions  to  tbe  court 
below  to  enter  a  Judgmoit  dismissing  tbe 
action  without  prejudice^ 
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NORTHWESTERN  MORTG.  TRUST  CO.  v. 

ELLIS. 
(Supreme  Court   of  South  Dakota.     June  13, 

1906.) 

L  AppkaI/— Rkveew— Vekdictt— TiMB  FOB  Ap- 
peal. 

Inasmuch  as  an  appeal  from  a  Judgment 
and  order  denying  a  new  trial  constitutes  but 
one  appeal,  which  may  be  taken  at  any  time 
within  two  years  after  perfecting  a  judgment 
by  filing  the  judgment  roll,  the  right  to  have 
the  sufficiency  of  the  evidence  examined  on 
an  appeal  from  a  judgment  and  order  denying 
a  new  trial  was  not  lost  by  failing  to  appeal 
within  60  days  after  receiving  notice  that  an 
order  denying  a  new  trial  had  been  entered. 
2.  INTEBKST— Application  of  Pabtiai.  Pay- 
ments. 

Kev.  CiT.  Code,  {  1150,  aubd.  8,  provides 
that  if  no  application  of  a  performance  be  made 
by  a  debtor  or  creditor  application  must  be 
made  of  interest  due  at  the  time  of  performance 
and  then  of  principal  due.  Ueld,  that  the  stat- 
ute is  consistent  with  the  rule  for  computing 
interest  whereby,  when  partial  payments  have 
been  made,  the  payment  is  to  be  applied  first 
to  discharge  the  interest  then  due,  and,  if  the 
payment  exceeds  the  interest,  the  surplus  goes 
towards  discharging  the  principal,  and  the  sub- 
sequent interest  is  to  be  computed  on  the  bal- 
ance of  principal  remaining  due,  but  whereby, 
if  the  payment  be  less  than  the  interest,  the 
surplus  of  interest  due  must  not  be  talien 
to  augment  the  principal,  but  interest  continues 
on  the  former  principal  until  the  period  when 
the  payments,  taken  together,  exceed  the  in- 
terest due,  and  then  the  surplus  is  to  be  ap- 
plied towards  discharging  the  principal,  and 
interest  is  to  be  computed  on  the  balance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Interest,  g  132.] 

8.  Appeal    —    Presumptions  —  Facts    Not 
Shown— Facts  to  Sustain  Decision. 
Where,  on  appeal  in  an  action  on  a  note, 
the  contrary  does  not  appear,  it  will  be  pre- 
sumed that  interest  was  properly  computed. 

[Ed.   Note. — For   cases   in   point,  see   vol.   3, 
Cent.  Dig.  Appeal  and  Error,  |  3782.] 

Appeal  from  Circuit  Court,  Spink  County. 

Action    l^    tbe    Northwestern    Mortgage 
Trust  Company  against  A.  L.  Ellis.     From' 
a  Judgment  In  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

N.  P.  Bromley,  for  appellant    Sterling  ft 
Clark,  for  respondent. 

FUXXER,  P.  J.  Oonformable  to  a  ver- 
dict for  $573.22  directed  by  the  court  In 
favor  of  plaintiff  in  this  action  on  a  promis- 
sory note.  Judgment  was  entered  on  tbe 
1st  day  of  December,  190i,  and  six  months 
later  this  appeal  was  taken  therefrom,  and 
from  an  order  overruling  a  motion  for  a 
new  trial.  As  the  appeal  from  such  Judg- 
ment and  order  constitutes  but  one  appeal, ' 
which  may  be  taken  at  any  time  within 
two  years  after  perfecting  a  Judgment  by 
filing  the  judgment  roll,  there  Is  no  merit 
In  respondent's  contention  tbat  tbe  rigbt 
to  have  the  sufficiency  of  the  evidence  de- 
termined was  lost  by  failing  to  appeal  with- 
in 60  days  after  receiving  notice  that  an 
order  denying  a  new  trial  had  been  entered. 
McVay   v.  Bridgman   (S.   D.)  97  N.   W.  20. 

It  1>  admitted  that  on  the  15th  day  of 


May,  1894,  the  defendant  executed  and  de- 
livered the  promissory  note  to  the  Gettysburg 
State  Bank,  a  corporation  of  which  be  was 
then  a  stockholder,  and  that,  prior  to  tbe 
transfer  of  sucb  note  to  the  plaintiff  cor- 
poration, certain  credits  amounting  to  $832.17 
were  indorsed  thereon.    All  testimony  offered 
to  prove  payment  of  tbe  balance  due  upon 
the  note  and  In  support  of  a  counterclaim 
being  fatally  Indefinite  and   clearly   Incom- 
petent, tbe  trial  court  directed  a  verdict  In 
favor  of  plaintiff  for  $573.22,  and  the  method 
by  wbich  sucb  aggregate  amount  of  principal 
and  interest  was  ascertained  is  assigned  as 
error.     Now  the  only  testimony  relative  t» 
the   manner  of  computing   interest,   which 
was  stipulated  at  12  per  cent,  per  annnin 
from  the  date  of  the  note  until  paid,  is  that 
of  plaintiff's  secretary  to  the  effect  that  inter- 
est was  computed  from  the  date  of  the  note 
to  the  date  of  the  endorsement,   and  from 
tbe  amount  of  the  principal  and  interest  due 
at  that  time  the  partial  payment  was  de- 
ducted, but  there  Is  nothing  in  tbe  record 
from  which  to  determine  the  number  of  pay- 
ments or  whether  either  of  them  was  more 
or  less  than  the  Interest  then  due.    The  wit- 
ness was  properly  allowed  to  testify  that 
$573.22  was  due  at  tbe  time  of  tbe  trial,  and 
in  order  to   sustain  the  unsupported  claim 
of  counsel  for  appellant  we  would  have  to 
assume  that  the  respective  payments  when 
made  were  less  than  the  interest  then  due. 
and  that  the  surplus  of  interest  was  used  to 
augment  the  principal  and  that  interest  was 
computed  on  Interest    In  the  absence  of  any- 
thing to  the  contrary  and  in  support  of  tbe 
action  of  the  court  below,  it  will  be  pre- 
sumed that  the  respective  payments  when 
made  exceeded  accrued  interest,  and  that  the 
surplus  was  applied  towards  discharging  tbe 
principal,  and  that  subsequent  interest  was 
computed  on  the  balance  of  principal  remain- 
ing due.    Tbe  rule  to  wbich  tbe  witness  ap- 
parently conformed  in  computing  interest  is 
consistent  with  subdivision  8  of  Section  1150 
of  the  Revised  Civil  Code,  and  is  known  as 
the   Massachusetts   or   United    States   rule, 
which   was   correctly   announced   by   Chan- 
cellor Kent  as  follows:    "The  rule  for  cast- 
ing  interest   when    partial   payments   have 
been  made,  is  to  apply  the  payment  In  the 
first  place,  to  the  discharge  of  the  interest 
then  due.    If  the  payment  exceeds  the  inter- 
est the  surplus  goes  towards  discharging  the 
principal,  and  tbe  subsequent  Interest  is  to 
be  computed  on  tbe  balance  of  principal  re- 
maining due.    If  tbe  payment  be  less  than 
the  interest  the  surplus  of  tbe  Interest  must 
not  be  taken  to  augment  the  principal;    but 
interest  continues  on   the  former  principal 
until  the  period   when   the  payments,   tak- 
en together,   exceed   the   interest   due,  ■  and 
then   the  surplus  is  to  be  applied  towards 
discharging   tbe    principal,    and    interest    is 
to   be   computed  on    the   balance   as   afore- 
said."  Connecticut  T.  Jackson,  7  Am.  Dec. 
471. 
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From  a  carefnl  examination  of  all  tbat 
is  pointed  out  and  relied  upon  in  tlie  brief 
of  appellant,  as  reasons  for  a  reversal,  we 
are  sattefled  that  no  errors  of  law  occurred 
at  tbe  trial,  and  the  judgment  appealed  from 
to  affirmed. 


JONES   et   aL   ▼.   JONES   et   al. 

{Sapreme  Court  of  South  Dakota.     June  18, 
190e.) 

1.  MORTOAOES — ABSOLpTTTE  Dbed  ab  Mobtoaoe 

— Existence  of  Debt — Necessity. 

A  deed  absolute  in  form  will  not  be  deemed 
a  mortgage,  unless  it  is  shown  tbat  a  debt 
existed  at  tbe  time  of  tbe  transaction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  85, 
Cent.  Die.  Mortgages,  |  61.] 

2.  Same — Evidkhce — Sditicikrot. 

Evidence  examined,  and  held  to  warrant 
a  finding  Uiat  a  deed  al>Bolute  in  form  was  an 
absolute  conveyance  and  not  a  mortgage. 

3.  Fbaudctlknt  Gohveyanoks— Pebsokb  Bk- 
TiTLED  TO  Abskbt  InvAuotrr— Heibs  or 
Fbaudttubrt  Obantob. 

Where  an  owner  executed  a  conveyance  for 
the  purpose  of  preventing  another  from  col- 
lecting a  judgment  tbat  might  be  recovered  in 
an  action  pending,  neither  h«  nor  his  heirs 
could  obtain  relief  in  equity. 

4.  Wnxs  —  Disposition  o»  Pbopebtt  —  Na- 

TDBB    or  iNOTBtrVENT. 

A  warranty  deed  with  full  covenants  and 
conveying  to  the  grantee  a  title  in  fee,  without 
power  of  revocation  or  anything  to  indicate  tbat 
the  grantor  intended  to  reserve  an  interest  or 
postpone  the  vesting  of  title  until  his  death,  and 
not  executed  in  conformity  with  Rev.  Civ.  Code, 
H  1006-1011,  relating  to  the  execution  of  wills, 
is  not  a  will  either  under  the  statute  or  in 
the  absence  of  statute. 

[Ed.  Note. — For  cases  in  point,  see  voL  49, 
Cent.  Dig.  Wills,  $  209.] 

Appeal  from  Circuit  Court,  Minnehaha 
County. 

Action  by  Louis  W.  Jones  and  another 
against  Isaac  S.  Jones  and  others.  From  a 
judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

See  104  N.  W.  267, 

Joe  Klrby  and  Davis,  Lyon  &  Gates,  for 
appellants.  Boyce  &  Warren  and  Bogde  ft 
Winans,  for  respondents. 

FCLLEB,  P.  J.  Claiming  ownership  by 
inheritance  plaintiffs,  the  son  and  daughter 
and  only  surviving  heirs  at  law  of  Wilson- 

5.  Jones,  deceased,  Instituted  this  action  to 
set  aside  a  warranty  deed  under  which  the 
defendant  Isaac  S.  Jones  asserts  fee-simple 
title  to  a  valnable  farm  of  about  240  acres, 
situated  in  Minnehaha  county,  of  which  It  is 
alleged  In  the  complaint  their  father  died 
■dsed  on  the  8d  day  of  October,  1902.  For 
several  years  before  his  demise,  Wilson  S. 
Jones  had  X>eea  estranged  and  separated  from 
his  wife  and  children,  and  both  himself  and 
his  bachelor  brother,  the  defendant  Isaac  S. 
Jones,  were  elderly  men  at  the  time  of  the 
various  transactions  essential  to  this  case. 
It  was  sufficiently  shown  by  competent  evi- 
dence and  the  court  found  that  Wilson  con- 


T^ed  to  Isaac  by  separate  Instruments  tbe 
premises  in  dispute  and  other  valuable  lands 
In  the  vicinity  of  Sioux  Falls,  on  the  14th 
day  of  December,  1897,  and  tbat  the  deed  to 
this  farm  was  apparently  lost  without  ever 
having  been  recorded.  Immediately  there- 
after, Isaac  executed  an  instrument  consti- 
tuting Wilson  his  attorney  in  fact  with  as 
full  power  to  manage,  lease,  and  sell  such 
ptftpertf  or  any  part  thereof  as  an  absolute 
owner  might  possess.  As  this  power  of  at- 
torney was  not  of  record  in  February  fol- 
lowing, Wilson  mortgaged  the  premises  now 
in  controversy  in  his  own  name  to  secure  a 
loan  of  $3,500,  the  payment  of  which  Isaac 
assumed  In  a  later  warranty  deed  executed 
by  Wilson  on  the  8th  day  of  May,  1900,  and 
duly  recorded  in  the  office  of  the  register  of 
deeds.  However,  this  $3,S00  mortgage  on 
what  is  called  the  "home  farm"  was  fully 
paid  and  satisfied  of  record  by  Wilson  on  the 
7th  day  of  October,  1901,  from  the  proceeds 
of  the  sale  of  other  lands  which  he  had  previ- 
ously deeded  to  Isaaa  From  the  proceeds 
of  similar  sales  and  rents  and  profits  of  the 
lands  he  paid  various  other  debts  which  he 
had  contracted  from  time  to  time,  so  that, 
on  December  8,  1901,  he  wrote  Isaac  in  part 
as  follows :  "I  have  paid  off  every  debt  that 
I  owe  in  Dakota,  including  mortgage  on 
'home  place.'  Then  I  advertised  In  three  of 
our  papers  to  bring  in  all  accounts  and  get 
their  money,  and  I  don't  think  I  owe  any 
bumau  being  five  cents,  and  I  have  got  past 
being  afraid  of  blackmailers." 

The  last  suggestion  undoubtedly  relates  to 
an  action  for  damages  with  which  Wilson  was 
threatened  by  one  Eliza  J.  Titus  In  1897,  when 
the  first  deeds  were  executed,  and  which  was 
actually  pending  In  tbe  circuit  court  at  the 
time  of  the  execution  of  the  deed  of  May  9, 
1900,  concerning  which  deeds  the  trial  court 
found:  "That  the  purpose  of  the  said  Wil- 
son S.  Jones  in  making  said  deeds  to  tbe  said 
Isaac  S.  Jones  was  to  bestow  tbe  said  prop- 
erty upon  the  said  Isaac  and  perfect  the 
title  lu  him  In  his  lifetime,  and  to  prevent 
tbe  said  plaintiffs  and  tlie  said  Eliza  J.  Titus 
from  obtaining  any  share  or  interest  therein, 
either  in  the  lifetime  of  the  said  Wilson  or 
after  his  deatli."  The  record  shows  that  In 
the  year  1894  Wilson  and  Isaac  exchanged 
wills,  by  which  each  devised  and  bequeathed 
to  the  other  all  tbe  property  then  owned  or 
of  which  he  might  die  seised,  and  thereafter, 
and  at  about  tlie  time  Wilson  deeded  bis 
property  to  Isaac,  the  latter  executed  another 
will  of  similar  Import,  which  was  delivered 
to  and  retained  by  Wilson  during  the  re- 
mainder of  his  life.  While  Wilson  kept 
Isaac  fully  advised  as  to  every  transaction 
pertaining  to  tbe  property,  be  retained  en- 
tire management  of  affairs,  including  the 
making  of  improvements,  sale  and  leasing  of 
lands,  collection  of  rents,  and  disbursement 
of  funds,  and  his  letters  reporting  the  vari- 
ous transactions  to  Isaac,  who  resided  In  the 
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sumed  that  the  conTeyances  were  made  sole- 
ly to  prevent  the  Titus  woman  from  collect- 
ing the  amount  of  any  Judgment  that  might 
be  recovered  in  her  favor  against  Wilson  In 
the  action  then  pending,  he  would  not  be  en- 
titled to  relief  from  such  fraudulent  conduct, 
nor  would  a  court  of  equity  interfere  on  be- 
half of  his  heirs  who,  claiming  under  him, 
could  take  what  he  bad  but  nothing  more. 
McClIntock  V.  Lolsseau  (W.  Va.)  8  S.  B.  612, 
2  L.  R.  A.  816;  HUdebrand  t.  Wllllg,  64  N. 
J.  Eq.  249,  53  Atl.  1035;  McElroy  ▼.  Hlner, 
133  111.  166,  24  N.  B.  435;  Pride  v.  Andrew 
(Ohio)  38  N.  B.  84;  Foules  v.  Foules  (Miss.) 
S3  South.  972. 

The  contention  that  the  deed  In  contro- 
versy is  testamentary  In  character  Is  clearly 
without  merit,  for  the  reason  that  It  passed 
the  present  Interest  and  was  not  made  in 
conformity  with  the  statute  prescribing  the 
essentials  of  a  will,  and  expressly  declaring 
that  no  will  Is  valid  unless  so  executed. 
Rev.  Civ.  Code,  {{  1006-1011,  inclusive.  No 
claim  is  made  that  this  Instrument  contains 
the  power  of  revocation  or  anything  to  Indi- 
cate that  Wilson  Intended  to  reserve  an  in- 
terest or  postpone  the  vesting  of  title  until 
his  death,  but  confessedly  it  Is  a  warranty 
deed  containing  full  covenants  and  convey- 
ing to  Isaac  title  In  fee  simple.  The  proposi- 
tion that  such  Instruments  can  never  be  testa- 
mentary In  character,  even  In  the  absence 
of  statutes  like  ours.  Is  sustained  by  all  ac- 
cessible decisions,  among  which  are  the  fol- 
lowing: Bogan  V.  Swearlnpren,  199  111.  454, 
65  N.  E.  426;  Christ  v.  Kuebne,  172  Mo.  118, 
72  S.  W.  537;  Durand  v.  Higglns.  67  Kan. 
110.  72  Pac.  567;  Adair  ▼.  Craig,  1.35  Ala. 
832,  33  South.  902;  Brlce  v.  Sheffield,  118  Gn. 
128,  44  S.  B.  843 ;  St.  Clair  v.  Marquell,  161 
Ind.  66,  67  N.  E.  693;  Phillips  ▼.  Phillips, 
80  Colo.  516,  71  Pac.  363. 

All  that  is  presented  in  the  able  briefs  of 
coun.sel  for  appellants,  including  their  as- 
signments of  error  relating  to  the  rulings  of 
the  trlnl  court  on  questions  of  evidence,  has 
received  studious  consideration ;  but  we  find 
nothing  to  Justify  a  reversal,  and  the  judg- 
ment appealed  from  is  affirmed. 


8UBBRA  ▼.  JONES. 

<Snpreme  Court  of  South  Dakota.     June  13, 
1906.) 

1.   ABATEiTBNTS    AND    REVIVAL  —  ACTION    FOB 

THE     CaNCEIXATION      OP      DEED— DEATH      OY 

Plaintiff— CoNTiNUAKCE  by  Executobs. 
Under  Rev.  Code  Civ.  Proc.  {  91,  declaring 
that  in  case  of  the  death  of  a  party  to  an  ac- 
tion surviving  the  action  may  be  continued 
by  his  representatives,  an  action  for  the  cancel- 
lation of  a  deed  ig  properly  continued  on  plain- 
tiff's death  by  bis  executor,  who  is  entitled  to 
the  possession  of  decedent's  real  property  until 
the  estate  is  delivered  over  by  order  of  court  to 
the  devisees. 

[Ed.   Note. — For  cases   in   point,   see   vol.   1, 
Cent.  Dig.    Abatement  and  Revival,  |  S79.] 


2.  Executobs— Actions— Cancelatior  of  Ih- 

BTBT71IENTS— PaBTIES. 

Under  Rev.  Code  Civ.  Proc.  |  82,  author- 
izing an  executor  to  sue  without  joining  the 
person  for  whose  benelit  the  action  is  prose- 
cuted, and  Rev.  Frob.  Code,  (S  147,  24%  and 
243,  requiring  the  executor  Co  take  into  his 
possession  all  the  estate  of  the  decedent,  and 
that  for  the  purpose  of  bringing  suits  to  quiet 
title  his  possession  is  the  possession  of  the  dev- 
isees, and  that  actions  for  the  recovery  of  any 
real  property  may  be  maintained  by  the  exec- 
utor, etc.,  an  action  for  the  cancellation  of  a 
deed  may  be  continued  on  plaintiff's  death  by  his 
executor  without  joining  the  devisees  as  parties, 
and  their  rights  are  fully  protected  by  an  order 
allowing  them  to  intervene  at  any  time  prior 
to  final  judgment. 

[Ed.  Note. — For  cases  In  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  { 
1777.] 

3.  Dismissal  and   Norbuit— DisoBEXioif    ot 
Coxjvt. 

Where  a  defendant,  wboae  title  was  at- 
tacked, asserted  ownership  in  fee  and  demanded 
a  decree  adjudging  him  to  be  the  sole  owner, 
the  court  did  not  abuse  its  discretion  by  deny- 
ing a  motion  of  plaintiff  to  discontinae  the 
action. 

[Ed.  Note. — For  cases  in  point,  see  voL  17, 
C^t.  Dig.  Dismissal  and  Nonsuit,  {  33.] 

4.  Appeal— Motion  tob  New  Tbial— Neces- 

BITt. 

The  sufficiency  of  the  evidence  to  sustain 

a  finding  cannot  be  reviewed  in  the  absence  of 

an  appeal  from  an  order  denying  a  new  trial. 

[Ed.   Note. — For  cases   in  point,   see  vol.   2, 

Cent.  Dig.  Appeal  and  Error,  {  1728.] 

6.  Same— Habmless  Ebbob— JuDOia:NT. 

In  an  action  to  cancel  a  conveyance,  the 
court  denied  plaintiff's  motion  for  a  dismissal, 
and  found  in  favor  of  defendant  on  his  plea 
of  ownership  in  fee  and  a  demand  for  a  decree 
confirming  his  title.  The  Judgment  embraced 
only  a  part  of  the  land  In  controversy.  Held, 
that  plaintiff  could  not  complain  of  the  fail- 
ure of  the  court  to  determine  the  title  of  all 
the  premises ;  for,  as  to  the  land  concerning 
which  no  decision  was  made,  it  stands  as  u 
the  action  to  it  had  been  dismissed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  {{  3u63,  3568, 
4240.] 

Appeal    from    Circuit   Court,    Minnehaha 
County. 
Action  by  Wilson  S.  Jones  against  Isaac 

5.  Jones,  prosecuted  on  the  death  of  plaintiflF 
by  H.  W.  Subera,  as  executor  of  plaintiff. 
From  a  Judgment  for  defendant,  plalntltt  ap- 
peals.   Affirmed. 

Hosmer  H.  Keith,  Joe  Klrby,  and  Davis, 
Lyon  &  Gates,  for  appellant  Klttredge,  Wln- 
ans  &  Scott  and  Boyce  S»  Warren,  for  re- 
spondent. 

HANET,  J.  This  action  was  Instituted  by 
Wilson  S.  Jones,  since  deceased,  to  cancel  cer- 
tain conveyances  on  grounds  not  material  on 
this  appeal.  Defendant  admitted  the  plain- 
tiff's former  ownership  and  the  execution  of 
the  alleged  conveyances,  denied  all  other  al- 
legations of  the  complaint,  and  prayed  a  de- 
cree adjudging  blm  to  be  the  sole,  absolute, 
and  unqualified  owner  of  the  real  property 
in  controversy.  When  the  case  was  called 
for  trial,  after  substitution  of  decedent's  ex- 
ecutor, the  plaintiff  applied  for  a  continuance 
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for  the  purpose  of  brloglnK  In  Louis  and  Ezma 
Jones,  the  son  and  daughter  and  residuary 
legatees  of  the  original  plaintiff,  on  the 
{round  that  the  rights  of  all  parties  Interest- 
ed in  the  subject-matter  of  the  action  could 
not  be  determined  In  the  absence  of  such 
residuary  legatees.  Upon  this  application  the 
court  ruled  as  follows :  "The  court  will  per- 
mit the  heirs  themaelTes,  who  are  named,  to 
become  parties  to  this  action  upon  their  own 
application,  at  any  time  prior  to  final  judg- 
ment in  this  action,  and  will  try  any  Issues 
necessary  to  determine  their  rights.  But  the' 
application  on  the  part  of  the  executor  at  this 
time  Is  denied."  Then  the  plaintiff  moved 
for  a  dismissal  without  prejudice,  at  the 
plaintifTs  costs,  which  he  offered  to  pay  to 
the  defendant  This  motion  was  denied, 
plaintiff  declined  to  proceed,  evidence  was 
introduced  by  the  defendant  against  the 
plaintiff's  objections,  and  the  court  rendered 
its  decision,  finding  the  facts  to  be  as  follows: 
"(1)  The  court  finds  that  on  the  14th  day  of 
Deceml>er,  A.  D.  1897,  one  Wilson  S.  Jones 
was  the  owner  In  fee  of  the  following  de- 
scribed premises  lying  and  being  in  the  coun- 
ty of  Minnehaha  and  state  of  South  Dakota, 
to  wit:  •  •  •  (2)  That  thereafter  the 
•aid  Wilson  S.  Jones,  by  warranty  deeds, 
conveyed  said  premises  to  the  defendant, 
Isaac  S.  Jones,  which  said  deeds  were  duly 
adaiowledged  so  as  to  be  entitled  to  be  re- 
corded, and  each  of  said  deeds  was  there- 
after dnly  filed  for  record  and  recorded  in 
the  office  of  the  register  of  deeds  In  Minne- 
haha county.  South  Dakota,  and  that  the  said 
defendant,  Isaac  S.  Jones,  ever  since  said  date 
has  been  and  now  Is  the  owner  in  fee  of  said 
premises  and  each  and  every  part  thereof. 
<3)  That  the  plaintiff  has  failed  to  substanti- 
ate the  material  averments  of  his  complaint 
by  proof."  From  the  facts  so  found  it  was 
concluded,  as  matters  of  law:  "(1)  That 
the  defendant  is  the  absolute  and  uncondition- 
al owner  In  fee  simple  of  said  premises  and 
the  whole  thereof.  (2)  That  the  plaintiff 
and  ail  those  who  claim  by,  through,  or  under 
him  have  no  right,  title,  or  Interest  in,  of, 
or  to,  the  property  described  in  the  findings 
herein  or  any  part  thereof.  (3)  That  the  de- 
fendant Is  entitled  to  a  Judgment  herein  dis- 
missing the  plaintiff's  complaint  with  costs 
and  adjudging  the  defendant  to  be  the  owner 
in  fee  simple  absolute  of  said  lands  and  prem- 
ises in  the  foregoing  findings  described,  and 
the  whole  thereof."  And  from  the  Judgment 
accordingly  entered  this  appeal  was  taken. 

The  original  plaintiff  having  died,  it  was 
proper  to  allow  the  action  to  be  continued 
by  his  representatives  or  successors  in  inter- 
est Rev.  Code  Civ.  Proc  8  91.  An  executor 
is  entitled  to  possession  of  his  decedent's  real 
property  nntll  the  estate  is  settled  or  deliver- 
ed over  by  order  of  the  county  court  to  the 
heirs  or  devisees.  Heirs  or  devisees  may 
themselves,  or  Jointly  with  the  executor, 
maintain  an  action  for  the  possession  of  the 
ceai  estate,  or  for  the  purpose  of  quieting 


title  to  the  same  against  any  one  except  the 
executor.  "The  executor  or  administrator 
must  take  into  his  possession  all  the  estate 
of  the  decedent,  real  and  personal,  except 
the  homestead  and  personal  property  not  as- 
sets, and  collect  all  debts  due  to  the  decedent 
or  to  the  estate.  For  the  purpose  of  bringing 
suits  to  quiet  title  or  for  partition  of  such 
estate,  the  possession  of  the  executors  or  ad- 
ministrators is  the  possession  of  the  heirs  or 
devisees;  such  possession  by  the  heirs  or 
devisees  is  subject,  however,  to  the  iwsses- 
slon  of  the  executor  or  administrator,  for  the 
purpose  of  administration,  as  provided  in  this 
title.  Actions  for  the  recovery  of  any  proper- 
ty, real  or  personal,  or  for  the  possession 
thereof,  and  all  actions  founded  upon  con- 
tracts, may  be  maintained  by  and  against 
executors  and  administrators  In  all  cases  and 
in  the  same  courts  in  which  the  same  might 
have  been  maintained  by  or  against  their 
respective  testators  or  Intestates."  Rev.  Prob. 
Code,  §§147, 242, 243.  An  executor  may  sue  with- 
out joining  the  person  for  whose  benefit  the  ac- 
tion is  prosecuted.  Rev.  Code  Civ.  Proc.  §  82. 
Construing  these  provisions  together.  It  clear- 
ly appears  that  these  residuary  legatees  were 
not  necessary  parties,  and  that  their  rights 
were  fully  protected  by  the  order  allowing 
them  to  Intervene  If  they  so  desired. 

While  it  Is  generally  true  that  the  plaintiff 
has  a  right  to  discontinue  his  action,  he  ought 
not  to  be  allowed  to  do  so  unconditionally, 
where  to  so  discontinue  would  manifestly 
work  a  serious  wrong  to  the  defendant.  The 
propriety  of  permitting  a  dismissal  In  the 
case  at  bar  was  a  matter  within  the  sound 
discretion  of  the  trial  court,  which  discretion 
was  to  be  exercised  with  reference  to  the 
rights  of  both  the  plaintiff  and  defendant 
Axiom  Min.  Co.  v.  Mttle,  6  S.  D.  438,  61  N. 
W.  441.  It  Is  only  "In  the  absence  of  a  coun- " 
terclalm  or  demand  for  affirmative  relief 
that  the  plaintiff  is  entitled.  If  ever,  to  a 
dismissal  as  a  matter  of  right  Here  was  a 
case  where  defendant's  title  was  attacked, 
where  he  asserted  ownership  in  fee,  where 
be  demanded  a  decree  confirming  his  title, 
and  where  he  was  entitled  to  a  decree  ad- 
judging him  to  be  the  sole  and  absolute  own- 
er of  the  premises.  If  the  plaintiff  was  not 
prepared  for  trial,  he  should  have  disclosed 
his  reasons  for  delay  by  an  application  for 
a  continuance.  There  certainly  was  no  abuse 
of  discretion  on  the  part  of  the  learned  cir- 
cuit court  In  denying  the  motion  to  dismiss. 
The  sufficiency  of  the  evidence  ,to  sustain  the 
findings  cannot  be  questioned  in  the  absence 
of  an  appeal  from  an  order  denying  a  new 
trial.  Stephens  v.  Fans  (S.  D.)  106  N.  W.  66, 
and  cases  cited. 

Finally,  It  is  contended  that  the  judgment 
should  be  reversed  because  the  court  failed 
to  find  upon  ail  the  issues.  As  we  understand 
the  record,  the  complaint  embraced  certain 
dty  lots  not  alluded  to  in  the  decision  or 
judgment.  As  to  such  lots  the  record  affirm- 
atively shows  no  decision  was  rendered,  and 
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they  stand  as  if  the  action  as  to  tbem  had 
been  dismissed,  which  Is  precisely  what  the 
plaintiff  desired  should  be  done  with  respect 
to  all  the  property  in  controversy.  As  to  the 
lots  there  was  no  adjudication,  no  rights  de- 
termined, and  the  plaintiff  has  no  cause  to 
complain. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


HANSCHKA    r.    VODOPICH    et   al. 

(Snpreme  Court  of  South  Dalcota.     June  1ft, 
1900.) 

Vbndob  AMD  PuBCHASEa— Option  Contbaot— 

Abandonment— EiFFECT. 

Where  an  option  for  the  purchase  of  min- 
ing property  was  wholly  abandoned  by  the  pro- 
spective purchaser,  and  i>ayments  required  by 
the  contract  were  not  made,  the  purchaser 
could  not  thereafter  enforce  specific  performance 
or  recover  an  amount  paid  on  the  pnrdiase 
price. 

Haney,  J.,  dissenting. 

Appeal  from  Lawrence  County  Court 
Action  by  £idward  Hanschlia  against  Matt 
Vodopicb  and  another.     From  a  Judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

Martin  &  Mason,  for  appellant  Cham- 
bers Kellar  and  Jas.  O.  Stanley,  for  respond- 
ents. 

CORSON,  J,  This  is  an  action  to  enforce 
specific  performance  of  an  option  contract 
or,  in  case  the  property  could  not  be  convey- 
ed, for  a  Judgment  for  $11,500  paid  by  the 
plaintiff  on  account  of  the  contract  Find- 
ings and  Judgment  being  In  favor  of  the  de- 
fendant, the  plaintiff  has  appealed. 

The  original  option  contract  between  the 
parties  was  entered  into  in  January,  1901, 
and  for  which  the  sum  of  |3,000  was  paid 
by  •  the  plaintiff  to  the  defendants.  This 
contract,  however,  was  stiperseded  on  March 
20th  by  a  new  contract,  the  material  parts 
of  which  are  as  follows:  "Whereas,  Edward 
Hanschlia,  •  •  •  party  of  the  second 
part  is  desirous  of  purchasing  said  property 
and  has  paid  to  the  said  parties  of  the  first 
part,  the  sum  of  E/ight  Thousand  Five 
Hundred  Dollars  on  account  of  the  purchase 
price  thereof:  Now,  therefore,  In  considera- 
tion of  said  sum,  *  *  *  said  parties  of 
the  first  part  have  given  and  granted,  and 
by  these  presents  do  give  and  grant  unto 
said  party  of  the  second  part  his  heirs  and 
assigns,  the  right  and  option  to  purchase  all 
their  interests  in  the  following  descrltied 
mining  property.  •  •  •  It  is  further 
agreed,  that  if  the  deferred  payments  above 
provided  for  are  not  made  as  herein  provid- 
ed, then  all  rights  of  the  party  of  the  second 
part  hereunder  shall  at  once  cease  and  de- 
termine; it  being  understood  and  agreed 
that  the  party  of  the  second  part  his  heirs 
or  assigns,  may  elect  not  to  make  either  or 
both  of  said  deferred  payments,  without  in- 
curring any  liability  for  damages  because 


of  such  election,  the  sole  effect  of  such  fail- 
ure to  comply  with  this  agreement  being  the 
termination  of  all  his  rights  hereunder  axicl 
forfeiture  of  all  prior  payments,  contracts, 
and  agreements  between  the  parties  hereto, 
are  held  to  be  null  and  void."  It  was  stipu- 
lated that  the  purchase  price  for  said  pr<H>- 
erty  should  be  |2S,500,  $8,600  of  which  was 
paid  at  the  time  of  the  execution  of  the  con- 
tract $8,600  to  be  paid  on  June  15th,  and  the 
balance,  |8,600,  to  be  paid  as  soon  as  a  re- 
ceiver'a  receipt  could  be  obtained  from  tbe 
United  States  Land  Office,  and  it  was  far- 
ther stipulated  that  upon  making  the  last 
payment  the  defendants  should  convey  to 
the  plaintiff  by  good  and -sufficient  warranty 
deed  all  their  interest  in  the  property. 
There  were  a  number  of  other  stipulations 
not  material  for  the  purposes  of  this  deci- 
sion. 

The  questions  presented  for  review  on  this 
appeal  are  thus  stated  by  the  learned  coun- 
sel for  the  plaintiff:  "The  question  tnvolT- 
ed  In  this  case  is:  Whether  the  platntilT's 
failure  to  make  the  second  payment  of 
$8,500  due  June  15,  1902,  forfeited  not  only 
all  his  right  under  said  contract  to  a  con- 
veyance, but  also  his  right  to  recover  the 
$11,500  tho-etofore  paid  by  him  on  account 
of  the  purchase  price  of  said  properties.  The 
appellant  contends:  (1)  That  the  failure  to 
make  the  payments  due  June  15,  1902,  was 
excused  by  the  defects  then  existing  in  de- 
fendant's title.  (2)  That  if  such  failure 
was  not  actually  excused  by  such  defects, 
yet  that  those  defects  were  sufficient  to  re- 
lieve the  appellant  of  all  imputation  of  gross- 
ly negligent  willful,  or  fraudulent  breach 
of  duty,  and  that  they  were  sufficient,  there- 
fore, to  save  him  from  forfeiture  of  the 
$11,500  theretofore  paid  by  him  upon  the 
purchase  price  of  said  properties.  (3)  That 
in  any  event  the  contract  of  March  20,  19Q2, 
did  not  by  Its  terms,  expressly  declare  time 
to  be  of  the  essence  thereof,  and  that  con- 
sequently appellant's  offer  of  performance 
made  on  December  23,  1902,  was  sufficl^it' 
and  cast  upon  defendants  the  duty  of  com- 
plying  with  their  contract  or  returning  to 
appellant  the  purchase  money  theretofore 
paid  by  him.  Upon  the  first  and  second 
contentions  there  is  a  conflict  of  evidence  as 
to  the  facts;  the  findings  of  the  court  be- 
ing largely  against  appellant.  Enough,  bow- 
ever,  is  conceded  upon  which  to  base  the 
contentions  in  question.  The  third  conten- 
tion of  appellant  is  one  of  law,  pure  and 
simple,  arising  on  the  fact  of  the  option 
agreement  between  appellant  and  respond- 
ents, and  in  no  wise  complicated  or  involv- 
ed by  adverse  findings  of  fact"  The  defend- 
ants, on  the  other  hand,  contend  (1)  that  in 
an  option  contract  time  Is  necessarily  of  the 
essence  of  the  same,  and  that  it  is  not  neces- 
sary to  speoify  therein  that  time  is  made  of 
the  essence  thereof;  (2)  that  the  failure  of 
the  plaintiff  to  pay  the  sum  payable  on  June 
15th  absolutely  terminated  the  contract  and 
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that  the  defendants  were  thereafter  relleT- 
ed  from  all  liability  to  make  a  conveyance 
under  the  same;  (8)  that  the  contract  be- 
ing terminated  and  at  an  end  on  June  16th 
by  reason  of  the  failure  to  make  the  pay- 
ment at  that  time  there  was  no  liability  on 
the  part  of  the  defendants  to  repay  to  the 
pialntur  the  sum  theretofore  paid  by  him. 

We  are  Inclined  to  take  the  view  that  the 
defendants  are  right  In  their  contention. 
It  will  be  observed  that  the  contract  upon 
which  the  action  Is  baaed  is  an  option  con- 
tract, and  that  the  plaintiff  does  not  there- 
in bind  himself  to  the  performance  of  any 
act  on  hla  part  or  the  payment  of  any  sum 
whatever.  And  it  will  also  be  noticed  by 
the  last  clause  of  the  contract  that  it  was 
understood  and  agreed  that  the  party  of  the 
second  part  might  elect  not  to  make  either 
or  both  of  said  deferred  payments  without 
Incurring  any  liability  for  damages  because 
of  such  election;  the  sole  effect  of  such 
failure  to  comply  with  the  agreement  being 
the  termination  of  all  his  rights  therein  and 
forfeiture  of  all  prior  payments.  An  option 
contract  Is  clearly  distinguishable  from  a 
bilateral  contract  of  purchase  and  sale,  in 
which  a  vendor  is  bound  to  make  the  con- 
veyance and  the  vendee  Is  bound  to  pay 
the  purchase  price,  and  the  law  applicable 
to  the  two  classes  of  cases  Is  well  deflned. , 

It  is  contended,  as  we  have  seen  in  the  case 
at  bar,  that  there  being  no  express  provision 
in  the  contract  that  time  should  be  regarded 
as  of  the  essence  of  the  contract,  time  cannot 
be  regarded  as  material.  But  this  conten- 
tion is  clearly  untenable,  as  In  an  option  con- 
tract time  la  necessarily  material,  whether 
or  not  so  specified  therein.  <^In  such  a  con- 
tract the  agreement  on  the  part  of  the  owner 
of  the  property  la  that  he  will  convey  the 
same  to  the  party  holding  the  option  upon 
condition  that  certain  payments  therein  spec- 
IBed  are  made  upon  certain  specified  dates, 
and  upon  failure  to  make  such  payments  at 
the  time  or  times  specified  the  contract  Is 
terminated  and  the  rights  of  the  party  hold- 
ing the  option  are  at  an  end.  Hunt  on  Tender, 
i  19;  Herman  v.  Winter  (S.  D.)  105  N.  W. 
457;  Glra  v.  Harris,  14  S.  D.  642,  86  N.  W. 
624;  Smith  v.  Detroit  Co.,  17  S.  D.  414,  97 
X.  W.  17;  Hobart  v.  Frederlkson  (a  D.)  1(» 
N.  W.  168;  Waterman  v.  Banks,  144  U.  S. 
394,  12  Sup.  Ct  646,  36  L.  Ed.  479;  Fargus- 
son  V.  Talcott,  7  N.  D.  183,  73  N.  W,  207; 
Clark  V.  American  Mining  Co.,  28  Mont  468, 
72  Pac.  978;  Merk  v.  Bowery  M.  Co.,  31 
Mont  298,  78  Pac.  619;  Bennett  v.  Hyde,  92 
Cal.  131,  28  Pac.  104;  Whlteman  v.  Perkins, 
56  Neb.  181,  76  N.  W.  647;  Martin  v.  Morgan, 
87  CaL  203,  25  Pac.  350,  22  Am.  St  Rep.  240 ; 
'  WilUams  V.  Long  et  al..  139  Cal.  186,  72  Paa 
911;  Kelsey  v.  Crowther,  162  U.  S.  404,  16 
Sap.  Ct.  808,  40  L.  Ed.  1017.  In  the  case  of 
Waterman  v.  Banks,,  siqtra,  -  the  Supreme 
Otftirt  of  the  United  States,  in  discussing  this 
mbject.  Bays:  "The  principles  by  which  a 
Mart  of  eqnlty  is  governed  in  cases  of  this 


character  are  well  settled.  Mr.  Justice  Story 
says  that  "notwithstanding  the  rule  Is  well 
established  In  courts  of  equity  that  time  will 
not  be  regarded  as  Indispensable,  In  regard  to 
decreeing  speclflc  performance  of  contracts 
for  the  actual  sale  of  lands  on  one  side  and 
the  actual  purchase  on  the  other,  it  is  dif- 
ferent where  the  contract  gives  a  mere  election 
to  purchase  upon  certain  conditions.  Accord- 
ingly, where  upon  a  lease,  with  the  right  of 
purchase  within  seven  years,  upon  givint; 
three  months'  notice,  and  paying  a  fixed  sum 
at  the  expiration  of  such  notice,  and  the 
lessee  gave  the  requisite  notice,  but  did  not 
pay  the  money  in  time,  a  bill  for  specific  per- 
formance was  dismissed.  And  a  similar  deci- 
sion was  made  by  the  Lord  Chancellor,  where 
his  lordship  said:  "The  things  required 
must  be  done  in  the  order  of  sequence  stipulat- 
ed. These  were  notice  and  the  payment  of 
the  money,  on  a  day  certain."'  Bq.  Jur.  i 
777a.  •  •  •  The  rule  Is  well  expressed  In 
Lord  Ranelagh  v.  Melton,  2  Drew.  &  S.  278, 
where  it  was  said:  'No  doubt  if  an  owner 
of  land  and  an  intending  purchaser  enter  in- 
to a  contract  constituting  between  them  the 
relation  of  vendor  and  purchaser,  and  there 
is  a  stipulation  in  the  contract  that  the  pur- 
chase money  shall  be  paid  and  the  contract 
completed  on  a  certain  day,  this  court,  In  or- 
diuary  cases,  has  established  the  principle 
that  time  is  not  of  the  essence  of  the  contract, 
and  that  the  circumstances  of  the  day  fixed 
for  the  payment  of  the  money  and  the  com- 
pletion of  the  purchase  being  past  does  not 
entitle  either  party  to  refuse  to  complete. 
On  the  other  hand,  it  is  well  settled  that 
when  there  is  a  contract  between  the  owner 
of  land  and  another  person,  if  such  per- 
son shall  do  a  specific  act  then  be  (the  own- 
er) will  convey  the  land  to  him  in  fee,  the 
relation  of  vendor  and  purchaser  does  not 
exist  lietween  the  parties  unless  and  until 
the  act  has  been  done  as  specified.  The  court 
regards  It  as  the  case  of  a  condition,  in  the 
performance  of  which  the  party  performing 
it  is  entitled  to  a  certain  benefit;  but  in  or- 
der to  obtain  such  benefit  he  must  perform 
the  condition  strictly.  Therefore,  if  there  be 
a  day  fixed  for  Its  performance,  the  lapse  of 
that  day  without  its  being  performed  pre- 
vents him  from  claiming  the  benefit',"-  And 
in  the  case  of  Clark  v.  Mining  Co.,  supra,  the 
Supreme  Court  of  Montana,  in  discussing 
this  subject  says:  "The  contract  was  uni- 
lateral, and  by  Its  express  terms  time  was 
of  its  essence.  'There  is  a  decided  distinc- 
tion between  an  option  to  purchase,  which 
may  be  exercised  or  not  by  the  prospective 
purchaser,  and  an  absolute  contract  of  sale, 
wherein  one  of  the  parties  agrees  to  sell  and 
the  other  to  buy  certain  property,  the  sale  to 
be  completed  within  an  agreed  time.  In  the 
latter  case,  of  course,  the  mere  lapse  of  time, 
with  the  contract  unperformed,  does  not  en- 
entitle  either  party  to  refuse  to  complete  It, 
and  therefore  time  is  not  of  the  essence  of  the 
contract    But  where  the  contract  is  merely 
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an  option,  generally  without  consideration, 
and  especially  as  applied  to  mining  property, 
of  course,  as  pointed  out  in  the  last  preced- 
ing sections,  time  Is  of  Its  essence.  The  pro- 
spective purchaser  must  act  promptly  with- 
in the  time  specified,  or  his  right  to  purchase 
is  gone.'  Snyder  on  Mines,  {  1378.  And 
see  Llndley  on  Mines,  S  839;  Settle  v.  Win- 
ters, 2  Idaho,  199,  10  Pac.  216;  Pomeroy  on 
Contracts,  §  387;  Fry  on  Specific  Perform- 
ance (3d  Kd.)  §  1052." 

The  contention  of  the  plaintiff,  therefore, 
that  time  Is  not  of  the  essence  of  the  con- 
tract in  the  case  at  bar  for  the  reason  that 
It  has  not  been  expressly  made  so  by  the 
terms  of  the  contract  as  provided  by  section 
1267,  Rev.  Civ.  Code,  and  construed  by  this 
court  In  Strunk  v.  Smith.  8  S.  D.  407,  66  N. 
W.  928,  Is  not  tenable;  for,  as  we  have  seen, 
time  18  not  only  necessarily  of  the  essence 
of  an  option  contract,  but  in  the  case  at  bar 
time  Is  expressly  made  of  the  essence  of  the 
contract  by  the  terms  thereof,  though  not  in 
the  precise  language  of  the  statute.  This 
was  the  view  taken  by  the  Supreme  Court  of 
California  in  construing  a  similar  contract  in 
Bennett  v.  Hyde,  supra,  notwithstanding  the 
Code  of  California  contains  the  same  provi- 
sion in  regard  to  time  being  of  the  essence  of 
the  contract  as  Is  found  In  our  Code.  In  that 
case  the  court,  in  discussing  the  subject,  says; 
"Appellant  seems  to  concede  that  such  would 
be  the  effect  of  the  language  used  but  for  sec- 
tion 1492  of  the  Civil  Code,  which  he  claims 
renders  it  necessary  for  the  parties  in  their 
contract  to  declare  in  so  many  words  that 
time  is  of  the  essence  of  the  obligation  to 
give  it  that  effect  At  law,  time  has  always 
been  considered  of  the  essence  of  the  con- 
tract But  equity,  unwilling  to  permit  a  for- 
feiture if  it  can  be  avoided,  has  held  other- 
wise except  when  the  parties  have  so  ex- 
pressed their  intent,  or  It.is  clearly  to  be  In- 
ferred. This  rule,  we  think,  it  was  Intended 
to  adopt  in  the  Code  provision,  limiting  it 
however,  where  the  delay  is  capable  of  exact 
compensation,  by  requiring  that  the  intent 
shall  expressly  appear  In  the  contract  But 
courts  of  equity  have  always  held  that  such 
intention  is  expressed  when  the  contract  pro- 
vides, as  in  this  case,  that  performance  must 
be  on  time,  or  the  party  or  parties  shall  lose 
all  rights  under  it.  Time  is  of  the  essence 
of  the  contract  when  performance  must  be 
on  time  to  entitle  a  party  to  its  performance 
by  the  other  party.  Where  this  is  expressed 
of  the  contract,  the  parties  have  expressly 
declared  that  time  la  of  the  essence  of  the 
obligation."  Hermann  v.  Winters,  supra. 
Prom  the  authorities  cited  on  this  subject, 
it  seems  to  be  settled  that  In  an  option  con- 
tract time  is  necessarily  of  the  essence  of  the 
contract,  and  that  unless  the  payments  are 
made  or  tendered  at  the  time  specified  In  the 
contract  the  same  is  terminated,  and  all  li- 
ability on  the  part  of  the  owner  of  the  prop- 
erty to  make  such  conveyance  is  at  an  end. 
Clearly,  therefore,  the  defendants  were  not 


bound  to  convey  after  failure  to  pay  the  Jnii» 
installment..    - 

This  brings  us  to  the  consideration  of  the- 
other  important  questions  presented  in  thl» 
case,  namely,  as  to  whether  or  not  the  plain- 
tiff is  entitled  to  recover  back  the  money 
paid  by  him  on  account  of  the  contract  It 
Is  contended  by  plaintiff  that  conceding  that 
the  contract  cannot  be  enforced  by  requiring^ 
the  defendants  to  convey  the  property,  still 
the  plaintiff  Is  entitled  to  recover  the  amount 
of  this  action  paid  by  him  less  the  damages 
sustained  by  the  defendant  under  the  de- 
cision of  this  court  in  Barnes  v.  ClementSy 
12  S.  D.  276,  81  N.  W.  301,  but  we  are  of  the 
opinion  that  this  contention  is  untenable. 
While  such  a  rule  was  adopted  by  this  court 
in  bilateral  contracts  for  the  sale  and  pur- 
chase of  real  property,  such  a  rule  has  no 
application  to  option  contracts.  It  would 
seem  that  the  authorities  agree  that  In  an 
option  contract  the  money  paid  on  account 
thereof  cannot  be  recovered  back  by  the  party 
paying  the  same,  but  that  it  can  be  retained 
by  the  owner  of  the  property  to  whom  It  has 
been  paid.  Clark  v.  Am.  Mln.  Co.,  supra; 
Reddish  v.  Smith,,  10  Wash.  178,  38  Pac.  1003, 
46  Am.  St  Rep.  781;  Lawrence  v.  Miller, 
86  N.  T.  131.  In  the  case  of  Clark  v.  Mlnlng^ 
Co.,  supra,  the  Supreme  Court  of  Montana,  ia 
discussing  the  subject  of  the  right  of  the 
plaintiff  to  recover  back  money  paid  by  him 
on  account  of  the  option  contract  says :  "But 
as  to  option  contracts  generally,  the  rule  is 
thus  stated  In  Warvelle  on  Vendors,  8  824: 
'An  option  of  purchase  rests  on  different 
grounds,  and  is  governed  by  different  rules, 
from  those  which  obtain  in  case  of  bilateral 
contracts.  Where  the  time  for  acceptance  is 
not  limited.  It  must  if  given  for  a  consider- 
ation, remain  open  for  a  reasonable  time,  to 
be  determined  by  all  the  circumstances  of 
the  case;  but  If  the  option  reserved  Is  to 
purchase  at  any  time  before  a  certain  day 
for  a  certain  sum,  to  be  paid  on  demand  for 
deed,  time  is  of  the  essence  of  the  contract 
and  equity  cannot  relieve  after  the  time,  nor 
require  the  repayment  of  money  paid  to  se- 
cure the  option.'  And  we  think  that  because 
of  the  peculiar  conditions  surrounding  con- 
tracts for  the  sale  of  mining  property  where 
the  contract  is  unilateral,  or  in  the  nature  of 
an  option,  providing  for  partial  payments 
upon  the  purchase  price  at  stated  times.  It 
is  the  manifest  intention  of  the  parties  that 
the  vendor  shall  retain  all  payments  matte, 
unless  It  Is  directly  specified  to  the  contrary ; 
and  although  the  contract  be  mutually  re- 
scinded, unless  it  affirmatively  appears  from 
the  contract  of  sale,  or  in  the  agreement  to 
rescind,  that  the  vendee  Is  to  have  the  pay- 
ments made  by  him  refunded,  he  cannot  re- 
cover them."/'The  above  case  is  directly  In 
point  for  the  reason  that  the  action  in  that 
case  was  to  recover  back  $165,000  paid  by  the 
plaintiff  on  account  of  an  option  contract  for 
the  purchase  of  mining  property  similar  to 
the  one  at  bar,  and  the  learned  Supreme  Court 
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of  Montana  reveroed  tbe  judgment  of  the 
trial  court  In  favor  of  the  plaintiff  for  tbe 
amount  so  paid,  and  held.  In  effect,  that  the 
plaintiff  was  not  entitled  to  recover  back  tbe 
money  so  paid.  In  the  case  at  bar  It  will  be 
noticed  that  the  plaintiff  paid  originally  the 
smn  of  $3,000  for  the  option  contract  or  for 
the  privilege  of  purchasing  the  property.  It 
could  not  reasonably  be  claimed  that  the 
plaintiff,  under  any  circumstances,  could  re- 
cover back  this  $3,000  eo  paid  for  the  option. 
The  contract  of  March  20th  resulting  in  a  new 
agreement  was.  In  effect,  on  the  part  of  tbe 
defendant,  that  on  the  payment  of  $8,500 
tbe  option  or  right  to  purchase  should  con- 
tione  until  June  l&th,  and  neither  at  law  nor 
in  equity  is  the  plaintiff  entitled  to  be  re- 
paid by  the  defendant  the  amount  so  paid, 
as  the  money  so  paid  was  the  only  consid- 
eration for  the  option  contract,  and  Its  re- 
tention by  tbe  defendants  was  the  only  dama- 
ages  which  they  were  entitled  to  recover  for 
tbe  failure  of  the  plaintiff  to  carry  out  the 
terms  of  the  contract.  In  a  qontract  for  the 
sale  and  purchase  of  property,  where  one 
party  is  bound  to  convey  upon  the  payments 
of  certain  stipulated  sums  and  the  other 
party  binds  himself  to  make  the  payments  so 
stipulated,  the  owuer  of  the  property  may  re- 
cover the  purchase  price.  In  such  cases  a 
vendor  may,  at  the  proper  time,  tender  a 
deed  and  demand  his  mon^,  and  if  time  is 
not  made  of  the  essence  of  the  contract  and 
no  such  tender  of  the  deed  and  demand  of 
payment  is  made,  the  purchaser  is  not  held 
to  a  strict  compliance  with  the  terms  of  the 
contract  as  to  time,  and  may  subsequeutly. 
to  the  expiration  of  such  time  make  a  tender 
of  the  money  due.  Pier  ▼.  Lee,  14  S.  D.  600, 
86  N.  W.  642. 

It  is  contended  by  the  plaintiff  that  by 
reason  of  the  existence  of  a  lease  on  a  small 
portion  of  the  premises  included  in  the  con- 
tract and  the  existence  of  an  option  contract 
in  favor  of  Mr.  Frank  upon  which  a  suit  was 
commenced  to  enforce  such  contract  prior 
to  the  time  fixed  for  tbe  June  payment,  the 
plaintiff  was  excused  from  making  or  tender- 
ing the  payment  at  the  time  specified.  In  the 
view  we  take  of  the  case  it  will  not  be  neces- 
sary to  determine  on  this  appeal  whether  or 
not  a  party  may  be  excused,  by  reason  of 
fraud,  concealment,  or  misrepresentation  of 
defects  In  a  title  on  tbe  part  of  the  owner,  or 
accident  or  mistake  on  the  part  of  the  holder, 
of  the  option,  or  for  any  other  cause  consti- 
tuting grounds  for  the  rescinding  of  a  con- 
tract as  provided  by  cliapter  2,  tit.  6,  Rev.  Civ. 
Code,  from  the  nonpayment  or  failure  to 
tender  the  payment  within  the  time  specified 
in  tbe  contract,  as  from  the  findings  of  tbe 
court  in  this  case  It  dearly  appears  that  there' 
vag  no  such  fraud,  misrepresentation,  con- 
cealment, mistake,  accident,  or  any  ground 
for  a  resdasion  of  the  contract,  and  that  the 
plaintiff  knew,  at  the  time  he  entered  into 
tbe  contract  the  condition  of  defendants' 
title  to  the  property  and  the  existence  of  the 


lease  and  the  Frank  contract,  and  that  he 
entered  into  the  contract  with  the  full  knowl- 
edge of  these  defects,  if  there  were  defects 
in  defendants'  title.  The  findings  of  the  court 
upon  this  subject,  which  seem  to  be  fully 
sustained  by  the  evidence,  are,  in  substance, 
that  the  plaintiff  was  Interested  as  part  owner 
in  a  number  of  mining  claims  included  in  the 
contract ;  that  he  had  knowledge  of  the  Frank 
contract  and  knew  that  it  was  an  option  con- 
tract and  that  said  Frank  had  never  complied 
with  the  conditions  of  tbe  same  and  the 
same  was  terminated  long  prior  to  the  con- 
tract entered  into  by  him  on  March  20th; 
that  he  knew  of  the  existence  of  a  lease  on  a 
small  portion  of  one  of  the  mining  claims, 
and  he  himself  owned  a  majority  interest  In 
said  claims.  It  will  therefore  be  observed,  by 
the  findings  of  the  court,  that  there  was  no 
fraud,  misrepresentation,  or  concealment  as 
to  any  dtf ecto  In  their  title  by  tbe  defendants, 
and  that  the  plaintiff  was  not  prevented 
from  making  tbe  payment  of  June  16th  by 
reason  of  any  accident  or  mistake,  and  that 
there  was  no  valid  excuse  on  the  part  of  the 
plaintiff  for  bis  failure  to  make  such  pay- 
ment at  the  time  apedfled.  The  plaintiff 
cites  and  relies  upon  the  case  of  Barnes  ▼. 
Clement  12  S.  D.  270,  81  N.  W.  801,  in  support 
of  his  contention  that  the  money  paid  in 
this  case  could  not  under  the  statute,  be 
deemed  forfeited,  but  that  he  was  entitled 
to  recover  back  tbe  same  less  the  amount  of 
damages  which  the  defendant  might  sustain. 
But  in  that  case  it  will  be  observed  by  an 
examination  of  the  same  that  the  contract 
between  the  parties  was  a  bilateral  con- 
tract and  not  a  imllateral  or  option  contract 
as  in  the  case  at  bar.  As  before  stated,  the 
law  applicable  to  bilateral  and  imllateral 
or  option  contracts  is  not  the  same,  and  the 
decisions  upon  the  two  classes  of  cases  are 
based  upon  entirely  .distinct  principles.  We 
are  clearly  of  the  opinion,  under  the  terms 
of  the  contract  and  the  facts  as  found  by  the 
court  in  this  case,  therefore,  that  tbe  plain- 
tiff Is  not  entitled  to  recover  back  all  or  any 
part  of  the  moneys  so  paid  by  him  on  account ' 
of  said  contract. 

There  is,  however,  another  and  perhaps 
more  satisfactory  ground  upon  which  the 
judgment  of  the  circuit  court  can  be  sus- 
tained, namely,  tbe  abandonment  of  tbe  con- 
tract before  the  15th  of  Jime,  when  the  sec- 
ond payment  was  made.  It  appears  from  the 
findings  of  the  court  fully  sustained  by  the 
evidence,  that  prior  to  the  16th  of  June  the 
plaintiff  had  repudiated  or  abandoned  tbe 
contract  In  controversy.  Upon  this  8ul>- 
ject  the  court  finds  as  follows:  "(8)  The 
court  further  finds  that  the*  plaintiff  was  not 
on  June  15,  1902,  ready  nor  willing  to  make 
the  said  payment  of  $8,500  provided  for  upon 
said  date  in  said  contract,  but  that  the  said 
defendants  were,  at  all  times,  up  to  the  time 
of  the  repudiation  of  the  said  contract  by 
the  said  plaintiff  and  on  June  16, 180%  ready, 
able,  and  willing  to  perform  said  contract  In 
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all  OiiagB  by  them  required  to  be  performed. 
That  after  the  repudiation  of  aald  contract 
by  tlie  plaintur  In  May,  1002,  and  gnbseqnent 
to  Ills  default  in  the  payment  of  said  $8,500 
on  Jane  15,  1902,  said  plaintiff,  Hanschka, 
reassigned  the  said  Barron  lease  to  the  said 
Charles  Barron,  and  the  said  Charles  Bar- 
ron has  since  assigned  the  same  to  a  third 
party,  to  wit,  John  Treber,  who  now  holds 
the  same.  (9)  The  court  further  finds  that 
during  the  winter  and  spring  of  1002  certain 
capitalists  from  the  city  of  Boston  were  ne- 
gotiating for  the  purchase  of  large  bodies 
of  mining  ground  In  the  vicinity  in  which 
said  premises  hereinbefore  descriiied  are 
situated,  and  that  the  said  plaintiff,  Han- 
schka, secured  the  said  option  of  March  20, 
1002,  from  the  defendants  upon  said  prop- 
erty for  the  purpose  and  with  the  expecta- 
tion of  selling  said  properties  to  said  eastern 
capitalists,  together  with  certain  other  prop- 
erties either  adjoining  said  properties  or  in 
the  immediate  yicinity  thereof  which  the 
said  Hanschka  either  owned  or  had  obtained 
options  upon.  That  one  payment  of  about 
135,000  was  made  to  said  Hansclika  by  said 
eastern  capitalists  upon  said  deal,  and  that 
the  second  payment  fell  due  about  the  1st 
day  of  May,  1902,  which  said  second  payment 
was  not  made;  the  said  eastern  capitalists 
abandoning  said  options  and  forfeiting  the 
said  previous  payment  That  subsequent  to 
the  falling  through  of  said  deal  there  was 
a  depreciation  in  the  values  of  mining  prop- 
erties In  and  about  said  vicinity,  including 
the  values  of  said  properties  in  question. 
That  said  properties  are  mining  properties 
of  fluctuating  values,  and  that  for  several 
months  subsequent  to  the  falling  through  of 
said  deal  with  said  eastern  capitalists  the 
value  of  said  properties  described  in  said 
contract  of  March  20,  1902,  depreciated,  and 
that  said  properties  begun  again  to  appre- 
ciate and  increase  in  value  In  the  fall  of 
1002,  and  that  the  values  of  the  said  prop- 
erties at  the  time  of  the  commencement  of 
this  action,  which  was  commenced  on  Feb- 
ruary 18,  190B,  were  materially  greater  than 
in  the  latter  part  of  May  or  on  June  15, 100(2. 
That  said  properties,  on  March  20,  1002, 
were  and  they  now  are  of  the  value  of  about 
$50,000.  (10)  •  •  •  That  there  has  been 
no  failure  or  refusal  on  the  part  of  the  de- 
fendants to  comply  with  any  of  their  agree- 
ments, but  that  such  failures  and  defaults 
have  been  on  the  part  of  the  plaintiff." 

It  will  thus  be  seen  that  the  plaintiff  in 
effect  repudiated  and  abandoned  his  con- 
tract without  any  agreement  with  or  con- 
smt  of  the  defendants,  so  far  as  the  record 
discloses,  for  the  reason  that  the  eastern 
capitalists  who  had  taken  an  option  contract 
from  him  had  abandoned  their  contract  and 
declined  to  take  the  property,  and  the  further 
fact  that  the  property  had  depreciated  in 
value.  It  is  quite  clear  from  the  findings  of 
the  court  that  the  option  contract  was  taken 
from  the  defendants  for  the  purpose  of  con- 


veying the  pr«q>erty  to  the  eastern  capitalists, 
and  when  they  failed  to  carry  out  the  terms 
of  their  contract  the  plaintiff  r^udiated  and. 
abandoned  the  contract  with  the  defendants. 
The  plaintiff  having  repudiated  and  aban- 
doned his  contract  the  same  was  absolutely 
t^mlnated,  and  the  plaintiff  could  not  there- 
after enforce  the  same  or  recover  any  sum 
paid  thereon. 

The  Judgment  of  the  circuit  court  and 
order  'denying  a  new  trial  are  afilrmed. 

FULL.EB,  P.  J.  Though  not  entirely  sat- 
isfied that  the  contract  under  consideratiom 
Is  of  a  character  making  time  of  Its  essence, 
because  not  by  its  terms  expressly  so  pro- 
vided, I  concur  in  affirming  the  action  of  tlie 
court  below  on  the  ground  that  appellant  had 
forfeited  every  right  thereund»  by  aban- 
donment and  repudiation  long  before  the 
commencement  of  this  action. 

MASEY,  J.,  dissents. 


SWEENET  CATTLE  00.  T.  BBB.» 

(Supreme  Court  of  South  Dakota.     Jane  13, 
1006.) 

SFECinO   PERFOBMANCE — EVIDKRCB. 

An  alleged  contract  to  convey  land  cannot 
be  specifically  enforced,  where  the  undisputed 
evidence  shows  that  defendant  neither  owned 
nor  contracted  to  sell  the  land  described,  and 
that  the  only  land  in  which  defendant  had  any 
interest  had  been  sold  and  conveyed  by  him  as 
executor  under  an  order  of  the  county  court, 

Earsuant  to  negotiations  in  which  the  vendees, 
1   the  contract  sought  to   be  enforced,   acted 
merely  as  agents. 

Appeal  from  Circuit  Court,  Poinlngton 
County. 

Action  by  the  Bla<^  Hills  Beal  Estate 
Agency  against  Herman  Erb,  in  which  the 
Sweeney  Cattle  Company  was  substituted 
as  plaintiff.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Beversed. 

Chauncey  L.  Wood  and  Cltarles  W.  Brown, 

for  appellant 

FULLEB,  P.  3.  The  Black  HlUs  Beal 
Estate  Agency,  a  copartnership  consisting  of 
Eathen  Allen  and  Thomas  Sweeney,  insti- 
tuted this  action  on  the  9th  day  of  August, 
1003,  to  enforce  specific  performance  of 
a  contract  to  sell  and  convey  to  them 
certain  real  estate  which  it  Is  alleged 
was  made  and  entered  into  by  and  between 
plaintiffs  and  defendant  on  the  8th  day  of 
February,  1002.  One  year  after  the  trial 
was  concluded,  but  prior  to  the  rendition  and 
filing  of  the  court's  decision,  the  copartner- 
ship sold  and  assigned  their  alleged  con- 
tract and  cause  of  action  to  the  Sweeney 
Cattle  Company,  a  corporation,  which  the 
trial  court  thereupon  substituted  as  plaintiff 
in  the  action  and  in  its  favor  decreed  spe- 
cific performance  as  prayed  for  in  the  com- 
plaint, and  the  defendant  appeals. 

•Rsheu-lDg  denied  August  IS,  1906. 
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The  land  which  it  ia  alleged  defendant,  as 
the  sole  devlaee  and  legatee  of  Richard 
Eit),  deceased,  owned  on  the  8th  day  of 
Febmaty,  1902,  and  upon  that  date  con- 
tracted to  aell  and  conTey  to  plaintiffs'  as- 
lignon,  together  with  other  real  and  per- 
KMial  property  not  now  In  oontroTersy,  ,18 
deecrlbed  as  follows:  "Thenortu  half  (N.  ^ 
of  toe  Bonthwest  quarter  (S.  W.  ^)  of  section 
twelve  (12),  township  one  (1)  south,  of  range 
■even  (7)  east  of  the  Black  Hills  meridian; 
also  the  east  half  (£  H)  of  the  southeast 
quarter  (S.  B.  m  of  secUon  thlrty-slx  (36), 
township  one  (1)  north,  of  range  seven  (7) 
east  of  the  Blade  Hills  meridian."  Now  the 
ondlspnted  evidence  shows  that  the  defend- 
ant neither  owned  nor  contracted  to  sell 
the  above-deacrlbed  land  to  plalntUTs  as- 
signors at  all.  and  that  the  only  real  prop- 
«ty  wltb  refer«ice  to  which  the  parties 
ever  negotiated  was  1,640  acres  of  Penning- 
hm  oonnty  land  of  which  Richard  Erb  died 
selied,  and  which  was  conveyed  pursuant 
to  snch  negotiations  to  Jacob  Spabr  upon 
petition  of  the  defendant  to  the  county  court, 
as  executor  of  the  estate  of  deced«it  and 
In  obedience  to  an  order  of  such  court  made 
and  entered  on  the  18th  day  of  Fd)rnary, 
IMS.  This  sale  was  duly  confirmed  on  the 
following  day  and  it  was  established  at  the 
trial  by  uncontroverted  evidence  that  the  orig- 
inal plaintiffs,  Eatfaoi  Allen  and  Thomas 
Sweeny,  the  copartnoshlp  under  which  the 
present  plaintiff  claims  the  right  to  maintain 
tbls  action,  acted  with  reference  to  the 
transaction  In  no  other  capacity  than  as  the 
acenti  of  the  defendant 

It  follows  that  specific  performance  is  not 
enforceable,  and  the  judgment  appealed  from 
Is  reversed. 


BELBAI*    T.    NORTHERN    PAO.    RT.    CO. 

ISapreme  Court   of  North   Dakota.     May  31, 
1906.) 

1.  Master  aro  Servant— Injitbt  to  Servant 

— COMJION-liAW  LTABitrrr. 
The   evidenre    shows    that    there    was   no 
amnion-Iaw   liability   on   the   part  of  the  de- 
fendant for  the  plaintiS's  injury. 

2.  Sake— Railroao    Eicflot£s— Neouobncb 
OF  Co-Emplot£s. 

(Siapter  131,  p.  178,  Laws  1903,  making 
nilroad  companies  liable  to  an  employ^  for  in- 
juries, canned  by  the  nesligence  of  a  co-em- 
ployi,  applies  only  to  those  employes  engaged 
io  operating  the  railroads,  and  so  exposed  to 
tlx  peculiar  damages  attending  that  business. 
'  [Ed.  Note. — For  /ases  in  point,  see  vol  34, 
Cent.  Dig.  Master  and  Servant,  {f  859-368.] 

3.  Same. 

The  work  in  which  the   plaintiff  and  his 
fellow  servant  were  engaged  was  not  that  kind 
of  work  to  which  the  statute  applies. 
(Syllabns  by  the  Court.) 

Appeal  from  District  Court,  Barnes  County; 
ISdward  T.  Bnrke,  Judge. 

Action  by  Roy  Beleal,  by  E.  J.  Beleal,  his 
Knardian  ad  litem,  against  the  Northern 
Pacific    Railway    C<Mnpany.    Judgment    tor 
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plaintiff,  defendant  appeals.    Reversed,  and 
Judgment  ordered  for  defoidant 

Ball,  Watson  &  Maclay,  for  appellant 
Lee  Combs,  for  respondent 

BNQERUD,  J.  This  U  an  action  brongbt 
by  a  minor,  who  ia  represented  by  a  gnard- 
Ian  ad  litem,  to  recover  damages  for  an  in- 
jury suffered  while  in  the  employ  of  the  de- 
fendant railroad  company,  for  which  injury 
he  claims  the  company  is  liable  He  alleges 
that  the  Injury  was  caused  by  negligence  for 
which  the  company  Is  liable  on  common-law 
principles,  and  also  claims  that  the  defendant 
is  liable  nnder  chapter  131,  p.  178,  I^ws  1903, 
because  the  injury  was  caused  by  the  negli- 
gence of  a  fellow  servant  The  trial  court 
denied  defendant's  motion  for  a  directed 
verdict  and  submitted  the  question  of  liabil- 
ity to  tlie  Jury.  There  was  a  verdict  for 
plaintiff,  and  Judgment  accordingly.  The 
court  denied  defendant's  alternative  motion 
for  Judgment  notwithstanding  the  verdict 
or  for  a  new  trial.  The  defendant  appealed 
from  that  order. 

The  appellant  assigns  as  error  the  dental 
of  said  several  motions,  and  the  assignments 
also  question  the  propriety  of  the  instruc- 
tions to  the  Jury.  There  is  no  dispute  as  to 
the  facts.  The  plaintiff,  at  the  time  of  the 
injury,  December  81,  1903,  was  10  years  of 
age  and  lived  with  his  paroits  at  Valley 
City,  where  the  accident  occurred.  He  was 
large  and  strong  for  a  boy  of  his  age,  and 
intelligent  Some  time  before  the  accident 
the  company  had  a  force  of  men,  in  charge 
of  a  foreman,  at  work  cutting  and  removing 
Ice  from  the  Sheyenne  river  at  Valley  City, 
and  loading  It  Into  cars  for  the  use  of  the  com- 
pany. The  plaintiff  was  engaged  to  assist 
in  tills  labor  and  had  been  at  work  three 
days  before  the  accident  The  blocks  of  ice 
were  taken  from  the  river  to  a  platform  or 
staging  on  the  bank  about  8  feet  high.  The 
platform  was  about  20  feet  from  the  track. 
The  Ice  was  conveyed  from  this  platform  to 
the  cars  by  sliding  it  down  one  or  the  other 
of  three  open  chutes  extending  from  the 
platform  to  the  track.  A  car  was  placed 
at  the  lower  end  of  each  chute,  so  that  three 
cars  could  be  loaded  at  the  same  time. 
Guard  rails  were  fastened  on  the  edges  of 
each  chute  so  as  to  prevent  the  blocks  of  ice 
from  falling  off  on  the  sides.  The  lower  end 
of  the  chutes  did  not  extend  to  the  edge  of 
the  car  that  was  being  loaded.  The  blocks 
of  ice  were  often  broken  and  crushed  in  tht 
chute,  and  It  was  necessary  to  have  a  means 
of  disposing  of  the  crushed  and  broken  pieces 
of  ice  which  were  constantly  accumulating 
at  the  bottom  of  the  chute.  In  order  to  do  this 
the  chutes  were  so  constructed  as  to  leave 
a  space  about  two  feet  wide  between  the 
lower  end  of  the  chute  and  the  edge  of  the 
car.  Wuen  the  car  was  in  position,  beams 
were  laid  across  so  as  to  bridge  this  space. 
These  beams  had  to  be  removed  and  replaced 
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every  time  a  loaded  car  was  to  be  taken  away 
and  an  empty  one  put  in  position  for  load- 
ing. The  broken  and  crushed  ice  was  push- 
ed or  shoveled  off  the  sides  of  this  temporary 
platform,  and  a  man  bad  to  be  kept  at  work 
on  the  gTQund  beneath  to  prevent  its  accumn- 
latlon  in  sufficient  quantities  to  block  the 
track.  The  plaintiff  was  so  engaged  when 
he  was  injured  by  a  large  block  of  ice  fall- 
ing upon  him,  badly  crushing  and  lacerat- 
ing the  muscles  of  bis  left  leg.  The  block 
of  Ice  had  been  broken  in  the  chute  and  was 
unfit  to  be  loaded.  One  of  the  workmen 
above  had  therefore  pushed  it  off  the  said 
temporary  platform  without  warning  the 
plaintiff,  who  was  at  work  below.  Plaintiff 
asserts  that  it  was  an  act  of  negligence,  for 
which  the  defendant  is  liable,  that  no  guard 
rail  was  constructed  so  as  to  prevent  the 
broken  Ice  from  being  pushed  off  the  platform. 
This  contention  is  manifestly  untenable. 
Such  a  guard  rail  would  have  defeated  the 
purpose  for  which  the  temporary  platform 
was  constructed.  Moreover,  the  danger  to 
one  underneath  would  have  been  Just  as 
great  whether  the  Ice  was  pushed  off  or  lifted 
or  thrown  off,  provided,  in  either  case,  there 
was  no  warning. 

The  contention  that  the  defendant  is  liable 
because  the  foreman  put  this  boy  to  work 
In  this  hazardous  position,  without  warning 
him  of  the  danger,  is  equally  untenable.  A 
boy  16  years  of  age  of  ordinary  Intelllg^ice 
could  not  possibly  fail  to  know  and  appreci- 
ate the  danger  of  working  underneath  the 
edge  of  the  platform.  Any  amount  of  ex> 
planation  of  those  dangers  would  cotfvey  no 
more  information  than  his  eyes  disclosed. 
The  Injury  was  not  the  result  of  any  lack 
of  knowledge  of  the  risk,  but  was  wholly 
due  to  the  negligence  of  the  man  above,  who 
pushed  the  heavy  piece  of  Ice  off  without 
warning  to  the  boy  below. 

There  was  no  evidence  whatsoever  of  any 
negligence  imputable  to  the  defendant  as  a 
master,  on  common-law  principles.  The  de- 
fendant Is  liable  only,  If  at  all,  by  reason  of 
the  provisions  of  chapter  131,  p.  178,  Lews 
1903:  "Every  railroad  company  organized  or 
doing  business  in  this  state  shall  be  liable 
for  all  damages  done  to  any  employ^  of  such 
company  In  consequence  of  any  negligence 
of  its  agents,  or  by  any  mismanagement  of 
its  engineers,  or  other  employes,  to  any  per- 
son sustaining  such  damage;  and  no  con- 
tract which  restricts  such  liability  shall  be 
legal  or  binding."  With  the  exception  of 
the  last  clause,  this  statute  Is  a  verbatim 
copy  of  the  Kansas  law  on  the  same  subject. 
Comp.  Laws  I\an.  1879,  c.  84,  §  29.  Though 
differing  slightly  in  phraseology,  it  Is,  In 
substance,  Identical  with  the  statute  which 
was  in  force  in  Iowa  from  1862  to  1872  (sec- 
tion 7,  c.  169,  p.  198,  Laws  Iowa  1862),  and 
with  the  statute  enacted  in  Minnesota  in 
1887,  which  Is  still  In  force  in  that  state 
(chapter  13,  p.  69,  Laws  Minn.  1887).    It  is 


quite  deer,  from  the  tide  of  the  act,  as 
well  as  from  the  fact  tiiat  it  was  evidently 
borrowed  from  a  sister  state  where  It  had 
been  construed,  that  the  word  "agent"  was 
not  used  in  a  strict  sense,  but  was  intended 
to  include  employes  within  its  meaning. 
Giving  tlie  word  "agent"  that  meaning,  it  is 
clear  that  the  act,  if  applied  literally,  is 
broad  enough  to  Impose  upon  the  defendant 
railroad  company  liability  for  the  negligence 
of  the  plaintUTs  fellow  servant  The  ap- 
pellant contends,  however,  that  the  language 
of  the  act  cannot  l>e  taken  literally.  Counsel 
insists  that  the  act  Imposes  this  extraordi- 
nary liability  upon  a  railroad  corporatioa 
only  in  those  cases  where  an  employe  is  in- 
jured by  the  negligence  of  a  fellow  servant 
while  engaged  In  some  railroad  employment 
which  exposes  the  employ^  to  those  hazards 
which  are  peculiar  to  the  use  and  operation 
of  railroads.  We  agn^ee  with  counsel's  con- 
tention. The  fact  that  the  statute  was  evi- 
dently borrowed  from  a  sister  state,  where  it 
had  received  a  settled  construction  more 
than  20  years  before  it  was  adopted  here,  is 
very  persuasive  evidence  that  the  Legislature 
Intended  to  adopt  the  construction  which  tbe 
parent  statute  had  received-  This  law  was 
construed  in  Kansas  in  1881,  In  the  case  of 
Missouri  Pac.  Ry.  Co.  v.  Haley,  25  Kan.  35. 
That  court  said  that  the  act  was  borrowed 
from  tne  Iowa  act  of  1862,  and  that,  follow- 
ing the  construction  placed  upon  it  in  Iowa, 
it  should  be  construed  to  embrace  only  those 
persons  more  or  less  exposed  to  the  hazard- 
ous business  of  railroading.  That  construc- 
tion has  been  adhered  to  ever  since  in  that 
state.  The  Iowa  act  of  1862,  from  which  the 
Kansas  act  was  derived,  was  construed  by 
the  Iowa  Supreme  C!ourt  In  1872,  In  Deppe 
V.  Railway  C!a,  36  Iowa,  52.  It  was  held 
in  that  case  that,  if  the  act  were  construed 
literally  "so  as  to  apply  to  all  persons  In  the 
employ  of  railroad  corporations,  without  re- 
gard to  the  business  they  were  employed  in, 
then  it  would  be  a  clear  case  of  class  legisla- 
tion, and  would  not  apply  upon  the  same 
terms  to  all  in  the  same  situation."  It  was 
accordingly  held  that  the  act  only  applied  to 
employes  engaged  In  a  service  exposed  to 
the  perils  incident  to  the  use  and  operation 
of  railroads.  This  law  was  amended  In  1873 
so  as  to  expressly  limit  the  operation 
of  the  act  to  injuries  suffered  while  engaged 
in  the  use  and  operation  of  the  railroad. 
Bucklew  V.  Hallway  Oo.  (Iowa)  21  N.  W. 
103.  The  Minnesota  statute  on  the  sub- 
ject was  adopted  In  1887  (chapter  13,  p. 
69,  Laws  Minn.  1887),  and  is,  in  substance, 
the  same  as  our  law,  differing  only  slightly 
in  phraseology.  The  question  as  to  its  con- 
struction and  constitutionality  was  squarely 
presented  to  the  Supreme  CJourt  of  that 
state  in  Lavallee  v.  Railroad  Co.,  40  Minn. 
249,  41  N.  W.  974,  decided  in  1889.  The 
court  held  that  the  act  applied  "only  to  those 
employes  engaged  in  operating  the  railroads,. 
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and  so  exposed  to  the  peculiar,  dangers  at> 
tending  that  business."  That  decision  has 
been  adhered  to  ever  since  In  that  state 
through  a  long  line  of  decisions.  There  is  a 
strong  presumption  that  our  Legislature,  In 
adopting  the  law,  knew  the  construction 
such  a  law  had  received  in  the  state  or 
states  from  which  our  law  was  apparently 
borrowed,  and  that  presumption  affords 
strong  evldaice  that  the  Legislature  intended 
tbat  It  should  receive  the  same  construction 
hereu  We  should,  however,  hesitate  to  go 
oatslde  of  the  language  of  the  act,  wba«  its 
language  Is  unambiguous,  for  evidence  of 
the  legislative  Intent,  were  we  not  convinced 
that  to  give  effect  to  the  act  literally  would 
convict  the  Legislature  of  transgressing  the 
oonstitational  inhibitions  against  class  legis- 
lation. 

The  state  Constitution  (section  11)  declares 
that  "all  laws  of  a  general  nature  shall  have 
a  uniform  operation."  A  similar  prohibition 
against  class  legislation  is  contained  In  the 
last  clause  of  section  20 :  "Nor  shall  any  citi- 
zen or  class  of  citizens  be  'granted  privileges 
(X  immnnities  which  upon  the  same  terms 
shall  not  be  granted  to  all  citizens."  The  ob- 
ject and  meaning  of  these  constitutional  pro- 
visions has  been  passed  npon  so  often  and 
is  so  well  xmderstood  that  a  discussion  of 
that  subject  is  unnecessary.  Corporations  are 
protected  by  them  as  well  as  natural  persons. 
Gulf,  etc,  Ry.  Co.  v.  Ellis,  166  U.  S.  150,  17 
Sup.  Ct.  255,  41  L.  Ed.  666.  The  prohibition 
against  what  is  popularly  styled  "class  legis- 
lation," does  not  prohibit  proper  classification 
or  discrimination  for  the  purpose  of  legisla- 
tion. It  Is  not  necessary  that  a  law  shall  op- 
erate upon  all  alike,  but,  as  indicated  by  the 
clause  quoted  from,  it  must  operate  alike  up- 
on all  who  are  in  like  8ltuation&  The  law 
need  not  have  a  universal  operation,  but -it 
mast  be  uniform.  Proper  classiflcatlon  Is  per- 
mitted, but  arbitrary  and  unreasonable  dis- 
crimination Is  forbidden.  Vermont  Loan  & 
Trust  Co.  V.  Whithed,  2  N.  D.  82,  49  N.  W. 
318;  Edmonds  v.  Herbrnndson,  2  N.  D.  270, 
50  N.  W.  970,  14  L.  R.  A.  725 ;  Angell  v.  Cass 
Co,  11  N.  D.  265,  91  N.  W.  72.  As  said  by  Mr. 
Justice  Brewer,  in  Gulf,  etc.,  Ry.  Co.  v.  Ellis, 
165  U.  a  165,  17  Sup.  Ct  257,  41  L.  Ed.  666, 
In  dlacnaslng  the  propriety  of  discrimination 
in  legislation:  "That  [classiflcatlon  for  legis- 
lation] must  rest  upon  some  difference  which 
bears  a  reasonable  and  Just  relation  to  the 
act  in  reelect  to  which  the  classification  is 
proposed,  and  can  never  be  made  arbitrarily 
and  without  any  such  basis." 

There  can  be  no  doubt  that  the  business 
of  running  trains,  keeping  the  tracks  in  re- 
pair, and  other  similar  work  connected  with 
the  use  and  operation  of  railroads — that 
class  of  work  which  may  be  called  railroad 
work  proper — is  of  a  peculiarly  hazardous 
nature,  and  for  that  reason  may  be  properly 
placed  In  a  class  by  itself  to  that  extent,  for 
the  purpose  of  imposing  on  the  master  a 
greater  liability  to  the  employes  so  engaged. 


and  giving  to  the  latter  greater  rights  against 
the  master  in  case  of  injury,  than  in  other 
occupations.  Such  laws  have  been  uniformly 
sustained.  Railway  Co.  v.  Mackey,  127  U. 
S.  205,  8  Sup.  Ct  1161,  32  L.  Ed.  107 ;  Rail- 
way Co.  V.  Montgomery  (Ind.  Sup.)  49  N.  E. 
682,  69  L.  R.  A  875,  71  Am.  St  Rep.  301; 
Callahan  v.  Railway  Co.,  170  Mo.  473,  71  S. 
W.  208,  60  L.  R.  A  249,  94  Am.  St  Rep.  746, 
and  cases  cited.  Such  a  classiflcatlon  is 
proper  because  the  peculiar  nature  of  the 
work  furnishes  a  proper  basis  therefor.  The 
statute  in  question,  however,  taken  literally, 
as  respondent  would  have  us  do,  purports 
to  put  railroad  corporations  in  a  class  by 
themselves,  simply  because  they  are  such 
corporations,  and  imposes  upon  them  a  liabili- 
ty from  which  other  corporations  nnder  like 
drcnmstances  are  exempt  and  extends  to 
employes  of  a  railroad,  regardless  of  the 
nature  of  their  work,  certain  rights  which 
other  laborers  engaged  In  the  same  kind  of 
work  do  not  enjoy.  Take  this  case  as  an 
illustration:  There  are  many  other  com- 
panies besides  railroad  companies,  which  lay 
up  ice  in  large  quantities  for  use  in  their 
business.  If  an  ice  company  or  a  meat  pack- 
ing concern  bad  had  this  foroe  of  men  at 
work  at  the  same  time  and  place  and  with 
the  same  apparatus,  and  the  injury  had  been 
inflicted  under  the  same  circumstances,  the 
master  would  not  have  been  liable  for  the 
negligence  of  plaintiff's  fellow  servant  The 
liability  of  the  ice  company  or  the  packing 
house  as  a  master  would  be  less  than  that  of 
the  railroad  company,  and  the  employ^  of  the 
latter  would  have  more  means  of  redress  for 
his  injury  than  the  employ^  of  some  other 
kind  of  corporation.  There  is  absolutely  no 
difference  in  the  nature  of  the  work,  or  in 
the  relative  situation  or  condition  of  the  mas- 
ter and  employs,  between  a  railroad  company 
and  any  other  company  gathering  ice  for 
its  use.  As  said  by  Chief  Justice  Oilflllan,  in 
Lavallee  v.  Railroad  Co.,  supra:  "But  no 
Just  reason  can  be  suggested  why  such  differ- 
ence should  be  founded,  not  on  the  character 
of  the  employment  nor  of  the  dangers  to 
which  those  employed  are  exposed,  but  on 
the  character  only  of  the  employer."  We  may 
add  that  there  Is  no  Just  reason  for  such  an 
arbitrary  discrimination  in  favor  of  the  eni- 
ploy6s  of  the  one  class  of  corporations  and 
against  those  of  another.  In  Georgia  and 
Wisconsin,  It  was  held  that  such  a  discrimina- 
tion was  valid.  Oa.  Ry.  Co.  v.  Ivey,  73  Ga. 
504;  Dltberner  v.  Railway  Co.,  47  Wis.  138, 
2  N.  W.  69.  In  our  opinion  those  decisions 
wholly  fail  to  answer  the  objection  to  such 
discrimination  on  the  ground  of  class  legisla- 
tion. The  Wisconsin  case  InvolTed  an  In- 
Jury  suffered  In  railroad  work  proper,  and 
the  broad  ground  taken  in  that  case  was  un- 
necessary. It  is  noticeable,  too,  that  the  law 
involved  in  that  case  was  repealed  in  1880, 
and  the  new  law  on  the  subject  limits  the 
liability  .of  the  company  so  as  to  make  It 
I  answerable  only  for  the  acts  of  that  class 
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of  employes  who  are  engaged  In  railroad 
work  pr<^r.  Sanborn  &  B.  Ann.  St  Wis.  f 
1^6a.  80  far  as  we  have  discovered,  that 
limitation  is  recognized  In  every  state  where 
such  laws  are  in  force  (with  the  exception 
of  Georgia),  either  by  the  express  language 
of  the  act  or  by  Judicial  construction.  It 
Is  apparent  that  cases  may  often  arise  In 
which.  It  Is  a  matter  of  some  difficulty  to  de- 
termine whether  or  not  the  Injury  was  suf- 
fered while  engaged  in  that  class  of  railroad 
work  to  which  the  act  applle&  This  case, 
however,  presents  no  difficulty  in  that  re- 
spect The  fact  that  the  Ice  was  being  gather- 
ed for  the  use  of  the  railroad  company  does 
not  make  the  work  any  more  hazardous  than 
it  would  be  if  some  other  corporation  were 
the  master.  It  clearly  had  no  connection  with 
the  class  of  railroad  work  to  which  the  act 
applies. 

For  these  reasons,  we  hold  that  the  un- 
disputed evidence  conclusively  shows  that 
the  defendant  Is  not  liable  for  the  injury 
complained  of. 

The  order  appealed  from  Is  reversed,  and 
the  district  court  will  be  directed  to  order 
Judgment  for  defendant  notwithstanding  the 
verdict    All  concur. 


STATE  ex  r*l.  MITCHELL  v.  MATO,  Ooonty 

Treasurer. 

(Supreme  CSonrt   of   North   Dakota.     June   1, 
1906.) 

1.  MUNIOTPAI,     COBPOBATIONS— OaOANIZATIOn 
ARD   OOTEBNMENT. 

Chapter  62,  p.  91,  Laws  1905,  relating  to 
the  orKanizatlon  and  government  of  cities,  is 
a  revision  and  amendment  of-  the  general  law 
on  that  sabject,  and  it  became  operative  upon 
all  cities  previooaly  organized  nnder  the  general 
law,  without  any  action  by  such  cities. 

2L   CORBTITDTIORAL  LaW— CLASS  LBOIBLAHOR 

— Crrr  Taxes. 

Section  124  of  chapter  62,  p.  122,  Laws 
1905,  to  the  extent  that  it  requires  the  county 
treasurer  to  pay  over,  to  cities  organized  un- 
der the  general  law,  tiie  interest  and  penalties 
on  city  and  city  school  taxes  coliected  by  the 
county  treasurer,  is  an  unjust  and  arbitrary  dis- 
crimination in  favor  of  the  taxpayers  in  such 
cities  against  those  of  other  taxing  districts,  and 
is  therefore  invalid,  because  in  contravention  of 
the  constitutional  inhibitions  against  class  legis- 
lation. 

[EM.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  S  649.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Cass  County; 
Chas.  A.  Pollock,  Judge. 

Application  by  the  state,  on  the  relation  of 
Charles  H.  Mitchell,  for  writ  of  mandamus 
to  M.  8.  Mayo,  treasurer  of  Cass  county. 
Judgment  for  relator,  and  defendant  appeals. 
Reversed. 

Harnett  &  Richardson,  for  appellant  Beth 
Newman,  for  respondent 

ENGERUD,  J.  This  is  a  proceeding  by 
mandamus,  brought  in  the  name  of  the  state, 


by  the  relator,  aa  treasurer  of  the  dty  of 
Fargo,  to  compel  the  defendant,  as  treasurer 
of  Cass  county,  to  pay  over  to  relator  the 
amount  of  interest  and  penalties  on  the  city 
and  city  school  taxes,  collected  for  said  city 
by  the  defendant  The  relator  bases  his  right 
to  the  relief  demanded  upon  section  124  of 
chapter  62,  p.  122^  of  the  Laws  of  1906w  That 
section  reads  as  follows:  "The  county  treas- 
urer of  such  county  shall  collect  and  en- 
force the  collection  of  the  city  and  school 
tax  with  and  in  the  same  manner  as  other 
taxes,  and  shall  pay  over  to  the  city  treasurer 
on  the  first  of  every  month  on  demand,  all 
such  taxes  so  collected  during  the  preced- 
ing month,  with  Interest  and  penalties  col- 
lected thereon,  and  shall  forthwith  notify 
the  city  auditor  of  the  amount  so  paid 
over.  He  shall  take  duplicate  receipts 
for  all  such  amounts  so  paid  to  the  city 
treasurer,  one  of  which  shall  be  forthwith 
salt  to  the  city  auditor."  Oiapter  62;  p.  91. 
Laws  1906,  of  which  the  section  quoted  is 
a  part  Is  entitled  "An  act  for  the  organisa- 
tion and  government  of  cities  and  to  provide 
for  the  limitation  of  actions  to  vacate  special 
assessments  heretofore  made."  It  was  ap- 
proved February  28,  1905,  and,  by  virtue  of 
an  emergency  clause,  took  effect  Immediately 
uix)n  Its  approval.  The  defendant  admits 
that  he  collected  and  refused  to  pay  over 
the  Interest  and  penalties  in  question,  but  de- 
nies that  the  relator  is  entitled  thereto  for  sev- 
eral reasons,  only  two  of  which  we  deem  It 
necessary  to  discuss.  These  two  propositions 
are:  First  that  chapter  62,  p.  91,  Laws 
1905,  does  not  become  operative  upon  the  city 
of  Fargo  until  Its  inhabitants  adopt  Its  pro- 
visions by  reorganizing  under  this  law ;  sec- 
ond, that  section  124,  so  far  as  it  purports  to 
give  the  Interest  and  penalties  on  dty  and  city 
school  taxes  to  the  city.  Is  unconstltutiona). 
The  trial  court  heard  the  evidence  submit- 
ted and  awarded  a  peremptory  writ  of  man- 
damus as  prayed  for  by  relator.  The  de- 
fendant appealed  from  the  judgment  A 
statement  of  the  case  was  settled,  wherein 
the  appellant  demanded  a  new  trial  of  all 
Issues,  and  also  specified  certain  alleged  er- 
rors of  law.  A  question  arose  on  the  argu- 
ment as  to  whether  this  court  should  try 
the  ease  anew,  under  section  5630  (Rev. 
Codes,  1899),  or  review  It  on  the  specifica- 
tions of  error.  It  is  imnecessary  to  decide 
that  question,  because  the  propositions  which 
we  deem  decisive  of  the  case  are  such  that 
they  appear  upon  the  face  of  the  judgment 
roll  without  any  statement  of  the  case.  The 
facts  are  not  In  dispute.  It  is  simply  a 
question  as  to  whether  the  facts  alleged  and 
found  entitle  the  relator  to  a  peremptory 
writ  of  mandamus. 

We  shall  take  up  the  defendant's  prop- 
ositions In  the  order  above  stated.  The  ap- 
pellant's argiuient  is  that  chapter  62  is  whol- 
ly a  new  law  for  the  organization  and  gov- 
ernment of  cities ;  that  is,  to  take  effect  only 
when  the  inhabitants  of  a  previously  orgao- 
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Iced  Tillage  or  city  shall  see  fit  to  organize 
under  It  They  contend  that  cities  organ- 
ized under  the  general  law  of  1887  continued 
under  that  law  until  they  elected  to  abandon 
that  form  of  organization  and  reorganize 
tinder  the  new  law  of  1905.  Such  a  con- 
stmctioD  of  this  law  Is  wholly  untenable. 
A  bare  Inspection  of  Its  provisions  dis- 
closes that  It  Is  a  mere  revlson  and  amend- 
ment of  the  general  law  heretofore  In 
force  relating  to  the  organization  and  govem- 
ment  of  cities.  That  law  was  first  enacted 
tn  1887.  as  chapter  73,  p.  190,  Laws  1887.  It 
was  Incorporated  In  the  kerlsed  Codes  of 
1SS&  as  chapter  28  of  tue  Political  C!ode.  A 
few  changes  were  made  by  that  revision,  and 
there  have  been  several  amendments  since. 
Cbmparlson  of  the  act  of  1906  with  the  law 
theretofore  In  force  discloses  that  the  new 
act  repeals  all  former  laws  on  the  subject 
and  le-enacts  them  with  some  changes,  most 
of  which  are  In  minor  parllculars.  The  most 
Important  changes  made  are  In  relation  to 
the  procedure  In  levying  and  collecting  spe- 
cial assessments  for  local  Improvements.  -  In 
all  Its  main  features  the  general  law  relating 
to  the  organization  and  government  of  cities 
remains  the  same  as  It  was  before.  The  new 
act  has  corrected  many  Inconsistencies  and 
defects  apparent  In  the  former  law,  and  has 
brought  together  and  made  into  a  single  stat- 
ute the  original  city  organization  act  and 
all  subsequent  amendments,  Including  those 
made  by  the  Legislature  of  1905.  The  title 
of  the  law  would  have  been  more  appropriate 
if  It  had  been  styled  "An  act  revising  and 
amending  chapter  28  of  the  Political  Code 
as  amended  since  1895."  The  law  embodied 
In  the  act  is  new  only  to  the  extent  that  It 
changes  the  law  formerly  existing.  To  the 
extent  that  It  re-enacts  the  provisions  of  the 
former  law,  it  Is  a  mere  continuation  of  those 
provisions.  Lumber  Co.  v.  Lee,  7  N.  D.  135, 
73  N.  W.  430 ;  City  of  Fargo  v.  Ross,  11  N.  D. 
369.  92  N.  W.  449.  That  this  was  the  in- 
tent of  the  Legislature  Is  stated  in  express 
terms  in  section  192  of  the  act 

Fargo  Is  a  city  organized  under  the  gen- 
eral law,  and  hence  the  revision  of  that  law 
la  operative  on  the  city  without  any  action 
by  the  municipality.  The  relator  Is  entitled 
to  the  relief  prayed  for,  unless  the  ];»nvl8lons 
of  section  124  contravene  some  constitution- 
al limitation.  Under  the  laws  of  this  state, 
the  collection  of  all  taxes,  Including  special 
assessments  for  local  improvements  in  cities, 
la  committed  to  the  officers  of  the  county  in 
which  the  property  taxed  Is  situated.  The 
taxes  levied  by  the  several  cities,  villages, 
townships,  and  school  districts  are  reported 
to  the  coimty  auditor,  who  enters  them  upon 
the  tax  lists  together  with  the  state  and 
county  taxes.  The  county  treasurer  Is 
charged  with  the  duty  of  collecting  all  the 
taxes  10  listed.  For  the  purpose  of  collec- 
tion, the  aggregate  of  the  items  of  each 
year's  tax  charged  against  any  person  or 


corporation,  If  the  tax  Is  on  personal  prop- 
erty, or  against  each  description  of  land,  if 
the  tax  is  on  real  estate.  Is  treated  as  a  sin- 
gle entire  demand,  payable  as  such  at  a 
specified  time.  Certain  interest  and  penal- 
ties for  nonpayment  are  Imposed  and  are 
fixed  at  a  certain  per  cent,  of  the  total 
amount  of  the  taxes  so  listed,  treated^  as  a 
single  demand,  and  are,  of  course,  collected 
with  and  as  part  of  the  taxes  proper.  For 
the  purpose  of  collection  they  are.  Indeed, 
part  of  the  tax.  Railway  Co.  v.  Amrine,  10 
Kan;  318;  Burlington  v.  Railway  Co.,  41 
Iowa,  134.  Althou^  the  interest  and  penal- 
ties are  properly  treated  as  part  of  the  tax 
for  the  purpose  of  collection,  they  do  not 
strictly  attach  pro  rata  to  each  specific  item 
or  kind  of  tax  which  goes  to  make  up  the  ag- 
gregate taxes  upon  which  they  are  computed, 
so  that  the  total  Interest  and  penalty  must 
necessarily  he  apportioned  pro  rata  to  the 
several  items  of  taxes  charged,  and  be  treat- 
ed as  an  Inseparable  part  of  each  item.  The 
Interest  and  penalty  are  Imposed  not  by  the 
several  taxing  districts,  but  by  the  laws  of 
the  state.  They  are  not  taxes  In  the  strict 
sense,  but  are  imposed  for  the  purpose  of 
inducing  prompt  payment  of  the  taxes  prop- 
er. The  disposition  of  them,  therefore,  is 
within  the  control  of  the  Legislature.  Board 
of  Sedgwick  v.  Wichita  (Kan.  Sup.)  64  Pac. 
621;  City  of  New  Whatcom  v.  Boeder 
(Wash.)  61  Pac.  767;  Orookston  v.  County 
Com.,  79  Minn.  283,  82  N.  W.  586,  79  Am. 
St  Rep.  463. 

The  powers  of  the  Legislature  In  this  re- 
spect must  be  exercised,  however,  In  con- 
formity with,  and  subject  to  the  limitations 
imposed  by,  the  Constitution.  When  the  act 
of  1906,  now  in  question,  was  passed,  the 
disposition  of  the  interest  and  penalties  on 
taxes  was  controlled  by  section  1260,  Rev. 
Codes  1890,  which  reads  as  follows:  "All 
penalty  and  interest  collected  on  taxes  shall 
belong  to  the  county  and  become  a  part  of 
the  general  fimd,  or  such  other  fund  as  the 
county  commissioners  may  direct;  except 
the  penalty  and  Interest  collected  on  special 
assessments  due  to  cities,  and  all  such  pen- 
alties and  Interest  shall  be  paid  to  the  city 
thereunto  entitled."  This  provision  was 
adopted  in  1899  (chapter  4,  p.  8,  Laws  1899). 
as  an  amendment  of  section  76  of  the  1897 
revenue  law  (Laws  1897,  p.  286,  c.  126), 
and  restores  substantially  the  provisions  on 
the  same  subject  in  the  1890  revenue  law 
(section  69,  c.  132,  p.  376,  Laws  1890).  Un- 
der this  provision,  all  the  taxpayers  through- 
out the  county  are  alike  benefited  by  the 
revenues  derived  from  this  source.  It  goes 
to  reduce  the  amount  necessary  to  levy  on 
all  the  taxable  property  In  the  county  for 
the  general  fund.  If  section  124  of  the  act 
of  1906  Is  effective  as  a  modification  of  sec- 
tion 1260,  Rev.  Codes  1899,  the  unjust  dis- 
crimination resulting  therefrom  In  favor  of 
dty  taxpayers  and  against  taxjpayeis  In  the 
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rur&I  districts  is  apparent  The  city  taxpay- 
ers will  share  pro  rata  In  the  benefits  of  re- 
duced taxation  for  the  county  general  fund 
resulting  from  the  contributions  to  that  fund 
by  the  taxpayers  of  the  villages,  townships, 
and  rural  school  districts  throughout  the 
county;  but  the  latter  are  to  be  excluded 
from  any  share  In  like  collections  from  the 
city  taxpayers.  The  city  taxpayers  are  to 
be  given  the  exclusive  enjoyment  of  the  in- 
terest and  penalties  collected  at  the  expense 
of  the  county  from  city  taxpayers,  but  the 
county  taxpayers  must  share  the  Interest 
and  penalties  on  taxes  in  the  rural  districts 
with  the  city  taxpayers.  This  Is  manifestly 
an  unjust  and  unreasonable  discrimination 
in  favor  of  city  property  owners,  and  against 
thoRe  who  own  property  outside  the  city 
limits.  The  act  clearly  contravenes  section 
11  of  the  Constitution,  which  declares  that 
all  laws  of  a  general  nature  shall  have  a 
uniform  operation,  and  Is  liliewise  an  In- 
fringement of  that  part  of  section  20  which 
forbids  the  granting  of  any  privilege  or 
Immunity  to  one  citizen  or  class  of  citizens 
which  Is  not  granted  on  the  same  terms  to 
all.  It  Is  no  answer  to  this  constitutional 
objection  to  urge  that  the  sums  contributed 
by  city  taxpayers  for  Interest  and  penalties 
ought  to  belong  to  the  city.  If  this  la  true 
as  to  a  city,  it  Is  also  true  of  every  other 
body  politic  In  the  county.  If  the  Legisla- 
ture had  seen  fit  to  direct  the  Interest  and 
penalty  to  be  paid  over  to  the  respective  tax- 
ing districts  on  account  of  whose  taxes  it 
had  been  collected,  such  a  disposition  would, 
no  doubt,  have  been  proper.  But  that  policy 
has  not  been  adopted,  and,  so  long  as  the 
Interest  and  penalties  collected  from  taxes 
on  nonurban  property  go  into  the  county 
general  fund,  like  collections  from  city  tax- 
payers must  be  disposed  of  in  the  same  way. 
The  act  of  1906  does  not  repeal  section  1260 
and  extend  to  the  nonurban  taxing  districts 
the  same  privilege  It  purports  to  grant  to 
cities.  The  court  clearly  has  no  power  to 
repeal  or  revise  this  provision  of  the  gen- 
eral revenue  law  so  as  to  give  rural  commun- 
ities the  same  rights  as  those  which  section 
124  has  attempted  to  give  to  cities. 

There  Is  no  doubt  that  for  many  purposes 
cities,  or  the  Inhabitants  thereof,  or  the  prop- 
erty therein,  may  be  properly  placed  in  a 
distinct  class  for  the  purpose  of  legislation 
with  respect  to  such  class,  without  infrin- 
ging the  constitutional  prohibitions  against 
"class  legislation."  But  the  fact  that  such 
a  classification  would  be  eminently  proper 
for  some  purposes  Is  no  reason  for  upholding 
it  in  this  case.  Chief  Justice  Corliss,  speak- 
ing for  the  court  on  this  subject.  In  Edmonds 
V.  Herbrandson,  2  N.  D.  270,  274,  50  N.  W. 
970,  14  L.  R.  A.  725.  said:  "The  classiflca- 
tion  must  be  natural,  not  artifical.  It  must 
stand  uix>n  some  reason,  having  regard  to 
the  character  of  the  legislation."  See,  also, 
Vermont  Loan  &  Trust  Co.  v.  Whithed,  2  N. 


D.  82,  49  N.  W.  318;  Angell  v.  Cass  Co..  11 
N.  D.  265,  91  N.  W.  72;  Beleal  v.  Railroad 
Co.  (decided  at  this  term),  106  N.  W.  83. 
Applying  this  test,  we  can  conceive  of  no 
reason  which  would  warrant  this  manifestly- 
unjust  discrimination  In  favor  of  city  tax- 
payers as  against  other  taxpayers  bi  the 
county.  We  must  therefore  hold  that  section 
124  of  chapter  62,  p.  122,  Laws  1905,  !•  In- 
valid, to  the  extent  that  It  requires  the  coun- 
ty treasurer  to  pay  the  Interest  and  penalties 
on  city  and  city  school  taxes  to  the  city. 
Special  assessments  for  local  improvements 
are  obviously  In  a  class  clearly  dlstlngulsb- 
able  from  ordinary  taxes,  and  this  distinc- 
tion Is  properly  recognized  by  section  1260, 
Rev.  Codes  1899. 

The  Judgment  ai^>ealed  from  Is  reversed. 
All  concur. 


DBDRIOK  y.  CHARRIER  et  al 

(Supreme  Court  of  North  Dakota.     May  81, 
1906.) 

1.  JUDOMKHT— SETTINO    ASIDB. 

A  party  in  whose  favor  a  Judgment  Is 
rendered  may  have  the  same  set  aside  for  the 
purpose  of  bringing  in  additional  defendants 
who  are  necessary  parties  to  a  complete  de- 
termination of  the  plaintiff's  rights  in  the 
action. 

2.  Pabties— BBTRoiiva  IN  AnxB  JnoaiisNT. 

The  right  to  bring  In  proper  parties,  even 
after  judgment,  exists  under  the  statute,  and 
is  also  one  of  the  inherent  powers  of  courts 
to  control  their  own  judgments. 

[Bid.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Parties,  {  83.] 

3.  JtTDaUENT— SETTina  ASIDK— Akenduent. 

The  power  to  set  aside  or  amend  judg- 
ments in  this  state  Is  not  limited  to  the  term 
at  which  they  are  rendered. 

[Ed.  Note. — For  cases  in  i>oInt,  see  vol.  80, 
Cent.  Dig.  Judgment,  {  66a] 

4.  Appxai<— Review— Additional   Pabties. 

The  power  to  bring  in  additional  parties 
defendant  is  discretionary  with  trial  courts, 
and  its  exercise  will  not  be  interfered  with 
by  appellate  courts,  unless  shown  to  be  an 
abuse  of  discretion. 
(SylUbus  by  the  Court) 

Appeal  from  District  Court;  Cavalio: 
County;  W.  J.  Kneeshaw,  Judge. 

Action  by  B.  G.  Dedrick  against  Catherine 
Charrler  and  others.  Judgment  for  plain- 
tUr.    Defendants  appeal.    Affirmed. 

Cleary  &  McLean,  for  appellants.  Gordon 
&  Wheeler,  for  respondent 

MORGAN,  C.  J.  On  December  14, 1903,  a 
Judgment  of  foreclosure  of  a  mechanic's  Hen 
was  rendered  In  favor  of  the  plaintiff  and 
against  the  defendants.  The  plaintiff  fur- 
nished the  materials  and  labor  for  the  erec- 
tion of  a  hotel  building  for  two  of  said  de- 
fendants upon  their  lots  In  the  village  of 
Langdon.  This  Judgment  was  rendered  on 
the  default  of  said  defendants.  The  premises 
described  In  the  Judgment  were  regularly  sold 
under  execution  to  the  plaintiff  for  the  full 
amount  of  the  Judgment  and  costs,  and  the 
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exeentlon  retarned  with  tbe  eherUTs  Indorse- 
ments thereon  showing  these  facts.  On  June 
2%  1904,  the  plaintiff  on  notice  duly  served 
on  the  defendants,  moved  to  set  aside  the 
judgment  of  December  14,  1903,  and  the  sub- 
sequent sale  based  thereon,  on  the  ground 
that  the  Judgment  was  entered  through 
plalntUTs  mistake  and  excusable  neglect 
The  motion  was  based  upon  affidavits  setting 
forth  the  facts  concerning  the  entry  of  tbe 
judgment  and  tbe  failure  to  ascertain  the 
tacts  concerning  the  rights  of  certain  mort- 
gagees to  the  premises  in  suit,  as  against 
plaintiffs  lien.  The  relief  asked  is  that  these 
mortgagees  be  brought  in  as  parties  defend- 
ant The  affidavits  show  that  the  plaintiff 
was  mistaken  as  to  the  relative  rights  of 
these  mortgagees  to  his  mechanic's  lien,  and 
that  he  was  unable,  after  due  diligence,  to 
ascertain  the  exact  date  when  the  work  on 
the  bi^ldlng  on  which  bis  lien  was  secured, 
was  commenced;  that  in  conseqaence  there- 
of be  commenced  tbe  action  to  foreclose 
on  the  theory  that  such  mortgages  were 
prior  incumbrances  to  his  lien  and  that 
the  mortgagees  were  not  necessary  parties 
to  a  fnll  determination  of  his  rights;  that 
after  the  sale  under  tbe  foreclosure  judg- 
ment be  discovered  that  such  mortgages  are 
Inferior  liens  to  his  mechanic's  Hen.  Tbe 
district  court  entered  an  order  setting  aside' 
the  judgment  and  the  sale,  and  granted  the 
plaintiff  leave  to  make  these  mortgagees  de- 
fendants, and  provided  that  they  should  be 
brought  in  by  service  of  summons  on  them, 
and  permitted  the  summons  and  complaint 
to  be  amended  by  inserting  tbelr  names  as 
defaidants,  and  the  complaint  to  contain 
proper  allegations  as  to  their  claims.  The 
original  defendants  appeal  from  this  order. 

We  think  that  the  action  of  the  district 
court  was  proper.  The  showing  made  on  the 
bearing  of  the  motion  was  sufficient  to  war- 
rant the  action  taken  and  was  in  furtherance 
of  justice.  PlaintlfTs  showing  as  to  the  effort 
made  to  ascertain  just  when  the  work  on 
the  building  was  commenced,  was  uncon- 
tradicted and  we  cannot  say,  as  a  matter  of 
law,  that  it  was  not  excusable  neglect  In  not 
ascertaining  that  the  mortgages  were  subse- 
quent to  his  Hen  as  he  now  claims  them  to 
be,  before  the  action  was  commenced.  Courts 
are  vested  with  discretion  on  such  applica- 
tions, and  this  discretion  will  not  be  disturb- 
ed except  in  clear  cases  of  the  abuse  thereof. 
Several  objections  are  Interposed  by  the  de- 
fendants to  the  action  of  the  court  In  permit- 
ting additional  defendants  to  be  brought  in 
and  the  pleadings  to  be  amended  accordingly. 
It  Is  first  contended  that  the  court  had  no 
power  to  set  aside  the  judgment  after  the 
term  at  wbich  it  was  rendered  bad  passed. 
Tbe  common  law  practice  that  judgments 
could  not -generally  be  set  aside  or  amended 
after  the  term  at  which  rendered  is  not  in 
rogue  In  this  state.  The  right  to  apply  for  the 
amendment  or  opening  up  of  a  judgment 
exists  after  term  time  in  this  state,  subject 


to  limitation  as  to  time  on  some  applica- 
tions, the  same  as  it  existed  at  common  law 
during  the  term.  This  court  bas  recently 
held  that  there  are  no  terms  of  court  In  this 
state  in  the  common-law  sense.  Martinson 
V.  Marzolf,  14  N.  D. ,  103  N.  W.  937. 

It  Is  also  claimed  by  the  appellants  that  a 
party  in  whose  favor  a  judgmait  is  entered 
has  no  right  to  apply  to  have  It  set  aside  or 
modified.  No  reason  is  apparent  why  ex- 
cusable mistakes  should  not  be  remedied  on 
behalf  of  successful  litigants  as  in  case  of 
those  not  successful.  The  object  to  be  at- 
tained Is  to  do  complete  justice  to  all  tbe 
parties.  The  right  to  remedy  mistakes  Is  an 
inherent  power  with  courts  and  this  power 
extends  to  all  parties  to  actions.  Black  on 
Judgments,  |  314,  and  cases  cited;  volume  15, 
Enc.  Fl.  &  Pr.  252,  and  cases  cited.  This 
power  to  amend  process  and  to  bring  In  ad- 
ditional parties  in  proper  case,  also  exists 
under  the  statute.  Tbe  statute  permits  such 
procedure  even  after  judgment  Section  5297, 
Rev.  Ck>des  1899.  Under  the  statute  the 
power  is  to  be  exercised  only  in  furtherance 
of  justice  and  is  therefore  discretionary.  In 
this  case  there  was  no  abuse  of  discretion. 
Tbe  action  of  tbe  court  in  no  way  prejudices 
defendants'  rights. 

The  order  Is  affirmed.    All  concur. 


GOHTHT  ▼.  JARVIS. 

(Supreme  C!oart  of   North   Dakota.     May  31, 
1906.) 

1.  Just— Right  to  Jubt  Tbiai,. 

Where  the  complaint  prays  for  both  legal 
and  equitable  relief,  but  the  former  alone  is 
warranted  by  the  facts  pleaded,  it  is  error  to 
deny  defendant's  demand  for  a  jury  trial. 

[Eld.  Note. — For  ca-ies  In  iroint,  see  vol.  81, 
Gent  Dig.  Jury,  |  52.] 

2.  AOBICULTUBK— ThbESHEB'S  LiIKN. 

Where  grain  upon  which  a  thresher's  Hen, 
nnder  chapter  83  of  the  Civil  Code  (Rev.  Codes 
1899,  !8  4823-4825),  is  claimed,  was  grown  on 
land  situated  in  two  counties,  the  lien  statement 
should  be  executed  in  duplicate  and  filed  in 
both  counties. 
8.  Samk. 

Where  the  plaintiff  acquired  a  lien  upon 
part  only  of  a  large  quantity  of  grain,  con- 
sisting of  wheat,  oata,  and  barley,  for  threshing 
same,  and  seeks  a  foreclosure  of  such  lien  by 
action,  the  complaint  must  show  the  kind  and 
quantity  of  grain  upon  wbich  the  lien  exisfs. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Barnes  (boun- 
ty;  Edward  T.  Burke,  Judge. 

Action  by  J.  F.  Gorthy  against  Noah  Jar- 
Tls.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Turner  &  Wright,  for  appellant  Parks 
&  Olsberg,  for  respondent 

BNGERUD,  J.  This  Is  an  appeal  by  tbe 
defendant  from  a  judgment  entered  after  a 
trial  of  tbe  Issues  by  the  court  without  a 
jury.  Tbe  only  question  presented  by  tbe 
assignments  of  error  is  whether  or  not  tbe 
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defendant  was  erroneously  deprived  of  trial 
of  tbe  issues  by  a  Jury.  The  complaint  sets 
forth,  in  substance,  that  the  plaintiff  who 
was  the  owner  and  operator  of  a  threshing 
machine  threshed  out  a  crop  of  wheat,  oats, 
and  barley  for  the  defendant,  the  owner  of 
the  grain,  pursuant  to  a  contract  The  num* 
ber  of  bushels  of  each  kind  of  grain  thresh- 
ed and  the  agreed  price  for  threshing  the 
same  Is  set  forth,  together  with  the  descrip- 
tion of  the  land  upon  which  the  crop  was 
grown.  Three-fourths  of  tbe  land  Is  in 
Barnes  county,  and  the  remaining  fourth  in 
Stutsman  county.  The  complaint  further 
sets  forth  that  the  plaintiff,  for  the  purpose 
of  availing  himself  of  the  right  to  a  Hen 
for  such  threshing,  pursuant  to  chapter  83 
of  the  ClvU  C!ode  (R0V.  Codes  1899,  U  4823- 
4825),  filed  in  the  office  of  the  register  of 
deeds  of  Barnes  county,  within  SO  days  af- 
ter completing  the  threshing,  tbe  verified 
statement  required  by  law.  Tbe  statement 
la  attached  to  and  made  part  of  the  com- 
plaint The  allegations  of  the  complaint 
as  well  as  the  Hen  statement,  show  that  the 
grain  threshed  was  grown  on  the  land  situat- 
ed in  both  counties,  but  the  quantity  of 
each  kind  of  grain  grown  In  each  county 
Is  not  shown.  It  is  alleged,  however,  that 
all  the  grain  threshed  was  stored  on  the  de- 
fendant's premises  in  Barnes  county.  Judg- 
ment was  demanded  for  |262.90  and  Interest 
tbe  alleged  balance  due  for  the  threshing, 
and  for  a  foreclosure  of  the  threshing  Hen. 
The  answer,  besides  disputing  the  number 
of  bushels  threshed  and  the  price  for  thresh- 
ing alleged  In  the  complaint  pleads  payment 
In  full,  and  also  sets  up  a  legal  counter- 
claim for  the  recovery  of  money  only. 
When  the  case  came  on  for  trial,  defendant 
demanded  a  Jury  trial,  upon  the  ground  that 
the  complaint  disclosed  on  its  face  that  the 
plaintiff  had  no  right  to  a  foreclosure,  and 
the  remaining  issues  of  fact  were  properly 
triable  by  a  jury.  The  trial  court  denied 
the  motion  and  proceeded  to  try  tbe  case 
without  a  Jury.  It  found  the  facts  to  be 
substantially  as  alleged  In  the  complaint, 
and  ordered  Judgment  in  plaintiff's  favor 
for  the  recovery  of  $170.80  with  Interest 
and  costs,  but  did  not  grant  a  foreclosure, 
thus,  in  effect,  though  not  In  express  terms, 
holding  that  there  was  no  right  to  that 
rfelief. 

Tbe  appeUant  concedes  that,  had  the  plain- 
tiff alleged  and  proved  an  equitable  cause 
of  action  for  the  foreclosure  of  a  thresher's 
Hen,  then  all  the  issues  in  the  case  were 
properly  triable  by  the  court  without  a 
Jury.  Appellant  contends,  however,  that  the 
complaint  does  not  state  facts  sufficient  to 
entitle  the  plaintiff  to  a  foreclosure  or  any 
other  equitable  relief,  and  hence  tbe  action 
Is  one  at  law  for  the  recovery  of  money  on- 
ly. The  defendant  has  a  constitutional  as 
well  as  statutory  right  to  have  a  Jury  de- 
cide disputed  questions  of  fact  In  cases 
properly  triable  by  a  Jury,  unless  he  waives 


the  right  "Tie  defendant  cannot  be  de- 
prived of  a  Jury  trial  in  a  proper  case  be- 
cause the  plaintiff  has  demanded  equitable 
instead  of  legal  relief."  Davison  v.  As- 
sociates of  the  Jersey  Co.,  71  N.  Y.  333.  Tbe 
prayer  for  relief  therefore  is  not  the  sole 
test  for  determining  the  nature  of  the  ac- 
tion and  the  mode  of  trial.  The  allegatlona 
Of  the  complaint  and  the  prayer  for  relief 
must  be  taken  together.  If  the  facts  alleged 
do  not  warrant  the  equitable  relief  prayed 
for,  the  prayer  is  of  no  avail.  People  t. 
Railroad  Co.,  57  N.  Y.  161.  Applying  these 
principles  to  this  case,  it  is  plain  that  the 
action  was  proi>erly  triable  to  a  Jury,  unless 
tbe  allegations  of  the  complaint  showed  that 
the  plaintiff  was  entitled  to  a  foreclosure  of 
a  thresher's  lien.  Section  4824,  Rev.  Codes 
1899,  provides,  among  other  things,  that  the 
person  claiming  such  a  lien  must,  within  30 
days  after  completing  the  threshing,  file 
the  specified  statement  or  claim  of  Hen  in 
the  office  of  the  register  of  deeds  "of  tbe 
county  in  which  the  grain  was  grown"; 
and  further  provides  that  "unless  the  per- 
son entitled  to  the  lien  shall  file  such  state- 
ment within  the  time  aforesaid,  he  shall  be 
deemed  to  have  waived  his  right  thereto." 
This  lien  is  a  purely  statutory  one  and  can 
be  obtained  only  by  compliance  with  tbe 
terms  of  the  statute.  Martin  v.  Hawthorn, 
S  N.  D.  412,  57  N.  W.  87.  It  is  clear  that  a 
lien  cannot  be  asserted  in  this  case  against 
the  grain  grown  in  Stutsman  county,  be- 
cause as  to  that  part  of  the  grain  threshed 
the  lien  statement  was  not  filed  in  the  coun- 
ty "in  which  the  grain  was  grown."  In 
such  a  case  as  this  we  think  the  Hen  state- 
ment should  be  made  In  duplicate,  and  one 
statement  filed  In  each  county.  As  applied 
to  a  case  like  this,  the  words  of  the  statute 
with  respect  to  the  place  of  filing  should  be 
read  in  the  plural.  "Words  used  in  the 
singular  number  include  the  plural,  and  the 
plural  the  singular,  except  when  a  contrary 
Intention  plainly  appears,"  Rev.  Codes  1899, 
S6134. 

In  'this  case  the  complaint  as  well  as  the 
findings  show  that  the  lien  statement  was 
filed  in  Barnes  county  only.  It  Is  true  that 
the  grain  was  all  stored  there  after  it  had 
been  threshed,  but  the  statute  requires  the 
statement  to  be  filed  in  the  county  or  coun- 
ties where  the  grain  was  grown,  not  where 
it  was  stored.  We  shall  assume  for  the  pur- 
pose of  this  case  that  tbe  filing  of  the  state- 
ment in  Barnes  county  was  sufficient  to  per- 
fect the  lien  on  tbe  grain  grown  in  that 
county,  even  though  no  statement  was  filed 
In  the  other  county.  Counsel  has  not  argu- 
ed this  question,  and  we  therefore  express 
no  opinion  on  it  If  the  assumption  is  true, 
plaintiff  acquired  a  Hen  on  the  Barnes  coun- 
ty grain,  but  that  fact  does  not  obviate  the 
objections  to  the  plalntlfTs  alleged  cause 
of  action  for  a  foreclosure.  It  simply  leaves 
this  plaintiff  in  a  position  similar  to  that  of 
the  plaintiff  in  the  case  of  Martin  t.  Haw- 
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Oorn.  8  N.  D.  412,  57  N.  W.  87,  and  6  N. 

D.  68.  63  N.  W.  895.  In  this  case,  as  in 
that,  the  plaintiff  liaa  failed  to  allege  the 
kind  and  quantity  of  grain  upon  wblch  he 
acquired  a  lien.  In  this  case,  as  in  that, 
he  may  bare  a  lien  upon  a  part  of  a  large 
quantity  of  grata,  but  he  has  not  shown 
what  part  is  covered  by  his  lien.  The  grain 
may  not,  aa  in  that  case,  have  been  mixed 
with  otber  grain,  but  ue  has  not  shown  how 
much  of  each  of  the  three  kinds  of  grain 
threshed  was  grown  in  Bamea  county.  In 
short,  be  baa  not  identified  the  grain  upon 
which  he  claims  to  have  a  lien,  by  showing 
Its  kind  or  quantity,  or  by  showing  what 
proportionate  part  of  each  kind  of  grain  is 
snbject  to  Iiia  lien.  His  lien  may  cover  all 
the  wheat,  and  none  or  only  part  of  either 
the  oata  or  barley;  or  It  may  cover  all  the 
oats  and  barley,  and  none  or  only  a  part 
of  the  wheat. 

It  is  plain  that  the  court  could  not  decree 
a  foreclosure,  unless  the  proi>erty  to  be  sold 
was  described  and  identified.  The  com- 
plaint contains  no  allegation  on  that  subject, 
and  it  is  apparent  from  findings  that  the  de- 
fect was  not  cured  by  the  proof,  even  if  the 
proof  bad  been  admissible  without  the  neces- 
sary allegations.  We,  therefore,  hold  that 
tlie  complaint  did  not  state  facts  sufficient 
to  entitle  the  plaintiff  to  the  equitable  relief 
demanded,  and  hence  the  action  was  one 
at  law  for  trial  by  Jury. 

The  Judgment  is  reversed,  and  a  new  trial 
granted.    All  concur. 


HUNT  V.  SWENSOU  et  al. 

(Supieme   Court  of   North  Dakota.     May  SI, 
1806.) 

JXTDQUEST  —  SmiRO        ASIDB       VtTAVUt  — 

Gbottrds. 

Evidence  examined,  and  held  insufficient  to 
warrant  relief  from  a  default  Judgment, 
(Syllabus  by  the  Oourt.) 

Appeal  from  District  Court,  Barnes  Coun- 
ty; Edward  T.  Burke,  Judge. 

Action  by  H.  E.  Hunt  against  O.  M. 
Bwenaon  and  lllnnie  Swenson.  From  an 
order  vacating  a  default  Judgment,  plain- 
tiff appeals.    Reversed. 

Turner  ft  Wright,  tor  appellant  Lee 
Oombs,  (or  respondents. 

ENGERUD,  J.  Plaintiff  has  appealed 
from  an  ordw  vacating  a  default  Judgment 
and  permitting  the  defendant  to  answer. 
The  action  was  brought  to  recover  $747  and 
Interest,  the  balance  of  an  account  alleged 
to  be  due  to  plaintiff  from  defendant  for 
plaintUTs  services  as  a  physician.  The  sum- 
mons was  served  on  the  defendants  person- 
ally in  September,  1905.  Judgment  by  de- 
fault was  entered  November  28,  1905,  more 
than  60  days  after  the  service  of  the  sum- 
mons. The  proceedings  were  regular  in  all 
rcspecta.     On  December  6,  1905,  an  execu- 


tion was  issued  on  the  Judgment,  and  levied 
on  defendants'  property.  A  month  after 
the  execution  levy,  defendants  served  notice 
that  they  would  apply  to  the  court  to 
vacate  the  Judgment  and  for  leave  to  answer 
the  complaint  The  application  was  made 
under  section  6298,  Rev.  Codes  1899,  which 
provides  among  other  things,  that  the  court 
may,  "hi  its  discretion,  and  upon  such  terms 
as  may  be  Just,  at  any  time  within  one  year 
after  notice  thereof,  relieve  a  party  from 
a  Judgment  order  or  otber  proceeding  taken 
against  him  through  his  mistake.  Inadvert- 
ence, surprise,  or  exctisable  neglect"  The 
application  is  supported  by  the  Joint  affi- 
davit of  the  two  defendants  who  are  hus- 
band and  wife.  They  depose  that  on  the 
day  the  summons  was  served,  they  handed 
the  same  to  one  I.  J.  Moe  of  Valley  City,  who, 
they  aver,  represented  himself  to  them  to  be  a 
lawyer,  and  whom  they  believed  to  be  such; 
"that  said  Moe  promised  and  agreed  to  give 
the  matter  attention  and  do  what  was  neces- 
sary to  either  settle  the  matter  or  prepare 
and  serve  an  answer  in  the  cause."  They 
paid  him  at  the  time  $10  as  a  retainer. 
Said  Moe  was  not,  and  never  has  been,  an 
attorney.  Moe  made  no  appearance  or  an- 
swer for  them.  They  aver  that  they  relied 
upon  this  promise  to  appear  and  answer  for 
them  in  the  cause  and  believed  that  he 
had  done  all  things  necessary  to  protect 
their  Interests  in  said  action,  and  they  de- 
pose that  Moe  subsequently  told  them 
that  be  had  done  so,  and  they  did  not  know 
that  Judgment  had  been  taken  against  them 
until  they  received  the  notice  of  levy.  In 
short,  they  aver  that  their  failure  to  an- 
swer was  caused  by  Moe's  deceit  without 
fault  on  their  part.  Their  proposed  answer 
was  served  with  the  notice  and  an  affida- 
vit of  merits  In  due  form  was  included  In 
the  affidavit  excusing  their  default 

It  will  be  noticed  that  the  defendants  de- 
layed 80  days  after  receiving  notice  of  the 
execution  levy  before  seeking  relief  and 
they  offer  no  explanation  of  this  delay. 
The  regular  term  of  court  at  which  this  ac- 
tion should  have  been  tried  had  there  been 
an  answer  In  proper  time,  commenced  De- 
cember 11,  1905,  5  days  after  they  admit 
that  they  knew  of  the  Judgment  In  op- 
position to  defendants'  motion,  the  plain- 
tiff presented  the  affidavits  of  I.  J.  Moe,  A. 
P.  Paulson,  and  E.  H.  Wright  respectively. 
Moe's  affidavit  admits  that  the  defendant, 
Mr.  Swenson,  handed  him  the  summons  and 
complaint  about  the  time  it  was  served, 
and  paid  him  $10.  He  denies  that  he  rep- 
resented himself  to  be  an  attorney  or  that 
he  agreed  to  prepare  and  serve  an  answer. 
He  alleges  that  Mr.  Swenson  desired  hlni 
to  try  to  effect  a  settlement  and  falling  In 
that,  to  get  a  lawyer  to  interpose  a  defense ; 
that  Swenson  said  be  did  not  know  any  law- 
yers. Moe  swears  that  he  tried  to  effect 
a  settlement  with  plaintiffs  attorney,  Mr. 
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Wright,  but  the  latter  declined  to  accept 
the  proposed  settlement  Moe  further  swears 
that  he  then  handed  the  papers  to  Mr.  Paul- 
son, a  practicing  attorney  In  Valley  City, 
and  the  latter  agreed  to  correspond  with  Mr. 
Swenson  In  regard  to  the  matter;  that  Paul- 
son subsequently  told  him  that  he  had  ob- 
tained an  extension  of  time  to  answer  and 
had  written  to  Swenson,  but  had  received 
no  reply.  Moe  deposes  that  Swenson  after- 
wards stated  to  him  that  he  had  beard 
from  Paulson,  and  that  if  it  was  going  to 
cost  as  much  as  Mr.  Paulson  wanted  for 
attorney's  fees,  be  might  as  well  let  the 
plaintiff  hare  his  judgment  Mr.  Paulson, 
in  his  afflUavlt,  states  that  he  received  the 
papers  from  Moe,  as  stated  by  the  latter; 
that  be  secured  from  Mr.  Wright  a  prom- 
ise of  an  extension  of  time  to  answer  so  as 
to  give  him  time  to  communicate  with  de- 
fendants; that  he  wrote  and  mailed  a  let- 
ter to  Swenson,  stating  that  be  would  ap- 
pear as  requested  by  Mr.  Moe,  provided 
Swenson  paid  him  a  certain  sum  as  a  retain- 
er; that  he  waited  several  weeks,  but  re- 
ceived no  answer  to  his  letter,  and  finally 
told  Mr.  Wright  that  he  would  not  appear 
In  the  case.  Mr.  Wright's  affidavit  corrob- 
orates Moe's  and  Paulson's  statements  as 
to  their  respective  transactions  with  him. 
He  says  he  agreed  to  Mr.  Paulson's  request 
for  an  extension  of  time  to  answer  on  the 
condition  that  if  an  answer  was  interpos- 
ed, it  should  be  done  early  enough  so  the 
case  could  be  tried  at  the  December,  1905, 
term.  After  waiting  until  Novonber  28, 1905, 
be  caused  tbe  Judgment  to  be  entered. 

The  defendants  did  not  present  any  affi- 
davit explaining  or  denying  either  of  these 
affidavits.  As  to  Moe's  affidavit,  it  may  not, 
perhaps,  have  been  necessary  as  Moe's  state- 
ments were  in  effect  denied  by  defendants' 
original  affidavit  But  Mr.  Paulson's  affi- 
davit was  left  undisputed  and  unexplained. 
If  that  affidavit  is  true,  it  convicts  the  de- 
fendants of  willful  abandonment  of  their 
right  to  defend.  There  is  no  reason  for 
questioning  the  truth  of  that  affidavit  If 
defendants  had  not  received  Mr.  Paulson's 
letter,  it  was  their  duty  to  come  forward, 
and  say  bo  under  oath.  The  burden  was  on 
them  to  excuse  their  failure  to  answer  in 
time,  and  although  the  affidavit  of  Mr.  Paul- 
son may  be  open  to  the  technical  objection 
that  it  does  not  state  speclflcally  the  ad- 
dress written  on  the  envelope,  tlie  defend- 
ants are  not  in  a  position  to  urge  such  a 
technicality  under  the  circumstances  of  this 
casa  If  they  bad  denied  the  receipt  of  the 
letter,  tbe  objection  could  have  been  made 
with  good  grace.  In  view  of  the  strong 
showing  made  by  the  opposing  affidavits, 
it  was  certainly  Incumbent  on  the  defend- 
ants to  offer  some  explanation  or  denial. 
The  absence  of  any  such  denial  or  explana- 
tion and  the  unexplained  delay  from  De- 
cember 6,  1005,  until  January  6,  1906,  con- 
strains   us    to    hold    that    the    defendants 


have  failed  to  make  a  showing  sufficient 
to  warrant  the  trial  court  in  holding  that 
the  defendants  were  excusably  negligent 

The  order  appealed  from  will  be  reversed. 
All  concur. 


SHOEMAKER  v.   SONJU. 

(Supreme   Court   of   North    Dakota.     Jane   1, 
1900.) 

1.  DaMAQES— FnTTTKE   Damaocs. 

Both  at  comraon  law  and  under  our  stat- 
ute (sections  4973,  4997,  Rev.  Codes  1899), 
one  who  suffers  an  injury  by  the  wrongful  act 
of  another  may  recover  compensation  for  all 
detriment  proximately  caused  thereby,  and  this 
includes  compensation,  not  only  for  past  detri- 
ment, but  alao  for  detriment  resultiug  after  the 
commencement  of  the  action  or  certain  to  result 
in  the  future,  and  whether  the  damages  alleged 
are  general  or  special  in  character. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Damages,  {{  68,  70.] 

2.  Assault  and  Batibbt— Exekplabt  Daic- 

AOES— MALICK. 

Exemplary  damages  may  be  awarded  for 
an  assault  under  section  4977,  Rev.  Codes  1899, 
where  it  is  committed  with  malice  either  actual 
or  presumed,  and  malice  authorizing  such  a 
recovery  may  be  presumed  from  the  wanton  and 
reckless  manner  in  which  the  wrongful  act 
was  committed. 

[Ed.  Note. — For  cases  In  point,  see  vol.  4, 
C^t  Dig.  Assault  and  Battery,  {  64.] 

8.  DAICAOIS— EXEMFLABT    DAlf AGES  —  PtBAO> 
IRQ. 

When  the  complaint  alleges,  and  the  proof 
shows  facts  such  as  will  warrant  a  recovery 
of  exemplary  damages,  they  need  not  be  claimed 
by  name  and  as  such,  but  may  be  recovered 
under  the  claim  for  damages  generally. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages,  {g  420,  421.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Oouit,  Bamee  County; 
B.  T.  Burke,  Judge. 

Action  by  Jonas  Shoemaker  against  Andrew 
Sonju.  There  was  a  verdict  for  defendant, 
and  from  an  order  denying  motion  for  a  new 
trial,  plaintlS  appeals.  Reversed  and  re- 
manded. 

Parks  &  Olsberg,  for  appellant  Lee 
Combs,  for  respondent 

YOUNO,  J.  The  plaintiff  has  appealed 
from  an  order  denying  his  motion  for  a  new 
trial  in  an  action  for  personal  injuries. 
Plaintiff  claimed  damages  In  the  sum  of  $3,- 
050.  The  jury  returned  a  verdict  for  |233.- 
33.  The  motion  for  new  trial  was  based  upon 
a  statement  of  case  which  specified  as 
grounds  of  tbe  motion  errors  in  excluding 
evidence,  and  in  the  Instructions.  The  injury 
occurred  on  March  31,  1905.  The  action  was 
commenced  on  April  27,  1905,  and  was  tried 
on  June  29,  1905.  The  complaint  allies: 
(1)  "That  on  the  Slut  day  of  March,  1905, 
In  the  Waldorph  Hotel  In  Dazey,  North  Dako- 
ta, this  defendant  did  willfully,  maliciously, 
negligently,  and  without  any  cause  whatever, 
seize  this  plaintiff  with  his  hands  and  throw 
him  with  great  force  and  violence  to  the  floor. 
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That  by  reason  of  this  wlllfnl,  malicioiis,  and 
negligent  act  of  the  defendant,  plalntlflF  sna- 
talned  severe  and  permanent  injuries  to  tlie 
extent  of  a  dislocated  shoulder  and  a  fracture 
of  the  collar  bone  (2)  That  by  reason  of  the 
said  injuries  this  plaintiff  was  confined  to  his 
.bed  for  a  period  of  one  week.  That  during 
all  of  that  time  and  since  he  has  been  sub- 
jected to  great  pain  and  mental  suffering. 
That  he  Is  65  years  of  age  and  that  the  in- 
juries he  receired  will  be  permanent  and  a 
constant  source  of  annoyance  to  him.  That 
tie  has  been  damaged  thereby  In  the  sum  of 
two  thousand  ($2,000)  dollars.  (3)  That  by 
reason  of  the  said  injuries  be  has  been  under 
the  care  of  a  physician  for  a  period  of  four 
weeks,  and  it  will  be  necessary  for  him  to  be 
under  their  care  for  at  least  four  weeks 
longer.  That  be  will  be  obliged  to  pay  for 
sncb  serrlces  the  sum  of  two  hundred  and 
twentr-five  ($225)  dollars.  (4)  That  by  rea- 
toD  of  the  said  injuries,  this  plaintiff  has 
been  obliged  to  hire  a  man  to  attend  to  his 
business,  for  a  period  of  four  months  at  for^ 
($40)  dollars  per  month  and  board;  that 
be  will  be  damaged  thereby  in  the  sum  of 
two  btmdred  and  twenty-five  ($225)  dollars. 
(5)  That  this  plaintiff  Is  capable  of  earning 
not  less  than  seventy- five  dollars  per  month; 
tbat  he  will  be  nnable  to  perform  any  labor 
for  a  period  of  eight  months  and  will  be  dam- 
aged thereby  in  the  sum  of  six  hundred  dol- 
lars. •  »  • "  Judgment  was  prayed  for 
in  the  sum  of  $3,050,  and  for  costs.  The  an- 
swer, in  addition  to  a  general  denial,  alleges 
tbat  both  plaintiff  and  defendant  were  intox- 
icated at  the  time  the  Injury  occurred  and 
were  engaged  in  wrestling;  tbat  plaintiff 
tbrongb  his  own  negligence  and  without 
fault  on  the  part  of  the  plaintiff  fell  to  the 
Awr  and  received  the  injury  of  which  he  com- 
plains. The  errors  assigned  upon  the  exclu- 
sion of  evidence  and  upon  the  instructions 
present  the  same  questions  and  they  will  be 
-considered  together. 

The  portions  of  the  instructions  which  were 
excepted  to  and  assigned  as  error  are  as  fol- 
lows :  You  are  instructed  that,  under  the  evi- 
dence ta  this  case,  plaintiff  cannot  recover  any 
sum  as  special  damages,  that  is,  damages  for 
either  doctor  bills  incurred  or  for  money  paid 
or  to  be  paid  for  the  services  of  a  man  or  men 
by  him  hired  or  employed  to  work  in  bis 
place  or  stead  since  the  commencement  of 
bis  action.  Tliat  is,  after  the  action  has  com- 
menced, anything  that  comes  in  there  would 
be  in  the  nature  of  permanent  injury.  Ton 
are  to  treat  this  action  Just  the  same  aa  if 
it  was  tried  the  day  the  complaint  was  served. 
Ton  are  further  instructed  that  plaintiff  can- 
not recover  any  damages  for  either  medical 
treatment  or  for  services  of  a  man  or  men  to 
work  in  his  place  to  be  sustained  or  suffered 
bi  the  fnture,  because  such  alleged  damages 
ate  too  remote  and  speculative,  and  the  law 
does  not  recognize  such  as  an  element  of  dam- 
ages in  this  case.  *  •  •  And  you  are 
further  instructed  that  there  is  no  evidence 


of  malice  of  defendant  against  plaintiff,  either 
at  the  time  of  the  alleged  assault  or  there- 
after, but  on  the  contrary  both  plaintiff  and 
defendant  agree  that  such  a  factor  was  entire- 
ly absent  In  defendant's  mind  at  the  time 
plaintiff  fell  upon  the  floor.  •  •  •  You 
are  further  instructed  that  no  exemplary 
damages  as  punishment  can  be  allowed  In  this 
case,  because  the  same  are  not  pleaded  or 
claimed.  I  instruct  you,  as  a  matter  of  law, 
that  in  considering  and  determining  the  dam- 
ages, if  any  you  find  from  the  evidence  that 
plaintiff  has  sustained,  you  may  take  into  con- 
sideration all  the  damages  resulting  from  the 
injury,  Inclnding  not  only  the  actual  damages, 
such  as  loss  of  time  and  pecuniary  expenses 
for  medical  attendance  np  to  the  time  of  the 
commencement  of  this  action,  but  also  for 
bodily  and  mental  suffering.  If  any,  arising 
from  the  injury." 

In  reference  to  the  several  mllngs  upon 
the  admission  of  evidence  whidi  are  assigned 
as  error,  it  is  sufficient  to  say  that  the  court 
followed  the  rules  laid  down  in  the  foregoing 
Instructions.  In  one  instance,  after  sustain- 
ing an  objection  to  a  question  put  to  plain- 
tiff as  to  the  value  of  his  eervices  from  the 
date  of  the  injury  to  the  day  of  the  trial,  the 
court  gave  plaintiff's  counsel  this  direction: 
"Confine  yourself  to  the  period  between  the 
time  be  was  Injured  and  the  time  of  the 
bringing  of  this  action."  The  plaintiff  at- 
tempted to  show  the  value  of  the  attending 
physician's  services  before  and  after  the  com- 
mencement of  the  action.  This  was  excluded. 
So,  also  plaintiff's  testimony  that  be  suffered 
pain  when  being  examined  by  a  physician  on 
the  day  previous,  at  the  request  of  defend- 
ant's coimsel,  and  that  he  suffered  pain  in 
dressing  himself,  was  stricken  out  In  one 
Instance  the  ground  of  the  objection  was  that 
it  was  "not  within  time,"  and  in  another 
tbat  reason  was  stated  as  the  ground  for  tbe 
ruling. 

(Counsel  for  apiiellant  contend  tbat  the 
court  erred  "In  excluding  from  the  considera- 
tion of  the  Jury  all  evidence  of  damages  sub- 
sequent to  the  commencement  of  tbe  action 
and  in  Instructing  them  to  tbat  effect" 
This  contention  must  be  sustained.  The 
plaintiff  was  entitled  to  recover  compensation 
for  all  detriment  proximately  caused  by  tbe 
defendant's  wrongful  act  Section  4997,  Rev. 
Codes  1889.  This  includes  compensation  for 
detriment  resulting  from  the  wrongful  act 
whether  past  or  prospective.  3  Sutherland 
on  Damages  (2d  £ld.)  {  844;  1  Sedgwick  on 
Damages  (8th  Ed.)  {  86;  Hicks  t.  Drew,  117 
Cal.  805,  49  Pac.  189;  Drew  v.  Ry.  Co.,  26 
N.  Y.  49.  This  well-settled  rule  of  the  com- 
mon law  is  expressly  affirmed  in  section  4973, 
Rev.  Codes  1899,  which  reads  as  follows: 
"Damages  may  be  awarded  in  a  Judicial  pro- 
ceeding for  detriment  resulting  after  the  com- 
mencement thereof,  or  certain  to  result  in 
the  future."  And  as  to  this  right  to  recover 
for  future  detriment,  there  is  no  distinction 
between  general  damages — U  e.,  those  which 
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naturally  and  necessarUy  result  from  the 
wrongful  act  or  omission  and  need  not  ttaere- 
forebe  pleaded — and  special  damages,  wblcb, 
because  they  do  not  necessarily  follow,  must 
be  pleaded.  It  will  be  seen  that  the  rulings 
upon  the  admission  of  evidence  restricted 
the  proof,  and  the  Instructions  complained 
of,  when  read  in  connection  with  the  rest  of 
the  charge,  restricted  the  right  of  recovery 
to  general  and  special  damages  which  re- 
sulted before  the  commencement  of  the  ac- 
tion. This  deprived  the  plaintifl  of  his 
right  to  compensation  for  all  detriment  proxi- 
mately resulting  from  the  injury,  and  the 
error  was  highly  prejudiciaL  This  la  shown 
by  the  small  amount  of  the  Terdict,  which 
but  slightly  exceeds  the  alleged  value  of  the 
physician's  services  up  to  the  time  of  the 
trial.  The  evidence  shows  that  the  Injury 
was  of  a  p^nnanent  character.  The  court 
excluded  testimony  offered  to  show  that 
the  value  of  the  physician's  services  from  the 
time  of  the  injury  to  the  trial  was  $200. 
This,  for  the  reasons  above  stated,  was  error. 
The  services  were  alleged  as  special  damages, 
and  the  proof  as  to  time  of  treatment  was 
within  the  allegation  of  the  complaint 
There  is  high  authority,  however,  for  the  rule 
that  where  the  injury  is  serious,  as  In  this 
case,  the  value  of  physician's  services  may 
be  recovered  under  a  general  allegatl(m  of 
damages.  1  Sedgwick  on  Damages,  §  48S; 
Folsom  V.  Town,  36  Vt  580-fi02;  Huchinson 
V.  Granger,  13  Vt  886.  The  reason  of  this 
rule  is  that  the  description  of  such  an  Injury 
apprizes  the  person  liable  of  the  necessity 
for  such  services. 

The  same  error  was  repeated  in  reference 
to  the  other  two  items  alleged  as  special 
damages.  The  plaintiff  alleged  that  as  a 
result  of  the  injury  (1)  he  was  obliged  to 
hire  a  man  for  four  months  to  attend  to 
his  business,  at  an  expense  of  |22S;  (2)  that 
his  earning  capacity  is  |75  per  month  and 
that  for  eight  months  he  will  be  unable  to 
perform  any  labor.  These  are  proper  ele- 
ments of  damage.  Wade  v.  Le  Roy,  20  How. 
(U.  8.)  84,  15  Lk  Bd.  818.  They  were  special- 
ly alleged,  and  to  the  extent  that  they  are 
sustained  by  the  evidence  the  plaintiff  is  en- 
titled to  recover,  subject,  of  course,  to  the 
limitation  that  there  can  be  but  one  recovery 
for  each  element  of  damages,  whether  claim- 
ed as  general  or  special  damages. 

We  also  agree  with  counsel's  contention 
that  the  court  erred  in  taking  away  from 
the  Jury  the  question  of  malice,  and  instruct- 
ing them  that  exemplary  damages  could  not 
be  awarded.  The  record  tends  to  show  that 
the  assault  upon  the  plaintiff  was  unpro- 
voked. Tbe  plaintiff  is  61  years  of  age. 
While  he  was  engaged  in  conversation  with 
another  person  in  the  hotel,  the  defendant, 
without  warning,  grabbed  bim  and  threw 
him  upon  the  floor,  fracturing  his  upper  fore- 
arm and  the  shoulder  blade.  This  was  in  the 
presence  of  a  number  of  persons  whose  testi- 
mony is  In  the  record,  and  they  do  not  differ 


materially  as  to  tlie  manner  In  which  the  as- 
sault was  committed.  It  is  true  that  there 
does  not  seem  to  have  been  any  prior  dlf- 
ficolty  between  the  plaintiff  and  the  defend- 
ant, and  the  evidence  shows  that  both  of 
them  had  been  drinking  intoxicating  liqnor 
to  some  extent  One  witness  said  defend- 
ant was  intoxicated  and  looked  angry. 
Plaintiff  testified:  "I  was  friendly  to  all. 
I  bad  no  enemies.  I  dcm't  think  I  had  any 
malice  or  bate  against  Sonju.  We  never  bad 
any  altercation  or  quarrel  before  that  I 
don't  think  he  had  any  malice  towards  me." 
It  was  upon  the  foregoing  and  similar  testimony 
given  by  defendant  that  the  trial  court  took 
the  questlcm  of  malice  from  the  Jury.  This 
was  error.  The  above  testimony  only  goes 
to  the  question  of  actual  malice.  It  does  not 
show  that  tlie  assault  was  not  committed 
with  Implied  malice.  Malice  which  will  au- 
thorize a  recovery  of  exemplary  damages 
may  be  actual  or  presumed.  Section  4877, 
Rev.  Codes  1809.  Malice  which  is  presumed 
or  malice  In  law,  as  distinguisued  from  malice 
in  fact  "is  not  personal  hate  or  ill  will  of  one 
person  toward  another;  it  refers  to  that  state 
of  mind  which  is  reckless  of  law  and  of  tl>e 
legal  rights  of  the  dtleen  in  a  person's  con- 
duct toward  that  citizen."  1  Snth.  on  Dam- 
ages (2d  Bd.)  i  394;  Willis  v.  Miller  (C.  G.) 
29  Fed.  238;  Fotheringham  v.  Adams  Bx.  Oo. 
(C.  C.)  80  Fed.  252,  1  U  R.  A.  474;  White  v. 
Spangler,  68  Iowa,  222,  26  N.  W.  85;  Voltz 
V.  Blackmar,  64  N.  Y.  440. 

Upon  the  evidence  in  this  case  the  award- 
ing of  exemplary  damages  was  within  tbe 
discretion  of  the  Jury.  The  complaint  alleged 
that  the  injury  was  Inflicted  willfully,  and 
maliciously,  and  the  Jury,  had  the  question 
been  left  to  them,  could  properly  have  pre- 
sumed that  the  assault  was  with  malice  from 
the  wanton  and  unprovoked  manner  in  which 
It  was  committed.  The  plaintiff  claimed  a 
gross  sum  of  12,000  as  general  damages.  It 
was  unnecessary  to  itemize  the  elements  of 
such  damages,  or  to  state  s^arately  the 
amounts  claimed  as  actual  damages  and 
exemplary  damages.  1  Sutherland  on  Dam- 
ages, {  424;  Shephard  v.  Pratt  16  Kan.  209; 
Dooley  v.  M.  P.  Ry.  Oo.,  86  Mo.  App.  881. 
It  is  well  settled  that  where  the  com[riaint 
alleges  and  the  proof  shows  facts  such  as  wlU 
warrant  a  recovery  of  exemplary  damages, 
they  need  not  be  claimed  by  name  and  as 
such  in  the  complaint  but  may  be  recovered 
under  the  claim  for  damages  generally. 
Hoadley  v.  Watson,  45  Vt  289,  12  Am.  Rep. 
197;  Ala.  O.  8.  Ry.  Co.  v.  Arnold,  84  Ala. 
159,  4Sonth.  359,  5  Am.  St  Rep.  354;  Savannah 
Ry.  Co.  V.  Holland,  82  Ga.  257,  10  S.  B.  200, 
14  Am.  St  Rep.  158;  Southern  Bx.  Oo.  v. 
Brown,  67  Miss.  260,  7  South.  318,  19  Am.  St 
Bep.  306;  Gustafson  v.  Wind,  62  Iowa,  281, 
17  N.  W.  523;  Davis  v.  Seeley,  91  Iowa,  583, 
60  N.  W.  183.  51  Am.  St  R^.  856.  Also.  13 
eye.  177,  and  cases  cited.  The  plalntlfTs 
claim  for  damages  was  unliquidated.  It  was 
for  the  Jury  to  say,  under  the  evidence,  what 
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mm  sboold  be  allowed  aa  actual  damages; 
abo  whether  exemplary  damages  abonid  be 
awarded,  and.  If  bo,  the  amonnt. 

Ilie  order  appealed  from  will  be  reversed, 
and  a  new  trial  granted.    All  concor. 


AUKR  T.  ICATHBWa 
(SaptsMM  Court  of  Wlacioiiriii.    JTone  21,  1908.) 

1.  BxromttAnon  of  Ihstsuuiits— OaotriiDS— 

HUTOAI.    MlSTAKK. 

To  reform  a  contract  on  the  gronnd  of 
mlRtake,  there  most  be  proof  that  there  was 
a  definite  aneement  which  by  mutual  mistake 
was  Mnittcd  from  or  wrongfully  stated  in  the 
contract  sought  to  be  reformed. 

(Ed.  Note. — For  cases  in  point,  see  vol.  42, 
CmL  Dig.  Reformation  of  Instruments,  U  68- 
Tl.   74-78.1 

2.  Same. 

A  contract  bound  one  to  convv  "47  desertp- 
doBs  located  in  sections,"  enumerated  In  a 
town  d^gnated,  "and  containing  not  lesi  than 
1,700  acres  and  no  more  than  2,000  acres." 
At  the  time  the  contract  was  made  the  owner 
had  famished  a  plat  of  a  township  on  which 
M  40Tacre  deacriptiona  were  marked  with  a 
oxMB.  and  three  were  noted  in  writing,  and 
he  did  not  know  how  many  of  these  descrip- 
tiaas  he  could  furnish  good  title  to.  but  thought 
he  could  famish  good  title  to  1,700  acres  at  the 
iMst.  and  2,000  acres  at  the  outside.  Held, 
that  there  was  no  mistake  in  the  contract  Jnsti- 
fying  equity  to  reform  it  on  the  ground  of 
mntnal    mistake. 

[Ed.  Note. — For  cases  in  point,  see  Vol.  42, 
Cent.  Dig.  Beformation  of  Instruments,  {{  9S- 
79.] 

S.  Sfecitio   Pkbfobicahcs  — Cohtsacts   Bh- 

FOBCI  RI.K— CCSTAINTT. 

To  specifically  enforce  a  contract,  it  must 
be  definite  and  certain  in  its  terms  or  capable 
of  being  made  so  by  the  aid  of  legal  presump- 
tions or  evidence  of  contemporaneous  facta. 

[E!d.  Note. — For  cases  in  point,  see  vol.  44, 
Cent-  Dig.   Specific  Performance,  g{  61-68.] 

4.  Same. 

A  contract  to  convey  "47  descriptions  lo- 
cated in  sections,"  enumerated  in  a  designated 
township  and  containing  not  less  than  1,700 
acres  and  not  more  than  2,000  acres,"  cannot  be 
ipeeifically  enforced  because  no  specified  tract 
can  be  identified  as  one  of  the  47  tracts  re- 
ferred to,  no  specific  tracts  having  been  in 
fact  agreed  on. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.    Dig.    Specific    Performance,    S{    71-77.] 

Appeal  from  Circuit  Court,  Oneida  County ; 
W.  C.  Sllverthofto,  Judge. 

Action  by  Louis  Aner  against  Arthur  B. 
Mathews.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Sam  S.  Miller  (Hoyt,  Doe,  Unibrelt  8c  01- 
well,  of  counsel),  for  appellant  B.  D.  Mina- 
han,  for  respondent. 


WINSLOW,  J.  This  is  an  action  in  equity 
to  reform  and  speclflcally  enforce  a  written 
contract  for  the  conveyance  of  lands.  There 
Is  very  little  dispute  as  to  the  facts.  Plaintiff 
owned  a  house  and  lot  in  Milwaukee,  and  de- 
(tadant  owned  a  quantity  of  cut  over  timber 
lands  In  town  89  north,   range  9  east,  in 


Oneida  county.  October  80, 1902,  they  enter- 
ed Into  a  written  agreonent  by  which  plain- 
tiff agreed  to  convey  to  defendant  the  bouse 
and  lot  and  defoidant  agreed  to  convey  to 
plaintiff  "47  descriptions  located  In  sections 
1,  and  5,  etc  (enumerating  a  large  number  of 
sections),  in  town  80  north,  range  9  east,  in 
Oneida  county,  Wis.,  and  containing  not  less 
than  1,700  acres  and  no  more  than  2,000 
acres."  The  contract  contained  other  provi- 
sions as  to  the  valuation  of  the  properties  and 
the  terms  of  payment  of  the  difference  in 
value,  not  material  to  the  questions  presented 
here.  It  appears  that  at  the  time  the  contract 
was  made  the  defendant  had  furnished  to 
the  plaintiff  a  plat  of  township  89,  range  8, 
upon  which  64  40-acre  tracts  or  descriptions 
were  marked  with  a  cross,  and  three  were  no- 
ted In  writing,  and  that  Ifr.  Mathews  did  not 
know  bow  many  of  these  67  descriptions  he 
could  furnish  good  title  to,  but  thought  he 
could  furnish  good  title  to  1,700  acres  at 
at  least,  and  at  the  outside  2,000  acres. 

On  account  of  this  uncertainly  aa  to  the 
descriptions  to  which  the  defendant  could 
furnish  title,  the  contract  was  drawn  In  the 
indefinite  terms  stated.  There  was  no  mis- 
take or  error  in  drawing  the  contract.  It 
represented  Just  what  the  parties  orally 
agreed,  namely,  that  the  defendant  was  to 
convey  47  descriptions  in  a  certain  town  and 
range.  The  parties  never  agreed  as  to  which 
of  the  57  descriptions  marked  on  the  plat 
were  to  be  conveyed  to  make  up  the  47 
referred  to  in  the  contract.  From  this  simple 
statement  of  admitted  facts  it  Is  plain  there 
can  be  neither  reformation  nor  specific  en- 
forcement of  the  contract  In  order  to  re- 
form a  contract  there  must  be  proof  that 
there  was  some  definite  agreement  which 
by  mutual  mistake  was  omitted  from  or 
wrongly  stated  In  the  written  contract. 
There  was  no  such  omission  or  erroneous 
statement  here.  The  contract  expresses  Just 
what  the  parties  agreed  upon.  It  was  in- 
definite because  the  agreement  of  the  parties 
was  indefinite.  In  order  to  specifically  en- 
force an  Instrument  it  must  be  definite  and 
certain  In  its  terms,  or  capable  of  being  mbde 
definite  by  the  aid  of  legal  presumptions  or 
by  evidence  of  contemporaneous  facts  and  cir- 
cumstances which  is  properly  admlssable. 
SchmeUng  v.  Kriesel,  4S  Wis.  326;  Single- 
ton V.  Hill,  91  Wis.  61,  64  N.  W.  688,  51 
Am.  St  Rep.  868;  Combs  v.  Scott  76  Wis. 
662,  45  N.  W.  6.32;  Park  v.  M.,  St  P.  &  S.  S. 
M.  Ry.  Co.,  114  Wis.  347,  89  N.  W.  682;  Buck 
V.  Pond  (Wis.)  106  N.  W.  909.  Here,  there 
was  no  agreement  ever  made  as  to  what  par- 
ticular lands  were  to  be  conveyed.  No 
specific  tract  can  be  Identified  as  one  of  the  47 
tracts  referred  to  in  the  agreement  because 
no  specific  tracts  were  ever  In  fact  agreed 
upon. 

These  were  the  conclusions  reached  by  the 
trial  court,  and  the  complaint  was  properly 
dl8mi!<se<l. 

Judgment  affirmed. 
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EOMP  T.  STATE. 
(Supreme  Court  of  Wisconain.    June  21,  1900.) 

1.  Pebjubt— MAKina  Faubk  Aitidatit— Ad- 

HINI8TEBIITO    OaTH  TO  ATFIANT— ETIDENCK. 

The  official  certificate  of  a  notary,  togetlier 
witli  proof  of  the  authenticity  of  the  signatures 
of  the  affiant  and  the  officer,  is  prima  facie 
proof  of  the  proi>er  execution  of  an  affidavit 
upon  -which  a  prosecution  for  perjury  is  founded, 
and  evidence  that  the  oath  was  never  actually 
administered  must  be  strong  and  convincing 
to  justify  the  court  in  taking  the  case  from  the 
jury. 

[£;d.  Note. — For  cases  in  iwint,  see  vol.  38, 
Cent  Dig.  Perjury,  {  121.] 

2.  Sams— SiTFFiciENCT  or  Evidence. 

In  a  prosecution  for  i>erjury,  based  on  the 
making  of  a  false  affidavit,  evidence  held  suf- 
ficient to  show  that  the  notary  actually  adminis- 
tered the  oath  to  defendant. 
S.  Witnesses— Examination  bt  Goubi. 

In  a  criminal  prosecution  it  ia  proper  for 
the  court  to  cross-examine  witnesses;  but  this 
power  should  be  carefully  exercised,  so  as  not 
to  betray  bias  or  prejudice,  nor  give  the  jury 
an  impression  that  the  judge  has  made  up  his 
mind  as  to  the  facts. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent   Dig.   Witnesses,    U   852-857.] 

4.  Pebjubt— Hakino  False  Affidavit— Evi- 
dence. 

In  a  prosecution  for  making  a  false  affida- 
vit that  50  per  cent  of  the  capital  stock  of  a 
trust  company  organized  by  defendant  had  been 
paid  in  in  cash,  evidence  that  defendant  was  in 
poor  circumstances  financially  at  the  time  he 
organized  the  company  and  purchased  stock 
therein  was  admissible  on  the  issue  whether 
the  stock  was  paid  for  in  cash. 

5.  Appeai^-Habmless  Ebbob— Admission   or 
Evidence. 

In  a  prosecution  for  making  a  false  affida- 
vit that  50  per  cent,  of  the  capital  stock  of  a 
trust  company  had  been  paid  in  in  cash,  any 
error  in  admitting  evidence  that  affiant  was  in 
poor  circumstances  financially  at  the  time  he 
organized  the  trust  company,  without  any  pre- 
liminary proof  that  affiant  was  a  stockholder 
therein,  was  cured  by  subsequent  proof  that  he 
was. 

[Ed.  Note. — ^For  cases  in  point  see  vol,  8, 
Cent  Dig.  Appeal  and  Error,  U  4171,  4172.] 

Error  to  Circuit  Court,  Kenosha  County; 
E.  B.  Belden,  Judge. 

Frank  S.  Komp  was  convicted  of  perjury, 
and, brings  error.    Affirmed. 

Martin  J.  GiUen,  for  plaintiff  in  error.  L. 
M.  Sturdevant,  Atty.  Gen.,  A.  C.  Titus,  Asst 
Atty.  Gen.,  and  Robert  Verne  Baker,  Dlst 
Atty.,  for  the  State. 

WINSLOW,  J.  Frank  S.  Komp  was  pros- 
ecuted and  convicted  of  the  crime  of  perjury, 
and  brings  his  writ  of  error  to  reverse  the 
judgment. 

It  appeared  on  the  trial  that  in  the  month 
of  October,  1902,  Komp  organized  an  incor- 
porated trust  company  at  Kenosha,  Wis., 
with  a  nominal  capital  stock  of  $50,000,  and 
became  president  of  the  company;  that  on  or 
about  October  30,  1902,  an  affidavit  was  pre- 
pared by  Mr.  Peter  Fisher,  a  lawyer  and 
notary  public  residing  at  Kenosha,  as  re- 
quired by  the  terms  of  section  1791d,  Rev.  St 


1808,  stating  that  50  per  cent  of  the  capita] 
stock  of  said  corporation  bad  been  paid  in 
In  cash;  that  this  affidavit  received  the 
signature  of  Mr.  Komp  and  purports  to  have 
been  sworn  to  before  Mr.  Fisher  on  said  last- 
named  date,  and  was  afterward  filed  in  the 
office  of  the  Secretary  of  State;  and  that  no 
more  than  $1,000  of  the  capital  stock  had  in 
fact  been  paid  in  in  cash  at  that  time. 

The  first  and  most  serious  contention  Is- 
that  the  evidence  was  not  sufficient  to  justify 
a  finding  that  the  affidavit  was  ever  in  fact 
sworn  to.  It  bore  the  jurat  and  official  sig- 
nature and  seal  of  Mr.  Fisher,  but  Komp  tes- 
tified that  It  was  drawn  by  Mr.  Fisher  at  hls- 
request  and  delivered  to  him  (Komp)  October 
30th,  that  he  took  it  to  his  own  office  and 
there  signed  it,  and  a  day  or  two  afterward 
returned  it  to  Mr.  Fisher,  signed,  and  told 
him  it  was  all  right,  and  Mr.  Fisher  took'  it 
but  never  administered  any  oath.  On  the 
other  hand,  Mr.  Fisher  testified  after  ex- 
amination of  the  paper  that  to  his  best  be- 
lief and  judgment  he  administered  the  oath- 
to  Komp  on  or  about  the  date  of  the  jurat. 
On  cross-examination  he  testified  that  be  was- 
a  busy  man,  and  administered  many  oaths; 
that  he  kept  no  record  of  them;  that  he  did 
considerable  work  of  this  nature  for  Mr. 
Komp ;  that  his  testimony  was  based  on  the- 
fact  that  he  made  a  practice  not  to  put  bi» 
name  to  a  jurat  unless  he  swore  the  affiant, 
and  upon  the  fact  that  he  found  his  name 
signed  to  the  jurat  and  the  affiant's  name 
signed  to  the  affidavit;  that  he  had  no  def- 
inite recollection  Independent  of  the  papers, 
and  that  hia  best  judgment,  based  upon  the 
facts  stated,  was  that  the  oath  was  ad- 
ministered. Upon  rebuttal,  after  hearing  the 
testimony  of  Mr.  Komp,  Mr.  Fisher  was 
again  put  upon  the  stand  and  testified  as  fol- 
lows: "A.  My  best  recollection  of  that  trans- 
action, since  I  have  heard  Mr.  Komp  testify, 
is  tills:  That  the  affidavit  was  prepared  by 
us  and  either  sent  to  or  delivered  to  Mr. 
Komp;  that  he  brought  It  back  to  my  office 
the  same  day,  or  very  soon  afterwards;  that 
he  said  he  had  read  over  the  affidavit  and 
that  It  was  all  right;  showed  me  his  name; 
said  he  had  signed  it.  We  were  standing  by 
the  table  in  my  waiting  room,  and  I  said, 
'Mr.  Komp,  you  swear  that  the  facts  set 
forth  In  this  affidavit  are  true?'  and  he  said, 
'Yes.'  Then  I  took  it  and  went  Into  the 
back  room  and  I  don't  think  Mr.  Komp  came 
in;  signed  the  jurat  and  put  on  the  seaL  I 
am  not  absolutely  sure  of  this,  but  from  his 
statement  this  afternoon  it  seems  to  me  that 
Is  the  way  the  transaction  took  place.  I 
would  like  to  say  in  connection  with  that, 
that  on  account  of  certain  occurrences  at  one 
time  some  years  before  It,  when  Mr.  Cav- 
anaugh  and  I  were  partners,  we  had  said 
that  we  never  would  put  our  names,  either 
one  of  us,  to  a  jurat  without  swearing  a  par- 
ty. I  am  trying  ever  since  to  carry  that  out. 
I  am    relying   somewhat   upon  my  practice- 
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about  fbat,  perhaps  fall  u  mucb  as  my  mem- 
ory. In  this  specified  case.  Cross-examlna- 
ti<Ni:  Q.  Standing  alone  on  your  recollection 
of  tbe  transaction,  will  and  can  you  deny 
positlTely  that  what  Frank  S.  Komp  stated 
here  Is  not  true?  A.  I  deem  my  answer  too 
Important  in  this  case  to  say  that  I  can.  It 
is  my  best  judgment  that  It  is  not  true,  but 
it  Is  Important,  and  I  will  not  say  that  he 
cannot.  In  any  event,  be  right." 

Tbe  official  certificate,  with  proof  of 
authenticity  of  tbe  signatures  of  the  affiant 
and  the  officer,  was  sufficient  prima  facie 
proof  of  the  proper  execution  of  the  affidavit. 
»ate  y.  Madigan  (Minn.)  69  N.  W.  490;  Com. 
T.  Warden,  11  Mete.  (Mass.)  406.  Mere  want 
of  present  recollection  as  to  the  exact  drcum- 
Btances  under  which  the  oath  was  taken 
will  not  necessarily  control  the  presumption 
of  fact  arising  from  the  official  certificate. 
Com.  T.  Kimball,  108  Mass.  474.  It  Is  fre- 
quently held  that  the  evidence  must  be  per- 
fectly clear,  convincing,  and  satisfactory  In 
order  to  justify  a  court  In  holding  that  an 
official  certificate  of  acknowledgment  of  a 
deed  is  false.  liinde  v.  Oudden,  10&  Wis. 
326.  85  N.  W.  323.  This  presumption  of  fact 
arising  from  the  certificate  may,  of  course,  be 
rebutted  by  evidence  that  the  oath  was  never 
actually  administered,  but  such  rebutting  tes- 
timony must  necessarily  be  strong  and  con- 
vincing to  authorize  the  court  to  take  the  case 
from  the  Jury.  Ordinarily  the  issue  thus  pre- 
sented will  be  an  issue  for  the  consideration 
of  the  jury.  Were  the  rule  otherwise  It 
would  be  very  easy  to  defeat  a  prosecution 
for  perjury  when  the  affidavit  was  sworn  to 
before  a  busy  man.  Such  a  man  will  rarely 
have  personal  recollection  of  the  fact,  and  the 
best  that  he  can  do  will  probably  be  to  tes- 
tify generally  to  his  practice  and  his  recollec- 
tion, as  aided  by  the  document  before  him. 
The  testimony  of  Mr.  Fisher  bears  the  Im- 
press of  the  testimony  of  a  careful  conscien- 
tious officer,  one  who  desired  to  state  exactly 
the  facts  within  his  recollection,  no  more  and 
no  less.  It  really  Is  more  persuasive  than 
an  attempt  to  testify  to  a  distinct  present 
recollection  of  the  exact  facts  of  a  trans- 
action occurring  In  the  midst  of  active  busi- 
ness aflTalrs  some  three  years  before.  We  en- 
tertain no  doubt  of  Its  entire  sufficiency,  in 
connection  with  the  official  certificate,  to  sus- 
tain the  verdict  rendered. 

It  appears  from  the  record  that  the  circuit 
Judge  of  his  own  motion  carefully  examined 
the  accused  as  to  the  circumstances  of  his  de- 
livery of  the  paper  to  Mr.  Fisher,  and  this 
examination  is  now  complained  of  as  tending 
to  prejudice  the  accused  in  the  minds  of  the 
Jury  by  giving  them  to  understand  that  he 
disbelieved  his  version  of  the  tran.sactlon. 
The  right  of  a  trial  Judge,  in  the  exercise  of 
8  sound  discretion,  to  examine  or  cross-ex- 
amine a  witness  cannot  be  doubted.    It  Is  a 


right  that  Is  sometimes  most  valuable  tn  the 
administration  of  Justice,  but  it  should  be 
most  carefully  exercised,  and  tbe  questions 
put  should  not  betray  bias  or  prejudice,  nor 
carry  to  the  Jury  the  Impression  that  the 
Judge  has  made  up  bis  mind  as  to  the  facta. 
The  questions  should  be  framed  to  make 
clear  that  which  Is  not  clear.  Within  these 
limits  there  can  be  no  just  fault  found  with 
the  fact  that  the  trial  Judge  asks  some  ques- 
tions of  a  witness.  Yanke  v.  State,  51  Wis. 
464,  8  N.  W.  276;  12  Cyc.  539;  State  v.  Haz- 
lett  (N.  D.)  106  N.  W.  617.  We  have  ex- 
amined the  questions  complained  of  here,  and 
are  clearly  of  opinion  that  the  trial  Judge  did 
not  transgress  the  rules  above  Indicated  in 
his  examination  of  the  accused. 

It  was  necessary  for  the  state.  In  making 
Its  case,  to  show  that  as  a  matter  of  fact  50 
per  cent  of  the  capital  stock  of  the  trust  com- 
pany had  not  been  paid  in  in  cash  at  the  time 
the  affidavit  was  made.  In  order  to  show 
this  fact  the  state  called  two  witnesses 
whose  testimony  tended  to  show  that  they 
were  acquainted  with  Komp  during  the  years 
1901  and  1902,  and  had  business  dealings 
with  him,  and  that  he  was  in  straightened 
circumstances  financially  during  all  of  this 
time.  At  the  time  this  testimony  was  oflTered 
there  had  been  no  testimony  Introduced  tend- 
ing to  show  that  Mr.  Komp  owned  any  stock 
in  the  trust  company,  so  that  it  was  not  prop- 
erly admissible  at  the  time  it  was  offered. 
It  appears,  however,  that  this  departure  from 
the  regular  order  of  proof  resulted  from  the 
fact  that  there  was  no  witness  at  hand  at  the 
opening  of  the  trial  who  could  Identify  the 
books  of  the  trust  company.  Later  In  the 
course  of  the  state's  case  a  witness  was  pro- 
duced who  was  the  treasurer  of  the  trust 
company,  and  who  did  Identify  the  books,  and 
they  were  offered  and  received  in  evidence. 
From  the  stock  certificate  book  so  Introduced 
it  appeared  that  Komp  held  120  shares  of  the 
stock,  of  $100  each,  as  trustee,  and  80  shares 
individually,  which  had  been  issued  to  him  in 
October,  1902,  and  were  held  by  him  at  the 
time  the  affidavit  was  made.  The  fact  that 
he  held  80  shares  individually  certainly  made 
the  proof  of  his  financial  condition  Just  prior 
to  the  issue  of  the  shares  admissible  upon 
the  question  whether  it  was  In  fact  paid  for 
in  cash,  and  cured  the  error  In  the  original 
ruling.  It  was  afterward  fully  proven  by 
the  treasurer  that  no  more  than  $1,000  of  the 
stock  was  paid  in  cash,  and  Komp,  when  on 
the  stand  In  his  own  behalf,  admitted  that 
the  statement  In  the  affidavit  that  $25,000 
had  been  paid  In  cash  was  false. 

There  are  no  further  errors  claimed  which 
require  specific  treatment  The  accused 
seems  to  have  had  a  fair  trial  without  prej- 
udicial error,  and  we  see  nothing  to  Indicate 
that  a  Just  result  was  not  reached. 

Judgment  affirmed. 
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HOWARD  T.  BBLDENVILO:  LUMBER  CO. 
(Supreme  Gonrt  of  Wisconsin.    June  21,  1906.) 

1.  JUBT— BXAMINATIOH  AS  TO  InTEBKST— CON- 

RECnoN  WITH  Casuaxtt  Insubanos  Cok- 

PART. 

While  counsel  in  a  personal  injury  case 
has  a  right  to  examine  jurors  as  to  their  in- 
terest in  any  casualty  insurance  company,  it 
is  improper  to  do  this  in  any  other  tnan  the 
ordinary  manner,  or  as  if  anythinx  of  peculiar 
moment  was  involyed  in  this  portion  of  the  ex- 
amination, or  for  the  court  to  require  counsel 
for  defendant  to  submit  to  a  private  examina- 
tion under  oath  as  to  the  interest  of  any  in- 
surance company  in  defending  the  case. 

2.  TbiaI/— EviDEKCB— Obdeb   or  Aduissior— 
Dibobetion  of  Coubt. 

Courts  have  a  wide  discretion  as  to  whether, 
after  both  parties  have  rested  their  cases  in 
chief,  the  further  evidence  shall  be  restricted 
to  that  which  is  strictly  rebuttal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  }}  156-1800 

3.  Same  —  Instbuctiowb  —  Failubk  to  Ih- 
BTBuen. 

Failure  to  define  "burden  of  proof  is  not 
error  when  no  request  for  instructions  on  that 
subject  Is  made. 

[Ed.  Note. — IV>r  cases  In  point,  see  vol.  46, 
Cent.  Dig.  Trial,  H  489,  639.] 

4.  Same— Special  Vebdict— Poweb  of  Ooubt. 

Under  the  express  terms  of  Rev.  St.  1888, 
{  2858,  the  court  may  in  its  discretion  direct 
the  jury  to  find  a  special  verdict,  though  no 
request  is  made  by  either  party. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  Si  825,  837.] 
6.  SAMB— FOBM  OF  Sfeciai.  Intbbbooatob^. 
A  special  verdict  should  be  composed  only 
of  a  sufficient  number  of  questions  to  cover 
singly  the  material  issues  controverted  on  the 
evidence,  and  so  worded  that  each  question  so 
far  as  nracticable,  shall  be  susceptible  of  an 
affirmative  or  negative  answer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  g§  840-845.] 

6.  Saiie— Application  to  Case. 

Where,  in  an  action  by  a  servant  for  i)er- 
sonal  injuries,  it  is  claimed  that  the  master 
was  negligent  in  allowing  a  hole  to  remain  in 
the  floor  for  such  a  length  of  time  that  it 
should  in  the  exercise  of  ordinary  care  have 
discovered  and  repaired  it,  special  interroga- 
tories should  have  submitted  the  questions  as 
to  whether  the  hole  existed,  and  if  so  whether 
it  had  existed  long  enough  so  that  defendant 
could  have  known  of  it  and  should  have  repaired 
it,  and  the  question  as  to  whether  defendant  was 
guilty  of  negligence  causing  plaintiff's  injury, 
was  improper  in  form. 

7.  Masteb  and  Sebvant— Ikjubies  to  Sebv- 

ANl^-CONCUBRENT    NEOLIOENCE    OF    MaSTEB 

and  Fellow  Sebvant. 

Where  a  servant  is  injured  by  the  combined 
negligence  of  the  master  and  a  fellow  servant, 
the  master  is  liable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  |$  515-525.] 

8.  Same —  Safe  Place  to  Wobk  — Ddtt  to 
Keep  Safe. 

While  a  master  is  absolutely  required  to 
furnish  a  servant  with  a  safe  place  to  work, 
he  is  required  to  exercise  only  ordinary  care 
to  keep  the  place  safe,  and  if  it  becomes  un- 
safe and  the  servant  is  injured  before  the 
master  has  knowledge  of  the  existence  of  the 
danger  or  a  reasonable  opportunity  to  obtain 
snrh  knowledge  and  remedy  the  defect,  he  is  not 
liable. 

[Ed.  Note. — For  cases  in  jiolnt.  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  {§  243-251.] 


9.  Tbial— SuBMisaioif  fob  Special  Vebdict 

— IN8TBUOT10N8. 

General  instructions  should  not  be  given 
where  the  case  is  submitted  for  a  special  ver- 
dict. 

[Eid.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  {  481.] 

10.  Dauaoes— Pebsonal    Irjttbibs  —  Futitbk 
scffebino— instbuotiohs. 

In  an  action  for  personal  injuries,  an  in- 
struction that  plaintiff  should  be  allowed  such 
sum  as  the  jury  were  satisfied  from  the  evi- 
dence would  recompense  him  for  all  future 
suffering,  was  prejudicially  erroneous,  and  the 
jury  should  have  been  told  to  allow  for  only 
such  suffering  as  the  evidence  satisfied  theu 
would  be  reasonably  certain  to  result  from 
the  injury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages,  H  548,  552.] 

11.  Masteb  and  Sebvant— Injt7Bies  to  Sbbt- 
ART— Questions  fob  Jubt. 

In  an  action  by  a  servant  tor  personal 
Injuries,  evidence  Iteld  sufficient  to  justify  sub- 
mission to  the  jury  of  the  question  whether 
plaintiff  was  injured  by  defendant's  negligence. 

12.  Damages  —  Pebsonal  Injttbibs  —  EiXces- 

8IVENE8S, 

Where  an  engineer  81  years  old  and  capa- 
ble of  earning  from  $2£0  to  ^  a  day  was  in- 
jured so  as  to  partially  paralyze  his  right  shoul- 
der and  wholly  paralyze  the  arm,  a  verdict  for 
$8,000  was  not  excessive. 

[Ed.  Note. — For  cases  in  point  see  toL  16* 
Cent.  Dig.  Damages.  St  S57,  361.1 

Appeal  from  Circuit  Court,  Rusk  County; 
John  K.  Parish,  Judge. 

Action  by  Hubert  S.  Howard  against  the 
Beldenville  Lumber  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Appeal  from  the  circuit  court  for  Rusk 
county.    Action  for  personal  injuries. 

The  claim  in  the  complaint  was  this: 
September  2,  1904,  plaintlfl!  was  an  employfi 
of  defendant  In  the  iatter's. sawmill  at  Bruce, 
Wis.  The  machinery  oa  tbe  main  floor  of 
such  mill  consisted  in  part  of  a  slab 
saw  which  was  attended  by  one  person 
when  the  mill  was  operating.  Beneath 
such  saw  and  extending  down  to  within 
about  two  feet  of  the  ground  floor  there  was 
a  box  construction  for  directing  the  saw- 
dust from  such  saw  to  a  conveyor  running 
horizontally,  nearly,  with  sucb  floor  and 
about  a  foot  atioye  the  same.  Passing 
through  the  box  several  feet  above  such  floor 
there  was  a  shaft,  equipped  with  a  pulley, 
the  upper  part  of  which  was  some  feet 
from  the  main  floor  and  the  lower  part  some 
four  feet  from  tbe  ground  .floor.  This  pulley 
was  the  driver  for  the  slab  saw,  power 
being  transmitted  thereto  by  a  belt  To 
examine  the  pulley  and  belt,  as  was  neces- 
sary from  time  to  time,  one  was  required  to 
remove  a  piece  of  the  box  which  was  fitted 
for  that  purpose.  In  tbe  main  floor  over 
where  one  would  necessarily  stand  In  remov- 
ing the  door,  so-called,  of  the  box  so  as  to 
expose  to  view  the  pulley  and  belt  there 
was  a  hole  of  sufficient  size  to  permit  of 
pieces  of  wood  dropping  through  and  strik- 
ing whoever  might  be  in  their  course.    The 


Digitized  by  LjOOQIC 


WiaO 


HOWABD  T.  BELDBNVILLB  LUMBEB  CO. 


49 


hole  was  caused  bj  wear.  The  work  on 
Bach  floor  and  the  location  of  the  i>er8on 
harlng  charge  of  the  slab  saw  were  such 
that  pieces  of  wood  were  quite  likely  to  be 
pushed  over  the  brink  of  the  bole;  This 
condition  of  things  was  well  known  to  the 
defendant  prior  to  the  occurrence  hereafter 
mentioned.  The  plaintiff  had  no  knowledse 
thereof  before  such  occurrence.  On  said  2d 
day  of  September,  1904,  at  about  4  o'clock 
in  the  morning  while  plaintiff,  with  due 
care,  was  performing  his  duty  to  examine 
the  pnlley  and  belt,  the  door  of  the  box 
having  been  removed  for  that  purpose,  and 
he  was  standing  with  his  right  band  resting 
against  the  box,  with  his  body  somewhat 
bent  over  to  the  left,  in  the  act  of  looking  up 
into  the  box,  he  was  stmck  on  the  right  arm 
by  a  piece  of  wood  which  came  through 
the  hole  aforesaid,  loosening  his  hand  from 
the  box  and  causing  him  to  fall  forward, 
and  to  make  an  Involuntary  movement  of 
tnch  hand  to  catch  himself,  whereby  such 
hand  or  the  arm  was  caught  between  the  belt 
and  pulley  and  carried  down  and  around  the 
lattor,  breaking  his  shonlder  and  arm,  causing 
him  much  pain  and  permanently  disabling  him. 
He  was  31  years  of  age  when  the  injury  was 
occasioned.  He  was  in  good  health  and  capa- 
ble of  earning  $2.50  a  day.  He  has  been  dam- 
aged as  a  result  of  his  Injuries  in  the  sum 
of  $25,000,  besides  necessary  expenses  for 
furgical    and   medical    attendance  of  $100. 

All  allegations  as  to  negligence  on  the  part 
of  the  defendant  were  put  in  issue  by  the 
answer.  Also  all  allegations  as  to  the  man- 
ner in  which  plaintiff  received  bis  injury 
and  as  to  the  amount  of  his  damages. 

During  the  Impaneling  of  the  Jury  plaintiff's 
attorney  claimed  the  right  to  Interrogate 
each  Juror  as  to  whether  he  was  connected 
in  any  way  with  any  accident  or  casualty 
company,  saying  that  he  understood  defend- 
ant's attorney  represented  such  a  company 
In  the  action.  E^xception  to  such  remark 
was  taken  by  defendant's  attorney,  he  at  the 
same  time  asserting  that  he  knew  of  no 
accident  or  casualty  company  being  interested 
In  the  case  and  that  he  represented  the  defend- 
ant only.  PlalntUTs  attorney  persisted  and  re- 
qnested  to  have  defendant's  attorney  sworn 
and  examined  on  the  subject  The  request 
was  refused  but  the  court  Interrogated  each 
Jnror  at  length  as  to  whether  he  was  con- 
nected with  any  such  Insurance  company 
either  as  stockholder  or  policyholder  or  as 
an  Insurer  of  his  employes  or  in  any  other 
manner.  Plaintiff  objected  to  the  examina- 
tion and  dnly  saved  exceptions  in  respect 
thereto.  After  the  close  of  the  evidence  the 
court,  counsel  on  both  sides  and  a  Mr.  Prince, 
who  was  present,  apparently  associated  with 
the  attorney  for  defendant  in  some  capacity 
other  than  that  of  an  attorney,  withdrew 
from  the  presence  of  the  Jury  and  the  Judge 
then,  against  the  protest  of  defendant's  coun- 
Kl,  required  said  Prince  to  submit  to  an 
examination  under  oath  as  to  whether  ho 
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represented  any  accident  or  casualty  com- 
pany interested  in  the  cause.  He  testified 
that  he  was  the  adjuster  for  the  Ocean  Acci- 
dent &  Guaranty  Ck>rporatlon,  and  that  he 
supposed  the  defendant  company  was  pay- 
ing the  expenses  of  the  litigation,  but  that 
he  had  no  personal  knowledge  of  the  matter 
or  as  to  whether  the  Insurance  company 
had  a  policy  covering  the  accident  in  ques- 
tion; that  his  company  sometimes  attended 
to  litigation  of  that  sort  where  it  was  not 
directly  Interested  because  of  having  a  policy 
covering  the  case. 

The  proof  offered  to  support  the  plaintiff's 
claim  was  In  substance  this:  There  was  a 
slab  saw  on  the  main  mill  floor,  the  saw- 
dust from  which  was  disposed  of  by  passing 
down  through  a  box  underneath  the  saw  to 
a  conveyor  near  the  ground  floor.  Through 
this  box  there  was  a  shaft  on  which  there 
was  a  pulley  connected  with  the  slab  saw 
as  alleged  in  the  complaint  The  business 
of  plaintiff  was  to  look  after  the  machinwy 
on  the  ground  floor  during  the  night  shift 
That  required  blm,  from  time  to  time,  to  ex- 
amine the  condition  of  such  pulley  and  belt 
In  doing  so  he  was  required  to  approach  the 
box,  step  up  on  an  8-Inch  timber  lying  hori- 
zontally on  the  floor  between  two  bridge-tree 
timbers  standing  upright  thereon  some  two 
or  three  feet  apart  and  remove  the  door  of 
the  saw-dust  box,  which  door  was  about  three 
feet  long.  That  being  done,  and  the  opera- 
tive standing  upright  between  the  bridge 
trees  and  the  mill  being  in  operation,  the 
situation  was  like  this.  The  pulley  was  24 
inches  in  diameter.  Its  motion  was  outward 
from  the'  upper  side.  The  speed  was  about 
six  hundred  revolutions  per  minute.  The 
belt  was  about  eight  inches  wide.  The  top 
of  the  operative's  head  was  about  one  foot 
above  the  top  of  the  pulley.  The  outer  rim 
of  the  pulley  reached  to  within  about  fifteen 
Inches  of  his  body  and  to  within  about  five 
inches  of  the  outside  of  the  box  and  it  filled 
the  box  from  right  to  left  except  about  three 
inches  on  each  side.  Some  two  weeks  before 
the  accident  a  new  belt  was  put  on  because 
the  old  one  did  not  run  true.  The  new  one 
was  accustomed  to  run  from  side  to  side, 
somewhat  and  to  keep  It  In  place  a  piece  of 
wood  was  nailed  in  the  box  about  seven  feet 
from  the  bottom  thereof  on  the  right  hand 
side.  A  few  moments  before  the  accident 
plaintiff  finished  repairing  a  belt  by  which 
power  was  transmitted  to  some  machinery 
on  the  main  floor.  Having  done  so  and  clean- 
ed np  the  dirt  occasioned  thereby  he  pro- 
ceeded to  look  after  the  belt  in  the  box.  He 
stepped  npon  the  S-lnch  timber  aforesaid 
and  removed  the  outside  of  the  box,  setting 
it  aside.  He  then  placed  his  hand  on  the 
box  at  the  top  of  the  opening,  somewhat  to 
the  right  and  leaned  to  the  left  turning  his 
head  upward  sufficiently  to  enable  him  to 
look  np  into  the  box  where  the  guide  afore- 
said was  located.    While  he  was  in  the  act 
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of  BO  looking  a  piece  of  wood  about  eight 
Inches  long  and  two  Inches  square  came  from 
above  striking  his  arm  and  glancing  ofT  to 
and  striking  hts  face.  Instantly  thereupon 
bis  band  was  released  from  the  box  and  he 
fell  forward,  the  motion  of  his  arm  being 
sudi  that  it  or  the  hand  was  caught  be- 
tween the  pulley  and  the  belt  and  whirled 
around  the  former  till  It  was  released.  As 
bis  hand  and  arm  were  so  carried  partly 
around  the  pulley  his  body  with  great  force 
was  Jerked  forward  against  the  outside  of 
the  box,  his  face  striking  the  left  hand  edge 
thereof,  and  hts  arm  was  twisted  and  broken 
and  BO  strained  as  to  permanently  destroy 
its  usefulness.  On  occasions  prior  to  the 
Injury  when  he  had  opened  the  box  and  ex- 
amined the  belt  and  pulley  he  had  not  ob- 
served any  hole  in  the  floor  above.  There 
was  such  a  hole,  the  same  being  where  the 
person  who  tended  the  slab  saw  was  required 
to  stand.  It  was  about  ten  inches  square. 
When  the  stick  of  wood  fell  to  the  floor  he 
looked  at  it  and  so  was  able  to  tell  about  Its 
size.  He  also  looked  up  to  see  where  It 
came  from  and  observed  the  bole.  He  could 
not  say  just  how  bis  band  or  arm  was  caught 
or  released,  but  thought  the  hand  came 
down  on  top  of  the  pulley  and  went  around 
to  the  place  where  It  was  released  by  the  belt 
leaving  the  pulley.  The  hand  was  Injured 
somewhat.  It  went  in  and  out  very  quickly. 
He  said:  "I  should  Judge  that  It  (the  hand) 
passed  down  and  away  from  me  up  to  where 
the  belt  left  the  pulley  on  the  farther  side. 
I  don't  know  for  certain  whether  my  hand 
went  clear  around  or  not,  or  whether  It  slip- 
ped out  before  It  got  clear  around.  '  I  know 
there  was  a  mark  on  tbe  back  of  my  band 
where  it  was  skinned."  As  corroboration 
tbe  person  who  operated  the  slab  saw  tes- 
tified to  there  being  a  bole  in  the  floor 
through  which  a  piece  of  wood  might  have 
fallen  and  struck  the  plaintiff.  He  said  tbe 
hole  was  caused  by  a  wearing  out  of  tbe 
floor;  that  it  bad  been  there  some  time; 
that  be  had  to  exercise  care  to  avoid  step- 
ping Into  It;  that  several  times  he  had  called 
attention  thereto  in  order  to  have  it  fixed 
and  that  he  was  accustomed  to  cover  It  with 
loose  lumber  or  slabs.  Plaintiff  testified 
that  he  walked  around  some,  outside  of  the 
mill  after  he  was  injured;  that  after  a  while 
be  met  one  of  the  employes  who  took  him 
into  tbe  engine  room  where  he  soon  became 
unconscious  and  In  tbat  condition  was  taken 
home.  He  did  not  say  to  anyone  before  be- 
ing taken  from  the  mill  or  thereafter,  except 
as  hereafter  Indicated,  that  he  was  Injured 
while  examining  the  belt  In  the  box,  until 
he  made  such  claim  In  the  action.  He  tes- 
tified that  he  never  told  any  person  con- 
nected with  defendant  how  he  was  injured. 
He  admitted  having  said  to  one  of  defend- 
ant's officers  that  there  was  a  belt  off;  that 
It  took  him  quite  a  while  to  put  It  on  be- 
cause he  bad  to  lace  it;  that  after  be  did 
tbat  be   walked  into   the  engine   room   and 


ihea  out  and  around  and  Jnst  tbea  got  hart. 

On  behalf  of  defendant  there  was  evidence 
to  tbe  effect  that  about  three  months  afteir 
the  accident  plaintiff  and  bis  wife  signed  a 
written  statement  that  tbe  injury  was  caused 
while  he  was  attempting  to  put  on  a  belt; 
that  his  arm  was  caught  thereby,  throwing^ 
him  to  the  floor  and  that  he  could  not  tell 
just  how  it  was  done.  They  testlfled  that 
a  man  visited  them  and  discussed  the  ques- 
tion of  their  expenses  and  appeared  to  write 
down  what  tbey  said  in  that  regard;  that 
they  read  the  paper;  tbat  the  man  then  laid 
it  with  others  on  the  table  and  asked  them 
to  sign,  which  they  did,  supposing  they  were 
signing  the  paper  they  bad  read;  that  tbey 
made  no  such  statement  to  the  man  as  the 
one  contained  in  the  paper  In  fact  signed 
and  produced  upon  tbe  trial.  There  vtras 
testimony  by  the  secretary  and  treasurer  of 
the  defendant,  that  some  two  weeks  after 
the  accident  plaintiff  visited  defendant's 
office  and  there  said  he  did  not  know  how  the 
accident  occurred;  that  he  did  not  blame 
anyone;  tbat  he  fixed  a  belt,  then  went  over 
by  the  box  and  was  injured  there.  Mr.  Stew- 
ard, the  foreman  of  the  mill,  testified  tbat 
before  tbe  plaintiff  was  taken  from  the  mill 
he  said  he  did  not  know  how  he  was  injured, 
and  later  at  bis  home,  wben  he  was  appar- 
ently In  good  condition  to  relate  the  facts, 
tbat  be  said  he  could  not  tell  the  first  thing 
about  tbe  matter.  The  witness  further  tes- 
tified that  it  was  the  spring  after  the  in- 
jury before  he  knew  of  any  claim  tbat  the 
injury  occurred  at  tbe  box  under  the  slab 
saw;  that  be  went  Into  the  basement  of  the 
mill  after  the  accident  and  found  no  indica- 
tion of  there  having  been  any  disturbance 
there  exc^t  that  the  belt  was  off  of  tbe  big 
conveyor  some  thirty  feet  from  tbe  slab  saw 
box.  Tbe  defendant's  bookkeeper  who  was 
present  when  the  plaintiff  made  the  state- 
ment to  tbe  president  In  the  office,  corrobo- 
rated It  The  person  who  had  the  same  work 
to  do  as  plaintiff  on  the  day  shift  testified 
that  wben  he  came  on,  after  tbe  accident, 
be  found  everything  In  order  on  the  ground 
floor;  tbat  about  a  month  after  the  accident 
plaintiff  told  him  he  did  not  know  bow  he 
got  hurt;  that  tbe  witness  often  took  off 
the  door  of  tbe  box  under  the  slab  saw  and 
examined  the  operation  of  the  belt  looking 
up  as  plaintiff  testified  he  did,  bat  never 
observed  any  bole  in  the  floor  above. 

Plaintiff  on  rebuttal  denied  in  detail  tbe 
testimony  of  each  of  the  witnesses  as  regards 
bis  having  said  he  did  not  know  bow  his 
injury  occurred. 

At  the  close  of  the  evidence  the  defendant 
moved  tbe  court  for  a  verdict,  which  was 
denied.  The  court  then  sent  the  case  to  the 
Jury  for  a  special  verdict  on  Its  own  motion. 
There  were  exceptions  to  Instructions  given 
and  refused  which  will  be  referred  to,  as  far 
as  may  be  necessary,  in  the  opinion.  The 
jurors  found  as  facts,  in  substance : 

1.  Plaintiff  was  injured  while  on  duty  in 
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defendant's  mill  by  contact  with  the  machin- 
ery therein. 

2.  Plaintiff  was  injured  by  negligence  which 
was  the  proximate  cause  of  such  injury. 

3.  Such  injury  was  not  produced  by  negli- 
gence of  a  co-employ6. 

4.  Defendant's  alleged  negligence  was  the 
proximate  cause  of  the  injury- 

5.  The  injury  was  not  caused  by  concurrent 
negligence  of  defendant  and  the  fellow  serv- 
ant of  the  plaintiff. 

6.  Plaintiff  was  not  guilty  of  any  contrib- 
ntoiy  negligence. 

T.  $8,000  will  be  required  to  compensate 
plaintiff  for  bis  injury. 

Such  motions  were  made  and  exceptions 
saved  to  rulings  thereon  as  were  necessary 
to  preserve  for  consideration  questions  dis- 
cussed in  tbe  opinion.  Judgment  was  ren- 
dered In  plaintiff's  favor  on  the  verdict,  and 
defendant  appealed. 

Morton  Barrows  and  L.  B.  McOlll,  for 
appellant.  Samuel  A.  Anderson  and  W.  H. 
Stafford,  for  respondent. 

HABSHALL,  J.  (after  stating  the  facts). 
The  proceedings  which  occurred  during  the 
Impaneling  of  the  Jury  and  at  the  close  of  the 
evidence,  in  r^ard  to  whether  any  casualty 
Insurance  company  was  Interested  in  tbe 
litigation,  merits  criticism.  Whether,  under 
the  circumstances,  they  should  be  regarded, 
of  themselves,  as  prejudicially  erroneous.  Is 
questionable  and  need  not  be  decided.  It 
may  be  otherwise,  though,  If  so,  they  come 
very  dangerously  near  that  line. 

Very  much  of  the  criticism,  indulged  In  as 
to  a  tendency  of  Jurors  in  cases  of  tills  sort 
of  deciding  issues  from  biased  views,  suggests 
rather  faulty  administration  than  Inherent 
weakness  In  the  Jury  system.  It  is  firmly 
believed  that  by  careful  attention,  from  tbe 
b^lnnlng  to  the  end  of  a  jury  trial,  to  pro- 
tect the  jnry  from  all  ulterior  Influences  and 
to  carefully  avoid  useless  colloquies  between 
court  and  counsel  having  a  suggestive  tend- 
ency as  to  tbe  nonprofessional  hearers,  re- 
garding the  mental  leanings  of  the  court 
either  as  regards  the  particular  oase  or  simi- 
lar controversies,  and  such  attention  by  man- 
ner and  speech,  so  far  as  practical,  to  per- 
suade tbe  Jury  up  to  tbe  ideal  plane  of  abso- 
lute Impartiality  necessary  to  a  decision  of 
tbe  controversy  in  hand,  entirely  uninfluenced 
by  anything  except  the  evidence  produced 
before  tbem  and  the  law  as  given  by  tbe  court, 
the  resnlts  will  continue  in  tbe  future,  as  in 
tbe  past,  to  vindicate  the  truth  of  the  saying 
that  the  safest  tribunal  that  has  been  or 
probably  can  be  created  to  decide  mere  issues 
of  fact,  is  a  carefully  impaneled  Jury  of 
twelve  men.  From  our  own  experience  as 
trial  Judges,  we  are  utterly  unable  to  appre- 
ciate the  frequent  suggestions  made  that  a 
defendant  in  a  case  of  this  sort  or  one  where 
■n  Insurance  company  defends,  cannot,  by 


reason  of  inherent  weakness  In  the  system, 
obtain  Justice  at  the  hands  of  a  Jury. 

The  difficulty  with  the  criticised  proceed- 
ings is  attributable  to  the  attitude  of  all  con- 
cerned in  examining  the  Jury  on  the  voir  dire. 
Counsel  for  respondent  said:  "I  don't  know 
if  this  Is  the  proper  time  and  place  to  mention 
anything  with  reference  to  tbe  fact  of  a 
casualty  insurance  company  being  IntereBted 
in  this  case."  That  was  the  initial  mistake. 
There  was  no  necessity  for  mentioning  any 
such  thing  to  the  court  or  In  the  presence  of 
the  court  other  than  by  proper  questions  pro- 
pounded to  Jurors.  That  first  mistake  was 
followed  by  a  long  colloquy  between  court 
and  counsel,  on  both  sides,  as  to  the  propriety 
of  examining  tbe  Jury  respecting  whether 
they  were  Interested  in  any  casualty  company 
concerned  in  the  litigation  and  as  to  whether 
the  attorney  who  appeared  for  the  defendant 
represented  sncb  a  company,  during  which 
plaintiff's  attorney  was  accused  by  defend- 
ant's attorney  of  endeavoring  to  prejudice  the 
Jury,  and  the  latter  protesting  Innocence  In 
that  regard,  asked  leave  to  examine  under 
oath  defendant's  attorney  as  well  as  a  Mr. 
Prince  who  appeared  to  be  the  letter's  non- 
profesBlonal  assistant,  on  the  subject  of  dis- 
cussion, ending  with  a  suggestion  by  the  Judge 
that  he  would  Inquire  Into  that  later,  and 
then  himself  taking  up  tbe  matter  of  examin- 
ing tbe  Jurors  on  such  subject,  which  he  did 
fully.  Such  proceedings,  manifestly,  are  not 
well  calculated  to  promote  the  attainment  of 
Justice.  Just  as  clearly  they  have  a  tendency 
to  create  Impressions  In  the  minds  of  Jiirors 
prejudicial  to  the  proper  consideration  of 
the  case  in  hand. 

If  counsel  for  plaintiff  had  proceeded,  with- 
out any  announcement  to  tbe  court,  to  ask 
the  Jurors  as  to  whether  they  were  directly 
or  Indirectly  concerned  in  any  casualty  In- 
surance company,  as  a  basis.  If  one  existed, 
fbr  challenges  to  the  favor  or  peremptory 
challenges  he  would  have  been  strictly  within 
ms  right  There  was  no  more  necessity  for 
supposed  preliminaries  than  there  would  be 
for  a  foundation  for  interrogating  a  Juror  as 
to  whether  he  is  a  relative  of  any  party  to 
the  litigation,  or  to  either  of  the  attorneys 
engaged  therein,  or  Interested  directly  or 
indirectly  with  any  such  party  or  attorney  in 
business,  or  with  reference  to  any  other  of 
numerous  matters  that  might  be  suggested. 
It  was  the  announcement  by  counsel,  as  if 
something  of  a  peculiar  nature  was  Involved 
tn  the  examination  be  proposed  entering  up- 
on, the  attitude  of  tbe  court  with  reference 
thereto  and  tbe  whole  proceedings,  suggestive 
of  such  matter  being  specially  out  of  tbe 
ordinary,  and  of  the  existence  of  a  secret  in- 
terest behind  the  litigation,  putting  the  de- 
fendant in  the  position  of  falsely  and  secretly 
pretending  to  be  the  real  party  In  Interest — 
which  was  liable  to  work  mischief.  Quite 
similar  proceedings  took  place  in  Chybowski 
▼.  Bucyrus  Co.  (decided  here  February  23d 
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last,  and  not  yet  officially  reported)  106  N.  W. 
833.  There  counsel  for  defendant  was  re- 
quired by  the  court  to  disclose  under  oath 
whether  be  represented  an  Insurance  company 
concerned  In  the  litigation.  That  was  con- 
demned, It  being  said:  "The  mere  fact  that 
an  Insurance  company  was  concerned  In  the 
litigation  was  wholly  Immaterial.  The  atti- 
tude of  the  court  as  to  compelling  appellaut's 
counsel  to  bear  evidence  In  respect  thereto, 
notwithstanding  the  assurance  of  respondent's 
counsel  that  the  Information  sought  for  was 
wanted  only  as  a  basis  for  interrogating  the 
Jury,  clearly  gave  undue  Importance  to  the  In- 
surance company's  connection  with  the  case 
since  no  such  basis  was  necessary.  It  was 
a  matter  quite  Ultely  to  prejudice  the  Jury 
and  should  not  have  been  adverted  to  at  all 
except  by  qnestlons  to  the  particular  Juror 
under  examination  and  'strictly  within  the 
right'  to  discover  whether  any  bias  or  basis 
therefor  on  bis  part  existed." 

The  procedure  in  this  case  did  not  go  quite 
so  far,  in  the  presence  of  the  Jury,  as  in 
the  one  quoted  from,  so  we  feel  Justified, 
here,  in  stopping  short  of  condemning  the 
same  as  sufficiently  prejudicial,  by  Itself,  to 
work  a  reversal.  Why  the  proceedings  were 
taken,  which  occurred  after  the  close  of  the 
evidence,  of  counsel  and  the  court  retiring 
from  the  presence  of  the  Jury  and  requiring 
the  nonprofessional  assistant  of  appellant's 
counsel  to  be  sworn  and  examined  as  to 
whether  he  represented  any  casualty  insur- 
ance company  concerned  In  the  litigation, 
we  are  wholly  unable  to  understand.  Cer- 
tainly, If  they  had  to  occur,  the  trial  court 
is  to  be  commended  for  having  retired  for 
the  time  being  from  the  presence  of  the  jury. 
It  seems  that  the  mainspring  of  the  several 
steps,  including  the  last,  was  the  notion 
that  some  basis  for  the  examination  of  the 
Jurors  on  the  particular  subject  was  neces- 
sary to  be  affirmatively  laid,  including  some 
showing  of  good  faith  on  the  part  of  coun- 
sel for  the  plaintiff.  That  was  all  wrong. 
No  such  basis  was  required,  as  before  In- 
dicated, any  more  for  the  purpose  of  In- 
quiring into  such  particular  matter  than  for 
inquiring  into  any  other,  necessary,  in  the 
Judgment  of  counsel,  acting  reasonably,  to 
enable  him  to  perform  his  professional  duty 
In  selecting  a  Jury.  He  should  have  simply 
asked  fair  questions  In  regard  to  the  subject 
and  In  case  of  an  objection  being  made  It 
i^ould  have  been,  promptly  overruled.  This 
subject  has  been  sufficiently  treated  here  in 
Paber  v,  Reiss  Coal  Co.,  124  Wis.  5.54,  102 
N.  W.  1049,  and  Chybowskl  v.  Bucyrus  Co., 
to  warrant  omitting  to  pursue  It  further. 
We  have  discussed  the  same  at  considerable 
length  because  It  seems,  from  this  and  the 
two  other  instances  where  we  have  recently 
been  called  upon  to  deal  with  the  subject, 
tiiat  some  pretty  definite  statement  as  to  the 
proper  conduct  of  Judicial  administration 
in  respect  to  the  matter  is  required. 

Complaint  is  made  that  evidence  was  per^ 


mitted  on  rebuttal  which  wma  really  ciunu- 
lative.  Courts  have  a  pretty  wide  discre- 
tion as  to  whether  after  a  party  has  rested 
in  chief  and  the  opposite  party  shall  have 
made  his  case  the  former  shall  be  restrict- 
ed, as  to  further  evidence  to  such  as  Is 
strictly  rebuttal.  The  better  practice  is  to 
direct  the  trial  along  the  lines  of  regular  or- 
der unless  there  is  a  fairly  good  reason  for 
departing  therefrom.  We  are  unable  to  say 
that  there  was  any  Inexcusable  departure 
from  such  order  in  this  case. 

Further  complaint  is  made  because  the 
court  failed  to  Instruct  the  Jury  as  to  the 
meaning  of  the  term  burden  of  proof.  There 
does  not  seem  to  have  been  any  request  for 
Instructions  on  that  line,  therefore  harm- 
ful error  cannot  be  predicated  on  failure 
to  do  so.  Seyring  t.  Eschweller,  86  Wis^ 
117,  S5  N.  W.  164;  Lueck  v.  Helsler,  87  Wis. 
644,  58  N.  W.  1101;  Koch  v.  City  of  Ash- 
land, 88  Wis.  603,  60  N.  W.  990;  Odette  v. 
State,  90  Wis.  258,  62  N.  W.  1054.  No  error 
was  committed  by  submitting  the  case  to 
the  Jury  for  a  special  verdict  without  re- 
quest by  counsel.  The  statute  expressly 
authorizes  such  submissions,  section  285S, 
Rev.  St  189a 

Several  assignments  of  error  are  presented 
for  consideration  as  to  questions  contiiined 
in  special  verdict  It  does  not  seem  advis- 
able to  consider  them  In  detail,  though  we 
will  do  so  In  a  general  way.  The  verdict  as 
framed  by  the  learned  court  cannot  well 
be  considered  a  safe  model  to  be  followed. 
However,  generally  speaking,  it  covered  the 
case,  confused  though  It  was  with  some  un- 
necessary questions,  and  faulty  In  not  con- 
taining questions  covering  clearly  the  pre- 
cise matters  of  fact  in  controversy  on  the 
evidence.  This  court  has  said  so  many  times 
that  a  special  verdict  should  be  composed 
only  of  a  sufficient  number  of  questions  to 
cover  singly  the  Issues  raised  by  the  plead- 
ings, material  to  the  case  and  controverted 
on  the  evidence,  so  worded  that  each  ques- 
tion, so  far  as  practical,  shall  be  susceptible 
of  affirmative  or  negative  answer,  that  noth- 
ing can  be  gained,  it  seems,  by  a  repetition 
in  that  regard.  Strict  attention  to  this  mat- 
ter is  a  Judicial  duty. 

Here,  there  was  no  dispute  but  what  the 
respondent  was  injured  at  the  time  alleged 
In  the  complaint  No  question  on  that  point 
therefore,  was  needed.  The  only  negligence 
pleaded  was  failure  on  the  part  of  defendant 
to  seasonably  repair  a  worn  out  condition 
of  the  main  mill  floor.  That  at  the  most 
required  these  questions:  (a)  Was  there  a 
hole  In  the  mill  floor  as  alleged?  (b)  If 
there  was  such  a  hole  did  the  defendant  ' 
know  thereof  a  sufficient  length  of  time  be- 
fore the  accident,  by  the  exercise  of  ordi- 
nary care,  to  repair  the  same  before  such 
time?  (c)  If  there  was  such  a  hole  had  it 
existed  for  such  length  of  time  before  the 
accident  that  defendant  in  the  exercise  of 
ordinary  care,  should  have  discovered  and 
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rqialred  th«  same  before  ancb  time?  An 
affirmatiTe  answer  to  the  first  and  to  eltber 
of  the  others  would  have  established  the 
negligence  complained  of  as  a  matter  of  law. 

It  will  readily  be  observed  that  the  mat- 
ters covered  by  the  suggested  questions  were 
distinctly  pleaded  as  the  ground  of  negU- 
ga>ce  relied  on  and  were  distinctly  put  in 
issue  by  the  answer  and  were  clearly  con- 
troTerted  on  the  evidence.  The  trial  court's 
question:  "Was  the  defendant  guilty  of 
negligence  which  caused  plaintiff's  said 
injury?"  was  In  legal  eflTect  the  three  sug- 
gested questions  combined.  That  is  not  the 
manner  the  special  verdict  statute  contem- 
plates that  sach  matters  shall  be  submitted 
to  a  Inry,  though  under  proper  instructions 
such  method  has  not  been  condemned  as 
fatally  erroneous.  However,  we  may  well 
say  in  passing,  trial  courts  should  not  feel 
at  liberty  to  commit  all  errors  which  have 
been  or  may  be  held  not  fatal  to  the  result 
which  may  finally  be  reached. 

The  next  Issue  of  fact  In  order  was  wheth- 
er tbe  existence  of  the  bole  in  the  floor,  if 
one  did  exist  as  alleged,  was  the  proximate 
cause  of  the  plalntltrs  injury.  On  that  a 
question  should  have  been  submitted  about 
like  tbis:  If  you  answer  the  1st  question 
and  either  the  2nd  or  3rd  in  the  affirmative, 
were  such  facts  the  proximate  cause  of 
plalntlfTs  Injury?  That  would  have  sufficed 
for  these  four  questions  which  the  learned 
court  submitted:  (a)  "Was  the  defendant 
guilty  of  negligence  which  caused  plain- 
tiff's said  Injury?"  (b)  "Was  plaintiff's 
said  Injury  produced  by  reason  of  negligence 
of  bis  coemployee,  Hanson?"  (c)  "Was  de- 
fendant's alleged  negligence  tbe  proximate 
canse  of  plaintiff's  said  injury?"  (d)  "Was 
plalntlfTs  said  Injury  caused  by  tbe  com- 
bined negligence  of  defendant  and  that  of 
the  plaintiff's  coemployee,  Hanson?"  There 
was  no  issue  on  the  pleadings  or  the  evi- 
dence warranting  the  questions  designated 
as  (b)  and  (d).  Moreover,  whether  the  In- 
Jury  was  caused  by  tbe  combined  negligence 
of  tbe  defendant  and  his  coemployee,  Han- 
con.  If  there  bad  been  such  an  Issue  In  the 
case,  wbicb  there  was  not,  was  entirely  Im- 
material since  such  mere  contributory  negli- 
gence of  a  coemployee  is  not  a  defense  in 
a  case  of  this  sort  Jones  v.  The  Florence 
Mining  Co.,  66  Wis.  268-284,  28  N.  W.  207, 
S7  Am.  Rep.  269;  Paulmler  v.  Erie  Ry.  Co., 
84  N.  J.  Law,  151;  Franklin  v.  Winona  & 
St  Peter  R.  Co.,  37  Minn.  409,  84  N.  W. 
898;,  5  Am.  St  Rep.  856;  Hunn  v.  Mich. 
Cent  R.  Co.,  78  Mich.  513,  44  N.  W.  502, 
7  L.  R.  A-  800;  Beach  on  Contributory  Neg- 
ligence, i  306.  So  by  submitting  the  four 
questions  Instead  of  the  one,  the  rule  was 
violated  that  Immaterial  matters  should  not 
be  Included  In  a  special  verdict:  also  the 
rule  was  violated  that  questions  should  not 
be  so  framed  as  to  cross-question  the  Jury, 
snd  tbe  fnrtber  rule  was  violated  that  no 
question  should  be  Included  In  a  special 


verdict  not  covering  a  distinct  Issuable  con- 
troverted fact 

Complaint  is  made  because  of  failure  to 
submit  a  question  covering  the  subject  of 
assumption  of  risk.  There  are  two  answers 
to  that:  (1)  There  was  no  such  Issue  In  the 
case  either  by  tbe  pleadings  or  on  the  evi- 
dence. (2)  Tbe  general  question  on  the  sub- 
ject of  contributory  negligence  sufficiently 
covered  tbe  form  of  such  negligence  called 
assumption  of  the  risk  in  the  absence  of  aqr 
request  for  a  particular  submission  of  su^ 
matter.  Hennesey  v.  0.  &  N.  W.  Ry.  Co., 
99  Wis.  106,  74  N.  W.  654. 

The  court  said  to  the  jury:  "Yon  are  in- 
structed that  it  was  the  duty  of  the  defend- 
ant to  provide  a  place  that  was  reasonably 
safe  for  tbe  plaintiff  to  do  his  work  in  while  In 
the  exercise  of  ordinary  care,"  and  gave  fur- 
ther Instructions  In  connection  therewith, 
well  calculated  to  impress  upon  the  minds 
of  the  jurors  the  Idea  that  such  rule  applies, 
not  only  to  tbe  time  tbe  working  place  is 
originally  furnished  to  tbe  servant,  but  to 
every  Instant  of  time  thereafter  during  the 
period  of  bis  employment  That  was  very 
misleading. 

True,  It  is  the  duty  of  the  master  to  fur- 
nish the  servant  with  a  reasonably  safe  place 
In  which  to  work.  True,  that  duty  is  abso- 
lute. It  cannot  be  delegated  by  the  master. 
It  cannot  be  performed  by  him  by  merely 
exercising  ordinary  care  to  furnish  such 
place.  It  is  satisfied  only  by  the  actual  fur- 
nishing thereof.  But  that  refers  to  tbe  time 
when  the  servant  is  put  to  w<n'k,  not  to 
every  time  when,  thereafter,  in  tbe  course 
of  continuous  employment  at  the  customary 
Intervals,  he  reoccupies  his  place,  nor  to 
every  Instant  of  time  during  the  period  of 
bis  employment  A  reasonably  safe  work- 
ing place  having  been  furnished  the  servant 
the  absolute  duty  in  that  regard  is  satisfied. 
Then  becomes  active  tbe  secondary  duty  to 
exercise  ordinary  care  to  preserve  for  the 
servant  the  reasonably  safe  condition  of  his 
working  place.  In  case  of  Its  becoming  un- 
safe during  the  course  of  his  employment, 
and  the  servant  receiving  an  injury  thereby 
before  the  master  bas  knowledge  of  the  ex- 
istence of  the  danger  or  bas  reasonable  op- 
portunity to  obtain  such  knowledge,  and 
reasonable  opportunity  to  remedy  tbe  dan- 
ger, he  Is  not  liable.  Hulehan  v.  Oreen  Bay, 
W.  ft  St  P.  R.  Co.,  68  Wis.  620,  32  N.  W. 
529 ;  Paine  v.  Eastern  R.  Co.  of  Minn.,  91  Wis. 
340-348,  64  N.  W.  lOOB ;  Qulncy  Coal  Co.  v. 
Hood,  77  111.  68;  Baldwin  v.  St  Louis,  K.  ft 
N.  Ry.  Co.,  68  Iowa.  37,  25  N.  W.  918;  Stapf 
V.  Loewer's  Gambrlnus  Brg.  Co.,  1  App.  Dlv. 
405,  37  N.  T.  Supp.  256;  Artls  v.  Buffalo.  R 
ft  P.  R.  Co.,  8  App.  Dlv.  1,  37  N.  Y.  Supp.  977, 
38  N.  Y.  Supp.  42;  Park  Hotel  Co.  v.  Lock- 
hart  59  Ark.  465,  28  S.  W.  23;  Wabash,  St 
Tj.  ft  P.  R  Co.  V.  Locke.  112  Ind.  404.  14  N.  B. 
391,  2  Am.  St  Rep.  193;  St  L.,  Ft.  S.  ft  W. 
R.  Co.  V.  Irwin,  87  Kan.  701,  16  Pac.  146,  1 
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Am.  St  R«p.  266;  Mickee  r.  Wood  Mowing 
&  Reaping  Machine  Co.,  77  Hun,  659,  28  N. 
Y.  Supp.  918 ;  Haskins  t.  N.  X.  Cent  &  H.  R. 
R.  Co.,  79  Hun,  159,  29  N.  Y.  Supp.  274; 
BInns  T.  Rlcbmond  &  Danville  R.  Co.,  88  Va. 
891,  14  S.  E.  701 ;  20  A.  &  E.  E.  L.  (2d  Bd.) 
92,  93,  and  cases  cited  In  the  note. 

The  courts  have  spoken  thus  dedslToly  on 
the  subject  last  discussed: 

"It  was  incumbent  on  the  plaintiff  to  show 
aflSrmatively  that  at  the  time  the  accident 
happened"  the  condition  of  the  track  "was 
either  known  to  the  company  or  bad  existed 
for  such  length  of  time  before  the  accident 
as  to  constitute  notice  to  the  company  that 
the  track  was  in  an  unsafe  condition  at  that 
place."  This  court  speaking  by  Taylor,  J, 
In  Huldian  r.  Green  Bay,  W.  &  St  P.  B.  Ca: 

"The  duty  to  provide  a  reasonably  safe 
place  for  the  employ^  to  perform  bis  service 
in  rests  upon  the  master,  and  that  duty  is 
one  that  cannot  be  shifted  or  evaded  by  any 
attempt  to  delegate  It"  "This  duty  Is  also 
a  continuing  one  to  the  extent  that  the  mas- 
ter must  provide  reasonably  for  the  inspec- 
tion and  if  need  be  for  the  repair  of  premises 
and  appliances."  Montgomery,  J.,  In  Ander- 
son T.  Mich.  Cent  R.  Co.,  107  Mich.  591,  65 
N.  W.  585. 

"The  doctrine  that  the  master  must  pro- 
Tide  a  safe  place  has  no  application  to  the 
case  where  the  place  becomes  unsafe  during 
the  progress  of  the  work."  McClaln,  J.,  in 
Oleson  V.  Maple  Grove  C.  &  M.  Co.,  116  Iowa, 
74,  87  N.  W.  736. 

The  language  of  this  court  by  Mr.  Justice 
Winslow  in  Paine  v.  Eastern  R.  Co.  of  Minn. 
Is  quite  as  decisive. 

In  submitting  the  subject  of  proximate 
cause  to  the  Jury  the  learned  court  used  the 
term  "approximate,"  both  in  the  questions 
for  the  special  verdict  and  the  instructions. 
In  this  case  probably  the  misuse  of  terms  was 
not  harmful  since  the  court  gave  as  an  expla- 
nation of  what  was  called  "approximate 
cause"  a  fairly  accurate  definition  of  proxi- 
mate cause. 

Quite  inexcusable  error  was  committed,  we 
feel  called  upon  to  say,  in  view  of  the  many 
recent  decisions  of  this  court  on  the  subject 
In  that  the  court  while  submitting  the  case 
to  the  Jury  for  a  special  verdict  gave  at 
considerable  length  general  Instructions. 
Such  instructions,  as  has  often  been  said, 
are  wholly  imsultable,  in  case  of  a  special 
verdict  It  may  be  that  It  was  supposed  by 
the  learned  court  that  since  the  verdict  was 
required  upon  the  court's  own  motion,  in- 
stead of  in  response  to  the  demand  of  coun- 
sel, a  different  rule  would  apply  than  the  one 
so  many  times  emphatically  proclaimed  by 
this  court.  If  so,  the  supposition  was  base- 
less. There  is  no  reason  for  the  instructions 
to  be  specifically  directed  to  the  special  ques- 
tions in  case  of  a  special  verdict  when  re- 


quired by  counsel  that  does  not  ai^ly,  just 
as  strongly,  when  It  la  otherwise  required. 
This  court  has  held  upon  due  consideration 
of  the  matter  that  In  case  of  such  a  verdict 
the  parties  to  the  litigation  are  entitled,  as  a 
matter  of  statutory  right  to  have  the  Jury 
Instructed  as  to  the  particular  questions  sub- 
mitted, and  not  generally  at  all.  Lyon  v. 
Grand  Rapids,  121  Wis.  609.  99  N.  W.  311 ; 
Van  De  Bogart  v.  Marinette  &  Menominee 
Paper  Co.  (Wis.)  106  N.  W.  805;  Schneider 
T.  -a,  M.  &  St  P.  R.  Co.,  99  Wis.  878.  388, 
75  N.  W.  169;  Ward  v.  0.,  M.  &  St  P.  R  Co., 
102  Wis.  219,  78  N.  W.  442;  New  Home  S.  M. 
Co.  ▼.  Simon,  104  Wis.  120,  80  N.  W.  71; 
Brunette  v.  Gagen,  106  Wis.  618,  82  N.  W. 
664 ;  Rhyner  v.  Menasha,  107  Wis.  201,  206, 
83  N.  W.  303;  Sladky  t.  Marinette  L.  Co.. 
107  Wis.  250,  259,  83  N.  W.  614;  Musbach  v. 
Wisconsin  C.  Co.,  108  Wis.  67,  84  N.  W.  36 : 
Bartlett  t.  Collins,  109  Wis.  477,  8S  N.  W. 
703,  83  Am.  St  Rep.  928 ;  Mauch  v.  Hartford, 
112  Wis.  40,  87  N.  W.  816 ;  Byington  v.  Mer- 
rill, 112  Wis.  211,  88  N.  W.  26;  Cullen  r. 
Hanlsch,  114  Wis.  24,  87,  89  N.  W.  900; 
Okonskl  V.  Penn.  &  O.  F.  Co.,  114  Wis.  448, 
467,  90  N.  W.  429;  Gutzman  ▼.  Clancy,  114 
Wis.  589,  90  N.  W.  1081,  58  L.  R  A.  744. 

This  Instruction  was  given  to  the  Jury  on 
the  subject  of  damages :  "You  will  also  as- 
sess all  such  sums  as  you  are  satisfloti  from 
evidence  will  recompense  him  for  nil  future 
suffering,  both  mental  and  physical."  That 
was  prejudicially  erroneous.  The  Jury  should 
have  been  limited  in  assessing  damages  for 
future  suffering,  mental  and  physical,  to 
such  loss.  In  that  regard,  as  the  evidence 
satisfied  them  would  be  reasonably  certain 
to  result  from  tne  injury.  White  v.  Mil- 
waukee City  Ry.  Co.,  61  Wis.  636,  21  N.  W. 
524,  50  Am.  Rep.  154;  Hardy  v.  Milwaukee 
St  Ry.  Co.,  89  Wis.  183-187,  61  N.  W.  771; 
Block  v.  Milwaukee  St  Ry.  Co.,  89  Wis. 
371-380,  61  N.  W.  1101,  27  L.  R.  A.  365,  4« 
Am.  St  Rep.  8-19;  Raymond  v.  Keseberg, 
91  Wis.  191,  64  N.  W.  801;  Groundwater  v. 
Town  of  Washington,  92  Wis.  5C-61,  65  N. 
W.  871;  Kliegel  v.  Aitken,  94  Wis.  432-438, 
69  N.  W.  67,  35  U  R.  A.  249,  59  Am.  St 
Itep.  901;  Collins  v.  City  of  Janes ville,  Uu 
Wis.  404,  4C3,  75  N.  W.  88;  Boelter  v.  Ross 
Lumber  Co.,  103  Wis.  324-330,  79  N.  W.  243. 

Error  is  assigned  raising  the  question  as 
to  whether  tlie  evidence  presented  a  fair 
Jury  question  regarding  whether  respondent 
received  his  injury  in  the  manner  he  claim- 
ed he  did.  A  careful  study  of  the  record 
has  resulted  in  some  hesitation  in  reaching 
a  satisfactory  conclusion  in  respect  there- 
to. It  certainly  seems  quite  improbable  that 
one  could  have  his  hand  caught  between  the 
belt  and  rim  of  a  heavy  iron  pulley,  twenty- 
four  Inches  in  diameter  and  eight  Inches 
on  the  face,  revolving  at  the  rate  of  600 
revolutions  per  minute  or  60  feet  per  second. 
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the  BldeB  of  the  jrall^  being  within  three 
inches  of  the  sides  of  a  box  Inclosing  It, 
and  that  the  arm  conld  be  carried  down  and 
around  the  pnlley  to  a  point  of  release,  drag- 
ging It  necessarily  in  between  the  sides  of 
the  pnlley  and  the  sides  of  the  box,  and 
forcibly  Jerking  the  body  forward,  without 
much  more  dlsastroos  consequences  than 
occurred  in  this  case.  To  the  majority,  but 
not  all,  of  the  members  of  the  court  the 
respondent's  story  does  not  seem  wholly  Im- 
probable. Again,  the  almost  OTerwhelmlng 
evidence  that  the  respondent  stated  on  nu< 
merous  occasions  after  he  was  Injured,  that 
be  did  not  know  how  the  Injury  occurred; 
that  the  story  told  upon  the  trial  was  not 
known  to  anyone,  so  far  as  appears,  till 
the  action  was  commenced,  and  two  appar- 
ently credible  witnesses  examined  the  con- 
ditlon  of  things  at  and  In  the  ylclnity  of 
the  alleged  scene  of  Injury  shortly  after  the 
accident  and  found  all  In  order,  while,  If 
respondents  testimony  be  true,  the  door  of 
the  saw-dust  box  must  have  been  left  down 
from  the  time  of  the  accident  till  some  one 
other  than  himself  replaced  It,  and  still 
other  circumstances  that  might  be  referred 
to,  InvolTlng  the  matter  In  doubt,  lead  to 
the  conclusion,  on  the  part,  at  least,  of  the 
writer,  that  the  evidence,  as  a  whole,  did 
not  remove  the  question  of  how  the  accident 
occurred  from  the  realms  of  mere  conjecture 
and  so  did  not  present  a  fair  Jury  question 
onder  the  rule  laid  down  In  Hyer  ▼.  City 
of  JanesvlUe,  101  Wis.  871,  77  N.  W.  729. 
However,  by  far  the  prevailing  opinion  Is 
that  the  respondent's  positive  story  of  how 
bis  Injury  was  received  was  not  so  Incred- 
ible but  what  It  was  permissible  for  the 
Jury  to  believe  It  and  to  base  a  verdict  there- 
on. That  rules  the  case  on  that  subject  In 
bis  favor,  so  the  decision  must  be  and  Is 
that  the  question  in  relation  thereto  was 
properly  submitted  to  the  jury. 

Further  complaint  Is  made  that  the  dam- 
ages assessed  are  grossly  excessive.  The 
man  was  31  years  of  age  when  he  was  In- 
jured. He  was  capable  of  earning  $2.50 
to  $3.00  per  day.  He  was  not  a  common 
laboresi  but  an  engineer.  The  evidence  was 
to  the  effect  that  his  arm  near  the  shoulder 
and  tbe  shoulder  were  partially  paralyzed 
and  that  the  balance  of  tbe  arm  was  totally 
so;  that  tbe  motor  and  sensor  nerves  were 
destroyed  beyond  any  reasonable  expecta- 
tion of  restoration,  leaving  bis  arm  practl- 
'Cally  a  dead  body:  an  Incumbrance.  The 
evidence  tended  to,  If  It  did  not  conclusively 
show  that  such  condition  would  not  mate- 
rially change  for  the  better.  Manifestly 
from  such  evidence  the  respondent's  Injury 
was  a  very  serious  one.  It  was  much  more 
so  than  the  mere  loss  of  an  arm  would  be. 
The  circumstance  also  is  quite  material  that 
■Om  injured  member  was  the  right  arm.    A 


careful  examination  of  the  precedents  sat- 
Isfies  us  that  we  would  not  be  Justified  In 
condemning  the  verdict  as  fatally  excessive, 
though  doubtless  It  approached  dangerous- 
ly near  the  border  line  thereof,  notwithstand- 
ing, as  Indicated,  the  Injury  was  a  very 
severe  one. 

The  judgment  Is  reversed,  and  tbe  cause 
remanded  for  a  new  trial. 


JOHNSON  T.  STATU. 
(Supreme  Oourt  of  Wisconsin.    June  21,  1008.) 

1.  HOUIOIDS— MUBOEB  IR  Skoond  IteGxiat. 

Evidence  that,  after  an  altercation  In  a 
barroom  during  which  deceased  called  defendant 
a  liar,  the  latter  left  the  room  and  returned 
with  a  revolver,  with  which  daring  an  en- 
suing struggle  he  shot  deceased,  was  sufficient 
to  justify  a  conviction  for  murder  In  the  second 
degree,  under  Hev.  St  1898,  i  4339,  declaring 
that  a  killing  when  perpetrated  by  an  act  im- 
minently dangerous  to  others,  and  evincing  a 
depraved  mind,  regardless  of  human  life,  with- 
out any  premeditated  design  to  effect  death, 
shall  be  murder  In  the  second  degree. 

[Eld.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  H  39,  40.] 

2.  CannitAi,  Law— Afpeait— Dxcisions  as  to 
Res  Qtsim. 

The  decision  of  the  trial  court,  as  to  wheth- 
er matter  is  admissible  as  res  geatn,  is,  on 
appeal,  to  be  treated  as  correct,  unless  mani- 
festly wrong. 

8.  Saio!— BviDXNCK— Res   GESTiS  —  Dxoiaba- 

TioNB  or  Defenoart. 

In  a  prosecution  for  murder,  it  appeared 
that,  after  the  shooting,  accused  telephoned 
for  a  physician  for  deceased,  waited  in  the 
room  where  the  shooting  occurred  for  some  little 
time,  and  then  went  to  bis  own  room,  which 
was  in  the  same  building,  got  his  hat,  and 
started  for  the  police  station  to  surrender  him- 
self. After  walking  about  one-third  of  a  mile, 
he  boarded  a  street  car  to  finish  his  journey,  and 
there  told  the  motorman  what  had  occurred. 
Held,  that  his  statements  to  the  motorman  were 
not  admissible  as  res  gestse. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Crhninal  Law,  SS  816,  817.] 

4.  Same  —  Reputation    or   Defendant   vob 

Tbuth  and  Vebacity. 

In  a  prosecntlon  for  crime,  evidence  that 
defendant  was  reputed  to  be  a  man  of  truth 
and  veracity  was  not  admissible,  where  no 
attack  was  made  on  his  reputation  In  that 
respect 

[Hid.  Note. — For  cases  In  point,  see  vol.  14» 
Cent.  Dig.  Criminal  Law,  SS  839-841.] 

6.   HoinOIDE— MANSI.ATTORTEB  IN  FOUBTH  DE- 
OKKB— "INVOI-UNTABT"    KILLINO. 

A  killing  resulting  from  an  Intentional 
shot,  though  without  design  to  effect  death,  is 
not  Involuntary,  within  Rev.  St.  1898,  §  4362, 
declaring  that  involuntary  killing  in  the  heat 
of  passion,  etc,  shall  be  deemed  manslaughter 
in  the  fourth  degree. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
CenL  Dig.  Homicide,  i  55.] 

6.  Sake— Manslauqhteb  in  Thibd  Deqbee— 
"Heat  of  Passion"— Definition. 

The  term  "heat  of  passion,"  as  used  In 
Rev.   St.  1898,   f  4301,  deSning  manslaughter 
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in  tbe  third  degree,  means  such  mental  dia- 
tnrbanca  caused  by  a  reasonably  adequate  provo- 
cation as  would  ordinarily  so  overcome  and 
dominate  or  suspend  the  exercise  of  the  Judg- 
ment of  an  ordinary  man  aa  to  render  his  mind 
for  the  time  being  deaf  to  the  voice  of  rea- 
son, make  him  incapable  of  forming  and  execut- 
ing a  distinct  intent  to  take  life,  and  cause 
him  uncontrollably  to  act  from  the  impelling 
force  of  the  disturbing  cause,  rather  than  from 
any  real  wickedness  of  heart;  but,  as  so  de- 
fined, tbe  term  is  not  inconsistent  with  intelli- 
gent action,  implying  a  consciousness  of  what 
one  is  doing,  and  hence  an  instruction  that 
"heat  of  passion"  means  a  temporary  dethrone- 
ment of  reason,  engendered  by  provocation,  and 
rendering  the  slayer  incapable  of  forming  a 
design  to  kill,  was  erroneous. 

[Ed.  Note. — For  cases  in  point,  we  vol.  26. 
Cent.  Dig.  Homicide,  IS  59-64.] 

Error  to  Municipal  Court  of  Milwaukee 
County;  A.  C.  Brazee,  Judge. 

John  S.  Johnson  was  convicted  of  murder, 
and  brings  error.     Reversed  and  remanded. 

Writ  of  error  from  tbe  municipal  court  of 
Milwaukee  county  to  review  a  conTlction  of 
John  S.  Johnson  of  the  crime  of  murder  In 
tbe  second  degree. 

The  accused  was  charged  with  the  highest 
degree  of  criminal  homicide.  He  was  in  due 
form  found  guilty  by  the  Jury  as  indicated 
in  the  opening  paragraph  and  was  thereupon 
sentenced  to  be  punished  by  confinement  at 
hard  labor  in  the  state  prison  at  Waupun, 
Wisconsin,  for  the  period  of  fourteen  years, 
suitable  provision  according  to  law  being 
made  for  solitary  confinement  He  was  com- 
mitted accordingly  and  was  at  the  time  of 
suing  out  tbe  writ,  and  still  Is,  serving  bis 
time.  The  facts  of  the  case  and  the  points 
suggested  for  consideration  upon  the  review 
will  be  reserved  for  the  (pinion. 

W.  E.  ft  r.  P.  Burke  and  John  M.  Clarke, 
for  plalntlir  in  error.  L.  M.  Sturdevant, 
Atty.  Gen.,  and  A.  C  Titus,  Asst  Atty.  Gen., 
for  the  State. 

MARSHALL,  J.  (after  stating  the  facts). 
On  the  10th  day  of  August,  1904,  the  accused 
resided  at  a  boarding  house  in  the  city  of 
Milwaukee  In  which  there  was  a  saloon.  He 
owned  a  revolver  to  the  knowledge  of  the 
keeper  of  the  house.  He  procured  It  some 
time  prior  to  his  residence  In  Milwaukee  and 
while  he  was  temporarily  staying  In  Chicago, 
and  carried  the  same  In  the  latter  place  by 
permission  of  the  police  because,  as  he 
claimed,  he  had  been  threatened  with  and 
feared  personal  violence  by  members  of  a 
labor  '  organization  who  conceived  his  bust- 
ness  methods  to  be  antagonistic  to  their  Inters 
ests.  His  residence  In  Milwaukee  was  of  a 
temporary  character  and  for  the  purpose  of 
introducing  there  a  patented  device  of  which 
be  was  the  Inventor.  He  had  been  there  about 
one  month  when  the  event  causing  his  con- 
viction occurred.  About  ten  o'clock  on  the 
evening  of  August  10th  aforesaid  he  and 
others  were  in  the  saloon  part  of  the  board- 


ing house  engaged  in  the  pastime  of  drinking, 
deciding  in  advance  by  shaking  dice  who 
should  pay  the  bills.  He  was  substantially 
a  stranger  to  his  associates.  He  claimed 
later  that  he  supposed  they  were  members 
of  the  class  by  whom  he  had  been  threatened 
In  Chicago.  After  several  rounds  of  shaking 
dice  and  drinking,  Patrick  Doyle  and  tbe 
accused  being  contestants  on  several  of  the 
occasions,  they  shook  again  and  got  into  an 
altercation  as  to  tbe  result,  ending  with  pass- 
ing the  lie  between  them  and  the  accused 
leaving  the  room  hurriedly  and  In  anger. 
There  was  evidence  tending  to  prove  this. 
When  the  accused  so  left  the  room  he  U8C<I 
expressions  indicating  a  purpose  to  return 
better  prepared  for  attack  or  defense  and  to 
vindicate  his  position  by  force.  He  was 
heard  to  go  rapidly  through  tbe  dining  room, 
into  the  hall  leading  to  the  stairs,  along  such 
ball  to  and  up  the  stairs,  then  down  the 
upper  hall  to  his  room  and  to  Immediately 
retrace  his  steps  to  the  saloon.  During  the 
short  time  of  his  absence  one  of  tbe  saloon 
attendants  who  knew  of  his  having  the  re- 
volver, requested  Doyle  to  leave  the  place 
so  as  to  avoid  the  threatened  trouble,  which 
he  declined  to  do.  As  tbe  accused  re-entered 
the  saloon  room  Doyle  started  towards  him 
with  his  left  band  raised  In  an  attitude  and 
manner  suggesting  intention  to  explain. 
Johnson  Immediately  reached  for  his  revolver 
which  was  in  his  pocket.  Seeing  the  move- 
ment and  the  weapon  drawn  and  raised 
Doyle  moved  quickly  forward  toward  John- 
son, endeavoring  to  lay  hold  of  him  so  as  to 
prevent  his  using  the  weapon.  Shooting  Im- 
mediately commenced.  Several  shots  were 
fired  during  a  short  Interval  of  time  during 
which,  except  possibly  at  tbe  Instant  of  the 
first  shot,  the  parties  were  hold  of  each  other 
and  down  or  partially  down  on  the  floor.  At 
last  two  shots  were  fired  In  rapid  succession, 
when  Doyle  made  some  expression  Indicating 
a  wish  to  cease  the  struggle,  when  the  two 
separated.  In  a  few  moments  Doyle  was 
dead.  As  soon  as  the  separation  occurred  a 
call  for  a  doctor  for  the  wounded  man  was 
suggested,  and  thereupon  the  accused  volun- 
teered to  do  that,  which  he  did,  being  under 
such  excitement  that  It  was  with  some  diffi- 
culty he  made  himself  understood  by  the  one 
called.  Shortly  after  such  calling,  tbe  ac- 
cused went  to  his  room.  A  few  moments 
thereafter  he  left  the  place  by  the  side  door, 
for  the  purpose  of  going  to  the  police  station 
:"i(l  giving  himself  up.  He  walked  the  dis- 
tance of  some  five  blocks  and  then  boarded 
a  street  car.  Soon  thereafter  he  made  state- 
ments to  the  motorman  as  to  what  had  oc- 
curred and  the  circumstances  thereof  and 
said  that  he  wanted  to  ride  to  the  police 
station.  He  claimed  on  the  trial  that  he  pro- 
cured his  revolver  merely  to  protect  himself 
from  supposed  Impending  danger;    that  his 


Digitized  by 


Google 


Wte.) 


JOHNSON  T.  BrATB. 


67 


pnrpose  in  retnming  to  tne  saloon  room  was 
to  treat  the  crowd  and  settle  the  existing 
dlfBcnlty  that  vaj;  that  before  tbera  was 
Importunity  for  him  to  carry  out  such  pur- 
pose he  was  attaclced  by  Doyle;  that  be 
fired  the  flrst  shot  through  the  window,  being 
careful  to  see  that  no  one  was  In  the  path  of 
tlie  bullet,  and  for  the  pnrpose  of  scaring 
Doyle;  that  the  latter  as  be  rushed  toward 
tbe  accused  attempted  to  strike  him  with  a 
beer  bottle;  that  the  deceased  cholced  the 
accused,  grasping  him  from  behind,  at  the 
game  time  endeavoring  to  get  hold  of  the 
KTolver  and  turn  It  against  the  body  of 
the  accused  and  discharge  It ;  that  the  latter 
gacceeded  In  worlUng  the  weapon  up  over  his 
dionlder  and  toward  Doyle  and  then  fired; 
tliat  Doyle  continued  to  choke  the  accused 
10  he  could  not  speak.  In  the  meantime  getting 
opon  his  shoulders,  tbe  accused  being  upon 
liis  knees,  when  be  flred  two  shots  backward ; 
tliat  Doyle  then  signified  enough  and  the 
aeparation  occurred;  that  the  reason  the 
accused  armed  himself  and  used  his  weapon 
was  that  be  believed  his  life  was  in  danger. 
There  was  evidence  tending,  strongly,  to  In- 
dicate that  he  had  no  reasonable  ground  to 
fear  Doyle;  that  be  was  the  real  aggressor; 
that  Doyle  was  wholly  unarmed ;  that  he  did 
not  strike  the  accused  with  a  beer  bottle  or 
attonpt  to  do  so  or  to  strike  him  in  any 
other  manner;  that  all  he  did  was  to  make 
nnsacceflBful  efforts  to  prevent  the  accused 
from  successfully  using  the  weapon. 

The  foregoing  sufficiently  Indicates  tbe 
circumstances  of  this  case  as  tbe  Jury  bad 
the  right  to  view  them.  We  have  not  at- 
tempted to  give  the  evidence  in  any  consider- 
able detalL  It  will  suffice  for  the  proper 
consideration  of  the  questions  presented,  to 
sImw,  as  we  have,  what  the  evidence  tended 
to  prove  and  that  such  tendency,  notwith- 
standing evidence  to  the  contrary,  was  suffl- 
dently  probative  to  Justify  the  Jury,  reason- 
ably, In  believing  beyond  a  reasonable  doubt 
that  such  tendency  pointed  to  the  truth. 

The  first  point  made  on  behalf  of  plaintiff 
In  error  is  that  there  was  no  evidence  war- 
ranting a  conviction  of  the  accused  of  mur- 
der In  the  second  degree.  Tbe  Idea  advanced 
is  that  though  the  homldde  was  accomplished 
by  an  act  imminently  dangerous  to  others, 
it  was  not  one  evincing  a  depraved  mind  re- 
gardless of  human  life,  and  so  did  not  satis- 
fy ail  elements  suggested  by  the  language: 
"Sach  killing,  when  perpetrated  by  an  act 
Imminently  dangerous  to  others  and  evincing 
a  depraved  mind,  regardless  of  human  life, 
without  any  premeditated  design  to  effect 
tbe  death  of  the  person  killed  or  of  any 
bnman  being,  shall  t>e  murder  In  the  second 
degree."    Section  4339,  Rev.  St  1898. 

Tbero  does  not  appear  to  be  any  merit  In 
that  contention.  The  mere  passing  of  the 
lie  under   tbe  circumstances   of    tbe    case 


might  well  have  been  considered  by  tbe  Jury 
an  inadequate  provocation  for  such  passion 
as  to  satisfy  any  of  the  degrees  of  man- 
slaughter required  to  be  characterized  by 
beat  of  passion.  They  may  well  have  con- 
sidered that  for  a  person  to  angrily  dispute 
over  such  a  trifling  matter  as  who  should 
pay  a  paltry  sum  for  the  drinks,  his  adver- 
sary apparently  not  being  much,  if  any,  his 
superior  in  strength  and  ability  to  defend 
himself  by  ordinary  means,  and  upon  being 
called  a  liar  to  rush  off  to  his.room,  return  arm- 
ed with  a  revolver,  bent  on  using  it  to  secure 
an  apology  or  revenge,  to  draw  It  and  while 
his  adversary  was  merely  trying  to  prevmt 
It  from  being  successfully  used,  to  discharge 
It  four  times,  sending  three  bullets  Into  the 
body  of  bis  victim  with  fatal  effect,  very 
clearly  evinced  a  depraved  mind,  regardless 
of  human  life.  The  Jury  having  found  the 
accused  guilty  of  an  offense  higher  than 
manslaughter,  must  have  viewed  the  evi- 
dence quite  charitably  in  finding  a  verdict 
of  murder  In  the  second  degree  instead  of 
murder  In  tbe  flrst  degree.  They  were,  it 
seems,  well  warranted  In  believing  that  the 
shots  that  took  effect  were  flred  during  the 
struggle  when  the  two  men  were  down,  or 
substantially  so.  on  the  floor;  that  though 
the  weapon  was,  when  discharged,  pointed 
at  a  vital  part  of  Doyle's  body,  the  position 
of  the  accused  was  such  that  be  may  not 
have  been  conscious  of  that  precise  fact  and 
may  have  flred  thinking  thereby  more  of 
disabling  Doyle,  yet  regardless  of  conse- 
quences, than  of  taking  buman  life.  In 
other  words,  that  be  bad  no  specifically  form- 
ed design  to  take  such  life,  but  worked  the 
weapon  as  he  did  moved  by  a  depraved  mind, 
regardless  of  human  life,  within  the  mean- 
ing of  tbe  statute.  The  case  seems  to  pre- 
sent more  clearly  the  essentials  of  murder  in 
the  second  degree  than  did  Odette  v.  Tbe 
State,  90  Wia  258,  62  N.  W.  1054,  or  Flynn 
V.  The  State,  97  Wis.  44,  72  N.  W.  373.  As 
said  In  effect  in  the  latter  case,  the  evidence 
was  open,  roasonabiy,  to  tbe  view  that  the 
act  of  the  accused  was  that  of  an  angry  man, 
without  adequate  provocation  to  suggest, 
reasonably,  manslaughter  In  the  third  degree 
evincing  a  depraved  mind,  regardless  of 
human  life,  without  the  formed  design  to 
take  human  life  essential  to  murder  in  the 
flrst  degree. 

Error  is  assigned  because  testimony  was 
rejected  as  regards  what  the  accused  said 
about  tbe  circumstances  of  the  homicide, 
when  he  was  on  the  street  car.  Journeying  to 
the  police  station  to  surrender  himself  into 
the  custody  of  the  law.  If  the  story  told  to 
the  motorman  was  so  near  to  and  connected 
with  tbe  transaction  to  which  It  roferred  as 
to  really  characterize  It,  then  it  was  within 
the  field  of  res  gestse,  and  tbe  evidence  In 
relation  thereto  should  bave  been  admitted. 
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What  does  and  what  does  not  form  part  of 
the  res  geetse,  as  regards  any  particular  oc- 
currence, Is  often  not  clearly  ascertainable. 
The  principle  governing  the  matter  has  def- 
inite boundaries,  but  whether  any  particular 
circumstance  falls  within  such  boundaries, 
upon  th«  matter  in  regard  thereto  being 
presented  to  a  trial  court.  Is  a  question  of 
-competency,  the  decision  of  which  on  appeal 
Is  to  be  treated  as  a  verity  unless  manifest- 
ly wrong.  Emery  t.  State,  101  Wis.  627- 
■048,  78  N.  W.  145;  Hupfer  ▼.  National  Dla- 
tlUing  Co.,  119  Wis.  417,  96  N.  W.  809; 
Eavanaugh  ▼.  Wausau,  120  Wis.  611,  98  N. 
W.  650. 

Since  a  minor  circumstance  cannot  be  prop- 
erly said  to  be  a  part  of  the  res  gestae  as  to 
the  major  matter,  unless  It  is  so  connected 
with  the  latter  as  to  speak  for  itself,  as  it 
Is  said.  Indicating  the  character  of  the  main 
fact,  such  minor  circumstance.  In  order  to 
fall  within  the  field  of  res  gestae  must  nec- 
■essarlly  be  undesi^ped,  and  so  must  have  an 
unbroken  causal  relation  to  the  main  sub- 
ject of  inquiry.  At  the  point  where  that 
«ausal  relation  Is  so  Interrupted  by  time  or 
«ther  circumstances  that  what  lies  further 
on  no  longer  appreciably  Illustrates  the  char- 
acter of  the  main  fact,  is  the  boundary  line 
between  what  is  and  what  is  not  res  gestae. 
There  is  no  controlling  rule  as  to  the  length 
of  time  between  the  happening  of  the  main 
fact  and  that  of  the  minor  incident  claimed 
to  characterize  the  former,  by  means  of 
which  the  validity  of  the  claim  in  that  re- 
gard can  even  be  established  prima  fade. 
The  time  which  Is  sufficient  to  break  the 
chain  under  some  circumstances  would  not 
be  under  others.  Under  some  the  time  might 
be  very  brief  and  under  others  It  ml^ht  be 
-considerable.  When  the  claimed  evidenti- 
ary circumstance  Is  so  far  disassociated  with 
the  main  fact  as  not  to  be  appreciably  con- 
sidered an  incident  of  it,  it  Is  mere  hearsay, 
not  res  gestae. 

In  this  case  the  accused  did  not  leave  the 
-scene  of  the  homicide  until  some  time  after 
It  occurred.  He  took  time  to  summon  the 
-doctor.  While  so  doing  he  was  admonished 
Into  some  fair  degree  of  coolness  and  quie- 
tude by  the  doctor,  who  was  unable,  at  first 
by  reason  of  the  excited  state  the  accused 
-was  In,  to  understand  what  was  wanted. 
Thereafter  the  accused  remained  in  the  sa- 
loon room  for  a  time  considering  whether  to, 
as  he  said,  wait  until  the  deceased's  pockets 
were  examined.  Then  he  went  to  his  room 
sufficiently  composed  to  form,  which  he  did, 
«  deliberate  purpose  to  forestall  being  arrest- 
ed on  a  warrant,  by  going  to  the  police  sta- 
tion and  surrendering  himself  to  the  author- 
ities. He  then  put  on  his  hat,  passed  down 
the  hallway  to  and  down  the  stairs  and  out 
the  side  door  of  the  bnlldtng  into  the  street. 
He  then  walked  down  the  street  somewhere 


about  one-third  of  a  mile  toward  his  destina- 
tion, when  an  opportunity  presented  Itaelf 
for  him  to  continue  his  journey  on  a  car.  He 
concluded  to  improve  it  After  boarding  tiie 
car  he  told  the  motorman  where  he  wanted 
to  go  and  related  that  which  It  was  soosbt 
to  prove  as  res  gestae. 

This  relation  of  the  matter  shows.  It  seems, 
without  further  comment  that  the  occurrence 
On  the  car  was  too  remote  from  the  homicide 
to  be  so  clearly  an  incident  of  It  as  to  pre- 
clude the  trial  court  from  holding  that  it 
was  outside  the  boundaries  of  res  geBtse. 
There  had  been  too  much  time  for  reflection; 
too  much  time  to  calculate  upon  tbe  conse- 
quences, and  too  much  opportunity  and  mo- 
tive for  making  up  a  story  with  reference  to 
the^  future,  to  warrant  holding  that  the  state- 
ment on  the  car  was  an  undesigned  incident 
of  the  main  fact,  the  homicide. 

Evidence  was  offered  to  prove  that  the  ac- 
cused was  reputed.  In  his  home  country,  to 
be  a  man  of  truth  and  veracity,  and  the  evi- 
dence was  rejected.  While  the  ruling  on  that 
matter  is  presented  for  review,  counsel  for 
the  accused  was  too  candid  with  the  court  to 
press  It  with  any  considerable  degree  of  confi- 
dence. It  was  conceded,  as  of  course  tbe 
fact  is,  that  it  Is  quite  elementary  that  a 
witness  is  not  to  be  supported  by  proof  of 
his  having  a  good  reputation  for  truth  and 
veracity,  till  his  reputation  In  that  regard 
shall  have  been  directly  attacked.  Wlgmore 
on  Evidence,  g  1104;  Jones  on  Evidence,  1 156. 
That  rule  Is  the  logical  result  of  the  other  one 
that  the  law  presumes  every  person  to  be  re- 
puted truthful  till  evidence  shall  have  been 
produced  to  the  contrary  and  therefore,  for 
one  to  take  the  Initiative  In  establishing  that 
which  So  needs  no  support,  other  than  the  le 
gal  presumption,  is  useless. 

The  court  refused  a  request  to  submit  to 
the  jury  the  question  of  whether,  on  the  evi- 
dence, the  accused  was  guilty  of  manslaugh- 
ter in  the  fourth  degree.  That  Is  defined 
by  section  4362,  Rev.  St  1898,  thus: 

"The  Involuntary  killing  of  another  by  any 
weapon  or  by  any  means,  neither  cruel  nor 
unusual,  in  the  heat  of  passion.  In  any  case 
other  than  such  as  are  herein  declared  to  be 
justifiable  or  excusable  homicides,  shall  be 
deemed  manslaughter  in  the  fourth  de- 
gree." 

The  Idea  suggested  by  counsel  is  that  1/ 
there  was  no  design  to  effect  the  death  of 
Doyle  and  there  was  evidence  of  heat  of  pas- 
sion, as  the  trial  court  held  there  was  by  in- 
structing the  Jury  on  the  subject  of  murder 
in  the  third  degree,  and  the  homicide  was 
caused  by  a  weapon  of  some  sort,  though 
without  the  use  of  any  crud  or  unusual 
means,  the  offense  Is  within  such  statutory 
definition.  That  proceeds  upon  the  theory 
that  an  Involuntary  killing  is  synonymou-s 
with  killing  without  design  to  effect  death  as 
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that  term  Is  nsed  In  tbe  statutory  deflnltlon 
of  several  statutory  homicidal  oflfenses. 
Probably  counsel  was  justified  In  that  view 
by  what  was  said  in  Scblect  ▼.  State,  75  Wis. 
4SC.  44  N.  W.  509. 

The  circumstances  In  the  case  referred  to 
vere  that  when  the  accused  and  the  deceased 
vere  clinched  and  in  an  angry  struggle,  the 
former  drew  a  revolver  and,  holding  It  close 
to  the  body  of  the  latter,  and  pointing  It  at 
«  vital  part  thereof,  but  without  opportunity 
for  deliberation,  he  discharged  it  with  fatal 
effect.  A  conviction  of  manslaughter  In  the 
fourth  degree  was  sustained,  grounded,  wltb- 
ont  good  warrant,  it  seems,  on  People  v. 
Crowe,  2  Edm.  Sel.  Cas.  156,  and  K<ienan  v. 
State,  8  Wis.  132.  In  People  v.  Crowe,  2  Edm. 
9A  Cas.  (N.  Y.)  152,  there  is  a  report  of  a 
<aae  tried  In  the  city  court  of  New  York  pre- 
sided orer  by  Edmund,  J.,  who  reported  the 
case,  with  two  aldermen.  Such  report  con- 
sists merely  of  a  statement  of  the  general 
features  of  the  case,  the  Judge's  charge  and 
the  verdict.  The  facts  in  brief  were  these: 
The  deceased  had  been  unjustifiably  interfer- 
ing for  some  time  with  the  accused  and  bis 
property,  and  had  been  on  one  occasion  suc- 
cessfully prosecuted,  criminally,  therefor. 
He  had  subsequently  threatened  to  visit  the 
bome  of  the  accused  and  obtain  satisfaction 
for  his  supposed  wrongs.  He  armed  himself 
with  a  cinb  for  that  purpose  to  the  knowledge 
of  the  accused.  On  the  day  of  the  homicide 
the  latter,  believing  an  attempt  to  inflict  per- 
sonal violence  on  him  to  be  Impending,  and, 
-on  advice  of  the  chief  of  police  that  he  had 
a  right  to  defend  himself  with  fire  arms  If 
be  believed  his  life  to  be  In  danger,  obtained 
a  gun  with  which  to  make  such  defense. 
Late  in  the  evening  thereafter  the  deceased 
visited  tbe  home  of  the  accused,  armed  with 
his  club,  and  made  a  vigorous  assault  there- 
with on  tbe  door,  there  being  a  number  of 
'people  standing  by.  The  accused  immediate- 
ly responded  by  opening  the  door  and  step- 
ping outside  tbe  house  armed  with  his  load- 
ed gun.  As  he  did  so,  he  notified  the  by- 
standers to  clear  the  way  as  he  was  going 
'to  shoot  the  fellow."  The  deceased  retreat- 
ed and  the  accused  pursued.  As  the  former, 
still  retreating,  stumbled  in  trying  to  enter 
a  nearby  house  to  escape  his  pursuer,  the  lat- 
ter drew  on  him  and  fired,  killing  him  in- 
stantly. 

The  Judge  Instructed  the  Jury  that  if  the 
oITense  was  not  murder  and  was  not  man- 
slaughter because  not  characterized  by  heat 
of  passion  impelling  tbe  deed  and  the  use  of 
a  dangerous  weapon,  the  accused  was  guilty 
-of  manslaughter  In  the  fourth  degree.  That 
was  merely  the  opinion  of  the  Judge  of  an  In- 
ferior court,  and  very  clearly,  we  should  say, 
not  safe  to  be  followed. 

The  statutory  offense  of  manslaughter  In 
the  fourth  degree  was,  when  the  trial  above 
referred  to  occurred,  the  same  In  New  York  as 
4iere.    Tbe  same  is  likewise  true  as  to  man- 


slaughter In  the  third  degree.  Tbe  distin- 
guishing characteristic  of  the  former  is  the 
element  of  Involuntary  killing.  Heat  of  pas- 
sion is  common  to  both  offenses,  and  while 
the  use  of  a  dangerous  weapon  is  essential  In 
the  third  degree  it  may  also  characterize  the 
(fourth.  So  the  test  given  in  People  v.  Crowe 
in  view  of  the  facts  to  which  it  was  there  ap- 
plied, should  not  have  found  favM:  here.  The 
idea  that  <H>e  armed  with  a  loaded  gun,  pro- 
claiming to  another  and  bystanders  a  pur^ 
pose  to  shoot  such  other,  may  pursue  him, 
he  retreating,  and,  upon  a  favorable  oppor- 
tunity presenting  Itself,  draw  on  such  other 
and  shoot  him  to  death,  and  tbe  offense  be 
In  any  reasonable  view  of  the  matter  called 
Involuntary  homicide,  manifestly  cannot  be. 
Tbe  Judge  In  the  New  York  case  simply  did 
not  take  note  of  the  significance  of  the  term 
Involuntary  In  the  definition  of  the  offense 
of  manslaughter  in  the  fourth  degn^e. 

As  to  Keenan  v.  State  of  which  this  court 
was  made  to  say  In  Scblect  v.  State,  the  de- 
fendant was  convicted  of  manslaughter  in 
the  fourth  degree,  and  tbe  facts  were  In 
many  respects  like  those  in  the  Schlect  Case, 
the  report  shows  that  there  was  such  sim- 
ilarity of  facta,  but  that  Keenan  was  convict- 
ed of  manslaughter  in  the  first  degree  in- 
stead of  manslaughter  in  the  fourth.  This 
court  is  made  to  say  that  the  ruling  of  the 
circuit  court  that  the  Keenan  offense  came 
within  the  fourth  degree  of  manslaughter, 
was  approved  here  on  review.  That  clearly 
was  a  mistake.  No  such  question  was  pre- 
sented in  the  Keenan  Case.  The  court  there 
dealt  with  manslaughter  In  the  fourth  de- 
gree only  in  this  wise :  The  trial  court  was 
requested  to  instruct  the  Jury  that  every  in- 
voluntary killing  of  another  by  any  weapon 
in  the  heat  of  passion  which  Is  not  declared 
to  be  excusable  homicide  Is  manslaughter 
in  tbe  fourth  degree.  Tbe  request  was  re- 
jected, because  it  was  not  so  framed  as  to 
exclude  the  element  of  cruel  or  unusual 
means.  The  statutory  language  on  the  sub- 
ject was  given  to  tbe  Jury  Instead  by  the 
trial  Judge  and  the  ruling  was  approved. 

It  must  be  observed,  in  order  to  avoid 
error  In  such  cases  as  this,  that  manslaughter 
in  the  third  degree  Is  defined  as  the  killing 
of  a  human  being  In  the  heat  of  passion 
without  a  design  to  effect  death,  etc.,  while 
manslaughter  in  the  fourth  degree  is  defined 
to  be  an  involuntary  killing  of  a  human  be- 
ing In  the.  heat  of  passion,  etc.  The  term 
involuntary  signifies  Inadvertence.  It  Is  In- 
consistent with  the  willful  shooting  of  an- 
other with  fatal  effect  One  may  so  wllifiilly 
shoot,  pointing  a  gun  at  such  other  and  dis- 
charging It  purposely,  yet  not  aim  the  wea- 
pon at  a  vital  part  of  the  body  in  the  sense 
of  a  mental  and  physical  operation  to  that 
end — though  the  presumption  without  ex- 
planation would  be  to  the  contrary — and  so 
without  necessarily  a  specific  design  to  effect 
death.    But  such  an  act  cannot  be  deemed 
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Involuntary  within  the  meaning  of  our  stat- 
ute. It  Is  said  elsewhere  that  when  one 
Toluntarily  shoots  another  fatally,  the  hom- 
icide cannot  be  deemed  involuntary.  Smith 
▼.  State,  73  6a.  79;  State  ▼.'  Cantieny,  34 
Minn.  1-7,  24  N.  W.  45&  It  follows  that 
the  court  very  properly  refused  to  Instruct 
the  Jury  to  consider  the  subject  of  man- 
slaughter in  the  fourth  degree. 

The  next  and  last  assignment  of  error 
which  seems  to  merit  attention  relates  to  the 
trial  court's  exposition  of  the  term  heat  of 
passion.  It  is  claimed  by  counsel  for  the 
accused  that  the  Instruction  was  well  cal- 
culated to  give  the  Jury  an  Idea  that  to  sat- 
isfy the  statute  on  that  subject,  the  meutal 
disturbance  must  be  so  great  as  to  pass  the 
boimdary  of  intelligent  action.  Since  there 
was  evidence  from  which  the  Jury  might 
have  found  that  the  deceased  was  the  at- 
tacking party,  and  that  before  and  during  the 
shooting  he  was  abusing  the  accused  in  a 
highly  exasperating  manner,  if  the  degree 
of  mental  disturbance  necessary  to  render 
what  would  otherwise  be  a  homicidal  ofFense 
higher  than  that  of  manslaughter  in  tlie 
third  degree,  was  exaggerated  by  the  trial 
court  the  result  may  have  been  highly  prej- 
udicial to  the  accused.  It  may  have  resulted 
in  his  conviction  of  murder  in  the  second 
degree  punishable  by  confinement  in  the  state 
prison  from  fourteen  to  twenty-flve  years 
(section  4344,  Rev.  St  1898),  when  the  con- 
viction would  otherwise  have  been  of  the 
offense  of  manslaughter  In  the  third  degree 
punishable  by  such  confln«nent  of  from  two 
to  four  years  (section  4361,  Rev.  St  1898). 

The  essentials  of  heat  of  passion,  as  the 
term  is  used  In  defining  homicidal  offenses,  are 
not  given  in  the  authorities  with  that  entire 
harmony  which  one  would  lilie  to  see  re- 
spectinj?  so  Important  a  matter.  All,  how- 
ever, agree  that  the  mental  disturbance  must 
be  produced  by  such  provocation  as,  reason- 
ably, would  ordinarily  have  that  effect  In  case 
of  an  ordinary  man,  and  actually  had  such 
effect  In  the  given  case.  That  Is  what  is 
meant  by  the  term  adequate  provocation. 
Ryan  v.  State,  116  Wis.  488,  92  N.  W.  271 ; 
Davis  v.  People,  114  111.  86,  29  N.  B.  192; 
State  T.  Shippey,  10  Minn.  223  (Oil.  178), 
88  Am.  Dec.  70;  State  v.  Hoyt  IS  Minn. 
132  (Gil.  125);  Reg.  v.  Welsh,  11  Cox  C.  C. 
.336;  State  v.  Grugin,  147  Mo.  39,  47  S.  W. 
1058,  42  li.  R.  A.  774,  71  Am.  St  Rep.  ."".jS; 
People  V.  Calton,  5  Utah,  451-459,  16  Pac. 
902;  Brooks  et  al.  v.  Comm.,  61  Pa.  352, 
100  Am.  Dec.  645;  McCIain  on  Criminal 
Law,  337,  33a  In  21  A.  &  B.  E.  U  (2d  Ed.) 
at  177,  the  rule  on  this  subject  supported 
by  many  authorities  cited  is  phrased  thus: 
"The  provocation,  in  order  to  be  sufficient  in 
law,  must  be  such  as,  naturally  and  Instant- 
ly, to  produce  in  the  minds  of  persons,  or- 
dinarily constituted,  the  highest  degree  of 
exasperation,  rage,  anger,  sadden  resentment 
or  terror."    The  trial  court  for  some  reason 


failed  to  give  any  explanation  of  this  fea- 
ture of  the  case  in  the  instructions. 

The  degree  of  mental  disturbance  essential 
to  heat  of  passion  will  be  found  variously 
stated  in  the  authorities.  Here  and  there  it 
is  stated  thus  mildly: 

"Reason  should,  at  the  time  of  the  act  be 
disturbed  or  obscured  by  passion  to  an  ex- 
tent that  might  render  ordinary  men,  of  fair 
average  disposition,  liable  to  act  rashly  or 
without  due  deliberation  or  leflectioii,  and 
from  passion,  rather  than  Judgment"  Maher 
V.  People,  10  Mich.  212,  81  Am.  Dec.  781; 
People  V.  Lllley,  43  Mich.  621,  6  N.  W.  982. 
That  baa  been  referred  to  here,  on  at  least 
one  occasion,  in  a  manner  to  suggest  ap- 
proval. Perugi  V.  State,  104  Wis.  230-240. 
80  N.  W.  593,  76  Am.  St  Rep.  865.  <3en- 
erally  language  is  used  in  the  authorities 
calculated  to  suggest  a  still  greater  degree 
of  disturbance,  as  for  examples : 

"Provocation  *  *  •  such  as  might  nat- 
urally kindle  ungovernable  passion  In  the 
mind  of  an  ordinary  and  reasonable  man." 
Reg.  ▼.  Welsh,  11  Cox  C.  C.  336.  "Heat  of 
passion  apparently  sufficient  to  make  the 
passion  irresistible."  Davis  v.  The  People, 
114  111.  87,  29  N.  E.  192.  "Provocation  •  •  • 
sufficient  to  excite  an  irresistible  passion  in 
a  reasonable  person,  one  of  ordinary  self- 
control."  People  V.  Hurtado,  63  Cal.  288-202. 
"Passion  which  for  the  moment  the  party  is 
unable  to  control."  Nichols  v.  Comm..  11 
Bush,  575.  "Passion  producing  the  highest 
degree  of  exasperation."  Preston  v.  State, 
25  Miss.  383.  Provocation  engendering  pas- 
sion depriving  the  actor  for  the  time  being 
"of  the  power  of  self-control."  Stephen,  Dig. 
Crim.  Law,  art  222.  "Passion  suspending 
the  exercise  of  Judgment  and  dominating  vo- 
lition so  as  to  exclude  premeditation  and  a 
previous  formed  design."  Smith  v.  State, 
83  Ala.  26,  8  South.  547.  "Sudden  hnpuise 
of  overmastering  passion."  McDuffie  v.  State, 
90  Ga.  786,  17  S.  B.  105.  Tto  the  same  ef- 
fect are  Bish.  Crim.  Law,  vol.  2,  {  697: 
Desty  Crim.  Law,  S  128d;  State  v.  Davis, 
50  S.  C.  405-422,  27  S.  E.  905.  62  Am.  St 
Rep.  837;  Brooks  et  al.  v.  Comm.,  supra; 
People  V.  C!alton,  supra. 

The  more  emphatic  manner  thns'indicated 
of  stating  the  matter,  has  found  most  favor 
here,  as  Is  Indicated  by  Hempton  v.  State, 
111  Wis.  127-142,  86  N.  W.  696;  Ryan  v. 
State,  116  Wis.  488,  92  N.  W.  271.  We  are 
constrained  to  approve  the  id^  that  the 
heat  of  passion  which  will  reduce  what 
would  otherwise  be  murder  to  manslaughter 
in  the  third  degree,  and  which  Is  specified 
inclusively  or  exclusively  in  the  statutory  defi- 
nitions of  other  homicidal  offenses,  is  such 
mental  disturbance,  caused  by  a  reasonablp, 
adequate  provocation  as  would  ordinarily  so 
overcome  and  dominate  or  suspend  the  exercise 
of  the  Judgment  of  an  ordinary  man,  as  to  ren- 
der his  mind  for  the  time  being  deaf  to  the 
voice  of  reason:    make  him   Incapable  of 
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forming  and  executing  that  distinct  Intent 
to  take  bnman  life  essential  to  murder  in  the 
first  degree,  and  to  cause  him,  uncontroll- 
ablr,  to  act  from  the  impelling  force  of  the 
disturbing  cause,  rather  than  from  any  real 
wickedness  of  heart  or  cruelty  or  reckless- 
ness of  disposition.  Uncontrollable  passion 
in  such  circumstances  is  supposed  to  "sway 
the  reason  regardless  of  her  admonitions," 
bnt  it  is  not  presumed,  nor  does  the  heat 
of  passion  spoken  of  contemplate,  such  over- 
powering disturbance  as  to  destroy  volition, 
the  reaaonlng  faculty,  even  temporarily.  It  is 
said  that  a  transport  of  passion  which  de- 
prives one  of  the  power  of  self-control  is. 
In  a  modified  or  restricted  sense,  a  dethrone- 
ment of  the  reasoning  faculty,  a  divestment 
of  its  sovereign  power,  but  an  entire  de- 
thronement is  a  deprivation  of  the  intellect 
for  the  time  being.     Smith  v.  State,  supra. 

It  was  in  the  modified  or  restricted  sense 
above  indicated  that  the  term  dethronement 
was  used  In  Hempton  v.  State,  111  Wis. 
143.  88  N.  W.  S96,  as  is  clearly  Indicated 
hy  the  context  It  was  said  in  that  case: 
"Now,  If  from  passion,  •  •  •  a  person, 
ft>r  the  moment,  is  unable  to  exercise  his 
reason,  and  while  he  is  in  such  condition, 
tliongh  conscious  of  what  he  is  doing  and 
not  so  completely  bereft  of  reason  as  to  be 
legally  irresponsible,  he  is  uncontrollably 
moved  thereby  to  and  does  wrongfully  kill 
another,  be  cannot  be  convicted  of  murder 
!n  the  first  degree.  •  *  •  If  reason,  not- 
wltlistandlng  the  •  •  •  disturbing  cause, 
be  not  so  completely  dethroned,  so  to  spealc, 
bnt  that  the  wrongdoer  can  exercise  judg- 
ment, be  must  do  so  or  pay  the  penalty  of 
being  held  responsible  for  his  acts  regard- 
lees  of  such  disturbing  cause."  The  disturt)- 
ing  cause  in  the  particular  case  was  intoxi- 
cation, bnt  it  was  said  that  the  rule  was 
the  same  as  in  case  of  uncontrollable  con- 
dition through  anger,  terror,  or  any  other 
adequate  cause. 

It  is  believed  tliat  the  exposition  thus 
given  is  strictly  accurate,  though  it  is  now 
regretted  that  the  term  dethronement  was 
used  at  all.  While  it  was  considerately 
and  designedly  guarded  so  as  to  avoid  con- 
veying the  Impression  of  more  than  tempo- 
rary control  or  displacement  of  Judgment, 
not  a  deprivation  of  reason,  strictly  so- 
called,  it  seems — as  perhaps  ought  to  have 
been  appreciated — ^that  the  clear  distinction 
and  the  evident  effort  to  make  it  significant- 
ly plain  Is  not  wholly  appreciated. 

In  Smith  V.  State  the  trial  court  used  the 
torn,  "tills  heat  of  blood  must  be  such  as 
to  entirely  dethrone  reason,  and  the  assault 
be  made  in  consequence  or'  such  heat  of 
blood.  And  the  conviction  was  set  aside  on 
that  ground. 

In  State  v.  Hill,  20  N.  C.  629.  34  Am.  Dec. 
396,  the  Jury  were  instructed.  In  effect,  that 
if  reason  was  not  so  destroyed  but  that  the 
accused  was  possessed  of  suflSclent  power 
of  deliberation  and  reflection  as  to  be  sensi- 


ble of  wliat  he  was  aboot  to  do,  and  did 
the  act  intentionally,  he  was  guilty  of  mur- 
der. The  conviction  was  set  aside  because 
the  Instruction  tended  to  mislead  the  Jury 
into  believing  that  the  passion  which  re- 
buts the  imputation  of  murder  from  the  un- 
lawful killing  "must  be  so  overpowering  as, 
for  the  time,  to  shut  out  knowledge  and 
destroy  volition."  That  case  is  found  most  uni- 
versally cited  in  support  of  condemnations 
of  the  use  of  the  term  detluwnement  of  rea- 
son in  defining  heat  of  passion.  In  Xoung 
V.  State,  30  Tenn.  200,  the  instruction  treat- 
ing of  manslaughter  was  In  these  words: 
"If  the  Jury  should  believe  that  the  deceased 
was  advancing  upon  the  prisoner  with  a 
stick,  threatening  to  beat  him,  and  such 
assault  excited  in  the  prisoner  a  sudden 
burst  of  passion,  and  for  the  time  be- 
ing, dethroned  bis  reason,  and  he  shot 
and  killed  in  this  whirlwind  of  passion,  it 
would  be  manslaughter."  And  the  conviction 
was  set  aside  on  that  ground.  To  the  same 
effect  are  Maher  v.  People,  10  Mich.  212-220, 
81  Am.  Dec.  781;  Haile  v.  State,  1  Swan, 
248;  Young  v.  State,  11  Humpb.  (Tenn.) 
200 ;  State  v.  Davis,  supra ;  People  v.  Caiton, 
supra:  Clark  on  Criminal  Law,  167;  Bish. 
Grim.  Law,  vol.  2,  |  697;  21  A.  ft  B.  B.  L. 
(2d  Ed.)  174. 

From  the  foregoing  it  will  be  seen  that  the 
heat  of  passion  of  the  statute  on  the  sub- 
ject of  criminal  homicide,  while  it  involves 
deprivation  pf  self-control  by  exercise  of 
Judgment:  passion  irresistible,  or  In  other 
words,  a  disturbed  mental  condition,  caused 
by  passion,  incapacitating  the  person  from 
forming  and  executing  a  distinct  intent  to 
take  human  life,  it  Is  not  inconsistent  with 
intelligent  action,  with  consciousness  of  what 
one  is  doing  and  of  the  responsibilities  there- 
for ;  it  is  not  such  as  to,  temporarily  even, 
dethrone  reason,  strictly  speaking:  destroy 
volition. 

It  may  be  that  a  Jury  would  not  ordinar- 
ily, fully  appreciate  the  distinction  between 
temporary  dethronement  of  reason  and  such 
temporary  domination  of  Judgment  by  an  ir- 
resistible Inipulse  of  passion  as  to  render 
the  mind  deaf,  so  to  speak,  to  the  voice  of 
reason,  but  the  distinction  is  clear  in  the 
law  and  in  dealing  with  matters  of  such 
supreme  importance  as  human  liberty  on 
the  one  side  and  the  safety  of  society  on  the 
other,  it  will  not  do  to  overlook  It  or  to 
pass  it  by  as  nonprejudicial  in  case  of  the 
distinction  being  lost  sight  of  in  instructing 
the  Jury  in  such  a  case  as  this.  A  guilty 
man  had  better  go  free  or  be  convicted  of 
something  less  than  his  deserts,  as  a  choice 
between  such  freedom  or  conviction  on  the 
one  hand  and  a  conviction  of  what  he  is 
really  guilty  of  on  the  other,  unless  the  lat- 
ter can  be  reg^ulariy  reached  by  way  of  the 
due  administration  of  the  law  of  the  land. 

In  the  light  of  the  foregoing  little  more 
need  be  said  to  show  that  the  Judgment  com- 
plained of  must  be  reversed  than  to  quote  the 
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only  Instruction  which  the  conrt  gave  on  the 
subject  of  manslaughter  In  the  third  degree, 
except  to  recite  the  statutory  definition. 
This  Is  the  Instruction : 

"Heat  of  passion  as  used  In  this  section 
means  something  more  than  mere  anger  or 
Irritation.  It  means  passion :  such  passion 
as  amounts  to  a  temporary  dethronement 
of  reason,  and  rendering  the  slayer  incapable 
of  forming  a  deliberate,  premeditated  design 
to  kill;  passion  engendered  by  proTOcatlon ; 
provocation  to  that  degree  that  the  heat  of  pas- 
sion thereby  engendered  was  so  great  as  to 
amount  to  temporary  dethronement  of  reason 
and  rendering  the  slayer  incapable  of  form- 
ing the  deliberate  premeditated  design  to 
kill.  If  he  is  capable  of  forming  and  does 
form  and  execute  such  design  or  Intent  un- 
lawfully, it  is  murder  in  the  first  degree 
although  he  may  have  received  some  provo- 
cation and  acted  under  some  passion." 

We  do  not  fail  to  note  what  the  learned 
Attorney  General  called  to  our  attention,  re- 
garding the  term  dethronement  of  reason 
being  Immediately  followed  in  the  conjunc- 
tive by  the  Idea  of  Incapacity  to  form  a  dis- 
tinct intent  to  kill.  Such  Idea,  as  phrased 
and  expressed,  was  not  used  as  it  might 
have  been  In  the  way  of  an  explanatory  or 
modifying  clause.  Had  it  been  so  used 
possibly  the  case  might  be  saved.  It  were 
better,  however,  bad  it  not  been  used  at  all. 
The  learned  court  instead  of  saying  tem- 
porary dethronement  of  reason,  to  the  extent 
of  or  in  the  sense  of  rendering  the  slayer 
incapable,  etc.,  ex  indnstrla  used  that  which 
might  easily  have  been  made,  as  indicated, 
a  modifying  clause,  in  such  a  way  that  the 
Jury  may  well  have  regarded  it  rather  as  the 
ordinary  consequence  to  be  expected  from 
dethronement  of  reason  strictly  so-called. 
The  error  was  intensified,  it  seems,  by  omis- 
sion to  explain  the  nature  of  the  provoca- 
tion essential  to  the  heat  of  passion  of  the 
statute,  and  the  repetitious  use  of  the  term 
deliberate,  premeditated  design,  a  term  not 
found  In  our  statute  on  the  subject  of  hom- 
icide: one  suggesting,  necessarily,  some 
period  of  time  for  deliberation  and  thought, 
as  sometimes  held  to  be  necessary  under 
statutes  containing  such  terms  as  deliberate, 
premeditated,  or  willful,  deliberate,  premedi- 
tated. Cupps  V.  State,  120  Wis.  604^-532,  97 
N.  W.  210,  98  N.  W.  540,  102  Am.  St  Rep.  996. 
Our  statute  only  uses  the  term  premedi- 
tated design  and  does  that  as  synonomons 
with  previously  formed  design,  not  suggest- 
ing any  necessary  element  of  lying  in  wait, 
or  a  period  of  deliberating  on  the  execution 
of  the  intent. 

The  Judgment  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial.  The  warden 
of  the  state  prison  will  surrender  the  plain- 
tiff in  error  to  the  sheriff  of  Milwaukee 
county.  He  will  hold  him  in  custody  until 
he  shall  be  discharged  or  his  custody  changed 
by  due  course  of  law. 


PONTI  et  ol.  T.  ECKELS  et  al. 
(Supreme  C!ourt  of  Wisconsin.    June  21,  1.006.> 

1.  MeOHAKICS'     LIKKS  —  BNFOBCEUBItT — ^PEB- 

soNAi.  Judgment. 

In  an  action  to  enforce  a  subcontractor's 
mechanic's  lien  for  a  sum  due  from  the  con- 
tractor, a  personal  Judgment  against  the  oTvner 
was  not  proper. 

[Bd.  Note. — For  cases  in  point,  see  vol.    34,. 
Cent  Dig.  Mechanics'  Liens,  §§  632-634.] 

2.  Sai£k— Notice  to  Owneb— Statutobt  I»bo- 

VISIONS. 

Evidence  held  to  show  that  the  ageat  of 
the  owner  of  a  building  on  which  a  subcon- 
tractor's lien  was  claimed  was  known  to  the- 
subcontractors  to  be  in  the  county,  and  could  be 
found  by  them,  so  that  they  were  not  excused 
from  the  service  of  notice  under  Rev.  St  1898, 
{  3316,  requiring  notice  to  be  given  the  owner 
or  his  agent  if  to  be  found  in  the  county,  and 
if  neither  can  l>e  found  by  filing  the  notice  io, 
the  office  of  the  clerk  of  circuit  court. 

3.  Saue— Pebsonax  Judoment. 

Under  the  express  provisions  of  Rev.  St. 
1898,  {  3324,  where  plaintiff  in  an  action  to- 
establish  a  mechanic's  lien  fails  to  establish  bis- 
lien,  but  establishes  a  right  to  recover  for  the 
labor  and  materials  furnished,  be  may  have 
a  personal  judgment  against  the  party  liable. 
[Ed.  Note. — ^For  cases  in  point,  see  vol.  34,. 
Cent  Dig.  Mechanics'  Liens,  H  628-631.1 

4.  Sams— SuBCONTBACTOBS— Extbab. 

Where  a  contract  between  a  contractx>r 
and  subcontractor  provided  that  the  architect 
might  direct  alterations  only  by  a  written 
agreement  with  the  contractor  in  advsnce,  th» 
sul>contTactor  is  not  entitled  to  recover  for- 
extras  furnished  without  the  consent  or  author- 
ity of  the  contractor. 

Appeal  from  Circuit  Court,  Waukesha 
County;    James  J.  Dick,  Judge. 

Action  by  J.  J.  Pontl  and  others  against 
James  H.  Eckels  and  another.  From  a  Judg- 
ment in  favor  of  plaintiffs,  defendants  appeal. 
Reversed  and  remanded. 

Action  to  foreclose  mechanic's  Hen.  De- 
fendant Findley  having  taken  a  contract  to- 
build  a  bouse  for  defendant  Eckels  according 
to  certain  plans  and  specifications,  sublet  a  con- 
tract for  the  mason  work  and  materials  accord- 
ing to  said  specifications  totheplaIntIffsfor$3,- 
555.  The  plaintiffs  proceeded  with  the  work- 
and  claimed  to  have  completed  It  and  defend- 
ant Findley  went  on  with  the  construction 
of  the  rest  of  the  house  according  to  nu- 
merous modifications  of  the  design.  He  paid 
large  sums  of  money  to  the  plaintiffs  and  fer- 
tile labor  and  material  employed  and  pur- 
chased by  them.  Within  60  days  after  plain- 
tiffs' last  work,  a  notice  was  issued  and  filed' 
In  the  office  of  the  clerk  of  the  circuit  court 
for  Waukesha  county  to  the  effect  that  the 
plaintiffs  would  claim  a  subcontractors'  lien, 
which  notice  bore  an  indorsement  signed 
"E.  W.  Delaney,  Deputy  Sheriff  Waukesha 
County,"  certifying  that  after  diligent  search  In 
Waukesha  county  covering  about  two  months  ' 
prior  to  September  1,  1903,  he  had  been  un- 
able to  find  either  defendant  Edcels  or  any 
agent  upon  whom  he  could  make  service  of 
the  paper  hereto  attached.    No  other  attempt- 
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ed  proof  of  effort  to  And  ettber  Eckels  or  an 
sgent  was  made,  ^cept  the  testimony  of 
plaintiffs'  attorney  that  he  wrote  a  letter  to 
in  acquaintance  at  Oconomowoc,  who  replied 
that  he  had  no  knowledge  of  any  anch  agent 
Salt  was  thereafter  commenced  claiming  a 
sabcontractors'  Hen  for  the  balance  of  con- 
tract price,  and  extras  ordered  by  defendant 
Findl^,  in  the  sum  of  $315.40,  making  a  total 
dalm  of  $1,501.07.  The  answer  alleged  pay- 
ment to  the  platutltts  of  $3,656.40,  complete 
failure  of  plaintiffs  to  perform  their  contract, 
and  also  damages  from  defective  work  in 
breach  of  the  contract  by  plaintiffs  to  the 
amonnt  of  $550,  making  a  total  of  $4,206.40, 
for  whicli,  by  counterclaim.  Judgment  was- 
demanded  against  the  plaintiffs.  Elckels'  an- 
gwer  was  substantially  a  general  denial  of 
eT«7thing  except  the  contract  between  him 
and  Findley.  The  court  found  that  plaintiffs 
had  substantially  i>erformed  their  contract, 
that  they  are  entitled  to  certain  extras  ag- 
gregating $110.90,  that  defendant  Flndley  had 
paid  $3,0ia78,  and  that  there  was  defective 
work  r^aired  or  rebuilt  to  the  sum  of  $127.- 
RS,  and  accordingly  rendered  personal  Judg- 
ment against  both  Eckels  and  Findley  for 
said  sum  of  $536.44,  together  with  costs,  and 
that  said  amount  be  a  lien  upon  the  Interest 
of  Eckels  in  the  premises  described,  and  fo^ 
oiforcement  of  the  lien  in  the  usual  form, 
with  order  for  d^ciency  Judgment  From 
that  Judgment  both  defendante  appeal. 

John  A.  Kelly,  for  appellants.  G.  B.  Armin, 
for  resxmndents. 

DODGE,  3.  (after  stoting  the  facts).  The 
pergonal  Judgment  against  the  defendant 
Ik:kels  is  so  obviously  unwarranted  and  er- 
roneous as  to  be  quite  inexplicable.  There  is 
no  pretense  either  in  allegation  or  proof  of 
any  privity  between  the  owner  and  the  sub- 
contractors, or  of  any  promise  by  the  former 
to  pay  the  latter,  from  wbldi  could  result 
pergonal  liability. 

Another  error  assigned  in  the  Interest  of 
defendant  Eckels  Is  the  failure  to  give  no- 
tice to  him  or  his  agent  of  a  claim  to  subcon- 
txactors'  lien,  in  compliance  with  section  3315, 
Rev.  St  1896.  That  statute  requires  that 
within  60  days  a  notice  be  given  to  the  own- 
er, or  his  agent  If  to  be  found  In  the  county 
and.  If  neither  can  be  found  therein,  by  filing 
Rich  notice  in  the  ofiSce  of  the  clerk  of  the 
circuit  court  of  said  county.  Manifestly  the 
borden  of  proof  is  upon  the  plaintiff  claiming 
a  Hen  to  show  the  existence  of  a  condition 
which  Justifies  omission  to  serve  the  notice 
on  the  owner  or  bis  agent,  and  to  substitute 
therefor  a  filing  in  the  clerk's  office.  The 
proof  is  overwhelming  and  undisputed  that  at 
all  times  material  to  this  case  defendant 
Eckels,  who  resided  in  Chicago,  did  have  an 
agent  in  charge  of  the  building  and  grounds 
on  which  it  was  sltoated.  In  the  town  of 
Oconcnnowoc;  in  Waukesha  county,  and  that 
the  plaintiffs  knew  such  fact,  having  had  con- 


tinual dealings  with  such  agent  !n  his  capac- 
ity as  snch  while  engaged  In  doing  their  work. 
Against  this  there  is  no  evidence,  except  that 
mentioned  In  the  statement  of  facts,  which, 
even  if  accepted  as  evidence,  does  not  at  M 
controvert  either  the  existence  of  such  an 
agent  or  that  plaintiffs  knew  of  him.  The 
fact  that  a  plalntltTs  attorney,  or  some  third 
person,  is  unable  to  find  any  agent  by  no 
means  proves  the  plaintiff's  Inability  when  he 
Is  shown  to  have  such  knowledge  as  above 
stated.  Further,  there  Is  no  evidentiary  force 
whatever  to  the  so-called  return  or  certificate- 
signed  by  the  deputy  sheriff.  An  official  certi- 
ficate is  evidence  only  by  virtue  of  the  statute, 
and  none  can  be  found  giving  such  effect  to  a 
mere  declaration  by  a  deputy  sheriff  that  he 
has  searched  for,  and  has  not  found,  a  cer- 
tain person;  unless  Indeed  as  a  part  of  the 
return  upon  process,  and  whether  then  or  not 
we  need  not  decide.  The  notice  in  question 
is  in  no  sense  process.  It  issues  from  no 
court  but  is  wholly  inter  partes.  Duslck  v. 
Meiselbach,  118  Wis.  240,  95  N.  W.  144.  W» 
must  conclude,  therefore,  that  there  Is  no 
proof  of  a  legal  service  of  any  notice  of 
subcontractors'  Hen;  indeed,  that  the  nega- 
tive Is  overwhelmingly  established;  henc» 
that  plaintiffs  are  not  entitled  to  any  sub- 
contractors' Hen,  and  Judgment  should  have 
gone  in  favor  of  defendant  Eckels. 

The  failure  of  lien,  however,  does  not  pre- 
vent recovery  against  the  person  liable  for 
the  debt  Section  8324,  Rev.  St  1898.  Hence 
we  must  proceed  to  a  review  of  the  errors  as- 
signed upon  the  amount  adjudged  In  plain- 
tiffs' favor  against  Flndley.  After  some  hesi- 
tation we  have  reached  the  conclusion  that 
we  cannot  say  with  the  necessary  certainty, 
tliat  the  evidence  preponderates  against  the 
court's  finding  that  the  plaintiffs  substantial- 
ly performed  the  work  contracted  for,  al- 
though there  is  very  much  evidence  of  great 
recklessness  and  insubordination,  and  of  de- 
fective workmanship.  We  therefore  cannot 
set  aside  this  finding,  from  which  results  the 
right  of  the  plaintiffs  to  recover  the  contract 
price,  subject  to  such  deductions  and  offseto 
as  may  result  from  the  expense  or  damage 
caused  to  the  defendant  Flndley  by  reason  of 
defects  or  insufficiencies  in  the  work. 

On  the  subject  of  extras,  however,  we  find 
not  only  no  evidence  to  support  any  liability 
of  Findley,  but  evidence  from  both  plaintiffs 
and  defendant  that  none  of  the  extras  claim- 
ed were  performed  by  the  direction  or  with 
the  consent  or  authority  of  Flndley,  nor  un- 
der any  promise  by  him  to  pay  therefor. 
Neither  do  we  find,  as  in  some  building  con- 
tracts, that  Flndley  consented  that  the  su- 
pervising architect  might  direct  extras.  The 
nearest  approach  to  such  a  provision  is  that 
such  architect  may  direct  alterations  only  by 
making  a  written  agreement  with  Findley  in 
advance,  specifying  such  alterations  and  fix- 
ing the  exten-oion  of  time  Justified  thereby 
and  the  price  thereof.  There  Is  no  pretense 
that  any  such   agreement  was  made  with 
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reference  to  any  of  the  so-called  extras  claim- 
ed by  the  plaintiffs,  nor  that  Flndley  In  any 
way  waived  the  contract  requirement  Hence 
we  most  conclude  that  the  allowance  of  $119.- 
90  for  extras  was  In  defiance  of  all  evidence. 

Upon  the  subjects  of  payments,  after  an 
examination  of  the  record  we  are  unable  to 
discover  that  defendant  has  successfully  prov- 
ed any,  either  to  the  plaintiffs  or  upon  their 
authority,  greater  than  the  amount  allowed 
by  the  court  While  It  may  well  be  that  de- 
fendant's own  evidence  establishes  payments 
In  much  larger  amount,  he  has  failed  to  show 
any  authority  for  a  large  part  thereof,  and 
has  also  failed  to  show  the  payment  of  con- 
siderable sums  which  the  plaintiffs  admit 
having  authorized.  The  total  of  those  which 
be  shows  he  has  paid  for  which  he  shows  any 
authority  or  request  by  plaintiffs  does  not  ex- 
ceed the  $3,013.78  allowed  by  the  Judgment 

Much  the  same  state  of  evidence  exists 
with  reference  to  the  alleged  damages  oc- 
casioned defendant  Flndley  by  the  defective 
and  unworkmanlike  manner  in  which  plain- 
tiffs performed  the  work.  Either  there  is 
no  evidence  as  to  the  expense  necessary  to 
remedy  such  defects,  or  there  is  failure  of 
proof  that  defendant  Flndley  has  been  or 
will  be  put  to  such  expense.  The  amounts 
of  which  there  is  any  reasonably  clear  and 
direct  proof  do  not  exceed  the  $127.68  al- 
lowed in  the  Judgment  Hence  we  are  unable 
to  reverse  findings  of  the  trial  court  upon 
these  subjects,  and  its  conclusion  that  Find- 
ley  Is  Indebted  to  the  plaintiffs  for  the  amount 
adjudged  must  stand,  except  as  to.  the  item 
of  $119.90  allowed  for  extras. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  personal  Judgment  in 
favor  of  the  plaintiffs  and  against  the  de- 
fendant A.  Flndley  alone  for  the  sum  of 
$416.54,  together  with  interest  from  October 
7,  1903,  the  date  of  commencing  suit;  also  to 
dismiss  the  complaint  as  against  defendant 
James  H.  Eckels. 


BUSSE  v.  STATE, 
(Supreme  Court  of  WiBconsin.    Juie  21,  1906.) 

1.  BA-STABDT  —  PaTBBNITT  — PBOOF  — IHTMI- 
COCBSE   WITH  OTUEBS. 

In  bastardy  proceedings  paternity  cannot 
be  established  against  defendant  beyond  reason- 
able doubt,  if  it  appear  that  prosecutrix  had  In- 
tercourse with  another  man  at  a  time  consist- 
ent with  the  latter's  responsibility  for  her 
pregnancy. 

[Ed.    Note. — For  cases   in   point,  see  vol.   6, 
Cent  Dig.  Bastardy,  S  154.] 

2.  Same— Date  of  Intbbcoubse— Sutwoibnct 
OF  Evidence. 

Id  a  bastardy  prosecution,  testimony  of 
prosecutrix  held  not  to  establish  date  of  inter* 
course  with  defendant 

3.  Appeal  —  Tbial    bt    Cottbt  —  Findinq 
AGAINST  Weight  of  Evidencb. 

A  finding  in  a  trial  by  the  court  without  a 
jury  must  be  reversed,  if  against  the  clear  pre- 
ponderance of  evidence. 

[Ed.    Note. — For  cases   in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  {  3990.] 


4.  Babtjlbot— Sufficiehct  of  Evidencb. 

In  bastardy  proceedings,  evidence  examined, 
and  held  insumcient  to  support  a  conviction. 

Error  to  Municipal  Court  of  Dane  Coun- 
ty; E.  Ray  Stevens,  Judge. 

Charles  F.  Busse  was  convicted  of  belns 
the  father  of  an  illegitimate  child,  and  brings 
error.   Reversed. 

Plaintiff  in  error,  upon  trial  to  the  Dans 
county  municipal  court  without  a  Jury,  ^nras 
convicted  of  t>elng  the  father  of  the  illegiti- 
mate child  of  complaining  witness,  and  ad- 
judged to  pay  $100  to  her,  besides  the  costs 
of  the  proceeding,  and  $6  per  month  until  tbe 
child  should  attain  the  age  of  seven  years. 
He  brings  this  writ  of  error  to  review  Bncb 
Judgment 

John  A.  Aylward,  for  plaintiff  in  error, 
li.  M.  Sturdevant,  Atty.  Gen.,  and  J.  £2. 
MesseiBchmidt,  Law  Examiner,  for  tlie 
State. 

DODOE,  J.    Paternity  cannot  be  establisb- 

ed  against  defendant  beyond  reasonable  doubt, 
if  it  appear  that  tbe  prosecutrix  had  inter- 
course with  another  man  at  a  time  consistent 
with  the  latter's  responsibility  for  her  preg- 
nancy. Under  such  circumstances  tbe  law  re- 
fuses to  recognize  the  ability  of  the  mother 
or  any  one  else  to  know  with  any  sufllclent 
measure  of  certainty  that  defendant  is  in 
fact  the  parent  Bak»  v.  State,  47  Wis.  Ill, 
2  N.  W.  110.  The  period  for  conception  In 
this  case  extended,  according  to  expert  tes- 
timony, from  about  July  27  to  about  Sep- 
tember 16,  1904;  mid-August  being  the  most 
probable  time,  since  the  birth,  entirely  normal 
and  mature,  occurred  May  23,  1905. 

Refraining  from  details  of  evidence  as  to 
general  persistency  through  July  and  into 
September  of  practically  conceded  Ilbidlnons 
relations  theretofore  existing  between  prosecu- 
trix and  one  Walter  Busse,  while  she  was 
housekeeper  or  domestic  servant  in  defend- 
ant's farmhouse,  we  shall  rest  our  decision 
upon  one  specific  event  which  we  think  is 
shown  conclusively  to  have  occurred  within 
the  period  mentioned.  The  particular  occa- 
sion was  on  a  Sunday,  marked  by  defendant's 
absence  from  home.  Walter  spent  the  day 
in  company  with  prosecutrix  in  the  house, 
and,  without  rehearing  the  testimony,  we  can 
understand  her  only  as  admitting  intercourse 
on  that  occasion — at  most,  offering  denial 
merely  as  to  its  frequency.  There  seems  to 
be  no  doubt  or  dispute  as  to  the  identity  of 
this  particular  occasion,  but  merely  as  to  Its 
date.  Prosecutrix  declares  that  it  was  In 
July,  some  time  after  the  Fourth,  because 
she  knew  they  had  no  sexual  relations  after 
July,  an  often  reiterated  statement  Some 
other  witnesses  can  only  say  it  was  in  July 
or  August.  One  Cossibone,  however,  a  hired 
man,  bas  definite  data ;  for  he  did  not  com- 
mence work  on  the  farm  until  August  lltb, 
and  this  Sunday  episode  occurred  after  that 
date.    There  is  nothing  to  cast  doubt  on  blM 
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statement  except  proeecutrix's  testimony, 
eiven,  as  she  admits,  after  being  warned  by 
ber  counsel  tbat  Intercourse  with  any  other 
than  accused  after  July  would  be  fatal  to  the 
action,  and  with  recognition  of  the  fact  that 
none  of  the  men  whose  Intimacy  with  her 
was  sbown  or  charged  was  of  any  flnanclal 
responalblllty  exc^t  the  accused.  She  was 
sbown  to  be  of  low  and  loose  moral  charac- 
ter. She  was  contradicted  on  many  subjects 
by  numerous  witnesses.  Her  testimony  that 
sexual  relations  with  Walter  terminated  in 
July  was  discredited  by  full  proof  of  con- 
tinuance of  their  Intimacy,  so  far  as  observ- 
able, and  of  his  frequent  visits  to  and  stay  In 
her  bedroom  at  night,  of  which  there  was 
hardly  attempt  at  concealment  or  disguise. 
In  this  situation  we  cannot  think  that  her 
quite  indefinite  and  argumentative  assertion 
that  this  Sunday  orgy  with  Walter  did  not 
take  place  in  August  can  be  accepted  as  at 
all  credible  against  the  definite  and  nn-  j 
assailed  testimony  of  Cosslbone.  It  has 
often  been  held  that  the  testimony  of  even 
disinterested  and  unlmpeached  witnesses  on 
the  subjects  of  measurements,  distances, 
dates,  and  the  like,  which  is  based  merely 
cm  memory,  estimate,  or  casual  observation, 
most  yield  to  that  which  Is  based  on  actual 
measurement  or  reference  to  definite  data. 
Burroughs  v.  City  of  Milwaukee,  110  Wis. 
478,  483,  86  N.  W.  169;  Koepke  v.  City  of 
Milwaukee,  112  Wis.  475,  481,  88  N.  W.  238; 
Konkel  v.  Town  of  Pella,  122  Wis.  14S,  146, 
99  N.  W.  453.  Much  more  must  such  testi- 
mony yield  when  given  by  a  highly  interested 
witness,  nnder  temptation  of  pecuniary  Inter- 
est, of  low  character,  and  proved  recklessness 
of  statement. 

This  ia  not  a  Jury  case,  where  a  verdict  must 
stand  if  supported  by  any  credible  evidence 
(Peat  T.  Ry.  Co.  [decided  April  17,  1906]  107 
N.  W.  355),  but  a  finding  by  the  court  which 
we  mtist  reverse  if  in  opposition  to  a  clear 
and  definite  preponderance  of  the  evidence. 
Indeed,  there  la  not  even  any  finding  as  to 
the  date  of  this  occasion.  If,  as  we  think  and 
hold,  it  took  place  in  August,  the  court  could 
Itave  been  convinced  of  defendant's  paternity 
beyond  reasonable  doubt  only  by  ignoring 
the  role  of  law  first  above  stated  or  by 
overlooking  the  fact  that  prosecutrix  In  effect 
conceded  Intercourse  at  this  Sunday  visit, 
trying  to  make  such  admission  consistent 
with  denial  of  any  such  relations  subsequent 
to  Jnly,  by  locating  Its  date  In  that  month. 
We  cannot  escape  the  conclusion  that  clear 
preponderance  of  evidence  establishes  sexual 
intercoarse  with  a  man  other  than  the 
accnaed  at  a  time  consistent  with  such  other's 
paternity  of  this  Illegitimate  child,  and  that 
plaintiff  in  error  cannot,  beyond  reasonable 
doubt,  be  found  guilty. 

Judgment  reversed,  and  cause  remanded, 
with  directloDs  to  enter  Judgment  in  favor 
of  the  defendant 
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CITY  OF  MADISON  et  al.  ▼.  MADISON 

GAS  &  ELECTRIC  CO.  et  al.* 

(Supreme  Court  of  Wisconsin.  June  21,  1906.) 

1.  Oas   —   FBAHCHISKS  —  COKPKNSATION     FOB 

Skbvicb— Beoulation. 

In  the  absence  of  legislation  restricting 
tlie  rate  of  oomi>ensation  for  the  furnishing  of 
gas  to  the  inhabitants  of  a  city,  the  grant  of  a 
franchise  to  conduct  such  business  carries  by 
Implication  the  obligation  on  the  part  of  the 
company  to  furniah  its  service  at  a  reasonable 
price. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  24, 
Cent.  Dig.  Oaa,  {{  10,  10^] 

2.  Sahb— REaui.ATioN  OF  Rates— RiOHTs  of 
State. 

The  state  has  the  right  to  prescritM  the 
charge  to  be  made  for  the  furnishmg  of  gas  to 
the  inhabitants  of  a  municipality  by  a  public 
service  corporation,  provided  the  sam  fixed  is       i 
sufficient  to  afford  reasonable  compensation.  I 

8.  Injunctiow  —  Equity     JuBisDictios  — 

Abuse  of  Cobfobate  Fbanchises. 

Equity  has  Jurisdiction,  at  the  suit  of  a 
city,  on  belialf  of  individnals  injured,  to  grant 
an  injunction  restraining  a  gas  company  from 
committing  acts  in  excess  of  its  corporate  fran- 
chises. Including  the  charging  of  exceasive  rates 
for  service. 

[EM.  Note. — For  cases  in  point,  see  vol.  27, 
Gent.  Dig.  Injunction,  i  135.] 

4.  Gas  —  Rates  —  Ebtablishicent  —  Fctube 
.  Sebvicbs. 

Whether  existing  or  prescribed  rates  and 
charges  for  the  furnishing  of  gas  by  a  public 
service  corporation  afford  reasonable  compensa- 
tion is  a  judicial  question  which  the  courts  may 
determine,  but  the  power  to  establish  and  fix 
rates  for  the  furnishing  of  gas  in  the  future 
is  a  legislative  prerogative  which  the  courts 
have  no  jurisdiction  to  exercise. 

Appeal  from  Circuit  Court,  Dane  County; 
B.  Ray  Stevens,  Judge. 

Bill  by  the  city  of  Madison  and  others, 
against  the  Madison  Gas  &  Electric  Company 
and  others.  From  an  order  denying  defend- 
ants' motion  for  a  stay  of  further  proceed- 
ings on  an  application  for  an  examination  of 
defendants'  books,  papers,  etc.,  before  trial, 
in  order  to  enable  complainants  to  frame  a 
complaint,  and  denying  defendants'  motion 
for  a  dismissal  of  the  action,  they  appeal. 
Reversed  and  remanded. 

This  Is  an  appeal  from  an  order.  The  ac- 
tion was  commenced  by  the  service  of  a 
summons.  At  the  same  time  there  was 
served  an  a£Sdavit  of  plaintiffs'  attorney,  a 
notice,  under  section  4096,  Rev.  St.  1898,  of 
examination  of  some  of  the  defendants  per- 
sonally and  as  ofilcera  of  the  defendant  Madi- 
son Gas  &  Electric  Company,  and  also  a 
Bubpcena  duces  tecum,  requiring  the  produc- 
tion by  the  gas  company  of  its  books  and  the 
records  pertaining  to  Its  organization,  in- 
debtedness, and  cost  of  plant,  and  generally 
as  to  the  costs  and  disbursements  incident 
to  the  conduct  of  the  business.  It  is  averred 
that  the  action  is  instituted  to  enjoin  the 
defendant  from  exacting  from  the  plaintiff, 
the  city  of  Madison,  and  all  its  customers, 
for  gaa  and  electricity  used  by  them,  unrea- 

•Rehearing  denied  October  9,  1906,  with  |20  co^iU. 


Digitized  by  LjOOQ IC 


66 


108  NOBTHWESTEBN  BBPOETER. 


CWis, 


Bonable  and  exceaalve  rates;  and  to  compel 
It  to  furnish  such  customers  In  the  future, 
gas  and  electricity,  of  good  quality  and  at 
reasonable  rates,  without  unjust  discrimina- 
tions. The  relief  sought  Is  in  no  way  to  af- 
fect the  rates  at  which  gas  and  electricity 
is  to  be  furnished  the  city  during  the  period 
of  the  existing  ccmtract  between  It  and  the 
gas  company.  The  facts  presented  show  that 
the  defendant  is  a  corporation  organized 
under  the  name  of  the  Madison  Gas  &  Elec- 
tric Company  (for  brevity  it  will  herein  be 
referred  to  as  the  gas  company);  that  it  Is 
the  owner  of  the  rights  and  privileges  grant- 
ed by  the  Legislature  of  this  state,  and  the 
common  council  of  the  city  of  Madison,  to 
conduct  the  business  of  supplying  gas  and 
electricity  to  the  city  of  Madison  and  its 
inhabitants;  that  It  is  the  only  company  con- 
ducting such  a  business  within  the  city,  and 
is  supplying  the  city  and  its  Inhabitants 
with  these  commodities  at  rates  established 
by  it;  that  no  rates  have  been  prescribed 
under  Its  charter  or  otherwise,  by  the  city 
or  the  state;  and  that  it  has  placed  gas 
pipes,  posts,  and  electric  poles  and  wires 
within  and  upon  the  public  streets  of  the 
city.  The  object  of  the  examination  of  these 
parties  is  to  enable  plalntlfls  to  frame  their 
complaint,  and  to  that  end  discovery  Is 
sought,  among  other  things,  as  to  what 
amount  has  been  actually  paid  in  and  Invest- 
ed by  the  gas  company  to  acquire,  build,  and 
maintain  Its  present  plant,  the  amounts, 
time  of  payment  and  when  made.  In  de- 
tail; the  amount  of  bonds  issued  by  it,  when 
and  by  whom  purchased,  with  amounts  ac- 
tually paid  by  the  purchasers,  and  the  dis- 
position of  the  moneys  received  for  t>onds; 
the  actual  indebtedness  of  the  company,  when, 
for  what,  and  how  contracted;  the  disposi- 
tion of  moneys  realized  on  loans;  its  annual 
operating  expenses  and  annual  gross  receipts; 
its  schedule  of  rates  charged  for  the  com- 
modities it  supplies  to  its  customers;  and 
whether  It  is  a  member  or  partner  of  any 
combination  or  trust,  and  full  information 
of  such  condition  and  relation.  If  it  exist 
The  defendant  obtained  an  order  to  show 
cause  why  the  proceeding  before  the  court  com- 
missioner for  such  examination  should  not 
be  perpetually  stayed  and  the  action  dis- 
missed. The  facts  and  circumstances  alleged 
by  the  defendant  for  such  relief  were  that 
the  plaintlfr,  the  city  of  Madison,  had  no 
interest  In  the  action;  that  it  has  agreed  to 
Indemnify  the  individual  plaintiffs  (who  are 
the  real  parties  in  Interest,  and  who  are  pros- 
ecuting the  action)  for  their  costs  and  ex- 
penses; and  that  the  undisputed  facts  and 
circumstances,  upon  which  plaintiffs  rely, 
furnish  no  grounds  -in  law  for  the  equitable 
relief  sought  to  be  enforced.  The  motion 
was  heard  upon  the  afiSdavit,  notice  of  exam- 
ination, subpoena  duces  tecum,  served-  and 
filed,  and  the  papers  and  proceedings  in 
the  action.  Upon  a  hearing  the  court  entered 
an  order  denying  the  motion  of  defendants 


for  a  stay  of  any  further  proceedings  fcnr 
such  examination  of  the  parties  and  for  dis- 
missal of  the  action.  This  Is  an  appeal  f  roiu 
such  order. 

Olin  &  Butler,  for  appellants.  A.  C.  Hopp- 
mann.  Bird,  Oilman  &  Hobbins,  and  John 
A.  Aylward,  Olty  Atty.,  for  respondents. 

SIEBECKER,  J.  (after  stating  the  facts). 
The  nature  and  the  purpose  of  this  action 
must  be  determined  from  the  facts  shown  in 
the  affidavit  filed,  under  section  4006,  Rev. 
St  1898,  in  the  proceeding  for  the  examina- 
tion of  the  parties  before  trial.  This  exam- 
ination is  demanded  for  the  purpose  of  ena- 
bling plaintiffs  to  frame  their  complaint  The 
affidavit  states  the  general  nature  and  ob- 
jects of  the  action,  as  well  as  the  points  upon 
which  discovery  is  desired.  It  appears  that 
the  action  is  planted  in  equity,  and  is  one 
seeking  to  enjoin  the  gas  company  and  Its 
officers  and  agents  from  demanding  or  ex- 
acting from  its  customers  unreasonable  and 
excessive  rates  for  gas  to  be  furnished  to 
them,  to  compel  It  to  furnish  a  good  quality 
and  a  sufficient  quantity  of  its  commodities 
at  reasonable  rates,  without  unjust  dis- 
crimination, and  to  establish  a  uniform 
schedule  of  prices  for  them.  There  is  no 
dispute  as  to  the  nature  of  the  business 
conducted  by  the  gas  company,  and  there 
is  no  dispute  but  that  it  has  acquired  rights 
and  privileges  to  conduct  the  business  of 
furnishing  gas  and  electricity  to  the  city  of 
Madison  and  Its  inhabitants,  and  that  It  may, 
for  this  purpose,  occupy  the  streets  and  al- 
leys of  the  city  with  pipes  and  poles,  electric 
wires,  and  such  other  appliances  as  are  ap- 
propriate and  necessaij  for  the  maintenance 
and  conduct  of  its  enterprise.  From  the 
nature  and  object  of  the  action,  and  the  relief 
demanded,  it  is  obvious  that  plaintiffs  are 
prosecuting  it  as  one  in  equity  to  restrain  the 
gas  company  from  continuing  to  furnish  these 
commodities  to  its  customers  at  the  prices 
It  has  charged,  and  is  now  charging  for  th«n, 
upon  the  ground  that  such  charges  are  un- 
reasonably high  and  are  unauthorized  by  the 
franchise  It  exercises  and  result  in  an  excess 
and  abuse  of  the  rights  and  privileges  grant- 
ed it  under  which  it  devoted  its  property  to 
a  use  in  which  the  pubtfc  have  an  Interest 

The  right  to  relief  by  injunction,  to  re- 
strain acts  in  excess  and  abuse  of  coriwrate 
franchises  and  privileges,  is  recognized  in 
the  law  and  has  been  enforced  by  the  courts 
of  this  state  In  appropriate  cases.  The  pres- 
entation of  the  grounds  of  this  jurisdiction 
contained  in  the  opinion  of  Attorney  Gen- 
eral V.  Railroad  Companies,  35  Wis.  425,  is 
so  complete  and  sufficient  that  nothing  ad- 
ditional can  now  be  said  on  the  subject  The 
remedy  was  therein  applied  in  an  action  by 
the  Attorney  General,  acting  for  the  state,  to 
restrain  the  railroad  companies  from  ex- 
acting tolls  for  the  carriage  of  passengers 
and  freight  in  excess  of  the  maximum  rates 
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established  by  acts  of  the  Leglslatare.  It 
Is  there  stated:  "The  eqnltable  Jurisdiction 
predodes  the  objection  that  there  is  an  ad- 
equate remedy  at  law.  It  admits  the  rein- 
ed at  law,  but  administers  Its  own  remedy 
ht  pref  Kence,  when  the  state  seeks  It  In  pref- 
erence. It  seems  to  proceed  on  the  presump- 
tion that  it  may  better  serve  the  public  In- 
terest to  restrain  a  corimratlon,  than  to  pun- 
ish It  by  penal  remedies  or  to  forfeit  Us 
charter,  and  that,  in  that  view,  the  proper 
officers  of  the  state  should  have  an  election 
of  remedies."  Page  524  of  85  Wis.  The 
following  cases  are  cited  in  addition  to  those 
dted  by  the  court  in  its  opinion:  Common- 
wealfh  V.  Pittsburgh  &  GonnellsvUIe  Rail- 
road Company,  24  Pa.  159,  62  Am.  Dec.  372; 
Attorney  General  v.  Jamaica  Pond  Aqueduct 
Corporation,  183  Mass.  861;  Stockton  t. 
Central  Railway  Company  of  New  Jersey  et 
aL.  50  N.  J.  Bq.  62,  24  Atl.  964,  17  L.  R.  A. 
97;  6  PomCToy's  BJquity  Jurisprudence  (Bq. 
Rem.)  f  302,  and  cases  cited  in  notes.  The 
court  also  asserts  that  "the  custom  of  courts 
of  equity  to  interfere  In  such  cases,  at  the 
salt  of  private  parties,  for  private  Injuries, 
is  qnlte  old,"  and  that  "it  seems  to  have 
grown  up  out  of  the  ancient  Jurisdiction  to 
restrain  waste  and  nuisance,"  and  declares 
tbat  the  Jurisdiction  in  favor  of  both  the 
public  and  private  persons  Is  well  establish- 
ed, "one  on  behalf  of  the  state,  for  public 
wrong,  and  the  other  on  behalf  of  private 
persons,  for  private  wrong,  arising  from 
an  excess  or  abuse  of  corporate  fran- 
chises." Pages  528  and  529  of  35  Wis. 
The  equitable  Jurisdiction  "of  private  suits 
to  restrain  private  wrongs  arising  from" 
such  excess  or  abuse  of-  corporate  powers, 
which  was  then  recognized  as  firmly  estab- 
lished by  both  the  English  and  American 
cases,  has  been  so  extensively  applied  that 
It  cannot  now  be  regarded  as  open  to  ques- 
tion. Among  specific  applications  of  the  Jur- 
isdiction to  cases  pertaining  to  acts  of  cor- 
porations engaged  in  the  business  of  fur- 
nishing gas  and  electricity  to  a  city  and  Its 
Inhabitants,  are  the  following:  Gaslight  Co. 
V.  Zanesvllle,  47  Ohio  St.  35,  23  N.  B.  60. 
This  was  an  action  by  the  city,  in  Its  pro- 
prietary capacity,  to  enforce  its  right  to  have 
gas  furnished  by  the  gas  company  In  com- 
pliance with  the  terms  of  an  ordinance  pre- 
scribing fixed  rates.  The  case  of  Munde 
Natural  Gas  Company  v.  City  of  Munde, 
160  Ind.  97,  66  N.  B.  436,  was  an  action  In 
equity  by  the  city  against  the  gas  company  to 
enforce  obedience  to  an  ordinance  prescrib- 
ing the  rates  and  the  conditions  upon  which 
gas  was  to  be  furnished  to  the  Inhabitants 
of  the  dty.  In  Louisville  Gas  Co.  v.  Dulaney 
&  Alexander.  100  Ky.  405,  38  S.  W.  703,  36 
L.  R.  A.  125,  equitable  relief  by  Injunction 
was  awarded  to  prevent  a  threatened  viola- 
tion of  franchise  obligations  by  way  of 
overcharges  for  gas.  Among  other  cases 
wherein  equity  has  exercised  Jurisdiction  In 


similar  cases  to  restrain  corporations  from 
committing  acta,  resulting  in  private  injury, 
in  excess  or  violation  of  franchise  rights  and 
obligations,  are  the  following:  Seattle  Gas 
&  Electric  Co.  v.  Citizens  Light  &  Power 
Co.  (a  0.)  128  Fed.  688;  People's  Oas  Co. 
et  al.  v.  Tyner,   131  Ind.  277,  81   N.  B.  69, 

16  L.  R.  A.  443,  31  Am.  St  Rep.  433;  Hnd- 
Bon  River  Tel^hone  Co.  v.  Watervliet  Turn- 
pike &  R.  Co.,  135  N.  Y.  393,  32  N.  B.  148, 

17  Lw  R.  A.  674,  31  Am.  St  Rep.  838;  Penn- 
sylvania Railroad  Oo.'s  Appeal,  115  Pa.  514, 
6  Atl.  872;  Slmmokin  Borough  v.  Shamokln 
&  Mount  Carmel  Electric  Railway  Co.,  196 
Pa.  166,  46  Atl.  382;  Ernst  &  Co.  v.  New 
Orleans  Waterworks  Co.,  39  La.  Ann.  550, 
2  South.  415;  5  Pomeroy's  Equity  Jurispru- 
dence, S§  301-304;  Coast  Co.  v.  Mayor,  etc., 
of  Spring  Lake  (N.  J.)  47  Att.  1131,  61  L.  R. 
A.  657,  and  note;  Bienville  Water  Supply 
Co.  V.  City  of  Mobile,  112  Ala.  260,  20  South. 
742,  83  L.  R.  A.  59,  67  Am.  St  R^.  28; 
Indianapolis  Cable  Street  Railroad  Co.  v. 
Citizens'  Street  Railroad  Co.,  127  Ind.  369, 
24  N.  E.  1054,  26  N.  B.  893,  8  L.  R.  A.  539; 
Sickles  v.  Manhattan  Gaslight  Co.,  64  How. 
Prac.  (N.  Y.)  33.  In  the  following  cases 
this  equitable  remedy  was  employed  by  the 
courts  of  this  state  upon  analogous  grounds: 
Town  of  Jamestown  v.  Chicago,  Burlington 
A  Northern  Railroad  Co.,  69  Wis.  648,  34  N. 
W.  728;  City  of  Oshkosh  v.  Milwaukee  & 
Lake  Winnebago  Railroad  Co.,  74  Wis.  534, 
43  N.  W.  489,  17  Am.  St  Rep.  175. 

The  defendants  aver  that  it  is  not  within 
the  power  of  the  courts  to  remedy  the  wrongs 
complained  of  through  its  equitable  Jurisdic- 
tion, and  therefore  ask  for  the  dismissal  of 
the  case.  As  before  stated,  plaintiffs  seek 
preventive  relief  against  acts  of  the  gas 
company,  alleged  to  constitute  an  excess  and 
abuse  of  the  privileges  and  franchises  grant- 
ed for  conducting  its  business  of  furnishing 
gas  and  electricity  to  the  city  of  Madison 
and  its  Inhabitants.  The  business  of  sup- 
plying gas  and  electricity  to  meet  the  de- 
mands of  the  Inhabitants  of  a  community, 
under  grant  of  the  state  or  of  a  municipal 
corporation.  Is  of  a  public  nature.  It  is,  in 
character,  a  public  business,  and,  like  that 
of  common  carriers,  warehousemen,  and 
other  enterprises.  In  which  the  community 
has  an  Interest  different  from  what  It  has 
in  private  aiterprlses,  devoted  to  manufac- 
turing and  merchandising  the  common  arti- 
cles of  trade.  This  view  was  expressed  by 
this  court  In  the  early  case  of  Shepard  v. 
Milwaukee  Gaslight  Co.,  6  Wis.  539,  70  Am. 
Dec.  479,  which  is  well  supported  by  the 
dedsions  of  various  courts.  Gibbs  v.  Con- 
solidated Gas  Company  of  Baltimore,  130 
U.  8.  396,  9  Sup.  Ct  553,  32  L.  Ed.  979;  New 
Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115 
D.  S.  650,  6  Sup.  Ct^2,  29  L.  Ed.  616.  In 
Louisville  Gas  Co.  vj  Citizens'  Gas  Co.,  115 
U.  S.  683,  6  Sup.  Ct  265,  29  L.  Ed.  510,  It 
la  said:    "Such  a  business  is  not  like  that 
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ot  an  ordinary  corporation  engaged  In  tbe 
pianufacture  of  articles  that  may  be  quite 
as  Indispensable  to  some  persons  as  are  gas 
lights.  The  former  articles  may  be  supplied 
by  Individual  effort,  and  with  their  supply 
the  government  has  no  such  concern  that  It 
can  grant  an  ezcloslTe  right  to  engage  in 
their  manufacture  and  sale.  But  as  the 
distribution  of  gas  In  thickly  populated  dis- 
tricts is,  for  the  reasons  stated  in  the  other 
case,  a  matter  of  -which  the  public  may  as- 
sume control,  services  rendered  in  supply- 
ing It  for  public  and  private  use  constitute, 
in  oof  opinion,  such  public  services  as,  un- 
der the  Constitution  of  Kentucky,  authoriz- 
ed the  Legislature  to  grant  to  the  defend- 
ant tbe  exclusive  privilege  in  question." 
City  of  St  Louis  V.  St.  Louis  Gaslight  Com- 
pany, 70  Mo.  68;  Chicago  Gaslight  &  Coke 
Co.  V.  People's  Gaslight  &  Coke  Co.,  121  IIL 
530,  13  N.  E.  169,  2  Am.  St  Bep.  73;  Cyc, 
article  on  "Gas,"  voL  20,  p.  1164  et  seq.  The 
right  to  regulate  these  enterprises  and  the 
property  employed  In  them  rests  uipon 
grounds  which  are  exhaustively  examined 
and  fully  elaborated  in  Munn  y.  Illinois,  94 
U.  S.  113,  24  L.  Ed.  77,  and  the  views  there- 
in expressed  have  been  accepted  by  the 
courts  of  this  country  whenever  they  have 
been  called  uiMn  to  pass  on  tbe  question.  It 
is  there  stated  that,  when  we  look  to  the 
common  law  for  the  right  of  the  state  to 
regulate'  these  public  undertakings,  it  is 
found:  "That,  when  private  proper^  is  af- 
fected with  a  public  interest,  it  ceases  to  be 
Juris  prlvatl  only."  "Property  does  become 
clothed  with  a  public  interest  when  used  in 
a  manner  to  make  it  of  public  consequence, 
and  affect  the  commimlty  at  large.  When, 
therefore,  one  devotes  his  property  to  a  use 
in  which  the  public  has  an  interest  be,  in 
effect,  grants  to  the  public  an  Interest  in 
that  use,  and  must  submit  to  be  controlled  by 
the  public  for  the  common  good,  to  tbe  ex- 
tent of  the  interest  he  has  thus  created.  He 
pay  withdraw  his  grant  by  discontinuing  the 
use,  but,  as  long  as  he  maintains  the  use, 
he  must  submit  to  the  control."  Attorney 
General  v.  Ballway  Companies,  35  Wis.  429. 
Tbe  right  to  conduct  such  a  business  under 
grant  from  a  municipality  In  no  way  affects 
Its  character,  and  such  a  grant  Is  deemed  to 
be  one  from  the  state  through  one  of  its 
municipal  agencies.  New  Orleans  v.  Clark, 
95  U.  S.  644,  24  L.  Ed.  521,  and  cases  cited; 
Hamilton  Gaslight  &  Coke  Co.  y.  Hamilton 
City,  146  U.  S.  25S,  13  Sup.  Ct  90,  36  L.  Ed. 
963:  Wright  v.  Nagle,  101  T7.  S.  791,  25  L. 
Ed.  921. 

One  of  the  conditions  for  the  exercise  of 
the  privilege  of  conducting  a  gas  business, 
under  legislative  grant,  is  that,  in  the  ab- 
sence of  legislative  prescription  restricting 
tbe  rate  of  compensation  for  the  service 
furnished,  the  grant  carries  by  implication 
the  obligation  to  furnish  It  at  a  reasonable 
prlcSb     Such  obligation  is  implied  by  law 


and  to  Incorred  by  acceptance  of  tbe  fran^ 
chise  and  privilege.  This  Is  tbe  declared 
rule  of  law  as  established  by  the  adjudica- 
tions. See  tbe  following  cases  In  support 
of  the  rule:  Attorney  Greneral  v.  Ballway 
Companies,  35  Wis.  425;  Sh^ard  v.  Mil- 
waukee Gaslight  Co.,  6  Wis.  539,  70  Am- 
Dec.  479;  Capital  City  Gaslight  Ca  v.  City 
of  Des  Moines  (C.  C.)  72  Fed.  829;  Spring 
Valley  Water  Works  y.  Schottler,  110  U.  S. 
847,  4  Sup.  Ct  48,  28  Ii.  Ed.  173;  Dover  y. 
Beidebnan,  125  U.  S.  680,  8  Sup.  Ct  102S. 
31  L.  Ed.  841;  Chicago,  Milwaukee  &  St 
Paul  Railway  Co.  v.  Minnesota,  134  U.  S. 
418,  10  Sup.  Ct  462,  S3  L.  Ed.  970;  Smyth 
V.  Ames,  168  U.  S.  466,  18  Sup^  Ct  418,  -42 
L.  Ed.  810;  Getting  v.  Kansas  City  Stock 
Yards  Oo.  et  aL,  183  U.  S.  79,  22  Sup.  Ct 
80,  46  Ii.  Ed.  92;  Lombard  v.  Steams,  4 
Cusb.  (Mass.)  60;  People  v.  Budd,  117  N. 
T.  1,  22  N.  E.  670,  682,  6  L.  B.  A.  559,  15 
Am.  St  Bep.  460;  Clark  v.  State,  142  N.  Y. 
101,  88  N.  E.  817.  Within  this  principle, 
BO  established,  rests  the  right  of  the  state 
to  prescribe  the  charge  to  be  made  for  a 
public  service,  if,  under  the  facts  and  cir- 
cumstances, It  be  a  sum  8u£9clent  to  afford  a 
reasonable  compensation. 

This  power  of  the  state  is  In  its  nature 
legislative,  and  has  always  been  exercised 
either  directly  by  the  legislative  branch  of 
the  government  or  by  delegation  of  It  to 
municipal  corporations  or  some  other  ap- 
propriate agency.  Whether  existing  or  pre- 
scribed rates  and  charges  for  a  public  serv- 
ice afford  a  reasonable  compensation  Is  a 
Judicial  question.  In  the  very  nature  of 
tbe  right  to  regulate  these  matters,  be- 
tween the  public  and  those  engaged  In  per- 
forming the  service,  it  must  follow  that 
courts  cannot  prescribe  a  schedule  of  rates 
and  charges  as  the  prescribed  quantum  of 
compensation  which  is  to  be  awarded  for 
future  services,  because  It  is  the  legislative 
prerogative  to  make  and  prescribe  tbe  rales 
which  shall  regulate  the  relations  between 
persons  and  their  acts  as  they  arise  in  tbe 
affairs  of  life.  When,  however,  such  rules 
have  been  enacted  as  law,  then  the  Judiciary 
is  vested  with  the  authority  to  construe  and 
apply  them  to  the  affairs  they  were  in- 
tended to  regulate  and  controL  These  two 
functions  are  recognized  as  distinct  and  sep- 
arate in  the  fundamental  organization  of 
our  government,  and  the  prerogatives  and 
powers  of  ^e  one  d^artment  of  goyem- 
ment  are  not  to  be  encroached  upon  or  cur- 
tailed by  the  other.  In  Reagan  y.  Farmers' 
Loan  &  Trust  Co.,  154  U.  S.  362.  14  Snp.  Ct 
1047,  88  L.  Ed.  1014,  the  court.  In  speaking 
of  the  power  to  fix  tbe  compensation  for  a 
public  service,  says:  "Tbe  courts  are  not 
authorized  to  revise  or  change  the  body  of 
rates  Imposed  by  a  legislature  or  a  commis- 
sion. They  do  not  determine  whether  one 
rate  is  preferable  to  another,  or  what  under 
all  the  circumstances  would  be  fair  and  rea- 
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Ruable  aa  between  the  carrier  and  the  ship- 
per.   They  do  not  engage  In  any  mere  ad- 
ministrative work.     But  still  tbere  can  be 
no  donbt   of  their  power  and  duty  to   In- 
golre  whether  a  body  of  rates  prescribed 
b;  a  legislature  or  a  commission  Is  nnjust 
cad  unreasonable  and  such  aa  to  work  a 
practical  destruction  to  rights  of  property, 
and.  If  found  so  to  be,  to  restrain  Ita  opera- 
tkm."     In   the  Express  Cases,  117  U.  S.  1, 
6  Sup.  Ct  542,  29  L.  Ed.  791,  wherein  the 
trial  conrt  had  fixed  and  regulated  the  terms 
and  prescribed  what  It  deemed  reasonable 
cbargea    upon  which   the   railroad   and   ex- 
press companies  should  do  their  public  busi- 
ness, it  was  held :   "In  this  way,  as  It  seems 
to  08,  the  court  has  made  an  arrangement 
for  tlie  baslnesB  Intercourse  of  these  com- 
panies, such  aa  In  Its  opinion  they  ought  to 
bare  made  for  themselves.'    The  regulation 
of  matters  of  this  kind  is  legislative  In  Its 
character,   not  Judicial."     And  in  Atchison, 
Topeka   &    Santa   F6  Railroad  Co.  v.  Den- 
ver &  New  Orleans  Railroad  Co.,  110  U.  S. 
6S2,  4  Sap.  Gt  192,  28  L.  Ed.  291.  It  Is  ob- 
Berved:    "A  court  of  chancery  Is  not,  any 
more  tlian  Is  a  court  of  law,  clothed  with 
legislative   power.     It   may   enforce,    In    Its 
own  appropriate  way,  the  spedflc  perform- 
ance of   an   existing  legal   obligation  aris- 
ing oat  of  contract,  law,  or  usage,  but  it 
cannot  create  the  obligation."     These  and 
other  cases  serve  to  define  the  limits  of  the 
jadiclal  power  In  dealing  with  the  subject 
of  enforcing  the  obligation  as  to  reasonable 
compensation  for  the  performance  of  a  pub- 
lic service  like  those  Involved  In  this  ac- 
tion.   The  decisions  upon  the  subject  make 
it  obvlons  that  the  power  to  prescribe  what 
tlie  charges  shall  be  for  services  rendered 
In  the  conduct  of  a  business  Impressed  with 
a  public  interest  is  vested  In  the  Legisla- 
tore,  and  must  be  exercised  by  it  directly 
or  through  some  appropriate  agency.    Win- 
chester &  Lexington  Turnpike  Road  Co.  v. 
Croxton  (Ky.)  84  S.  W.  618,  83  I*  R.  A.  177, 
and  cases  cited  in  editor's  note;    Ruggles 
T.  People,   91  111.   256;  Sternberg  v.   State 
of  Nebraska,  86  Neb.  807,  64  N.  W.  663,  19 
L  R.  A.  570;   Olmsted  v.  Proprietors  of  the 
Morris  Aqueduct  et  al.,  47  N.  J.  Law,  311; 
Cincinnati,  Hamilton  &  Dayton  Railroad  Co. 
T.  Village  of  Bowling  Green,  67  Ohio  St 
336,  49  N.  E.  121,  41  L.  R.  A.  422;    Smyth 
y.  Ames,  160  U.  S.  466,  18  Sup.  Ct  418,  42 
Ia  Ed.  810;  Nebraska  Telephone  Co.  v.  State 
of  Nebraska,  65  Neb.  627,  76  N.  W.  171,  45 
L  R.  A.  113;   Western  Union  Telegraph  Oo. 
T.  Myatt  (C.  C.)  98  Fed.  3S5;    Southern  Pac. 
Co.  V.  Colorado  Fuel  &  Iron  Co.  et  al.,  101 
Fed.  779,  42  a  a  A.  12.-\The  validity  of 
raeh  Iegl8latlon.may  become  a  question  of 
judicial  Inqulry^if  It  falls  to  provide  rea- 
sonable compensation   for   the   use  of  the 
property  devoted  to  such  public  purpose.    If 
rates  are  prescribed  which  are  too  low  to 
(ompouate  for  the  service  rendered,  an  en- 


forcement of  them  would  result  In  taking      i 
property  employed  In  the  business  for  a  pub-      I 
lie  use  without  Just  compensation.    The  pro-      I 
priety  of  such  legislation  must  be  Judicially 
determined   under   the   constitutional    guar- 
anties that  "the  property  of  no  person  shall 
be  taken  for  public  use  without  Just  com- 
pensation" and  that  no  one  shall  be  deprived      | 
of  his  property  without  due  process  of  law.^l 
Stone  V.  Farmers'  Loan  &  Trust  Co.,  116  U. 
S.  807,  6  Sup.  Ct  334,  388,  1191,  29  L.  Ed. 
636;    Chicago,  Milwaukee  &  St  Paul  Rail- 
way Co.  V.  Minnesota,  134  U.  S.  418,  10  Sup. 
Ct  462,  88  L.  Ed.  970,  and  other  cases  cited 
therein. 

But  it  iB  insisted  by  respondoits  that 
since  the  gas  company  is  obligated  to  fur- 
nish gas  to  the  city  and  Its  inhabitants  at 
a  reasonable  price,  the  court  has  Jurisdic- 
tion to  determine  what  under  the  existing 
facts  and  circumstances,  is  a  reasonable 
charge,  and  to  enforce  It  as  the  measure  of 
future  service  under  like  condltlons.'^^No 
doubt  the  court  can  ascertain,  within  its  Jndi- 
clal  function  and  whenever  the  question  Is 
necessarily  Involved  in  any  controversy  to 
which  the  gas  company  is  a  par^,  what 
is  a  reasonable  charge  for  gas  furnished. 
This,  however,  as  already  shown,  is  the  ex- 
tent to  which  the  court  can  go.  Whatever 
might  t>e  determined  to  be  a  reasonable 
charge,  under  the  facts  and  drcnmstances 
adduced  in  such  an  inquiry,  cannot  be  en- 
forced as  a  fixed  charge  for  the  service 
for  any  purpose  other  than  to  determine 
the  particular  controversy  between  the  par- 
ties and  their  privies.  If  It  were  attempted 
to  enforce  It  as  a  prescribed  future  charge. 
It  would,  in  an  Indirect  way,  usurp  the  I^ls- 
latlve  prerogative  of  prescribing  by  rule  the 
compensation  for  a  future  public  service.  y( 
This,  as  we%ave  seen,  the  courts  cannot  do.  I 
This  question  arose  directly  in  the  case  of 
the  Interstate  Commerce  Commission  v.  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Rail- 
way Co.,  167  U.  S.  499,  17  Sup.  Ct  900 
(42  L.  Ed.  243),  wherein  tb»  commission  bad 
determined  what  were  reasonable  rates  for 
transportation  charges  upon  railroads  be- 
tween certain  fixed  points,  and  had  applied 
to  the  court  for  their  future  enforcement  It 
Is  there  observed:  "It  Is  one  thing  to  In- 
quire whether  the  rates  which  have  been 
charged  and  collected  are  reasonable,  that  Is 
a  Judicial  act;  but  an  entirely  dlfterent  thing 
to  prescribe  rates  which  shall  be  charged 
In  the  future,  that  is  a  legislative  act"— and 
the  court  cites  cases  In  supix)rt  of  the  docixine, 
and  concludes  (on  page  611  of  167  U.  S.,  page 
905  of  17  Sup.  Ct  [42  L.  Ed.  243])  that  since 
Congress  had  not  conferred  the  legislative 
power  of  prescribing  rates  on  the  commis- 
sion, "It  did  not  Intend  to.  secure  the  same 
result  indirectly  by  empowering  that  tribunal 
to  determine  what  in  reference  to  the  past 
was  reasonable  and  Just  *  *  *  and  then 
enable  It  to  obtain  from  the  courts  a  peremp- 
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tory  order  that  In  the  future  the  railroad 
oompanles  should  follow  the  rates  thus  deter- 
mined to  have  been  In  the  past  reasonable 
and  Just"  These  principles  are  applicable 
to  the  case  before  us,  and  must  be  held  to 
rule  It  Nothing  has  been  done  by  the  state, 
either  directly,  or  Indirectly  through  the  city 
of  Madison  as  one  of  Its  agencies,  to  prescribe 
a  rate  at  which  the  gas  company  Is  to  furnish 
gas  to  the  city  and  Its  inhabitants.  True, 
the  gas  company  Is  obligated  to  furnish  the 
commodity  at  a  reasonable  rate,  but  no  power 
exists  In  the  court  to  prescribe  as  a  fixed 
charge  for  such  service  In  the  future  what 
it  may  find  to  have  been  a  reasonable  rate 
for  the  service  theretofore  furnished.  The 
relief  demanded,  compelling  the  g^as  com- 
pany to  furnish  gas  to  Its  customers  at  a 
reasonable  rate  In  the  future,  must  be  se- 
cured, either  directly  or  through  an  appropri- 
ate agency,  by  legislative  action,  prescribing 
rates  or  charges  which  shall  be  reasonable 
for  the  service.  We  discover  no  other  object 
In  this  action,  nor  do  the  facts  presented, 
upon  which  equitable  relief  is  sought  afford 
any  basis  for  any  other  equitable  relief  to 
remedy  the  wrongs  complained  of.  Upon 
these  considerations,  it  must  follow  that  the 
court  erred  in  denying  defendants'  motion  for 
dismissal  of  the  action. 

The  order  appealed  from  Is  reversed,  and 
the  cause  remanded,  with  directions  that  the 
court  enter  an  order  dismissing  the  action 
end  granting  costs  to  the  defendants. 


MODBRN    STEEL    STRTJCTURAIi   CO.    v. 
ENGLISH   CONST.   CO.   et  al. 

(Supreme  Court  of  Wisconsin.    June  21,  1906.) 

1.  Plbadinos— Sotfiomnot.  • 

Under  the  rule  requiring  pleadings  to  be 
liberally  construed  with  a  view  to  sabstantiai 
justice  between  the  parties,  no  pleading  should 
be  condemned  if  the  allegations  of  fact  claimed 
to  have  been  stated  can  be  read  therefrom  with 
reasonable  certainty,  though  its  allegations  be 
in  form  uncertain,  incomplete  and  defective. 

[Ed.  Note. — For  cases  in  point,  see  vol.  88, 
Cent  Dig.  Pleading,  §{  40,  66.] 

2.  CotTNTEBci-AiM— Reply— SuTFiciEWOT. 

A  denial  of  liability  as  claimed  in  the 
counterclaim  is  a  sufficient  reply  to  put  in  issue 
the  allegations  of  the  counterclaim. 

3.  Contracts— Matebials^Failubs  to  Fub- 
NisH— Dbiat— Subcontbaotob'8  Liabiutt 
—Excuses. 

Where  a  building  contract  provided  that 
If  a  subcontractor  failed  to  furnish  the  mate- 
rial and  labor  as  it  might  be  wanted  to  work 
into  ttie  building,  be  would  be  accountable  for 
all  delays  and  damages  resulting  from  such 
neglect,  and  both  plaintilf,  a  subcontractor  for 
iron  work,  and  defendant  the  contractor,  un- 
derstood that  the  iron  would  be  needed  in  tlie 
early  part  of  the  season  of  1901,  and  though  it 
was  ordered  in  July  and  though  the  work  of 
construction  bad  been  completed  to  a  point 
•vhere  the  iron  was  needed  to  enable  defendant 
to  r-nntinue,  plaintiff  faiUad  to  furnish  the  iron 
until  the  latter  part  of  November,  plaintiff  was 
liable  for  the  resulting  delay,  though  it  was 


caused  by  the  delay  of  the  manufacturer*  in 
making'  and  forwarding  the  same. 

[Ed.  Note. — For  cases  in  point  see  voL  11^ 
Cent  Dig.  Contracts,  f  1388.J 

4.  CoHFBOKisE  ard  Skttlbhent— Dahaqeb 

Delay. 

Where  defendant  a  building  contractor, 
paid  plaintiff,  a  sut>contractor,  $1,500,  on  con- 
dition that  defendant's  allied  losses  by  reason 
of  plaintiff's  delay  in  furnishing  iron  luder  it3> 
contract  would  be  adjusted  thereafter,  defend- 
ant did  not  therebv  waive  its  right  to  damages 
caused  by  such  delay. 

[Eld.  Note. — For  cases  in  point  see  voL  lO, 
Cent  Dig.  Compromise  and  Settlement  H  &3, 
57.] 

5.  DAHAaxs  —  Expenses  Inoubbkd  —  Claims 

BT    THIBD     PEBSOMS— FaYXBNT — NOTICB. 

Where  claims  were  made  against  defendant, 
a  building  contractor,  by  his  employes  and  sub- 
contractors for  amounts  actually  lost  by  reason 
of  plaintiff's  delay  in  furnishing  iron  to  be  used 
in  a  building,  as  required  by  plaintiff's  sub- 
contract the  fact  that  defendant  paid  such 
claims  without  notice  to  plaintiff  did  not  pre- 
clude defendant  from  recovering  such  losses 
from  plaintiff,  plaintiff  not  being  bound  by  such 
settlements,  but  being  entitled  to  liti^te  tbe 
validity  of  each  claim  so  made  as  against  de- 
fendant. 
6w  Same— Patkxnt  undeb  New  Contbaot — 

COUNTKBOLAIlt. 

Where  plaintiff's  failure  to  comply  with  its 
contract  to  furnish  the  iron  for  a  bnilding 
was  the  cause  of  defendant's  inability  to  com- 
plete the  building  as  required  by  its  contract, 
whereupon  defendant  was  required  to  enter 
into  a  new  contract  with  the  owner  for  addi- 
tions to  the  building,  requiring  him  to  pay  the 
salary  of  the  superintendent  of  construction 
after  the  date  tbe  original  contract  was  to  have 
been  completed,  in  lieu  of  the  penalty  incurred 
by  defendant  for  failure  to  complete  tbe  build- 
ing in  time,  the  amount  of  salary  which  de- 
fendant was  required  to  pay  to  such  superin- 
tendent was  a  proper  counterclaim  against  the 
amount  plaintiff  was  entitled  to  recover  under 
its  contract 

[Ed.  Note. — For  cases  in  point  see  voU  15, 
Cent  Dig.  Damages,  {  96.] 

7.  Gontbaots— Subcontbacts— Daicaoes    for 
Delat— Supebintenuent's  Cebtificaixs. 

Where  a  contract  for  the  construction  of  a 
building  provided  for  the  appointment  of  a 
sui>erintendent,  who  should  give  all  certificates 
to  which  the  contractor  should  be  entitled  and 
should  determine  the  amount  of  damages  which 
might  accrue  from  any  cause,  which  certificate 
or  decision  should  be  biading  and  conclusive  in 
all  matters,  but  there  was  nothing  to  indicate 
that  such  provision  was  to  be  deemed  a  part  of 
a  suljcontractor's  undertaking  and  plaintiff  sub- 
contractor's agreement  did  not  expressly  pro- 
vide that  it  should  be  a  part  of  it  plaintiff 
was  not  bound  by  a  certificate  of  the  building 
superintendent  executed  to  the  contractor,  cer- 
tifying that  the  latter  was  entitled  to  |3,00O 
for  lost  time  caused  by  plaintiff's  failure  to 
perform  Ms  subcontract  within  the  time  spec- 
ified. 

8.  Same. 

Defendant  agreed  to  construct  a  building 
and  complete  the  same  before  September  1, 
1902.  The  building  not  being  completed  on  that 
date  by  reason  of  plaintiff's  failure  to  furnish 
iron  under  a  subcontract  defendant  entered  in- 
to a  new  contract  for  an  additional  considera- 
tion to  construct  parts  of  the  building  not  in- 
cluded In  the  original  contract,  agreeing  to  pay 
the  future  salary  of  a  suoerintendent  in  con- 
sideration of  a  release  of  damages  sjiecified  in 
the  original  contract  for  failure  to  complete 
within  the  time.    Defendant  performed  the  con- 
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tract  as  modified  within  a  year  following  the 
«xpirati<Hi  of  the  time  originally  agreed  on. 
Held,  that  plaintiff  was  liable  for  time  lost  by 
defendant  only  in  the  performance  of  the  work 
under  the  original  contract,  and  that  in  the 
absence  of  proof  that  defendant  lost  any  time 
before  the  expiration  of  such  contract  or  that 
extra  time  was  spent  thereafter  in  completing 
the  work  covered  by  the  original  contract,  there 
could  be  no  recovery  for  snch  alleged  lost  time. 

Appeal  from  Clrcalt  Ckturt,  Waukesha 
County ;  James  J.  Dick,  Judge. 

Action  by  the  Modem  Steel  Structural 
Company  against  the  Bngllah  Construction 
Company  and  another.  From  a  Judgment  for 
plaintUT,  defendants  appeal.  Beversed  and 
remanded. 

On  April  16, 1901,  the  English  Construction 
Company,  then  composed  of  John  English 
and  James  Malr,  made  a  contract  with 
Lincoln  county  to  build  a  county  courthouse. 
The  construction  company,  by  this  contract, 
agreed  to  do  the  work  and  to  furnish  the 
material  for  the  construction  of  this  build- 
ing, except  the  heating,  plumbing,  and  elec- 
tric wiring,  in  accordance  with  the  require- 
ments of  the  plans  and  spedflcatlons  pre- 
pared by  Van  Ryn  &  De  Oelleke,  which  had 
been  adopted  by  the  county.  As  a  consld- 
'Cratlon  'for  the  erection  and  completion  of 
this  bnllding  the  county  agreed  to  pay  the 
constrtaction  company  $00,606;  payments  to 
be  made  as  the  work  progressed,  on  the 
certificates  of  the  architects  or  the  superin- 
tendent, at  85  per  cent  of  the  estimated 
value;  final  payment  of  all  sums  due  to  be 
made  when  the  building  was  completed  to 
the  satisfaction  of  the  architects  and  the 
committee  representing  the  coimty.  The 
bnllding  was  to  be  Inclosed  and  roofed  be- 
fore the  expiration  of  the  year  1901,  and 
completed  for  occupancy  by  the  county  on  or 
before  September  1,  1902;  provided  no  de- 
lays In  the  construction  of  It  were  occa- 
sioned by  strikes,  epidemics  or  quarantines. 
Tbe  following  was  the  stipulation  as  to  the 
time  of  completion  of  the  building:  "It  Is 
farther  agreed,  should  the  contractor  fail 
to  finish  the  work  at  or  before  the  time 
agreed  npon,  he  shall  pay  to  or  allow  the 
said  county,  by  way  of  liquidated  damages, 
the  sum  of  twenty-five  ($25.00)  dollars  per 
diem  for  each  and  every  day  thereafter  the 
said  work  shall  remain  Incomplete." 

The  plaintiff  entered  Into  a  contract  with 
the  construction  company,  as  a  subcontractor 
for  the  ironwork,   and   agreed   as   follows: 

"Merrill,  Wis.,  May  27,  1901.  English 
■Construction  Co.,  Merrill,  Wis. — Gentlemen: 
We  hereby  propose  to  furnish  iron  work  for 
Lincoln  County  courthouse  as  per  plans  and 
-spedflcatlons,  put  In  place,  for  seven  thon- 
sand  three  hundred  sixty,  dollars  ($7,360.00). 
Ton  to  set  the  castings  In  place  also  the 
Iron  gratings.  Monthly  estimates  of  85  jiet 
cent  to  be  allowed  us  on  this  Job.  Yours 
truly.  Modem  Steel  Structural  Co.,  by  J. 
L.  Blckels,  Bus.  Mgr. 

"We  hereby  accept  the  above  proposition. 


English  Construction  Co.  by  John  Englisb." 
The  specifications  made  provision  for 
changes  and  alterations,  and,  as  Incidental 
to  such  variation  from  the  original  plans 
and  specifications,  for  additions  to  and  de- 
ductions from  the  cost;  for  the  architects' 
control  and  decision,  and  for  the  appointment 
of  a  superintendent  by  the  <»unty  bnllding 
committee.  Among  the  duties  imposed  upon 
the  superintendent  were:  "giving  on  de- 
mand any  certificate  that  the  contractor 
may  be  entitied  to,  *  *  *  also  detenhin- 
ing  the  amount  of  damages  which  may  have 
accrued  from  any  cause  and  particularly  to 
decide  npon  the  fitness  of  all  material  used 
and  woi^  done.  The  superintendent's  opin- 
ion, certificate,  report  and  decision  on  all 
matters  to  be  binding  and  conclusive." 
The  specifications  further  provided  that  all 
contractors  should  comply  with  all  things 
appearing  therein,  under  whatever  heading 
it  might  appear,  if  it  affected  the  contractor's 
work.  The  construction  company  entered 
upon  the  execution  of  the  contracts  in  the 
month  of  Jime,  1901,  and  soon  thereafter  de- 
manded that  plaintiff  immediately  fnmish 
a  portion  of  the  iron  for  use  la  the  construc- 
tion of  the  building.  This  the  plaintiff  fail- 
ed to  do,  and  did  not  actually  deliver  such 
iron  until  about  December  1,  1901;  too  late 
in  the  building  season  of  that  year  to  proceed 
with  the  construction  of  the  building. 

On  September  1,  1002,  the  county  and  the 
defendant,  the  construction  company,  made 
an  agreement:  "amendatory  of  articles  of 
agreement  made  under  date  of  April  16, 1901, 
between  the  same  parties.  Witnesseth: 
That  said  party  of  the  first  part  for  and 
in  consideration  of  the  increase  in  the  con- 
sideration hereinafter  provided  for,  does 
hereby  covenant,  contract  and  agree  to  com- 
plete all  of  the  work  not  yet  done  as  pro- 
vided in  the  original  contract,  on  the  court- 
house therein  referred  to.  according  to  the 
plans,  specifications  and  drawings  originally 
provided  for  the  building  of  the  said  court- 
house [which  are  declared  to  be  a  part  of 
this  agreement]  made  by  Van  Ryn  &  De 
Oelleke,  architects,  with  the  exception  of  the 
cement  work  in  the  basement,  and  the  orna- 
mental cresting  on  the  deck  of  the  roof,  pro- 
vided in  such  plans,  specifications,  and  draw- 
ings. By  'original  plans,  specifications,  and 
drawings'  being  meant  those  which  were 
originally  submitted  by  Van  Ryn  &  De  6el- 
leke,  architects,  but  which  were  modified 
and  cut  down  so  as  to  come  within  the 
appropriation  made  by  the  county  board, 
which  original  plans,  specifications  and  draw- 
ings are  now  on  file  and  in  the  possession  of 
the  county  clerk  of  Lincoln  county.  Wis. 
With  the  exception  of  the  change  from  the 
modified  plans,  specifications  and  drawings, 
all  of  the  terms  of  the  original  contract 
hereby  amended  are  to  be  considered  in  full 
force  and  binding,  with  the  exception  of 
such  as  are  hereafter  specifically  referred  to. 
The  time  for  the  completion  of  the  work 
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tmder  the  said  contract  la  hereby  extended 
to  May  1,  1903.  The  consideration  of  said 
contract  as  hereby  amended  Is  changed  from 
the  sum  of  $60,606.00  to  $80,323.00,  to  be  paid 
in  the  same  manner  as  provided  In  the 
original  contract  It  Is  further  agreed  and 
provided  that  from  such  consideration  shall 
be  deducted  the  salary  of  Superintendent 
from  September  1,  1802,  to  the  time  of  the 
completion  of  the  building,  as  hereby  ex- 
tended, at  the  rate  of  $46.00  per  month." 

The  building  was  completed  under  these 
agreements;  plaintiff  furnished  all  the  iron- 
work and  did  all  the  work  required  by  its 
contract  for  the  completion  of  the  building 
as  agreed,  except  a  railing  on  the  second-floor 
landing,  which  defendant  supplied  at  a  cost 
of  $20.85.  The  plaintiff  commenced  this  ac- 
tion to  recover  an  alleged  balance,  amount- 
ing to  $500.24,  due  it  under  Its  contract  with 
the  defendant  The  defendant,  John  English, 
appearing  in  the  action  as  the  member  of 
the  defendant  company  who  had  acquired 
all  the  rights  and  assumed  the  obligations  of 
the  company  growing  out  of  the  transaction 
covered  by  this  action,  alleged  the  making 
of  the  various  contracts  for  the  construction 
of  the  courthouse,  entrance  upon  the  erec- 
tion and  execution  of  the  work,  inability  to 
complete  it  within  the  time  limited  by  the 
original  contract.  Its  modifloatlon  by  the 
agreement  of  September  1, 1002,  and  the  com- 
pletion of  the  building  under  these  agree- 
ments In  1903.  He  also  alleged  that  the 
plaintiff's  omission  to  comply  with  Its  agree- 
ments to  provide  the  iron  for  the  building  as 
required  in  the  course  of  the  construction  of 
the  building  was  the  sole  cause  of  the  delay 
In  completing  it  as  agreed  in  the  original  con- 
tract, and  of  hie  Inability  to  comply  with  It, 
that,  as  a  result  of  such  delay  by  the  plaintiff, 
he  was  compelled  to  make  the  agreement  of 
September  1,  1902,  and  that  he  had  suffered 
damages  through  plaintiff's  failure  to  provide 
Iron  at  the  appropriate  time  in  the  course 
of  the  construction  of  the  building,  consisting 
of  the  following  Items:  (1)  For  failure  to 
fnmlsh  railing  on  second  floor.  (2)  To 
amount  paid  Dumer,  subcontractor  for  the 
tile  work,  for  loss  of  time  and  expense  In- 
curred through  plaintiff's  delays  in  furnish- 
ing iron.  (3)  To  the  value  of  his  own  time 
from  September  1, 1002,  to  the  completion  of 
the  building  in  190S.  (4)  To  amount  paid 
masons  and  carpenters  for  loss  of  time  while 
waiting  for  iron.  (6)  To  the  superintend- 
ent's salary.  Amounting  in  all  to  $3,893,  in 
Hen  of  the  penalty  provided  by  the  original 
contract,  and  now  demanded  by  way  of  coun- 
terclaim in  the  action.  The  plaintiff  denied 
liability  as  claimed  In  the  counterclaim. 
The  action  was  tried  by  the  court,  and  it 
found  that  plaintiff  had  completed  its  con- 
tract, except  that  it  omitted  to  furnish  the 
railing  on  the  second-floor  landing;  that 
there  was  due  plaintiff  as  a  balance  on  said 
contract  the  sum  of  $500.24,  less  $20.85  for 
failure  to  furnish  the  second-floor  calling; 


and  awarded  Judgment  against  defendant  for 
the  difference,  namely,  $479.35,  with  inta*est 
thereon  from  September  6,  1903,  and  amoant- 
ing  to  $57.12;  and  for  costs  and  disburse-  i 
ments,  taxed  at  $52.68.  This  Is  an  appeal  ' 
from  such  judgment 

John  Van  Hecke  (Fullar  &  Lodcney,    of       I 
counsel),  for  appellants.    Byan,   Merton    & 
Newbury,  for  respondent 

SIEBBCKEB,  J.  (after  stating  the  facts). 
The  contention  Is  made  that  the  trial  court 
erred  in  holding  that  the  reply  to  the  counter- 
claim put  in  Issue  the  amount  claimed  to  be 
due  defendant  as  damages  for  plalntlfT's 
breach  of  contract  as  subcontractor.  Under 
the  rule  that  pleading  should  be  liberally 
construed  with  a  view  to  substantial  justice 
between  the  parties,  no  pleading  is  to  be 
condemned  if  the  allegations  of  fact  claimed 
to  have  been  stated  can  be  read  therefrom 
with  reasonable  certainty  "though  its  allega- 
tions be  in  form  uncertain,  incomplete,  and 
defective."  We  think  the  court  ruled  prop- 
erly in  holding  that  the  reply  put  in  issue  the 
allegations  of  the  defendant's  counterclaim 
for  damages.  Manning  v.  School  District 
No.  6  of  Ft  Atkinson,  124  Wis.  84,  102  N. 
W.  856.  The  trial  court  determined  that 
plaintiff  was  not  liable  in  damages  to  defend- 
ant upon  the  alleged  counterclaim  for  delay 
In  furnishing  the  iron  upon  the  ground  ap- 
parently, either  that  plaintiff  was  not  guilty 
of  any  delay  in  performing  its  contract  to 
furnish  the  iron  for  this  building,  or,  if 
guilty,  of  delay  under  the  original  contract 
that  all  damages  covered  by  It  were  waived 
on  September  1,  1902,  under  the  modification 
of  the  agreement  which  provided  for  en- 
larging the  structure  and  for  an  additional 
consideration  of  about  $20,000.  This  con- 
tract, however,  makes  no  provision  for,  nor 
does  Its  conditions  contain  a  waiver  of  any 
damages  which  defendant  may  have  sustain- 
ed by  reason  of  the  delay  in  the  construction 
of  the  building  under  the  original  contract; 
nor  does  it  provide  for  payment  of  the  dam- 
ages incurrent  by  way  of  payment  for  time 
and  labor  to  his  subcontractors  and  laborers, 
or  for  the  payment  of  the  superintendent's 
salary  from  September  1,  1902,  which  was 
in  lieu  of  the  penalty  incurred  for  failure  to 
complete  the  building  within  the  time  fixed 
in  the  original  contract  It  is  apparent  that 
If  defendant  actually  sustained  losses  on  ac- 
count of  the  delay  in  receiving  the  iron  for 
the  building,  as  he  claims,  he  has  not  been 
paid  such  losses  under  the  modified  agree- 
ment of  September  1,  1902. 

Respondent  Insists  that  If  defoidant's 
counterclaim  is  to  be  considered  under  the 
facts  alleged,  the  evidence  wholly  fails  to 
show  tliat  plaintiff  was  guilty  of  a  breach  of 
contract  In  furnishing  and  putting  in  place 
the  iron  work  for  the  building.  It  was 
expressly  specified  that  if  a  subcontractor 
failed  in  furnishing  the  material  and  labor 
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"as  it  may  be  wanted  to  work  Into  tbe  build- 
ing, he  -will  be  accountable  for  all  delays  and 
damages  In  consequence  of  any  such  neglect." 
Plalntlir,  as  subcontractor,  accepted  this  con- 
dition and  was  bound  to  comply  wltb  Its 
requirements.  It  appears  clearly  that  plain- 
tiff was  expressly  directed  by  letters  of 
July  6,  1901,  to  proceed 'to  procure  the  iron 
material  required  by  the  plans  and  specifl- 
catlooB  under  their  contract  of  the  preceding 
May  27th.  and  on  July  26th  were  notlfled 
to  furnish  the  basement  gratings  immediately 
and  to  provide  for  floor  beams.  In  the 
early  part  of  the  summer  of  1001  the  work 
of  construction  Iiad  been  completed  to  a 
point  where  the  iron  was  needed  to  enable 
defendant  to  continue  the  construction. 
Plaintlfr  failed  to  furnish  such  iron  until  the 
latter  part  of  November,  when  tbe  building 
season  had  practically  closed.  Under  the 
facts  and  circumstances  of  the  transaction 
we  are  unable  to  find  any  ground  for  saying 
that  this  delay  by  plaintiff  could  in  any 
conceivable  way  be  deemed  permissible 
under  the  contract  It  is  obvious  that  the 
parties  understood  that.  In  tbe  r^rular 
course  of  constructing  the  building,  the 
iron  would  be  needed  to  work  Into  the  build- 
ing in  the  early  part  of  the  season  of  1901. 
In  view  of  these  circumstances  it  must  fol- 
low that  plaintiff  became  liable  to  defoidant 
for  any  damages  suffered  on  account  of  delay 
In  furnishing  the  iron.  It  Is  insisted  that 
plaintiff  did  all  It  reasonably  could  to  supply 
the  Iron  as  It  was  needed,  and  that  they 
were  unavoidably  delayed  by  the  manufac- 
turers In  manufacturing  and  forwarding  It 
There  is  no  stipulation  In  tbe  contract  mak- 
ing such  inability  to  secure  tbe  material  from 
■manufacturers  a  condition  excusing  perform- 
ance and  relieving  plaintiff  from  the  conse- 
quences of  nonperformance  of  Its  terms. 

The  further  claim  is  made  that  the  con- 
clusion of  the  trial  court  should  be  sustained 
upon  the  ground  that  plaintiff  waived  any 
right  to  recover  damages  upon  the  counter- 
claim by  paying  respondent  $1,500  In  Septem- 
ber, 1903,  after  tbe  completion  of  the  work, 
and  by  failing  to  give  notice,  before  making 
payment,  of  any  claim  for  damages  by  tbe  re- 
spective claimants.  Tbe  evidence  shows  that 
tbe  payment  of  $1,500  was  made  to  plain- 
tiff's representative  under  circumstances 
which  warranted  defendant  in  believing  that 
plaintiff  accepted  it  through  Its  representa- 
tives on  the  condition  that  defendant's  losses 
would  be  adjusted  thereafter.  This  leaves 
DO  basis  for  claiming  a  waiver  as  against 
bim  upon  this  ground;  nor, Is  defendant  pre- 
cluded from  now  Insisting  upon  the  counter- 
claim by  reason  of  paying  to  his  employes  and 
sobcontractois  the  amounts  they  actually  lost 
by  reason  of  plalntlfiTs  delay,  without  giving 
notice  to  plaintiff.  It  Is  argued  that  such 
notice  should  have  been  given  to  enable  It  to 
contest  such  claims  before  payment  of  them. 
The  argument  Is,  however,  fully  answered  by 
tbe  fact  that  payment  of  these  amounts  In 


no  way  establishes  plaintiff's  liability  for 
them  to  defendant  It  Is  incumbent  on  de- 
fendant to  show  that  they  are  attributable  to 
plalntlfTs  breach  of  contract  and  are  there- 
fore Items  of  damages  recoverable  under  bis 
counterclaim.  This  preserves  to  plaintiff  the 
right  to  contest  them  in  every  respect,  regard- 
less of  any  payment  defendant  may  have 
made  to  third  parties. 

This  brings  us  to  the  question  of  whether 
tbe  evidence  sustains  the  counterclaim.  An 
examination  of  It  shows  that  all  of  the  evi- 
dence material  to  these  claims  Is  practically 
uncontradicted.  It  appears  that  the  tiling 
contractor,  Dumer,  suffered  expenses  amount- 
ing to  $88,  attributable  to  plaintiff's  failure 
to  furnish  the  iron  as  needed  in  the  course  of 
the  construction  of  tbe  building.  This  de- 
fendant has  paid  and  is  entitled  to  recover. 
It  also  appears  that  defendant  for  the  same 
reason  sustained  losses  for  time  lost  by  ma- 
sons and  carpenters  employed  by  blm  in  the 
construction  of  the  building,  amounting  to 
the  sums  of  $324  and  $260.  The  item  of 
$315,  paid  as  salary  for  the  superintendent 
in  tbe  construction  of  the  building  after  S^>- 
tember  1,  1902,  and  deducted  from  tbe 
amount  due  defendant  from  the  county  after 
completion  of  the  building,  Is  a  proper  coun- 
terclaim, because  tbe  testimony  establishes 
that  defendant  paid  It  for  his  failure  to  com- 
plete the  building  by  September  1,  1902,  In 
lieu  of  the  penalty  Incurred  by  blm  under  the 
original  contract  As  already  stated  there  Is 
practically  no  controversy  but  that  under  the 
facts  and  circumstances  plaintiffs  failure  to 
comply  with  Its  contract  for  furnishing  the 
iron  was  tbe  cause  of  defendant's  Inability 
to  complete  the  building  by  September  1, 
1802.  The  remaining  Item  of  defendant's 
counterclaim  Is  $3,000,  the  value  of  his  time 
spent  In  the  performance  of  work  titter  Sep- 
tember 1,  1902.  He  insists  that  this  item 
should  be  allowed  blm  upon  the  certificate  of 
the  superintendent  given  as  of  July  1,  1905. 
It  Is  averred  that  the  specifications  provide 
for  the  appointment  of  a  superintendent,  and 
that  he  should  give  all  certificates  to  which 
the  contractor  should  be  entitled,  and  should 
determine  "the  amount  of  damages  which 
may  have  accrued  from  any  cause,"  and  that 
his  certificate  and  decision  should  be  binding 
and  conclusive  in  all  matters.  These  pro- 
visions were  manifestly  Intended  to  apply  to 
and  bind  the  county  and  defendant,  as  the 
principal  contractor  in  the  construction  of 
tbe  building.  The  terms  of  tbls  stipulation 
do  not  indicate,  however,  that  It  Is  to  be 
deemed  a  part  of  a  subcontractor's  under- 
taking, and  plaintiffs  agreement  does  not  ex- 
pressly provide  that  it  sball  be  part  of  It. 
The  situation  is  not  within  the  decision  of 
Stein  V.  McCarthy,  120  Wis.  288,  97  N.  W. 
912,  where  the  terms  and  conditions  of  the 
specifications  and  original  contract  were  In- 
cluded as  part  of  the  obligation  assumed  by 
the  subcontractor.  It  Is  therefore  to  be  de- 
termined whether  under  the  facts  and  clr- 
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comstances  of  the  transaction  plaintiff  ia  en- 
titled to  recover  on  this  item  of  the  counter- 
claim. As  stated,  nnder  the  agreement  of 
September  1,  1902,  he  undertook  to  construct 
the  parts  of  the  building  not  Included  in  the 
original  contract  for  an  additional  considera- 
tion of  $18,717.  As  80  modified,  the  defend- 
ant performed  his  contract  within  the  year 
following  the  expiration  of  the  time  originally 
agreed  upon  for  the  completion  of  the  build- 
ing. Haying  undertalcen  to  build  the  parts 
«f  the  building  added  to  the  original  struc- 
ture, it  follows  that  the  time  necessarily  oc- 
cupied in  doing  this  is  not  to  be  charged  as 
additional  to  the  time  required  for  comple- 
tion of  the  work  originally  undertaken.  If 
any  claim  for  damages  for  defendant's  time 
can  be  made,  it  must  be  for  time  lost  in  per- 
forming the  work  of  the  original  contract, 
and  defendant  has  not  shown  that  he  lost 
any  time  before  the  expiration  of  the  original 
contract,  nor  has  he  attempted  to  show  that 
he  spent  extra  time  thereafter  In  completing 
the  work  covered  by  the  original  contract. 
Under  these  conditions  there  Is  a  want  of 
proof  to  sustain  this  item  of  the  counterclaim. 

Upon  these  considerations  the  Judgment 
must  be  reversed,  and  the  cause  remanded, 
with  directions  to  the  trial  court  to  award 
judgment  to  defendant,  allowing  him  the 
items  of  damages  In  his  counterclaim  as 
above  specified. 

It  Is  so  ordered. 


COLE  V.  COLE. 
<Sapreme  Court  of  Michigan.    June  4,  1006.) 

1.  DiVOBCK— DeCKEE— AlCBNDMBNT  —  COIXAT- 

BBAi.  Attack. 

In  a  suit  for  divorce  where  the  wife,  after 
the  decree  was  granted,  filed  a  petition  to  re- 
open it  on  the  ground  of  fraud,  an  order 
amending  the  decree  on  such  petition  by  grant- 
ing her  an  allowance,  though  unauthorized,  was 
not  void,  80  as  to  be  subject  to  collateral  at- 
tack. 

2.  Same— AixowANCE    to    Wife  —  Jusisdio- 
TioN  OF  Court— Amehdmeht  of  Decsee. 

Under  Comp.  Laws  1807,  S  8641,  providing 
that  after  a  decree  for  alimony  or  other  allow- 
ance the  court  may,  on  petition  of  either  of  the 
parties,  revise  and  alter  the  decree  as  to  the 
amount  of  the  alimony  or  allowance,  where 
Ihere  was  a  decree  for  an  allowance  in  a  divorce 
snit,  which  was  unauthorized,  but  was  not  ap- 
pealed from,  the  court  subsequently  bad  juris- 
•diction  to  alter  that  decree  as  to  the  amount  of 
the  allowance. 

3.  Same. 

Where,  at  the  time  a  decree  for  an  allow- 
ance to  a  divorced  wife  was  made,  the  hus- 
band had  remarried  and  the  decree  was  made 
for  a  single  sum,  and  after  the  death  of  his 
-second  wife  the  divorced  wife  made  a  petition 
for  amendment  of  the  decree  as  to  the  allow- 
ance, setting  up  that  she  was  afflicted  with  a 
uterine  tumor  so  that  she  was  unable  to  support 
"herself,  there  was  a  sufficient  change  in  dr- 
-cumstancea  to  authorize  the  amendment  of  the 
•decree  so  as  to  provide  for  permanent  alimony. 
[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Oent  Dig.  Divorce.  {  663.] 
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BLAIR,  J.  This  is  an  appeal  from  an  or- 
der amending  a  decree  for  divorce.  The  de- 
cree was  entered  on  the  24th  day  of  February, 
A.  D.  1902.  The  bill  for  divorce  was  filed 
December  4,  1901,  by  George  E.  Cole,  the 
appellant,  charging  the  defendant,  Mary  E. 
Cole,  with  extreme  cruelty.  After  service  of 
the  subpcena  npon  her,  she  entered  her  ap- 
pearance in  said  cause.  Not  answering, 
pleading,  or  demurring  to  the  bill,  the  same 
was  taken  as  confessed.  The  complainant 
was  given  his  decree.  There  were  no  chil- 
dren by  the  said  marriage,  and  the  decree 
gave  no  alimony,  nor  was  the  question  of 
alimony  reserved.  A  year  after  the  decree, 
the  complainant  remarried.  On  June  25, 
190S,  after  the  complainant's  remarriage,  and 
about  a  year  and  a  half  after  the  decree  was 
granted,  the  defendant,  Mary  E.  Cole,  filed 
her  first  petition  to  reopen  the  said  decree  on 
the  ground  of  frand,  and  to  set  aside  and  va- 
cate the  same,  and  to  allow  the  defendant  the 
privilege  of  answering  and  defending.  The 
fraud  complained  of  was  that  he  promised  to 
support  her  during  the  remainder  of  her  life, 
and  had  failed  to  do  so.  After  hearing  the 
testimony,  the  court  made  a  decree  in  accord- 
ance with  the  following  opinion,  viz.:  "I  will 
amend  this  decree  and  compel  this  defendant 
to  pay  the  $90,  and  the  $50,  $140.  Those 
amounts  he  is  in  law  bound  to  pay  and  should 
pay.  I  am  not  prepared  to  say  whether  this 
woman  is  Imposed  upon  or  not.  She  is  a  wo- 
man of  extraordinary  Intelligence,  and  It 
seems  to  me  strange  that  she  could  have  been 
Induced  to  take  the  course  she  did  by  any- 
thing that  he  said,  unless,  as  she  says,  she 
was  afraid  of  him.  She  has  some  little  prop- 
erty of  her  own  now  and  he  appears  to  have 
nothing.  I  will  not  make  a  decree  for  any 
permanent  alimony,  but  this  $140  he  must 
pay,  $35  every  three  months,  the  whole  to  be 
paid  within  one  year.  You  may  amend  the 
decree  in  that  regard."  One  hundred  dollars 
of  the  sum  of  $140  decreed  to  be  paid  was 
paid  by  the  complainant  as  a  compromise.  On 
August  20, 1904,  defendant  filed  a  second  peti- 
tion, asking  for  "an  additional  allowance,  as 
and  for  permanent  alimony"  and  alleging  that 
since  the  allowance  of  the  $140  she  has  dis- 
covered that  she  is  afflicted  with  a  uterine 
tumor,  and  has  become  unable  to  do  any  work. 
After  hearing  the  proofs,  the  circuit  judge 
amended  the  decree  by  adding  the  following 
clause:  "Said  complainant,  George  B.  Cole, 
shall  pay.  until  further  order  of  this  court,  to 
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-said  detoidant,  Mary  E.  Cole,  as  and  for  per- 
manent alimony,  or  an  allowance,  the  stun  of 
|2  per  week,  for  each  and  every  week,  pay- 
able monthly.  Said  we^ly  allowance  of  $2 
«hall  date  and  commence  from  Monday, 
September  6,  1904,  which  Is  the  date  of  her 
application  for  an  amendment  of  the  decree 
herein." 

Appellant  contends  that  the  petition  of  the 
defendant  and  appellee  should  have  been  dis- 
inlssed ;  that  the  amendments  to  the  original 
-decree  were  made  without  authority  of  law. 
for  the  following  reasons:  "First  Because 
the  court  had  no  Jurisdiction  to  give  alimony, 
as  alimony  was  neither  granted  nor  reserved 
in  the  original  decree,  and  the  refusal  to  re- 
open the  decree  and  to  grant  alimony  on  the 
first  petition  was  res  Judicata.  Second.  Be- 
cause the  $140  ordered  to  be  paid  at  first 
hearing  to  reopen  was  not  'alimony  or  other 
allowance*,  and  If  it  is  alimony,  it  Is  a  sum  In 
gross,  and  a  bar  to  any  further  proceeding  tn 
alimony.  Third.  Because  the  order  of  Octo- 
ber 12,  1903,  and  the  amendment  of  June  5| 
1906,  were  made  after  the  term  lit  which  the 
•original  decree  was  rendered,  and  are  void, 
fourth.  Because  the  testimony  does  not  show 
such  new  facts  as  would  warrant  the  giving 
-or  altering  of  alimony  had  the  court  Jurlsdlc- 
tlrai  to  do  so.  Fifth.  Because  public  policy 
makes  Judgments  of  this  character  more 
■table  and  unassailable  than  any  other 
ipedes."  There  Is  nothing  in  the  record  to 
indicate  that  appellant  questioned  the  Juris- 
diction or  power  of  the  court  to  make  the 
first  amendment  On  the  contrary,  be  admit- 
ted the  Jurisdiction,  so  far  as  he  could  by  bis 
oondnct,  raised  no  such  question  tn  his  an- 
swer to  the  petition,  went  to  hearing  upon  the 
merits  and  finally  compromised,  and  paid 
the  allowance  decreed  to  petitioner. 

We  agree  with  counsel  for  appellant  that 
the  allowance  of  the  first  amendment  was 
unauthorized  as  against  a  proper  objection. 
Moross  V.  Moross,  129  Mich.  27,  87  N.  W. 
1085.  We  do  not  think,  however,  that  the 
amendment  was  void  so  as  to  be  subject  to 
collateral  attack.  The  petition  for  the 
amendment  alleged  fraud  in  the  procuring 
of  the  decree,  and  prayed  that  it  might  be 
opened  and  vacated,  and  petitioner  permitted 
to  file  an  answer,  and  make  a  defense.  There 
was  no  prayer  for  or  suggestion  of  an  amend- 
ment to  the  decree;  the  object  of  the  peti- 
tion was  to  vacate  the  decree.  This  was  a 
subject  over  which  the  court  had  Jurisdiction 
and  could  dispose  of,  If  properly  brought  be- 
fore the  court  The  fact  that  the  wrong 
practice  was  panned  and  an  nnauthorlzed 
■decree  was  entered,  would  not  oust  the 
-court  of  bis  jurisdiction  over  the  subject- 
matter  BO  as  to  render  the  decree  void,  and 
subject  to  collateral  attack.  Reynolds  v. 
Beynolds,  116  Mich.  878,  78  N.  W.  425.  No 
appeal  having  been  taken  from  the  order  of 
<b«  court  allowing  the  amendment,  It  must  be 


I  considered  a  valid  order  In  the  subsequent 
proceedings. 

The  fourth  paragraph  of  appellee's  peti- 
tion in  the  present  proceeding  avers,  amongst 
other  things:  "But  said  court  on  the  hearing 
of  said  petition,  modified  his  said  decree  by 
making  an  allowance  of  $140  to  petitioner, 
and  said  allowance  was  made  on,  to  wit 
the  12th  day  of  October,  1903,  and  $100  has 
since  been  paid  by  complainant  as  a  com- 
promise In  full  for  said  allowance."  Appel- 
lant in  his  answer  admits  the  statement  of 
paragraph  4.  In  his  opinion  for  a  decree, 
the  circuit  Judge  says:  "The  court  without 
passing  upon  the  question  of  fraud,  and 
because  of  the  fact  that  the  rights  of  an  in- 
nocent person  bad  intervened,  that  is,  the 
second  wife  of  the  complainant,  declined  to 
set  aside  the  decree,  but  modified  It  so  as  to 
compel  the  complainant  to  pay  to  the  defend- 
ant about  $180  by  way  of  alimony  or  allow- 
ance. After  the  decree  was  amended  and 
after  the  complainant  had  paid  said  amount 
bis  second  wife  died.  *  *  *  In  JantRury 
of  this  year,  the  present  application  for  a 
farther  allowance  to  the  defendant  by  way 
of  alimony  was  made.  At  that  time  the  com- 
plainant was  a  single  man,  but  shortly  after 
service  of  the  application  to  amend  was  made 
upon  him,  be  again  married,  and  Is  now  liv- 
ing with  bis  third  wife.  The  testimony 
shows  beyond  question  that  the  defendant  Is 
in  very  poor  health;  that  she  suffers  from 
rheumatism,  has  some  chronic  heart  trouble, 
and  has  a  uterine  tumor  which  necessitates 
the  performance  of  an  operation."  It  la 
stated  In  the  brief  for  complainant  and  ap- 
pellant: "The  court  in  its  decision  on  hear- 
ing of  the  first  petition  to  reopen  the  decree, 
said  that  it  'would  not  make  a  decree  for 
any  permanent  alimony.'  Mrs.  Cole  testi- 
fied on  that  bearing  that  she  was  surety  for 
Mr.  Cole  on  two  notes,  $90  and  $60-^140— 
and  that  she  had  to  pay  the  same.  The 
court  in  its  decision  ordered  Mr.  Cole  to 
pay  her  the  amount  of  those  two  notes, 
'$90  and  $50— $140.  Those  amounts  he  is  In 
law  bound  to  pay  and  should  pay.'  By  that 
order,  the  court  specifically  enforced  the  pay- 
ment.  But  as  to  giving  alimony,  the  court 
refused  to  do  so:  'I  will  not  make  a  decree 
for  any  permanent  alimony.' " 

The  testimony  on  the  hearing  of  the  first 
petition  does  not  appear  In  this  record,  aqd, 
while  the  first  opinion  of  the  court  would  in- 
dicate that  the  statement  of  appellant  was 
correct  and  that  the  granting  of  the  $140  was 
neither  by  way  of  alimony  or  allowance,  we 
must  be  governed  by  the  record,  which  com- 
pels us  to  determine,  as  admitted  by  appel- 
lant that  "said  court  •  •  •  modified 
his  said  decree  by  making  an  allowance  of 
$140  to  petitioner."  The  first  order  having 
been  held  to  be  valid,  necessarily  follows 
that  the  court  bad  Jurisdiction  of  the  sub- 
ject-matter and  power  to  "revise  and  alter 
such  decree  respecting  the  amount  of  such 
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alimony  wr  allowance.**  Comp.  Laws  1897, 
{  8611.  We  think  the  altnatlon  of  and  dr- 
cnmstances  snrronnding  the  parties  had 
changed  anffidently  since  the  first  order  to 
justify  the  second. 

The  decree  Is  afOrmed.  with  costs  of  both 
courts  to  appellee. 


DETIiArF  r.  IDEAL  MFO.  OO. 
(Snpreme  Court  of  Michigan.    Jane  4,  1906.) 

AOCOBD  AND  SATIBFAOraOR— PATlOUn— Som- 
CI£RCT. 

In  an  action  on  a  balance  doe  for  work 
done  ander  a  contract  which  was  to  continne 
from  January  1st  to  Jol/  1st,  the  evidence 
showed  that  plaintiff  performed  the  contract 
for  the  entire  period.  Defendant,  after  the  ex- 
piration of  the  period,  delivered  to  plaintifl  a 
check  for  the  balance  of  an  account  kept  by 
it,  according  to  an  assumption  that  the  contract 
had  been  rescinded  about  April  Ist.  There 
was  no  evidence  of  a  resdasion.  Plaintiff  did 
not  know  the  manner  in  which  defendant  kept 
thetiocount.  The  check  wss  handd  to  plaintiff, 
with  the  statement  that  It  wss  the  balance 
due  on  the  account.  Plaintifl  took  it  and  said 
nothing,  but  soon  thereafter  he  took  the  matter 
op  with  the  superintendent  of  defendant  Held, 
that  the  acceptance  of  the  check  was  not  in 
settlement   of   plaintiff's   claim. 

[Eld.  Note. — For  cases  in  point,  see  vol.  1, 
Cent  Dig.  Accord  and  Satisfaction,  S  46.} 

Btror  to  Circuit  Court,  Wayne  County; 
Morse  Rohnert,  Judge. 

Action  by  Anthony  J.  Detlaff  against  the 
Ideal  Manufacturing  Company.  There  was 
a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Argued  before  McALVAT,  GRANT, 
BLAIR,  MONTGOMBRT,  and  OSTBAND- 
BR.  JJ. 

John  H.  Blssell  (Hlnt«m  m  Spalding,  of 
counsel),  for  appellant  Stellwagen  &  Mac- 
Kay,  for  appellee; 

BLAIR,  J.  The  plaintiff,  In  1899,  was  the 
foreman  of  several  departments  of  the 
defendant's  manufacturing  business,  and, 
among  others,  of  the  cast-iron  toy  depart- 
ment,  at  a  salary  of  91,158  a  year.  At  the 
end  of  that  year  his  salary  was  raised  to 
91,400,  and  be  also  made  a  contract  with 
the  defendant,  through  Its  superintendent, 
Mr.  Bush,  by  which  he  was  to  finish  up  and 
aiyMmble  the  castings  for  toy  pistols  and 
prepare  them  for  market  at  an  agreed  price, 
the  defendant  furnishing  the  rough  cast- 
ings, advancing  the  pay-roll  and  all  other  ex- 
penses. Plaintiff  was  to  be  paid  for  bis 
work  aa  the  goods  were  shipped,  and  the 
contract  was  to  continue  from  January  1, 
to  July  1,  1900.  Work  commenced  under 
the  contract  and  plaintiff  received  payments 
from  time  to  time,  but  claims  that  there  is 
still  due  blm,  on  goods  manufactured  un- 
der the  contract  between  January  1st  and 
July  1st,  $2,230.85,  with  Interest  thereon. 
over  and  above  the  amounts  paid  him.  Af- 
ter July  1,  1900,  plaintiff  continued  In  the 


defendanf  a  onploy.  In  Charge  of  the  same 
departments  be  previously  had  charge  of, 
and  at  the  salary  of  $1,400  a  year  until 
early  In  1902,  when  defendant's  Inm  toy 
business  was  bought  out  by  a  new  corpora- 
tion, the  Ideal  Toy  Company,  which  was 
controlled,  however,  by  the  same  persona 
who  control  the  Ideal  Manufacturing  Com- 
pany. Plaintiff  became  superintendent  of 
the  toy  company  and  continued  In  its  em- 
ploy until  early  in  1904,  when  the  defendant 
repurchased  the  iron  toy  business.  He  be- 
gan this  suit  in  June,  1904. 

All  the  payments  made  to  the  plaintiff  on 
this  account  were  in  checks  signed  by  John 
H.  Blssell,  who  has  been  treasurer  of  the 
defendant  since  its  organization.  The  last 
of  these  checks  was  for  $56.57,  and  was  re- 
ceived on  the  21st  of  December,  1900.  When 
the  check  of  December  21st  was  made,  Bis- 
sell  claims  he  said  to  plaintiff  he  would  see 
how  the  account  stood;  that  be  thought  it 
was  nearly  paid  and  would  give  him  a  check 
for  the  balance;  that  he  then  either  looked 
at  the  books  or  had  the  bookkeeper  do  so, 
taking  a  memorandum  of  the  account,  and 
from  that  memorandum  made  out  the  check 
for  $56.67  and  handed  it  to  the  plaintiff,  say- 
ing: "There  is  a  check  that  pays  the  balance 
due  on  the  account"  Mr.  Blssell  further 
said  that  the  plaintiff  accepted  the  check, 
making  no  objection  to  It  as  a  payment  of 
the  balance  due,  and  making  no  claim  that 
there  was  anything  further  due,  and  went 
away,  and  that  plaintiff  made  no  claim  to 
him  that  there  was  anything  more  due  un- 
til late  In  1902,  when  his  connection  with 
the  defendant  had  ceased.  Plaintiff  testi- 
fied: "I  had  a  conversation  with  Mr.  Bush 
[defendant's  superintendent]  with  reference 
to  the  contract  between  the  Ist  of  April  and 
the  10th,  when  I  handed  in  my  statement  to 
him,  and  he  looked  at  It,  and  he  said,  'Why. 
you  are  coming  out  ahead,  ain't  you?"  I 
don't  remember  exactly  what  he  said  but 
anyway  he  made  out  that  I  was  making 
more  than  he  thought  I  would.  He  did  not 
say  anything  further  then.  I  had  a  further 
conversation  when  I  handed  In  the  next 
monthly  report  He  looked  at  It  and  he 
said,  'Yon  are  making  too  much  money.' 
And  I  laughed  and  said,  "That  Is  what  I  am 
here  for,  to  make  all  I  can.'  That  was  the 
next  month,  about  May,  I  think  It  was.  I 
had  no  conversation  with  him  exc^t  that 
one  conversation  between  the  1st  and  10th 
of  April  until  May,  as  near  as  I  can  remem- 
ber. He  did  not  tell  me  on  the  let  of  April 
that  the  contract  must  be  stopped.  He  did 
not  tell  me  that  In  May.  He  said  that  I 
was  making  too  much  money,  and  he  did 
not  know  whether  the  firm  would  stand  It 
or  not  and  I  laughed.  I  don't  know  why 
that  check  was  made  for  $56.57.  That  check 
was  not  paid  to  me  as  a  final  balance  on 
the  account  which  was  agreed  to  be  paid  me 
in  settlement  of  the  contract  I  don't  know 
whether  I  received  it  from  yon  or  somebody 
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In  the  c^ce,  and  I  don't  remember  why  It 
was  $50.57.  Wben  I  received  tbat  cbeck  I 
did.  not  then  understand,  and  we  didn't  all 
understand,  that  that  was  a  final  payment 
on  the  settlement  of  that  contract  matter 
■with  me  When  I  received  other  checli;s  I 
anderstood  that  they  were  paid  on  the  con- 
tract; that  was  what  they  were  paid  on  al- 
ways. Bvery  time  I  aslied  for  money  I 
got  about  one-quarter  what  I  asked  for." 
The  making  of  the  contract  In  question  was 
conceded,  and  we  find  no  evidence  In  the 
record,  or  offer  to  prove,  that  any  notice  of 
the  rescission  of  the  contract  had  ever  been 
given  to  the  plaintiff  during  its  life  or  that 
the  same  had  ever  been  terminated  by 
mntnal  consent  Plaintiff  was,  therefore, 
entitled  to  recover  the  entire  amount  due 
under  the  contract  for  the  period  agreed 
upon,  unless  his  acceptance  of  the  check 
for  $56.57'  was  in  settlement  of  his  claim. 

Defendant  contends  tliat  the  court  erred 
In  charging  the  Jury  In  effect:  "(a)  That  there 
could  be  no  settlement  of  a  liquidated  de- 
mand for  less  than  its  face,  (b)  That  there 
cannot  be  an  unliquidated  demand  unless 
there  Is  a  dispute  as  to  the  amount  due  and 
that  amount  Is  doubtful."  It  is  argued  that 
the  jury  would  naturally  suppose  from  the 
charge  that  if,  on  the  testimony  submitted  to 
them,  the  amount  seemed  clear  and  readily 
ascertainable,  it  was  a  liquidated  account 
and,  therefore.  Incapable  of  settlement  at  less 
than  Its  face."  The  undisputed  evidence  is 
that  plaintiff  performed,  on  his  part,  for 
the  entire  contract  period.  It  is  not  claim- 
ed that  the  cbeck,  by  means  of  which  the  al- 
leged satisfaction  was  made,  was  for  the  bal- 
ance of  an  account  of  the  business  of  the 
contract  period.  It  is  claimed,  and  was  as- 
serted on  the  trial,  that  it  was  for  the  bal- 
ance of  an  account  kept  by  defendant  ac- 
cording to  some  theory  or  assumption  that 
the  contract  had  been  rescinded,  or  abrogated, 
on  or  about  April  1,  1900.  There  is  no  evi- 
dence of  snch  a  rescission,  no  evidence  that 
plaintiff  knew  the  manner  of  keeping  the  ac- 
count, no  evidence  of  any  settlement  or  ac- 
cord, except  the  disputed  testimony  that  the 
check  was  handed  to  plaintiff  with  the  state- 
ment that  it  was  the  balance  due  on  the  ac- 
connt,  that  be  took  it,  said  nothing,  and  went 
away.  Plaintiff  received  the  che<^  from  the 
treasurer  of  defendant  The  undisputed  tes- 
timony la  that  very  soon  thereafter  he  took 
the  matter  up  with  the  superintendent  of  the 
defendant  and  then  with  the  successor  to  that 
superintendent,  was  put  off  from  time  to 
time  until  December,  1902,  when  be  received 
a  statement  of  his  alleged  account  I  think 
It  has  never  been  held  and  should  not  now 
be  held,  admitting  the  testimony  Introduced 
by  defendant  to  be  true,  that  accord  and 
mitlsfactlon  has  been  proven. 

In  this  view  of  the  matter,  defendant  was 
not  entitled  to  take  the  opinion  of  the  jury 
■pon  that  subject  and  the  Judgment  should 
be  affirmed. 


DBLANBY  et  al.  v.  MICHIGAN  ELM  HOOP 

&  LUMBER  CO. 
(Sapreme  Court  of  Michigan.    Jane  4,  1906.) 

AFPKAI.  AMD  ElBBOB— DlSmSSAIr— RXCOBD. 

Writ  of  error  will  be  dlBmissed,  the  record 
disclosing  no  judgment 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent   Dig.   Appeal   and   Error,    $   2286.] 

On  rehearing.    Dismissed. 
For  former  report  see  104  N.  W.  658. 
Argued  before  McALVAY,  GRANT,  BLAIR, 
MONTGOMBBY,  and  MOOBB.  JJ. 

BLAIR,  J.  A  rehearing  was  granted  In 
this  case.  The  original  opinion,  with  the 
statement  of  facts  upon  which  it  was  based, 
will  be  found  in  104  N.  W.  658.  An  exami- 
nation of  the  printed  and  manuscript  record 
discloses  that  no  Judgment  has  been  returned. 
There  is,  therefore^  nothing  for  this  court  to 
consider,  and  the  writ  of  error  is  dismissed, 
with  costs  to  appellees. 


PATRESEI  V.  MINZGOHR  et  al. 
(Supreme  Court  of  Michigan.    June  4,  1906.) 

1.  Advebsk   Possession  —  AcquismoN   bt 
Vendee  urdkb  Contbact  or  Sale. 

Where  defendant  entered  on  complainant's 
land  and  commenced  cutting  timber  thereon 
under  a  bill  of  sale  of  all  the  timber  defendant 
might  remove  therefrom  t)efore  a  certain  date, 
knowing  that  complainant  had  and  relied  on 
a  tax  title  to  the  land,  he  coald  not  thereafter 
secretly  acqnire  the  original  title  to  the  land 
and  hold  the  same  adversely  to  complainant 
By  his  conduct  be  held  the  land  in  trust  for 
complainant,  who  was  entitled  in  equity  to  a 
transfer  of  the  land  to  her. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent  Dig.  Adverse  Possession,  g  356.] 

2.  Yendob    and   Pubchasbb— Advances   to 
FoKTiFT  Title— Rkimbubseuent. 

While  a  vendee  under  a  contract  of  sale 
in  possession  of  land  ia  a  trustee  for  his  vendor, 
and  cannot  acquire  for  bis  own  benefit  a  title 
hostile  to  his  vendor,  he  is  entitled  in  equity 
to  reimbursement  for  reasonable  advances  ex- 
pended in  fortifying  the  vendor's  title. 

[Bd.  Note. — For  cases  in  point  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser,  §{  418,  903.} 

Appeal  from  Circuit  Court  Baraga  Coun- 
ty, in  Chancery ;   Albert  T.  Streeter,  Judge. 

Bill  by  Matilda  Patreski  against  Matt 
Minzgohr  and  others.  Decree  for  complain- 
ant and  defendants  appeal.    Affirmed. 

.  In  December,  1891,  one  Edward  Phelps 
purchased  from  the  United  States  the  W.  % 
of  the  W.  %  of  section  15,  town  51  N., 
range  34  W.  He  received  a  patent,  but  never 
recorded  It.  He  immediately  cut  off  and  sold 
the  valuable  pine  timber,  abandoned  the  land, 
left  the  state,  and  went  to  Minnesota.  He 
paid  no  taxes.  A  purchaser  of  the  land  at 
a  tax  sale  wrote  to  Mr.  Phelps,  who  replied 
that  be  did  not  want  the  land.  Complainant 
purchased  this  tax  title,  and  also  another  tax 
title,  and  paid  the  subsequent  taxes.  She, 
through  her  husband,  entered  upon  the  land, 
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upon  wblch  there  was  a  small  booae,  and 
cut  ties  and  timber  tberefrom.  On  April 
14,  1002,  she  executed  to  the  defendant  under 
her  band  and  seal  a  bill  of  sale  of  all  the 
tamarack  and  cedar  timber  be  might  remoTe 
from  said  land  before  the  Istdayof  July  fol- 
lowing at  $1.50  per  1,000  feet  He  entered 
upon  tbe  land  and  commenced  cutting  the 
timber.  He  knew  that  complainant  had,  and 
relied  upon,  a  tax  title.  He  ascertained  the 
residence  of  Mr.  Phelps  in  Minnesota,  went  to 
see  blm,  and  procured  from  him  a  deed  for  tbe 
siui  of  $50.  He  also  obtained  from  him  an 
assignment  of  all  rights  to  recoTer  for  timber 
which  bad.  previously  been  cut  by  her  from 
tbe  land.  He  testified  that  he  got  the  title 
^or  the  purpose  of  protecting  himself  In  cut- 
ting the  timber  under  bis  contract  with  com- 
plainant He  subsequently  obtained  tbe 
adTlce  of  bis  attorney,  repudiated  bis  contract 
with  complainant,  notified  other  parties  not 
to  pay  her  for  timber  bougbt  from  her,  and 
claimed  title  to  tbe  land.  Tbe  bill  of  com- 
plaint Is  based  upon  tbe  theory  that  the  de- 
fendant Is  a  trustee  of  complainant,  and 
prays  for  an  accounting  of  the  timber  cut 
by  him,  and  that  he  be  decreed  to  transfer 
all  bis  rights  In  said  land  and  timber  to  her. 
The  case  was  heard  upon  pleading  and  proofs, 
and  decree  entered  for  the  complainant  upon 
payment  by  her  to  him  of  $118.50,  the  amount 
of  his  expenses  in  procuring  the  deed  from 
Phelps. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER, 
JJ. 

Joseph  F.  Hambitzer,  for  appellant  Mlns- 
gobr.    0.  F.  Button,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  Com- 
plainant was  In  tbe  possession  of  the  land  at 
the  time  she  made  tbe  contract  with  defend- 
ant. He  went  into  possession  under  her.  He 
remained  iji  possession  under  her  until  he 
had  secretly  acquired  the  original  title.  The 
bin  of  sale  by  complainant  to  him  contained 
a  covenant  of  warranty  and  an  agreement 
to  defend  the  sale  made  thereby.  He  bad 
an  Irrevocable  license  for  tbe  term  specified 
in  tbe  contract  She  could  not  eject  him  in 
a  suit  at  law,  or  restrain  him  from  cutting 
and  removing  tbe  timber  by  a  suit  In  equity. 
He  had  purchased  standing  timber  and  pos- 
session of  tbe  land.  They  stood  in  the  po- 
s--itlon  of  vendor  and  vendee  of  land.  He  bad 
recognized  her  title  and  was  not  in  a  position 
to  disavow  it  or  to  obtain  for  his  own  bene- 
fit a  title  hostile  to  It  By  his  conduct  he 
held  tbe  land  in  trust  for  her,  and  equity  will 
compel  blm  to  transfer  it  to  her.  Galloway 
V.  Flnley,  37  D.  S.  204,  9  I*  Ed.  1079 ;  Kirk- 
patrlck  V.  Miller,  50  Miss.  621;  Stephens  v. 
Black,  77  Pa.  138;  Peay  v.  Capps,  27  Ark. 
160 ;  Cromwell  v.  Craft,  47  Miss.  44 ;  Mitchell 
T.  Cblshohn,  57  Minn.  148,  58  N.  W.  873.  See, 
also,  TredglU  v.  Prltard,  63  U.  S.  24.  13  L. 
Ed.  877.    "The  vendor  and  vendee  [of  land] 


stand  In  tbe  same  relation  as  landlord  and> 
tenant;  tbe  vendee  cannot  disavow  the- 
vendor's  title."  Galloway  v.  Flnley,  37  U.  S^ 
296,  9  L.  Ed.  1079.  "After  doing  homage  to- 
bis  vendor's  title  by  purchase  and  entry 
under  it,  the  vendee  will  not  be  tolerated  t» 
repudiate  his  allegiance  to  it,  and  transfer 
It  to  another  title  acquired  w>>ilst  thus  In- 
possession.  If  such  after  acquired  title 
should  be  paramount  the  vendee  shall  be- 
esteemed  as  holding  it  in  trust  for  bis  \ea6or, 
as  having  provided  It  to  support  and  main- 
tain his  possession,  and  bis  right  under  bis- 
original  vendor.  Whilst  a  court  of  equity 
holds  tbe  vendee  to  entire  good  faith  to  bis= 
vendor,  and  will  not  allow  blm  to  get  In  an 
outstanding  title  or  Incumbrance  and  set  I't 
up  In  opiiosltlon  to  bis  vendor,  yet  It  will  len^ 
its  aid  to  reimburse  all  reasonable  advances- 
expended  to  fortify  the  title.  At.  the  same- 
time  It  will  r^uke'  every  attempt  by  the  par- 
chaser  to  betray  or  Invalidate  tbe  title."' 
Klrkpatrick  v.  Miller,  50  Miss.  627.  "A  ven- 
dee under  articles  may  set  up  an  outstanding: 
title  not  In  himself,  but  when  he  buys  sue-, 
title,  he  iB  trustee  of  his  vendor,  and  l8> 
entitled  only  to  what  he  paid  to  protect  the- 
atle."  Stephen  v.  Black,  77  Pa.  138.  "A. 
vendee  In  possession  under  a  contract  of  sale 
cannot  retain  possession  and  avoid  payment 
of  a  balance  of  the  purchase  money  <hi  the- 
ground  that  tbe  vendor  cannot  make  as  gooA 
a  title  as  agreed.  Before  he  can  avail  him- 
self of  such  a  defense  be  must  offer  to  resclnf 
the  contract"  Peay  v.  Capps,  27  Ark.  160^ 
"A  vendee,  continuing  to  bold  the  possessioik 
of  land  to  which  bis  vendor  admitted  him,, 
cannot  acquire  an  adverse  title  and  set  it 
up  against  bis  vendor."  Cromwell  v.  Craft,. 
47  Miss.  44.  "While  a  vendee  remains  in  pos- 
session be  is  estopped  from  denying  the  plain- 
tiff's title,  whether  it  Is  good  or  bad."  Mit- 
chell V.  Chlsholm. 
Decree  Is  a£9rmed,  with  costs. 


MOON  V.  PERB  MARQUETTE  R.  CO. 
(Supreme  Court  of  Micliigan.     June  4,  1906.>- 
On  motion  for  rebearing.    Denied. 
For  former  opinion,  see  106  N.  W.  715. 

PER  CURIAM.  We  are  agreed  that  the- 
motlon  of  plaintiff  for  a  rehearing  should  be- 
denled.  Certain  claims  made  by  counsel 
seem  to  warrant  brief  notice.  Tbe  case  was 
brought  Into  this  court  by  tbe  defendant. 
The  order  of  this  court  agreed  to  by  all  the- 
justices  who  beard  tbe  case,  was  that  the 
judgment  below  be  reversed  and  a  new  trial 
granted.  The  opinion  which  was  filed  (106  N. 
W.  715)  discusses  two  of  the  grounds  urged 
for  reversal.  As  to  one — tbe  first — of  these,, 
based  upon  the  Improper  admission  of  testi- 
mony Introduced  on  the  part  of  the  plaintiff, 
the  unanimous  assent  of  tbe  justices  is  given. 
As  to  the  second  ground,  viz.,  that  the  court 
below  should  have  granted  a  new  trial  be- 
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cause  the  welgbt  of  evidence  upon  certain 
points  required  It,  four  only  of  the  Justices 
join  In  the  opinion.  It  Is  assumed  by  counsel 
tbat,  In  effect,  a  dissenting  opinion  was  filed. 
It  is  argued  that  the  second  ground  urged  for 
a  reversal  and  discussed  In  the  opinion  will 
be  urged  npon  a  new  trial,  and  that,  there- 
fore, no  donbt  should  exist  as  to  the  opinion 
of  the  court  upon  that  point  If  It  were  true, 
88  la  now  asserted  by  counsel  for  defendant, 
that  four  of  the  Justices  were  of  the  opinion 
that  "two  of  the  answers  of  the  Jury  to  spe- 
cial questions  were  not  supported  by  the  evl- 
d«ice,"  or  that  "the  evidence  was  not  suflB- 
dent  to  support"  a  certain  finding  made  by 
the  trial  Judge  upon  the  motion  for  a  new 
trial.  It  might  be  true  that  a  rehearing  upon 
those  matters  would  serve  the  euds  of 
justice.  Bat  both  these  assertions  are  unwar- 
ranted, and  are  noticed  only  because  it  may 
be  assnmed,  to  the  advantage  or  disadvan- 
tage of  one  of  the  parties,  that  by  merely  de- 
nying a  rehearing  assent  Is  given  to  the 
claims  made.  Whatever  conviction  may  re- 
salt  from  the  arrangement  and  the  presenta- 
tion of  the  facts  In  the  opinion,  the  point 
and  the  conclusion  are  both  stated  In  the  fol- 
lowing language:  "We  are  convinced,  from 
a  careful  reading  of  the  record  and  briefs, 
that  the  testimony  so  strongly  requires  afflrm- 
ative  answers  to  these  two  questions  that  the 
motion  for  a  new  trial  should  have  been,  for 
that  reason,  granted."  See  Hlntz  v.  Railroad 
Co.,  132  Mich.  805,  93  N.  W.  634. 

In  the  conclusion  Just  stated,  one  of  the 
Justices  who  heard  the  case  did  not  concur. 
This  fact  does  not  change  the  result,  nor 
can  a  new  trial  be  in  any  manner  affected 
thereby. 


ALLEN  et  aL  ▼.  THORNAPPLB  BLEOTRIC 
CO. 

(Supreme  Court  of  Michigan.    Jane  0,  1906.) 

Waiebs  A,ifo  Watkb  Coubses— Daks. 

One  who  raises  the  water  of  a  stream  by 
a  dam  is  liable  for  damages  by  the  flooding 
thereby  of  lands  above  It,  not  only  at  ordinary 
low  water,  but  at  ordinary  high  water. 

[BM.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Waters  and  Water  Courses,  St  216- 

Appeal  from  Circuit  Court,  Bany  County, 
In  Chancery:   Clement  Smith,  Judge. 

Suit  by  Thomas  R.  Allen  and  another 
agahist  the  Thomapple  Electric  Company. 
I>ecTee  for  complainants.  Defendant  appeals. 
Uodlfled. 

Argued  before  GRANT,  BLAIR,  MONT- 
OOMERT,  OSTRANDER.  and  HOOKER,  JJ. 

Colgrove  &  Potter,  for  appellant  Thomas 
SnlliTan,  Hartiey  B.  Hendrick,  and  Milton 
P.  Jordan,  for  appellees. 

HOOKER,  J.  The  complainant  is  owner  of 
6T  acres  of  land,  most  of  which  is  bounded  on 
the  east  by  the  Tbomapple  river.   The  stream 


Is  tortuous,  having  banks  npon  complainants' 
premises  approximating  a  mile  long.  It  is 
shown  that  there  is  considerable  bottom  land 
adjacent  to  the  river,  In  all  about  23  acres. 
The  defendant  purchased  a  dam  site  at  La 
Barge,  6  miles  below  the  complainants'  farm 
(where  there  had  previously  been  a  dam  7 
feet  high),  and  some  rights  of  flowage,  which 
are  said  to  permit  the  raising  of  the  dam  to 
18  feet  from  low-water  mark  at  a  point  300 
feet  below  the  new  dam.  The  defendant  ad- 
mits tbat  It  built  a  new  dam  15.59  feet  high 
above  low-water  mark  at  La  Barge,  so  con- 
structing It  tbat  by  the  use  of  slash  boards. 
It  could  be  raised  to  18  feet  It  does  not 
appear  that  It  acquired  any  rights  of  fiowage 
upon  the  complainants'  land,  and  it  Is  claim- 
ed on  its  behalf  that  before  building  its  dam. 
It  caused  levels  to  be  taken  which,  as  reported 
by  its  surveyor,  showed  that  a  dam  20  feet 
high  would  "pond  the  water"  as  far  up  as  the 
Stanffer  Bridge,  which  was  two  miles  down 
the  stream  below  the  north  line  of  complain- 
ants' land.  The  bill  was  filed  to  restrain  the 
maintenance  of  the  dam,  and  Incidentally  to 
recover  damages  for  injury  to  complainanti' 
land. 

There  Is  no  proof  that  the  dam  Is  higher 
than  low-water  mark  at  the  north  line  of  the 
complainants'  land,  but  the  bill  alleges  that, 
In  times  of  freshet,  the  dam  so  obstructs  the 
fiow  of  the  stream  tbat  the  low  lands  are 
submerged  and  injured  by  water  and  Ice. 
The  learned  circuit  court  Judge  who  beard 
the  cause  found  that  this  allegation  was  true, 
and  rendered  a  decree  accordingly,  and  the 
defendant  appealed.  The  defendant  contends 
that  it  has  a  right  of  fiowage,  which  permits 
a  dam  20  feet  high,  and  that  the  complain- 
ant cannot  complain  so  long  as  it  does  not 
raise  the  water  at  his  premises  at  its  ordinary 
stage.  A  map  was  put  In  evidence,  by  the  de- 
fendant which  shows  levels  from  the  point 
called  datum,  300  feet  below  the  dam,  t<y 
various  points  upon  the  complainants'  prem- 
ises. From  this  we  are  able  to  determine  that 
the  lowest  point  of  the  land  Is  17.40  feet 
above  datum,  other  measurements  are  18.80, 
18.50,  18.60,  18.70,  and  they  run  as  high  as 
23.30  feet  There  are  two  levels  which  show 
24.20  and  24.30,  but  the  most  of  them  are  be- 
low 21  feet  and  many  below  19  feet.  It  1» 
complainants'  claim  that,  when  the  freshets 
come,  all  of  the  water  in  the  pond  below  the 
level  of  the  dam.  Is  dead  water,  and  an 
obstacle  to  the  flow  of  the  water  coming  down 
from  above,  and  tbat  the  consequence  Is  a 
much  greater  rise  at  his  premises  than  would 
occur  If  there  was  no  Impediment  to  the  fiow 
of  the  water  along  the  bed  of  the  stream,  and 
that  as  a  consequence  his  land  is  not  only 
overflowed  but  is  saturated  with  water,  which 
it  would  not  otherwise  be.  The  circuit  Judge 
has  so  found,  and  we  are  of  the  opinion  that 
the  proof  warrants  the  finding. 

The  defendant  admits  that  the  dam  proper 
Is  15.59  feet  high,  and  Its  manager  stated  that 
It  was  16  feet  high.    If  by  this  is  meant  1& 
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feet  high  aboye  datum  It  Is  one  tiling,  but  If 
16  feet  above  tbe  bed  at  the  point  where  the 
dam  iB  located,  it  may  be  quite  another,  for 
datum  is  necessarily  some  and  i>erhaiM  con- 
siderable lower  than  low  water  at  tbe  dam. 
It  Is  admitted  that,  with  the  flushboards 
in  place,  it  would  poiid  the  water  back  to 
tbe  bridge,  a  distance  below  complainants' 
north  line,  at  an  ordinary  stage  of  water,  by 
which  we  imderstand  i^  meant  ordinarily 
low  water.  The  evidence  on  the  part  of  the 
complainant  tends  to  show  some  two  or 
three  feet  more  of  water  at  the  bridge  or 
ford  in  times  of  ordinary  low  water,  and  when 
we  consider  the  volume  of  the  stream,  which 
is  naturally  a  rapid  one,  and  which,  under 
existing  conditions,  enters  at  the  bridge,  on 
a  level  of  six  miles,  whereas  in  its  natural 
state  there  was  a  fall  of  18  feet  between 
that  point  and  the  dam  site,  it  Is  self-evident 
that  the  velocity  of  the  current  must  be  less- 
ened, and  that  the  swifter  current  above 
must  deliver  the  water  more  rapidly  than  It 
can  be  delivered  at  the  dam,  and  the  inevi- 
table result  must  be  a  rise  of  the  water 
above.  How  far  up  the  stream  such  rise 
will  be  apparent  must  depend  upon  the  dis- 
tance necessary  to  Increase  the  depth  of  the 
pond  sufficient  to  establish  an  equilibrium 
between  the  volume  of  the  stream  above 
and  tbe  overflow  at  the  dam.  Whatever  this 
rise  is  upon  complainants'  land.  If  any.  In 
ordinary  low  water.  It  is  an  -invasion  of  his 
rlgbts,  and  crnld  be  recovered  for  If  It  has 
damaged  him,  If  his  bill  bad  made  claim  for 
such  damage.  But  the  cause  for  suit  alleged 
Is  that  he  Is  damaged  In  times  of  freshets, 
his  claim  being  that  the  ponding  of  the  water 
affects  bis  premises  at  all  times,  but  es- 
pecially when  the  stream  Is  swollen,  and  that 
the  defendant  Is  at  such  times  liable  for  the 
consequences  of  his  ponding  tbe  water.  To 
this  the  defendant  replies  that  it  Is  not  re- 
sponsible for  the  consequences  of  freshets, 
and  Its  counsel  cite  the  case  of  Richards  v. 
Peter,  70  Mich.  290,  38  N.  W.  278,  to  the 
proposition  that  It  has  tbe  right  to  back  the 
water  to  plaintUf's  north  line,  and  that  so 
long  as  It  does  no  more,  there  is  no  liability 
whatever  consequences  may  ensue.  If  a 
proper  interpretation  of  the  case  of  Richards 
V.  Peter,  supra,  warrants  defendant's  claim. 
It  stands  practically  alone  and  vmsupported. 
On  principle  we  must  say  that  the  owner  of 
land  Is  entitled  to  have  the  water  enter  and 
leave  his  premises  In  the  natural  and  ordi- 
nary way  at  all  times,  and  this  rule  applies 
to  ordinary  low  water  and  ordinary  high 
water.  Subject  to  this  the  owners,  above  and 
below,  may  use  tbe  water  for  their  own  pur- 
poses. But  the  lower  proprietor  may  not 
raise  tbe  bed  of  the  stream  below  to  a  level 
for  six  miles,  where  previously  there  was  a 
fall  of  18  feet,  either  by  filling  with  earth 
or  a  dead  wall  of  water,  thereby  causing 
the  accumulation  of  a  head  above  to  tbe  in- 
jury of  his  neighbor,  even  If  such  effect  Is 
slli^t  or  imperceptible  except  in  seasons  of 


rain.  He  must  act  with  reference  to  all  or- 
dinary stages  of  water  and  all  seasons,  and 
the  exception  relates  only  to  those  extraor- 
dinary and  abnormal  conditions  and  floods; 
which.  If  known  before,  at  least  occur  only 
on  rare  occasions.  Such  was  the  limitations 
placed  upon  a  similar  case  in  Pennsylvania, 
that  of  Mon.  Nav.  C!o.  v.  Coon,  6  Pa.  383,  47 
Am.  Dec.  474,  in  the  later  case  of  McCoy  ▼. 
Danley,  20  Pa.  88,  S7  Am.  Dec.  680.  See, 
also,  Mich.  Paper  Co.  v.  Kal.  VaL  Elea  Co. 
(Mich.)    lot  N.  W.  387. 

We  must  assume  that  it  was  such  freshets 
that  tbe  court  had  in  view  la  Richards  ▼. 
Peter,  supra,  and  that  It  did  not  Intend  to 
bold  that  a  lower  proprietor  was  entitled  to 
take  away  the  opportunity  for  the  discharge 
of  water  from  an  upper  proprietor,  so  that 
every  increase  in  the  volume  of  the  stream 
would  necessarily  flood,  to  a  greater  or  less 
extent,  the  lands  of  his  adjacent  upstream 
neighbor.  See  Whitney  v.  Wheeler  Cotton 
Mills  (Mass.)  7  L.  R.  A.  614,  note;  Barnard 
V.  Shirley  (Ind.)  41  L.  R.  A.  749,  note;  Avery 
V.  Vermont  Elec.  Co.  (Vt)  59  U  R.  A. 
876,  note.  We  do  not  discuss  at  length  the 
many  cases,  cited  In  these  notes,  which 
sustain  the  rule  that  a  dam  owner  will  be 
liable  If,  In  the  ordinary  times  of  high  water, 
the  overflow  passes  his  neighbor's  Une.  See 
Dorman  v.  Ames,  12  Minn.  451  (Gil.  347)  ; 
Ames  T.  Can.  RIt.  Mfg.  Co.,  27  Minn.  245, 
6  N.  W.  787.  For  late  cases,  consult  4  Cur. 
Law,  1826,  and  note. 

The  defendant's  counsel  call  attention  to 
certain  evidence  showing  that,  by  extensive 
dredging  and  draining  In  adjoining  counties, 
the  volume  of  water  In  Thomapple  river  has 
been  materially  Increased.  How  far  we 
would  be  Justified  in  taking  Judicial  notice 
of  the  fact  that  much,  If  not  all,  of  this  work 
was  after  tbe  year  1908,  when  this  suit 
was  commenced,  we  need  not  determine.  It 
Is  enough  to  say  that  It  is  not  shown  that 
it  was  not  after  that  time  that  this  Increase 
began.  We  are  convinced  that  the  complain- 
ant's land  has  been  Injured  by  the  defend- 
ant's dam.  If,  as  the  complainants  claim, 
the  flashboards  were  In  place  at  the  time, 
we  would  think  that  their  removal  in  times 
of  high  water  would  do  much  to  lessen  the 
damage,  possibly  It  could  prevent  any.  If, 
however,  the  flashboards  were  off,  as  the 
defendant's  testimony  tends  to  show.  It  Is 
manifest  that  adequate  wasteweirs,  or  gates 
to  relieve  the  flood  were  not  provided.  Be- 
fore the  decree  was  rendered,  tbe  dam  went 
out  We  construe  the  decree  to  mean  that 
the  court  found  that  the  complainant  had 
sustained  damages  to  the  amount  of  $150, 
and  that  if  tbe  defendant  should  elect  to  re- 
build its  dam  to  a  less  height,  so  that  it 
would  not  thereafter  affect  the  stream  at 
complainants'  premises,  that  sum,  with  costs, 
should  be  the  limit  of  his  recovery,  but,  If 
defendant  should  elect  to  rebuild  its  dam  to 
the  former  height,  he  should  recover  the  sum 
of  |1,000,   and  that  the  defendant  should 
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thereafter  haye  the  right  to  flow  snch  lands 
by  snch  dam.  The  decree  has  not  In  terms 
provided  for  an  Injunction  against  the  main- 
tenance of  the  dam.  It  has,  however,  placed 
a  condition  upon  Its  erection,  viz.,  the  pay- 
ment of  $1,000  to  the  complainant  This 
was  donbtless  upon  the  theory  that  com- 
plainant, having  Bought  relief  in  equity, 
should  do  equity,  and  accept  reasonable  com- 
poisatlon  for  past  and  future  damages.  In- 
stead of  requiring  a  disproportionate  sacri- 
fice by  the  defendant,  through  the  crippling 
of  its  water  power  and  business. 

We  are  of  the  opinion,  however,  that  the 
damages  allowed  are  excessive.  The  evi- 
dence does  not  show  that  the  land  Is  rendered 
nselesB.  It  will  have  a  material  value  for 
farming  purposes  much  of  the  time,  and  we 
think  $690  ample  compensation  for  all  past 
and  prospective  damage  to  said  land  from 
the  dam  in  question.  To  us  it  seems  obrloua 
that  the  maintenance  of  the  dam  at  16.59 
feet  In  height  has  been  and  will  continue 
injurious  to  the  complainant,  and  that  its 
effect  has  been  to  raise  the  water  in  times 
of  freshet  upon  his  land  at  least  two  feet. 
It  is  not  improbable  that  it  raised  the  water 
more  than  that  We  are  of  the  opinion, 
therefore,  tliat  the  height  of  the  dam  should 
be  reduced  to  14  feet  above  datum,  herein- 
before referred  to.  and  that  complainant  re- 
cover $150  damages,  unless  defendant  shall 
pay,  or  tender  to  the  complainant  or  bis 
Kollcltor,  tbe  eum  of  $680,  within  90  days 
after  notice  of  this  decree,  which  sum,  if 
paid,  shall  be  in  full  payment  for  the  right 
to  flow  the  said  bottom  lands  of  said  com- 
pialnant  heretofore  and  hereafter,  by  a  dam 
of  the  height  heretofore  maintained  by  the 
defendant.  The  case  of  Blake  v.  Cornwall, 
Ut  Mich.  476,  32  N.  W.  808,  warrants  such  a 
decree: 

The  decree  will  be  modified  in  accordance 
with  the  opinion;  the  defendant  to  recover 
costs  of  this  court 


KRADSB  V.  COOK. 
(Sapreme  Ciourt  of  Michigan.     Jane  5,  1906.) 

1  FbauD— ElXXENTS— SlATQCKnTS     or     FAiTT 

OB  Opinion. 
In  an  action  for  fraud  in  the  sale  of 
nhilng  stock,  where  the  evidence  tended  to  show 
that  the  seller  represented  that  the  mine  was 
owned  and  controlled  by  the  company  Issuing 
tbe  stock  and  that  it  comprised  8o  acres,  that 
they  had  pipe  lines  run,  and  water  power 
enonch  to  mn  from  mines,  that  the  company 
had  paid  dividends,  that  they  had  mines  enoueh 
hoted  to  pay  the  dividends  already  paid,  and 
that  there  was  damp  ore  containing  enongh 
fold  to  pay  for  the  working  of  the  plant  and 
lieep  It  mnning,  the  defendant  was  not  entitled 
to  tbe  direction  of  a  verdict  on  the  ground 
that  the  statements  were  matters  of  opinion 
merely. 

2.  Samk— OooD  Faith. 

Where  one  purchased  property  In  the  belief 
of  and  reliance  on  false  statements  regarding 
it,  he  may  recover  the  damages  occasioned  there- 
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by,  whether  the  representations  were  made  In 
good  or  bad  faith. 

[Eld.  Note. — For  cases  in  point  see  vol.  28, 
Cent  Dig.  Fraud,  §  2.] 

3.  Samx— Personal  Knowlkoge  of  Facts. 

If  a  person  receives  information  from  oth- 
ers, and  believes  it  and  repeats  it,  explaining 
that  he  has  no  personal  knowledge,  he  is  not 
guilty  of  fraud. 

[EA.  Note. — For  cases  in  point,  see  voL  23, 
Cent  Dig.  Frand,  {  &] 

4.  Sake. 

Where  a  representation  is  concerning  af- 
fairs not  susceptible  of  exact  knowledge,  the 
assertion  of  knowledge  is  to  be  taken  as  mean- 
ing no  more  than  a  strong  belief  fonnded  on 
what  appears  to  be  reasonable  and  certain 
grounds,  and  In  such  case  the  question  is  wholly 
one  of  good  faith. 

5.  Baue— ^Action— iNBTBUonoKS. 

In  on  action  for  fraud  In  the  sale  of  mining 
stock,  it  was  improper  to  instruct  that  If  both 
parties  acted  honestly,  yet  where  one  of  two 
parties,  neither  of  whom  acted  dishonestly,  must 
BuCter,  he  shall  suffer  who  by  his  own  act  ob- 
tained the  confidence  and  caused  the  injury  to 
the  other. 

Error  to  Circuit  Court  Livingston  County; 
Steams  F.  Smith,  Judge. 

Action  by  Ernest  Krause  against  Fred 
J.  Cook.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  brings  error.  Beversed, 
and  new  trial  ordered. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER.  and  HOOKER,  JJ. 

William  P.  Van  Winkle  and  Arthur  E. 
Cole,  for  appellant  S.  S.  Abbott  and 
Shields  &  Shields,  for  appellee. 

HOOKER,  J.  The  defendant  was  a  hard- 
ware dealer  in  Fowlorvllle,  and  the  plain- 
tiff was  his  clerk.  Preyions  to  his  emidoy- 
ment  of  the  plaintiff,  the  defendant  at  the 
solicitation  of  one  Parker,  purchased  some 
stock  in  a  Western  mine,  after  making  a 
personal  examination  of  the  property.  It 
is  inferable  that  an  arrangement  was  made 
between  him  and  Parker,  that  defendant 
should  receive  a  commission  of  10  i>er  cent 
on  all  sales  of  stock  in  said  mine  which 
be  should  make  for  Parker.  He  succeeded 
in  making  sales  to  the  plaintiff  and  sever- 
al others,  and  the  investment  proving  un- 
satisfactory, the  plaintiff  brought  this  ac- 
tion, relying  upon  alleged  fraudulent  repre- 
sentations made  by  the  defendant  in  regard 
to  the  mine.     No  scienter  was  alleged. 

Among  the  representations  relied  on  are 
the  following,  viz.:  (a)  That  the  Longfel- 
low mine  was  owned  and  controlled  by  the 
company  issuing  tbe  stock,  that  It  comprised 
85  acres,  and  that  tbe  purchasers  of  the 
stock  had  a  proportionate  ownership  of  that 
land,  (b)  That  the  Longfellow  mine  was 
good  paying  property,  (c)  That  he,  the  de- 
fendant had  picked  up  ore  there  and  taken 
it  to  an  assayer,  and  that  it  assayed  $20 
a  ton  or  better,  (d)  That  be  had  seen  ore 
measured  up,  enough,  he  thought,  to  last 
and  pay  dividends  for  20  years,  (e)  That 
they  had  pipe  lines  run,  and  water  power 
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eaouKh  to  ran  tbelr  mines,  (f)  That  the 
company  had  paid  dividends,  (g)  That  de- 
fendant had  got  Interest  on  the  money  that 
be  had  Invested,  (h)  That  the  mine  was 
a  good  dividend  payer.  (1)  That  be  said 
he  wonid  guaranty  the  plaintiff  his  money 
back,  if  it  was  not  Just  as  he  represented 
it.  (J)  That  they  had  mined  enough  ore 
to  pay  the  dividends  already  paid,  (k)  That 
the  New  Century  Mining  and  Investment 
Company,  which  Issned  this  stock,  owned 
the  Longfellow  mine,  and  that  the  company 
owned  the  85  acres  mentioned.  (1)  That 
there  was  damp  ore  containing  enough  gold 
to  pay  for  the  working  of  the  plant  and 
keep  it  rannlng.  (m)  That  the  stock  was 
worth  SO  cents  on  the  dollar.  Evidence 
was  introduced  from  which  the  Jury  might 
infer  tliat  the  mine  was  worthless;  that 
Parker  and  the  promoters  falsified  to 
and  deceived  the  defendant;  that  it  did 
not  own  the  property  shown  him,  or  the 
water  rights,  and  that  the  mine  was,  to 
nse  his  language,  a  fake,  and  worthless; 
that  no  dividends  were  ever  earned,  but, 
if  they  could  be  called  dividends,  they  were 
deductions  allowed  from  the  purchase  price, 
or,  if  actually  paid,  were  from  moneys  de- 
rived from  the  sale  of  stock. 

It  was  claimed  by  the  defendant's  coan- 
sel  that  the  court  erred  in  refusing  to  di- 
rect a  verCict  for  the  defendant:  (1)  Be- 
cause the  representations  were  matters  of 
opinion,  merely.  (2)  Because  they  were  made 
in  good  faith.  (3)  Because  not  shown  to  be 
false. 

1.  Many  of  the  alleged  representations  were 
clearly  statements  of  fact  Some  of  them, 
however,  may  have  been  no  more  than  ex- 
pressions of  opinion,  such  as  the  value  of 
the  stock,  and  the  probable  quantity  of  ore 
that  he  saw,  and  the  probable  life  of  the 
4aine. 

2.  It  is  the  settled  rule  In  this  state,  what- 
ever the  rule  may  be  elsewhere,  that  one 
who  purchases  property  In  the  belief  of,  and 
reliance  upon,  false  statements  regarding  It, 
may  sue  for  and  recover  the  damages  oc- 
casioned thereby,  whether  the  representa- 
tions are  made  in  good  or  bad  faith.  The 
rule,  as  applied  to  equity  cases,  was  an- 
nounced early  and  frequently.  See  Con- 
verse V.  Blumrlch,  14  Mich.  109,  90  Am.  Dec. 
230;  Beebe  v.  Toung,  14  Mich.  136;  Stein- 
bach  V.  Hill,  25  Mich.  78;  Webster  v.  Bailey, 
31  Mich.  36;  Busch  v.  Wilcox,  82  Mich.  336, 
47  N.  W.  328,  21  Am.  St.  Rep.  563;  Saw- 
yer V.  Loan  Association,  103  Mich.  228,  61 
N.  W.  621.  In  Holcomb  v.  Noble,  69  Mich. 
896,  87  N.  W.  497,  it  was  held  that  there 
was  no  sound  reason  why  the  same  rule 
should  not  be  applied  to  actions  at  law, 
following  Beebe  v.  Knapp,  28  Mich.  63; 
Banghman  v.  Gould,  45  Mich.  481,  8  N.  W.  73. 
The  Holcomb  Case  has  been  followed  In 
several  cases.  See  Ripley  v.  Case,  86  Mich. 
263,  49  N.  W.  46;  Totten  v.  Burhans.  91 
Mich.    400,   61   N.   W.   1119.     In  Angell   v. 


LoomlB  (Mich.)  55  N.  W.  1008,  tiie  mle 
was  applied,  in  an  action  against  an  agent. 

3.  There  was  abundant  evidence  of  the 
Inaccuracy  of  the  representations  in  the  state- 
ments of  Cook  himself.  It  follows  that  the 
court  did  not  err  in  refusing  to  direct  a 
verdict  for  defendant  The  defendant  dis- 
puted the  testimony  offered  in  support  of 
the  action,  and  it  is  claimed  on  his  behalf 
that  he  made  no  unqualified  representations 
regarding  the  mine,  but  informed  the  de- 
fendant as  to  bis  sonrces  of  information,  and 
the  reasons  for  his  belief,  and  that  under 
such  circumstances  the  defendant  should  not 
be  chargeable  with  fraud.  Upon  ttiis  subject 
.there  Is  a  decided  conflict  in  testimony,  that 
of  the  plaintiff  indicating  that  the  statements 
relied  upon  were  positive  in  tbelr  character, 
implying  personal  knowledge,  and  Justifying 
reliance  upon  them  as  sucli.  It  is  necessary, 
therefore,  to  leave  the  question  to  the  Ju- 
ry. Counsel  for  the  defendant  maintain  that 
the  learned  circuit  Judge  erred  in  his  dis- 
cussion of  the  question  of  deceit  wherein 
he  read  from  a  text-book  upon  that  sub- 
ject for  the  reason  that  the  absence  of  de- 
ceit was  conceded.  If  this  was  conceded 
upon  the  trial.  It  is  unfortunate  that  coun- 
sel have  not  pointed  us  to  the  part  of  the 
record  showing  it  The  coart  does  not 
indicate  such  understanding,  and  defendant's 
third  request  to  charge  contains  three  8ut>- 
divlslons,  under  each  of  which  it  says  a 
plaintiff  may  have  redress  for  fraud:  (1) 
When  there  is  deceit  (2)  When  statements 
are  recklessly  made.  (3)  Where  believed  to 
be  true  without  reason  for  the  belief.  The 
request  went  on  to  state:  "It  is  conceded 
that  the  defendant  supposed  all  the  repre- 
sentations made  to  be  true,  and  therefore 
plaintiff  cannot  recover  unless  you  find 
*  *  *  that  he  had  no  reason  for  such 
belief,"  etc.  The  court  Incorporated  the 
first  portion  of  this  request  In  his  charge, 
but  refused  to  give  the  part  quoted.  Had 
he  understood  such  a  concession  to  have 
been  made  he  probably  would  have  said 
so,  and  in  that  case  much  that  he  said 
would  have  been  inapplicable.  If  not  mis- 
leading. If  It  was  not  conceded,  it  was 
proper  to  leave  the  question  of  deceit  to 
the  Jury,  and  to  instruct  them,  as  he  did, 
that  the  methods  of  deceit  are  various,  for 
while  there  Is,  In  our  opinion,  little  In  the 
case  indicating  an  intention  to  deceive,  w» 
cannot  say  that  such  an  Inference  from  tb(> 
proof  Is  necessarily  excluded.  That  the 
Judge  understood  this  question  was  in  the 
case  Is  Indicated,  also,  by  his  instruction  re- 
lating to  fraudulent  expression  of  opinions. 

Error  is  assigned  upon  the  refusal  to  give 
a  large  number  of  requests  in  relation  to 
the  subject  of  statements  of  opinion.  As 
opinions  may  be  fraudulently  expressed,  the 
unqualified  requests  were  properly  refused. 
The  charge  contained  general  instruction  up- 
on the  subject  of  the  expression  of  opinions, 
which  were^  in  the  main,  correct    We  are 
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of  the  opinion,  however,  that  the  refusal 
to  give  the  following  requests  was  error: 
"If  a  person  received  Information  from  others 
and  bellevee  It,  repeats  it,  explaining  that 
he  has  no  personal  knowledge,  he  is  not 
guilty  of  fraud.  Therefore,  If  you  find  that 
the  defendant  received  information  from 
others  and"  repeated  that  Information  to 
plaintUf,  and  explained  to  plaintiff  the 
sources  of  his  information,  he  Is  not  guilty 
of  any  fraud,  if  he  acted  honestly  and  in 
(Qod  faltb."  "Where  the  representation  is 
concerning  a  condition  of  affairs  not  sns- 
ceptlhle  of  exact  knowledge,  the  assertion 
of  knowledge  is  to  be  taken  as  meaning  no 
otbex  than  a  strong  belief  founded  upon 
wbat  appears  to  the  defendant  to  be  reason- 
able and  certain  grounds.  In  such  a  case 
the  questlcm  is  wholly  one  of  good  faith." 
Also  that  the  following  instruction  should 
have  been  omitted:  "I  further  charge  you 
that  even  if  yon  find  from  the  evidence 
that  both  Mr.  Cook  and  Mr.  Elranse  acted 
honestly,  yet  the  law  of  this  state  is  that 
■where  one  of  the  two  parties,  neither  of  whom 
acted  dishonestly,  must  suffer,  he  shall  suf- 
fer who  by  his  own  act  had  obtained  the 
confidence  and  caused  the  injury  to  the 
other."  There  is  danger  that  a  Jury  may 
misapply  so  broad  a  proposition  In  a  case 
of  this  kind. 

The  Judgment  Is  reversed,   and   a   new 
trial  ordered. 


BEAM  V.   RETNOU)S   et  aL 

(Supreme  Court  of  Michigan.     June  6,  1906.) 

1.  Jusncxs  o»  THB  Peace— JuBisDicTioK — 
Ab8ei«ce  of  Stnacons  and  Retubn. 
A  jastice  of  the  peace  does  not  lose  Juris- 
diction through  the  absence  of  the  mmunona 
tad  Tetnm  on  the  return  and  adjourned  days; 
both  being  in  hla  possession,  though  not  in 
tli«  courtroom. 

1  Suck— Continuance— ADJotmnaNT. 

A  second  adjournment  by  a  justice  of  the 
petce,  on  motion  of  plaintiff,  defendant  and 
ttinnae]  being  present  and  making  no  objec- 
tion HI]  after  the  departure  of  plaintiff,  is 
(qniralent  to  an  adjournment  by  consent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  81, 
Cent.  Dig.  Jostices  of  the  Peace,  S  358.] 

&  SAlfE-CEBTIOBABI— RETDBN. 

The  return  of  a  Justice  to  a  writ  of  cer- 
Dorari  that  an  adjonnunoit  on  motion  by  plain- 
Off  was  against  objection  implies  the  presence 
«  defendant  at  the  time  of  the  adjournment. 
4,  Same— DoTTBTFDi.  Recobd. 
.  Plaintiff  In  certiorari  cannot  prevail  on  a 
donbtfnl  record. 

Error  to  Circuit  Court,  Van  Buren  Conn- 
t;;  L.  Burget  Des  Voignes,  Judge. 

Action  by  Sidney  Beam  against  Sylvanus 
<3.  Reynolds  and  others.  Plaintiff  had  judg- 
ment in  justice  court,  and  defendant  Rey- 
nolds removed  the  case  by  certiorari  to  the 
obcnlt  court,  where  Judgment  was  reversed. 
Plaintiff  brings  error.    Reversed. 

Argued  before  McALVAT,  BLAIR,  MONT- 
QOMBRY,  08TRANDEB,  and  HOOKER,  JJ. 


Eugene  W.  Lawton,  for  appellant  Beiiiou 
&  Adams  (W.  J.  Barnard,  of  counsel),  for  ap- 
pellees. 

HOOKER,  J.  The  plaintiff  having  recov- 
ered a  judgment  against  all  defendants  in 
justice  court,  the  cause  was  reversed  at  dr- 
cult,  atfter  the  filing  of  an  amended  return. 

The  plaintiff  brought  the  case  to  this  court 
by  writ  of  error.  The  stmimons  was  return- 
able on  October  IStb.  Upon  that  day  the 
cause  was  adjourned  to  October  14th  and  on 
this  latter  day  It  was  again  adjourned  to 
October  16th  on  plalntitTs  motion,  but  with- 
out a  showing  upon  oath.  At  this  time  both 
parties  were  in  court,  plaintiff  declared,  all 
of  the  defendants  except  Reynolds,  confessed 
judgment,  and  he  appearing  by  counsel,  re- 
fused to  take  part  in  the  proceedings  upon 
the  ground  that  the  court  had  no  jurisdic- 
tion. Judgment  followed,  and  Reynolds  re- 
moved the  cause  to  the  circuit  court  by  certi- 
orari, alleging  the  following  errors:  (1) 
Because  the  second  adjournment  was  in 
violation  of  the  statute  Comp.  Laws,  i  791, 
no  showing  on  oath  being  made.  The  justice 
thereby  lost  jurisdiction.  (2  and  3)  That 
the  failure  of  the  officer  to  have  his  sum- 
mons In  court  on  the  return  and  adjourned 
days  worked  a  discontinuance  of  the  cause. 
(4)  Failure  of  the  plaintiff  to  show  diligence 
to  obtain  testimony  made  the  adjournment 
erroneous  and  Jurisdiction  was  lost  (5) 
Failure  to  require  a  showing  under  oath 
rendered  the  second  adjournment  invalid, 
which  was  fatal  to  the  jurisdiction.  The 
Judgment  was  reversed  upon  the  ground  that 
the  cause  was  adjourned  twice  in  the  absence 
of   defendant   without    showing    upon    oath. 

Aft^  the  first  return,  the  court  made  an 
order  that  a  further  return  he  made.  It  ap- 
pearing by  affidavit  etc.,  that  the  return 
theretofore  made  was  Incomplete  and  errone- 
ous. In  the  further  return  the  justice  stated: 
That  on  October  ISltb  the  summons  was  re- 
turned personally  served  on  October  7th  by 
the  constable,  and  that  the  cause  was  ad- 
journed to  October  14th  at  his  office.  That 
on  October  14th  plaintiff  appeared  in  person, 
defendant  Reynolds  by  attorney,  and  that  on 
motion  of  plaintiff,  no  objection  being  made 
by  defendant  or  his  attorney,  the  cause  was 
adjourned  to  October  16,  1906,  at  10  a.  m., 
at  the  Justice's  office  aforesaid.  That  no 
person  made  any  objection,  or  stated  any 
reason  why  an  adjournment  should  not  be 
granted.  That  after  the  plaintiff  left  the 
courtroom  defendant's  counsel  filed  three 
objections  to  the  jurisdiction  of  the  court 
one  of  which  wae  that  the  court  had  lost 
jurisdiction  (if  it  ever  had  It)  by  the  ad- 
journment without  showing  that  a  diligent 
attempt  to  secure  a  material  witness  had 
been  made.  Further,  that  on  October  16th 
a  motion  was  made  to  dismiss  the  action  for 
want  oif  jurisdiction:  (1)  Because  no  special 
showing  or  oath  was  made  to  adjourn  the 
case  on  October  14th.    (2)  Jurisdiction  was 
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loet  by  the  absence  of  the  summons  and  re- 
turn, on  tbe  return  and  adjourned  day. 
That  said  motion  was  overruled,  because  (1) 
plaintiff  asked  for  the  adjournment  and  no 
objection  was  made.  (2)  Tne  siunmons  and 
return  had  been  duly  returned  to  the  Justice 
and  were  In  his  possession  at  the  time,  and 
no  request  had  been  made  to  see  them. 

Two  questions  were  reviewable  by  the  cir- 
cuit court:  (1)  Was  tbe  absence  of  the  sum- 
mons and  return  a  fatal  defect  in  the  pro- 
ceedings, resulting  in  loss  of  Jurisdiction? 
(9  Was  tbe  second  adjournment  void,  ter- 
minating Jurisdiction?  Tbe  Justice  did  not 
lose  Jurisdiction  through  the  absence  of  the 
writ  and  return.  Both  were  in  his  posses- 
sion, though  not  in  tbe  courtroom.  He  so  re- 
turns specifically,  and  his  return  is  coa- 
cluaive.  Ordinarily  a  second  adjournment, 
In  the  absence  of  the  -defendant,  is  fatal, 
unless  upon  a  motion  supported  by  the  oath 
of  some  one.  In  this  case  the  return  shows 
that  tbe  defendant  and  counsel  were  present, 
and  did  not  object  to  tbe  granting  of  the 
adjournment  until  after  tbe  plaintiff  had 
gone.  This  was  equivalent  to  an  adjourn- 
ment by  consent  Tiff  Jus.  Guide  (1905)  808; 
Dunham  v.  Heyden,  7  Johns.  (N.  Y.)  381; 
KUmore  v.  Sudan,  7  Johns.  (N.  T.)  520.  See, 
also,  Patterson  v.  McRae,  29  Mich.  268. 

We  are  asked  to  consider  some  inconsisten- 
cies between  the  two  returns,  and  to  find,  as 
did  tbe  learned  circuit  Judge,  that  it  appears 
from  said  returns  that  the  first  and  second 
continuances  were  made  in  the  absence  of 
tbe  defendant.  The  first  return  states  that 
the  second  adjournment  was  against  objec- 
tion. This  Implies  the  presence  of  defendant 
The  second  states  that  defendant  and  bis 
counsel  were  present,  and  on  motion  of 
plaintiff  for  cause  shown  (but  without  oath), 
defendant  or  his  attorney  not  objecting,  tbe 
adjournment  was  made.  Tbe  plain  infer- 
ence is  that  the  defendant  was  present  at 
the  time  this  took  place,  and  under  the  set- 
tled rule  a  plaintiff  in  certiorari  cannot  pre- 
vail upon  a  doubtful  record. 

Tbe  Judgment  is  reversed,  and  that  of  tbe 
Justice  afilrmed. 


DDMAS  T.  GEER. 

(Supreme  Court  of  Michigan.     June  5,  1906.) 

ATTACEmNT— Pbopkbtt  Subjxct. 

The  owner  of  an  undivided  interest  in  land 

fiurchased  under  contract  assigned  his  interest 
or  a  valuable  consideration.  The  assignee 
took  possession.  The  transfer  was  not  fraud- 
ulent Held,  that  the  owner's  interest  was 
not  thereafter  subject  to  attachment  for  a  debt 
incurred  prior  to  the  transfer,  thjgugh  the 
creditor  was  ignorant  of  the  transfer. 

(Ed.  Note. — For  cases  in  point  see  vol.  6, 
Cent  Dig.  Attachment,  {  174J 

Appeal  from  Circuit  Court,  Wexford  Coun- 
ty, in  Chancery ;  Clyde  CL  Oblttenden,  Judge. 

Suit  by  Lottie  Dumas  against  Henry 
Oeec.    From  a  decree  granting  Insuflicient 


relief,  complainant   appeals.    Modified   and 
entered. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY. OSTRANDER.  and  HOOKER,  JJ. 

E.  r.  Sawyer,  for  appellant.  D.  BL  Mo- 
Intyre,  fi>r  appellee. 

HOOKER,  J.  Complainant's  husband,  Jo- 
seph F.  Dumas,  and  his  brother  Frank,  por- 
chaaed  nnder  contract,  on  Jnne  16,  1902,  a 
house  and  lot  in  Cadillac,  for  $800,  one-half 
being  paid  down.  Joseph  F.  contributed  $350 
and  Frank  $50  of  this  amount  They  all 
resided  in  tbe  house,  until  November,  1902, 
when  complainant  and  her  hnaband  separat- 
ed, at  which  time  Jos^b  assigned  his  Inter- 
est to  the  complainant,  who  continued  to  live 
In  the  house.  On  October  12,  1004,  the  de- 
fendant levied  an  attachment  against  Frank 
Dumas  upon  his  interest  in  the  premises,  and 
in  November,  1904,  this  bill  was  filed  by  tbe 
complainant  to  remove  the  cloud  Of  smcb 
levy,  upon  the  title,  claiming  that  she  was 
the  owner  of  the  interests  of  both  brothers, 
at  the  time  of  the  levy.  The  cause  was 
heard,  proof  being  taken  in  open  court,  and 
the  court  rendered  a  decree  that  "it  satis- 
factorily  appears  •  •  •  that  the  material 
facts  charged  in  the  bill  •  *  *  are  true, 
and  that  the  said  complainant  Is  entitled 
to  the  relief  prayed  for  as  follows:  That 
upon  June  16,  1902,  Joseph  and  Frank 
Dumas  purchased  the  premises  upon  an  exeo 
ntory  contract,  and  that  Joseph  transferred 
his  interest  in  the  property  to  t£k  complain- 
ant on  November  29,  1902,  and  that  tbe  said 
Frank  Dumas  sold  and  transferred  his  In- 
terest in  said  contract  to  said  Lottie  Dumas 
on  July  6,  1904;  that  therefore  said  Lottie 
Dumas  is  now  the  sole  owner  of  said  ezec- 
ntory  contract  and  is  therefore  entitled  to 
a  deed  thereto  upon  the  completion  (I.  e., 
performance)  of  its  terms;  that  tbe  attach- 
ment levy  which  was  made  October  15,  1904. 
*  •  *  constitutes  a  cloud  upon  the  com- 
plainant's title;  and  that  said  levy  be  and 
the  same  hereby  Is  canceled  and  removed, 
upon  condition,  however,  that  said  complain- 
ant pay  to  said  defendant,  or  deposit  with 
the  register  in  chancery  for  the  use  and  bene- 
fit of  the  defendant,  the  sum  of  $95.65,  being 
the  amount  of  certain  claims  held  by  said 
defendant,  the  goods  which  were  purchased 
by  Frank  J.  Dumas  prior  to  July  6,  1904." 
The  complainant  has  appealed. 

Tbe  evidence  shows  that  the  contract  for 
the  premises  was  made  as  alleged,  and  signed 
by  all  of  the  parties,  and  recorded,  that 
complainant  has  lived  upon  the  premises 
since,  and  that  Frank  boarded  with  her  upon 
tbe  premises  after  her  husband  left  imtll 
September,  1904.  Assignments  of  both  of  the 
brothers'  interests  in  writing  were  intro- 
duced, Frank's  bearing  date  July  6,  1904. 
She  paid  $115  for  the  same  in  money,  and 
turned  a  claim  of  $35  against  him  upon  it 
if  the  testimony  of  Frank  Dumas  and  her- 
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self  and  her  father  la  to  be  belleTed.  No 
testimony  la  offered  on  the  part  of  the  de- 
fense^ Tlie  attachment  was  levied,  while 
complainant  was  In  the  exclusive  possession, 
Frank  having  left  town  some  months  before. 
Omnsel  for  defendant  nrges  in  the  brief,  that 
all  of  the  parties  held  ont  to  the  world,  that 
Frank  held  his  interest  in  the  property,  at 
the  time  the  levy  was  made,  and  that  the 
learned  circuit  Jndge  was  satisfied  that  com- 
plainant bad  not  purchased  in  good  faith, 
We  do  not  see  how  the  circuit  judge  reached 
the  result  shown  by  his  decree,  except  upon 
the  theory  that  the  defendant's  levy  was 
made  valid  by  his  Ignorance  of  the  assign- 
ment. He  expressly  found  that  the  Interest 
of  Frank  was  purchased  and  transferred  on 
Jnly  6th,  and  does  not  indicate  in  the  finding 
that  it  was  fraudulent  It  must  follow  that 
Frank  had  no  Interest  subject  to  levy.  It  Is 
our  understanding  that  defendant's  Igno- 
rance of  the  transfer  to  the  complainant  ot 
Frank's  Interest,  would  not  make  the  levy 
valid,  and  we  find  nothing  In  the  record 
which  will  support  the  proviso  or  condition 
hnposed  by  the  decree. 

The  decree  must  be  modified,  and  a  decree 
entered  here  in  favor  of  the  complainant  as 
prayed  with  costs  of  both  courts. 


VcDONALD  T.  CITY  ELECTRIC  RY.  CO. 

(Supreme  Court  of  Michigan.     June  5,  1906.) 

1.  AFFEAI/— Hakicless  Ebbob— Ikpbopeb  Evi- 
DXNCB. 

Where,  in  a  personal  injury  action,  the 
conrt  raied  that  evidence  of  the  ages  of  the 
children  of  plaintiff  was  inadmissible,  the  ac- 
tion of  plaintiff's  attorney  in  persisting  In  show- 
ing that  all  but  one  of  the  children  were  adults 
mi  not  reversible  error 

2.  BVIDEHCK  —  FaILUBB    TO    CAIX    WlTirESB— 
PBSSDlfFTIONB— REBUTTAI.. 

Ob  a  second  trial  of  a  cause,  it  is  proper 
to  admit  testimony  accounting  for  the  failure 
of  a  witness  to  testify  at  first  trial. 

3.  EVIDEHCX  —  Ofirior    Eviderox  —  CoifPK- 

TENCY. 

In  an  action  for  a  personal  injnty,  a  physi- 
cian who  was  familiar  with  plaintirs  injury, 
and  who  descrit>ed  the  nature  thereof,  was  com- 
petent to  testify  to  wliat  extent  nlalntifl'B  abil- 
ity to  perform  manual  labor  Iiaa  been  reduced 
in  consequence  of  the  injury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  {{  2312,  2345.] 

4.  Samk— C0RCI.U8IOR  oy  W1THE88. 

A  statement  by  plaintiff,  suing  for  a  per- 
Mmai  injury,  that  ne  liad  no  use  of  his  foot 
li  not  inadmissible  as  a  conclusion  of  the  wit> 
neu. 

Error  to  Circuit  Conrt  St  Clalr  County; 
Harvey  Tappan,  Judge. 

Action  by  Daniel  McDonald  against  the 
Ci^  Electric  Railway  Company.  There  was 
a  Judgment  for  plaintiff,  and  defendant 
brings  error.    AfSrmed. 

See  100  N.  W.  S02. 

Argned  before  McALVAY,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 


Phillips  AJenks,  for  appellant  Avery  & 
Walsh  and  Stephen  A.  Graham,  for  appellee. 

HOOKER,  J.  The  defendant  has  brought 
this  case  to  this  court  by  writ  of  error.  The 
action  Is  for  an  injury  to  plaintiff,  who  was 
ran  over  by  defendant's  street  car.  Upon 
the  trial,  the  princli>al  question  of  fact  was 
whether  defendant  was  negligent  in  starting 
its  car  when  plaintiff  was  in  the  act  of  step- 
ping from  the  car  to  the  pavement  or 
whether  be  attempted  to  alight  before  the 
car  stopped.  There  was  testimony  which 
made  this  a  proper  question  for  the  Jury. 
A  numt>er  of  assignments  of  error  are  relied 
upon,  most  of  which  are  upon  rulings  which 
fall  to  impress  us  as  having  been  prejudicial 
to  the  defendant  Some  of  them  complain 
of  leading  questions,  which  are  usually  with- 
in the  discretion  of  the  trial  court;  one  or 
more  to  the  language  used  by  coimsei,  which 
we  think  was  not  especially  prejudicial; 
one  was  a  complaint  that  questions  relating 
to  the  number  and  ages  of  plaintiff's  children 
were  persisted  in,  after  the  court  raied 
against  such  testimony ;  and  one  was  to  tes- 
timony offered  to  account  for  the  failure  of  a 
boy  to  testify  at  a  former  trial.  We  are  of 
the  opinion  that  there  was  no  necessity  for 
this  proof  as  to  the  ages  of  the  children,  and 
it  should  have  been  omitted.  The  court  so 
held,  and  excluded  the  testimony;  but  some 
of  the  questions  were  pressed  and  answered 
after  the  court  Intimated  that  he  considered 
them  improper.  The  testimony  showed,  how- 
ever, that  all  but  one  were  large  children  or 
adults,  and  we  think  that  the  case  should 
not  be  reversed  upon  this  ground,  in  view 
of  tbe  raling  made.  We  think  that  it  was 
proper  to  admit  the  testimony  regarding  the 
omission  of  the  boy's  testimony  at  the  earlier 
trial. 

A  physician  who  was  familiar  with  the  In- 
Jury  was  asked,  "How  much,  in  your  opinion, 
have  those  two  Injuries — ^that  is,  tbe  Injuries 
to  each  foot — reduced  this  man's  physical 
ability  to  perform  manual  labor?"  to  which 
he  answered,  "I  think  it  has  been  reduced 
fully  three-quarters."  This  whs  objected 
to  upon  the  ground  that  it  was  pure  "specu- 
lation." It  is  now  argued  that  it  was  for 
the  Jury  to  determine  that  and  that  it  was 
incompetent  for  an  expert  to  give  an  opinion. 
It  would  be  competent  to  prove  by  an  expert 
surgeon  that  a  physical  injury  would  make 
the  use  of  an  injured  member  an  impossibil- 
ity, and  he  should  be  able  to  tell  In  cases 
where  an  unprofessional  man  could  not  deter- 
mine whether  such  an  injury  would  impair 
a  man's  ability  to  do  physical  or  mental 
Iat>or,  and  in  such  a  case  no  reason  is  sug- 
gested for  not  taking  his  opinion  as  to  tbe 
degree  of  impairment  The  case  of  M.  H.  C 
&  C.  T.  P.  Co.  V.  Maupin,  79  Ky.  102,  is  in 
point  Tbe  conrt  said :  "Dr.  Bass'  statement 
that  if  he  were  examining  the  appellee  for 
a  pension,  he  would  allow  him  one-fourth,  we 
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understand  to  be  his  professional  opinion  that 
bis  capacity  for  labor  is  reduced  one-fourth 
hy  the  rupture.  Tbis,  we  tblnk,  was  compe- 
tent The  Jury  cannot  be  supposed  to  be 
familiar  with  the  cbaracter  of  that  Injury, 
or  to  be  able,  unaided,  to  properly  estimate 
its  effect  in  impairing  the  appellee's  capacity 
to  earn  money,  and,  hence,  it  was  proper  to 
allow  them  to  be  enlightened  by  expert  testi- 
mony. But  the  witness  should  not  have  been 
permitted  to  intimate  what  he  regarded  as 
proper  compensation  for  the  injury.  That 
was  a  question  for  the  Jury,  and  on  which 
expert  testimony  was  not  competent,  '  nor 
should  be  have  been  permitted  to  intimate 
what  the  damage  would  be  from  apprehension 
of  death  from  Injury."  See,  also,  Pa.  Ry. 
Oa  T.  Henderson,  61  Pa.  315.  In  Atianta 
&  W.  P.  R.  H.  V.  Johnson,  66  Ga.  259, 
testimony  that  a  hand  was  mashed  and 
Injured,  describing  the  injury,  and  how 
much  his  ability  to  work  was  Impaired, 
was  held  admissible.  See,  also,  Spr.  C.  R. 
Co.  V.  Welsch,  155  111.  512,  40  N.  B. 
1034.  In  our  own  case  of  Holman  t.  U.  S. 
R.  Co.,  114  Mich.  214,  72  N.  W.  202,  we  held  It 
competent  to  take  the  opinion  of  a  physician 
as  to  whether  a  plalntifTs  injuries  would  per- 
mit of  ber  doing  household  duties.  In  the 
present  case  the  physician  descirlbed  at  length 
the  nature  of  the  injury,  and  we  consider  the 
testimony  admissible. 

It  is  contended  that  it  was  error  to  per- 
mit the  plaintifC  to  testify  that  he  had  no 
use  of  his  foot  It  is  admitted  tbat  he  follow- 
ed the  statement  with  a  fall  description  of 
its  condition,  whereby  it  appeared  conclu- 
siveiy  that  he  could  use  it;  but  it  is  said 
that  the  testimony  first  given  was  the  state- 
ment of  a  conclusion  by  the  witness  and 
should  have  been  stricken  out  It  Is  proper 
to  permit  a  witness  to  state  whether  he  can 
move  an  arm  or  leg,  whether  he  can  use  a 
member  In  the  usual  way,  and  this  testimony 
is  no  more  than  such  a  statement  It  may 
have  been  untrue,  but  that  does  not  effect 
Its  admissibility.  It  Is  no  more  a  conclusion 
of  the  witness  than  is  permissible  in  many 
instances.  Not  being  arrived  at  by  reasoning 
from  known  conditions  only,  as  contradistin- 
guished from  experimental  knowledge,  the 
testimony  was  competent 

We  think  It  unnecessary  to  discuss  the  ques- 
tion relating  to  the  exclusion  of  the  testi- 
mony of  the  witness  Johnson,  taken  upon 
another  trIaL  It  was  not  a  deposition,  and 
we  cannot  hold  broadly  that  before  a  wit- 
ness can  be  asked  questions  as  a  basis  for 
Impeachment  all  of  his  testimony,  taken  by 
a  stenographer,  must  be  read  to  him.  But 
upon  recross-examlnatlon  counsel  seem  to 
have  read  much  of  sucb  testimony,  and  ob- 
tained answer  to  the  questions  asked.  It  is 
manifest  that  defendant  suffered  no  Injury 
from  the  ruling. 

The  Judgment  is  affirmed. 


BUSS  T.  SLATER  et  aL 
(Supreme  Court  of  Michigan.     July  8,  1906.> 

1.  ErECTTTiON — Levy — Ljden — Extent. 

Under  Comp.  Laws,  I  9233,  providing  that 
liens  by  execution  on  real  estate  shall  be  void 
after  the  expiration  of  5  years  from  the  making 
of  the  levy,  unless  the  real  estate  ia  sooner 
sold  thereon,  a  deed  executed  by  an  execu- 
tion debtor  subsequent  to  the  levy  is  valid  as 
against  a  sale  under  the  execution  made  more 
than  5  years  after  the  levy. 

2.  EiJSCnrENT— EVIDBNOB— Attaokino     Titlk 

OF  Plaintitf^-Adicibsibiutt. 

Where,    in   ejectment   the  record   titie   of 

glaintilt  is  perfect,  evidence   that  the  deed   to 
im  was  fraudulent  as  to  his  grantor's  creditors 
is  inadmissible. 

Error  to  Circuit  Court,  Saginaw  County; 
Emmet  L.  Beach,  Judge. 

Ejectment  by  Aaron  P.  Bliss  against  Daniel 
H.  Slater  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

Argued  before  McALVAY,  GRANT,  MONT- 
GOMERY, HOOKER,  and  MOORE,  JJ. 

HatxlB  &  Kendrick,  for  appellants.  James 
H.  Davltt  for  appellee. 

MOORB,  J.  This  action  Is  ejectment  The 
lands  in  question  were  formerly  owned  by 
Silas  W.  and  Fred  B.  Tyler,  from  whom  both 
parties  claim  to  derive  titie;  the  plaintiff, 
under  their  deed  to  him,  made  May  27,  1897, 
and  recorded  two  days  later,  the  defendants 
through  a  sherlfTs  sale  made  May  81,  1902, 
under  an  execution  against  the  Tylers  In 
favor  of  Daniel  H.  Slater,  which  was  Issued 
and  levied  May  7,  1897.  All  of  the  defend- 
ants rely  upon  this  deed  to  Mr.  Slater,  and 
the  chief  question  here  Is  whether  or  not  he 
acquired  any  titie  imder  It  as  against  the 
plaintiff,  who  bought  20  days  after  the  levy 
was  made  and  6  years  and  24  days  before  the 
execution  sale.  The  circuit  Judge  held  Mr. 
Slater  acquired  no  titie  and  directed  a  ver- 
dict In  favor  of  plaintiff.  The  case  Is 
brought  here  by  writ  of  error. 

Section  0233,  Comp.  Laws,  reads:  "That 
each  and  every  levy  by  execution  on  real 
estate  heretofore  made  shall  cease  to  be  a 
lien  on  such  real  estate  at  the  expiration  of 
five  years  from  the  time  when  this  act  shall 
become  a  law,  unless  such  real  estate  be 
sooner  sold  thereon ;  and  all  liens  by  execu- 
tion on  real  estate  hereafter  to  be  made 
shall  become  and  be  void  at  and  after  tbe 
expiration  of  five  years  from  the  making  of 
such  levy,  unless  such  real  estate  be  sooner 
sold  thereon."  Counsel  for  defendants  say 
that  the  Judgment  and  the  execution  re- 
mained, and  that  therefore  the  sale  should 
be  upheld,  citing  Ward  v.  Bank,  46  Mich.  332, 
©  N.  W.  437,  and  Ludeman  v.  Hirth,  96 
Mich.  19,  65  N.  W.  440,  35  Am.  St  Rep.  588. 
An  examination  of  these  cases  will  disclose 
that  the  execution  sales  therein  were  made 
before  section  0233,  Comp.  Laws,  as  It  now 
reads   was  enacted.    The  language  of  the 
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statute  la  not  ambigaons,  and  we  think  It 
should  be  givea  effect  Steams  t.  Perrin, 
130  Mich.  456,  90  N.  W.  29T;  Peters  v.  Trust 
<3o..  131  Mich.  322,  91  N.  W.  278.  If  the  lien, 
-established  by  making  the  levy  before  the 
deed  to  plaintiff,  became  void  because  of  a 
failure  to  make  a  sale  thereunder,  It  la  dlffl- 
-cult  to  see  how  plaintiff's  deed  could  be  de- 
feated by  a  sale  under  the  execution  levy 
made  after  the  lien  created  by  the  levy  had 
by  virtue  of  the  statute  become  void.  Error 
Is  assigned  becanse  the  court  said  to  counsel 
that  be  did  not  think  It  competent  in  this 
action  to  call  witnesses  to  show  that  the  deed 
was  fraudulent  as  to  creditors.  Withotit 
discussing  whether  the  record  is  in  shape  to 
properly  present  the  question,  it  may.  be  said 
that  the  title  of  the  plaintiff  was  upon  the 
record  perfect,  and  it  could  not  be  attacked, 
for  the  reasons  stated,  in  the  ejectment 
salt.  See  Moran  v.  Moran,  106  Mich,  at 
page  10.  63  N.  W.  989,  68  Am.  St  Rep.  462; 
Daniel  v.  Palmer,  124  Mich.  335,  82  N.  W. 
1067;  Spring  y.  Raymond,  184  Mich.  84,  96 
N.  W.  1003. 

Judgment  is  affirmed. 


COLLINO  V.  McGregor. 

<Sapreme  Court  of  Michigan.     July  8,  1906.) 

1.  Limitation  or  Actions— Action  ros  Peb- 
soRAi.  INJUBIES  —  Dbath  or  Pebson  Ir- 
JUBED— Sttbfbrsiok  or  Statute. 

The  nmning  of  UmitationB,  prescribed  by 
Pub.  Acta  1899,  p.  236,  No.  166,  providing  that 
actions  for  personal  injuries  must  be  brought 
within  three  years  from  the  occurrence  on 
which  the  dalm  for  liability  is  founded,  is  not 
snspended  by  the  death  of  the  person  injured 
undl  the  appointment  of  an  administrator,  not- 
withstanding Comp.  Laws,  i  0737,  providing 
that,  where  any  person  entitled  to  bring  an 
action  shall  die  and  the  cause  of  action  survives, 
the  action  may  be  commenced  by  the  adminis- 
trator at  any  time  within  two  years  after 
granting  letters  of  administration;  the  act  of 
1886  not  making  an  exception  in  favor  of  causes 
of  action  which  sarvive. 

[E^  Note. — For  cases  in  point,  see  vol.  33, 
Cent  Dig.  Limitation  of  Actions,  H  424-430.] 

2.  Saux  —  ComrenoxMENT  or  Action  —  Pbo- 

CEBDIHOS    COWHTITUTIWQ    COIOCENCEMENT. 

A  suit  was  begun  January  11th.  The  re- 
turn date  of  the  summons  was  June  28th. 
The  summons  was  returned  unserved  and  filed 
June  29th.  An  alias  was  issued  September 
16th  returnable  October  4th,  and  it  was  re- 
turned served  September  27th.  Held,  that  the 
failure  to  take  out  the  second  summons  for 
more  than  two  months  after  the  return  of  the 
first  summons  interrupted  the  continuity  of  the 
action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent  Dig.  Limitation  of  Actions,  {  635.] 

8.  Sak»— Waives  or  Bab  or  Limitation. 

A  defendant  served  with  summons  after  the 
cause  of  action  was  barred  by  limitations  en- 
tered his  appearance.  Subsequently  the  declara- 
tion was  iiled,  to  which  defendant  pleaded  the 
general  Issue  with  notice  of  the  statute  of  lim- 
itatkMis.  The  summons  did  not  advise  defendant 
of  ^he  claim  made  asainst  him.  Held,  that  de- 
fendant had  not  waived  the  defense  of  limita- 
tions. 


Blrror  to  Circuit  Court,  Wayne  County; 
Morse  Rohnert  Judge. 

Action  by  Amelia  Colling,  admlnistratrls 
of  William  Colling,  deceased,  against  Charles 
E.  McGregor,  doing  business  as  Charles  E 
McGregor,  proprietor  of  the,  Central  Boiler 
Works.  There  was  a  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAT,  OSTRANDER,  HOOKER,  and 
MOORE,  JJ. 

Casslus  Hollenbeck,  for  appellant  Angell, 
Boynton,  McMillan  &  Bodman,  for  appellee. 

MOORE,  J.  This  is  a  suit  brought  to  recov- 
er damages  for  personal  injuries  sustained 
by  decedent  June  27,  1901,  which  resulted  in 
his  death  the  following  day.  Suit  was  begun 
by  summons  June  11,  1904.  The  return  day 
of  the  summons  was  June  28, 1904.  The  sum- 
mons was  returned  unserved,  and  filed  June 
29,  1904.  An  alias  was  Issued  September  16, 
1904,  returnable  October  4,  1904.  It  was  re- 
turned served  on  defendant  September  27, 
1904.  Defoidants  entered  their  appearance 
October  8,  1904.  The  declaration  was  filed 
October  7,  1904.  To  this  declaration  defend- 
ants, October  26,  1904,  pleaded  the  general 
Issue,  with  notice  of  the  statute  of  limitations. 
Upon  the  trial  some  testimony  was  given  by 
plaintiff,  at  which  time  defendant's  counsel 
objected  to  further  testimony  on  the  ground 
that  the  claim  was  barred  by  the  statute  of 
limitations.  The  court  ruled  that  the  statute 
of  limitations  was  an  absolute  bar  to  the 
plalntifTs  right  of  action,  and  directed  the 
Jury  to  return  a  verdict  tn  favor  of  defend- 
ants. The  case  is  brought  here  by  writ  of  er- 
ror. 

In  1899  Act  No.  166,  p.  235,  was  enacted, 
which  reads  as  follows: 

"Section  1.  No  action  shall  hereafter  be 
brought  In  any  courts  of  this  State  to  re- 
cover damages  for  personal  injuries,  unless 
the  same  shall  be  brought  within  three 
years  from  the  occurrence  upon  which  the 
claim  for  liability  Is  founded. 

"Sec.  2.  All  acts  or  parts  of  acts  in  any- 
wise contravening  any  of  the  provisions  of 
this  act  are  hereby  repealed." 

The  appellant  argues  that  as  the  cause 
of  action  survived,  and  passed  to  the  ad- 
ministratrix, upon  her  appointment,  the  run- 
ning of  the  statute  was  suspended  by  the 
death  of  Mr.  Colling,  and  did  not  begin  to  run 
again  until  the  appointment  of  the  adminis- 
tratrix, because  of  the  provisions  of  section 
9737,  Comp.  Laws,  which  read  as  follows: 
"If  any  person  entitled  to  bring  any  of  the 
actions  before  mentioned  in  this  chapter,  or 
liable  to  any  such  actions,  shall  die  before 
the  expiration  of  the  time  herein  limited,  or 
within  thirty  days  after  the  expiration  of 
the  said  time,  and  if  the  cause  of  action 
does  by  law  survive,  the  action  may  be  com- 
menced by  or  against  the  executor  or  adminis- 
trator of  the  deceased  person,  or  the  claim 
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may  be  proved  aa  a  debt  against  the  Mtate 
of  the  deceased  person  as  the  case  may  be, 
at  any  time  within  two  years  after  grant- 
ing letters  testamentary  or  of  administra- 
tion, and  not  afterwards  If  barred  by  the 
provisions  of  this  chapter."  In  support  of 
this  contention,  counsel  cite  Field  t.  Love- 
rldge,  114  Mich.  227,  72  N.  W.  160;  Dolson. 
Adm'r,  T.  Railway  Co.,  128  Mich.  444,  87  N. 
W.  629,  and  a  number  of  other  cases.  The 
cause  of  action  in  these  cases  all  occurred  be- 
fore the  passage  of  Act  No.  155,  p.  235  (Public 
Laws  1899).  This  act  does  not  make  an  ex- 
ception In  favor  of  causes  of  action  which 
survive,  and  as  it  was  competent  for  the 
Legislature  to  pass  such  a  law  we  thlnlc  Its 
provisions  are  controlling.  Davidson  v. 
Muskegon,  111  Mich.  454,  89  N.  W.  670, 
and  cases  cited  therein.  Did  the  failure  to 
take  out  the  second  summons  for  more  than 
two  months  after  the  return  day  of  the  first 
summons  interrupt  the  continuity  of  the  ac- 
tion? We  think  this  qnestlon  must  be  answer- 
ed in  the  affirmative  under  the  following  de- 
cisions :  Johnson  et  al.  v.  Mead  et  al.,  58  Mich. 
67,  24  N.  W.  665;  Johnson  et  al.  v.  Mead 
et  al.,  73  Mich.  826,  41  N.  W.  487;  Peck  et 
al.  V.  Insurance  Co.,  102  Mich.  62,  60  N.  W. 
453. 

It  Is  said  that  because  defendants  appeared 
in  the  case  and  pleaded  they  waived  all 
questions  of  jurisdiction.  Doubtless  this 
would  be  a  waiver  of  Jurisdiction,  but  it  Is 
not  a  waiver  of  the  defense  of  the  statute  of 
limitations.  The  snnunons  did  not  advise 
defendants  of  the  claim  made  against  them. 
This  was  stated  in  the  declaration,  and  when 
thus  stated  defendants  had  a  right  to  plead 
and  give  notice  of  their  defense. 

Judgment  is  affirmed. 


GILLDLY  V.  SHUMWAY. 
(Supreme  Court  of  Michigan.     July  S,  1006.) 

MOBTOAQES  —  MOBTOAOEX      IK      POSSESSION  — 

Rents— CoiXECTioNs— Commissions. 

A  mortgagee  in  possession,  collecting  the 
proceeds  of  the  premises  in  payment  of  the 
mortgaged  debt,  is  not  entitled  to  compensation, 
in  the  absence  of  an  express  agreement  or 
of  evidence  from  which  one  may  be  implied. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.   Mortgages,  ^  501.] 

Appeal  from  Circuit  Court,  Ingham  Coun- 
ty, in  Cb&nqfiTj ;  Howard  Wiest,  Judge. 

Suit  by  John  OlUnly  against  Frank  W. 
Shumway.  From  a  decree  granting  insuffi- 
cient relief,  complainant  appeals.  Reversed 
and  rendered. 

On  March  22, 1894,  complainant  became  ob- 
ligated to  defendant  In  the  sum  of  $875  upon 
two  promissory  notes.  To  secure  this  indebted- 
ness he  gave  a  quitclaim  deed  on  his  life 
estate  in  a  farm,  which  life  estate  had  been 
bequeathed  to  him  by  his  father.  At  the 
same  time  defendant  executed  to  com- 
plainant a  lease  of  the  premises.    It  Is  con- 


ceded that  the  relation  between  the  parties 
was  that  of  lender  and  borrower,  or  mort- 
gagor and  mortgagee.  Complainant  contin- 
ned  in  possession  of  the  farm  until  December, 
1896.  He  then  removed  to  Lansing,  and  ar- 
ranged, with  the  consent  of  the  defendant, 
with  some  neighbors  of  bis  to  take  and  work 
the  farm.  While  complainant  occupied  it  be 
sold  the  proceeds,  turning  the  amounts  re- 
ceived over  to  the  defendant  In  1901  com- 
plainant demanded  an  accounting.  Defend- 
ant rendered  an  account,  in  which  he  claim- 
ed (60  per  year  for  services  In  looking  after 
the  farm,  collecting  the  amounts  due,  etc. 
Complainant  refused  to  acknowledge  his  lia- 
bility therefor,  and,  claiming  that  the  rents 
received  had  fully  paid  the  mortgage,  filed 
this  bill  to  obtain  an  accounting  and  to  pro- 
cure a  cancellation  of  the  mortgage.  Tbe 
court  allowed  defendant  $25  a  year  from  tbe 
time  complainant  left  the  farm.  From  the 
allowance  of  this  commission,  complainant 
appeals. 

Argued  before  CARPENTER,  0.  J.,  and 
McALVAT,  GRANT,  BLAIR,  and  MOORE,  J  J. 

Dunnebacke  &  Montgomery,  tor  appellant. 
Jason  E.  Nichols,  for  appellee. 

GRANT.  J.  (after  stating  the  facts).  De- 
fendant was  a  mortgagee  In  possession  un- 
der his  mortgage  for  the  sole  purpose  of  col- 
lecting and  using  the  proceeds  from  the  mort- 
gaged property  In  payment  of  tbe  mortgage 
debt  It  Is  conceded  that  there  was  no  ex- 
press agreement  to  pay  him  for  any  services 
or  commission.  In  the  absence  of  an  ex- 
press agreement  and  of  evidence  from  whlcti 
one  can  be  implied,  no  compensation  will  'be 
allowed.  Barnard  v.  Patterson,  187  Mich. 
633,  100  N.  W.  893.  We  find  no  such  evi- 
dence in  the  record.  It  follows  that  this 
allowance  was  erroneous. 

The  decree  as  to  this  will  be  reversed,  and 
a  decree  entered  in  this  court  In  accordance 
with  this  opinion.  Complainant  will  recover 
tbe  costs  of  both  courts. 


In  re  YOUNG  et  al. 

(Supreme  Court  of  Michigan.     July  8,  1906.) 

ExECUTOBS  AND  Adminibtbatobs— Olaim  or 
Administbatob— Limitations. 

Where  an  administratrix  paid  out  of  her 
own  money  claims  against  the  estate,  and  filed 
an  account  showing  this,  which  was  allowed 
bj  a  Judgment  anappealed  from,  and  she  then 
did  nothing  to  enforce  her  claim  except  to  file 
a  petition  5  years  after  to  sell  real  estate, 
and  took  no  further  steps  till  10  years  there- 
after, her  claim  was  barred ;  and  this  though 
deceased  gave  administratrix  the  estate  for 
life,  this  not  preventing  the  closing  of  the  estate 
during  her  life,  and  though  she  had  negotia- 
tions with  the  heirs  relative  to  reimbursing 
her. 

Appeal  to  Circuit  Conrt  Oalhonn  County; 
Joel  C.  Hopkins,  Judge. 

In  the  matter  of  the  appeal  of  Christian 
Young  and  others  from   the  order  of  the 
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jadge  of  probate  appointing  WllUam  Del- 
bridge  administrator  de  bonis  non  of  tbe  es- 
tate of  Cbrlstlan  Toung,  deceased.  From 
the  Jndgment  of  the  circuit  court,  affirming 
said  order,  said  Christian  Young  and  others 
ai^eal.    Rereraed. 

The  question  Involved  In  this  litigation  is 
the  light  of  the  probate  court  to  appoint  an 
administrator  de  bonis  non  with  the  will 
annexed.  The  case  upon  appeal  from  the 
probate  court  was  tried  before  the  circuit 
court  without  a  jury  and  the  facta  agreed 
np<Hi.  Christian  Young  died  May  6,  1884, 
leaving  a  last  will  and  testament,  by  which 
he  bequeathed  to  bis  wife  all  his  real  and 
personal  estate  during  her  life  "to  use  for 
beraelf  and  for  her  comfortable  maintenance." 
And  after  her  decease  the  entire  estate  was 
to  be  divided  equally  among  his  children.  Up- 
on the  proper  petition  his  widow,  Elizabeth, 
was  appointed  administratrix  with  the  will  an- 
nexed June  7,  1884,  and  duly  qualified.  The 
hiventory  showed  $245  in  personal  and  (4,500 
bi  real  estate.  Commissioners  on  claims  filed 
their  report  December  8,  1884,  showing  an 
allowance  of  claims  of  $741.60.  On  the  same 
day  an  order  was  duly  entered  directing  the 
admlnlstratrlX'to  pay  them.  The  administra- 
trix filed  her  first  account  December  11,  1884, 
diowlng  that  she  had  paid  out  as  administra- 
trix $508.35  more  than  she  had  received. 
This  account  was  allowed,  and  the  order 
recited  that  she  was  discharged  as  adminis- 
tratrix. No  petition  had  been  filed  for  her 
discharge.  On  July  6,  1880,  she  was  re- 
quired to  file  a  second  account  She  filed  one 
Ihowlng  a  balance  due  her  from  said  estate 
of  $1,553.04,  which  consisted,  according  to 
her  petition,  of  debts  allowed,  cost  of  a  monu- 
ment, with  Interest  thereon,  and  the  allow- 
ance to  her  as  widow.  This  was  beard  on 
July  30,  1888,  and  allowed  'Uta  the  annual 
account  of  said  Elizabeth  Young,  executrix." 
On  April  30,  1884,  she  filed  a  petition  for 
leave  to  mortgage  or  sell  the  real  estate  to 
pay  that  amount  On  June  11th  an  answer 
was  filed  to  said  petition  by  her  son-in-law, 
who  was  the  father  of  a  child  of  a  deceased 
daughter.  Nothing  further  was  done  under 
the  petition.  On  October  10,  1904,  she  filed 
this  petition  setting  forth  In  substance  the 
above  facts,  showing  that  her  own  delay  In 
filing  taer  account  and  settling  the  estate 
and  apply  Uig  for  leave  to  sell  the  real  estate 
was  caused  by  negotiations  between  herself 
and  heirs  for  a  payment  of  the  amount  so 
found  to  be  due  to  her,  tendering  her  resig- 
nation as  such  administratrix  on  account  of 
her  age  and  feeble  condition,  and  praying  for 
an  appointment  of  an  administrator  de  bonis 
non.  To  this  petition  two  of  the  heirs  and 
Ou  grantee  of  two  others  objected,  for  the 
reason  that  the  claim  is  barred  by  the  statute 
of  limitations.  The  probate  court  appointed 
an  administrator  de  bonis  non,  and  upon 
appeal  In  the  drcolt  oonrt  the  order  was 
afflrmed. 


Argued  before  CARPENTER,  G.  J.,  and  Mc- 
ALVAY,  GRANT,  BLAIR,  and  MOORE,  JJ. 

Edward  J.  Dennlson  and  James  J.  Noon, 
for  appellants.    Wlnsor  &  Miller,  for  appellee. 

GRANT,  J.  (after  stating  the  facts). 
That  part  of  the  order  of  the  probate  court 
of  January  2,  1885,  reciting  that  she  was  dis- 
charged as  administratrix,  must  be  treated 
as  a  nullity.  The  court  had  no  jurisdiction 
to  make  such  an  order.  There  was  nothing 
in  her  account  justifying  her  final  discharge. 
Undoubtedly  it  was  an  oversight  in  enter- 
ing the  order.  The  same  court  afterwards 
treated  it  as  a  nullity  in  ordering  and  allow- 
ing a  second  annual  account 

The  meritorious  question  is  that  involving 
the  statute  of  limitations.  She  promptly 
paid  most  of  the  debts  out  of  her  own  fimda 
If  she  had  not  paid  them,  the  creditors  of 
the  estate  would  clearly  have  been  barred  by 
the  statute  of  limitations  upon  failure  to  pro- 
ceed within  the  statutory  period  against  her 
or  her  bondsmen.  Winegar  v.  Newland,  44 
Mich.  367,  6  N.  W.  841 ;  Riddle  v.  Wendell, 
37  Mich.  462.  By  paying  them  out  of  her 
own  funds,  she  stood  in  the  position  of  an 
equitable  assignee  of  the  creditors.  The  stat- 
ute fixes  the  time  for  disposing  of  the  estate 
and  paying  the  debts  and  legacies  as  one 
year  and  six  months,  and  provides  that  upon 
due  application  and  due  notice  of  such  appli- 
cation to  all  persons  interested  the  probate 
court  may  extend  the  time  for  a  period  not 
exceeding  four  years.  Comp.  Laws,  If  9387- 
9389.  There  was  no  appeal  from  the  judg- 
ment of  the  probate  court,  made  July  30,  1889, 
adjudging  her  $1,553.04.  She  permitted  near- 
ly five  years  more  to  pass  without  talcing  any 
steps  to  enforce  her  claim,  and  then  did  noth- 
ing except  to  file  a  petition  to  sell  the  real 
estate.  Nothing  was  done  under  that  peti- 
tion, and  she  rested  upon  her  rights  for  more 
than  10  years  longer.  We  think  the  claim 
is  within  the  rule  of  Hoffman  v.  Beard,  32 
Mich.  218. 

Counsel  for  petitioner  seek  to  avoid  the 
running  of  the  statute  of  limitations  by  In- 
sisting that  the  estate  could  not  be  closed 
during  the  lifetime  of  the  widow,  and  that  it 
Is  the  order  upon  the  final  accounting  of  an 
administrator  that  becomes  a  final  judgment 
We  cannot  adopt  either  of  these  contentions. 
The  administration  of  the  estate  could  have 
been  closed  at  any  time,  and,  after  the  pay- 
ment of  the  debts  and  expenses  of  adminis- 
tration, the  widow  was  entitled  to  the  posses- 
sion and  control  of  the  residue  of  the  entire 
estate.  The  judgment  of  the  probate  court 
allowing  her  account  was  final,  and  could  only 
be  set  aside  on  the  ground  of  fraud  or  mis- 
take. She  could  have  taken  steps  Immediate- 
ly to  enforce  it  The  fact  If  fact  it  be,  that 
she  and  her  children  had  verbal  negotiations 
looking  towards  reimbursing  her  for  what  she 
had  paid,  would  not  operate  to  prevent  the 
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rannlng  of  the  statute,  or  to  reylve  tbe  dalm 
after  the  statute  bad  nm. 

Tbe  Judgment  must  be  reversed,  and  tbls 
decision  certified  to  the  probate  court  for  ac- 
tion thereon. 


WALKER  r.  liANSING  &  S.  TRACTION  CO. 
(Supreme  Court  of  Michigan.     July  3,   1906.) 

PaBTIBS— SUBBTITDTION. 

In  an  action  by  a  husband  for  damages 
sustained  by  him  through  the  death  of  his  wife, 
it  is  not  permiRsible  to  amend  the  complaint 
80  as  to  allow  plaintiff  to  sue  as  administrator 
of  his  deceased  wife's  estate. 

[Bd.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Parties,  {  94.] 

Error  to  Circuit  Court,  Ingham  County; 
Steams  F.  Smith,  Judge. 

Action  by  Charles  H.  Walker  against  the 
Lansing  &  Suburban  Traction  Company. 
There  was  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  re- 
manded. 

Argued  before  BLAIR,  MONTGOMERY, 
OSTRANDER,  HOOKER,  and  MOORE,  JJ. 

Moore,  Brown,  Miller  &  Ladd,  for  appel- 
lant Frank  L.  Dodge  and  L-  B.  Gardner, 
for  appellee. 

MOORE,  J.  Mrs.  Walker,  tbe  wife  of 
plaintiff,  was  in  February,  1905,  a  passen- 
ger on  a  car  belonging  to  defendant  com- 
pany. It  is  plaintUTs  claim  that  after  de- 
scending from  tbe  car  Mrs.  Walker  attempt- 
ed to  pass  behind  tbe  car  to  reach  tbe  op- 
posite side  of  tbe  street,  that  without  warn- 
ing the  car  was  backed,  striking  and  severe- 
ly injuring  her,  and  that  on  tbe  17tb  of 
May  following  sbe  died  firom  the  effects 
of  said  Injury.  Tbe  plaintiff  commenced 
this  action  to  recover  damages  for  the  loss 
of  his  wife.  He  recovered  a  Judgment.  The 
case  is  brought  here  by  writ  of  error. 

Tbe  OTors  assigned  may  be  arranged  into 
groups.  It  Is  tbe  claim  of  defendant  that 
.  It  was  not  shown  It  was  In  any  way  respon- 
sible for  tbe  injury,  and  that  a  verdict 
should  have  been  directed  in  Its  favor. 
We  shall  not  attempt  to  recite  the  testi- 
mony, but  there  was  evidence  requiring  the 
case  to  be  submitted  to  tbe  Jury. 

Tbe  second  group  of  errors  relates  to  tbe 
court's  permitting  an  amendment  to  the  decla- 
ration. The  result  of  the  amendment  was 
to  allow  tbe  plaintiff  to  appear  In  the  ac- 
tion, not  as  an  individual,  entitled  to  tbe 
damages  which  be  had  sustained  as  tbe 
husband  of  decedent  because  of  her  In- 
Jury  and  death,  but  as  her  personal  repre- 
sentative, entitled  to  very  different  damages. 
The  effect  of  the  amendment  was  to  permit 
Mr.  Walker  as  an  individual  representing  one 
cause  of  action  to  get  out  of  court,  and 
Mr.  Walker  as  administrator  representing  an 
entirely  different  cause  of  action  to  get  Into 
court  This  is  not  permissible.  People  v. 
Judges,    1    Doug.    434;     People    t.    Circuit 


Jndga,  13  Micb.  205,  and  cases  cited. 
Hurst  r.  Railway,  84  Micb.  539,  48  N.  W.  44; 
Wood  V.  Insurance  Co.,  90  Micb.  437,  56 
N.  W.  8;  Angell  v.  Pruyn,  126  Mich.  16.  85 
N.  W.  253,  and  tbe  cases  there  cited. 

Judgment  la   reversed,  and  a   new   trial 
ordered. 


PEOPLE  T.  HAXER. 
(Supreme  Ooort  of  Michigan.     July  8,  1906.) 

1.  Cbiicinai,  Law— Evidencb— ■ADicissiBn.rrr 
— Resibtino  Abbebt. 

In  a  prosecution  for  assault  with  Intent 
to  kill,  to  which  the  defense  was  temporary 
alcoholic  insanity,  evidence  as  to  the  conduct 
of  defendant  in  resisting  arrest  and  shooting 
at  the  officer  about  an  hour  after  the  commission 
of  the  crime  was  admissible  for  the  purpose 
of  showing  consciousness  of  guilt 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  {  780l] 

2.  HoMiciDB— Assault  WITH  iNTENTToKtix — 
EviDENCB—ADiassiBiuTT—InxBRT— Resist- 
ISO  Officeb. 

The  evidence,  in  connection  with  evidence 
of  the  purchase  of  the  pistol  by  defendant 
about  an  hoar  before  he  shot  his  wife,  was  ad- 
missible to  show  the  intent  with  which  such 
assault  was  committed. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent  Dig.  Homicide.  {  801.] 

Error  to  Recorder's  Court  of  Detroit;  James 
Phelan,  Judge. 

Louis  Haxer  was  convicted  of  assault 
with  Intent  to  kill,  and  brings  error.  Af- 
firmed. 

Argued  before  McALVAT,  BLAIR,  MONT- 
OOMEKT,  OSTRANDER,  and  HOOKER,  JJ. 

Matthew  S.  Galney,  for  appellant  Or- 
mond  P.  Hunt,  Pros.  Atty,  and  Walter  M. 
Trevor,  Asst  Pros.  Atty.,  for  tbe  People. 


OSTRANDER,  J.  Respondent,  on  Decem- 
ber 3,  1904,  'At  the  city  of  Detroit  about  Q 
o'clock  in  tbe  afternoon,  purchased  a  revolver 
and  some  cartridges,  went  to  the  place  where 
his  wife,  from  whom  he  was  separated,  was 
employed,  reaching  that  place  at  about  7 
o'clock,  and  offered  to  escort  her  home.  His 
company  being  refused,  he  shot  at  her  across 
the  counter.  Tbe  bullet  did  not  strike  her. 
She  ran  Into  an  adjoining  room,  whereupon 
respondent  shot  her  sister  In  the  arm,  pur- 
sued his  wife  Into  the  adjoining  apartment 
and  shot  a  Mrs.  Schneider,  who  be  supposed 
was  his  wife,  In  the  chin,  again  in  the  wrist 
and  again  In  the  arm.  He  then  left  the  house. 
He  was  arrested  some  time  later  at  a  saloon, 
distant  more  than  a  mile  from  the  place  of 
the  shooting.  When  tbe  arrest  was  attempt- 
ed, be  shot  an  ofilcer  and  a  man  who  assist- 
ed in  making  the  arrest  and  shot  at  but 
missed,  another  officer.  He  was  charged 
with  assault  with  intent  to  kill  and  murder 
bis  wife,  and  was  convicted.  A  motion  for 
a  new  trial  was  made  and  overruled. 

It  is  the  theory  of  respondent's  counsel 
that  his  client  was,  upon  the  occasion  set 
out,  temporarily  Insane  as  the  result  of  us- 
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ing  Intoxicating  llqnors.  Defendant  was  a 
■witness,  and  testified  In  substance  tbat  he  was 
In  such  a  state  of  Intoxication  on  the  night 
In  qnestlon  that  he  did  not  remember  an7  of 
the  occurrences  given  In  evidence  by  the  prose- 
cution. It  Is  contended  for  respondent  that 
it  was  error  to  permit  the  Introduction  of 
testimony  to  show  the  conduct  and  acts  of 
respondent  at  the  time  the  arrest  was  made. 
The  court  Instructed  the  jury  that  In  deter- 
mining the  fact  of  gnllt  or  Innocence  they 
had  the  right  "to  take  into  consideration  the 
-conduct  of  this  defendant  from  the  time  that 
he  possessed  himself  of  this  deadly  weapon 
up  to  the  time  that  he  was  disarmed."  In 
his  opening  statement,  the  prosecuting  attor- 
ney said  that  he  proposed  to  show  the  events 
<and  he  stated  what  they  were)  before  and 
after  the  particular  act  of  shooting,  "to  show 
the  murderous  disposition  of  this  man  at 
tbat  time,  and  that  he  had  murder  In  his 
heart."  It  appears,  and  the  testimony  Is 
not  disputed,  that  respondent  went  from  the 
bakery,  where  the  first  shooting  was  done, 
directly  to  Noten's  saloon.  Noten  testified 
that  respondent  entered  his  place  about  8 
Vdock,  "something  like  that,"  was  there  about 
15  mlnntes,  during  which  time  he  had,  and 
paid  for,  a  drink,  when  the  officers  arrived. 
He  pointed  out  respondent  to  the  officers,  and 
when  they  attempted  to  arrest  respondent 
be  resisted  In  the  manner  already  stated. 
It  has  generally  been  supposed  that  the  fact 
that  one  accused  of  crime  resisted  arrest  may 
he  shown  by  the  prosecution  (Hall  v.  People, 
39  Hlch.  717) ,  and  be  considered  by  the  Jury 
with  all  other  facts  and  circumstances  at- 
tending the  commission  of  the  alleged  crime. 
Like  flight  and  concealment,  such  conduct 
has  been  admitted  as  evidence  of  conscious- 
ness of  gnllt  The  fact  of  resistance  was  not 
the  less  proper  evidence  because  it  took  oue 
form  rather  than  another. 

It  la  urged,  however,  that  the  Intent  with 
which  the  assault  was  made  upon  the  wife 
Is  the  gist  of  the  offense  charged,  and  that 
the  testimony  of  the  subsequent  shooting  bad 
a  tendency  to  prove,  and  the  trial  Judge  per- 
mitted it  to  be  used  to  prove,  the  ofTense 
charged.  Including,  of  course,  the  Intent  with 
which  the  assault  upon  the  wife  was  commit- 
ted; that  It  amounted  to  proving  the  offense 
charged  by  evidence  of  other  distinct  and  sub- 
sequent offenses.  Intent  Is  a  mental  attitude 
made  known  by  acts.  "The  willful  use  of  a 
deadly  weapon  without  excuse  or  provocation, 
In  such  a  manner  as  to  Imperil  life.  Is  almost 
universally  recognized  as  showing  a  feloni- 
ous Intent,"  fVellar  v.  People,  30  Mich.  16, 
20.  The  presumption  is  not  conclusive,  and 
the  Intent  charged  must  be  proven  beyond 
a  reasonable  doubt.  Given  the  conduct  of 
respondent  for  a  half  hour  before  and  an 
hour  after  be  shot  at  his  wife,  we  have  some 
reasonable  basis  for  determining  his  Intent 
In  assaulting  her.  Beginning  with  the  pur- 
chase of  the  revolver,  the  events  to  the  time 
-orhen  respondent  was  disarmed  are  Intimate- 


ly connected  and  associated,  and  evidence  of 
the  series  and  the  sequence  of  these  events 
was  proper  to  be  considered  by  .the  Jury  In 
determining  the  state  of  mind  of  the  accused. 
It  Is  not  the  case  of  proving  the  crime  char- 
ged by  evidence  that  another  crime  was  sub- 
sequently committed,  but  of  proving  the  pur- 
pose and  Intent  of  respondent  by  his  conduct 
before,  at  the  time  of,  and  immediately  after 
the  alleged  offense.  We  should,  i)erhaps,  ad- 
mit the  contention  of  counsel  that  during  the 
period  from  the  first  to  the  last  shooting  the 
state  of  mind  of  respondent  might  have 
changed,  that  his  mental  attitude  with  re- 
spect to  his  wife  might  be  different  from  that 
assumed  towards  the  officers  who  accomplish- 
ed his  arrest  that  he  might  have  drunk  more 
liquor,  and  that  he  was  confronted  with  a 
different  set  of  circumstances  at  the  different 
times.  It  does  not  follow  that  the  facts 
should  not  all  of  them,  have  been  submitted 
to  the  Jury. 

What  has  been  said  disposes  of  a  number 
of  the  assignments  of  error.  The  others 
which  are  relied  upon  have  been  examined, 
and  require  no  discussion.  They  are  over- 
ruled. 

The  Judgment  is  affirmed. 


PEOPLB  T.  LONG. 
(Supreme  Court  of  Michigan.     July  8,  1000.) 
CsiuisjlL    Law— Rape— Evidence— Revxbsi- 

BLE    E^EOR. 

In  a  prosecution  for  rape,  the  admission 
of  testimony  of  a  witness  that  since  the  prose- 
cution was  commenced  a  reward  was  offered 
witness  to  atop  the  case  was  reversible  error; 
the  prosecution  offering  no  evidence  tending  to 
show  that  defendant  procured  the  offer  to  be 
made,  or  that  it  was  made  with  his  approval 
or  acquiescence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  |  785.] 

Error  to  Circuit  Court  Oceana  County; 
Fred  J.  Russell,  Judge, 

Sidney  Long  was  convicted  of  rape,  and 
brings  error.    Reversed. 

Argued  before  McALVAT,  BLAIR,  MONT- 
GOMERY, OSTRANDEB,  and  HOOKER,  JJ. 

W.  E.  Osmun  and  Nlms,  Hoyt  Erwin, 
Sessions  &  Vanderwerp,  for  appellant  John 
R  Bird,  Atty.  Gen.,  and  Wallace  Foote,  Pros. 
Atty.,  for  the  People. 

HOOKER,  J.  The  defendant  was  convict- 
ed of  rape.  The  cause  being  brought  here 
by  writ  of  error,  we  infer  that  he  was  sen- 
tenced, though  the  printed  record  falls  to 
show  it 

Upon  the  trial  the  following  occurred:  "Q. 
Since  this  case  has  been  commenced,  has 
any  person  come  to  you  for  the  purpose  of 
trying  to  get  you  to  stop  the  case  by  the 
offer  of  a  reward  to  you?  A.  Yes,  sir.  Q. 
Did  you  say  that  be  came  In  the  Interest  of 
Bid  Long?  Mr.  Sessions:  I  object  to  It 
and  move  to  strike  out  this  other  testimony 
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as  Incompetent  The  CJonrt:  I  will  sustain 
the  objection  as  to  tibls,  bnt  I  will  OTerrnle 
the  application  to  strike  It  out  Mr.  SeasIoaB: 
Give  me  an  exception."  Tbe  prosecution 
should  not  have  made  this  proof,  nnlesa 
able  to  offer  some  testimony  tending  to  show 
that  the  defendant  procnred  the  offer  to  be 
made,  or  that  It  was  made  with  his  approval 
or  acquiescence^  We  find  nothing  to  indicate 
that  he  had  any  such  evidence,  so  the  matter 
rested  upon  the  bare  statement  that  a  re- 
ward had  been  offered,  etc.  It  was  testimony 
sure  to  Injure  the  defendant  and  we  must 
treat  It  as  ground  for  reversal. 

We  think  It  unnecessary  to  discuss  other 
questions  further  than  to  say  that  In  the 
absence  of  a  request  and  under  the  testi- 
mony in  this  case,  it  should  not  be  reversed 
for  the  failure  to  submit  the  questions  re- 
lating to  lower  grades  of  the  offense  charged. 

The  Judgrment  is  reversed,  and  a  new  trial 
ordered. 


PEOPLE  V.  WRIGHT. 
(Supreme  Court  of  Michigan.     July  3,  1906.) 

1.  IKTOBKATZOIT    —    OFFKnBK       INCXUDO)       HT 

Ghaboe— Assault  with  Intent  to  Kiix. 
An  information  charging  an  asaanlt  with 
Intent  then  and  there  to  commit  the  crime  of 
murder  is  sufficient  to  support  a  conviction 
for  a  greater  offense  than  assault,  though  it 
fails  to  aver  willfulness  or  malice  aforethought 

[Ed.  Note. — For  cases  in  point  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  IS  577- 
679.] 

2.  HomciDE  —  SeI/F-Defenbe  —  Thbeatenxd 
Attack— Affearancb  or  Dangeb. 

In  a  prosecution  for  an  assault  with  intent 
to  commit  murder,  in  which  defendant  claimed 
that  he  acted  in  self-defense,  believing  tliat  tbe 
person  assaulted  was  about  to  attack  blm  with 
a  knife,  an  instruction  that  if  such  person  did 
not  have  a  knife,  the  defense  of  self-defense 
must  fall,  was  erroneous,  as  defendant  had  a 
right  to  act  upon  the  circumstances  as  they 
reasonably  appeared  to  him. 

[Ed.  Note. — For  cases  in  point  see  vol.  26, 
Cent  Dig.  Homicide,  |  629.] 

Error  to  Circuit  Court  St  Clair  County; 
Eugene  F.  Law,  Judge. 

James  Wright  was  convicted  of  an  assault 
with  an  Intent  to  do  great  bodily  harm,  and 
brings  error.    Reversed  and  remanded. 

Argued  before  McALVAY,  P.  J.,  and 
BLAIR,  MONTGOMERY,  OSTRANDER,  and 
HOOKER,  JJ. 

Cady  &  Crandall,  for  appellant  Alex. 
Moore,  Pros.  Atty.,  for  tbe  People. 

MONTGOMERY,  J.  Tbe  respondent  was 
convicted  of  tbe  offense  of  assault  with 
intent  to  do  great  bodily  harm,  less  than  the 
crime  of  murder.  The  case  comes  before  na 
on  exceptions  before  Judgment 

The  information  charged  on  assault  on 
James  A.  Penny  in  admittedly  sufficient  de- 
tail, and  added,  "wUh  Intent  then  and  there 
to  commit  the  crime  of  murder."  It  was 
contended  that  under  tlilB  information  tbe 


respondmt  could  properly  be  convicted  of  no 
greater  offense  than  assault  for  tbe  reason 
tliat  tbe  information,  in  so  fbr  as  it  at- 
tempts to  charge  the  intent  to  commit  tbe  ag- 
gravated offense,  falls  to  aver  willfulness  or 
malice  aforethought  Tbe  objection  is  with- 
out force.  The  information  followed  tbe  lan- 
guage of  the  statute,  and  this  Is  sufficient 
Rice  T.  People,  15  Mich.  8 ;  People  v.  Taylor. 
96  Mich.  576.  66  N.  W.  27,  21  L.  R.  A.  287. 
Tbe  circumstances  of  the  assault  as  detailed 
by  tbe  people's  witnesses  were  as  follows: 
On  June  25,  1905,  respondent  in  company 
with  one  Rosetta  Tlsman,  called  at  the  home 
of  James  A.  Penny,  In  the  city  of  Port  Huron, 
about  the  hour  of  6  o'clock  in  the  evening. 
Tbe  claimed  purpose  of  the  visit  of  respond- 
ent to  tbe  home  of  Penny  was  to  obtain  pos- 
session of  a  watch  which  bad  been  by  re- 
spondent left  with  one  John  Pariso,  son-in- 
law  of  Penny.  Some  montlis  prior  to  tbe 
date  in  question  Pariso  had  delivered  posses- 
sion of  the  watch  to  Penny,  and  at  some  time 
between  the  date  Pariso  obtained  tbe  watch 
and  June  25tb  tbe  watch  had  been  broken 
and  Penny  had  paid  tbe  bill  for  having  the 
watch  repaired,  amounting  to  $1.  At  the 
time  respondent  let  Pariso  have  this  watcii, 
be  obtained  a  loan  on  tbe  same  of  25  cents. 
When  respondent  made  a  demand  for  the 
watch  upon  James  Penny,  he  (Penny)  at 
first  Informed  Wright  that  he  had  $1-25 
against  it  but  later  in  tbe  conversation  Penny 
tendered  the  watch  to  tbe  respondent  with- 
out the  repayment  of  any  money  whatsoever. 
Before  any  controversy  arose  between  the  re- 
spondent and  Penny,  Rosetta  Tlsman  stated 
to  Penny  that  the  watch  in  controversy  was 
one  wbicb  belonged  to  her  husband,  and 
tliat  Penny  had  no  right  thereto.  To  this 
Penny  replied  that  if  tbe  watch  belonged 
to  her  husband,  respondent  bad  no  right  to 
pawn  it  Rosetta  Tlsman  then  turned  to 
respondent  and  said,  "Jim,  did  yon  hear  him 
swearing  at  me?"  Penny  denied  having 
sworn  at  Rosetta  Tlsman,  and  stated  that  if 
he  had  done  so,  he  was  sorry  for  It  At  this 
respondent  handed  his  overcoat  and  umbrella 
to  Rosetta  Tlsman,  and  started  toward  James 
Penny.  Penny  then  began  liacklng  up  away 
from  respondent  who  followed  him  up.  Ro- 
setta Tlsman  then  said:  "Look  out!  He  Is 
drawing  a  knife."  At  this  respondent  drew 
a  gun  out  of  his  pocket  and  said:  "You 
old  son  of  a  bitch,  you  would  cut  me,  would 
you?"  When  respondent  started  toward  Pen- 
ny, be  was  away  a  distance  of  from  10  to  12 
feet  The  revolver  was  fired  off,  Infiicting  a 
wound  to  Penny's  scalp.  Respondent  testi- 
fied that  be  saw  Penny  take  out  of  his 
pocket  a  knife,  open  it  and  attempt  to  strike 
him  (respondent)  with  it  Penny  testified 
that  he  had  no  knife  in  his  hand  at  any  time. 
Tbe  circuit  Judge  charged  the  Jury  as 
follows :  "The  respondent  does  not  deny  that 
he  fired  a  revolver  shot  which  struck  James 
A.  Penny,  but  admits  that  he  did  so,  and 
claims  that  be  did  so  in  self-defense.    He 


Digitized  by  LjOOQIC 


max.) 


THOMPSON  T.MBWLAND. 


93 


claims  tbat  James  A.  Penny  assaulted  blm 
irith  a  knife,  and  that  he  (the  respondent) 
only  took  such  defensive  and  aggressive 
measores  towards  James  A.  Penny  that  at  the 
time  and  onder  the  circumstances  he  con- 
sidered necessary  In  order  to  protect  him- 
self from  Injury.  If  you  find  that  James  A. 
Penny  did  assault  the  respondent  with  a  knife, 
and  if  you  further  find  that  the  respondent, 
under  all  the  circumstances  of  the  case  as 
they  appeared  to  him  at  the  time,  honestly  be- 
lieved tbat  be  was  In  danger  of  hla  life  or  of 
great  bodily  harm,  and  honestly  believing 
tliat  It  was  necessary  for  him  to  do  what  the 
evidence  shows  he  did  do  In  order  to  save 
himself  from  such  apparent  or  threatened 
danger,  then  you  should  find  him  not  guilty 
of  any  of  tbe  charges  here  made  against  him. 
However,  If  James  A.  Penny  did  not  as- 
sault the  respondent  with  a  knife,  then  tbe 
defense  bere  made  of  self-defense  fails;  for 
It  la  not  claimed  that  Mr.  Penny  did  any 
other  act  to  respondent  which  Justifled  the 
use  of  tbe  revolver  as  the  respondent  did 
use  It,  except  to  assault  tbe  respondent  with 
a  knlf&  Hence  it  becomes  an  Important  mat- 
ter for  you  to  determine  whether  or  not 
James  A.  Penny  assaulted  the  respondent 
with  a  knife  on  the  occasion  In  question.  In 
determining  this  question  of  self-defense,  you 
should  take  Into  consideration  tbe  question 
of  whether  James  A.  Penny  or  the  re- 
spondent was  the  aggressor,  so  far  as  an  as- 
sault made  by  either  on  the  other  is  con- 
cerned. Mr.  Cady :  I  think  the  court  should 
Instruct  tbe  jury  tbat  It  was  as  It  occurred 
to  tbe  defendant  there.  Court'.  I  think  I 
have  covered  It  thoroughly." 

Error  Is  assisted  on  that  portion  of  tbe 
charge  which  In  effect  withdraws  from  tbe 
consideration  of  tbe  Jury  the  defense  of  self- 
defense  in  case  the  Jury  should  find  that 
Fenny  bad  no  knlf&  The  record  shows  tbat 
tbe  respondent's  counsel  contended  to  the 
Jury  tbat,  even  though  Mr.  Penny  did  not 
have  a  knife,  if  tbe  circumstances  were  such 
that  tbe  respondent  had  reason  to  believe 
that  be  did  have  a  knife,  and  that  respondent 
was  in  fear  of  his  life  or  great  bodily  barm, 
he  was  Justifled  in  using  such  force  in  self- 
defense  as  appeared  necessary  at  tbe  time. 
Tbe  circuit  Judge  certifies  tbat  be  beard  no 
such  argument,  and  that  counsel's  argument 
was  not  taken  down  by  tbe  stenographer,  and 
that  tbat  theory  of  defense  was  not  presented 
to  tbe  circuit  Judge  on  the  trial,  by  request 
to  charge  or  otberwlsa  The  certificate  does 
not  negative  the  fact  tbat  such  argument  was 
not  made  to  tbe  Jury.  At  the  most  it  cannot 
be  said  that  respondent  waived  any  defense 
which  the  testimony  left  him  open  to  make. 
The  charge  was  erroneous  In  making  tbe 
question  of  self-defense  turn  wholly  upon  the 
question  of  whether  Penny  had  a  knife.  Tbe 
role  tbat  tbe  respondent  had  the  right  to 
act  upon  the  circumstances  as  they  reason- 
ably appeared  to  him  was  recognized  In  one 
portion  of  tbe  charge,  but  this  portion  of 


tbe  charge  Ignores  this  rule.  See  Hurd  v. 
People,  25  Mich.  405;  People  v.  Lilly,  88 
Mich.  270. 

We  think  tbe  rulings  admitting  testimony 
as  to  the  relations  between  Bosetta  TIsman 
and  respondent,  and  permitting  inquiry  into 
the  past  life  of  respondent,  were  within  the 
discretion  of  tbe  trial  Judge. 

For  tbe  error  pointed  out,  the  conviction  Is 
set  aside,  and  a  new  trial  ordered. 


THOMPSON  V.  NEWI/AND. 
(Sopremr  Court  of  Michigan.     July  8,  1906.) 

1.  Pbauduunt   Convbtanoes   —   ABBOLxrav 
Tbansfeb  of  Pebsonalty — Statutes. 

A  debtor  sold  personalty  at  an  agreed  con- 
sideration, which  the  buyer  promised  to  pay  to 
creditors.  Beld,  that  the  transaction  was  a 
sale,  and  not  within  Comp.  Lews  1897,  S  9514, 
making  transfers  of  goods  In  trust  for  the  use 
of  the  person  mahlng  the  same  void  as  against 
creditors. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Fraudulent  Conveyances,  f  365.] 

2.  Same. 

A  debtor  sold  personalty  at  an  agreed  price, 
all  of  which  the  bnyer  promised  to  pay  to 
creditors.  There  was  nothing  to  show  that 
the  price  was  not  a  fair  one,  nor  was  there  any 
evidence  that  the  debts  which  the  buyer  prom- 
ised to  pay  were  not  bona  fide.  Held,  that  the 
transaction  was  not  fraudulent  as  against  cred- 
itors, though  the  arrangement  did  not  provide 
for  the  payment  of  all  creditors. 
8.  Save— Admissibilitt  of  Evidence. 

Where  the  act  of  a  debtor  in  contracting  a 
debt  and  his  act  in  making  a  sale  were  independ- 
ent acts  and  were  not  parts  of  a  scheme  to  de- 
fraud creditors,  evidence  that  he  perpetrated  a 
fraud  in  contracting  the  debt  was  not  admissiule 
on  the  question  whether  the  sale  was  fraudulent 
as  against  creditors. 

4.    SaUE— SUFFICIENCT  OF  EvinERCE. 

A  debtor  sold  personalty  at  an  agreed  price 
which  the  buyer  promised  to  pay  to  creditors. 
Subsequently  a  creditor  attached  a  part  of  the 
property  sold.  The  debtor  then  told  the  buyer 
not  to  pay  the  indebtedness  due  such  creditor 
but  to  apply  the  same  on  an  indebtedness  due 
to  the  bnyer.  Held,  that  the  act  of  the  debtor 
did  not  prove  that  the  original  transaction 
was  fraudulent  as  against  creditors. 

Error  to  Circuit  Court,  Werford  County; 
Clyde  C.  Chittenden,  Judge. 

Action  by  Orlow  Thompson  against  Richard 
Newland.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Argued  before  CARPENTER,  C.  J.,  Mc- 
ALVAY,  BLAIR,  HOOKER,  and  MOORE,  J  J. 

I.  C.  Wheeler,  for  appellant  Fred  C. 
Wetmore,  for  appellee. 

CARPENTER,  C.  J.  Plaintiff  brought 
this  action  of  replevin  to  recover  possession 
of  60  cords  of  wood  beld  by  tbe  defendant  as 
a  constable  by  virtue  of  an  execution  issued 
out  of  a  Justice  court  on  a  Judgment  ren- 
dered In  an  attachment  suit  In  favor  of  one 
George  M.  Brooks  and  against  Frank  Gilbert 
The  wood  In  controversy  was  a  part  of  a 
larger  quantity  cut  by  Gilbert  on  tbe  land  of 
plaintiff.    Early  In  December,  1904,  Gilbert 
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sold  this  wood  to  plaintiff  at  the  agreed  con- 
sideration of  $1  per  cord.  This  considera- 
tion was  to  be  paid  to  creditors  of  Gilbert. 
One  of  these  creditors  was  Brooks,  the  plain* 
tiff  in  the  attachment  suit  above  mentioned. 
The  amount  to  be  paid  him  was  only  a  part 
of  the  indebtedness  due.  Part  of  these  claims 
had  been  paid  before  the  commencement  of 
the  attachment  suit. 

It  was  the  claim  of  defendant  that  the 
transfer  to  plaintiff  was  made  In  trust  for  the 
ui^e  of  Gilbert,  and  that  the  same  was  there- 
fore Told  by  virtue  of  section  9514,  C!omp. 
Laws  1897.  This  claim  is  entirely  nnfoond- 
ed.  The  transaction  was  a  sale,  whereby 
plaintiff  acquired  the  complete  title.  There 
was  no  tmst,  and  the  section  of  the  statute 
referred  to  does  not  apply. 

It  was  also  claimed  that  the  sale  was  made 
with  the  Intent  to  hinder,  delay,  or  defraud 
creditors,  and  was  therefore  made  void  by 
section  9533,  Comp.  Laws  1887.  This  issue 
was  submitted  to  a  Jury  who  rendered  a  vct- 
lict  In  favor  of  plaintiff.  Defendant  asks 
us  to  revers'e  the  Judgment  entered  on  said 
verdict  upon  various  grounds.  It  is  unneces- 
sary to  state  these  grounds.  It  is  sufficient 
to  say  that  they  are  all  answered  by  showing, 
as  we  will  endeavor  to  do,  that  there  was 
no  evidence  of  fraud  ^d  the  trial  court 
might  very  properly  have  directed  a  verdict 
in  plaintiff's  favor.  There  is  no  evidence 
in  this  case  tending  to  prove  that  the  price 
plaintiff  agreed  to  pay  for  this  wood  was 
not  a  fair  price.  There  is  no  evidence  in 
this  case  tending  to  prove  that  all  of  the 
debts  of  Gilbert  which  plaintiff  promised 
to  pay  were  not  bona  fide  debts,  and  it  is 
to  be  borne  in  mind  that  the  entire  amount 
for  which  this  wood  was  sold  was  to  be 
paid  to  such  creditors.  The  transaction  In- 
stead of  being  one  calculated  to  hinder,  delay 
or  defraud  creditors,  was  one  which  had  for 
Its  object  the  payment  of  said  creditors.  It 
is  true  that  the  arrangement  did  not  provide 
for  the  payment  of  all  creditors  (It  omitted 
a  portion  of  the  indebtedness  due  Brooks), 
but  this  did  not  make  the  transaction  fraudu- 
lent, for  a  debtor  has  a  right  to  pay  one  cred- 
itor in  preference  to  another.  See  Sheldon 
V.  Mann,  85  Mich.  265,  48  N.  W.  573 ;  Warner 
V.  Llttlefleld,  89  Mich.  329,  50  N.  W.  721;  Nat. 
Bank  of  Oshkosh,  v.  Nat.  Bank  of  Ironwood, 
100  Mich.  485,  69  N.  W.  231;  McMorran  v. 
Moore,  113  Mich.  101.  71  N.  W.  605. 

As  evidence  of  fraud,  defendant  sought  to 
prove  that  Gilbert  perpetrated  a  fraud  In 
contracting  the  Indebtedness  due  Brooks, 
and  complaint  is  made  because  the  trial 
court  struck  out  this  evidence.  It  Is  to  t>e 
doubted  whether  the  evidence  stricken  out 
even  tended  to  prove  that  said  Indebtedness 
was  fraudulently  contracted.  If  so,  It  had 
no  tendency  whatever  to  prove  that  there  was 
fraud  in  the  sale  from  Gilbert  to  plaintiff. 
This  case  Is  not  like  that  of  Heath  v.  Koon, 
130  Mich.  54,  89  N.  W.  559.  There  a  creditor 
who  attacked  as  fraudulent  a  mortgage  giv- 


en by  his  debtor  to  bis  (the  debtor's)  wife- 
was  permitted  to  show  that  his  (the  credit- 
or's) Indebtedness  was  fraudulently  con- 
tracted. In  that  case  there  was  an  intimate- 
relation  between  the  act  of  the  creditor  li» 
contracting  said  indebtedness  and  In  gMag- 
said  mortgage.  There  was  evidence  warrant- 
ing the  Inference  that  those  two  acts  were- 
parts  of  the  same  scheme  of  fraud.  In  the 
case  at  bar  the  act  of  Gilbert  In  contractlns^ 
the  Indebtedness  to  Brooks  and  his  act  In 
making  the  sale  to  plaintiff  tiad  no  relation 
whatever.  In  such  cases  the  rule  is  welt 
settled  that  upon  a  charge  of  fraud,  evidence 
of  the  commission  of  another  and  distinct' 
fraud  is  Inadmisf'Ibie,  "A  charge  of  frand- 
in  a  particular  transaction  cannot  be  proved 
by  evidence  of  other  and  independent  frauds 
*  *  *  unless  It  appears  that  there  is  sucU- 
a  connection  between  the  transactions  as 
to  authorize  the  inference  that  the  frauds  are- 
both  parts  of  a  general  scheme  or  purpose 
to  defraud."  14  A.  &  E.  Ency.  of  I«w  (2d 
Ed.)  p.  196.  "To  render  such  evidence  (evi- 
dence of  other  frauds)  admissible  •  •  • 
it  must  appear  that  they  were  so  connected 
in  point  of  time  and  otherwise  with  the  one 
In  issue  as  to  make  it  apparent  that  all- 
were  carried  out  in  pursuance  of  a  common 
fraudulent  purpose."  20  Cyc.  760,  770.  See, 
also,  Jordan  v.  Osgood,  109  Mass.  457,  12  Am. 
Rep.  731 ;  Edwards  v.  Warner,  85  Conn.  517. 

If  there  was  any  other  evidence  in  the 
case  tending  to  prove  fraud  it  was  this: 
After  Brooks  attached  the  property  involved 
in  this  suit,  Gilbert  told  plaintiff  not  to  pay 
the  indebtedness  due  Brooks,  but  to  apply  the 
same  on  an  indebtedness  due  himself  (plain- 
tiff). While  we  might  not  approve  this  con- 
duct of  Gilbert,  it  obviously  has  no  tendency 
to  prove  that  the  original  arrangement 
whereby  plaintiff  bought  the  wood  was  in- 
tended to  defraud  creditors.  We  conclude,, 
as  heretofore  stated,  that  there  was  no  evi- 
dence which  had  any  tendency  to  prove  that 
the  sale  to  plaintiff  was  fraudulent,  and' 
that  a  verdict  should  have  been  directed^ 
in  his  favor. 

Judgment  affirmed. 


BARKER  V.  WELSH  et  al. 

(Supreme  CJourt  of  Michigan.     July  3,  190C> 

Phtbioians  and  Sdroeons — Surgical  Opeka- 
TioN  on  Minob  Without  Consent  of  Par- 
ent— Death  op  Patient. 

A  boy  17  years  old,  afflicted  with  a  smalt 
tumor  of  the  ear,  for  which  he  bad  taken 
treatment,  went  to  a  nearby  city,  accompanied 
by  adult  relatives,  was  examined  by  a  surgeon, 
and  went  back  home,  agreeing  to  return  later 
and  hear  the  surgeon's  diagnosis.  On  his  re- 
turn, accompanied  at  this  time,  also,  by  adult 
reiaUves,  he  arranged  to  have  the  tumor  re- 
moved. While  an  anaesthetic  was  being  ad- 
ministered, preparatory  to  this  oiieration,  the 
ttie  boy  died.  Held,  that  the  surgeons  perform- 
ing the  operation  were  not  liable  in  damages  t» 
the  boy's  father  because  of  the  fact  that  he  had 
not  consented  to  the  operation. 
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Error  to  Superior  Court  of  Grand  Ra^iids; 
William  3.  Stuart,  Judge. 

Action  by  Jan  Bakker  aa  admlniatrator 
of  Stephen  Bakker,  deceased,  against  D.  Em- 
mett  Welsh  and  another.  There  was  judg- 
ment for  defendants,  and  plalntUE  brings  er- 
ror.   Affirmed. 

Argued  before  McALVAT,  GRANT,  OS- 
TRANDBR,  HOOKEB,  and  MOOBE,  JJ. 

Lombard  &  Hext,  for  appellant.  Albert 
Crane  and  Mark  NorrlSt  for  appellees. 

MOOBE,  J.  Stephen  Bakker  died  npon 
tbe  operating  table  at  a  hospital  In  Grand 
Rapids,  while  defendant  Apted  was  adminis- 
tering to  him  chloroform  preparatory  to  the 
removal  of  a  tumor  by  tbe  defendant  Welsh. 
The  plaintiff  Is  the  father  of  tbe  deceased, 
and,  after  being  appointed  administrator  of 
tbe  estate  of  deceased,  brought  this  suit; 
bis  counsel  stating  upon  the  trial  that  his 
claim  waa  under  what  It  known  by  the  law- 
yers and  the  courts  as  the  "Death  Act"  The 
trial  judge  directed  a  verdict  In  favor  of  the 
defendants.  The  case  is  brought  here  by 
writ  of  erHW. 

Stephen  Bakker  was  17  years  old.  He 
lived  with  bia  father  on  a  farm.  He  was  a 
large,  healthy-appearing  person.  He  had  a 
tomor  upon  his  left  ear  about  the  size  of  a 
dove's  egg.  Some  time  before  his  death  he 
had  received  treatment,  and  the  tumor  near- 
ly disappeared;  but  prior  to  the  middle  of 
Febmary,  1904,  it  reappeared,  and  he  came 
to  Grand  Baplds  to  consult  some  physician 
about  it  He  had  an  aunt  about  60  years  old 
and  two  adult  sisters  living  In  Grand  Rapids, 
vith  whom  he  went  to  the  office  of  the  de- 
fendant Welsh,  who  waa  a  specialist  and 
had  practiced  medicine  and  surgery  a  long 
time.  After  an  examination  he  was  told  it 
would  be  necessary  to  have  a  microscopic 
examination  made  to  determine  the  character 
of  the  growth,  and  he  was  sent  to  Dr.  Wil- 
liams, another  specialist,  who  made  an  In- 
cision and  obtained  a  specimen  from  tbe 
tamor,  and  young  Bakker  returned  to  his 
fatbM's.  On  the  following  Saturday  or  Sun- 
day he  again  went  to  the  office  of  Dr.  Welsh, 
accompanied  by  at  least  one  of  bis  sisters, 
and  was  Informed  of  the  report  made  by  Dr. 
Williams,  and  was  told  It  would  be  best  to 
have  the  tumor  removed  by  a  sivglcal  opera- 
tion at  the  hoepital. 

The'  testimony  Is  somewhat  conflicting  as 
to  what  was  said.  The  sister  claims  Stephen 
objected  to  taking  an  aneesthetic,  and  was 
told  there  was  no  danger.  The  doctor  says 
that  be  told  him  there  was  always  some 
danger  in  taking  an  anaesthetic,  bnt  that  he 
advised  him  to  have  the  operation  performed. 
On  Tuesday  afternoon  Stephen,  with  his 
aimt  and  at  least  one  sister,  went  again  to 
the  office  of  Dr.  Welsh  and  was  sent  from 
there  to  the  hospital,  where  they  all  under- 
stood an  oi>eratIon  should  be  performed  tbe 
following  day.    In  tbe  meantime  Dr.  Welsh 


had  arranged  with  Dr.  Apted,  an  expert  In 
the  administration  of  ansesthetics,  to  admin- 
ister the  chloroform.  A  careful  examination 
of  tbe  heart  and  lungs  of  the  young  man 
was  made.  They  appeared  to  be  normal, 
and  in  the  presence  of  tbe  hospital  nurse 
and  the  doctors,  with  tbe  usual  appliances 
for  successful  operations  at  hand,  young 
Bakker  was  put  upon  the  table.  Dr.  Apted 
began  to  administer  chloroform  by  means  of 
the  mask  and  drop  method,  and  had  admin- 
istered about  one-third  of  an  ounce,  taking 
from  seven  to  ten  minutes  in  which  to  do  it, 
and  Dr.  Welsh  was  just  about  to  commence 
the  operation,  when  suddenly  the  heart  of 
tbe  patient  stopped  beating.  Every  means 
known  to  the  profession  was  used  to  revive 
the  patient,  but  he  was  already  dead.  Tbe 
record  shows  the  father  did  not  know  an 
operation  was  to  be  performed.  There  were 
two  counts  in  the  declaration.  Stripped  of 
legal  verbiage  tbe  first,  stated  that  Stephen 
Bakker  was  a  minor  and  It  was  known  to 
the  defendant  Welsh  be  was  a  minor,  and 
that  It  was  Dr.  Welsh's  duty  to  inform  the 
father  and  get  his  consent  before  entering 
upon  this  operation.  Tbe  second  count  char- 
ges what  is  known  as  malpractice  or  want 
of  skill  in  the  operation,  and  that  young 
Bakker  died  by  reason  of  an  Improper  ad- 
ministration of  an  anaesthetic.  The  record, 
instead  of  disclosing  want  of  skill  In  the 
operation,  shows  quite  the  contrary.  We 
have  no  hesitancy  in  saying  the  trial  judge 
was  quite  right  in  so  saying  when  be  direct- 
ed a  verdict 

We  tben  come  to  tbe  question:  Are  de- 
fendants liable  in  this  action  because  they 
engaged  In  this  operation  without  obtaining 
the  consent  of  tbe  father?  Counsel  for  the 
plantlfT  are  Very  frank  with  the  court,  and 
say  In  their  brief:  "We  are  unable  to  aid 
the  court  by  reference  to  any  decisions  in 
point  We  have  devoted  much  time  and  re- 
search to  this  interesting  question,  bat  have 
been  unable  to  find  any  decisions  of  a  high- 
er court  either  supporting  or  opposing  the 
plalntUTs  contention,  and  we  will  therefore 
have  to  be  content  by  calling  tbe  court's 
attention  to  such  general  reasoning  as  leads 
us  to  take  the  view  herein  contended  for." 
They  then  argue  at  length  and  with  a  good 
deal  of  force  that,  as  the  father  is  the  natur- 
al guardian  of  the  child  and  is  entitled  to 
bis  custody  and  bis  services,  he  cannot  be 
deprived  of  them  without  his  consent.  We 
quote:  "We  contend  that  it  is  wrong  in 
every  sense,  except  in  cases  of  emergency, 
for  a  physician  and  surgeon  to  enter  upon  a 
dangerous  operation,  or,  as  in  this  case,  the 
administration  of  an  ansestbetlc,  conceded  to 
be  always  accompanied  with  danger  that 
death  may  result  witbout  the  knowledge 
and  consent  of  the  parent  or  guardian.  It 
is  against  public  policy  and  the  sacred  rights 
we  have  in  our  children  that  surgeons  should 
take  them  In  charge  without  our  knowledge 
and  send  to  us  a  corpse  as  the  first  notice  or 
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intimation  of  tbelr  relation  to  the  case."  On 
the  part  of  defendants  it  is  contended:  (1) 
Consent  of  ttie  father  was  unnecessary.  (2) 
The  lack  of  consent  was  not  the  cause  of  the 
boy's  death,  hence  not  actionable.  (3)  That 
if  it  were,  the  action  does  not  survive  under 
the  death  act  (4)  That  the  action,  if  any. 
Is  in  the  father,  not  in  the  administrator. 

We  do  not  thlnlc  it  necessary  to  a  dispo- 
sition of  the  case  to  decide  all  of  the  defenses 
interposed  by  the  defendant  The  record 
shows  a  young  fellow  almost  grown  Into  man- 
hood, who  has  been  for  a  considerable  period 
of  time,  while  living  with  his  father,  afflicted 
with  a  tumor.  He  has  attempted,  while  at 
home,  to  have  it  removed  by  absorption.  It 
does  disappear,  but  after  a  time  It  reappears. 
He  goes  up  to  a  large  city,  and  with  an 
aunt  and  two  sisters,  ail  adults,  submits  to 
examination,  receives  some  advice,  and  goes 
back  to  his  father  with  an  agreement  to  re- 
turn later  to  receive  the  report  of  the  expert 
who  is  to  make  the  microscopic  examination. 
He  returns  accordingly,  and  with  at  least 
some  of  bis  adult  relatives  arranges  to  have 
a  surgical  operation  of  a  not  very  dangerous 
character  performed.  Preparations  are  made 
for  its  performance.  There  is  nothing  in  the 
record  to  indicate  that  If  the  consent  of  the 
father  had  been  asked,  it  would  not  have 
been  freely  given.  There  is  nothing  in  the 
record  to  indicate  to  the  doctors,  before  en- 
tering upon  the  operation,  that  the  father  did 
not  approve  of  his  son's  going  with  his  aunt 
and  adult  sisters,  and  consulting  a  physician 
aa^to  his  ailment,  and  following  his  advice. 
We  think  It  would  be  altogether  too  harsh 
a  rule  to  say  that  under  the  circumstances 
disclosed  by  this  record,  in  a  suit  under  the 
statute  declared  upon,  the  defendants  should 
be  held  liable  because  they  did  not  obtain  the 
consent  of  the  father  to  the  administration  of 
the  ansesthetlc. 

Judgment  Is  affirmed. 


SCHULTZ  V.  GULDENSTEIN. 
(Sapreme  Court  of  Michigan.     July  3,  IMS.) 

1.  Libel  and  Slandeb—Pubucatioh— Ques- 
tion FOB  Jury. 

In  an  action  for  slander  based  on  the 
fact  that  defendant  had  chartred  plaintiff  with 
larceny,  there  was  evidence  that  a  report  for 
which  defendant  was  responsible  came  to  the 
knowledge  of  plaintiff  and  her  husband,  in 
consequence  of  which  the  husl>and  called  on 
defendant,  who  In  response  to  a  question  asked 
by  the  hnsband  stated  that  plaintiff  had  com- 
mitted larceny.  It  did  not  appear  that  plain- 
tiff directed  or  encouraged  the  interview  be- 
tween her  husband  and  defendant,  and  she  tes- 
tified that  she  discouraged  It  Beld,  that  the 
court  could  not  say  as  a  matter  of  law  that 
a  publication  by  defendant  of  the  slanderous 
words  was  not  made. 

[Ed.  Note. — For  cases   In  point,  see  vol.  32, 
Cent.  Dig.  Libel  and  Slander,  §  366.] 

2.  AppEAir— Habmxess  Ebbob— Bbboneoub  In- 

STBUCTIOKS. 

Where,  in  an  action  for  slander,  the  plea 
was  the  general  issue,  and  there  was  no  evi- 


dence proving  that  plaintiff  was  guilty  of  the 
crime  charged  by  defendant,  an  instruction 
that  because  no  plea  of  justification  had  been 
filed  and  no  claim  made  by  defendant  that  pl^n- 
tiff  conlmitted  the  crime  charged,  a  condu. 
sive  presumption  arose  that  plaintiff  did  not 
commit  the  crime,  though  erroneous,  was  not 
prejudicial  to  defendant 
8.  Libel  and  Sijindkb— Pbiviubocd  Commu- 

RICATIOHS— FaLSITT  AMD  MaUOE. 

In  an  action  for  slander  charging  plain- 
tiff with  larceny,  the  evidence  showed  that  a 
report  for  which  defendant  was  responsible 
came  to  the  knowledge  of  plaintiff  and  her 
huslMnd,  that  the  huslMmd  called  on  defendant 
and  In  response  to  a  question  he  stated  that 
plaintiff  was  guilty  of  larceny.  The  circum- 
stances were  such  as  to  preclude  any  presump- 
tion of  malice.  Held,  that  a  qualified  privilMe 
attended  the  publication  of  the  slanderous  words, 
and  defendant  was  responsible  only  in  case  it 
was  shown  that  the  words  were  false  and  that 
malice  existed. 

4.  SaIOE— BUBDEIt  OF  j^BOOr. 

Where,  in  an  action  for  slander,  the  evi- 
dence showed  that  a  qualified  privilege  attended 
the  utterances  complained  of,  the  burden  was 
on  plaintiff  to  prove  defendant's  knowledge  of 
the  falsity  of  the  charge  made. 

[Eki.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Libel  and  Slander,  {(278,  279.] 

6.  Saicb— Evidence  of  Rbfetitioii  or  Se-an- 
DERons  WoBDB— Adkissibujtt. 

Where,  in  an  action  for  slander,  the  evi- 
dence showed  that  a  qualified  privilege  attended 
the  publication  of  tne  words  complained  of, 
evidence  that  defendant  repeated  the  charge  to 
others  was  inadmissible  as  proving  that  he 
knew  the  falsity  of  the  charge. 

Error  to  Circuit  Court  St  Clair  County; 
Eugene  F.  Law,  Judge. 

Action  of  slander  by  Mary  Schults  against 
Frederick  Guldensteln.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed,  and  new  trial  granted. 

Argued  before  McALVAT,  GRANT,  BLAIR, 
MONTGOMERY,  and  OSTRANDER,  JJ.  . 

Tliomas  Wellman  (Sloman  &  Sloman  of 
counsel),  for  appellant  Cady  &  Crandall,  for 
appellee. 

OSTRANDER,  J.  The  declaration  char- 
ges that  on  February  15,  1902,  defendant 
In  answer  to  a  question  asked  him  by  plain- 
tifCs  husband,  said:  "Tes.  she  has  It  I 
surely  did  not  think  it  was  possible  she 
could  do  it.  What  I  have  seen,  that  I  can 
swear  to;  and  I  also  do  swear  to  it  and  I 
take  nothing  back."  The  question  was: 
"Are  you  positive  In  your  mind  that  my  wife 
has  stolen  the  money?"  This  occurred  at 
the  home  of  defendant,  where  the  husband 
bad  called  for  the  purpose  of  talking  about 
the  matter.  No  one  else  was  present  It  Is 
also  averred  that  on  April  19,  1902,  plain- 
tiff's husband  asked  defendant  the  follow- 
ing question:  "Do  you  yet  say  that  my 
wife  hag  stolen  the  money?"  and  was 
answered  "Yes."  As  to  this  alleged  utter- 
ance, it  was  testified  by  plaintiff's  husband 
that  he  asked  defendant  to  stop  In  front 
of  his  (witness')  house  and  he  would  ask  his 
wife  to  come  oat  His  wife  did  come  out, 
and  In  her  presence  the  conversation  took 
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place.  No  one  but  plaintiff,  ber  bnaband, 
and  defendant  were  present  The  Jury  re- 
turned a  verdict  for  |600,  upon  which  Judg- 
ment paased  for  plaintiff.  The  parties  are 
neighbors,  living  acme  40  or  00  rods  from' 
eadi  other,  are  Oermans,  and  speak  the  Ger- 
man langnage.  The  qnestions  and  answers 
set  out  were  In  the  German  tongue.  The 
plea  was  the  general  Issue.  Defendant's  mo- 
tion for  a  new  trial  was  denied. 

Counsel  for  appellant  discusses  claimed  er- 
rors under  six  heads,  which  may  be  stated 
under  fonr,  as  follows:  (1)  Plaintiff  did  not 
ma  Ice  out  her  case,  and  a  verdict  upon  her 
case  as  made  should  have  been  directed  for 
defendant.  This  includes  as  a  separate  prop- 
osition the  claim  that  no  recovery  under  the 
second  count  of  the  declaration  was  war- 
ranted. (2)  The  court  erred  in  saying  to  the 
Jury  in  his  charge  that  because  defendant 
had  filed  no  notice  of  Justification  —  truth 
of  the  matter  alleged  to  have  been  spoken  — 
It  must  be  conclusively  presumed  that  de- 
fendant had  nothing  to  do  with  the  loss  of 
plalntlfTs  money.  (3)  There  was  no  evidence 
of  malice.  (4)  The  verdict  was  against  the 
weight  of  the  evidence.  The  record  discloses 
that  difficulty  was  experienced  in  putting  in 
some  of  the  most  important  testimony,  grow- 
ing oat  of  the  fact  that  some  witnesses  could 
not  express  themselves  In  Bngllsh  and  re- 
quiring that  an  interpreter  be  used.  He 
(the  Interpreter)  said,  in  response  to  a  ques- 
tion asked  by  the  court,  that  plaintiff's  hus- 
band had  a  "dialect,"  from  which  it  Is  under 
stood  that  he  did  not  speak  pure  German, 
nor  the  ordinary  German  of  conversation. 
A  careful  reading  of  so  much  of  the  testi- 
mony as  Is  incorporated  In  the  bill  of  ex- 
ceptions leaves  It  doubtful  what  was  said  by 
defendant  upon  either  of  the  occasions  men- 
tioned In  the  declaration.  The  Jury  has 
found,  under  instructions,  that  the  words  set 
out  In  the  declaration,  or  the  substance  of 
them,  were  uttered,  aiMl  that  they  amounted 
to  a  charge  of  larceny. 

1.  Assuming  the  facts  in  this  regard  to  be 
18  found,  the  contention  of  appellant  that 
the  maxim,  "Volenti  non  fit  injuria,"  should 
be  applied  to  both  occasions  and  both  alleged 
publications.  Is  considered.  There  Is  evi- 
dence tending  to  prove  that  a  report  or 
charge,  for  wbidi  defendant  is  responsible, 
came  to  the  knowledge  of  plaintiff  and  her 
husband,  in  consequence  of  which,  after  some 
delay,  the  husband,  to  the  knowledge  of 
plaintiff,  first  called  upon  defendant  It  does 
not  appear  that  she  directed  or  encouraged 
the  Interview.  According  to  her  testimony, 
8be  rather  discouraged  it  The  facts  are  not 
like  those  in  the  case  of  Shlnglemeyer  v. 
Wright,  124  Mich.  280,  82  N.  W.  887,  50  L.  B. 
A.  129,  and  we  are  unable  to  say  that  there 
was  not,  at  the  first  Interview,  a  publication 
of  whatever  charge  defendant  then  made. 
And  so  of  the  second  interview.    The  Jury 
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migjbt  have  inferred  that  plalntlfl  knew  the 
purpose  for  which  her  husband  called  her 
out  of  her  house  and  into  the  presence  of  de- 
fendant and  that  she  was,  in  effect,  through 
her  husband,  asking  defendant  If  he  still 
made  the  charge  against  her.  On  the  other 
hand,  it  Is  inferable,  from  the  testimony, 
that  she  had  no  part  in  procuring  or  being 
present  at  the  interview.  The  question  was 
submitted  to  the  Jury  as  one  of  fact,  in  con- 
nection with  the  instruction  that  If  they 
found  the  interviews  to  have  taken  place  by 
direction  of  or  by-  an  understanding  with 
plaintiff,  and  defendant  made  honest  an- 
swers, then  the  eommunicatlons  were  ab- 
solutely privileged.  It  was  not  made  a  dis- 
tinct and  single  issue  of  fact,  nor  was  the 
court  requested  to  take  the  Judgment  of  the 
Jury  thereon.  I  am  not  able  to  dispose  of  the 
case  upon  the  reasons  stated  under  the  first 
head. 

2.  In  the  charge,  the  Jury  was  told  that, 
because  no  plea  of  Justification  had  been  filed 
and  no  claim  made  by  defendant  that  plain- 
tiff did  steal  his  money,  it  resulted,  and  was 
a  conclusive  presumption,  that  plaintiff  had 
nothing  to  do  with  the  loss  of  the  money. 
In  giving  reasons  for  refusing  a  new  trial, 
the  learned  Judge  says  there  was  error  in 
this  portion  of  the  charge,  but  that  it  was 
not  prejudicial  to  defendant  because  upon 
examination  of  all  the  evidence  given  upon  the 
trial  he  finds  none  tending  to  prove  that  plain- 
tiff stole  the  money;  that  "If  the  court  had 
recognized  the  right  of  the  defendant  to 
show,  under  his  plea  of  the  general  issue,  that 
plaintiff  did  actually  steal  his  money,  but 
bad  Instructed  the  Jury  that  it  must  find 
nnd«'  the  evidence  that  she  did  not  do  so, 
that  she  had  proved  as  a  fact  that  she  had 
nothing  to  do  with  the  larceny  of  the  money, 
it  would  not  have  been  error."  The  bill  of 
exceptions  is  not  certified  as  containing  all 
of  the  evidence  given  upon  the  trial  so  that 
an  examination,  to  find  whether  the  state- 
ment of  the  trial  Judge  is  supported,  could 
not  result  in  a  verification  of  his  statement 
CSounsel  for  appellant  do  not  dispute  the 
statement  I  assume  that  he  correctly  stated 
the  fact,  and  upon  this  assumption  there 
was  no  error  prejudicial  to  defendant  com- 
mitted. 

3.  It  is  said  there  was  no  evidence  of  mal- 
ice. The  trial  Judgre  was  of  opinion,  and  so 
charged  the  Jury,  that  a  qualified  privilege 
attended  the  utterances  complained  about 
and  that  if  the  statements  were  made  in 
good  faith,  without  malice,  there  could  be 
no  recovery.  In  this,  the  court  was  right 
The  circumstances  were  such  as  to  preclude 
any  presumption  of  malice,  and  defendant 
would  be  responsible  only  in  case  both  false- 
hood and  malice  were  made  affirmatively  to 
appear.  Cooley  on  Torts,  210;  Howard  v. 
Dickie,  120  Mich.  238,  79  N.  W.  191.  The 
Charge  states,  generally,  the  rules  of  law  up- 
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on  tblB  subject  in  a  manner  favorable  to 
defendant  Bnt  the  coort  also  said  to  the 
jnry:  "In  determining  whether  the  defend- 
ant acted  with  malice  in  making  these  an- 
swers *  •  •  yon  have  a  right  to  take  In- 
to consideration  other  ntterances  of  the  de- 
fendant In  regard  to  the  subject  made  at 
other  times  and  places.  •  *  *  You  have 
a  right  to  take  Into  consideration  the  con- 
duct of  the  defendant  regarding  this  whole 
matter  as  you  find  it  from  the  testimony. 
If  defendant  communicated  to  plaintiff's  hus- 
band a  criminal  charge  against  the  plaintiff, 
*  *  *  and  in  so  doing  acted  wantonly  and 
recklessly,  you  may  consider  such  reckless 
and  wanton  conduct  as  bearing  upon  the 
question  of  malice."  Error  Is  assigned  upon 
this  portion  of  the  charge.  This  court  has 
repeatedly  affirmed  the  rule  that  It  Is  the 
occasion  which  determines  the  question  of 
privilege  (Bacon  v.  Railroad  Ck>.,  66  Hlcfa. 
166,  83  N.  W.  181;  Gam  v.  Lockard,  108 
Mich.  196,  66  N.  W.  764);  and  the  language 
is  only  proper  to  be  considered  in  connection 
with  the  question  of  malice.  In  the  case  at 
bar,  the  circumstances  of  the  publications 
negative  malice.  They  were  not  publicly 
made,  nor  made  at  all,  except  in  answer  to 
questions  asked  by  one  who  had  the  right  to 
ask  them  and  to  be  answered.  The  occasion 
was  not  abused.  The  language  used  does 
not  Indicate  hatred  or  ill  will.  If,  however, 
they  were  known  by  defendant  to  be  untrue, 
and  this  Is  a  question  of  fact,  the  Jury  might 
from  this  fact  alone  find  malice.  Howard  v. 
Dickie,  120  Mich.  238,  79  N.  W.  191;  Harri- 
son V.  Howe,  109  Mich.  476,  67  N.  W.  B27. 
The  Jury  was  properly  charged  that  the 
burden  was  upon  plalntUF  to  prove  defend- 
ant's knowledge  of  the  falsity  of  the  charge 
made.  All  of  ttUs,  however,  does  not  reach 
the  point  of  determining  whether  evidence 
of  other  utterances  of  similar  character,  not 
privileged,  was  admissible  for  the  purpose 
of  proving  malice.  The  general  rule  is  not 
questioned.  This,  however,  is  not  a  case  for 
its  application  without  restrictions.  Plaintiff 
had  the  burden  of  proving  an  abuse  of  priv- 
ilege. Such  abuse  Is  not  to  be  found  in  the 
words  spoken,  the  manner  of  speech,  or  the 
presence  In  which  they  were  spoken.  De- 
fendant Is  protected,  unless  the  charge  was 
false  and  he  knew  It  to  be  false.  Evidence 
that  he  repeated  the  charge  does  not  tend  to 
prove  tlie  fact  that  he  knew  the  charge  to-be 
false,  any  more  than  It  does  to  prove  the  fact 
that  the  charge  was  false;  that  is  to  say,  not 
at  all.  The  Jury  should  have  been  required 
to  find  the  proof  that  the  defendant,  upon  the 
occasions  selected  and  declared  upon  by 
plaintiff,  knowingly  published  a  false  charge 
in  other  evidence  than  that  of  mere  repe- 
titions of  the  charge.  The  case  does  not  de- 
mand further  consideration.  For  the  reason 
given,  the  charge  was  erroneous. 

The  Judgment  Is  reversed,  and  a  new  trial 
granted. 


EONKLE  T.  HAVEN  et  aL 
(Supreme  Onrt  of  Michigan.     July  3,  1906.) 

1.  Libel  and  Si.andeb—Bvid«ncb— Malice — 
aotb  of  codefendants. 

In  an  action  against  a  husband  and  wife 
for  libel,  in  which  It  appeared  that  the  libelous 
letter  was  written  by  the  husband  and  there 
was  no  proof  that  the  wife  was  in  any  way 
responsible  for  It,  the  admission  of  evidence 
of  acts  and  statementB  of  the  wife  tending  to 
show  malice  toward  plaintiff  was  erroneous. 

2.  Same— PiJBUCAiiOR    of    Libel— Instbuc- 

TIOHS. 

In  an  action  for  libel,  in  which  it  appeared 
that  the  libelous  letter  was  read  by  plaintiff 
from  his  pulpit  in  the  town  where  the  pardes 
lived,  and  in  which  the  only  evidence  of  any 
other  publication  was  the  deposition  of  a  wit- 
ness to  the  effect  that  the  letter  was  received 
by  a  church  hoard  in  Canada,  and  tliat  wit- 
ness was  instructed  to  write  to  the  church 
board  at  the  place  where  plaintiff  and  defend- 
ant lived,  and  did  so,  an  instruction  that  de- 
fendant was  not  responsible  for  the  publica- 
tion of  the  letter  at  the  place  where  the  parties- 
lived,  should  have  been  given  on  request 

Error  to  Circuit  Court,  Van  Buren  County  ; 
John  R.  Carr,  Judge. 

Action  by  Israel  Konkle  against  John  M. 
Haven  and  others.  There  was  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed and  remanded. 

See  103  N.  W.  860. 

Argued  before  CAJIPENTER,  C  3.,  and 
McALVAY,  grant,  BLAIR,  and  MOORE,  J  J. 

Frank  S.  Weston  and  Thomas  J.  Cav- 
anaugh  (Dallas  Boudeman,  of  counsel),  for 
appellants.  BenJ.  F.  Heckert  and  Barnard 
&  Lewis,  for  appellee. 


QtLANT,  J.  This  case  Is  before  us  for  the 
second  time.  103  N.  W.  860.  A  further 
statement  than  Is  there  found  is  unnecessary. 
A  second  trial  resulted  in  a  verdict  for  the 
plaintiff.  Upon  the  second  trial  the  plaintiCT 
was  a  witness  in  his  own  behalf,  and  gave 
evidence  tending  to  show  the  falsity  of  the 
charges  made  in  the  letter,  except  one,  the- 
use  of  tobacco,  which  the  plaintiff  admitted. 
Plaintiff  called  both  Mr.  and  Mrs.  Haven  and 
questioned  them  in  regard  to  the  authorship 
of  the  letter.  Mr.  Haven  admitted  writing 
the  letter,  and  testified  that  bis  wife  bad  no 
hand  in  writing  It,  knew  nothing  about  it 
until  after  it  was  written,  and  was  In  no 
manner  responsible  for  It  She  testified  to 
the  same  thing. 

1.  It  is  now  urged,  as  It  was  upon  the  for- 
mer trial,  that  there  was  no  evidence  to  show 
malice  on  the  part  of  Mr.  Haven.  Without 
entering  Into  a  detail  of  the  evldoice,  we 
are  satisfied  that  this  question  was  proper- 
ly left  to  the  Jury.  Mr.  Haven  was  not  a 
witness  In  his  own  behalf.  There  was  tes- 
timony that  three  of  the  charges  made  were 
false,  and  we  think  there  was  sufflcient  evi- 
dence from  which  the  Jury  might  question 
his  good  faith  in  the  matter. 

2.  Before  giving  any  evidence  to  connect 
Mrs.  Haven  with  the  publication  of  the  libel- 
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ons  letter,  plaintiff  was  allowed  to  Introduce 
very  damaging  statements  made  by  her  and 
also  evidence  of  her  conduct  towards  him. 
TliiB  evidence  was  continued  all  through  the 
trial,  even  after  the  Judge  bad  Intimated  that 
there  was  nothing  to  connect  Mrs.  Haven 
with  the  publication.  We  held  In  the  for- 
mer opinion  that  Mr.  Haven  was  not  respon- 
sible for  the  acts  and  statements  of  bis  wife. 
This  evidence  was  of  such  a  character  that 
we  cannot  hold  that  the  error  was  cured  by 
the  order  of  the  court  at  the  close  of  the  trial 
In  striking  the  testimony  out  and  Instructing 
the  Jury  not  to  regard  It  The  evidence  of 
any  statements  made  by  Mr.  Haven  or  of  his 
conduct  towards  plaintiff  tending  to  show 
actnal  malice  is  rather  meager.  Mr.  Haven 
and  other  members  of  the  church  objected  to 
the  plaintiff's  marrying  a  couple,  one  of 
whom  had  been  divorced.  Plaintiff  testified 
that  about  the  same  time  he  had  a  conversa- 
tion with  Mr.  Haven's  father  in  regard  to  di- 
viding bis  property  among  his  children,  and 
that  he  advised  the  father,  In  the  presence  of 
Mr.  Haven,  to  keep  control  of  his  property 
while  be  lived.  Plaintiff  testified  that  "af- 
ter these  difficulties  Mr.  Haven  did  not  speak 
to  him ;  that  he  passed  him  frequently,  but 
he  did  not  look  up."  Plaintiff  admits  that 
he  did  not  speak  to  Mr.  Haven,  but  "walked 
by  with  my  head  up  like  a  man."  There  is 
little,  if  anything.  In  such  testimony  to  show 
malice  on  the  part  of  one  more  than  the  oth- 
er. But  the  statements  proven  to  have  been 
made  by  Mrs.  Haven  were  different  Plain- 
tiff was  permitted  to  sbow  her  appearance 
and  attitude  towards  the  plaintiff.  One  wit- 
ness testified  that  she  was  bitter  against  Mr. 
Konkle  on  account  of  that  marriage,  and  that 
she  told  witness  that  Mr,  Konkle  told  her 
bosband  that  a  saloonkeeper  could  be  Just  as 
good  a  Christian  as  a  farmer.  Another  wit- 
ness was  permitted  to  testify  under  objection 
and  exception :  "Did  you  at  any  time  before 
this  suit  was  started  against  Mr.  and  Mrs. 
Havm.  hear  her  say  anything  in  reference  to 
Mrs.  Konkle  having  an  abortion  performed? 
A.  I  don't  think  that  Mrs.  Haven  stated  that 
to  t>e  the  fact,  she  merely  intimated  it" 
Cotmsel  then  pursued  the  matter  further  and 
elicited  the  following :  "A.  Mrs.  Konkle  was 
not  in  Bloomlngdale  at  the  time  this  conver- 
sation took  place.  She  was  away  visiting, 
if  I  remember  right  Something  was  said. 
Mrs.  Haven — I  can't  remember  which  of 
us  stated,  8i>oke  of  Mrs.  Hankie's  condition 
at  at  that  time.  She  was  in  a  delicate  condi- 
tion at  the  time,  and  Mrs.  Haven  stated  that 
she— we  were  si)eaking  about  something— 
I  don't  remember  exactly  how  it  was.  Any 
way  Mrs.  Haven  stated  that  she  bad  heard  it 
nunored  or  understood  that  she  was  over  It 
at  this  time.  Q.  Say  anything  with  refer- 
ence— connect  anybody's  name  with  it  or 
anything?  A.  I  think  she  did.  Q.  Whose? 
A.  Dr.  Ransome's."  Plaintiff  was  also  per- 
mitted to  testify  to  a  conversation  with  Mrs. 
Daven.    It  was  the  duty  of  the  court  to  ex- 


clude any  such  testimony  until  Mrs.  Haven's 
responsibility  for  the  libelous  article  had  been 
established. 

3.  We  held  on  the  former  hearing  that  the 
defendant  was  not  responsible  for  the  publi- 
cation of  the  letter  made  by  the  plaintiff  him- 
self, and  that  he  could  not  recover  damages 
for  such  publication.  He  read  the  letters 
from  his  pulpit  in  the  church  at  Blooming- 
dale.  The  court  below  did  not  instruct  the 
Jury  that  the  plaintiff  could  not  recover  dam- 
ages for  any  publication  made  by  himself, 
and  it  does  not  appear  that  any  request  was 
made  to  do  so.  The  court  was  requested  to 
Instruct  the  Jury  that  "the  defendant  Is  not 
responsible  and  cannot  be  held  liable  for  the 
publication  of  this  letter  at  Bloomlngdale." 
It  is  claimed  on  behalf  of  plaintiff  that  there 
was  evidence  that  this  letter  was  published 
at  Bloomlngdale  aside  from  the  publication 
made  by  the  plaintiff  himself.  The  only  evi- 
dence cited  to  maintain  this  claim  is  the  dep- 
osition of  one  Dougal  Thompson,  taken  at 
HlUsburg,  in  Canada.  This  witness  testified 
that  the  letter  was  received  by  one  McMillan, 
a  member  of  the  church  at  Hiilsburg.  The 
church  board  was  convened  and  the  letter 
evidently  placed  before  it  Mr.  Thompson 
testified  "I  was  instructed  by  the  secretary 
of  the  church  board  to  write  to  the  officers 
of  the  church  board  at  Bloomlngdale,  and  re- 
ceived letters  from  them."  This  testimony 
is  not  evidence  of  a  publication  of  the  libel- 
ous letter  at  Bloomlngdale.  It  Is  not  stated 
that  the  letter  or  a  copy  of  It  was  sent  to 
Bloomlngdale,  or  that  Its  contents  were  stat- 
ed in  the  letters  written  by  the  witness,  or 
that  the  name  of  the  defendant  was  mention- 
ed In  the  letter  written  by  Thompson.  He 
may  have  written  simply  to  ascertain  more 
about  the  character  of  Mr.  Konkle,  without 
any  reference  whatever  to  the  letter  they 
had  received.  Upon  this  record,  we  think 
this  instruction  should  have  been  given. 

Judgment  reversed,  and  new  trial  ordered. 


DOIiBEB  v.  DBTHOIT,  T.,  A.  A.  A  J.  RT. 

CO. 
(Supreme  Court  of  Michigan.     July  3,  1906.) 

1.  Carbiebs— Inxubikb  to  Passienoebs— Elxo- 
TBiciTT— Evidence— SuFriciENOT. 

In  an  action  for  Injaries  received  on  an 
electric  car,  evidence  examined,  and  held  not 
to  tend  to  prove  that  the  injury  was  caused  by 
electricity   as  claimed. 

2.  Same— Pu:ading — Ibbttks— Yabiancb. 

Plaintiff,  a  passenger  on  an  electric  car, 
alleged  in  one  count  that  he  was  injured  be- 
cause of  his '  arm  being  in  contact  witti  the 
pole,  charged  with  electricity,  standing  near 
the  track.  In  another  count  ue  averred  that 
it  was  caused  by  electricity  failing  from  the 
trolley  wire  and  electric  appliances,  and  coming 
down  the  side  of  the  car,  from  which  it  en- 
tered his  body.  In  opening  to  the  jary  he  claim- 
ed that  the  electricity  came  down  the  side  of 
the  car,  also  that  the  poles  charged  with  elec- 
tricity were  too  close  to  the  car ;  the  shock  re- 
sulting therefrom.  The  injury  consisted  in  a 
broken  arm,  and  the  evidence  was  that  plaintiff, 
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while  sittlnr  with  his  arm  near  the  gnard  rods 
along  the  window,  placed  his  foot  on  a  ridge 
below  the  seat  and  remembered  nothing  until 
picked  up  in  the  aisle.  He  testified  that  he  did 
not  touch  the  pole  or  have  his  hand  on^de  the 
window.  No  one  else  received  any  shock. 
There  was  no  evidence  tending  to  show  that  the 
voltage  used,  or  any  voltage,  '  could  produce 
the  result  claimed.  Plaintiff's  experts  testi- 
fied that  the  rods  could  not  be  charged  with 
electricity,  and  no  similar  case  was  shown. 
Held  not  to  tend  to  make  a  case  within  the  dec- 
laration or  opening  statement 

Error  to  Circuit  Court,  Washtenaw  Coun- 
ty; Edward  D.  KInne,  Judge. 

Action  by  John  V.  Dolbee  against  the  De- 
troit, Ypsilanti,  Ann  Arbor  &  Jackson  Rail- 
way Company.  Prom  a  judgment  in  favor 
of  defendant  plaintiff  brings  error.  Af- 
flrmed. 

Plaintiff,  on  August  6,  19M,  was  a  pas- 
senger on  one  of  defendant's  cars  from 
Tpsllantl  to  Ann  Arbor.  He  was  sitting  on 
the  left-hand  side.  In  the  rear  seat  of  the 
smoking  room,  next  to  the  window,  which 
was  up.  In  some  way  his  left  hand,  which 
was  next  to  the  window,  received  a  severe 
injury.  Plaintiff  testified  as  follows:  "The 
bones  of  my  wrist  were  broken  in  a  number 
of  places.  One  of  the  breaks  was  on  the 
bone  of  the  forearm  running  back  from  the 
thumb.  One  Is  on  the  back  of  the  hand.  The 
last  break  Is  about  10  inches  from  the  ends 
of  my  fingers,  and  the  first  break  about  4Vi 
or  S  inches  from  the  end  of  the  fingers. 
•  *  *  It  was  badly  out  of  shape.  The 
bones  were  all  knocked  in  together.  I  do  not 
know  whether  you  call  It  'crushed'  or  not, 
but  it  was  all  literally  crushed."  He  claims 
that  the  Injury  was  the  result  of .  a  shock 
of  electricity.  He  was  taken  to  an  eminent 
sturgeon  and  physician  In  the  city  of  Ann 
Arbor,  his  bones  set,  and  he  remained  there 
several  weeks  under  treatment.  He  did  not 
call  the  physician  as  a  witness.  He  testified 
that  he  was  sitting  close  to  the  side  of  the 
car,  his  arm  against  the  casing,  his  head  rest- 
ing on  his  hand  towards  the  rods  that  ran 
across  the  window;  that,  while  sitting  in 
that  position,  he  raised  his  foot. and  placed 
it  on  a  ridge  below  the  seat;  and  that  was 
.the  last  he  remembered  until  somebody  pick- 
ed him  up  over  in  the  aisle.  No  one  else  in 
the  car  received  any  shock.  All  the  machin- 
ery and  apparatus  were  found  to  be  In  per- 
fect condition.  His  claim  is  that  the  Iron 
rods  across  the  window  became  charged  with 
electricity,  and  that,  when  he  placed  his 
foot  on  the  ridge — whatever  it  was — under 
the  seat,  it  formed  the  circuit,  and  the  elec- 
tricity passed  through  his  body.  Several 
theories  of  negligence  and  of  the  cause  of 
the  accident  were  advanced.  In  his  original 
declaration  he  states  that  the  defendant 
"carelessly,  recklessly,  and  negligently  placed 
its  poles  supporting  the  feed  wires  so  near 
to  the  window  of  the  car  that  they  then  and 
there  struck  the  said  plaintiff,"  etc.  In  his 
amended  declaration  he  alleges  negligence  in 
"leaving  the  pole  or  poles  so  heavily  charged 


and  loaded  with  electricity  so  near  the  said 
tracks  that  his  elbow  then  and  there  came 
In  violent  contact  with  the  pole  or  poles, 
which  were  then  and  there  so  negligently  and 
carelessly  heavily  loaded  with  electricity, 
and  carelessly  and  negligently  left  so  near 
to  the  tracks."  Another  theory  was  that  the 
rods  or  rod  along  the  window  were  not  in- 
sulated, and  became  heavily  charged  with 
electricity.  Still  another  theory  was  that  the 
car  came  down  the  hill  so  fast  that  the  trol- 
ley wheel  jumped  the  wire,  and  that  in  conse- 
quence electricity  came  from  off  the  feed  or 
trolley  wire  and  overhead  electrical  appli- 
ances. 

At  the  close  of  the  plalntifTs  case  the 
court  directed  a  verdict  for  the  defendant, 
saying:  "There  is  in  this  case  no  positive 
evidence  as  to  the  cause  of  the  Injuries  which 
the  plaintiff  received.  I  may  state  here  that, 
while  perhaps  It  is  not  important,  I  regret 
that  Dr.  Darling,  a  very  prominent  man, 
a  physician  and  learned  in  his  profession  and 
the  surgeon  who  was  called  immediately  after 
this  accident  and  who  attended  the  plaintiff 
for  some  weeks,  could  not  have  been  called 
so  that  we  could  have  heard  from  him  his 
view  as  to  the  probable  cause  of  these  in- 
juries. However,  for  the  purpose  of  this 
trial  I  shall  accept  the  plaintUTs  theory  that 
the  accident  was  due  to  the  reception  of  a 
charge  of  electricity.  If  it  was  the  law  that 
negligence  on  the  part  of  the  railway  com- 
pany could  be  presumed  from  the  bare  fact 
that  the  plaintiff  received  a  shock  of  elec- 
tricity, then  the  plaintiff  would  be  entitled 
to  recover,  but  such  a  doctrine  as  that  la 
opposed  to  all  the  laws  of  this  state.  The 
law  is  the  other  way.  There  is  no  evidence 
In  this  case  that  the  railway  company  has 
been  guilty  of  negligence  or  carelessness, 
either  in  the  construction  of  Its  railway,  or 
cars,  or  their  equipment,  nor  In  the  operation, 
conduct,  and  management  of  its  cars  and  sys- 
tem. So  far  as  the  evidence  g;oes  nothing 
Is  shown  but  that  the  railroad  company  has 
fully  performed  Its  duty  In  these  respects. 
If  this  accident  was  due  to  a  shock  of  elec- 
tricity, yet  there  has  been  no  evidence  as  to 
what  caused  or  occasioned  It,  there  has  been 
no  evidence  that  the  car  or  trolley  wire  or 
motive  power  was  Irregular  or  out  of  order, 
or  that  the  propelling  current  of  electricity 
was  in  any  manner  disarranged.  If  this  ac- 
cident was  due  to  a  shock  of  electricity  It 
was  incumbent  upon  the  plaintiff  to  show  the 
existence  of  this  or  that  condition  which 
might  explain  the  accident,  and  to  show  that 
these  conditions  were  due  to  the  carelessness 
or  negligence  of  the  defendant  railway  com- 
pany. This  the  plaintiff  has  failed  to  do. 
His  inability  so  to  do  may  be  bis  great  mis- 
fortune, but  there  is  no  remedy  for  it  So 
far  as  the  evidence  goes.  If  this  accident  was 
due  to  electricity,  because  of  its  escape  or 
misdirection,  or  want  of  management  of  it; 
there  is  not  a  particle  of  light  thrown  upon 
that" 
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Argoed  before  GHANT, .  BIAIR,  MONT- 
GOMERY, OHTBANDBB.  and  HOOKBB,  JJ. 

Lee  N.  Brown,  for  appellant  Oorllaa, 
Leete  &  Joalyn,  for  appellee. 

GRANT,  J.  (after  stating  the  facts). 
There  Is  no  evidence  tending  to  show  that  a 
Bhock  of  electricity  of  600  volts,  the  voltage 
in  ose  npon  this  car,  wonJd  produce  any  sach 
Injury  as  that  which  the  plalntUI  received. 
Neither  is  there  any  evidence  tending  to  show 
that  any  voltage  would  prodnce  that  result. 
The  theory  of  his  original  declaration  is 
reasonable.  If  his  arm  had  been  out  of  the 
window  and  struck  the  pole,  which  was  with- 
in reach,  his  injury  Is  easily  explained. 
Plaintiff  Introduced  witnesses  who  were  fa- 
miliar with  electricity  and  the  construction 
and  use  of  trolley  cars.  No  one  bad  ever 
known  ttaese  two  guard  rods  along  the  win- 
dows to  become  charged  with  electricity. 
The  ends  were  screwed  into  the  wood,  and 
bad  no  connection  with  any  of  the  electric 
wires  or  apparatus.  Plaintiff's  own  expert 
testimony  showed  that  these  rods  could  not 
be  charged  with  electricity  from  the  poles 
or  from  the  trolley.  No  other  similar  ac- 
cident was  shown.  No  defect  was  shown  In 
the  construction  or  management  of  the  car. 
On  the  contrary  an  immediate  examination 
showed  the  car  and  its  appliances  to  be  in 
good  condition,  and  nothing  out  of  order. 
If  the  plalntlfTs  injury  resulted  from  a  shock 
of  electricity,  which  is  very  doubtful,  the 
record  falls  to  show  any  reasonable  theory 
for  it,  or  asy  negligence  on  the  part  of  the 
defendant  which  caused  it.  Verdicts  cannot 
be  based  upon  mere  conjecture  or  guess. 

The  Judgment  is  affirmed. 

HOOKBB,  J.,  concnrred. 

OSTRANDBR,  J.  (concnrrlng).  The  first 
oonnt  of  the  ammded  declaration  avers  that 
plaintiff  was  Injured  because  of  his  arm  be- 
ing in  contact  with  a  pole,  charged  with 
electrldly,  standing  near  the  track  and  car. 
The  second  count  avers  the  injury  to  have 
been  caused  "by  a  bolt  of  electricity  falling 
off  from  or  coming  off  from  the  feed  wire  or 
trolley  wire  and  overhead  electric  appliances 
used  in  propelling  the  said  car,  •  •  * 
said  bolt  of  electricity  coming  down  the  side 
Df  said  car  «  •  •  and  ottered  the  plain- 
tiff's body."  In  his  opening  to  the  Jury, 
plalntUTs  attorney  said:  "We  will  show  it 
happened  by  a  current  of  electricity  coming 
down  the  side  of  the  car  and  entering  the 
body  of  the  plaintiff.  *  *  *  We  will 
show  yon  that  the  poles  were  so  close  to  the 
car,  when  in  motion,  it  would  be  almost  im- 
possible for  a  car  to  run  along;  those  poles 
being  80  close  to  the  car  as  they  are  when  in 
motion  and  the  poles  charged  with  electricity. 
We  will  show  you  that  they  are,  and  that 
the  result  was  that  in  passing  that  pole  he 
was  shocked."  Plaintiff  testified  on  cross- 
examination  as  follows:    "Q.  Did  the  pole 


come  in  contact  with  any  part  of  your  band? 
A.  No,  sir;  the  pole  came  in  contact  with 
nothing."  Again:  "Q.  Did  you  have  your 
band  outside  the  car?  A.  No,  sir;  I  did 
not."  I  agree  in  affirming  the  Judgment  upon 
the  ground  that  the  testimony  for  the  plain- 
tiff does  not  tend  to  prove  that  he  was  in- 
jured by  electricity,  and  upon  the  further 
ground  that  the  testimony  did  not  tend  to 
make  a  case  within  the  averments  of  the 
declaration  or  the  opening  statement  of  coun- 
sel for  the  plaintiff.  I  am  not  clear  that, 
under  the  circumstances  disclosed,  if  the 
declaration  bad  set  out  a  case  of  injury  by 
electricity  and  such  injury  was  shown,  plain- 
tiff would  be  bound  to  account  for  the  pres- 
ence of  the  current  of  electricity  in  the  car. 

BLAIR  and  MONTGOMERY,  JJ,  concur- 
red with  OSTRANDER,   J. 


CX)LB  V.   COLE. 
(Supreme  Court  of  Michigan.     July  8,  1906.) 

DnoB— DxuvEBT— Dbpostt  roB  Delivebt  on 

Gbantob's  Death. 

Where  the  owner  of  land  executed  a  deed 
and  placed  it  in  the  hands  of  a  third  person, 
with  instnictions  to  deliver  it  to  the  grantee 
after  the  grantor's  death,  but  it  was  under- 
stood between  the  erantor  and  the  depositary 
that  the  grantor  mlglit  at  any  time  withdraw 
the  deed,  the  grantee  acquired  no  title,  and  the 
grantor  had  the  right  to  recall  and  destroy 
the  deed. 

[Ed.  Note. — For  cases  in  point,  see  voL  16, 
Cent.  Dig.  Deeds,  {$  140,  141.] 

Appeal  from  Circuit  Court,  Baton  County, 
in  Cbancery;  Clement  Smith,  Judge. 

Suit  by  Diantba  M.  Cole  against  Nancy 
Cole.  From  a  decree  in  favor  of  def^idant, 
complainant  appeals.    Affirmed. 

Argued  before  CARPENTBR,  C.  J.,  and 
McALVAY,  BLAIR,  HOOKER,  and  MOORE, 
JJ. 

Huggett  &  McPe^,  for  appellant  Lewis  J. 
Dann  and  Qany  C.  Fox,  for  appellee. 

CARPENTER,   O.   J.    Defendant,   who   is 
the  mother  of  complainant  and  two  other 
daughters,  is  the  owner  of  80  acres  of  laud 
situated  in  the  county  of  ESaton,  in  this  state,    i 
In  1900,  she  executed  three  deeds  by  which    ; 
she  conveyed  to  each  of  her  three  daughters 
a  portion  of  said  land,  and  placed  the  same   ' 
in  the  custody  of  one  John  Triphagen  with 
instructions  to  deliver  the  same  after  her 
death.    In    1004,    defendant    recalled    these 
deeds  and  destroyed  them.    Thereupon  com-  | 
plainant   commenced   this  suit  In  chancery 
for  the  purpose  of  obtaining  a  decree  com- 
pelling their  restoration.    The  case  was  beard 
upon  pleadings  and  proofs  in  the  lower  court, 
and  a  decree  therein  entered  diamlsslug  com- 
plainant's   bill.     Complainant    appeals,    and 
asks  us  to  reverse  that  decree  upon  the  ground 
that  when  tbe  deeds  were  placed  in  Trip- 
bagen's  custody  the  grantees  named  therein 
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acquired  rights  of  which  the  defendant  conld 
not  divest  them. 

,  Defendant  bad  a  right  to  recall  these  deeds 
land  destroy  them,  unless  at  the  time  she 
j  deposited  the  same  with  Trlphagen  she  In- 
;  tended  to  deprive  herself  of  that  right.  See 
BnriK  V.  Sproat,  96  Mich.  404,  55  N.  W.  985; 
Pennington  v.  Pennington,  75  Mich.  600,  42  N. 
W.  985;  Osborne  v.  Salinger,  156  Ind.  351, 68  N. 
K.  439,  80  Am.  St  Rep.  240;  Thompson  t.  Cal- 
houn, 216  111.  161,  74  N.  B.  775.  Did  defend- 
ant, when  she  deposited  these  deeds  with 
Trlphagen,  Intend  to  divest  herself  of  all 
right  whatever  to  control  them?  The  only 
persons  who  were  present  when  that  deposit 
was  made  were  Trlphagen  and  defendant 
herself.  They  do  not  agree  as  to  what  was 
said  at  that  tlm&  Defendant  testifies  that 
she  expressly  reserved  to  herself  the  right 
to  control  the  deeds.  Trlphagen  denies  that 
there  was  any  such  express  reservation,  but 
admits  that  he  understood  that  he  did  not 
"have  any  control  of  the  papers  [deeds]  If 
she  [defendant]  wanted  them."  To  give  de- 
!  Ifendant  the  right  to  control  these  deeds  In 
'  !  Trlphagen's  hands.  It  was  not  necessary  that 
that  right  be  expressly  reserved.  It  Is  suffl- 
/  (ilent  that  It  was  understood  both  by  her  and 
Trlphagen  that  it  was  so  reserved.  It  was 
so  understood,  and  therefore  we  must  bold 
that  she  liad  that  right  Other  evidence  in 
'  the  case  convinces  us  that  defendant  by 
placing  these  deeds  In  the  custody  of  Trlp- 
hagen, did  intend  to  effect  an  arrangement 
whoreby  the  title  to  the  property  described 
in  the  deeds  should  pass  to  the  grantees 
therein  named  wh&a  the  deeds  were  delivered 
after  her  deatli.  It  is  argued  that  this  In- 
tention could  not  t>e  effected  unless  the  title 
passed  when  the  deeds  were  ddivered  to 
Trlphagen  (see  Taft  v.  Taft,  Bd  Mich.  185, 
26  N.  W.  428,  60  Am.  Rep.  291,  Prutsman  v. 
Baker,  30  Wis.  644,  11  Am.  Rep.  502,  0»- 
tmrne  v.  Eisllnger,  and  Thompson  v.  Calhoun, 
supra),  and  that  it  therefore  follows  that 
<Mi  the  delivery  to  Trlphagen  the  title  passed 
to  complainant  and  her  sisters.  We  may 
concede  the  premise  of  this  argniment  and  at 
the  same  time  deny  the  conclusion.  As- 
suming it  to  be  true  that  a  deed  to  be  effect- 
ive after  death  must  take  effect  before  deatit, 
I  it  follows  that  one  who  has  made  an  endeavor 
,'  to  make  a  deed  effective  has  either  de- 
I  pirlved  himself  of  all  right  to  change  that 
deed  or  he  has  accomplished  nothing  what- 
ever. Under  this  assumption  we  must  de- 
'  dde  either  that  defendant  has  made  an  ir- 
revocable deed  to  complainant — that  is,  that 
she  did  precisely  what  she  did  not  intend 
to  do— or  that  she  has  done  nothing.  If  there 
Is  any  difficulty  in  choosing  between  these 
two  alternatives,  that  difficulty  entirely  dis- 
appears by  a  restatement  of  law — and  a  re- 
statement of  it  in  accordance  with  complain- 
ant's contention — ^vlz.,  nothing  was  effected 
by  defendant's  deposit  of  the  deeds  with  Trlp- 
hagen, unless  defendant  Intended  her  act  to 
be  irrevocable.    As  she  did  not  ao  intend. 


nothing  was  effected.    Complainant  then  ac- 
quired no  title,  and  defendant  had  a  right 
to  recall  and  destroy  the  deeds. 
The  decree  of  the  trial  court  is  affirmed. 


WBDDERBURN  v.  CITY  OF  DETROIT. 
(Supreme  (Toort  of  Michiean.     July  3,   1906.) 

1.  MuniCIPAI.     GOBPOBATIONS— Obstbuctions 
in     STBEET— NXOLIOENCX. 

Whether  a  city   was  negligent  in   leaving 

for  a  long   time   on   the  sidewalk  a   flagstone 

3%  inches  thick  was  a  question  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.   36, 

Cent  Dig.  Municipal  Corporations,  {  174&] 

2.  BAMB— CONTBIBOTOBT      NEGLIGENCE  —  EVI- 
nXNOE— ETESIOHT   OF   INJTTBKO    PGBSOIT. 

In  an  action  against  a  city  for  personal  in- 
jarles  caused  by  stumbling  over  a  flagstone  on 
the  sidewalk,  evidence  as  to  the  condition  of 
plalntiFs  eyesight  was  admissible  on  the  ques- 
tion of  contributory  negligence. 

[Eld.  Note. — For  cases  in  point  see  vol.  36, 
(>ent  Dig.  Municipal  Corporations,  S  1730.] 

Error  to  Circuit  Court  Wayne  County; 
Rot>ert  E.  Frazer,  Judge. 

Action  by  Emma  Wedderbum  against  the 
city  of  Detroit  There  was  Judgment  for 
defendant  and  plaintiff  brings  error.  Re- 
versed and  remanded. 

Argued  before  CARPENTER,  G.  J.,  and 
McALVAY,  GRANT,  HOOKER,  and  MOORE, 
JJ. 

Harry  O.  Van  Syckle,  for  appellant  P.  J. 
M.  Hally  (T.  E.  Tarsney,  of  counsel),  for  ap- 
pellee. 

MOORE,  J.  This  action  is  brought  to  re- 
cover for  injuries  received  by  plaintiff  upon 
a  sidewalk  which  she  claims  was  not  kept 
reasonably  safe  and  fit  for  travel  The  cir- 
cuit Judge  directed  a  verdict  In  favor  of  de- 
fendant The  case  Is  brought  here  by  writ 
of  error. 

Counsel  for  the  city  say  in  tbelr  brief  that 
there  is  practically  but  one  question,  namely : 
Was  the  defendant  guilty  of  negligence?  The 
negligence  complained  of  was  the  leaving  for 
a  long  time  upon  a  sidewalk  that  was  travel- 
ed by  a  large  numl>er  of  persons,  a  flagstone 
3%  inches  thick,  over  which  the  plaintiff 
stumbled  when  she  claims  she  was  in  the 
exercise  of  due  care.  The  circuit  Judge  was 
of  the  opinion  that  it  was  not  such  negligence 
to  leave  this  obstruction  as  would  create 
liability  upon  the  part  of  the  city,  and  for 
that  reason  directed  a  verdict  We  think 
this  was  error,  and  that  it  should  have 
been  left  to  the  Jury  to  say  whether  under 
all  the  circumstances,  the  defendant  was 
negligent  See  the  opinion  written  by  Hooker, 
J.,  in  Finch  v.  Bangor,  133  Mich.  149,  94 
N.  W.  738.  The  plaintiff  was  not  allowed 
to  show  the  condition  of  her  eyesight  We 
think  this  was  admissible  as  bearing  upon 
the  question  of  due  care  upon  her  part 

Judgment  la  reversed,  and  new  trial  or- 
dered. 
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(Supreme  Court  of  Iowa.    Jane  12,  1006.) 

L  TrIAI.  — MiSCONDVCT    OF    COUNSEI.  —  COK- 
MERTIRa  ON  FxlLaBE  TO  PbODUCB  WITNBBS. 

Where,  in  an  action  for  personal  injuries 
•neged  to  have  resulted  to  plaintiff  from  being 
thrown  from  a  platform  of  defendant*!  moving 
paasenger  train  by  a  brakeman,  it  was  not 
denied  that  plaintiff  was  ejected  for  failure  to 
pay  his  fare,  and  the  brakeman  to  whom  plain- 
tiff testified  that  he  had  paid  his  fare  was  not  a 
witness,  the  reference  by  plaintiffs  counsel  to 
defendant's  failnre  to  produce  the  brakeman  as  a 
witness  was  not  prejudicial,  there  being  no  neces- 
sary conflict  t>etween  plaintiff's  testimony  and  the 
testimony  of  defendant's  conductor  and  other 
brakemen  that  no  fare  was  paid  to  either  of 
them. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  {  299.] 

2.  Sajik. 

Where,  in  an  action  against  a  railroad 
for  injaries  through  alleged  negligence,  plain- 
tiff's counsel  referred  to  the  disparity  in  finan- 
cial condition  lietween  the  plaintiff  and  defend- 
ant, characterizing  the  latter  as  a  wealthy 
corporation,  tlM  court  promptly  stopped  counsel 
on  defendant's  objection,  directing  the  jury  to 
pay  no  attention  to  the  remarks,  or  allow  thenl 
to  prejudice  defendant,  the  misconduct  was  not 
prejudicial  in  the  absence  of  any  introduction 
on  the  record  that  counsel  had  acted  willfully 
or  in  disregard  of  admonition  of  court  not  to 
farther  pursue  that  line  of  argument  or  that 
tlie  Jury  (ailed  to  exclude  the  improper  argu- 
ment in  accordance  with  the  court's  direction. 
[Eid.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  <  316.] 

3.  DaUAOES— PZBSONAI,    Ilf JUBIKS  —  InBTBUG- 
TI0N8. 

Where,  in  an  action  for  personal  injuries, 
there  was  nothing  in  the  evidence  to  indicate 
that  either  t>efore  or  after  the  injnry  plaintiff 
was  able  to  earn  money  otherwise  than  by  man- 
ual labor,  an  instmction  making  plaintiff's 
ability  to  perform  manual  labor  uie  criterion 
in  determining  the  damages  was  correct 

[Ei.  Note. — ^For  cases  in  point,  see  roh  15, 
Cent  Dig.  Damages,  {  55S.] 

4.  SaVB— EXFXOTATION  OW  LlTB— EVIDERCE. 

Whete,  in  an  action  for  personal  injuries, 
the  <mly  evidence  relating  to  plaintiCTs  reason- 
able expectancy  of  life,  aside  from  expectancy 
shown  by  life  tables  of  a  person  of  his  age,  was 
that  he  was  In  sound  health  and  "did  as  hard 
work  as  could  be  done,  *  *  *  never  missed 
any  time  on  account  of  being  sick  or  unable 
to  work,"  an  instmction,  requiring  the  jury  to 
accept  the  expectant  of  life  of  an  ordinary  per- 
son as  determined  by  life  tables  as  conclusive 
with  reference  to  length  of  time  during  which 
plaintiff  would  have  been  able  to  earn  money 
bad  tiie  injury  not  been  suffered  by  him,  was 
not  prejudicial  to  defendant,  in  the  absence 
of  any  further  instmction  asked  as  to  plaintiff's 
ability  to  earn  fall  wages  daring  the  whole  of 
bis  expectancy  of  life. 

6.  CASBIE38  —  EjKcnoN  or  Fasssnoeb— Lia- 
Bii.iTr  roB  In jmuEs. 

In  an  action  aKiinst  a  railroad  for  injuries 
resulting  to  plaintiff  from  his  alleged  wrongful 
rxpulgion  from  defendant's  train  by  a  brakeman, 
it  was  not  necessary  for  the  jury  to  believe,  in 
order  to  authorize  a  verdict  for  plaintiff,  that 
the  brakeman  willfully  and  deliberately  at- 
tempted to  inflict  a  severe  injury  on  plaintiff, 
tmt  only  that  he  did  what  an  ordinarily  prudent 
person  would  not  have  done  in  ejecting  plaintiff 
from  the  train,  and  that  the  injury  resulted 
therefrom. 

[Bid.  Note. — ^For  eases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  i  144T.J 


Appeal  from  District  Court,  Wayne  Coun- 
ty;  H.  M.  Towner,  Judge. 

Action  to  recover  damages  for  personal 
Injuries  alleged  to  have  been  suflTered  by 
plaintiff  as  the  result  of  being  tlirown  or 
pushed  from  the  platform  of  a  moving -pas- 
senger train  of  the  defendant  by  a  brakeman 
In  defendant's  employ.  Verdict  and  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Carroll  Wright,  J.  L.  Parrish,  and  Miles  & 
Steele,  for  appellant  R.  C.  Poston  and  Free- 
land  &  Carter,  for  appellee. 

McCLAiN,  C.  J.  On  a  former  trial  of  this 
case  a  Judgment  for  plaintiff  on  a  verdict 
for  |2,500  damages  was  reversed  on  account 
of  errors  In  an  instruction.  See  124  Iowa, 
623,  100  N.  W.  543.  In  the  trial,  resulting 
in  a  verdict  for  plaintiff  for  $2,580  and  Judg- 
ment thereon,  from  which  this  appeal  Is 
taken,  the  evidence  was,  so  far  as  It  bears 
on  the  questions  of  law,  presented  substanti- 
ally the  same  as  on  the  former  trial.  The 
grounds  now  relied  upon  for  reversal  are  (1) 
misconduct  of  counsel  tor  plaintiff  in  their 
arguments  to  the  Jury;  (2)  errors  In  one 
of  the  Instructions  given  to  the  Jury;  and 
(3)  insufSclency  of  evidence  to  support  the 
Terdlct. 

1.  The  alleged  misconduct  of  counsel  con- 
sisted in  referring  to  the  failure  of  defend- 
ant to  produce  a  witness  who  might  have 
testified  to  a  material  fact,  and  the  Inequality 
of  the  contest  between  plaintiff,  dependent 
upon  his  earnings  from  manual  labor,  and 
defendant,  a  wealthy  corporation.  As  to  the 
failure  to  produce  the  witness  we  cannot  see 
that  any  prejudice  could  have  resulted  from 
what  was  said  by  counsel.  The  question  as 
to  which  the  testimony  of  the  witness  not 
called  would  have  been  material  was  whether 
plaintiff  had  paid  his  fare.  Plaintiff  testi- 
fied that  he  paid  his  fare  to  a  brakeman 
who  was  assisting  the  conductor  in  taking  up 
tickets  on  a  crowded  excursion  train.  This 
brakeman  was  not  a  witness.  The  conductor 
and  the  other  brakeman  each  testified  that 
no  fare  was  paid  or  ticket  surrendered  by 
plaintiff  to  him.  But  there  was  no  necessary 
conflict  between  the  testimony  of  plaintiff 
that  he  paid  his  fare  to  the  brakeman  who 
was  not  called  as  a  witness  and  that  of  de- 
fendant's witnesses,  and  we  cannot  see  that 
any  prejudice  affecting  the  result  could  have 
arisen  from  the  reference  by  counsel  to  the 
failure  of  defendant  to  Introduce  such  brake- 
man  as  a  witness.  It  was  not  contended  that 
plaintiff  was  ejected  on  the  ground  that  he 
had  not  paid  his  fare.  The  reference  to  dis- 
parity In  financial  condition  between  plain- 
tiff and  defendant  was  improper  but  on  ob- 
jection by  defendant's  counsel  the  court 
promptly  stopped  plaintiff's  counsel  and  di- 
rected the  Jury  not  to  pay  any  attention  to 
such  statements  or  allow  them  to  prejudice 
the  defendant  In  the  absence  of  any  indica- 
tion in  the  record  that  counsel  acted  willfully 
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or  In  disregard  of  the  admonitioD  of  the 
conrt  not  to  pursue  that  line  of  argument,  or 
that  the  Jury  failed  to  Ignore  the  Improper 
argument  In  accordance  with  the  court's  di- 
rection we  see  no  occasion  to  interfere. 
Mackerall  ▼.  Omaha  &  St  L.  R.  Co.,  Ill  Iowa, 
547,  82  N.  W.  97S.  We  should  not,  imder 
such  circumstances,  reverse  the  ruling  of  the 
court,  announced  on  motion  for .  new  trial, 
that  the  misconduct  of  counsel  was  not  pre- 
judicial. 

2.  Complaint  is  made  of  one  portion  of  an 
instmctlon  In  which  the  court  told  the  Jury 
that  "If  the  jury  find  from  the  evidence  that 
the  said  Injury  is  permanent,  that  prior  to 
the  said  Injury  the  plaintiff  was  capable  of 
earning  and  did  earn  his  living  by  manual 
labor,  and  that  said  Injury  has  in  whole  or 
In  part  incapacitated  him  from  performing 
manual  labor  and  earning  his  living,  then 
you  may  talce  such  facts  Into  consideration 
in  determining  plaintiff's  damages.  And,  in 
this  connection,  the  admitted  expectancy  of 
life  of  the  plaintiff,  as  shown  by  mortality 
tables  may  be  considered.  But,  in  this  con- 
nection, regard  should  be  had  as  to  the  prob- 
able time,  during  such  expectancy  of  life, 
that  the  plaintiff  might  reasonably  be  expect- 
ed to  be  capable  of  performing  manual  labor 
on  account  of  his  age."  In  the  first  place  it 
is  contended  that  the  instruction  refers  only 
to  plaintiff's  decreased  ability,  on  account  of 
his  injuries,  to  earn  his  living  by  manual 
labor.  But  there  is  nothing  In  the  evidence 
to  Indicate  that  he  had  any  ability,  before 
or  after  the  Injury,  to  earn  money  other- 
wise  than  by  manual  labor  and  the  conrt 
wonid  not  have  been  justified  In  giving  any 
further  Instruction  on  the  subject  More 
than  this,  the  reference  made  to  manual  labor 
has  reference  to  such  labor  as  be  would  have 
been  engaged  In  but  for  his  injuries,  and 
nothing  is  said  as  to  the  character  of  labor 
which  he  might  afterward  perform.  Cer- 
tainly, under  the  evidence,  there  was  nothing 
to  warrant  speculation,  by  the  court  or  jury, 
as  to  what  plaintiff  might  have  been  able  to 
earn  notwithstanding  his  injuries.  The  case 
of  Laird  v.  Chicago,  R.  L  ft  P.  B.  Co.,  100 
Iowa,  336,  68  N.  W.  414,  is  not  In  point 
The  latter  part  of  the  portion  of  the  Instmo 
tion  above  quoted  is  criticised  because  It  Is 
said  that  the  jury  was  thereby  required  to 
accept  the  expectancy  of  life  of  an  ordinary 
person,  as  determined  by  life  tables,  as  con- 
clusive with  reference  to  the  length  of  time 
during  which  plaintiff  would  have  been  able 
to  earn  money  had  the  injury  not  been  suf- 
fered by  him.  The  only  evidence  relating 
to  plaintiff's  reasonable  expectancy  of  life, 
aside  from  the  expectancy  as  shown  by  life 
tables  of  a  person  at  bis  age,  was  that  he 
was  in  sound  health  and  "did  as  hard  worlc 
as  could  be  done.  *  *  *  He  never  missed 
any  time  on  account  of  being  sick  or  unable 
to  work."  There  was  nothing,  therefore, 
from  which  the  Jury  could  have  concluded 
that  plaintiff  would  not  have  been  able  to 


labor  as  long  aa  any  other  man  of  the  same 
age,  and  we  think  there  could  have  bem  no 
prejudice  to  the  defendant  in  the  Instmctlon 
as  given,  In  the  absence  of  any  further  in- 
struction asked  as  to  plaintiff's  ability  to 
earn  full  wages  during  the  whole  of  his  ex- 
pectancy of  life.  Keyes  v.  Cedar  Falls,  107 
Iowa,  509,  616,  78  N.  W.  227. 

8.  We  are  asked  to  say  that  there  was  not 
sufficient  evidence  to  sustain  the  verdict. 
The  nature  of  the  evidence  relied  upon  may 
be  gathered  by  reference  to  the  opinion  on 
the  former  appeal,  124  Iowa,  623,  100  N.  W. 
643.  It  Is  sufficient  to  say  that,  if  the  wit- 
nesses for  plaintiff  were  to  be  believed,  the 
jury  could  well  find  that  the  brakeman  push- 
ed or  pulled  the  plaintiff  through  the  rear 
door  of  the  train  and  pushed  him  off  the 
platform  while  the  train  was  In  rapid  mo- 
tion. Indeed,  on  this  trial  the  evidence  was 
stronger  as  to  the  misconduct  of  the  brake- 
man  than  on  the  former  trial.  It  was  not 
necessary  for  the  jury  to  believe,  In  order 
to  justify  them  in  bringing  in  a  verdict  for 
plaintiff,  that  the  brakeman  willfully  and 
deliberately  attempted  to  Inflict  a  severe  In- 
jury upon  plaintiff.  It  was  enough  for  them 
to  reach  the  conclusion  that  the  brakeman  did 
what  an  ordinarily  prudent  person  would 
not  have  done  In  Meeting  plaintiff  from  the 
train  and  that  Injury  to  plaintiff  resulted 
therefrom.  We  have  no  occasion  to  dlscusa 
the  particulars  of  the  conflicting  evldoice 
of  the  different  witnesses. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  of  the  trial  court  Is  affirmed. 


LEMON  v.  SIGOURNEI   8AV.   BANK. 
(Supreme  0)nrt  of  Iowa.    Jnne  12,  1906.) 

1.  Barks  and  Barkirq — Bgpbesentatior  or 
Bank  by  Cashieb  —  Deposits  —  Question 

rOB  JUBT. 

Bvidence  held  to  present  a  question  for 
the  Jury  whether,  in  certain  transactions  be- 
tween a  depositor  and  a  cashier  of  a  bank,  the 
cashier  acted  for  the  bank  or  the  transactions 
were  personal  between  him  and  the  depositor. 

2.  JUDOlflCNT— GONO]:.UnVKNKSS  —  VOLURTABT 

Dismissal. 

The  voluntary  dismissal  of  one  of  twe 
counts  in  a  petition  in  intervention  does  not 
constitute  a  binding  adjudication  on  that  count. 

[Bd.  Note. — For  cases  in  point,  see  vol.  80^ 
Cent  Dig.  Judgment  §  1030.] 
8.  Same— Mattebs  Concluded. 

In  an  action  against  a  bank  for  a  deposit 
a  judgment  rendered  against  the  depositor  on 
the  ground  that  the  certificate  of  deposit  had 
been  paid  in  notes  of  third  persons  payable  to 
the  depositor  wew  not  conclusive  against  the 
depositor  in  an  action  against  the  bank  for  the 
proceeds  of  the  notes  collected  by  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment,  {§  1244,  1245.] 

4.  Election  of  Remedies — Remedies  Subject 
TO  Election— Deposit  in  Bank. 

An  action  for  a  deposit  in  a  bank  in  which 
judgment  was  rendered  against  the  depositor  be- 
cause the  certificate  of  deposit  had  been  paid 
by  notes  of  third  persons  does  not  constitute  an 
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election  of  remedies  by  the  depositor  barring 
ber  from  suing  the  bank  for  the  proceeds  of  the 
notes   collected  by  it 

[Bd.  Note. — For  cases  in  point,  see  vol.  18i 
Cent.  Dig.  Election  of  Remedies,  (  14.] 

Appeal  from  District  Court,  Keokuk  Cioun- 
ty ;  B.  W.  Preeton,  Judge. 
Tbe  opinion   states   tbe  case.    Berversed. 

G.  H.  Mackay,  for  appellant    D.  W.  Ham- 
ilton and  J.  P.  Talley,  for  appellee. 


WEAV1:.A,  J.  The  Slgoumey  Savings 
Bank,  a  corporation,  was  organized  under  the 
laws  of  this  state  to  carry  on  a  banking 
business  at  Slgoumey,  Iowa.  Its  casbier 
and  principal  manage  was  O.  F.  Utterback, 
who  served  In  that  capacity  during  all  tbe 
period  covered  by  the  transaction  in  contro- 
versy. Tbe  plaintiff,  a  cousin  and  Intimate 
friend  of  Utterback,  was  formerly  a  resident 
of  Slgoumey,  but  afterWard  removed  to  Chi- 
cago. Some  years  before  the  commencement 
of  this  action  plaintiff  as  she  claims  deposited 
or  placed  in  the  bands  of  tbe  Savings  Bank 
to  be  loaned  for  her  tbe  stun  of  |2,000,  and 
obout  the  same  time  deposited  a  like  sum  for 
a  like  purpose  in  the  Keokuk  County  State 
Bank.  Tbe  first-named  sum  bad  been  ac- 
counted for  before  the  commencement  of  this 
action,  except  a  portion  thereof  represented 
by  tbe  note  of  one  Bedfen,  and  the  further 
sum  of  9200,  which  seems  to  be  included  In 
the  notes  which  were  tamed  out  to  plaintiff 
as  hereinafter  shown  as  representing  the 
second  deposit  of  ^000.  The  last-named 
snm  remained  with  tbe  Keokuk  County  State 
Bank  for  several  years,  until  November  28, 
1899,  when  upon  an  order  given  by  plaintiff, 
one  Tim  Lemon  drew  tbe  mon^  from  tbat 
bank  In  the  form  of  a  draft  or  bill  of  ex- 
change on  the  Davenport  National  Bank. 
Tim  Lemon  Indorsed  and  delivered  the  draft 
to  the  defendant  bank  or  to  its  cashier  Utter- 
back, who  tbereupon  executed  to  plaintiff  a 
certificate  of  d^xwlt  in  tbe  following  form: 
'MSlgonmey  Savings  Bank.  No.  17,180.  $2,000 
Slgoumey,  Iowa.  Nov.  23,  1899.  Sarah  L. 
Lemon  has  deposited  In  this  bank  two  thous- 
and dollars  ($2,000.00),  payable  to  the  order 
of  caSbr.  on  return  of  this  certificate  prop- 
erly endorsed.  Not  subject  to  check.  O.  F. 
Utterback,  Cashier."  At  some  later  date  this 
certificate  was  Indorsed  by  the  cashier  and 
after  his  death  was  found  by  the  receiver 
among  tbe  papers  of  tbe  bank.  On  the 
same  day  on  which  this  deposit  was  made, 
Utterback  wrote  plaintiff,  reimrting  the  mat- 
ter as  follows:  "Sigoum^  Savings  Bank. 
Slgoumey,  Iowa,  Nov.  23,  1899.  Sarah  L. 
Lonon,  106  B.  North  Ave.,  Chicago,  111. — 
Dear  Cousin:  Tim  got  your  $2,000  to-day, 
and  brought  It  over  to  our  Bank,  and  we  will, 
get  It  loaned  out  In  a  very  few  days  and  then 
■end  yon  the  papers  etc.  I  may  make  it  In 
2  or  3  loans  bat  one  thing  sure  will  get  you 
good  ones  etc.  We  have  loaned  out  over 
toi  thousand  dollars  during  the  last  Mo.  and 


could  have  loaned  this  a  long  while  ago  eta 
Are  all  well.    Tour  Cos.  G.  F.  Utterback." 

In  May  following  this  deposit,  the  plain- 
tiff visited  Slgoumey,  and  while  there  bad  an 
Interview  with  her  cousin  the  cashier,  who 
told  her  tbat  ber  money  was  out  In  good 
loans  and  on  ber  request  for  some  voucher 
therefor  gave  her  a  receipt  la  tbe  following 
form. 

SlKonmey  Savings  Bank. 
J.  Utterback,  President.     W.  I.  McLean,   Sr., 

Vice  President     O.  F.  Utterback,  Cashier. 
Thomas  Kelly,  Asst  Cashier. 

Slgoumey,  Iowa,  May  4,  1900. 
Beceived  of   Sarah  L.  Lemon  the  following 
notes  secured  by  mortgage. 

O.  F.  Utterback,  Cashier. 
Data.  Namw.  Due.      Amt. 

U-16-M       Wm.  *  BmmA  Street U-U-UOI    $400 

ll-!S-n  O.  A.  A  Mary  B.  Krlese. . .  .U-26-U01  700 
12-  t-W  Sira  A.  A  Lida  A.  OtlUeU  12-  »-190<  NO 
3-28-lMO    O.  J.  tc  LiOa  Olubb 2-18-1902     BOO 

Total    $2,200 

Plaintiff  testifies  that  this  receipt  was  de- 
livered to  her  by  Utterback  In  tbe  bank  and 
from  his  place  behind  the  ooimter  with  a 
verbal  assurance  tbat  the  loans  were  good, 
and  the  bank  would  take  good  care  of  the 
papers.  The  notes  described  In  tbe  receipt 
had  all  been  taken  or  purchased  by  the  bank 
In  Its  own  name,  and  had  been  entered  ac- 
cordingly on  Its  discount  register ;  but  about 
tbe  time  of  plalntlfTs  visit  to  Slgoumey  In 
the  spring  of  the  year  1900,  they  were 
"charged  off"  as  testified  by  tbe  assistant 
cashier.  None  of  the  notes  were  ever  In  fact 
actually  delivered  to  the  plaintiff  and  they 
remained  In  tbe  bank  or  In  the  hands  of  tbe 
cashier  until  fully  paid.  The  makers  paid 
tbe  Interest  from  time  to  time  to  the  bank 
or  to  Utterback  who  remitted  It  to  plaintiff. 
As  the  notes  fell  due  they  were  taken  up 
by  the  makers,  payment  in  one  case  being 
made  to  the  assistant  cashier  and  In  others 
to  Utterback.  The  payments  were  made  at 
tbe  bank  and  tbe  notes  canceled  by  the  "paid" 
stamp  of  the  bank.  The  mortgages  were 
canceled  of  record  by  the  assistant  casbler  at 
Utterback's  direction.  No  part  of  the  princi- 
pal of  these  notes  was  ever  remitted  or  other- 
wise accounted  for  to  tbe  plaintiff.  Tbe  cor- 
respondence with  plaintiff  concerning  tbe 
money  and  notes  from  the  beginning  of  their 
dealings  In  1894,  was  carried  on  by  Utterback. 
His  letters  were  written  on  tbe  bank  station- 
ery, but  were  usually  couched  In  the  familiar 
terms  which  characterize  correspondence  be- 
tween relatives  and  friends,  and  were  nearly 
if  not  quite  always  signed  by  bim  In  his 
Individual  name  without  adding  his  title  of 
casbler.  When  referring  to  plalntlfTs  money 
and  to  loans  made  for  ber  his  language  at 
times  would  indicate  that  he  was  represent- 
ing tbe  bank.  For  example.  In  one  letter  he 
says:  "At  tbe  time  we  made  your  first  loan 
we  had  several  chances  to  make  more,  but 
later  on  there  was  no  demand."  Again  he 
says:  "If  you  want  us  to  loan  your  money 
for  you,  will  get  you  good  first  mortgage 
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loans  on  farms  such  as  we  would  be  willing 
to  take  off  your  hands  at  any  time  you 
would  want  to  dispose  of  tbem.  They  would 
be  made  in  your  name  and  send  the  papers 
to  you  as  soon  as  made  out  and  then  when 
the  interest  became  due  you  could  send  the 
note  to  us  to  collect."  In  other  letters  the 
form  of  expression  is,  "I  Inclose  you  draft 
for  Interest  collected,"  or  "will  get  you  good 
loans,"  or  "Enclosed  find  draft,"  etc.  After 
the  notes  had  all  been  collected  and  while  the 
principal  thereof  was  still  unaccounted  for, 
O.  F.  TTtterback  committed  suicide,  and  an 
InveBtigation  disclosed  that  he  had  misappro- 
priated the  funds  of  the  bank  to  a  very  large 
amount  Upon  this  disclosure  being  made, 
D.  T.  Stockman,  a  stockholder  in  the  bank 
brought  an  action  In  the  district  court  for  the 
appointment  of  a  receiver  to  take  charge  of 
its  affairs  and  wind  up  its  business.  Plaln- 
tlfT  first  presented  her  claim  to  the  receiver 
who  refused  to  approve  it  Thereafter  the 
plaintiff  filed  a  petition  of  intervention  in 
said  proceeding.  In  the  first  count  of  said 
pleading  she  alleged  the  plabing  of  said  four 
promissory  notes  with  Hie  bank  and  the 
collection  thereof  by  the  bank  and  its  failure 
to  account  therefor.  In  the  second  count 
of  the  petition  of  Intervention'  she  alleged 
the  deposit  by  her  of  $2,000  In  the  Keokuk 
Ck)nnty  State  Bank,  the  subsequent  with- 
drawal of  said  sum  on  her  order  by  Tim 
Lemon,  wbo  deposited  the  same  in  tbe 
Slgoumey  Savings  Bank,  which  d^Kisit  she 
alleged  bad  never  been  paid  or  accounted 
for. 

On  these  allegations  she  asked  for  Judg- 
ment against  tbe  bank  and  that  it  be  approved 
as  a  claim  against  the  funds  in  the  hands  of 
tbe  receiver.  Issue  was  taken  upon  this  peti- 
tion; the  defendants  denying  the  first  count 
and  alleging  that  so  far  as  Utterback  acted 
witb  reference  to  receiving  and  collecting  the 
notes  be  was  acting  as  plaintilTs  agent  and 
not  as  cashier  of  the  bank,  and  if  he  did 
at  any  time  act  In  the  name  of  the  bank 
in  that  respect  it  was  without  authority. 
Concerning  the  allegations  of  tbe  second 
count  defendants  admitted  the  deposit  of  tbe 
12,000  for  tbe  plaintiff  by  Tim  Lemon,  but 
alleged  that  a  certificate  of  deposit  was  Issued 
therefor  which  had  since  been  paid  and  sat- 
isfied. Pending  tbe  trial  of  these  issues  tbe 
plaintiff  voluntarily  dismissed  the  first  count 
of  her  petition  without  prejudice.  The  re- 
maining issue  was  submitted  to  the  Jury 
under  instructions  by  tbe  court  to  the  effect 
that  if  plaintiff  bad  accepted  the  notes  In 
lien  of  tbe  money  or  certificate  of  deposit 
tbea  she  was  not  entitled  to  recover  upon 
said  second  count  The  Jury  found  against 
plaintiff  upon  this  issue,  and  Judgment  was 
entered  accordlingly. 

Thereafter  plaintiff  instituted  the  present 
action  at  law  against  tbe  defendant  bank. 
The  first  count  of  her  petition  is  substantial- 
ly a  restatement  of  tbe  matters  pleaded  in 
tbe  first  count  of  the  petition  of  Intervention 


above  referred  to,  as  having  been  dismissed 
without  prejudice  while  the  second  count 
seeks  to  recover  an  amount  which  she  alleges 
was  collected  by  the  defendant  upon  the  note 
of  Redf  em  representing  a  loan  made  by  tbe 
bank  out  of  the  original  or  first  sum  of  $2,000 
deposited  by  her  as  noted  in  the  foregoing 
statement  To  this  petition  the  defendant 
pleads  In  denial  and  further  pleads  tbe  in- 
tervention by  plaintiff  in  tbe  receivership 
proceedings,  the  disallowance  of  her  claim 
by  the  receiver,  and  the  trial,  v«^ict,  and 
the  Judgment  rendered  therein,  as  an  adjudi- 
cation by  which  plaintiff  is  barred  and  estop- 
ped from  further  asserting  or  prosecuting 
her  alleged  right  of  action.  A  Jury  was  Im- 
paneled for  tbe  trial  of  these  Issues  and  at 
tbe  conclusion  of  the  testimony  defendant 
moved  for  a  directed  verdict  in  its  favor  upon 
grounds  which  may  be  condensed  as  follows : 
(1)  That  the  evidence  conclusively  estab- 
lishes a  prior  adjudication  of  the  controver- 
sy; (2)  that  there  Is  no  evidence  tending  to 
show  liability  on  part  of  the  bank  for  the 
acts  of  Utterback ;  (3)  that  there  is  no  negli- 
gence shown  on  part  of  the  bank;  and  (4) 
that  so  far  as  the  bank  took  any  part  in  said 
transactions  with  the  plaintiff  it  acted  gra- 
tuitously. This  motion  was  sustained  and 
VCTdict  and  Judgment  for  the  defendant  were 
rendered  accordingly.  It  is  from  this  Judg- 
ment the  plaintiff  appeals. 

The  fcuregoing  extended  statement  makes  un- 
necessary any  discussion  of  most  of  the  fact 
propositions  in  the  case.  It  is  the  contention 
of  the  appellee  that  plalntlfTs  dealings  in 
respect  to  the  notes  were  not  with  the  bank, 
but  were  personal  transactions  between  her 
and  Utterback  concerning  which  tbe  bank 
assumed  no  responsibility  and  Is  chargeable 
with  no  duty  or  liability.  But  It  Is  putting 
it  very  mildly  to  say  that  In  view  of  the  con- 
ceded facts  and  of  the  otber  facts  above  re- 
ferred to  upon  which  there  is  a  conflict  of 
testimony,  this  question  was  clearly  one  for 
tbe  Jury.  Had  it  been  submitted  for  a  spe- 
cial verdict  and  tbe  Jury  had  found  that  in 
receiving  and  dealing  with  the  plaintiff's 
money  and  securities  the  cashier  acted  for 
the  bank  and  gave  plaintiff  to  understand 
that  In  dealing  with  him  she  was  dealing 
with  the  bank,  the  finding  would  have  l>e«i 
amply  Justified  by  the  evidence  and  no  court 
would  think  of  setting  it  aside  as  without 
support  Indeed  we  think  it  very  probable 
from  the  record  that  while  the  motion  to  di- 
rect a  verdict  was  sustained  generally  tbe  de- 
cisive consideration  In  the  mind  of  the  trial 
court  was  the  defendant's  claim  of  prior  ad- 
judication. In  this,  we  think  there  was  er- 
ror. When  plaintiff  dismissed  her  claim  and 
intervention  based  on  the  notes,  that  demand 
was  withdrawn  from  the  controversy  and 
from  the  Jurisdiction  of  tbe  court,  and  the 
second  count  stood  alone  the  same  as  if  tbe 
former  had  never  been  presented  or  filed. 

A  Judgment  thereafter  rendered  upon  the 
remaining  count  was  no  adjudication  of  tbe 
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one  wblch  had  been  withdrawn  nnlesB  the 
two  were  Identical  In  character  or  Bubstance 
or  the  former  was  so  Included  In  the  latter 
that  the  determination  of  the  one  necessarily 
disposed  of  the  other.  In  other  words,  to 
apply  the  mle  of  res  Judicata  there  most  be 
a  substantial  identity  of  issues.  The  only 
issue  tried  In  the  intervention  proceed- 
ings was  the  plaintiff's  claim  to  recover 
upon  the  implied  contract  to  return  the 
sum  of  $2,000  deposited  with  the  bank 
by  the  hand  of  Tim  Iiemon.  The  bank  er- 
presaly  admitted  having  received  the  money, 
bnt  pleaded  the  issuance  therefor  of  a  certlfl- 
-cate  of  deposit  which  it  alleged  had  been 
paid.  The  payment  relied  upon  consisted  in 
the  turning  out  to  plaintiff  In  lieu  of  her 
money  the  notes  now  in  controversy.  It  is 
obvious  at  a  glance  that  this  defense  may 
have  been  found  complete,  without  in  any 
manner  affecting  plaintiff's  right  thereafter 
to  assert  a  claim  for  the  conversion  of  the 
notes  tbns  turned  out  to  her. 

If  A.  sues  B.  to  recover  the  agreed  purchase 
price  of  a  horse  and  B.  answers  admitting  the 
purchase  but  alleging  that  thereaftw  he  turn- 
ed out  to  A.  the  promissory  note  of  a  third 
person  in  full  payment  of  the  debt  and  upon 
the  issue  thna  t«idered,  B.  recovers  Judg- 
ment for  costs,  there  is  nothing,  in  the  doc- 
trine of  res  Judicata  which  precludes  A.  from 
thereafter  suing  and  recovering  Judgment 
against  B.  for  a  conversion  of  such  note  or  of 
tlie  proceeds  of  Its  collection.  In  the  trial  of 
the  intervention  proceedings  against  the  re- 
ceiver, the  one  question  considered  and  de- 
cided was  whether  these  four  notes  had  been 
In  fact  accepted  by  the  plaintiff  in  lieu  of  the 
money.  Whether  Utterbadc  was  acting  in 
tliat  matter  for  the  bank  or  simply  as  the 
agent  of  plaintiff;  or  whether  such  notes 
were  still  in  the  possession  of  the  bank  or 
had  been  actually  delivered  to  bar  or  others 
wise  properly  accounted  for,  was  an  inquiry 
the  answer  to  which  was  In  no  manner  es- 
aential  to  the  issue  then  being  tried  nor  was 
it  submitted  for  the  finding  of  the  Jury.  In 
our  Judgment  the  plea  of  former  adjudication 
to  not  available  to  the  appellee  upon  the  rec- 
ord before  ns.  Delany  v.  Reade,  4  Iowa,  292 ; 
Orlffln  V.  Seymour,  16  Iowa,  30,  83  Am.  Dec. 
396;  Falrfldd  v.  McNany,  37  Iowa.  76;  Shir- 
land  T.  Bank,  65  Iowa,  99,  21  N.  W.  200 ;  Kern 
V.  Wilson,  82  Iowa,  407,  48  N.  W.  919;  Bank 
T.  School  Dlst  (Wis.)  92  N.  W.  439;  Bond  v. 
llarkstrum,  102  Mich.  11,  60  N.  W.  282;  State 
T.  Cooley,  58  Minn.  614,  60  N.  W.  338.  It  Is 
well  settled  that  a  voluntary  dismissal  of  an 
action  or  claim  is  not  an  adjudication.  Wey- 
and  ▼,  Railroad,  75  Iowa,  573,  39  N.  W.  899, 
1  L.  R.  A.  650,  9  Am.  St  Rep.  504 ;  Parks  v. 
Dnnlap,  86  Cal.  189,  25  Pac.  916;  Jones  v. 
Graham,  36  Ark.  383. 

In  argument  in  this  court  appellee  appears 
to  rely  upon  the  claims  made  In  the  interven- 
tion proceedings  by  plaintiff  as  an  election 
of  remedies,  by  which  she  waived  or  lost  her 
right  to  maintain  the  present  action.    In  or- 


der that  the  doctrine  of  election  of  remedies 
may  apply  It  must  appear  that  assuming  the 
truth  of  the  matters  alleged  by  the  plaintiff 
there  were  two  or  more  inconsistent  remedies 
open  to  her  choice.  Under  such  circumstan- 
ces the  choice  of  one  would  negative  the  right 
to  pursue  the  other.  Redhead  v.  Cattle  Co., 
126  Iowa,  410,  102  N.  W.  144 ;  Zimmerman  v. 
Robinson  (Iowa)  102  N.  W.  814.  But  no 
such  alternative  was  presented  to  the  appel- 
lant It  was  on  the  theory  that  appellee  was 
Indebted  to  her  upon  the  deposit  made  for 
her  by  Tim  Lemon  that  she  prosecuted  the 
intervention,  but  It  was  there  found  and  de- 
termined that  the  debt  sued  upon  had  been 
extinguished  by  the  transfer  to  her  of  certain 
promissory  notes.  Accepting  the  result  of 
that  adjudication  which  found  the  ownership 
of  the  notes  to  be  in  her,  she  now  sues  alleg- 
ing that  the  notes  thus  turned  out  to  her 
were  placed  or  left  in  the  hands  of  the  ap- 
pellee for  her  use  and  that  appellee  has  col- 
lected them  and  refuses  to  accoimt  for  the 
proceeds.  If  the  defendant  to  a  suit  upon  a 
promissory  note  successfully  defends  the  ac- 
tion upon  the  theory  and  claim  that  he  has 
given  the  plaintiff  another  note  in  full  pay- 
ment and  satisfaction  of  the  one  in  suit,  it 
would  seem  farcical  to  say  that  when  sued 
upon  the  second  note  he  may  rely  upon  the 
doctrine  of  res  Judicata  or  of  election  of  rem- 
edies to  relieve  him  from  liability. 

For  equally  good  and  persuasive  reasons 
there  Is  no  room  to  apply  either  rule  to  the 
case  at  bar.  The  mere  fact  that  a  plaintiff 
has  been  unsuccessful  In  attempting  to  en- 
force a  remedy  which  he  mistakenly  be- 
lieved to  be  applicable  has  never  been  held 
to  be  an  adjudication  or  an  election  which 
will  prevent  his  invoking  the  proper  remedy. 
Kingsbury  v.  Kettle,  90  Mich.  476,  51  N.  W. 
541 ;  Smith  v.  Brlcker,  86  Iowa,  285,  53  N.  W. 
250;  In  re  Van  Norman  (Minn.)  43  N.  W. 
334 ;  Zimmerman  v.  Robinson,  supra.  In  the 
last-cited  case  this  court  had  occasion  to  con- 
sider the  subject  and  after  a  general  review 
of  the  authorities  were  reached  a  conclusion 
in  harmony  with  the  position  here  taken  by 
the  appellant  In  the  language  of  the  Su- 
preme Court  of  California  "if  plaintiff  was 
mistaken  and  undertook  to  avail  herself  of  a 
remedy  she  was  never  entitled  to,  this  does 
not  prevent  her  from  subsequently  availing 
herself  of  a  remedy  to  which  she  Is  entitled 
under  the  facts  of  the  case."  *  •  •  "No 
case  has  been  called  to  my  attention,  nor  do 
I  believe  any  can  be  found  which  holds  that 
a  person  is  estopped  from  pursuing  a  remedy 
that  he  is  entitled  to  because  he  has  attempt- 
ed to  avail  himself  of  a  remedy  that  he  was 
never  entitled  to."  Agar  v.  Wlnslow,  128 
Cal.  587,  56  Pac.  422,  69  Am.  St  Rep.  84. 
This  proposition  is  afi^med  in  numerous  cases 
many  of  which  are  noted  in  the  opinion  in 
the  Zimmerman  Case.  We  are  satisfied  with 
the  rule  there  approved  and  think  Its  appli- 
cation to  the  present  appeal  necessitates  a 
reversal    of    the    Judgment    appealed   from. 
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None  of  onr  cases  relied  upon  by  the  ap> 
pellee  are  inconsistent  with  this  conclusion. 

It  should  also  be  said  that  the  matters  set 
np  in  the  second  count  of  the  petition  in  the 
present  case  were  In  no  manner  Involved  or 
Included  in  either  count  of  the  petition  of  In- 
tervention and  for  reasons  already  stated  the 
motion  to  direct  a  verdict  in  defendant's  fa- 
vor on  that  count  should  have  been  overruled. 
The  contention  of  appellee  that  the  cashier 
had  no  authority  to  receive  notes,  and  make 
collections  thereon  is  not  well  founded.  We 
know  of  nothing  in  the  statute  or  In  the  com- 
mon law  of  banking  which  thus  limits. the 
power  of  the  bank  or  of  the  cashier.  It  is  a 
matter  of  common  knowledge  and  observa- 
tion that  by  far  the  greater  bulk  of  the  col- 
lection business  of  the  country  is  transacted 
by  banks.  They  are  constantly  receiving  the 
notes,  bonds  and  securities  of  their  custom- 
ers and  collecting  the  interest  and  principal 
thereof,  and  the  announcement  that  a  bank 
is  In  no  manner  responsible  when  moneys  so 
received  are  stolen  or  embezzled  by  its  cash- 
ier or  other  managing  officer  would  excite 
profound  consternation  in  the  business  world. 
The  rule  of  ultra  vires  Is  one  which  the 
courts  always  apply  with  caution  if  not  hesi- 
tation. Hawkes  v.  Eastern,  etc.,  1  De  O., 
M.  &  O.  700.  And  If  there  be  any  donbt  in 
the  matter  It  is  always  resolved  against  the 
plea. 

There  I9  but  one  material  disputed  fact 
in  the  case.  Did  plaintiff  in  the  matters  now 
In  controversy  deal  with  Utterback  as  cashier 
and  representative  of  the  bank  or  did  she 
deal  with  him  as  her  personal  agent  and  rep- 
resentative? In  other  words,  was  she  doing 
business  with  the  bank  through  Utterback  as 
cashier  or  was  she  entrusting  her  business 
to  Utterback  personally?  This  question  as 
we  have  already  said  was  clearly  one  for  the 
Jury.  Other  questions  suggested  in  argu- 
ment are  not  likely  to  arise  on  a  retrial,  and 
we  need  not  consider  them.  For  the  rea- 
sons stated  a  new  trial  must  be  ordered. 

The  judgment  of  the  district  court  is  re- 
versed. 


WIRD8  V.  VIERKANDT. 
(Supreme  Court  of  Iowa.    June  13>  1006.) 

1.  Watebs  —  StrKTAOK  Waters  —  Dbainaok 
—   Rights   of   Dominant   and    Sebvikrt 

ElBTATKS. 

A  servient  estate  is  bound  to  take  the 
natural  flow  of  surface  water;  but  the  owner 
of  the  dominant  one  cannot  collect  it  and 
cast  It  on  the  lower  proprietor  in  a  different 
manner  from  which  it  flowed  by  nature,  nor 
may  he  materially  increase  the  quantity  there- 
of to  the  Injury  of  the  lower  land. 

[Bid.  Note. — ^For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Waters  and  Watercourses,  S  131.] 

2.  Samk— Action— Injunction. 

In  an  action  to  enjoin  the  owner  of  a 
dominant  estate  from  diverting  or  increasing 
the  natural  flow  of  surface  water  upon  the 
servient  estate,  evidence  held  to  show  that 
the  acts  of  the  owner  of  the  dominant  estate  had 


not    materially    increased   the   flow   upon    the 
servient   estate. 

Aiq;>eal  from  District  Court,  Hardin  Coun- 
ty; J.  R.  Whltaker,  Judge. 

Suit  in  equity  to  enjoin  defendant  from 
tiling  and  draining  certain  sloughs  and  ponds 
upon  his  own  land  in  such  a  manner  as  to 
divert  or  increase  the  natural  flow  of  the 
water.  Defendant  denies  the  diversion  of 
the  water,  and  denies  that  he  Is  intending 
to  increase  the  flow  thereof  upon  plalnttirs 
land.  He  further  averred  that  he  was  in- 
tending to  place  a  tile  in  a  ditch  that  had 
existed  for  more  than  18  years.  Upon  these 
Issues  the  case  was  tried  to  the  court,  result- 
ing In  a  decree  dismissing  plaintiff's  petition, 
and  he  appeals.    Affirmed. 

M.  J.  Furry  and  J.  H.  Scales,  for  appellant. 
Oeorge  W.  Ward,  for  appellee. 

DBEMBR,  J.  The  case  Involves  the  rights 
of  the  owner  of  a  servient  estate  as  against 
the  owner  of  the  dominant  one  with  reference 
to  the  flow  of  surface  water.  Such  cases 
are  not  infrequent,  now  that  we  are  having 
the  normal,  or  perhaps  slightly  abnormal, 
waterfall  in  the  northern  half  of  the  state. 
During  the  dry  seasons  which  lasted  for  many 
years  prior  to  the  past  three  or  four,  no 
such  .controversies  arose,  as  our  Reports 
abundantly  verify.  PlatntlfTs  farm  lies  south 
of  defendant's,  and  between  them  is  an  80- 
acre  tract  owned  by  one  Scheueman.  The 
natural  flow  of  the  surface  water  is  south- 
ward, and  plaintiff  Is  the  owner  of  the 
servient  estate.  It  is  the  law  of  this  Juris- 
diction that,  while  the  servient  estate  is 
bound  to  take  the  natural  flow  of  surface 
water,  the  owner  of  the  dominant  one  can- 
not collect  it  and  cast  it  upon  the  lower 
proprietor  In  a  different  manner  from  which 
it  flowed  by  nature,  nor  may  he  materially 
Increase  the  quantity  thereof  to  the  injury 
of  the  lower  land.  The  water  from  defend- 
ant's 'land  comes  down  through  the  Scheue- 
man land,  and  is  cast  therefrom  upon  the 
land  of  the  plaintiff.  Defendant  has  not 
threatened  to  cast  the  water  from  his  land 
upon  that  of  plaintiff  In  a  different  manner 
from  which  nature  provided.  He  casts  bis 
water  Into  an  open  ditch  running  through 
Scheueman's  land,  and  Is  in  no  way  responsi- 
ble for  the  manner  in  which  It  is  cast  upon 
plaintifTs  land.  In  other  words,  be  is  not 
to  be  held  liable  for  any  diversion  of  the 
surface  water  upon  plaintiffs  land.  His  acts 
of  threatened  injury  to  plaintiff  are  solely 
by  reason  of  Increasing  the  flow  of  water 
thereon,  and  this  Is  the  sole  issue  of  fact  in 
the  case.  Upon  defendant's  lands  are  certain 
sloughs  and  ponds,  and  it  Is  claimed  that, 
through  the  construction  of  tile  drains,  he  Is 
about  to  collect  the  water  therefrom  and  dis- 
charge it  In  increased  quantities  Into  the 
ditch  upon  Scheueman's  land  and  thus  in- 
crease the  flow  upon  plaintifTs  land. 

It  is  claimed  that,  but  for  the  construction 
of  this  drain,  the  water  would  stand  upon  de- 
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fendimf  8  land  until  It  soaked  away  or  was 
evaporated  by  the  elements,  and  that  by  the 
constraction  of  the  drain  the  flow  of  water 
on  plaintlfTa  land  will  be  materially  Increas- 
ed. This  Is  purely  a  fact  proposition,  and  we 
have  gone  over  the  record  with  care  to  de- 
termine the  truth  of  the  matter.  Onr  con- 
clusion is  that  plalntifF  has  not  shown  that 
the  flow  of  water  upon  his  land  will  be  In- 
creased to  any  material  degree;  that  what- 
ever the  Increase,  If  any,  It  will  be  taken 
np  by  the  Scheueman  land  before  It  reaches 
that  owned  by  plaintiff,  and  that  for  much  of 
the  claimed  Increase  In  flow  defendant  Is  fiot 
responsible,  it  being  due  to  the  action  of  the 
county  authorities  In  draining  and  ditching  a 
county  highway  just  south  of  defendant's 
land.  Moreover,  the  tile  which  defendant 
proposed  to  lay  were  to  be  placed  in  the 
bottom  of  old  ditches  which  had  existed  for 
from  12  to  16  years  without  objection  from 
any  one,  through  which  practically  the  same 
amount  of  water  was  discharged  as  defend- 
ant now  proposed  to  carry  off  with  his  tiling. 
This  being  true,  plaintiff  is  not  entitled  to 
the  relief  demanded.  Wharton  v.  Stevens, 
M  Iowa,  107,  60  N.  W.  662,  16  li.  a  A. 
630,  86  Am.  St  Rep.  296;  Plagge  v.  Mens- 
Ing,  128  Iowa,  787,  108  N.  W.  162;  Vannest 
V.  nemlng,  79  Iowa,  638,  44  N.  W.  006,  8 
li.  B.  A.  277,  18  Am.  St  Rep.  387;  Dorr  v. 
Shnmerson  (Iowa)  103  N.  W.  806;  Chapter 
70,  p.  TO.  Acts  80th  Gen.  Assem.  1904.  With- 
ont  departing  from  the  well-established  rules 
with  reference  to  surface  drainage,  this 
court  as  now  constituted  is  Inclined  to  con- 
strue them  as  liberally  as  is  possible  in  or- 
der that  reclamation  of  low  and  wet  lands 
may  be  accomplished  In  the  Interests  of  good 
husbandry  and  for  the  general  welfare  of 
aO.  Of  course,  no  man's  property  should  be 
taken  for  public  use  without  Just  compensa- 
tion; but,  to  make  out  a  case  for  such  in- 
juries as  are  here  complained  of,  it  must  clear- 
ly and  satisfactorily  appear,  especially  In  in- 
junction cases,  that  defendant  is  about  to 
matolally  and  unduly  increase  the  flow  of 
water  to  plaintiff's  Imminent  damage.  To 
the  trial  court  this  did  not  appear  in  the 
histant  cassk  and  with  that  conclusion  we 
are  agreed. 

The  decree  seems  to  be  right  and  it  is 
affirmed. 


HAMNER  v.  JANOWITZ. 
(Supreme  Court  of  Iowa.    June  12,  1906.) 

L  Mastkb  ANn  Servant  —  AssmcPTioN  or 
Bisk— Obvious  Dkfects. 

Defects  in  a  traveling  crane,  consisting  of 
irregularities  and  want  of  sufficient  bracing  in 
the  track  on  whidi  the  crane  was  suspended, 
were  not  of  such  an  obvious  character  as  to 
charge  a  servant  working  in  the  factory  in 
wliicb  the  crane  was  nsed  with  assumption  of 
risk  as  a  matter  of  law. 
2.  EVIOENCK  —  EXPKBT  TssTiKonT  —  Pbopkb 

Subjects. 
In  an   action   for   the  death  of  a  servant 
who  was  killed  by   the  falling  of  a   traveling 


crane,  it  was  proper  to  allow  an  expert  witness 
to  describe  how  the  track  for  the  crane  was  con- 
structed in  defendant's  shop  and  state  what  he 
considered  a  proper  and  safe  method  of  con- 
struction. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Evidence,  {  2317.] 

3.  TbIAI/— MiSCONDnOTOFCoUNSEI/— Attimpt- 

ING  TO  Acquaint  Jubt  with  Ibbelkvaitt 

Mattebs. 

In  an  action  for  the  death  of  a  servant, 
evidence  that  defendant  was  indemnifled  against 
liability  by  a  policy  of  insurance  was  excluded, 
and  plaintilTs  counsel  asked  to  have  a  record 
made  of  it,  whereupon  the  court  said  that  coun- 
sel might  go  outside  and  make  the  record,  and 
in  reply  to  a  question  as  to  whether  the  conrt 
meant  to  insinuate  that  he  "would  throw  us  out 
in  this  matter"  the  court  stated  that  it  did  not 
mean  to  insinuate  anything,  but  if  counsel  wanted 
to  make  the  record  it  must  be  done  in  another 
room,  and  not  in  the  presence  'of  the  jury,  and 
this  was  done.  Held  that  there  was  no  preju- 
dicial misconduct  on  the  part  of  plaintiff's 
counsel. 

4.  Death  —  BlxASUBK  of  Damaoxs— -InsTBUC- 

TIONS. 

In  an  action  for  injuries  causing  the  death 
of  a  servant,  an  instruction  that  the  measure 
of  damages  was  not  the  sum  which,  placed  at 
interest,  would  yield  an  amount  equal  to  the 
income  of  the  deceased  at  the  time  of  his  death, 
nor  the  amount  necessary  for  the  support  of 
his  family,  but  was  that  amount  wlilcn,  under 
the  evidence,  the  jury  believed  deceased  would 
have  saved  and  accumulated  at  the  time  of  his 
death,  in  determining  which  the  jury  should 
consider  the  age  and  occupation  of  deceased, 
his  bodily  health,  ability  to  earn  money  and 
habits  as  to  industry,  thrift  and  economy,  and 
award  such  sum  as  they  believed  would  be  a  fair 
and  reasonable  compensation  for  the  loss  sus- 
tained by  his  estate  as  result  of  his  death,  was 
proper. 

[Ed.  Note. — For  cases  in  point,  see  voL  16, 
Cent  Dig.  Death,  f|  103-1190 

Appeal  from  District  Court  Woodbury 
County ;  John  F.  Oliver,  Judge. 

Action  at  law  to  recover  damages  for  death 
of  plaintiff's  intestate,  alleged  to  have  been 
caused  by  the  defendant's  negligence.  Ver- 
dict ahd  Judgment  for  the  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Henderson  &  Frlbourg,  for  appellant  Hal- 
lam  8a  Munger,  for  appellee. 

WEAVER,  J.  At  the  time  of  the  accident 
in  question  Louis  H.  Hamner  was  employed 
la  and  about  a  boiler  shop  owned  and  operat- 
ted  by  the  appellant  This  shop  was  sup- 
plied with  an  overhead  traveling  crane,  so 
called,  an  apparatus  weighing  about  1,200 
pounds  and  mounted  on  four  wheels,  moving 
upon  a  track  or  rails  su^ended  from  the 
upper  timber  or  frame  work  of  the  building, 
In  May,  1904,  the  crane,  while  carrying  a 
load  of  about  1600  pounds,  fell  to  the  floor 
beneath,  striking  and  fatally  injuring  the 
intestate,  who  was  there  engaged  In  the  line 
of  his  duty.  It  is  charged  that  appellant  fail- 
ed to  exercise  dne  care,  in  that  the  tracks 
were  not  properly  placed,  braced,  or  secured, 
thus  rendering  them  liable  to  spread  under 
the  loaded  crane,  and  the  wheels  of  the 
crane  liable  to  leave  the  tracks,  and  the 
entire  apparatus  to  fall  upon  the  workmen 


Digitized  by  LjOOQIC 


110 


108  NORTHWESTERN  REPORTEB. 


(lOWB 


below.  The  answer  admits  the  employment 
of  the  deceased  bj  the  defendant  and  his 
Injury  and  death,  substantially  as  charged, 
but  denies  all  allegations  of  negligence  on 
her  part  She  alleges  the  use  of  the  utmost 
care  on  her  part  In  the  purchase.  Inspection, 
erection,  and  use  of  the  crane,  and  alleges 
that  the  accident  was  caused  by  a  defect 
In  a  casting  constituting  a  part  of  the  appara- 
tus, which  defect  was  concealed  from  and 
unknown  to  defendant  and  her  agents,  not- 
withstanding their  careful  Inspection.  It  Is 
further  alleged  that  deceased  had  as  full 
knowledge  as  the  defendant  or  her  agents 
concerning  the  crane  and  the  manner  of  Ita 
erection  and  operation,  and  continued  in  the 
employment  without  protest  or  objection,  and 
without  any  assurance  or  promise  by  defend- 
ant of  any  change  or  alteration  therein. 

1.  Appellant  insists  with  much  earnestness 
that  the  evidence  is  insufficient  to  justify  a 
verdict  for  the  plaintiff.  With  this  view 
we  are  unable  to  agree.  It  is  the  theory  of 
the  appellant  that,  by  reason  of  an  imper- 
fect casting  with  respect  to  which  no  negli- 
gence was  chargeable  to  her,  the  crane  or 
car  on  which  it  was  mounted  broke,  thns 
causing  the  fall,  whidi  ordinary  prudence 
and  foresight  could  not  -have  foreseen  or 
guarded  against  The  appellee  contends  that 
the  crane  or  car  left  the  tracks  because  of 
the  negligent  manner  In  which  they  were 
constructed  and  maintained,  and  that  the 
breaking  of  the  wheel  or  part  to  which  appel* 
lant  refers  wab  caused  by  the  fall  upon  the 
earth  floor.  Each  of  these  theories  has  fair 
support  in  the  testimony,  and  It  is  the  most 
familiar  rule  of  law  applicable  to  this  class 
'  of  cases  that  the  truth  of  a  contention  upon 
which  there  Is  conflicting  testimony  Is  for  the 
jury  to  determine.  There  was  evidence  that 
the  gauge  of  the  track  on  which  the  crane 
was  operated  was  not  uniform,  and  that  In 
places  rails  were  so  far  spread  that  when 
the  wheels  hugged  close  to  the  rail  on  one 
side,  the  wheels  upon  the  other  side  had  a 
bearing  on  the  rail  of  only  a  quarter  to  half 
an  inch,  while  in  other  places  the  gauge 
was  so  narrow  as  to  bind  the  wheels.  The 
building  was  of  frame  construction,  and  there 
was  evidence  tending  to  show  that  the  bra- 
cing of  the  tracks  was  Insufficient  for  the  pur- 
poses of  safety.  The  accident  was  of  a  kind 
that  the  ascertainment  of  its  cause  Is  of  ne- 
cessity almost  entirely  a  matter  of  inference, 
rather  than  direct  proof,  and  this  Inference 
was  for  the  jury  to  draw  from  all  the  proved 
facts  and  circumstances.  The  fact  that  one 
witness  may  have  testified  that  the  wheel 
broke  before  the  crane  fell  is  not  conclusive 
upon  the  jury.  If  from  all  the  circumstances 
they  believe  the  statement  to  be  a  mistake 
or  an  untruth.  Nor  do  we  And  any  clear 
showing  of  assumption  of  risk  by  the  de- 
ceased which  enables  us  to  say  as  a  matter 
of  law  that  no  right  of  recovery  exists  In 
favor  of  his  estate.  It  was  the  duty  of  ap- 
pellant to   furnish   him   a   reasonably   safe 


place  to  work,  and  he  had  the  right  to  as- 
sume that  the  duty  had  been  performed.  The 
defective  and  unsafe  condition,  if  it  existed 
as  claimed  by  appellee,  was  not  of  such  glar- 
ing and  apparent  character,  or  so  imme- 
diately under  bis  eye,  that  he  may  aay  be 
must  have  known  of  it,  or  as  a  man  of 
ordinary  care  and  prudence  ought  to  have 
discovered  it  and  retired  from  the  danger- 
ous service.  Dolan  v.  Railroad,  135  Cat  435, 
67  Pac.  686;  Coal  Co.  v.  Bruce  (IlL)  37 
N.  E.  012;  Railroad  Co.  v.  CorneUus  (IndL 
App.)  43  N.  El  31;  Shebek  v.  Cracker  Co., 
120  Iowa,  414,  94  N.  W.  930;  Railroad  ▼. 
Baker  (Tex.  Civ.  App.)  58  S.  W.  964;  4 
Thompson's  Negligence,  i  4650.  . 

2.  One  Chubb,  a  mechanical  engineer,  tes- 
tifying as  an  expert  in  plaintiff's  behalf,  was 
permitted  to  describe  how  the  track  for  the 
crane  in  appellant's  shop  was  constructed  and 
braced,  and  to  state  what  he  considered  the 
proper  and  safe  method  or  plan  for  such  a 
structure,  and  the  admission  of  this  evidence 
is  assigned  as  error.  The  objection  is  not 
well  taken.  An  expert  witness,  testifying 
concerning  conditions,  causes,  and  effects 
which  require  special  study,  skill,  and  ex- 
perience to  understand  and  explain,  is  per- 
mitted to  give  his  opinions  and  conclusions 
to  the  jury,  and  ordinarily  the  safe  or  proper 
manner  of  constructing,  operating,  and  using: 
mechanical  appliances  comes  within  this  rule. 
The  principle  has  often  been  recognized,  and 
expert  opinion  evidence  held  admissible  upon 
the  strength,  sufficiency,  and  safety  of  a 
building  or  other  structure  or  mechanical  ap- 
pliance which  Is  the  subject  of  controversy. 
Qnigley  v.  Manufacturing  Co.  (Sup.)  60  N. 
Y.  Supp.  98 ;  Tucker  v.  Williams,  2  HUt  (N. 
Y.)  562;  Turner  v.  Haar,  114  Mo.  336,  21 
S.  W.  737;  Cole  v.  Clarke,  3  Wis.  323;  In- 
surance Co.  V.  Prultt  65  Tex.  125;  Bettys 
V.  Denver,  115  Mich.  228,  73  N.  W.  188; 
Cobb  V.  Railroad  Co.,  1^  Mo.  609,  50  8.  W. 
894;  Line  v.  Mason,  67  Mo.  App.  279;  Mc- 
Gonigle  V.  Kane,  20  Colo.  292,  38  Pac.  367; 
Fltts  V.  Railroad  Co.,  59  Wis.  323,  18  N,  W. 
186;  Hall  v.  Murdock,  114  Mich.  233,  72  N. 
W.  150;  Hartford  P.  Co.  v.  Harmer,  2  Ohio 
St  452,  5  Am.  Dec.  684;  Railroad  Co.  ▼. 
Johnston,  78  Tex.  536,  15  a  W.  104;  Elec- 
tric Co.  V.  Sweet  67  N.  J.  Law,  224,  30  AU. 
553  ;  Fischer  v.  Packing  Co.,  77  Mo.  App.  108 ; 
Brabbits  v.  Railroad  Co.,  38  Wis.  289;  Pull- 
man Co.  V.  Harkins,  55  Fed.  932,  5  C.  C  A. 
326;  Sneda  v.  Libera,  65  Minn.  337,  68  N. 
W.  36;  Sowden  v.  Idaho  Mfg.  Co.,  65  Cal. 
430 ; .  Grant  v.  Vamey,  21  Colo.  329,  40  Pac 
771;  McNamara  v.  Logan,  100  Ala.  187,  14 
South.  175;  Lapham  v.  Insurance  Co.,  24 
Pick.  (Mass.)  1;  Kuhns  v.  Railroad  Co.,  70 
Iowa,  564,  31  N.  W.  868;  Betts  v.  Railroad 
Co.,  92  Iowa,  343,  60  N.  W.  623,  26  L.  R.  A. 
248,  54  Am.  St  Rep.  558 ;  Taylor  v.  Coal  Co., 
110  Iowa,  40,  81  N.  W.  249.  The  testimony 
complained  of  by  the  appellant  comes  fairly 
within  the  approved  doctrine  of  the  cases, 
and  there  was  no  error  in  its  admission. 
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S.  Counsel  for  am)el]ee  sought  to  prove  that 
the  appellant  was  ludemnUied  against  lia- 
billtr  by  a  policy  of  Insurance  to  pay  for 
which  a  portion  of  the  wages  of  the  Intestate 
bad  been  withheld.  Upon  appellanf  a  objection 
the  witness  was  not  allowed  to  answer,  and 
the  testimony  was  excluded.  Thereupon 
counsel  asked  to  have  a  record  made  of  bis 
offer,  and  the  following  colloquy  ensued  (we 
quote  from  the  record):  "Judge:  Yes,  but 
you  may  go  outside  and  make  the  record 
then.  It  cannot  be  made  here.  Mr.  Hallam: 
Does  the  court  mean  to  Insinuate  that  he 
would  throw  ns  out  in  this  matter?  Judge: 
No,  I  do  not  mean  to  insinuate  anything.  If 
you  want  to  make  the  record,  we  will  step 
out  bore  with  the  reporter  and  let  you  make 
it  The  questions  are  not  proper  to  ask  in 
the  presence  of  the  Jury.  Mr.  Hallam:  Well, 
we  would  like  to  do  so  then,  your  honor. 
Judge:  Well,  you  may  go  out  and  make  the 
record,  or  make  it  when  the  Jury  retires." 
Whereupon  the  court,  counsel,  witness,  and 
reporter  retired  from  the  presence  of  the  Jury 
Into  an  adjoining  room,  where  the  witness 
was  interrogated,  and  then  the  further  tak- 
ing of  testimony  was  resumed  in  the  presence 
of  the  Jury.  These  matters  are  assigned  as 
showing  prejudicial  misconduct  on  part  of 
counsel  which  should  be  held  to  invalidate 
the  verdict  Aside  from  the  fact  that  coun- 
sel allowed  his  eeal  to  betray  him  Into  lan- 
guage somewhat  lacking  In  the  deference 
and  respect  due  to  the  court,  we  see  nothing 
In  this  record  calling  for  criticism.  It  was 
his  right  to  ofFer  the  testimony.  If  he  believed 
it  admissible,  and  to  preserve  a  record  of  his 
offer  and  exception.  Had  he  contumaciously 
persisted  In  trying  to  get  the  matter  before 
the  Jury,  and  thus  override  the  ruling  against 
him,  we  might  well  feel  Justifled  In  regarding 
It  as  prejudicial  misconduct  State  v.  Ros- 
cum,  U9  Iowa,  830,  93  N.  W.  295.  But  we 
aee  nothing  in  the  record  to  indicate  t)iat  the 
offer  was  not  made  in  good  faith,  nor  can 
we  iwesume  that  ai^>ellant  was  or  could  have 
been  prejudiced  thereby.  It  Is  constantly 
happening  that  parties  to  a  Jury  trial  pro- 
pomid  questions  and  offer  testimony  which 
the  courts  deem  inadmisBible,  and  record  is 
made  of  the  offer  and  ruling  for  use  if  need 
be  on  appeal;  and  if  the  fact  of  offering  In- 
competent or  immaterial  testimony,  which 
Is  excluded.  Is  to  be  held  a  cause  for  grant- 
ing a  new  trial,  few.  If  any,  verdicts  could 
stand  the  test  of  such  rule. 

4.  Upon  the  measure  of  plaintifTs  recovery 
the  court  Instructed  the  Jury  as  follows: 
"Paragraph  10.  If,  under  the  evidence  and 
Instructions  given  you  In  this  charge,  you 
should  find  for  the  plaintiff,  you  will  then 
proceed  to  determine  from  the  evidence  and 
assess  the  amount  of  her  recovery  herein,  and 
the  measure  of  such  recovery,  if  any,  will 
be  the  present  worth  or  value  of  the  estate 
which  the  said  Louis  H.  Hamner  would  rea- 
sonably be  expected  to  have  saved  and  accumu- 
lated U  he  had  lived  out  the  natural  term  of  bis 


Ilf&  The  measure  of  recovery,  in  cases  of 
this  character.  Is  not  the  sum  which,  when 
placed  at  interest  will  yield  an  amount  equal 
to  the  income  of  the  deceased  at  the  time  of 
his  death;  nor  the  amount  necessary  for  the 
support  of  his  family.  But,  as  already  stat- 
ed, it  is  that  amount  estimated  at  its  present 
worth,  which  under  all  the  circumstances  dis- 
closed In  the  evidence,  you  believe  would 
have  come  to  bis  estate  at  the  end  of  his 
natural  life.  In  estimating  such  damages,  It 
any  you  award  the  plaintiff,  yon  may  and 
should  consider,  so  far  as  shown  by  the  evi- 
dence, the  age  and  occupation  of  the  said 
Louis  H.  Hamner  at  the  time  of  the  Injury 
ifrhlch  caused  bis  death,  his  bodily  health 
and  ability  to  earn  money.  Ills  habits  as  to 
Industry,  thrift,  and  economy,  If  any  such 
have  been  shown,  the  contingencies  of  life, 
such  an  III  health,  nonemployment,  increase 
or  diminution  in  earning  capacity  as  age  ad- 
vances, and  all  the  other  facts  and  circum- 
stances in  evidence  tending  to  show  the 
amount,  if  any,  that  the  estate  might  have 
accumulated  if  he  had  lived  out  the  term  of 
his  natural  life,  and  award  the  plaintiff  such 
a  sum  as  you  believe  from  the  evidence,  un- 
der the  rules  as  herein  stated,  will  be  a  fair 
and  reasonable  compensation  for  the  loss  sus- 
tained by  the  estate  of  the  said  Louis  H. 
Hamner,  as  a  result  of  big  death."  It  is 
said  by  appellant  that  the  true  measure  is 
the  fair  and  reasonable  compensation  for  the 
loss  sustained  by  the  estate  of  the  decedent 
on  account  of  his  premature  death,  and  that, 
while  the  foregoing  instruction  properly 
states  the  principle  In  the  concluding  sen- 
tence, it  is  In  conflict  with  the  previous  state- 
ment, and  therefore  confusing  and  mislead- 
ing. We  do  not  find  the  instruction  open  to 
the  objection  here  made.  The  paragraph, 
read  as  a  whole,  clearly  and  fairly  states  the 
rule,  so  far  as  it  Is  possible  for  the  measure 
of  such  damages  to  be  formulated  into  rule. 
It  is  theoretically  and  intrinsically  correct  to 
say  that  the  injury  which  the  estate  of  the 
deceased  has  suffered  by  reason  of  his  death 
Is  the  sum  or  value  of  the  property  which 
he  would  thereafter  have  accumulated,  but 
for  the  negligence  by  which  his  life  has  been 
prematurely  ended.  As  the  future  is  a  sealed 
book,  it  Is,  of  course,  impossible  to  show  by 
any  certain  proof  the  amount  of  the  damage 
so  sustained,  and  it  is  of  necessity  left  for 
the  Jury  to  estimate,  taking  into  considera- 
tion the  age  of  the  decedent,  his  expectancy 
of  life,  his  health,  occupation,  habits,  expe- 
rience, earning  capacity,  and  all  other  proved 
circumstances  bearing  upon  his  business  pros- 
pects, so  far  as  they  depended  upon  hia  per- 
sonal ability,  capacity,  efforts,  and  manage- 
ment In  short,  the  measure  of  the  recovery 
is  the  reasonable  present  value  of  his  life  to 
bis  estate,  and  this,  we  think,  is  the  fairly 
expressed  rule  of  the  Instruction  given  by 
the  trial  court.  Donaldson  v.  Railroad,  18 
Iowa,  200,  87  Am.  Dec  391;  Walters  v.  Rail- 
road, 36  Iowa,  4C0;  Van  Gent  t.  Railroad,  80 
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Iowa,  628,  4S  N.  W.  918;  Slmonson  t.  Rail- 
road, 49  Iowa,  92;  Whaelan  v.  RaUroad,  85 
Iowa,  177,  02  N.  W.  119;  Hirely  v.  Webster 
Co.,  117  Iowa,  072,  91  N.  W.  1041;  Haas  ▼. 
Railroad,  90  Iowa,  259,  S7  N.  W.  894;  Locke 
▼.  Railroad,  46  Iowa,  109;  Lowe  ▼.  Railroad, 
89  Iowa,  420,  56  N.  W.  K19. 

Some  other  questions  have  been  suggested 
in  argument;  but,  so  far  as  they  fairly  arise 
upon  the  record,  they  are  governed  by  the 
conclusions  be  have  already  announced. 

We  find  no  substantial  error,  and  the  judg- 
ment of  the  district  court  is  affirmed. 


JONES  ▼.  STOVER  et  aL 
(Supreme  Court  of  Iowa.    June  IS,  1906.) 

1.  Limitation  of  Aotionb— Nuisarob— Dau- 

AOES. 

A  die  drain,  taking  water  onto  the  land 
of  another,  is  not  a  permanent  nuisance,  ao 
that  all   the  damages  aoczne   when  it  is  first 

Sut   in ;    but   recovery   may   be   had   for   the 
amages    Buffered    therefrom    during    the    five 
years  preceding  action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent  Dig.  Limitation  of  Actions,  |{  804,  305.] 

2.  XjICnCnBBS— REVOOATIOR— GoitSIDEBATIOIt. 

A  license  to  drain  water  onto  the  land 
of  another,  being  without  consideration,  is 
revocable  at  the  pleasure  of  the  licensor. 

[Ed.  Note. — For  cases  in  point,  see  voL  32, 
Cent  Dig.  Licenses,  (  116.] 

3.  Same— Pebsonal   PBiviLsaE. 

A  parol  license,  without  consideration,  to 
one  to  drain  his  land  onto  that  of  the  licensor, 
is  a  personal  privilege  to  the  licensee,  and 
does  not  pass  with  the  land. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82, 
Cent  Dig.  Licenses.  |  111.] 

4.  FbAUDS,    STATDTB    of    —    AOBEEMXRT    FOB 

Dbain. 

An  agreement,  allowing  one  to  drain  his 
land  onto  that  of  another,  even  if  more  than 
a  revocable  license,  and  so  creating  an  ease- 
ment or  interest  in  land,  is  within  the  statute 
of  frauds,  and  so,  being  without  consideration, 
and  possession  of  land  not  having  l>een  taken 
thereunder,  it  cannot  be  proved  by  parol. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Frauds,  Statute  of,  S  95.] 

6.  Waters  and  Wateb  Coubses— Pbksobif- 
TiON— Pebmibsive  Use. 

The  use  of  plaintiff's  premises  to  drain 
defendants'  land  Laving  been  permissive,  and 
not  adverse,  no  prescriptive  right  to  such  use  is 
acquired. 

Appeal  from  District  Court,  Johnaon  Coun- 
ty;  O.  A.  Byington,  Judge. 

Suit  In  equity  to  enjoin  defendants  from 
casting  water  through  a  tile  drain  upon 
plainttfTs  land,  to  require  them  to  take  up 
and  remove  the  tile  and  fill  the  ditch,  and 
for  damages.  Upon  issues  tendered  by  de- 
fendants to  which  we  shall  presently  refer 
the  case  was  tried  to  the  court,  resulting  in 
a  decree  dismissing  plaintiff's  petition,  and 
she  appeals.    Reversed  and  remanded. 

John  J.  Ney,  for  appellant 

DEEMER,  J.  Plaintiff  and  defendants  are 
owners  of  adjacent  tracts  of  land;   plaintiff 


obtaining  her  title  through  one  Fiaher,  and 
defendants  theirs  from  one  Jerlmlah  Stover. 
Plaintiff  claims  that  defendants  gathered  the 
water  upon  their  premises  and  conveyed  the 
same  through  a  tile  ditch  or  drain  away 
and  out  from  Its  natural  course  and  emptied 
it  upon  her  land,  causing  her  great  damage. 
Defendants  say  that  their  grantors,  by  an 
agreement  with  Fisher,  constructed  the  tile 
drain  In  question  from  the  northeast  to  the 
southwest  of  their  land,  to  a  place  where 
an  open  ditch  on  Fisher's  land  began,  upon 
Eisher's  promise  that  be  would  put  in  a 
&-lnch  drain  tile  connecting  with  that  built 
by  Stover,  so  as  to  carry  the  water  there- 
from down  Into  a  creek  or  water  course  on 
his  (Fisher's)  land,  so  that  the  water  on 
Stover's  land  might  get  into  the  said  creek 
or  water  course;  that  this  agreement  was 
made  and  the  tile  put  in  by  defendants' 
grantor  more  than  20  years  ago,  and  that  it 
has  ever  since  drained  a  pond,  slough,  or  wet 
place  on  defendants'  land.  Plaintiff  denied 
the  alleged  agreement,  pleaded  the  statute 
of  frauds,  and  that  the  alleged  agreement 
was  nothing  more  than  a  parol  license,  with- 
out any  consideration  to  sustain  It 

The  evidence  shows  that  the  pond  spoken 
of  is  in  the  southwest  comer  of  defendants' 
land,  30  rods  from  the  south  line  and  4  or  5 
from  the  west  one.  This  pond  covers  3  or 
4  acres,  and  is  2  or  3  feet  deep  In  the  middle. 
About  the  year  1880  defendants'  grantor  con- 
structed a  tile  drain,  which  ran  northerly 
from  the  pond  for  some  distance,  and  then 
turned  directly  west  toward  the  land  now 
owned  by  plaintiff,  terminating  In  a  bole 
dug  on  defendants'  land  some  4  feet  east 
of  the  division  line  between  the  two  tracts 
of  land.  Water  from  the  pond  was  thus 
discharged  into  the  hole,  which,  when  the 
bole  was  filled,  spread  out  over  the  land 
now  owned  by  plaintiff  to  the  westward,  and 
found  Its  way  Into  a  creek,  still  westward, 
which  flowed  through  plaintiff's  land.  Plain- 
tUTs  land  naturally  slopes  to  the  west,  but 
there  was  no  natural  channel  thereon  drain- 
ing the  pond,  save  as  the  pond  overflowed 
and  spread  Its  waters  to  the  north  and  west 
The  tile  at  some  places  was  2  feet  and  more 
below  the  surface  of  the  ground,  and  there 
is  no  claim  that  it  follows  a  ditch,  swale, 
or  other  natural  depression  of  the  ground. 

That  it  collects  and  discbarges  water  upon 
plaintiff's  land  in  a  manner  different  from 
the  way  nature  took  care  of  it  is  conceded. 
The  alleged  agreement  pleaded  by  defendants 
Is  not  established;  nor  is  there  any  testl- 
money  showing  a  license  to  flood  plalntifTs 
land.  Defendants'  defense,  if  they  have  any, 
is  acqule-sceuce  upon  the  part  of  plaintiff  or 
her  grantors  for  ten  or  more  years  and  the 
statute  of  limitations.  That  the  statute  of 
limitations,  as  applied  to  plainttfT's  claim 
for  damages  suffered  within  five  years,  does 
not  bar  it,  see  Costello  v.  Pomeroy,  120  Iowa, 
213,  94  N.  W.  490;  Pettlt  v.  Orand  Junction, 
119  Iowa,  352,  93  N.  W.  381;   Yogt  v.  Grin- 
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■dl.  128  Iowa,  8S2,  98  N.  W.  782r  Oeneser 
T.  Healy,  124  Iowa.  310,  100  N.  W.  66.  The 
only  plea  of  acquiescence  found  In  defend- 
ants' answer  reads  asjollows:  "That  after- 
waids,  about  twenty-two  (22)  years  ago, 
Stover  put  In  said  tile  drain  with  the  consent 
of  Fisher;  that  there  was  a  pond  or  wet 
place  on  the  land  of  the  said  Jeremiah  Stover, 
which  was  drained  by  said  tile;  and  that 
iisid  p«md,  slough,  or  wet  place  on  the  land 
of  Jeremiah  Stover  was  drained  by  a  two- 
Inch  tile  drain,  put  In  at  great  expense  to 
wit,  about  one  hundred  ($100.00)  dollars." 
It  Is  doubtful  If  this  raises  that  Issua  If 
It  does  It  is  by  the  merest  Inference.  More 
likely  the  thought  of  the  pleader  was  that  be 
was  stating  facts  amounting  to  a  parol  li- 
cense, or  perhaps  to  an  agreement  running 
with  the  land. 

The  license  given  in  this  case,  even  if 
shown,  was  not  upon  a  valuable  considera- 
tion, and  hoioe  was  revocable  at  the  pleasure 
of  tbe  licensor.  Cronkhlte  v.  Cronkhite,  94 
N.  Y.  323 ;  Clark  v.  Close,  43  Iowa,  92.  The 
BOK»lled  license  was  In  parol,  and  was  not 
baaed  upon  any  consideration  passing  to 
ndier.  The  benefit  was  to  plaintUTs  gran- 
tor, and  not  to  Stover.  Moreover,  the  license 
was  a  peimnal  privilege  to  Stover,  was  not 
assignable,  and  did  not  pass  with  the  land. 
Sisdier  T.  Johnson,  106  Iowa,  181,  76  N.  W. 
668.  Tbe  license  In  this  case  did  not  create 
an  Interest  in  land,  and  did  not  run  with 
the  land.  Eates  v.  China,  66  He;  407; 
Woodward  v.  Seely,  11  111.  157,  60  Am. 
Dec.  44S;  Buck  v.  Foster,  147  Ind.  630, 
46  N.  E.  920,  82  Am.  St  Rep.  427;  Foot 
V.  Northampton  Co.,  23  Conn.  228;  Taylor 
V.  Oerrlah,  60  N.  H.  669;  Plfer  v.  Brown,  43 
W.  Va.  412,  27  S.  B.  399,  40  L.  B.  A.  497. 
If  anything  more  than  a  revocable  license 
was  created,  it  was  an  easement  or  Interest 
in  land,  which  would  be  within  the  statute 
of  frauds;  and,  as  the  Stovers  did  not  pay 
any  consideration  therefor,  and  did  not  take 
poonewlon  of  any  part  of  plaintiff's  land 
tbereonder,  it  cannot  be  proved  by  parol. 

We  donbt  if  acquiescence  is  pleaded;  but, 
if  so,  tbe  evidence  is  not  sufBdent  to  es- 
tablish a  prescriptive  right,  for  tbe  use  of 
plaintUTs  premises  was  permissive  and  not 
adverse.  The  trial  court  filed  no  opinion, 
and  appellee  is  not  represented  by  counsel, 
to  that  we  do  not  know  the  gruond  of  the 
decision  below.  Plaintiff's  counsel  say  that 
it  was  based  upon  the  proposition  that  the 
nuisance  was  a  permanent  one,  damages  for 
which  accrued  when  the  drain  was  first  put 
In,  and  that  plaintiff's  action  is  barred.  This 
statement  Is  not  challenged,  and,  if  true.  It 
Is  manifest  from  the  decisions  cited  that 
tbis  view  is  erroneous.  We  have  been  unable 
to  discover  any  Just  ground  for  the  decision ; 
but,  instead  of  ordering  a  decree  here,  we 
have  concluded  to  remand  the  case  for  one 
in  harmony  with  this  opinion. 

Reversed  and  remanded. 

108N.W.— 8 


WIGGINS   T.   HAREHAM. 
(Supreme   Conrt  of   Iowa.    June   13,   1906.) 

1.  PABTREBSRIP  —  AOCOUHTINO  —  BUBDEN     OF 

Pboof. 

Where,  on  an  accounting  between  partners 
who  had  been  engaged  in  the  real  estate  busi- 
ness, it  did  not  appear  that  the  purchase  of 
land  had  been  originally  contemplated,  but  one 
of  tbe  partners  advanced  a  sum  for  the  pur- 
chase, which  was  forfeited  by  failure  to  com- 
plete it,  tbe  one  making  the  advance  had  the 
burden  of  showing  that  tbe  other  authorized 
or  ratified  the  transaction,  In  order  to  hold  him 
liable  for  any  part  of  the  loss. 

2.  Same— Obuoatior  Between  Pabtnebs. 

Partners  are  required  to  use  the  utmost 
good  faith  towards  each  other. 

8.  Sahb  — Individual  Tbansaotions  — Con- 
Fuonno  Intxbkstb. 
Where  a  member  of  a  firm  engaged  In  selling 
land  on  comminion  made  a  sale  of  land  in  the 
hands  of  the  firm,  but  subsequently,  by  agree- 
ment between  him  and  the  purchaser,  it  was 
abandoned,  and  land  belonging  to  such  partner 
sold  in  lieu  thereof,  such  partner  was  liable  to 
tbe  other  to  the  extent  that  he  would  bav« 
profited  by  the  original  contract. 

Appeal  from  District  Court,  Mitchell  Coun- 
ty; J.  F.  Clyde,  Judge. 

Suit  In  equity  for  a  partnership  accounting. 
Decree  and  Judgment  for  plaintiff,  and  de- 
fendant apipealB.     Affirmed. 

Salisbury  &  Graves  and  Mean  A  Lovejoy, 
for  appellant  Eaton  &  Salisbury,  for  ap- 
pelleft 

DBBDIEIR,  J.  In  the  year  1902  plaintiff 
and  defendant  formed  a  partnership  for  the 
purpose  of  engaging  In  the  real  estate  busi- 
ness, handling  lands  In  North  and  South  Da- 
kota and  in  eastern  Montana.  For  a  time  the 
business  was  conducted  in  the  name  of  "Mark- 
ham  &  Wiggins,"  but  latterly  as  the  "Osage 
&  Western  Land  Company."  Before  the  part- 
nership was  formed  each  of  the  parties  had 
been  engaged  in  the  real  estate  business  on 
his  own  behalf;  and  appellant  had  there- 
tofore made  arrangements  with  parties  In 
North  and  South  Dakota  whereby  he  was 
to  receive  a  commission  of  $2  per  acre  upon 
all  land  for  which  he  should  find  customers 
who  would  take  and  pay  for  lands  in  those 
states,  provided  the  price  at  which  the  lands 
were  sold  would  warrant  it  With  other  per- 
sons be  had  arrangements  for  a  commission 
of  $1  per  acre  for  finding  purchasers.  Ap- 
pellee also  had  arrangements  of  a  similar 
character  with  other  parties  when  tbe  part- 
nership was  formed.  There  Is  a  dispute  re- 
garding the  nature  of  the  partnership  agree- 
ment; appellant  contending  that  the  parties 
were  to  work  together  and  divide  results, 
that  nothing  was  said  as  to  how  the  expenses 
were  to  be  divided,  but  that  each  was  to  have 
one-half  the  profits.  Of  course,  If  .nothing 
was  said  about  expenses,  the  law  would  In- 
fer an  agreement  that  each  was  to  bear  one- 
half  thereof.  Appellee  contends,  however, 
that  the  agreement  was  that  each  should  give 
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bis  entire  time  to  the  wortc,  and  that  each 
Bbould  pay  bis  own  peraonal  expenses.  What- 
ever the  truth  here,  it  does  appear  that  they 
divided  up  the  territory;  appellee  taking  the 
state  of  North  Dakota,  and  appellant  South 
Dakota.  During  the  year  1902  each  of  the 
parties  made  sales  of  real  estate  and  earned 
commissions  to  which  we  shall  presently  re- 
fer. During  the  year  appellant  and  one 
Jordon  purchased  under  contract  13  sections 
of  land  In  eastern  Montana,  and  within  a 
short  time  they  took  In  five  other  persons, 
including  appellee,  with  them;  each  of  the 
five  receiving  one-thirteenth  of  the  Montana 
land,  and  appellant  and  Jordon  each  retaining 
four-thirteenths.  Four  of  these  owners,  in- 
cluding plaintifF,  Joined  In  a  written  agree- 
ment whereby  they  gave  the  partnership  be- 
tween plalntUT  and  defendant  authority  to 
sell  the  Montana  land  In  not  less  than  sec- 
tion tracts  at  the  rate  of  $4.60  per  acre  net 
to  tbe  owners,  and  also  agreed  to  pay  for 
advertising  tbe  land.  While  this  was  not 
signed  by  all  tbe  owners,  it  was  agreed  to  by 
all  of  them;  and  such  title  as  they  had  was 
conveyed  to  Markham  for  the  purpose  of  fa- 
cilitating sales.  After  tbe  change  In  tbe  name 
of  tbe  partnership  It  undertook  to  locate 
homesteaders  upon  government  land,  charging 
each  applicant  $2S  for  its  services.  The  land 
company  appointed  various  subagents  for  the 
location  of  homesteads  and  the  sale  of  the 
Montana  land,  agreeing  to  pay  them  various 
amounts  (or  their  services.  Bach  of  the  part- 
ners wait  to  work  to  carry  out  bis  agreement 
with  tbe  partnership  and  with  bis  copart- 
ner, each  received  commlsslcHis,  and  each 
went  to  considerable  expense,  as  both  were 
traveling  over  the  country  finding  purchasers 
and  showing  them  the  lands.  Each  of  tbe 
parties  also  made  advancements  tor  tbe 
partnership,  and  at  tbe  time  of  trial  plain- 
tiff held  a  note  against  defendant,  wblCh 
was  brought  into  this  accounting,  for  $1,000. 
Defendant  also  held  a  note  against  plaintiff 
for  about  |eOO,  which  was  also  exhibited 
as  a  part  of  the  accounting.  Some  of  tbe 
Montana  land  was  sold  by  defendant  to  one 
Klttleson;  the  first  contract  being  confessed- 
ly on  partnership  account  But  It  is  claimed 
that  this  was  abandoned,  and  another  con- 
tract between  these  parties  was  also  made, 
and,  according  to  appellant's  contention, 
abandoned.  By  this  contract  appellant  under- 
took to  sell  to  Klttleson  an  undivided  one- 
balf  of  bis  undivided  four-thirteenths  inter- 
est In  the  land.  Defendant  received  from 
Klttleson,  tbe  pnrcbaser,  $1,600  In  cash  un- 
der tbe  first  contract;  and  it  is  claimed  by 
blm  that,  when  tbe  second  contract  was  made, 
this  payment  was  transferred  to  it  as  so 
much  paid,  and  that  when  tbe  second  con- 
tract was  canceled  be  executed  bis  note  to 
Klttleson  for  the  sum  of  $1,700  to  cover  tbe 
amount  of  the  cash  payment  received  by  him. 
There  is  a  claim  by  appellant  that  be  ad- 
vanced some  money,  to  wit,  $500,  for  the 
partnership,  In  the  purchase  of  some  land. 


which  was  forfeited  by  reason  of  failure 
to  complete  tbe  purchase. 

This  suit  Is  for  an  accounting  as  to  all  of 
these,  as  well  as  some  other  matters;  and 
defendant  also  presented  an  expense  account 
amounting  In  tbe  aggregate  to  something  over 
$1,900.  Plaintiff  did  not  originally  claim 
anything  on  account  of  expenses;  but,  when 
defendant  presented  his  account,  be  (plain- 
tiff) also  presented  one.  The  appeal  presents 
tbe  following  primary  questions:  (1)  Should 
either  party  be  allowed  anything  for  his 
personal  expenses?  (2)  How  stands  the  ac- 
count for  commissions  earned  on  sales  of 
North  and  South  Dakota  lands?  (8)  Should 
appellee  bear  any  part  of  tbe  loss  Incident  to 
the  transaction  resnltlng  In  the  forfeiture 
of  tbe  $600?  (4)  What  does  either  owe  tbe 
other  on  account  of  homestead  locations? 
(5)  Is  appellee  entitled  to  anything  on  ac- 
count of  the  Klttleson  sale?  Various  Items 
of  legitimate  expense  are  admitted;  bnt  tbere 
Is  a  controversy  over  some  minor  matters, 
and  also  a  claim  by  plaintlfl  that  defendant 
was  guilty  of  fraud  and  deceit  and  endeavor- 
ed to  profit  himself  at  tbe  expense  of  the  firm. 
These  are  nearly  all  questions  of  fact,  and 
we  cannot  be  expected  to  do  more  than  state 
onr  conclusions  about  them  in  the  most  gen- 
eral way.  Tbe  fraud  Issue  Involves  both  law 
and  fact,  and  we  shall  dispose  of  that  In 
order.  Before  going  further  into  the  case 
it  may  be  well  to  state  that  the  trial  court 
gave  plaintiff  Judgment  for  tbe  sum  of  $610. 

We  shall  first  take  up  the  matter  of  person- 
al expenses.  The  weight  of  the  testimony 
shows,  we  think,  that  each  party  was  to  pay 
bis  own  railway  fare,  hotel  bills,  and  travel- 
ing expenses,  and  that  none  of  these  matters 
should  be  charged  tQ  tbe  firm.  It  was 
thought  that  each  would  have  to  pay  out 
about  the  same  amount,  and  that  tbe  ar^ 
rangement  would  save  trouble  In  keeping  ac- 
counts: and  It  also  api>eared  that  each  had 
personal  matters  to  look  after,  and  it  was 
thought  best  to  take  no  account  of  personal 
expenses.  OflSce  expenses,  advertising,  and 
actual  expenses  In  making  lafid  sales  were 
to  be  boiTie  by  tbe  firm;  and  there  Is  In  tbe 
record  a  statement  as  to  what  each  paid 
out  on  these  accounts.  Personal  exi>en8es 
should  not  be  considered  upon  this  accounting. 

2.  As  to  commissions  on  Dakota  land  sales 
tbere  Is  a  very  decided  and  square  confiict  In 
tbe  evidence  as  to  what  defendant  received 
on  this  account;  and  the  same  may  be  said 
as  to  the  amount  earned  by  each  partner  on 
accoimt  of  homestead  locations.  As  to  these 
matters,  more  hereafter.  With  reference  to 
defendant's  claim  for  tbe  $600  forfeited,  it 
does  not  appear  that  such  business  was  origi- 
nally contemplated  by  the  partners,  and  It 
was  for  defendant  to  show  that  plaintiff 
either  authorized  or  ratified  this  transaction 
before  he  can  be  held  liable  tot  any  part  of 
the  loss.  Upon  this  Issne  defendant  has 
failed,  as  the  preponderance  of  the  testi- 
mony Is  against  blm.    There  are  certain  ad- 
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mitted  Itema  represented  by  notes  from  one 
to  the  otber,  iwyments  made  for  taxes,  and 
money  loaned.  Taking  these  alone,  defend- 
ant owes  tbe  partnership  about  $600,  one- 
balf  of  which  belongs  to  plaintiff  indlvldoal- 
ly.  There  Is  one  Item  here  In  dispute,  and 
that  Is  for  money  which  It  Is  claimed  plain- 
tiff loaned  defendant  Plaintiff  says  that 
this  was  from  his  own  funds,  while  defend- 
ant says  that  It  was  from  partnership  money 
paid  out  for  partnership  expenses.  This  la 
a  small  Item  of  about  $60,  and  does  not  af- 
fect the  account  one  way  or  the  other  to  an 
extent  greater  than  $30.  As  to  the  legiti- 
mate expense  account,  defendant  paid  out 
something  like  $222  more  than  the  plaintiff, 
which  makes  plaintiff's  liability  on  this  ao- 
connt  practically  $110.  So  far,  then,  de- 
fendant would  owe  plaintiff  about  $200. 
Plaintiff  received  something  like  $1,100  by 
way  of  commissions  on  Dakota  lands  and  fdr 
locating  homesteaders.  The  amount  recelv- 
'ed  by  defaidant  is  In  sharp  dispute.  We 
are  aatlsfled,  however,  that  he  received  from 
commissions  for  land  sales  as  much.  If  not 
more  than  plaintiff  did. 

As  to  homestead  locations  there  Is  another 
dispute  regarding  the  amount  defendant  re- 
ceived. We  tlilnk  the  evidence  shows  that 
he  received  on  this  account  something  like 
$475.  This  makes  defendant's  Indebtedness 
to  plaintiff,  excluding  the  KIttleson  deal,  ap- 
proximately $4S0.  Indeed,  were  there  no 
more  to  the  case  than  this,  we  should  be  dis- 
posed to  affirm  It,  because  of  the  loose  and 
unsatlBfactory  manner  In  which  defendant 
kept  his  books  and  accounts  and  the  charac- 
ter of  his  testimony  while  on  the  witness 
stand.  He  owed  his  partner  the  strictest 
good  faith,  and  as  an  agent  of  the  Arm  was 
under  obligation  to  keep  an  accurate  account 
of  tbe  moneys  which  passed  through  his  hands. 
"Uberrima  fides"  Is  the  rule  which  applies 
to  agents,  partners,  and  trustees.  Levi  v. 
Karrick,  13  Iowa,  344;  Keyes  v.  Bradley,  73 
Iowa,  58».  35  N.  W.  656. 

Coming,  now,  to  the  KIttleson  sale,  this 
transaction  Is  peculiar,  to  say  the  least  De- 
fendant entered  Into  a  contract  with  him  to 
sell  a  section  and  one-balf  of  the  Montana 
land  at  the  agreed  price  of  $6.25  per  acre; 
$1,600  to  be  paid  in  cash  on  or  before  Janu- 
ary 1,  1904,  and  the  remainder  In  yearly  in- 
stallments. This  contract  was  made  in  the 
name  of  Markham,  althouj^  as  to  this  sale 
It  is  admitted  that  he  was  acting  as  agent 
for  the  owners  and  as  a  representative  of 
his  firm.  A  subagent  had  been  appointed  to 
assist  in  the  sale  of  this  land,  and  he  was 
paid  $100  for  his  services  by  defendant 
Markham.  KIttleson  thought  Markham  wan 
the  owner  of  the  land.  Six  hundred  dollars 
of  the  $1,600  was  paid  by  KIttleson  to  Mark- 
ham, and  Markham  used  it  In  his  business^ 
About  the  1st  day  of  May,  1904,  this  contract 
was,  it  is  claimed,  abandoned;  and,  whatever 
the  fact.  It  does  appear  that  on  that  day 
MaiUuun  made  a  new  contract  with  KIttle- 


son whereby  he  undertook  to  sell  blm  (Kittle- 
son)  the  undivided  one-half  of  his  four-thir- 
teenths Interest  In  all  the  13  sections  of 
Montana  land  at  the  rate  of  $5.25  per  acre; 
and  It  was  agreed  that  the  $600  already 
paid  and  the  agreement  to  pay  the  other 
$1,000  on  May  Ist  should  stand  as  so  much 
on  the  new  contract  Pursuant  to  that  agree- 
ment KIttleson  paid  the  defendant  the  $1,000 
about  May  5tb.  This  was  a  profitable  shift 
for  defendant,  for  thereby  he  would  be  able 
to  take  all  profits  to  himself,  rather  than 
share  them  with  another  or  others.  It  Is 
further  claimed  that  this  second  contract 
has  also  been  abrogated,  and  that  defendant 
has  returned,  or  promised  to  return,  all  mon- 
ey he  received  from  KIttleson.  This,  of 
course,  does  not  materially  affect  our  pres- 
ent inquiry.  Defendant  says  he  secured  the 
abrogation  of  the  first  contract  because  he 
had  gone  beyond  his  authority  In  making  the 
sale.  But  KIttleson  says  that  the  reason 
why  he  consented  to  the  change  was  because 
he  was  getting  the  land  at  the  rate  of  $1 
per  acre  less  than  he  had  originally  agreed 
to  pay;  that  defendant  did  not  say  the  first 
contract  oould  not  be  carried  out  but  that 
he  made  the  change  simply  because  of  the 
profit  to  him  of  $1  per  acre.  Defendant 
never  reported  his  doings  to  the  owners  of 
the  land;  and  neither  they  nor  this  defend- 
ant's partner,  as  we  believe,  had  a  chance  to, 
nor  did  they  or  either  of  them,  complain  of 
or  r^use  to  abide  by  the  original  sale.  At 
no  time  did  they  repudiate  It  nor  did  they 
authorize  defendant  to  cancel  it  tor  them. 
Defendant  said,  on  the  witness  stand,  that 
the  first  contract  was  thrown  up  because  of 
lIti£;ation  between  him  and  Jordon.  But 
that  cannot  be  so.  See  Jordan  v.  Markham 
decided  at  tin  present  term)  107  N.  W.  618. 
Taking  the  evidence  as  a  wholes  we  think  It 
shows  that  the  first  contract  was  abandoned 
at  defendant's  sole  request  in  order  that 
he  might  dispose  of  his  own  land,  and  that 
KIttleson  agreed  to  it  because  be  would 
save  $1  per  acre  in  the  purchase  price.  It 
was  not  canceled  for  fraud,  want  of  author- 
ttjf,  or  any  other  reasons  than  those  stated. 
It  It  claimed  that  plaintiff  consented  to 
it;  but  we  do  not  think  he  did  so.  There  Is 
absolutely  no  good  reason  shown  for  abandon- 
ing the  first  sale;  and  we  do  not  think  de- 
fendant had  authority  to  do  so  under  this 
record.  There  being  no  good  reason  shown, 
we  must  seek  out  the  reason  from  Inference. 
When  this  Is  done,  it  is  not  hard  to  discover 
the  purposes  which  actuated  the  defendant 
His  duty  was  primarily  to  his  partner,  and 
to  his  principals,  who  had  placed  the  land 
in  his  hands  for  sale,  and  he  could  not  use 
Ills  position  for  his  own  profit  To  the  ex- 
tent then,  that  he  and  his  partner  would 
have  profited  from  the  original  contract  of 
sale,  bad  It  been  carried  out  defendant  must 
be  held  liable,  and  should  be  charged  on  this 
accounting.  In  any  event  we  have  already 
given  him  credit  for  the  $100  paid  the  sub- 
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agent  In  making  the  Kittleson  sale,  and,  It 
defendant  Is  not  entitled  to  credit  tberefor,  it 
adds  tbat  much  to  the  amount  heretofore 
found  due.  Unless  the  sale  was  made  to 
Kittleson,  defendant  had  no  authority,  so  far 
as  shown,  to  take  from  partnership  funds  any 
money  to  pay  a  snbagent  for  negotiating  the 
sale.  If  the  sale  was  made,  and  defendant 
and  his  partner  were  entitled  to  receive  a 
commission  therefor,  then  he  is  entitled  to 
the  credit  but  should  be  charged  with  the 
commission.  Moreover,  after  the  commission 
was  earned,  defendant  could  not  voluntarily 
relinquish  it  at  the  expense  of  his  partner. 
Defendant  had  no  authority  to  cancel  the  first 
contract  of  his  own  volition.  Luke  t.  Grlgg 
(Dak.)  SO  N.  W.  170.  Counting  In  the  com- 
missions on  this  deal,  and  the  profits  growing 
out  thereof,  it  is  manifest  that  plaintiff  did 
not  receive  all  he  was  entitled  to  In  the  Jndg- 
ment  rendered  by  the  trial  court.  But  as  be 
does  not  appeal,  we  cannot  disturb  the  Judg- 
ment in  bis  favor. 

Looking,  then,  at  the  case  from  almost  any 
standpoint,  it  appears  that  defendant  has  no 
cause  for  complaint  of  the  decree  and  judg- 
ment rendered  by  the  trial  court;  and  it  is 
therefore  afSrmed. 


COWBIiL  T.  CITY  WATER   SUPPLY  CO. 
et  al. 

(Supreme  Conrt  of  Iowa.    June  13,  1906.) 

Supplemental  opinion  on  rehearing.    Peti- 
tion ovoTuled. 
9V>r  former  opinion,  see  106  N.  W.  1018. 

PER  CURIAM.  The  original  opinion 
states  that  by  the  scheme  of  reorganization 
the  plaintiff  would  not  become  a  stockholder 
In  the  new  corporation  and  that  be  Is,  there- 
fore^ in  no  position  to  complain  of  the  scope 
of  Its  power.  This  was  erroneous,  for  the 
plan  of  reorganization  submitted  to  the  bond 
or  certificate  holders  provided  for  the  Issn- 
ance  of  preferred  stock  to  cover  the  past  due 
Interest  coupons  which  had  been  deposited 
with  the  committee.  This  provision  was 
overlooked  when  the  case  was  originally  con- 
sidered. The  oversight,  however,  can  make 
no  difference  in  the  disposition  of  the  case. 
The  agreement  provided  that  if  the  committee 
should  purchase  the  property  It  might  convey 
the  same  to  a  new  company  Incorporated  un- 
der the  laws  of  ancb  state  as  It  might  de- 
termine. There  is  nothing  in  the  agreement 
nor  in  the  plan  of  reorganization  submitted 
to  the  plaintiff  which  defines  or  in  any  way 
limits  the  powers  which  might  be  exercised 
by  such  corporation.  In  other  words,  the 
committee  had  almost  unlimited  discretion 
as  to  all  matters  not  specifically  provided 
for ;  nor  Is  there  anything  in  the  record  tend- 
ing to  show  that  the  new  corporation  has 
done,  or  intends  to  do  any  corporate  act 
which  would  have  jeopardized  the  plaintiff's 


rights  bad  be  compiled  with  bis  agreement, 
and  we  think  be  cannot  complain  of  the  scope 
of  the  corporation's  power.  Cox  r.  Stokee, 
156  N.  Y.  491,  51  N.  E.  316;  Dodge  v.  City  of 
Council  Bluffs,  57  Iowa,  560,  10  N.  W.  886; 
Traer  v.  Lucas  Prospecting  Ck).,  124  Iowa, 
107,  99  N.  W.  200. 

The  original  opinion  Is  adhered  to,  and  tbe 
petition  for  a  rehearing  overruled. 


UcELROY  ▼.  ALLFREE  et  aL 

(Supreme  Court  of  Iowa.    June  13,  1906.) 

L  MOXTOAOES— Dekd     ajs     Mobtoagx— Okai. 
AOSEEMENT. 

Ck>de,  f  2018,  declaring  that  express  trusts 
in  real  estate  must  be  executed  as  deeds  of 
conveyance,  does  not  preclnde  a  parol  showing 
tbat  the  grantee  in  a  BheriCTB  deed  to  land 
on  execution  sale  agreed,  at  the  time  the  sher- 
iff's certificates  were  ontstanding,  to  purchase 
the  land  and  hold  it  as  security  for  a  debt 
of  the  land  owner. 

[Eld.  Note. — For  cases  in  point,  see  voL  35, 
Cent  Dig.  Mortgages,   |  83.] 

2.  WrritESSxs— Tbansactiors    wrrH    Dkckd- 

BNT— PABTT  iNTEBBSTSn  IN  EVKNT. 

In  a  suit  by  the  receiver  of  a  bank  to 
have  title  to  land  standing  in  the  name  of 
a  deceased  iwrtner  In  the  bank  declared  to  be 
held  by  him  in  trust,  a  third  i>er8on  claimed 
by  cross-petition  that  he  was  the  owner  of 
the  land  and  that  It  was  conveyed  to  decedent 
as  security  for  a  loan.  Held,  that  eroas-peti- 
tioner  was  incompetent  as  a  witness  to  any 
transactions  between  himself  and  deceased,  un- 
der the  statute  making  one  interested  in  the 
event  of  an  action  against  an  administrator  in- 
competent to  testify  as  to  any  transaction  with 
decedent 
8.  Sams  —  SuBjacT-MATTiB  of  TiSTiifoinr— 

Trawsactioh     Betwiocn     Dbckdent     ard 

Othxbs. 

The  statute  has  no  application  to  trans- 
actions between  the  decedent  and  another  in 
which  the  witness  took  no  part 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  g  696.] 

4.  Mobtoaoeb— AB80i.xnx   Deed— Bvidkwck— 

SUTFICIEROT. 

On  an  issue  as  to  whether  certain  land 
standing  in  the  name  of  a  decedent  had  been 
taken  by  him  as  security  for  a  loan,  and  not  as 
an  alMolute  conveyance,  evidence  considered, 
and  held  sufficient  to  show  that  it  was  a  mere 
mortgage. 

Appeal  from  District  Court,  Jasper  County; 
Byron  W.  Preston,  Judge. 

Suit  In  equity  to  have  the  title  to  certain 
land  standing  in  the  name  of  George  D. 
Wood,  deceased,  declared  to  be  held  by  blm 
In  trust  for  the  bank  of  which  plaintiff  Is 
receiver.  Elizabeth  Wood  Is  the  widow  of 
George  D.  Wood,  deceased,  and  she  denied 
tbe  allegations  of  plaintiffs  petition  and 
asked  that  her  Interest  In  the  land  as  a  sur- 
vivor of  her  husband  be  protected.  Allfree, 
tbe  admlnstrator,  denied  the  allegations  of 
plalntlfTs  petition,  pleaded  that  his  Intestate 
was  the  owner  of  the  land  at  the  time  of  his 
death,  tbat  the  same  was  needed  to  pay  debts 
of  ttie  estate,  and,  after  setting  aside  the 
widow's  share,  should  be  subjected  thereto. 
R.  N.  and  Amelia  Stewart  filed  answers  and 
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croas-peUtlona  In  whlcb  they  alleged  tbey 
were  tbe  owners  of  the  land  In  controversy, 
that  the  same  was  conveyed  to  Wood  as 
security  for  a  loan  of  money,  and  they  asked 
that  the  deed  be  declared  a  mortgage  and 
that  they  be  permitted,  after  an  accounting, 
to  redeem.  Defendants  Clifton  and  Hazel 
Wood  are  minor  children  of  Oeorge  D.  Wood, 
deceased,  and  th^  were  represented  by  a 
guardian  ad  litem  who  filed  an  answer  in 
denial  of  the  adverse  claims  at  all  parties. 
The  relation  of  the  otber  parties  to  the  suit 
need  not  be  here  stated.  Upon  these  Issues 
the  case  was  tried  to  the  court,  resulting  In  a 
decree  In  favor  of  the  Stewarts  and  dismiss- 
ing all  other  petitions  and  claims.  Plalntllt, 
Elizabeth  Wood,  and  H.  B.  Allfree,  admin- 
istrator, appeal.    AfBrmed. 

Carr,  Hewitt,  Parker  &  Wright  and  Mc- 
Elroy  A  Cox,  for  appellant  McBIroy.  Henry 
Sllwold.  for  appellant  Allfree.  Ryan,  Ryan 
&  Ryan,  for  appellant  Wood.  N.  T.  Ouem- 
sey  and  E.  J.  Salmon,  for  appellees  Stewart. 
B.  J.  Salmon,  for  appellees  Wood  and  West 

DEKMER,  J.  George  D.  Wood,  now  de- 
ceased, was  the  managUig  officer  and  cash- 
ier of  a  partnership  composed  of  himself  and 
Alexander  Wood  doing  a  banking  business 
in  the  town  of  Colfax,  under  ttie  name  and 
Rtyle  of  the  "Bank  of  Colfax."  Oeorge  D. 
Wood  died  by  his  own  hand  and  W.  O.  Mc- 
Elroy  was  appointed  receiver  of  the  bank. 
Allfree  was  appointed  administrator  of  the 
George  D.  Wood  estate.  Elisabeth  Wood  is 
the  widow  of  George  D.,  and  OUfton  D.  and 
Hazd  are  his  minor  heirs.  Prior  to  the  year 
1897,  B.  N.  Stewart  was  the  owner  of  the 
land  in  controversy.  At  divers  dates  about 
the  year  named  various  parties  obtained 
jndgments  against  Stewart,  issued  execu- 
tions, caused  the  land  to  be  sold  thereunder, 
and  sherllTs  certificates  to  be  Issued  thereon. 
Geo.  D.  Wood  in  his  own  name  procured  as- 
signments of  these  certlffcates  and  thereafter 
took  deeds  thereunder.  Plaintiff  claims  that 
Wood  took  them  In  trust  for  the  bank  of 
which  lie  was  cashier,  and  that  he  obtained 
them  with  money  belonging  to  the  bank. 
This  was  denied  by  the  administrator  of 
Wood's  estate,  and  by  his  widow  and  heirs. 
R.  N.  and  Amelia  Stewart  also  made  denial, 
and  tbey  farther  claimed  that  Wood  took 
title  to  the  land  as  security  for  money  which 
be  bad  furnished  them ;  that  he  was  in  fact 
a  mortgagee,  and  they  asked  an  accounting, 
for  leave  to  redeem,  and  other  relief.  The 
Btewart  title  was  established  by  the  trial 
conrt  and  if  its  finding  in  this  respect  be 
affirmed  there  is  no  need  for  considering  the 
other  Issues. 

We  shall  first  take  up  that  proposition. 
The  claim  of  the  Stewarts  In  brief  is  that 
after  their  property  had  gone  to  sberifTs  sale 
and  wUIe  certificates  were  outstanding,  tbey 
tntered  Into  an  agreement  with  Wood  where- 


by be,  Wood,  agreed  to  take  assignments  of 
the  certificates  of  sheriff's  sale,  procure  deeds 
to  the  land,  and  hold  the  title  as  security  for 
the  amount  advanced,  and  for  other  sums 
which  they  (the  Stewarts)  were  then  owing 
the  bank,  until  all  should  be  paid.  Of  course, 
the  legal  title  when  this  action  was  brought 
was  In  Wood,  In  virtue  of  the  sheriff's  deeds, 
and  without  testimony  on  any  of  the  Issues 
the  administrator,  widow,  and  heirs  of  Geo. 
D.  Wood  would  be  entitled  to  the  decree. 
And  the  first  point  made  by  appellants  is 
that  the  title  of  the  Stewarts  was  completely 
and  wholly  divested  by  the  sheriff's  deeds, 
and  that  the  attempt  by  the  Stewarts  to 
prove  a  parol  agreement  with  Wood,  whereby 
he  was  to  take  the  title  acquired  by  him,  is 
an  undertaking  to  prove  an  express  trust  by 
parol  in  contravention  of  section  2918  of  the 
Code  of  Iowa  and  of  the  many  decisions  of 
this  conrt  It  is  true  that  an  express  trust 
cannot  be  established  by  x>arol  testimony,  but 
a  resulting  or  constructive  one  may  be ;  and 
It  may  also  be  shown  as  a  general  rule  that 
a  conveyance,  absolute  upon  Its  face,  was  In- 
tended as  security  and  was  In  fact  a  mort- 
gage. The  reasons  for  this  last  proposition 
are  fully  explained  In  Bigler  v.  Jack,  114 
Iowa,  687,  87  N.  W.  700,  and  need  not  be 
repeated  here. 

Appellants,  while  conceding  the  rule,  in- 
sist that  it  does  not  apply  here  for  the  reason 
that  Wood  secured  his  title  from  an  inde- 
I)endent  source,  to  wit,  the  sheriff's  deeds, 
and  not  through  the  Stewarts,  and  that  in 
anch  cases,  parol  evidence,  to  show  that  It 
was  taken  as  security  simply,  is  not  admis- 
sible, for  that  It  tends  to  engraft  a  trust  upon 
an  absolute  conveyance  from  one  other  than 
a  party  in  interest  They  rely  chiefly  upon 
Dunn  V.  Zwllling,  04  Iowa,  233,  62  N.  W. 
746;  Haln  t.  Robinson,  72  Iowa,  736,  32  N. 
W.  417,  and  other  like  cases.  On  the  other 
side,  It  is  argued  that  Wood's  title  was  de- 
rivative and  not  independent  and  that  in 
any  event,  it  was  as  much  a  fraud  for  Wood 
to  take  title  in  the  manner  he  did  and  then 
deny  the  agreement  as  if  he  had  taken  his 
title  directly  from  the  Stewarts  Instead  of 
the  shezlff.  In  the  first  place  it  should  be 
conceded  that  the  holder  of  a  sheriff's  deed 
does  not  acquire  an  Independent  title,  but  a 
derivative  one,  immediately  from  the  sheriff, 
but  mediately  from  the  judgment  debtor.  In 
other  words,  generally  speaking,  he  gets  no 
other  or  greater  title  than  the  judgment  debt- 
or held.  This  Is  true  both  as  to  foreclosure 
and  Judgment  sales.  Mathes  v.  Cover,  43 
Iowa,  S12;  Jones  on  Mortgages  (6th  Ed.) 
{  1654,  and  cases  dted.  The  purchaser  be- 
comes privy  in  estate  with  the  mortgagor 
with  respect  to  the  title  as  It  existed  when 
the  mortgage  was  executed,  or  of  the  Judg- 
ment debtor  If  the  sale  be  under  a  Judgment 
So  that  the  title  acquired  in  this  case  was 
derivative  and  not  independent  Had  title 
fully  passed  by  sheriff's  deed  at  the  time 
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when  it  l8  claimed  Stewart  made  his  agree- 
ment with  Wood,  there  might  be  some 
ground  for  holding  that  such  an  agreement 
is  in  the  nature  of  a  trust  and  cannot  be 
established  by  parol. 

Authority  for  this  seems  to  be  found  in 
the  cases  relied  upon  by  appellants,  or  at 
least  in  some  of  the  language  used  therein. 
But  that  la  not  the  case  here.  At  the  time 
it  is  claimed  the  agreement  was  made  Stew- 
art in  fact  had  title  to  the  land,  although 
sherifTs  certificates  of  sale  were  outstanding 
against  It  These  certificates  did  not,  under 
familiar  doctrine,  transfer  title ;  they  created 
liens,  which  time  alone  would  ripen  into 
titles,  but  until  that  time  arrived,  the  title  still 
remained  In  the  Judgment  defendant  That 
one  holding  title  with  a  right  of  redemption 
either  from  tax,  Judgment,  or  mortgage  sale 
may  establish  such  an  agreement  as  is  here 
claimed  by  parol  is  well  established  by  our 
cases  and  is  the  rule  generally  established 
everywhere.  See  Judd  y.  Mosely,  30  Iowa, 
423 ;  Jordon  v.  Brown,  56  Iowa,  821,  9  N.  W. 
200;  Byers  t.  Johnson,  89  Iowa,  278,  66  N. 
W.  448;  Green  v.  Turner,  38  Iowa,  114; 
Rogers  T.  Davis,  91  Iowa,  730,  50  N.  W.  265 ; 
Trucks  T.  Llndsey,  18  Iowa,  604 ;  Stanbrough 
V.  Daniels,  77  Iowa,  661,  42  N.  W.  443 ;  Nich- 
ols V.  Otto,  182  111.  91,  23  N.  B.  411 ;  Dodge 
V.  Brewer,  31  Mich.  227;  McNew  v.  Booth, 
42  Mo.  189;  Shoemaker  t.  Porter,  41  Iowa. 
197;  Leahey  v.  WItte,  123  Mo.  207,  27  8. 
W.  402;  Marten  v.  Gillespie,  11  Vesey,  866; 
Beegle  v.  Wentz,  66  Pa.  369,  93  Am.  Dec.  762; 
Arnold  v.  Cord,  16  Ind.  177;  Slowey  v.  Mc- 
Mnrray,  27  Mo.  113,  72  Am.  Dec.  251.  The 
reason  for  this  is  that  eqnily  disregards 
forms  and  looks  to  the  substance  of  trans- 
actions, and,  if  the  transaction  in  fact  be  a 
mortgage,  no  matter  liow  the  title  passed, 
equity  will  so  declare.  There  are  some  ex- 
pressions in  the  opinions  cited  by  appellant 
which  seem  to  run  counter  to  this,  but  they 
were  either  not  necessary  to  the  decision, 
or  are  squarely  in  conflict  with  the  rules  an- 
nounced in  the  cases  Just  cited,  and  stioald 
be  disregarded. 

Having  settled  the  fundamental  legal  prop- 
osition, we  are  ready  for  the  facts  of  the 
case;  and  in  this  connection  it  is  Insisted 
that  R.  N.  Stewart  was  Incompetent  as  a  wit- 
ness to  any  personal  conversations  or  trans- 
actions between  himself  and  the  deceased 
Wood.  The  main  Issues  in  the  action  so  far 
as  Stewart  Is  concerned  are  between  Stewart 
and  Wood's  administrator.  Wood  had  the 
record  title  to  the  land  at  the  time  he  died ; 
consequently,  as  to  this  Issue,  Stewart  was 
an  incompetent  witness.  The  testimony  of 
Mrs.  Stewart,  the  wife  of  R.  N.  Stewart,  re- 
garding communications  and  transactions  in 
which  she  had  no  part  was  perfectly  compe- 
tent Mallow  V.  Walker,  116  Iowa,  238,  88 
N.  W.  462,  91  Am.  St  Rep.  168.  And  so 
wan  the  testimony  of  the  one  James  Stewart, 
who,  so  far  as  shown,  bad  no  Interest  in  the 
controversy.    Fart  of  the  testimony  of  R. 


N.  Stewart  was  admissible,  and  so  was  a 
part,  if  not  all,  of  the  testimony  of  a  witness 
by  the  name  of  Meier, 

As  to  the  issues  betwe«i  tlie  receiver  and 
the  Stewarts,  the  question  of  the  admissibil- 
ity of  R.  N.  Stewart's  testimony  Is  more 
difficult  It  may  be  that  his  testimony  would 
be  admissible,  but  in  order  to  obtain  any  re- 
lief as  against  him,  he  must  establish  bis 
title  as  against  Wood.  Tttat  the  testimony 
would  be  admissible  In  a  controversy  between 
the  receiver  and  Stewart  alone  seems  to  be 
held  In  Ruddled  ▼.  Otis,  33  Iowa.  402.  But, 
as  all  parties  are  in  the  case,  this  becomes 
largely  a  moot  question,  unless  the  final  Issue 
should  be  tbat  of  ejecting  defendants  Stewart 
from  the  possession  of  the  property  in  an  ac- 
tion brought  by  the  receiver  for  that  pnr^ 
pose.  Throwing  out  all  incompetent  testi- 
mony, we  have  come  to  the  conclusion,  after 
a  careful  study  of  the  record,  that  the  Stew- 
arts have  established  the  fact  tliat  Wood 
took  and  held  title  to  the  land  not  only  as 
security  for  their  existing  indebtedness  to 
the  bank  of  which  he  was  cashier,  but  for  the 
advancements  made  by  him  to  secure  the 
assignments  of  the  certificates  of  sale  as  well 
as  some  other  advancements  to  be  made  by 
him.  Stewart  has  always  been  in  possession 
of  the  land  and  made  valuable  Improvements 
thereon,  although  part  of  the  time  he  had 
apparently  leased  the  land  of  Wood  under 
which  however  he  paid  no  rent  Wood  re- 
ceived something  like  |19,000  from  the  land, 
$10,000  coming  from  a  sale  of  coal  under  the 
land,  which  was  used  in  paying  Stewart's 
Indebtedness,  and  $9,000  from  a  loan  secnred 
by  mortgage  upon  the  land,  part  of  which 
was  used  for  the  same  purpose.  Before  bis 
death  and  on  March  12,  1903,  Wood  gave 
Stewart  a  statement  showing  a  balance  then 
due  from  Stewart  of  $658.96,  and  this  Indu- 
ed an  item  on  account  of  services  rendered. 
The  books  of  the  bank  clearly  Indicate  tbat 
this  property  was  treated  as  belonging  to 
Stewart  Stewart  was  charged  with  all  ad- 
vancements made  for  him,  with  expenses,  in- 
terest and  compensation  for  Wood's  serv- 
ices. He  was  credited  with  all  rotums  from 
the  land  except  rentals,  and  whatever  may  be 
due  from  Stewart  to  Wood  or  the  bank  is 
now  the  subject  of  litigation  In  another  ac- 
tion— this  not  being  an  adjudication  there- 
of. It  further  appears  that  practically  all 
the  negotiations  for  the  sale  of  the  coal  were 
conducted  by  Stewart  Moreover  there  is 
an  express  written  declaration  from  Wood  In 
the  record  to  the  efFect  that  he  held  the 
Stewart  land  as  security  and  would  quitclaim 
the  same  to  him  (R.  N.)  upon  payment  of 
the  Indebtedness.  Neither  Wood  nor  the 
bank  paid  taxes  on  the  land,  nor  did  they 
receive  any  rentals  therefrom.  Not  only 
this,  but  Stewart  paid  ail  the  expenses  of 
some  litigation  concerning  this  land  after  the 
title  was  placed  In  Wood.  Taking  the  testi- 
mony as  a  whole,  and  this  is  but  a  part  of  it, 
the  conclusion  is  irresistible  that  Wood  held 
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title  to  the  land  as  aecnrlty  only,  and  that 
the  amonnt  for  which  he  held  It  baa  been,  to 
all  Intenta  and  pnrposea,  folly  paid. 

We  shall  not  set  ont  more  of  the  testi- 
mony, aa  to  do  so  would  unduly  extend  thla 
(pinion.  The  law  and  the  facts  seem  to  be 
with  the  defendants  Stewart  We  need  not 
fnrtber  consider  the  case  for,  with  this  con- 
doBloD,  the  result  is  apparent  We  may  say, 
bowerer,  that  it  Is  doubtful  If  plaintiff  could 
recover.  In  any  event  on  account  of  his  fall- 
ore  to  ahow  that  any  of  the  property  Is 
needed  to  pay  debts  of  the  bank;  while 
the  estate  of  Oeorge  Wood  la  shown  to  be 
inaolvent  and  the  real  estate  is  needed  to 
pay  his  individual  creditors.  Crary  v.  Kurta 
(Iowa)  106  N.  W.  690;  Roney  v.  Conable,  125 
Iowa,  dM,  101  N.  W.  D06,  and  cases  cited. 
Further  we  should  be  constrained  to  hold, 
were  the  Issue  between  the  receiver  and  the 
administrator,  widow,  and  heirs  of  law  of 
6ea  D.  Wood  alone,  that  the  receiver  Is  en- 
titled to  the  land  as  property  belonging  to 
the  bank.  Finding,  as  we  do,  however,  that 
the  Stewarts  are  the  equiteble  owners  of  the 
land,  and  are  entitled  to  have  their  title  quiet- 
ed, there  Is  no  need  for  considering  these 
other  matters. 

The  decree  of  the  trial  court  Is  correct,  and 
ttto  affirmed. 


McBLROT    V.   AIjLI^EB. 
(Sopreme  Court  of  Iowa.    June  18,  1906.) 

1.  Witnesses  —  CovFiTTKHOT  —  Tbahsaotions 
WITH  Decedent. 

On  proceedings  to  establish  a  claim  against 
the  estate  of  a  deceased  bank  officer  for  moAeys 
alleged  to  have  been  taken  from  the  bank  and 
used  by  decedent  and  another,  and  to  have  been 
represented  hy  certain  notes  of  the  other  to 
the  bank,  the  maker  of  the  notes  was  incompe- 
ent  as  a  witeesa  under  Code,  |  460^  rendering 
a  witneea  interested  in  the  event  of  an  acdon 
against  an  administrator  incompetent  to  testify 
to  transactions  with  decedent 

2.  EXEOCTOBS    ARD    ADKIHISTRATOES— GI.AIICB 

AoAiHST    Estate— BviDENOB—SuFFioiENOT. 

On  proceedings  to  establish  a  claim  against 

the  estate  of  a  deceased  bank  officer  for  monen 

alleged  to  have  been  taken  from  the  bank,  the 

evidence  keM  sufficient  to  sustain   the  claim. 

3.  Paetiibbshif  —  Afplicatiok  or  Assets— 
iRDiTiDUAi.  Assets— Rights  oe  Fibk  as 
Cbbditob. 

When  a  member  of  a  firm  fraudulently 
abstracts  some  of  its  assets,  a  representative 
«f  the  Arm  may  share  ratably  with  the  Individ- 
nal  creditois  of  the  delinquent 

[E^  Note< — For  cases  in  point  see  voL  38, 
Gent  Dig.  Partnership,  f  341.] 

Appeal  frmn  District  Court,  Jasper  Coun- 
ty ;   Byron  W.  Preston,  Judge. 

This  is  a  proceeding  In  probate  for  the 
allowance  of  a  claim  against  the  estete  of 
George  D.  Wood,  deceased.  Defendant  an- 
swered by  a  general  denlaL  The  trial  court 
allowed  the  claim  in  full,  and  defendant  ap- 
pealSL    Affirmed. 

Heni7  Silwold  and  Dudley  &  Coffin,  for 
appellant  McElroy  &  Cox  and  Carr,  Hewitt 
Parker  ft  Wright  for  appellea 


DBEMBB,  J.  George  D.  Wood  before  his 
death  was  the  cashier  of  and  had  the  exclu- 
sive management  of  what  was  known  as  the 
"Bank  of  Colfax,"  a  copartnership  composed 
of  Oeorge  D.  Wood  and  Alexander  Wood, 
engaged  in  the  banking  business  at  the  town 
of  Colfax.  Plaintiff  is  the  receiver  of  the 
copartnership,  and  defendant  the  administra- 
tor of  Oeorge  D.  Wood's  estete.  It  is  claim- 
ed that  Oeorge  D.  Wood,  while  acting  as 
cashier  and  managing  officer  of  the  partoer- 
ship,  which  we  shall  hereafter  call  the  bank, 
wrongfully,  fraudulently,  carelessly,  and 
negligently,  without  the  consent  of  his  part- 
ner, and  in  excess  of  bis  authority,  withdrew 
from  said  bank  more  than  $100,000  In  money, 
which  was  used  by  him  and  one  Fellows  in 
grain  speculation  and  converted  to  his  and 
their  own  use;  that  notes  for  the  amount 
or  a  part  thereof  were  token  from  Fellows 
who  was  then  as  now  insolvent  which  was 
well  known  to  the  cashier,  and  that  by  rea- 
son of  said  wrong,  fraud,  and  conversion, 
plaintiff  is  entitled  to  have  the  amount  wllb- 
drawn  estoblished  as  a  claim  against  deced- 
ent's estete.  It  Is  further  claimed  that  de- 
ceased purchased  shares  of  stock  for  the  bank 
from  Fellows  for  the  sum  of  |3,500,  and 
that  be  caused  the  amount  paid  therefor  to 
be  entered  upon  the  books  of  the  bank  as 
$6,000,  and  wrongfully  took  and  converted  of 
the  assete  of  the  bank  the  sum  of  |1,600. 
It  is  admitted  that  Fellows  executed  17  notes 
to  the  bank,  aggregating  more  than  $87,000, 
and  it  Is  claimed  by  plaintiff  that  these 
were  not  executed  in  good  faith  but  for  the 
purpose  of  covertog  up  Wood's  peculations 
and  speculations.  The  trial  court  allowed 
practically  the  full  amonnt  of  plaintiff's  claim, 
and  UiIs  appeal  followed. 

1.  Three  propositions  are  now  relied  upon 
for  a  reversal.  The  first  Is  that  Fellows^ 
who  was  a  witaess  for  plaintiff,  was  and  la 
an  incompetent  one  under  section  4604  of  the 
Code,  for  the  reason  that  he  was  Interested 
In  the  event  of  the  suit  which  is  against 
Wood's  administrator,  and  cannot  therefore^ 
be  heard  to  give  testimony  as  to  any  per- 
sonal transaction  or  communication  with 
said  Wood,  who  is  now  deceased;  second, 
that  withont  Fellows'  testimony  there  is  not 
sufficient  to  Justify  the  establishment  of  the 
claim;  third,  that  there  should  be  a  mar- 
shaling of  the  asseta  of  the  Wood  estate,  and 
his  private  creditors  should  be  preferred  over 
those  of  the  creditors  of  the  firm  of  which 
he  was  a  member.  As  Follows  alone  made 
notes  to  the  bank  for  money,  which  It  is 
claimed  was  abstracted  by  Wood,  it  is  mani- 
fest that  he  is  interested  in  having  the 
amonnt  thereof  allowed  against  Wood's 
estate.  No  amount  of  ai'gument  can  add 
anything  to  the  mere  statement  of  the  prop- 
osition. But  see  Curd  v.  Wiesser,  120  Iowa, 
743,  96  N.  W.  266;  Benton  Co.  Bank  v. 
Strand,  106  Iowa,  606,  76  N.  W.  1001 ;  Camp- 
bell V.  Cole,  89  Iowa,  213,  56  N.  W.  441; 
Olesecke  v.  Seevers,  85  Iowa,  688,  62  N.  W. 


Digitized  by  LjOOQIC 


120 


108  NORTHWESTERN  REPORTBB. 


(Iowa 


655;  Wonnlley  y.  Hamburg,  40  Iowa,  26; 
Martin  t.  Shannon,  92  Iowa,  377,  00  N.  W. 
645.  Fellows'  testimony  waa  taken  enbject 
to  objection,  and  no  further  ruling  was  ever 
called  for  or  made  by  the  trial  court ;  hoice 
there  Is  nothing  to  consider  upon  this  prop- 
osition, Rave  the  second  point  relied  upon  by 
appellant  to  the  effect  that  without  Fellows' 
testimony  there  is  not  enough  to  establish 
plaintiff's  claim.  That  is  a  question  of  fact, 
pure  and  simple. 

2.  It  appears  that  Wood,  the  cashier,  died 
by  his  own  hand  at  a  time  when  the  bank 
was  found  to  be  insolvent    A  receiver  was 
appointed   for  the  bank   and  this  receiver 
discovered,    in    going   over    the    assets,    the 
Fellows  notes.    At  the  time  these  notes  were 
made  Fellows  was  not  worth  to  exceed  $5,000. 
No  security  was  taken  from  Fellows  for  this 
large  amount  of  his  paper.    Alexander  Wood 
had  no  knowledge  of  the  Fellows  notes  until 
after  the  receiver  had  been  appointed  and 
tl)9  cashier.  Wood,  did  everything  he  could 
to  conceal  them,  not  only  from  his  partner 
but  from  others.    They  were  not  kept  with 
the  other  assets  of  the  bank.    The  cashier 
was  speculating  upon  the  board,  evidently  in 
Fellows'  name,  /or  when  drafts  came  from 
commlsssion  merchants  of  Chicago  drawn  up- 
on Fellows,  he  (Wood)  would  pay  them.    The 
Fellows  notes  were  kept  in  a  package  mark- 
ed  "George    D.    Wood,    Personal,"   and   the 
clerks  of  the  bank  were  instructed  not  to  let 
Alex.  Wood  lock  Into  the  matter  of  these 
notes.    At  one  time  when  the  cashier  was 
about  to  go  away  for  awhile  he  instructed 
bis  clerks  not  to  allow  any  drafts  on  -Fellows 
to  go  to  protest,  that  be  had  looked  into  the 
matter  and  thought  there  would  be  no  drafts 
upon  him  during  his  (Wood's)  absence.    Fel- 
lows bad  some  actual  business  relations  with 
the  bank,  but  in  each  Instance  security  was 
demanded  and  received  for  bona  fide  loans. 
After  the  cashier  had  paid  these  drafts  by 
commission  men,  or  brokers,  of  the  city  of 
Chicago,  Fellows  would  go  to  the  bank  and 
sign  notes  for  the  full  amount  thereof.    No 
money   was   received   from   or  paid  out  by 
Fellows.    All  this  was  done  by  Geo.  D.  Wood. 
At  one  time  Wood  stated  to  an  employ^.  In 
response  to  an  Inquiry  as  to  whether  he  was 
to   pay  any  more  of  the   Fellows'  drafts, 
that  "he  guessed  we  would  have  to."    When 
Alex.  Wood  visited  Colfax,  George  D.  Wood 
would  keep  him  away  from  the  bank,  and 
the  employes  were  Instructed  not  to  let  him 
go  over  the  books.    At  one  time  the  cashier 
wrote  this  significant  letter  to  Fellows :  "Put 
on   stop   order    If   necessary."    At   another 
time  he  telegraphed  In  the  name  of  his  bank 
to  a  commission  house  In  Chicago,    "Will 
honor  draft  on  Henry  Fellows  to  amount  of 
$5,000."    Once  when  George  D.  Wood  was  in 
Chicago  he  telegraphed  an  employ^  telling 
him  to  take  his  private  notes,  put  them  In  an 
envelope,  and  place  them  In  the  bottom  of 
the  safe,  marked,  "Private  papers  of  G«orge 


D.  Wood."  This  was  done  because  Geo.  D. 
thought  bis  partner  might  be  coming,  and 
was  in  anticipation  of  his  visit  to  tbe  bank. 
This  is  practically  all  tbe  testimony  in  tbe 
case  save  that  from  Fellows,  and  in  our 
opinion  It  shows  not  only  the  grossest  negli- 
gence and  want  of  common  honesty,  but  a 
deliberate  and  fraudulent  abstraction  of  the 
moneys  of  the  bank  without  the  consent  of 
Alexander  Wood,  the  partner,  with  deliber- 
ate intent  to  deceive  and  dtfrand  him. 
George  D.  Wood,  if  alive,  should  be  held 
liable  to  the  bank  for  the  amount  of  money 
paid  on  the  Fellows'  drafts  and  for  which 
the  notes  were  taken,  and  now  that  be  Is 
dead  the  amount  thereof  should  be  eetaiy 
listaed  as  a  claim  against  his  estate. 

&  George  D.  Wood,  in  addition  to  being 
liable  to  his  individual  creditors,  was  also 
liable  to  the  creditors  of  tbe  bank,  and  if 
this  were  a  case  where  a  receiver  was  seek- 
ing to  establish  tbe  rights  of  firm  creditors 
against  assets  In  the  hands  of  the  administra- 
tor of  George  D.  Wood's  estate,  we  should 
have  one  for  application  of  the  doctrine  of 
marshaling  assets.  But  that  Is  not  the  situa- 
tion here.  Were  the  bank  a  going  concern 
and  Geo.  D.  Wood  alive,  he.  Wood,  would 
personally  owe  the  amount  of  his  abstractions 
therefrom.  This  would  not  be  a  partnership, 
but  an  individual,  liability  although  indirect- 
ly partnership  creditors  would  profit  there- 
from. It  is  tbe  liability  of  the  debtor  that 
we  should  look  to  in  order  to  determine 
whether  or  not  the  doctrine  of  marshaling 
applies.  In  the  case  given  by  way  of  lUos- 
tration.  Wood's  liability  would  be  clearly  in- 
dividual and  not  because  of  his  membership 
In  the  banking  firm.  Tbe  fact  that  Wood  Is 
dead  and  that  the  bank  is  in  the  hands  of  a 
receiver  does  not  change  this  rule,  especial- 
ly where  fraud  is  established,  as  in  this  case. 
Here  the  recovery  is  against  Wood  or  his 
estate  because  of  his  personal  and  individual 
liability  toe  fraud  and  the  doctrine  of  mar- 
shaling does  not  apply. 

Counsel  for  defendant  have  cited  a  number 
of  cases  In  support  of  their  contention,  but 
none  of  them  go  to  the  extent  claimed.  In- 
deed they  support  the  rule  hen  announced. 
It  may  be  that  if  the  bank.  In  good  faith, 
had  loaned  Geo.  D.  Wood  the  amount  of 
money  which  he  fraudulently  abstracted,  the 
rule  contended  for  would  apply.  But  that 
is  not  the  situation  here.  The  testimony 
plainly  shows  that  the  mon^  was  not  only 
negligently  and  carelessly,  but  frauduleotly, 
taken  from  the  bank.  In  such  cases  no  court 
of  respectability  has  held  that  the  doctrine 
of  marshaling  applies.  On  the  contrary,  be- 
ginning with  the  declaration  of  Lord  Tbur- 
low  in  Ex  parte  Lodge,  1  Yes.  Jr.  166,  and 
of  Lord  Bldon  In  Ex  parte  Harris,  1  Rose, 
129,  and  ending  with  the  latest  authoritlea 
and  text-writers  upon  the  subject.  It  is  held 
that  if  a  managing  partner  fraudulently  ab- 
stracts money  from  the  firm,  tbe  firm  or  its 
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repreB«ntative  may  share  with  his  IndiTldaal 
creditors  In  his  estate  and  Its  assets,  and  In 
coini»etition  with  them.  Bates  on  Partner- 
ship, Tol.  2  (Ist  Ed.)  t  839.  And  It  la  not 
necessary  to  show  that  the  indlvldnal  private 
estate  had  been  augmented  by  the  transac- 
tion. Indeed  some  of  the  cases  go  to  the 
fall  extent  of  holding  that,  even  if  the  liabil- 
ity be  contractual,  the  doctrine  of  marshal- 
ing does  not  apply.  Bird  v.  Bird,  77  Me. 
499,  1  Atl.  405.  We  need  not  go  to  that  ex- 
tent in  tile  present  case.  It  is  enoagb  for 
OS  to  hold  to  the  genoral  mle  that  when  one 
memb^  of  a  firm  fraudnlently  abstracts 
some  of  its  assets  a  r^resentative  of  that 
firm  may  share  pari  passn  with  the  Individ- 
ual creditors  of  the  delinquent  member.  In- 
deed there  may  be  cases  where  they  might, 
under  the  doctrine  of  constructive  trust,  take 
all. 

We  bare  gone  over  the  record  with  care, 
and  find  no  error.  The  Judgment  Is  there- 
fore afflrmed. 


PARKER  V.  STATE. 
(Supreme  Oourt  of  Nebraska.    June  8,   190ft) 

CaUaRAI.    lAW— InSTBDOnORB— BVIDXNd    TO 

BrraTAiit. 

Inatmctiona  to  the  Juir  must  be  based 
upon,  and  applicable  to,  the  evidence;  and 
where,  in  the  trial  of  a  criminal  case,  an  In- 
itmction  is  given  without  testimony  to  sastain 
it,  and  prejudice  results  thereby,  a  new  trial 
will  be  granted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  f  19S5.] 

(SyUabus  by  the  Court) 

Brror  to  District  Court,  Thurston  County; 
Grayes,  Judge. 

Samuel  Parker  was  convicted  of  man- 
slaughter, and  brings  error.    Reversed. 

W.  S.  SnmmeiB  and  Thomas  L.  Sloan,  for 
plaintiff  in  error.  Norrls  Brown,  Atty.  Gen., 
and  W.  T.  Thompson,  Deputy  Atty.  Gen., 
for  the  State. 

BARNES,  X  Samuel  Parker  was  tried  In 
the  district  court  of  Thurston  county  on  an 
information  charging  him  with  murder  In 
the  first  degree  for  the  killing  of  one  Andrew 
JobnsMi.  He  was  found  gtillty  of  the  crime 
of  manslaughter,  and  sentenced  to  the  state 
penitentiary  for  a  term  of  five  years.  From 
that  Judgment  and  sentence  he  prosecuted 
error,  and  will  be  hereafter  called  the  ac- 
cused. 

His  first  contention  is  that  the  trial  court 
erred  In  overruling  bis  motion  to  quash  the 
Jury  panel.  The  groimds  of  such  motion 
were:  First  That  a  large  number  of  the 
citizens,  taxpayers,  and  resldraits  of  Thurs- 
ton county  are  Indians,  and  were  objected  to 
and  excluded  from  the  Jury  list  from  which 
the  panel  was  drawn  for  that  reason  alone. 
That,  be  being  an  Indian,  such  action  amount- 
ed to  a  denial  of  his  rights  under  the  laws 
and  the  Constitution  of  this  state  and  of  the 


T7nlted  States.  Second.  That  one  of  the  of- 
ficers who  participated  in  selecting  the  Jury 
was  a  nonresident  of  Thurston  coimty,  and 
disqualified  from  acting  In  that  capacity.  It 
appears  that  his  motion  was  supported  by 
aflSdavit  evidence,  and  an  examination  of 
the  record  discloses  that  such  affidavits  are 
not  embraced  in,  or  made  a  part  of  the  bill 
of  exceptions,  and  whatever  showing  there 
was  In  support  of  the  motion  is  contained  in 
the  transcript  Tlie  evidence  not  having 
been  preserved  In  the  manner  provided  by 
law  and  according  to  our  well-established 
rules  of  practice,  It  cannot  be  considered  by 
this  court,  and  therefore  we  are  unable  to 
determine  this  question.  Wright  v.  State, 
45  Neb.  44,  63  N.  W.  147. 

It  is  also  contended  that  the  court  erred 
In  receiving  the  evidence  of  the  witness  Mag- 
gie Martin,  for  the  reason  that  she  was 
wholly  unacquainted  with  the  nature  and 
sanctity  of  an  oath.  Her  preliminary  ex- 
amination leaves  her  competency  doubtful  to 
say  the  least;  but  we  are  not  required  to 
determine  this  question,  for  reasons  which 
will  hereafter  appear. 

It  Is  further  claimed  that  the  court  erred 
in  instructing  the  Jury  on  his  own  motion  as 
follows:  "(9)  You  are  Instructed  that  a  party 
charged  in  the  unlawful  killing  of  a  human 
being  cannot  avail  himself  of  the  claim  of 
necessary  self-defense,  or  defense  of  family, 
if  the  necessity  for  such  defense  was  brought 
on  by  his  own  deliberate  wrongful  act. 
Therefore,  if  the  Jury  believe  from  the  evi- 
dence that  the  defendant  sought,  brought  on, 
or  voluntarily  entered  Into  a  difficulty  with 
the  deceased,  Andrew  Johnson,  for  the  pur- 
pose of  wreaking  vengeance  upon  him,  or  to 
accomplish  some  unlawful  purpose,  or  If  the 
Jury  should  find  and  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt  that  be 
killed  the  deceased  at  a  time  when  he  had, 
because  of  the  acts  of  the  deceased,  or  those 
with  the  deceased,  no  reasonable  apprehen- 
sion of  immediate  and  Impending  Injury  to 
himself  or  family,  and  did  so  to  accomplish 
some  unlawful  purpose,  or  did  it  from  a 
spirit  of  retaliation  and  revenge,  then  the  de- 
fendant cannot  avail  himself  of  the  law  of 
self-defense."  The  Jury  was  further  told, 
In  substance,  by  instruction  No.  10,  that  "If, 
from  all  of  the  evidence,  they  should  find,  be- 
yond a  reasonable  doubt,  that  the  defendant 
had  no  reason  to  believe  that  the  deceased, 
Andrew  Johnson,  Intended  to  take  the  life 
of  his  father,  or  Inflict  upon  him  great  bodily 
harm,  and  that  the  defendant  struck  the 
fatal  blow  In  revenge,  or  in  a  reckless  spirit, 
the  defendant  was  not  entitled  to  claim  ex- 
emption from  punishment  on  the  groimd  of 
self-defense,  or  defense  of  his  father." 

Many  of  the  witnesses  In  this  case  were 
Indians,  and  their  evidence  was  delivered 
through  an  Interpreter.  Some  of  it  is  hardly 
intelligible,  but  It  fairly  establishes  the  fol- 
lowing: The  deceased,  together  with  his 
wife  and  his  two  daughters,  was  visiting  the 
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father  of  the  accused,  at  hia  place  of  resi- 
dence, during  the  afternoon  of  the  day  when 
the  difficulty  which  probably  caused  his 
death  occurred.  The  accused  was  absent 
from  home  during  all  of  that  day  until  a 
short  time  before  the  affray  In  question  took 
place.  The  father  of  the  accused  had  two  or 
three  bottles  of  whisky,  and  when  the  de- 
ceased and  his  family  arrived  at  his  place 
produced  them.  They  all  drank  copiously 
of  the  liquor,  and  were  more  or  less  Intoxi- 
cated when  the  accused  came  upon  the  scene. 
It  is  fairly  inferable  from  the  evidence  that 
the  two  families  had  been  friends  for  many 
years,  and  no  difficulty  of  any  kind  had  oc- 
curred between  them  until  after  the  accused 
returned.  About  that  time  the  deceased  and 
his  family  prepared  to  leave  for  their  home, 
but  he  was  so  Intoxicated  that  he  was  hard- 
ly able  to  go  from  the  house  to  the  wagon,  so 
the  accused  assisted  him  to  where  the  team 
stood  and  tried  to  lift  him  Into  the  wagon. 
The  deceased,  in  attempting  to  climb  into  the 
vehicle,  fell  to  the  ground,  and  one  of  its 
wheels  ran  over  him.  This  apparently 
caused  him  to  become  angry,  and  he  laid 
hold  of  the  accused  and  commenced  to  bite 
him.  In  order  to  make  him  desist,  the  ac- 
cused choked  the  deceased,  and  thereupon  the 
wife  laid  hold  of  the  accused,  pulled  his  hair, 
choked  him,  and  tore  bis  shirt  off.  He  there- 
upon turned  his  attention  to  the  woman.  The 
deceased,  having  by  this  time  become  par- 
tially sober  and  able  to  help  himself,  obtained 
the  possession  of  a  neck  yoke,  and  commenced 
an  assault  upon  the  father  of  the  accused, 
chasing  him,  as  the  evidence  shows,  at  least 
two  or  three  times  around  a  cultivator  which 
stood  there,  finally  overtaking  him;  and  the 
«on,  seeing  the  danger  the  father  was  in, 
came  to  his  assistance.  He  succeeded  In 
wresting  the  neck  yoke  from  the  deceased  and 
struck  him  with  It  Johnson  thereupon  fell 
to  the  ground,  was  afterwards  taken  home, 
and  was  found  to  be  quite  badly  injured. 
He  died  some  nine  days  afterwards,  either 
from  the  effects  of  the  blow  or  from  blood- 
poisoning  caused  by  his  wounds. 

We  find  no  testimony  in  the  record  whidi 
shows,  or  tends  to  show,  that  the  accused 
brought  on  the  difficulty,  that  he  was  actuat- 
ed by  any  hatred  of  the  deceased,  or  that  be 
cherished  any  spirit  of  ill  will  or  revenge  to- 
wards him.  On  the  contrary,  the  evidence 
seems  to  show  that  the  parties  were  friends 
until  the  very  moment  when  the  affray  com- 
menced. So  the  real  question  for  the  Jury 
was  whether  the  accused  used  more  force 
than  was  necessary,  or  than  would  have  ap- 
peared to  be  necessary  under  the  circiuu- 
stances  to  a  careful,  prudent,  and  consider- 
ate man,  in  the  defense  of  bis  father.  This 
being  true,  the  giving  of  the  Instruction  above 
quoted  was  reversible  error.  The  tendency 
of  the  Instruction  was  to  lead  the  Jury  to 
believe  that  there  was  some  evidence  from 
which  the  element  of  hatred,  revenge,  or  111 
will  could  be  attributed  to  the  accused,  and 


thus  deprive  him,  as  stated  by  the  court,  of 
the  right  of  self-defense  or  defense  of  his 
father.  The  Instruction  complained  of  is  in 
almost  the  identical  language  which  we  dis- 
approved in  the  case  of  Blair  ▼.  State  (Neb.) 
100  N.  W.  808.  where  it  was  said:  "It  is 
a  well-settled  rule  that  the  instructions  must 
be  based  on  the  evidence,  and  where  an  in- 
struction has  been  given,  without  any  testi- 
mony to  support  it,  and  prejudice  results 
thereby,  it  is  reversible  error." 

The  record  contains  many  oih&r  assign- 
ments of  error;  but,  as  the  Judgment  must 
be  reversed  for  those  which  we  have  here- 
tofore discussed,  they  will  not  be  considered, 
and  it  may  be  presumed  that  upon  a  retrial 
of  the  case  they  will  be  avoided  by  the  trial 
court 

For  the  foregoing  reasons  the  Judgment  of 
the  district  court  Is  reversed,  and  the  cause 
Is  remanded  for  a  new  triaL 

Reversed  and  remanded. 


STATE  ex  rel.  THOMAS  T.  BOARD   OF 

FIRB   &  POUCB  COldTRS   OF 

CITY    OF    OMAHA. 

(Supreme  Court  of  Nebraska.    June  8,   1906.) 

1.  Intoxicating  Liquobs  —  Pboceedinos  ov 

LlOENSB    BOABO   —  TBANBCREPTION    OV   EVI- 
DENCE. 

Upon  contests  of  applications  for  liquor 
license,  the  board  hearing  the  contest  is  not 
bound  by  the  stipulations  of  the  parties  pro- 
viding a  method  of  taking  and  transcribing  the 
evidence  not  prescribed  by  statute,  and  involving 
greater  expense  in  reducing  the  evidence  to  writ- 
me  than  is  necessarily  incurred  in  the  manner  of 
trial  contemplated  by  statnte.  If  the  evidence 
is  taken  pursuant  to  such  stipulations,  the 
board  will  not  be  compelled  by  mandamus  to  re- 
duce the  evidence  to  writing  in  the  manner  pro- 
vided for  by  such  stipulation  of  the  parties, 
without  payment  of  the  extra  expense  of  so  do- 
ing, made  necessary  by  the  nnusual  manner  of 
taking   the   evidence. 

2.  Same  —  Appeai.  trou  Boabd  —  Dmr  to 

FUBHIBH  TBANSCBIPT. 

An  appeal  from  the  decision  of  the  board 
in  granting  a  liguor  license  is  taken  by  giv- 
ing notice  of  the  mtended  appeal,  and  procuring 
a  transcript  of  the  record  of  the  proceedings  be- 
fore the  board,  and  filing  the  same  in  the  ap- 
I>ellate  court.  When  such  appeal  has  been 
taken,  the  court  may  compel  the  board  to  fur- 
nish a  duly  certified  transcript  of  the  evidence 
taken  before  the  board  upon  the  hearing.  A 
peremptory  mandamus  to  compel  the  board  to 
reduce  the  evidence  to  writing  and  file  the  same 
in  the  office  of  the  board  is  not  necessary. 

S.  Same — Fees  fob  Tba?(scbift. 

A  party  desiring  to  appeai  from  the  deci- 
sion of  the  board  of  fire  and  police  commia- 
sioners  of  Omaha  granting  a  liquor  license  ia 
entitled  to  a  certified  transcript  of  the  record 
of  the  proceedings  before  such  board  upon  de- 
mand and  the  payment  of  reasonable  fees  for 
making  such  transcript.  The  board  ia  not  re- 
quired to  furnish  such  transcript  without  tlie 
payment  of  fees  therefor. 

Letton,  J.,  dissenting  in  part 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Douglas  Coun- 
ty;  Sutton,  Judge. 
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Mandamas  proceedings  by  the  state,  on 
relatttm  of  Elmer  E.  Thomas,  against  the 
board  of  fire  and  police  commissioners  of 
the  dty  of  Omaha,  sitting  as  a  license  board. 
From  a  Judgment  awarding  a  peremptory 
writ,  respondents  appeal.  Reversed  and  re- 
manded. 

John  P.  Breen  and  W.  H.  Herdman,  for 
appellants.    Elmer  B.  Thomas,  for  appellee. 

SEDGWICK,  a  J.  OThe  relator  filed  with 
the  board  of  fire  and  police  commissioners  of 
the  city  of  Omaha  remonstrances  against  the 
applications  for  licenses  of  170  saloon  keepers 
of  that  city.  The  remonstrances  were  over- 
ruled, and,  upon  application  to  the  district 
court  of  Douglas  county  and  a  hearing  there- 
on, a  peremptory  writ  of  mandamus  was 
granted  against  the  board  of  fire  and  police 
oommlssloners  commanding  them  to  reduce 
the  evidence  to  writing  in  each  of  the  170 
cases,  and  have  the  same  filed  in  their  office, 
and  to  make  transcripts  of  the  records  also 
in  each  of  the  170  cases,  and  to  deliver  the 
same  to  the  relator  to  enable  him  to  prosecute 
appeals  In  all  of  the  cases,  notice  of  which 
appeals  had  been  duly  given.  From  the  order 
granting  the  peremptory  writ,  the  board  of 
fire  and  police  commissioners  have  appealed 
to  this  conrt 

1.  One  of  the  objections  to  the  granting  of 
the  peremptory  writ  now  Insisted  upon  is 
that  upon  the  hearing  before  the  board  of 
fire  and  police  commissioners,  stipulations 
were  entered  Into  by  this  relator,  who  was 
remonstrator  there,  on  the  one  part,  and 
attorneys  r^resentlng  the  applicants  for  11- 
-cense  on  the  other  part,  by  which  it  was 
agreed :  "That  about  30  cases  should  be  heard 
together,  for  the  purpose  of  saving  time,  and 
that  when  the  official  stenographer  of  the 
board  should  write  up  the  testimony  he 
should  separate  it  and  write  the  record  of 
testimony  in  each  case  separately."  That 
the  stenographer  was  unable  to  separate  the 
evidence  of  the  witnesses  so  as  to  determine 
what  evidence  pertained  to  each  case  re- 
9»ectlyely,  and  so  it  would  become  necessary 
for  the  stenographer  to  write  out  all  of  the 
evidence  taken  for  each  and  every  one  of  the 
cases.  That  the  evidence  taken  before  the 
board  was  very  voluminous,  and  to  procure 
the  whole  thereof  to  be  written  out  in  each 
-of  the  170  cases  would  require  an  outlay  of 
something  over  $5,000.  It  is  conceded  that 
when  a  hearing  is  had  before  the  board  upon 
a  remonstrance  against  the  granting  of  a 
saloon  license  it  Is  the  duty  of  the  board  to 
cause  the  evidence  taken  to  be  reduced  to 
writing  and  filed  in  the  office  of  the  board 
for  the  use  of  any  party  desiring  to  appeal, 
and  that  any  one  Interested  may  insist  upon 
the  board  so  doing  without  any  payment 
therefor.  But  it  is  contended  that  when  the 
parties  interested  in  the  contest  make  agree- 
ments among  themselves  In  regard  to  the 
manner  of  taking  of  the  testimony  by  which 


the  expense  of  writing  out  the  testimony 
taken  would  t>e  greatly  increased,  without 
making  any  provision  in  their  agreement  by 
which  the  expenses  may  be  restricted  In 
amount  to  the  ordinary  expenses  in  such 
cases,  the  board  is  not  obliged  to  incur  the 
great  expense  so  made  necessary  without  be- 
ing compensated  therefor.  It  would  seem  rea- 
sonable that  the  board  should  not  be  bound 
by  the  stipulations  entered  into  by  the  parties 
contesting  before  them.  The  board  might  con- 
sider that  both  parties  contemplated  resting 
their  case  upon  the  decision  of  the  board  and 
without  availing  themselves  of  the  right  of 
appeal,  or  that  the  parties  contemplated  them- 
selves bearing  the  extra  expense  caused  by 
their  unusual  manner  of  taking  the  testimony. 
It  is  not  doubted  that  it  would  be  the  du^ 
of  the  board,  upon  request  for  that  purpose 
and  after  notice  of  appeal,  to  cause  the  evi- 
dence taken  in  the  respective  cases  to  be  re- 
duced to  writing,  so  far  as  the  same  was  made 
necessary  by  the  hearing  before  them,  in  th« 
manner  pointed  out  by  the  statute,  when 
such  evidence  was  necessary  to  enable  the  de- 
feated party  to  diligently  prosecute  his  ap- 
peal Whether  more  than  this  could  be  re- 
quired of  the  board,  it  is  not  necessary  for 
ns  now  to  further  d(scnss,  because  of  the 
conclusion  that  we  have  reached  upon  other 
matters  presented. 

2.  In  State  ex  rel.  Grove  v.  McGuIre  (Neb.) 
106  N.  W.  471,  it  was  held  that  the  evidence 
taken  before  the  board  "Is  not  essential  to  give 
the  district  court  Jurisdiction  of  an  appeal 
from  an  order  granting  license;  the  filing 
of  a  certified  transcript  of  the  proceedings 
containing  such  order  being  sufficient  for  that 
purpose;"  and  it  was  also  held  in  that  case 
that :  "Where  the  district  court  has  acquired 
Jurisdiction  of  such  appeal  by  the  filing  of 
a  certified  transcript  of  the  proceedings,  and 
the  license  board  fails  to  transmit  the  evi- 
dence taken  before  It  at  the  hearing,  the 
district  court  may  enter  a  rule  requiring  the 
board  to  supply  the  omission."  This,  we 
think,  is  the  regular  and  orderly  practice,  and 
this  being  the  law  no  writ  of  mandamus  is 
necessary  to  compel  the  board  to  reduce  the 
evidence  to  writing  in  aid  of  one  who  de- 
sires to  appeal  to  the  district  court  from  the 
decision  of  the  board.  When  the  district 
court  has  acquired  Jurisdiction  of  the  case. 
It  may  make  such  orders  as  are  necessary 
for  completing  the  appeal,  and  is  in  a  better 
position  so  to  do  than  upon  the  extraordinary 
proceeding  in  mandamus.  If  the  board  has 
compiled  with  the  law  and  caused  the  evi- 
dence taken  In  the  case  to  be  reduced  to  writ- 
ing and  filed  in  the  office  of  the  board,  it 
can  readily  transmit  such  evidence,  proper- 
ly certified,  to  the  district  court  If  It  has 
neglected  to  reduce  the  evidence  to  writing, 
the  court  can  compel  the  board  so  to  do  as 
far  as  It  is  possible,  and  the  remedy  pro- 
vided by  the  statute  is  therefore  complete. 

3.  The  controversy  In  regard  to  the  mak- 
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Ing  of  tbe  transcripts  of  the  record  of  the 
board  appears  to  turn  upon  the  question  of 
fees.  Is  the  board  entitled  to  fees  for  mak- 
ing these  transcripts,  or  Is  It  compelled  to 
furnish  them  without  payment  thaefor? 
The  statute  provides :  "The  testimony  on  said 
bearing  shall  be  reduced  to  writing  and  filed 
In  tbe  office  of  application,  and  if  any  party 
feels  himself  aggrieved  by  the  decision  in 
said  case  he  may  appeal  therefrom  to  the 
district  court,  and  the  said  testimony  shall 
be  transmitted  to  said  district  court  and 
such  appeal  shall  be  decided  by  the  Judge 
of  such  court  upon  said  evidence  alone." 
Cobbey's  Ann.  St  1903,  I  7153.  The  sUtnte 
does  not  pcdnt  out  the  steps  necessary  in 
order  to  appeal  from  a  decision  of  the  board. 
It  does  not  provide,  In  terms,  for  any  tran- 
script of  the  record  of  the  proceedings  before 
tbe  board,  and,  of  course,  contains  no  ex.- 
presa  provision  as  to  payment  of  fees  there- 
for. In  the  earlier  cases  construing  this 
statute  It  was  frequently  said  that  the  pur- 
pose of  the  Legislature  was  to  facilitate  the 
taking  of  appeals,  and  that  the  public  waa 
interested  In  preventing  licenses  to  irrespon- 
sible and  improper  parties.  If  tbe  law  pro- 
vided that  an  appeal  might  be  taken  by  filing 
a  written  notice  thereof  with  the  board,  it 
would  not  be  unreasonable  to  conclude  that 
after  such  notice  had  been  given  it  would 
be  the  duty  of  the  board  to  transmit  to  the 
court  such  records  of  the  proceedings  as 
would  Xye  necessary  to  enable  the  court  to 
pass  upon  the  appeal.  Although  tbe  point 
has  not  been  expressly  adjudicated,  it  has 
been  in  several  cases  assumed  that  the  ap- 
peal is  taken  by  procuring  a  transcript  of  the 
record  and  lodging  the  same  in  the  appel- 
late court.  Lydlck  v.  Korna:,  13  Neb.  10, 
12  N.  W.  888;  State  ex  rel.  Carter  r.  Village 
of  Elwood,  37  Neb.  478,  66  N.  W.  1074. 

This  construction  of  the  statute  has  gen- 
erally been  accepted  and  acted  upon,  and  we 
feel  constrained  to  follow  it  now.  In  order, 
therefore,  to  take  an  appeal,  it  was  neces- 
sary for  the  remonstrator  in  this  case  to 
give  notice  of  his  intention  to  appeal,  and 
to  procure  a  transcript  of  the  proceedings  of 
the  tx>ard.  This  seems  to  be  conceded.  But 
the  trial  court  seems  to  have  held  that  tbe 
relator  would  be  entitled  to  these  transcripts 
upon  demand  of  the  board  and  without  pay- 
ment therefor.  In  State  ex  rel.  Carter  v. 
Village  of  Elwood,  supra,  it  is  assumed  that 
the  village  clerk  would  be  entitled  to  demand 
Ills  fees  for  such  transcripts  in  advance,  but 
the  court  said  that  it  was  not  a  material 
question  in  that  case,  and  so  It  was  not  de- 
cided. And  in  State  v.  Bonsfleld,  24  Neb. 
518,  88  N.  W.  427,  it  was  said:  "There  is 
no  doubt  of  the  right  of  the  appellants  to 
a  transcript  of  all  the  proceedings,  upon 
the  payment  of  legal  fees  therefor,  and  that 
part  of  the  case  wiU  not  be  further  noticed." 
And  it  has  generally  been  assumed  that  when 
the  hearing  has  been  l)efore  the  county  board, 
or  city  or  village  authorities,  whose  clerks  are 


by  statute  allowed  a  fee  for  transcripts  of 
the  records,  the  party  demanding  a  trans- 
cript for  appeal  most  pay  tbe  ordinary  fees 
therefor.  An  attempt  is  made  to  make  a 
distinction  in  this  case  because  the  stat- 
ute makes  no  specific  provision  for  fees  for 
making  transcripts  of  records  of  tbe  board 
of  fire  and  police  commissioners.  The  prin- 
ciple is  invoked  that  when  the  law  imposes 
a  duty  upon  a  salaried  officer,  and  provides 
no  specific  fees  therefor,  be  must  look  to 
bis  salary  for  the  compensation  for  such 
duties.  We  think  that  the  principle  Is  not 
applicable  to  a  case  like  this.  The  statute 
contemplates  contests  of  this  kind  before 
county  commissioners  and  ttoard  of  super- 
visors, and  before  city  councils  and  trustees 
of  villages,  and  in  all  these  cases  parties 
desiring  transcripts  of  proceedings  must  pay 
for  transcribing  the  same.  It  seems  unrea- 
sonable to  suppose  that  tlie  Leglsiatnre  in- 
tended to  vary  from  this  rule  when  the 
services  that  are  ordinarily  performed  by 
clerks  entitled  to  fees  therefor  are  demanded 
of  public  officials  of  tills  character;  that  in 
most  cases  of  contest  of  applications  for 
license  to  sell  liquors  the  party  desiring  tran- 
scripts should  be  required  to  pay  for  tbe 
same,  and  exception  should  be  made  in  other 
cases,  where  there  is  no  apparent  reason  for 
such  exception.  Xlie  relator  should  have 
tendered  reasonable  fees  for  these  tran- 
scripts. His  failure  to  do  so  appears  to  be 
the  sole  reason  for  refusing  the  transcripts, 
and  tbe  peremptory  writ  therefore  should 
not  be  Issued. 

The  Judgment  of  the  district  court  is  re- 
versed, and  tbe  cause  remanded. 

L.ETTON,  J.  (concurring.)  Wlille  I  con- 
cur in  the  result,  on  account  of  the  failure 
of  tbe  relator  to  tender  reasonable  fees  for 
tbe  transcripts,  I  dissent  from  the  views  ex- 
pressed as  to  the  board  not  being  compelled 
to  furnish  a  transcript  of  the  evidence  on  ac- 
count of  the  manner  in  which  it  was  taken. 
The  control  of  the  manner  in  which  the  ev- 
idence is  produced  is  with  the  board.  It  it 
not  compelled  to  recognise  any  stipulations 
or  agreements  of  the  parties  with  reference 
to  how  it  shall  be  taken.  If  they  see  fit  to 
stipulate  to  a  manner  of  taking  It  which 
will  involve  greater  expense  than  usual  in 
reducing  tbe  evidence  to  writing,  the  board 
need  not  be  bound  by  it,  but  if  it  consents 
to  tbe  agreement  and  allows  the  evidence  to 
be  taken  in  accordance  therewith,  the  fact 
that  this  method  will  entail  greater  expense 
than  the  usual  and  ordinary  method  will  not 
excuse  the  board  from  a  failure  to  perform 
its  legal  duty  in  furnishing  a  transcript  of 
it  upon  demand.  While  in  one  sense  the  ap- 
plicant and  remonstrators  are  parties  to  the 
proceedings,  tbe  public  also  has  an  interest, 
and  it  would  be  against  public  policy  to  al- 
low tbe  board  to  plead  the  acts  and  agree- 
ments of  the  contending  parties  as  an  ex- 
cuse for  its  failure  to  perform  a  duty  en- 
joined upon  it  by  law. 
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Ebc  parte  SCHWARTING. 
(Sapi«ine  Court  of  Nebraska.    June  8>  1906.) 

1.  DBURKASDa— CoiuimaiNT  to  Hosfitai.— 

DiaCHAItGE. 

The  provisioDB  of  chapter  82,  p.  387,  tawa 
190B  (aectiona  9650a  to  9650h,  Oobbey's  Sapp. 
1905),  known  as  the  "Dipsomaniac  Law,"  are 
in  pari  materia  with  other  laws  providing  for 
the  detention,  care,  and  discharge  of  persons 
committed  to  the  hospital  for  the  insane,  and 
most  be  constmed  in  connection  therewith. 

2.  Sakb— Rkrtbaimt  Afteb  Curb. 

A  person  who  has  been  confined  in  the 
hospital  for  the  insane  under  the  provisions  of 
said  act  until  he  has  been  cured  may  not  be 
sabjected    to    farther    restraint    without    new 


3.  CoRnTnrnoRAi.   Law— Libkbtt   or  Feb- 

SON — ^DlFSOUANIAO    ACT. 

Section  7,  c.  82,  p.  388,  Laws  1905  (sec- 
tion 96S0g  Gobbey's  Supp.  1905),  held  uncoh- 
8titati<Hial,  as  in  violation  of  the  right  to  per- 
5<ona]   liberty. 
(Syllabus  by  the  Ck>urt) 

In  the  matter  of  the  appUcatton  of  Jotm 
SdiwarUng  for  a  writ  of  habeas  corpus. 
Demnrrer  of  respondents  soBtained,  and  ap- 
plication dmied. 

O.  A.  Williams,  for  applicant  Norrls 
Brown,  Atty.  Oen.,  and  W.  T.  Thompson, 
Deputy  Atty.  Oen.,  for  the  State. 

LETTTON,  J.  This  Is  an  application  for  a 
writ  of  habeas  corpos,  representing  that  John 
Schwartlng  is  nnlawfnlly  deprived  of  bis 
liberty  by  Dr.  J.  L.  Greene,  superintendent 
of  tlie  hospital  for  the  Insane  at  Lincoln, 
Neb.,  upon  the  charge  of  being  an  Inebriate. 
It  aiv>ears  that  the  petitioner  has  been  ad- 
Judged  by  the  commissioners  of  Insanity  of 
Antelope  county  to  be  an  inebriate  and  to  be 
a  lit  subject  for  custody  and  treatment  In 
the  hospital  for  the  Insane,  and  tliat  he  has 
been  committed  to  such- Institution  until  he 
is  cared,  or  for  a  period  not  exceeding  three 
years.  The  petitioner  contends  that  chapter 
82,  p.  387,  of  the  Session  liSws  of  1905,  be- 
ing "An  act  providing  for  the  examination  of 
dipsomaniacs,  inebriates  and  persons  addict- 
ed to  tbe  excessive  use  of  morphine,  cocaine 
or  other  narcotic  drugs;  for  the  detention, 
care  and  treatment  of  such  persons,  and  for 
their  parole,"  is  unconstitutional  and  void, 
for  the  reasons  ttiat  the  law  is  contrary  to 
tlie  provisions  of  section  1  of  the  fourteenth 
amendment  of  tbe  Constitution  of  the  Unit- 
ed States,  in  that  it  abridges  the  privileges 
and  immunities  of  citizens  of  the  United  Stat- 
es, and  becanse  it  Is  a  law  denying  to  certain 
persons  the  equal  protection  of  the  law,  and 
becanse  is  provides  for  Imprisonment  with- 
out due  process  of  law  and  without  trial 
by  Jury, 

Tbe  act  onder  which  the  petitioner  was 
committed  to  the  insane  hospital  is  supple- 
mentary or  additional  to  the  statutes  which 
provide  for  the  treatment  of  the  insane  and 
the  establishment  and  maintenance  of  hos- 
pitals for  the  reception  of  that  unfortunate 
class  of  individuals.    It  Is  an  exercise  of  tbe 


paternal  care  of  the  state,  designed  for  the 
benefit  of  those  persons  whose  mental  fibre 
has  become  so  weakened  by  the  excessive 
use  of  intoxicants  and  narcotics  that  they 
are  imable  to  refrain  from  an  undue  indul- 
gence in  the  same,  and  in  whom  the  craving 
has  become  so  Intense  as  to  l>e  in  the  nature 
of  a  mental  Infirmity.  From  an  early  x)erlod 
the  law  has  assumed  the  care  and  protection 
of  the  property  of  persons  who  have  become 
unfit,  on  account  of  excessive  drinking  or  de- 
bandiery,  to  control  or  manage  the  same, 
to  their  own  deterlment  or  that  of  the  public. 
This  Jurisdiction  is  assumed  as  a  part  of  tbe 
duty  of  the  state  to  protect  society  from  the 
burden  which  might  be  Imposed  upon  it,  if, 
by  the  Improvidence  of  the  individual,  he 
or  bis  family  should  be  so  reduced  in  circum- 
stances as  to  become  a  public  charge.  Sec- 
tions 5387,  6391,  5410,  Cobbey's  Ann.  St  1903. 
This  act  extends  this  care  to  the  person  as 
well  as  to  the  property  of  the  defective  In- 
dividual, and  is  designed  to  protect  both  the 
individual  himself,  and  other  persons  who 
may  be  exposed  to  injury  from  his  conduct, 
from  the  consequences  which  may  reasonably 
be  anticipated  if  he  should  be  left  at  liber^ 
to  gratify  his  abnormal  cravings.  But  this 
power  should  be  exercised  with  great  caution 
and  only  upon  such  a  state  of  facts  being 
shown  as  would  Justify  the  forcible  interven- 
tion of  tbe  state  for  tbe  protection  of  persons 
and  property.  "While  the  state  should  take 
comimssionate  charge  of  any  who  are  danger- 
ous to  tltenselves  or  others,  it  is  equally 
bound  to  protect  the  personal  rights  and 
liberties  of  every  law-abiding  citizen,  ca- 
pable of  taking  care  of  himself,  his  family, 
and  his  property,  however  weak  and  unfor- 
tunate be  may  be  in  other  respects."  State 
y.  Ryan  (Wis.)  36  N.  W.  827. 

The  power  conferred  in  the  first  place  upon 
the  commissioners  of  insanity  is  great,  and 
the  responsibility  is  great  in  proportion.  The 
right  to  liberty  is  sacred,  and  should  not  be 
taken  from  any  person  under  the  provisions 
of  this  act  without  careful  Investigation  and 
Just  and  impartial  consideration  of  the  testi- 
mony, and  unless  the  facts  shown  are  serious 
enough  in  nature  to  warront  detention  for 
treatment  be  should  not  be  committed.  Tbe 
act  Is  for  the  dipsomoniac  and  inebriate, 
not  for  the  occasional  drinker,  even  though 
his  drinking  may  result  In  intoxication.  The 
first  section  of  the  act  provides  that  these 
patients  "shall  be  admitted,  detained,  cared 
for  and  treated  in  tbe  Nebraska  hospital 
for  the  Insane."  and  by  the  second  section  it 
is  provided  that  "tbe  commissioners  of  in- 
sanity in  each  organized  county  of  the  state 
shall  have  cognizance  of  all  applications  for 
admission  to  the  hospital  on  behalf  of  such 
persons  and  shall  have  the  same  power  and 
exercise  the  same  Jurisdiction  as  are  confer- 
red upon  them  in  tbe  case  of  an  Insane  per- 
son." BHirther  provisions  of  the  act  provide 
for  applications  for  tbe  admission  of  patients, 
and  the  examination  and  commitment  to  the 
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bospltaL  These  prqvisions  are  examined  and 
set  forth  In  the  recent  case  of  In  re  glmmons 
(opinion  filed  May  17,  1906)  107  N.  W.  863, 
In  which  case  It  was  held  that  when  a  citi- 
zen is  charged  with  being  a  dipsomaniac  or 
inebriate  there  must  be  a  trial  and  findings 
of  fact  and  a  record  of  the  trial  and  findings 
kept  with  snflaclent  formality  to  show  the  Ju- 
risdiction of  the  commissioners  in  the  premi- 
ses, and  to  show  the  action  that  was  taken 
by  the  commissioners  upon  the  complaint, 
and  that  the  commissioners  found  the  facts  to 
exist,  that  would  require  such  commitment 
The  act  further  provides  for  the  treatment 
of  the  patient  in  a  separate  ward  at  the 
hospital,  and  for  the  nature  of  the  treat- 
ment to  be  given.  Section  7  of  the  act  (Laws 
1905,  p.  388,  c  82;  section  9650g,  Cobbey's 
Ann.  St  Supp.  1906)  provides,  in  substance, 
that  any  patient  whom  the  superintendent  of 
said  hospital  believes  to  be  cured  may  be 
paroled  upon  certain  conditions,  among  which 
are  that  the  patient  sign  a  written  pledge 
agreeing  to  refrain  from  the  use  of  all  intoxi- 
cating liquors  as  a  beverage  and  from  the 
use  of  morphine,  cocaine,  and  narcotic  drugs 
during  the  period  of  his  commitment  and 
shall  avoid  frequenting  places  and  the  as- 
sociation with  people  tending  to  lead  him  to 
the  same,  and  requires  him  to  make  writ- 
ten reports  on  the  first  of  each  month  to 
the  fact  that  be  has  not  during  the  past 
month  in  any  respect  violated  any  of  the 
terms  of  his  parole,  which  reports  must  be 
Investigated  and  approved  by  the  clerk  of 
the  commissioners  of  insanity  of  the  county 
in  which  the  patient  resides,  and  if  he  fails 
at  any  time  to  make  such  report  or  to  ful- 
fill all  of  its  conditions  upon  which  the 
parole  was  granted,  he  may,  without  any  fur- 
ther proceeding  whatever,  and  on  the  writ- 
ten order  of  the  superintendent  of  the  hos- 
pital, be  taken  and  returned  to  the  hospital, 
there  to  be  detained  and  treated  as  before. 

The  petitioner  contends  that  the  act  Is 
penal  in  its  nature,  because  it  provides 
for  a  commitment  for  a  definite  number  of 
years,  and  that  when  cured,  he  can  only  be 
released  upon  the  performance  of  the  con- 
ditions above  set  forth;  that  he  may  ar- 
bitrarily be  returned  without  procuss  of  law 
upon  the  whim  of  the  superintendent,  and 
that  the  act  therefore  violates  the  constitu- 
tional provisions  safeguarding  the  liberty  of 
the  person.  We  are  convinced  that  there  Is 
much  merit  in  these  strictures  upon  that 
portion  of  the  law  which  provides  for  the 
partial  restraint  of  the  patient  after  he  has 
been  cured,  and  which  provides  that  be  may 
be  returned  to  the  hospltnl  without  further 
procedure  on  the  written  order  of  the  superin- 
tendent. The  law  is  not  enacted  to  punish 
crime,  and  Is  by  no  means  penal  in  its  nature. 
While  a  period  is  fixed  beyond  which  the 
detention  may  not  go,  this  term  is  fixed 
with  the  Idea  that  If  the  patient  cannot  be 
cured  within  the  space  of  three  years  his 
case  is  not  capable  of  remedy  by  such  treat- 


ment and  he  should  not  be  further  detained. 
The  time  of  detention  is  fixed  in  the  IntereBts- 
of  liberty,  and  not  as  a  term  of  impriaon- 
ment  or  confinement  f^s  a  punishment  But 
while  this  is  true,  we  know  of  no  power 
residing  in  the  Legislature  to  impose  restraint 
upon  the  personal  liberty  of  an  individual 
after  he  has  been  restored  to  health  and  to 
the  control  of  his  appetites  by  the  treat- 
ment afforded  bim  xiaiec  the  provisions  of 
the  act  When  be  is  cured  be  stands  upon 
an  equality  with  all  other  citizens.  The 
Legislature,  however  beneficient  its  motives- 
may  be,  Is  restrained  by  the  provisions  of  the 
Constitution  from  interfering  with  his  per- 
sonal liberty,  and  in  so  far  as  these  pro- 
visions of  section  7  provide  for  the  restraint 
of  persons  who  have  been  cured,  they  are  in 
confilct  with  the  C^onstltution,  and  must  fall. 

It  is  further  contended  that  an  inebriate 
has  no  right  by  statute  for  a  retrial  any- 
where as  to  whether  he  is  an  inebriate,  and 
that  be  has  neither  appeal,  habeas  corpus, 
nor  error  to  protect  his  rights.  We  think, 
however,  that  counsel  overlooks  the  fact  that 
this  act  must  be  read  In  connection  wltb 
the  provisions  of  the  act  for  the  government 
of  the  hospital  for  the  insane,  which  de- 
fines the  legal  relations  of  Insane  persons, 
and  provides  for  their  care  and  protection. 
Cobbey's  Ann.  St  1908,  H  9990-8M7.  The 
act  provides  that  all  persons  in  the  insane 
hospital  shall  be  regarded  as  standing  on 
an  equal  footing,  and  that  upon  a  statement 
in  writing,  verified  by  afl9davit  addressed  to 
a  Judge  of  the  district  court  of  the  county 
in  which  the  hospital  Is  situated  or  of  the 
county  in  which  any  person  confined  in  the 
hospital  has  his  or  her  legal  settlement  al- 
leging that  such  person  Is  not  jnsane  and  la 
unjustly  deprived  of  bis  or  her  liberty,  a  com- 
mission shall  be  •appointed  by  the  Judge, 
who  shall  proceed  to  the  hospital  and  investi- 
gate the  facts;  that  such  commission  may 
be  repeated  not  oftener  than  once  in  six 
months.  The  act  further  provides  that  all- 
persons  confined  as  insane  shall  be  entitled 
to  the  benefit  of  the  writ  of  habeas  corpus, 
and  a  later  act  provides  that  every  Inmate 
of  the  hospital  shall  be  allowed  to  write 
letters  when  and  whenever  be  or  she  desires 
and  to  any  person  he  or  she  may  choose. 
While  counsel  contend  that  the  act  which- 
Is  now  assailed  has  none  of  these  neceesary 
and  humane  provisions,  we  are  of  the  opinion  - 
that  since  they  are  to  be  found  in  the  gen- 
eral laws  wltb  reference  to  the  government 
and  management  of  the  hospital  for  the  In- 
sane, it  was  unnecessary  to  repeat  them  In  a 
subsequent  act  which  merely  adds  another 
class  of  unfortunates  to  that  which  was 
formerly  entitled  to  treatment  in  the  Institu- 
tion. 

It  is  contended  that  the  provisions  with 
reference  to  the  release  of  persons  is  Inade- 
quate, but  if  the  unconstitutional  restraints 
with  reference  to  the  liberty  of  the  patient 
after  he  has  been  cured,  which  are  Imposed- 
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br  section  7,  are  excised  from  the  act,  the 
patient  has  the  same  remedy  which  la  pro- 
vided for  all  other  persons  unlawfully  re- 
strained of  their  liberty.  The  commitment 
proYldes  for  the  detention  in  the  hospital  nn- 
tll  the  patient  Is  cured.  The  general  law  re- 
lating to  the  control  of  the  hospital  provides 
that  any  person  who  Is  cured  shall  be  im- 
mediately discharged  by  the  superintendent 
The  detention,  tlierefore,  of  a  person  who  is 
cnred  would  be  an  unlawful  restraint,  and 
the  patient  thus  restrained  can  be  released 
by  the  ordinary  remedies  provided  by  law 
for  such  purpose. 

No  law  conceived  by  human  minds  can  be 
said  to  be  perfect  In  all  details,  and  this  act 
is  no  exception  to  the  rule.  Its  purpose  Is 
a  good  one,  and  It  is  Intended  to  benefit  the 
unfortunate  Individuals  described  in  the  first 
section  thereof  as  well  as  to  protect  society 
In  general  from  the  evils  flowing  from  the 
reckless  conduct  of  Inebriates.  Whether  or 
not  In  Its  operation  It  will  attain  the  results 
desired  la  a  question  which  the  future  alone 
can  determine,  and  whether  or  not  It  shall 
continue  in  effect  remains  a  matter  for  legis- 
lative discretion.  In  so  far,  however,  as  its 
provisions  are  not  violative  of  constitutional 
provisions.  It  Is  our  duty  to  uphold  the  law. 
We  are  of  opinion  that  section  7  of  the  act, 
imposing  conditions  upon  the  discharge  of 
a  patient  when  cnred,  is  an  unlawful  and  nn- 
constltutional  restraint  upon  the  liberty  of 
a  person,  and  is  beyond  the  power  of  tbe 
Legislature  to  enact  We  think,  however, 
that  the  remainder  of  the  act  when  coo* 
sidered  in  connection  with  tbe  general  act 
for  the  government  of  the  hospital  for  the 
Insane,  Is  not  subject  to  tbe  complaint  made 
by  tbe  petitioner. 

The  demurrer  of  the  respondent  Is  there- 
fore sustained,  and  tbe  application  denied. 


LANCASTER  COUNTY  et  al.  v.  WHEDON 
et  al. 

(Supreme   Court  of  Nebraska.    June  8,   1906.) 

1.  Taxation  —  AonoH  or  Board  or  Equau- 
ZATION— Afpeai.. 

Where  a  taxpayer  appeals  from  the  action 
of  the  board  of  equalization  in  the  matter  of 
the  aaseasment  of  property  for  taxation,  the 
burden  la  on  the  appellant  to  show  that  the 
decision  of  the  board  is  erroneous. 

[Eld.  Note. — For  cases  In  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  |  SOi.] 

2.  SAim— EVIDXNCK. 

Tbe  statement  of  a  witness  that  he  would 
not  have  increased  the  assessed  valuation  of  the 
real  estate  of  a  certain  precinct  or  ward,  and 
that  such  Increase  did  not  tend  to  equalize  the 
valnes  of  real  estate  throughout  the  city,  with- 
out stating  any  facts  as  a  basis  for  his  opinion,  is 
not  snAdent  to  overthrow  the  judgment  of  the 
board  of  equalization. 

3l  Saiob— Equauzation  or  Assessuknt— No- 

TJC'B. 

Where  the  value  of  property,  as  returned 
by  the  assessor,  as  to  an  entire  precinct  is  rel- 
atively too  low,  it  may  be  raised  by  the  board  <tf 


equalization    without    notice   previously    given 
to  property  owners. 

[Ed.  Note. — For  cases  in  point,  see  voL  4S, 
Cent.  Dig.   Taxation,   |  792.] 

4.  Same— FiNDiiios  or  Boahd. 

Tbe  statute  requires  no  formal  finding  by 
the  board  of  equalization  as  a  basis  for  its 
action  In  equalizing  assessments  between  pre- 
cincts; and  a  finding  that  it  is  necessary  to  a 
just  and  proper  equalization  of  the  assessments 
of  the  various  precincts  and  wards  of  a  county 
that  the  aggretrate  assessment  of  certain  pre- 
cincts and  wards  be  raised,  and  tiiat  others  be 
lowered,  is  sufficient  to  sustain  and  order  equali- 
sing such  assessments. 
(Syllabus  by  the  Court) 

Etror  to  District  Court,  Lancaster  County; 
Holmes,  Judg& 

Proceedings  by  Charles  O.  Whedon  and 
others  to  review  the  action  of  the  county 
board  of  equalization  of  Lancaster  county 
in  increasing  the  assessment  of  certain  prop- 
erty. The  action  of  the  board  was  reversed, 
and  the  county  brings  error.  Reversed  and 
remanded. 

J.  L.  Caldwell  and  Chas.  E.  Matson,  for 
plaintiff  in  error.  Cbas.  O.  Wbedon,  for 
defendants  in  error. 

BARNES,  J.  The  facts  underlying  this 
controvert^,  as  disclosed  by  tbe  record,  are 
as  follows:  On  the  7th  day  of  July,  1901, 
the  last  day  of  the  session  of  tbe  county 
board  of  equalization  of  Lancaster  county, 
an  order  was  entered  by  said  board,  equaliz- 
ing the  assessments  in  said  county,  as  fol- 
lows: "Whereas,  it  is  necessaiy  to  a  Jtist 
and  proper  equalization  of  the  assessment  of 
tbe  various  precincts  and  wards  of  Lancaster 
county,  that  the  aggregate  assessment  of  cer- 
tain precincts  and  wards  be  raised  and  low- 
ered :  Therefore,  be  It  resolved  by  tbe  board 
of  equalization  of  Lancaster  county,  Nebras- 
ka, that  the  following  precincts  and  wards 
be  lowered,  viz. :  [Then  follows  the  names  of 
22  precincts] — and  tbe  aggregate  assessment 
of  tbe  following  precincts  and  wards  be  rais- 
ed, viz.:  Fifth  Ward,  lots,  10  per  cent. 
Sixth  Ward,  lots,  10  per  cent.  First  Ward, 
lots,  10  per  cent.  Third  Ward,  lots,  10  per 
cent  The  amount  of  such  additions  or  re- 
ductions shall  be  added  to,  or  subtracted  from, 
each  Indlviaual  assessment  In  said  precincts 
or  wards  pro  rata,  except  where  valuations 
have  been  fixed  by  the  board  of  equalization. 
•  •  •  "  Some  two  weeks  later  Charles  O. 
Wbedon,  a  resident  taxpayer  of  tbe  Fifth 
Ward  In  the  city  of  Lincoln,  filed  a  notice 
with  the  county  clerk  certifying  his  intention 
of  appealing  from  the  order  increasing  the 
assessed  valuation  of  the  real  estate  in  said 
ward.  His  appeal  bond  was  later  approved, 
and,,  together  with  a  transcript  of  the  pro- 
ceedings of  the  board,  was  filed  with  the  clerk 
of  tne  district  court  thus  perfecting  his  ap- 
peal in  accordance  with  the  practice  governing 
appeals  from  the  allowance  or  disallowance 
of  claims  by  tbe  county  board.  Later  on  the 
appellant  filed  his  petition  in  said  court 
alleging,  among  other  things,  that  be  prose- 
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cuted  the  appeal  on  hla  own  behalf,  and  all 
otber  owners  of  real  estate  subject  to  taxa- 
tion In  said  Fiftb  Ward  precinct.  The  connly 
attorney  demurred  to  the  appellant's  petition, 
and  when  the  cause  came  on  for  trial  with- 
drew the  demurrer,  and  objected  to  the  In- 
troduction of  any  evidence  on  the  part  of 
the  appellant,  on  the  grounds  that  the  court 
had  no  Jurisdiction  over  the  subject-matter, 
and  no  Jurisdiction  over  the  person  of  any 
taxpayer  of  the  Fifth  Ward  other  than  Mr. 
Whedon.  The  objection  was  orerruled,  the 
case  was  tried  upon  the  evidence  Introduced 
by  the  appellant  alone,  and  the  court  there- 
upon made  the  following  findings :  That  the 
plaintiff  was  the  owner  of  certain  real  estate 
In  the  Fifth  Ward  of  the  city  of  Lincoln; 
said  ward  being  one  of  the  precincts  of  Ian- 
caster  county.  That  appellant  prosecutes 
the  appeal,  not  only  on  his  own  behalf,  but 
on  behalf  of  all  other  owners  of  real  estate 
subject  to  taxation  In  said  precinct  That  on 
the  last  day  of  the  sitting  of  the  board  of 
equalization  of  said  county,  to  wit,  on  the 
7tb  day  of  July,  1904,  said  board  made  Its 
order  as  set  out  in  appellant's  petition,  and 
that  the  county  clerk,  in  malclng  up  the  tax 
list  of  said  county,  added  to  each  lot  or  tract 
of  real  estate.  In  said  precinct,  10  per  cent 
above  the  valuation  placed  thereon  by  the 
county  assessor  or  his  deputy ;  that  such  In- 
crease of  10  per  cent  was  not  necessary  or 
proper  to  be  made  for  the  purpose  of  equalis- 
ing the  valoations  of  property  In  said  oonnly 
for  the  purpose  of  producing  a  Just  relation 
between  all  the  valuations  of  property  In 
said  county,  or  for  any  purpose  whatever; 
and  that '  such  Increase  was  unauthorized, 
and  was  arbitrarily  made  without  ascertain- 
ment being  made  or  bad  by  said  county  board 
as  to  whether  the  valuation  of  the  property 
In  said  precinct  bore  a  Just  relation  to  the 
property  In  other  precincts  of  said  coimty. 
And  thereupon  the  court  reversed  the  order 
of  the  board  of  equalization,  annulled  the 
same,  set  it  aside,  directed  the  county  treas- 
urer to  correct  his  tax  record  to  conform  to 
the  Judgment  of  the  court  and  taxed  the 
costs  of  the  proceeding  to  the  county.  From 
said  Judgment  the  county  attorney  has 
brought  the  case  to  this  court  by  a  petition 
In  error. 

The  plaintiffs  contend  that  no  complaint 
having  been  filed  before  the  board  of  equali- 
zation, neither  the  appellant  Whedon,  nor 
any  other  real  estate  owner  in  the  Fifth 
Ward,  can  t>e  heard  to  complain  that  his  as- 
sessment was  too  high;  or,  in  other  words, 
that  the  court  was  without  Jurisdiction  of 
the  subject-matter  of  the  appeal.  Section 
10,523  of  Cobbey's  Ann.  St  1903  provides 
that  appeals  may  be  taken  from  any  action 
of  the  county  board  of  equalization,  to  the 
district  court  within  20  days  after  its  ad- 
journment in  the  same  manuer  as  appeals 
are  now  taken  from  the  action  of  the  county 
board  in  the  allowance  or  disallowance  of 
claims  against  the  county.    It  is  further  pro- 


vided by  said  section  that  the  court  sliaU 
hear  the  appeal,  as  in  equity,  and  without 
a  Jury,  and  determine  anew  all  questions 
raised  before  the  board  which  relate  to  the 
liability  of  the  property  to  assessment  or  the 
amount  thereof.  So  it  would  seem  that  a 
taxpayer,  or  the  taxpayers  collectively,  of 
any  precinct  or  ward,  may  appeal  from 
the  action  of  the  board  of  equalization  in 
such  a '  case,  by  proceeding  in  the  manner 
pointed  out  by  the  statutes.  Whether  It  is 
necessary  for  the  appellant  to  file  a  complaint 
and  have  a  hearing  before  the  lx)ard,  as  a 
foundation  for  bis  right  to  appeal,  we  are 
not  required  to  determine  in  this  case,  be- 
cause the  Judgment  of  the  district  court 
must  be  reversed  on  other  grounds,  and  we 
therefore  leave  that  question  for  future  con- 
sideration. 

It  is  next  contended  that  the  evidence  la  in- 
snfflcient  to  sustain  the  Judgment  of  the 
trial  court  As  before  stated,  the  appellant 
Introduced  his  testimony,  and  no  evidence  was 
produced  on  behalf  of  the  appellees.  But 
one  witnesfs^  Mr.  J.  B.  0.  Miller,  was  pro- 
duced, who  testified  as  follows:  "Q.  Mr. 
Miller,  in  regard  to  the  raise  of  10  per  cent 
on  real  estate  in  the  Fifth  Ward  precinct,  In 
view  of  the  assessed  valuation  placed  on  the 
property  of  the  city  and  the  investigation 
that  you  have  made  since  the  adjournment 
of  the  board  of  equalization,  would  you  say 
that  that  raise  of  10  per  cent  on  the  real 
estate  of  the  Fifth  Ward  was  unnecessary  and 
excessive  in  comparison  with  the  valuation  on 
other  property  in  the  city?  A.  Tes.  I  think 
that  is  true;  but  I  would  like  also  to  say 
that  it  don't  make  the  assessment  any  more 
uniform  by  the  10  per  cent  raise  than  if  it 
had  been  left  off.  Q.  How  is  that?  A.  I 
would  say  that  it  don't  make  the  assessment 
any  more  uniform  by  putting  the  10  per 
cent  on  than  if  it  had  been  left  off.  Q.  (by 
Mr.  Caldwell).  You  mean  uniform  through- 
out the  ward?  A.  Tea  Q.  (by  Mr.  Whedon). 
Tou  would  say,  then,  that  that  raise  was  un- 
necessary, and  did  not  tend  to  equalize  the 
values  of  the  real  estate  throughout  the  city? 
A.  No,  sir.  Q.  And  you  would  not  make  that 
Increase  now  Just  upon  that  ward  alone.  In 
view  of  the  valuation  that  has  been  placed 
upon  the  other  property  throughout  the  city — 
real  estate  throughout  the  city?  A.  No,  not 
in  that  way.  No,  sir.  Q.  (by  the  Court). 
This  raise  was  made  by  the  board  of  equali- 
zation without  notice?  A.  Yes,  sir;  Just  a 
flat  raise  by  the  board  of  equalization.  Q. 
( by  Mr.  Caldwell ) .  That  equalized  the  values 
of  the  several  wards  In  the  city?  A.  Yes,  sir. 
Q.  (by  the  Court).  Wasn't  raised  at  your 
instance?  A.  No,  sir."  It  also  appears  that 
the  witness  was  the  county  assessor  and  a 
member  of  the  board  of  equalization,  and 
this  was  all  of  the  evidence  offered  or  re- 
ceived at  the  trial. 

When  the  Jurisdiction  of  a  quasi  Judicial 
tribunal  is  once  established.  Its  subsequent 
proceedings  are  presumed  to  be  regular.   And 
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80  tbe  rule  Is  that  where  a  taxpayer  appeals 
to  the  district  court  from  tbe  action  of  tbe 
board  of  equalization  in  tbe  matter  of  tbe  as- 
sessment of  property  for  taxation,  the  burden 
Is  on  tbe  appellant  to  show  that  tbe  decision 
of  tbe  board  Is  erroneous.  A  contrary  hold- 
ing would  Impose  on  the  district  court  the 
duty  of  making  an  original  assessment  of  tbe 
property  of  tbe  county.  Frost  v.  Board  of 
Review  of  Oskaloosa  (Iowa)  86  N.  W.  213. 
It  wlU  be  observed  that  tbe  witness  stated 
no  facts  on  which  to  base  an  opinion  that 
tbe  action  of  tbe  board  was  incorrect  Tbe 
sntMtance  of  nis  testimony  is  that  he  wouid 
not  liave  made  tbe  raise  of  10  per  cent 
on  tbe  assessed  valuation  of  tbe  real  estate  in 
tbe  Fifth  Ward;  but  gives  no  reason  for  liis 
statement  He  gives  no  facts  as  to  the  as- 
sessed value  of  property  In  any  other  pre- 
cinct of  the  dty  or  county,  but  merely  states 
tliat  tbe  raise  did  not  make  the  assessed 
valuation  of  the  city  precincts  or  wards  any 
more  uniform  than  It  was  before  such  in- 
crease was  made.  There  Is  nothing  in  tbe 
testimony  by  which  a  comparison  of  values 
between  tbe  different  wards  of  the  city  and 
tbe  dlfFerent  precincts  of  tbe  county  can  be 
made,  and  the  court  was  not  Justified  in 
allowing  tbe  individual  opinion  of  tbe  wit- 
ness to  prevail  over  the  collective  Judgment 
of  the  members  of  the  board  of  equalization, 
of  wliicb  be  was  a  constituent  part  and 
whose  conclusion  he  bad,  without  objection, 
officially  agreed  to.  Again,  an  examination  of 
the  petition  satisfies  us  that  It  is  Insufficient 
to  sustain  tbe  judgment  of  tbe  trial  court 
To  lie  sure,  it  contains  an  allegation  that 
the  Increase  complained  of  was  needlessly,  un- 
justly, and  arbitrarily  made,  but  such  allega- 
tions are  tbe  conclusions  of  the  pleader,  and 
not  statements  of  facts.  So,  we  are  satis- 
fled  that  neither  tbe  appellant's  petition  nor 
tbe  evidence  adduced  by  him  was  sufficient 
to  sustain  tbe  Judgment  of  tbe  district  court 
Complaint  is  also  made  of  tbe  finding  that 
notice  of  the  meeting  or  action  of  the  board 
of  equalization  in  ordering  the  increase 
should  have  been  given  to  the  real  estate 
owners  of  the  Fifth  Ward.  We  are  satisfied, 
from  an  examination  of  the  authorities,  that 
no  such  notice  was  necessary.  Section  10,- 
520,  Cobbey's  Ann.  St  1903,  provides,  among 
other  things,  that  the  board  of  equalization 
shall  hold  a  session  of  not  less  than  3  nor 
more  than  20  days  for  the  purpose  contem- 
plated therein,  commencing  on  the  first  Tues- 
day after  tbe  second  Monday  of  June  of 
each  year.  This  is  a  sufficient  notice  to  all 
taxpayers  of  the  board's  meetings.  If  tbe 
appellant,  or  any  other  taxpayer  in  tbe  coun- 
ty, feared  that  tbe  l>oard  would  make  any 
order  detrimental  to  bis  interest,  it  was  bis 
doty  to  be  there  to  protest  In  tbe  recent 
case  of  Hacker  v.  Howe  (Neb.)  101  N.  W. 
255,  it  was  said:  "No  notice  is  required, 
otlier  tban  that  given  by  tbe  statute,  of  tbe 
time  and  place  of  meeting,  or  of  action 
taken  by  the  state  board  in  the  equalization 
108  N.W.— 9 


of  assessments  of  property  of  tbe  different 
counties."  In  tbe  body  of  the  opinion.  Chief 
Justice  Holcomb  says:  "With  reference  to 
the  alleged  want  of  notice  of  the  meeting  of 
the  state  board  of  equalization,  none  is  re- 
quired. The  section  under  which  tbe  board 
acted  fixes  tbe  time  and  place  of  tbe  meeting, 
and  tills  of  Itself  is  sufficient  notice,  even 
though  one  were  required  to  the  different 
counties  and  all  persons  interested  of  the 
time  and  place  of  such  meeting.  By  tbls 
statute  all  are  warned  as  to  when  tbe  meet- 
ing will  occur,  and  the  nature  of  tbe  action 
wliicb  may  be  talcen  in  pursuance  of  tbe 
power  therein  conferred  upon  tbe  board. 
Tlila  section  meets  all  legal  requirements  as 
to  public  notice,  and  no  additional  duty  de- 
volves upon  tbe  board  to  notify  any  of  tbe 
time  and  place  of  its  meeting,  or  of  Its  con- 
templated action  when  convened  for  the  pur- 
poses contemplated  by  the  statute."  Hallo  v. 
Hehner,  12  Neb.  87,  10  N.  W.  S68.  is  a  case 
directly  In  point  It  is  there  held  that  where 
tbe  valuation  of  property,  as  returned  by  the 
assessor,  as  to  tbe  entire  precinct  or  tax  dis- 
trict '8  relatively  too  low  or  too  high,  It 
may  be  raised  or  lowered  by  tbe  Ix>ard  of 
equalization  without  notice  previously  given 
to  property  owners.  So  it  seems  that  no 
notice  of  the  action  of  the  board  was  requir- 
ed, and  the  holding  of  the  trial  court  to  tbe 
contrary  constitutes  reversible  error.  It  is 
contended,  however,  by  the  defendant  in  er- 
ror, tliat  tbe  allegations  of  his  petition  were 
confessed  for  want  of  answer,  and  therefore 
tbe  plaintiff  cannot  be  beard  to  complain  of 
the  Judgment  of  tbe  trial  court.  This  con- 
tention Is  not  well  founded:  First  because, 
as  we  have  heretofore  stated,  his  petition  did 
not  state  sufficient  facts  to  entitle  him  to  tbe 
relief  prayed  for;  and,  second,  the  cause  was 
tried  in  tbe  district  court  as  though  an  an- 
swer was  unnecessary.  Judgment  was  taken 
pro  confesso,  for  want  of  an  answer  to  the 
petition,  but  a  trial  was  had  in  which  the 
appellees  objected  to  the  introduction  of  any 
evidence,  or  in  effect  demurred  to  the  peti- 
tion ore  tenus;  tbe  demurrer  was  overruled, 
and  the  appellant,  in  order  to  make  bis  case 
produced  bis  witness,  whose  evidence  was 
taken,  and  tbe  Judgment  of  tbe  trial  court 
was  based  alone  on  such  evidence.  So  tbe 
failure  of  the  appellees  to  answer  in  tbe  court 
below  does  not  deprive  them  of  tbe  right  to 
review  tbe  Judgment  of  that  tribunal. 

It  is  further  contended  by  tbe  defendant  in 
error  that  tbe  finding  of  fact  made  by  the 
board  was  not  sufficient  to  sustain  its  order. 
An  examination  of  the  statute  discloses  that 
it  makes  no  provision  for  a  finding  of  any 
kind.  It  is  made  tbe  duty  of  tbe  board, 
among  other  things,  to  ascertain  whether  tbe 
valuation  in  one  township,  precinct,  or  dis- 
trict bears  Just  relation  to  ail  townships, 
precincts,  or  districts  in  tbe  county,  and  to 
Increase  or  diminish  the  aggregate  valuation 
of  property  in  any  township,  precinct  or  dis- 
trict by  adding  or  deducting  such  sum  upon 
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the  bimdred,  aa  may  be  necessary  to  prodaoe 
a  jast  relation  between  all  the  raluationa 
of  the  property  In  the  county.  The  record 
recites,  In  effect,  that  the  board  ascertained 
the  necessary  facts,  and  such  finding  waa 
Boffident  to  authorize  the  board  to  act 

So  we  are  of  opinion  that  defendant's  con- 
tention cannot  be  sustained,  and  for  the 
errors  above  mentioned  the  Judgment  of  the 
district  court  is  reversed,  and  the  cause  is 
remanded  for  further  proceedings  In  accord- 
ance with  this  opinion. 

BeTWsed  and  remanded. 


BEITISH  AMEEICAN  INS.  CO.  OT  NEW 

YORK  ▼.  COLUMBIAN  OPTICAL  CO. 
(Sapreme  Court  of  Nebraska.    Jane  8,  190&) 
Ihsukanch— AonON  on  Poliot— Evimnok. 

Evidence  examined,  and  htM  Inanffident  to 
aastaln  the  verdict 
(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Douglas  County ; 
Kennedy,  Judge. 

Action  by  the  Columbian  Optical  Company 
against  the  British  American  Insurance  Com- 
pany of  New  York.  Judgment  for  plaintiff. 
Defendant  brings  error.  Reversed  and  re- 
manded. 

Greene,  Breckenrldge  ft  Elnsler,  for  plain- 
tiff in  error.  Hall  ft  Stout,  for  defendant  in 
error. 

EPPERSON,  C.  On  the  20th  day  of  June, 
1903,  the  plaintiff  held  a  policy  of  fire  insur- 
ance Issued  by  the  defendant  company  upon 
plaintiff's  stock  of  optical  goods  situate  at 
No.  211,  South  Sixteenth  street  Omaha,  Neb. 
The  plaintiff  also  held  |8,000  concurrent  in- 
surance Issued  by  other  companies.  On  that 
day  there  was  a  fire  in  plaintiff's  place  of 
business,  wtilch  It  alleges  resulted  in  Its  dam- 
age to  the  extent  of  $6,591.03.  To  recover 
one-fifth  of  this  amount  with  Interest,  the 
plaintiff  brought  this  action.  A  trial  waa 
had  to  a  jury,  which  resulted  in  a  verdict  and 
Judgment  for  the  plaintiff  in  the  amount  sued 
for.  The  defendant  prosecutes  error  to  this 
court  Many  assignments  of  error  were  ar- 
gued, bat  we  find  it  necessary  to  consider 
only  the  sufficiency  of  the  evidence  as  to  the 
damages  sustained. 

The  proof  shows  that  the  property  dam- 
aged consisted  almost  entirely  of  175,000  lens- 
es, evidence  as  to  the  value  of  which  was 
very  unsatisfactory  and  Indefinite;  and  it  is 
malntelned  by  the  defendant  that  the  same  is 
insufficient  to  susteln  the  verdict  of  the  Jury. 
Mr.  Agnew,  the  president  of  the  plaintiff 
company,  was  the  principal  witness  in  be- 
half of  the  plaintiff.  He  tesUfied  that  the 
value  of  the  damaged  property  was  $6,594.03. 
He  reached  this  conclusion  by  taking  the  in- 
ventory of  bis  stock  of  goods  made  in  Jan- 
uary, 1903,  adding  thereto  the  amount  of  the 
goods  bought  prior  to  June  20,  1903,  and  de- 


ducting the  goods  sold.  There  is  a  manifest 
difference  between  the  value  of  the  damaged 
goods  and  the  amount  of  damage  to  the 
goods;  and  as  to  the  latter,  no  definite 
amount  is  fixed  by  the  witness;  nor  was 
there  testimony  given  from  which  the  jury 
could  Intelligently  arrive  at  the  amount 
The  proof  shows  that  the  damaged  lenses  at 
the  time  of  the  fire  were  packed  in  small 
boxes,  each  containing  about  12  dozoa;  and 
that  they  have  been  kept  separate  since  the 
fire  from  the  other  merchandise  of  the  plain- 
tiff company. 

Mr.  Agnew  testified:  "I  mean  that  I  did 
not  take  each  lens,  but  I  locked  at  a  great 
many  boxes  and,  in  my  judgment  In  the  op- 
tical business  for  years,  told  me  that  the  stuff 
that  was  there  was  not  worth  while  doing 
anything  with  it"  He  further  said  that 
many  of  the  laises  would  have  to  be  thrown 
away,  but  did  not  know  what  proportion; 
that  the  rest  of  them,  if  they  are  not  scratoh- 
ed,  or  broken  or  damaged  In  any  way  can  be 
cleaned;  that  his  investigation  of  the  dam- 
age was  only  of  a  part  of  the  boxes ;  that 
since  January  1,  1904,  he  has  cleaned  a  part 
of  them ;  that  at  the  time  of  the  trial  he  was 
unable  to  tell  bow  many  of  them  could  be 
cleaned,  and  that  such  as  could  be  cleaned 
would  have  a  value  for  second  quality  lenses. 
He  said.  Q.  They  would  have  a  value  for 
second  quality  lenses,  then,  wouldn't  they? 
A.  Yes,  sir.  Q.  How  much?  A.  Well,  that 
Is  a  question.  I  don't  know  how  much.  I 
will  have  to  find  out  Q.  In  proportion?  A. 
I  will  have  to  find  oat  I  can  tell  you,  as  I 
say,  this  summer  when  I  find  oat  how  many 
I  have  got  Q.  When  we  take  this  case  up 
after  our  summer  vacation  you  can  let  us 
know?  A.  Yes.  •  •  •  Q.  All  that  is  nec- 
essary to  do  to  these  lenses  is  to  clean  them 
up?  A.  No,  sir;  many  of  them  we  have  to 
throw  away.  Q.  How  many,  what  propor- 
tion? A.  I  don't  know;  I  can  tell  you  this 
summer  some  time.  Q.  These  lenses  there 
can  all  be  cleaned,  can  they  not?  A.  No ;  a 
good  many  of  them  are  broken  and  lost  Q. 
All  that  are  not  broken;  all  that  are  not 
water  stained?  A.  No;  there  is  a  lot  with 
scratches  in.  Q.  All  that  are  not  scratched? 
A.  Yes.  Q.  The  rest  can  be  cleaned?  A. 
Yes,  If  they  are  not  scratched  or  brokoi 
or  damaged  In  any  way,  of  coarse,  we  can 
clean  them.  Q.  How  •  many  are  there  of 
that  kind?  A.  I  will  tell  you  this  summer. 
•  •  •  Q.  Then  you  could  have  found  out 
could  you  not  Mr.  Agnew,  exactly  what 
amount  of  merchandise  you  had  left  after  the 
fire?  A.  If  you  bad  not  denied  liability. 
That  is  what  I  am  doing  now,  and  I  expect  it 
will  take  one  man  over  a  year  at  the  rate  of 
one  lens  apiece  for  ten  hours  a  day — one 
lens  per  minute,  10  hours  a  day;  and  then 
he  can't  do  that  average.  What  I  mean  is 
this:  On  the  lenses  that  I  had  In  the  place 
It  will  teke  one  man  two  hundred  and  ninety- 
some  days— I  figured  It  up — at  the  rate  of  one 
lens  a  minute  for  ten  hours  a  day,  to  handle 
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tbem.  Now  fbax,  some  of  these  lenses  It 
takes  OS  four  or  five  and  toi  minntes  to 
clean." 

Mr.  Rlgga,  an  expert  optldan,  testified,  al- 
so, tbat  In  his  opinion  It  wonld  cost  more 
to  dean  and  focus  the  lenses  than  they  were 
worth.  He  testified :  "I  selected  lenses  from 
what  appeared  to  me  to  be  the  best  and  also 
what  appeared  to  me  to  be  the  ones  In  the 
worst  condition,  and  also  at  dltTerent  parts  at 
random;  not  any  special  part  of  the  lenses  bnt 
just  as  I  wonld  naturally  go  throngh  them  to 
estimate  the  amonnt  of  the  loss."  As  to  the 
condition  In  which  he  f onnd  the  property  after 
the  flre,  be  says:  "The  envelopes  In  which 
the  loises  were  contained  were,  in  a  great 
majority  of  cases,  destroyed.  The  ends  of 
the  boxes  were  destroyed,  and  the  lenses 
themselves  were  covered  with  the  result  of  a 
combination  of  smoke  and  water,  I  presume : 
it  was  a  dark  stain — looked  like  smoke — 
whldi  could  not  be  removed  by  any  ordinary 
means,  and  some  of  them,  of  course,  worse 
than  others ;  but  the  ones  that  were  the  least 
damaged  were  not  fit  for  use,  and  those  that 
were  the  most  damaged  were  covered  with  a 
thick  gummy  substance,  probably  the  result 
of  action  of  creosote  or  from  the  smoke,  I 
presume."  On  cross-examination,  however, 
It  developed  that  this  witness  had  made  sev- 
eral visits  to  Inspect  the  damaged  property. 
He  conid  not  say  that  he  had  at  any  one  time 
Inspected  as  many  as  100  lenses.  Bnt  he 
gave  no  nnmber  definitely,  bnt  thinks  he  did 
handle  as  many  as  100  on  one  occasion; 
wonld  not  go  beyond  that ;  could  not  say  that 
be  handled  different  lenses  at  different  times ; 
thinks  that  altogether  he  handled  at  least 
700. 

It  is  not  shown  that  he  examined  the  lens- 
es contained  In  the  envelopes  which  had  not 
been  broken  by  or  as  a  result  of  the  fire,  and 
Do  evidence  was  given  which  wonld  Justify 
the  Jury  In  finding  that  such  were  damaged, 
and  a  total  loss  of  all  the  loises  were  neces- 
sary to  sustain  the  verdict  Tlie  general 
statement  made  by  Mr.  Agnew,  as  well  as 
Mr.  Biggs,  that  the  work  necessary  to  clean 
and  separate  the  lenses  would  cost  more  than 
they  were  worth,  was  not  evidence,  bnt  sim- 
ply the  conclusion  of  the  witnesses ;  and.  In 
the  t&ca  of  the  other  testimony,  we  are  con- 
vinced that,  from  the  proof,  the  Jury  could 
not  conclude  that  there  was  a  total  loss. 
That  tbere  was  a  fire  Is  admitted.  That 
there  was  damage  Is  proven.  Bnt  the 
amonnt  of  such  damage  was  not  shown.  We 
do  not  mean  to  bold  the  plaintiff  to  the  dif- 
ficult task  of  Inspecting  carefully  each  of 
the  I'^OOO  lenses ;  bnt  an  Inspection  of  each 
box  or  envelope  and  a  careful  estimate  of 
the  damage  Is  not  unreasonable,  and  Is  a 
duty  the  plaintiff  owes  to  Itself,  the  defend- 
ant, and  the  court  The  trial  was  bad  In 
April,  1906,  and  since  that  time  many  months 
have  elapsed.  The  Interested  parties  have 
had  tbeir  vacation,  and  the  witness,  Agnew, 
lias  liad  the  opportunity  to  Inspect  bis  goods, 


and  presumably  may.  now  give  Intelligent 
Information  as  to  the  amount  of  the  damages 
We,  therefore,  recommend  that  the  Judg- 
ment of  the  district  court  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

AMES  and  OLDHAM,  CO,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  reversed,  and  the  causs  re- 
manded for  a  new  trlaL 


KBARNBT  OOUNTT  v.  CHICAGO,  B.  &  Q. 
RY.  CO. 

(Supreme  Court  of  Nebraska.    Jane  8,  1908.) 

1.  RAII.BOADS— FiBES— EVIDENCX    OF    ObIOIN. 

In  an  action  for  damages  for  negligently  set- 
ting ont  a  fire,  the  origin  of  the  fira  may  be 
proven  by  circnmstantisT  evidence. 

[Ed.  Note. — For  cases  In  point,  see  voL  41, 
Cent  Dig.  Railroads,  ||  1730,  1731.] 

Z  Sahb. 

Evidence  examined,  and  keM,  that  the  cir- 
cumstances proven  are  sufficient  to  sustain  the 
verdict  of  the  Jnry  as  to  the  origin  of  the  fire, 
by  reason  of  which  the  plaintiff  sustained  dam- 
ages. 
(Syllabus  by  the  Conrt) 

Commissioners'  Opinion.    Department  No. 

2.  Appeal    from    District    Court    Kearney 
County;  Adams,  Judge. 

Action  by  Kearney  county  against  the 
Chicago,  Burlington  &  Qnlncy  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    AfSrmed. 

J.  W.  Deweese  and  F.  E.  Bishop,  for  ap- 
pellant   Lewis  O.  Paulson,  for  appellee. 

JACKSON,  C.  The  county  of  Kearney  re- 
covered Judgment  against  the  Chicago,  Bur- 
lington &  Qulncy  Railway  Company  for  the 
loss  of  a  bridge  by  fire,  which  It  Is  charged 
was  negligently  set  out  by  the  company.  On 
appeal  the  railroad  company  submit  the  case 
on  the  single  question  of  the  insufSclency  of 
the  evidence  to  show  the  origin  of  the  fire. 

The  burned  bridge  was  about  one  mile 
south  of  the  railroad  track.  On  the  day  of 
the  flre  a  high  wind  was  blowing  from  the 
northwest  John  Kroskurth,  a  witness  for 
the  plaintiff,  Uvea  about  three-quarters  of  a 
mile  from  the  bridge  and  about  60  rods  from 
the  railroad  track.  He  testified  that  he  saw 
a  train  passing  over  the  defendant's  line 
and  about  five  minutes  afterwards  discov- 
ered the  fire  south  of  the  railroad  track  about 
a  quarter  of  a  mile,  burning  In  the  direction 
of  the  bridge,  and  had  burned  over  the 
ground  to  within  three  or  four  rods  of  the 
track.  George  Kroskurth,  another  witness 
on  behalf  of  the  plaintiff,  testified  to  sub- 
stantially the  same  facts,  except  that  he  tes- 
tified that  the  ground  had  been  burned  over 
to  within  two  or  three  rods  of  the  track. 
There  is  no  conflict  in  the  evidence,  and  no 
other  theory  of  the  origin  of  the  flre  advanced. 
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except  the  one  that  It  was  cawed  by  sparks 
eacaping  from  a  passing  train.  The  evi- 
dence Is  not  entirely  satisfactory,  but  the 
circnmstances  are  such  that  minds  might 
reasonably  dilFer  as  to  the  deductions  to  be 
drawn,  and  In  such  cases  the  verdict  of  the 
jury  should  not  be  disturbed. 

We  recommend  that  the  Judgment  be  af- 
firmed. 

ALBBRT  and  DUFFIB,  00^  concur. 

FEB  OUBIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  la  affirmed. 


WBIOLET  ▼.  FARMERS'  &  MERCHANTS' 

STATE  BANK  OF  BEATRICE. 
(Supreme  Court  of  Nebraska.    Jane  8,  1906.) 
Barks  and  Barking— Liabiutt  on  Drait— 

LnilTATIORB. 

Where  the  holder  of  a  bank  draft  neither 
demands  payment  of  the  bank  on  which  it  is 
drawn,  nor  takes  any  other  step  to  secure  pay- 
ment, within  five  years  from  the  time  it  came 
into  his  poasession,  his  right  of  action  asainst 
the  bank  issuing  the  draft  because  of  the  failure 
of  the  bank  on  which  it  was  drawn  to  pay  the 
same  when  it  was  presoited,  is  barred  by  the 
statute  of  limitations. 
(Syllabus  by  the  Court) 

Oommlssioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Oage  County; 
Kelllgar,  Judge. 

Action  by  James  Wrlgley  against  the  Far- 
mers' &  Merchants'  State  Bank  of  Beatrice. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals   Affirmed. 

E.  O.  Kretsinger,  for  appellant  Blnaker 
ft  Bibb,  for  appellee. 

JACKSON,  C.  On  August  10,  1894,  the 
Farmers'  &  Merchants'  State  Bank  of  Bea- 
trice, Neb.,  sold  to  Robert  Wrlgley  a  draft 
on  the  American  Exchange  National  Bank  of 
Lincoln,  Neb.,  for  the  sum  of  $90.  This  draft 
was  Immediately  indorsed  by  Robert  Wrlgley 
and  by  indorsement  made  payable  to  James 
Wrigley,  the  plaintiff  (appellant  herein)  and 
was  either  delivered  or  sent  to  plaintiff  at 
Broken  Bow,  Neb.,  on  the  day  It  was  issued. 
At  any  rate  it  was  received  by  the  plaintiff 
within  a  day  or  two  of  the  date  of  Its  Is- 
suance, and  was  by  him  mislaid  and  forgotten 
until  the  month  of  October,  1899,  when  he 
discovered  the  draft  In  an  inside  vest  pocket. 
In  the  meantime  the  American  Exchange 
National  Bank  of  Lincoln  had  consolidated 
with  the  First  National  Bank  of  Lincoln,  and 
to  the  latter  bank  the  plaintiff  presented  the 
draft  for  payment  soon  after  its  resurrection 
from  his  Inside  pocket.  The  Farmers'  ft 
Merchants'  State  Bank  of  Beatrice,  prior  to 
the  presentment  of  the  draft  for  payment,  had 
gone  Into  voluntary  liquidation,  paid  all  of 
Its  ascertained  Indebtedness,  and  distributed 
tba  balance  of  Its  assets  among  Its  stock- 


holders. Its  account  at  Hie  American  Ex- 
change National  Bank  had  been  closed,  and 
the  First  National  Bank  of  Lincoln  had  no 
fimda  of  the  Farmers'  ft  Merchants'  State 
Bank  with  which  to  meet  the  draft  at  the 
time  it  was  presented.  After  presenting  the 
draft  to  the  First  National  Bank  of  Lincoln 
for  payment  and  ascertaining  that  there  were 
no  funds,  the  plaintiff  left  the  draft  at  the 
Lincoln  bank  for  collection.  It  was  sent  to 
Beatrice,  where  demand  was  made  of  the 
defendant  for  payment  Payment  was  re- 
fused, and  on  April  7,  1903,  this  action  was 
Instituted  In  the  county  court  of  Oage  ootrnty 
to  recover  payment  from  the  defendant 
SYom  a  Judgment  in  that  court  the  case  was 
appealed  to  the  district  court  where  the  Ond- 
ing  was  against  the  plaintiff,  and  he  appeals. 

The  trial  court  found  that  the  action  was 
barred  by  the  statute  of  limitations  and  the 
correctness  of  that  conclusion  is  challenged, 
the  contention  of  the  am>ellant  being  that 
the  cause  of  action  against  the  appellee  did 
not  accrue  until  the  draft  was  presented  for 
payment  in  November,  1899.  Counsel  for  ap- 
pellant has  presented  an  interesting  discus- 
sion of  the  distinction  between  a  draft  drawn 
by  one  l>ank  on  another  and  a  bank  check 
drawn  by  a  customer.  We  are  inclined,  how- 
ever, to  adopt  the  view  of  the  counsel  for 
appellee,  that  the  distinction  is  not  Important 
to  the  inquiry.  In  Scroggln  v.  McClelland,  37 
Neb.  644,  66  N.  W.  208,  22  U  At.  A.  110,  40 
Am.  St  Rep.  620,  It  was  held  that  the  statute 
of  limitations  commences  to  run  In  favor  of 
the  drawer  of  a  check  at  the  latest  after 
the  lapse  of  a  reasonable  time  for  the  present- 
ment of  the  check.  We  see  no  reason  for 
adopting  a  different  rule  in  favor  of  the 
holder  of  a  bank  draft 

It  Is  urged,  however,  that  the  case  of 
Scroggln  T.  McClelland  was  overruled  by  Con- 
nor V.  Becker,  56  Neb.  343,  76  N.  W.  893. 
The  question  involved  and  determined  In  the 
latter  case  was  whether  the  cause  of  action 
was  barred  by  the  statute  of  limitations  in 
four  years,  as  contended  by  one  of  the  par^ 
ties,  or  in  five  years,  as  Insisted  by  the  other 
party.  There  was.  In  fact  a  demand  In  that 
case,  and  the  question  of  when  the  demand 
should  be  made  was  not  Involved  In  the  In- 
quiry and  was  not  determined.  The  mle 
there  stated  Is :  "An  action  on  a  check  by  the 
holder  against  the  maker  after  demand  of  the 
drawee  and  nonpayment  Is  «.  suit  on  a  writ- 
ten Instrument  within  the  meaning  of  section 
10  of  the  Code  of  Civil  Procedure  of  1903 
and  the  limitation  Is  five  years."  The  general 
rule  seems  to  be  that  where  a  demand  is  ne- 
cessary the  demand  must  be  made  and  the  ac- 
tion commenced  within  the  statute  of  limita- 
tions. Brust  V.  Barrett  16  Hun,  409 ;  Palmer 
y.  Pahner,  36  Mich.  487,  24  Am.  Rep.  605; 
Lower  v.  Miller,  66  Iowa,  408,  28  N.  W.  897. 
The  reason  for  the  rule  Is  that  It  was  the 
right  of  the  creditor  by  his  own  act  to  make 
the  demand  payable.  He  might  by  such  act 
have  perfgcted  his  cause  of  action,  and  It 


Digitized  by  LjOOQIC 


Neb.) 


BYRON  BEED  CO.  t.  ELABUNDE. 


133 


would  be  both  unjiut  and  unreasonable  to 
bold  tbat  be  conid  postpone  indefinitely  tbe 
time  for  enforcing  bla  claim.  Tbe  Supreme 
Court  of  Oblo  seems  to  bave  adopted  a  some- 
what different  rule,  but,  under  tbe  holdings 
in  that  state,  tbe  demand,  at  least,  must  be 
made  wltbln  tbe  statute  of  limitations. 
Keitbler  y.  Foster,  22  Oblo  St  27.  Tbe  same 
principle  la  involTed  and  determined  In  A.,  T. 
&  S.  F.  R.  R.  Co.  T.  Burllngame  Township,.  36 
Kan.  C28,  11  Pac.  271,  50  Am.  Rep.  678. 
There  having  been  neither  a  demand  of  pay- 
ment nor  action  instituted  to  secure  payment 
within  tbe  time  fixed  by  tbe  statute  of  limita- 
tions, tbe  Judgment  of  the  district  court  was 
right,  and  we  recommend  tbat  it  be  affirmed. 

DUFFIE,  C,  concurs.  ALBERT,  C  con- 
curs in  tbe  conclusion. 

PER  CURIAM.  For  tbe  reasons  stated  in 
tbe  forgoing  opinion,  tbe  Judgment  of  tbe 
district  court  Is  affirmed. 

LEITTON,  J.,  not  Sitting. 


BTRON   REED  CO.  r.  KLABUNDB  et  al. 
(Supreme  Court  of  Nebraska.    June  8,  1906.) 

1.  VBNOOB  and  PcBOHASKB  —   QuiTdJOM  — 

CoHBTBncnoN. 

A  purchaser  of  real  estate,  who  takes  by 
qultdaim  deed,  takes  subject  to  all  existing  equi- 
ties against  tlie  grantor. 

[Ed.  Note. — For  cases  in  pdnt,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purchaser,  |  469.] 

2.  Wiixs— Pbobatk— ConcLXTsiTiNxsa. 

Tbe  county  court  has  original  jurisdiction 
in  the  probate  of  a  will,  and  its  order  admitting 
a  will  to  probate  is  conclusive,  unless  by  a  dinct 
proceeding,  by  appeal,  or  otherwise.  It  is  revers- 
ed. Loosemore  v.  Smith,  11  N.  W.  493, 12  Neb. 
343,  followed  and  approved. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  WUla,  If  911-919.1 

8.  TBUST— MOWGAGB  OF  Tbust  Pbopkbtt. 

Where  a  trust  is  created  for  the  support 
and  maintenance  of  tbe  beneficiary,  neither  the 
trustee  nor  the  beneficiary  baa  the  power  to  as- 
sign or  mortgage  the  trust  estate,  without  such 
power  is  expressly  conferred  in  the  instrument 
creating  the  trust. 

iEd.  Note. — For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Trusts,  I  28a] 

(Syllabus  by  tbe  Court,) 

(Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Douglas 
(Tounty;  Sutton,  Judge. 

Action  by  tbe  Byron  Reed  Oompany  against 
August  Klabunde  and  others.  Judgment  for 
I^alntlff,  and  Mary  Mangold  appeals.  Af- 
firmed. 

J.  J.  O'Connor,  tat  appellant  Dexter  Ij. 
Thomas,  Hall  &  Stout  and  Paul  L.  Martin, 
for  appellee  Byron  Reed  Company.  Geo. 
Berge  and  W.  M.  Morning,  for  appellees 
Klabunde  and  others. 

OLDHAM,  O.  On  November  8,  1888,  Er^ 
nest  Klabunde  and  bis  wife,  Wllbelmlna  Kla- 


bunde, purchased  an  80-acre  tract  of  land  in 
Douglas  county,  Neb.,  from  tbe  Byron  Reed 
Comi>any,  plaintiff  in  this  action,  and  on 
March  16,  1891,  tbey  bought  an  adjoining  60- 
acre  tract  from  the  same  company.  Tbe  title 
to  the  lands  was  taken  in  tbe  name  of  Wll- 
belmlna Klabunde,  and  the  lands  wae  oc- 
cupied as  a  homestead  by  Ernest  Klabunde 
and  wife.  As  part  of  tbe  parcbase  price  of 
these  tracts  of  land,  three  mortgages  were 
executed  to  the  Byron  Reed  Company  for  tbe 
respective  sums  of  $1,350,  $750,  and  $550. 
While  these  mortgages  were  unpaid,  Wllbel- 
mlna Klabunde  departed  this  life  on  the  lltb 
day  of  February,  1894.  After  her  death,  a 
paper,  purporting  to  be  tbe  last  will  of  tbe 
deceased,  duly  attested  and  witnessed  as 
such,  was  offered  and  admitted  to  probate 
in  tbe  county  court  of  Douglas  county,  on  tbe 
lOtb  day  of  March,  1894.  There  was  no  con- 
test over  the  probate  of  the  will,  which  was 
entered  of  record.  The  material  provisions 
of  tbe  will,  as  probated  and  entered  on  the 
records  of  Douglas  county,  are  as  follows: 
"I  give  to  my  son,  August  Klabunde,  ,my 
home  farm,  wboe  I  now  reside  [describing 
it],  all  my  household  goods,  four  horses,  two 
colts,  four  milch  cows,  ten  bead  of  young  cat- 
tle, fifteen  bogs,  and  all  my  farm  machinery 
belonging  to  the  farm,  and  now  in  my  pos- 
session, with  the  following  condition:  Tbat 
my  son,  August  Klabunde,  shall  give  to  E!r- 
nest  Klabunde,  my  husband,  a  good  home 
with  board  and  $150  per  year,  during  the 
natural  term  of  Ernest  Elabunde's  Ufe,  and 
this  shall  be  a  mortgage  on  said  above  de- 
scribed premises,  nor  shall  my  son,  August 
Klabunde,  bave  a  right  to  sell  the  within  de- 
scribed real  estate  without  tbe  consent  of  my 
husband,  Ernest  Klabunde."  August  Kla- 
bunde, tbe  beneficiary  in  this  will,  was  tbe 
only  child  and  sole  heir  at  law  of  Wllbel- 
mlna and  Ernest  Klabunde.  He  married; 
and  tbe  father,  Ernest  Klabunde,  made  his 
home  with  blm  in  harmony  with  tbe  provi- 
sions of  the  will  until  June  26,  1896,  when, 
as  appears  from  the  testimony  in  tbe  record, 
August  Klabunde  and  his  wife  drove  the 
old  man  from  tbe  premises,  and  since  thai 
have  utterly  refused  to  comply  with  the  pro- 
visions of  tbe  will. 

On  December  12,  1894,  and  after  tbe  death 
of  Wllbelmlna  Klabunde  and  the  probate  of 
her  will,  August  Klabunde  and  wife  executed 
a  mortgage  on  the  real  estate  for  $2,600,  for 
the  purpose  of  renewing  and  taking  up  the 
three  mortgages  which  had  been  executed  by 
Wllbelmlna  Klabunde  and  her  husband,  as 
before  set  out  Ernest  Klabunde  joined  In 
this  mortgage,  and  the  three  prior  mortgages 
were  accordingly  satisfied.  At  tbe  same 
time  a  commission  mortgage  of  $125  was  exe- 
cnted  to  the  Byron  Reed  Ciompany  for  its 
commission  on  the  renewal.  On  December 
20,  1896,  in  payment  of  certain  installments 
of  Interest  and  certain  taxes,  a  new  mort- 
gage for  $460  was  given  to  the  Byron  Reed 
Company,  to  cover  these  items.    On  tbe  80th 
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day  of  April,  1896,  a  suit  was  Instltnted  by 
the  Byron  Reed  Company  to  foreclose  this 
latter  mortgage  for  $450,  subject  to  the 
^,500  mortgage,  which  had  been  indorsed 
for  value  to  one  George  W.  Ckmk,  and  the 
$125  commission  mortgage.  ~  The  Mangold  & 
Glandt  Bank  of  Bennington,  Neb.,  was  made 
a  party  defendant  In  this  action,  because  it 
was  the  holder  of  a  junior  mortgage  on  the 
premises,  executed  by  August  Klabunde  and 
wife  alone.  When  this  foreclosure  proceed- 
ing was  Instituted,  defendant  ESmest  Kla- 
bunde called  at  the  office  of  the  Byron  Reed 
Company  concerning  the  suit,  and  they  ad- 
Tised  him  to  go  to  their  attorney  and  hare 
an  answer  prepared.  This  he  did,  and  an 
answer  was  accordingly  prepared  for  him  and 
Sled,  admitting  the  execution  of  the  mort- 
gage sued  upon  and  its  priority,  as  a  lien, 
over  his  equity  as  provided  In  the  will  of 
his  deceased  wife.  Judgment  was  accord- 
ingly rendered  and  sale  of  the  premlaes  had; 
the  Byron  Reed  Company  being  the  purchaser 
at  the  sale,  which  was  subsequently  con- 
firmed on  the  22d  day  of  March,  1888,  and 
no  appeal  was  taken  from  the  decree  of  con- 
firmation. On  December  7,  1896,  the  Byron 
Reed  Company,  by  a  quitclaim  deed,  conv^- 
ed  its  Interest  in  the  property  to  George  M. 
Mangold,  son  of  the  cashier  of  the  Mangold 
&  Glandt  Bank,  which  had  paid  the  amount 
of  the  claim  of  the  Byron  Reed  Company, 
and  later  paid  the  $2,500  mortgage  owned 
by  George  W.  Cook.  On  October  30,  1901, 
George  M.  Mangold,  at  the  request  of  Peter 
Mangold,  executed  a  warranty  deed  purport- 
ing to  convey  the  said  real  estate  to  one 
Ed  WIese,  then  a  tenant  on  the  land,  who  in 
turn  executed  a  mortgage  to  the  Mangold  & 
Olandt  Bank,  and,  as  a  part  of  the  same 
ti-ansactlon,  conveyed  the  premises  to  Mary 
Mangold,  wife  of  Peter  Mangold.  These  two 
last-mentioned  deeds  and  the  last-mention- 
ed mortgage  were  held  in  escrow  in  the  Man- 
gold &  Glandt  Bank,  and  neither  delivered 
nor  filed  for  record  until  the  fall  of  1908, 
and  after  Ernest  Klabunde  had  begun  an  ac- 
tion to  set  aside  the  decree  of  foreclosure 
and  the  confirmation  of  the  sale  on  the 
ground  of  mistake  and  fraud,  and  filed  a 
notice  of  lis  pendens. 

On  the  23d  day  of  March,  1901,  Ernest 
Klabunde  commenced  a  suit  in  equity  In  the 
district  court  of  Douglas  county  against  the 
Byron  Reed  Company,  seeking  to  set  aside 
and  vacate  Its  decree  of  foreclosure  and  all 
.  proceedings  had  thereunder,  including  the 
sberlfT's  deed  to  the  Byron  Reed  Company, 
on  the  ground  of  fraud  and  mlstaka  His 
petition  was  dismissed  In  the  district  court, 
but,  on  appeal  to  this  court,  and  on  a  rehear- 
ing of  the  cause,  in  an  opinion  delivered  by 
Holcomb,  C.  J.  (Neb.)  98  N.  W.  182,  the  decree 
of  the  district  court  dismissing  the  plain- 
tlfF's  bill  was  reversed,  and  a  decree  was 
entered  here  vacating  and  setting  aside  the 
decree  of  foreclosure  and  the  sale  had  there- 
under, and  the  cause  was  remanded  for  a 


new  triaL  When,  in  conformity  with  this 
mandate,  a  new  trial  was  granted,  amoided 
pleadings  were  filed  and  all  subsequent  par- 
ties to  the  record  were  brought  in.  The 
Byron  Reed  Company  filed  an  amended  peti- 
tion for  the  foreclosure  of  the  $450  mortgage, 
and  alleged  that  It  had  conveyed  all  its  in- 
terest in  the  premises  by  quitclaim  to  George 
M.  Mangold,  who  in  turn  had  conveyed  to 
WIese,  and  Wiese  to  Mary  Mangold,  who 
was  alleged  then  to  be  the  owner  of  the 
premises  in  controversy.  Ernest  Klabunde 
filed  an  answer  and  cross-petitlcm.  In  which 
he  alleged  the  priority  of  Ills  lien  under  the 
will  of  Wllhelmina  Klabunde,  and  denied 
the  execution  and  validity  of  the  several 
mortgages  executed  after  the  probate  of  the 
will  of  his  deceased  wife.  August  Klabunde 
answered,  denying  the  validity  of  the  mort- 
gages, and  alleging  his  interest  In  the  land 
under  the  will  of  bis  mother.  The  Mangold 
Sc  Glandt  Bank  answered,  disclaiming  inter- 
est, and  alleging  that  their  subsequent  mort- 
gage luid  been  paid  and  satisfied  by  August 
Klabunde.  George  M.  Mangold  answered, 
alleging  that  be  had  conveyed  all  his  interest 
in  the  premises  to  WIese,  and  that  Wiese  In 
turn  had  conveyed  to  Mary  Mangold.  WIese 
answered,  alleging  his  conveyance  to  Mary 
Mangold,  and  disclaiming  further  Interest 
in  the  land.  Mary  Mangold  answered,  al- 
leging ownership  of  the  premises  and  her 
purchase  for  value  without  notice  of  the 
rights  of  Ernest  Klabunde,  and  also  setting 
up  the  fact  that  the  land  In  controversy  was 
never  owned  by  Wllhelmina  Klabunde,  and 
that  it  was  held  by  her  In  trust  for  Ernest 
Klabunde.  She  also  alleged  that  the  pur- 
ported will  of  Wllhelmina  Klabunde  was  a 
forgery,  written  after  the  death  of  Wllhel- 
mina Klabunde,  and  that  Its  probate  was  pro- 
cured by  fraud  and  perjury.  These  allega- 
tions were  denied  by  the  reply  of  Ernest 
Klabunde.  On  issues  thus  joined,  there  was 
a  trial  to  the  court  and  a  judgment  and 
decree,  in  which  it  was  held  that  the  Byron 
Reed  Company  and  their  successors  in  inter- 
est purchased  with  actual  and  constructive 
notice  of  the  rights  and  equities  of  Ernest 
Klabunde;  that  the  will,  having  been  duly 
admitted  to  probate,  was  not  subject  to  col- 
lateral attack  by  the  Byron  Reed  Company 
or  their  successors;  that  the  will  created 
an  Inalienable  trust  estate  upon  the  real 
estate  in  favor  of  Ernest  Klabunde,  and 
under  Its  provisions  Ernest  and  August  Kla- 
bunde had  no  right  or  authority  to  execute 
any  of  the  mortgages  made  by  them  after 
the  probate  of  the  will ;  but  that  the  $2,600 
renewal  mortgage  and  the  $125  commission 
mortgage  and  the  $450  mortgage  for  Interest 
and  taxes,  set  up  in  the  plaintiff's  petition, 
represented  renewals  of  valid  mortgages 
which  were  on  the  said  real  estate  at  the 
time  of  the  death  of  Wllhelmina  Klabunde, 
and  created  in  the  holders  thereof  an  equi- 
table Hen  against  said  real  estate,  by  way  of 
subrogation,  superior  to  the  Interests  of  both 
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Ansort  and  E!rneat  Klabnnde.  The  court 
tbea  rendered  an  accounting  between  Mary 
Mangold,  aa  a  mortgagee  In  poeseaslon,  and 
Kmest  and  August  Klabnnde,  and  allowed 
ber  the  face  of  tbe  mortgages  with  7  per 
cent.  Interest  and  taxes  paid  amounting  to 
96,523.36,  and  charged  her  with  the  rents 
and  profits  of  the  land,  while  occupied  by 
ber.  at  the  rate  of  $420  per  year,  making 
a  total  of  rents  and  profits  and  interest, 
to  be  deducted,  in  the  sum  of  $3,470.20,  leav- 
ing a  balance  due  of  $3,053.16,  which  was 
declared  to  be  a  first  Uen  on  the  premises. 
Ab  between  August  and  Ejrnest  Klabunde, 
the  court  found  that  the  terms  of  the  trust 
had  been  violated  and  repudiated  by  August 
Klabnnde,  and  found  the  amount  due  from 
him  to  bis  father,  tmder  the  terms  of  the 
will,  and  taxed  the  gross  amount  as  a 
second  Uen  on  the  premises,  and  the  land 
was  ordered  to  be  sold  to  satisfy  the  first 
and  second  liens  so  fonnd.  To  reverse  this 
judgment  and  decree  defendant  Mary  Man- 
SOld  appeals  to  this  court 

Ab  tbe  Byron  Reed  Company  disclaimed 
any  Interest  in  its  amended  petition,  and  the 
'Court  properly  fonnd  that  it  had  conveyed 
all  Its  interest  to  the  grantors  of  Mary 
Mangold,  it  plainly  has  no  cause  for  com- 
plaint In  this  tribunal  So  we  will  only 
examine  the  decree  so  far  as  it  affects  the 
rights  of  Mary  Mangold.  In  the  brief  filed 
In  hear  behalf,  It  Is  arged  that  the  judgment 
and  findings  of  the  court  are  erroneous  in 
three  particulars:  BHrst,  in  holding  that 
Mary  Mangold  bought  with  notice  of  the 
rights  of  Ernest  Klabnnde.  Second,  In  deter- 
mining the  rights  of  Ernest  Klabunde  under 
the  will,  which  was  charged  to  have  been  a 
fM^ry.  Third,  in  treating  the  land  as  hav- 
ing been  the  property  of  Wilhelmina  Kla- 
bnnde, when  It  was  In  fact  always  the  proper- 
■tj  of  Ernest  Klabunde.  We  will  consider 
tbeae  alleged  errors  in  the  order  assigned  In 
tbe  brief. 

It  Is  conceded  In  the  brief  tbat,  when 
Vary  Mangold  took  the  deed  to  the  premises 
and  paid  the  consideration  therefor,  she  had 
coostmctlve  notice  by  a  Us  pendens  of  the 
suit  of  Eimest  Klabunde  to  set  aside  the 
foreclosure  decree.  But  It  Is  contended  that 
-the  Byron  Reed  Company  had  no  notice  of 
the  claim  of  Ernest  Klabunde  at  the  time 
It  purchased  at  the  foreclosure  sale,  and  the 
rule  Is  Invoked,  which  was  recognized  by 
this  oonrt  In  Snowden  t.  Tyler,  21  Neb.  199, 
81  N.  W.  661,  that:  "A  purchaser  pendente 
lite  from  a  purchaser,  who  bought  without 
notice  and  for  a  valuable  consideration,  may 
protect  himself  under  the  first  purchaser." 
Tbe  rule  announced  Is  sound  in  principle, 
but  who  can  we  now  say  that  the  Byron  Reed 
-Company  purchased  at  the  foreclosure  sale 
without  knowledge  of  the  rights  of  Ernest 
Klabunde,  In  view  of  our  holding  In  this 
■case  at  Its  former  hearing,  when  we  set  aside 
tliat  sale  for  the  very  reason  that  a  oonstruc- 
tive  fraud  bad  been  practiced  upon  E'ruest 


Klabunde  by  the  Byron  Reed  Company  In 
procuring  tbe  decree  of  foreclosure?  Again, 
the  Byron  Reed  Company  conveyed  to  its 
grantee  by  quitclaim  and  not  by  warranly 
deed,  and  in  conveyances  of  real  estate  a 
quitclaim  deed  is  of  itself  a  red  light  to  warn 
'the  grantee  that  the  rear  end  of  the  trans- 
action is  exi)osed  to  equities.  Arlington  Mill 
&  Elevator  Co.  v.  Yates,  57  Neb.  286,  77  N. 
W.  677;  Bowman  v.  Griffith,  35  Neb.  361, 
53  N.  W.  140;  Pleasants  v.  Blodgett,  39  Neb. 
741,  68  N.  W.  423,  42  Am.  St  Rep.  624. 

Passing,  then,  to  the  second  question, 
which  la  as  to  tbe  right  of  Mary  Mangold 
to  assail  collaterally  the  validity  of  the  will 
of  Wilhelmina  Klabunde,  it  is  plain  tbat 
Mrs.  Mangold  could  not  have  assailed  or  con- 
tested the  probate  of  the  will  in  the  county 
court  because  she  was  not  a  party  In  In- 
terest in  the  controversy.  And  again,  if  she 
had  I>een  a  party  in  interest,  she  could  not 
after  the  will  had  been  admitted  to  probate, 
assail  the  decree  in  a  collateral  matter.  In 
Loosemore  v.  Smith,  12  Neb.  343,  11  N.  W. 
493,  It  was  held :  'The  county  court  has  or- 
iginal jurisdiction  in  the  probate  of  a  will, 
and  its  order  admitting  a  will  to  probate  Is 
conclusive,  unless  by  a  direct  proceeding,  by 
appeal,  or  otherwise,  it  is  reversed."  This 
case  was  cited  with  approval  In  the  recent 
case  of  Williams  v.  Miles,  63  Neb.  859,  89 
N.  W.  451,  and  Is  conclusive  of  the  question 
that  a  will  duly  admitted  to  probate  is  not 
subject  to  collateral  attack. 

With  reference  to  the  third  objection,  tbat 
the  property  was  always.  In  fact  the  prop>- 
erty  of  Ernest  Klabunde,  we  think  that  it 
does  not  lie  In  tbe  mouth  of  defendant,  who 
holds  her  equities  as  the  successor  of  tbe 
Byron  Reed  Company,  to  assert  such  a  de- 
fense. The  land  was  purchased  from  the 
Byron  Reed  Company,  and  deeded  by  It 
to  Wilhelmina  Klabunde.  The  original  mort- 
gages were  taken  from  her  and  her  husband 
in  recognition  of  her  ownership  of  the  fee. 
The  land,  when  purchased,  was  occupied  as 
a  homestead,  and  was  not  a  subject  of  fraud- 
ulent conveyance  between  husband  and  wife. 
It  is  not  necessary  to  decide  whether  or  not; 
under  the  terms  of  the  trust  created  in  the 
will  of  Mrs.  Klabunde,  the  property  could 
have  been  conveyed  by  deed  by  the  son,  even 
If  the  father  had  joined  in  the  conveyance. 
But  It  is  clear  to  us  that  the  trial  court  prop- 
erly held  that,  under  the  provisions  of  tbe 
will,  there  was  no  authoriiy  conferred  on 
the  trustee  to  incumber  the  trust  estate  by 
mortgage,  ev&i  by  consent  of  the  father,  who 
was  the  cestui  que  trust  In  1  Perry  on 
Trusts,  8  886a,  it  is  said:  "If  a  trust  Is 
created  for  a  specific  purpose  and  Is  so  lim- 
ited that  it  Is  not  repugnant  to  the  rule 
against  perpetuities,  and  is  legal,  neither  the 
trustee  nor  the  cestui  que  trust,  nor  his 
creditors,  can  divert  the  property  from  the 
appointed  purpose."  And  it  is  generally 
held  that  where  a  trust  is  created  for  the 
support  and  maintenance  of  the  beneficiary, 


Digitized  by 


Google 


136 


108  NORTHWESTERN  REPORTEB. 


(Neb. 


neither  the  trustee  nor  the  beneficiary  has 
the  power  to  assign  or  mortgage  the  trust 
estate  without  such  power  Is  expressly  con- 
ferred in  tne  instrument  creating  the  trust 
Bloomer  v.  Waldron,  3  Hill  (N.  T.)  861; 
In  re  Hoyt,  9  N.  T.  St  Rep.  731;  Meek  ▼. 
Briggs  (Iowa)  4d  Am.  St  Rep.  410;  Willis 
V.  Smith  (Tex.  Sup.)  17  S.  W.  247;  Stokes 
T.  Payne  (Miss.)  38  Am.  Rep.  340. 

We  are  therefore  of  the  opinion  that  ail 
the  rights  and  equities  of  the  appellant  were 
fully  protected  and  enforced  in  the  judgment 
and  decree  of  the  district  court,  and  we  re- 
commend tuat  the  Judgment  be  affirmed. 

IMBS  and  EPPERSON,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  lodgment  of  the 
district  court  Is  affirmed. 


SALISBURY  T.  PRESS  PUB.  CO. 
(Supreme  Court  of  Nebraska.    Jane  8,  1006.) 
L  Mabteb  and  Sebvani^Injubt  to  Sebtart 

— CONTKIBUTOBT   NlOLIOENCE. 

Ordinarily  it  is  the  duty  of  an  employer 
to  use  reasonable  care  that  the  tools  and  ap- 
pliances which  he  furnishes  his  employes  are 
reasonably  fit  and  safe  for  the  oae  for  which 
they  are  furnished ;  but  this  does  not  relieve 
the  employe  from  the  exercise  of  his  own  judg- 
ment in  the  use  thereof,  and  if  he  puts  them  to 
a  nse  for  which  they  are  not  designed  or  fnr- 
niahed,  or  subjects  them  to  a  strain  beyond 
their  capacity  to  hear  and  is  injured  in  conse- 
qnenoe,  the  employer,  in  the  absence  of  special 
circumstances,  ir  not  liable.  Standard  Distilling; 
&  Distribnting  Co.  t.  Harris  (Neb.)  106  N.  W. 
583. 

[Ed.  Note. — For  cases  in  point,  see  toL  84, 
Cent  Dig.  Master  and  Servant,  g  256.] 

2.  Triai  —  InsTBUcnoNB  —  Dibectino  V«b- 

DICT. 

The  statute  requiring  instructions  to  the 
Jury  to  be  in  writing  has  no  application  to  a 
mandatory  direction  to  return  a  verdict  in  favor 
of  one  of  the  parties  to  the  litigation. 

[Ed.  Note. — ^For  cases  In  point,  aee  vol.  46, 
Cent.  Dig.  Trial,  H  401,  5lf.] 

8.  Mabteb  and  SEsvANr— Injxtbt  to  Servant 

— EVIDENOB. 

On  the  facts  stated,  held,  that  the  trial 
court  properly  directed  a  verdict  for  the  defend- 
ant 
(Syllabus  by  the  Court) 

Oommissloners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court  Lancaster 
County;   Holmes,  Judge. 

Action  by  Elmer  E.  Salisbury  against  the 
Press  Publishing  Company.  Judgment  for  de- 
fendant and  plalntitF  appeals.    Affirmed. 

Field,  Ricketts  &  Ricketts,  for  appellant 
Halleck  F.  Rose  and  W.  B.  Comstock,  for 
appellee. 

ALBERT,  0.  This  Is  an  appeal  from  a 
judgment  in  favor  of  the  defendant  In  an  ac- 
tion for  personal  Injuries.  The  petition,  so 
far  as  is  material  now,  is  as  follows:  "The 
plalntitt  complains  of  the  defendant  for  that 


on  and  prior  to  the  8th  day  of  October,  1903, 
the  defendant  was  a  corporation  duly  or- 
ganized under  and  by  virtue  of  the  laws 
of  the  state  of  Nebraska,  and  was  extensively 
engaged  in  the  printing,  publication  and  elr> 
culatlon  of  certain  new^apers,  with  its  place 
of  business  in  the  building  at  the  southwest 
comer  of  Thirteenth  and  'N'  streets  in  the  city 
of  Lincoln,  Neb.,  that  the  papers  so  printed, 
published,  and  circulated  by  the  defendant 
were  stacked  and  made  ready  for  transfer  to 
the  post  office  on  the  third  floor  of  the  build- 
ing occupied  by  it  and  to  facilitate  the  de- 
livery of  its  sacks  of  mail  from  the  third 
floor  of  said  building  to  wagons  on  the  street. 
It  had  theretofore  caused  to  be  constructed 
an  iron  chute  attached  to  the  south  wall  of 
its  publishing  house,  and  extending  from  the 
third  floor  therof  over  and  across  the  side- 
walk to  the  pavement  on  Thirteenth  street 
of  said  city,  so  that  sacks  of  mall  placed 
In  the  chute  would  be  carried  by  gravity 
down  the  inclining  chute  to  wagons  on  the 
street;  that  said  chute  was  provided  with 
a  hinge  or  Joint  at  the  lot  line,  whereby 
that  part  of  the  chute  that  extended  across 
and  over  the  sidewalk  space  on  the  east  side 
of  the  building,  when  not  in  use,  might  by 
means  of  an  apparatus  operated  by  a  n^ie, 
pulley  and  heavy  Iron  weight  be  turned  over 
and  doubled  back  on  that  part  of  the  chute 
fastened  to  the  building,  and  when  loading 
mail  might  be  extended  across  and  over  the 
sidewalk  to  wagons  in  the  street;  that  on  the 
8th  day  of  October,  1903,  the  plaintiff  pro- 
ceeded to  the  defendant's  place  of  business 
at  Thirteenth  and  'N'  streets  In  the  city  of 
Lincoln  to  transfer  its  sacks  of  mail  to  the 
post  office,  pursuant  to  orders  from  the  de- 
fendant to  plalntlfTs  employer.  When  plaln- 
titF arived  at  defendant's  place  of  business 
the  sidewalk  extension  of  the  iron  chute  was 
doubled  back,  and  before  the  plaintiff  oould 
receive  the  sacks  of  mall  into  his  wagtHi  from 
the  third  floor  of  defendant's  building.  It 
was  necessary  to  extend  the  Iron  chute  over 
and  across  the  sidewalk  by  means  of  the 
apparatus  provided  by  the  defendant  for  such 
purpose.  While  the  plaintiff  was  extending 
said  chute  across  the  sidewalk  by  means  of 
the  apparatus  provided  therefor  by  the  de- 
fendant, and  had  his  weight  on  the  rope,  and 
without  any  fault  or  negligence  on  his  part 
the  apparatus  provided  by  the  defendant  for 
raising  and  extending  said  chute  gave  way, 
precipitating  the  heavy  iron  weight  used  in 
connection  therewith  upon  the  plaintiff, 
breaking  the  bone  of  his  right  leg  between  the 
knee  and  the  hip  so  that  It  protruded  through 
the  flesh,  thereby  seriously  and  permanently 
injuring  the  plaintiff.  •  •  •  Plaintiff  fur- 
ther alleges  that  the  apparatus  by  which  said 
Iron  chute  carrying  defendant's  mall  sadcs 
to  the  street  was  doubled  back  or  extended 
over  and  across  the  sidewalk,  was  carelessly, 
negligently  and  Insecurely  constructed  by  the 
defendant  and  was  mada  of  defective  and 
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miBultable  material  for  tbe  purpoKS  for 
whi<A  It  was  used,  and  the  defendant  care- 
lessly, negligently,  and  unnecessarily  sus- 
pended said  heavy  iron  weight,  which  fell  up- 
on plaintiff,  directly  above  where  plaintitF 
was  compelled  to  stand  to  operate  the  appara- 
tus in  extending  the  chrte  over  and  across 
the  sidewalfc.  That  tbe  giving  way  of  said 
apparatus  and  the  precipitation  of  said 
heavy  weight  npon  plaintiff  resulting  in  his 
injury,  as  hereinbefore  alleged,  was  directly 
caused  by  the  defective  material  used  and  the 
negligent,  careless  and  insecure  manner  in 
which  defendant  constructed  said  apparatus 
and  suspended  said  heavy  weight" 

The  answer  charges  that  the  plaintiff,  in 
attempting  to  operate  tbe  chute  at  the  time 
of  the  accident  was  a  mere  voltmteer  or 
intermeddler,  and  was  assisted  by  another 
intermeddler,  without  the  knowledge  or  con- 
sent of  the  plaintiff ;  that  they  applied  great- 
er force  to  the  rope  used  to  operate  the 
chute  than  the  appliances  provided  for  that 
purpose  were  intended  to  bear ;  and  that  the 
accident  resulted  in  consequence  thereof  and 
from  no  other  cause.  The  reply  is  a  general 
denial.  At  the  close  of  the  trial  the  court 
sustained  a  motion  to  direct  a  verdict  for 
tbe  defendant,  and  the  correctness  of  that 
ruling  is  the  principal  question  now  presented 
by  the  record. 

It  Is  conclusively  established  that  at  the 
time  of  the  accident,  tbe  plaintiff  was  in 
the  employ  of  a  transfer  company  which 
was  under  contract  with  the  defendant  to 
carry  tbe  printed  matter  ready  for  the  malls 
from  the  defendant's  place  of  business  to  the 
post  office.  Tbe  amount  of  this  matter  was 
so  great  as  to  require  drays  to  carry  it. 
It  was  no  part  of  tbe  transfer  company's 
duty,  under  tbe  contract,  to  operate  the  chute 
described  in  tbe  petition.  But  while  tbe 
chute  was  generally  operated  by  tbe  defend- 
ants empU>j6B,  It  was  a  common  practice,  in 
case  of  delay  on  their  part  to  do  so,  for  the 
employes  of  tbe  transfer  company,  after  pla- 
cing their  wagons  in  position  to  be  loaded, 
to  raise  and  lower  the  chute  to  a  position  to 
deliver  tbe  mailing  matter  on  the  drays  at 
the  edge  of -tbe  sldewalit.  The  plaintiff  had 
done  this  on  several  occasions  previous  to 
the  accident  On  tbe  day  of  tbe  accident 
the  defendant  notified  the  transfer  company 
that  it  had  some  matter  ready  for  delivery 
to  tbe  post  office,  and  the  plaintiff  was  sent 
in  charge  of  a  wagon  to  receive  it  In  this 
instance  the  matter  was  not  such  as  could 
be  loaded  by  means  of  tbe  chute;  but  the 
plaintiff  was  not  aware  of  that  fact.  He 
drove  bis  wagon  to  defendant's  place  of  busi- 
ness, and  placed  it  in  position  to  be  loaded 
by  means  of  the  chute;  tbe  defendant's  em- 
ployes were  not  aware  of  bis  arrival.  He 
then  undertook  to  extend  tbe  movable  sec- 
tion of  tbe  chute  across  the  sidewalk  to  bis 
wagon.  Tbe  movable  section  of  tbe  chute 
weighed  about  200  pounds.    It  was  connect- 


ed with  the  other  section  by  a  Joint,  and 
when  not  in  use  was  folded  back  upon  it, 
along  tbe  side  of  the  building.  In  order  to 
raise  and  lower  It,  a  rope  passed  through  a 
pulley  overhead;  one  end  of  which  was  at- 
tached to  the  free  end  of  the  movable  sec- 
tion, the  other,  to  a  weight  of  60  or  60  pounds, 
used  as  a  counterbalance.  A  rope  hung  from 
this  weight  to  the  ground;  whereby  one 
standing  on  tbe  ground  could  raise  and  lower 
the  movable  section.  Another  rope  was  also 
used  to  overcome  tbe  "dead  center,"  when  the 
section  was  raised  to  tbe  perpendicular.  As 
the  appliances  were  arranged,  the  force  neces- 
sary to  apply  to''  the  rope  to  raise  the  chute, 
in  addition  to  the  counterbalance  was  less 
than  30  pounds.  When  the  plaintiff  under- 
took to  raise  tbe  chute,  at  the  time  of  tbe 
accident  it  bad  become  fastened  in  some  way, 
and  he  was  unable  to  raise  it.  A  bystander 
volunteered  to  assist  blm,  and  Joined  him  In 
pulling  on  the  rope  which  extended  down- 
ward from  tbe  counterbalance.  Tbe  pulley 
broke,  and  the  counterweight  fell,  striking 
the  plaintiff,  who  had  fallen  to  the  ground, 
breaking  his  leg.  The  plaintiff  contends  that 
from  tbe  foregoing  state  of  facts,  in  which  we 
have  tried  to  include  every  fact  favorable  to 
him  which  tbe  evidence  proves  or  tends 
to  establish,  two  propositions  are  deduclbie: 

(1)  That  at  tbe  time  of  the  accident  he 
stood  in  relation  of  employe  to  the  defendant, 
and  in  attempting  to  operate  tbe  chute  was 
acting  within  the  scope  of  his  employment; 

(2)  that  his  injury  was  the  proximate  re- 
sult of  a  negligent  omission,  on  the  part  of 
tbe  defendant  to  furnish  reasonably  safe 
appliances  for  the  operation  of  the  chute. 

A  large  part  of  the  argument  on  either 
side  is  directed  to  the  first  proposition.  But 
we  do  not  deem  It  necessary  to  go  into  that 
question  because  were  It  resolved  in  favor 
of  the  plaintiff,  it  seems  clear  to  us  the 
plaintiff  must  still  fail.  Assuming  that  the 
plaintiflTs  relation  to  tbe  defendant  was  that 
of  an  employe,  then  It  was  undoubtedly  tbe 
duty  of  tbe  defendant  to  see  that  tbe  applian- 
ces furnished  him  for  use  in  bis  employment 
were  reasonably  safe  for  the  use  for  which 
they  were  furnished.  But  It  is  equally  true 
that  an  employer  is  not  liable  for  injuries 
to  an  employe,  caused  by  tbe  unauthorized  or 
improper  use  of  appliances,  and  that  the 
latter  is  bound  to  exercise  reasonable  care 
to  protect  himself  from  injury.  20  Bncyc. 
Law  (2d  Ed.)  pp.  134r-141,  and  notes.  In 
this  case,  tbe  pulley  and  Its  connections  were 
furnished  to  bear  the  strain  necessary  to 
overcome  a  weight  of  about  100  pounds.  Ow- 
ing to  the  counterweight,  a  force  of  50 
pounds,  applied  to  tbe  rope  hanging  from  the 
counterweight,  would  raise  tbe  movable  sec- 
tion of  tbe  chute.  The  mechanism  was  sim- 
ple, and  bung  in  plain  sight  Tbe  plalntir 
was  acquainted  with  it.  In  view  of  these 
facts,  when  he,  a  man  weighing  over  175 
pounds,  was  unable  by  his  own  strength  to 
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raise  the  chute,  he  mnst  have  known,  as  a 
reasonable  person,  that  the  ropes  had  fouled 
or  for  some  other  reason  the  appliance  was 
not  In  proper  working  order,  and  that  the 
combined  strength  of  himself  and  another 
man  exerted  on  the  rope  would  subject  the 
pulley  and  Its  fastenings  to  a  greater  strain 
than  they  were  calculated  to  bear.  He  was 
In  a  position  of  obvious  danger  with  the 
weight  which  fell  on  his  leg  suspended  over- 
head, While  It  Is  the  duty,  ordinarily,  of  an 
employer  to  use  reasonable  care  that  the  tools 
and  appliances,  which  he  furnishes  his  eno- 
ployCs  are  reasonably  safe,  the  employes  are 
not  relieved  from  the  exercise  of  their  own 
Judgment  in  the  use  of  such  tools  and  ap- 
pliances; and  when  they  put  such  tools  and 
appliances  to  a  use  for  which  they  are  not  in- 
tended, or  subject  them  to  a  strain  beyond 
their  capacity  to  bear,  and  are  Injured  in  con- 
sequence, ordinarily,  no  liability  attaches  to 
the  employer.  Standard  Distilling  Co.  t. 
Harris  (Neb.)  106  N.  W.  582. 

In  this  case  the  rope  and  pulley  were  fur- 
nished to  overcome  a  definite  weight  The 
plaintiff,  instead  of  confining  their  use  to  that 
end,  blindly  undertook  to  use  them  to  over- 
come some  unknown  force  or  obstruction  iar 
terfering  with  the  operation  of  the  chute,  and 
subjected  them  to  a  strain  many  times  greater 
than  was  required  to  serve  the  purpose  for 
which  they  were  furnished.  In  doing  so,  he 
acted  under  no  command,  but  purely  on  his 
own  volition,  and  his  injury  resulted,  not 
from  the  omission  of  the  defendant  to  pro- 
vide a  reasonably  safe  appliance  for  operating 
the  chute,  but  from  his  misuse  of  the  appli- 
ance furnished,  and  his  own  omission  to  make 
teasonable  use  of  his  own  faculties  to  guard 
against  Injury.  The  plaintiff  contends  that 
the  Judgment  must  be  reversed,  because  the 
direction  to  return  a  verdict  for  the  defendant 
was  given  orally;  and.  In  support  of  this  con- 
tention, invokes  the  statute  requiring  all  in- 
structions to  be  In  writing  unless  such  re- 
quirement be  waived.  The  statute  has  refer- 
ence to  instructions  proper;  that  is,  instruc- 
tions given  to  guide  the  Jury  In  their  delibera- 
tions when  some  issue  of  fact  is  submitted 
for  their  determination.  Where  there  is  no 
such  issue  to  submit,  a  mere  mandatory  di- 
rection, which  is  in  no  proper  sense  an  in- 
struction, Is  all  that  is  required,  and  like 
other  rulings  of  the  court  may  be  given  oral- 
iy.  Complaint  is  also  made  of  the  exclusion 
of  certain  evidence  tending  to  sustain  plain- 
tiff's theory,  that  at  the  time  of  tlw  injury,  he 
stood  in  the  relation  of  employe  to  the  de- 
fendant As  we  have  seen,  that  relalonship 
may  be  assumed  and  still  the  record  would 
necessitate  an  affirmance  of  the  Judgment; 
hence  farther  notice  of  this  assignment  is  on- 
necessary. 

What  has  been  said  disposes,  we  think,  of 
all  the  assignments ;  and  we  recommend  that 
the  Judgment  of  the  district  court  be  affirmed. 

DUFFIB  and  JACKSON,  CC,  concur. 


PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  oif  the 
district  court  is  a£Brmed. 


STATE  T.  McORIGHT  (McDONAIiD,  Inter- 
vener). SAME  V.  JANSEN  (McDONALJ). 
Intervener.)  SAME  v.  ANDERSON  (McDON- 
AU),  Intervener).  SAME  v.  SINCLAIR 
(McDonald,  intervener).  SAME  v.  NEL- 
SON (Mcdonald,  intervener).  SAME  T. 
HEDLUND  (McDonald,  Intervener). 
SAME  V.  BLAIR  (McDONALD.  Interven- 
er). SAME  T.  LAPRATH  (McDONALD. 
Intervener). 

(Supreme  Court  of  Nebraska.    June  S,  190&) 

1.  PuBUO  LA.HDa  —  School  Lahob  — Bai.b  — 

RinBT  TO   PUBCBASK. 

By  the  act  of  1875  (Laws  1875,  p.  123)  en- 
titled: "An  act  authorising  parties  living  on 
school  lands  selected  in  lien  of  sections  16  and 
86,  to  porcbaae  the  same  when  the  state  aoquirea 
title"  (Gomp.  St  1897,  p.  1029,  c.  80,  art  4,  i  4), 
persons  who  complied  with  the  act  had  a  pref- 
erence right  of  purchase  or  lease  of  land  known 
as  "Indenmlty  School  Land,"  and  had  title  to 
the  improvements  made  by  them  thereon. 

2.  Same  —  INDEUNITT   Lauds— Afpbaibdcdit 

— IMPBOVEICKNTS. 

Occupants  of  indemnity  school  lands  who 
had  complied  with  the  act  of  1875  before  the 
repeal  thereof,  were  entitled  to  have  the  land 
appraised  separately  from  tlie  improvements, 
and  to  be  given  an  opportunity  to  lease  the  land 
upon  such  appraisement  before  being  ejected 
therefrom. 
8.  Sauk— Attkhft  to  Entkb  as  Hohxstkad — 

Estoppel. 

The  fact  that  the  occupant  of  Indemnity 
school  land  has  attempted  to  make  entry  there- 
of under  the  homestead  laws  of  the  United 
States,  and  has,  in  good  faith,  contested  the 
right  of  the  state  to  the  same  as  indemnity 
school  lands,  will  not  estop  him  to  assert  his 
right  under  the  act  of  1875,  relating  to  the  im- 
provements of  actual  settlers  upon  lands  so 
obtained  by  the  state. 

(Syllabas  by  the  Court) 

Separate  actions  by  the  state  of  Nebraska 
against  George  W.  McCrlght,  Solomon  Jan- 
sen,  All>ert  Anderson,  Harry  J.  Sinclair, 
Cliarles  J.  Nelson,  John  Hedlnnd,  Alexander 
H.  Blair,  and  William  H.  Laprath,  in  all  of 
which  Charles  S.  McDonald  intervened.  Ac- 
tions dismissed. 

Norrls  Brown,  Atty.  Gen.,  W.  T.  Thomp- 
son, Deputy  Atty.  Gen.,  Fllckinger  Bros., 
and  H.  F.  Rose,  for  the  State.  Sanford 
Parker,  M.  P.  Harrington,  and  W.  T.  Wills, 
for  defendants.  Fllckinger  Bros,  and  H.  F. 
Rose,  for  Intervener. 

SEDGWICK,  0.  J.  These  eight  cases  were 
by  agreement  consolidated  and  presented  to- 
gether. They  involve  the  right  of  possession 
of  lands  within  the  abandoned  Randall  Mil- 
itary Beservation.  The  defendants  do  not 
claim  the  title  to  the  lands  themselves.  In 
State  V.  Tanner  (Neb.)  102  N.  W.  235,  which 
also  involved  lands  within  the  abandoned 
reservation,  the  defendants  asserted  title  In 
the  lands,  but  that  claim  was  denied.    In 
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tbeae  eases  tbe  rigbt  of  the  defendants  to 
the  possession  of  the  land  Is  asserted  on  the 
groond  that  tbey  have  made  yaluable  im- 
ttrovements  thereon,  and  that  the  state  can- 
not oust  them  from  the  lands  without  first 
having  their  improvements  appraised.  The 
■origin  of  the  state's  title  and  rights  in  the 
land,  as  a  part  of  the  school  lands,  is  set 
oat  at  large  in  the  opinion  In  State  v.  Tanner, 
supra.  The  state  ofiSjclals  refused  to  ap- 
praise the  lands  separately  from  the  improve- 
ments which  these  defendants  had  made 
thereon;  the  defendants  refused  to  lease  them 
without  such  appraisement,  and  the  lands 
were  leased  to  other  persons  who  have  in- 
terrened  herein  and  demand  possession  of 
the  land  under  their  leases.  In  1898  these 
defendants  settled  upon  the  lands  in  contro- 
versy and  began  improving  them.  By  the 
act  of  July  5,  1884,  Cktngress  provided  tor 
the  sorveyiDg,  aiq;)raisement  and  sale  of  the 
lands  constituting  the  reservation.  The  act 
contained  no  express  provisions  subjecting 
these  lands  to  homestead  or  pre-emption  en- 
try. By  the  act  of  August  23, 1894,  (Congress 
provided  that  all  lands  of  abandoned  military 
reservations  iriaced  under  the  control  of  the 
Secretary  of  the  Interior  which  had  not  al- 
ready been  disposed  of,  and  the  disposal  of 
which  luid  not  been  provided  for  by  a  subse- 
quent act  of  Congress,  should  be  opea  for 
settlement  under  the  public  land  laws,  and 
the  act  gave  a  preference  right  of  entry,  for 
sir  months  from  the  date  of  the  act,  to  bona 
tde  settlers  who  were  qualified  to  enter  un- 
der the  homestead  law,  Iiad  made  homes  and 
were  residing  upon  any  agricultural  lands 
tn  said  reservation.  The  state  by  the  en- 
abling act  was  granted  sections  16  and  36 
in  each  township  in  the  state  as  school  lands. 
Some  of  these  lands  so  granted  the  state 
(or  various  reasons  was  unable  to  obtain. 
Congress  by  the  act  of  1893  provided  that  the 
state  might  select  lands  in  this  abandoned 
.  reservation  in  lieu  of  the  lands  to  which  It 
was  entitled  and  which  it  had  failed  to  re- 
ceive under  the  enabling  act  In  making  se- 
lection of  indemnity  lands  the  state  officers, 
apparently  not  knowing  that  the  lands  in 
■controversy  here  were  occupied  by  settlers, 
selected  these  tracte  of  land  among  others. 
Afterwards  when  these  settlers  applied  to  the 
Land  Department  of  the  government  to  en- 
ter tbeae  lands  under  the  homestead  act  pur- 
suant to  the  provisions  of  the  act  of  Congress 
of  1894  above  referred  to,  there  was  no  doubt 
that  tb^  came  within  the  terms  of  that  act, 
and  would  have  been  entltl?d  to  st  enter 
the  lands,  but  for  the  fact  that  the  disposal 
of  these  lands  had  been  provided  for  by  the 
act  of  Cbngress  which  allowed  the  state  to 
take  the  lands  as  indemnity  lands  as  above 
m«itloned.  It  seems  to  have  been  a  mere 
■chance  that  the  state  selected  these  lands 
Instead  of  others  in  the  abandoned  reservation. 
But  for  the  unfortunate  fact  that  these  lands 
were  selected  by  the  state  when  others  might 
■n*  well  have  been  selected,  the  defendants 


would  have  been  recognised  by  the  Land 
Department  of  the  government,  and  would 
have  been  allowed  to  take  these  lands  un- 
der the  homestead  law;  and  so  it  seems  mani- 
fest that,  although  when  they  went  upon  the 
lands  they  did  so  without  any  assurance 
from  the  general  government  that  they  would 
or  could  acquire  title  to  the  lands,  still  the 
govOTnment  did  not  regard  them  as  wrong- 
doers; bat,  on  the  other  hand,  enacted  legisla- 
tion whi<^  would  have  protected  them  and 
would  have  given  them  the  lands  which  they 
had  occupied  and  improved,  but  for  the  ac- 
cident that  the  state  mistakenly  selected 
these  lands  Instead  of  other  lands  equally 
available  which  it  might  have  selected.  The 
state  seems  to  have  anticipated  that  such 
conditions  might  exist  As  early  as  1875,  the 
Legislature  enacted:  "Any  person  or  persons 
who  shall  have  resided  oontlnuonsly  for  a 
term  of  five  years  on  lands  selected  in  lien 
of  sections  16  and  36  for  common  school 
purposes,  shall,  when  the  state  acquires  title 
thereto,  have  the  privilege  of  purchasing 
the  same,  on  the  same  terms  as  other  school 
lands  are  purchased  from  the  state:  Provid- 
ed, that  such  lands  shall  be  appraised  under 
direction  of  the  county  commissioners,  at  not 
less  than  $7  per  acre:  Provided  further.  That 
such  appraisal  shall  not  include  any  improve- 
mente  placed  on  said  lands  by  the  person 
so  purchasing  the  same."  This  law  was  in 
force  when  these  defendants  went  upon  the 
lands  in  question,  and  made  the  most  of  their 
improvements  thereon,  and  also  when  they 
made  their  application  to  the  general  gov- 
ernment to  enter  the  lands  under  the  home- 
stead law,  and  were  denied  the  right  to  so 
enter  them  because  of  the  fact  that  the 
land  had  been  disposed  of  by  the  general 
government  by  allowln;;  the  state  to  take  the 
land  as  Indemnity  school  lands.  If  this  stat- 
ute had  remained  In  force  until  this  action 
was  begun  there  could  be  no  doubt  of  the 
rights  of  these  defendants.  Under  this  stat- 
ute it  would  clearly  have  been  the  duty  of  the 
state  to  tiave  appraised  all  of  the  improve- 
mente  that  the  defendanta  had  placed  upon 
these  lands  separately  from  the  lands  them- 
selves before  attempting  to  lease  the  lands 
to  these  defendanta  or  to  any  other  person. 
No  such  appraisment  was  made  by  the  state 
and  without  such  appraisment  the  leases 
were  made  under  which  these  interveners 
claim.  The  statute  in  question  whs  repealed 
by  the  act  of  1899  (Laws  1899,  p.  300,  c.  69), 
and  the  question  is  as  to  the  effect  of  this 
repeal  upon  the  rights  of  these  defendants. 
The  act  of  18d7  repealed  prior  acta  governing 
the  entry  and  leasing  of  school  lands,  and 
provided  general  laws  governing  the  educa- 
tional lands  of  the  state.  By  section  number 
B  of  said  act  (Laws  1897,  p.  319.  c.  71), 
provision  is  made  "for  paying  for  mov- 
able Improvemente"  to  the  person  own- 
ing the  same  and  giving  to  any  person 
having  made  such  movable  improvements 
the  option  for  six  months  of  removing  them 
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from   th«  land  or  acc^tlng  the  appraised 
value  thereof.    Although  these  proTtelons  are 
ezpreesed  In  general  terms,  and  might  In  the 
absence  of  any  other   legislation  npon  the 
subject  be  construed  to  apply  to  the  case  at 
bar,  yet  In  view  of  £he  act  of  1875  above 
referred  to,  which  was  continued  in  force, 
and  must  be  construed  with  the  new  act, 
this  section  cannot  be  applied  to  these  de- 
fendants.   From  the  time  that  this  act  of 
187S  was  enacted  until   its  .repeal   in  18Q0, 
the  laws  governing  the  educational  lands  of 
the  state  were  repeatedly  changed,  amended, 
repealed,  and  re-enacted.    But  the  Legisla- 
ture at  each  session  recognized  this  act  of 
1875.    It  constitutes  a  special  provision  gov- 
erning the  rights  of  settlers  upon  goverment 
lands  that  afterwards  may  become  a  part  of 
the  school  lands  of  the  state  by  their  selectl<m 
as  Indemnity  lands  "In  lieu  of  sections  16  and 
36  fbr  common  school  purposes"  and  must, 
of  course,  govern  any  general  provisions  of 
the  statute  enacted  with  it     Section  17  of 
the  act  of  1899,  p.  809,  c.  69  provides  for  the 
forfeiture  of  leases  for  the  nonpayment  of 
rent  and  contains  the  only  reference  in  the 
act  to  improvements  on  the  school  lands  in 
the  following  words:    "Persons  owning  mov- 
able improvements  on  lands  reverting  to  the 
state    may    remove    the    same    within    six 
months  after  such  land  is  released  and  all 
improvements   not  so  removed  shall    inure 
to  the  benefit  of  the  new  lessee."    This  sec- 
tion, of  course,  could  not  apply  to  these  de- 
fendants.   Section  4  provides  for  the  apprals- 
ment  of  school  lands  and  Its  language  Is  so 
general  as  to  Include  the  lands  in  question. 
Nothing  is  said  in  this  section  in  regard  to 
Improvements   upon   the   lands.    Under   the 
law  as  It  existed  at  the  time  this  section  was 
adopted,  the  improvements  ui)on  these  lands 
belonged   to   the  settlers  thereon   who   had 
placed  them  there;  and  we  think  that  rather 
than  to  conclude  that  the  Legislature  in- 
tended   to    confiscate    these    Improvements, 
the  section  should  be  construed  to  require 
the  state's  rights  and  interest  in  the  land  to 
be  appraised  which  would  not  include  the 
Improvements   made   by   bona    fide   settlers 
upon  lands  that  had  been  selected  by  the 
state  as  "indemnity  school  lands,"  which  im- 
provements, by  the  act  of  1875,  would  belong 
to  such  settlers.    The  lands  then  should  have 
been  appraised  separately  from  the  improve- 
ments, and  these  settlers  should  have  been 
given  the  opportunity  to  lease  the  lands  upon 
such  appraisement     Without  such  appraise- 
ment and  opportunity  to  the  settlers,  the  state 
would  not  be  entitled  to  the  possession  of  the 
land,  and  could  not  make  a  valid  lease  thereof 
to  other  persons,  and  this  action  therefore  can- 
not be  maintained.     The  fact  that  further  leg- 
islation may  be  necessary  to  enable  these  set- 
tlers to  purchase  the  lands  upon   such  ap- 
praisement, or  otherwise  avail  themselves  of 
the  value  of  their  Improvements,  does  not 
relieve  the  state  officials  of  the  duty  to  cause 
the  lands  to  be  appraised  separately  from  the 


improvements  aa  above  Indicated,  and  to 
allow  these  settlws  to  lease  the  lands  apon 
such    apprars^nent 

2.  These  defendants  at  first  resisted  the 
claims  of  the  state  npon  the  gronnd  tliat  the 
law  had  not  been  complied  with  by  the  state, 
and  that  for  other  reasons  the  state  was  not 
entitled  to  these  lands  as  indonnity  school 
lands.  Vpoa  that  theory  the  defendants  ap- 
plied to  the  Land  Dq)artment,  as  before 
stated,  to  enter  these  lands  under  the  home- 
stead act,  but  this  contention  was  decided 
against  them  both  by  the  General  Land  Office, 
and  by  this  court  in  State  v.  Tanner,  supra. 
It  is  now  insisted  that  by  making  this  con- 
tention the  defendants  have  estopped  them- 
selves to  claim  that  they  are  entitled  to 
the  improvements  which  they  haa  made  up- 
(m  the  land  under  the  statutes  of  this  state 
regulating  the  entry  and  leasing  of  school 
lands,  bnt  we  do  not  see  any  merit  in  this 
objection.  It  does  not  appear  that  the  right 
of  the  state  to  the  lands  themselves,  as 
against  these  defendants,  was  so  clear  and 
free  from  all  doubt  as  to  Justify  a  charge  of 
bad  faith  against  the  dtfoidants  In  attempt- 
ing to  homestead  the  lands;  and  when  it  was 
decided  that  they  were  not  entitled  to  the 
land,  no  good  reason  appears  why  they 
should  not  be  allowed,  after  it  had  t>een  es- 
tablished that  these  lands  are  a  part  of  the 
school  lands  of  the  state,  and  came  within 
the  provisions  of  the  act  of  1875,  to  ask  the 
state  to  comply  with  the  provisions  of  that 
act 

We  conclude  that  neither  the  state  nor  the 
interveners  were  entitled  to  the  possession 
of  these  lands  when  this  action  was  begun. 

The  action  therefore  is  dismissed,  at  the 
cost  of  the  state. 


LINCOLN  TP.  T.  KANSAS  CITY  A  O.  B. 

GO.  et  al. 
(Supreme  Court  of  Nebraska.   June  20,  1906.) 

L  RAII.B0AD8  —   POBOHASB  OR   FOBBOLOSUBX 
SAI.E— LlABILITT  OF  PUBCHASEE. 

A  railroad  corporation,  which  sncceeds  lo 
the  property  and  riehta  of  another  railroad  cor- 
poration through  the  medium  of  a  sale  upon 
a  decree  of  foreclosure,  or  other  Judicial  sale. 
Is  not  answerable  for  the  general  debts  of  the 
corporation  whose  property  and  franchises  are 
thus  acquired. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  i  661.] 

2.  MaNICIPAI.      GOBPOBATIOnS    —    Railboad 
Aio  Bonds. 

The  right  of  a  township  In  this  state  to 
maintain  an  action  to  recover  the  valae  of  bonds 
voted  by  the  electors  of  the  township  to  aid  in 
the  construction  of  a  railroad  doubted. 
(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Ciourt,  Kearney 
County;  Hollenbeck,  Judge. 

Action  by  Lincoln  township  against  the 
Kansas  City  &  Omaha  Railroad  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 
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Joel  Hall  and  B.  C.  Calkins,  for  appellant 
J.  W.  Deweese  and  J.  h.  McPbeely,  for  ap- 

pellees. 

DUFFIB,  O.    The  plaintiff  and  appellant 
to  one  of  the  organized  townships  of  Kearney 
«nint7.   Neb.     Its  petition  filed  In  the  dis- 
trict court  in  this  case  Is  very  Tolumlnons, 
bat  the  material  facta  may  be  briefly  stated 
as  follows :     In  the  year  1887  the  Burlington 
&  Mlsaoarl  Rlyer  Railroad  Company,  which 
then  was  and  still  Is  a  part  of  the  Chicago, 
Borlingbm    cc    Qalucy    System,   owned   and 
opwated  all  the  railroads  in  Kearney  coun- 
ty.   About  this  time  the  defendant,  the  Kan- 
sas City  &  Omaha  Railroad  Company,  was 
organized  and  projected  a  line  from  Fair- 
field, in  Clay   county,  to  Alma,  in  Harlan 
county.    It  solicited  aid  from  the  people  of 
Lincoln  township,  Hid  as  an  inducement  to 
voting  bonds  represented  to  the  electors  of 
tbe  township  that  the  road  would  be  operated 
In  close  traffic  connection  with  the  St  Joseph 
&  Grand  Island  Railroad  and  with  the  Union 
Pactflc  Railroad  and  the  various  other  lines 
Icnown  as  tbe  Union  Pacific  System;   that  it 
would  give  the  people  of  the  township  the 
advantage   of   a  competitive  road,   and  In- 
crease their  facilities  for  reaching  competi- 
tive markets,  and  tbe  Interchange  of  business 
with  the  various  towns  and  cities  reached 
by  the  roads  of  the  Union  Pacific  System. 
Acting  upon  these  Inducements  the  electors 
of  the  township  on  March  26,  1887,  voted 
aid  to  tbe  extent  of  $23,500.    The  road  was 
constructed,  the  aid  bonds  delivered  to  tbe 
company,   and  the  road  operated  according 
to  the  r^resentatlons  made  until  about  June 
1,  19U2.    It  is  further  alleged  that  tbe  Kan- 
sas City  &  Omaha  Railroad  Company  had 
issued  bonds  and  secured  them  by  a  mort- 
gage upon,  its  road  and  franchises,  and  that 
tbe  mortgage  was  foreclosed  in  the  United 
States  Circuit  Court  for  the  District  of  Neb- 
raska, in  189C,  and  the  road  and  Its  franchises 
gold  to  tbe  Kansas  City  &  Omaha  Railway 
Company  ;   that  said  new  company  took  pos- 
session about  September,  1896,  and  continued 
to  operate  tbe  same  in  traffic  connection  with 
tbe  Union  Pacific  and  Grand  Island  Systems 
and  in  competition  with  the  Chicago,  Bur^ 
llngton  &  Qulncy  System,  until  July  1,  1902 ; 
that  on  that  date  the  Kansas  City  &  Omaha 
Railway  Company  ceased  to  operate  the  road, 
and  surrendered  it  to  the  Burlington  k  Mis- 
souri River  Railroad  Company,  which  road 
has  ever  since  operated  the  same  as  a  part  of 
tbe  Chicago,  Burlington  &  Qulncy  System. 
It  is  further  alleged  in  the  petition  that  the 
Circuit   Court  of  the  United  States,   in  its 
decree  foreclosing  the  mortgage  made  by  the 
Kansas   City  &  Omaha   Railroad  Company, 
expressly  reserved  to  said  court  the  right 
to  retake  and  resell  all  said  property,  rights, 
and  franchises  in  satisfaction  of  any  Judg- 
ment which  might  thereafter  be  found  against 
said  Kansas  City  &  Omaha  Railroad  Com- 
pany upon  any  liability  then  existing  against 


said  company.  Upon  the  theory  that  the 
representations  made  by  the  agents  of  the 
Kansas  City  &  Omaha  Railroad  Company  to 
secure  tbe  voting  of  bonds  in  aid  of  Its 
construction  constitute  a  contract  between 
the  company  and  the  township  and  its  elec- 
tors, and  that  said  contract  has  been  breach- 
ed by  the  failure  of  that  company  and  its 
successors  In  the  ownership  of  tbe  road  to 
operate  tbe  same  in  connection  with  the 
Union  Pacific  and  Grand  Island  Systems,  and 
in  competition  with  the  Chicago,  Burlington 
&  Qulncy  System,  this  action  was  brought  to 
recover  the  value  of  the  l>ondB  donated  to 
said  road.  A  demurrer  to  this  petition  was 
overruled,  after  which  tbe  defendants  an- 
swered, and  a  trial  resulted  in  a  Judgment 
for  the  defendants,  which  we  are  asked  to 
review. 

It  is  true  that  In  Wullenwaber  v.  Dunigan, 
80  Neb,  877,  47  N.  W.  420,  13  L.  R.  A. 
811,  and  In  Nash  v.  Baker,  37  Neb.  713,  56 
N.  W.  376,  an  action  was  maintained  by  a 
taxpayer  to  enjoin  the  Issue  of  bonds  voted 
in  Bid  of  a  railroad  company,  upon  the 
ground  that  false  and  fraudulent  representa- 
tions had  been  made  by  the  company  through 
Its  officers  and  agents  by  which  the  electors 
were  Induced  to  cast  an  affirmative  vote  upon 
the  proposition.  But  in  these  cases  the  one 
whose  property  was  to  be  affected,  whose 
rights  were  endangered,  was  the  plaintiff  in 
the  action.  After  a  somewhat  extended  ex- 
amination, we  have  failed  to  find  any  case 
which  Is  a  precedent  for  the  one  under  con- 
sideration. The  cases  cited  and  relied  upon 
by  this  court  in  its  opinion  in  Wullenwaber 
T.  Dunigan,  supra,  are  all  cases  where  the  in- 
terposition of  the  court  was  sought  to  protect 
a  piaintifT  against  the  enforcement  of  a  right 
claimed  by  the  defendant,  but  grounded  upon 
fraudulent  acts  of  tbe  railroad  company  or 
those  of  its  agents.  Curry  v.  Board  of  Su- 
pervisors (Iowa)  15  N.  W.  602,  and  Sinnett 
V.  Moles,  38  Iowa,  25,  were  cases  to  enjoin 
the  collection  of  a  tax  voted  In  aid  of  a  rail- 
road company,  the  electors  being  induced 
to  this  course  by  false  and  fraudulent  repre- 
sentations made  by  the  company  through  Its 
agfflits.  Wickham  v.  Grant,  28  Kan.  517,  and 
Melendy  v.  Keen,  89  111.  395,  were  actions 
upon  obligations  given  by  the  defendants  to 
aid  a  railroad  company  in  tbe  construction 
of  its  line.  The  defendants  pleaded  that 
the  obligations  were  obtained  from  them 
through  false  and  fraudulent  representations 
made  by  the  agents  of  the  company,  and  this 
defense  was  held  good.  Sandford  v.  Handy, 
23  Wend.  (N.  Y.)  260,  Vreeland  v.  New  Jer- 
sey Stone  Co.,  25  N.  J.  E>q.  140,  and  Davis 
&  Co.  V.  Dumont  37  Iowa,  47,  hold  that 
subscriptions  to  the  stock  of  a  corporation.  If 
procured  by  fraud,  will  be  set  aside.  Burhop 
V.  Milwaukee,  18  Wis.  431,  holds  that  a 
court  of  equity  may  relieve  the  cloud  of  a 
mortgage  given  a  railroad  company  to  secure 
a  note  executed  ns  a  stock  subscription  to  the 
corporation     when     fraudulently     obtained. 
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And  HGClellan  v.  Scott,  24  Wis.  81,  bolda 
tbat  fraudnlent  representations  made  by  a 
railroad  company  relating  to  Its  pecuniary 
condition,  is  ground  for  avoiding  a  contract 
of  sale  of  land  obtained  thereby.  None  of 
these  cases  are  authority  in  support  of  the 
claim  of  the  plaintiff  In  this  action.  In 
each  of  them,  the  action  was  brought,  or  the 
defense  maintained,  by  the  party  directly  In- 
terested and  who  would  have  been  damaged 
by  the  enforcement  of  the  contract  Another 
feature  of  these  cases,  which  does  not  obtain 
here,  was  that  fraud  was  the  ground  of  the 
action.  In  this  case  no  charge  of  fraud  is 
made.  From  1887  to  1896  the  original  com- 
pany to  which  this  aid  was  voted,"'  oper- 
ated Its  toad  and  performed  every  condition 
upon  which  the  aid  was  obtained  and  every 
representation  made  to  the  electors.  Through 
no  fault  of  Its  own  and  because  of  Its  in- 
ability to  pay  Its  Just  obligations,  Its  prop- 
erty was  sold  under  a  decree  of  the  United 
States  Circuit  Court  and  passed  to  another 
corporation,  which  operated  the  road  from 
1896  to  1902,  apparently  to  the  full  satis- 
faction of  every  one  concerned.  No  charge 
of  fraud  Is  made  in  the  foreclosure  proceed- 
ings, nor  in  the  organization  of  the  new  com- 
pany which  bought  in  the  property;  nor  is 
there  any  circumstance  connected  with  these 
transactions  giving  rise  to  even  a  suspicion 
of  frand.  The  defendants,  then,  are  liable, 
if  at  all,  not  because  of  any  fraud  perpe- 
trated, but  for  breach  of  contract,  and  It  Is 
familiar  law  that  claims  for  breach  of  con- 
tract cannot  be  awarded  priority  over  the 
bondholders  of  a  railroad  company,  nor  do 
they  become  an  enforceable  claim  against 
a  corporation  which  succeeds  to  another  on 
foreclosure  proceedings.  In  Austin  t.  Te- 
cnmseh  National  Bank,  49  Neb.  412,  68  N. 
W.  628,  85  L.  R.  A.  444,  59  Am.  St  Rep.  543, 
this  court  said:  "In  order  to  render  a  newly 
organized  corporation  liable  at  common  law 
for  the  debts  of  an  established  corporation 
or  firm  to  whose  business  and  property  it  has 
succeeded,  it  should,  in  the  absence  of  a 
special  agreement,  affirmatively  appear  from 
the  pleadings  and  proofs  that  the  transaction 
in  question  is  fraudulent  as  to  creditors  of 
the  old  corporation,  or  that  the  circumstances 
attending  the  creation  of  the  new  and  its 
succession  to  the  business  and  property  of 
the  old  corporation,  are  of  such  a  character 
as  to  warrant  the  finding  that  It  is  a  mere 
continuation  of  the  former."  In  a  note  to 
the  above  case  found  in  69  Am.  St  Rep.  643- 
558,  numerous  cases  are  cited  In  support  of 
the  rule  that  a  railroad  corporation  which 
succeeds  to  the  property  and  rights  of  an- 
other railroad  corporation  through  the  medi- 
um of  a  sale  upon  a  decree  of  foreclosure 
or  other  judicial  sale>  Is  not  answerable  for 
the  general  debts  of  a  corporation  whose 
property  and  franchises  are  required. 

It  is  claimed  by  the  appellant  that  the 
state.  In  granting  a  franchise  to  the  Omaha 
&  Kansas  City  Railroad  Company,  extended 


the  privilege  which  its  charter  conferred  up- 
on the  condition  tliat  the  company,  on  its- 
part,  should  faithfully  perform  all  the  public 
functions  required  of  it  by  law,  and  that  tb!» 
required  It  to  operate  its  road  In  competltioa 
with  that  of  the  Chicago,  Burlington  &  Qnlncy 
Railway  Company.  Conceding  this  to  be  true, 
it  Is  evident  that  an  action  for  damages  for 
breach  of  contract  is  not  an  appropriate  action- 
to  enforce  such  duty,  and  tliat  the  payment 
of  damages  would  not  tend  in  the  least  to- 
that  end. 

There  are  other  conslderattons  whidi  leaA 
OS  to  believe  tbat  the  Judgment  of  the  district 
court  should  be  affirmed.  While  the  question 
was  not  argued.  It  is  one  of  first  impressions 
that  the  plaintiff  cannot  sustain  the  action. 
It  has  not  been  damaged  in  Its  corporate 
capacity  or  in  any  other  way,  so  far  as  we- 
can  see  from  any  matter  alleged  In  the  peti- 
tion or  offered  In  evidence  What  Interest  has 
It  In  the  alleged  contract  which  entitles  it  to- 
damages  for  a  breach?  It  Is  true  that  the 
bonds  were  issned  In  the  name  of  lincoln  town- 
ship, but  the  electors  of  the  township  voted 
the  bonds  and  the  property  owners  have  paid 
the  same.  What  will  be  done  with  any  mon- 
ey recovered  by  the  plaintiff  ?  To  the  credit  of 
what  fund  will  It  be  placed?  Will  the  town- 
ship itself  become  the  absolute  ownw  or  will 
it  be  distributed  among  those  from  whom  It 
was  collected?  Under  what  authority  does 
the  township  prosecute  this  action  for  the  tax- 
payers, the  real  parties  In  interest?  What 
authority  has  it  to  distribute  the  fund  and  to 
whom  shall  distribution  be  made?  Are 
the  present  owners  of  the  land  who  probably 
bought  and  fixed  the  price  In  contemplation 
of  this  tax,  to  receive  it,  or  such  portion  of 
it  as  they  have  paid,  or  does  the  whole 
amount  assessed  against  any  particular  tract 
belong  to  the  owner  at  the  time  the  aid 
was  voted?  Under  what  statute  is  It  made 
the  duty  of  the  township  to  bring  this  action 
or  where,  in  our  laws  relating  to  municipal- 
ities. Is  authority  found  for  a  township  to 
bring  and  maintain  an  action  In  which  it  has 
no  direct  Interest?  To  as  It  seems  quite 
plain  that  the  owners  of  the  property  upon 
which  the  tax  was  levied,  and  who  had  paid 
the  tax  making  up  the  fund,  are  the  real  par- 
ties in  Interest  and  only  ones  who  have  any 
right  to  complain  of  a  breach  of  the  contract,. 
If  the  representattons  which  Induced  the  vot- 
ing of  aid  constitutes  a  contract  in  snch  a 
sense  that  a  fallnre  to  observe  its  terms  en- 
titles the  electors  to  complain  and  to  maln- 
tion  an  action  for  damages.  We  incline  to- 
the  belief  that  the  demurrer  to  the  petition, 
should  have  been  sustained. 

We  recommend  an  affirmance  of  the  Judg- 
ment 

ALBERT  and  JACKSON,  GO,  concur. 

PER  CURIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  judgment  of  the 
district  court  Is  affirmed. 
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MOORB  T.  FIiACK  (MOORB,  Intervener). 
(Supreme  Conrt  of  Nebraska.    Jnne  20,  1906.) 

L  MASBIASS— GOIOfOR-IiAW    liABXIAOB— Bvi- 
DKNCS. 

ESridoice  examined,  and  held  inaufficient  to 
■bow  *  common-law  marriage  between  plaintiff'a 
mother  and  the  deceased. 

2.  BASTABDe  —  ACKROWUDOHKNT    OV    PATEB- 

Hixr. 

A  writing,  to  constitute  an  acknowledg- 
ment of  paterni^  within  the  provisions  of  sec- 
tion 31,  c.  23.  Oomp.  St  19(»  (Cobbey's  Ann. 
St.  1903,  f  4931)  most  be  one  in  which  the 
paternity  la  directly,  nnequivocally,  and  nn- 
gnestionably  acknowledged.  Lind.  v.  Burke,  77 
N.  W.  444,  56  Neb.  785,  followed  and  approved. 

[Ed.  Note. — For  cases  in  point,  SM  vol.  6, 
Cent.  Dig.  Bastards,  I  17.] 

3.  SaXK— BVIDKHCK. 

Evidence  of  a  writing,  claimed  to  have  been 
addressed  by  the  deceased,  Roliert  Moore,  to  the 
motber  of  an  illentimate  child,  and  said  to  con- 
tain the  words,  "Take  good  care  of  our  bov,  and 
call  him  Thomas  Moore,  and  I  will  give  nim  a 
good  start  some  day,"  examined,  and  held  InsufB- 
cioit  to  oonstitnte  a  valid  acknowledgment  ot 
paternity  within  the  meanlns  of  the  statute. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  6, 
Cent.  Dig.  Bastards,  |  17.] 

(Syllaboa  by  the  Conrt) 

Commissioners'  Opinion.  Department  No. 
L  Appeal  from  District  Court,  Kearney  Conn- 
iy;  Hollenbeck,  Judge. 

Action  by  Daisy  D.  Moore  against  Henry  J. 
Fla<^,  In  which  Thomas  Moore  Intervened. 
Jodgmmt  for  defendant  Plaintiff  and  in- 
tervener appeal.    Affirmed. 

Jas.  Clay  and  B.  C.  Calkins,  for  appellant 
Thomas  Moore.  Joel  Hull  and  John  Lathiop, 
for  appellant  Daisy  D.  Moore.  J.  C.  Paul- 
son and  M.  D.  King,  for  appellees  Henry  J. 
Fla«dc   and  others. 

OIJ>HAM,  C.  On  the  18th  day  of  August, 
1889,  Robert  Moore,  a  former  resident  of  the 
state  of  Kentucky,  died  Intestate  In  Kearney 
comity,  Ndl).,  seised  In  fee  of  a  quarter  sec- 
tion of  land  situated  In  that  county.  There- 
after J.  W.  Gllman  was  duly  appointed  ad- 
ministrator of  the  estate,  and  administration 
of  the  estate  was  finally  dosed  and  the  ad- 
ministrator discharged  In  January,  1891. 
During  tbe  progress  of  the  administration 
the  right  of  heirship  to  the  estate  was  con- 
tested between  one  John  F.  Moore,  who  claim- 
ed tbe  estate  as  a  half-brother  of  the  deceas- 
ed, and  a  minor  named  Daisy  D.  Moore,  plaln- 
titr  herein,  who  claimed  to  be  the  daughter 
and  sole  heir  of  the  deceased.  The  minor 
claimant  was  represented  in  the  contest  by  a 
guardian  ad  litem,  who  Is  her  attorney  In 
the  present  suit  The  contest  over  the  heir- 
ship was  continued  from  term  to  term  in 
the  county  court,  and  evidence  was  taken, 
and  the  county  conrt  found  in  favor  of  the 
alleged  half-brother,  and  against  the  claims 
of  DaiS7  Moore.  Thereafter  the  lands  In  con- 
troversy passed  by  mesne  conveyances  from 
John  F.  Moore  to  the  present  defendant. 
Hairy  J.  Flack,  who  purchased  them  on 
July  12;  1892,  and  has  since  occupied  and 


cultivated  the  lands  as  hla  own.  In  January, 
1908,  Daisy  Moore  filed  her  petition  In  the 
district  court  of  Kearney  county,  alleging 
ownership  of  the  lands  In  dispute  as  the 
daughter  and  sole  heir  at  law  of  Robert 
Moore,  deceased.  The  petition  was  subse- 
quently amended,  and  asked  In  substance  to 
set  aside  the  former  decree  of  the  county 
court  that  declared  John  F.  Moore  the  sole- 
heir  at  law  of  Robert  Moore,  deceased,  al- 
leging that  said  decree  was  procured  by  fraud 
and  perjury,  and  asking  to  have  all  mesne 
conveyances  from  John  F.  Moore  to  defend- 
ant, Flack,  canceled  and  held  for  naught,  and 
that  the  title  to  the  lands  in  controversy 
be  quieted  in  her.  Another  alleged  child  of 
Robert  Moore^  named  Thomas  Moore,  inter- 
vened in  the  suit  and  filed  a  petition.  In 
which  he  alleged  that  he  was  tbe  Illegitimate 
son  of  the  deceased,  that  be  had  been  recog- 
nized in  writing  as  sadh  by  tbe  deceased  in 
the  presence  of  a  competent  witness,  and  that 
because  of  such  recognition  be  was  entitled 
to  the  Inheritance  as  the  sole  heir  at  law 
of  Robert  Moore,  deceased.  He  further  al- 
leged that  be  was  an  Infant  In  Kentucky  at 
the  time  of  the  proceeding  In  the  probate 
court  of  Kearney  county.  Neb.,  and  that  h» 
had  neither  personal  nor  constructive  notice 
of  such  proceeding,  and  that  within  one  year 
after  his  arriving  at  his  majority  be  had 
Intervened  In  tbe  suit  to  assert  bis  rights. 
He  also  alleged  that  John  F.  Moore,  to  whom 
tbe  Inheritance  had  been  awarded  In  the 
county  court,  was  a  bastard,  and  not  a  legiti- 
mate half-brother  of  Robert  Moore,  deceased. 
Defendant  answered  each  of  these  petitions, 
alleging  his  ownership  of  tbe  lands  by  mesne 
conveyances  from  John  F.  Moore,  and  pleaded 
the  proceeding  in  the  county  court  as  a  bar 
to  the  claims  of  lx>tb  plaintiff  and  Intervener. 
On  Issues  thus  Joined  there  was  a  trial  to  tbe 
court,  and  a  Judgment  for  tbe  defendant,  and 
the  petitions  of  both  plaintiff  and  intervener 
were  dismissed.  To  reverse  this  Judgment, 
the  plaintiff  and  tbe  Intervener  have  prose- 
cuted their  separate  appeals  to  this  court 

We  will  separately  examine  the  claims  of 
each  of  the  contestants  In  the  light  of  the  evi- 
dence revealed  In  tbe  bill  of  exceptions.  The- 
proof  offered  In  support  of  the  claims  of  heir- 
ship Is  contained  In  depositions  taken  at 
various  places,  and  from  these  depositions  it 
appears  that  Robert  Moore,  deceased,  was 
bom  and  raised  in  Rowan  county,  Ky. ;  that 
be  was  never  married;  that  bis  father  and 
mother  had  each  departed  this  life  before  his 
death;  that  be  was  the  natural  father  of 
both  plaintiff  and  intervener — ^the  former  by 
a  widow  named  Mrs.  Steele,  and  the  latter  hy 
Miss  Omle  Oney.  Plaintiff,  In  support  of  her 
claim  of  heirship,  alleged  a  common-law  mar- 
riage between  the  deceased  and  her  mother. 
This  claim,  however,  is  wholly  unsupported 
by  competent  testimony.  The  evidence  of 
Mrs.  Steele,  tbe  mother  of  plaintiff,  shows 
that  she  never  was  married  to  the  deceased, 
that  she  never  claimed  to  be  bis  wife  while 
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she  lived  with  him  In  Kentucky,  and  that, 
while  be  visited  her  frequently  and  was  the 
father  of  her  child,  yet  she  makes  no  claim 
that  they  lived  together  as  husband  and  wife, 
or  that  be  ever  held  her  out  to  the  world  as 
such.  What  she  does  claim  Is  that  the  de- 
ceased promised  that  he  would  marry  her  It 
she  would  come  to  Nebraska  with  him,  and 
that  he  would  get  a  minister  to  perform  the 
ceremony,  but  that  soon  after  arriving  In  this 
state  he  took  sick  and  died  without  having 
any  ceremony  performed.  According  to  Mrs. 
Steele's  testimony,  the  deceased  only  lived 
about  10  days  after  arriving  In  Nebraska. 
She  further  testified  that  she  was  drawing  a 
pension  as  the  widow  of  her  former  husband 
(Steele),  who  was  a  soldier  In  the  United 
States  army  during  the  Rebellion.  To  our 
minds  this  evidence  is  wholly  Insufficient 
to  support  the  claim  of  a  common-law  mar- 
riage between  plaintiff's  mother  and  the  de- 
ceased, and  It  will  therefore  be  unnecessary 
to  determine  whether  or  not  plaintiff  Is  estop- 
ped by  the  Judgment  of  the  county  court  to 
again  assert  her  right  of  heirship  In  the  lands 
of  the  deceased. 

As  this  disposes  of  plaintiff's  petition,  we 
will  now  examine  the  contention  of  the  In- 
tervener, and  the  sufficiency  of  the  testi- 
mony offered  to  support  his  claim,  under  sec- 
tion 31,  c.  23,  Comp.  St  1903  (Cobbey's  Ann. 
St  1003,  }  4931),  which  provides  that  "every  Il- 
legitimate child  sbali  be  considered  as  the  heir 
of  the  person  who  shall  In  writing,  signed  In 
the  presence  of  a  competent  witness,  have 
acknowledged  himself  to  be  the  father  of 
such  child."  It  appears  from  the  testimony 
that  the  deceased  had  been  adjudged  the 
father  of  the  intervener  in  a  bastardy  pro- 
ceeding instituted  against  him  In  the  connty 
court  of  Rowan  county,  Ky.;  and  It  was 
the  recollection  of  the  county  Judge  presiding 
at  the  trial  that  the  deceased  had  admitted 
In  court  that  be  was  the  father  of  the  child. 
But  there  Is  no  evidence  that  such  admission 
was  made.  If  at  all.  In  writing.  The  inter- 
vener also  Introduced  the  deposition  of  one 
Allan  Gearheart,  who  testified  that  be  bad 
resided  for  many  years  In  Rowan  county, 
Ky.,  and  that  be  had  known  the  deceased, 
Robert  Moore,  since  1870;  that  be  last  saw 
him  at  Farmers,  Rowan  county,  Ky.,  shortly 
before  be  went  to  Nebraska;  and  be  further 
testified  as  folloivs:  "(6)  The  last  time  you 
saw  Robert  Moore,  did  yon  or  not  have  any 
conversation  with  him  relative  to  Omle 
Oney's  bastard  child  Thomas?  If  so,  state 
all  the  facts  fully.  A.  Yes,  sir;  we  were 
talking  about  Omle  Oney's  bastard  child  In 
Fanliers,  Rowan  county,  Ky.,  and  he  [Robert 
Moore]  said  he  wanted  to  get  the  child  away 
from  her.  He  said  It  was  his  child.  He 
said  he  bad  had  the  child  adopted  by  her 
consent,  and  he  wanted  me  to  assist  him 
In  getting  the  child  away.  (7)  Did  be  or 
not  say  or  do  anything  else  on  that  occasion 
In  this  connection?  A.  Yes,  sir.  He  wrote 
her  [Omle  Oney]  a  note.    (8)  Where  Is  that 


note.  If  you  know?  A.  I  don't  know  where 
it  is.  I  gave  It  to  Omie  Oney.  (9)  Do  yon 
remember  what  was  In  the  note,  or  the  sub- 
stance of  what  was  In  It?  A.  Yea,  sir;  In 
part  (10)  Do  you  remember  the  substance 
of  what  was  In  the  note?  A.  Yes,  sir.  (11) 
Please  state  all  that  was  in  the  note,  or  sub- 
stance of  same — ^what  you  did  with  the 
note.  A.  It  says:  'I  am  going  to  Ieav&  I 
have  to  leave  yon.  I  bid  old  Kentucky  good- 
by  for  a  while.  I  don't  Just  know  yrhea  I 
will  be  back.  Take  good  care  of  our  boy, 
and  call  him  Thomas  Moore,  and  I  will  give 
bim  a  good  start  some  day.'  And  I  grave  the 
note  to  Omie  Oney,  and  read  It  for  her.  She 
conid  not  read.  (12)  Is  what  you  have  stated 
ail  of  the  substance  of  what  the  note  con- 
tained? A.  It  Is  all  that  I  remember.  (13) 
How  far  was  Farmers,  Rowan  county,  Ky.. 
from  where  Omle  Oney  lived  at  that  time? 
A.  FJve  miles  west  (14)  Did  Omie  Oney 
at  that  time  live  near  a  post  otRce  or  tele- 
graph station?  A.  Not  nearer  than  Moore- 
head,  three  miles.  (15)  How  often  did  she 
(Omie  Oney]  go  to  the  poet  office?  A.  I 
don't  know  that  she  ever  went  •  •  • 
(18)  Were  you,  or  not,  very  InMmate  with 
Robert  Moore?  A.  Yes,  sir.  We  were  par- 
ticular friends.  (19)  Did  yon,  or  not,  ever 
see  Robert  Moore  with  Thomas  Moore?  If 
so,  state  the  facts  relative  tbereta  A.  Yes. 
sir.  I  have  seen  him  with  the  child  and 
nursing  the  child.  After  Omle  Oney  moved 
on  my  place,  Robert  Moore  would  come  over 
and  stay  two  days  at  a  time  with  the  child, 
staying  at  my  bouse  at  night." 

Witness,  on  cross-examination,  said  that 
the  letter  was  written  and  signed  In  his  pres- 
ence. He  also  testified  that  he  knew  that 
Omie  Oney  could  neither  read  nor  write,  and 
that  was  the  reason  that  he  read  her  the  note. 
He  said  there  were  other  things  In  the  note, 
but  not  very  many,  and  that  be  had  not 
thought  of  the  note  during  the  16  years  In- 
tervening between  the  day  he  read  it  and  the 
day  be  gave  bis  deposition.  Omle  Oney  tes- 
tified that  she  could  neither  read  nor  write, 
but  that  sbe  remembered  the  contents  of  the 
note.  Just  as  stated  by  Gearheart  and  that 
she  put  the  note  away  In  a  paper  box  with 
some  other  papers,  and  that  It  was  lost,  and 
she  was  unable  to  find  It  It  is  clear  that  the 
evidence  with  reference  to  the  bastardy  pro- 
ceeding Is  wholly  Insufficient  to  show  an  ac- 
Ivnowledgment  within  the  provisions  of  sec- 
tion 31,  supra.  So  the  only  question  is  as  to 
the  sufficiency  of  the  testimony  of  Gearheart 
and  Omle  Oney  to  establish  an  acknowledg- 
ment, in  writing,  by  the  deceased,  of  the 
paternity  of  the  Intervener.  There  are  many 
facts  and  circumstances  surrounding  this  al- 
leged writing,  which  are,  in  themselves, 
neither  satisfactory  nor  clearly  convincing 
either  as  to  the  exact  contents  of  the  writing 
or  as  to  the  probability  of  Its  ever  having 
been  executed.  While  It  Is  true  that  the  wit- 
ness of  the  instrument  Is  unlmpeached.  and 
the  mere  fact  that  he  testified  by  deposition 
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should  not,  and  does  not,  In  any  manner  Im- 
pair the  credibility  of  his  testimony,  yet 
the  drcnmstances  gorronndlng  the  writing 
sonsbt  to  be  proved  are  of  snch  a  nature  aa 
to  demand  that  proof  of  the  contents  of  the 
note,  as  alleged,  should  be  very  carefully 
scmttnlzed.  At  the  time  the  communication 
is  alleged  to  have  been  written,  intervener's 
mother  was  living  on  a  place  owned  by  the 
witness  Gearbeart,  and  both  the  witness  and 
the  deceased  knew  that  she  was  wholly  il- 
literate, and  it  is  hard  to  conceive  what  ob- 
ject deceased  would  Iiave  had  in  sending 
Gearheart  with  a  written  message  to  read  to 
her,  when  be  might  as  well  have  communi- 
cated with  her  orally. 

But,  passing  from  the  dubious  circumstan- 
ces surrounding  the  proof  of  the  writing  to 
its  contents,  the  question  arises,  is  it  a  suffi- 
cient recognition  to  create  an  heirship,  with- 
in the  meaning  of  section  31,  supra?  The 
material  portion  of  this  note,  as  testified  to, 
is,  *^ake  good  care  of  our  boy,  and  call  him 
Tbomas  Moore,  and  I  will  give  him  a  good 
■tart  some  day."  In  Lind  v.  Burke,  56  Neb. 
785,  77  N.  W.  444,  the  sufficiency  of  an  ac- 
knowledgment of  paternity  under  this  sec- 
tion of  the  statute  was  examined  into;  and 
while  the  question  as  to  whether  the  instru- 
ment  must  have  been  acknowledged  with  the 
intoit  to  create  a  right  of  heirship  was  not 
determined,  yet  it  was  there  said:  "We  are 
satisfied  that  the  writing  to  fnlflU  the  re- 
quirements of  the  law  must  be  at  least  one 
In  which  the  paternity  is  directly,  unequiv- 
ocally, and  unquestionably  acknowledged." 
It  is  further  said  in  the  opinion:  "It  must 
not  be  forgotten  in  this  examination  that  It 
is  not  because  the  person  can  be  shown  to 
be  the  offspring,  or  is  in  fact  the  illegitimate 
dilld,  tbat  It  may  assert  heirship,  but  be- 
cause It  has  been  In  writing  acknowledged; 
and  hence  the  writing  must  be  In  and  of 
Itself  sufficient,  tmaided  by  extrinsic  evidence, 
to  establisb  the  paternity."  Under  the  rule 
here  announced,  the  writing  relied  on  is 
clearly  Insufficient.  The  reference  to  inter- 
xeaa  as  "our  boy"  In  the  note  is  not  a  clear 
and  unequivocal  acknowledgment  of  the  pa- 
ternity of  the  boy.  ^or  is  the  request  that 
the  child  be  named  Tbomas  Moore  equiva- 
lent to  an  acknowlegment  that  Robert  Moore 
was  the  natoral  father  of  the  child.  Nor 
is  the  promise  that  "I  will  give  him  a 
good  start  some  day"  inconsistent  with  any 
other  theory  than  that  the  writer  of  the 
note  was  the  father  of  the  child.  In  the 
later  case  of  Thomas  v.  Estate  of  Thomas, 
64  Neb.  681,  90  N.  W.  630,  it  was  decided 
that  It  was  immaterial  whether  or  not 
the  writing  was  made  with  the  intent  to 
constitute  an  heirship,  but  the  rule  of  strict 
construction  of  writings  of  this  nature,  when 
made,  as  announced  in  Lind  v.  Burke,  supra, 
was  not  modifledX 

We  are  therefore  of  opinion  that  the  evi- 
dence offered  by  the  Intervener  is  insufficient 
to  ertabllsb  bis  claim  of  h^rship,  and  we 
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recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

AMES  and  EPFBBSON,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  affirmed. 


WILD  V.  STORZ  BREWING  00.  et  aL 
(Supreme  Coart  of  Nebraska.    June  20,  1906.) 

DOWEB— EVIDENOB  TO   BJSTABLISH. 

B.  and  wife  conveyed  certain  real  estate  to 
H.  and  N.  by  warranty  deed  as  security  for  a 
debt  whicti  was  fully  paid  prior  to  the  decease 
of  the  husband.  No  reconveyance  was  ever  had, 
and  by  certain  mesne  conveyances  made  by  N. 
and  the  heirs  of  H.  the  title  finally  vested  in  the 
defendant,  who  liad  notice  that  the  conveyance 
to  H.  and  N.  was  made  as  security  only  and 
was  not  Intended  to  be  an  nnconditional  con- 
veyance. 

Held,  that  the  widow  of  B.  was  entitled  to 
dower  in  such  real  estate. 

[Ed.  Note. — For  cases  in  iwint,  see  voL  17, 
Cent.  Dig.  Dower,  {{  58,  64.1 

(Syllabus  by  the  Ooort) 

CSommissioners*  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Haline  Ctoun- 
ty;  Hurd,  Judge. 

Action  by  Frank  R.  Wild,  guardian  of 
Lydla  A.  Bailey,  against  Storz  Brewing  Com- 
pany and  Eugene  F.  Bailey.  Judgment  for 
plaintiff,  and  the  brewing  company  appeals. 
Modified.  ^ 

Hamilton  A  Maxwell  and  3.  H.  Orlmm, 
for  appellant  J.  A.  Wild,  for  appellee 
Wild.  W.  a.  Hastings  and  W.  S.  McGIntie, 
for  appellee  Bailey. 

DUFFIB,  C  In  November,  1887,  Charles 
B.  Bailey  and  Lydia,  his  wife,  conveyed  two 
lots  in  the  town  of  De  Witt  to  Alexander 
Hawes  and  Wm.  R.  Nelson.  The  conveyance 
was  by  warranty  deed,  but  was  in  fact  a 
mortgage  made  to  secure  Hawes  and  Nelson 
against  liability  upon  a  note  on  which  they 
have  become  security  for  Bailey.  Some  time 
after  the  conveyance,  Mrs.  Bailey  was  com- 
mitted to  the  Insane  asylum,  and  Frank  R. 
Wild  is  her  guardian.  In  due  time  Bailey 
paid  the  note  upon  which  Hawes  and  Nelson 
were  sureties,  and  thereafter,  and  apparently 
at  the  request  of  Bailey,  Nelson  conveyed 
his  Interest  In  the  lots  to  Qeorge  A.  Hunt, 
and  by  several  mesne  conveyances  the 
title  held  by  Nelson  finally  vested  in  Nicholas 
Aeblg,  by  deed  of  March  2,  1901.  In  the 
meantime  Hawes  had  deceased,  and  Aeblg 
commenced  an  action  In  the  district  court  of 
Saline  county  against  his  heirs,  alleging  in 
the  petition  that  the  deed  from  Bailey  and 
wife  to  Hawes  and  Nelson  was  made  as  se- 
curity only;  that  the  debt  which  it  was  made 
to  secure  had  been  fully  paid,  and  the  mort- 
gage thereby  satisfied.  A  decree  to  this 
effect  was  entered  In  the  district  court  on 
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May  9, 1901,  and  the  defendants  In  tbe  action 
were  directed  to  convey  to  the  plaintiff  the 
Iota  In  question,  and  In  defanlt  of  Bucb  con- 
veyance the  decree  was  to  stand  In  Ilea 
thereof.  Aeblg  and  wife  conveyed  the  lots 
to  tbe  Storz  Brewing  Company  by  warranty 
deed  of  date  November  5,  1901,  and  on  or 
about  that  date  the  company  took  possession 
of  the  lots  and  have  remained  In  possession 
to  the  present  time.  Charles  B.  Bailey  de- 
parted this  life  November  11,  1901,  and  this 
action  was  commenced  in  April,  1904,  to 
establish  the  widow's  right  of  dower  in  the 
lots  and  to  recover  from  tbe  Ston  Brewing 
Company  damages  for  detaining  the  same. 
Eugene  F.  Bailey  filed  a  cross-petition  in  the 
action,  claiming  to  be  the  owner  in  fee  of 
said  lots  as  the  only  heir  of  his  deceased 
father.  The  district  court  dismissed  hia 
cross-petition,  and,  as  we  think  the  evidence 
fully  sustains  the  decree  in  tihat  respect, 
this  phase  of  the  case  will  not  t>e  further 
noticed.  A  decree  was  entered  finding  Lydla 
Bailey,  the  widow  of  Charles  B.  Bailey,  en- 
titled to  dower  in  the  lots  and  awarding  her 
damages  against  the  defendant,  the  Storz 
Brewing  Company,  In  the  sum  of  $276.66  as 
damages  for  detaining  the  same. 

Tbe  princiiMl  questions  discussed  in  the 
briefs  of  the  parties  are  the  right  of  the 
widow  to  dower  and  the  amount  thereof.  It 
is  insisted  by  tbe  appellant  that  Lydia  A. 
Bailey,  by  Joining  with  her  husband  in  the 
deeds  conveying  the  lots  to  Hawes  and  Nel- 
son, barred*  her  dower  Intwest  It  is  urged 
that  Charles  B.  Bailey  was  never,  subsequent 
to  tbe  date  of  these  deeds,  seised  of  "an 
estate  of  inheritance"  in  the  lots,  and  his 
widow  is  not  therefore  entitled  to  a  dower 
interest  Crawl  v.  Harrington,  S3  Neb.  113, 
49  N.  W.  1118,  and  Hail  v.  Crabb,  66  Neb. 
892,  76  N.  W.  865,  are  relied  upon  as  authori- 
ties in  support  of  tbis  claim.  In  each  of  the 
cited  cases  the  land  in  which  dower  is 
claimed  was  held  by  the  deceased  spouso 
nnder  executory  contracts  of  purchase,  and 
this  court  held  that  such  contracts  did  not 
vest  in  the  holder  a  freehold  estate  out  of 
which  dower  might  be  claimed.  In  each  of 
these  cases  the  deceased  spouse  never  pos- 
sessed the  legal  title.  They  never  held  more 
ttian  an  equitable  interest  in  the  land  in 
which  dower  was  claimed,  wbiie  in  the  case 
nnder  consideration  the  husband  was  the 
owner  in  fee,  and,  being  so  seised  of  the  legal 
estate,  pledged  it  as  security.  It  is  tme  tliat 
this  pledge  was  effected  by  means  of  an  ab- 
solute conveyance,  but  to  one  acquainted 
with  the  facta  and  having  knowledge  that 
the  conveyance  was  intended  as  a  mortgage, 
and  not  as  an  unconditional  transfer  of  the 
title,  tbe  form  of  the  instrument  creating  the 
pledge  is  immaterial. 

Sections  4903  to  4906  of  Cobbey's  Annotat- 
ed Statutes  of  1903  clearly  provide  for  dower 
to  the  widow  in  lands  owned  by  the  husband 
In  fee,  but  incumtxied  by  mortgage.     If, 


instead  of  conveying  by  deed  by  way  of  aecnr- 
Ity,  Bailey  had  executed  an  ordinary  mort- 
gage upon  these  lots  to  Hawes  and  Nelson, 
no  one  would,  under  otir  statute,  question  the 
widow's  right  of  dower  in  the  equity.  On 
principle  we  cannot  see  how  any  different 
rule  would  apply  to  a  purchase  of  the  lots 
In  question  who  Iiad  notice  that  tbe  convey- 
ance to  Hawes  and  Nelson  was  by  way  of  se- 
curity, and  not  intoided  to  (^>erate  as  an  un- 
condltt<maI  conveyance  of  tlie  title  to  them. 
Tliat  the  Storz  Brewing  Company  liad  knowl- 
edge that  this  conveyance  was  bywbyofsecn- 
rity  only  is  abundantly  shown  by  the  evi- 
dence; the  abstract  of  title  furnished  prior 
to  Its  purchase  containing  the  proceedings 
bad  in  tbe  district  court  of  Saline  county  in 
the  case  brought  by  Aebig  to  have  such  con- 
veyance declared  a  mortgage.  Relating  to 
tbe  amount  of  the  damages  allowed  for  de- 
taining the  dower  of  the  widow,  section  4924, 
Cobbey's  Ann.  St  1903,  is  as  follows: 
"Such  damages  shall  be  one-third  part  of  the 
annual  value  of  the  mesne  profits  of  tbe  lands 
in  which  she  shall  so  recover  her  dower,  to  be 
estimated  in  a  suit  against  the  heirs  of  her 
husband  from  the  time  of  his  death  and  in 
suits  against  other  persons  from  the  time  of 
her  demanding  her  dower  of  such  persons." 
There  is  no  competent  evidence  in  the  rec- 
ord that  demand  of  dower  was  made  upon 
the  Storz  Brewing  Company  prior  to  the 
commencement  of  this  action.  It  is  tme 
that  one  of  the  witnesses  testifies  to  a  letter 
written  to  tbe  company  some  time  previous 
to  the  commencement  of  the  action,  but  the 
letter  was  not  produced  and  a  copy  thereof 
was  improperly  admitted  in  evidence  over 
the  objection  of  the  defendant 

We  recommend  that  tbe  decree  of  tbe  dis- 
trict court  be  modified  so  as  to  allow  dama- 
ges to  the  plaintiff  on  account  of  the  dower 
of  his  ward  at  the  rate  of  |20  qnarteriy  from 
tbe  commencement  of  the  action,  and  that  in 
all  other  respects  the  decree  stand  affirmed. 

ALBERT  and  JACKSON,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  decree  of  the  dis- 
trict court  is  modified  so  as  to  allow  damages 
to  the  plaintiff  on  account  of  dower  to  his 
ward  at  the  rate  of  |20  quarterly  from  the 
commencement  of  the  action,  nnd  that  in  all 
other  respects  the  decree  stand  afOrmed. 


BARBER  V.   VIMiAGE  OP  FRANKtilN. 
(Supreme  Court  of  Nebraska.    June  20,  1906.) 

MuniCIPAI.    CORPOBATIOIfS   —    TEBBITOBT    Ilf- 
OLUOED — DETAOHIIfO  TEBRITOBT. 

The  fact  that  the  owner  of  unplatted  land, 
used  exclusively  for  agricultural  purposes  for 
some  years,  tacitly  Rubmltted  to  its  inclasion  in 
the  incorporated  limits  of  a  town,  doM  not 
estop  him  from  proceeding,  under  ths  statute, 
to  have  it  disconnected  therefrom, 
(Syllabus  by  the  Court) 
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Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Franklin 
County;  Adams,  Judge. 

Action  by  Anna  Barber  against  the  Tillage 
of  FranUln.  Judgment  for  plalntUf,  and  de- 
fendant appeals.    Affirmed. 

H.  Wtaitmore,  for  appellant  Flanaburg  & 
Williams,  for  appellee. 

DUPFIB,  C  Anna  Barber,  In  her  peti- 
tion, states  that  she  is  the  owner  of  fraction- 
al lots  4,  5,  6,  and  7  of  section  6,  township  1, 
range  14  W.  of  the  slith  P.  M.;  that  said 
premises  are  usedk.  entirely  for  agricultural 
purposes,  and  are  now,  and  for  seyeral  years 
last  past  have  been,  alfalfa  meadow;  that 
these  several  tracts  are  Included  In  the  cor- 
porate limits  of  the  village  of  Franklin, 
but  are  not  in  any  wise  benefited  by  said  In- 
corporation, and  should  not  properly  be  In- 
cluded In  the  limits  of  the  village;  that  they 
are  not  used  for  village  purposes,  and  have 
never  beenplatted  or  subdivided  as  village  lots, 
btocks,  or  tracts.  She  asks  that  they  may  be 
detached  from  the  village  of  Franklin  and 
disconnected  therefrom.  The  village  filed 
answer,  alleging  that  it  was  Incorporated  In 
July.  1883,  and  that  the  tracts  described  In 
plalntUTs  petition  were  Included  within  Its 
corporate  limits,  and  that  since  tliat  date  the 
Tillage  has  exercised  corporate  powers  and 
functions  over  said  land;  that  plalntlfl  was 
a  reatdent  of  the  village  at  the  time  of  its 
incorporation,  knew  that  her  lands  were  In- 
corporated, and  knew  that  her  lands  were 
biclnded  In  the  corporation.  It  is  farther  al- 
leged that  the  lands  are  mostly  smooth,  level 
lands  and  adjoin  the  platted  part  of  the  tU- 
lage,  except  that  a  railroad  right  of  way  lies 
between  about  one-bait  of  plaintiff's  lands 
and  the  platted  part  of  the  yUlage.  The 
answer  admits  that  the  land  described  In  the 
petition  Is  yet  unoccupied  as  residence  land. 
Is  nnplatted,  and  being  used  for  agricultural 
purposes.  The  case  was  submitted  to  the  court 
upon  the  petition  and  answer,  and  Judgment 
entered  as  prayed  in  plaintiff's  petition.  The 
Tillage  of  Franklin  asks  us  to  review  the 
Judgment  upon  petition  in  error. 

It  Is  Insisted  that,  having  tacitly  submitted 
to  the  Inclusion  of  these  lands  within  the 
incorporation,  plaintiff  cannot  at  this  time 
object  that  they  were  Improperly  Included  or 
ask  that  such  lands  be  now  disconnected 
from  the  ylllaga  MeClay  t.  City  of  Lincoln, 
32  Neb.  412,  49  N.  W.  282,  and  South  Platte 
Land  Co.  T.  Buffalo  County,  IB  Neb.  605. 19  N. 
W.  711,  are  authorities  in  support  of  the  con- 
tention that,  where  one  tacitly  consents  that 
his  land  may  be  Included  within  an  Incorpo- 
rated town  and  takes  no  action  to  disaffirm 
lor  some  years  thereafter,  be  has  no  stand- 
ing in  court  to  ask  that  the  lands  be  discon- 
nected. We  do  not  think  that  these  cases  go 
to  the  extent  claimed.  In  each  of  these 
owes  an  Injunction  was  songht  against  the  I 


imposition  of  municipal  taxes  upon  lands 
included  within  the  corporate  limits,  upon 
the  ground  that  they  were  agricultural  lands 
and  were  Improperly  Included  In  the  corpo- 
ration. If  we  understand  the  opinions,  it  Is 
held  merely  that  the  court,  on  an  application 
for  An  injunction  against  a  collection  of 
municipal  taxes,  will  not  examine  the  valid- 
ity of  the  corporation  or  the  right  to  Include 
within  the  corporate  limits  lands  claimed  to 
have  been  improperly  Included.  This  would 
be  attacking  the  validity  of  the  corporation 
in  a  collateral  proceeding  and  not  allowable. 
The  plaintiff  below  Is  proceeding  under  our 
statute  to  have  her  lands  disconnected.  This 
is  a  right  conferred  by  statute,  and,  while 
the  case  Is  triable  as  an  action  in  equity,  no 
equitable  defense  has  been  interposed  to  the 
relief  which  she  Is  asking.  It  is  not  shown 
that  any  Indebtedness  has  been  Incurred  and 
Is  still  outstanding  against  the  village  upon 
the  strength  of  these  lands  being  subject  to 
taxation  to  bear  Its  proportion  of  that  ex- 
pense. It  is  not  alleged  that  the  lands  have 
been  in  any  wise  benefited  by  being  Included 
In  the  corporation  or  that  corporate  Improve- 
ments have  been  extended  over  them.  The 
fact  that  the  party  has  submitted  for  some 
years  to  municipal  taxation  for  which  sbe 
was  In  no  wise  benefited,  is  not  an  argument 
in  favor  of  longer  imposing  upon  her  the  bur^ 
den  of  municipal  taxes. 

We  think  the  district  court  was  right  in 
disconnecting  her  lands  and  relieving  them 
from  the  burden  of  municipal  taxation,  and 
recommend  an  affirmance  of  the  judgment. 

ALBERT  and  JACKSON,  CC,  concur. 

PKR  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  of  th* 
district  court  Is  afiirmed. 


OREGORT  et  al.  v.  VILLAOB  OF 

FRANKLIN. 

(Supreme  Court  of  Nebraska.   June  20,  1906.) 

MUNICIPAI.  CoBPosATions  —  Tkbbitobt  1m- 

0I.X7DED— DetACRIRQ    TKBBnOBT. 

A  Judgment  of  the  district  court  in  a  pro- 
ceeding under  the  statute  (section  101,  e.  14, 
Comp.  St  1903;  Cobbey's  Ann.  St  1003,  1 
8776),  to  detach  territory  from  a  mnnielpal  cor- 
poration, will  not  be  hnpeached  upon  appeal, 
in  the  absence  of  a  showine  that  the  trial  Judge 
committed  an  important  mistake  of  fact  or  made 
an  erroneous  inference  of  fact  or  of  law. 
Michaelson  v.  Village  of  Tilden  (Neb.)  101  N. 
W.  1028,  followed  and  approved. 

[Ed.  Note. — For  cases  In  point,  see  vol.  86, 
Cent  Dig.  Municipal  Corporatl«»s,  {  93.] 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  Na 
L  Appeal  from  District  Court,  Franklin 
County;  Adams,  Judge. 

Action  by  Ella  Gregory  and  others  against 
the  Tillage  of  Franklin.  Judgment  for  plahi- 
tlffs,  and  defendant  appeals.    Affirmed. 
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H.  Wbltmore,  for  appellant  Albert  B. 
Peck  and  H.  W.  Sbort,  tor  appelleea 

OLDHAM,  C.  On  the  23d  day  of  January, 
1905,  tbe  plaintiffs  in  tbe  court  below  filed 
their  petition  under  the  provisions  of  section 
8776,  Cobbey's  Ann.  St  1903,  asking  that 
their  respective  pieces  of  land,  therein  de- 
scribed, be  detached  from  the  village  of 
Franklin,  in  Franklin  county.  Neb.,  alleging 
as  reasons  therefor  that  "the  said  lands  and 
all  of  the  same  are  used  for  agricultural 
and  farming  purposes  only,  and  are  not  bene- 
fited by  such  incorporation  in  any  manner; 
that  th^  nor  any  of  said  described  tracts  are 
used  for  village  purposes;  that  they  are  not 
properly  subject  to  being  Included  in  said  in- 
corporate limits  of  said  village  of  Franklin, 
and  your  petitioners  and  applicants  are  a 
majority  of  the  legal  voters,  and  the  only 
owners  and  occupants  of  any  and  all  of  said 
tracts  of  land;  and,  further,  your  petitioners 
and  applicants  allege  the  facts  to  be  that 
said  tracts,  nor  any  of  them,  have  ever  been 
surveyed  or  platted  into  blocks  or  lots  for 
town  or  village  pniposes,  but  that,  while 
not  legally  subject  to  such,  the  said  tracts  and 
each  and  every  of  them  have  been  listed 
and  assessed  with  village  taxes  for  each  and 
every  year  since  the  incorporation  of  said  Vil- 
lage of  SYanklin."  Tbe  village,  for  answer 
to'  this  petition,  alleged  that  it  was  duly  in- 
corporated in  July,  1883;  that  all  the  pieces 
of  land  described  in  plalntlfTs'  petition  were 
included  within  the  legal  limits  of  said  village 
at  the  time  of  its  incorporation;  that  the 
village  has  ever  since  that  time  exercised 
corporate  powers  over  such  lands,  and  that 
at  the  time  of  the  incorporation  of  said  vil- 
lage Its  population  was  only  290,  but  that  its 
population  had  increased  until  it  now  con- 
tained more  than  900  Inhabitants ;  that  none 
of  the  plaintiffs,  except  the  Franklin  County 
Agricultural  Society,  owned  any  of  the  land 
described  in  their  petition  at  the  time  of  the 
incorporation  of  the  village,  but  that  each 
and  all  of  them  severally  became  owners  of 
said  land  a  long  time  afterward  with  full 
knowledge  that  the  same  were  included  with- 
in the  corporate  limits  of  the  village.  It 
farther  alleged  that  the  land  owned  by  the 
agricultural  society  has  never  been  assessed 
for  village  purposes;  that  the  land  of  plain- 
tiff Gettle  contains  40  acres,  and  has  a  res- 
idence and  a  flouring  mill  thereon,  and  im- 
mediately joins  tbe  platted  part  of  tbe  vil- 
lage; that  the  land  of  plaintiff  Rose  con- 
tains 40  acres  and  comers  within  the  platted 
part  of  tbe  Tillage,  and  has  located  thereon 
a  residence  and  also  a  park,  which  Is  used 
for  public  assemblages,  camp  meetings, 
dances,  etc.;  and  that  the  balance  of  the 
lands  is  used  for  agricultural  purposes.  The 
answer  further  alleges  that  all  the  land  de- 
scribed in  tbe  petition  is  suburban  in  char- 
acter and  is  adaptable  to  being  cut  up  Into 
residence  lots  containing  a  few  acres,  but 


admits  that  none  at  tbe  land  has  been  platted, 
and  that  except  as  above  stated,  it  Is  used 
for  agricultural  purposes.  There  was  a  re- 
ply to  this  answer  in  which  all  the  facts 
pleaded,  except  the  adaptability  of  the  land 
for  suburban  residences,  were  admitted. 
Plaintiffs  thereupon  filed  a  motion  for  Judg- 
ment on  the  pleadings.  According  to  tbe 
record,  the  court  took  tbe  case  under  advise- 
ment until  the  succeeding  term,  when  he 
entered  judgment  as  prayed  for  in  plaintiffs' 
petition.  There  is  no  bill  of  exceptions  con- 
taining any  evidence  offered  In  the  proceed- 
ing, and,  as  there  was  no  issue  of  fact  ex- 
cept as  to  tbe  adaptabitity  of  the  land  for 
suburban  residences  if  surveyed  In  small 
tracts,  it  is  probable,  although  the  judgment 
does  not  so  recite,  that  the  case  was  deter- 
mined on  the  pleadings  alone. 

Section  8776,  supra,  la  a  provision  for  dis- 
connecting territory  from  cities  and  villages, 
wbicb  is  rather  administrative  than  judi- 
cial in  its  nature.  It  makes  a  provision  by 
which  a  majority  of  tbe  l^al  voters  residing 
on  any  territory  within  and  adjacent  to  the 
corporate  limits  of  any  city  or  village.  If  they 
desire  to  have  the  same  disconnected  there- 
from, may  file  their  petition  in  the  district 
court  of  the  county  in  which  the  city  or  vil- 
lage is  situated  praying  to  have  such  terri- 
tory disconnected,  and  that  on  the  filing  of 
such  petition,  a  notice  shall  be  served  on  the 
village  within  ten  days,  and  if,  on  the  receipt 
of  the  notice,  tbe  village  or  city,  by  a  majority 
vote  of  all  members  elected  to  the  common 
council  or  board  of  trustees,  consmt  Uiat 
such  territory  be  disconnected,  the  court 
then  shall  enter  a  decree  disconnecting  the 
territory,  withont  cost  to  the  village.  It  fur- 
ther provides  that  if  the  village  desires  to 
contest  the  severance  of  the  territory,  it  shall 
file  Its  answer  within  30  days  after  service 
of  a  copy  of  the  petition,  and  that  issue  shall 
thereupon  be  joined,  and  the  cause  shall  be 
tried  by  the  court  as  a  suit  in  equity.  The 
act  also  provides  for  a  review  of  the  judg- 
ment of  the  district  court  either  on  appeal 
or  by  error  proceedings.  In  constmlng  pro- 
ceedings under  this  section  of  the  statute  we 
held.  In  the  recent  case  of  Mlchaelson  v.  Vil- 
lage of  Tllden  (Neb.)  101  N.  W.  1026,  that  "a 
judgment  of  the  district  court  in  a  proceeding 
under  the  statute  (section  101,  c.  14,  Oomp. 
St  1903)  to  detach  territory  from  a  munici- 
pal corporation  will  not  be  Impeached  uiwn 
appeal,  in  the  absence  of  a  showing  that  the 
trial  judge  committed  an  important  mistake 
of  fact  or  made  an  erroneous  inference  of  fact 
or  of  law." 

There  is  certainly  nothing  before  us  in  this 
record  that  shows  either  a  mistake  of  law  or 
fact  by  the  trial  judge.  The  right  to  have 
nnplatted  farm  lands  disconnected  from  the 
corporate  limits  of  cities  and  villages  has 
been  asserted  by  this  court  In  actions  en- 
tirely Independent  of  this  section  of  tbe 
statute.   See  Village  of  Osmond  r.  Smatbwra, 
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62  Neb.  509,  87  N.  W.  810,  and  State  t. 
DImond.  44  Neb.  164,  62  N.  W.  498.  The  an- 
swer of  the  village  does  not  allege  that  the 
Tillage  was  In  debt  at  the  time  the  applica- 
tion for  aeverance  was  made,  or  that  public 
money  had  been  expended  in  grading  and 
Improving  the  streets  and  sidewalks  of  the 
Tillage  along  the  lands  owned  by  the  plain- 
tiflTs,  nor  was  there  any  allegation  that  im- 
provement bonds  of  any  nature  had  been 
Toted  upon  the  city  by  the  acqniescoice  of  the 
owners  of  the  property  sought  to  be  relieved 
from  corporate  taxation.  In  fact,  there  is 
nothing  In  the  answer  of  the  village  which  in- 
terposes an  equitable  objection  to  the  prayer 
of  the  petition. 

We  are  therefore  of  opinion  that  the  Judg- 
ment of  the  district  court  should  be  affirmed, 
which  we  accordingly  recommend. 

AHBS  and  EPPERSON,  COn  concur. 

PEB  CTTKIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  Of  the 
district  court  Is  affirmed. 


RUSSBIiL  ▼.   RUSSEUi. 
(Snpreme  Court  of  Nebraska.    Jane  20,  1906.) 

DiVOBCE— BVIDENCK. 

The   evidence  examined,   and  held  to   sns- 
tain  tlie  decree  of  the  trial  court. 
(Syllabus  by  the  Court.) 

CommiMioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Jefferson 
Coonty;  Eelllgar,  Judge. 

Action  by  Cyrus  B.  Russell  against  Addle 
Bnssell  for  divorce.  Decree  for  defoidant, 
and  plaintiff  appeals.    Modified. 

John  O.  Hartlgan,  for  appellant.  John 
Heasty,  for  appellee. 

JACKSON,  C.  The  plaintiff  ai^ealed  from 
a  decree  denying  him  a  divorce  and  the 
custody  of  minor  children,  and  requiring  him 
to  pay  bis  wife,  for  her  support  and  the 
maintenance  of  the  children,  the  sum  of  |20 
per  month,  and  to  prbvlde  his  family  with 
dectrlc  light  and  fuel.  Submitted  with  the 
main  question  is  an  application  on  the  part 
of  defoidant  for  the  allowance  of  attorney's 
feea  in  this  court,  together  with  a  showing 
that  the  allowance  for  support  made  in  the 
trial  court  has  only  been  partially  paid. 
At  the  time  of  the  trial  both  parties  were 
residents  of  Jefferson  county.  The  decree 
required  the  defendant  to  retain  the  children 
within  the  state  and  afford  plaintiff  reason- 
able opportunity  to  visit  them  on  suitable 
occaslotts,  and  from  the  affidavit  of  plain- 
tiff it  appears  that  since  the  rendition  of 
the  decree  the  defendant  has  removed  with 
the  childrrai  to  Greeley  county,  and  that  fact 
Is  urged  as  a  reason  why  he  should  no 
longer  be  required  to  pay  the  amount  allowed 
tor  maintenance. 

The  evidence  fully  Justifies  the  conclusion 


reached  by  the  trial  court  that  the  plain- 
tiff was  not  entitled  to  divorce.  The  parties 
had  not  lived  together  for  some  months  prior 
to  the  commencement  of  the  divorce  proceed- 
ings. The  plaintiff  is  and  has  been  employed 
for  a  number  of  years  as  engineer  in  an  ^ec- 
tric  lighting  plant  at  Falrbury.  His  duties 
require  him  to  be  in  attendance  at  his  labors 
In  the  nighttime.  He  became  suspicious  of 
the  fidelity  of  bis  wife,  and  proved  some  In- 
discretions on  her  part,  which  she  frankly 
admitted.  The  evidence,  however,  fails  to 
show  anything  of  a  criminal  nature.  It  is 
easy  to  understand  how  a  man  employed  as 
he  was,  being  required  to  work  in  the  night 
and  sleep  in  the  daytime,  and  thus  deprived 
of  such  association  with  his  family  as  ordi- 
narily falls  to  the  lot  of  the  husband,  might 
more  readily  be  induced  to  misconstrue  the 
acts  and  associations  of  the  wife  than  be 
otherwise  would.  He  was  receiving  a  salary 
of  |70  a  month,  and  prior  to  the  divorce  pro- 
ceedings he  contributed  to  the  support  of  the 
family  |20  per  m(Mith  out  of  bis  salary  and 
furnished  them  with  electric  light  and  fuel, 
as  he  is  now  required  to  do  by  the  decree 
of  the  court.  The  fact  that  he  was  to  con- 
tinue providing  light  for  the  home  was  doubt- 
less due  to  the  nature  of  his  employment,  and 
since  the  defendant  has  removed  with  the 
children  to  Greeley  county  the  decree  should 
be  modified,  so  that  he  no  longer  be  required 
to  furnish  electric  light  It  would,  no  dotibt, 
be  impossible  for  him  to  do  so,  nor  would  It 
be  convenient  to  attend  to  furnishing  fuel. 
The  removal  of  the  family,  however,  to  the 
county  of  Greeley  should  not  opiate  to  re- 
lieve him  from  otherwise  performing  the 
decree.  Such  removal  Is  not  a  violation  of 
the  order  of  the  court. 

It  is  recommended  that  the  decree  be  modi- 
fied, and  that  the  plaintiff  hereafter  be  re- 
quired to  pay  to  the  defendant  the  sum  at 
$24  per  month,  and  the  sum  of  $S0  as  fees 
for  counsel  r^resenting  the  defendant  In 
this  court 

AliBBRT    and    DUFFIE,    CC,    concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  decree  of  the  dis- 
trict court  is  modified,  and  the  plaintiff  Is 
required  to  hereafter  pay  to  the  defendant 
the  sum  of  $24  each  month,  and  the  sum  of 
$S0  as  fees  for  counsel  representing  the  de- 
fendant In  this  court 


TAYLOR  T.  HOVER. 
(Supreme  Court  of  Nebraska.    June  20,  1906.) 
Adtebsk  Possession— What  CoNSTrruTEs. 

Instructions  defining  adverse  possession  ex- 
amined, and  held  not  prejudicial  to  the  defend- 
ant 
(Syllabus  by  the  Ckturt) 

Commissioners'  Opinion.  Departmoit  No. 
2.  Appeal  from  District  CX>urt  Sarpy  Coun- 
ty; Sutton,  Judge. 
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Action  by  Frank  D.  Taylor  against  J.  E. 
Horer.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

Ohaa.  Lk  Horer,  tor  appellant  Chas.  A. 
Goes  and  James  Hassett,  for  appellee. 

DUFFIE,  0.  Frank  D.  Taylor  commenced 
this  action  against  J.  E.  Hover  to  recover 
IKissesslon  of  tax  lot  Q  In  section  21,  town- 
ship 14s,  of  range  13  E.  of  the  sixth  P.  M.  in 
Sarpy  county.  His  petition  alleges  a  legal 
estate  in  the  above-described  premises  and 
that  he  is  entitled  to  the  possession  thereof. 
The  answer  was  a  general  denial.  A  verdict 
was  returned  In  favor  of  the  plaintiff,  upon 
which  judgment  was  entered  giving  him  pos- 
session of  the  premises,  and  the  defendant 
has  appealed. 

The  defendant  claimed  title  by  adverse 
possession.  Relating  to  this  defense  the 
court  Instructed  the  Jury  as  follows:  "It  Is 
incumbent  upon  the  defendant,  before  he  can 
recover,  to  satisfy  you  by  a  preponderance  of 
the  evidence  that  be  and  those  under  whom 
he  claims  have  for  a  period  of  ten  years  be- 
fore the  commoicement  of  this  action,  been 
in  the  open,  actual,  continuous,  notorious, 
exclusive,  and  hostile  possession  of  the  land 
In  controversy  claiming  the  same  as  their 
own,  as  against  the  true  owner  and  all  other 
parties."  In  another  instruction  the  court 
defined  "hostile"  as  follows :  "The  word  'hos- 
tile,' when  applied  to  the  possession  of  an 
occupant  of  real  estate  holding  adversely,  is 
not  to  be  construed  as  showing  ill  will,  or 
that  he  Is  an  enemy  of  the  person  holding 
the  legal  title,  but  means  an  occupant  who 
holds,  and  is  In  possession  claiming  to  hold, 
the  land  against  all  other  claimants."  The 
only  error  relied  on  is  the  nse  of  the  word 
"hostile"  In  the  first  instruction  above  quoted. 
This  word  has  usually  been  used  by  the 
courts  to  define  a  possession  adverse  in  its 
nature.  In  Ballard  v.  Hansen,  33  Neb.  864, 
SI  N.  W.  295,  the  use  of  the  word  was  criti- 
cised as  applied  to  an  adverse  possession; 
bat  in  Hofflne  v.  Ewlngs,  60  Neb.  729,  84 
N.  W.  93,  its  use,  with  the  explanation  con- 
tained in  other  Instructions,  was  held  to  be 
without  prejudice  to  the  party  claiming  ad- 
versely to  the  legal  title.  In  the  case  at  bar 
the  undisputed  evidence  dLscloses  that  Hover 
entered  Into  possession  of  the  land  In  dis- 
pute under  a  deed  from  one  Preston.  This 
deed  bears  date  March  4,  1902.  Preston  rent- 
ed the  land  from  the  owner  of  the  legal  title 
tor  the  year  1901.  He  entered  as  tenant  of 
the  legal  owner.  He  continued  In  possession 
after  the  expiration  of  bis  lease,  and  there 
is  nothing  to  show  that  his  possession  was 
based  on  any  claim  of  right,  titie,  or  owner' 
ship.  His  possession  being  taken  under  a 
lease  from  the  legal  owner,  the  presumption 
Is  that  it  continued  in  subordination  to  the 
legal  title,  in  the  absence  of  evidence  show- 
ing that  be  claimed  a  greater  estate.  The 
record  Is  silent,  or  practically  so,  of  any  acts 


on  the  part  of  Preston  tending  to  show  that 
he  asserted  title  as  against  the  true  owner, 
or  claimed  ownership  In  himself  prior  to  his 
conveyance  to  the  defendant  and  appellant. 
The  instructions  of  the  court  were  not  preju- 
dicial to  the  defendant,  and  the  verdict  of 
the  jury  Is  clearly  supiwrted  by  the  evidence. 
We  recommend  an  affirmance  of  the  Judg- 
ment 

AIiBERT  and  JACKSON,  CO.,  ooncnr. 

PER  CURIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  judgment  of  tb0 
district  court  Is  affirmed. 


BRINKWOBTH  et  al.  v.  BHBMBBCK. 
(Supreme  Court  of  Nebraska.    June  20,  1906.) 

IKTOXICA.TIRO  LlQCOBS— GRANT  OF  IjCINSS. 

The  burden  of  proof  ia  upon  an  applicant 
for  liquor  license  to  prove  that  he  is  a  man  of 
respectable  character  and  standing,  when  by 
remonstrance  such  fact  Is  denied. 

[Ed.  Note. — For  eases  in  point,  see  voL  29, 
Cent  Dig.  Intoxicating  Liquors,  {  68.] 

(Syllabus  by  the  Court) 

Clommissioners'  Opinion.  Department  No.  1. 
Appeal  from  District  Court  Gage  County; 
Kelligar,  Jndga 

Action  by  James  0.  Brlnkwortb  and  others 
against  Emanuel  Shembeck.  Judgment  for 
defendant  and  plaintiffs  appeal  Reversed, 
and  petition  dismissed. 

E.  O.  Kretsigner,  for  appeUants.  Blnaker 
&  Bibb  and   Haxlett  ft  Jack,  tor  appellee. 

EPPERSON,  a  A  petition  signed  by  84 
persons  was  presented  to  the  city  council  of 
the  city  of  Beatrice,  praying  that  a  license  be 
granted  to  one  Shembeck  to  sell  malt  spirit- 
uous, and  vinous  liquors  in  the  Second  Ward 
of  said  city.  It  was  stated  In  the  petition 
that  the  petitioners  were  resld^it  freeholders 
of  said  ward,  and  that  said  Shembeck  is  a 
man  of  respectable  character  and  standing, 
and  a  resident  of  the  state  of  Nebraska ;  and 
it  was  prayed  that  a  license  be  granted  to 
him.  The  dty  council  granted  the  license 
as  prayed.  On  appeal  to  the  district  court, 
the  order  of  the  council  was  affirmed,  and 
remonstrants  bring  the  case  to  this  court 
for  review.  Many  assignments  of  error  are 
argued  in  the  brief  of  counsel ;  but  as  we 
view  the  case,  it  is  only  necessary  to  consider 
the  one  which  challanges  the  sufficiency  <^ 
the  evidence  to  support  this  petition. 

Our  statute  provides  for  the  granting  of  a 
license  upon  the  application  by  petition  of  a 
majority  (or  30)  of  the  resident  freeholders 
of  the  precinct  where  the  sale  of  such  liquor 
Is  proposed  to  take  place,  setting  forth, 
among  other  things,  that  the  applicant  Is  a 
man  of  respectable  character  and  standing, 
and  praying  that  license  shall  be  granted  to 
him.    In  the  case  at  bar  no  evidence  "was 
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IntFoduced  to  show  that  applicant  was  n 
man  of  re^>ecta1)Ie  character  and  standing, 
or  that  lie  was  a  residoit  of  the  Bta,te-.  These 
allegations  of  the  petition  were  apeclflcally 
denied  by  remonBtrators,  and  the  applicant's 
character  and  standing  were  assailed  by  an 
allegation  that  he  was  a  common  and  habit- 
ual drunkard.  The  question  presented  for 
decision  is  whether,  under  these  allegations, 
It  devolved  upon  the  applicant  to  prove  that 
he  is  a  man  of  respectable  character  and 
standing.  This  court  said  In  Re  Tiemey,  99 
N.  W.  618:  "The  licensing  board  has  no 
right  to  grant  a  license  until  It  Is  made  satis- 
factorily to  appear  that  the  iierson  to  whom 
the  license  Is  to  be  granted,  and  who  Is  to 
mn  the  saloon,  is  a  man  of  respectable  char- 
acter and  standing,  and  that  he  Is  a  resident 
of  the  state."  .See,  also,  In  re  Kmg  (Neb.) 
101  N.  W.  242.  In  11  Am.  &  Eng.  Ency.  Law 
(1st  Ed.)  p.  661,  it  is  said:  "Where  the 
statate  requires  that  every  applicant  for  a 
liquor  license  shall  be  a  "fit  person  to  be  in- 
trusted with  the  sale  of  intoxicating  liquors,' 
on  application  being  made  to  obtain  a  license 
to  retail  liquors,  and  a  remonstrance  is  filed 
thereto  on  account  of  the  alleged  Immorality 
and  nnfltness  of  the  applicant,  the  burden  is 
upon  suxdt  applicant  to  prove  his  innocence." 
See,  also,  Goodwin  v.  Smith  (Ind.)  87  Am. 
R^.  144 ;  Black,  Intoxicating  Liquors,  {  162. 
The  record  in  the  present  case  does  not  dis- 
close that  the  board  passed  upon  the  char- 
acter and  standing  of  the  applicant  The 
law  requires  the  applicant  to  allege  tliat  he 
was  of  respectable  character  and  standing, 
and  the  burden  of  proving  tbls  allegation  by 
a  preponderance  of  the  evidence  'was  upon 
him.  There  Is  a  total  fallore  of  proof  upon 
this  point 

We  tiieiefore  recommend  that  the  Judg- 
ment of  tbe  district  court  be  reversed,  and 
the  cause  remanded,  with  directions  to  cancel 
the  license  and  dismiss  the  petition. 

AMBS  and  OLDHAM,  CO.,  concur. 

FEB  CURIAll.  For  tbe  reasons  stated  In 
the  forgoing  opinion,  the  Judgment  of  the 
district  court  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  cancel  the  license 
and  dismiss  tbe  petition. 


MACFABLAMD  ▼.  AI/TSCHITLER. 
(Snpreme  Conrt  of  Nebraska.    June  20,  1906.) 
Attoshkt  and  Cukut— Skbvices  of  Pabt- 


In  the  absence  of  an  express  agreement  to 
the  contrary,  any  professional  serrice  rendered 
by  a  member  of  a  firm  of  lawyers  should  be  pre- 
samed  to  be  for  the  benefit  of  the  firm. 

[Xjd.  Note. — For  cases  in  point,  see  vol.  6, 
Cent.  IMg.  Attorney  and  Client.  {  4a] 

(Syllabus  by  the  Conrt) 

Oommlssloners'  Opinion.  Department  Na 
i.  Appeal  from  District  C3ourt,  Douglas 
Comity;   n»up,  Judge. 


Action  by  John  M.  Macfarland.  against 
Alexander  A.  Altschuler.  Judgment  for 
plaintiff.    Defoidant  appeals.    Modified. 

I.  J.  Dunn,  for  appellant  Weaver  &  Oil- 
ier and  John  M.  Macfarland,  for  appellee^ 

JACKSON,  a  The  action  Is  for  an  ac- 
counting between  former  partners.  The 
principal  controversy  Is  over  the  construc- 
tion of  a  written  agreement  entered  into  by 
the  parties  at  the  time  the  partnership  was 
formed.  That  part  of  the  agreement  over 
which  this  contention  arises  is  in  tbls  lan- 
guage: "It  Is  agreed  between  the  parties 
hereto  that  they  form  a  partnership  in  the 
practice  of  law  in  tbe  dty  of  Omaha  and  to 
share  and  siiare  alike  in  the  profits  there- 
from. That  so  far  as  tbe  business  of  John 
M.  Macfarland  is  concerned  said  business  and 
all  fees  due  and  to  become  due  is  to  be 
shared  alike  by  the  parties  hereto,  excepting 
the  fees  due  said  Macfarland  in  tbe  Bohin 
and  Cunningham  cases."  At  the  time  this 
agreement  was  entered  Into,  Macfarland  was 
of  the  Douglas  county  bar,  and  malnteined 
his  office  in  the  city  of  Omaha,  while  Alt- 
schuler was  of  the  Lancaster  county  bar,  and 
maintained  Ills  office  In  the  city  of  Lincoln. 
Shortly  after  signing  the  memorandum  of 
partnership  agreement,  Altschuler  removed 
to  Omaha,  and  the  business  of  the  firm  was 
conducted  under  the  name  of  Macfarland  & 
Altschuler.  Bach  member  of  the  firm,  at  the 
time  the  partnership  was  formed,  had  im- 
finished  business  pending  in  tbe  courts,  and 
the  most  important  question  Is  whether, 
tmder  the  terms  of  the  written  agreement, 
tbe  appellant  should  be  required  to  account 
to  the  firm  for  fees  received  by  him  on  ac- 
count of  unfinished  business  which  he  had 
on  hand  at  the  time  the  partnership  was 
formed.  The  trial  court  required  him  to  so 
account,  and  In  that  respect  the  decree  is 
manifestly  Just 

In  the  absence  of  an  agreement  to  the  con- 
trary, any  professional  service  rendered  by 
a  member  of  a  firm  of  lawyers  should  be 
presumed  to  be  for  the  benefit  of  the  firm, 
and  such  course  was,  without  doubt,  con- 
templated by  the  partners  in  this  case.  The 
exertion  in  favwr  of  Macfarland  in  the 
Bobln  and  Cunningham  cases  strengthens 
the  conclusion  reached.  The  account  stated 
by  the  district  judge  includes  items  of  fees 
collected  for  services,  a  portion  of  which 
were  rendered  by  individual  members  of  the 
firm  after  tbe  dissolution  of  the  partnership. 
In  litigation  where  the  firm  bad  been  retain- 
ed prior  to  dissolution,  as  well  as  those  re- 
ceived by  appellant  on  account  of  business 
which  be  bad  on  hand,  where  a  portion  of 
the  services  had  been  performed  prior  to  the 
partnership  agreement  and  it  is  urged  that 
these  amounte  should  be  diminished  by  the 
value  of  the  services  performed,  both  before 
the  partnership  and  after  Its  dissolution.  It 
appears,  however,  in  the  decree,  that;  after 
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tbe  account  was  stated  by  the  trial  Judge, 
It  was  announced  that  the  case  would  be 
reopened,  If  desired  by  either  party,  for  the 
purpose  of  receiving  evidence  as  to  the  fair 
and  reasonable  value  of  such  services;  that 
each  party  disclaimed  any  desire  to  offer  fur- 
ther evidence,  and  the  account  was  according- 
ly stated  without  reference  to  the  value  of 
the  services  Involved. 

In  view  of  this  condition  of  the  record,  we 
do  not  think  either  party  should  now  be  per> 
mitted  to  complain.  The  account  Is  stated 
from  a  mass  of  testimony  covering  more  than 
600  pages  of  typewrlttoi  matter,  and  some 
of  It,  at  least,  from  conflicting  evidence. 
The  important  witnesses  testified  In  open 
court,  and  the  trial  judge  had  opportunities 
for  determining  their  credibility  not  enjoyed 
by  this  court  We  have  examined  the  evi- 
dence with  care,  and  think  that  the  conclu- 
sions of  the  trial  court  should  be  adopted, 
with  the  exception  of  two  items  in  the  ac- 
count charged  against  the  appellant.  He  Is 
charged  In  the  statement  of  account  with 
$1,600  in  fees  in  what  is  called  the  "Bentley- 
Baker  Case."  The  finding  is  based  soldy 
upon  the  testimony  of  the  appellee  that  ap- 
pellant Informed  him  that  he  had  received 
$1,600  In  fees  in  that  case,  On  the  other 
hand,  the  sworn  testimony  of  the  appellant, 
in  accounting  for  cash  received  In  that  case, 
disclosed  that  he  received,  as  a  matter  of 
fact,  only  $1,000,  and  our  conclusion  Is  that 
be  should  be  charged  in  the  account  with  the 
sum  of  $1,000  only.  He  is  also  charged  with 
the  sum  of  $31  for  services  in  Kindricb 
against  Siegel-Cooper  Company.  It  appears 
that  all  fees  received  in  tliat  case  were  paid 
out  in  costs  and  expenses,  and  that  it  is  not 
a  proper  charge.  In  all  other  respects  the 
decree  has  ample  support  in  the  evidence. 
The  total  sum  which  the  decree  requires  the 
defendant  to  account  for  is  $1,460.CO,  while 
the  total  of  the  sums  which  the  plaintiff  is 
required  to  account  for  Is  found  In  the  decree 
to  be  $1,180.76,  including  a  personal  Indebt- 
edness of  the  plaintiff  to  the  defendant 
amounting  to  $618.61,  secured  by  chattel 
mortgage  on  the  plaintiff's  library.  By  the 
decree  the  chattel  mortgage  Is  canceled,  and 
the  plaintiff  is  given  Judgment  for  $279.74. 

We  recommend  that  the  decree  be  modified, 
by  requiring  the  defendant  to  account  for 
the  sum  of  $1,14S  only,  and  that  he  have  a 
Judgment  in  this  court  for  a  balance  of  $35, 
and  a  decree  foreclosing  the  chattel  mortgage 
for  that  amount. 

ALBERT  and  DUFFIB,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  decree  of  the 
district  court  is  modified,  by  requiring  the 
defendant  to  account  for  the  sum  of  $1,146 
only,  and  that  he  have  Judgment  In  this 
court  for  a  balance  of  $36,  and  a  decree 
foreclosing  the  chattel  mortgage  tor  that 
amount. 


McDowell  ▼.  market  et  aL 
(Sapreibe  Court  of  Nebraska.    June  20,  1906.) 

MoBTGAOES—FoBEOLosoBB— Action  at  Law. 
In  an  action  to  foreclose  a  real  estate  mort- 
gage, the  plaintiff  la  requii«d  to  allege  and 
prove,  as  against  the  owner  of  the  equity  of 
redemption,  that  no  proceedings  at  law  nave 
been  had  tor  the  recovery  of  the  debt  secured 
by  the  mortgage. 

[Eld.  Note. — For  cases  in  point,  see  voL  36, 
Cent  Dig.  Mortgages,  {  1181.] 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Elolt  County  i 
Westover,  Judge. 

Action  by  Oertrude  McDowell  against 
James  T.  Morkety  and  others.  Judgment  for 
defoidants,  and  plaintiff  appeals.    Affirmed. 

R.  R.  Dickson  and  Cbas.  Battelle,  for  ap- 
pellant   M.  F.  Harrington,  for  appelleea. 

JACKSON,  a  On  December  11,  1902,  the 
plaintiff  instituted  this  action  in  the  district 
court  of  Holt  county  to  foreclose  a  real  estate 
mortgage  given  March  SO,  1889,  to  secure  the 
payment  of  a  promissory  note  payable  to  the 
Nebraska  Mortgage  Ai  Investment  Company 
April  1,  1S94.  The  petition  contains  tbls  al- 
legation: "That  there  has  been  no  action 
at  law  to  collect  said  bond  or  interest,  neither 
has  any  been  commenced  or  has  the  same 
been  paid."  The  defendant,  James  F.  Shoe- 
maker, answered,  admitting  the  execution  of 
the  note  and  mortgage  and  denying  the  other 
allegations  of  the  petition.  He  pleads  title 
to  the  real  estate  acquired  through  a  Judicial 
sale  in  a  proceeding  to  foreclose  a  tax  li^u 
and  that  in  the  tax  foreclosure  the  Nebraska 
Mortgage  Se  Investment  Company  was  made 
a  party  defendant  and  properly  served  with 
summons;  that  no  assignment  of  the  mort- 
gage had  ever  been  recorded;  and  that  the 
Uen  of  the  mortgage  was  divested  in  that  pro- 
ceeding. The  reply  put  in  issue  the  allegation 
of  proper  service  on  the  Nebraska  Mortgage 
&  Investment  Company.  The  finding  In  the 
district  court  was  against  the  plaintiff,  who 
has  appealed. 

It  appears  that  the  note  secured  by  the 
mortgage  was  assigned  soon  after  its  execu- 
tion, and  later  became  the  property  of  the 
plaintiff.  No  assignment  of  the  mortgage 
was  ever  recorded  In  Holt  county,  and  no  no- 
tice is  brought  home  to  the  plaintiff  In  the 
tax  foreclosure  that  any  one  other  than  the 
Nebraska  Mortgage  ft  Investment  Company 
had  any  Interest  In  the  mortgage.  The  mort- 
gage company  became  Insolvent,  and  its  af- 
fairs were  wound  up  by  a  receiver  appointed 
in  the  federal  court  It  was  a  Dodge  county 
concern,  and  In  the  tax  foreclosure  service 
was  had  on  the  receiver  In  Douglas  county 
and  on  the  mortgage  company  by  leaving  a 
copy  at  Its  last  place  of  business  In  Dodge 
county.  The  premises  where  the  summons 
for  the  mortgage  company  was  left  were,  at 
the  time  of  the  service,  occupied  by  a  Jeweler, 
I  and  bad  not  been  occupied  by  the  mortgage 
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comiwiny  for  some  yean.  Tbere  la  no  pre- 
tense of  service  on  any  officer  of  tbe  company, 
altbonsfa  tbe  president  of  the  company  at  the 
time  of  the  serrlce  was  a  resident  of  Dodge 
county,  and  It  Is  claimed  that  the  service  on 
the  mortgage  company  was  void,  and  there- 
fore that  the  Hen  of  the  mortgage  has  never 
been  divested.  We  do  not  think  it  necessary 
to  determine  that  question.  It  does  appear 
that  proper  service  was  had  in  tbe  tax  fore- 
elosare  on  tbe  owner  of  tbe  title,  and  Shoe- 
maker, who  purchased  at  tbe  Jndlclal  sale, 
acqnlr«d,  at  any  rate,  the  equity  of  redemp- 
tion. The  only  evidence  offered  In  support 
of  the  allegation  that  no  proceedings  at  law 
had  been  had  for  the  recovery  of  the  debt 
secured  by  the  mortgage  Is  found  in  tbe  testi- 
mony of  the  witness  Meredith,  who  testtfled 
that  the  note  and  mortgage  came  into  bis 
possession  for  collection  about  tbe  20th  or 
25th  of  May,  1902,  and  that  no  action  at  law 
had  been  commenced  to  collect  the  note  after 
it  came  Into  his  possession.  That,  It  will  be 
observed,  was  more  than  eight  years  after  the 
matnrlty  of  tbe  note.  This  evidence  does  not 
meet  tbe  requirements  of  tbe  statute. 

It  is  the  contention  of  the  appellant  that 
Shoemaker  Is  a  mere  llenholder,  and  that 
as  between  Ilenbolders  no  proof  was  required 
that  no  proceedings  at  law  had  been  had  for 
the  recovery  of  the  debt,  citing  our  holding 
In  Gtaaffee  v.  Sehestedt  86  N.  W.  161 ;  but,  as 
we  have  already  determined,  Shoemaker,  on 
any  theory  of  the  case,  was  the  owner  of  the 
equity  of  redemption,  and,  having  denied  tbe 
allegation  of  the  petition  that  no  proceedings 
had  been  bad  for  the  recovery  of  the  debt,  it 
was  incumbent  on  the  plaintiff  to  make  proof 
of  that  fact  as  against  him.  Pratt  v.  Oalla- 
way  (Neb.)  85  N.  W.  828. 

Tbe  decree  of  the  district  court  was  ri{^t, 
and  we  recommend  that  it  be  affirmed. 

AIJBERT  and  DTJFFIB,  CO.,  concur. 

PEB  CURIAM.  For  the  reasons  stated  in 
ttie  foregoing  opinion,  tbe  Judgment  of  the 
district  court  Is  affirmed. 


POELS   et  aL   r.   WILSON. 
(Supreme  Court  of  Nebraska.    June  20,  1806.) 

ATPSAI,  —  RBVIBW— VKSDIOT  —  iHSTjrnOMNCT 

OF  ErinxRCB. 

Wlien  the  amount  of  damages  awarded  by 
a  Jury  cannot  be  ascertained  from  tbe  facta 
proven,  the  verdict  slionld  be  set  aside. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  {  3944.] 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
L  Appeal  from  District  Court,  Seward  Coun- 
ty;  Evans,  Judge. 

Action  by  Peter  John  Poels  and  others 
against  Charles  B.  Wilson.  Judgment  for 
defendant,  and  plaintiffs  appeal    Reversed. 


McOllton,  Oaines  &  Storey  and  M.  D. 
Carey,  for  appellants.  0.  H.  Aldrlch  and 
Norval  Bros,  for  appellee. 

EPPERSON,  O.  In  June,  1808,  tbe  de- 
fendant shipped  to  London  223  bead  of  fat 
cattle.  Ttirougb  arrangements  with  plain- 
tiff's agent  In  New  York,  tbe  cattle  were 
consigned  to  tbe  plaintiff,  a  commission  firm 
engaged  In  London  in  selling  cattle  and 
other  Animals  for  slaughter.  At  New  York, 
the  plaintiff  advanced  $82.62  per  head,  mak- 
ing a  total  of  $18,424.2&  At  London,  one 
of  tbe  cattle  was  crippled  In  unloading.  It 
was  slaughtered  and  marketed  as  dressed 
lieef  by  the  plaintiff.  Tbe  other  cattle  were 
sold  by  plaintiff  In  tbe  Deptf  ord  -  market 
The  total  proceeds,  after  deducting  plain- 
tiff's commission  and  expenses,  amounted 
to  1386.22  less  than  the  sum  advanced  to 
defendant  by  the  New  York  agent.  After 
tbe  sale  of  the  cattle,  the  defendant,  who 
accompanied  them  to  London,  requiring  a 
sum  of  money  to  pay  tbe  expenses  of  bis 
return  trip,  received  1252.72  from  tbe  plain- 
tiff. Tbe  plaintifl  Instituted  this  action  to 
recover  the  said  sums  of  $386.22  and  $252.72. 
Tbe  plaintiff  alleged  that  tbe  1252.72  ad- 
vanced to  the  defendant  was  a  loan.  De- 
fendant contends  that,  prior  to  the  sale,  he 
instructed  the  plaintiff  to  sell  tbe  cattle  by 
dressed  weight;  that  plaintiff  disregarded 
these  instructions,  and  sold  the  cattle  as 
live  weight;  that,  by  reason  thereof,  tiie 
defendant  was  damaged  in  the  sum  of 
$3,825,  which  be  sets  up  as  a  counter- 
claim, and  for  which  be  asks  Judgment 
against  the  plaintiff.  A  trial  was  bad  in 
the  district  court  of  Seward  county,  which 
resulted  In  a  verdict  and  Judgment  for  de- 
fendant in  the  sum  of  $692.58.  Tbe  plain- 
tiff prosecutes  error  to  this  court,  and  con- 
tends that  the  verdict  is  not  supported  by 
tbe  evidence. 

Plaintiff  argues  that  tbe  verdict  is  not 
supported  by  tbe  evidence  for  tbe  reason 
that  no  proof  was  adduced  to  show  the 
measure  of  damages.  Tbe  evidence  shows 
tbe  weight  of  tbe  cattle  at  the  time  of  ship- 
ment from  Nebraska,  and  testimony  was 
Introduced  to  prove  tbe  difference  between 
the  weight  on  foot  and  dressed  weight 
From  all  of  this  tbe  defendant  computes  the 
number  of  pounds  which  bis  cattle  would 
have  weighed  dressed,  and  asks  tbe  Jury 
to  allow  him  12  cents  per  pound  therefor. 
Tbe  only  evidence  In  the  record  which  tends 
to  show  the  value  of  dressed  beef  in  London 
was  the  testimony  of  tbe  defendant  and 
some  of  his  witnesses  to  tbe  effect  that  Mr. 
Poels,  plaintlfTs  manager  and  member  of 
the  flrm,*told  them,  on  the  day  of  the  sale, 
that  the  best  dressed  beef  was  worth  12 
cents  per  pound,  and  further  that  the  offal 
was  worth  $15  per  bead.  This  evidence  Is 
not  very  satisfactory.  There  is  no  claim 
of  fraud.  Tbe  parties  were  not  negotiating 
for  the   sale  and  purchase  of  tbe   cattla 
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Tbeir  relationship  was  tbat  of  principal 
and  agent.  Bach  was  Interested  In  Mcoring 
the  highest  price.  The  statements  o{  plain- 
tiff's manager  -were  admitted  In  evidence 
for  the  purpose  of  proving  market  prices. 
The  competency  of  such  evidence  Is  very 
doubtful,  but  unnecessary  for  us  to  deter- 
mine, as  the  verdict  must  be  set  aside  for 
the  failure  of  other  necessary  proof.  No- 
where does  It  appear  what  would  have  been 
the  cost  of  slaughtering  and  dressing  the 
cattle.  There  is  considerable  evidence  tend- 
ing to  show  the  relative  value  of  the  isolated 
crippled  steer  and  the  other  cattle,  and  to  the 
effect  generally  that  the  isolated  steer  was 
worth  $25  less  than  the  others.  Plaintiff 
accounted  to  defendant  for  the  crippled 
steer  in  the  sum  of  $89.10.  Defendant's  evi- 
dence shows  that  this  particular  steer  was 
Inferior  to  at  least  140  head  of  the  cattle 
sold  on  foot.  In  the  acconnt  returned  by 
plaintiff  to  defendant,  no  charge  was  made 
for  slaughtering  and  marketing  this  steer, 
and  defendant  contends  that  the  sum  re- 
ceived for  this  one  animal  was  a  sufficient 
guide  for  the  Jury  in  measuring  the  dam- 
ages. Sncb  a  conclusion,  however,  can  be 
drawn  only  by  an  unreasonable  inference. 
While  it  appears  from  the  account  render- 
ed to  the  defendant  that  $80.16  was  the  net 
proceeds  of  the  crippled  steer,  yet,  when  we 
consider  that  that  was  only  a  small  part 
of  a  Tery  large  transaction  between  the 
parties  wherein  numerous  items  of  expense 
were  charged,  we  cannot  conclude  tbat  all 
of  the  223  head  of  cattle  could  have  been 
disposed  of  and  a  return  made  to  the  de- 
fendant herein  at  that  rate.  There  may 
have  been  gratuitous  services  rendered,  or 
expenses  paid  by  plaintiff  wltbont  specific 
charge  therefor. 

We  condode  tbat  there  was  not  sufficient 
proof  tm  to  the  measure  of  damages,  and  that 
the  verdict  should  not  be  sustained. 

We  therefore  recommend  that  the  Judg- 
ment of  the  district  court  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

AHBB  and  OLDHABC,  CO.,  concur. 

PHtR  GTTRIAM.  For  the  reasons  stated 
in  the  foregoing  opinion,  the  Judgment  of 
the  district  court  is  reversed,  and  the  cause 
remanded  for  a  new  trial 


HBRING  y.  SIMON  et  al. 
{Supreme  Court  of  Nebraska.    June  20,  1006.) 

1.  Costs— Attobnkt's  Fees. 

Attorney  fees  cannot  be  taxed  as  costs 
a^inst  the  successful  litigant  in  an  action  at 
law,  or  In  equity. 

(Ed.  Note. — For  cases  in  point,  see  vol.  IS, 
Cent.  Dig.  Costs,  {{  665-690.T 

2.  appkair-rxvixw— dlsobbtion  of  cottkf— 
Costs. 

In  an  action  in  equity,  the  trial  court  has 
a  sound  discretion  in  taxing  the  costs  of  the 


action  to  the  different  litigants,  but  this  dis- 
cretion is  subject  to  review  when  unreas'  oablyi 
or  arbitrarily  exercised. 

[Ed.  Note. — For  cases  in  point,  see  voi.  13, 
Cent.  Dig.  Costs,  i  21.] 

(Syllabus  by  the  Court.) 

Cotnmissloners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Lancaster 
County;   Cornish,  Judge. 

Action  by  Orrelious  A.  Horing  against  Em- 
ma Simon  and  others.  Judgment  for  plain- 
tiff, and  defendant  Emma  Simon  appeals. 
Reversed  in  part  and  remanded. 

EUrkpatrick  &  Hager,  for  appellant.  Qeo. 
A.  Adama  and  Geo.  W.  Berge,  for  appellee. 

OLDHAH,  a  This  was  an  action  for  the 
specific  performance  of  a  con'^act  for  the 
sale  of  real  estate.  Issues  wj  Joined  on 
the  petition  of  plaintiff,  Hering  ^  the  sep- 
arate answ«  of  defendant  T  ^-i  Simon. 
The  general  finding  of  the  tr;  ,':court  was. 
In  substance,  that  the  facts  adaaced  in  evi- 
dence did  not  warrant  a  specific  enforcement 
of  the  contract,  but  that  they  did  warrant 
its  annulment  and  cancellation,  and  a  decree 
was  entered  annulling  and  canceling  the  con- 
tract After  this  decree,  the  court  made  the 
following  additional  finding:  "That  the  de- 
fendant Emma  Simon  is  not  entirely  wlttaont 
fault  in  the  premises;  that,  while  in  the 
discretion  of  the  court  the  said  contract 
should  not  be  ordered  to  be  specifically  per- 
formed, the  said  defendant  Emma  Simon 
ought  to  pay  the  cost  of  this  llUgation  and  rea- 
sonable attorney  fees  of  the  plaintiff  in  the 
sum  of  $200;  that  the  plaintiff  is  entitled  to 
Judgment  against  her  in  that  amount"  This 
finding  was  followed  by  an  order  and  Judg- 
moit  awarding  a  recovery  by  plaintiff  from 
defendant  in  the  sum  of  $200,  for  attorney 
fees,  and  the  costs  of  the  action.  From  this 
Judgment  for  costs  and  attorney  fees,  de- 
fendant has  appealed  to  this  court 

There  is  no  complaint  as  to  the  general 
Judgment  and  decree,  and  the  appellee  has 
not  seen  fit  to  favor  us  with  a  brief  in  sup- 
port of  the  finding  and  Judgment  in  favor  of 
plaintiff  for  attorney  fees  and  costs.  We 
have  examined  the  enrldence  contained  In  the 
record  and  are  satisfied  that  the  decree,  re- 
fusing specific  performance  and  canceling 
the  contract  Ib  suw>orted  by  the  testimony; 
but  the  rule  in  this  Jurisdiction  against  tax- 
ing attorney  fees  as  costs  In  a  legal  or  equi- 
table action,  unless  provided  for  by  statute, 
l8  too  well  established  to  require  the  citation 
of  authorltiee,  and  there  is  no  statute  which 
In  any  case  permits  the  taxing  of  attorney 
fees  against  the  successful  litigant  While 
in  equity  cases  the  court  has  a  sound  dis- 
cretion In  taxing  the  costs  of  the  litigation, 
yet  this  discretion,  when  arbitrarily  or  un- 
reasonably exercised.  Is  subject  to  review. 
From  our  examination  of  the  record  in  this 
case,  we  are  of  opinion  that  it  Is  unjust  and 
inequitable  to  tax  the  entire  costs  of  the 
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trial  of  the  cause  against  the  defendant,  bat 
we  fMnk  It  both  Just  and  equitable  that  each 
of  1,^3  litigants  should  pay  his  own  costs. 

We  therefore  recommend  that  the  Judg- 
meat  of  the  district  court,  in  so  far  as  It 
awards  plaintiff  a  recovery  of  attorney  fees 
and  the  entire  costs  of  the  action,  be  reversed, 
and  the  cause  remanded,  with  directions  to 
enter  a  Judgment  against  each  party  fw  his 
own  costs. 

AMES  and  EPPERSON,  CO.,  concor. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion.  It  Is  ordered  that  the 
Judgment  of  the  district  court.  In  so  far  as 
It  awards  a  recovery  of  attorney  fees  and 
the  entire  costs  of  the  action,  be  reversed, 
and  the  cp''^  be  remanded,  with  directions 
to  enter  r  ^dgment  against  each  party  for 
bU  own''     ^ 

.1         •==- 
-•f 
REED  T.  BTJRREIiL  et  aL 
(Supreme  Court  of  Nebraska.    Jane  20,  1906.) 

BOTTNDASIES— GOTBBmCBRT    MOKCKBHT— BTI- 
DKNOB. 

When  a  government  monument,  being  the 
comer  between  two  adjoining  landowners,  has 
been  obliterated,  its  location  may  be  proven  by 
testimony  of  witnesses  acquainted  therewith. 

[B<d.  Note. — ^For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Boundaries,  {  178.] 

(e^llabns  by  the  Court) 

Commlslonen'  Opinion.  Department  No. 
\.  Appeal  firom  District  Court,  Frontier 
County;  Orr,  Judge. 

Action  by  William  O.  Reed  against  Perry 
B.  Burrell  and  others.  Judgment  for  plain- 
tllL    Defendants  appeaL    Affirmed. 

Starr  ft  Beeder,  for  appellants.  W.  S.  Mor. 
Ian,  C.  H.  Tanner,  and  Lb  M.  Oraham,  for 
appeUe& 

EPPERSON,  O.  This  Is  an  action  in  eject- 
ment The  land  In  controversy  Is  a  tract  of 
about  two  acres,  which  plaintiff  claims  is  a 
part  of  the  S.  E.  %  of  the  N.  E.  ^  of  section 
28,  township  7,  range  27,  Frontier  county,  to 
whldi  he  holds  a  deed.  Two  questions  of 
fact  were  at  issue :  (1)  Was  the  land  a  part 
of  tlie  S.  E.  %  of  the  N.  B.  U,  above  referred 
to?  (2)  If  so,  had  defendant  acquired  title 
thereto  by  adverse  possession?  The  verdict 
and  judgment  were  for  the  plaintiff,  and  the 
defendant  appeals  to  this  court. 

L  Tlie  land  is  a  narrow  strip  bounded  on 
the  north  by  the  channel  of  Medicine  creek, 
which  defendant  contends  is  the  boundary 
line.  Plaintiff  offered  in  evidence  a  plat  of 
the  premises,  which  was  admitted  over  ob- 
jection. The  iriat  showed  certain  distances 
not  measured  by  the  witness  who  made  the 
plat;  bnt  as  to  the  controlling  fact — that  is, 
the  location  and  dimensions  of  the  tract  in- 
volved— ^tiie  map  was  shown  by  several  wit- 
nesaes  to  be  substantlBlly  correct  and  as  to 


the  defense  of  adverse  possession  the  admis- 
sion of  the  plat  was  not  prejudicial. 

2,  Several  witnesses  testified  as  to  the  loca- 
tion of  the  boundary  line  as  shown  by  the 
ctwner  monument  established  by  the  federal 
government  One  witness,  who  formerly 
owned  plaintiff's  land,  testified  that  he  had 
perpetuated  the  government  monument  first 
by  a  cedar  post  end  later  by  a  gas  pipe; 
the  original  mark  being  about  to  be  obliter- 
ated on  account  of  the  construction  of  a  pub- 
lic highway.  All  of  the  above  evidence  was 
objected  to  by  defendant  who  now  alleges 
error  in  the  admission  thereof.  It  is  of  gen- 
eral knowledge  that  the  government  surveys 
are  often  irregular,  and  that  the  quarter  sec- 
tion monuments  do  not  in  all  Instances  in- 
dicate a  point  midway  between  the  section 
comers.  In  case  of  a  dispute  as  to  the  loca- 
tion of  a  division  line,  the  government  monu- 
ment controls;  and,  vvhere  it  has  become 
obliterated,  its  former  location  may  be  es- 
tablished as  any  other  fact  in  issue.  This 
court  had  similar  evidence  under  considera- 
tion in  the  case  of  Klttell  t.  Jenssen,  87  Neb. 
68S,  66  N.  W.  487,  In  which  it  is  said: 
"Where  a  government  comer  between  two 
adjoining  landowners  has  been  obliterated, 
the  exact  location  of  the  comer  may  be  de- 
termined by  the  Jury  from  the  evidence  in  an 
action  of  ejectment  •  •  •»•  The  evi- 
dence complained  of  was  properly  admitted ; 
and,  with  other  evidence,  established  the  fact 
that  the  land  in  controversy  was  a  part  of 
the  southeast  quarter  of  the  northeast  quar- 
ter of  section  27  aforesaid. 

8.  The  defendant  entered  upon  the  south- 
east quarter  of  said  section  in  March,  1889, 
and  contends  that  at  that  time  he  took  pos- 
session of  the  land  in  controversy,  and  since 
then  has  been  In  the  open,  notorious,  exclu- 
sive, adverse  possession  thereof,  and  Intro- 
duced evidence  tending  to  support  this  con- 
tention. We  consider  it  unnecessary  to  re- 
view the  evidence  In  detail.  The  land  in- 
volved was  not  under  cultivation.  It  was 
Inclosed  with  defendant's  land,  and  being  on 
the  banks  of  the  creek  was  used  by  the  de- 
fendant as  a  watering  place  for  his  cattle. 
A  gate  was  established  on  the  section  line  at 
the  east  end,  which  does  not  appear  to  have 
been  necessary  for  the  use  of  the  defendant 
Plaintiff  passed  over  the  land  In  going  to 
and  from  his  fields  lying  west  thereof.  Plain- 
tiff testified  that,  as  the  land  was  not  under 
tillage,  he  suffered  the  defendant  to  use  the 
same  as  a  place  for  watering  cattle.  One 
witness,  who  owned  plaintiff's  land  In  1899, 
testified  that  at  that  time  be  had  a  conversa- 
tion with  the  defendant  in  which  witness 
spoke  of  the  boundary  line  as  being  where 
plaintiff  now  contends  that  It  is,  that  defend- 
ant then  recognized  such  as  true,  and  that 
witness  verbally  gave  to  defendant  the  privi- 
lege of  using  the  land.  This  testimony  is  not 
denied  by  the  defendant  The  evidence  pre- 
sented a  question  of  fact  for  the  Jury  to 
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determine,  and  we  do  not  feel  warranted  In 
Interfering  with  the  verdict. 

4.  Many  other  asalgnments  of  rarer  are 
argued,  relating  to  the  Inatructlona  of  the 
trial  court  and  the  admission  of  evidence. 
We  have  examined  all  of  these  aaalgnmoati 
and  fall  to  find  prejudicial  error. 

We  therefore  recommend  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

AMES  and  OLDHAM,  CX3.,  concur. 

PER  OURIAM.  For  the  reaaona  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  la  affirmed. 


MOORE  V.  NEECB  et  al. 
(Supreme  Coart  of  Nebraska.    June  20,  1906.) 
JUDICIAI.  Salxs— Apfbaisekxrt. 

Where  lands  constituting  one  body  are 
used  as  a  single  tract,  ordiDarfly  they  may  for 
Judicial  sale  be  appraised  together.  Smith  Bros. 
Loan  &  Trust  Co.  v.  Weiss  et  al.,  76  N.  W. 
564.  50  Neb.  210.  foUowed  and  approved. 
(Syllabus  by  the  Courts 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Sioux  County; 
Westover,  Judge. 

Action  by  Benjamin  F.  Moore  against  Rob- 
ert F.  Neece  and  others.  Judgment  for  plaln- 
tifC,  and  defendant  Fred  W.  Clarke  appeals. 
Affirmed. 

Albert  W.  Crites,  for  appellant  W.  H. 
Fanning  and  Allen  Q.  Fisher,  for  appellee 
Moore. 

OLDHAM,  0.  This  Is  an  appeal  from  an 
order  of  confirmation  of  a  sale  in  a  mortgage 
foreclosure  proceeding.  Two  objections  are 
urged  in  the  brief  of  the  appellant 

The  first  is  that  the  appraisers  did  not  act- 
ually view  the  land  appraised.  The  only  evi- 
dence filed  In  support  of  this  allegation  was 
the  affidavit  of  the  foreman  of  the  mortgaged 
ranch,  who  testified  that  he  did  not  see  the 
appraisers  on  the  ranch  on  the  day  of  the  ap- 
praisement and  that  he  thought  that  if  they 
had  been  there,  he  should  have  seen  them. 
This  evidence  is  wholly  insuffldent  to  Im- 
peach the  return  of  the  appraisement  which 
shows  that  it  was  made  on  actual  view  of  the 
premises. 

The  next  objection  urged  is  that  the  mort- 
gaged premises  were  not  sold  in  separate 
tracts  of  40,  80,  or  180  acres  each,  after  ap- 
plication had  been  made  to  the  sberift  by  the 
owner  of  the  equity  of  redemption  to  so  sell 
the  mortgaged  property.  T%e  evidence  offer- 
ed on  this  objection  showed  that  the  entire 
tract  of  land  covered  by  the  mortgage  con- 
tained about  2,080  acres,  was  a  cattle  ranch 
situated  In  Sioux  county.  Neb.,  composed  of 
contiguous  tracts  of  land  forming  one  ranch; 
that  it  had  been  Inclosed  and  buildings  erect- 
ed upon  it  In  the  year  1886  by  the  Bartlett- 
Richards  Cattle  Company;  that  it  bad  been 


several  times  transferred  as  a  single  property, 
and  was  known  as  the  "Lower  33  Ranch"  on 
Running  Water  river;  that  the  value  of  the 
property  depended  on  its  use  as  a  whole  for 
feeding  and  raising  cattle;  and  that  to  sub- 
divide it  into  quarter  sections  would  tend  to 
destroy  its  value  as  a  ranch.  Under  this 
showing  the  rule  announced  in  the  early  case 
of  Laughlin  v.  Schuyler,  1  Neb.  400,  requiring 
separate  and  Independent  tracts  of  land 
covered  by  a  mortgage  to  be  sold  sqwrateiy, 
has  no  application.  But  the  facts  In  the  case 
bring  It  within  the  rule  announced  in  Smith 
Bros.  Loan  &  Tmst  Co.  v.  Weiss  et  al.,  56 
Neb.  210,  76  N.  W.  664,  wherein  It  was  said: 
"Where  lands  constituting  one  body  are  used 
as  a  single  tract  ordinarily  they  may  for 
Judicial  sale  be  appraised  together." 

We  therefore  conclude  that  the  learned 
trial  court  was  Justified  in  overruling  the  ob- 
jections to  the  confirmation  of  the  sale,  and 
we  recommend  that  the  Judgment  of  the  dis- 
trict court  be  affirmed. 

AMES  and  EPPERSON,  CC,  concur. 

PER  OURIAM.  Vor  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  Of  tbe 
district  court  Is  affirmed. 


FARMERS'  &  MERCHANTS'  IRR.  CO.  T. 
UNITED  STATES  FIDELITY  &  OUAR- 
ANTX  CO.  of  BALTIMORE,  MD. 

(Supreme  Court  of  Nebraska.    June  20,  1906.) 

Pbircipai.  and  Sttbxtt— SuBKrr  Cokparikb— 

Bonds— Bxkotttior—Dbterbks. 

Where  a  bonding  company,  with  knowledge 
of  an  informality  in  tbe  execution  of  a  l>ond  by 
its  agent  receives  and  retains  the  pieminm  paid 
for  the  bond,  it  is  estopped  in  an  action  on  the 
bond  from  urging  such  informality  as  a  defense. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court  Dawson 
County;  Hostetler,  Judge. 

Action  by  the  Farmers'  &  Merchants'  Irri- 
gation Company  against  the  United  States 
Fidelity  &  Guaranty  Company  of  Baltimore. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Geo.  O.  Oillan,  tor  appellant  B.  A.  Cook, 
for  appellee. 

JACKSON,  O.  The  appellant  is  a  bonding 
company;  it  gave  power  of  attorney  au- 
thorizing Charles  F.  Homer,  together  with 
George  C.  Glllan,  both  of  Dawson  county, 
to  execute  and  deliver  bonds  required  In 
Judicial  proceedings.  On  October  6,  1903, 
the  appellee  recovered  Judgment  before  the 
county  Judge  of  Dawson  county  aicainst  An- 
drew Anderson,  and  for  the  purpose  of  pros- 
ecuting as  appeal  to  the  district  court 
Anderson  and  his  attorney  applied  at  Mr. 
Homer's  office  for  an  appeal  bond.  Homer 
was  absent  but  his  clerk,  after  taking  • 
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property  statement  from  Anderson  and  re- 
ceiving payment  of  the  premium,  prepared 
and  ddlyered  to  Anderson's  attorney  a 
bond  In  due  form,  signed:  "United  States 
Fidelity  and  Guaranty  Co.,  by  Cbas.  F. 
Homer,  Attorney  In  Fact"  Tbere  is  a  con- 
flict In  tbe  evidence  as  to  the  fact  of  de- 
livery; Homer's  clerk  testified  to  having 
told  Anderson's  attorney  that  It  would  be 
necessary  to  secure  the  slgnatnre  of  Mr. 
Gillan  to  make  the  bond  effective,  while 
the  attorney  asserts  with  equal  force  that 
no  Buch  statement  was  made.  His  testi- 
mony has  some  support  In  the  fact  that  no 
blank  space  appeared  on  the  bond  for  Gll- 
lan'a  signature.  The  bond  was  presented  to 
the  county  Judge  and  by  him  approved 
October  10,  1903,  and  Anderson  was  thereby 
enabled  to  and  did  prosecute  his  appeal, 
which  on  March  13,  1904,  was  dismissed, 
and  the  fact  of  dismissal  certified  to  the 
county  court,  where  execution  was  Issued 
and  returned,  "No  property  found."  From 
a  Judgment  on  the  bond  the  surety  company 
appeals. 

It  Interposed  the  defense  that  the  pow- 
er of  attorney  authorised  the  execution 
of  bonds  only  by  the  Joint  act  of  Homer 
and  Gillan,  neither  of  whom.  It  Is  alleged, 
signed  the  bond  in  suit  It  was  disclosed 
in  evidence  that  the  bond,  while  appearing 
on  Its  face  to  have  been  executed  on  behalf 
of  the  company  by  Homer  as  attorney,  In 
feet  his  name  was  really  signed  by  tbe 
clerk.  Mr.  Anderson's  attorney,  who  was  a 
witness  on  behalf  of  the  appellee,  testified 
to  a  previous  conversation  with  Mr.  Hor- 
ner relative  to  procuring  bonds  in  Judicial 
proceedings;  he  was  told  by  Mr.  Homer 
that  his  clerk  had  anthorlty  to  execute  the 
bonds.  This  Btatem«it  is  not  denied,  and 
in  view  of  the  attitude  of  the  appellant  we 
do  not  think  It  Important.  Mr.  Homer  was 
Infonned  of  the  execution  and  delivery  of 
the  bond  on  the  next  day  after  the  delivery; 
his  testimony  In  that  respect  is:  "Q.  Mr. 
Homer,  when  Mrs.  Shanklln  told  you  about 
the  execution  of  the  bond  did  yon  report  Its 
execution  to  the  company?  A.  I  did.  Q. 
When?  A.  Immediately,  or  nearly  so,  with- 
in a  very  short  time.  Q.  Did  you  report  to 
them  how  the  bond  was  executed,  how  it 
had  been  signed,  or  did  you  send  them  a 
copy  of  the  bond?  A.  I  sent  them  tbe  ap- 
plication and  they  then  asked  for  a  copy  of 
tlie  bond.  Q.  Did  you  fnmish  them  a  copy 
of  the  bond?  A.  I  did.  Q.  Did  you  receive 
any  communication  from  the  company?  A. 
I  did.  Q.  Is  it  not  true  that  the  company 
complained  that  you  had  not  taken  security 
oiough  for  this  bond?  Wasn't  that  the 
complaint  that  tbe  company  made?  A. 
That  Is  true.  Q.  Is  it  not  true  that  the  com- 
pany did  not  make  any  other  complaint  ex- 
cept that  you  didn't  take  security  enough? 
A.  l%at  is  also  true.  Q.  You  say  you  ten- 
dered back  to  Mr.  Rhea  the  money,  when 
did  yon  do  that?    A.  Well,  it  was  a  long 


time  after  this  bond  was  executed,  I  real- 
ly cannot  say  when.  Q.  By  a  long  time 
what  do  you  mean?  Several  weeks?  A. 
Yes,  sir,  it  was  more  than  severed  weeks. 
Q.  Several  months?  A.  I  think  so,  yes,  sir. 
Q.  Did  you  go  to  the  county  Judg^  and  say 
to  him  that  the  bond  had  not  been  proper- 
ly executed?  A.  I  did  not.  Q.  Never  spoke 
to  him  about  It?  A.  I  think  I  did,  but  It 
was  after  the  bond  was  approved.  Q.  How 
long  after?  A.  It  was  some  time  after.  Q. 
What  do  you  mean  by  some  time?  A.  Well, 
It  was  months  after.  Q.  When  you  learned 
of  the  execution. of  this  bond  did  yon  go  to 
the  plaintiff  In  this  case,  or  to  myself  as 
its  attorney,  or  any  of  its  agents,  and  In- 
form them  that  the  appeal  bond  bad  not 
been  properly  executed?  A.  I  did  not,  un- 
less Mr.  Rhea  was  one  of  the  parties 
named." 

Tbe  record  discloses  that  Rhea  was  at- 
torney for  Anderson  in  tbe  proceedings 
where  the  bond  was  obtained,  and  therefore 
did  not  r^resent  the  appellee.  Concern- 
ing the  complaint  about  the  bond  Mr.  Rhea 
testified  that  there  was  a  complaint  made 
some  time  after  the  bond  bad  been  approv- 
ed, that  the  company  was  not  satisfied  that 
it  was  secure  and  requested  him  to  have 
Anderson  come  In  and  give  a  chattel  mort- 
gage; that  no  one  on  behalf  of  the  bond 
company  ever  tendered  the  premium  back 
to  him.  It  appears  then  that  with  a  full 
knowledge  of  all  the  facts  the  bond  com- 
pany retained  the  premium  and  made  no 
complaint  of  any  Informality  In  the  exe- 
cution of  the  bond,  and  It  should  now  be 
estopped  from  Insisting  on  any  such  in- 
formality as  a  defense.  It  enabled  Ander- 
son to  prosecute  his  appeal,  the  ,county 
Judge,  in  good  faith  approved  the  bond  and 
the  appellee,  relying  upon  the  sufficiency  of 
the  bond,  refrained  from  any  attempt  to 
enforce  Its  Judgment  until  after  the  dismiss- 
al of  the  appeal. 

It  Is  clear  that  the  Judgment  of  the  dis- 
trict court  is  right,  and  we  recommend  that 
it  be  affirmed. 

ALBERT  and  DUFFIB,  CO.,  concur. 

PER  CURIAM.  For  tbe  reasons  stated 
In  the  foregoing  opinion,  the  Judgment  of 
the  district  court  is  affirmed. 


Ez  parte  DECKER. 

STATE  V.  DECKER. 

(Supreme  Court  of  Nebraska.    June  20,  1906.) 

Habeas  Cobpus — Review— Pbocedhbe. 

The  procedure  to  obtain  a  review  in  this 
court  of  a  final  order  made  by  a  district  court, 
or  judge,  in  a  proceeding  in  habeas  corpus,  must 
be  such  as  is  required  to  be  followed  for  a  like 
purpose  in  civil  actions.  Sections  483  and  515 
of  the  Criminal  Code  are  not  applicable  thereto. 
(Syllabus  by  the  Court) 
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OommlBSloners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Lancaster  County ; 
Holmes,  Jud^e. 

In  the  matter  of  the  application  of  John 
F.  Decker  for  a  writ  of  habeas  corpus.  From 
an  order  discharging  the  applicant,  the  State 
brings  error.    Dismissed. 

James  L.  Caldwell,  F.  If.  I^rell,  and  Chas. 
E.  Matson,  for  the  State.  Ghaa.  O.  Wbedon, 
for  defendant  in  error. 


AMES,  O.  One  John  F.  Decker  had  been 
arrested  and  was  detained  by  the  sheriff  of 
Lancaster  county  and  in  the  common  jail  of 
that  county,  upon  a  warrant  issued  by  a 
justice  of  the  peace  and  charging  him  with 
baying  committed  the  offense  of  perjury  while 
testifying  as  a  witness  upon  the  trial  of  a 
civil  action  In  the  district  court  of  that  coun- 
ty. Decker  applied  to  the  district  court  for, 
and  obtained,  a  writ  of  habeas  corpus  under 
which  to  have  inquiry  made  Into  tbe  legality 
of  bis  detention.  The  sheriff  to  whom  tbe 
writ  was  directed  made  due  return  tberetOt 
producing  the  person  of  the  petitioner  as 
therein  commanded,  and  the  court,  after  a 
hearing  involving  the  taking  of  166  pages 
of  typewritten  testimony,  decided  that  there 
was  no. reasonable  or  probable  cause  for  tbe 
accusation  made  in  the  warrant,  and  on  tbe 
23d  day  of  February,  190B,  ordered  that  tbe 
prisoner  be  discharged  from  custody.  The 
county  attorney,  who  was  present  at  tbe  bear- 
ing, took  exceptions  to  certain  orders  and 
rulings  of  tbe  court  during  tbe  progress  there- 
of, and  afterwards  caused  a  bill  of  exceptions 
of  the  same  to  be  made  up  and  settled  by  tbe 
district  judge  in  the  manner  prescribed  by 
section  488  of  tbe  Criminal  Code.  On  June  8, 
19Uo,  before  the  late  act  regulating  appeals  to 
this  court  bad  taken  effect,  the  county  attor- 
ney caused  said  bill  of  exceptions,  together 
with  a  transcript  of  tbe  proceedings  In  con- 
nection with  which  it  was  prepared,  to  be 
filed  with  the  clerk  of  this  court,  as  well  as  a 
petition  in  error  in  which  it  is  recited  that 
tbe  county  attorney  and  deputy  county  attor- 
ney "proceed  under  the  provisions  of  section 
51S  of  the  Criminal  Code,"  and  In  which 
they  assign  certain  errors  as  having  been  com- 
mitted by  the  court  during  the  progress  of  the 
hearing,  and  complain  that  tbe  court  was 
without  jurisdiction  to  make  or  render  an 
order  of  discharge  of  tbe  prisoner.  But  tbe 
document  which  is  signed  by  the  county  at- 
torney alone,  and  in  his  official  character  only, 
does  not  expressly  pray  the  judgment  of  the 
court  upon  its  assignments  or  for  a  recaption 
of  the  accused. 

It  was  decided  by  this  court  In  Re  Thomas 
W.  Van  Sclever,  42  Neb.  772,  60  N.  W.  1037, 
47  Am.  St  Rep.  730,  that  a  final  order  by  a 
district  court,  or  judge,  made  in  a  proceeding 
in  habeas  corpus,  was  reviewable  in  this 
court  by  proceedings  in  error;  but  that  such 
a  proceeding  is  a  civil  action,  and  the  proced- 
ure applicable  to  obtaining  a  review  in  this 


court  Is  that  provided  by  the  Civil  Code.  It 
follows  that  the  suit  in  this  court  most  be 
prosecuted  by  or  on  behalf  of  some  one  having 
an  interest  In  the  controversy;  that  Is,  tbe  peti- 
tioner, or  some  person  or  persons  claiming  a 
right  to  his  custody,  and  that  a  bill  of  excep- 
tions, if  one  is  required,  must  be  made  and 
settled  In  the  manner  provided  by  statute  for 
the  making  of  such  doeoments  in  civil  actions. 
Sections  483  and  615  of  the  Criminal  Code, 
to  which  alone  the  procedure  in  this  case  was 
attempted  to  be  made  conformable,  are  not 
applicable  to  such  actions  as  the  present  and 
this  court  is  therefore  without  jurisdiction. 
It  is  recommended  that  the  petition  in  error 
be  dismissed. 

EPPERSON  and  OLDHAM,  CO,  concur.        i 

PER  CURIAM.    For  tbe  reasons  stated  ia       i 
the  foregoing  opinion,  it  Is  ordered  that  the 
petition  in  error  be  dismissed. 


HOWARD  et  al.  t.  OMAHA  WHOLESALS 

OROCBRT  OO. 
(Supreme  Court  of  Nebraska.    June  20,  1906.) 

Pbihcipal  and   Aobnt— Aoenot— Eviderck. 
EMdence  examined,  and  held  suffldent  t» 
sustain  a  finding  of  agency. 
(Syllabua  by  tbe  Court) 

Commissioners'  Opinion.  Department  Nok 
2.  Appeal  from  District  Court  Douglas 
County;  Kennedy,  Judge. 

Action  by  Adonis  D.  Howard  and  others 
against  the  Omaha  Wholesale  Orocery  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

A.  S.  Churchill,  for  appellant  StUIman 
&  Price,  tor  appellees. 

ALBERT,  O.  At  the  time  of  the  trans- 
action  which  gave  rise  to  this  suit  the  plain- 
tiffs were  selling  merchandise  at  retail  in 
Montana,  and  the  defendant  a  corporation 
having  its  principal  •place  of  business  In 
Omaha,  was  selling  groceries  at  wholesale. 
On  the  Sd  day  of  March,  1903,  one  A.  A. 
Sheard  called  upon  the  plaintiffs,  represent- 
ing himself  to  be  the  defendant's  agent 
soliciting  orders  in  its  behalf.  The  plain- 
tiffs dealing  with  him  in  bis  capacity  as  sacb 
agent  ordered  a  bill  of  goods  aggregating 
$374.78.  According  to  the  terms  of  the  order, 
196.32  was  paid  on  the  bill  by  the  plaintiffs 
to  Sheard  when  the  order  was  given;  tbe 
balance  was  to  be  paid  upon  the  delivery  of 
the  goods  to  the  plaintiffs  in  McHitana.  Tbe 
goods  were  never  delivered,  and  the  plain- 
tiffs brought  suit  to  recover  the  $96.32  paid 
on  the  purchase  price.  Tbe  suit  was  defend- 
ed on  tbe  theory  that  Sheard  was  not  the 
agent  of  the  defendant  and  had  no  authority 
to  bind  It  In  the  premises.  A  jury  wns 
waived,  and  the  court  found  for  the  plain- 
tiffs, and  gave  judgment  accordingly.  Tbe 
defendant  appeals. 
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The  aole  qnestlon  presented  by  the  record 
la  whether  there  1b  sufficient  evidence  to 
sustain  a  finding  that  Sheard  was  the  de- 
fendant's agent,  authorized  to  take  the  order 
in  question  and  receive  the  cash  paymoit 
thereon.  It  appears  from  the  evidence  that 
at  the  time  the  order  was  given  Sheard 
was  actively  soliciting  orders  for  the  de- 
fendant In  Montana,  and  had  taken  similar 
orders  from  other  parties,  receiving  cash 
payments  tliereon.  ▲  suspicion  arose  that 
he  had  no  authority  to  take  orders  and  re- 
ceive i>ayments  thereon  on  behalf  of  the  de- 
fendants, and  on  the  7th  day  of  March,  1903, 
four  days  after  the  transaction  in  question, 
he  was  arrested  on  the  complaint  of  a  third 
party  in  Montana,  for  obtaining  money  un- 
der false  pretenses  concerning  his  relations 
with  the  defendant  While  he  was  in  the 
custody  of  the  sheriff  In  Montana,  in  order 
to  Bhow  that  the  charge  vras  unfounded,  he 
telegraphed  the  defendant,  stating  that  he 
was  in  the  custody  of  the  sheriff,  and  ask- 
ing, "Will  you  fill  all  orders  that  I  collect 
2&  per  cent  on?"  The  defendant  through 
Its  manager  In  Omaha,  wired  this  answer: 
"We  will  fill  all  orders  on  which  26  per  cent 
Is  collected,  and  apply  the  same  on  the 
price  of  the  order."  This  answer  came 
throagb  the  hands  of  the  sheriff,  and  when 
it  was  exhibited  to  the  authorities,  Sheard 
was  released. 

On  the  9th  day  of  March,  1908,  the  plaln- 
tlffs  wrote  the  defendant  as  follows:  "20 
ranch,  Forsyth,  Mont  March  9,  lOOa  Omaha 
Wholesale  Grocery  Co.,  Omaha,  Neb.— Dear 
Sirs:  On  the  8d  day  of  Marcii,  I  ordered 
the  lodosed  bill  of  goods  from  Albert  A. 
Sheard  who  represented  himself  as  one  of 
yonr  salesmen.  I  gave  him  a  check  for 
(196.82/100)  ninety-six  dollars  and  thirty-two 
cents,  made  out  to  the  Omaha  Wholesale 
Grocery  Oa  Do  you  authorize  him  to  sign 
the  company's  name  and  collect  such  checks. 
This  bill  of  goods  was  to  be  delivered  at 
BosAnd,  Mont  the  ISth  day  of  April,  O.  O. 
D.,  for  the  balance  of  the  bill  ($278.45)  two 
hnndred  seventy-eight  dollars  and  forty-five 
cents  as  we  paid  In  the  check.  Two  dollars 
and  fifty  cents  ($2.60)  express  on  silver  (he 
said  be  was  allowed  to  give  away)  and  also 
one  dollar  for  error  in  the  bill.  Will  the 
goods  be  at  Bosebnd  as  ordered  in  bill  on  the 
15th  day  of  April.  Please  answer  this  at 
mice  and  oblige^  Tours  respectfully,  A.  D. 
Howard  &  Co." 

In  reidy  to  the  foregoing,  the  plaintiffs 
received  from  the  defendant  the  following: 
"Omaha,  Neb.,  Mar.  14,  190S.  A.  D.  Howard 
k  Co.,  ForsylJie,  Mon. — Gentlemen:  Mr.  A. 
A.  Sheard  has  handed  us  yonr  note  and 
order  for  a  bill  of  groceries.  Said  bill 
amounts  to  $374.79  and  shows  amount  col- 
lected, $96.32,  leaving  a  Bal.  as  shown  by 
your  note  of  $278.47.  Owing  to  the  trouble 
caused  by  the  unwarranted  proceedings  of 
«ne  Mr.  Philbrick  in  having  'Mr.  Sheard 
arrested  and  placed  in  Jail  for  making  these 


collections,  we  do  not  feel  that  we  can  ship 
goods  up  there  without  the  pay  for  them, 
and  must  ask  you  to  kindly  send  us  a  draft 
for  the  balance  of  your  bill  $278b47  on  receipt 
of  which  we  will  ship  yonr  goods  at  once. 
We  respectfully  refer  you  to  the  Union  NatL 
Bank  of  this  city  as  to  our  standing 
and  reliability.  In  doing  business  where 
people  are  so  conservative  we  believe  in 
returning  the  compliment  and  using  the  same 
conservative  methods  and  trust  they  may 
prove  entirely  satisfactory  to  you,  as  it  is 
the  only  way  we  can  accept  yonr  order  or 
ship  the  goods.  Awaiting  your  favor,  we 
are.  Yours  very  truly,  Omaha  Wholesale  Gro- 
cery Co." 

The  defendant's  letter  admits  the  receipt 
of  the  order  through  Sheard,  and  aclmowl- 
edges  the  payment  which  bad  been  made 
to  him  thereon.  It  shows  resentment  at 
his  arrest  in  Montana,  and  characterizes  it 
as  "unwarranted."  When  we  recall  that  he 
was  arrested  on  the  suspicion  that  his  claim 
of  authority  to  sell  g^oods  and  collect  money 
for  the  defendant  was  false  and  fraudulent, 
the  defendant's  characterization  of  his  arrest 
as  "unwarranted"  becomes  significant  The 
letters  and  telegram  were  all  competent  evi- 
dence. To  our  minds,  they  are. amply  suffi- 
cient to  establish  Sheard's  authority  to  take 
the  order  and  receive  the  cash  payment 
thereon.  In  t&ct,  they  hardly  admit  of  any 
other  reasonable  Inference.  Incompetent  evi- 
dence was  also  received  for  the  same  pm> 
pose,  bnt  as  the  trial  was  to  the  court  with- 
out a  Jury,  the  reception  of  such  evidence 
was  not  preJudlciaL 

It  Is  recommended  that  the  Judgment  of 
the  district  court  be  afllnned. 

DUFFIB  and  JACKSON,  CO.,  concur. 

PBR  CURIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  Judgment  of 
the  district  court  Is  affirmed. 


STATE  V.  PAXTON  et  al. 
(Snnreme  Court  of  Nebraska.    June  20,  1906.) 

Afpeai/— Birx  of  Exceftioiis. 

Upon  rehearing,  former  opinion  adhered  to. 
(Syllabus  by  the  Court) 

On  rehearing.    Affirmed. 

For  former  opinion,  see  106  N.  W.  166. 

LBTTON,  J.  A  motion  for  rehearing  was 
filed  In  this  case  and  a  rehearing  allowed, 
mainly  upon  the  state's  contention  that  by 
submitting  the  cause  on  briefs  the  motion  to 
quash  the  bill  of  exceptions  had  been  waived 
by  the  defendant  in  error,  and  that  the  court 
should  therefore  have  considered  the  case 
upon  the  evidence  furnished  by  the  purport- 
ed bill  of  exceptions.  A  motion  has  been 
filed  to  vacate  the  order  granting  the  re- 
hearing and  to  adhere  to  the  former  opinion. 
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on  the  grounds  that  the  motion  to  gnash  was 
submitted  to  the  court  by  agreement  of 
parties  at  the  same  tlqie  that  submission  was 
made  upon  the  merits,  and  that  the  former 
opinion  as  to  the  bill  of  exceptions  Is  correct 
No  oitry  was  made  on  the  record  showing 
that  the  motion  to  quash  and  the  main  case 
had  been  submitted  together.  It  la  now  ad- 
mitted by  the  state  that,  by  agreement  of 
both  parties,  the  motion  to  quash  was  sub- 
mitted at  the  same  time  as  the  main  case, 
and  therefore  was  properly  considered  by  the 
court 

In  view  of  the  importance  of  the  case, 
since  the  briefs  which  have  been  filed  upon 
these  motions  fully  reargue  the  question  as  to 
whether  or  not  the  so-called  bill  of  excep- 
tions Is  properly  authenticated  and  identi- 
fied, we  have  again  considered  this  question, 
and  have  again  examined  the  purported  bill 
of  exceptions  In  the  light  of  the  arguments 
furnished  by  these  briefs.  l%e  whole  diffi- 
culty rests  In  the  failure  to  properly  Identify 
a  certain  collection  of  papers  marked  "Vol- 
ume 2,  Bill  of  Exceptions."  The  certificate 
of  the  clerk  of  the  district  court  to  the  yol- 
ome  of  transcripts  of  the  pleadings  certi- 
fies that  "the  bill  of  exceptions  hereto  at- 
tached is  the  original  bill  of  exceptions," 
etc  This  certificate  makes  no  mention  of 
more  than  one  volume  of  the  bill  of  excep- 
tions and  implies  the  existence  of  but  one 
volume.  The  certificate  of  the  clerk  of  the 
district  court  attached  to  the  papers  marked 
"Volume  1,  BUI  of  Exceptions"  la  to  the  el- 
feet  that  "this  Is  the  original  bill  of  excep- 
tions filed  in  my  office  In  the  cause  in  said 
court,  wherein  the  state  of  Nebraska  is  plain- 
tiff and  William  A.  Paxton  et  aL  are  de- 
fendants," impliedly  suggesting  the  existence 
of  but  one  Tolume.  It  is  true  that  contained 
In  volume  1  there  Is  a  stipulation  by  coim- 
sel,  and  a  certificate  by  the  trial  Judge  and 
by  the  stenographer,  that  the  bill  of  excep- 
tions consists  of  two  volumes.  These  certif- 
icates, if  volume  1  had  been  accompanied  by 
a  second  volume  properly  certifled  and  Iden- 
tified by  the  clerk  of  the  district  court  as 
being  volume  2,  would  be  sufficient  to  show 
that  a  second  volume  was  in  existence,  and 
perhaps  that  a  volume  thus  certifled  as  vol- 
ume 2  by  the  clerk  of  the  district  court  was 
the  identical  volume  referred  to,  even 
though  the  certificate  to  the  first  volume 
made  by  the  clerk  failed  to  disclose  that  the 
bill  of  exceptions  consisted  of  two  volumes. 
The  difficulty  in  the  present  case,  however, 
is  that  the  papers  marked  "Volume  2"  have 
no  certificate  whatever,  either  of  the  stenog- 
rapher, the  trial  Judge,  or  the  clerk  of  the 
district  court,  showing  that  they  form  a  part 
of  the  bill  of  exceptions  In  this  case. 

It  is  argued  by  the  Attorney  General  that, 
by  referring  to  the  contents  of  the  first  vol- 
ume, it  will  be  seen  that  certain  exhibits 
which  appear  in  the  second  volume  are  men- 
tioned therein,  and  that  consequently,  from 
nn   examination  of  the  exhibits,  it  will  be 


shown  that  they  were  a  part  of  the  testi- 
mony offered  in  the  case,  but  this  would  re- 
quire us  to  read  the  evidence  contained  in 
one  volume  for  the  purpose  of  determining 
from  it  whether  or  not  the  evidence  con- 
tained in  the  other  volume  was  in  fact  the 
evidence  In  the  trial  court  nils,  of  course, 
would  furnish  no  certain,  fixed,  or  proper 
ground  of  Identification.  IJnder  the  law  the 
court  can  consider  only  the  certificates  of 
the  proper  officers  who  are  charged  with  tbe 
duty  of  preserving  the  record,  for  the  pur- 
pose of  determining  whether  or  not  any 
papers  offered  in  this  court  are  entitled  to  be 
considered  as  a  part  of  the  record  in  the 
case.  The  Attorney  General  also  contends 
that  there  are  certain  marks  and  indorse- 
ments upon  the  outside  of  the  volumes,  pre- 
sumably by  tbe  clerk  of  the  district  court  or 
by  the  clerk  of  the  Supreme  Court,  though 
there  Is  nothing  to  show  by  whom  made,  and 
that  we  should  consider  these  indorsements 
or  markings  as  proof  that  volume  2  is  a  part 
of  the  record  In  the  case.  Wlutt  has  been 
said  disposes  of  this  contention.  Mere  filing 
marks  cannot  take  the  place  of  a  certificate 
required  by  the  law,  nor  can  onidentifled 
indorsementa  do  this. 

Aa  pointed  out  In  the  former  opinion,  there 
la  also  a  discrepancy  between  tbe  title  of  tbe 
case  certified  to  by  the  clerk  of  tbe  district 
court  in  the  transcript,  and  the  title  of  the 
cause  certified  in  volume  1  of  the  bill  of  ex- 
ceptions, and  also  the  title  Indorsed  upon  tbe 
cover  of  tbe  purported  volume  2.  A  com- 
plete exposition  of  the  doctrines  and  rules  of 
this  court  with  referrace  to  the  auth«itlca- 
tion  of  bills  of  exertion  is  to  be  found  la 
the  opinions  of  Justices  Bamea  and  Sedg- 
wick In  the  case  of  Van  Aukea  t.  Mlxner,  93 
N.  W.  1121,  and  97  N.  W.  834.  The  cases  In 
this  court  upon  thla  subject  are  folly  re- 
viewed, and  the  reasons  for  the  rule  set  forth, 
and  it  Is  pointed  out  that  even  though  a  bill 
of  exceptions  has  been  allowed  and  settled 
by  the  Judge  and  has  bis  signature  attach- 
ed thereto,  showed  such  allowance,  this 
would  not  be  In  compliance  with  the  stat- 
ute, and  the  bill  could  not  be  considered,  un- 
less further  authenticated  by  tbe  proper  cer- 
tificate made  by  tbe  clerk  of  tbe  district 
court  Volume  2,  therefore,  being  utterly 
nnautbenticated,  cannot  be  considered,  and, 
since  it  is  apparent  that  volume  1  does  not 
contain  all  tbe  testimony,  It  cannot  aid  us 
In  determining  the  question  presented,  and 
the  former  opinion  of  Commissioner  Duffle 
is  adhered  to. 

In  this  connection  it  may  not  be  Improper 
to  Indicate  the. proper  practice  In  cases  of 
voluminous  bills  of  exception.  In  such 
case  tbe  certificate  of  tbe  trial  Judge  should 
show  that  the  bill  of  exceptions,  consisting  of 
a  certain  number  of  volumes,  marked  in  a 
certain  manner,  contains  all  the  testimony 
In  the  case,  In  the  usual  form.  There  should 
also  be  a  certificate  of  the  clerk  of  the  dis- 
trict court  certifying  that  the  bill  of  excep- 
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tiOQS  In  the  cause  consists  of  a  certain  num- 
ber of  Tolumee,  and  a  separate  certificate 
shonld  be  attached  to  each  volume,  certify- 
ing that  the  volume  constitutes  volume  — 
of  the  original  bill  of  exceptions  In  the 
cause,  filed  In  his  ofBce,  so  that  each  vol- 
ume may  be  projierly  Identified  and  authen- 
ticated as  part  of  the  record  in  the  case. 


JOHNSON  T.  CARPENTER. 
(Supreme  Court  of  Nebraska.     June  20,  1906.) 

1.  JUDOIfENT— ReTIVAIt— RXTUBN    OF    OlTIOKB 
— IlCPEACmiBNT. 

Under  the  provfsiona  of  section  370  of  the 
Code  of  Civil  Procedure,  affidavits  are  admia- 
nble  in  evidence  to  impeach  the  return  of  an 
officer  to  the  service  of  a  summons  in  proceed- 
ings  for  revivor. 

2.  Sahk. 

The  return  of  an  officer  to  the  service  of  a 
lanunons  in   the  orifcinal  action  may   be   im- 
peached   In   a  proceeding   to   revive  the  judg- 
ment. 
(S.vUabus  by  the  Court,) 

Commissioners'  Opinion.  Department  No. 
1  Appeal  from  District  Court,  Butler  Coun- 
ty;  Good,  Judge. 

Action  by  Edmund  Johnson  against  Judaon 
Carpenter.  Judgment  for  defendant,  and 
plaintiff  appeals.     Reversed  and  remanded. 

W.  T.  Thompson,  for  appellant  Matt  Mil- 
ler, for  appellee. 

OLX>HAM,  0.  This  was  a  proceeding  to 
revive,  on  motion  and  affidavit,  a  judgment 
entered  in  the  county  court  of  Butler  county, 
Neb.,  in  a  cause  within  the  jurisdiction  of  a 
Justice  of  the  peace.  In  which  Judson  Carpen- 
ter was  plaintiff  and  Ed.  Johnson  defendant 
The  suit  was  on  an  open  account  and  was 
instituted  on  the  6th  day  of  November,  1891. 
Bommons  was  returned  on  November  13, 
1891,  showing  that  it  bad  been  served  on 
defendant  "by  leaving  at  his  usual  place  of 
residence,  the  within-named  defendant,  a  cer- 
tified copy  of  this  summons  and  all  the  in- 
dorsements thereon."  Defendant  failed  to  ap- 
pear, and  judgment  by  default  was  entered 
against  him  on  November  24,  1891.  On  July 
10,  1900,  a  motion  and  affidavit  for  a  condi- 
tional order  of  revivor  was  filed  by  the  plain- 
tiff in  the  county  court  of  Butler  county,  and 
on  this  motion  and  affidavit  it  was  ordered 
by  the  court  that  the  judgment  be  revived, 
unless  sufficient  cause  should  be  shown  by 
defendant  against  the  revivor.  Notice  of 
this  proceeding  was  served  on  the  defendant 
In  Merrick  county.  Neb.,  by  the  sheriff  of 
that  county,  and  on  the  23d  day  of  August, 
1900,  defendant  appeared  specially  for  the 
purpose  of  challenging  the  jurisdiction  of  the 
court  for  the  reason  that  the  real  and  true 
name  of  the  defendant  was  Edmund  Johnson, 
and  not  Ed.  Johnson,  and  for  the  further 
reason  that  the  county  court  of  Butler  county 
never  had  any  jurisdiction  over  the  defendant 
to  enable  it  to  pronounce  any  valid  judgment 
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against  him,  because  no  summonB  was  ever 
legally  served  upon  the  defendant  at  his 
usual  place  of  residence  or  at  any  other  place. 
In  support  of  this  motion,  defendant  filed 
affidavits  tending  to  show  that  be  had  re- 
moved from  Butler  county  on  the  29th  of 
October,  1891,  and  had  established  a  resi- 
dence at  Beaver  Crossing  in  Seward  county, 
Neb.,  and  was  residing  there  at  the  time  the 
summons  was  left  at  his  former  place  of 
residence  In  Butler  county.  Several  affidavits 
were  filed  in  support  of  this  allegation.  Plain- 
tiff filed  three  counter  affidavits,  but  none  of 
tbese  went  further  than  to  show  that  the 
service  of  summons  bad  been  bad  at  the 
place  where  defendant  resided  In  Butler  coun- 
ty, and  there  was  no  traverse  of  the  defend- 
ant's allegation  that  he  had  sold  bis  place  In 
Butler  county  and  bad  removed  with  all  his 
household  goods  to  Seward  coimty  8  or  10 
days  before  the  summons  was  attempted  to 
be  served.  The  county  court,  however,  over- 
ruled the  objections  of  the  defendant  and 
entered  an  order  reviving  the  judgment  To 
reverse  this  judgment  of  the  county  court 
defendant  prosecuted  bis  petition  In  error  to 
the  district  court  of  Butler  county,  where,  on 
a  hearing  by  the  court,  the  judgment  of  the 
county  court  was  affirmed  and  the  petition 
In  error  dismissed.  To  reverse  this  judgment 
defendant  appeals  to  this  court. 

It  Is  conceded  that  from  the  showing  made 
in  the  affidavits,  defendant  was  not  a  resident 
of  Butler  county  at  the  time  the  summons 
was  attempted  to  be  served,  but  the  conten- 
tion is  that  proof  of  the  failure  of  service 
of  process  cannot  be  made  on  ex  parte  af- 
fidavits. It  is  not  necessary  to  determine 
whether  or  not  this  objection  was  waived  In 
the  county  court  by  filing  counter  affidavits 
on  behalf  of  the  plaintiff,  as  we  think  that 
the  provisions  of  section  370  of  the  Code 
of  Civil  Procedure  are  sufficient  to  permit  the 
use  of  affidavits  either  in  attacking  or  in  sup- 
porting the  return  of  an  officer  on  a  summons 
in  a  proceeding  for  revivor.  This  section 
provides  that  "an  affidavit  may  be  used  to 
verify  a  pleading,  to  prove  the  service  of  a 
summons,  notice,  or  other  process,  in  an  ac- 
tion to  obtain  a  provisional  remedy,  an  ex- 
amination of  a  witness,  a  stay  of  proceedings, 
or  upon  a  motion,  and  in  any  other  case  per- 
mitted by  law."  In  Walker  v.  Lutz,  14  Neb. 
274,  15  N.  W.  862,  the  return  of  a  sheriff  to 
a  summons,  that  he  had  served  It  by  leaving 
a  copy  at  the  defendant's  usual  place  of 
residence,  was  attacked  by  defendant  in  a 
motion,  challenging  the  Jurisdiction  of  the 
court  The  motion  was  supported  by  a ffl da- 
vits and  sustained  by  the  district  court. 
The  judgment  of  the  district  court  was  af- 
firmed, and  the  principle  announced  that  "a 
sberlCTs  return  to  a  summons,  that  he  served 
it  by  leaving  a  copy  at  the  defendant's  usual 
place  of  residence,  is  not  conclusive  as  to  the 
fact  of  residence,  but  the  defendant  may 
show  that  the  place  where  the  copy   was 
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left  was  not  at  the  time  his  residence."  In 
this  case  the  only  evidence  offered  to  chal- 
lenge the  jurisdiction  of  the  ooort  was  in 
the  form  of  affidavits,  and  It  was  held  snf- 
fldent  to  support  the  Judgment  of  the  trial 
court.  We  have  also  held  that  In  a  revivor 
proceeding  the  defendant  may  dispute  the  re- 
tnm  of  the  officer  by  showing  that  the  original 
summons  was  not  served  at  his  usual  place 
of  abode  Haynes  v.  Aultman,  Miller  &  Co., 
36  Neb.  257,  S4  N.  W.  511 ;  Enewold  v.  Olsen. 
39  Neb.  59,  67  N.  \7.  765,  22  L.  R  A.  573,  42 
Am.  St  Rep.  657 ;  Wlttstruck  v.  Temple,  58 
Neb.  16,  78  N.  W.  456.  It  follows  from  what 
has  been  said  that  the  affidavits  filed  In  sup- 
port of  the  special  appearance  were  com- 
petent evidence  as  to  defendant's  place  of 
residence  at  the  time  the  summons  was  at- 
tempted to  be  served,  and  that  he  was  en- 
titled to  show  In  the  revivor  proceeding  the 
Invalidity  of  the  original  Judgment  for  want 
of  Jurisdiction  over  the  person  of  the  defend- 
ant 

We  therefore  recommend  that  the  Judg- 
m&it  of  the  district  court  dismissing  the 
petition  in  error  be  reversed,  and  the  cause 
be  remanded  for  further  proceedings. 

AMES  and  EPPERSON,  OQ,  concur. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion.  It  Is  ordered  that  the 
Judgment  of  the  district  court  be  reversed, 
and  the  cause  be  remanded  for  further  pro- 
ceedings. 


STANSBURY  v.  STORER  «t  al. 
(Supreme  Court  of  Nebraska.    June  20,  1908.) 

CONTBAOT— ACnOW  FOB  BBKACH— PlEADIIfG. 

A  petition  alleging  the  making  of  a  vertuil 
building  contract  and  partial  performance  there- 
of by  the  plaintiff,  and  claiming  damages  on 
account  of  defendants'  failure  to  perform  the 
same,  Is  not  subject  to  demurrer  because  It 
fails  to  allege  the  time  within  which  the  con- 
tract was  to  be  performed. 

[Bd.  Note. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  {  1640.] 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No, 
1.  Error  to  District  (Jourt  Nuckolls  Ooimty ; 
Hurd,  Judge. 

Action  by  M.  S.  Storer  and  others  against 
William  Stansbury.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Affirmed. 

Cole  &  Brown,  for  plaintiff  In  error.  B. 
A.  Searle,  for  def^dants  In  error. 

EPPERSON.  C.  The  defendants  in  error, 
as  plaintiffs,  sued  the  plaintiff  In  error,  as 
defendant.  In  the  district  court  for  Nuckolls 
county  upon  two  causes  of  action.  Plaintiffs 
alleged  that  they  had  entered  into  a  contract 
with  the  defendant  whereby  the  plaintiffs, 
as  builders,  were  to  furnish  material  for  and 
construct  a  building  for  defendant;  that 
pursuant  to  the  provisions  of  ttift  contract 


tbey  began  the  construction  of  the  building, 
furnished  labor,  and  also  furnished  material 
which  was  subsequently  appropriated  by  the 
defendant  Plaintiffs,  under  their  first  caiu» 
of  action,  claimed  damages  tor  the  value  of 
the  material  appropriated  by  defendant  the 
labor  employed  upon  the  building,  and  the 
loss  of  profits  occasioned  by  the  defendant's 
failure  to  comply  with  the  contract  For 
a  second  cause  of  action,  the  plaintiffs  al- 
leged that  an  injunction  suit  was  instituted 
by  the  defendant  against  the  plaintiffs  to 
restrain  the  plaintiffs  from  proceeding  with 
the  construction  of  the  building;  that  an 
injunction  bond  was  given  in  such  proceed- 
ing upon  the  issuance  of  a  temporary  re- 
straining order;  that  such  temporary  order 
was  subsequently  dissolved;  that  the  plain- 
tiffs were  damaged  to  the  extent  of  $400  on 
account  of  exx)enses  Incurred  in  resisting  the 
injtmction,  for  which  they  allege  the  defendr 
ant  is  liable  on  the  bond.  In  answer  to  the 
first  cause  of  action,  defendant  denied  the 
making  of  the  contract;  denied  tliat  plain- 
tiffs furnished  material  or  did  any  work 
under  the  terms  of  such  contract;  and.  In 
answer  to  the  second  cause  of  action,  admit- 
ted the  institution  of  an  injunction  suit;  al- 
leged that  it  was  undetermined,  that  at  the 
time  of  the  filing  of  such  answer  was  pending 
in  this  court  and  that  no  action  had  accmed 
in  favor  of  the  plaintiffs  against  the  defend- 
ant by  reason  thereof.  A  trial  was  had  to  a 
Jury,  which  found  due  the  plaintiffs  on  their 
first  cause  of  action  $483.55,  and  apon  the 
second  cause  of  action  $250,  a  total  of 
$733.55,  for  which  amount  a  Judgment  was 
rendered  in  favor  of  plaintiffs.  The  defend- 
ant alleges  many  errors  of  the  trial  conrt, 
and  seeks  a  reversal  of  the  Judgment 

By  instruction  No.  8  the  court  charged  the 
Jury,  in  substance,  that  the  measure  of  plain- 
tiffs' damages  on  account  of  the  materials 
furnished  and  work  done  was  the  loss  of 
profits  which  they  would  have  made  in  carry- 
ing out  the  contract,  that  is,  $1,158  agreed 
compensation  less  the  amount  it  would  have 
cost  them  to  furnish  the  labor  and  material 
for  its  performance.  Defendant  alleges  er- 
ror in  the  giving  of  this  instruction  for  the 
reason  that  it  assumes  that  the  contract  was 
made,  which,  being  denied,  was  a  question 
for  the  Jury  to  determine.  The  sum  of  $1,158 
was  the  contract  price  alleged  by  plaintiffs 
and  denied  by  defendant  However,  consid- 
ering this  instruction  with  others  given  by 
the  court  the  Jury  were  clearly  and  proper- 
ly charged,  in  effect  that  before  they  could 
find  for  the  plaintiffs,  they  must  find  that 
the  contract  alleged  by  them  had  been  made, 
and  that  In  case  they  should  so  find,  then 
they  should  measure  the  damages  according 
to  the  rule  laid  down  In  InstructiiMi  No.  8. 
This  assignment  of  error,  therefore,  is  with- 
out merit 

The  court  gave  Instruction  No.  3,  request- 
ed by  the  plaintiffs,  which  contained  the foliow« 
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liig:"Tbe  Jury  are  txatber  instrncted  that 
In  case  yon  find  from  the  evidence  that  the 
plalntUh  and  defendant  entered  into  the  con- 
tract fbr  the  oonatrnctlon  of  the  bnllding 
referred  to,  and  that  the  defendant  prevent- 
ed the  plaintiffs  from  performing  the  same 
without  fault  on  the  plalntUtB'  part,  the 
plalntlffa  are  entitled  to  recover  under  their 
first  cause  of  action,  the  value  of  the  labor 
and  materials  used  and  appn^rlated  by  the 
defmdant  as  measured  by  the  contract  price, 
as  yon  shall  find  the  same  from  the  evidence. 
•  •  •»  ffj^  defendant  overlooks  the  first 
few  lines  of  this  instruction,  and  complains 
of  tbat  part  banning:  "Plaintiffs  are  m- 
tltled  to  recover,"  etc.,  claiming  that.  In  sub- 
stance, the  court  said  to  the  jury:  "That 
there  Is  a  contract;  that  there  is  an  agreed 
contract  price;  that  the  plaintiffs  herein 
appropriated  materials  and  labor."  This 
contentl(»i.  If  ws  understand  It;  Is  wholly 
without  merit 

Similar  objections  are  made  to  Instme- 
tloDB  Nos.  4  and  S,  relative  to  the  items  sub- 
ject to  recovery  and  the  date  of  the  contract ; 
such  instructions  to  govern  In  the  event  that 
the  Jury  found  that  the  contract  was,  In  fact; 
ma^te.  An  instruction  given  by  tiie  trial 
court,  or  a  part  thereof,  should  not  be  Isolat- 
ed from  other  Instmctions  or  other  parts  of 
the  same  instruction,  but  all  should  be  read 
together,  and  if;  as  a  whole,  the  law  applic- 
able to  the  facts  and  tbe  pleadings  is  fully 
and  properly  given,  as  they  were  in  this  case, 
no  reversible  error  is  conmiltted  by  the  court. 

Defendant  contends  tbat  the  court  erred 
in  OTWmllng  a  demurrer  to  the  petition, 
claiming  that  there  is  a  misjoinder  of  causes 
of  action,  and  that  the  petition  does  not 
state  facts  snfflcient  to  constitute  a  cause 
of  action.  Plaintiffs  tailed  to  allege  the  time 
within  which  tbe  contract  was  to  be  perform- 
ed. The  omission  of  such  an  allegation  did 
not  render  tbe  petition  demurrable.  The 
two  causes  of  action  were  connected  with  the 
same  subject-matter,  and  therefore  the  peti- 
tion was  not  subject  to  demurrer  for  mis- 
joinder. 

After  the  issues  had  been  formed  and  the 
case  ready  for  trial,  the  defendant  filed  a 
motion  for  leave  to  amend  his  answer  by 
alleging  that  in  January,  1900,  and  while 
tbe  Injunction  suit  above  referred  to  was 
pending,  and  while  there  was  also  pending 
another  suit  between  the  same  parties  re- 
lating to  an'  entirely  different  matter,  the 
parties  hereto  settled  their  differences.  Tbe 
court  overruled  this  motion.  The  settlement 
which  defendant  sought  to  plead  by  the  pro- 
posed amoidment  was  made  in  January, 
1000,  almost  ftve  years  before  the  amendment 
was  oltenA.  There  was  no  abuse  of  discre- 
tion In  the  refusal  of  the  trial  court  to  per- 
mit the  am«idment  to  be  made. 

To  defeat  the  second  cause  of  action,  the 
defendant  relied  upon  the  fact  that  a  super- 
sedeas bad  been  had  of  a  Judgment  entered 


nunc  pro  tunc,  dismissing  tbe  Injunction 
suit,  in  which  the  bond  sued  on  bad  been 
given.  No  competent  evidence  was  introdu- 
ced showing  that  the  proper  bond  had  been 
filed.  Defendant  now  contends  that,  as  tbe 
petition  failed  to  allege  the  termination  of 
tbe  injunction  suit,  evidence  that  tbe  Judg- 
ment therein  had  been  superseded  was  not 
required.  An  examination  of  tbe  pleadings 
discloses  tbat  the  facts  relative  to  the  Injunc- 
tion suit  were  made  an  issue  by  the  answer 
and  reply.  Possibly,  however,  the  burden 
was  upon  the  plaintiff  to  show  that  his  sec- 
ond cause  of  action  had  accrued.  It  is  un- 
necessary to  decide  this  proposition  for  tbe 
reason  that  the  evidence  introduced  by  de- 
fendant, including  the  opinions  of  this  court 
In  Stansbury  v.  Storer  &  Ellis  (Neb.)  97  N. 
W.  805,  and  Stansbury  v.  Storer  &  Ellis 
(Neb.)  91  N.  W.  197,  proves  that  the  Injunc- 
tion suit  was.  In  fact,  finally  detnmlned  in 
1899.  This  suit  was  Instituted  in  1903.  The 
court  instructed  the  jury,  as  a  matter  of  law, 
that  the  injunction  suit  had  terminated  at 
the  time  this  suit  was  instituted.  Under  the 
evidence,  the  instruction  was  proper. 

There  being  no  error  In  the  record,  we 
recommend  that  the  Judgment  of  the  district 
court  be  affirmed. 

AMES  and  OLDHAM,  OO.,  concur. 

PER  OTJRIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  tbe 
district  court  is  affirmed. 


HAUPTMAN  V.  PIKBL 
(Supreme  <>>urt  of  Nebraska.    June  20,  1908.) 

1.  Sales— FsAUDTTLKNT  Rxfbesentations  bt 
Selleb  —  Action  fob  Pbiok  —  Bills  and 
Notes. 

Where  tlie  defense  is,  that  the  defendant 
had  been  induced  to  buy  certain  personal  prop- 
erty by  the  false  and  fraudulent  representations 
of  tbe  plaintiff,  his  vendor,  the  fact  that  such 
representations  were  made  two  days  before  the 
sale  was  consmnmated  would  not  of  itself  Justi- 
fy the  ezciusion  of  evidence  thereof. 

2.  Sake. 

Ordinarily,  In  such  case,  the  defendant  is 
entitled  to  trace  tbe  negotiations  to  their  in- 
ception, where  the  evidence  thereof  tends  to  es- 
tablish such  defense. 
(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
2,  Error  to  District  Court,  Saline  County; 
Hurd,  Judge. 

Action  by  Albert  Pilce  against  W.  F.  Haupt- 
man.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed  and  remanded. 

F.  W.  Bartos,  for  plaintiff  In  error.  A.  S. 
Sands  and  Hazlett  &  Jack,  for  defendant  In 
error. 

AI<BERT,  0.  Suit  was  brought  by  tbe 
payee  against  tbe  maker  of  a  prdmissory  note 
to  recover  the  balance  due  thereon.     The 
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answer  admits  the  execution  and  delivery  of 
the  note.  Aa  a  defense  thereto,  it  is  alieged 
in  the  answer  that  the  consideration  there- 
for was  a  certain  team  of  tiorses,  sold  and  de- 
livered by  the  plalntifT  to  the  defendant ;  that 
at  and  prior  to  the  sale  and  delivery  thereof, 
the  plaintur,  to  Induce  the  defendant  to  buy 
the  said  team,  falsely  and  fraudulently  rep- 
resented that  the  said  horses,  and  each  of 
them,  were  "perfectly  sound,  gentle,  and 
wltlK>nt  blemish" ;  that  the  defendant  bought 
the  said  team,  and  gave  the  note  in  suit,  re- 
lying upon  said  representations,  and  believing 
the  same  to  be  true ;  that  the  said  represen- 
tations were  false.  In  that  one  ot  the  horses 
at  the  time  was  lame,  spavined,  vicious,  and 
dangerous  to  handle;  but  by  reason  of  said 
false  representations,  the  defendant  has  sus- 
tained damages  In  excess  of  the  balance  due 
on  the  note.  The  reply  Is  a  general  denial 
of  the  facts  pleaded  as  an  affirmative  defense. 
The  Jury  found  against  the  defendant  on  his 
affirmative  defense,  and  returned  a  verdict 
for  the  full  amount  of  the  balance  due  on  the 
note.  Judgment  went  accordingly.  The  de- 
fendant brings  error. 

That  the  note  was  given  for  the  consider- 
ation stated  in  the  answer  Is  conceded.  That 
one  of  the  horses  was  lame  and  vicious  is  a 
fact  which  the  jury  could  well  have  found 
from  the  evidence.  The  nature  of  the  repre- 
sentations made  by  the  plaintiff  with  respect 
to  the  team,  and  whether  the  defendant  relied 
npoa  them,  are  among  the  principal  questions 
litigated.  The  defendant  testified  in  bis  own 
behalf.  It  appears  from  his  testimony  that 
about  two  days  before  be  bought  the  team 
the  plaintiff  called  upon  him,  and  asked  him 
If  he  wanted  to  buy  a  team ;  that  be  answer- 
ed In  the  affirmative,  whereupon  the  plaintiff 
informed  him  that  he  had  a  team  to  sell. 
After  testifying  to  those  facts,  the  defendant 
was  Interrogated  as  to  the  representations 
made  by  the  plaintiff  at  that  time.  The  an- 
swer was  excluded,  whereupon  the  defendant 
made  the  following  offer:  "Defendant  offers 
to  prove  by  this  witness  that  on  the  last  day  ot 
February  at  defendant's  residence  in  Saline 
county  the  plaintiff  represented  to  this  de- 
fendant that  be  had  a  bay  team  of  horses  to 
sell  or  a  horse  and  a  mare,  that  were  sound, 
free  from  blemishes,  and  free  from  vice ;  that 
In  pursuance  of  said  representations  the  de- 
fendant, two  days  afterwards,  went  over  to 
the  plaintiff's  place  in  the  evening  to  buy 
said  team,  and  did  buy  It  on  the  strength  of 
the  representations  made  by  the  plaintiff, 
not  only  at  the  time  he  bought  them,  but  rep- 
resentations made  at  bis  house  before  that 
time." 

To  the  foregoing  offer  the  plaintiff  Inter- 
posed this  objection:  "Plaintiff  objects  to  the 
offer  as  far  as  the  same  relates  to  any  con- 
versation or  conversations  had  prior  to  the 
purchase  and  sale  of  the  team  mentioned,  and 
to  the  conversation  or  purported  conversa- 
tion had  two  days  before  the  transaction  at 


the  house  or  home  of  the  defendant  as  in- 
competent. Irrelevant,  and  immaterial."  The 
objection  was  sustained,  and  the  ruling  In 
that  behalf  is  now  assigned  as  error.  It 
would  seem  that  the  court  excluded  the  evi- 
dence on  the  theory  that  representations 
made  two  days  before  the  sale  took  place 
were  too  ronote.  That  theory  is  not  tenable. 
The  gist  of  the  defense  is  that  the  defendant 
was  Induced  to  buy  the  team  by  certain  false 
and  fraudulent  representations  made  by  the 
plaintiff.  Of  necessity,  representations  which 
are  the  Inducement,  or  part  of  the  induce- 
ment, to  a  sale  must  precede  It;  generally 
they  are  a  part  of  the  negotiations  leading  up 
to  It  Such  negotiations  may  cover  a  longer 
or  shorter  period;  but  in  either  case,  it  is 
competent  for  the  party  charging  fraud  to 
trace  them  to  their  inception,  if  necessary, 
to  prove  the  charge^  See  Seilar  v.  Clelland, 
2  C!ola  632;  Kost  v.  Bender,  25  Mich.  515;  14 
Am.  &  Eng.  E^cya  Law  (2d  Ed.)  108.  The 
plaintiff  contends,  however,  that  he  admitted 
the  representations  Included  In  the  offer, 
while  testifying  In  his  own  behalf.  The 
evidence  pointed  oat  to  sustain  that  con- 
tention does  not  do  sa  It  shows  that  be 
represented  the  horses  to  be  sound,  "as 
far  as  he  knew."  That  Is  essentially 
different  from  the  nnqualified  representa- 
tions which  the  defendant  offered  to  show. 
It  Is  also  claimed  that  the  defendant  was  after* 
ward  permitted  to  testify  to  matters  cover- 
ed by  his  offer.  A  careful  reading  of  his  testi- 
mony satisfies  us  that  such  is  not  the  case, 
and  that  both  he  and  counsel  regarded  the 
ruling  of  the  court  upon  the  offer  as  final, 
and  were  governed  by  It  during  the  after 
progress  of  the  trial.  Gomplaint  Is  also  made 
because  the  court  sustained  a  motion  to 
strike  two  clauses  from  the  answer,  on  the 
ground  that  such  portions  tendered  other  and 
different  issues  than  those  litigated  in  the 
county  court  where  the  case  was  first  brought 
and  tried.  As  to  one  clause,  no  complaint 
was  made  In  the  motion  for  a  new  trial  that 
it  was  thus  stricken;  as  to  the  other.  It  is 
impossible  to  ascertain  from  the  record 
whether  it  was  material,  in  the  connection  in 
which  It  was  used,  because  the  connection 
in  which  It  stood  is  not  shown.  For  these 
reasons,  we  can  not  determine  the  correctness 
of  the  ruling  of  the  trial  court  on  this  motion. 
Other  questions  are  argued,  but  they  are  not 
of  a  character  requiring  notice  at  this  time. 
It  is  recommended  that  the  Judgmoit  of  the 
district  court  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  according 
to  law. 

DUFFIE  and  JACKSON,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to 
law. 
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STEGER  T.  KOSCH  «t  si. 
(Snpreme  Ck>urt  of  Nebraska.     June  20,  1906.) 

1.  Fkaudr,  Statutb  oi<— Pabi  FEitroBicAnox— 

FOSSEBSION. 

Continued  possession  br  a  tenant  la  not 
Bach  a  part  performance  of  a  verbal  contract 
for  the  purchase  of  land  aa  to  take  the  case 
out  of  the  statute  of  frauds.  Possession,  to  have 
such  .an  effect,  must  be  clearly  shown  to  refer  to 
and  resnlt  from  the  contract  of  purchase,  and 
not  the  lease.  Lewis  v.  North,  62  Neb.  552, 
87  N.  W.  312L 

2.  SfECIFIO    PBBFOBUAHCK— EVIDKItCB— Pabol 

Contract. 

Evidence  examined,  and  held  not  to  sup- 
port the  decree  of  the  trial  court. 
(SyllaboB  by  the  Court) 

Commissioners'  Opinion.  Department  Na 
2.  Appeal  from  District  Court,  Butler  Counr 
ty;   Good,  Judge. 

Action  by  Joseph  Steger  against  Joseph 
Koacb  and  otbers.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed,  and  causa 
dismissed. 

Ij.  S.  Hastings  and  C.  H.  Aldrich,  for  ap- 
pellants. A.  M.  Walling  and  W.  Bl  Cain, 
for  ai^ellee. 


JACKSON,  O.  The  plaintiff  bad  a  decree 
In  the  district  court  for  the  specific  perform- 
ance of  an  oral  contract  for  the  sale  of  real 
estate.  The  allegations  of  the  petition  relied 
upon  to  relieve  the  contract  from  the  statute 
of  frauds  are,  in  substance,  that  the  plaintiff 
entered  Into  the  possession  of  the  lands  wltb 
his  family  and  made  valuable  improvements 
tbereon  and  paid  a  part  of  the  purchase 
money.  From  the  evidence  It  appears  that 
the  plaintiff  was  at  one  time  the  owner  of  the 
premises,  which  were  heavily  Incumbered  by 
mortgage.  Being  nnable  to  meet  the  mort- 
gage Indebtedness,  he  sold  the  land  to  one 
Klosterman.  bnt  remained  in  possession  as 
Klosterman's  tenant,  and  was  so  possessed 
when  Klosterman  sold  the  land  to  the  defend- 
ant In  February,  1899.  The  lease  with  Klos- 
toman  entitled  the  plaintiff  to  remain  in  pos- 
session as  tenant  during  that  year.  He  was 
paying  an  annual  rental  of  $640.  By  the  con- 
tract of  purchase  from  Klosterman  the  de- 
fendant succeeded  to  the  landlord's  right  and 
became  entitled  to  collect  the  rent  for  the 
year  1809. 

After  the  purchase  of  the  premises  by  the  de- 
fendant, plaintiff  remained  in  possession,  and 
has  paid  as  rent  each  year  to  the  defendant 
the  snm  of  |640  until  1904,  wltb  the  exception 
of  a  single  year,  when,  owing  to  a  partial 
fallore  of  crops,  the  defendant  waived  the 
payment  of  $200  on  the  rental  account.  The 
defendant  demanded  an  additional  2S  cents 
per  acre  rental  for  the  year  1904,  and  notified 
the  plaintiff  that  he  would  demand  a  further 
Increase  for  the  year  1906.  The  rent  for  tbe 
year  1904  Is  unpaid.  The  plaintiff  is  still  In 
possession  of  the  premises,  and  on  his  behalf 
tbe  testimony  tends  to  prove  that  on  the  4th 
day  of  NoTonber,  1899,  tbe  plaintiff  and  bis 


wife  were  requested  by  Klosterman  to  go  to 
the  ofBce  of  Hastings  &  Hall  In  David  City 
and  execute  a  quitclaim  deed  to  the  land  in 
dispute,  for  the  purpose  of  perfecting  his  title, 
which  It  was  thought  was  defective  because 
of  a  decree  of  the  district  court  of  Butler 
county,  rendered  after  the  original  convey- 
ance from  the  plaintiff  and  his  wife  to  Klos- 
terman, subjecting  the  land  to  certain  of  the 
plaintiff's  debts;  that  Klosterman,  the  defend- 
ant, tbe  plaintiff  and  bis  wife  met  nt  the 
office  of  Hastings  &  Hall,  where  the  quitclaim 
deed  was  prepared.  Tbe  plaintiff's  wife  ob- 
jected to  signing  tbe  deed,  unless  the  defend- 
ant would  sign  a  contract  agreeing  to  recon- 
vey  the  land  to  the  plaintiff  when  tbe  plain- 
tiff might  be  able  to  pay  for  It;  that  the  de- 
fendant said  no  such  contract  was  necessary, 
that  be  would  reconvey  the  land  to  plaintiff 
at  any  time  within  5,  10,  or  15  years  upon 
payment  to  him  by  the  plaintiff  of  what  he 
had  in  the  land,  that  he  wanted  his  money 
and  not  the  land,  that  the  quitclaim  deed  was 
thereujMn  signed  and  delivered.  On  behalf  of 
the  defendant  there  Is  evidence  tending  to 
prove  that  In  April,  1899,  the  plaintiff  and 
defendant  had  a  conversation  in  which  the 
plaintiff  expressed  a  desire  to  purchase  tbe 
land;  that  the  defendant  told  him  he  might 
purchase  the  land  at  any  time  within  five 
years  from  that  date  for  what  tbe  land  was 
worttv;  that  he  so  informed  the  plalntlfTs 
wife  when  the  quitclaim  deed  was  executed; 
and  that  no  other  or  different  agreement  was 
ever  made.  The  defendant's  first  wife  was 
a  sister  of  the  plaintiff,  and  for  many  years 
they  had  enjoyed  friendly  and  confidential 
relations.  The  defendant  has  appealed  from 
the  decree  and  contends  that  the  decree  Is  not 
supported  by  tbe  law  and  tbe  facts. 

This  contention  seems  to  be  well  taken. 
There  is  no  explanation  in  the  evidence  of 
the  plaintiff's  possession  of  the  premises  oth- 
er than  his  possession  as  a  tenant,  and  having 
been  In  possession  as  a  tenant  at  the  time 
when  the  plaintiff  alleges  the  contract  of  pur- 
chase was  made,  the  presumption  Is  that  he 
continued  in  possession  as  a  tenant  Blgler 
v.  Baker,  40  Neb.  326,  58  N.  W.  1026,  24  L.  R. 
A.  255.  Continued  possession  by  a  tenant  is 
not  such  a  part  performance  of  a  verbal  con- 
tract for  the  purchase  of  land  as  to  take  the 
case  out  of  tbe  statute  of  frauds.  Possession, 
to  have  such  an  effect,  must  be  clearly  shown 
to  refer  to  and  result  from  the  contract  and 
not  the  lease.  Blgler  v.  Baker,  supra  ;  Lewis 
v.  North,  62  Neb.  552,  87  N.  W.  312.  There 
Is  a  failure  to  prove  any  payments  on  ac- 
count of  the  contract  of  purchase.  The  only 
payments  made  by  tbe  plaintiff  were  for  rent, 
and  tbe  trial  court  in  effect  so  fotind.  The 
defendant  paid  $8,106.25  for  tbe  land  and  It 
is  admitted  that  be  subsequently  paid  taxes 
amonntlng  to  $834.83,  besides  paying  for  some 
improvements  and  repairs.  The  decree  pro- 
vides for  a  conveyance  upon  the  paym«it  of 
$8,156.25,  purchase  money,  $640  rent  for  the 
year  1904,  and  certain  Items  of  personal  in- 
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debtedness  not  In  any  manner  involTed  in  the 
transactlonaconcernins  the  land.  ItwasproT- 
eu  at  the  trial  without  controversy,  that  the 
land  at  that  time  was  worth  $16,000.  The 
plaintiff  testified  that  each  year  after  the  al- 
leged contract  of  purchase,  he  planted  trees 
on  the  farm ;  as  affecting  his  claim  of  right, 
however,  it  Is  significant  that  he  did  the  same 
thing  each  year  while  he  was  the  tenant  of 
Klosterman.  He  repaired  fences,  and  made 
certain  other  improvements,  including  a  com 
crib  of  about  the  value  of  $260.  The  defend- 
ant testified  that  he  was  requested  to  build 
the  comcrib,  but  declined  to  do  so;  that 
he  gave  the  plaintiff  permission  to  build  the 
crib,  with  the  understanding  that  he  might 
move  it  at  the  termination  of  his  lease,  or 
that  he  would  buy  It,  as  the  plaintiff  might 
desire. 

Construing  the  evidence  in  the  light  most 
favorable  to  the  plaintiff  it  falls  short  of 
proving  any  performance  of  the  contract  on 
his  part,  such  as  the  law  requires  to  take  an 
oral  contract  for  the  sale  of  lands  out  of  the 
statute  of  frauds,  and  we  recommend  that  the 
decree  of  the  district  court  be  reversed,  and 
the  cause  dismissed. 

ALBERT  and  DUFFIE,  CO.,  concur. 

PER  CURIAM.  For  reasons  stated  in  the 
foregoing  opinion,  the  decree  of  the  district 
court  is  reversed,  and  the  cause  dismissed. 


STULXi  V.  MASILONKA  et  al. 
(Supreme  Court  of  Nebraska.    June  20,  1906.) 
Pbooess— Sebvioe  —  Stattjtobt  Pbovisions— 

MOBTOAOE   FOBEOI.OBnaK. 

Where  a  defendant  is  sought  to  he  brought 
into  court  by  some  method  prescribed  by  a  stat- 
ute, other  than  personal  service,  which  notice 
may  or  may  not  reach  him,  and  which  Is  more 
or  less  unsatisfactory,  the  statutory  provisions 
relating  to  such  services  are  construed  with 
strictness,  and  it  is  incumttent  that  all  steps 
In  the  process  required  to  be  taken  shall  be 
followed  with  substantial  accuracy.  Former 
judgment  modified  accordingly. 

[Ed.  Note. — For  cases  in  point,  see  voL  40, 
Cent.  Dig.  Process,  {  99.] 

(Syllabus  by  the  Court.) 

On  rehearing.    Modified. 

For  former  opinion,  see  104  N.  W.  188. 

LETTON,  J.  The  facts  In  this  case  are  set 
forth  at  length  In  the  former  opinion.  104  N. 
W.  188.  The  defendant  in  error  upon  reargu- 
ment  urgently  insists  that  this  action  is 
brought  only  for  the  purpose  of  reviewing 
the  action  to  quiet  title  and  for  strict  fore- 
closure, and  that,  since  In  the  petition  In  that 
case  the  Stulls  alleged  that  the  present  plain- 
tiffs "appeared  to  have  an  equity  of  redemp- 
tion in  the  land,"  this  was  such  an  admission 
of  the  title  of  the  present  plaintiffs,  and  was 
so  inconsistent  with  the  assertion  of  any  title 
In  the  Stulls  under  the  first  foreclosure  pro- 
ceedings that  they  ought  not  to  be  allowed  to 


object  that  the  present  plaintiffs  have  not  a 
sufficient  interest  in  the  second  proceedings 
for  a  strict  foreclosure  to  enable  them  to 
maintain  the  present  proceedings  for  a  new 
trial  therein. 

It  is  further  contoided  that  the  first  fore- 
closure was  void  for  want  of  proper  affidavit 
for  service  by  publication  upon  unknown 
heirs.  In  that  portion  of  the  former  opinion 
treating  of  the  validity  of  the  affidavit  for 
publication,  it  is  said:  "The  provisions  of 
the  Ck>de  are  to  be  liberally  construed  with 
the  view  to  promote  its  object  and  assist  the 
parties  in  obtaining  justice."  While  this  Is 
true  as  a  general  proposition,  we  think  It  is 
the  rule,  not  only  in  this  state  but  in  most 
Jurisdictions,  that  where  a  defendant  1« 
sought  to  be  brought  into  court  by  some  metb^ 
od  prescribed  by  a  statute,  other  than  person- 
al service,  which  may  or  may  not  reach  him, 
and  which  la  more  or  less  unsatisfactory,  the 
statutory  provisions  relating  to  such  service 
are  construed  with  strictness,  and  it  is  In- 
cumbent that  all  steps  in  the  process  required 
to  t>e  taken  shall  be  followed  with  substantial 
accuracy  before  the  court  will  be  held  to  bav* 
acquired  jurisdiction  of  such  a  defendant. 
Albers  V.  Kozeluh  (Neb.)  94  N.  W.  521;  Bncb- 
anan  v.  Bdmiaten  (Neb.)  96  N.  W.  620;  Bank 
T.  Rosewater  (Neb.)  96  N.  W.  68;  Boden  t. 
Mier  (Neb.)  98  N.  W.  701. 

The  former  opinion,  therefore.  Is  so  far 
modified.  We  think,  however,  that  this 
modification  does  not  militate  against  the  cor- 
rectness of  the  position  taken  as  to  the  valid- 
ity of  the  service  by  publication.  The  af- 
fidavit for  service  upon  unluiown  heirs  states 
positively  that  the  plaintiffs  had  no  knowl- 
edge of  the  names  and  whereabouts  of  such 
heirs.  The  court  might,  in  ita  dlscretioa, 
have  called  for  further  proof  of  the  facts  al- 
leged, but  its  judgment  and  order,  made  with 
such  proof  before  it,  is  not  void  and  open  to 
collateral  attack.  Counsel  has  cited  several 
cases  from  Wisconsin  and  Kentucky  as  up- 
holding hlB  contention  that  the  affidavit  was 
insufficient  In  the  Kentucky  case  it  Is  held 
that  an  affidavit  by  only  one  of  several  plain- 
tiffs is  insufficient,  but  the  allegations  of  the 
affidavit  are  not  set  forth  in  the  opinion.  In 
Kane  v.  Rock  River  Canal  Company,  15  WI& 
179,  the  affidavit  of  one  of  the  plaintiffs  mere- 
ly stated  that  there  were  parties  interested 
in  the  premises  who  were  unknown.  It  did 
not  even  show  that  they  were  unknown  to 
him  and  the  court  said:  "The  question  then 
is  whether  where  there  are  several  complain- 
ants In  a  partition  suit  an  affidavit  by  one 
of  them  that  there  are  parties  interested  who 
are  unknown,  which,  by  its  most  favorable 
construction,  can  only  be  held  to  mean  that 
they  are  only  unknown  to  him.  Is  sufficient 
to  authorize  an  order  of  publication  which 
shall  give  jurisdiction  over  unknown  owners, 
there  being  nothing  else  to  show  that  they 
were  not  known  to  others  of  the  plaintiffs. 
We  think  it  is  not"  This  case  is  followed  In 
Mecklem  t.  Blake,  19  Wis.  397,  but  the  form 
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of  tbe  afSdavlt  is  not  set  ont  In  the  opinion. 
Tbese  cases,  therefore,  are  distinguishable 
from  the  one  at  bar. 

Section  83  of  the  Code  of  Civil  Procedure, 
providing  for  service  upon  unknown  heirs, 
provides  that  if  "it  appear  by  tbe  affidavit  of 
the  plaintiff  annexed  to  his  petition  that  the 
names  of  such  heirs  or  devisees  or  any  of 
them  and  their  residence  are  unknown  to  the 
plaintiff,"  etc.  This  affidavit,  therefore,  la 
evidently  intended  to  be  attached  to  the  peti- 
tl<m  and  presented  to  the  court  with  the 
petition  so  it  may  determine,  before  making 
he  order,  whether  a  cause  of  action  exists 
against  the  nnlmown  heirs,  and  whether  the 
proof  is  sufficient  to  require  an  order  to  be 
made  respecting  service  upon  each  persons. 
We  see  no  good  reason  why  one  plaintiff 
should  not  make  the  affidavit,  provided  that 
be  sufficiently  shows  lack  of  knowledge  on 
tbe  part  of  each  of  the.  other  plaintiffs  as  to 
the  names  and  residences  of  the  unknown 
heirs  which  imder  some  circumstances  one  of 
tbe  plaintiffs  could  no  doubt  do. 

2.  If  the  decree  rendered  in  the  first  fore- 
closure proceeding  was  valid  and  the  sale 
tberennder  barred  and  foreclosed  all  the  in- 
terest of  the  plaintiffs  herein  in  the  land,  the 
fact  that  the  Stulls,  after  they  had  parted 
with  tbe  title  which  they  acquired  under  the 
sale  In  the  foreclosure  proceedings,  began  an 
action  to  quiet  their  title  by  reason  of  what 
tbey  erroneously  thought  was  a  defect  In  the 
original  suit,  and  prayed  for  a  strict  fore- 
«losnre  and  a  decree  quieting  their  title, 
wonld  in  no  wise  harm  or  prejudice  the 
platntlfls  herein.  l%e  decree  in  that  case, 
ttaongb  erroneous,  wonld  give  them  no  new 
rights  or  revest  them  with  the  title  which 
bad  been  divested  by  the  foreclosure  pro- 
ceedings in  the  first  case.  If  they  had  pei^ 
flonally  appeared  and  defended  the  second  ac* 
tion  they  could  not  have  prevailed,  and  nei- 
ther can  they  if  the  decree  be  opened. 
-Courts  of  review  will  not  correct  technical  er- 
rors by  which  no  one  has  been  prejudiced, 
and  a  trial  court  will  not  grant  a  new  trial 
for  such  reasons.  While,  under  the  old  chan- 
cery practice,  a  decree  of  strict  foreclosure 
wonld  not  bar  an  Infant  from  showing  cause 
against  tbe  same,  and  while  this  right  is  pre- 
served In  section  442  of  the  Code  of  Civil 
Procednre,  It  is  pointed  out  in  Manfull  v. 
■Orabam,  65  Neb.  64Q,  76  N.  W.  19,  70  Am.  8t 
Rep.  412,  that  where  the  title  to  land  has 
passed  by  a  sale  under  foreclosure  proceed- 
ings this  right  is  not  available  to  an  infant. 

To  nphold  tbe  plaintiffs'  contention  we 
most  Ignore  tbe  first  foreclosure  proceedings. 
Tbongb  tbese  proceedings  were  irregular  in 
several  respects  they  were  not  void,  and  are 
not  subject  to  collateral  attack.  Further 
than  this,  the  plaintiffs  have  pleaded  no 
good  grounds  for  opening  up  for  review  tbe 
first  foreclosure  proceedings,  pleaded  in  the 
answer.  This  is  essential  whether  tbe  pro- 
ceeding seeing  to  open  np  the  decree  is  imder 
■tbe  Code  provisions  or  by  original  action  in 


equity.  As  long  as  tbe  first  decree  most 
stand,  to  open  the  second  for  review  wonld 
serve  no  good  pnrpooe. 

The  former  Judgment  is  adhered  to,  and 
the  motion  for  rehearing  orwmled. 


OITT  OF  McOOOK  v.  PARSONS. 

(Supreme  Court  of  Nebraska.     June  20.  1906.) 

1.  MiritlCIFAX,  COBPOBATIORS— Pbivatx  Cbobs- 
INGS— lilABIUTT  FOB  DEFECTS. 

A  city  is  not  liable  for  damages  sustained 
by  reason  of  a  defective  crossing  from  private 
property  into  a  public  street. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Municipal  Corporations,  ((  1602, 
1604.]  ^        — ,   ,.         -, 

2.  SaICE— iHSTBUOnONS. 

In  an  action  against  a  city  for  damages 
sustained  by  reason  of  a  personal  injnry,  an 
instruction  from  which  tbe  Jury  might  infer 
that  the  city  would  be  liable  for  negligently 
permitting  a  walk  in  general  use  by  the  public 
over  property  not  shown  to  be  within  the  cor- 
porate limits  of  the  city  to  become  and  remain 
In  a  dangeroQS  condition,  is  prejudicial  error. 
[Ed.  Note. — For  cases  In  point,  see  vol.  36, 
Cent    Dig.    Municipal    Ooiporations,    (    1768.] 

(Syllabus  by  the  Court) 

CiommlBsioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Red  Willow 
County;  Orr,  Judge. 

Action  by  Roseland  Parsons  against  tbe 
city  of  McOoolv.  Judgment  for  plaintiff. 
Defendant  brings  error.  Reversed  and  re- 
manded. 

J.  S.  Le  Hew  and  Boyle  &  Eldred,  for 
plaintiff  In  errmr.  Starr  &  Reeder,  for  do- 
fendant  in  error. 

JACKSON,  O.  Roseland  Parsons  recover^ 
ed  judgment  against  the  city  of  Mc€k>ok  In  au 
action  for  damages  alleged  to  have  been  sus- 
tained by  reason  of  falling  from  a  defective 
walk,  and  the  dty  brings  error. 

The  station  grounds  of  tbe  Burlington 
Railroad  Company  at  the  city  of  McCook 
are  approached  from  the  north  by  Main  ave- 
nue  on  the  west,  and  Marshall  street  on  tbe 
east  Railroad  street  extends  east  and  west  on 
the  north  side  of  the  station  grounds:  Mar- 
shall street  terminates  on  the  south  side  of 
Railroad  street  Main  avenue  is  the  principal 
th'oronghfare  from  tbe  city  to  tbe  station. 
The  railroad  station  is  at  tbe  west  end  of 
tbe  depot  grounds  on  a  line  with  tbe  east 
side  of  Main  avenue.  East  of  the  depot  is  a 
lunchroom  and  the  residences  of  railroad  em. 
ploy6s  on  the  depot  grounds.  The  residences 
are  surrounded  by  a  small  railroad  park 
Inclosed  by  a  fence.  The  park  extends  east 
to  a  line  about  parallel  with  tbe  crater 
of  Marshall  street  and  to  a  line  6  feet 
south  of  tbe  south  line  of  Railroad  street 
Tbe  space  between  tbe  park  and  tbe  south 
line  of  Railroad  street  is  occupied  by  a 
dltcb  or  waterway,  running  east  and  west 
The  distance  across  tbe  bottom  of  the 
ditch  at  the  east  end  of  the  park   Is  6 
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feet  On  the  east  side  of  tbe  block,  directly 
north  of  the  depot  grounds,  a  sidewalk  «x- 
tends  from  the  north  to  a  point  about  40 
feet  north  of  tbe  south  line  of  the  block.  At 
the  east  end  of  tbe  railroad  lawn  the  com- 
pany many  years  ago  constructed,  and  has 
since  maintained,  for  the  conyenlence  of  Its 
employes,  a  3-foot  plank  walk  extending 
from  the  platform  on  the  south  side  of  the 
depot  to  a  point  7  feet  south  of  the  south 
line  of  Railroad  street  From  that  point  it 
constructed  a  bridge  extending  In  a  north- 
westerly direction  across  tbe  waterway.  The 
bridge  Is  connected  with  a  culvert  extending 
from  the  north  end  of  the  bridge  In  a  north- 
westerly direction  to  the  end  of  tbe  side- 
walk on  tbe  west  side  of  Marshall  street 
The  walk  at  the  east  end  of  the  railroad 
lawn,  the  bridge  across  the  waterway,  and 
the  culvert  for  one-half  the  distance  across 
Railroad  street  were  always  maintained,  to 
the  time  of  the  accident  at  least,  by  tbe  rail- 
road company,  whose  employes  were  under 
instructions  from  the  company  to  maintain 
this  walk  and  bridge  In  good  repair.  On 
the  southeast  comer  of  tbe  second  block 
immediately  north  of  the  depot  grounds  is 
the  National  Hotel,  of  which,  at  the  time  the 
accident  occurred,  tbe  defendant  In  error 
was  proprietor.  One  of  tbe  passenger  trains 
over  the  Burlington  Road  was  due  at  Mc- 
Cook  shortly  after  midnight  Defendant  In 
error  went  to  the  depot  for  the  purpose  of 
meeting  that  train  and  soliciting  patronage 
for  his  hotel.  Upon  returning  to  the  hotel  be 
went  along  the  walk  east  of  the  railroad 
park,  and  testified  that  it  was  so  dark  that 
in  attempting  to  cross  the  bridge,  he  ap- 
proached the  outer  edge,  when  a  decayed 
plank  gave  way  and  precipitated  him  into 
the  ditch  below,  where  he  fell  on  a  piece  of 
scantling  lying  in  the  bottom  of  the  ditch 
and  sustained  tbe  injuries,  because  of  which 
the  action  is  brought  Concerning  tbe  fall  he 
testified  that  It  w^as  about  7%  feet  from 
where  the  walk  made  tbe  turn  to  where  be 
fell.  The  walk  over  which  Parsons  was 
traveling  at  the  time  of  the  accident  was 
used,  not  only  by  the  employes  of  the  rail- 
road company,  but  by  all  other  persons  who 
might  wish  to  enter  the  depot  grounds  from 
Marshall  street.  The  culvert  extending  tyom 
the  bridge  to  the  sidewalk  on  Marshall  street 
was  of  plank,  and  was  used  as  a  walk  by 
persons  traveling  that  way. 

The  plaintiff  In  error  objected  to  the  in- 
troduction of  any  evidence  on  behalf  of  the 
defendant  in  error,  for  tbe  reason  that  the 
petition  failed  to  state  facts  suflScient  to 
ponstltute  a  cause  of  action.  The  objection 
was  overruled,  and  proper  exceptions  taken. 
This  objection  has  been  properly  preserved 
In  the  record  and  is  included  in  the  assign- 
ments of  error.  The  objection,  in  our  opin- 
ion, Is  well  taken.  It  does  not  appear  from 
the  petition  either  that  the  depot  grounds  or 
the  place  where  the  accident  occurred  were 
within  tha  corporate  limits  of  the  defendant 


city,  and  the  objection  to  tbe  Introduction  of 
evidence  should  have  been  sustained. 

At  the  trial  the  court  instructed  the  Jury 
as  follows :  "I  Instruct  you  if  you  find  from 
the  evidence  that  the  place  where  plaintiS 
claims  he  was  injured  was  a  traveled  way 
and  walk  that  had  been  in  general  use  by 
the  public  for  many  years  before  the  alleged 
accident;  that  such  walk  was  and  has  been 
used  generally  by  persons  having  occasion 
to  go  from  one  part  of  the  city  to  another, 
and  particularly  along  Marshall  street  to  the 
'railroad  depot  or  vicinity,  so  that  said  walk 
became  known  and  was  used  as  a  common 
public  way  for  the  travel  of  foot  passengers, 
then,  under  such  conditions,  so  far  as  this 
case  Is  concerned,  said  walk  became  and 
was  a  public  walk  of  the  city.  If  you  should 
determine  from  the  evidence,  however,  that 
said  walk  was  not  generally  used  as  a  public 
way  for  pedestrians,  and  had  not  become 
known  as  a  public  walk,  thai  the  city  would 
not  be  liable  In  this  case;  for  the  law  Im- 
poses upon  the  city  no  obligation  to  construct 
maintain,  or  repair  any  approach  from  a  rail- 
road company's  property  to  the  sidewalks 
of  the  city,  or  from  other  private  property." 
This  instruction  was  at  least  misleading. 
The  jury  might  easily  Infer  from  tbe  language 
employed  that  although  tbe  accident  to  Par- 
sons occurred  on  the  railroad  ground,  still, 
if  it  was  on  a  traveled  way  in  general  use  by 
tbe  public  for  many  years  before  tbe  acci- 
dent the  city  might  still  be  liable  if  it  had 
negligently  permitted  the  walk  to  become  In 
a  dangerous  conditiim.  T7ser  alone  does  not 
constitute  a  public  way,  and  a  city  is  not 
ordinarily  liable  for  an  accident  occurring  on 
an  approach  firom  private  property  into  a 
public  street  Goodwin  v.  City  of  Des 
Moines  aowa)  7  N.  W.  411.  There  Is  no  evi- 
dence that  tbe  city  ever  asserted  jurisdiction 
or  assumed  authority  over  the  walk  on  the 
company's  right  of  way  and  depot  grounds, 
and  consequently  no  estoppel  arises  a» 
against  the  city. 

It  Is  recommended  that  tbe  judgment  of 
the  district  court  be  reversed,  and  the  cause 
remanded  for  further  proceedings  according 
to  law. 

AliBBRT  and  DUFFIB,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  judgment  of  the 
district  court  Is  reversed,  and  the  cause  re- 
manded for  further  proceedings  according 
to  law. 


JOHNSON  V.  HIOOINS  et  al. 

(Supreme  Court  of  Nebraska.    June  20.  1906.) 

1.  Vendor  and  Purchaseb— Bxecdtobt  Con- 
TBACT— Dbfaui-t— Offbb  TO  Pbbfosk. 

Neither  party  to  an  executory  contract 
for  the  purchase  and  sale  of  lands  can  put  tbe 
other  party  In  default  without  a  readiness  and 
offer  to  perform  on  his  own  part  but  for  the 
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parpoMB  of  an  action  for  a  specific  performance, 
a  formal,  technical  tender  is  not  indispensable, 
and  an  express  repudiation  of  the  contract  and 
refusal  to  perform  It  by  one  party  excuses  the 
other  from  any  aubseqnent  formal  offer  or 
tender. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purchaser,  {  119;  vol. 
44.  Cent.  Dig.  Specific  Performance,  i§  230, 
»4,   295,   279-2^] 

2.  SPECino  PEBroBMAifCB— Readiness  to  Pxb- 
roBK. 

It  is  not  indispensable,  in  an  action  for  the 
specific  performance  of  an  executory  contract 
for  the  pnrcbase  and  sale  of  lando,  that  the 
plaintiff  should  have  been  capable  of  perform- 
ance at  the  date  the  contract  was  entered  into, 
if  he  was  able,  ready,  and  willing  and  offered 
to  perform  at  the  time  and  in  the  manner  stipu- 
lated in  the  agreement 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Specific  Performance,  g  243.] 

3.  Vehdob  ahd  Pubohabeb— Contract— Mu- 

An  executory  contract  for  the  sale  of  a 
body  of  lands,  which  includes  the  family  home- 
stead of  the  vendor,  and  which  is  not  signed 
and  acknowledged  by  his  wife,  is  not  wholly 
void,  but  ia  obligatory  upon  him,  except  with 
respect  to  the  nomeatead  tract,  and  such  a 
contract  is  therefore  not  open  to  the  objection 
of  want  of  mutuality. 
(Syllabus  by  the  Court,) 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Cedar  Coun- 
ty; Graves,  Judge. 

Action  by  Tbomas  C.  Johnson  against  A. 
H.  Higglna  and  A.  M.  Merrill.  Judgment  for 
plaintiff,  and  defendant  Hlggins  appeals. 
AfDrdted. 

J.  C.  Boblnson  and  O.  H.  Wbitney,  for  ap- 
pellant W.  D.  Funk  and  'A.  A.  Welch,  for 
wppeUee  Johnson. 

AMES,  a  There  Is  no  substantial  dis- 
pute about  the  tacta  in  this  case.  Johnson, 
the  appellee,  was  the  owner  In  fee  of  387 
acres.  Including  hla  family  homestead,  of 
lands  Bituated  in  Cedar  county  in  this  state, 
and  was  also  the  owner  of  leases  from  the 
state  of  520  acres  of  adjoining  school  lands; 
but  he  was  indebted  to  one  Abbott,  who  held 
as  security  an  assignment  of  the  leases  and 
also  a  mortgage  on  the  lands  owned  In  fee. 
There  was,  besides,  a  small  Judgment  against 
Johnson  which  would  have  been  a  lien  upon 
his  lands,  except  for  its  dormancy.  This 
state  of  facts  was  known  to  A.  M.  Merrill 
and  the  appellant,  Hlggins,  who  in  May, 
1902,  entered  Jointly  Into  a  written  contract 
with  Johnson  for  the  purchase  of  the  land 
and  leases  for  an  agreed  price  of  |15,000,  of 
which  $600  was  paid  in  cash  and  the  residue 
was  agreed  to  be  paid  on  March  1,  1903, 
upon  conveyance  and  assignment  to  them  of 
an  unincumbered  title  to  the  land  and  leases. 
Mrs.  Johnson,  the  wife  of  the  appellee,  did 
not  sign  the  contract  The  Ist  day  of  March 
fell  on  Sunday,  but  on  the  3d  of  the  month 
Johnson,  having  provided  himself  with  a 
deed  properly  executed  and  acknowledged  by 
himself  and  wife  and  purporting  and  cmnpe- 
toDt  to  convey  the  title  to  the  lands  in  fee 


to  his  vendees,  sought  out  the  latter  for  the 
purpose'  of  consummating  the  sale  pursuant 
to  the  contract  At  and  before  that  time 
there  had  been  some  conversation  relative 
to  an  extension  of  the  time  of  payment  of  the 
mortgage  debt  upon  the  existing  security 
and  the  deduction  of  the  amount  thereof 
from  the  purchase  price,  upon  an  assumption 
of  it  by  the  purchasers,  but  no  definite  or 
final  agreement  to  that  effect  had  been  made, 
and  an  abstract  with  which  Johnson  had 
armed  himself  showed  the  continued  exist- 
ence of  the  mortgage,  and  the  leases  and  the 
assignments  of  the  latter  were  still  in  the 
possession  of  Abbott  who.  It  was  at  first 
contemplated  by  the  parties,  should  be  satis- 
fied for  the  Indebtedness  to  him,  out  of  the  pur- 
chase price,  simultaneously  with  making  of 
the  conveyances  contemplated  by  the  contract 
of  sale,  and  who  was  at  the  same  instant  to 
assign  the  leases  and  execute  a  release  and 
discharge  of  the  mortgage.  This  arrange- 
ment was  known  and  satisfactory  to  Abbott 
who  was  willing  and  ready  to  comply  with 
It  On  the  3d  of  March,  Hlggins  told  John- 
son that  Merrill  was  away  from  home,  but 
that  upon  his  return  on  the  following  day 
they  would  inform  him  (Johnson)  what  they 
desired  or  intended  to  do.  On  the  next  day 
Johnson  Informed  both  his  vendees  that  he  was 
able,  ready,  and  willing  to  complete  the 
transaction,  including  the  payment  and  satio- 
factlon  of  the  dormant  Judgment  and  the 
procurement  of  the  presence  of  Abbott  and 
his  discharge  of  the  mortgage  and  assign- 
ment of  the  leases,  and  the  delivery  of  the 
above-mentioned  deed  executed  and  acknowl- 
edged by  himself  and  wife,  upon  the  pay- 
ment by  them  of  the  residue  of  the  purchase 
price,  or  he  would  comply  with  any  arrange- 
ment they  should  be  able  to  make  with  Ab- 
bott for  the  extension  of  the  mortgage  debt 
and  Its  deduction  firom  the  purchase  price. 
Both  these  offers  the  vendees  declined,  and 
they  then  informed  the  vendor  that  they 
had  finally  decided  not  to  carry  out  the  con- 
tract of  purchase.  Eight  days  later,  on  the 
12th  of  the  month,  this  action  was  begun  by 
Johnson  to  obtain  a  specific  performance  of 
the  contract  which  he  was  at  the  time  of  the 
trial,  and  had  been  at  all  times,  able,  willing, 
and  ready  to  perform  on  his  own  part  Mer- 
rill had  departed  from  the  state  and  was  not 
served  with  process,  but  Judgment  as  prayed 
was  rendered  against  Hlggins,  who  prose- 
cutes this  appeal. 

Time  was  not  of  the  essence  of  the  con- 
tract A  formal  tender  of  the  deed  and  of 
assignments  of  the  contract  was  not  incum- 
bent upon  the  plaintiff,  at  least  until  his  ven- 
dees had  signified  a  readiness  and  willing- 
ness to  perform  the  contract  on  their  part 
The  delivery  of  these  instruments  and  the 
payment  of  the  purchase  price  were  required 
by  the  contract  to  be  simultaneous  acte. 
Neither  party  could  have  put  the  other  lit 
default  without  having  first  offered  perform- 
ance on  his  own  part ;  but  an  offer  made  in 
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good  faith,  and  with  ability  to  perform,  U 
declined  by  the  opposite  parly,  ezcuaed  a 
formal  tender.  Frenzer  t.  Dufrene,  68  Neb., 
433,  78  N.  W.  719;  Harrington  v.  Blrdsall, 
38  Neb.  176,  56  N.  W.  961 ;  Wasson  ▼.  Pal- 
mer, 17  Neb.  830,  22  N.  W.  773;  Kellogg  ▼. 
Lanvender,  9  Neb.  418,  2  N.  W.  748. 

When  the  vendees  notified  Johnson  that 
they  repndlated  the  contract,  and  would  not 
comply  with  Its  obligations,  they  excused 
him  from  making  any  subsequent  formal 
offer  or  tender.  The  law  does  not  require 
the  doing  of  a  vain  thing. 

Counsel  for  defendant  contends  that  the 
contract,  containing  a  stipulation  for  a  con- 
veyance of  the  vendor's  homestead  as  well 
as  other  lands,  and  not  having  been  signed 
and  aclcnowledged  by  the  wife,  was  void  as 
to  the  homestead,  and  therefore  lacked  that 
degree  of  mutuality  requisite  for  the  main- 
tenance of  this  action.  In  other  words,  it  Is 
urged  that,  unless  the  right  and  obligation 
of  specific  performance  are  existent  and  re- 
ciprocal at  the  date  a  contract  is  entered 
into  tbey  can  never  come  into  being  at  all, 
and  authorities  of  undoubted  weight  and 
respectability  are  cited  in  support  of  this 
proposition;  but  decisions  equal  in  number, 
and  of  at  least  equal  weight,  might  be  cited 
to  the  contrary,  and  these  latter  have,  more- 
over, received  the  approval  of  and  been 
adopted  by  the  court  In  Blgler  v.  Baker, 
40  Neb.  325,  58  N.  W.  1026,  24  L.  R.  A.  255, 
this  court,  in  an  opinion  by  Mr.  Justice 
Post,  after  discussing  the  question  at  some 
length  and  citing  many  decisions,  says: 
"But  the  true  rule  seems  to  be  that  want  of 
mutuality  in  such  cases  Is  not  a  valid  ob- 
jection, even  to  a  decree  of  specific  perform- 
ance, where  the  moving  party  has  per- 
formed all  the  conditions  Imposed  upon  him 
and  brought  himself  clearly  within  the 
terms  of  the  agreement"  This  decision  was 
cited  and  expressly  reaflSrmed  in  the  recent 
case  of  Watkins  v.  Youll  et  al.  (Neb.)  96 
N.  W.  1012,  and  ought  not  to  be  longer  ques- 
tioned. But  the  lack  of  mutuality  supposed 
by  counsel  has  never  existed  In  the  contract 
in  suit  The  absence  of  the  signature  and 
acknowledgment  of  the  wife  did  not  avoid 
the  entire  instrument  but  affected  it  so  far 
as  the  rights  of  the  vendees  were  concerned, 
simply  aa  would  have  done  an  omission  of 
a  description  of  the  homestead  from  the  cov- 
enant to  convey.  With  this  exception,  their 
right  to  demand  specific  performance  or  to 
recover  damages  for  a  breach  of  the  contract 
was  precisely  the  same  as  In  any  other  case. 
This  is  the  point  essentially  Involved  and 
decided  by  this  court  in  the  recent  case  of 
Lichty  v.  Beale,  106  N.  W.  1018.  They  are 
not  in  a  position  to  complain  because  the 
plaintiff,  before  he  could  demand  specific 
performance,  was  compelled  to  offer  more 
than,  under  the  contract,  they  could  have 
required  of  him.  No  fraud  is  charged  or 
was  practiced.  At  the  time  the  vendees  en- 
tered into  the  contract,  they  were  not  Ig- 


norant of  the  facts  and  are  presumed  to 
have  known  the  law.  They  knew,  therefore, 
to  what  extent  the  ag^reement  was  recipro- 
cally obligatory  and  upon  what  terms  and 
conditions  specific  performance  could  be  suc- 
cessfully demanded  of  them,  and  no  reason 
has  been  suggested  why  they  sboold  be  re- 
leased from  their  covenants. 

Other  propositions  urged  by  the  def«idant 
are  involved  in  the  foregoing,  and  th^efore 
do  not  require  separate  treatment  The 
decree  requires  that  the  defendant  ac- 
cept the  conveyance  and  assignments  stlp- 
nlated  for  in  the  contract  and  pay  to  the 
plaintiff,  or  into  court  for  his  use,  tbe  un- 
paid residue  of  the  purchase  price,  wltb 
interest  and  costs,  and  that  In  default  of 
such  payment  execution  issue  therefor. 
Of  course,  upon  the  Instant  that  such  pay- 
ment shall  be  made  or  compelled,  the  title 
to  the  land  and  leases  will  vest  in  him,  and 
the  identical  transaction  contemplated  by 
the  contract  will  have  been  consummated. 

It  is  recommended  that  the  judgm^it  be 
affirmed. 

BPPERSON  and  OU^HAM,  001,  ooncnr. 

PER  CURIAM.  For  the  reasons  stated 
in  tbe  foregoing  opinion,  it  Is  ordered  that 
tbe  judgment  of  the  district  court  be  affirmed. 


NEALON  r.  McOAROILli  et  al.  (MelNTTRB, 
Intervener). 

(Supreme  Court  of  Nebraska.    June  20,  1906.) 

1.  SFBomo  Pkbfobmarcs— Contract  to  Con- 
vet  Land— BviDEROE. 

EMdence  examined,   and   held  sufficient   to 
sustain  the  decree  of  the  district  coart 

2.  AppbaI/— Pasties  Intebested. 

Where  the  only  parties  affected  by  al- 
leged errors  in  a  decree  are  satisfied,  others  will 
not  be  heard  to  complain. 

[Ed.  Note. — For  cases  in  point  see  voL  2, 
Cent  Dig.  Appeal  and  Error,  |  947.] 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  N* 
2.  Appeal  from  District  Court  Greeley  CX)un- 
ty;   Paul,  Judge. 

Action  by  Patrick  B.  Nealon  against  Lydia 
McOarglll  and  others.  Judgment  for  defend- 
ants, and  Dela  F.  Mclntyre,  Intervener,  ap- 
peals.   Affirmed. 

W.  F.  Critchfleld  and  T.  P.  Lanlsan.  for 
appellant  Abbott  &  O'Mall^,  for  appellees 
McGargill.  T.  J.  Doyle  and  J.  U.  SwaLi,  fur 
appellee  Nealon. 

ALBERT,  C.  This  suit  was  brought  by 
Patrick  E.  Nealon,  against  I^dla  McGargill 
and  William  McGargill,  for  the  spedflc  per- 
formance of  a  contract  to  convey  certain 
real  estate.  Ellen  Nealon  and  Dela  F. 
Mclntyre  became  parties  by  intervention. 

The  following  is  the  substance  of  the  al* 
legations    of    plaintiff's    original    petition: 
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That  on  the  leth  day  of  July,  1902,  tbe  de- 
fendant Lydla  HcGarglll,  was  the  holder  of 
the  legal  title  to  said  premises  and  that  at 
said  time  she  sold  the  same  nndw  an  oral 
agreement  to  the  plalntUI  for  the  sum  of 
$1,000  cash  and  other  Talnable  considerations, 
▼Iz.,  $300  cash  to  be  paid  to  defendants  for 
the  use   and  benefit  of  SSUoi  Nealon,  the 
mother  of  the  plaintiff  and  of  tbe  defend- 
ant Lydla  McGarglll  and  the  additional  sum 
of  $100  per  annum  to  be  paid  to  tbe  said 
'defendant  Iiydla  McOarglll,  during  the  life- 
time of  the  said  Ellen  Nealon,  for  tbe  use 
and  benefit  of  said  Ellen  Nealon,  said  an- 
nuity to  be  secured  by  a  mortgage  on  the 
alWTe^eecrlbed  premises;    that,   upon   pay- 
taeat  of  said  sums  of  money  and  the  se- 
'Cnring  of  said  annuity  to  said  Ellen  Nealon, 
'defendant  agreed  to  convey  said  premises  to 
the  plaintiff  by  a  deed  of  general  warranty 
'Subject  to  a  mortgage  of  |1,000  which  plain- 
tiff agreed  to  assume  and  pay;   and  that,  at 
the  time  said  oral  contract  was  so  made,  the 
plaintiff  had  an  equitable  Interest  in  said 
land,  which  Interest  was  acquired  as  follows: 
In  March,  1^2,  said  land  belonged  to  said 
Kllen  Nealon  and  at  said  time  she  orally 
agreed  with  plaintiff  that  If  he  would  stay 
'On  said  land  and  work  it  and  take  care 
«f  and  support  her,  that  later  on  she  would 
'deed  said  land  to  plaintiff,  and,  in  pnrsa- 
ance    of    said    agreement    with    said    Ellen 
Nealon,  the  plaintiff  worked  said  land  from 
March,  1892,  until  the  time  of  filing  his  pe- 
tition herein,  always  relying  upon  said  agree- 
ment;   and  that,  during  said  time,  he  took 
care  of  the  said  Ellen  Nealon  and  supiMrted 
her,  and  made  valuable  Improvements  on  tbe 
land,    and  paid   a   mortgage  on   the   same; 
that  all  of  said  labor  was  done  and  money 
expended   with   the   distinct   understanding 
with  the  said  Ellen  Nealon  that  said  land 
was  nldmately  to  become  the  property  of 
the  plaintiff;    that  the  plaintiff,  by  reason 
'Of   the    agreement   entered    into    with   tbe 
defendant  Lydla  McGarglll,  entered  into  pos- 
session of  said  premises  and  has  continued  in 
possession  of  same  with  the  assent  of  the 
'defendant  from   that  time  until   the  time 
of  filing  said  petition;    that  there  la  still 
due  the  defendant  on  said  contract  the  sum 
'Of  $71,  and  to  the  defendants  for  the  use 
and  ben^t  of  Ellen  Nealon  the  sum  of  $300, 
and  the  mortgage  on  the  said  premises  for 
tbe  payment  of  $100  per  year  during  the 
lifetime  of  said  Ellen  Nealon;  that  the  plain- 
tiff has  duly  performed  all  of  the  conditions 
of  tbe  contract  on  his  part  and  now  brings 
said  sums  of  $71  and  $300  and  said  mortgage 
Into  court  and  offers  the  same  to  the  defend- 
ants, and  prays  that  they  may  be  required 
to  accept  the  same  and  convey  the  land. 
Afterwards  the  plaintiff  filed  an  amendment 
to  bis  said  petition  in  which  he  alleged  that, 
in   1894,   the   said   Ellen   Nealon   agreed   to 
'Convey  said  property  to  said  plaintiff,  and 
that,  in  the  year  1898,  it  was  further  ver- 
bally agreed  between  the  plaintiff  and  the 


said  Nealon  that,  In  consideration  of  the 
services  which  plaintiff  had  then  rendered  in 
working  npon  and  managing  said  farm,  and 
the  further  agreement  then  and  there  made 
that  the  plaintiff  should  pay  to  tbe  said 
Ellen  Nealon  $600,  when  called  upon  so  to 
do,  for  the  use  and  benefit  of  said  Lydla 
McGarglll,  and  continue  to  sui^ort  the 
said  Ellen  Nealon  and  provide  her  a  home 
upon  said  premises,  that  the  said  Elllen  Neal- 
on would  convey  the  legal  title  to  said 
premises  to  the  said  plaintiff.  To  the  peti- 
tion of  the  plaintiff  and  the  amendment  there- 
to the  defendants  Lydla  McGarglll  and 
William  McGarglll  and  intervener  Ellen 
Nealon  all  filed  answers,  amounting  in  snb- 
,  stance  to  general  denials.  The  intervener 
Dela  F.  Mclntyre  filed  an  answer  denying 
the  allegations  of  plaintiffs  petition  and  set- 
ting forth  a  written  contract  between  him- 
self and  Lydla  McGarglll  by  the  terms  of 
which  the  said  Lydla  McGarglll  had  agreed 
to  sell  and  convey  the  said  premises  to  the  said 
Dela  F.  Mclntyre;  that  a  cash  payment  had 
been  made  upon  said  contract  and  retained 
by  said  Lydla  McGarglll;  that  be  was  ready 
and  willing  to  perform  the  terms  of  his  con- 
tract and  offered  in  court  to  do  so.  To  the 
answer  of  Dela  F.  Mclntyre,  the  plaintiff 
replied,  denying  generally  all  the  allega- 
tions therein  contained,  and  alleging  that 
at  tbe  time  the  alleged  contract  between 
said  Intervener  and  Lydla  McGarglll  was 
made,  the  intervener  had  notice  of  plaintiff's 
rights  in  the  premises. 

The  findings  and  decree  of  the  court  are, 
in  substance,  that  the  plaintiff,  Patrick  Bi 
Nealon,  was  the  owner  In  fee  of  said  premises 
and  that  the  defendants  Lydla  McGarglll  and 
William  McGarglll  and  Intervener  Dela  F. 
Mclntyre  had  no  Interest  in  said  premises; 
and  that  the  plaintiff  Patrick  E.  Nealon  pro- 
vide and  set  apart  comfortable  and  suit- 
able apartments  In  the  dwelling  house  upon 
said  premises  for  the  Intervener  Ellen  Nealon 
and  furnish  to  her  proper  and  suitable  main- 
tenance and  support  during  her  lifetime,  and 
In  the  event  the  said  Ellen  Nealon  refuses  to 
live  npon  said  premises  and  to  make  her 
home  with  the  said  Patrick  E.  Nealon,  then 
the  said  Patrick  E.  Nealon  should  pay  her 
the  sum  of  $200  per  annum  for  each  year 
during  her  lifetime,  $100  of  said  sum  to  be 
paid  on  the  1st  day  of  September  of  each 
year,  the  same  td  be  made  a  lien  upon  said 
premises,  and  in  case  of  default  In  said 
payment,  the  same  to  be  enforced  by  filing 
a  motion  in  this  cause  calling  the  attention 
of  the  court  to  the  default  in  the  payment, 
of  said  sum  and  citing  the  plaintiff  to  ap- 
pear; and  that  the  defendants  Lydla  Mc- 
Garglll and  William  McGarglll  and  Interven- 
er Dela  F.  Mclntyre  pay  the  costs  of  the  suit 
The  defendants  and  Interveners  appealed  from 
the  decree.  Subsequently,  however,  the  inter- 
vener Ellen  Nealon,  entered  Into  an  agree- 
ment In  writing  with  the  plaintiff  which  eon- 
templates  tbe  carrying  out  the  terms  of  the 
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decree,  and  In  -which  she  asks  that  the  de- 
cree, 8o  far  as  it  concerns  her  be  aflOrmed. 
The  controTersy  at  present,  therefore,  is 
between  the  plaintiff  and  the  Intervener 
Mclntyre  and  the  defendants  L^dia  and 
William  McOarglll,  the  latter  having  no 
interest,  however,  save  as  the  husband  of 
his  codefendant 

Ellen  Nealon,  one  of  the  interveners,  is  the 
mother  of  the  plaintifT  and  the  defendant 
liydia  McOarglll,  and  the  common  source  of 
title  of  all  the  claimants  herein.  She  con- 
veyed the  legal  title  to  the  land  In  contro- 
versy to  the  defendant  Lydia,  early  in  the 
summer  of  1902.  From  the  latter's  own  tes- 
timony, it  is  clear  that  by  such  conveyance 
she  took  the  bare  legal  title,  her  mother  re- 
taining whatever  beneficial  interest  she  bad 
in  the  premises  at  that  time.  The  contract, 
under  which  the  intervener  Mclntyre  claims 
an  interest  In  the  land,  was  entered  into  be- 
tween him  and  the  defendants  Lydia  Mc€hir- 
gill  and  her  husband  something  over  a  year 
afterward.  The  immediate  object  of  the  con- 
veyance, from  the  mother  to  her  daugoter 
Tiydia,  was  to  effect  a  loan  on  the  property, 
the  mother  being  of  an  age  that  made  it  dif- 
ficult to  obtain  a  loan  in  her  own  name.  At 
the  time  of  the  conveyance  the  plalntlfF  was, 
and  for  many  years  had  been,  in  possession 
of  the  land,  claiming  to  be  the  owner  thereof 
by  virtue  of  certain  agreements  between  him 
and  his  mother.  After  the  conveyance  by  the 
mother  to  I>ydia,  the  latter  and  her  husband 
negotiated  a  loan  of  $1,000  on  the  land,  exe- 
cuting the  necessary  papers  and  receiving  a 
draft  for  the  amount  of  the  loan.  Before  the 
draft  was  cashed,  the  plaintiff  notified  the 
loan  company  of  his  claim  to  the  land,  and 
the  company  recalled  the  draft,  and  refused 
to  make  the  loan  unless  the  plaintiff  would 
join  in  the  mortgage  and  execute  a  relin- 
quishment of  his  claim  to  the  land,  which  he 
finally  did.  He  testified  that  he  executed 
the  mortgage  and  relinquishment  in  pursu- 
ance of  the  following  agreement  between 
himself  and  his  mother  and  sister  Lydia,  the 
principal  defendant  That  he  should  execute 
said  mortgage,  assume  and  pay  the  debt 
thereby  secured,  allow  the  proceeds  of  the 
loan  to  be  paid  to  his  sister  Lydia,  for  the 
benefit  of  herself  and  mother,  pay  the  moth- 
er $300  cash,  and  $100  each  year  so  long  as 
she  lived,  payment  thereof  to  be  secured  by 
mortgage  on  the  land,  and  that,  in  considera- 
tion thereof  the  title  In  fee  should  be  con- 
veyed to  him.  His  testimony  is  strongly  cor- 
roborated by  other  witnesses,  one  of  whom 
te  the  agent  through  whom  the  $1,000  loan 
was  negotiated.  This  witness  testified  to  a 
conversation  had  with  the  defendant  Lydia, 
lit  about  the  time  the  loan  was  made,  in 
which  she  told  him  of  an  agreement  she  had 
made  with  the  plaintiff,  and  stated  the  terms 
substantially  as  they  were  given  by  the 
plaintiff  on  the  witness  stand.  Another  wit- 
ness testified  to  a  similar  conversation  bad 


with  the  defendant  Lydia,  at  about  the  same 
time,  in  which  she  again  stated  the  terms  of 
her  agreement  with  the  plaintiff.  This  de- 
fendant does  not  unequivocally  deny  this 
conversation,  but  when  asked  with  resi>ect  to 
it  said:  "I  do  not  believe  It  was  said  in  those 
words,  quite."  The  testimony  satisfies  us 
that  the  parties  actually  Altered  into  this 
agreement. 

The  plaintiff  joined  In  the  loan,  and,  to 
meet  the  terms  of  the  loan  company,  exe- 
cuted a  relinquishment  of  his  interest  In  the 
land,  but  retained  possession.  The  proceeds 
of  the  loan  were  paid  to  the  defendant  Lydia, 
save  $71,  which  was  paid  out  for  taxes  on 
the  land.  Lydia  and  her  mother  then  re- 
fused to  carry  out  their  part  of  the  contract. 
When  the  suit  was  brought  the  plaintiff  paid 
$371  into  court  for  the  defendants,  for  tbe 
use  of  his  mother,  that  being  the  amount  of 
the  cash  payment  required  by  the  terms  of 
the  contract  and  tbe  $71  paid  out  of  the  loan 
for  taxes.  The  contract  of  July,  1902,  waa 
an  adjustment  of  the  conflicting  claims  of 
tbe  parties  thereto  to  the  land.  Bach  of 
these  claims  appears  to  have  been  put  forth 
In  good  faith,  and  none,  at  the  time,  was 
entirely  free  from  doubt.  Tbe  contract, 
therefore,  was  founded  upon  a  sufiBclent  con- 
sideration. It  Is  binding  upon  the  mother, 
who,  as  we  have  seen  has  signified  her  will- 
ingness to  abide  by  the  decree.  A  fortiori 
it  is  binding  on  the  defendant  Lydia  and  her 
husband,  because,  at  the  time,  they  had  no 
Interest  in  the  land,  save  that  Lydia  held 
the  legal  title  In  tmst  for  her  mother.  It  is 
also  binding  npon  the  Intervener  Mclntyre. 
because  the  contract  under  which  he  claims 
was  made  with  Lydia  and  her  husband  about 
a  year  after  plaintiff's  contract  was  mada 
At  that  time,  plaintiff  was  in  possession, 
claiming  under  his  contract  In  addition  to 
the  notice  Imparted  by  such  possession,  the 
evidence  suJSciently  shows,  that,  before  Mc- 
Intyre's  contract  was  made,  he  was  fnlly  in- 
formed of  plaintiff's  contract  by  the  plaintiff 
himself,  so  that  he  cannot  be  regarded  as  an 
Innocent  purchaser,  nor  as  standing  In  any 
better  position  than  his  grantor.  It  may  be 
said.  In  passing,  that  he  has  Invested  only 
$200  In  the  land.  In  view  of  the  evidence. 
It  seems  to  us  a  finding  against  the  defend- 
ants and  the  intervener  Mclntyre  was  inevi- 
table. The  evidence  against  the  other  Inter- 
vener, that  is,  the  mother,  Is  somewhat  weak- 
er, as  she  would  not  be  bound,  perhaps,  by 
the  admissions  of  the  defendant  Lydia.  But 
as  we  have  seen,  she  is  satisfied  with  the  de- 
cree. 

It  is  contended,  however,  that  the  contract 
enforced  by  the  decree  Is  not  that  pleaded 
by  the  plaintiff.  The  plaintiff  has  paid  his 
cash  payment  of  $300,  and  the  $71  paid  out 
of  the  $1,000  loan  for  taxes  Into  court  He 
has  fully  performed  his  part  of  the  contact 
of  July,  1002,  so  far  as  he  owes  any  perform- 
ance thereof  to  the  defendant    The  portion 
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nnperformed  Is  for  the  exclusive  benefit  of 
the  mother.  The  decree  is  more  liberal  to 
her  than  the  contract.  In  that  respect  alone 
does  It  depart  from  the  terms  of  the  contract 
Botb  she  and  the  plaintiff  are  satisfied  with 
It,  and  the  variance  from  the  terms  of  the 
contract  does  not  concern  the  other  parties. 

It  Is  recommended  that  the  decree  of  the 
district  court  be  affirmed. 

DUFFIB  and  JACKSON,  00.,  concur. 

PER  CXJBIAM.  For  the  reasons  stated  in 
tiie  foregoing  opinion,  the  decree  of  the  dis- 
trict court  is  affirmed. 


STATE  ex  rel.  SUMPTION  et  al.  v.  SMITH 
et  al.,   County   Com'rs. 

(Supreme  Court  of  Nebraska.    June  20,  1906.) 

1  Bridoes— Repaibs  bt  Couhtibs. 

Repairs  of  county  bridges,  contemplated  by 
cecUons  114  and  115,  c.  78,  Comp.  St.  19(» 
(Cobbey's  Ann.  St.  1903,  ((  6182,  6133),  are 
such  as  may  be  made  at  once,  and  without 
considerable  cost. 

2.  Samx— Bbidqk   Bkiwken  Gotrmixs  —  No- 
tice TO  Repaib. 

The  boundary  line  between  Colfax  and  But- 
kr  coantieB  is  the  south  bank  of  the  Platte 
river,  which  flows  between  those  counties.  The 
bridgie  over  the  river  between  these  counties 
was  rebuilt  in  1904  at  a  cost  of  about  $22,000. 
In  the  following  spring,  by  the  movement  of 
kje  in  the  river,  nearly  one-half  of  the  bridge 
was  carried  away.  In  an  action  of  mandamus 
to  compel  the  supervisors  of  Colfax  county  to 
repair  the  bridge,  it  is  held  that  the  action  can- 
not be  maintained  without  notice  to  both  conn- 
ties,  nnder  section  116,  c.  78,  Comp.  St  1908 
(Cobbey's  Ann.  St  1008,  (  6134),  and  the  coun- 
ties mast  be  Joined  in  the  action. 
(Syllabus  by  the  Court) 

Application  by  the  state,  on  relation  of  Wil- 
lam  .Sumption  and.  others,  for  writ  of  man- 
damns  to  John  Smith  and  others,  county  com- 
missioners of  the  connty  of  Colfax.  Writ 
denied. 

Geo.  W.  Werte,  for  relators.  C.  J.  Phelps, 
for  respondents. 


SEDGWICK,  C.  J.  The  relators  applied 
In  this  court  for  a  writ  of  mandamus  to  com- 
pel the  respondents,  who  are  the  supervisors 
of  Colfax  county,  to  repair  a  bridge  across 
the  Platte  river  between  that  county  and 
Butler  connty,  and  to  place  the  same  In  con- 
dition for  public  travel,  and  to  care  for  and 
preserve  the  material  of  -which  said  bridge 
was  constructed.  The  decision  of  the  case  is 
placed  mostly  upon  propoBltions  of  law,  and 
for  an  understanding  of  the  principles  in- 
volved the  Issues  are  sufficiently  stated  in 
the  findings  of  fact  The  matter  was  refer- 
red to  the  Honorable  John  J.  Sullivan  to  take 
the  evidence  and  report  findings  of  fact  and 
conclusions  of  l4w.  His  findings  of  fact  are 
as  follows :  "First  That  the  bridge  In  ques- 
tion was  constructed  In  the  fall  of  1904.  at 


a  cost  of  about  $22,000.  The  bridge  consisted 
of  112  spans;  one  110  siwns  24  feet  long, 
and  2  spans  20  feet  long.  It  was  a  pile 
bridge;  the  piles  being  from  16  to  32  feet 
In  length,  and  the  average  length  of  the  piles 
being  24  feet  The  height  of  the  decking 
above  the  water  was  between  7  and  8  feet 
The  piles  were  driven  In  the  sand  and  did 
not  reach  hardpan.  During  the  outflow  of 
ice  In  the  spring  of  1906,  44  spans  of  the 
superstructure  were  entirely  carried  away, 
and  76  piles  were  also  carried  away,  S3  spans 
were  more  or  less  Injured,  leaving,  of  the 
112  spans,  only  between  80  and  60  spans  in- 
tact To  reconstruct  and  repair  the  bridge 
so  as  to  make  It  passable  would  cost  about 
$2,700.  To  restore  It  to  Its  original  condition 
wonld  cost  about  $6,000.  fniis  bridge  (and 
its  predecessors)  Is  on  the  public  road  extend- 
ing from  Colfax  county  Into  Butler  county, 
and  is  used  chiefly  by  the  dtlsens  of  Butler 
county  to  reach  the  city  of  Schuyler.  Here- 
tofore the  entire  expense  of  building  and  re- 
pairing this  bridge  and  Its  predecessors  has 
been  borne  by  Colfax  county,  Schuyler  pre- 
cinct and  the  citizens  of  Schuyler.  The 
bridge  was  completely  carried  away  during 
the  outflow  of  Ice  In  the  spring  of  1883,  and 
again  In  1903,  and  parts  of  It  have  been 
washed  out  and  injured  very  frequently 
since  the  construction  of  the  original  bridge 
in  1871.  The  permanency  of  this  bridge.  If 
restored  to  its  original  condition,  depends  en- 
tirely upon  the  character  of  the  breakup  and 
outflow  of  Ice  in  the  spring.  It  might  not 
stand  for  more  than  a  year,  and  it  might 
stand  for  several  years.  This  is  a  matter 
that  Is  altogether  problematical  and  cannot 
be  determined  In  advance.  Second.  That  the 
south  bank  of  the  Platte  river  Is  the  dividing 
line  between  Butler  and  Colfax  counties. 
The  north  end  of  the  bridge  Is  In  Colfax  coun- 
ty, and  the  south  end  of  the  bridge  Is  in 
Butler  county,  nilrd.  The  bridge  In  ques- 
tion is  the  only  bridge  across  the  Platte  river 
for  a  distance  of  16  miles  on  either  side. 
Fourth.  There  are  sufficient  available  means 
at  the  disposal  of  respondents  to  enable  them, 
after  rebuilding  and  repairing  all  other 
bridges  In  the  county  that  stand  In  urgent 
need  of  Immediate  reparation,  to  rebuild,  re- 
construct repair,  and  make  passable  that 
part  of  the  Platte  River  Bridge  which  was 
washed  out  and  damaged  In  1906.  But  re- 
Bxxindents  have  not  sufficient  means,  after 
doing  the  Immediately  necessary  work  of 
reconstruction  and  reparation  of  smaller 
bridges,  to  reconstruct  and  repair  the  Platte 
River  Bridge  In  such  a  manner  as  to  afford 
any  reasonable  expectation  that  the  new 
structure  would  be  permanent  or  any  per- 
suasive probability  that  it  would  even  with- 
stand the  next  breakup  and  outflow  of  ice. 
Fifth.  The  refusal  of  respondents  to  rebuild 
and  repair  Is  not  grounded  upon  or  justifiable 
by  the  lack  of  means  to  make  the  bridge 
passable,  but  Is,  In  part,  grounded  upon  the 
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lack  of  means  to  make  It  passable  and  prob- 
ably permanent  They  think  it  unwise  and 
Inexpedient  to  exhaust  their  available  re- 
sources in  the,  erection  and  reparation  of  a 
structure  which,  according  to  the  evidence, 
might  not  stand  for  a  year,  and  under  the 
most  favorable  conditions  would  probably 
not  stand  for  more  than  a  few  years.  Sixth. 
Respondents  had  actual  knowledge  of  the 
condition  of  the  Platte  River  Bridge  long 
before  this  action  was  instituted,  and  they 
had  refused  to  repair  it,  although  frequently 
requested  so  to  do  by  a  large  number  of 
the  citizens  of  Schuyler.  Seventh.  The  no- 
tice mentioned  in  section  114,  Oomp.  St,  was 
given  by  relators  to  respondents  before  this 
action  was  commenced,  but  it  does  not  ap- 
pear that  any  such  notice  was  ever  given  to 
the  county  board  of  Butler  county  or  to  any 
member  of  that  board." 

The  referee's  conclusion  of  law  upon  these 
facts  were:  "First  That  the  duty  to  repair 
fbe  Platte  River  Bridge  is  a  joint  duty  Im- 
posed by  statute  upon  Butler  county  and 
Golfax  county,  and  cannot  therefore,  be 
enforced  by  mandamus  without  giving  the 
notice  required  by  section  116,  c.  78,  Oomp. 
St  190&  Second.  That  the  repairs  contem- 
plated by  sections  114  and  116,  c.  78,  Comp. 
St  1903,  are  repairs  of  such  a  slight  charac- 
ter that  they  may  be  made  at  once  and  with- 
out any  considerable  cost  Third.  That  the 
peremptory  writ  of  mandamus  should  not 
be  granted." 

The  reasons  given  by  the  referee.  In  the 
opinion  accompanying  the  report  appear 
to  justify  the  conclusions  reached.  They 
are  as  follows:  "By  section  87,  c.  78,  Comp. 
St  1903,  the  cost  of  building  and  maintain- 
ing bridges,  like  the  one  here  in  question, 
must  be  paid  by  the  counties  in  which  they 
are  situate.  The  next  section  provides  that 
the  counties  whose  duty  It  is  to  build  or 
repair  any  such  bridge  'may  be  proceeded 
against  jointly'  for  any  neglect  of  duty  In 
relation  thereto.  Sections  114,  115,  and  116, 
c.  78,  Comp.  St  1903,  provide  that  It  shall 
be  the  duty  of  adjoining  counties  to  com- 
mence repairing  bridges  on  the  line  be- 
tween them  within  24  hours  after  notice 
has  been  served  by  three  citizens  or  tax- 
payers of  the  state  upon  the  member  of  the 
county  board  of  each  county  in  whose  dis- 
trict part  of  the  bridge  is  located.  These 
statutory  provisions  seem  to  Indicate  quite 
clearly  a  legislative  policy  that  the  Joint 
duty  with  respect  to  bridges  on  the  divid- 
ing line  between  counties  should  be  enforced 
by  action  against  both  counties.  The  wis- 
dom and  justice  of  such  a  policy  is,  of 
course,  an  argument  In  favor  of  Its  exist- 
ence. While  the  act  of  1889  (sections  114-117, 
Comp.  St  1908)  seems  to  impose  an  absolute 
duty  to  repair  immediately,  upon  notice, 
any  bridge  on  the  line  between  adjoining 
counties,  it  must  I  think,  be  subjected,  in 
construction,  to  such  limitations  as  will 
bring  It  into  harmony  with  other  provisions 


Of  the  road  law.  If  repairs  are  to  be  made- 
nnder  the  act  of  1889,  without  opportnnlty 
for  competitive  bidding,  the  Legislature- 
must  have  had  in  contemplation  such  re- 
pairs as  might  be  rightfully  so  made  under- 
pre-existing  statutes.  It  could  hardly  have 
been  the  intention  of  the  Leglslaturo  to- 
authorize  a  single  commissioner  to  create 
an  obligation  that  might,  i)erhaps,  amount 
to  thousands  of  dollars  against  his  county,, 
or  to  require  him  to  commence,  within  24 
hours  after  notice,  a  work  of  any  consider^ 
able  magnitude.  This  view  is  strengthen- 
ed by  section  85,  a  78,  Comp.  St  1908, 
which  authorizes  the  coimty  board,  in  cases- 
of  pressing  necessity  occasioned  by  extraor- 
dinary high  water  or  other  causes,  to  de- 
clare an  emergency  and  proceed  at  once  to 
buy  materials  and  hire  labor  for  the  repalr- 
of  bridges.  This  latter  statute  was  evident- 
ly Intended  to  meet  a  condition  not  covered 
by  the  act  of  1889 — ^to  create  a  power  not^ 
previously  existing.  It  authorizes,  In  cases 
of  great  necessity,  as  I  understand  it  the 
expenditure  of  large  sums  of  money  upoa- 
brldges  without  advertisement  or  competi- 
tive bidding.  The  case  of  Dutton  v.  State, 
42  Neb.  804,  eO  N.  W.  1042,  cited  by  coun- 
sel for  relators,  does  in  part  support  their 
claims,  but  it  overlooks,  entirely,  the  propo- 
sition, established  by  later  decisions,  that- 
a  bridge  between  counties  is  an  indivisible- 
unit  within  the  meaning  of  the  law  relat- 
ing to  the  cost  of  constructing  and  repair- 
ing such  bridges.  The  author  of  the  opinion- 
does  not  seem  to  give  much  attention  to  the- 
provislons  of  the  statute  bearing  upon  the 
point  decided,  and  I  cannot  believe  the  con- 
clusions reached  Is  either  just  or  in  accord- 
wlth  the  Intention  of  the  Legislature." 

The  relators  filed  exceptions  to  the  find- 
ings of  the  referee.  The  first  exception  re- 
lates to  the  suflSclency  of  the  evidence  to- 
snpport  the  finding  that  it  would  cost  abont- 
$5,000  to  restore  the  bridge  In  question  to 
its  original  condition.  It  Is  unnecessary  to- 
discuss  the  evidence  upon  this  point,  since 
there  is  no  doubt  under  this  evidence  that, 
the  repairs  necessary  to  put  this  bridge  in 
Its  original  condition,  or  even  in  a  passable 
condition,  would  be  much  greater  than  the 
repairs  contemplated  by  section  114  and 
115  of  chapter  78  of  the  Compiled  Statutes - 
of  1903  (Cobbey's  Ann.  St  1903,  SI  8132. 
6133),  referred  to  In  the  referee's  second  con- 
clusion of  law.  The  other  exceptions  or 
the  relators  relate  to  the  conclusions  that 
the  duty  to  repair  the  bridge  Is  a  joint  duty 
Imposed  by  statute  upon  both  counties,  and 
that  this  duty  cannot  be  enforced  by  man- 
damus without  giving  the  notice  required 
by  section  116  of  said  chapter  78. 

We  think  that  the  reasons  given  by  the 
referee  are  sufficient  to  justify  these  conclu- 
sions. 

It  follows  that  the  relators  were  not  en- 
titled to  the  relief  demanded,  and  the  writ: 
is  therefore  denied. 
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WIESB  T.  UNION  PAO.  BY.  00.  et  al. 
(Sapreme  Court  of  Nebraska.    June  20.  1906.) 

1.  AOVEBSB  POSSKSSIOH— PUBOBABB   OV   OUT- 
STANDIMO  CliAXK. 

OClie  party  in  possession  of  land  as  owner 
has  a  right  to  protect  that  possession  by  the  j^ur- 
chase  of  any  outstanding  claim  or  lien  against 
the  property.  There  is  not  thereby  any  break 
in  possession,  nor  does  the  adverse  occupant 
rely  upon  his  iwrchaae  title  in  preference  to 
the  one  which  he  previously  possessed.  He 
joins  the  two  together  and  possesses  whatever 
title  both  may  give  him.  Oldig  v.  Fisk,  73  N. 
W.  661,  S3  Neb.  159,  followed  and  approved. 
[Bd.  Note. — ^For  cases  in  point,  see  voL  1« 
Crait.  Big.  Adverse  Possession,  (  263.] 

2.  Pttbuo   Lands— Kailboad   Gbantb— Pat- 
xim. 

The  acts  of  Congress  of  July  1,  1862  (12 
SUt.  480,  c  120),  and  July  2.  1864  (13  Stat 
356,  c.  216).  granting  land  to  the  Union  Pacific 
Bailroad  Company  and  to  the  Sioux  City  & 
Pacific  Bailroad  Company,  transfer  a  present 
legal  title,  when  the  terms  of  the  grant  are 
complied  with  and  the  lands  are  identified  bf 
a  map  of  definite  description  filed  in  the  Ceneral 
land  Office.  A  patent  to  such  land,  when  final- 
ly issaed,  relates  back  to  the  date  of  the  grant. 
[Eld.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Public  Lands,  {  S2.] 

8.  Advebsb  Possession. 

When  one  tenant  in  common  conveys  the 
whole  estate  in  fee  with  covenants  of  seisin  and 
warranty,  and  his  grantee  enters  and  holds  ez- 
elnsive  iMssession,  the  entry  and  holding  must 
btf  deemed  adverse  to  the  title  and  possession 
of  the  co-tenant 

[Kd.  Note. — For  eases  in  point,  see  ToL  1, 
Ceat,  Dig.  Adverse  Possession,  i  47S.] 

4.  PcBuc  Lands  —  Railboao  Ajd  Obaht  — 
Patent— Limitations. 

The  title  of  the  United  States  government 
is  fully  divested  by  a  grant  in  prtesenti  of  all 
lands  within  the  place  limits  of  the  grant  and 
not  within  the  exceptions  thereto,  and  sub- 
sequent proceedings  affecting  the  patent  to  such 
lands  in  the  Interior  Department  do  not  suspend 
the  running  of  the  statnte  of  limitationa  in 
favor  of  one  claiming  under  the  grant 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  WaBhington 
Oonntr;    Bartlett,  Judge. 

Actioa  b7  Asmns  Wleee  against  the  Union 
Padllc  Railway  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendant  the  Missou- 
ri Valley  Land  Ccnnpany  and  others  appeal. 
Affirmed* 

Wm.  O.  Clark  and  Chas.  A.  Clark  &  Son, 
for  appellants.  Jas.  H.  Van  Dusen,  for  appel- 
lee WIese. 


OLDHAM,  O.  This  Is  an  action  to  quiet 
titie  to  certain  land  situated  In  Washington 
oonnty,  Neb.,  which  was  included  within  the 
land  grants  made  by  the  United  States  gov- 
ernment to  the  Union  Pacific  Railroad  Com- 
pany and  the  Bloux  City  &  Pacific  Railroad 
Company  by  acts  of  Congress  of  July  1,  1862 
(12  Stat  489.  C  120),  and  July  2,  1864  (13 
Stat  356,  c.  216).  The  land  lies  within  20 
miles  of  the  right  of  way  of  the  Union  Pacific 
Bailroad  and  within  10  miles  of  the  right  of 


way  of  the  Slouz  City  ft  Pacific  Railroad.  It 
Is  admitted  that  each  of  the  two  railroad 
companies  had  fully  complied  with  the  pro- 
visions of  the  acts  of  Congress  prior  to  Janu- 
ary 1,  1870.  No  patent  for  the  land  was  issued 
until  September  23,  1897,  when  a  patent  was 
Issued  at  first  by  mistake  to  the  Missouri 
Valley  Land  (Company,  as  successor  to  the 
Slouz  City  &  Pacific  Railroad  Company; 
but  this  patent  was  canceled  by  order  of  the 
Land  Department  and  returned  to  the  govern- 
ment, and  a  patent  was  issued  Jointly  to  the 
Union  Pacific  Railroad  Company  and  the 
Missouri  Valley  Land  Company,  as  successor 
to  the  Sioux  Cl^  &  Pacific  Railroad  Com- 
pany. After  full  compliance  with  the  terms 
of  the  grant,  the  Union  Pacific  Railroad  Com- 
pany filed  its  map  of  definite  location  and 
listed  the  land  in  controversy  as  its  own. 
In  1882  it  entered  Into  a  contract  of  sale  of 
the  land  In  controversy  with  one  John  Japp 
for  $10  per  acre.  On  the  completion  of  the 
payments  on  this  contract  it  executed  to  him 
a  warranty  deed  for  this  land.  The  deed 
was  recorded  In  Washington  county  In  1888. 
After  the  purchase  of  the  land,  Japp  went  in- 
to possession  thereof  and  began  farming  and 
cultivating  the  land  continuously  from  the 
time  of  his  purchase  up  to  1891,  when  he  con- 
veyed the  land,  for  a  consideration  of  $1,200, 
by  a  warranty  deed  to  plalntifT,  Wiese,  who 
placed  the  deed  on  record  and  entered  into 
possession  of  the  premises,  which  he  has 
occupied,  fenced,  and  improved,  and  continu- 
ously cultivated  to  the  present  time.  Plaintiff 
claims  the  land  by  adverse  possession  axii. 
this  color  of  title.  Defendant  Iowa  Rail- 
road Land  Company  claims  an  undivided  in- 
terest in  the  land  by  mesne  conveyances  from 
the  Sioux  City  &  Pacific  Railroad  Company. 
At  the  trial  in  the  court  below  the  title  was 
quieted  in  the  plaintiff.  To  reverse  this  Judg- 
ment, defendants  have  appealed  to  this  court 
There  Is  little  or  no  confiict  in  the  testi- 
mony contained  in  the  bill  of  exceptions ;  the 
controversy  behig  as  to  questions  of  law, 
rather  than  those  of  fact  It  clearly  appears 
that  on  the  completion  of  the  terms  of  the 
grant  the  Union  Pacific  Railroad  Company 
made  Its  map  of  definite  location  and  filed 
the  same  in  the  General  Land  Ofllce,  and  that 
It  listed  the  land  In  controversy  and  conveyed 
it  as  land  which  it  had  received  under  the 
grant  The  land  was  not  listed  by  the  Sioux 
Olty  &  Pacific  Railroad  Company  until  after 
the  conveyances  to-  plaintiff  and  his  grantor. 
It  appears  from  the  record  that  the  land  in 
controversy  had  been  claimed  as  indemnity 
school  land  by  the  state  of  Nebraska,  but 
that  this  claim  had  been  canceled  and  denied 
by  the  Land  Department  before  the  convey- 
ance by  the  Union  Pacific  Railroad  Company 
to  plaintifTs  grantor,  so  that,  as  far  as  the 
record  discloses,  there  was  no  contest  pend- 
ing In  the  Land  Department  affecting  the 
validity  of  the  grant  to  either  of  the  rail- 
road companies,  when  the  land  was  conveyed 
to  plaintiff's  grantor.   On  September  16, 1894, 
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plaintiff,  Wlese,  undertook  to  make  a  cash  en- 
try of  the  land  In  controversy  at  the  receiv- 
er's office  of  the  United  States  land  office  at 
O'Neill,  Neb.,  under  Act  Oong.  March  3, 1887, 
c.  376,  aft  Stat  556  [U.  S.  Comp.  St  1901, 
p.  1595],  entitled  "An  act  to  provide  for  the 
adjustment  of  land  grants  made  by  Congress 
for  the  use  In  the  construction  of  railroads, 
and  for  the  forfeiture  of  unearned  land,  and 
for  other  purposes."  The  right  to  a  cash 
entry  of  this  land  as  a  forfeiture  grant  was 
contested  before  the  Liand  Department  by  the 
Sioux  City  &  Pacific  Railroad  Company. 
While  the  entry  was  allowed  at  the  land  office 
in  the  first  instance,  the  Commissioner  of  tlie 
General  Land  Office  at  Washington  canceled 
the  entry  on  the  23d  day  of  August  1896, 
and  directed  the  United  States  land  office  at 
O'Neill  to  note  such  cancellation  on  its 
records. 

It  is  claimed  by  defendants  that  this  ap- 
plication for  a  cash  entry  at  the  land  office 
at  O'Neill  was  a  recognition  of  the  out- 
standing title  in  the  United  States  govern- 
ment which  tolled  the  statute  of  limitations. 
In  support  of  this  proposition  we  are  cited, 
as  a  controlling  case  among  others,  to  the 
opinion  of  this  court  in  Hull  ▼.  Railroad  Co., 
21  Neb.  871,  32  N.  W.  162.  In  this  case  it 
was  held  that  the  recognition  of  the  title 
of  the  record  owner  of  the  land  by  the  rail- 
road company  in  seeking  to  condemn  the 
land  was  such  a  recognition  as  would  arrest 
the  statute  of  limitations,  even  if  It  bad  com- 
menced to  run.  Here  the  recognition  was 
of  the  title  of  the  record  owner  of  the  prem- 
ises. In  the  case  at  bar,  the  attempt  on  the 
part  of  Wiese  to  procure  the  outstanding 
patent  from  the  United  States  was  in  no 
sense  a  recognition  of  the  title  of  the  Slouz 
City  &  Pacific  Railroad  Company.  At  the 
time  the  application  for  the  cash  entry  was 
made  Wiese  and  his  grantor  had  been  in 
possession  of  the  land,  claiming  it  as  their 
own,  for  the  full  statutory  period  of  limita- 
tion. Even  if  the  application  had  been  made 
l>efore  the  full  period  of  occupancy  bad  run, 
so  far  as  the  rule  In  this  state  is  concerned, 
such  effort  to  procure  an  outstanding  title 
would  not  have  Impaired  the  right  to  rely 
upon  the  statute.  In  the  case  of  Oldig  v. 
Fisk,  53  Neb.  159,  73  N.  W.  661,  which  re- 
views our  former  decisions,  it  Is  said: 
"The  party  in  possession  of  land  as  owner 
certainly  has  a  right  to  protect  that  posses- 
sion by  the  purchase  of  any  outstanding 
claim  or  lien  against  the  property.  There 
is  not,  thereby,  any  break  In  possession,  nor 
does  the  adverse  occupant  rely  upon  his 
purchase  title  in  preference  to  the  one  which 
he  previously  possessed.  He  Joins  the  two 
together  and  possesses  whatever  title  both 
may  give  him."  The  contest  between  the  two 
railroad  companies  concerning  these  over- 
lapping land  grants  appears  to  have  been  in- 
«tltuted  after  the  conveyance  of  the  land  In 
controversy  by  the  Union  Pacific  Railroad 


Company.  This  contest  was  finally  deter- 
mined In  Slouz  City  &  Pacific  R.  R.  Co.  v. 
Union  Paclficc  R.  R.  Co.,  4  Dill.  (U.  S.)  307, 
Fed.  Cas.  No.  12,909,  by  holding  both  com- 
panies as  tenants  In  common  of  the  overlap- 
ping grants.  It  was  under  this  view  of  the 
conflicting  rights  of  the  two  companies  that 
a  Joint  patent  to  the  land  was  subsequently 
issued  to  the  two  companies  by  the  direction 
of  the  Secretary  of  the  Interior. 

It  is  further  contended  by  counsel  for  ttie 
defendants  that  the  title  to  the  land  in  con- 
troversy remained  in  the  government  until 
the  Issuance  of  the  patent  In  1887,  and,  on  the 
contrary,  it  is  contended  by  coimsel  for 
the  plaintiff  that,  on  the  compliance  with 
the  terms  of  the  grant  by  the  different  rail- 
road companies  and  the  filing  of  the  map  of 
definite  description  In  the  Genial  Land 
Office,  the  title  of  the  general  govemmoit 
was  divested  and  the  railroad  companies  took 
the  land  by  grants  in  prsesentL  The  ques- 
tion of  Interpretation  of  grants  by  tills  act 
was  before  the  Supreme  Court  of  the  United 
States  in  the  case  of  Deseret  Salt  Company 
V.  Tarpey,  142  U.  S.  241,  12  Sup.  Ct  158, 
35  L.  Ed.  899,  and  It  was  there  held,  in  an 
exhaustive  opinion  by  Field,  J.,  that  "the  act 
of  July  1,  1862,  granting  lands  to  the  Union 
Pacific  Railroad  Company,  transfers  a 
present  legal  title.  When  the  lands  are  iden- 
tified by  the  location  of  the  road,  such  title 
attaches  as  of  the  date  of  the  grant"  In 
this  case  it  was  held  that  the  lessee  of  the 
railroad  company  might  maintain  ejectment 
for  lands  within  the  grant,  although  the 
patent  had  not  yet  issued  from  the  general 
government  In  the  opinion  it  is  said:  "In 
the  legislation  of  Congress  a  patent  has  a 
double  operation.  It  is  a  conveyance  by  the 
government  when  the  government  has  any 
Interest  to  convey;  but  where  it  is  Issued 
upon  the  confirmation  of  a  claim  of  a  pre- 
viously existing  title.  It  Is  documentary  evi- 
dence, having  the  dignity  of  a  record  of 
the  existence  of  that  title,  or  of  such  equity 
respecting  the  claim  as  Justifies  its  recogni- 
tion and  confirmation.  The  Instrument  is 
not  the  less  efficacious  as  evidence  of  the 
previously  existing  rights  because  it  also 
embodies  words  of  release  or  transfer  from 
the  government"  In  French  v.  Fyan,  93 
U.  S.  170,  23  U  Ed.  812,  it  Is  said  by  Miller, 
J.:  'The  patait  therefor,  which  Is  the  evi- 
dence that  the  lands  contained  therein  had 
been  identified  as  swamp  lands,  under  that 
act  relates  back  and  gives  certainty  to  the 
title  of  the  date  of  the  grant"  Now,  apply- 
ing the  principle  announced  In  these  cases  to 
the  'facts  in  issue,  we  must  conclude  that, 
on  the  full  compliance  with  the  terms  of  the 
grant  and  the  identification  of  the  lands  by 
the  map  of  definite  description  filed  in  the 
Lend  Department,  the  title  to  the  lands 
passed  as  of  the  date  of  the  grant  to  the  rail- 
road companies,  and  the  patent  subsequently 
issued  but  evidences  such  fact 
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It  Is  farther  urged,  howerer,  hj  counsel 
for  tbe  defendants  that,  even  If  the  patent 
when  finally  issued  by  the  general  gorem- 
ment  should  be  construed  to  relate  back  to 
the  time  of  the  grant  as  between  the  two 
contending  railroad  companies,  It  Is  Inequi- 
table and  unjust  to  permit  the  relation  for 
the  purpose  of  supporting  plaintiff's  claim  to 
title  by  adverse  iMssesslon.  And  In  support 
ot  this  contention  we  are  cited  to  tbe  case 
of  Gibson  T.  Chouteau,  13  Wall.  (D.  S.)  92, 
20  L.  Ed.  634.  This  was  a  case  In  wliich 
the  right  of  one  claiming  adversely  to  the 
grant  and  patent,  which  had  been  long 
contested  in  the  Land  Department  of  the 
United  States,  was  held  not  entitled  to  have 
the  final  award  of  the  patent  dated  back 
to  the  time  of  the  grant  for  the  purpose  of 
aiding  his  claim  to  a  title  by  adverse  posses- 
sion. In  reversing  a  contrary  holding  by 
the  Supreme  Court  of  Missouri,  it  was  said 
by  the  same  learned  Judge  who  delivered 
the  subsequent  opinion  in  Deseret  Salt  Com- 
pany V.  Tarpey,  supra:  "The  error  of  tbe 
learned  court  consists  in  overlooking  the  fact 
that  the  doctrine  of  relation  is  a  fiction  of 
law  adopted  by  the  court  solely  for  tbe 
purpose  of  Justice,  and  is  only  applied  for 
the  security  and  protection  of  the  persons 
who  stand  in  some  privity  with  the  party 
that  ixiltiated  proceedings  for  the  land  and 
acquired  an  equitable  claim  or  right  to  the 
title.  Defendants  In  this  case  were  strangers 
to  that  party  and  to  bis  equitable  claim,  or 
equitable  title,  as  It  Is  termed,  not  connect- 
ing themselves  with  It  by  any  valid  transfer 
from  the  original  or  any  subsequent  holder." 
In  the  case  at  bar  each  of  the  contending 
parties  relies  on  the  same  grant  of  the  land 
In  controversy;  that  is,  the  congressional 
grant  of  1862  and  1864.  The  land  is  within 
the  place  limits  of  this  grant  to  the  grantors 
of  each  of  the  contending  parties.  When, 
as  pointed  out  before,  there  appears  to  have 
been  no  contest  over  the  acquisition  of  this 
land  Xty  the  congressional  grant,  the  Union 
Pacific  Railroad  Company  listed  the  land  as 
Its  own,  and  conveyed  the  same  for  a  valuable 
consideration  to  plaintiff's  Immediate  grantor 
by  a  deed  purporting  to  convey  the  entire 
Interest  In  the  land.  It  Is  a  proposition 
well  recognized  by  the  weight  of  authority, 
as  well  as  by  the  courts  of  this  state,  that, 
when  one  tenant  in  common  conveys  the 
whole  estate  In  fee  with  covenants  of  seisin 
and  warranty,  and  his  grantee  enters  and 
claims  and  holds  exclusive  possession,  the 
entry  and  holding  must  be  deemed  adverse 
to  the  title  and  irassesslon  of  the  co-tenant 
and  amotmt  to  a  disseisin.  KIttredge  v. 
Proprietors,  etc.,  17  Pick.  (Mass.)  246,  28  Am. 
Dec.  296;  Hanson  t.  Ingwaldson  (Minn.) 
80  N.  W.  702,  77  Am.  St  Rep.  692 ;  McOann 
V.  Welch  (Wis.)  81  N.  W.  996;  Beall  v. 
McMenemy,  68  Neb.  70,  88  N.  W.  134,  03 
Am.  St  Rep.  ^7.  Now,  at  least  at  tbe  time 
that  the  deed  from  the  Union  Pacific  Rall- 
ies N.W.— 12 


road  Company  purporting  to  convey  the 
entire  estate  in  this  land  was  placed  on 
record,  defendants'  grantor  was  served  with 
notice  of  the  adverse  claim  to  the  entire 
land  by  Its  co-tenant,  but,  so  far  as  the 
record  discloses,  the  first  time  that  •defend- 
ants' grantor  asserted  any  claim  to  the  land 
of  any  nature,  other  than  Its  compliance 
with  tbe  terms  of  the  grant  was  In  the 
year  1894,  when  It  contested  plaintiff's  right 
to  a  cash  entry.  In  this  contest  defendants' 
grantor  contended  tliat  the  land  was  within 
the  terms  of  the  grant  and  that  It  had  not 
been  forfeited,  nor  had  It  ever  been  con- 
veyed by  contestant  to  tbe  plaintiff.  When 
the  contest  over  this  certificate  bad  been 
terminated  by  the  cancellation  of  the  plain- 
tiff's application,  by  order  of  the  Commis- 
sioner of  the  Land  Office  in  1896,  no  further 
effort  was  made  by  defendants'  grantor  to 
evict  plaintiff  from  the  possession  of  the 
land,  or  to  assert  its  right  therein  as  a  co- 
tenant  until  the  filing  of  its  answer  in  tbe 
Instant  suit  on  the  6th  day  of  October,  1903. 
In  view  of  these  facts,  we  think  that  the 
doctrine  of  relation  is  taken  out  of  the  reason 
of  the  rule  aimounced  In  Gibson  v.  Chouteau, 
supra.  First  Because  there  was  a  privity 
of  Interest  between  the  original  grantors  of 
the  contending  parties,  each  claiming  under 
the  terms  of  the  same  grant;  and,  second, 
because  defendants'  grantor,  by  neglecting 
to  list  the  land  In  the  overlapping  grant  per- 
mitted plaintiff's  ffiuntor,  the  Union  Pacific 
Railroad  Company,  to  sell  and  dispose  of 
the  land  for  a  valuable  consideration  to  John 
Japp  and  permitted  Japp  to  convey  the  land 
for  a  valuable  consideration  to  plaintiff. 
This  laches  in  the  assertion  of  Its  co-tenancy 
in  the  land  In  controversy  by  defendants' 
grantor  in  addition  to  the  intervening  rights 
that  plaintiff  has  acquired  In  reliance  on  the 
title  of  his  grantors,  make  it  In  our  view, 
both  Just  and  equitable  tliat  the  patent 
Issued  later  should  relate  back  to  the  date 
of  the  grant  for  the  purpose  of  quieting 
plaintiff's  title.  Defendants  seek  to  excuse 
the  laches  of  their  grantor  in  asserting  its 
claim  to  the  land,  by  alleging  that  up  to 
the  time  of  the  final  Issuance  of  the  patent, 
the  land  In  controversy  was  within  the  exclu- 
sive Jurisdiction  of  tbe  Land  Department  of 
the  United  States.  If  the  grant  were  one 
which  the  Department  of  the  Interior  had 
paramount  authority  to  determine,  this  con- 
tention would  be  well  founded;  but,  as  the 
grant  In  question  was  one  in  pnesenti  and 
as  the  land  in  controversy  was  iflthln  the 
place  limits  and  not  within  the  exceptions 
of  the  grant,  tbe  title  of  the  general  govern- 
ment was  fully  divested  by  this  grant  and 
any  subsequent  proceedings  in  the  Interior 
Department  should  not  and  would  not  toll 
the  statute  of  limitations.  Sage  v.  Rudnick 
(Minn.)  100  N.  W.  106;  Southern  Pacific 
Railroad  C!ompeny  v.  Whitaker,  109  Cal. 
268,  41  Pac.  1083. 
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We  therefore  recommend  tbat  the  Judg- 
ment of  the  district  conrt  be  afBrmed. 

AMBS  and  BPPERSON,  CO,  coacor. 

PER,  CURIAM.  Tor  the  reasons  given  In 
the  foregoing  (pinion,  the  Judgment  of  the 
district  court  Is  affirmed. 


WRIOH  T.  UNION  PAO.  RT.  CO.  et  aJ. 
(Supreme  Court  of  Nebraska.    June  20,  1906.) 

Adtsbu  Pobsessior. 

Wiess  ▼.  U.  P.  Ry.  Co.  et  al.  (No.  14.282) 
108  N.  W.  1T5,  followed,  and  held  to  control  the 
Issues  In  this  case. 
(Syllabus  by  the  Conrt.) 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  (jourt,  Washington 
County :  Bartlett,  Judge. 

Action  by  Carston  Wrlcb  against  the  Union 
Pacific  Railway  Company  and  others.  Judg- 
ment for  plaintifT,  and  the  Missouri  Valley 
Land  Company  and  others  appeal.  Affirm- 
ed. 

Wm.  O.  Clark  and  Chas.  A.  Clark  &  Son, 
for  appellants.  Jas.  H.  Van  Dusen,  for  aiq;>el- 
lee  Wrich. 

OLDHAM,  C.  This  is  a  companion  case  to 
No.  14,232,  Wlese  r.  Union  Pacific  Railway 
Company,  108  N.  W.  176,  and  the  two  cases 
were  presented  together  in  the  oral  argument 
The  two  cases  were  tried  together  in  the 
district  court,  and  a  Judgment  quieting  the 
title  in  the  plalntlfF  was  rendered  In  each 
of  them.  The  facts,  so  far  as  they  affect  the 
0(»cluslon  to  be  reached,  are  practically  the 
sam&  In  this  case  the  plaintiff,  Carston 
Wrlch,  purchased  the  land  by  contract  from 
the  Union  Pacific  Railroad  (Company  in  1881 
and  received  his  deed  In  1890.  He  took  pos- 
session immediately  after  his  purchase  and 
has  claimed  the  land  as  his  own  ever  since. 
In  September,  1898,  plaintiff,  Wrich,  under- 
took to  make  a  cash  entry  of  the  land  In  the 
same  manner  as  his  neighbor,  Wiese,  did,  so 
that  every  question  Involved  in  the  controver- 
sy Is  fully  covered  in  the  opinion  In  the  case 
No.  14,232,  supra. 

For  the  reasons  given  in  that  opinion,  we 
recommend  that  the  Judgment  of  the  district 
court  be  affirmed. 

AMBS  and  EPPERSON^  CO.,  concur. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  affirmed. 


LINCOLN  COUNTY  v.  CHICAGO,  B.  ft  Q. 

R.  CO. 
(Supreme  C!onrt  of  Nebraska.    June  20,  1900.) 

1.  CouNTiKS— Taxation— ILLIOAL  Levy. 

Where  a  county  board  bas  levied  the  full 
amount  of  tax  allowed  by  law  for  a  county 


general  fund,  and  also  designedly  lerles  a  lar- 

?;er  amount  of  bridge  tax  than  is  necessary 
or  ose  in  that  fund,  and  Immediately  transfers 
a  large  part  thereof  to  said  general  fond,  the 
tax  so  anneceBsarily  levied  and  transferred,  is 
levied  for  an  illegal  and  unauthorized  purpoae, 
and  is  void.  C.  B.  ft  Q.  R.  Co.  v.  linoom  Coun- 
ty, 92  N.  W.  208,  66  Neb.  22& 
2.  Saks— Patkbnt  uhdxb  Pbotkst— AcnoR 
TO  Recovbb. 

In  such  case,  in  a  suit  brought  to  recover 
the  illegal  tax  paid  under  protest,  it  devolves 
upon  the  county  to  point  out  what  portion,  if 
any,  of  the  tax  was  levied  for  a  le^al  and  au- 
thorized purpose,  and,  upon  its  failure  to  do 
so,  the  plaintiff  is  entitled  to  a  verdict  for  the 
full  amount  paid. 
8.  Sakb— Lkvt. 

It  is  the  duty  of  a  county  to  levy,  within 
certain  limits,  the  taxes  required  for  certain 
purposes  each  year,  and  the  fact  that  its  funds 
had  beoi  improvldently  expended  or  illegally 
diverted  in  the  past  does  not  relieve  it  of  such 
duty. 
4.  Appkai,— BzoLusioN  or  BviDiifOE. 

Where  evidence  necessary  to  sustain  a  ver- 
dict has  been  erroneously  excluded  upon  a  gen- 
eral objection,  the  partv  at  whose  instance 
the  evidence  was  excludea  will  not  be  heard  to 
complain  that  the  verdict,  for  want  of  such  evi- 
dence,  is  not  sufficiently   sustained. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  (  8601.] 

(Syllabus  by  the  Conrt) 

Commissioners'  Opinltm.  Departmoit  Mo. 
2.  Error  to  District  Court,  Lincoln  (bounty; 
Orlmes,  Judge. 

Action  by  the  Chicago,  Burlin^n  ft  Quin- 
cy  Railroad  Company  against  the  county  of 
Lincoln.  Judgment  for  defoidant,  and  plain- 
tiff brings  error.    Affirmed. 

L.  B.  Roadi,  A.  Muldoon,  and  J.  O.  Beel- 
er,  for  plaintiff  In  error.  J.  W.  Deweese, 
Frank  B.  Bishop,  and  W.  T.  Wilcox,  for  de- 
fendant In  oTor. 

ALBERT,  C.  The  plaintiff  railroad  com- 
pany, the  defendant  in  error  in  this  court 
filed  its  petition  against  Lincoln  coimty,  pur- 
porting to  state  two  causes  of  action.  The 
first  is  out  of  the  way  end  requires  no  fur- 
ther mention.  The  second  is  based  on  sec- 
tion 144,  art  1,  c.  77,  Comp.  St  1897  (the 
revecue  act  of  1879),  corresponding  to  section 
162  o/  the  same  article  and  chapter  of  the 
present  revenue  law,  providing  for  the  re- 
covery of  taxes  levied  for  an  -Ulegal  and  un- 
authorized purpose,  when  paid  under  protest. 
The  allegations  constituting  the  second  cause 
of  action  are,  in  substance,  that  in  the  year 
1897  the  county  board  levied  a  tax  of  nine 
mills  on  the  dollar  for  county  purposes  and 
two  mills  on  the  dollar  foe  bridge  purposes, 
and  tbat  the  tax  upon  the  property  of  the 
plaintiff  for  bridge  purposes  amounted  to  the 
sum  of  $312.14;  that  the  bridge  levy  for 
1897,  as  well  as  several  years  prior  thereto, 
was  designedly  made  higher  than  was  nec- 
essary, for  the  purpose  of  transferring  the 
surplus  arising  therefrom  to  the  general 
county  fund;  and  that  $1,8B0  of  the  bridge 
lenry  for  1897  was  in  fact  transferred  to  the 
general  fund.    A  general  demurrer  to  thir 
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canse  of  action  was  Bustained,  but  the  Judg- 
ment tbereon  waa  reversed ;  this  court  hold- 
ing that  "where  a  county  board  has  levied 
the  full  amount  of  taxes  allowed  by  law  for 
a  county  general  fund,  and  also  designedly 
leries  a  larger  amount  of  bridge  tax  than  Is 
necessary  for  use  In  that  fund,  and  Im- 
mediately transfers  a  large  part  thereof  to 
said  general  fund,  the  tax  so  unnecessarily 
levied  and  transferred  is  levied  for  an  il- 
legal and  unauthorized  purpose  and  is  void." 
C  B  &  Q.  R.  Co.  y.  Lincoln  County,  66 
Neb.  228,  92  N.  W.  206.  After  the  cause  was 
remanded  to  the  district  court  the  Issues 
were  made  up  and  a  trial  had  to  a  Jury. 

There  is  no  conflict  in  the  evidence.  It 
shows  conclusively  that  from  1884  to  1897, 
inclusive,  the  county  levied  each  year  a  tax 
of  nine  mills  on  the  dollar  fOr  general  pur^ 
poees,  which  la  the  maximum  allowed  there- 
for by  the  law  then  in  force,  as  well  as  by 
tbat  in  force  at  the  present  tlma  Section 
77.  art  1,  c  77,  Comp.  St  1897 ;  Section  136, 
art  1,  c.  77,  Comp.  St  1905  (Cobb^'s  Ann. 
St  1903,  8  10535).  There  was  also  a  levy 
each  year  for  bridge  purposes,  and  a  trans- 
fer of  large  sunfs  from  the  bridge  to  the 
general  fund  of  the  county.  The  county 
board,  in  January  of  each  year,  made  an 
estimate  of  expenses  In  accordance  with  the 
provisions  of  the  6th  subdivision  of  section 
25.  art  1,  c.  18,  Comp.  St  (Cobbey's  Ann. 
St  1908.  I  4448).  The  following  shows  the 
oflSclal  estimate  for  bridges  each  of  those 
years,  the  amount  levied  therefor,  the  amount 
transferred  from  the  bridge  to  the  general 
fund,  and  the  date  of  each  estimate,  levy, 
and  transfer: 

Estimate. 

1894  Jan.    12 Wl'959  59 

1895  Jan.    81 12,000  00 

1896  Jan.   80 12,000  00 

1897  Jan.    14 10,000  00 

1894  July  10 17,796  96 

1895  June  29 9,689  79 

1896  July   7 8,811  M 

1897  July  7 6.10189 

Transfers. 

1884    Jan.  8 $2,000  00 

Jan.  18 1,000  00 

Mar.  29 2,500  00 

Dec.  4 2,000  00 

Dec  21 500  00 

1896    Pfeb.  14 1,000  00 

Apr.  9 1,000  00 

Apr.  12 1.000  00 

1896  Oct  28 1,000  00 

Feb.  21 2,500  00 

Aug.  26 350  00 

Oct  9 400  00 

1897  Feb.  20 1.860  00 

In  addition  to  the  foregoing,  the  plaintiff 
offered  to  show  that  the  estimate  for  bridge 
purposes  for  the  year  1808  was  $8,000;  that 
in  June.  1898,  the  county  board  made  a  levy 
of  nine  mills  on  the  dollar  for  general  pur- 
poses and  one  mill  for  bridges ;  that  on  the 
7th  day  of  July,  thereafter,  the  county  board 
transferred  $3,000  from  the  bridge  to  the 


general  fund.  This  evidence  was  excluded 
at  the  defendant's  instance.  The  court  di- 
rected a  verdict  for  the  plaintiff  for  the  full 
amount  of  the  bridge  tax  assessed  against  Its 
property  for  1897.  The  defendant  county 
now  appeals. 

Taking  into  account  the  fact  that  the  board 
each  year  levied  the  maximum  allowed  by 
law  for  general  county  purposes,  the  amount 
levied  each  year  for  bridge  purposes,  the 
large  excess  thereof  transferred  each  year  to 
the  general  fund,  the  dates  at  which  the 
transfers  were  made,  with  reference  to  the 
dates  of  the  estimates,  and  the  dates  of  the 
levies,  there  is  but  one  reasonable  inference 
to  be  drawn  from  the  record,  and  that  Is 
that  each  year  prior  to  1897  the  board  de- 
signedly made  an  excessive  levy  for  bridge 
purposes  with  a  view  to  transferring  a  por- 
tion of  the  fund  realized  thereform  to  the 
general  fund,  and  thereby  to  evade  the  law 
limiting  the  levy  for  general  purposes  to 
nine  mills  on  the  dollar  valuation.  In  other 
words,  we  think  the  record  shows  conclusive- 
ly that,  while  a  levy  was  made  ostensibly  for 
bridge  purposes  each  of  those  years,  a  por- 
tion thereof  was  in  fact  Intended  for  general 
purposes,  and  the  levies  for  those  years 
would  clearly  come  within  the  rule  stated  on 
the  former  appeal,  and  hereinbefore  quoted. 
But  we  are  dealing  with  the  bridge  levy  of 
1887,  which  the  trial  court  in  effect  found 
was  entirely  Illegal  and  void.  The  question 
now  presented  Is  whether  the  evidence  justi- 
fies that  finding.  It  will  be  recalled  tbat  no 
evidence  w<as  received  of  the  transfer  of  any 
portion  of  the  amount  realized  from  the 
bridge  levy  of  1897  to  the  general  fund.  All 
transfers  of  bridge  funds,  shown  by  the  evl- 
dfflice,  were  from  previous  levies,  the  latest 
being  $1,850,  which  was  made  on  the  20tb 
day  of  February,  1897,  some  four  months 
before  the  levy  In  question.  The  record 
presented  on  the  former  appeal  showed  that 
this  transfer  was  from  the  levy  of  1897,  but 
the  evidence  now  shows  that  It  was  from  a 
prevlons  levy. 

We  do  not  think  such  transfers,  in  and 
of  themselves,  vitiate  the  levy  of  1897.  The 
law  makes  it  the  duty  of  the  county  board 
to  levy  the  necessary  taxes  for  general  pur- 
poses each  year.  The  fact  tbat  the  board 
has  been  Improvident,  or  lias  made  an  Illegal 
use  of  funds  in  the  past;  does  not  relieve 
it  of  this  duty.  When  it  meets  to  levy  taxes, 
the  question  is  not  what  has  become  of  reve- 
nues collected  in  the  past,  but  what  amount 
of  revenue  Is  required  for  the  different  pur- 
poses for  the  ciuTent  year.  The  necessities 
may  be  urgent,  and  they  are  none  the  less  so 
because  funds  which  should  be  available  to 
meet  such  necessities  have  been  illegally 
expended  or  diverted.  To  bold  otherwise 
would  be  to  place  it  within  the  power  of  the 
county  board  to  emasculate  the  county,  and 
render  it  Impotent  to  discharge  its  functions 
as  a  political  subdivision.    We  think,  how 
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ever,  the  court  should  have  receired  the  evi- 
dence showing  the  transfer  of  the  $3,000 
from  the  bridge  to  the  general  fond  on  the 
7th  day  of  July,  1898.  That  transfer  was  of 
a  portion,  at  least,  of  a  balance  on  hand 
after  meeting  the  expenses  chargeable  to  the 
bridge  fund  to  that  date.  It  must  have  been 
derived  from  the  levy  of  1897,  or  previous 
levies,  because  the  transfer  was  made  on  the 
date  of  the  levy  of  1898,  and  the  difference 
in  the  fund  could  not  have  been  realized  there- 
from. From  the  fact  that  the  county  had  a 
balance  of  at  least  $3,000  of  the  bridge  fund  at 
the  date  of  the  levy  for  1898,  taken  In  con- 
nection with  the  evidence  showing  the  previ- 
ous transactions  of  the  board,  the  only  rea- 
sonable inference  is  that  the  bridge  levy  for 
1897  was  designedly  made  excessive  for  the 
purpose  of  transferring  a  portion,  at  least, 
to  the  general  fund,  for  which  the  maximum 
amount  allowed  by  law  was  levied  at  the 
same  time.  In  other  words,  had  such  evi- 
dence been  received,  the  only  reasonable  In- 
ference from  the  entire  record  would  be  that 
one  purpose  of  the  levy  In  question  was  to 
evade  the  law  limiting  the  amount  to  be 
levied  for  the  general  purposes  in  any  year 
to  nine  mills  on  the  dollar  valuation.  Had 
the  board  proceeded  directly  to  levy  a  tax 
for  gaieral  purposes  In  excess  of  the  amount 
allowed  by  law,  the  tax,  to  the  extent  of  the 
excess,  would  be  held  to  have  been  levied 
for  an  illegal  purpose.  Dakota  Oo.  t.  01, 
St  P.,  M.  &  O.  Ry.  Co.,  8S  Neb.  405,  88  N. 
W.  663,  and  cases  there  dted.  That  it  pro- 
ceeded by  indirection  and  made  the  levy 
ostensibly  for  bridge  purposes,  does  not  bet- 
ter Its  position.  The  evidence,  necessary  to 
make  out  plalntlfTs  case  that  the  bridge  levy 
for  1807  was  designedly  excessive  and  made 
with  a  view  to  transfer  a  portion  thereof  to 
the  general  fund,  was  excluded  on  a  general 
objection  Interposed  by  the  defendant  Oon- 
aeqnently,  for  the  purpose  of  testing  the  suf- 
fldoicy  of  the  evidence  to  sustain  the  verdict; 
that  evidence  should  be  treated  precisely 
as  though  it  had  been  received,  because  a 
party  will  not  be  heard  to  complain  of  a 
Judgment  against  him  because  of  the  want 
of  evidence  which  was  excluded  at  his  In- 
stance. Sours  V.  Great  Northern  Ry.  Oo., 
81  Minn.  337,  84  N.  W.  114;  Mo^  etc.,  R.  R. 
Co.  V.  Elliott  102  Fed.  96,  42  O.  O.  A.  188; 
Jobblns  V.  Gray,  34  111.  App.  20S;  Clafiln 
V.  Farmers'  &  Citizens'  Bank,  24  How.  Prac. 
(N.  Y.)  1. 

It  Is  true  that,  evea  had  an  excessive 
levy  been  expressly  made  for  general  pur- 
poses. It  would  have  been  illegal,  only  to  the 
extent  of  the  excess.  It  is  also  true  that 
even  considering  the  evidence  excluded  at 
the  defendant's  Instance  as  part  of  the  evi- 
dence In  the  cause,  it  does  not  show  the  exact 
portion  of  the  bridge  levy  for  1807,  which 
the  board  Intended  to  divert  to  the  general 
fund.  But  we  think  the  defendant  Is  In  a 
position  somewhat  analogous  to  that  of  one 
who  wrongfully  Intermingles  his  gooda  with 


those  of  another,  and  the  rule  In  such  case  Is 
that  all  the  Inconvenience  of  the  confusion 
Is  thrown  on  the  party  who  produced  it 
and,  generally.  It  is  for  him  to  distinguish 
his  own  property  or  to  lose  It  Here  If  any 
portion  of  the  bridge  tax  for  1897  was  ac- 
tually required  for  bridge  purposes,  It  was 
Included  with  that  which  was,  in  fact  levied 
for  the  Illegal  purpose  of  transferring  it  to 
the  general  fund.  The  defendant  or  its 
agents,  were  In  possession  of  the  facts,  and 
It  was  for  the  defendant  to  show  what  i>or- 
tlon  of  the  levy,  if  any,  was  legal,  and  having 
failed  to  do  so,  the  plaintiff  was  entitled  to 
a  finding  that  the  entire  bridge  tax  for  1897 
was  levied  for  an  Illegal  purpose. 

It  Is  recommended  that  the  Judgment  be 
afiSrmed. 

JACKSON,  0^  ooacar& 

PHR  OTTRIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  Judgment  o£  the 
district  court  Is  affirmed. 


BROWN  «t  al.  T.  BROWN  et  aL  (BROWN 
et  al.  Interveners). 

(Supreme  Court  of  Nebraska.    June  20,  1908.) 

1.  Descbnt   and   Distmbution— Pbktbkmii- 

TBD    CHII.D— BUBDKH    OV   PBOOJ. 

The  burden  of  proof  is  upon  a  pretermitted 
child  or  grandchild  to  show  that  the  omission 
to  make  provision  for  him  in  the  will  waa  un- 
intentional. Brown  v.  Brown  (Neb.)  08  N.  W. 
71& 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Descent  and  Distribution,  {§  126- 
129.] 

2.  WlTNESSBS  —  OBJEOTIONS   TO   CoirPKTKNCT. 

An  objection  to  evidence  on  the  ground 
that  it  is  incompetent  does  not  go  to  the  com- 
petency of  the   witness. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  t  213;  vol.  50,  Cent  Dig. 
Witnesses,  f  193.] 

8.  Sami— PaivrLEOKD    Coumtjhicationb— At- 

TOBNBT— Waiver. 

The  provisions  of  section  333,  Code  Civ. 
Proc.,  against  the  disclosure  of  confidential  com- 
munications may  be  waived  by  the  party  in 
whose  favor  they  were  enacted,  and  a  party  call- 
ing the  attorney  who  has  prepared  his  will  as  a 
witness  thereto  thereby  impliedly  consents  that 
such  attorney  may  disclose  the  facta  and  cir- 
cumstances attending  its  execution,  when  the 
same  is  offered  for  probate  or  subsequently. 

[EM.  Note. — For  cases  in  point  see  vol.   50, 
Cent  Dig.  Witnesses,  §!  781,  782.) 
4.  Wills  —  PBBrKKMnTED      Childbeh  —  Bvi- 

DENCB. 

Evidence  examined,  and  held  sufficient  to 
sustain  a  finding  that  claimants  were  intention- 
ally omitted  from  the  will. 
(Syllabus  by  the  Court) 

Commissioner^  Opinion.  D^artment  No. 
2.  Appeal  from  District  Court  Hamilton 
(3ounty;  Evans,  Judge. 

Action  by  N.  8.  Brown  and  others  against 
Eldward  Brown  and  others.  From  the  judg- 
ment, George  Brown  and  others,  InterTea- 
ers,  appeaL    Affirmed. 
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M.  S.  Stanley  and  O.  A.  Abbott,  tor  appel- 
lants. Hainer  &  Smith,  for  appellees.  I. 
H.  Bdmondaon,  tor  plaintiffs. 

ALBBRT,  O.  Hits  case  Is  here  on  a 
second  appeal.  The  facts  are  stated  at  some 
length  In  the  opinion  disposing  of  the  first 
appeal.  See  Brown  ▼.  Brown  (Neb.)  98 
N.  W.  718.  The  questions  presented  by  the 
record  are:  (1)  Are  the  two  grandchildren, 
George  and  Mabel  Brown,  designated  In 
the  former  opinion  as  Interreners,  Included 
as  beneficiaries  under  the  residuary  clause 
of  tbe  wlU?  And  (2)  if  not  thus  Included, 
were  they  Intentionally  omitted  from  the 
will  by  the  testator?  The  district  court  re- 
solved both  those  questions  against  the  In- 
terveners, and  entered  a  decree  accordingly. 
Tbe    interveners   appeal. 

Tbe  first  question,  while  not  qecessary 
to  a  decision  on  the  former  appeal.  Is  dis- 
cussed at  some  length  in  the  (qpinlon.  98 
N.  W.  721  et  seq.  At  that  time  we  reached 
the  conclusion  that  the  Interveneni  were  not 
Included  In  the  residuary  clause.  We  are 
satisfied  wltb  the  conclusion,  and  think  a 
tortber  discussion  of  tbe  question  at  this 
time  would  be  profitless. 

Tbe  second  question  Is  one  of  fact,  and 
It  Is  now  contended  that  the  finding  of  the 
trial  court  thereon  Is  not  sustained  by  suflS- 
cient  evidence.  As  held  on  the  former  ap- 
peal, the  burden  of  proof  Is  upon  the  Inter- 
veners to  show  that  their  omission  from  tbe 
will  was  unintentional.  The  principal  testi- 
mony relied  upon  as  showing  that  fact  is 
that  given  by  tbe  widow  of  the  testator. 
She  testified  that  toward  the  close  of  his 
life,  and  at  the  time  the  will  was  made, 
he  was  very  forgetful;  that  be  would  go 
to  town,  come  home  again,  and  forget  for 
what  be  had  gone.  What  seems  to  be  the 
material  portion  of  her  testimony  as  to  the 
testator's  testamentary  intentions  Is  as  fol- 
lows: "Q.  Yon  may  state  whether  yon  ever 
heard  blm  say  anything  about  bis  Intention 
as  to  bis  children  and  grandchildren,  as 
to  remembering  them  in  his  will  or  any- 
thing In  regard  to  that  matter?  A.  Well, 
I  did  not  hear  blm  mention  the  children; 
but  be  says,  'I  want  my  heirs,  my  grand- 
dilldren,  to  have  ttaeir  money.'  He  did  not 
mention  tbem,  but  be  said  'all  of  them.' 
He  saya,  'All  of  tbem,  all  of  my  grandchild- 
ren, I  want  them  to  have  $100  apiece.'  Q. 
Did  be  say  to  you  at  any  time  what  would 
be  tbe  result  if  he  didn't  do  that?  A.  He 
never  mentioned  their  names.  He  just  told 
me  over  and  over  again,  1  will  my  grand- 
children,' be  aays,  'all  of  tbem,  $100  a- 
piece.' "  Oross-examlnatlon:  "Q.  Ton  knew 
Mr.  Brown  had  made  bis  will,  about  the 
time  it  was  made,  did  you  not?  A.  I  know 
pretty  near  when  It  was  made.  Q.  He 
brought  a  copy  of  that  will  home  with  blm 
after  It  was  n^ide?  A.  Yes;  he  did.  Q.  And 
yon  and  he  read  that  copy  over,  and  knew 
what  was  In  it?     A.  I  Iniew  pretty  near 


what  was  In  It,  but  he  had  it  made  over  aft- 
er that  He  come  to  town,  and  after  he 
got  back  be  says,  'I  made  that  will  some 
different'  And  I  says,  'How?  And  be 
says,  1  willed  my  grandchildren,  all  of 
them,  $100  apiece.'  He  fetched  the  deed 
[will]  home  In  his  pocket  Q.  And  he  kept 
that  among  hia  papers  at  home?  A.  Yes; 
he  kept  it  locked  up.  And  that  Is  the  words 
be  says  to  me  when  he  got  home.  He  says,  'I 
want  my  grandchildren  to  have  $100  apiece.' 
Q.  And  a  copy  of  that  will  was  among  his 
papers  after  he  died?  A.  Yes,  sir.  Q.  And 
It  was  where  he  could  have  access  to  It  any 
time  he  wanted  it?  A.  Yes,  sir.  Q.  Do  you 
know  of  bis  reading  it  over  several  times? 
A  No !  I  don't  He  never  read  It  but  once 
that  I  Imow  of.  Q.  When  was  that?  Just 
after  It  was  made?  A.  Just  after  the  last 
will  was  made;  after  he  changed  the  wllL 
Q.  He  first  had  a  will  In  which  be  left 
tbem  all  out?  A.  Yes,  sir.  Q.  And  be  want- 
ed to  do  that  in  his  first  will?  A.  Yes,  sir. 
And  then  he  made  it  again,  and  be  says, 
*I  must  will  my  grandchildren,  all  of  them, 
$100  apiece.'  Q.  There  was  some  of  bis 
grandchildren  In  Iowa  that  he  didn't  want 
to  leave  anything?  A.  I  suppose  so;  the 
slUy  one,  I  suppose.  Q.  And  yon  and  be 
bad  talked  that  matter  over?  A.  I  don't 
know.  Well,  be  did  say,  too,  that  Charlie 
was  silly,  and  be  didn't  need  It  That's  all, 
about,  he  ever  said  about  Charlie."  Tbe 
testimony  of  the  wife,  as  to  tbe  testator's 
memory,  is  corroborated  by  several  other 
witnesses,  who  give  many  specific  instances 
showing  extreme  forgetfulness  on  bis  part 
On  tbe  other  hand,  the  attorney  who  pre- 
pared the  will  for  the  testator,  and  who 
signed  It  as  a  witness,  testified  on  behalf 
of  the  appellees.  Among  other  questions  be 
was  asked:  "You  may  state  what,  If  any- 
thing, was  said  at  the  time  of  the  prepara- 
tion of  that  will  with  regard  to  the  grand- 
children of  Henry  S.  Brown,  deceased,  and 
being  the  children  of  tbe  deceased  son  by 
the  name  of  Albert  Brown,  who  had  died 
prior  to  the  death  of  bis  father  and  prior 
to  the  making  of  that  will."  Tbe  inter- 
veners objected  on  tbe  ground  that  tbe  evi- 
dence was  Incompetent  and  Immaterial. 
The  objection  was  overruled,  and  the  wit- 
ness answered  as  follows:  "We  bad  a 
great  deal  of  conversation  at  the  time 
about  his  will.  The  terms  and  provisions 
of  tbe  previous  will,  and  also  of  this  will, 
were  discussed  fully.  He  told  me  of  bis 
sons  who  were  dead;  and  be  gave  me  the 
names  of  bis  grandchildren,  six  who  are 
mentioned  in  tbe  will  as  drawn,  and  told 
me  tbe  provision  which  be  wished  to  make 
for  tbem.  As  I  now  recall  it,  be  did  not 
give  me  tbe  names  of  those  grandchildren 
who  were  not  provided  for  by  the  will,  but 
acquainted  me  with  the  fact  that  there  were 
other  grandchildren.  Then.  In  taking  the 
memorandum,  I  called  bis  attention  to  tbe 
fact  that  be  had  already  made  one  will,  which 
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was  nnsatlsfactory,  and  also  called  bis  at- 
tention to  tbe  fact  that  I  advised  him  at 
tbe  time  that  It  would  prove  bo,  and  suggest- 
ed to  him  the  advisability  and  wisdom  of 
bis  stating  to  me  all  the  facts  and  circum- 
stances, that  I  could  better  prepare  his  will; 
that  he  wasn't  making  provision  for  all  of 
his  grandchildren.  He  was  a  very  quiet 
and  determined  sort  of  man,  and  sat  and 
eyed  me  for  a  little  time,  and  then  said, 
'Mr.  Hainer,  I  have  told  yon  bow  I  wanted 
this  will  drawn.  I  can't  talk  about  it  with- 
out getting  angry,  and  I  don't  want  to  be 
angry  when  I  am  making  my  last  will.  You 
make  that  will  as  I  told  you.'  And,  com- 
plying with  that  peremptory  order,  I  pre- 
pared tbe  will.  Tbat  was  tbe  substance  and 
conclusion  of  tbe  conversation  respecting 
tbe  grandchildren." 

The  objection  to  tbe  foregoing  evidence  Is 
couched  in  tbe  most  general  terms.  The 
interveners'  brief  merely  calls  attention  to 
tbe  fact  that  tbe  evidence  was  admitted  over 
their  objection.  As  the  Issue  was  whether 
tbe  interveners  bad  been  omitted  from  tbe 
will  by  oversight  or  Inadvertence,  we  think 
evidence  of  what  was  said,  at  tbe  time  the 
will  was  drawn,  so  far  as  It  goes  to  show 
that  they  were  before  the  mind  of  the  testa- 
tor at  Ibat  time,  would  be  competent  and 
material  Tbe  competency  of  tbe  witness 
who  testified  to  such  facts  is  not  challenged 
by  the  general  objection  interposed,  because 
tbe  mle  Is  that  an  objection  to  tbe  compe- 
tency of  evidence  does  not  ordinarily,  go  to 
tbe  competency  of  tbe  witness.  C,  E.  &  N. 
Ry.  Co.  V.  Bebeny,  48  Kan.  47,  28  Pac.  980; 
Cornell  v.  Barnes,  28  Wis.  478;  Carter  t. 
N.  T.  Blev.  By.  Co.,  184  N.  T.  168^  81  N.  B. 
514.  But,  bad  the  objection  gone  to  the  com- 
petency of  tbe  witness,  it  would  have  been 
unavailing.  It  is  true,  he  is  the  attorney 
who  prepared  tbe  will  for  the  testator,  and 
tbe  communications  made  to  blm  with  re- 
spect tbereto,  and  for  his  guidance  in  draw- 
ing tbe  will,  are  in  the  nature  of  confidential 
communications;  but  he  was  also  called  as 
an  attesting  witness,  and  signed  the  will  as 
Bu«*.  While  section  333  of  the  Code  of  ClvU 
Procedure  prohibits  the  disclosure  of  con- 
fidential communications  made  to  a  practic- 
ing attorney,  and  certain  other  classes  of 
professional  men,  the  next  section  provides 
that  such  prohibition  may  be  waived  by  tbe 
party  in  whose  favor  It  was  enacted.  When 
a  will  Is  offered  for  probate,  the  witnesses 
thereto  may  be  examined  at  length  as  to  the 
mental  capacity  of  tbe  testator  and  the  facta 
and  circumstances  attending  its  execution; 
and  the  testator,  by  permitting  bis  attorney 
to  become  a  witness  to  the  will,  thereby  con- 
sented that  be  might  be  examined  as  a  wit- 
ness to  such  matters  after  his  death.  Mc- 
Master  v.  Scriven,  85  Wis.  162,  55  N.  W.  149, 
89  Am.  St  Rep.  828;  Blackburn  v.  Craw- 
fords,  8  Wall.  (U.  S.)  175,  18  L.  Ed.  186; 
Denning  v.  Butcher  (Iowa)  69  N.  W.  69; 
In  re  Will  of  Coleman,  111  N.  T.  220,  19  N. 


B.  71;  Daniel  v.  Daniel,  39  Pa.  191.  See, 
also.  Western  Travelers'  Aca  Ass'n  v.  Mun- 
son  (Neb.)  108  N.  W.  688.  Indeed.  It  has 
been  held  that  the  general  rule,  excluding 
confidential  communications  made  to  an  at- 
torney, does  not  apply  to  communications 
made  while  giving  instructions  for  drafting 
a  will,  especially  when  those  attacking  the 
will  seek  to  take  advantage  of  the  privilege. 
Jones  on  Evidence,  {  773.  But  It  is  not  nec- 
essary to  go  to  that  extent  in  this  case ;  the 
waiver  to  be  implied  from  permitting  tbe  at- 
torney to  attest  tbe  will  as  a  witness  being 
sufficient  ground  for  the  admission  of  the 
evidence  In  question.  The  witness  above  re- 
ferred to  also  testified  that  be  prepared  tbe 
will  and  gave  It  to  tbe  testator,  who  took  it 
home  with  blm,  and  came  back  tbe  next  day 
and  signed  it,  retaining  a  carbon  copy.  The 
original  was  filed  with  the  county  Judge. 

A  son  of  the  testator  was  also  examined 
as  a  witness,  and  testified  to  a  conversation 
had  with  the  testator  after  tbe  will  was 
made.  Tbe  testator  showed  blm  a  copy 
which  be  bad  retained,  and  refer^ice  was 
then  made  to  the  omission  of  any  provlBion 
for  tbe  interveners  and  another  grandcbild 
who  is  not  a  party  to  this  jHvceedlng.  In 
that  conversation  the  reason  given  by  the 
testator  for  not  providing  for  the  latter 
grandchild  was  that  tbe  child  was  confined 
In  an  insane  asylum,  which  appears  to  have 
been  true.  Tbe  witness  then  asked  him  why 
he  had  not  provided  for  "brother  Berfs" 
children  (the  interveners).  Tbe  witness 
thus  gave  tbe  testator's  answer :  "They  bad 
trouble,  and,  well,  it  was  something  about 
some  money  matters  that  they  bad  their  difli- 
cnlty ;  and  he  said  that  be  couldn't  conscien- 
tiously give  those  children  anything."  There 
Is  other  evidence  tending  to  show  that  there 
was  some  difficulty  between  the  testator  and 
one  or  both  of  the  parents  of  tbe  Interveners; 
but  tbe  nature  of  this  trouble,  its  origin,  and 
whether  it  was  of  a  serious  character  or 
otherwise,  is  not  made  clear  by  the  evidence. 
There  is  also  evidence  to  the  effect  that  tbe 
testator  had  sufficient  memory  to  remember 
bis  near  kin.  knew  bis  children  and  grand- 
children, where  they  lived,  and  how  they 
were  situated  in  life.  Several  witnesses  were 
called  who  testified  that  he  was  a  man  of 
fair  memory ;  one  at  least  going  to  the  extent 
of  saying  that  be  would  consider  him  equal 
to,  If  not  above,  tbe  average  man  in  tbe 
transaction  of  business  matters.  His  family 
physician  testified  that  be  was  a  man  of  fair- 
ly good  memory,  and  seemed  to  be  very  care- 
ful and  methodical.  That  tbe  will  was  ad- 
mitted to  probate  conclusively  establishes  the 
fact  that  tbe  testator  was  of  sound  mind  and 
memory  when  it  was  executed.  In  short, 
taking  the  entire  evidence  as  to  the  state  of 
the  testator's  memory  when  be  made  tbe 
will,  tbe  inference  we  draw  therefrom  Is  that 
his  memory  was  about  such  as  one  would  ex- 
pect to  find  in  a  man  of  bis  years,  and  that, 
in  tbe  absence  of  a  more  reasonable  explana- 
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tlon.  the  omission  of  these  grandchildren 
from  the  will  might  be  accounted  for  on  the 
theory  of  forgetfnlness  on  the  part  of  the 
testator. 

But  that  theory,  at  best^  would  rest  largely 
on  conjecture.  It  Is  met  by  the  positive 
testimony  of  the  attorney  who  prepared  the 
will,  and  of  the  son  who  talked  with  the 
testator  concerning  Its  provisions  after  It 
was  made.  The  testimony  of  these  witnesses 
Is  Irreconcilable  with  the  theory  that  the 
omission  of  the  interveners  from  the  will 
was  due  to  oversight  or  forgetfnlness,  and 
we  find  nothing  in  the  record  that  would 
Justify  us  In  rejecting  their  evidence.  Giving 
the  evidence  of  these  two  witnesses  the 
weight  to  which  it  is  entitled  upon  the  facts 
and  drcnmstances  disclosed  by  the  record, 
and  considering  it  in  connection  with  the 
other  evidence  adduced,  we  consider  it  amply 
sufficient  to  sustain  the  finding  of  the  trial 
court.  We  have  not  overlooked  the  testi- 
mony of  the  wife  of  the  testator  as  to  the 
statement  made  to  her  by  the  testator  as  to 
his  testamentary  Intentions  and  the  pro- 
visions of  the  will  after  it  had  been  made. 
According  to  her  testimony,  although  he  re> 
talned  a  copy  of  the  will,  he  never  showed 
It  to  her.  He  may  have  had  what  seemed 
to  him  good  reasons  for  concealing  or  mis- 
stating its  contents.  But,  however  that  may 
be,  laying  aside  the  usual  presumptions  at- 
tending the  findings  of  the  trial  court,  the 
evidence  satisflea  us  that  the  omission  to 
provide  for  the  Interveners  Is  not  due  to 
accident,  mistake,  or  forgetfnlness  on  the 
part  of  the  testator,  bat  that  such  omission 
was  Intentional. 

It  Is  recommended  that  the  decree  of  file 
district  court  be  affirmed. 

DCFFIB  and  JAOESON,  00.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  decree  of  the  dis- 
tUct  court  is  affirmed. 


BOYAI,   HIOHLANDBRS   t.   STATS)  et  al. 
(Supreme  Court  of  Nebraska.     June  20,  1906.) 

L  Taxation— BxEKPnoHs—PBATKENAi,  Berk- 

rrr  Association. 

A  fraternal  beneficiary  association,  con- 
ducted for  the  mutual  benefit  of  its  members 
and  for  the  purpose  of  providing  a  fund  for 
the  payment  of  stated  dues  and  fees  from  such 
members  for  the  payment  of  a  special  amount 
open  the  death  of  each  member  to  a  beneficiary 
named  by  him,  is  not  a  charitable  association, 
and  Its  property  and  funds  are  not  used  exclu- 
sively for  charitable  purposes  so  as  to  be  exempt 
from  taxation  by  the  laws  of  this  state. 

[Ed.  Note. — For  cases  In  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  ti  389,  392.] 

2.  Statutes — ^Revenue  Law — CoNsxBtroTiOH. 
Where  the  Legislature  has  passed  an  act 
providing  for  a  new  system  of  raising  revenue, 
and  has  thereby  changed  the  former  methods 
of  procedure  relating  to  matters  of  taxation, 
the   courts,   in   construing   its  provisions,   are 


not  bound  by  any  administrative  constmetlon 
of  the  former  revenue  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Gent.    Dig.    Statutes,   {§    296,   802-306.] 

8.  Taxation— OraDiTB—FBATEBRAi.   AssooiA- 

TIORS. 

Under  the  rule  established  by  the  deci- 
sions of  this  court  for  the  taxation  of  credit^ 
a  fraternal  beneficiary  association  is  entitled 
to  set  off  the  amonnt  of  its  outstanding  bene- 
ficiary oertificates  matured  and  unmatured, 
against  securities  in  its  fidelity  or  mortuary 
fund,  set  apart  and  devoted  exclusively  to  the 
payment  of  such  certificates. 

[BM.  Note. — For  cases  in  point,  see  voL  46, 
Gent.  Dig.  Taxation,  U  049-651.] 

Sedgwick,  0.  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  District  Ooort,  Hamilton 
County;   Evans,  Judge. 

Petition  of  the  Royal  Highlanders,  praying 
for  a  Judgment  declaring  its  property  ex- 
empt from  taxation  and  reversing  the  as- 
sessment by  the  county  board.  From  a  Judg- 
ment In  favor  of  the  state,  and  the  county 
of  Hamilton,  the  Royal  Highlanders  appeal. 
Reversed. 

Halner  &  Smith,  for  appellant.  Norrls 
Brown,  Atty.  Oen.,  and  M.  F.  Stanley,  for 
appellees,    Brome  &  Bnmett,  arnicas  curise. 

BARNES,  J.  This  case  Is  before  as  on 
appeal  from  a  Judgment  of  the  district  court 
of  Hamilton  county,  affirming  the  order  of 
the  board  of  equalization  of  that  county  In 
the  matter  of  the  assessment  of  the  property 
of  appellant  (Royal  Highlanders,  a  domestic 
fraternal  beneficiary  association)  for  taxa- 
tion, for  the  year  1905.  It  appears  that  the 
association  Is  duly  organized  under  the  laws 
of  this  state,  and  has  its  home  office  and 
principal  place  of  business  at  Aurora,  in 
Hamilton  County;  that  In  May,  1906,  in  re- 
sponse to  the  demand  of  the  county  assessor 
of  said  connty,  the  association  delivered  to 
him  a  schedule  of  its  property,  from  which 
It  appears  that  It  was  the  owner  of  certain 
lots  In  the  dty  of  Aurora,  Hamilton  county, 
Neb.,  and  the  building  situated  thereon,  of 
the  cost  and  value  of  |21,23&66;  that  it  had 
on  hand  furniture,  fixtures,  and  office  sup- 
plies of  the  value  of  $1,200;  that  it  had 
money  in  the  banks  of  Aurora  amounting  to 
$13,666.31;  that  It  owned  securities  deposit- 
ed as  a  credit,  with  tbe  auditor  of  public 
accounts  of  the  state  of  Nebraska,  amount- 
ing to  $466,900,  which  credit  was  Its  morta- 
ary  fund  deposited  under  the  provisions  of 
the  statutes  governing  the  affairs  of  such 
associations,  the  same  having  been  collected 
and  set  apart  for  the  payment  of  Its  debt  due 
and  to  become  due  on  the  beneficiary  cer- 
tificates Issued  to  and  held  by  its  members. 
All  of  said  property  was  claimed  by  the  as- 
sociation to  be  exempt  from  taxation,  for 
the  reason  that  it  was  used  exclusively  for 
charitable  purposes.  It  was  further  claimed 
that  the  mortuary  fund  so  deposited  with 
the  auditor  of  public  accounts  was  not  sab- 
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ject  to  taxation  because  the  asaoclatlon  bad 
the  right  to  set  off  the  amount  of  Its  obliga- 
tions or  debts  dne,  and  to  become  due,  on 
said  beneficiary  certiflcatee  against  said 
credit,  which  would  leave  it  no  net  credit 
for  taxation.  Thereupon  the  assessor  duly 
entered  all  of  said  property  on  the  tax  lists 
of  said  county  for  assessment  Thereafter 
the  association  appeared  t)efore  the  cooniy 
board  of  equallEation  and  filed  its  petition 
and  protest  claiming  said  property,  and  all 
thereof,  as  exempt,  for  the  reasons  stated 
In  its  schedule.  The  board  made  an  order 
sustaining  the  assessment  as  made  by  the 
assessor,  and  the  association  appealed  to 
the  district  court  of  Hamilton  county.  To 
maintain  its  position  in  that  court  the  as- 
sociation filed  its  petition,  setting  forth  more 
particularly  and  at  large  the  matters  con- 
tained in  its  protest,  and  prayed  for  a  judg- 
ment declaring  its  property  wholly  exempt 
from  taxation,  and  reversing  the  order  of  the 
county  board.  To  this  petition  the  Attorney 
General  and  the  county  attorney  of  Hamil- 
ton county  filed  a  general  demurrer,  which 
was  sustained.  The  association  excepted, 
elected  to  stand  upon  its  said  petition,  of- 
fered evidence  in  support  of  all  of  the  allega- 
tions thereof,  which  evidence  was  excluded, 
and  thereupon  the  court  rendered  Judgment 
against  the  association,  afilrming  the  order 
of  the  board  of  equalization,  and  dismissing 
the  appeal  of  the  association  at  its  costs. 

It  may  be  stated,  in  passing,  that  It  clear- 
ly appears  from  the  petition  that  the  appel- 
lant is  a  fraternal  beneficiary  association, 
organized  under  the  provisions  of  chapter 
43  of  the  Compiled  Statutes  of  1903  of  this 
state,  having  a  lodge  system  with  ritualistic 
form  of  work,  and  a  representative  form  of 
government;  that  it  is  formed,  organized, 
and  carried  on  for  the  sole  benefit  of  its  mem- 
bers- and  their  beneficiaries,  and  not  for 
profit;  tliat  for  and  in  consideration  of  cer- 
tain stipulated  payments  in  the  form  of 
fees  and  does  It  Issues  b^ieficiary  certifi- 
cates on  the  lives  of  Its  members,  payable 
aftor  their  death  to  beneficiaries  named 
therein  in  manner  and  form  as  provided  by 
its  by-iaws  and  the  statutes  of  this  state 
governing  such  associations;  that  it  has  its 
fidelity  or  mortuary  fund,  amounting  to 
$455,900,  deposited  with  the  auditor  of  pub- 
lic accounts,  which  fund  is  set  apart  and 
pledged  by  said  association,  and  by  law,  for 
the  payment  of  its  beneficiary  certificates 
due  and  to  become  due,  and  constitutes  a 
trust  fund  for  that  purpose,  and  for  no 
other.  That  of  its  credit  balance  at  the 
l>anks,  $12,174.98  l>eiong8  to  said  fund,  and 
the  remainder  thereof,  amounting  to  $491.34, 
represents  a  fond  used  for  the  purpose  of 
paying  the  mnnlng  expenses  of  the  assoda-. 
tlon.  The  foregoing  Is  an  abridged  state- 
ment of  the  facts  shown  by  the  record,  but 
is  quite  sufficient  as  a  basis  for  this  opinion. 

1.  Appellant's  first  contention  is  that  its 


entire  property  Is  exempt  from  taxation,  be- 
cause it  is  used  exclusively  for  charitable 
purposes.  This  question  must  be  determined, 
not  by  what  the  association  professes  to  be, 
but  by  what  it  really  is,  and  the  nature  of  the 
business  It  conducts.  The  general  trend  of 
judicial  opinion  in  this  country  is  that  organ- 
isations like  the  appellant  are,  in  effect, 
mutual  insurance  companies.  In  State  v. 
Live  Stock  Ass'n,  16  Neb.  549,  20  N.  W.  8^ 
it  was  held  that  an  association  which  insured 
only  the  property  of  Its  members  by  a  policy 
in  the  form  of  a  certificate  of  membership, 
for  a  premium  paid  simply  as  an  admission 
fee,  and  by  assessing  Its  members  to  pay  for 
the  losses  sustained  by  sach  certificate  hold- 
ers, was,  to  all  intents  and  purposes,  a  mntnal 
insurance  company.  Again,  in  State  v.  Farm- 
ers' Benevolent  Ass'n,  18  Neb.  276,  25  N.  "W. 
81,  the  court,  speaking  of  associatlonB  like 
the  appellant,  said:  "Courts  have,  with  a 
tST^BLt  degree  of  unanimity,  treated  all  sactr 
organizations  as  substantially  life  insurance 
companies,  applying  to  them  and  to  the 
mutual  relations  of  the  members  the  rules 
and  principles  applicable  to  the  contract  of 
life  insurance."  The  appellant  classes  itself 
as  exclusively  a  charitable  organization,  bnt, 
fnm  an  examination  of  its  by-laws,  called 
"Original  Edicts,"  it  appears  that  it  is  con- 
ducted for  the  sole  benefit  of  Its  members  and 
their  beneficiaries.  Its  declared  purposes  are ; 
"First,  to  unite  for  mutual  benefit  and  fra- 
ternal protection  all  white  persons  of  sound 
physical  health  and  exemplary  character,  be- 
tween the  ages  of  eighteen  and  sixty-five; 
and  to  bestow  substantial  benefits  upon  the 
beneficiaries  of  its  meml>er8htp,  admitted  be- 
tween the  ages  of  eighteen  and  forty-ei(^t 
years,  who  are  entitled  thereto.  Second,  to 
cheer  and  aid  the  unfortunate,  to  comfort  and 
provide  for  the  sick  and  aged,  and  to  bury 
with  becoming  honor  the  dead  of  our  member- 
ship. Third,  to  educate  Its  members  socially, 
morally,  and  intellectually,  promalgating  by 
ritualistic  degrees  the  principles  of  prudence, 
fidelity  and  valor.  Fourth,  to  establish  and 
maintain  funds  for  the  purpose  of  paying  all 
benefits  provided  for  the  members  and  their 
t>eneficlaries,  and  to  defray  the  expense  of 
management  and  promotion."  All  of  these 
purposes  are  confined  to  its  members,  and  are 
dependent  upon  the  payment  by  them  of  the 
assessments  required  by  the  by-laws.  Bene- 
ficiary members  get  what  Is  paid  for,  and 
nothing  mor&  If  they  cease  to  pay,  they 
cease  to  receive.  Members  continue  to  pay 
for  the  benefit  of  another,  not  because  of  any 
charitable  or  benevolent  impulse,  but  l>ecause 
they  expect,  upon  their  death,  that  those 
whom  they  are  interested  in,  or  bound  by 
law  or  ties  of  affection  to  provide  for,  will 
receive  the  amount  which  it  is  agreed  in  the 
beneficiary  certificate  will  be  paid  by  the  as- 
sociation to  such  beneficiary.  This  is  neither 
charity  nor  benevolence.  Payment  to  the 
beneficiary  does  not  depend  upon  his  or  her 
financial  condition.    A  wealthy  child  or  wid- 
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ow  of  the  assared  member  would  be  entitled 
to  claim  the  amount  named  In  his  certificate^ 
equally  with  one  poor  or  needy.  This  benefit 
l8  paid  because  of  so  much  money,  and  so 
many  aaseBsmenta,  paid  by  the  assured  mem- 
ber. This  boievolence  or  charity  Is  purely 
of  a  commercial  character.  It  does  not  seek 
out  the  needy,  but  Invitee  only  the  able- 
bodied  and  healthy.  It  is  a  business  arrange- 
ment. The  benefldary  receives  payment  be- 
cause of  a  contract  obligation  on  the  part  of 
the  association  to  make  such  payment  In 
SUte  T.  Miller,  66  Iowa,  84,  28  N.  W.  241, 
the  court  held  that :  "The  Ancient  Order  of 
United  Workmen,  an  association  of  practical* 
ly  the  same  character  as  the  appellant,  is  a 
life  Insurance  company;  that  its  fraternal 
diaract»  was  simply  an  incident  to  Its  many 
porposea"  In  Robinson  t.  Templar  Lodge, 
m  Cal.  Sm  49  Pac.  170,  69  Am.  8t  Rep. 
1^  the  court  said  of  an  association  similar 
In  character  and  regulations  to  the  appellant, 
concerning  payments  to  be  made  to  It,  that: 
"These  beoeflts  are  not  charities  in  the  strict- 
est sense.  They  are  dues  which  the  society 
became  obliged  to  pay  in  certain  events.  It 
is  a  matter  of  right  and  not  of  grace.  A  con- 
sideration is  paid,  and  the  lodge  reserves  no 
right  to  withhold  payment  when  the  condi- 
tlmiB  arise."  It  seems  clear,  therefore,  that 
the  appellant  Is  not  what  may  be  termed 
purely  or  exclusively  a  charitable  organiza- 
tion. It  further  appears  from  an  examina- 
tion of  its  by-laws  that  Its,  funds  are  divided 
Into  two  classes,  as  follows :  "The  finance  of 
the  fraternity  shall  be  divided  Into  two  funds: 
The  fidelity  fund  and  the  general  fund."  The 
fidelity  fund  of  the  association  is  its  mortu- 
ary fond,  and  Is  set  apart  for  the  payment  of 
Its  beneficiary  certificates  due  and  to  become 
due,  while  the  general  fund  is  used  for  or- 
ganising, maintaining,  and  promoting  the 
best  interest,  growth,  and  welfare  of  the 
fraternity.  In  other  words,  for  the  payment 
of  the  expenses  of  carrying  on  its  business. 
So  we  are  of  opinion  that  the  property  of 
the  appellant  is  not  exempt  from  taxation  by 
reason  of  its  being  used  exclusively  for  chari- 
table purposes. 

2.  It  is  further  contended  that  we  are 
bound  by  the  administrative  construction 
of  our  former  revenue  law.  It  is  said,  in 
substance,  that  our  Constitution  was  adopted 
In  1875 :  that  the  Legislature  of  1879,  acting 
nnder  ttie  provisions  of  said  instrument,  re- 
lating to  taxation,  framed  a  general  revenue 
law,  and  exempted  from  taxation  all  property 
used  exclusively  for  charitable  purposes ;  that 
said  revenue  law  has  been  so  construed  that 
no  one  has  ever  thought  of  taxing  the  funds 
of  a  fraternal  beneficiary  society  until  the 
year  1904;  that  the  present  revenue  act  is. 
In  substance,  the  same  as  the  former  one; 
that  the  courts  are  bound  by  such  administra- 
tive construction,  and  should  not  now  hold 
the  jfTopertj  of  such  associations  subject  to 
taxation.  The  doctrine  of  estoppel  by  con- 
struction is  well  established,  and  the  argu- 


ment of  counsel  based  thereon  comes  with 
much  force.  Indeed,  It  might  be  held  con- 
clusive, were  It  not  for  the  fact  that,  in  the 
year  1908,  the  Legislature,  by  the  adoption 
of  the  new  revenue  law,  established  more 
efCectual  methods  than  those  which  there- 
tofore obtained  in  regard  to  matters  of  taxa- 
tion. It  is  a  fact,  within  the  common  knowl- 
edge of  all,  and  one  of  which  we  may  take 
judicial  notice,  that  formerly  so  much  proper- 
ty escaped  taxation  as  to  render  the  revenue 
of  the  state  Insufficient  to  pay  the  expenses 
Incuipred  in  conducting  its  ordinary  business 
affaire,  and  we  were  confronted  with  a  con- 
tinually Increasing  state  debt  This  created 
a  universal  demand  throughout  the  state 
for  a  new  revenue  law.  In  answer  to  this 
demand,  the  Legislature,  at  its  session  of 
1903,  adopted  our  present  eystem.  While  so 
much  of  the  present  act  as  designates  what 
property  shall  be  taxed,  and  what  shall  be 
exempt  from  taxation.  Is  practically  the  same 
as  those  provisions  contained  in  the  former 
revenue  law,  yet  the  new  act  contains  such 
minute  directions  for  listing,  valuing,  and 
assessing  property  for  taxation,  as  to  render 
It  extremely  difficult  for  any  person  or  cor- 
poration to  avoid  the  payment  of  taxes  upon 
all  of  his  or  its  property,  and  the  adoption 
of  the  new  law  has  resulted  in  the  taxation 
of  the  property  of  appellant  and  other  like 
assoclationa  The  power  of  the  state  to  make 
such  changes,  from  time  to  time,  in' its  reve- 
nue laws,  and  adopt  such  new  methods  in 
regard  to  matters  of  taxation  as  may  be 
found  necessary  to  raise  an  amount  of  rev- 
enve  sufficient  for  its  needs,  cannot  l>e  ques- 
tioned. The  Legislature  having  exercised 
such  power,  neither  taxing  officers  of  the 
state,  nor  the  courts,  are  bound  by  construc- 
tion of  the  former  law. 

It  is  further  urged  that  it  was  the  inten- 
tion of  the  Legislature,  in  passing  the  present 
law,  to  completely  exempt  fraternal  bene- 
flclaiy  associations  from  taxation,  and  our 
attention  is  called  to  the  provisions  of  the 
act  relating  to  the  taxation  of  what  are 
called  old  line  insurance  companies.  It  is 
insisted  that  when  the  Legislature  provided 
for  taxing  such  old  line  insurance  companies 
upon  their  gross  premiums  for  the  preceding 
year,  and  exempted  fraternal  beneficiary  as- 
sociations, and  other  like  societies  from  that 
provision,  the  intention  was  not  to  tax  such 
associations  at  all.  It  seems  to  us,  however, 
that  excepting  such  associations  from  those 
special  provisions  constitutes  no  evidence  of 
an  inteation  not  to  tax  them,  but  on  the 
other  hand.  It  shows  an  intention  to  tax 
them  the  same  aa  all  persons,  corporations, 
and  other  domestic  associations  are  taxed. 
If  the  Legislature  had  intended  to  exempt 
them  from  taxation,  it  certainly  would  have 
expressed  such  Intention,  and  thus  put  the 
question  beyond  all  doubt  So  we  are  of  the 
opinion  that  the  property  of  mutual  benefit 
associations  organized  under  the  laws  of  this 
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state  Is  taxable  the  same  as  the  property  of 
individuals,  corporations,  and  other  domestic 
associations. 

3.  Finally,  It  Is  contended  by  the  appellant 
that  It  Is  entitled  to  set  off  the  amount  of  Its 
outstanding  beneficiary  certificates,  matured 
and  unmatured,  against  Its  fidelity  or  mortu- 
ary fund.  This  Is  the  only  remaining  ques- 
tion for  our  determination.  It  is  the  settled 
law  of  this  state  that  the  word  "credits,"  as 
used  In  our  present  revenue  law,  means  "net 
credits";  that  "the  taxpayer  may  deduct 
from  his  gross  credits  the  amount  of  his  bona 
fide  debts  In  order  to  determine  the  true 
value  of  bis  credits  for  assessment"  State 
V.  Fleming  (Neb.)  97  N.  W.  106S;  Lancaster 
CJounty  V.  McDonald  (Neb.)  lOS  N.  W.  7& 
The  state  Insists  that  this  fund  Is  money 
loaned  and  invested,  and  therefore  must  be 
taxed.  "Money  loaned  or  invested,"  within 
the  ordinary  meaning  of  the  term,  Is  money 
or  capital  laid  out  with  a  view  of  obtaining 
a  profit  or  income  therefrom.  The  fact  that 
the  fund  in  question  has  assumed  the  form 
of  bonds,  mortgages,  and  other  securities 
does  not  of  Itself  fix  Its  nature  or  determine 
its  use.  It  Is  the  use  to  which  It  Is  put  that 
determines  its  character.  That  this  fund  Is 
not  "loaned  or  invested  for  profit,"  within 
the  ordinary  meaning  of  the  term,  seems 
clear.  As  above  stated,  the  fidelity  or  mor- 
tuary fond  of  the  association  Is  set  apart  by 
Its  by-laws,  and  the  laws  of  this  state,  as  a 
trust  fund,  for  the  payment  of  Its  beneficiary 
certlficatesi  This  fund  must  be  Itept  and  con- 
served for  that  particular  purpose.  The 
statute  provides  how  it  shall  be  invested,  for 
Its  preservation,  and  the  manner  in  which  It 
may  be  withdrawn  from  time  to  time  for 
the  purpose  of  paying  the  beneficiary  certif- 
icates of  the  association  as  they  became  due. 
It  Is  a  credit  which  was  created  for  that 
particular  purpose,  and  no  other.  A  like  ques- 
tion was  before  the  Supreme  Court  of  Ala- 
bama, in  Gold  In&  C!o.  v.  Lott,  54  Ala.  489, 
where  it  was  held  that  a  life  insurance  com- 
pany, when  its  solvent  credits  are  assessed 
for  taxation,  is  entitled  to  have  deducted 
therefrom  its  premium  reserve.  The  same 
question  was  before  the  Supreme  Court  of 
Iowa,  in  Equitable  Life  Ins.  CX>.  v.  Board  of 
Equalization  of  Des  Moines,  74  Iowa,  178, 
37  N.  W.  141.  The  court  said:  "It  is  plahi 
that  the  Legislature  enacted  this  statute  to 
secure  to  the  policy  holders  the  performance 
of  the  obligation  to  pay  the  amount  secured 
by  the  policy.  This  statute  therefore  recog- 
nizes the  existence  of  a  debt  from  the  com- 
pany to  the  policy  holders,  and  provides  for 
securing  Its  payment  through  this  reserve 
fund.  To  us  it  seems  plain  that  the  plaintiff 
Is  Indebted  to  each  of  its  policy  holders, 
and  the  aggregate  amount  of  such  indebted- 
ness equals  this  reserve  fund,  which  should 
be  deducted  from  the  balance  of  the  money 
and  credits  in  listing  the  same  for  taxation." 

In  Michigan  Mut  Life  Ins.  Co.  v.  Common 


OooncU  of  City  of  Detroit  (Mlcb.)  9S  N.  W. 
1131,  the  question  of  the  right  of  a  mutual 
life  Insurance  company  (organized  for  profit), 
under  a  statute  practically  like  our  own,  to 
set  off  Its  reserve  fund  credits  against  Its 
mortuary  debts  for  the  purpose  of  taxation 
was  before  the  court  and  it  was  held  that  It 
had  the  right  to  deduct  the  amount  of  Its 
policies  from  its  premium  reserve;  that  the 
reserve  fund  of  the  company  represents  its 
indebtedness  to  its  policy  holders,  and  should 
be  exempt  from  taxation.  It  is  contended  by 
the  state,  however,  that  the  foregoing  deci- 
sions furnish  no  authority  for  the  determina- 
tion of  the  question  involved  in  the  instant 
case;  that  they  apply  only  to  old  line  life 
insurance  companies,  and  the  reason  given  for 
such  contention  Is  that  the  policies  of  old 
line  companies  have  a  present  surrender 
value,  while  the  beneficiary  certificates  of 
fraternal  associations  have  no  such  value. 
It  seems  to  us  that  this  is  a  distinction  with- 
out a  difference.  It  is  difllcult  to  understand 
why  old  line  insurance  companies,  whjch  are 
organized  for  the  purpose  of  gain  and  profit 
should  be  accorded  the  privilege  of  the  set- 
off, and  that  right  denied  to  beneficiary  as- 
soclatlonB,  which  are  organized  solely  for  the 
purpose  of  conserving  the  interests  of  their 
members,  and  are  prohibited  by  law  from  be- 
ing conducted  for  the  purpose  of  gain.  It 
seems  clear  to  us,  therefore,  that  the  benefi- 
ciary certificates  issued  to  the  members  of 
the  appellant  association  create  a  debt  against 
it  for  the  payment  of  which  the  fund,  or  In 
other  words  the  credit  In  question  is  specific- 
ally pledged.  So  we  are  of  opinion  that  the 
certificates  create  a  bona  fide  debt  payable 
out  of  the  particular  credit  or  fund  known 
as  the  "fidelity  or  mortuary  fund"  of  the  as- 
sociation, and  may,  for  the  purpose  of  taxa- 
tion, be  set  off  against  credits  or  securities 
in  such  fund.  We  are  also  of  opinion  that 
all  of  the  property  of  the  association,  which 
has  not  been  segregated,  set  aside,  transferred 
to,  and  become  a  part  of  the  securities  In  its 
mortuary  fund  is  taxable,  under  the  provi- 
sions of  our  present  revenue  law.  It  follows 
that  the  trial  court  erred  in  sustaining  the 
demurrer  to  the  appellant's  petition,  and  In 
rendering  Judgment  affirming  the  order  of 
the  board  of  equalization. 

For  the  foregoing  reasons,  the  Judgment  of 
the  district  court  Is  reversed,  and  the  cause 
is  remanded  for  farther  proceedings  accord- 
ing to  law. 

Reversed  and  remanded. 

SBDGWICE^  a  J.,  dissents. 

LETTON,  J.  (concurring).  I  concur  fn  the 
view  expressed  in  the  opinion  of  Mr.  Justice 
BARNES  as  to  fraternal  beneficiary  asso- 
ciations, such  as  the  Royal  Highlanders,  not 
being  charitable  associations  and  entitled  to 
exemption  from  taxation  for  that  reason. 
I  also  agree  that  this  court  is  not  bound  by 
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any  admlnlstratlTe  construction  of  fbe  for- 
mer  reveniie  law  for  the  reasons  set  forth  In 
fala  optnlon.  With  the  conclusion  reached 
I  also  concnr,  hut,  since  I  do  so  mainly  up- 
on grounds  not  mentioned  In  his  opinion,  I 
deem  it  proper  to  briefly  state  my  views. 
The  question  whether  or  not  the  secarl- 
tles  held  In  pledge  by  the  Royal  Highlanders, 
or  other  domestic  fraternal  beneficiary  as- 
fiodatlons,  or  whether  the  reserve  held  by 
^mestlc  old  Une  life  insurance  companies, 
are  taxable  as  the  property  of  the  respec- 
tive associations  or  corporations,  is  purely 
one  of  statutory  construction.  The  control- 
ling question  for  the  court  to  determine  is: 
What  was  the  intention  of  the  IiegrlBlature 
with  resiiect  to  the  subject-matter?  To 
ascertain  this  intention  is  the  sole  duty  of 
the  court  in  the  premises,  and,  when  this 
is  determined,  the  construction  must  stand 
ontll  such  time  as  the  Legislature  may  de- 
termine that  the  court  has  Incorrectly  inter- 
preted the  meaning  of  Its  language,  and  enacts 
A  new  provislcHt  bo  clear  and  specific  that  all 
may  understand.  To  ascertain  the  intention 
of  the  lawmalter,  we  must  consider  the  whole 
statute,  its  purpose,  and  object,  and  the 
means  provided  in  the  act  for  attaining  the 
desired  end.  Uniformity  In  taxation  Is  es- 
sential under  our  Constitution,  and  it  must 
X>e  presumed  that  the  Legislature  intended, 
as  nearly  as  possible,  taking  Into  considera- 
tion Ute  Innumerable  phases,  conditions,  and 
forms  In  which  property  appears,  to  secure 
tmtformlty.  In  accomplishing  this  result, 
4t  is  proper  to  classify  property,  individuals, 
or  corporations,  and  by  sections  58,  59,  80, 
and  61  of  the  law  under  consideration  (Laws 
1903,  pp.  404>  406,  c.  73),  this  classification 
Imb  been  made  so  far  as  concerns  Insurance 
companies.  These  sections  have  been  the 
-subject  of  consideration  in  State  ex  reL  v. 
Fleming  (Neb.)  97  N.  W.  1063,  and  in  Aa- 
chen &  Munich  Ina.  Oo.  v.  City  of  Omaha 
(Neb.)  101  N.  W.  8,  and  they  were  upheld 
as  a  proper  exercise  of  the  taxing  power 
in  that  behalf.  By  section  50  all  foreign 
life  and  accident  insurance  companies,  ex- 
cept fraternal  beneficiary  assodatlonB  and 
mutual  assessment  companies,  were  placed 
in  one  class,  and  by  section  61  all  domestic 
life,  fire,  accident,  or  surety  companies,  ex- 
cept fraternal  beneficiary  associations  and 
mutual  assessment  companies,  were  placed 
fn  another  class.  By  the  provisions  of  sec- 
tion 69  eadi  foreign  company  is  required  to 
pay  into  the  state  treasury  2  per  cent,  of 
the  gross  amount  of  premiums  received  by 
It  during  the  preceding  calendar  year  for 
business  done  In  this  state.  This  is  a  bus- 
iness tax  imposed  under  the  second  clause 
of  section  1,  art  9,  of  the  Ck>nstitution,  and 
such  companies  are  also  liable  for  taxation 
upon  all  their  property  within  the  state  the 
same  as  other  corporations  or  individuals. 
State  ex  reL  v.  Fleming,  supra,  and  Aachen 
A  Munich  Ins.  Co.  t.  City  of  Omaha,  supra. 


Section  61  provides  that  all  domestic  com- 
panies shall  be  taxed  in  each  local  political 
subdivision  where  the  a.getit  conducts  the 
business,  upon  their  gross  premium  receipts 
for  the  preceding  year,  less  premiums  on 
canceled  policies  and  reinsurance ;  such  gross 
receipts  lees  reinsurance  and  cancellation  to 
be  taken  as  an  item  of  property  of  that  value 
and  be  assessed  and  taxed  on  the  same  iier- 
centage  of  such  value  as  other  property. 
This  tax  also  Is  a  business  tax,  and  each  of 
such  domestic  companies  Is  also  liable  to 
be  taxed  upon  its  tangible  property  the  same 
as  any  other  Individual  or  corporation  within 
the  state. 

No  specific  provisions  are  made  for  tax- 
ation of  fraternal  beneficiary  associations,  or 
mutual  assessment  companies  having  no  cap- 
ital stock,  making  no  dividends,  and  whose 
scheme  of  insurance  does  not  contemplate 
the  return  of  any  profits  to  policy  holders. 
The  tangible  property  of  such  associations 
and  mutual  companies,  whether  domestic 
or  foreign,  is  to  be  taxed  the  same  as  the 
property  of  other  persons  and  corporations, 
therefore.  It  is  made  compulsory  upon  do- 
mestic corporations  carrying  on  the  business 
of  life  insurance  under  the  old  line  plan  to 
accumulate  and  keep  on  band  a  fund  for 
the  purpose  of  meeting  their  outstanding 
obligations  to  policy  holders,  and,  although 
not  compulsory  in  the  case  of  dome8tic> 
fraternal  beneficiary  associations  or  mutual 
assessment  companies,  it  is  a  matter  of 
common  knowledge  that  a  number  of  such  as- 
sociations or  companies,  including  the  Royal 
Highlanders,  voluntarily  have  accumulated  a 
fund,  variously  designated  as  a  mortuary, 
reserve,  or  emergenpy  fund,  for  the  purpose 
of  meeting  liabilities  for  their  certificate 
holders  as  they  mature,  in  order  to  prevent 
such  frequent  assessments  as  experience  has 
shown  may  be  caused  by  ^idemlcs  of  dis- 
ease or  wide-spread  calamities.  Whether 
held  by  old  line  companies  or  associa- 
tions formed  upon  the  assessment  plan,  these 
funds  are  set  apart  to  meet  obligations  of 
a  certain  nature.  They  are  not  the  property 
of  the  company  or  association  for  general 
purposes,  but  are  devoted  to  a  specific  end. 
In  the  case  of  foreign  life  Insurance  compa- 
nies, these  accumulations  are  held  In  other 
states  or  coimtrles  and  are  not  within  the 
reach  of  the  taxing  officers  of  this  state. 
In  this  state,  such  companies,  therefore, 
merely  pay  2  per  cent  upon  the  gross  amount 
of  premiums  received  during  the  preceding 
year,  into  the  state  treasury,  as  a  business 
tax,  and  are  otherwise  assessed  only  upon 
their  tangible  property  within  this  state, 
which  may  or  may  not  exist,  since  its  exist- 
ence Is  not  essentia]  to  carrying  on  business. 
They  are  relieved  from'  all  local  taxation, 
except  upon  tangible  property,  unless  taxed 
by  local  ordinances  upon  their  business. 
Domestic  companies,  however,  are  taxable 
in  each  county,  town,  city,  village,  and  school 
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district  where  an  agent  conducts  fbeir  bnsi- 
neas  npon  tbeir  grosa  receipts,  leas  relnanr- 
ance  and  return  premiums,  on  the  same  per- 
oentage  of  value  as  other  property,  and  In 
addition  thereto  are  taxed  upon  tbeir  tangi- 
ble property. 

It  will  be  seen,  from  a  comparison  of  these 
proTisions  with  reference  to  the  taxation  of 
foreign  and  domestic  life  insurance  compa- 
nies, that.  If  the  law  is  construed  so  that  the 
special,  reserre,  or  mortuary  funds  of  domes- 
tic companies  and  of  domestic  fraternal  bene- 
ficiary associations,  accumulated,  reserved, 
and  set  apart  to  meet  their  liability  to  their 
policy  and  certificate  holders,  are  to  be  taxed 
as  the  property  of  such  companies  and  as- 
sociations, a  heavy  burden  is  placed  upon 
domestic  organizations  from  which  foreign 
are  exempt  The  business  tax  which  domes- 
tic companies  are  required  to  pay  may  be  as 
great  or  greater,  as  that  exacted  from  toe- 
eign  companies,  depending  upon  local  con- 
ditions. It  is  not  to  be  presumed  that  the 
Legislature  intoided  to  impose  a  heavy  bur- 
den upon  domestic  enterprises  of  this  charac- 
ter from  which  those  organized  in  other 
states  are  free.  It  would  be  doing  violence 
to  common  sense  to  believe  that  its  intention 
was  to  make  a  hostile  discrimination  against 
citizens  of  this  state  in  favor  of  citizens  of 
other  states.  It  may  be  said  that  foreign  com- 
panies are  taxed  in  the  states  or  countries 
of  their  domicile  upon  such  funds,  but,  as 
is  pointed  out  in  the  opinion  of  my  Brother 
BARNES,  in  several  states  where  net  credits 
are  the  subject  of  taxation,  the  amount  of 
liabilities  to  policy  holders  has  been  held  enti- 
tled to  be  properly  offset  against  gross  credits 
in  the  form  of  such  securities.  It  may  further 
be  said  that  the  methods  of  taxation  of  in- 
surance corporations  in  other  states  are  so 
various  and  diverse  that  It  is  almost  impos- 
sible to  say  whether  or  not  such  accumula- 
tions are  subject  to  any  portion  of  the  taxes 
paid  by  such  companies.  Many  of  the  states 
provide  for  the  taxing  of  insurance  corpora- 
tions, not  by  the  value  of  their  tangible  prop- 
erty, but  by  franchise,  business,  or  license 
taxes  alone;  bnt,  so  far  as  I  can  determine 
from  an  examination  of  statutes.  In  the  main 
such  funds,  if  taxed  at  all,  are  not  taxed 
directly,  as  Is  sought  to  be  done  In  this  case. 
While,  In  the  case  of  ordinary  business,  and 
if  considered  without  relation  to  the  sections 
of  the  revenue  law  relating  to  the  subject  of 
Insurance  taxation,  it  may  be  questioned 
whether  contingent  liabilities  are  such  debts 
as  would  be  entitled  to  be  offset  against  cred- 
its, yet,  considering  the  subject  of  insurance 
taxation  as  a  whole,  the  conclusion  reached 
by  my  Brother  BARNES  seems  to  me  to  ex- 
press the  legislative  intent 

With  req)ect  to  the  taxation  of  Insurance 
companies  and  fraternal  beneficiary  associa- 
tions, as  well  as  in  many  other  respects,  the 
provisions  of  the  revenue  law  of  1903  are  far 
from   clear  and   definite,  and  may   be  ex- 


pected to  give  rise  to  many  controversies.  It 
the  construction  now  placed  upon  the  law 
falls  to  evidence  the  purjiose  of  the  lawmak- 
ers, the  remedy  lies  with  the  Legislature. 
The  resources  of  the  English  language  are 
vast  and  rich  and  fiexible  enough  so  that  It 
may  express  Its  intention  In  phrase  so  clear 
and  plain  that  an  ordinary  man  may  under- 
stand, and  thus  relieve  the  court  from  liabil- 
ity to  a  misconstruction  of  its  meaning,  and 
the  taxpayers  of  the  state  from  unnecessary 
ilUgaUon. 


SHEPPBRD  et  al.  v.  BANKERS'  UNION  OF 

THE  WORLD. 
(Supreme  Court  of  Nebraska.    June  20,  1906.) 

1.  iNSmAHCK— MUTUAI.  BKHEITt  ASSOOIATIOK 

— ASSKSSMENTS. 

The  monthly  assessments  required  from  the 
memtwrs  of  a  beneficial  society  may  be  in- 
creased, whan  it  is  found  that  such  increase 
is  necessary  to  meet  the  needs  of  its  business 
honestly  administered. 

2.  Save— Dbath  or  Meubkb— Inoksasxd  Ab- 

SKSSMXRTS. 

The  constitution  and  by-laws  of  a  benefi- 
cial society  provided  that  on  the  death  of  a 
member  the  amount  due  on  hia  certificate  should 
l>e  ascertained  by  deducting  from  its  face  value 
the  monthly  assessments  from  the  death  of  the 
memlwr  to  the  expiration  of  tl>e  life  expectancy 
of  such  member  with  4  per  cent  interest  there- 
on. The  constitution  and  by-laws  were  after- 
ward changed,  increasing  the  monthly  assess- 
ments to  he  collected,  but  providing  tliat  each 
increased  assessments  should  he  collected  only 
from  members  thereafter  joining;  the  old  mem- 
bers to  continue  to  pay  at  the  old  rate  and 
on  their  death  the  increase  over  the  old  rate  to 
be  deducted  from  their  certificate.  Held,  that 
the  society  had  the  right  in  settling  with  the 
beneficiaries  of  a  dec^used  member,  to  deduct 
from  the  certificate  the  difference  tietween  the 
rate  of  the  monthly  assessments  in  force  when 
the  certificate  was  issued,  and  the  increased 
rate  provided  by  the  amendment  computed  frora 
the  nme  when  the  new  rate  went  into  effect 
up  to  the  date  of  the  death  of  the  member,  but 
not  for  the  l>alance  of  the  life  expectancy  of 
such  deceased  meml>er. 
(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court  Douglas 
County;    Kennedy,  Judge. 

Action  by  Annie  B.  Bhepperd  and  others, 
by  their  guardian,  Alexander  J.  Parker, 
against  the  Bankers'  Union  of  the  World. 
JudgmMit  for  idalntlfls,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Weaver  &  Giiler,  for  appellant  Mont- 
gomery &  Hall,  for  appellees. 

DUFFIB,  O.  This  action  was  brought  by 
the  beneficiaries  named  in  a  certificate  of 
Insurance  issued  by  the  Bankers'  Union  of 
the  World  to  Mrs.  Sarah  B.  Shepperd  for 
$1,000,  of  date  March,  1902.  During  the 
life  of  Mrs.  Shepperd  she  paid  the  monthly 
assessments  provided  by  the  by-laws  of  the 
society  up  to  the  time  of  her  deatli.  Section 
7  of  the  constitution  and  by-laws  of  the 
society,  relating  to  the  payment  of  certificates 
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on  tbe  death  of  a  member,  proride  the 
fonowlng  method  of  arriTlng  at  the  amount 
due  upon  Vhb  certificate:  "For  the  pnrpose 
of  creating  a  reserve  fund  to  guard  against 
poor  risks,  protect  healthy  members,  equal- 
ise tbe  costs  to  all  and  absolutely  Insure  the 
perpetuity  of  the  union,  all  insurance  of  the 
Bankers'  Union  of  the  World  will  be  adjust- 
ed and  paid  on  the  following  plan:  Should 
any  member  holding  a  policy  die  before 
having  lived  out  his  expectancy  of  life, 
based  on  his  age  at  entry,  according  to  the 
American  experience  tables  of  mortality, 
there  shall  be  deducted  from  the  death 
benefit  payable,  on  sn«di  policy  held  by  said 
member,  a  sum  equal  to  the  amount  of  one 
payment  (at  the  rate  paid  by  the  member) 
for  each  month  of  tbe  unexpired  period  of 
such  life  expectancy  with  4  per  cent  on  the 
unpaid  balance  of  such  sum."  It  is  alleged 
in  tbe  answer  that  Mrs.  Shepperd's  life 
expectancy  when  the  certificate  was  issued 
was  81  years.  She  died  in  October,  190S, 
and  28  years  and  5  months  prior  to  the 
expiration  of  her  life  expectancy.  Under 
the  method  provided  for  computing  the 
amount  due  upon  the  certificate  under  sec- 
tion 7  of  the  constltation  above  quoted,  there 
would  be  deducted  from  the  face  value  of 
the  certificate  the  regular  monthly  payments 
for  28  years  and  6  months,  together  with 
4  per  cent,  and  the  balance  would  be  the 
amount  due  tbe  beieficiarles.  After  this 
certificate  was  issued  to  Mrs.  Shepperd  and 
after  the  payment  of  a  number  of  monthly 
assessments,  the  constltatl<m  and  by-laws 
of  the  order  were  regularly  amended  so  as 
to  require  the  payment  of  a  larger  monthly 
assessment  from  members  of  all  ages  to  be 
Immediately  collected  from  all  members 
thereafter  joining.  As  to  the  old  members, 
the  additional  monthly  assessment  was  not 
required  to  be  paid  In  cash,  but  on  the  death 
of  tbe  member  the  additional  amount  was 
charged  up  against  his  certificate  and  deduct- 
ed therefrom.  Under  this  amendment  the 
defendant  claims  the  right  to  deduct  from 
the  fttce  value  of  the  certificate  in  suit  the 
Increased  monthly  assessments  from  the 
date  of  tbe  amendment  up  to  the  time  of  the 
expiration  of  Mrs.  Shepperd's  life  expect- 
ancy; the  claim  of  the  plaintiffs  being  that 
there  should  be  deducted  from  the  face  value 
of  tbe  certificate  an  amount  to  be  computed 
on  the  balance  of  her  life  expectancy  at  the 
rate  In  force  when  she  Joined  the  order. 
This,  as  we  understand,  makes  a  difference 
of  about  1220. 

It  Is  insisted  by  the  beneficiaries,  and  the 
authorities  are  quite  uniform  to  tbe  effect 
that  no  action  taken  by  the  order  which  will 
decrease  the  amount  of  the  certificate,  or  tbe 
amount  due  thereon  at  the  time  of  tbe 
death  of  the  insured,  is  permissible  Id 
Pokrefky  v.  Detroit  Fireman's  Fund  Assocla- 
Uon  (Mlcb.)  80  N.  W.  244,  It  Is  held  that 
the  by-laws  existing  at  the  time  the  deceased 


became  a  member  were  a  part  of  his  con- 
tract with  the  association,  which  could  tiot 
be  changed,  against  his  protest,  by  a  by- 
law subsequently  enacted  so  as  to  deny  the 
right  of  his  beneficiaries  to  the  entire  pro- 
ceeds of  the  certificate  levied  at  bis  death. 
In  Porter  v.  Amerlan  Legion  of  Honor,  67 
N.  B.  2S8,  the  Supreme  Court  of  Massachu- 
setts said:  "There  are  numerous  well-con- 
sidered opinions  in  which  it  is  ruled  that 
subsequent  by-laws  imdertaking  to  reduce 
the  amount  to  be  paid  in  certain  contin- 
gencies, do  not  take  effect  on  previous  con- 
tracts, and  that  the  stipulation  to  comply 
with  future  regulations  means  that  the 
members  will  comply  with  such  as  relate  to 
his  duties  as  a  member,  but  does  not  mean 
that  the  society  may  Interfere  with  the 
beneficial  purposes  of  the  contract,  viz.,  the 
Indemnity  covenanted  to  be  paid."  To  the 
same  effect  are  Morton  v.  Supreme  Council 
Royal  League  (Mo.  App.)  7S  S.  W.  258; 
Campbell  v.  American  Ben^t  Club  Fra- 
ternity (Mo.  App.)  73  S.  W.  342;  Pearson 
V.  Knight  Templar  &  Masonic  Life  Indemnity 
Ins.  Co.  (Mo.  App.)  89  S.  W.  588;  Strauss 
V.  Mutual  Reserve  Fund  Life  Association 
(N.  G.)  39  S.  B.  55,  54  L.  R.  A.  006,  83  Am. 
St  Rep.  699.  In  Parish  ▼.  N.  T.  Produce 
Exchange  (N.  T.)  61  N.  B.  977,  66  U  R.  A. 
149,  it  Is  said:  "The  cases,  as  we  under- 
stand them,  establish  a  principle  which  we 
deem  well  supported  in  reason,  that  the 
power  of  a  corporation,  such  as  this  one, 
to  am«id  Its  by-laws  Is  a  power  to  regulate 
within  reasonable  bounds,  not  a  power  to 
destroy  tbe  contract  rights  of  Its  members." 
Langan  v.  Supreme  Council  American  League 
of  Honor,  66  N.  B.  982,  and  Weber  v.  Supreme 
Tent  of  Knights  of  Maccabees,  65  N.  B.  268, 
both  New  York  cases,  are  to  the  same  effect 
Experience  In  the  conduct  of  these  bene- 
ficiary associations  has  demonstrated  that 
the  amount  of  the  monthly  assessments  first 
agreed  upon  falls  in  many  cases  to  produce 
a  sufficient  Income  to  provide  for  the  death 
benefits  of  the  members.  From  an  exami- 
nation of  the  authorities  we  incline  to  the 
belief  that  where  an  honest  conduct  of  the 
business  demonstrates  that  the  assessments 
levied  and  agreed  to  be  paid  by  the  members 
first  Joining  are  not  sufficient  to  meet  the 
obligations  of  the  society,  then,  in  such 
cases,  the  constitution  and  by-laws  may  be 
so  amended  as  to  require  additional  monthly 
assessments  to  be  paid.  In  an  extended 
brief  prepared  by  Frank  H.  Bacon,  the 
author  of  Bacon  on  Benefit  Societies  and 
Life  Insurance,  he  presents  strong  legal  and 
equitable  reasons  for  such  a  rule.  The 
Increased  assessment  operates  alike  on  all 
members  of  the  society.  Bach  member  of 
tbe  society  Is  subject  to  the  same  burden 
and  entitled  to  participate  in  its  benefits, 
and  those  who  do  not  care  to  assume  the 
additional  expense  may  abandon  the  society, 
having  had  the  benefit  of  their  insurance  up 
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to  the  date  of  the  Increased  burden  being 
Imposed.  The  burden  and  the  benefit  is 
equally  distributed.  In  Reynolds  t.  Supreme 
Council  of  the  Royal  Arcanum,  the  Supreme 
Ck>urt  of  Maaeachusetts  upheld  the  right  of 
the  society  to  increase  the  assessment  beyond 
the  amount  levied  when  the  plaintlfl  be- 
came a  member.  The  case  is  well  consider- 
ed and  is  the  latest  expression  found  on 
the  subject,  the  opinion  being  filed  May 
17,  1906.    77  N.  B.  U9. 

In  the  case  under  consideration  the 
society  said  to  its  old  members:  "We  will 
nbt  require  you  to  pay  the  additional  assess- 
ment from  month  to  month  as  in  the  case 
of  new  members,  but  will  charge  you  up 
with  the  additional  amount  and  deduct  it 
from  the  face  of  your  certificate  at  the  date 
of  death."  This,  we  think,  is  such  a  reason- 
able amendment  to  the  constitutloa  and  by- 
laws as  the  courts  ought  to  sustain.  Wheth- 
er the  increased  assessment  may  be  charged 
up  against  the  certificate  of  a  deceased 
member  after  death  and  to  the  end  of  the 
life  expectancy  of  such  member  presents  a 
different  question.  On  the  death  of  the 
member  the  contract  of  insurance  matures. 
By  the  payment  of  assessments  and  com- 
pliance with  the  rules  of  the  order  the 
benefits  of  the  contract  then  accrue  to  the 
beneficiaries  in  all  its  terms.  To  allow  a 
deduction  from  the  face  value  of  the  certifi- 
cate greater  than  was  contemplated  when 
the  contract  was  made  would  be  to  annul 
the  contract  in  its  most  important  phase. 
The  amount  to  be  paid  as  monthly  assess- 
ments is  a  rule  of  the  order  which  must  be 
compiled  with  by  all  the  members,  and  If 
the  amount  is  increased  during  the  life  of 
the  member  it  is  a  change  of  rule  or  by- 
law to  which  he  has  assented  on  Joining 
the  association,  and  during  his  lifetime  he 
is  to  be  governed  by  that  rule.  To  allow 
the  face  value  of  his  certificate  to  be  de- 
creased by  the  amount  of  an  increased  as- 
sessment charged  against  him  after  death, 
would,  however,  in  our  .opinion,  be  an  In- 
direct method  of  avoiding  the  contract  made 
when  he  Joined  the  order,  and  an  Indirect 
method  of  avoiding  payment  of  the  amount 
contracted  to  be  paid  upon  the  policy  whoi 
it  was  issued.  The  contract  evidenced  by 
the  certificate  alone  cannot  be  changed  or 
annulled  by  a  change  of  the  by-laws.  Hale 
V.  Equitable  Aid  Union   (Pa.)  SI  Ati.   1066. 

We  recommend  a  reversal  of  the  Judgment 
of  the  district  court,  and  that  the  cause  be 
remanded  to  the  district  court,  with  direc- 
tions to  enter  a  Judgment  in  favor  of  the 
plaintiffs  for  the  face  value  of  the  policy, 
less  the  amount  of  the  increased  assess- 
ments from  the  time  when  ordered  to  the 
death  of  the  insured,  and  less  the  original 
assessments  contracted  to  be  paid  from  the 
death  of  the  insured  to  the  expiration  of  her 
life  expectancy. 

ALBERT  and  JACKSON,  CC,  concur. 


PER  CURIAM.  For  the  reasons  stated  tu 
the  foregoing  opinion,  the  Judgment  of'tIi» 
district  court  is  reversed,  and  the  canae  re- 
manded to  the  district  court,  with  directionv 
to  enter  a  Judgment  in  favor  of  ttie  plalntllTs 
for  the  face  value  of  the  policy,  less  the 
amount  of  the  increased  assessments  from 
the  time  when  ordered  to  the  death  of  the 
insured,  and  less  the  original  assessments 
contracted  to  be  paid  from  the  death  of 
insured  to  the  expiration  of  her  life  expect- 
ancy. 


OMAHA  LOAN  &  BUILDING  ASS'N  r. 
HENDEE  et  al. 

(Supreme  Court  of  Nebraska.    June  20,  1906.> 

L  JUDIOIAI.  SAX£S— RATDIOATIOlf. 

It  is  ordinarily  the  duty  of  a  court  where 
a  Judicial  sale  Is  fairly  conducted  and  is  made 
in  conformity  with  the  decree,  to  ratify  such 
sale. 

[Bd.  Note.— For  cases  in  point,  see  rtL  81, 
Cent  Dig.  Judicial  Sales,  f  6L] 

2.  SAinfr~SnTina  Aside. 

The  foregoing  rule,  however.  Is  subject  t» 
certain  exceptions ;  and  where  the  sale  has  been 
fraudulently  conducted,  or  it  is  made  to  appear 
that  the  order  of  sale  was  procured  in  viola- 
tion of  an  agreement  between  the  parties  inter- 
ested, and  under  such  circumstances  as  amount 
to  fraud,  deceit,  or  mlgrepresentation,  the  court, 
in  the  exercise  of  its  equity  jurisdiction,  may 
deny  confirmation  and  set  aside  the  sale. 

[Ed.  Note.— For  cases  in  point,  see  voL  81. 
Cent.  Dig.  Judicial  Sales,  i  64] 

(SyUabns  by  the  Court.) 

Appeal  from  District  Court,  Douglas  Coun- 
ty ;  Sutton,  Judge. 

Action  by  the  Omaha  Loan  &  Building  As- 
sociation against  Horatio  E.  Hendee  and 
others.  Judgment  for  plalntltF.  Defendants 
Horatio  K.  Hendee  and  Jessie  M.  Hende« 
appeal.    Beveraed  and  remanded. 

McDonald  A  Woodland,  for  appellants. 
Chas.  W.  Haller,  for  appellee  Omaha  Loan 
&,  Building  Ass'n. 

BARNES,  J.  This  controveny  arises  over 
an  order  of  the  district  court  of  Douglas 
county,  confirming  a  sale  of  real  estate  made 
under  a  decree  of  foreclosure  of  that  court. 
It  appears  that  in  March,  1900,  the  appel- 
lants went  into  possession  of  the  real  estate 
in  question,  the  same  being  a  house  and  lot 
in  one  of  the  additions  to  the  city  of  Omaha, 
under  a  contract  of  purchase  with  one  O.  B. 
Benewa;  that  they  paid  a  considerable  part 
of  the  purchase  price,  and  that  an  arrange- 
ment was  finally  made  between  them  and 
Benewa,  by  which  betook  the  title  to  the  prop- 
erty, obtained  a  loan  thereon  from  the  Omaha 
Loan  &  Building  Association,  the  appellants 
agreeing  to  pay  the  loan,  according  to  its 
terms,  and  when  the  same  was  paid  Benewa 
was  to  deed  the  property  to  them.  Since  tak- 
ing possession  of  the  premises  the  appellants 
have  at  all  times  claimed  and  occupied  the 
same  as  their  homestead.    For  •  failure  t&- 
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make  fhe  payments  due  to  the  Bnlldiog  ft 
Loan  Association,  an  action  was  instituted 
in  the  district  conrt  and  a  decree  of  fore- 
doBore  was  rendered  therein,  In  favor  of  said 
association  and  against  Benewa  and  the  ap- 
pellants. The  execution  of  the  decree  was 
stayed  for  nine  months  on  application  of  ap- 
pellants, and  when  the  stay  was  about  to  ex- 
pire they  entered  into  negotiations  with  one 
C.  S.  Loblngler  for  the  purpose  of  obtaining  a 
loan  on  the  premises  with  which  to  pay  off 
and  satisfy  the  decree.  Such  negotiations  re- 
sulted in  the  purchase  of  the  decree  by  Lob- 
ingier,  who  took  an  assignment  of  the  same, 
together  with  all  of  the  rights  of  the  plaintiff 
therennder.  The  decree  seems  to  hare  re- 
mained in  statu  quo  until  the  month  of  Octo- 
ber, 1908,  when  Lobingler  assigned  it  to  Ida 
M.  Gronk,  and  as  her  attorney,  without  no- 
tice to  appellants,  Iiad  an  order  of  sale  is- 
sued thereon.  The  premises  were  sold  to 
said  O.  S.  Lobingler  on  the  lOtb  day  of 
NoTember,  1903,  and  notice  was  given  to  the 
appellants  of  the  hearing  of  an  application 
to  confirm  the  sale,  on  the  19th  day  of  Marcli, 
1904.  The  appellants  appeared,  resisted  the 
motion  for  confirmation,  and  filed  objections 
thereto,  duly  verified,  which  in  form  and  sub- 
stance amounted  to  a  petition  to  set  the  sale 
aside  on  account  of  fraud  and  misrepresenta- 
tion practiced  ni>on  them  by  the  said  Lobin- 
gler In  procuring  the  same  to  be  made. 

The  all^ations  contained  therein  are  in 
substance,  as  follows:  That  In  September  or 
October.  1902,  the  appellants  entered  into  an 
agreement  with  Charles  S.  Lobingler,  by  the 
terms  of  which  they  were  to  pay  him  $12.60 
per  month.  That  said  payments  were  to  be 
applied,  first,  ui>on  the  interest  on  the  sum 
paid  by  Loblngiw  for  an  assignment  of  the 
decree  In  question,  together  with  taxes  and 
costs;  second,  upon  repairs  made  upon  the 
premises;  and,  third,  upon  the  principal  of 
the  loan  or  payment  made  for  them  by  said 
Lobingler.  That  when  the  principal  sum  so 
paid  for  the  decree  was  reduced  to  $760  he 
was  to  give  them  a  title  to  the  premises,  and 
take  a  mortgage  thereon  to  secure  to  him  the 
payment  of  that  amount.  That  pursuant  to 
the  agreement  they  made  the  payments  there- 
in stipulated  up  to  and  including  the  month 
of  January  next  preceding  the  application  to 
confirm  the  sale.  That  it  was  agreed  by  the 
said  Lobingler  that  no  sale  of  the  premises 
should  be  ordwed,  and  when  they  made  their 
November  payment  in  1903,  they  were  told 
by  him  that  he  had  not  ordered  notice  of  sale 
to  be  made.  That  he  was  not  going  to  have 
the  premises  sold,  and  would  not  have  them 
sold  so  long  as  the  payments  were  made,  ac- 
cording to  the  terms  of  their  agreement. 
They  further  charged  that  said  representa- 
tions and  statements  were  false  and  fraud- 
ulent and  made  for  the  purpose  of  mislead- 
ing and  deceiving  them;  that  Lobingler  well 
knew  at  the  time  that  an  order  of  sale  had 
been  issued,  and  notice  thereof  had  been  In- 
serted in  the  Boyal  Woodman  In  each  of  the 


issues  of  that  paper  published  In  fhe  month 
of  October,  preceding;  that  said  statements 
did  mislead  and  deceive  them;  that  they  did 
not  know  that  notice  of  sale  had  been  publish- 
ed, and  did  not  know  that  the  sale  had  taken 
place  until  notice  of  the  motion  to  coa&na 
the  same  was  served  upon  them.  They  fur- 
ther allied  that,  at  the  time  they  made  their 
November  payment,  they  told  Lobingler  that 
they  did  not  want  to  make  a  payment  in 
December,  but  would  make  payment  for  two 
months  in  January,  following;  that  such 
payment  was  made  in  January,  and  they 
would  not  have  made  the  same  had  they 
known  that  the  premises  had  been  sold. 
They  further  alleged  that  they  would  have 
inquired  as  to  such  sale  but  for  the  fraud- 
ulent misrepresentations  so  made  to  them  by 
said  Lobingler;  that  by  reason  of  the  action 
taken  by  him  in  ordering  the  sale  of  the 
premises  the  agreement  between  them  was 
broken;  that  appellants  were  taken  by  sur- 
prise to  their  damage  and  injury,  and  for  that 
reason  the  sale  was  irregular  and  void,  and 
should  be  set  aside.  They  prayed  for  an  or- 
der vacating  the  sale,  and  holding  it  for 
naught;  that  an  accounting  be  had,  and  an 
order  entered  allowing  them  00  days  within 
which  to  pay  the  amount  found  due  Into 
court,  and  that,  upon  such  payment,  a  deed 
be  made  by  the  sheriff  to  them,  and  the 
premises  thus  conveyed  to  them  without  fur- 
ther action  of  the  court  The  assignee  of  the 
decree  accepted  the  Issue  thus  tendered,  and 
a  hearing  on  the  merits  was  had  ui)on  af- 
fidavits and  other  documentary  evidence. 
Whereupon,  the  trial  court  overruled  the  ob- 
jections of  the  appellants  and  made  an  order 
confirming  the  sale  The  case  comes  here  by 
appeal  for  a  trial  de  novo. 

Under  the  present  statute,  and  our  rules 
governing  appeals  in  equity  cases,  we  are 
In  no  manner  bound  by  the  view  of  the  trial 
court  as  to  the  sufficiency  or  the  weight  of 
the  evidence  where  it  consists  wholly  of  af- 
fidavits, depositions,  and  other  written  testi- 
mony. In  the  instant  case  no  oral  evidence 
was  taken,  and  we  are  therefore  in  as  good 
a  situation  to  judge  of  the  weight  and  probsr 
tive  force  of  the  testimony  as  was  the  trial 
court  Section  681a,  Code  Civ.  Proc;  Gran- 
dln  V.  First  Nat  Bank  (Neb.)  98  N.  W.  70; 
Faulkner  v.  Sims  (Neb.)  94  N.  W.  118.  We 
desire  to  say,  before  proceeding  further  with 
this  opinion,  that  it  would  seem  that 
a  question  of  this  importance  should  not  be 
tried  on  a  motion  and  affidavits  only;  that 
where  such  objections  are  presented,  the  dis- 
trict court  should  require  pleadings  to  be 
filed,  direct  an  Issue  to  be  made  up,  and  upon 
such  Issue  proceed  to  trial  as  In  other  cases. 
In  this  case,  however,  the  parties  having 
elected  to  proceed  on  the  motion  and  by  affi- 
davit evidence,  and  having  so  tried  the  Issue 
without  objection,  we  have  concluded  to  take 
the  case  as  we  find  it,  and  decide  anew  the 
question  presented. 

The  evidence  contained  in  the  record  is  so 
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Tolumlnons  as  to  make  It  Impracticable  to 
quote  It,  and  we  mast  content  ourselves  with 
a  statement  of  its  tenor  and  effect  It  seems 
dear  to  us  that  it  preponderates  largely  in 
favor  of  the  contention  of  the  appellants. 
To  our  minds  It  fairly  shows  that  Loblngier 
entered  into  the  agreement  with  the  appel- 
lants substantially  In  the  manner  and  form 
set  forth  in  their  motion;  that  In  order  to 
carry  out  such  agreement  he  purchased,  and 
took  an  assignment  of  the  decree  of  fore- 
closure in  question ;  that  he  procured  Benewa 
to  make  a  deed  of  the  premises,  subject  to 
the  decree,  to  Mr&  Ella  B.  Loblngier;  that 
he  proceeded  to  collect  the  sum  of  $12JSO 
per  month  from  the  appellants,  and  while 
the  payments  were  somewhat  irregular  they 
appear  to  have  been  made  in  full,  or  sub- 
Btantially  so,  until  long  after  the  sale  of  the 
premises  complained  of  took  place.  Indeed, 
the  paymejits  were  made  up  to  within  one 
month  of  the  time  of  the  application  for  a 
confirmation  of  the  sale;  that  Ida  M.  Gronk, 
who  now  claims  to  be  the  owner  of  the  de- 
cree, purchased  the  same,  if  at  all,  pendente 
lite,  and  from  Mr.  Loblngier,  who  was  and 
is  her  attorney  herein.  It  seems  dear, 
from  the  affidavits  of  the  appellants,  of  Mr. 
Ed.  P.  Smith,  and  Mr.  W.  A.  Spencer,  that  Lob- 
lngier agreed  to  and  with  the  appellants  that 
he  would  not  have  an  order  of  sale  issued 
on  the  decree  and  would  not  sell  the  premises 
thereunder  so  long  as  the  payments  agreed 
upon  were  kept  np.  It  also  appears,  from 
other  evidence  contained  in  the  record,  that 
he  agreed  that  when  the  amount  paid  by  him 
for  the  decree,  with  interest  thereon,  should 
be  reduced  to  the  sum  of  (760  he  would 
then  convey  the  premises  to  the  appellants, 
and  take  back  a  mortgage  thereon  to  secure 
the  payment  of  that  amount;  that  without 
notice  to  the  aiqpellants  he  made  an  assign- 
ment of  the  decree  to  Ida  M.  Cronk,  and  im- 
mediately thereafter  caused  an  order  of  sale 
to  be  issued  thereon,  under  which  the  sale 
In  question  herein  took  place;  and  it  would 
seem  that  such  proceedings  were  taken  by 
him  for  the  purpose  of  depriving  the  appel- 
lants of  any  further  opportunity  to  comply 
with  their  contract,  and  redeem  their  home 
from  the  lien  of  the  decree.  The  foregoing 
facts  would  seem  to  render  It  unjust  and 
Inequitable  to  confirm  the  sale  in  question, 
and  there  is  thus  presented  to  us  the  question 
of  the  power  of  the  court  to  deny  Uie  con- 
firmation and  set  aside  the  sale. 

In  ordinary  cases,  on  a  motion  to  confirm 
a  sale  of  real  estate  under  a  decree  of  fore- 
closure, the  court  will  consider  only  such 
matters  as  relate  to  the  regularity  of  the 
sale,  and  this  may  be  stated  to  be  the  general 
rule  applicable  to  such  cases.  To  this  rule, 
however,  there  are  exceptions,   and   It  has 


been  often  held  that,  in  an  equitable  proceed- 
ing of  this  nature,  the  court  will  refuse  to 
confirm  a  sale  where  it  was  fraudulently 
conducted;  and  there  would  seem  to  be  no 
good  reason  why  such  power  should  not  be 
ezerdsed  when  it  appears  tliat  the  sale 
Itself  has  been  procured  by  fraud,  deceit,  or 
misrepresentations  on  the  part  of  the  one 
];nH>caring  it  In  2  Jones  on  Mortgages,  | 
1688,  we  find  the  following:  "The  most  gen^ 
eral  principle  on  which  the  court  acts  In 
setting  aside  the  sale  and  ordering  a  new  one 
is  that  equity  will  not  allow  any  unfairness 
or  fraud  either  on  the  part  of  the  purchase, 
or  of  any  other  person  connected  with  the 
sale."  In  Aderholt  v.  Henry,  82  Ala.  541,  3 
South.  114,  the  court  said:  "But  when  there 
is  some  impropriety  or  irregularity  attending 
the  sale  affecting  its  fairness,  or  surprise,  or 
misapprehension,  caused  by  the  conduct  of  the 
purchaser,  or  misconduct  on  his  part,  or  on  the 
part  of  any  person  connected  therewith,  or 
when  the  sale  is  conducted  id  violation  of  the 
decree,  or  in  disregard  of  the  rights  and  Inter- 
est of  some  of  the  parties,  or  yfhea,  from  any 
cause,  it  would  be  inequitable  to  permit  it  to 
stand,  it  becomes  the  duty  of  the  court  on 
settled  prlndples  to  vacate  the  sale,  though 
conveyance  may  have  been  made,  upon  proper 
application  before  the  confirmation  in  the 
suit  in  which  the  sale  was  made."  In  Paulett 
V.  Peabody,  S  Neb.  196,  it  was  held  that 
"Judicial  sales  should  be  conducted  with  the 
utmost  fairness  and  good  faith.  Indeed,  the 
rules  which  govern  them  are  not  less  strin- 
gent than  in  ordinary  cases.  If  a  sale  is 
made  under  a  decree  of  the  court;  and  there 
is  shown  to  have  beea  false  representations, 
or  undue  concealment  in  the  conditions  or 
particulars  of  the  sale  by  any  person  Interest- 
ed therein  to  the  injury  of  another,  the  sale 
should  be  set  aside  if  application  is  made 
before  the  conveyance  is  executed."  To  the 
same  effect  are  Frasher  v.  Ingham,  4  iNeb. 
631,  Aldrich  y.  Lewis,  28  Neb.  602,  44  N.  W. 
736,  Ooble  v.  O'Connor,  43  Neb.  49,  61  N. 
W.  131,  and  McKelghan  v.  Hopkins,  19  Neb. 
33,  26  N.  W.  614. 

From  the  foregoing  authorities  It  seems 
clear  that  we  have  not  only  the  power,  but 
it  is  also  our  duty,  to  set  aside  the  sale  In 
question.  The  Judgment  of  the  trial  court 
is  therefore  reversed,  the  sale  is  set  aside 
and  held  for  naught,  and  the  cause  Is  re- 
manded to  the  district  court  with  directions 
to  take  an  accounting  of  the  amount  due 
upon  the  decree  In  question,  that  the  appel- 
lants be  allowed  60  days  within  which  to  re- 
deem the  premises  in  question  from  the  lien 
of  such  decree,  and  In  default  of  such  pay- 
ment within  said  time  the  assignee  be  given 
leave  to  proceed  to  enforce  her  decree  accord* 
Ing  to  law. 
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CX>OPER  T.  GRANGER. 
(Supreme  CSoart  of  Wisconsin.    June  21,  1006.) 

1.  Courts— TEBMa—DuBATioN. 

Under  Rev.  St.  1898,  t  2572,  providing  that 
BO  omission  to  adjourn  any  court  from  day  to 
day  previons  to  the  final  adjournment  tliereof 
withont  day  shall  vitiata  any  proceedings  in  the 
court,  a  term  of  court  does  not  come  to  an 
end  by  failure  to  adjourn  to  a  specific  time, 
but  continues  until  terminated  by  an  afflrma- 
tive  Judicial  act  or  by  the  commencement  of 
a  new  term. 

(Ed.  Note. — Fer  cases  in  point,  see  vol.  18, 
Cent  Dig.  Conrts,  |  230.] 

2.  Appeal— Pbesukftioks—Obdeb  Gbahtiho 
New  TiiTAT.. 

Where  an  order  vacating  and  setting  aside 
a  verdict  and  judgment  was  entered  on  Janu- 
ary 8,  1906,  which  was  the  first  day  of  a  new 
term,  but  the  order  recited  that  the  motion 
was  heard  on  an  adjourned  day  of  the  June, 
1904,  term  of  court,  it  wonld  be  presumed  that 
the  order  was  made  prior  to  the  adjournment 
of  the  June  term. 
a  Nbw  Tbiai/—€5ohditiom8— Costs. 

It  is  not  error  to  fail  to  impose  costs  on 
setting  aside  a  verdict  and  judgment  where  the 
order  is  set  aside  on  groumls  including  errors 
in  charging  the  jury,  in  excluding  or  admitting 
evidence,  and  because  the  verdict  was  pei^ 
verse. 

[£^  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  New  Trial,  |  821.] 

Appeal  Crom  Circuit  Court,  Price  County; 
John  K.  Parish,  Judge. 

Action  by  May  Cooper  against  Harry  F. 
Granger.  From  an  order  granting  a  new 
trial,  plaintiff  appeals.    Affirmed. 

This  Is  an  action  for  maliclons  prosecution. 
Issue  being  Joined  and  trial  bad  the  jury  at 
the  close  thereof  and  on  June  28,  1904,  re- 
turned a  verdict  In  favor  of  the  plaintiff  and 
assessed  her  damages  at  $400.  Thereupon 
the  court  by  an  entry  in  the  minutes  ordered 
a  stay  of  proceedings.  July  18,  1904,  the  de- 
fendant entered  a  motion  to  set  aside  the  ver- 
dict, and  for  a  new  trial  upon  the  minutes 
of  tbe  Judge,  and  procured  a  stay  of  proceed- 
ings until  further  ordered.  Upon  the  motion 
being  called  for  bearing  tbe  defendant's  at- 
torney stated  in  open  court  tbat  bis  client 
had  changed  bis  mind  and  did  not  want  a 
new  trial,  whereupon  the  court  ordered  that 
sncb  stay  of  proceedings  be  and  tbe  same  was 
thereby  set  aside  and  vacated.  July  19, 1904, 
tbe  court  "adjourned  subject  to  tbe  order  of 
tbe  Judge."  July  21,  1904,  judgment  was 
perfected  in  favor  of  tbe  plaintiff  for  tbe 
amount  of  tbe  verdict  and  costs.  November 
23.  1904,  an  attorney  not  of  record  In  tbe  case 
moved  to  set  aside  tbe  verdict  and  grant  a 
new  trial  upon  tbe  minutes  of  tbe  court.  Ob- 
jection being  made  to  tbe  appearance  of  such 
attorney  without  substitution  leave  waa 
granted  to  tbe  plaintiff  to  corroborate  sucb 
objection  by  affidavit,  and  the  court  there- 
upon took  the  question  under  advisement  and 
"adjournment  subject  to  the  order  of  tbe 
judge."  December  30,  1904,  the  court  over- 
ruled sucb  objection,  and  ordered  that  the 
attorney  who  made  such  motion  be,  and  he 
was,    thereby   substituted  as  attorney   and 
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counsel  for  the  defendant  On  January  3, 
1905,  "the  June,  1004,  term  of  court  opened 
by  order  of  judge,"  and  tbe  following  written 
order  was  made:  "This  action  having  been 
brought  on  for  trial  before  tbe  court  and  a 
jury  at  the  regular  June,  1904,  term  of  said 
court  and  the  jtuy  having  returned  a  ver- 
dict herein  In  favor  of  the  plaintiff  and 
against  the  defendant,  and  this  action  having 
been  brought  before  the  court  on  this  3d  day 
of  January,  A.  D.  1905,  on  a  motion  to  vacate 
and  set  aside  said  verdict  and  judgment  here- 
in, and  said  motion  being  heard  on  an  ad- 
journed day  of  said  June,  1904,  term  of  said 
court,  and  after  bearing  counsel  for  tbe  de- 
fendant as  well  as  counsel  for  the  plaintiff; 
and  the  court  being  fully  advised  herein  on 
motion  of  John  B.  Hagarty,  of  counsel  for  the 
defendant,  it  is  hereby  ordered  tbat  tbe  ver- 
dict and  judgment  herein  be  and  tbe  same 
are  hereby  vacated  and  set  aside,  because  tbe 
same  are  against  the  law,  and  because  tbe 
same  are  against  tbe  evidence,  and  because  tbe 
court  erred  in  Instructing  the  jury,  and  be- 
cause tbe  court  erred  in  excluding  evidence 
offered  by  the  defendant,  and  because  tbe 
court  erred  in  admitting  evidence  against  tbe 
objection  of  tbe  defendant,  and  for  tbe  reason 
that  defendant's  counsel  failed  to  argue  the 
case  to  tbe  Jury,  and  because  the  damages 
herein  assessed  by  tbe  jury  are  excessive,  and 
because  tbe  verdict  was  and  is  perverse. 
Done  this  3d  day  of  January,  1905."  After 
granting  said  motion  the  court  ordered  that 
the  Judgment  stand  as  security,  and  thereupon 
adjourned  sine  die.  Afterwards,  ana  ua 
June  6,  1905,  said  order  was  entered  of 
record.  From  that  order  the  plaintiff  brings 
this  appeal. 

6.  £.  Schwlndt,  for  appellant  John  B. 
Hagarty,  for  respondent 

OASSODAT,  0.  J.  (after  stating  tbe  facts). 
The  proceedings  in  tbe  action  between  the 
time  of  tbe  rendition  of  tbe  verdict  and  tbe 
making  of  the  order  appealed  from  are  fully 
set  forth  in  tbe  foregoing  statement  It  Is 
urged  tbat  tbe  order  should  be  reversed  be- 
cause tbe  motion  to  set  aside  the  verdict  and 
grant  a  new  trial  upon  the  minutes  of  tbe 
Judge  "was  not  Joined  with  a  motion  to  va- 
cate tbe  judgment."  Bailey  v.  Costello,  94 
Wis.  87,  93,  68  N.  W.  663.  But  a  sufficient 
answer  to  sucb  objection  is  that  the  order  it- 
self recites  and  declares  tbat  "on  a  motion  to 
vacate  and  set  aside  said  verdict  and  judg- 
ment" tbe  same  were  "vacated  and  set  aside." 
We  cannot  say  from  the  record  before  us  tbat 
sucb  statements  were  not  correct 

2.  It  is  further  contended  that  such  motion 
was  Improperly  granted,  because  It  was  based 
upon  the  minutes  of  tbe  judge,  and  was  not 
made  and  determined  at  tbe  trial  term  which 
was  In  June,  1904.  Whitney  v.  Kamer,  44 
Wis.  663;  Dufur  ▼.  Home  Inv.  Co.,  122  Wis. 
470,  100  N.  W.  831.  The  argument  seems  to 
be  that  the  adjournments  of  July  19.  1904, 
and  of  November  23,  1904,  subject  to  the  or- 
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der  of  the  judge,  without  any  adjournment  to 
a  q;>eciflc  day,  operated  as  a  termination  of 
the  June,  1904,  term  of  the  court  The  Btat- 
ut*  ivoTldes  that  a  motion  made  but  not  de- 
cided during  the  term  is  deemed  to  be  over- 
ruled, and  an  exception  to  such  constructive 
denial  is  to  be  allowed.  Section  2878,  Rev.  St 
1898,  as  amended  by  Chapter  100,  p.  127,  Laws 
1901.  The  statute  also  declares  that:  "No 
omission  to  adjourn  any  such  court  from 
day  to  day,  previous  to  the  final  adjournment 
thereof  without  day,  shall  vitiate  any  pro- 
ceedings in  such  court"  Section  2572,  Rev. 
St  1898.  Under  this  section  it  has  been  held 
that  "a  term  of  court  does  not  come  to  an  end 
by  failure  to  adjourn  to  a  specific  time,  but 
once  commenced  It  continues  until  terminated 
by  an  affirmative  judicial  act  or  by  the  com- 
mencement of  a  new  term."  State  ex  rel. 
Barber  v.  McBaln,  102  Wis.  431,  435,  436,  78 
N.  W.  602.  It  follows  that  the  June,  1004, 
term  of  the  court  continued  until  the  com- 
mencement of  the  new  term  of  court  unless 
sooner  terminated  by  the  affirmative  action  of 
the  court  In  adjourning  such  term.  The  first 
day  of  the  new  term  was  January  3,  1005. 
The  order  recites,  in  effect  that  the  "motion 
to  vacate  and  set  aside  said  verdict  and  judg- 
ment" was  "beard  on  an  adjourned  day 
of  said  June,  1904,  term  of  said  court,"  being 
January  8,  1905,  on  which  day  the  order  was 
made  and  signed;  and  the  record  shows  that 
upon  granting  said  motion  and  ordering  the 
judgment  to  stand  as  security  the  court  ad- 
journed "sine  die."  Such  order  was  effectual 
though  not  entered  of  record  until  June  6, 
1905.  Thus,  it  appears  that  the  adjournment 
of  June,  1904,  term  was  on  the  same  day  as 
the  opening  of  the  new  term.  The  fair  pre- 
sumption Is  that  such  adjournment  of  the 
June,  1904,  term  took  place  prior  to  entering 
upon  the  business  of  the  new  term.  Certain- 
ly, error  is  not  to  be  presumed. 

3.  Error  is  assigned  for  setting  aside  the 
verdict  and  judgment  without  imposing 
terms.  The  order  appealed  from  states  the 
grounds  upon  which  it  was  based,  and, 
among  others,  that  the  court  erred  in  charg- 
ing the  jury.  In  excluding  evidence,  in  admit- 
ting evidence,  and  because  the  verdict  was 
perverse.  The  failure  to  Impose  costs  in  such 
a  case  Is  not  error.  Maxon  v.  Gates,  112  Wis. 
196,  202,  88  N.  W.  54,  and  cases  there  dted. 

The  order  of  the  circuit  court  is  affirmed. 


WASHBURN  WATERWORKS  CO.  v.  CITY 

OP  WASHBURN. 
(Snoreme  Court  of  Wisconsin.    Jane  21,  1906.) 

1.  Watebb  and  Wateb  Coubses — Fbanchise 

TO     CONSTBUCT     WATKBWOBKB  —  HOW     COM- 
TEBBED. 

A  franchise  or  contract  to  construct  water- 
works ia  quasi  public  in  its  nature,  and  can 
be  conferred  only  through  authority  delegated 
from  the  state. 

2.  Municipal  Cobpobatiors— Powbb  to  Di- 
vide. 

The  power  to  divide  municipalities  is  strict- 
ly a  legislative  power,  to  which  the  power  to  pre- 


scribe the  rale  for  the  division  of  the  proper- 
ty of  the  old  manicipallty  is  incident  and  ia 
in  its  nature  legislative,  the  division  restins 
upon  the  circnmatances  ei  each  case. 

3,  Sake— Reoboahization— RioHiB  and  Lia- 

BIUTIEa. 

Where  the  inhabitants  and  territory  of  m 
municipal  corporation  are  the  same,  or  sub- 
stantially the  same,  it  will  be  presumed  that 
the  Legislature,  in  providing  for  a  reorganiea- 
tion  of  the  corporation,  intended  a  continued 
existence  of  the  same  corporation,  though  dif- 
ferent powers  are  possessed  under  the  new  char- 
ter, and  different  officers  administer  the  affairs 
of  the  municipality,  and  that,  in  the  absence  of 
express  provision  to  the  contrary,  the  liabilities 
as  well  as  the  property  rights  of  the  property  of 
the  corporation  in  its  old  form  should  accompany 
the  corporation  into  its  reorganizaton. 

[Ed.  Note. — For  cases  in  point  see  voL  3S, 
Cent  Dig.  Municipal  Corporations,  |  132.] 

4.  Sake — Contbaots — Liabilitt. 

Laws  1883,  p.  236,  c.  202,  confers  on  town 
boards,  in  towns  containing  one  or  more  unin- 
corporated villages  having  each  a  i>opulation 
of  not  less  than  1,000,  the  powers  relating  to 
villages  and  conferred  on  village  boards  by  the 
provisions  of  Rev.  St.  1898,  c.  40,  and  acts 
amendatory  thereof,  exceoUng  those  the  exer- 
cise of  which  would  conflict  with  the  provision 
of  law  relating  to  towns  and  town  boards, 
and  are  made  ao^licable  to  sach  unincorpo- 
rated village  or  villages  in  such  town,  and  may 
be  exercised  when  directed  by  a  resolution  of 
the  qualified  electors  of  the  town.  Rev.  St. 
1898,  {  925-8,  regarding  the  incorporation  of 
cities,  provides,  among  other  things,  that 
100  or  more  sectors  and  taxpayers  of  any 
village  incorporated  or  unincorporated,  may  ap- 
ply by  petition  to  the  trustees  of  said  village 
or  to  the  proper  town  board  to  have  the  ques- 
tion of  incorporating  the  village,  or  the  same 
and  adjacent  territory,  containing  not  less  than 
1,500  inhabitants,  as  a  city,  submitted  to  a 
vote  of  the  electors  of  the  territory  described 
in  the  petition.  Subsequent  sections  provide 
for  the  submission  of  the  question  of  incorpo- 
ration to  a  vote  of  the  electors  residing  within 
the  limits  proposed,  and  for  the  perfecting  of 
such  incorporation.  Plaintiff  waterworks  com- 
pany, under  an  ordinance  passed  by  a  town 
board,  constructed  its.  waterworks  in  a  village 
in  the  town,  and  for  several  years  supplied 
the  village  and  its  inhabitants  with  water ;  the 
ordinance  embodying  an  agreement  by  the  town 
to  rent  hydrants  from  plaintiff  and  to  pay 
a  certain  annual  rent  therefor.  Subsequently, 
the  inhabitants  of  the  village  voted  to  incor- 
porate defendant  into  a  city,  which  was  there- 
after done,  and  plaintiff  continued  to  supply 
defendant  city  with  water  under  the  terms  of 
the  ordinance ;  the  ofScers  of  defendant  and 
plaintiff  assuming  that  the  relations  between 
them  were  governed  by  the  terms  of  the  ordi- 
nance, and  that  defendant  assumed  all  rights 
and  privileges  of  the  town  and  recognized  and 
acquiesced  in  the  rights  of  the  plaintiff  there- 
under. The  town  was  not  concerned  in  the 
waterworks  property,  exercised  no  supervi- 
sion over  it,  and  derived  no  benefit  therefrom. 
Held,  that  defendant  was  liable  under  the  ordi- 
nance and  contract. 

Appeal  from  Circuit  Court  Bayfield  Coan- 
17;  John  E.  Parish,  Judge. 

Action  by  the  Washburn  Waterworks 
Company  against  the  city  of  Washburn. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

The  plaintiff  in  this  action  presented  Its 
claim  to  the  common  council  of  the  city  of 
Washburn,  defendant  for  $6,300,  claimed  to 
be  due  for  the  year  ending  January  1,  1905. 


Digitized  by  LjOOQ IC 


Wia) 


WASHBUEN  WATBBWOEKS  CO.  t.  CITY  OP  WASHBURN. 


t95 


The  claim  waa  allowed  at  $852,  and  an  ap- 
j>ea]  taken  by  plaintiff  to  the  circuit  court 
The  court  directed  that  formal  pleadings  be 
made,  which  was  done. 

The  complaint  alleges,  In  effect,  the  cor- 
porate existence  of  the  plaintiff,  and  that  de- 
fendant Is  one  of  the  duly  organized  cities 
of  the  county  of  Bayfield,  Wis.;  that  prior 
to  the  6th  day  of  May,  1889,  the  town  of 
Washburn  contained  the  unincorporated  vil- 
lage of  Washburn  with  more  than  1,000  In- 
habitants, and  that  the  electors  of  said  town 
at  the  annual  meeting  prior  to  the  6th  day 
of  May,  1888,  conferred  upon  the  town  and 
town  board  all  powers  relating  to  Tillages 
and  conferred  upon  Tillage  boards  by  chapter 
40,  Rev.  1898;  that  on  May  6,  1889,  the  town 
board  of  the  town  of  Washburn  duly  passed 
and  published  an  ordinance  for  the  construc- 
tion of  waterworks  In  said  town  tor  the  pur^ 
poee  of  obtaining  a  water  supply,  and  with 
all  the  necessary  machinery  and  attachments 
to  supply  the  town  and  Its  Inhabitants  with 
water  suitable  for  fire  and  domestic  pur- 
poses, and  empowered  Lewis  &  Maxcy,  gran- 
tees In  said  ordinance,  their  representa- 
tives and  asslgrns,  the  right  to  construct  the 
same  and  occupy  the  streets  of  said  Tillage 
of  Washburn  and  town  of  Washburn  In  said 
county  of  Bayfield  for  such  purposes,  and 
agreed  to  and  did  rent  hydrants  from  said 
grantees,  or  their  assigns,  for  a  term  of 
years,  and  agreed  to  pay  an  annual  rent  of 
$4,000  in  semiannual  installments  therefor, 
together  with  town  and  municipal  taxes 
which  might  be  assessed  against  the  gran- 
tees, or  their  assigns,  for  the  first  10  years, 
the  town  reserrlng  the  right  at  the  expira- 
tion of  a  term  of  years  to  purchase  the  works 
ftom  said  grantees,  or  their  assigns,  together 
with  extension  rights  and  franchises;  that 
the  plaintiff  duly  succeeded  to  the  rights  of 
Lewis  &  Maxcy  under  said  ordinance  with 
said  town  of  Washburn  and  constructed  the 
works  in  the  unincorporated  vlllage'of  Wash- 
bom;  that  in  April,  1904,  the  Inhabitants  of 
the  unincorporated  Tillage  of  Washburn 
voted  to  Incorporate  a  city  under  the  general 
laws  of  the  state,  and  a  charter  was  duly 
Issued  and  the  territory  comprising  the  unin- 
corporated Tillage  of  Washburn  became  a 
city  of  the  fourth  class  known  as  the  city  of 
Washburn,  defendant  in  this  action;  that, 
ever  since  the  organization  of  the  city  of 
Washburn,  the  plaintiff  has  continued  to  sup- 
ply defendant  with  water  nnder  the  terms  of 
tiie  ordinance,  and  that  the  amount  due  for 
supplying  water  under  said  ordinance  to 
July  1, 1904,  is  $2,660,  and  to  January  1, 190S, 
$2,660,  which  sum  was  due  January  1,  1906, 
and  that  the  city  became  indebted  to  the 
plaintiff  for  said  sum;  that  at  all  times  since 
the  Incorporation  of  the  city  the  officers 
thereof  and  the  plaintiff  have  assumed 
that  the  relations  between  them  were  gov- 
erned by  the  terms  of  said  ordinance,  and 
that  the  city  assumed  all  the  rights  and 
prlTllegeB  of  the  town  of  Washburn  and  rec- 


ognized and  acquiesced  In  the  rights  of  the 
plaintiff  thereunder,  and  that  by  reason  of 
the  actions  of  the  city  and  its  officers  there 
has  been  a  noTation  of  the  said  ordinance, 
and  that  the  city  is  estopped  from  denying 
the  existence  of  the  contract  with  the  plain- 
tiff. 

The  defendant  answered,  admitted  the  cor- 
porate existence  of  the  plaintiff  and  defend- 
ant, as  well  as  the  corporate  existence  of 
the  town  of  Washburn,  and  that  the  town 
of  Washburn  contained  the  unincorporated 
Tillage  of  Washburn,  haTlng  more  than  1,000 
Inhabitants,  and  that  the  electors  conferred 
on  the  town  board  the  powers  conferred  on 
Tillage  boai-ds;  also  admitted  that  the  ordi- 
nance referred  to  in  the  complaint  was 
adopted  and  published,  and  that  the  plaintiff 
constructed  its  waterworks  system  wholly 
within  the  limits  of  the  unincorporated  Til- 
lage of  Washburn,  and  has  operated  the 
same  since  October,  1889,  and  that  the  popu- 
lation of  the  city  of  Washburn  Is  about  5,000 
and  that  of  the  town  of  Washburn  about 
500,  and  that  about  55  per  cent  of  the  value 
of  the  property  in  the  old  town  of  Washburn 
is  now  situate  In  the  city  of  Washburn. 
Defendant  further  set  up  a  counterclaim  to 
the  effect  that  on  the  18th  day  of  July,  1904. 
the  town  of  Washburn  recovered  a  Judg- 
ment for  delinquent  personal  property  tax 
against  the  plaintiff  In  the  sum  of  $2,810, 
which  has  not  been  paid,  and  that  55  per 
cent  thereof  belonged  to  the  defendant,  and 
that  plaintiff  is  indebted  to  the  defendant  in 
the  sum  of  $1,969.60  for  taxes  due  defendant 
for  the  year  1904,  and  that  in  1904  the  town 
of  Washburn  recovered  a  Judgment  against 
the  plaintiff  in  the  Supreme  Court  for  the 
sum  of  $52,  no  part  of  which  has  been  paid, 
55  per  cent  of  which  belonged  to  defendant, 
and  demanded  Judgment  on  said  counterclaim 
against  plaintiff  for  $4,331.00,  with  Interest 
and  costs. 

The  case  was  tried  by  the  court  and  a  Jury 
in  May,  lOO.'S.  The  court  submitted  to  the 
jury  the  question  of  the  reasonable  rental 
value  of  the  hydrants  for  the  year  1904,  and 
the  Jury  found  the  same  to  be  $4,940.  The 
court'found  as  follows*: 

"Findings  of  fact:  That  the  number  of  hy- 
drants used  by  defendant  is  as  alleged  In  the 
complaint  That  since  the  organization  of 
the  defendant  as  a  city  the  plaintiff  has  con- 
tinned  to  supply  water  to  the  city  and  the 
inhabitants  thereof,  under  the  terms  of  the 
ordinance  and  contract  set  forth  in  the  com- 
plaint, and  the  same  has  been  used  by  such 
city.  That,  at  all  times  since  the  Incorpora- 
tion of  said  city,  said  city  and  the  officers 
thereof  and  the  plaintiff  herein  have  treated 
and  assumed  that  the  relations  between  plain- 
tiff and  defendant  were  wholly  governed  by 
the  terms  of  the  ordinance,  and  that  the  city 
succeeded  to  all  the  rights  of  the  town  nnder 
said  ordinance,  also  all  liabilities  thereunder 
from  and  after  the  date  of  its  incorporation. 
Tliat  said  city  has  assumed  all  the  rights  and 
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privileges  of  the  town  of  Washlnini,  andw 
the  ordinance  set  forth  In  the  complaint. 
That  the  said  city  has  recognized  and  ac- 
quiesced In  all  the  rights  of  the  plalntlfll 
nnder  the  ordinance  set  forth  In  the  com- 
plaint. That  the  plaintiff  fnmlshed  water  to 
the  defendant  under  the  terms  of  said  ordi- 
nance for  the  months  of  May  and  June  in  the 
year  1904,  and  for  the  succeeding  six  months 
until  January  1,  1005.  That  the  population 
of  the  city  of  Washburn  at  the  time  of  Its 
incorporation  was  5,000,  and  that  the  popula- 
tion of  the  town  of  Washburn  at  the  time  of 
the  incorporation  of  said  city  was  500.  That 
the  valuation  of  the  property  Included  In  the 
city  of  Washburn  Is  65  per  cent  of  the  value 
of  the  property  In  the  old  town  of  Washburn, 
and  that  the  value  of  the  property  In  the 
present  town  of  Washburn  is  29  per  cent 
of  the  valuation  of  the  property  of  the  old 
town  of  Washburn.  That  there  was  assessed 
against  and  is  now  due  the  defendant  from 
the  plaintiff  for  taxes  in  the  year  of  1904, 
on  its  plant  and  franchise,  the  sum  of  one 
thousand  nine  hundred  slzty-nlne  dollars  and 
sixty  cents  ($1,969.60).  That  the  plaintiff's 
waterworks  system  is  wholly  constructed 
within  the  city  of  Washburn,  and  that  it  Is 
impossible  for  plaintiff  to  supply  water  to 
the  town  of  Washburn.  That  the  town  of 
Washburn  is  mostly  inhabited  by  farmers 
and  is  sparsely  populated,  and  Includes  five 
government  townships. 

"Conclusions  of  law:  That  the  ctly  of 
Washburn  assumed  the  ordinance  set  forth 
in  the  complaint  and  that  the  same  is  a  valid 
contract  subsisting  betwe»x  plaintiff  and  de- 
fendant, from  the  time  of  the  organization  of 
the  city  of  Washburn.  That  the  defendant 
became  Indebted  to  the  plaintiff  by  reason 
of  the  furnishing  and  supplying  of  water 
under  the  terms  of  said  ordinance  In  the 
sum  of  three  thousand  five  hundred  thirty- 
three  dollars  and  thirty-five  cents  ($3,533.3.5). 
That  there  should  be  set  off  against  said  sum 
the  taxes  due  the  city  of  Washburn  for  the 
year  1904,  to  wit,  one  thousand  nine  hundred 
sixty-nine  dollars  and  sixty  cents  ($1,969.60). 
That  plaintiff  is  entitled  to  recover  from  de- 
fendant the  sum  of  one  thousand  five  hun- 
dred sixty-three  dollars  and  seveuty-flve 
cents  ($1,563.75),  with  costs." 

Counsel  for  defendant  excepted  to  the 
findings  of  fact  and  conclusions  of  law,  and 
to  the  order  directing  Judgment  Judgment 
was  entered  in  favor  of  the  plaintiff  for  the 
sum  of  $1,563.75  damages,  together  with 
costs,  from  which  this  appeal  is  talcen. 

John  Walsh  and  W.  M.  Tomkins,  for  ap- 
pellant   A.  W.  McLeod,  for  respondent 

KBRWIN,  J.  (after  stating  the  facts). 
The  material  facts  In  this  case  are  covered 
by  the  findings  heretofore  stated.  The  con- 
trolling questions  involved  are:  (1)  Whether 
the  defendant  dty  assumed  the  contract  of 
the  town  with  the  plaintiff;  and  (2)  whether 
53  per  cent,  of  the  Judgment  in  favor  of  the 


town  and  against  the  plaintiff  should  be  set 
off  against  the  claim  made  for  hydrant  rent- 
als. As  appears  from  the  findings  of  fact, 
the  contract  of  the  plaintiff  with  the  town 
was  In  fact  for  the  benefit  of  the  inhabitants 
of  the  unincorporated  village,  which  after- 
wards became  the  incorporated  city  of  Wash- 
bum,  defendant  In  this  action;  the  water- 
works plant  was  constructed  wholly  within  the 
territory  comprising  the  dty  of  Washburn, 
and  since  Its  incorporation  plaintiff  has  con- 
tinued to  furnish  it  and  its  inhabitants  with 
water  according  to  contract  the  town  de- 
riving no  benefit  whatever  from  the  water- 
works plant;  that  the  city  of  Washburn  and 
Its  ofllcers  and  the  plaintiff  liave  assumed 
that  the  relations  between  plaintiff  and  de- 
fendant were  governed  by  the  terms  of  the 
ordinance,  and  that  the  city  succeeded  to  all 
the  rights  and  liabilities  of  the  town  under 
such  ordinance  from  and  after  the  date  of 
the  incorporation  of  defendant;  that  at  the 
time  of  incorporation  the  population  of  the 
city  of  Washburn  was  5,000  and  that  of  the 
town  500;  and  that  the  valuation  of  the 
property  of  the  dty  of  Washburn  was  greater 
than  the  valuation  of  the  property  in  the 
town. 

It  is  claimed,  however,  by  appellant,  that, 
the  contract  being  with  the  town,  the  dty 
did  not  become  liable  upon  it,  on  the  ground 
that,  when  the  territory  embraced  within  the 
limits  of  the  defendant  city  became  detached 
from  the  town  and  formed  into  a  separate 
munldpality,  no  liability  followed  the  new 
creation.  The  case  made  here  is  not  with* 
in  the  rule  contended  for  by  the  appellant 
No  part  of  the  waterworks  plant  remained 
In  the  town  after  the  incorporation  of  the 
defendant  The  town  bad  no  supervision 
over  it;  nor  was  it  in  any  maimer  Interested 
In  it  It  was  retained,  managed,  and  con- 
trolled solely  for  the  benefit  of  the  city,  and 
wholly  within  its  limits.  It  was  constructed 
for  the  benefit  of  the  inhabitants  of  the  un- 
incorporated village  of  Washburn,  and  after- 
wards continued  for  the  benefit  of  such  in- 
habitants under  their  organization  as  the 
city  of  Washburn.  The  appellant  does  not, 
as  we  understand  his  position,  contend  that 
the  town  is  still  liable,  or  that  the,  plaintiff's 
claim  could  be  enforced  against  the  town; 
but  it  is  insisted  that  the  case  is  one  where 
by  operation  of  law  it  has  become  impossible 
for  the  parties  to  the  water  contract  to  per- 
form, and  that,  where  performance  of  a 
contract  becomes  wholly  or  In  part  impossi- 
ble by  reason  of  change  in  the  law,  the  con- 
tract Is  to  that  extent  discharged.  We  think 
It  very  clear  that  the  contract  has  not  been 
extinguished  or  rendered  incapable  of  per- 
formance, but  is  still  a  valid,  subsisting  obli- 
gation, and  the  question  here  Is  whether  U 
is  enforceable  against  the  defendant  While 
it  was  made  in  form  with  the  town,  it  was 
in  fact  made  for  the  benefit  of  the  Inhabitants 
of  the  unincorporated  village  situate  within 
the  limits  of  the  town,  and  continued  to  1>8 
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performed  under  the  superrision  of  the  town, 
for  the  benefit  of  such  ylllage,  until  the  In- 
corporation of  the  defendant  city.  The  city 
of  Washburn  and  ita  inhabitants  are  solely 
benefited  by  the  supply  of  water.  They  alone 
are  Interested  In  the  execution  of  the  con- 
tract; they  alone  receive  the  benefits  and 
should  in  equity  and  good  conscience  bear 
the  burdens.  National  Foundry  &  P.  W.  t. 
Oconto  C.  W.  8.  Co.,  105  Wis.  48,  81  N.  W. 
125;  Hount  Pleasant  t.  Beckwith,  100  U. 
8.  514.  25  Iji  Ed.  690.  It  is  not  necessary  to 
decide  here,  and  we  do  not  decide,  whether 
the  town  remains  liable  upon  the  contract 
The  history  of  legislation  on  this  subject, 
we  think,  clearly  shows  that  it  was  the  in- 
tention of  the  Legislature  that  cities  Incor- 
imrated  under  the  established  facts  in  this 
case  should  succeed  to  the  rights,  privileges, 
and  liabilities  of  such  contracts.  Chapter 
292,  p.  236,  of  the  laws  of  1883,  confers  upon 
town  boards  in  towns  containing  one  or 
more  unincorporated  villages,  having  each  a 
population  of  not  less  than  1,000,  the  powers 
relating  to  villages  and  conferred  upon  vil- 
lage boards  by  the  provisions  of  chapter  40, 
Bev.  St.  1898,  and  acts  amendatory  thereof, 
excepting  those  the  exerdse  of  which  would 
conflict  with  the  provision  of  law  relating  to 
towns  /ind  town  boards,  and  are  made  appli- 
cable to  such  unincorporated  village  or  vil- 
lages In  such  town,  and  may  be  exercised 
when  directed  by  a  resolution  of  the  quali- 
fied electors  of  the  town.  The  power  to 
make  the  contract  in  question  was  conferred 
upon  the  town  because  It  contained  an  un- 
incorporated village  of  not  less  than  1,000 
Inhabitants,  and  obviously  for  the  purpose 
of  giving  tiie  unincorporated  village  within 
the  limits  of  the  town  the  same  advantages 
as  an  incorporated  village;  the  needs  and 
necessities  of  such  unincorporated  village 
necessarily  requiring  the  exerdse  of  govern- 
mental powers  somewhat  dUFerent  from  the 
ordinary  township  community,  especially  In 
i^ard  to  police  regulations,  facilities  for 
the  extinguishment  of  fires,  and  care  and  Im- 
provements of  streets.  Land,  L.  &.  L.  Co. 
et  al.  V.  Brown  et  al..  73  Wis.  294,  40  N.  W. 
482,  3  L.  R.  A.  472.  A  franchise  or  contract 
to  construct  waterworks  can  be  conferred 
only  through  authority  delegated  from  the 
state.  Allen  v.  Clausen,  114  Wis.  244,  90 
N.  W.  181.  It  is  quasi  public  hi  its  nature. 
State  ex  rel.  Attorney  General  v.  Janesville 
W.  Co.  et  al.,  92  Wis.  496,  66  N.  W.  512, 
32  L.  B.  A.  391.  Section  926-8,  Rev.  St. 
1888,  regarding  the  incorporation  of  cities, 
provides,  among  other  things,  that  100  or 
more  electors  and  taxpayers  of  any  village, 
incorporated  or  unincorporated,  may  apply 
by  petition  to  the  trustees  of  said  village  or 
to  the  proper  town  board  to  have  the  ques- 
tion of  incorporating  said  village,  or  the  same 
and  adjacent  territory,  containing  together 
a  population  of  not  less  than  1,500,  as  a 
dtf,  submitted  to  a  vote  of  the  electors  of 


the  territory  described  in  the  petition.  Sub- 
sequent sections  provide  for  the  submission 
of  the  question  of  incorporation  to  a  vote 
of  the  electors  residing  within  the  limits 
proposed,  and  for  the  perfecting  of  such  In- 
cor];>oration.  The  legislative  scheme,  there- 
fore, obviously  was  to  give  unincorporated 
villages  the  right  to  secure  and  maintain 
waterworks  within  their  limits  under  the 
supervision  of  the  town  board,  the  same  as 
incorporated  villages  under  village  boards. 
The  Legislature  doubtiees  had  in  view  that 
the  unincorporated  village  would  form  a 
nucleus  for  an  incorporated  village  or  city, 
and  that  waterworks  constructed  by  contract 
tmder  such  legislative  authority  for  the  bene- 
fit of  inhabitants  of  an  unincorporated  vil- 
lage should  pass  to  the  village  or  city  or- 
ganized by  such  inhabitants  in  the  manner 
provided  by  statute. 

It  is  contended,  on  the  part  of  the  appel- 
lant, that  at  common  law,  upon  division  of  a 
town,  whether  by  creating  a  new  town  or 
city  out  of  a  part  of  the  old  town,  the  old 
town  retained  all  the  property  and  was  liable 
for  all  indebtedness.  But  the  power  to  divide 
mnnlcIpaliUee  Is  strictly  a  legislative  power, 
and  the  power  to  prescribe  the  rule  by  which 
a  division  of  the  property  of  the  old  munici- 
pality shall  be  made  is  incident  to  the  pow- 
er to  make  such  division,  and  is  in  its 
nature  legislative.  Such  division  must  rest 
upon  the  circumstances  of  each  case.  Bristol 
V.  New  Chester,  3  N.  H.  524;  Laramie  Co. 
V.  Albany  Co.  et  al.,  92  D.  S.  307,  23  L.  Bd. 
552;  Knight  V.  Ashland,  61  Wis.  233,  21  N. 
W.  65.  The  doctrine  upon  which  the  divi- 
sion of  property  of  municipalities  Is  founded 
is  an  equitable  doctrine  resting  upon  the 
relative  rights  of  the  municipalities,  the 
character  of  the  property  to  be  divided, 
and  legislative  regulation  upon  the  subject 
Bloomfield  v.  Glen  Ridge  et  al.,  54  N.  J.  Eq. 
276,  83  Ati.  925;  Schrlber  v.  Langlade,  66 
Wis.  616*  29  N.  W.  547,  554;  Knight  v. 
Ashland,  supra;  Broughton  v.  Pensaoola, 
98  U.  S.  266,  23  L  Ed.  896. 

We  have  been  cited  by  counsel  on  either 
side  to  no  case  precisely  in  point  upon  the 
main  question  before  us,  nor  have  we  been 
able  after  much  research  to  find  any.  But 
we  think  the  principle  enunciated  in  some 
of  the  cases  dted  sustain  the  liability  of 
the  defendant  upon  the  facts  established 
here.  As  we  have  already  seen,  the  contract 
for  waterworks  and  the  construction  thereof 
within  the  limits  of  the  unincorporated  vil- 
lage was  for  toe  benefit  of  the  inhabitants 
thereof,  and  continued  to  be  after  incorpora- 
tion of  the  defendant  city.  In  municipal 
corporations  It  Is  the  inhabitants  -  and  the 
territory  which  form  the  essential  elements 
of  the  corporation,  and  where  they  are  the 
same,  or  substantially  the  same,  it  will  be 
presumed  that  the  Legislature  intoided  a 
continued  existence  of  the  same  corporation, 
although  difl^erent  powers  are  possessed  under 
the  new  charter,  and  different  officers  ad- 
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ministered  the  affairs  of  tbe  municipality. 
And,  In  the  absence  of  express  proylslon  to 
the  contrary,  It  will  be  presumed  that  the 
Legislature  intended  the  liabilities  as  well 
as  the  rights  of  the  property  of  the  cor- 
poration in  its  old  form  should  accompa- 
ny the  corporation  into  its  reorganization. 
Broughton  t.  Pensacola,  supra;  Hlgglnson 
et  al.  V.  Turner  (Mass.)  51  N.  B.  172.  In  O" 
Connor  v.  Memphis,  6  Lea  (Tenn.)  735,  it 
is  said:  "Neither  the  repeal  of  the  charter 
of  a  municipal  corporation,  nor  a  change  of 
Its  name,  nor  an  Increase  or  diminution  of 
Its  territory  or  population,  nor  a  change  in 
its  mode  of  government,  nor  all  of  these 
things  combined,  will  destroy  the  Identity, 
continuity,  or  succession  of  the  corporation. 
If  the  people  and  territory  reincorporated 
constitute  an  integral  part  of  the  corporation 
abolished.  The  reason  is  to  be  found  in  the 
peculiar  nature  of  such  corporations.  A 
charter  for  municipal  purposes  is  an  invest- 
ing of  the  people  of  a  place  with  the  local 
government  thereof,  constituting  an  imperium 
In  imperio,  and  the  corporators  and  the  ter- 
ritory are  the  essential  elements;  all  else 
being  mere  incidents  or  forms."  And  in 
Mobile  V.  Watson,  116  U.  S.  289,  6  Sup.  Ct 
S98,  29  L.  Ed.  620,  it  was  held  in  effect  that, 
where  the  Legislature  of  a  state  has  given 
a  local  community  living  within  the  desig- 
nated boundaries  a  municipal  organization, 
and  by  subsequent  acts  repeals  Its  charter 
«nd  dissolves  the  corporation  and  incorpo- 
rates substantially  the  same  people  under  a 
new  name  for  the  same  general  purposes,  and 
the  great  bulk  of  the  taxable  property  of 
the  old  corporation  Is  included  within  the 
limits  of  the  new,  and  the  property  of  the 
old  corporation  used  for  public  purposes  is 
transferred  without  consideration  to  the  new 
for  the  same  public  uses,  the  latter,  though 
greatly  reduced  tn  corporate  limits,  is  the 
successor  of  the  former  and  liable  for  Its 
debts.  To  substantially  the  same  effect  is 
Mount  Pleasant  v.  Beckwith,  100  U.  S.  514, 
25  L.  Ed.  699,  and  Olrard  v.  Philadelphia,  7 
Wall  (U.  S.)  1, 19  L.  Ed.  63. 

We  think  the  principle  of  the  cases  cited, 
and  many  others  which  may  be  found,  ap- 
plies here.  True,  the  corporate  existence 
of  the  town  continued  after  the  organization 
of  the  city  out  of  its  territory.  But  the 
inhabitants  of  the  unincorporated  village, 
for  whose  benefit  the  contract  was  made,  con- 
tinued the  inhabitants  of  the  city.  It  is  said 
by  counsel  for  appellant  that,  where  one 
corporation  goes  out  of  existence  by  being 
annexed  to  or  merged  In  another,  no  ar- 
rangement being  made  respecting  the  pay- 
ment of  the  liabilities  of  the  former,  the 
latter  will  be  entitled  to  all  the  property 
and  be  responsible  for  the  liabilities;  but 
It  is  insisted  that  the  town  of  Washburn 
has  never  been  dissolved,  hence  this  rule 
does  not  apply.  The  situation,  so  far  as  the 
unincorporated  village  of  Washburn  is  con- 
cerned. Is  tho  same  as  if  the  town  bad  gone 


out  of  existence  by  merger  or  otherwise, 
since  it  has  no  further  Interest  in  the  execu- 
tion of  the  contract  The  town  is  not  con- 
cerned in  the  waterworks  property,  and  can 
exercise  no  supervision  over  it  or  derive  any 
benefit  from  It  and  the  rights  of  the  in- 
habitants of  the  city  of  Washburn'  under  the 
ordinance.  If  enforced  at  all,  must  be  by 
the  defendant  city  as  the  successor  of  the 
town.  Bloomfleld  v.  Glen  Ridge  et  al.,  54 
N.  J.  Eq.  276,  33  AtL  925;  Curtis  et  al.  t. 
Board  of  Education,  43  &an.  138,  23  Pac.  98. 
The  findings  of  fact  respecting  the  assump- 
tion of  the  contract  by  the  defendant  are 
fully  supported  by  the  evidence.  The  plain- 
tiff continued  to  furnish  water  after  incor- 
poration, and  the  city  received  It  wltboat 
objection,  repeatedly  acknowledged  the  ex- 
istence of  the  contract  acted  ujion  it  through 
its  officers,  and  treated  It  as  a  valid  and 
existing  obligation  between  the  plaintiff  and 
defendant  We  conclude  that  the  defendant 
dty  is  bound  by  the  contract  or  ordinance 
in  question. 

2.  Counsel  for  appellant  further  clalma 
that  55  per  cent  of  certain  judgments  re- 
covered by  the  town  of  Washburn  against 
the  plaintiff  should  be  offset  against  the 
plaintUTs  claim  in  this  action;  bat  they 
fail  to  point  out  in  their  briefs  upon  what 
ground  the  same  should  be  made,  and  we  are 
unable  to  discover  from  the  record  any 
grounds  which  would  warrant  such  offset 
The  court  below  obviously  disregarded  this 
claim  of  appellant  and  we  find  no  error  In 
this  respect 

We  are  of  the  opinion  that  the  judgment 
of  the  court  below  is  right  and  should  be 
affirmed. 

xhe  Judgment  of  the  court  below  Is  af- 
firmed. 


In  n  HORICON  DRAINAGE  DIST. 
(Supreme  Court  of  Wisconsin.    Jane  21,  1906.) 

L  AppeaI/— Obdebs  Afpealablb— Statutes. 

Where  a  decision  appoistins  drains^  com- 
missioners was  made  June  9,  1905,  before  Laws 
1905,  p.  687,  c.  419,  went  into  effect,  snch  act 
had  no  application  to  tbe  appealability  of  the 
order,  which  was  not  in  fact  entered  until 
five  days  after  the  statnte  became  effective. 

[Ed.  Note. — For  cases  in  point,     see  voL  2, 
Cent  Dig.  Appeal  and  Error,  f  6.] 

2.  Same— Speciai,  Pboceedinos— Obdkbs. 

Rev.  St  1898,  f|  1379-11  to  1879-17, 
provide  for  the  establishment  of  drainage  dis- 
tricts, the  hearing  of  remonstrances,  notice, 
the  appointment  of  commissioners,  who  are 
required  to  examine  the  land  described  in  the 
petition,  determine,  and  report  among  other 
things,  whether  the  benefit  will  ec^ual  or  exceed 
the  aggregate  cost  of  construction  including 
expenses,  costs  of  proceedings,  and  damages; 
that,  if  the  costs  shall  exceed  the  benefits,  the 
proceedings  shall  be  dismissed  at  petitioners' 
cost;  and  that  the  commissioners  shall  not  be 
confined  to  the  route  proposed,  but  shall  lo- 
cate such  route  as  shall  liest  promote  the  public 
health  and  welfare.  And  section  1379-18,  as 
amended  by  Laws  1901,  p.  46,  c  43,  provides  for 
a  hearing  of  the  report  of  the  commissioners 
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and  for  an  appeal  to  the  Supreme  Court  from 
an  order  confirming  the  commiBsionerg'  report. 
Beld,  tiiat  under  such  sections  the  order  ap- 
pointing the  commissioners  in  the  first  instance 
was  not  a  final  order  affecting  a  substantial 
right,  within  ReT.  St.  1898,  I  S069,  subd.  2, 
and  waa  not  therefore  appealable. 

[Bid.  Note. — For  cases  In  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  U  619,  624.] 

Appeal  from  Circuit  Court,  Dodge  County ; 
James  J.  Dick,  Judge. 

Proceedings  for  the  organization  of  the 
Horicon  Drainage  District.  From  an  order 
appointing  commissioners,  Samuel  Rotten- 
1)erger  and  others,  remonstrants,  appeal. 
Dismissed. 

This  Is  an  appeal  from  an  order  of  the 
circuit  court  of  Dodge  county  In  a  proceeding 
to  establish  a  drainage  district  under  sec- 
tions 1879-11  to  1879-81,  Rev.  St  1898,  and 
acts  amendatory  thereof  and  supplementary 
thereta  The  petition  was  signed  by  a  cor- 
poration known  as  the  "Rock  River  Valley 
liUmber  Company"  and  others.  It  alleges, 
in  snbstance,  that  the  proposed  district  ex- 
tends from  the  northern  line  of  Dodge  county 
eontherly  through  Horicon  Marsh,  the  city 
of  Horicon,  and  beyond  the  Tillage  of  Hustis- 
ford,  a  distance  of  approximately  28  miles; 
tliat  tbe  district  embraces  about  36,000  acres 
of  land  and  is  traversed  Its  entire  length  by 
the  Rock  river.  It  is  further  alleged  that 
the  Rock  river  is  obstructed  by  dams,  bridges, 
and  other  obstructions,  and  is  insufficient  to 
carry  off  the  water  which  accumulates  in 
ponds  and  gives  rise  to  vapors,  and  that  the 
same  is  dangerous  to  public  health;  that 
the  land  embraced  in  the  territory  la  swamp 
and  composed  of  decayed  vegetation,  and  by 
reason  of  Insufficient  drainage  is  wet,  moist, 
and  impassable  except  In  dry  seasons,  and 
is  unfit  for  cultivation;  that  if  said  district 
were  formed,  and  the  lands  properly  drained, 
tli^  would  be  of  great  value  and  contrib- 
ute to  a  large  extent  towards  paying  the 
burden  of  taxation;  that  the  bed  of  Rock 
river  tbrough  said  district  has  become  ob- 
structed with  refuse  matter,  debris,  decayed 
vegetation,  and  other  obstructions;  that  tbe 
flow  of  the  river  with  such  obstructions  is 
InFuffldent  to  carry  off  the  water,  and  that 
it  overflows  Its  banks,  spreads  upon  adjoining 
lands,  and  settles  into  ponds,  pools,  and  sink 
boles,  where  water  becomes  stagnant  and 
gives  forth  unhealthy  vapors,  and  is  danger- 
ous to  tbe  public  health.  The  petition  con- 
tains description  of  the  lands  embraced  with- 
in tbe  proposed  territory,  and  alleges  that 
tbe  scheme  necessitates  the  purchasing  or 
condemning  of  a  dam  on  the  Rock  river  at 
Hustisf ord  and  the  rights  of  flowage,  removal 
of  other  obstructions  from  the  river  above 
and  below  said  dam,  removal  of  other  dams 
on  tbe  river,  deepening  and  cutting  new  chan- 
ntHa  in  said  river  wherever  necessary,  con- 
structing lateral  drains  and  ditches  across 
the  lands  deflcrll>ed,  and  altering  and  remov- 
ing supports  of  two  railroad  bridges  In  the 
-city   of  Horicon.    Tbe  petition  further  al- 


leges that  the  petitioners  are  and  constitute 
the  owners  of  one-half  and  more  In  area 
of  the  lands  described,  and  contains  other 
allegations  required  by  the  statute,  and  prays 
for  the  organization  of  a  drainage  district 
under  the  statute  to  be  known  as  the  "Hori- 
con Drainage  District,"  embracing  the  lands 
described,  and  that  three  commissioners  be 
appointed  to  execute  the  work,  and  for  gen- 
eral relief.  The  owners  of  the  lands  affected 
by  tbe  proposed  scheme  appeared  by  their 
attorneys  and  filed  remonstrances  and  made 
motion  to  dismiss  the  petition,  and  also  In- 
terposed a  demurrer.  The  remonstrances 
were  to  the  effect  that  some  of  the  petitioners 
were  Induced  to  sign  by  fraud,  that  the  pro- 
posed drainage  would  be  detrimental  to  public 
health  and  welfare,  that  the  scheme  as  pro- 
posed Involved  tbe  destruction  of  a  navigable 
lake  and  the  cutting,  changing,  and  shorten- 
ing of  a  navigable  river,  that  tbe  scheme  la 
impracticable  and  Improbable  If  not  impos- 
sible of  successful  accomplishment,  and  that 
the  court  bad  no  power  to  authorize  the 
work  proposed.  Tbe  state  of  Wisconsin  also 
appeared  and  remonstrated,  on  the  alleged 
ground  that  In  1868  a  dam  was  built  on  tbe 
Rock  river  and  ever  since  has  been  main- 
tained, and  a  lake  created,  the  land  under 
which  Is  owned  by  the  state  In  trust  for 
the  people.  The  Chicago,  Milwaukee  &  St 
Paul  Railway  Company  appeared  and  remon- 
strated on  the  ground  that  its  rights  and 
property  in  tbe  lands  in  question  are  and 
have  been  devoted  to  a  public  use,  and  that 
tbe  statute  does  not  grant  the  right  to  con- 
demn such  property  for  another  public  use. 
Tbe  court  declined  to  dismiss  the  proceeding 
or  sustain  the  demurrer  to  tbe  petition,  and 
a  bearing  was  had  and  testimony  taken,  after 
which  the  court  on  the  9th  of  June,  1906, 
made  its  decision  In  writing  ordering  the 
appointment  of  commissioners  as  provided  by 
statute  and  formal  findings  and  order  to 
carry  out  the  decision.  Afterwards  en  June 
27,  1906,  and  in  pursuance  of  this  decision, 
an  order  was  entered  appointing  three  com- 
missioners, and  further  ordering  that  all  pro- 
ceedings thereafter  be  bad  under  chapter 
410,  p.  687,  of  the  Laws  of  1906,  from  which 
order  this  appeal  is  takea. 

Lamoreux  &  Husting  (J.  L.  O'Connor,  of 
counsel),  for  appellants.  M.  L.  Lueck  and 
J.  B.  Malone,  for  respondents. 

KBRWIN,  J.  (after  stating  the  facts).  It 
is  contended  on  tbe  part  of  the  respondent 
that  the  order  Is  not  appealable,  and,  if  this 
position  is  tenable,  no  other  question  pre- 
sented need  be  considered.  Tbe  decision 
of  the  court  appointing  commissioners  having 
been  made  on  the  9th  day  of  June,  1906,  and 
before  chapter  419,  p.  98t,  of  the  Laws  of 
1906,  went  Into  effect  tbe  latter  law  has 
no  application,  and  the  appealability  of  the 
order  must  be  determined  by  tbe  law  as 
It  existed  at  the  time  tbe  court  made  Its 
dedslon.    Tbe  fact  that  the  order  was  air 


Digitized  by  LjOOQIC 


200 


108  NORTHWBSTBRN  EEPORTEE. 


(Wis. 


tered  on  June  27th,  Are  days  after  chapter 
419  went  into  effect,  1b  of  no  consequence, 
since  the  decision  was  made  and  announced 
June  9, 1905,  and  the  subsequent  entry  of  the 
formal  order  was  the  entry  of  the  decision 
of  the  court  made  June  9tli.  The  decision 
of  the  court  and  order  made  thereunder, 
therefore,  must  be  regarded  as  made  before 
chapter  419,  p.  687,  of  the  Laws  of  1905, 
went  into  effect,  and  its  appealability  must 
be  determined  by  the  law  as  It  stood  prior 
to  the  passage  of  said  chapter  419.  Since 
no  appeal  from  this  order  is  provided  for  under 
sections  1379-11  to  1379-31,  Rev.  St  1898,  In- 
clusive, as  amended,  the  right  of  appeal  must 
be  found  in  the  statute  governing  appeals 
from  orders  in  special  proceedings  or  it  does 
not  exist  The  proceeding  before  us  is  clearly 
a  special  proceeding.  Sections  2694  and  2606) 
Rev.  St  1898.  Therefore  no  appeal  is  giv«i 
from  an  order  in  such  proceedings,  except 
the  order  be  a  final  order  affecting  a  sub- 
stantial right  Subdivision  2,  {  8069,  Rev. 
St  1898.  As  said  by  this  court  in  the  late 
case  of  Kingston  ▼.  Kingston,  124  Wis.  264, 
102  N.  W.  677:  "A  final  order  In  a  special 
proceeding,  within  the  meaning  of  this  stat- 
ute, Is  one  which  determines  and  disposes 
finally  of  the  proceeding — one  which,  so  long 
as  it  stands,  precludes  any  further  steps 
therein.  It  bears  the  same  relation  to  the 
proceeding  In  which  it  is  entered  as  the  final 
Judgment  bears  to  an  action." 

The  order  in  question  does  not  determine 
the  proceeding  so  as  to  bring  it  within  the 
class  of  appealable  orders  designated  by  the 
statute.  Section  1379-11,  Rev.  St  1898,  re- 
specting the  establishment  of  drainage  dis- 
tricts, provides  for  the  filing  of  petition  ask- 
ing for  the  organization  of  a  drainage  dis- 
trict, and  sets  forth  what  the  petition  shall 
contain.  Section  1379-12  provides  for  notice, 
and  section  1379-13,  as  amended  by  chapter 
43,  Laws  1901,  provides  for  a  hearing  upon 
the  petition,  and  further  provides  that  upon 
such  hearing.  If  it  shall  appear  that  the  peti- 
tion has  been  signed  as  required,  and  that 
the  proposed  work  is  necessary  or  will  be  use- 
ful for  drainage  of  lands  proposed  to  be 
drained,  and  that  the  public  health  and  wel- 
fare will  be  promoted  by  the  construction 
of  the  work,  the  court  shall  so  find  and  ap- 
point three  commlBsIoners  to  lay  out  and 
construct  the  proposed  work.  Section  1379- 
14  provides  for  the  taking  and  subscribing 
of  an  oath  by  the  commissioners  and  the  giv- 
ing of  a  bond.  Section  1379-15  provides  that 
the  commissioners  shall  proceed  as  soon 
as  may  be  after  their  appointment,  and  with- 
in snch  time  as  the  court  may  direct,  to  ex- 
amine the  lands  described  In  the  x)etltion,  and 
determine  and  report  as  specified  in  this 
section,  and  among  other  things  report 
whether  the  benefits  will  equal  or  exceed  the 
aggregate  cost  of  construction  including  ex- 
penses, costs  of  proceedings,  and  damages. 
Section  1879-16  provides  that,  If  the  costs, 
expenses,  and  damages  are  more  than  equal  to 


the  benefits  that  will  be  bestowed  ni>on  the 
lands  to  be  benefited,  they  shall  so  report,  and 
the  proceedings  shall  be  dismissed  at  the  cost 
of  the  petitioner.  Section  1379-17  provides 
tliat  the  commissioners  shall  not  be  confined 
to  the  point  of  commencement,  route,  or  ter- 
minus of  the  drain  or  ditch,  or  the  location, 
plan,  or  extent  of  the  work  as  proposed  by  the 
petitioners,  but  shall  locate,  designate,  lay  out, 
and  plan  the  same  in  such  manner  as  to 
them  shall  seem  best  designed  to  promote 
the  public  health  and  welfare,  and  to  drain 
or  protect  the  lands  of  the  parties  Interested 
with  the  least  damage  and  greatest  benefit 
Section  1379-18,  as  amended  by  chapter  43, 
p.  46,  Laws  1901,  relates  to  action  and  hear- 
ing on  report  of  commissioners,  and  provides 
that  any  owner  of  lands,  person,  or  corpora- 
tion affected  may  appear  on  the  day  of  hear- 
ing and  remonstrate  against  the  whole  or 
any  part  of  the  proposed  work,  and  that 
such  remonstrance  shall  set  forth  the  objec- 
tions, whether  they  go  to  the  Jnrisdictlon  of 
the  commissioners  or  the  court  or  whether 
they  rest  on  any  other  fact  as  that  the  lands 
are  assessed  too  high,  or  too  low,  or  improper- 
ly, or  that  lands  are  assessed  which  ought  not 
to  be,  or  that  lands  should  be  assessed  which 
are  not,  or  that  the  plans  proposed  should  be 
changed,  or  the  boundaries  of  the  district 
altered,  or  that  the  public  health  or  welfare 
will  not  be  promoted  by  the  proposed  work, 
and  provides  for  a  hearing  upon  the  objec- 
tion. If  the  court  finds  that  the  report  re- 
quires modification,  the  same  may  be  re- 
ferred to  ,tbe  commissioners,  who  may  be 
required  to  modify  in  any  respect,  and,  if 
the  finding  be  against  the  validity  of  the 
proceeding,  the  same  shall  be  dismissed  at 
the  cost  of  the  petitioners.  If  In  favor  of  the 
validity  of  the  proceedings,  the  court  after 
the  report  shall  have  been  modified  to  con- 
form to  the  findings,  or  If  there  be  no  remon- 
strance, shall  confirm  the  same,  and  the  or- 
der of  confirmation  shall  be  final  and  conclu- 
sive, and  the  proposed  work  established,  sub- 
ject to  the  right  of  appeal  to  the  Supreme 
Court  This  section  further  provides  that 
the  order  of  confirmation  may  at  the  same 
or  subsequent  term  be  revised,  modified,  or 
changed,  and  that  the  court  may  permit  the 
commissioners  to  file  a  supplemental  report, 
and,  after  notice  to  parties  adversely  Inter- 
ested, the  court  may  upon  hearing  make  such 
other  order  as  the  case  may  require. 

It  Is  very  clear  from  these  provisions  of  the 
statute  that  the  order  appointing  the  com- 
missioners Is  not  a  final  order  from  which 
an  appeal  can  be  taken,  and  that  the  appeal 
given  under  section  1379-18  is  the  first  ap- 
peal contemplated  by  the  statute  under 
these  proceedings.  The  order  appointing 
commissioners  does  not  finally  determine  or 
dispose  of  the  proceeding,  and  under  the 
provisions  of  the  statute  above  referred  to 
the  same  may  be  determined  and  finally  dis- 
posed of  and  the  proceeding  dismissed  upon 
hearing  on  the  report    Bo,  It  is  clear  from 


Digitized  by  LjOOQIC 


wis.) 


IN  EB  HORICON  DRAINAGE  DIST. 


201 


the  statute,  as  well  as  the  decisions  of  this 
court,  that  the  order  appointing  commis- 
sioners is  not  a  final  order  affecting  a  sub- 
stantial right  from  which  an  appeal  will 
lie.  Kingston  t.  Kingston,  124  Wis.  268,  102 
N.  W.  577,  and  cases  cited.  It  is  unnecessary 
to  go  outside  of  this  state  in  search  of  au- 
thority upon  the  subject.  What  constitutes 
a  final  order  from  wliich  an  appeal  may  be 
taken  Is  well  settled  by  the  decisions  of  this 
court  Connsel'for  appellant  relies  with  ap- 
pai«nt  confidence  upon  the  decisions  of  this 
court,  which,  they  claim,  sustain  their  posi- 
tion that  the  order  is  appealable.  In  Re 
Theresa  Drainage  District,  90  Wis.  301,  68 
N.  W.  288,  the  question  of  appealability  of  the 
order  was  neither  raised  nor  considered.  In 
Bryant  et  al.  v.  Bobbins  et  aL,  70  Wis.  2S8,  36 
N.  W.  545,  and  74  Wis.  606,  48  N.  W.  607,  the 
appeal  was  from  an  order  dismissing  the  peti- 
tion, and,  of  course,  where  the  petition  was 
dismissed,  the  order  dismissing  it  terminated 
the  proceeding,  and,  so  long  as  it  stood,  pre- 
cluded any  further  steps  therein.  So,  the 
orders  were  aK>ealable  under  the  repeated 
decisions  of  this  court  We  are  also  cited 
to  decisions  holding  that  orders  appointing 
or  refusing  to  appoint  commissioners  in  con- 
demnation proceedings  are  appealable,  and  it 
Is  claimed  that  the  appointment  of  commis- 
sioners for  the  condemnation  of  lands  for  the 
use  of  railroads,  under  sections  1846  and  1852, 
ReT.  St  1898,  are  similar  to  the  proceedings 
here,  but  It  will  be  seen  from  an  examination 
of  the  statutes  that  such  proceedings  are 
quite  different  In  these  proceedings  the 
court  determines  before  the  appointment  of 
commissioners  the  Jurisdictional  facts  which 
authorize  such  appointment  and  makes  no 
farther  proylslon  for  subsequent  considera- 
tion or  review  of  these  questions,  the  appeal 
provided  for  being  from  the  award  made  by 
the  commissioners,  while  In  the  case  before 
us  the  statute  expressly  provides  for  a  re- 
view of  all  matters  upon  the  report  of  the 
commissioners,  and  for  an  appeal  from  the 
order  confirming  such  rei)ort 

The  hearing  upon  the  petition  for  the  ap- 
pointment of  commissioners  to  condemn 
lands  for  railroads  Involves  the  questions 
whether  the  petitioner  is  entitled  to  take  the 
lands  for  railroad  purposes,  whether  It  is  re- 
quired for  such  purposes,  and  whether  it  is 
the  intention  of  the  petitioner  In  good  faith 
to  construct  the  road  authorized  by  Its  char- 
ter, and  certain  other  facts  which  the  stat- 
ute requires  to  be  established  before  com- 
missioners can  be  appointed.  All  these  ques- 
tions are  adjudicated  and  settled,  and  are 
the  only  questions  for  adjudication  before  ap- 
peal from  the  award.  The  commissioners 
then  proceed  without  any  further  action  of 
the  court  and  make  their  award,  from  which 
an  appeal  may  be  taken  to  the  circuit  court 


Upon  filing  the  rn>ort  in  the  Judgment  book, 
and  at  any  time  after  the  making  of  such 
award,  the  railroad  corporation  may  pay  to 
the  clerk  of  the  court  for  the  use  of  the 
owners  the  amounts  awarded  by  the  com- 
missioners, and  thereupon  enter  upon,  take, 
and  use  the  lands  for  the  purposes  for  which 
it  was  condemned,  and  may  be  put  In  posses- 
sion of  the  same.  So,  it  will  be  seen  that 
under  the  railroad  condemnation  statute 
the  whole  matter,  including  the  right  to  take 
possession  of  the  property  in  question,  is 
settled  and  determined  by  the  order  appoint- 
ing commissioners  and  paymoit  of  award, 
subject  to  the  right  of  appeal  to  the  circuit 
court  The  order  therefore.  In  railroad  con- 
demnation proceedings  apiralntlng  commis- 
sioners, is  clearly  a  final  order  affecting  a 
substantial  right  In  a  special  proceeding. 
Nor  can  we  see  that  Stone  v.  Little  Yellow  D. 
D.  et  al.,  118  Wis.  388,  95  N.  W.  406,  sup- 
ports appellant's  contention.  There  the  com- 
missioners were  appointed,  and  on  January 
4,  1900,  made  and  filed  their  report  and 
same  was  confirmed.  Afterwards  in  May, 
1901,  the  court  made  an  order  modifying  the 
order  of  January  4,  1900,  and  later,  on  July 
18,  1901,  on  petition  previously  made  and 
without  notice,  the  court  made  an  order  con- 
firming a  second  assessment  and  directing 
that  the  same  fall  due  in  installments  at 
dates  between  10  and  20  years  thereafter, 
and  authorizing  commissioners  to  issue  inter- 
est-bearing bonds.  The  complaint  alleged 
these  proceedings  illegal  and  beyond  the 
Jurisdiction  of  the  court  and  prayed  injunc- 
tion against  the  commissioners  prohibiting 
them  from  taking  steps  to  collect  such  assess- 
ments, and  from  Issuing  bonds  under  the 
order  of  the  court  What  was  said  in  this 
case  with  reference  to  the  right  of  appeal 
clearly  had  reference  to  the  appeal  provided 
for  under  section  1379-18,  Rev.  St.,  not  to  an 
appeal  from  the  order  appointing  commis- 
sioners. At  page  893  of  118  Wis.,  page  407 
of  95  N.  W.,  this  court  said:  "A  remedy 
deemed  by  the  legislators  complete  for  the 
correction  of  any  such  errors  existed  in  an 
appeal  from  the  final  order." 

We  deem  further  discussion  of  the  question 
unnecessary.  We  hold  that  the  order  ap- 
pealed from  is  not  a  final  order  from  which 
an  appeal  can  be  taken.  The  fact  that  the 
court  made  findings  of  fact  and  conclusions 
of  law  does  not  Improve  appellant's  position 
respecting  the  right  of  appeal.  Majmard  et 
al.  V.  Greenfield,  103  Wis.  670.  79  N.  W.  407; 
Cook  V.  McComb  et  al.,  91  Wis.  445,  65  N. 
W.  181. 

It  follows  that  the  order  appointing  com- 
missioners is  not  appealable,  and  therefore 
the  appeal  must  be  dismissed.  It  is  so 
ordered. 
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In  n  DANOT  DRAINAGE  DIST. 
KNOLLER  et  al.  v.  DOBRATH  et  al. 

(Sapreme  Court  of  Wisconsin.    June  21,  1906. 
Dissenting  Opinion. '  June  22,  1906.) 

1.  APPKAI/— FlRAt  OBDEBS— RlQET  Or  Afpkai.. 

Rev.  St.  1898,-  f  1379-18,  as  amended  by 
Laws  1901,  p.  47,  c.  43,  i  2,  relating  to  the 
establishment  of  drainage  districts,  authorizes 
the  court  to  require  the  modification  of  the 
report  of  commissioners,  and  declares  that,  if 
the  finding  is  against  the  validity  of  the  pro- 
ceedings, the  same  shall  be  dismiased  at  peti- 
tioner's cost,  and  if  in  favor  the  court,  after 
the  report  shall  have  been  modified  to  conform 
to  the  findings,  or  if  there  be  no  remonstrance, 
shall  confirm  the  same,  and  the  order  of  con- 
firmation shall  be  final  and  conclusive,  sul)- 
ject  to  the  right  of  appeal  to  the  Supreme  Court. 
Held,  that  where  the  court  not  only  refused 
to  confirm  the  report  of  commissioners,  but 
found  against  the  validity  of  the  proceedings 
in  so  far  as  they  purported  to  destroy  a  naviga- 
ble lake  and  river,  the  drainage  system  pro- 
posed by  the  report  was  finally  condemned,  and 
the  order  was  therefore  appealable  as  a  final 
order  affecting  a  substantial  right  made  in  spe- 
cial proceedings,  as  authorized  by  section  3069, 
subd.  2,  though  the  court  refused  to  dismiss  the 
proceedings  pending  the  determination  of  the 
availability  of  some  other  system. 

2.  Drains— EsTABLiBHicENT  —  CovxissioRna 
—PowsBS— Navigable  Waters  —  Dxstbuo- 

TION. 

Rev.  St  1898,  SI  1379-11  to  1379-Sl,  as 
amended,  provide  for  the  organization  of  drain- 
age districts,  and  declare  that  drainage  com- 
missioners shall  have  power  to  do  any  and  all 
necessary  acts  in  and  about  surveying  and 
laying  out,  constructing,  repairing,  and  main- 
taining any  drain,  etc.,  including  all  necessary 
bridges,  crossings,  etc.,  the  removing  of  ob- 
structions from  natural  or  artificial  channels 
or  streams  within  or  l}eyond  the  limit  of  the 
drainage  district,  the  procuring  or  condemning 
under  proceedings  similar  to  proceeding  had 
on  the  award  of  damages  thereunder,  riparian 
rights,  and  rights  of  flowage  and  water  powers, 
etc.,  and  declares  that  the  section  shall  be  liber- 
ally construed  to  promote  the  public  health  and 
the  reclamation  of  overflowed  lands.  Held,  that 
such  sections  conferred  on  drainage  commission- 
ers appointed  thereunder  no  power  to  establish  a 
system  of  drainage  contemplating  the  destruc- 
tion of  a  navigable  river  and  a  navigable  mean- 
dered lake. 
Dodge  and  Winslow,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Marathon 
County;  W.  0.  SUverthom,  Judge. 

Proceeding  for  the  establishment  of  the 
Dancy  Drainage  District,  on  petition  of 
George  G.  KnoUer  and  others,  to  which  Her- 
man Dobrath  and  others  filed  objections. 
A  decree  was  entered  denying  a  motion  to 
confirm  the  report  of  commissioners,  but  re- 
fusing to  dismiss  the  proceeding;  and  from 
so  much  of  the  order  as  denied  confirmation 
of  the  report,  the  commisBloners  and  petition- 
ers appeal.    Afilrmed. 

It  appears  from  the  record,  and  Is  undis- 
puted, that  the  adult  owners  of  a  large  por- 
tion of  the  premises  in  controversy  filed 
their  petition  for  the  organization  of  the 
"Dancy  Drainage  District,"  upon  about  35,000 
acres  of  land  in  the  counties  of  Wood,  Mara- 
thon, and  Portage,  constituting  a  large  marsh 
through  which  the  Little  Eau  Pleine  river, 
a  navigable  stream  rising  near  the  boundary 


line  between  Clark  and  Marathon  countleB. 
runs  In  a  southeasterly  direction  and  empties 
Into  the  Wisconsin  river  a  short  distance  be- 
yond the  territory  described.  After  due  serv- 
ice and  publication,  certain  residents  appeared 
to  contest  the  same,  and  by  dne  proceed- 
ings the  court  found,  in  effect:  (1)  That 
the  petition  has  been  signed  by  a  majority 
of  the  owners  of  land  within  said  proposed 
district  who  are  of  lawful  age,  and  who  rep- 
resent one-third  In  area  of  tfie  lands  propos- 
ed to  be  affected  by  said  work,  and  also  con- 
tains the  signatures  of  the  owners  of  more 
than  one-half  of  said  lands;  (2)  that  the 
proposed  drain  Is  necessary  and  will  be  use- 
ful for  the  drainage  of  the  lands  proposed  to 
be  drained  thereby ;  (8)  that  both  the  public 
health  and  the  public  welfare  will  be  promot- 
ed by  the  construction  of  said  drain.  The 
court  thereupon  and  on  February  19,  1904, 
appointed  three  commissioners,  one  from  each 
county,  each  of  whom  was  a  land  owner  in 
said  district.  Said  commissioners  duly  quali- 
fied, and  on  July  19,  1904,  duly  filed  their 
report,  finding  the  probable  cost  of  the  work 
with  Incidental  expenses  to  be  $161,274.91, 
and  the  probable  cost  of  keeping  the  drain  In 
repair  2  per  cent  thereof,  and  the  probable 
benefits  to  be  derived  therefrom  $500,508.81, 
making  the  cost  less  than  one-third  of  sach 
benefits.  The  report  revises  the  boundaries 
according  to  the  Information  obtained  from 
their  survey,  and  assessed  the  benefits  upon 
the  lands  Included,  and  also  assessed  damages 
to  a  sawmill  property,  whose  dam  would  have 
to  be  removed,  at  $5,000,  and  assessed  bene- 
fits to  the  municipalities  to  be  benefited  there- 
by and  also  benefits  to  the  railway  company, 
and  further  reported  that  no  lands  outside 
of  the  district  would  be  damaged,  and  none 
within  the  district  other  than  those  specified. 
Upon  such  report  due  service  was  made  of  a 
notice  of  motion  returnable  August  20,  1904, 
for  the  confirmation  thereof  iind  organization 
of  the  district.  At  such  date,  certain  per- 
sons Interested  filed  protests  against  the  or- 
ganization of  the  district,  assigning  as  grounds 
therefor  that  the  petitioners  did  not  con- 
stitute the  requisite  number  of  owners ;  that 
some  signatures  were  obtained  by  misrepre- 
sentation; that  the  proposed  work  Is  not  feas- 
ible or  necessary  or  useful;  and  that  the  pub- 
lic health  and  welfare  will  not  be  promoted 
thereby.  Further,  that  the  Little  Ban  Pleine 
river,  a  navigable  stream  used  to  float  and 
drive  logs  to  the  sawmill  thereon,  and  a 
fresh  water  lake,  known  as  Rice  Lake,  with- 
in the  limits  thereof,  will  be  destroyed,  wheth- 
er the  outlet  chosen  would  be  the  one  here 
proposed  or  any  other.  Three  of  the  four 
towns  assessed  for  damages  protested,  stat- 
ing, in  addition  to  the  foregoing  grounds,  the 
claim  that  those  municipalities  would  not  be 
benefited.  The  St  Paul  Railway  Company 
protested,  assigning  the  additional  ground 
that  it  owns  a  right  of  way  across  a  portion 
of  the  lands  in  the  district  with  which  a 
drainage  district  has  no  power  to  Interfere^ 
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and  that  the  asseBsment  against  It  was  also 
unanthorlzed,  and  asks  that  the  boundaiy 
be  ao  modified  as  not  to  interfere  With  its 
property  and  an  Issne  be  framed  aa  to  its 
damages.  The  Grand  Baplds  Lumber  Com- 
pany also  protested,  assigning,  in  addition  to 
the  foregoing  grounds,  that  the  commissioners 
were  disqualified  for  the  position  because  of 
interest;  that  the  cost  of  the  construction 
will  exceed  the  benefits;  that  the  method  ol 
assessment  of  the  benefits  Is  arbitrary,  un- 
just, and  unequitable. 

The  report  of  the  commissioners  and  the 
objections  thereto  having  come  on  to  be  heard 
on  the  day  fixed  for  that  purpose  by  the  court, 
and  the  court  having  fixed  a  time  and  place 
for  the  hearing  and  trial  of  all  issues  of  law 
and  fact  thereby  raised,  and  after  hearing  all 
the  evidence  and  arguments  of  counsel,  the 
court  finds  as  matters  of  fact,  in  effect:  (1) 
That  each  of  the  commissioners  heretofore 
appointed  was  when  appointed,  and  still  is, 
competent  within  the  meanings  of  the  statute 
and  qualified  to  hold  the  position  of  commis- 
sloner.  (2)  That  each  and  all  of  said  com- 
missioners In  their  acts  and  conduct  In  per- 
forming the  duties  af  said  office  have  acted 
fairly,  honestly,  impartially,  and  with  good 
judgment  and  ability,  and  there  is  nothing 
in  th^r  conduct  or  that  of  any  of  them  for 
criticism.  (3)  That  those  portions  of  the 
Little  Eau  Plelne  river  Included  within  the 
boundaries  of  the  proposed  drainage  district 
constitute  a  navigable  stream  of  the  state 
of  Wisconsin.  (4)  That  the  body,  of  water 
known  and  shown  on  the  map  annexed  to 
the  commissioners'  report  as  "Rice  Lake"  is 
a  part  of  said  stream  and  coexistent  with  It 
and  Is  a  part  of  the  permanent  Inland  waters 
of  the  state.  (6)  That  the  drainage  district 
contemplated  by  the  commissioners'  report 
win  materially  affect  and  to  some  extent  im- 
pair the  natural  use  of  the  Eau  Plelne  river 
for  some  purposes  of  navigation,  to  wit,  the 
holding  of  logs  for  manufacturing  purposes 
within  Its  bayous  and  parts  of  the  stream, 
the  same  being  one  of  the  navigable  uses 
of  the  stream.  While  It  has  not  been  estab- 
lished that  such  system  will  seriously  affect 
the  mere  driving  of  logs  down  the  stream,  it 
nevertheless  will  seriously  affect  the  floatage 
of  logs  within  its  waters  and  the  holding  of 
them  for  the  purposes  of  manufacture,  and 
will  thus  directly  Impair  the  navigability  of 
the  river  for  some  lumbering  purposes.  (6) 
The  drainage  system  contemplated  by  the 
commissioners'  r^ort  will  destroy  and  wipe 
out  of  existence  the  body  of  water  shown  and 
designated  on  the  map  as  Rice  Lake,  except- 
ing only  as  the  drainage  channel  through  the 
same  may  still  continue  to  exist  as  a  part  of 
the  Uttle  Eau  Pleine  river.  (7)  That  be- 
cause the  proposed  drainage  system  will  thus 
impair  the  navigability  of  the  Little  Eau 
Plelne  river  and  remove  the  waters  from 
Rice  Lake,  the  power  to  do  which  does  not 
exist  in  the  commissioners  and  is  beyond  the 
power  of  the  court  to  grant  to  them,  there- 


fore such  proposed  drainage  system  cannot 
be  made  effective  so  as  to  accomplish  the 
object  sought  and  cannot  be  confirmed  by  the 
court  (8)  That  It  was  not  shown  with  rea- 
sonably certainty  that  there  Is  no  other  way 
of  effecting  this  drainage  in  some  manner  not 
interfering  with  the  rights  of  navigation  and 
commerce  on  the  Eau  Plelne  river  and  Rice 
Lake,  and  therefore  the  proceedings  should 
not  be  dismissed,  but  the  commissioners  re- 
tained In  office  for  consideration  of  the  ques- 
tion whether  the  commissioners  shall  amend 
or  supplement  their  report  by  stating  whether 
some  other  method  can  be  found  which  will 
result  In  effective  drainage,  and  not  be  open 
to  the  foregoing  objections  to  this  proposed 
plan. 

And  aa  conclusions  of  law  the  court  finds, 
in  ^ect,  that  it  results  from  the  foregoing 
findings  that  the  motion  of  the  petitioners  to 
confirm  the  report  of  the  commissioners  must 
be  denied;  that  the  motion  of  the  objectors 
to  dismiss  the  entire  proceedings  must  be 
denied,  and  the  motion  of  the  objectors  to  dis- 
miss and  annul  all  acts  and  proceedings  in- 
cluding and  subsequent  to  the  order  appoint- 
ing the  commissioners  must  be  denied;  and  it 
was  therein  ordered  that  such  order  be  en- 
tered accordingly  by  the  clerk.  Whereupon 
it  was  "ordered  that  the  motion  of  the  pe- 
titioners to  copfirm  the  report  of  the  commis- 
sioners in  this  proceeding  be  and  the  same  is 
hereby  denied.  Further  ordered  that  the 
motion  of  the  objectors  to  dismiss  this  en- 
tire proceeding  be  and  the  same  hereby  is 
denied.  Further  ordered  that  the  motion 
of  objectors  to  dismiss  and  annul  all  acts  and 
proceedings  including  and  subsequent  to  the 
order  appointing  the  commissioners  be  and 
the  same  hereby  is  denied."  The  commis- 
sioners and  the  petitioners  appeal  to  this 
court  from  that  part  of  the  order  which  re- 
fused to  confirm  the  report  of  the  commis- 
sioners. 

Gogglns  ft  Brazeau  and  Krentzer,  Bird  & 
Rosenberry,  for  appellants.  Brown,  Pradt  ft 
Genrich,  Park  ft  Carpenter,  O.  L.  Williams, 
and  Hurl^  ft  Jones,  for  respondents. 

OASSODAT,  C.  J.  (after  stating  the  facts). 
The  appealability  of  the  portion  of  the  or- 
der in  question  is  not  challenged  nor  men- 
tioned in  the  briefs  of  counsel  It  was  sug- 
gested on  the  argument,  but  counsel  for 
the  respondents  requested  a  decision  upon 
the  merits.  Such  suggestion  was  In  conse- 
quence of  the  discussion  in  another  case 
decided  herewith.  In  re  Horicon  Drainage 
District,  106  N.  W.  198.  That  was  an  appeal 
from  an  order  appointing  commissioners  un- 
der section  1879-13  of  the  Revised  Statutes 
of  1898,  as  amended  by  section  1,  c.  43,  p. 
46,  of  the  Laws  of  1901,  and  it  was  held 
that  the  order  was  not  appealable.  In  writ- 
ing the  opinion  of  the  court  In  that  case, 
my  Brother  KERWIN  has  given  a  synopsis 
of  several  sections  of  the  statutes  for  organiz- 
ing drainage  districts,  as  amended,  and  point- 
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ed  out  that  the  only  authority  thereto  given 
to  appeal  to  this  court  Is  found  to  section 
1379-18  as  amended  by  eection  2,  c.  43,  p. 
47,  of  the  LalWB  of  1901.  That  section  relates 
to  the  action  of  the  court  on  the  r^ort  of 
the  commlBBloners,  and  gives  the  court  au- 
thority to  require  a  modification  of  the  same 
and  to  determine  all  controversies  in  the 
matter,  and  then,  among  other  things,  de- 
clares that:  "If  the  finding  be  against  the 
validity  of  the  proceedings  the  same  shall 
be  dismissed  at  the  cost  of  the  petitioners. 
If  the  finding  be  In  favor  of  the  validity  of 
the  proceedtogs  the  court,  after  the  report 
shall  have  been  modified  to  conform  to  the 
findings,  or  if  there  be  no  rem(»istrance,  shall 
confirm  the  same,  and  the  order  of  confirma- 
tion shall  be  final  and  conclusive,  the  pro- 
posed work  shall  be  established  and  authorized 
and  the  proposed  assessments  approved,  sub- 
ject to  the  right  of  appeal  to  the  Supreme 
Court"  The  court  not  only  refused  to  con- 
firm the  report,  but  found  against  the  validity 
of  the  proceedings,  so  far  as  they  purported 
to  "destroy  and  wipe  out  of  existence  the 
body  of  water  shown  and  designated  on  the 
may  as  Rice  Lake,"  and,  to  so  far  as  the 
"proposed  drainage  system"  would  "Impair 
the  navigability  of  the  Little  Ban  Pleine 
River."  The  "drainage  system"  reported  by 
the  commissioners  included  the  destruction 
of  Rice  Lake  and  its  navigability,  and  also 
the  Impairment  of  the  navigability  of  the 
river  running  through  the  same.  Such 
"dratoage  system"  is  expressly  condemned  by 
the  findings  of  the  court,  and  It  Is  also  ex- 
pressly found  that  such  proposed  "drainage 
system  cannot  be  made  effective  so  as  to  ac- 
complish the  object  sought  and  cannot  be  con- 
firmed by  the  court"  The  statutes  seem  to 
contemplate  that  the  findings  of  the  court  and 
the  order  made  thereon  shall  be  final  and 
conclusive,  "subject  to  the  right  of  appeal 
to"  this  court  True,  the  court  refused  to 
dismiss  the  proceedings,  on  the  express 
ground  that  "It  was  not  shown  with  reason- 
able certainty  that-  there  is  no  other  way 
of  effecting  this  drainage  In  some  manner 
not  interfertog  with  the  rights  of  naviga- 
tion and  commnce  <m  the  Bau  Pleine  river 
and  Rice  Lake."  But  such  "other  way"  would 
necessarily  be  a  system  of  drainage  not  con- 
templated in  the  report  of  the  commissioners. 
The  order  of  the  court  Is  final  and  conclusive 
as  to  the  drainage  system  so  reported.  It  is 
"a  final  order  affecting  a  substantial  right 
made  in  special  proceedings."  Subdivision 
2,  i  8069,  Rev.  St  1898.  Such  an  OT6.ee, 
"within  the  meantog  of  this  statute,  is  one 
which  determines  and  disposes  finally  of 
the  proceeding — one  which,  so  long  as  it 
stands,  precludes  any  further  steps  therein." 
Kingston  V.  Kingston,  124  Wis.  264,  102  N. 
W.  677.  See,  also,  Bryant  t.  Bobbins,  70 
Wis.  268,  86  N.  W.  645 ;  Id.,  74  Wis.  608,  43 
N.  W.  607;  In  re  Theresa  Drainage  Dis- 
trict, 90  WI&  801.  68  N.  W.  288;  Stone  v. 
Little  Yellow  Drainage  District,   118   Wla. 


388,  05  N.  W.  406.    We  must  bold  that  the 
order  Is  appealable. 

2.  The  Important  question  presented  Is 
whether  the  trial  court  was  justified  in 
holdtog  that  the  commissioners  by  the  "drain- 
age system,"  so  reported,  had  no  power  to 
"destroy  and  wii>e  out  of  existoice  the  body 
of  water  shown  and  designated  (Hi  the  map 
as  Rice  Lake,"  nor  to  "Impair  the  navigability 
of  the  Little  Eau  Pletoe  river,"  and  that 
it  was  "beyond  the  power  of  the  court  to 
grant  to"  such  commissioners  any  such  pow- 
er. Certainly,  the  statutes  providing  for 
the  "organization  and  powers  of  drainage 
districts,"  do  not  to  terms  give  any  such 
power.  Sections  1879-11  to  1379-31,  Rev. 
St.  1898,  as  amended.  The  broadest  power 
given  to  the  commissioners  by  these  sections 
is  to  "do  any  and  all  necessary  acts  in  and 
about  the  surveying,  laying  out  construct- 
Ing,  repairing,  altering,  enlargmg,  cleaning, 
protecting  and  maintaining  any  drain,  ditch, 
levee  or  other  work  for  which  they  shall 
have  been  appototed,  including  all  neces- 
sary bridges,  crossings,  embankments,  pro- 
tections, dams  and  lateral  drains,  cleartog 
out  and  removing  obstructions  from  natural 
or  artificial  channels  or  streams  within  or 
beyond  the  limits  of  the  drainage  district 
procuring,  purchasing  or  condemntog,  under 
proceedings  similar  to  the  proceedings  bad 
on  the  award  of  damages  hereunder,  riparian 
rights,  rights  of  flowage  and  water  pow- 
ers, and  may  use  any  moneys  to  their 
hands  arising  from  assessments  for  that 
purpose."  Section  1879-22,  Id.  One  of  these 
sections  declares  that  the  provisions  of  the 
precedtog  "sections  shall  be  liberally  con- 
strued to  promote  the  public  health  or  wel- 
fare by  reclaiming  wet  and  overfiowed  lands 
building  embankments  or  levees  and  the 
preservation  of  any  system  of  drainage 
•  •  •  constructed  according  to  law." 
Section  1379-31,  Id.  But  there  is  no  mention 
nor  reference  to  any  of  those  sections  to 
the  destruction  of  any  lake  or  river,  nor  to 
the  impairment  of  the  navigation  of  any  lake 
or  river — ^much  less  a  meandered  lake  or 
river.  As  Indicated  In  numerous  adjudica- 
tions of  this  court  some  of  which  are  cited 
.  by  counsel  for  the  i>etItloner8,  the  Legisla- 
ture, In  aid  of  navigation,  has  power  to  au- 
thorize the  deepening  and  widening  of  chan- 
nels, the  building  of  flooding  dams,  and  other 
structures.  Falls  Mfg.  Co.  v.  Oconto  River 
Imp.  Co.,  87  Wis.  134,  160,  151,  68  N.  W. 
257,  and  cases  there  cited.  To  authorize  struc- 
tures to  aid  of  navigation  is  a  very  different 
thing  than  to  authorize  the  destruction  of  a 
navigable  lake,  or  to  impair  the  navigability 
of  a  river.  As  Indicated,  the  sections  of  the 
statutes  cited  do  not  to  terms  authorize  such 
destruction  of  Impairment  On  the  contrary, 
another  section  of  the  statutes  expressly  de- 
clares that:  "All  lakes  wholly  or  partly 
within  this  state  which  have  been  meandered 
and  returned  as  navigable  by  the  surveyors 
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onployed  by  the  government  of  the  United 
States  or  which  have  been  go  meandered  and 
are  navigable  In  fact  are  hereby  declared  to 
be  navigable  and  public  waters,  and  all  per- 
sons shall  have  the  right  to  pass  to  and 
fro,  be  and  remain  thereon  and  have  and  en- 
Joy  all  other  lights  and  privileges  thereon 
and  thereto  to  the  same  extent  and  with  the 
like  etfect  as  in,  to,  over  and  upon  any  other 
navigable  or  public  waters."  Section  1607- 
a.  Rev.  St.  1898.  It  is  undisputed  that  Rice 
Lake  Is  a  meandered  body  of  water  and  navi- 
gable in  fact,  and  it  is  also  undisputed  that 
the  Uttle  Eau  Plelne  river  is  a  navigable 
stream,  wtiich  bas  been  used  for  driving 
and  rafting  logs  for  many  years,  and  tliat 
the  lake  is  an  enlargement  of  the  river,  and 
that  in  and  upon  both  the  river  and  the  lake 
fish  and  game  abound.  This  court  has  re- 
peatedly held  that  the  title  to  tbe  bed  of  a 
meandered  lake — navigable  in  fact — "is  In  the 
state  in  trust  for  legitimate  public  uses, 
such  as  fishing,  navigation,  and  the  like;" 
and  that  "the  state  cannot  convey  it  away 
for  private  uses,  nor  can  it  abdicate  the 
trust"  Atty.  Oen.  ex  rel.  Askew  v.  Smith, 
109  Wis.  632,  539,  85  N.  W.  612,  and  cases 
there  cited.  In  one  of  tbe  cases  cited,  it  was 
held,  on  the  last  appeal  to  this  court,  that : 
"It  Is  the  duty  of  the  Legislature  to  preserve 
for  the  benefit  of  all  the  people  of  the  state, 
forever,  the  enjoyment  of  the  navigable 
waters  within  Its  boundaries.  The  navigable 
■wAten  of  the  state  belong  to  the  state,  and 
the  lands  under  them.  In  all  situations,  so 
far  as  It  Is  necessary  to  preserve  Inviolate 
the  common  right  to  enjoy  those  incidents 
which  are  not  the  subject  of  private  owner- 
ship in  navigable  waters  at  common  law." 
Prlewe  v.  Wis.  State  Land  &  Imp.  Co.,  98 
Wis.  584,  67  N.  W.  918,  33  L.  R.  A.  645;  Id., 
103  Wis.  637,  649,  650,  79  N.  W.  780,  74  Am. 
St.  Rep.  904.  See,  also,  Rossmlller  v.  State, 
114  Wis.  169,  186,  187,  89  N.  W.  839,  68  L.  R. 
A.  93,  91  Am.  St  Rep.  910. 

The  statutes  and  adjudications  cited  cer- 
tainly Justified  the  trial  court  in  refusing  to 
confirm  the  report  of  the  commissioners. 
Counsel  claim  that  the  respondents  have  no 
such  special  interest  in  the  lake  or  river  as 
to  authorize  them  to  make  tbe  objection. 
They  are  certainly  parties,  and  necessary 
parties,  to  the  proceedings.  The  petitioners 
and  commissioners  have  the  affirmative  and 
are  seeking  to  Invade  the  rights  Intrusted 
to  tbe  state.  The  respondents  have  as  much 
rigbt  to  object  as  they  have  to  proceed.  This 
court  luiB  held  that:  "An  attempt  by  any 
person  or  corporation  to  violate  public  rights 
In  the  navigable  waters  of  tbe  state,  to  the 
■pedal  injury  of  a  particular  person,  may 
be  restrained  by  a  private  action."  Prlewe 
V.  Wisconsin  State  Land  &  Imp.  Co.,  103  Wis. 
538,  79  N.  W.  780,  74  Am.  St  Rep.  904.  So 
it  has  held  tbat:  "A  wrongful  invasion  of 
the  rigbt  to  use  land  for  fishing  and  hunting 
is  actionable,  regardless  of  tbe  amount  of 
the  damages  caused  by  such  Invasion.    Every 


wrongful  Intrusion  by  one  person  upon  the 
legal  rights  of  another  Is  both  an  Injury  and 
a  damage  and  is  a  proper  subject  for  legal 
redress."  Diana  Shooting  Club  v.  Lamoreux, 
114  Wis.  46,  89  N.  W.  880,  91  Am.  St  Rep. 
898.  We  find  no  orror  In  the  record  of  which 
the  appellants  can  rightfully  complain. 

The  portion  of  the  order  of  tbe  circuit  court 
appealed  from  is  affirmed. 

DODOE,  J.  (dissenting).  I  am  constrain- 
ed to  dissent  from  tbe  Judgment  of  affirmance 
in  this  proceeding,  because  It  Is  obvious  that 
this  court  has  no  Jurisdiction  by  appeal  to 
review  the  ordw  entered  in  the  court  below. 
The  right  of  appeal  essential  to  give  us  Ju- 
risdiction In  such  matters  Is  purely  statutory. 
Maxon  v.  Gates,  118  Wis.  239,  95  N.  W.  92. 
The  only  appeal  authorized  is,  generally,  In 
special  proceedings,  by  section  3069,  subd. 
2,  Rev.  St  1898,  from  "a  final  order  affecting 
a  substantial  right  made  in  special  proceed- 
ings." I  have  no  doubt  whatever  that  upon 
tbe  coming  in  of  the  commissioners'  report  in 
a  drainage  proceeding,  under  section  1379-11 
to  section  13T»-18,  Rev.  St  1898,  if  an  order  Is 
made  either  oonflrming  the  report  and  establish- 
ing the  drainage  district  or  dismissing  the  pro- 
ceeding such  order  Is  final  and  affects  a  sub- 
stantial right  In  the  language  of  Kingston  V. 
Kingston.  124  Wis.  263,  102  N.  W.  577,  It 
"determines  and  disposes  finally  of  the  pro- 
ceeding— one  which,  so  long  as  it  stands,  pre- 
cludes any  further  steps  therein."  This  X  un- 
derstand to  be  in  accord  with  the  view  taken 
in  Re  Horlcon  Drainage  District  (decided 
herewith)  108  N.  W.  lOa  The  difficulty  is, 
however,  that  the  present  order  does  neither. 
It  refuses  to  confirm  the  report  and  there- 
fore tbe  drainage  district  1«  not  yet  establish- 
ed; but  it  also  refuses  to  dismiss  the  pro- 
ceedings, upon  the  ground,  as  stated  by  the 
court,  tliat  he  is  not  convinced  tbat  some  mod- 
ification of  the  plan  reported  by  the  commis- 
sioners is  not  possible  so  as  to  obviate  the 
objections  he  now  finds  to  the  eBtablisbment 
of  a  drainage  district  in  general  pursuance 
of  the  policy  of  the  petition  filed.  The  stat- 
ute (section  1379-18)  seems  to  contemplate 
that  such  a  situation  may  arise,  and  then 
expressly  authorizes  the  court  to  again  refer 
the  matter  to  the  commissioners,  who  may 
modify  their  report  in  any  respect  This 
situation  seems  to  me  identical  with  one 
where,  before  proceeding  to  Judgment  the 
court  has  declared  that  either  the  pleadings 
or  tbe  evidence  will  not  support  a  Judgment 
In  accordance  with  the  complaint  but  that, 
before  altering  Judgment  the  parties  may 
have  opportunity  to  amend  the  pleadings  or 
add  to  the  evidence.  In  such  case,  obviously 
the  time  of  final  adjudication  would  not  have 
arrived.  The  consideration  tbat  the  reasons 
advanced  by  tbe  court  when  and  If  carried 
into  final  order,  would  be  conclusive  against 
the  petitioners,  has  no  bearing  upon  the  right 
of  appeal,  wtalcb  Is  given  not  from  the  decision, 
but  from  the  final  order.    NevUv.  Clifford,  51 
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Wis.  483, 8  N.  W.  296 ;  Maynard  v.  Town  of 
Greenfield,  103  Wis.  670,  79  N.  W.  407;  Sut- 
ton V.  C,  St.  P.,  M.  ft  O.  Ry.  Co.,  114  Wis. 
647, 91 N.  W.  121 ;  Land  &  Securities  Co.  v.  City 
of  South  Milwaukee  (Wis.)  106  N.  W.  850. 
Other  cases  which  seem  to  me  to  refute  the 
appealability  of  this  order  are:  In  re  Schu- 
maker,  90  Wis.  488,  63  N.  W.  1050;  Cook  v. 
McComb,  01  Wis.  445,  65  N.  W.  181;  Johns 
T.  Northwestern  Mutual  Relief  Ass'n,  94  Wis. 
431,  69  N.  W.  160.  When  our  mandate  of 
afDrmance  shall  have  gone  down  to  the  trial 
court,  there  will,  to  my  mind,  still  exist  there 
a  proceeding  which  may  go  on  for  years  and 
finally  terminate  in  an  order  either  establish- 
ing a  drainage  district  in  pursuance  of  the 
present  petition  or  dismissing  the  proceedings, 
and  from  which  either  party  In  Interest  will 
then  have  a  right  to  appeal. 

A  suggestion  made  at  bar  that,  since  an 
order  dismissing  the  proceeding  would  be  ap- 
pealable, an  order  refusing  to  dismiss,  being 
the  converse  ruling  of  the  court  upon  the 
same  motion,  ought  to  be.  Tbis  reasoning 
has  been  repudiated  in  many  analogous  cases. 
The  order  of  dismissal  terminates  the  pro- 
ceeding and  is  final;  the  order  refusing  to 
dismiss  perpetuates  it,  and  Is  not  final. 
Moyer  v.  Koontz,  103  Wis.  22,  79  N.  W.  50, 
74  Am.  St  Rep.  837;  Welsher  v.  Llbby,  108 
Wis.  291,  82  N.  W.  143;  Benolkin  v.  Guthrie, 
111  Wis.  654,  87  N.  W.  466.  Perusal  of  the 
opinion  falls  to  make  entirely  clear  to  my 
mind  whether  the  decision  la  based  upon 
want  of  power  In  the  Legislature  to  destroy 
a  navigable  body  of  water  when  public  health 
or  welfare  demand,  or  merely  upon  absence  of 
clear  and  unambiguous  delegation  of  such 
power  to  drainage  districts.  I  presume  the 
latter  ground  only  is  Intended  to  be  declared, 
since  I  did  not  understand  that  a  majority, 
if  any,  of  the  members  of  the  court  expressed 
opinions  In  favor  of  the  former.  I  am  not 
prepared  to  hold  that  the  Legislature  has  not 
power  to  abate  a  public  nuisance,  a  menace 
to  public  health,  merely  because  navigable  or 
flshable.  Doubtless  the  purpose  to  delegate 
so  high  a  power  to  any  Inferior  tribunal  is 
to  be  Inferred  only  from  the  most  unambig- 
uous expression.  Winchell  v.  City  of  Wau- 
kesha, 110  Wis.  101,  108,  85  N.  W.  668,  84 
Am.  St  Rep.  902.  I  agree  fully  that  the 
statute  under  consideration  contains  none 
such. 

WINSLOW,  J.  I  concur  in  the  Tlews  ex- 
pressed by  Mr.  Justice  DODGE. 


STATE  ex  rel.  EDWARD  HINES  LUMBER 

CO.  v.  FISHER,  City  Clerk. 
(Supreme  Court  of  Wisconsin.    June  21,  1906.) 
1.  Taxation— Abskssmknt—Boabd  of  Review 

— JCBIBDICTIORAI.   EbHOBS. 

Where  the  town  board  of  review  has  ju- 
risdiction of  the  subject-matter  by  having  taken 
proper  proceedings  to  justify  consideration  of 
the  question  whether  an  assessment  of  proper- 


^  for  taxation  be  increased,  and  acts  on  evi- 
dence which  in  any  reasonable  view  thereof 
justifies  the  decision  of  the  board,  no  jurw- 
dictional  error  is  committed. 

2.  Same— Decision  —  Revixw  —  JuBiSDionoif 

or  Tbial  Coubt. 

In  such  case  the  trial  court  on  writ  of 
error  to  review  the  decision  of  the  board,  can- 
not weigh  the  evidence  on  which  the  board  acted 
and  determine  the  matter  in  controversy  ac- 
cording to  the  judicial  idea  of  the  preponderance 
of  evidence,  the  judicial  review  extending  to- 
correcting  jurisdiction  errors  only. 

[Ed.  Note. — For  cases  in  point  see  vol.  45, 
C!ent  Dig.  Taxation,  {§  882,  884.] 

8.  Sakb— Pbofertt  in  Possession  of  Aaurr 

—To  Whom  Taxable. 

Under  the  express  provisions  of  Rev.  St 
1898,  t  1044,  property  in  the  possession  of  an 
agent  on  the  Ist  day  of  May,  is  properly  as- 
sessable to  such  agent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  {  176.] 

4.  Same— Vaiuatioh- SinmoiENCT   o»    Evi- 
dence. 

In  certiorari  to  review  the  action  of  a 
town  board  of  review,  evidence  held  to  support 
the  action  of  the  board  increasing  the  assessed 
valuation  of  certain  property  for  taxation. 

Appeal  from  Circuit  Court  Ashland  0}un- 
ty;   John  K.  Parish,  Judge.  ' 

Certiorari  by  the  state,  on  relation  of  the 
Edward  Hlnee  Lumber  Company,  against  W. 
W.  Fisher,  as  city  clerk  of  the  city  of  Ash- 
land, to  review  the  action  of  the  board  of 
review  of  the  city  of  Ashland  In  increasing 
certain  assessments  of  property  for  taxation. 
Judgment  for  relator,  and  respondent  apjpeals. 
Reversed. 

Appeal  from  the  circuit  court  for  Ashland 
county  from  a  judgment  In  certiorari  proceed- 
ings to  review  the  action  of  the  board  of 
review  of  the  city  of  Ashland. 

The  evidence  appearing  by  the  record  In 
substance  and  effect  Is  as  follows : 

For  the  year  1003  the  assessor  of  the  city 
of  Ashland  assessed  to  respondeit  as  Its 
property  In  such  city  liable  to  taxation  on 
the  1st  day  of  May  of  that  year : 

18,145,000  ft  of  lumber  valued  at  ^255,056  OO 

18,000,000  ft  of  logs  "       "      144,000  00 

7,925,000  pieces  of  lath       «       "       11,581  OO 

Boom  sUcks  "       "  1,200  00 

Total $412,737  OO 

September  16,  1903,  respondent  applied  to 
the  board  of  review  of  said  city  for  a  reduc- 
tion of  such  assessment,  claiming  the  same 
to  be  excessive  both  as  to  the  amount  of 
property  and  rate  of  valuation.  In  support 
thereof  It  made  proof  that  of  the  lumber  and 
lath  so  assessed  and  which  was  In  fact  In 
the  lumber  yard  and  on  the  docks  used  by 
It  May  1,  1903,  It  theretofore  sold  and  passed 
the  title  to  4,775,000  feet  to  White  River 
Lumber  Company  for  the  sum  of  $65,815.50 
and  sold  and  passed  title  to  6,700,502  feet 
to  John  E.  Bums  Lumber  Company  for 
$95,687.56 ;  that  the  total  amount  of  lumber 
on  the  docks  and  in  the  yard  was  17,600,000 
feet  leaving  7,124,500  feet  unsold;  that  the 
amount  of  its  logs  at  the  time  aforesaid 
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was  9,957.080  feet;  that  there  were  no  boom 
sticks,  and  that  of  the  total  yalue  of  lath, 
$11,581. 15,820  was  Included  in  the  two  scales 
aforesaid,  leaving  on  hand  lath  of  the  value 
of  $5,761.  There  was  evidence  that  the  logs 
were  worth  $8  per  thousand  feet  It  was 
conceded  that  the  unsold  lumber  was  worth 
on  the  average  $14.11  per  thousand,  or 
$100,519.64.  There  was  further  evidence 
showing  or  tending  to  show  that  the  entire 
amount  of  logs  delivered  in  Ashland  during 
the  preceding  logging  season,  the  property 
of  respondent,  was  19,886,140  feet,  out  of 
which  lumber  was  manufactured  prior  to 
May  1,  1903,  to  the  amount  of  9,928,061  feet 
Upon  such  state  of  the  case  the  assessment 
was  reduced  by  the  board  of  review  as  fol- 
lows: 

7,124,500  ft  of  lumbef $100,633  00 

9,967,089  ft  of  logs 79,656  00 

Uth  6,76100 

Total   $185,960  00 

In  this  it  was  assumed  that  the  lumber 
corresponded  in  feet  to  an  equivalent  in 
log  scale. 

Proceedings  were  thereafter  had  b«fore 
the  board  of  review  to  determine  whether 
the  lumber  thus  omitted  from  the  assess- 
ment should  be  assessed  to  the  owner  of  the 
yard  and  docks  where  the  same  was  located 
on  the  Ist  day  of  May,  1903,  because  of  such 
owner  being  In  possession  of  the  property 
as  agent  Numerous  witnesses  were  sworn 
and  gave  testimony,  Including  the  owner  of 
the  dock,  the  proprietors,  or  some  of  them, 
of  the  mill  where  the  timber  was  sawed,  the 
person  who  attended  to  shipping  the  lumber, 
■old  as  aforesaid,  subsequent  to  May  1,  1903, 
and  the  manager  of  the  respondent's  business 
at  Ashland.  The  evidence  tended  to  show 
that  the  sold  lumber  was  on  the  docks  and 
in  the  yards  at  Ashland  on  May  1,  1903,  the 
same  as  when  it  was  sold  a  few  days  prior 
thereto;  that  no  change  occurred  between 
the  time  of  the  sale  and  such  Ist  day  of  May, 
except  the  piles  of  lumber  sold  were  ap- 
propriately marked.  The  yards  and  docks 
were  under  the  absolute  control  of  respond- 
ent It  permitted  the  owners  of  the  sold 
hunber  to  leave  the  same  there  till  such  time 
as  tbey  desired  to  ship  the  property  to  the 
trade.  Respondent  exercised  exclusive  con- 
trol over  the  docks  after  the  sale  and  as  be- 
fore. It  Informed  parties  under  orders  to 
load  any  of  the  lumber  where  It  was  located. 
When  lumber  was  shipped  out  the  person 
having  charge  of  the  inspection  and  ship- 
ment after  doing  his  work  reported  to  re- 
qxmdent  The  respondent  resold  a  consid- 
erable portion  of  the  lumber.  The  persons 
who  manufactured  the  lumber  and  owned  the 
yards  and  dodcs  did  not  have  anything  to  do 
with  the  lumber  after  the  sawing  was  done 
and  the  product  was  piled  in  the  yards.  The 
owners  of  the  docks  gave  respondent  full 
control  thereof  and  It  exercised  such  control. 


The  lumber  scale  usually  overran  the  log 
scale  from  20  to  38  per  cent. 

As  a  result  of  such  showing  the  board  adopt- 
ed a  resolution  to  the  effect  that  it  was  In- 
tended to  increase  the  assessment  of  property 
to  respondent  to  the  following:  $256,216.81 
on  lumber;  $103,056  on  logs;  $11,681  on 
lath;  making  in  all  $370,853.81;  and  that 
written  notice  thereof  should  be  served  on 
respondent  specifying  a  time  and  place  for 
it  to  appear  and  show  cause,  if  any  existed, 
why  such  Increase  should  not  be  made.  No- 
tice was  given  accordingly.  In  due  time  it 
appeared  before  the  board  by  its  attorney 
and  manager  and  submitted  to  further  pro- 
ceedings in  regard  to  the  assessment  with 
the  understanding  that  all  evidence  taken 
prior  thereto  should  be  considered.  The  con- 
dition was  tacitly  agreed  to  and  the  hearing 
proceeded.  The  new  evidence  given  was  sub- 
stantially all  by  respondent's  manager.  He 
testified,  in  effect  that  for  the  sawing  season 
previous  to  the  one  during  which  the  lumber 
in  question  was  manufactured  the  lumber 
scale  did  not  overrun  the  log  scale;  that 
after  the  lumber  described  in  the  bills  of 
sale  was  sold,  respondent  did  not  do  anything 
therewith  unless  requested  to,  and  that  the 
witness  did  not  himself  know  of  any  request 
being  made;  that  respondent  would  have 
changed  nutabers  on  plies  of  lumber  If  re- 
quested to  do  so  by  the  owners,  but  that  no 
such  request  was  made.  The  testimony  be- 
fore given  that  the  docks  and  piling  yards 
where  the  lumber  was  located  were  under 
control  of  respondent  and  that  it  gave  the 
necessary  directions  to  the  estimator  and 
shipper  when  tne  lumber  was  moved  was  not 
denied. 

At  the  close  of  the  testimony  the  assess- 
ment of  property  to  respondent  was  raised 
in  accordance  with  the  previously  declared 
intention.  A  writ  of  error  was  thereupon 
sued  out  of  the  circuit  court  for  Ashland 
county  to  review  such  action.  The  hearing^ 
in  such  court  resulted  In  a  decision  that  such 
action  was  without  evidence,  and  contrary  .to 
evidence  submitted  by  the  relator  and  with- 
out jurisdiction.  From  the  Judgment  ac- 
cordingly entered  this  appeal  was  taken. 

F.  J.  Colignon,  for  appellant  Lamoreux 
&  Shea  and  W.  M.  Tomkins,  for  respondent- 

MARSHALL.  J.  (after  staUng  the  fact8> 
The  law  is  too  well  settled  to  warrant  more 
being  said  in  respect  thereto  than  to  suggest 
that  If  the  board  of  review  had  Jurisdiction 
of  the  subject-matter,  by  having  taken  the 
proper  proceedings  to  Justify  considering  the 
matter  of  whether  the  assessment  of  proper- 
ty to  the  respondent  should  be  Increased,  and 
if,  in  making  the  Increase,  it  acted  on  evi- 
dence which  in  any  reasonable  view  thereof 
Justified  its  decision,  it  did  not  commit  any 
Jurisdictional  error  and  the  Judgment  of  the 
trial  court  reversing  its  action  is  erroneous. 
It  was  not  competent  for  such  court  to  weigh 
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tbe  evidence  upon  which  the  board  acted  and 
determine  tbe  matter  in  controversy  accord- 
ing to  tbe  Judicial  idea  of  tbe  preponderance 
of  such  evidence.  Tbe  Judicial  review,  as 
Indicated,  only  extended  to  correcting  Juris- 
dictional STors.  Tbat  did  not. include,  of 
course,  mere  errors  of  Judgment  as  to  tbe 
preponderance  of  tbe  evidence.  State  ex  rel. 
Augusta  V.  Losby,  115  Wis.  57,  90  N.  W.  188; 
State  ex  reL  Vilas  v.  Wbarton,  117  Wis.  558, 
94  N.  W.  869;  State  ex  rel.  Foster  Lumber 
Co.  V.  WUliams,  123  Wis.  61,  100  N.  W. 
1048;  State  ex  rel.  Stearns  Lumber  Cio.  T. 
Flsber,  124  Wis.  271,  102  N.  W.  566. 

There  la  no  question  raised  but  what  tbe 
board  bad  Jurisdiction  of  tbe  subject-matter 
of  reviewing  tbe  assessment.  Therefore,  If 
It  committed  Jurisdictional  error  In  reaching 
a  determination  It  was  by  acting  without 
any  credible  evidence  warranting  the  same. 
As  we  look  at  the  record,  the  substance  of 
which  is  fairly  epitomized  in  the  statement. 
It  seems  tbat  tbe  learned  trial  court  could  not 
have  reached  the  result  now  complained  of, 
fully  appreciating  the  narrow  scope  of  Its 
proper  view  as  before  indicated.  If  it  were 
not  for  the  statement  in  the  court's  decision 
that  the  determination  of  the  board  was  not 
only  contrary  to  tbe  evidence  but  without 
jurisdiction,  we  could  not  well  escape  tbe 
conclusion  that  it  was  supposed  that  a  re- 
veiw  of  tbe  evidence  and  a  decision  in  ac- 
cordance with  the  preponderance  thereof  was 
permissible.  Looking  at  the  court's  con- 
clusion and  tbe  evidence,  it  seems  tbat  either 
it  did  not  have  the  latter  clearly  in  mind 
when  the  former  was  pronounced,  or,  mis- 
taking tbe  law,  It  came  to  a  conclusion  by 
weighing  the  evidence  and  determining  tbe 
preponderance  thereof,  and  then  made  the 
further  mistake  of  signing  a  decision  pre- 
pared by  counsel,  consistently  with  the  view 
that  there  was  no  credible  evidence  warrant- 
ing tbe  action  of  tbe  board. 

What  has  been  said,  it  seems.  Is  amply 
borne  out  by  tbe  statement  preceding  this 
opinion.  The  amount  of  logs  as  at  first  as- 
sessed was  determined  by  deducting  tbe 
lumber  scale  from  tbe  log  scale,  on  the 
theory  that  tbe  one  would  only  be  equivalent 
to  tbe  other.  Tbe  scale  of  respondent's  logs 
which  It  attempted  to  account  for  in  lumber 
on  band,  sold  and  unsold,  and  logs  was  19,- 
885,140  feet.  Tbe  amount  of  lumber  manu- 
factured therefrom  prior  to  the  1st  day  of 
May,  1903,  was  9,928,061  feet  The  latter 
being  deducted  from  the  former  left  9,957,- 
069  feet,  which  was  taken  in  the  first  in- 
stance as  tbe  amount  of  logs  on  band  on  the 
1st  day  of  May,  1903.  Such  amoiint  was  ac- 
cordingly assessed  to  respondent  at  |8  a 
thousand,  there  being  testimony  that  they 
were  worth  that  amount  That  made  the 
value  of  the  logs  $79,650.71.  When  tbe  board 
came  to  the  final  conclusion  there  was  proof 
before  it  that  saw  logs,  customarily,  yield 
from  20  to  33  per  cent,  more  board  measure 
In  lumber  than  the  log  scale.    Manifestly  It 


was  competent  for  tbe  board  to  regard  that 
evidence  as  credible  and  to  determine  tbe 
amount  of  re^>ondent'8  logs  on  the  Ist  day 
of  May,  1903,  accordingly,  which  appears  to 
have  been  done.  That  accounts  fully  for  the 
Increase  in  tbe  assessment  for  logs  over  tbe 
original  $79,656.71. 

There  was  ample  evidence  to  warrant  tbe 
board  in  coming  to  tbe  conclusion  tbat  tbe 
lumber  Included  in  the  two  sales  made  short- 
ly before  May,  1,  1903,  on  that  date  was  still 
in  respondent's  possession  as  agent  for  tbe 
owners  and  therefore  was  assessable  to  It 
We  will  not  here  recite  the  evidence  on  this 
point  It  is  sufiScientiy  shown  by  the  state- 
ment If  the  so-called  sold  lumber  was  in 
respondent's  possession  as  agent  on  the  Ist 
day  of  May,  1903,  it  was  assessable  to  it  tbe 
same  as  If  it  were  then  the  owner.  Section 
1044,  Rev.  St  1898.  It  seems  quite  plain 
tbat  tbe  board,  regarding  tbe  law  as  stated, 
and  properly  believing  from  tbe  evidence 
tbat  respondent.  May  1,  1903,  was  in  pos- 
session of  tbe  iuml)er  as  agent,  assessed  tbe 
same  to  It,  and  not  upon  the  theory  suggest- 
ed in  tbe  brief  of  respond«it's  counsel  tbat 
the  bills  of  sale  were  fictitious.  The  lumber 
was  valued  by  tbe  board  at  the  price  for 
which  tbe  same  was  sold.  Tbe  evidence  of 
actual  sale  price  of  tbe  lumber,  supported 
as  it  was  by  evidence  showing  that  the  lum- 
ber was  well  worth  such  sale  price,  amply 
warranted  tbe  board  in  taking  such  price  as 
the  fair  assessable  value.  What  has  been 
said  with  reference  to  tbe  lumber  of  course 
Includes  tbe  lath,  and  thus  the  entire  action 
of  the  board  Is  fully  Justified  so  far  as  any 
Jurisdictional  error  is  concerned. 

The  Judgment  is  reversed,  and  the  cause 
is  remanded,  vith  directions  to  affirm  the  de- 
cision of  tbe  board  of  review. 


In  re  KNIGHT'S  ESTATE. 

ASHLAND  COUNTY  v.  KNIGHT  et  al. 

(Supreme  Court  of  Wisconsin.    June  21,  1906.) 

1.  Taxation— Setting    Aside    Assessiient— 
Reassessment— Statutoky  Pbovision. 

Rev.  St.  1898,  §  1059,  authorising  the 
reassessment  of  real  or  personal  property  omit- 
ted from  assessment  by  mistake  or  inadvertence, 
does  not  axithorize  a  reassessment  where  the 
prior  assessment  has  l>een  set  aside  or  deter- 
mined to  be  illegal  or  void,  especially  in  view 
of  section  1087,  making  provision  for  reassess- 
ment of  real  estate  in  such  cases. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  {  142.] 

2.  Saicb. 

Rev.  St  1898,  f  1087,  providing  for  the 
reassessment  of  real  estate  where  the  prior 
assessment  has  been  set  aside  or  determined 
to  be  void,  has  not  lieen  extended  to  provide 
for  reassessment  of  loss  and  lnmt)er  in  sucli 
a  case,  though  Laws  1899,  p.  650,  c.  351,  makes 
the  section  applicable  to  some  other  kdnds  of 
personal  property. 

3.  Same— Assessment   in   Name  of  Agent- 
Possession  OF  Pbopebtt. 

Under  Rev.  St.  1898,  U  1040,  1044,  author- 
izmg  the  assessment  of  property  of  a  nonresi- 
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dent  In  the  name  of  a  resident  agent,  a  n- 
assessment  in  the  name  of  an  agent  Is  not 
Talid,  where  he  was  not  in  possession  of  the 
property  at  the    time  of  the  reassessment. 

Appeal  from  Circuit  Court,  Asbland  Coun- 
ty; John  K.  Parish,  Judge. 

Action  by  Ashland  county  against  Ella  B. 
Knight  and  others,  executors  of  the  estate  of 
John  H.  Knight  From  a  Judgment  In  fa- 
vor of  defendant,  plaintiff  appeals.    Affirmed. 

Action  to  recover  f874.60  appearing  on  the 
tax  roll  of  the  city  of  Ashland  for  the  year 
1903,  under  the  following  circumstances: 
Upon  the  assessment  roll  in  the  spring  of 
1903  the  following  entry  appears :  "Assess- 
ment roll.  Personal  Property.  For  the  year 
1903.  Value  of  Logs,  Limiber,  Ties,  Poles 
and  Posts,  not  manufacturers'  stocls.  Knight, 
Jno.  H.,  Agt  31,800.  Value  of  the  same  as 
Equalized  by  the  Board  of  Review,  31,800. 
Total  value  of  all  Personal  Property  31,800. 
Remarlcs.  Reassessed  in  accordance  with 
opinion  of  Supreme  Court  In  case  of  State  ex 
reL  Vilas  v.  Wharton,  City  Clerk."  As  a 
result,  the  common  council  having  levied  a 
tax  of  294  per  cent  upon  all  property  In 
said  city,  the  amount  of  $874.60  was  carried 
out  against  John  H.  Knight  agent  on  the 
tax  roll  for  that  year.  Knight  died  August 
22,  1903,  a  resident  of  the  city  of  Ashland. 
The  property  upon  which  this  assessment  and 
levy  were  attempted  to  be  based  was  a  part 
of  the  same  property  Included  In  the  tax  roll 
for  the  year  1801,  under  the  name  of  VUai 
&  Knight,  the  assessment  of  which  was  held 
invalid  upon  certiorari.  State  ex  rel.  Vilas 
V.  Wharton,  117  Wis.  658,  94  N.  W.  359.  All 
such  property  had  been  sold  on  or  about  May 
1.  1901,  and  had  been  removed  from  Ashland 
that  year  and  had  not  been  in  the  posses- 
sion of  Knight  as  agent  or  otherwise  since 
that  time  Prior  to  May  1,  1901,  It  had  been 
the  property  of  William  F.  Vilas,  not  a  res- 
ident of  Ashland,  but  resident  at  Madison,  in 
this  state,  and  at  no  time  after  April,  1903, 
bad  ICnight  been  in  any  respect  agent  for  or 
representative  of  William  F.  Vilas  in  con- 
nection with  lumbering  business  or  lumber 
In  Ashland ;  nor  had  he  in  his  possession  or 
under  his  control,  as  agent  of  Vilas,  any  per- 
sonal property  whatever  upon  the  Ist  day 
of  May,  1903 ;  nor  on  the  same  date  did  Wil- 
liam F.  Vilas  own  or  have  any  personal 
property  within  Ashland.  The  court  found 
that  the  assessment  above  quoted  was  an  at- 
tempt to  reassess  against  John  H.  Knight 
as  agent  2,650,000  feet  of  lumber  constitut- 
ing a  portion  of  the  9350,000  feet  which 
had  been  assessed  against  Knight  &  Vilas 
In  1901,  and  was  passed  upon  by  the  decision 
of  this  court  above  mentioned.  A  claim  hav- 
ing been  presented  against  the  estate  of 
Knight  In  the  county  court  and  disallowed, 
and  appeal  taken  to  the  circuit  court  flud- 
ings  were  then  made  substantially  to  the  fore- 
going effect  whereupon  the  court  held  the 
assessment  not  to  be  a  legal  assessment  or 
reassessment,  and  to  have  been  without  ao- 
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tborlty  and  void,  and  accordingly  entered 
Judgment  dismissing  the  claim,  from  which 
the  plaintiff  appeals. 

H.  B.  DUIon  (Dillon  ft  Collgnon,  of  coun- 
sel), for  appellant  Joseph  E.  Davles  and 
Richard  Sleight  for  respondents. 

DODGE,  J.  (after  stating  the  facta).  The 
Judgment  dismissing  the  complaint  In  this 
action  Is  correct  for  two  reasons:  First 
Section  1059,  Rev.  St  1898,  upon  which  plaln- 
tlffB  rely,  confers  no  authority  to  reassess, 
In  a  subsequent  year,  property  which  was 
assessed  and  entered  upon  the  tax  roll  for 
the  year  in  which  it  should  have  been  taxed, 
and  the  said  prior  assessment  or  tax  has 
been  set  aside  or  determined  to  be  illegal 
or  void.  The  authority  to  reassess  real  or 
personal  property  is  given  by  section  1069 
only  when  such  property  Is  "omitted  from 
assessment  *  *  *  by  mistake  or  Inad- 
vertence." That  the  legislators  did  not  mean 
by  this  expression  to  include  a  situation 
such  has  above  described  and  as  presented  in 
this  case  Is  rendered  certain  by  the  accom- 
panying section  1087,  Rev.  St  1898,  which 
provides  expressly  for  such  a  sltuatloa  The 
latter  section  has  not  been  extended  to  per- 
sonal property  of  this  character,  though  in 
effect  made  applicable  to  some  other  kinds  by 
chapter  351,  p.  650,  Laws  1899,  enacting  sec- 
tion 1087a. 

A  second  reason  why  the  present  tax  can- 
not be  collected  from  the  estate  of  John  H. 
Knight,  deceased,  la  that  the  property  .is 
not  shown  to  have  belonged  to  him  either 
In  the  year  1901,  when  the  tax  upon  it  was  held 
void,  or  at  any  other  time,  and  it  is  made  to 
appear  affirmatively  that  such  property  was 
not  in  his  possession  in  1903,  when  it  was 
attempted  to  be  reassessed.  We  search  in 
vain  for  any  suggestion  in  the  statutes  that 
a  tax  can  be  levied  against  any  person  other 
than  the  owner,  except  wbetn  he  is  in  pos- 
session of  the  property  either  as  agent  or 
trustee.  Neither  of  the  two  sections  (sec- 
tions 1040  and  1044,  Rev.  St  1898)  which 
recognize  possession  of  property  by  an  agent 
in  this  state  as  a  ground  for  assessment  In 
his  name,  and  levy  of  a  tax  against  him, 
suggest  that  such  assessment  or  levy  is  au- 
thorized in  the  absence  of  possession  at  the 
time  of  such  acts.  The  contrary,  In  an  anal- 
ogous situation,  is  clearly  intimated  in  Fond 
du  Lac  V.  Estate  of  Otto,  113  Wis.  39,  88  N. 
W.  917,  90  Am.  St  Rep.  830,  and  would 
seem  to  be  a  necessary  view,  when  we  con- 
sider that  the  collection  of  a  tax  from  one 
not  the  owner  of  the  property  would  be  a 
pretty  clear  taking  of  property  without  due 
process  of  law,  unless,  by  reason  of  his  pos- 
session thereof,  or  some  other  equally  ef- 
fective circumstance,  he  were  able  to  reim- 
burse himself  out  of  the  property.  None  of 
the  reasons  can  be  invoked  which  justified 
the  construction  placed  upon  section  1059, 
as  amended  by  chapter  50,  p.  65,  Laws  1899, 
in  State  ex  rel.  D.  &  S.  Lumber  Co.  v.  Pors, 
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107  WlB.  420,  88  N.  W.  706,  61  L.  R.  A.  917, 
where  a  reassesBment  wag  sustained  against 
the  owner,  although  he  had  parted  with  the 
property  before  reasesssmeDt,  on  the  ground 
that  his  ownership  the  preceding  year  placed 
upon  htm  such  an  obligation  to  pay  a  pro- 
portionate share  of  the  taxes  of  the  town 
as  to  warrant  the  Legislature  In  directing  re- 
assessment, levy,  and  collection  of  such  taxes 
In  a  subsequent  year  merely  in  enforcement 
of  that  obligation. 
Judgment  affirmed. 


OMA  T.  WILKINSON  et  al. 
(Supreme  Court  of  Wisconaio.    June  21,  1906.) 
APPXAI/— FAII.TrBB  OF  RnPONDXnT  TO  Appkab 

AccoKDiNO  TO  Rui-Bs— Effect. 

Where  appellant  is  plaintiff  below,  and  files 
a  brief,  ana  respondent  fails  to  appear  ac- 
cording to  the  rules,  the  Judgment  appealed 
from  will  be  reversed  with  the  same  effect 
as  if  the  Supreme  Court  had  heard  the  appeal 
and  decided  all  questions  raised  by  appellant  in 
his  favor  on  the  merits. 

(Ed.  Note. — For  cases  in  pointj^see  voL  8, 
Cent.  Dig.  Appeal  and  Error,  {  4382.1 

Appeal  from  Circuit  Court,  Ashland  Coun- 
ty;  John  K.  Parish,  Judge. 

Action  by  Louis  Oma  against  Emma  B. 
Wilkinson,  impleaded.  From  an  order  bqs- 
tainlng  a  demurrer  to  the  complaint,  plalntifl 
appeals.    Reversed. 

O.  N.  RlBjord,  for  appellant  Lamoreux 
&  Shea,  for  respondents. 

Appeal  by  plaintiff  from  order  sustaining 
general  demurrer  of  defendant  Emma  to  each 
of  the  six  separate  causes  of  action  in  com- 
plaint The  first  alleges  Emma  B.  and 
George  D.  Wilkinson  to  be  husband  and  wife, 
the  latter  being  the  owner  and  occupying 
as  a  homestead,  with  his  wife,  certain  de- 
scribed lots  In  Ashland,  situated  in  a  thickly 
Inhabited  part;  that  Emma  negligently  and 
wrongfully  caused  to  be  stored  in  the  bam 
located  on  the  said  homestead  premises  a 
quantity  of  dynamite,  her  separate  property, 
with  the  knowledge  and  consent- of  her  hus- 
band, George  D.  Wilkinson;  that  such  stor- 
ing on  said  premises  was  a  nuisance  and  a 
menace  to  the  property  of  ail  parties  living 
In  the  Ticlnlty;  that  January  8,  1905,  the 
bam  took  fire  and  such  dynamite  exploded, 
by  reason  whereof  plalntifT's  dwelling  house 
was  severely  injured  to  an  amount  specified. 
Each  of  the  other  causes  of  action  are  Iden- 
tical with  the  first,  except  that  they  allege 
Injury  to  the  buildings  of  other  neighbors 
and  assignments  by  the  respective  owners 
of  the  same  to  the  plaintiff.  No  appearance 
being  made  for  the  respondent  in  this  court, 
appellant,  having  filed  a  brief,  requested  a 
reversal  on  the  merits  In  accordance  with 
the  rule  announced  in  Hughes  v.  Llbby,  42 
Wis.  6S9. 

PER  CURIAM.  After  full  reconsideration 
of  the  reasons  there  assigned,  we  adhere  to 


the  rule  promulgated  In  Hughes  ▼.  Ubby,  42 
Wis.  639,  and  therefore  reverse  the  order  ap- 
pealed from  with  the  same  effect  as  If  we  had 
heard  the  appeal  and  decided  all  the  questions 
raised  by  appellant  in  his  favor  upon  the 
merits. 

The  cause  is  remanded  for  further  proceed- 
ings accordingly. 


NASH  T.   FRIES   et  al. 
(Supreme  0>urt  of  Wisconsin.    June  21,  1906.) 
CoNSTrroTiONAi.  Law— DxPABTicBNTS  OF  6ov- 

EBNMXnT  —  LXOISLATIVB     POWBB  —  DEX^EOA- 

Tion. 

Laws  1905,  p.  60,  c.  21,  provides  for  the 
organization  of  towns  on  compliance  with  sec- 
tion 776b,  requiring  presentation  to  the  cir- 
cuit court  of  a  petition,  to  which  protests  are 
authorized  by  section  775c,  and  section  775d 
declares  that  the  court  shall  file  findings  of 
fact  at  the  close  of  the  hearing,  and  if  it  shall 
appear  that  the  facts  set  forth  in  the  petition 
are  true,  and  all  the  requirements  of  the  three 
preceding    sections    have    been    complied    with, 

in  its  discretion,"  shall  enter  an  order  creat- 
ing the  territory  into  a  town,  naming  the  same, 
etc.  Held,  that  the  discretion  coiuerred  was 
a  mere  legal  discretion  in  determining  whether 
the  statute  had  been  properly  complied  with, 
and  that  section  776d  was  not  therefore,  un- 
constitutional as  vesting  in  the  court  the  legis- 
lative function  of  passmg  on  the  wisdom  and 
policy  of  the  creation  of  the  new  town. 

[Eid.  Note. — For  cases  in  i>oint,  see  vol.  10, 
C!ent  Dig.  Constitutional  Law,  |  105.] 

Appeal  from  Circuit  Court,  Ashland  Coun- 
ty;  John  K.  Parish,  Judge. 

Proceeding  by  Guy  Nash  and  others  for 
the  organization  of  the  town  of  Shanagolden, 
to  which  Joseph  Fries  and  others  filed  objec- 
tions. From  an  order  dismissing  the  petition, 
petitioner  Nash  appeals.  Reversed'  and  re- 
manded. 

Appellant,  together  with  other  citizens 
and  freeholders,  presented  a  petition  alleging 
all  the  facts  required  by  chapter  21,  p.  60, 
Laws  of  1905,  for  the  organization  of  the 
town  of  Shanagolden,  in  Ashland  county, 
whereupon  the  court,  on  motion  of  attorneys 
for  respondent,  dismissed  said  petition,  on 
the  ground  that  section  776d,  or  section  1, 
c.  21,  p.  61,  Laws  of  1906.  under  which 
said  petition  bad  been  filed  1b  unconstitution- 
al, from  which  order  Nash,  one  of  the  pe- 
titioners, appeals. 

Sanborn,  Lamoreux  &  Pray,  for  appellant 
Lamoreux  &  Shea,  for  respondents. 

DODGE,  J.    Chapter  21,  p.  60,  Laws  of 

1905,  provides  that  contiguous  territory  con- 
taining at  least  a  government  township,  be- 
ing part  of  any  town  or  towns  and  having 
at  least  50  resident  electors  and  an  assessed 
valuation  of  at  least  $100,(X)0,  may  be  or- 
ganized Into  a  town  upon  compliance  with 
the  following  three  sections:  The  first  of 
Bald  sections  (section  775b)  provides  for  pres- 
entation to  the  circuit  court  of  a  petition 
by  a  majority  of  the  resident  electors  and 
homesteaders  of  the  proposed  territory,  cor- 
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rectly  describing  fte  same,  naming  the  town 
or  towns  of  which  it  is  a  part,  containing 
the  names  of  the  resident  electors  and  assess- 
ed valuation  of  the  territory  and  the  pro- 
posed name  of  the  new  town,  and  duly  veri- 
fied by  at  least  three  signers.  The  court 
then  fixes  a  date  for  hearing  and  prescribes  no- 
tice. The  next  section  (section  775c)  author- 
ises protests,  and  directs  that  the  hearing  of 
the  petition  shall  be  tried  as  an  Issue  of 
fact  by  the  court.  Then  section  775d  (page 
61)  provides:  "The  court  shall  file  findings 
of  fact  at  the  close  of  such  hearing,  and  If 
it  shall  appear  that  the  facts  set  forth  In 
the  petition  are  true,  and  all  the  requirements 
of  the  three  preceding  sections  have  been 
complied  with.  In  its  discretion,  shall  enter 
an  order  creating  such  territory  into  a  town, 
naming  the  same,"  etc. 

The  question  for  decision,  namely,  the 
constitutionality  of  this  law,  depends  i}pon 
the  construction  which  we  must  give  to  the 
tliree  words,  'in  its  discretion,"  contained  In 
section  775d.  If  they  are  Intended  to  vest 
In  the  court  authority  to  pass  upon  the 
wisdom  and  policy  of  the  creation  of  a  new 
to\m  after  all  of  the  facts  specified  in  the 
statute  have  been  found  to  exist,  then  the 
legislation  clearly  falls  within  the  criticism 
made  In  Re  Village  of  North  Milwaukee,  93 
Wis.  616,  67  N.  W.  1038,  upon  the  statute 
tbei«  considered.  It  would  then  be  obvious 
that  the  Legislature  bad  attempted  to  dele- 
gate to  the  court  the  function  of  deciding  a 
question  of  legislative  policy,  and  not  mei'ely 
ihe  ascertainment  of  the  existence  of  certain 
facts  and  conditions  upon  which  the  Legisla- 
ture had  decided  and  declared  the  purpose 
and  policy  that  a  new  town  should  be  created. 
If,  on  the  other  hand,  this  phrase  may  be 
considered  as  referring  back  to  the  require- 
ment for  filing  findings  of  fact  and  ascertain- 
ment as  to  whether  the  facts  set  forth  in  the 
petition  are  true  and  all  the  requirements 
of  the  three  preceding  sections  have  been 
complied  with,  and  to  call  upon  the  court 
merely  to  exercise  that  judicial  function  of 
judgment  and  discrimination  in  weighing 
evidence  and  making  up  Its  conclusion,  which 
is  also  often  referred  to  as  discretion,  it 
would  not  be  obnoxious  to  the  case  above 
cited.  It  would  then  merely  refer  to  the 
court  the  ascertainment  and  decision  as  to 
tlie  existence  of  certain  necessary  prelimi- 
nary facts,  and,  when  those  facts  are  found 
to  exist,  would  impose  upon  It  the  absolute 
duty  of  making  an  order  which,  by  behest 
of  the  Legislature  Itself,  would  bring  into 
existence  the  new  town.  Thus  the  law  it- 
self would  pass  upon  all  questions  of  policy 
and  expediency,  which  are  legislative,  and 
would  refer  to  the  court  nothing  but  the 
judicial  function  of  trying  and  determining 
the  facts  uuon  which  the  law  is  to  become 
effectiye.  Dowllng  v.  Ins.  Co.,  82  Wis.  63, 
«5  N.  W.  78a  31  L.  R.  A.  112. 

The  phraseology  of  the  section  la  unfor- 


tunate If  the  latter  be  the  leglslatlTe  meaning. 
It  must  be  admitted  that  the  three  words 
tmder  consideration  practically  add  nothing 
to  the  functions  which  would  be  imposed  on 
the  court  by  the  statute  if  they  were  elimi- 
nated, for  no  court  can  properly  and  Judi- 
cially try  an  issue  of  fact  without  the  exer- 
cise of  that  wisdom  and  judgment  which  in 
that  case  would  be  designated  as  discretion. 
Nevertheless,  by  many  authorities,  the  word 
"discretion"  is  properly  enough  used  to  ex- 
press that  Judicial  judgment  in  discriminat- 
ing as  to  weight  and  cogency  between  differ- 
ent witnesses  and  between  conflicting  evi- 
dential y  documents  and  circumstances  which 
must  be  exercised  in  reaching  any  conclusion 
of  fact  from  evidence.  Said  this  court,  per 
Orton,  J.,  in  Murray  v.  Buell,  74  Wis.  14, 
18,  41  N.  W.  1010,  1011:  "There  are  differ- 
ent kinds  of  discretion  that  may  be  exer- 
cised by  the  trial  court  *  •  *.  In  all  cases 
courts  must  exercise  a  discretion  In  the 
sense  of  being  discreet,  circumspect,  prudent, 
and  exercising  cautious  judgment,"  Again, 
by  Pinney,  J.,  In  Dowllng  v.  Ins.  Co.,  92  Wis. 
at  page  68,  66  N.  W.  at  page  739  (31  L.  R.  A. 
112)  by  way  of  quotation,  "half  the  statutes 
on  our  books  are  in  the  alternative,  depending 
upon  the  discretion  of  some  person  or  per- 
sons, to  whom  is  confided  the  duty  of  deter- 
mining whether  the  occasion  exists  for  exe- 
cuting them."  See,  also,  State  v.  Cunning- 
ham, 83  Wis.  90,  137,  63  N.  W.  85,  17  L. 
R.  A.  145,  35  Am.  St  Rep.  27;  Darling  v. 
Westmoreland,  52  N.  H.  401,  408,  13  Am. 
Rep.  55;  Osborne  v.  Bank,  9  Wheat  (U.  S.) 
666,  6  Li  Ed.  201. 

It  Is,  of  course,  the  duty  of  courts  to  pre- 
sume an  Intention  on  the  part  of  the  Legis- 
lature to  act  constitutionally,  and,  as  be- 
tween two  constructions  of  a  statute,  one  of 
which  would  be  within  the  legislative  power 
and  the  other  forbidden  to  it  to  adopt  the 
former  If  at  all  reasonable.  It  Is  only  when 
the  vmconstitutlonal  purpose  Is  clear  beyond 
a  reasonable  doubt  that  a  court  can  be  jus- 
tified in  declaring  void  an  act  of  the  Legisla- 
ture. Atty.  Gen.  v.  Eau  Claire,  37  Wis.  400, 
438;  Johnson  v.  City  of  Milwaukee,  88  Wis. 
383,  389,  60  N.  W.  270;  Verges  v.  Milwaukee 
Co.,  116  Wis.  191,  198,  98  N.  W.  44.  In 
view  of  there  considerations  we  deem  It 
permissible,  and  therefore  our  duty,  to  read 
this  law  as  commanding  the  court  upon  pres- 
entation of  such  petition  as  is  required,  to 
enter  the  order  of  Incorporation,  If,  upon 
trial  of  the  facts,  exercising  in  so  doing  that 
discretion  which  always  rests  with  the  trier 
of  facts.  It  finds  the  conditions  prescribed 
by  the  statute  to  have  been  duly  alleged  and 
to  exist,  and  consequently  to  hold  that  It 
does  not  confer  npon  the  court  any  authority 
to  exei-cise  Ifci  discretion  over  the  expediency 
or  propriety  of  making  the  order  when  such 
facts  are  found.  Upon  this  construction 
there  is  nothing  of  the  legislative  function 
attempted  to  be  vested  in  the  court  and  there- 
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fore  tbe  objection  made  to  the  law  la  un- 
tenable. 

Order  appealed  from  Is  reversed,  and 
cause  remanded  for  further  proceedings  Ac- 
cording to  law. 


HODGE  et  al.  t.  WALLACE  et  al. 
(Supreme  Court  of  Wisconsin.    June  21,  1906.) 

Bnxa  AND  Notes— Bora  Fide  Pubohaskbs— 
Taking  Aftbb  Matukitt— Time  of  Taking. 
Where  a  note  provides  that  any  delinquen- 
cy in  payment  of  interest  shall  cause  the  whole 
note  to  immediately  become  due,  one  who  takes 
it  after  such  a  delinquency  is  not  a  holder  in 
due  rourse  within  Laws  1899,  p.  705,  c.  356, 
I  1676-22,  defining  a  holder  in  due  course  as 
one  who  among  other  things  takes  the  instru- 
menf  before  it  is  overdue. 
[Ed.   Note. — For  cases  in  point,  see  voL  T, 


n  po 
.Hi 


Cent.  Dig.  Bills  and  Notes,  H  870-874.] 

Appeal  from  Circuit  Court,  Price  County; 
John  K.  Parish,  Judge. 

Action  by  Oeorxe  O.  Hodge  and  others 
against  George  G.  Wallace  and  others. 
From  a  Judgment  In  favor  of  defendants, 
plaintiffs  appeal.    Reversed  and  remanded. 

This  action  was  commenced  March  14, 1906, 
to  recover  the  amount  due  on  three  promis- 
sory notes  each  bearing  date  April  15,  1903, 
for  $1,000,  iwyable,  respectively,  July  15, 
1904,  July  16,  1005,  and  July  15,  1006,  with 
interest  at  6  per  cent  per  annvm,  payable  to 
Robert  Burgess  &  Son  or  order,  and  signed 
by  all  of  the  11  defendants,  and  on  each  note 
there  was  indorsed  as  payment  under  date  of 
AprU  17, 1903,  $200.  Omitting  the  signatures 
and  Indorsements  the  note  first  reads  as 
follows:  'Ul.OOO.Oa  Prentice,  Wis.,  April 
15th,  1903.  On  July  15th,  1904,  after  date 
for  value  received,  we  Jointly  and  severally 
promise  to  pay  Robert  Burgess  &  Son,  or 
order,  One  Thousand  Dollars,  at  Prentice, 
Wis.,  with  Interest  at  the  rate  of  6  per 
cent,  per  annum  from  date  until  paid;  Inter- 
est payable  annually.  It  Is  stipulated  and 
agreed  that  if  any  payment  or  part  payment 
hereon,  or  any  Interest  shall  become  due 
and  unpaid,  such  dellnqueuty  snail  cause 
the  whole  note  to  immediately  become  due 
and  collectible.  In  signing  this  note  I 
waive  notice  of  protest  and  extension  of 
time."  Each  of  the  other  two  notes  reads 
the  same  except  one  was  payable  July 
16,  1905,  and  the  other  July  15,  1906.  The 
complaint  alleges  three  causes  of  action  one 
on  each  of  said  notes,  and  each  alleges  that, 
April  21,  1904,  "the  said  note  was,  for  value, 
duly  sold,  assigned,  and  transferred  by  said 
Robert  Burgess  &  Son  to  L.  J.  Hodge  &  Son, 
and  that  thereafter  and  on  the  Sd  day  of  May, 
1904,  and  before  the  maturity  of  said  note, 
the  same  was,  for  value,  duly  sold,  assigned, 
and  transferred  to  the  plaintiff  herein,  who 
thereupon  became,  ever  since  have  been,  and 
now  are  the  lawful  owners  and  holders  there- 
of." Tbe  first  cause  of  action  also  alleges,  in 
effect,  that  the  note  became  due  July  16, 1904;* 


that  nothing  had  been  paid  thereon  aside 
from  the  indorsement  mentioned,  and  $78.19 
paid  by  each  of  three  of  the  defendants  on 
and  after  said  last-mentioned  date,  leaving 
due  and  unpaid  thereon  $620.82  with  interest 
thereon  from  July  28,  19(M,  at  6  per  cent 
The  second  cause  of  action,  In  addition  to  the 
facts  mentioned,  alleges,  in  effect  that  the  an- 
nual Interest  in  the  sum  of  $48.02  became  due 
and  payable  thereon  April  15, 1904,  but  that  no 
part  thereof  was  paid  except  $15.35,  and  that 
by  reason  of  the  failure  to  pay  said  interest, 
and  the  terms  of  the  note,  the  whole  thereof 
became  due  and  payable  before  the  commence- 
ment of  this  action;  that  substantially  the 
same  allegations  were  made  in  the  third 
cause  of  action.  The  defendants  answered 
by  way  of  admissions,  denials,  and  counter 
allegations  to  the  effect  that  each  of  said 
notes  was  signed  by  the  defendants  on  condi- 
tion that  the  signaure  of  one  William  Goetz- 
ke  would  also  be  affixed  thereto,  but  which 
was  never  done,  and,  hence,  that  none  of 
said  Instruments  ever  took  effect  as  promis- 
sory notes  and  were  never  delivered;  that 
said  notes  were  procured  from  each  of  the 
defendants  by  false  and  fraudulent  represen- 
tations and  under  duress;  that  such  signa- 
tures were  procured  under  the  fraudulent  pre- 
tense that  Robert  Burgess  &  Son  were  selling 
to  each  of  the  defendants  and  others  a  share 
of  stock  In  a  company  to  be  organized  for 
the  purpose  of  purchasing  from  them  an  im- 
ported, full-blooded,  registered  Percheron 
stallion,  and  that  each  such  share  of  stock 
was  of  the  par  value  of  $200,  and  that  there 
were  to  be  15  shares  in  all,  and  that  each 
signer  would  become  the  owner  of  one- 
fifteenth  interest  in  the  stallion  for  $200;  and 
that  such  signatures  were  taken  In  a  t)ook  in 
which  no  complete  contract  or  agreement  ap- 
peared; that  such  signatures  were  either  at- 
tached to  another  leaf  and  fraudulently  con- 
cealed or  subsequently  fraudulently  attached 
to  a  pretended  agreement  to  purchase  such 
stallion,  to  which  none  of  the  defendants 
ever  consented;  that  the  obligations  of  each 
of  the  defendants  were  entirely  verbal  and 
made  in  reliance  upon  such  representations; 
that  the  defendants  were  each  Induced  by 
such  duress  and  fraudulent  representations  to 
sign  such  instruments  upon  the  assurance  of 
Burgess  &  Son  that  no  greater  liability  was 
thereby  created  against  any  of  the  defendants 
than  $200;  that  the  signature  of  the  defend- 
ant Clemens  to  such  preliminary  agreement 
was  so  procured  when  Clemens  was  so  in- 
toxicated as  not  to  understand  tbe  nature  of 
his  acts,  and  such  Intoxication  was  procured 
by  said  Burgess  &  Son  for  the  purpose  of 
obtaining  such  signature;  that  the  pedigree 
and  condition  of  said  stallion  were  not  as 
represented  nor  as  warranted  nor  suitable 
for  the  purposes  represented,  as  Burgess  & 
Son  then  well  knew,  and  was  not  worth  to 
exceed  $225;  that  at  the  time  of  signing  said 
instruments,  each  of  the  said  defendants  re- 
ceived as  consideration  therefor  an  Instrument 
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purporting  to  be  a  certificate  of  stock,  reciting 
tlierem  that  the  obligation  of  each  defendant 
was  his  Joint  note  for  9200,  but  that  the  same 
-was  not  a  certificate  of  stock,  and  no  such 
company  had  been  organized,  and  the  same 
-was  of  no  value;  and  that  the  consideration 
for  said  Instruments  totally  and  wholly  failed, 
and  that  the  plaintlfC  took  said  Instruments 
with  full  knowledge  of  such  false  representa- 
tions, pretenses  and  warranties.  At  the  close 
of  the  trial  of  the  Issues  thus  Joined  the  court 
directed  a  verdict  of  no  cause  of  action 
against  the  plaintiffs  and  In  favor  of  the  de- 
fendants, and  from  the  Judgment  entered 
thereon  with  costs,  the  plaintiffs  bring  this 
appeal. 

Barry  k,  Barry  and  Barnes  &  Magoon,  for 
appellants.  J.  W.  Hicks  and  James  O'Leary, 
for  respondents. 

CASSODAT,  0.  J.  (after  stating  the  facts). 
At  the  close  of  the  testimony  the  plaintiffs 
moved  the  court  to  direct  a  verdict  In  their 
favor  and  against  the  defendants  for  the 
full  amount  of  principal  and  interest  men- 
tioned In  the  three  notes,  but  subsequently 
asked  leave  to  withdraw  such  motion  and  to 
withdraw  the  second  and  third  canses  of  ac- 
tion, and  renewed  their  motion  to  direct 
a  verdict  In  favor  of  the  plaintiffs  and 
against  the  defendants  for  the  amount  named 
In  the  first  cause  of  action,  which,  by  the 
express  terms  of  the  note,  l>ecame  due  and 
payable  several  months  prior  to  the  com- 
mencement of  the  action.  The  court  denied 
snch  motions  and  directed  a  verdict  in  favor 
of  the  defendants,  and  counsel  for  the  plain- 
tiffs assign  such  rulings  as  errors.  The 
claim,  on  the  part  of  the  plaintiffs.  Is  to  the 
effect  that  It  appears,  from  the  uncontra- 
dicted evidence,  that  the  plaintiffs  became 
the  owners  and  holders  of  each  of  the  three 
notes  In  good  faith  and  for  value  and  before 
maturity  and  In  the  usual  course  of  business, 
and,  hence,  took  the  same  "free  from  any 
defect  of  title  of  prior  parties,  and  free  from 
defenses  available  to  prior  parties  among 
themselves."  Sections  1676-22,  1676-25,  and 
167ft-27,  pp.  705,  707,  708,  c.  356,  Laws  1899. 
On  the  other  hand,  it  is  claimed,  on  the  part 
of  the  d^endants,  that,  by  virtue  of  the 
stipulation  contained  In  each  of  the  three 
notes,  the  wbole  of  the  principal  and  Interest 
named  therein  became  due  and  payable  six 
days  prior  to  the  time  when  the  notes  were 
transferred  by  Robert  Burgess  &,  Son  to  L. 
J.  Hodge  &  Son  and  nearly  three  weeks  prior 
to.  the  time  when  they  were  transferred  by 
L.  3.  Hodge  &  Son  to  the  plaintiffs.  That 
stipulation  is  set  forth  in  the  foregoing 
statement  and  need  not  X»  here  repeated. 
each  note  required  Interest  to  be  paid  thereon 
"at  the  rate  of  6  per  cent  per  annum  from 
date  until  paid;  Interest  payable  annually." 
Tbe  stipolatlon  Is  to  the  effect  that  "if  any 
payment  or  part  payment  •  •  •  or  any 
interest"  thereon,  should  "become  due  and  xax- 
paid,  SDch  delinquency"  should  "cause  the 


whole  note  to  Immediately  become  due  and 
collectible." 

Counsel  on  l>oth  sides  refer  to  adjudica- 
tions which  they  claim  to  be  in  support  of 
their  respective  contentions.  The  case  pre- 
sented is  clearly  distinguishable  from  those 
where  the  stipulation  for  accelerating  the 
maturity  of  the  note  or  notes  on  nonpayment 
of  interest  or  other  default,  is  contained  in 
a  mortgage  or  trust  deed  given  to  secure  the 
same,  and  wblcb  mortgage  or  trust  deed  and 
notes  are  construed  in  some  Jurisdictions  as 
one  Instrument  in  law.  In  such  a  case,  the 
note  or  notes  may  be  transferred  without  the 
transferee  having  any  knowledge  of  such 
stipulation  in  the  mortgage  or  trust  deed. 
Here  the  stipulation  Is  In  tbe  notes  them- 
selves, and  every  transferee  of  the  same 
necessarily  took  them  with  knowledge  of  such 
stipulation.  So  the  case  presented  differs 
from  those  where  one  of  a  series  of  notes 
or  an  Installment  of  interest  has  become  due 
and  unpaid,  with  no  stipulation,  as  here^  that 
"such  delinquency  shall  cause  the  whole  note 
to  Immediately  become  due  and  collectible." 
Thus  It  was  held  by  this  court,  long  ago, 
that:  "an  Indorsee  of  several  notes  of  the 
same  maker,  secured  by  one  mortgage  bearing 
the  same  date,  and  payable  to  the  order  of  the 
same  person  at  different  periods,  Is  not 
chargeable  with  notice  of  any  equitable  de- 
fense of  the  maker  against  such  of  the  notes 
as  were  not  due  at  the  time  of  the  indorse- 
ment, by  reason  of  the  fact  that  one  of  tbe 
notes  was  then  over  due.  Nor  is  be  charge- 
able with  such  notice  by  reason  of  the  fact 
that  the  notes  bore  interest  payable  annually, 
and  that  one  year's  Interest  on  all  of  them 
was  due  and  unpaid  at  the  time  of  the  In- 
dorsement" Boss  V.  Hewitt,  15  Wis.  200. 
To  the  same  effect  Kelley  v.  Whitney,  45 
Wis.  110,  115-117,  30  Am.  Rep.  697;  Patter- 
son V.  Wright,  64  Wis.  289,  292,  25  N.  W.  10. 
These  cases  do  not  go  to  the  extent  of  sup- 
porting the  contention  of  the  plaintiffs.  So 
the  case  presented  Is  distinguishable  from 
those  where  tbe  stipulation  for  accelerating 
the  maturity  of  the  note  or  notes  contained 
therein  is  made  optional  with  the  payee  or 
mortgagee  or  bis  representatives  or  assigns. 
Schoonmaker  v.  Taylor,  14  Wis.  313,  314, 
316;  Thorp  v.  Mlndeman,  123  Wis.  149,  101 
N.  W.  417,  68  Ia  R.  A.  146.  There  is  nothing 
in  any  of  the  stipulations  or  notes,  here  in- 
volved, to  warrant  the  suggestion  that  the 
payees  or  transferees  of  any  one  of  them 
were  thereby  given  such  optional  right  to 
declare  the  whole  note  due  and  payable  on 
failure  to  pay  the  annul  Interest  which 
by  tbe  express  terms  of  each  note  became 
absolutely  due  and  payable  April  16,  1904. 
On  the  contrary,  it  is  expressly  and  clearly 
declared  therein  that  "such  delinquency  shall 
cause  the  whole  note  to  immediately  become 
due  and  collectible."  To  construe  such  lan- 
guage as  merely  optional  or  permissive  would 
be  to  destroy  the  clearly  expressed  contract 
which  the  parties  made  for  themselves  and 
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to  force  npon  tbem  a  contract  to  which 
neither  of  them  ever  gave  their  consent. 
The  terms  of  the  contract  are  so  clear  as  to 
seemingly  preclude  construction.  This  may 
account  for  the  small  number  of  adjudica- 
tions upon  the  precise  point  here  presented. 
In  the  absence  of  such  express  stipulation, 
and  notwithstanding  the  rulings  In  the  cases 
cited,  It  was  held  by  this  court,  several  years 
ago,  that  "one  who  takes  a  promissory  note, 
which  shows  that  interest  on  the  principal 
sum  therein  named  is  past  due  and  unpaid, 
talces  it  subject  to  all  equities  between  the 
original  parties."  Hart  v.  Sticimey,  41  Wis. 
630,  22  Am.  Rep.  728.  That  case  followed 
I^ewell  T.  Gregg,  51  Barb.  263.  To  the  same 
effect,  First  National  Bank  v.  Forsyth,  67 
Minn.  257,  69  N.  W.  909,  64  Am.  St  Rep. 
415.  Such  ruling,  however,  was  out  of  har- 
mony with  the  decisions  of  this  court  already 
cited,  and  goes  beyond  what  Is  necessary 
to  sustain  the  contention  of  the  defendants 
in  this  case — ^l>ased  on  such  express  stipula- 
tion. In  a  much  later  case  bearing  upon  that 
question  this  court  held  that:  "The  fact  that 
a  note  bearing  interest  payable  semi-annually 
was  dated,  executed,  and  delivered  on  a  cer- 
tain day,  fixes  the  date  for  the  payment  of 
installments  of  interest  at  the  end  of  every 
six  months  thereafter,  and  no  demand  was 
necessary  to  create  a  default."  Zautcke  v. 
North  Mil.  T.  Co.,  95  Wis.  21,  69  N.  W.  978. 
It  seems  to  be  pretty  well  settled,  that:  "If 
the  principal  of  the  paper  Is  payable  in  in- 
stallments, the  paper  Is  considered  as  dishon- 
ored by  the  failure  to  pay  any  one  installment 
when  it  fell  due,  whether  the  entire  debt 
became  due  on  such  a  failure  to  pay  or  not, 
and  a  subsequent  transferee  takes  it  subject 
to  all  the  equities."  Tiedeman  on  Com. 
Paper,  {  297 ;  Vinton  v.  King,  4  Allen  (Mass.) 
562;  Field  T.  Tlbbetts,  57  Me.  358,  99  Am. 
Dec.  779;  2  Rand.  Com.  Paper  (2d  Ed.)  { 
1047.  But  It  is  said  by  the  same  author  that: 
"It  Is  doubtful  whether  the  same  rule  applies 
to  the  failure  to  pay  an  installment  of  inter- 
est, unless  the  parties  have  stipulated  that 
the  entire  debt  shall  become  due  on  the  fail- 
ure to  pay  the  Interest  Although  it  has 
been  held  that  the  failure  to  pay  the  Interest 
will  destroy  the  negotiability  of  the  paper, 
with  or  without  this  stipulation,  the  better 
opinion  is  that.  In  the  absence  of  such  a 
stipulation,  the  failure  to  pay  an  installment 
of  Interest  does  not  affect  the  future  negoti- 
ability of  the  note  or  bill."  Id.  It  was  held 
in  Massachusetts  more  than  100  years  ago, 
that:  "Upon  a  note  payable  in  8  years  with 
interest  payable  annually,  an  action  lies  for 
the  Interest  before  the  principal  Is  payable." 
Oreenleaf  v.  Kellogg,  2  Mass.  568.  To  the 
same  effect  Cooley  t.  Rose,  3  Mass.  221; 
Walker  v.  Kimball,  22  III.  537 ;  Morgenstem 
V.  Klees,  30  111.  422 ;  Failing  v.  Clemmer,  49 
Iowa,  104;  Mills  t.  Town  of  Jefferson,  20 
Wis.  54.  It  is  said  by  Mr.  Randolph  that 
"a  municipal  bond,  like  a  bill  or  note,  may  be 
conditioned  on  default  in  the  payment  of 


interest,  and  will,  in  such  case,  mature  Ac- 
cordingly, although  by  its  terms  the  prin- 
cipal was  not  otherwise  to  become  payable 
for  many  years.  A  provision  of  this  sort 
— e.  g.  that  a  note  drawing  Interest  annually 
shall  become  due  on  failure  to  pay  the  in- 
terest— ^may  be  contained  In  a  collateral  deed 
of  trust  or  other  instrument"  2  Rand.  Com. 
Paper  (2d  Ed.)  t  1048.  So  it  Is  said  by  Mr. 
Daniel  that:  "Where  it  is  provided  in  the 
bonds  themselves,  that  if  default  be  made  as 
to  any  interest  coupon,  the  bonds  shall  be 
due  and  payable,  they  so  become  on  default 
of  payment  of  any  coupon."  2  Daniel,  Neg. 
Inst  (5th  Ed.)  §  1506-a.  Thus  it  has  been 
held  in  Georgia  that  "municipal  bonds,  hav- 
ing on  their  face  many  years  to  run,  but  is- 
sued and  put  In  circulation  with  an  indorse- 
ment upon  each  of  them,  to  the  effect  that 
in  case  default  be  made  in  paying  any  of 
the  interest  coupons  at  maturity,  then,  as  a 
part  of  the  contract,  the  bond  itself  shall  be- 
come due  and  payable,  are  legally  due,  as 
to  the  whole  of  the  principal,  whenever  a 
default  In  paying  Interest  according  to  any 
of  the  coutktns  occurs.  Time  is  of  the  essence 
of  the  contract"  Mayor,  etc.,  of  Griffin  v. 
City  Bank  of  Macon,  58  Ga.  684,  following, 
and  to  the  same  effect  Sneed  v.  Wiggins, 
3  Ga.  94;  Ottawa  Northern  Plank  Road  Co. 
V.  Murray,  15  111.  336;  Ferris  v.  Ferris,  28 
Barb.  (N.  Y.)  29.  See,  also,  Lybrand  v.  Fuller, 
30  Tex.  ClT.  App.  116,  69  S.  W,  1006;  First 
Nat  Bank  t.  Pe(&,  8  Kan.  660.  But  there 
are  adjudications  the  other  way,  notably  one 
particularly  relied  upon  by  counsel  for  the 
plaintiffs.  Chicago  Ry.  Co.  v.  Merchants' 
Bank,  136  U.  S.  268,  284-286,  10  Sap.  Ct  999, 
34  li.  Ed.  849,  affirming  (O.  C.)  25  Fed.  809. 
We  must  hold  that  by  the  express  terms  of 
the  stipulation  and  the  default  in  paying  the 
annual  interest  which  became  due  and  payable 
April  15,  1904,  the  whole  of  each  note  "im- 
mediately became  due  and  collectible."  It 
follows  from  what  has  been  said  that  the 
plaintiffs  took  the  notes  after  they  became 
due  and  payable  and  subject  to  the  equities 
between  the  original  parties. 

2.  But  we  are  constrained  to  bold  that  it 
was  error  to  direct  a  verdict  in  favor  of  the 
defendants.  We  find  no  defense  established 
by  undisputed  evidence.  The  defense  of 
duress  seems  to  be  without  foundation  so  far 
as  the  record  before  us  is  concerned.  What 
constitute  duress  has  frequently  been  stat- 
ed by  this  court  City  National  Bank  v. 
Kusworm,  91  Wis.  166,  178,  64  N.  W.  813; 
Wolff  V.  Bluhm,  95  Wis.  257,  269,  70  N.  W. 
73,  60  Am.  St  Rep.  115 ;  Mack  v.  Prang,  104 
Wis.  1,  6,  79  N.  W.  770,  45  U  R.  A.  407,  76 
Am.  St  Rep.  848;  Galusba  r.  Sherman,  lOS 
Wis.  263,  280;  281,  81  N.  W.  495,  47  L.  R.  A. 
417;  Rochester  Machine  Tool  Works  t. 
Weiss,  108  Wis.  545,  84  N.  W.  866 ;  Anderson 
v.  Anderson,  122  Wis.  480,  485,  486,  100  N. 
W.  829.  All  the  authorities  agree  that  duress 
exists  where  one  party,  by  the  unlawful  act 
of  another  party,  has  been  induced  to  make 
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a  contract  or  perform  some  other  act  under 
drctimstances  wblcb  deprived  blm  of  the 
exercise  of  free  will.  Id.  In  case  of  duress 
tbe  volition  of  tbe  victim  Is  nsnally  over- 
come by  fear  of  Imminent  Injury  to  bla 
person  or  property,  and,  bence,  it  Is  a  gross 
species  of  fraud.  Id.  Wbether  daress  ex- 
ists In  a  particular  transaction  Is  usually  a 
question  of  fact  for  the  Jury.  Id.  But  In  the 
case  at  bar  the  evidence  seems  to  be  InsuflS- 
cient  to  take  that  question  to  tbe  Jury. 
While  the  evidence  may  be  Insufficient  to 
establish  mental  incapacity  by  reason  of  In- 
toxication of  one  of  the  defendants,  yet  it 
may  have  been  admissible  as  tending  to  prove 
the  manner  In  which  his  signature  was  pro- 
cured. We  are  constrained  to  hold  that  tbe 
evidence  on  the  questions  of  false  and  fraudu- 
lent representations  was  sufficient  to  take 
the  case  to  the  Jury.  Those  were  tbe  import- 
ant issues  in  the  case.  Such  issues  were 
broad  and  Included,  not  only  representations 
respecting  the  horse,  but  the  means  resorted 
to  and  the  manner  olbohtaining  the  signatures 
of  the  respective  defendants.  All  facts  and 
circumstances  bearing  upon  such  issues  were 
admissible  in  evidence.  As  there  must  be 
a  new  trial  upon  such  issues,  we  refrain 
from  further  discussion  of  the  evidence. 
The  direction  of  the  verdict  In  favor  of  tbe 
defendants  was  error. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  Is  remanded  for  a 
new  triaL 
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(Supreme  CSonrt  of  Wisconsin.    June  21,  1906.) 

Deeds— RKSKBVATioiT—GoRBTBucTion  —  Pat- 
iCERT  07  Taxes. 

Where  a  deed  contained  a  reservation  of  all 
the  timber  of  certain  kinds  on  the  land  with  tbe 
right  to  remove  the  same  before  a  certain  date, 
and  declared  that  the  grantor  should  "pay  all 
taxes  on  the  land  •  •  *  until  it  should  give 
a  written  release  of  tbe  timber,  specifying  par- 
ticularly what  descriptions  of  land  were  so  re- 
leased, the  grantor  was  only  bound  to  pay  such 
taxes  as  had  become  a  lien  on  the  land  by  de- 
livery of  the  tax  roll  and  warrant  containing  the 
assessment  thereon  to  the  town  treasurer,  as 
provided  by  Rev.  St.  1898,  {  1081,  prior  to  the 
release  of  the  land. 

Appeal  from  Circuit  Court;  Ashland 
Connty;     John  K.  Parish,  Judge. 

Action  by  Samuel  F.  Snlveley  against  the 
Keystone  Lumber  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Geo.  F.  Merrill,  for  appellant  Luse, 
Powell,  De  Forrest  &  Luse,  for  respondent. 

WINSLOW,  J.  This  Is  an  action  to  re- 
cover of  the  defendant  the  amounts  paid  by 
tbe  plalntlfT  as  taxes  upon  certain  lands,  on 
tbe  ground  that  the  defendant  agreed  to  pay 
tliem.  Tbe  facts  are  simple.  Tbe  defendant 
originally  owned  the  lands.  March  11,  1901, 
it  conveyed  them  by  watranly  deed  to  one 


Ogden,  the  deed  containing  a  reservation  of 
all  the  timber  of  certain  kinds  upon  tbe  land, 
with  the  right  to  cut  and  remove  tbe  same 
on  or  before  May  19,  1906,  and  the  further 
provision  that  the  grantor  should  "pay  all 
taxes  upon  the  lands  *  •  •  until  It 
shall  give  written  release  of  said  timber, 
specifying  particularly  what  descriptions  of 
land  are  so  released."  Ogden  conveyed  the 
lands  to  the  plaintiff  December  7,  1901. 
November  23,  1901,  tbe  defendant  gave  writ- 
ten notice  to  Mr.  Ogden  that  it  bad  removed 
tbe  timber  from  certain  parcels  of  the  land 
particularly  described  and  released  said 
lands.  November  12,  1902,  It  gave  like  notice 
to  the  plaintiff  as  to  certain  other  parcels, 
and  on  November  12,-1903,  it  gave  like  notice 
as  to  tile  remaining  parcels.  Tbe  defendant 
did  not  pay  the  taxes  for  1901  upon  tbe 
lands  released  November  23,  1901,  nor  did  It 
pay  the  taxes  for  1902  on  the  lands  released 
In  November  of  that  year,  nor  tbe  taxes  for 
1903  on  tbe  lands  released  In  November  of 
that  year.  In  June,  1904,  tbe  plain- 
tiff redeemed  said  lands  from  tbe  sales 
for  said  unpaid  taxes,  and  brings  this 
action  to  recover  the  amounts  so  pa!d.  The 
plaintiff  claims  that  as  the  town  taxes  were 
levied  as  early  as  September  in  each  year, 
and  the  state  and  county  taxes  early  In 
November,  they  were  all  "taxes  upon  the 
lands"  existing  prior  to  the  dates  of  the  re- 
leases, and  should  have  been  paid  by  tbe  de- 
fendant under  its  agreement  Tbe  defend- 
ant on  tbe  other  band,  claims  that  the  taxes 
did  not  become  taxes  upon  the  lands  within 
the  meaning  of  tbe  reservation  clause  in  the 
deed  until  December  in  each  year,  when  the 
clerk  of  the  town  delivered  tbe  tax  roll  and 
warrant  to  the  town  treasurer  imder  the 
provisions  of  section  1081,  Wis.  Rev.  St  1898. 
The  trial  court  adopted  the  plaintitTs  view 
of  the  meaning  of  the  agreement  but  we 
think  the  defendant's  view  is  correct  It  is 
simply  a  question  of  construction  of  lan- 
guage. Tbe  language  is  as  follows,  "tbe 
grantor  to  pay  all  taxes  npon  the  lands  upon 
which  the  timber  Is  reserved  until  It  shall 
give  written  release  of  said  timber."  It 
seems  to  us  that  the  natural  meaning  of  this 
language  •is  that  the  grantor  Is  to  pay  all 
taxes  which  have  reached  definite  shape  as 
a  Hen  upon  the  lands  by  extension  upon  the 
tax  roll  prior  to  tbe  release.  It  could  hardly 
have  been  the  intention  of  the  parties  that 
the  grantor  was  to  pay  taxes  tbe  amount  of 
which  had  not  yet  been  ascertained  and 
which  could  not  be  paid  to  any  officer  prior 
to  the  release.  It  Is  true  that  taxes  are 
levied  In  gross  upon  tbe  entire  property  of 
the  town  months  before  tbe  warrant  is  de- 
livered to  tbe  treasurer,  but  they  do  not  be- 
come a  specific  lien  or  charge  upon  any  par- 
cel of  land  until  they  have  been  extended  up- 
on tbe  tax  roll,  and  the  warrant  of  col- 
lection has  been  issued.  Spear  v.  Door 
County,  65  Wis.  298,  27  N.  W.  60.  Tbe  stat- 
ute does  not  consider  them  as  liens  upon  the 
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land  until  the  date  of  the  warrant  Wis. 
Rev.  St  1898,  {  1163. 

We  think  It  very  clear  that  the  parties  In- 
tended by  their  agreement  that  the  grantor 
should  pay  all  taxes  which  had  become  Hens 
upon  the  land  so  that  they  could  be  paid 
prior  to  the  release,  and  none  others. 

Judgment  reversed,  and  action  remanded, 
with  directions  to  dismiss  the  complaint 


TOMKINS  T.  GAMPBELIk 
(Supreme  Court  of  Wisconsin.    June  21,  1906.) 

Indians  —  Lands  —  Aixotmxnis  —  FedxbaIi 
CoNTBOL  OF  Proceeds. 

A  patent  issued  to  a'n  Indian  allottee,  pur- 
suant to  the  treaty  of  September  30,  1854,  au- 
.  thorizing  the  President  to  assign  land  to  Indians 
with  such  restrictions  on  the  power  of  aliena- 
tion as  he  ma^  impose,  stipulated  that  neither 
he  nor  hia  heirs  should  sell  the  tract  without 
the  consent  of  the  President  Regulations  ap- 
proved by  the  President  provided  that  the  pro- 
ceeds of  timber  taken  from  allotted  lands  should 
be  deposited  in  a  national  bank  subject  to  check 
of  the  Indian  owner  of  the  allotment  counter- 
signed by  the  Indian  agent  Hetd  that  though 
the  allottee  became  a  citizen  under  Act  Cong. 
h-eb.  8,  1887,  c  119,  24  Stat  888,  providing  that 
citizenship  be  accorded  to  allottees,  etc.,  hia 
power  to  dispose  of  the  proceeds  received  from 
the  sale  of  his  timber  was  subject  to  the  ap- 
proval of  the  Indian  agent 

Appeal  from  Circuit  Court  Ashland  Coun- 
ty ;  John  E.  Parish,  Judge. 

Action  by  W.  M.  Tomklns  against  S.  W. 
Campbell.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  with  directions. 

This  is  an  appeal  from  an  order  overrul- 
ing a  general  demurrer  to  the  plaintiff's  com- 
plaint The  complaint  alleges,  in  substance, 
that  one  Antoine  Sailor  is  an  Indian  of  the 
Bad  River  reservation,  bom  within  the  juris- 
diction of  the  United  States,  and  that  defend- 
ant Campbell  is  the  Indian  agent  of  the 
La  Polnte  Indian  agency ;  that  a  treaty  was 
made  with  the  Chippewa  Indians  of  Lake  Su- 
perior and  the  Mississippi  September  30, 1864, 
of  which  the  third  article  is  as  follows: 
"Article  Three.  The  United  States  will  de- 
fine the  boundaries  of  the  reserved  tracts, 
whenever  It  may  be  necessary,  by  actual  sur- 
vey, and  the  President  may,  from  time  to 
time,  at  his  discretion,  cause  the  whole  to  be 
surveyed,  and  may  assign  to  each  head  of  a 
family,  or  a  single  person  over  twenty-one 
years  of  age,  eighty  acres  of  land  for  his 
or  their  separate  use;  and  be  may,  at  bis 
discretion,  as  fast  as  the  occupants  become 
capable  of  transacting  their  own  affairs,  is- 
sue patents  therefor  to  such  occupants,  with 
such  restrictions  of  the  power  of  alienation 
as  he  may  see  fit  to  Impose.  And  he  may 
also  at  his  discretion,  make  rules  and  reg- 
ulations respecting  the  disposition  of  the 
lands  in  case  of  the  death  of  the  head  of  a 
family  or  single  person  occupying  the  same, 
or  In  case  of  its  abandonment  by  him.  And 
he  may  also  assign  other  lands  In  eocchange 


for  mineral  lands,  if  any  mcb  are  found  in 
the  tracts  herein  set  apart  And  he  may  also 
make  such  changes  in  the  boundaries  of  such 
reserved  tracts  or  otherwise  as  shall  be  nec- 
essary to  prevent  Interference  with  any  vest- 
ed rights.  All  necessary  roads,  highways  and 
railroads,  the  lines  of  which  may  run  through 
any  of  the  reserved  tracts,  shall  have  the 
right  of  way  through  the  same,  compensa- 
tion being  made  therefor  as  In  other  cases." 
The  complaint  further  alleges  that  In  ac- 
cordance with  the  terms  of  this  treaty,  the 
President  of  the  United  States,  on  May  31, 
1898,  approved  the  selection  by  said  Sailor 
of  two  40-acre  tracts  of  land  on  the  Bad 
River  reservation,  and  on  August  29th  Issued 
and  delivered  to  said  Sailor  a  patent  covering 
said  tracts,  which  contained  the  proviso  that 
neither  said  Sailor  nor  his  heirs  should  sell, 
lease,  or  in  any  manner  alienate  said  tract 
without  the  consent  of  the  President  of  the 
United  States ;  that  on  March  31,  1899,  said 
Sailor,  with  the  consent  of  the  President,  sold 
the  merchantable  timber  upon  his  said  allotted 
lands  to  one  Steams,  under  a  written  con- 
tract by  the  terms  of  which  Steams  agreed 
to  pay  certain  prices  per  thousand  for  said 
timber  "to  the  United  States  Indian  agency 
for  the  La  Polnte  agency.  In  trust  for  the 
said  Sailor";  that  Steams  immediately  com- 
menced to  cut  and  remove  said  timber,  and 
that  there  is  now  in  possession  of  said  Indian 
agent  the  sum  of  4^8.83,  received  by  him 
from  said  Steams  for  such  timber,  in  trust 
for  said  Sailor;  that  on  the  30th  day  of 
June,  1905,  said  Sailor,  for  a  valuable  con- 
sideration, assigned  said  amount  so  due  him 
from  said  agent  by  an  Instrument  in  writing, 
to  the  plaintiff,  and  directed  that  the  same 
be  paid  to  the  plaintiff,  and  that  plaintiff 
has  demanded  payment  of  said  sum  to  him, 
but  the  defendant  has  refused  and  still  re- 
fuses to  pay  the  same,  and  refuses  to  deposit 
the  same  in  bank  or  countersign  Sailor's 
check  therefor,  and  refuses  to  pay  said  sum 
to  Sailor  or  his  assigns,  except  in  monthly 
payments  of  $10  each.  Certain  rules  and  reg- 
ulations approved  by  the  President  Decem- 
ber 6,  1893,  under  which  the  timber  contract 
with  Stearns  was  made,  are  attached  to  the 
complaint  among  which  is  the  following 
rale:  "After  deducting  one-half  of  the  cost 
of  the  scaling  and  other  necessary  expeuBes 
chargeable  against  the  same,  the  proceeds  of 
timber  sold  from  the  unallotted  portion  of 
'  the  reservation  shall  be  paid  to  the  Indian 
agent,  to  be  expended  for  the  relief  and  bene- 
fit of  the  Indians  of  the  reservation  under 
the  direction  of  the  commissioner  of  Indian 
affairs;  and  the  proceeds  of  timber  taken 
from  the  allotted  lands  of  the  reservation 
shall,  after  the  deductions  above  stated,  be 
deposited  In  some  national  bank  subject  to 
check  of  the  Indian  owner  of  the  allotment 
countersigned  by  the  Indian  agent  of  the  La 
Polnte  agency,  unless  otherwise  stipulated  in 
contracts  with  particular  Indiana." 
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William  O.  Wheeler  and  Henry  H.  Morgan, 
ftr  appellant  Tomkins,  Tomklns  &  Garvin, 
for  respondent 

WINSIX)W,  J.  (after  stating  the  facts). 
The  simple  question  presented  Is  whether 
Sailor  has  absolute  control  and  power  of  dis- 
position over  the  money  received  by  the  In- 
dian agent  in  payment  for  the  timber  cut 
from  Sailor's  allotment  of  land,  or  whether 
bis  power  of  disposition  is  limited  and  sub- 
ject to  the  approval  of  the  Indian  agent 
The  plaintlfTs  claim  Is  that,  because  by  the 
terms  of  the  so-called  Dawes  act  of  Ck>ngress. 
of  P^ruary  8, 1887  (24  Stat  388,  c.  119),  Sail- 
or had  become  a  citizen  of  the  United  States 
and  was  emancipated  from  federal  control 
an  re  HefT,  197  U.  S.  488,  25  Sup.  Ot  606, 
tf  Ii.  Ed.  848),  he  is  necessarily  entitled  to 
the  full  management  and  control  of  the  pro- 
ceeds of  the  timber  cnt  from  bis  lands.  Be- 
ing 80  emancipated,  the  argument  is  that  the 
provision  of  the  mles,  which  require  that  the 
proceeds  of  the  timber  be  deposited  in  a 
banlc  subject  to  his  check  countersigned  by 
the  Indian  agent,  meand  that  he  has  absolute 
control  of  the  deposit  that  the  signature  of 
the  Indian  agent  la  only  required  as  a  means 
of  identification  and  must  be  appended  by  the 
agent  whenever  a  proper  check  is  presented. 
While  It  most  be  admitted  that  the  Indian 
allottee  under  the  circumstances  stated  has 
become  a  dtizoi,  it  does  not  follow  there- 
from that  the  government  has  thereby  thrown 
aside  all  the  barriera  and  restrictions  which 
It  had  80  carefully  erected  to  protect  him 
ftx>m  his  natural  improvidence.  Notwith- 
standing be  was  a  cltissen,  the  government  in 
dealing  with  him  and  granting  him  rights  of 
property  could,  if  it  chose,  surround  those 
rights  with  safeguards  or  limitations  intend- 
ed for  his  own  welfkre  and  to  prevent  his 
squandering  his  property.  The  treaty  of  1854 
clearly  contemplates  that  his  ownership  of 
land  shall  be  subject  to  substantial  restric- 
tions upon  the  right  of  alienation,  and  these 
restrictions  were  carried  Into  the  patent  is- 
sued long  after  the  passage  of  the  Dawes 
act  by  provisions  which  deprived  him  of  the 
power  of  alienation  in  any  manner  without 
the  consent  of  the  President  These  restric- 
tions npon  alienation  of  the  land,  so  industri- 
ously Inserted  In  the  patent,  must  be  borne 
In  mind  when  considering  the  intent  of  the 
government  in  Its  regulations  as  to  the  sale 
of  the  timber  and  the  disposition  of  the  pro- 
ceeds. So,  also,  the  pre-existing  relations  of 
gnardlanship  which  the  government  has  al- 
ways maintained  toward  the  Indian  must  be 
kept  In  view. 

In  view  of  these  considerations,  what  is 
the  natural  meaning  of  the  provisions  of  the 
oontract,  that  the  money  for  the  tlmbar  is 
to  be  paid  to  the  Indian  agent  in  trust  for  the 
Indian,  and  that  it  is  to  be  deposited  In  bank 
by  blm  subject  to  the  chedc  of  the  Indian 
conntersigned  by  the  agent?  To  our  minds 
thea*  provisions  cannot  be  construed  as  mean- 


ing that  the  government  intended  to  abolish 
the  safeguards  which  it  erected  to  guard 
against  the  Indian's  improvidence,  but  rather 
that  It  intended  to  place  the  proceeds  of  the 
land  practically  in  the  same  position  as  the 
land  itself,  namely,  subject  to  disposition 
only  by  the  Indian  when  such  disposition  Is 
approved  by  the  government  acting  through  Its 
Indian  agent  instead  of  through  the  President 
There  is  clearly  no  reason  why  the  Indian 
should  be  prevented  from  selling  or  alienat- 
ing bis  land,  and  should  be  given  free  dis- 
posal of  the  moneys  arising  from  the  sale 
of  the  timber  thereon,  which  doubtless  con- 
stituted the  principal  part  of  its  value.  On 
the  contrary,  there  is  every  reason  why  there 
should  be  substantially  the  same  restrictions 
upon  the  disposal  of  bis  money  as  upon  the 
disposal  of  his  land.  In  view  of  these  con- 
siderations we  find  no  difficulty  in  constru- 
ing the  provisions  of  the  contract  and  rules 
atrave  referred  to  as  meaning  that  the  In- 
dian's power  of  disposition  fit  tbe  money  re- 
ceived from  the  sale  of  his  timber  Is  subject 
to  the  approval  of  tbe  agent  and  hence  that 
the  plaintiff  cannot  recover.  The  question 
seems  to  be  a  new  one,  and  one  not  yet  pre- 
sented to  the  United  States  courts.  So  far 
as  the  subject  has  l>een  approached,  the  de- 
cisions favor  the  construction  we  have  adopt- 
ed. Hitchcock  V.  U.  S.,  22  Appi  D.  a  275; 
U.  S.  V.  County  of  Thurston  (O.  O.  A.,  8th 
Circuit  March  21,  1906)  148  Fed.  287. 

Order  reversed,  and  action  remanded,  with 
directions  to  sustain  the  demurrer  to  the 
complaint 


McCarthy  v.  COLTON  et  al. 
(Supreme  Court  of  Iowa.    July  10,  1008.) 

1.  Debdb  —  Deuvsbt  —  EviDENCB  —  Soni- 
onifCT. 

Evidence  examined,  and  held  to  warrant  a 
finding  that  a  grantor  in  a  deed  delivered  the 
same  to  the  grantee. 

2.  Advebsb    Possession-^Possessioii— Claim 
to  titi*— bvidenci!— sufficienot. 

The  grantee,  in  a  deed  acknowledged  in  1869, 
took  posseasion  of  the  premisea  and  recorded 
the  deed  in  1879.  He  continned  in  poRsession 
nndl  his  death,  in  1903.  In  1880,  1895.  and 
1900,  he  executed  mortgages  in  which  he  as- 
serted complete  ownership  by  way  of  warranty 
of  title.  He  allowed  hia  children  to  believe  that 
his  only  claim  to  the  property  was  as  life  ten- 
ant with  remainder  to  them,  and  in  random 
conversations  he  asserted  only  a  life  estate.  To 
one  of  the  mortgagees  he  stated,  when  Inquiry 
was  made,  that  his  deed  waa  on  record,  but 
that  his  children  seemed  to  think  that  it  was 
not,  and  it  was  pleasanter  for  the  family  to 
have  them  think  so.  Eeld,  that  the  grantee 
acquired  title  by  adverse  possession,  his  chil- 
dren being  hoond  to  know  that  he  was  assert- 
ing the  right  to  possession  as  owner  in  fee 
under  his  recorded  deed. 

Appeal  from  District  Court  Louisa  Coun- 
ty;   W.  S.  Wlthrow,  Judge. 

Action  to  have  piaintilTs  one-third  Interest 
In  certain  real  estate  established  and  set  off 
to  her  in  partition.  Decree  for  plaintiff,  and 
defendants  appeal.    Affirmed. 
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Wilson  &  Wilson,  and  O.  A.  Carpenter,  tor 
appellants.    W.  E.  Blake,  for  appellee. 

McCLAIN,  C.  J.  Plaintiff's  claim  to  an 
undivided  interest  in  the  property,  as  widow 
of  Daniel  McCarthy,  deceased,  is  predicated 
on  fee-simple  title  In  bim  under  a  warranty 
deed  from  bis  brother  Charles,  also  deceas- 
ed ;  while  the  defendants,  his  children,  assert 
title  under  a  will  of  Cbarles  by  which  their 
father  was  given  a  life  estate  only  with  re- 
mainder In  fee  to  tbem.  The  deed  from 
Cbarles  to  Daniel  was  acknowledged  In  1869 
and  was  recorded  by  Daniel  September  1, 
1879.  Charles  made  his  will  January  5,  1879, 
and  died  May  25,  1879.  If  therefore  the  deed 
was  delivered  prior  to  the  death  of  Charles, 
then  the  plaintiff  Is  entitled  to  dower  in 
tae  property,  whfle.  If  the  deed  was  not  so 
delivered,  defendants  are  entitled  to  the  en- 
tire property  under  the  wUL  It  is  conceded 
that  the  possession  of  the  deed  by  Daniel 
McCarthy  at  the  time  he  placed  it  on  record 
gives  rise  to  a  presumption  of  a  delivery  by 
the  grantor  Charles  McCarthy  during  his 
lifetime,  and  the  only  questions  argued  as 
to  title  of  Daniel  McCarthy,  on  which  depend 
plaintiff's  right  to  an  Interest  therein  by  way 
of  dower,  are:  (1)  Whether  the  presump- 
tion as  to  delivery  is  negatived  by  the  dec- 
larations and  conduct  of  the  grantor  and 
grantee,  and  (2)  whether  the  grantor  was 
in  possession  under  claim  of  right  or  color 
of  title  for  the  statutory  period. 

1.  Altliough  the  brothers  Charles  and  Dani- 
el lived  together  on  the  land  in  controversy 
as  a  farm  after  the  acknowledging  of  the 
deed  in  1869,  and  there  is  much  uncertainty 
In  the  evidence  as  to  which  of  them  was 
claiming  the  title,  we  are  reasonably  satis- 
fled  that  Daniel  was  not  making  any  claim 
to  the  property  as  his  own  before  1879.  His 
conduct  and  declarations  were  Inconsistent 
with  claim  of  ownership,  and  therefore  Incon- 
sistent with  any  delivering  of  the  deed  to  him 
before  that  time.  He  seems  to  have  anticipat- 
ed that  in  some  way  the  farm  was  to  belong  to 
blm  and  his  children,  but  he  certainly  did 
not  regard  the  title  as  fully  vested  in  him. 
This  seems  also  to  have  been  the  understand- 
ing of  Charles.  Such  understanding  is  also 
indicated  by  the  fact  that  in  his  will  made 
In  January,  1879,  he  devised  a  life  estate  to 
bis  brother's  children.  The  fact  that  Daniel 
bad  remarried  in  1871  and  bad  some  difficulty 
with  his  second  wife,  the  plaintiff  in  this 
action  (the  defendants  being  children  by  his 
first  wife) ,  may  account  for  the  delay  on  the 
part  of  Charles  to  deliver  the  deed  in  pursu- 
ance of  the  intention  with  which  It  had  been 
executed.  But  within  a  month  after  the 
making  of  the  will,  and  two  or  three  monttis 
before  the  death  of  Charles,  Daniel  visited 
him  In  Cincinnati,  where  he  then  resided,  and 
there  Is  nothing  in  the  evidence  necessarily 
Inconsistent  with  the  assumption  that  the 
deed  was  then  delivered.  It  Is  true  that  he 
made  known  to  bis  children  the  provisions 


of  the  will  by  which  he  had  only  a  life  es- 
tate, and  they  had  the  remainder;  but  he 
recorded  the  deed,  and  in  1880,  1895,  and 
1900  be  executed  mortgages  on  the  land  in 
which  plaintiff  Joined  and  which  were  duly 
recorded,  in  which  he  asserted  full  and  com- 
plete ownership  by  way  of  warranty  of  title. 
It  appears  that  he  allowed  bis  children  to 
believe  that  bis  only  claim  to  the  property 
was  as  life  tenant  under  the  will,  and  that 
In  random  conversations  with  persons  who 
had  no  Interest  in  the  property,  and  to  whom 
he  was  under  no  obligation  to  disclose  his 
title,  he  asserted  only  a  life  estate.  To  one 
of  the  mortgagees  be  stated,  when  inquiry 
was  made,  that  his  deed  was  on  record,  but 
that  his  children  seemed  to  think  that  it  was 
not,  and  it  was  pleasanter  for  the  family, 
perhaps,  to  have  them  think  so.  But  we 
think  that  the  x>ossesslon  and  recording  of 
the  deed  and  these  unequivocal  assertions 
of  title  under  It  should  not  be  swept  away 
as  evidentiary  facts  by  mere  declarations  in 
random  conversations  with  friends  and  neigh- 
bors. We  are  satisfied  that  there  is  sufficient 
evidence  to  warrant  the  conclusion  that,  be- 
fore the  death  of  Charles,  the  deed  lawfully 
came  into  the  possession  of  Daniel  by  de- 
livery such  as  would  pass  the  title.  Any 
other  conclusion  would  require  the  finding 
of  an  unlawful,  even  a  criminal,  act  on  the 
part  of  the  father  of  defendants,  and  there 
is  nothing  to  Justify  the  belief  that  any  such 
wrong  was  committed  by  him. 

2.  Much  of  what  has  been  said  it  appli- 
cable to  the  Issue  as  to  adverse  possession. 
Whatever  may  have  been  the  nature  of  the 
possession  of  Daniel  McCarthy,  whether  as 
tenant  of  Charles  or  his  agent  in  renting  the 
land  to  others,  or  as  life  tenant  under  the 
will,  bis  acts  in  recording  the  deed  and  in 
executing  mortgages  as  fee  owner  were  un- 
equivocal assertions  of  full  ownership,  and 
of  these  acts  the  defendants  had  record  no- 
tice. The  defendants  did  not  treat  the  con- 
tinued possession  as  an  assertion  of  a  right 
as  life  tenant  They  were  bound  to  know 
that  their  father  was  asserting  the  right  to 
possession  as  owner  in  fee  under  his  recorded 
deed,  and.  if  they  desired  to  question  his 
title,  they  should  have  done  so  within  the 
statutory  period  after  such  unequivocal  as- 
sertion of  full  and  exclusive  ownership  was 
made.  Their  father  did  not  die  until  1903. 
and  we  reach  the  conclusion  that  title  had 
become  perfect  In  him  by  adverse  possession. 

The  decree  establishing  plaintiff's  one-third 
Interest  In  the  property  as  widow  and  pro- 
viding for  partition  is  therefore  affirmed. 


BIGELOW  V.  RITTER,  County  Snp't  and 

Sup'r. 

(Supreme  Court  of  Iowa.    July  10,  1908.) 

Ir  HlGRWATS— PBOCEEDINOa    TO    ESTABLISH— 

VALiDrrr— Pbesumption. 

Where   the  board   of   supervisors   acquires 
Jurisdiction  of  proceedings  to  establish  a  high- 
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my,  CTerj  prestiinption  thereafter  la  In  favor 
of  the  legality  of  its  proceedings. 

2.  AfpeaIi   ahd   Ebbob  —  Abstbact— Auknd- 

HENT. 

While  ordinarily  the  abstract  should  be 
complete  before  the  adverse  party's  argument 
is  submitted,'  yet,  where  appellee  presented  in 
argument  a  question  not  raised  in  the  trial 
court,  it  was  proper  to  allow  appellant  to  Sle 
amendments  to  the  abstract  in  order  to  show 
the  true  record  on  the  point  made  by  appellee. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  §!  2611-2615.] 

3.  Advebse    Possession    —    Ocoupanct    of 
Road  —  Claim  of  Right  and  Colob  of 

TlTLB. 

Where  plaintiff  purchased  land  bounded 
by  a  road  which  had  been  laid  out  under  Revi- 
sion, g  820,  providing  that  all  roads  must  be  60 
feet  in  width,  he  was  chargeable  with  notice  of 
the  width  of  the  road  and  had  no  honest  claim 
of  right  or  color  of  title  entitling  him  to  claim 
by  adverse  possession  a  part  of  the  road  fenced 
in  by  him. 

4.  Same— Operation  as  Against  Publio. 

Title  by  adverse  possession  alone  cannot  be 
acquired  against  the  public,  though  it  may  be 
estopped  by  its  conduct. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Adverse  Possession,  g§  24-67.] 

5.  EIsrropPEi,— Advebse  Occupanot  o»  High- 
way—Impbovements. 

Where  plaintiCts  fenced  in  a  portion  of  a 
highway  and  planted  a  willow  hedge  on  the  bank 
of  a  stream  flowing  through  the  i>ortion  fenced 
in,  but  made  no  other  improvement  there,  the 
action  of  the  county  authorities  in  permitting 
the  hedge  to  ftow  did  not  estop  them  from  after- 
wards removing  the  fence. 

Appeal  from  District  Court,  Jasper  Coun- 
ty; W.  Q.  Clements,  Judge. 

Suit  to  oijoin  the  removal  of  the  plaintiff's 
fence  from  the  public  highway.  Judgment 
for  plaintiff,  from  wblcb  the  defendant  ap- 
peals.   Reversed. 

HcElroy  &  Cox,  far  appellant.  B.  J.  Sal- 
mon, for  appellee. 

SHEBWIN,  J.  The  plaintiff  is  the  owner 
-of  {be  N.  B.  ^  of  section  16  In  Newton  town- 
ship, Jasper  county,  Iowa;  he  and  a  brother 
having  purchased  the  same  in  1868.  In  1866 
the  board  of  supervisors  of  said  county  es- 
tablished a  public  highway  In  said  township 
extending  from  the  northeast  comer  of  aec- 
tlon  28  north  along  intervening  section  lines 
to  the  northeast  comer  of  section  4.  The 
road  thus  established  passed  along  the  east 
side  of  the  plaintiff's  quarter  section  of  land. 
In  1869  the  plaintiff  and  his  brother  built 
a  fence  along  the  east  side  of  said  quarter 
section  placing  it  in  the  established  highway, 
and  it  has  been  maintained  along  practically 
the  same  line  ever  since.  In  1904  the  defend- 
ant threatened  to  remove  the  fence  from  the 
highway,  and  this  action  was  brought  to  re- 
strain him  from  so  doing. 

Although  the  question  does  not  seem  to 
bare  been  raised  In  the  trial  court,  the  ap- 
pellee contends  here  that  the  highway  in 
question  was  not  legally  established  because 
it  Is  not  shown  by  the  record  that  the  board 
acquired  Jurisdiction.  Since  the  appellee's 
.argument  was  filed,  however,  the  appellant 


has  filed  additional  abstracts  wblcb  Show 
that  the  preliminary  notice  required  by  sec- 
tions 824  and  825  of  the  Revision  of  1860 
was  given  by  posting  the  same  as  required  by 
said  section,  and  that  a  correct  plat  of  the 
road  was  filed  as  a  part  of  the  commission- 
ers' report.  We  think  there  can  be  no  ques- 
tion as  to  the  Jurisdiction  of  the  board,  and, 
it  having  acquired  Jurisdiction  In  the  manner 
prescribed  by  law,  every  presumption  there- 
after is  in  favor  of  the  legality  of  Its  pro- 
ceedings. State  of  Iowa  v.  Berry,  12  Iowa, 
58 ;   Keyes  &  Crawford  v.  Talt,  19  Iowa,  123. 

The  appellee  filed  a  motion  to  strike  the 
amendments  to  the  appellant's  abstract  be- 
cause they  were  filed  after  his  argument, 
and  the  motion  was  submitted  with  the  case. 
Ordinarily  the  abstract  should  be  complete 
before  the  adverse  party  Is  required  to  argue, 
but  It  often  happens  that  an  amendment  Is 
made  necessary  by  the  presentation  In  argu- 
ment of  a  question  not  raised  In  the  trial 
court,  and  In  such  case  it  Is  the  rule  to  per- 
mit an  amendment  which  will  show  the  true 
record  on  the  point  thus  made.  Nothing 
more  was  covered  by  the  amendments  In  this 
case,  and  the  motion  to  strike  is  therefore 
overruled. 

It  Is  undisputed  that  the  plaintiff  has  been 
In  possession  of  the  strip  of  highway  Inclosed 
by  his  fence  ever  since  the  fence  was  built 
in  1869,  and  that  he  has  cultivated  and  other- 
wise used  It  during  all  of  said  time,  and  It 
Is  also  undisputed  that  the  rest  of  the  high- 
way has  been  traveled  and  used  by  the  pub- 
lic during  said  time.  He  pleads  adverse  pos- 
session and  relies  thereon,  and  he  has  also, 
In  a  way,  pleaded  an  estoppel  on  which  he 
relies.  It  is  unnecessary  to  devote  any  con- 
siderable time  to  the  claim  of  adverse  pos- 
session. While  the  record  of  the  board  is  si- 
lent as  to  the  width  of  the  highway.  It  was 
established  66  feet  wide  by  virtue  of  section 
820  of  the  Revision,  which  provided  that  all 
roads  thereafter  established  "must  be  sixty- 
six  feet  In  width  unless  otherwise  specially 
directed."  Rae  v.  Miller,  99  Iowa,  650,  68 
N.  W.  899.  This  statute  was  In  force  when 
the  road  was  established,  and  when  the  plain- 
tiff and  his  brother  purchased  they  were 
charged  with  notice  of  the  width  thereof  fix- 
ed by  law.  Title  by  adverse  possession  can 
in  no  event  be  acquired  by  mere  possession. 
There  must  be  an  honest  claim  of  right  or 
color  of  title.  Furthermore,  title  by  adverse 
possession  alone  cannot  be  acquired  against 
the  public.  The  public  may  be  estopped  by 
Its  conduct,  but  the  statute  of  limitations  will 
not  run  against  the  sovereign  or  Its  agencies. 
Markham  v.  City  of  Anamosa,  122  Iowa,  689, 
08  N.  W.  493;  Weber  v.  Iowa  City,  110  Iowa, 
633,  03  N.  W.  637;  Blennerhassett  v.  Forest 
City,  117  Iowa,  680, 91  N.  W.  1044 ;  O.  R.  I.  R. 
R.  Co.  V.  City  of  Council  Bluffs,  109  Iowa,  42b, 
80  N.  W.  564;  Taraldson  v.  Town  of  Lime 
Springs,  92  Iowa,  187,  60  N.  W.  658 ;  City  of 
Waterloo  V.  Union  Mill  Co.,  72  Iowa,  437, 
34  N.  W.  197;  Rae  v.  Miller,  supra. 
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The  petition  and  the  reply  taken  together 
snfflclentlj  plead  an  estoppel  baaed  on  Im- 
provements made  on  the  strip  of  land  in  ques- 
tion. The  serlovis  question  is  whether  such 
Improvements  are  of  such  character  as  to 
woric  an  estoppel.  As  we  have  already 
shown,  the  line  In  dispute  extends  along  the 
east  side  of  the  entire  quarter  section.  The 
north  end  of  the  fence  is  about  13  feet  in  the 
highway  and  the  south  end  about  3  feet  there- 
in. Some  60  rods  south  of  the  northeast  cor- 
ner of  the  quarter  a  small  natural  stream 
crosses  the  traveled  part  of  the  highway  from 
east  to  west  and  flows  south  seven  or  eight 
rods  near  the  west  line  of  the  highway  as  es- 
tablished by  the  board,  where  It  turns  and 
passes  Into  the  plaintiff's  land.  Along  the 
west  side  of  this  stream  the  plaintiff  has 
grown  a  willow  hedge  for  the  purpose  of 
protecting  his  land  against  the  encroachment 
of  the  stream,  and  It  has  been  there  for  over 
20  years.  No  other  Improvements  are  sug- 
gested as  the  foundation  for  an  estoppel.  It 
Is  clear  that  It  cannot  be  predicated  on  the 
erection  of  the  fence,  nor  on  the  planting  of 
the  hedge,  because  none  of  the  elements  of  an 
estoppel  entered  Into  either  of  those  acts. 
The  authorities  having  charge  of  the  high- 
way 'knew  nothing  thereof  until  after  the 
plaintiff  had  acted.  Therefore  the  only 
basis  for  an  estoppel  is  the  conduct  of  the 
public  through  Its  o£Bcers  in  standing  by  and 
permitting  the  hedge  to  grow  on  the  bank  of 
the  stream  and  without  any  knowledge,  so  far 
as  the  record  shows,  of  the  purpose  for  which 
It  was  planted  or  grown.  It  is  not  an  uncom- 
mon thing  for  trees  to  be  grown  In  the  high- 
way. Indeed,  the  Code  (section  1666)  ex- 
pressly provides  that  trees  growing  by  the 
wayside  which  do  not  obstruct  the  road  shall 
not  be  cut  down  or  injured.  On  the  whole 
case  we  reach  the  conclusion  that  no  facts 
are  shown  which  would  Justify  us  In  declar- 
ing that  the  public  is  estopped  by  permitting 
these  willows  to  grow  along  the  bank  of  this 
littie  stream.  Whether  the  defendant  intend- 
ed to  remove  them  or  not  Is  undisclosed  by 
the  record;  but,  if  he  did,  it  is  not  shown 
that  their  removal  will  seriously  Injure  the 
plaintiff,  while  on  the  other  hand  it  Is  made 
to  appear  that  bis  encroachment  on  the  estab- 
lished highway  is  a  serious  damage  to  the 
public. 

The  Judgment  should  be,  and  it  is,  reversed. 

Reversed. 


INDEPENDENT  SCHOOL  DIST.  OB" 

McCOWEN  V.  LOCAL  ROARD 

OF  REVIEW  et  al. 

(Supreme  Conrt  of  Iowa.    July  10,  1008.) 

Taxatiom  —  SonooL  Taxes  — Boabd  of  Re- 
view—Poweks. 

Code,  I  1370,  empowers  the  township  lx>ard 
of  review  to  adjust  assessments  for  the  town- 
ship by  raising  or  lowering  the  assessment  of 
any   person,   partnership,  or  association  as  to 


any  or  all  the  items  of  Us  aasessment,  etc 
Section  1371  requires  the  township  clerk  to 
keep  a  record  of  the  proceedings  and  the  assess- 
or to  make  on  the  assessment  roll  all  correc- 
tions or  additions  directed  by  the  board.  Sec- 
tion 1372  provides  for  a  notice  of  the  raising  oC 
assessments,  and  section  1373  authorises  com- 
plaint by  any  person  aggrieved  by  the  action  of 
the  assessor  and  an  appeal  to  the  district  court 
from  the  decision  of  the  board  of  review.  Held, 
that  such  sections  conferred  no  authority  on  a 
township  board  of  review  to  transfer  property 
for  assessment  purposes  from  one  school  dis- 
trict in  the  township  to  another. 

Appeal  from  District  Court,  Page  County  ; 
A.'B.  Thomell,  Judge. 

The  territory  of  the  Independent  School 
District  of  McGowen  lies  contiguous  to  that 
of  the  Independent  School  District  of  Jack- 
son, and  iioth  are  wholly  within  Nodaway 
township  in  Page  county.  A  tract  of  land 
fenced  and  cross-fenced  without  reference 
to  section  or  half  section  lines  and  not  fenced 
on  the  lines  separating  the  above  districts, 
consisting  of  about  1,100  acres,  owned  by 
E2d  Anderson,  was  operated  as  one  farm. 
About  two- thirds  of  the  land,  including  most 
of  the  pasture  and  barn,  lies  in  the  McCowen 
district  while  the  other  one-third,  on  which 
was  located  a  dwelling  house  in  which  Eric 
Wahl,  who  as  partner  of  Anderson,  managed 
the  farm,  resided  with  his  family,  was  In 
the  Jackson  district,  and  his  children  attend- 
ed the  school  therein.  The  cattle  and  colts 
were  owned  by  these  men  as  partners,  but 
one-half  was  assessed  to  each  and  the  assess- 
ment with  that  of  the  horses  and  mules  be- 
longing to  Wahl  amounted  to  $7,432,  and  all 
were  kept  the  greater  part  of  the  year  pre- 
ceding January  1,  1905,  on  the  land  in  the 
McCowen  district  and  was  owned  by  them 
on  that  day.  Anderson  lives  in  another  coun- 
ty. The  assessor  entered  the  property  as 
assessable  tor  school  purposes  in  the  Jackson 
district  Anderson  and  Wahl  had  a  large 
amount  of  live  stock  which  was  kept  on 
the  land  in  the  latter  district  during  the 
time  referred  to.  The  residence  mentioned 
is  the  only  one  on  the  farm,  and  Wahl's 
family  the  only  one  living  thereon.  Neither 
Wahl  nor  Anderson  have  made  any  com- 
plaint as  to  the  assessment;  but  both  object 
to  having  any  part  of  the  property  assessed 
for  the  benefit  of  the  McCowen  district  The 
directors  of  the  latter  district  presented  a  pe- 
tition reciting,  in  substance,  the  foregoing 
facts  and  praying  that  the  matters  stated 
be  looked  Into  and  that  property,  such  as 
should  be,  be  entered  for  assessment  in  the 
McCowen  district  to  the  local  board  of  re- 
view of  Nodaway  township.  The  defendants 
moved  that  it  be  dismissed  for  want  of  Ju- 
risdiction. This  was  overruled,  but  on  hear- 
ing, relief  denied.  Thereupon  an  appeal  was 
taken  to  the  district  court  where  the  mo- 
tion was  refiled  and  sustained.  The  peti- 
tioner again  appeals.    Affirmed. 

G.  I.  Miller,  for  appellant  Parslow  & 
Peters,  for  appellees. 
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liADD,  J.  The  personal  property  of  An- 
dereon  and  Wahl  wag  entirely  In  Nodaway 
township.  But  the  farm  wafl  In  the  different 
Independent  School  Districts  of  Jackson  and 
McCowen,  districts  which  were  contiguous. 
It  was  assessed  as  In  the  Independent  School 
District  of  Jackson,  In  which  the  only  dwell- 
ing house  on  the  premises  was  located  and 
whose  school  the  children  residing  therein 
attended.  A  large  portion  of  this  property 
was  kept  in  the  Independent  District  of  Mc- 
Cowen the  greater  part  of  the  year,  and  by 
petition  it  requested  the  local  board  of  re- 
view of  Nodaway  township  to  cause  the 
stock  so  kept  to  be  entered  on  the  assess- 
ment roll  as  in  that  school  district  This  re- 
quest was  based  on  section  1313  of  the  Code, 
pixjvlding  that:  "If  personal  property  not 
consisting  of  moneys,  credits,  corporation  or 
otber  shares  of  stocks  or  bonds  has  been  kept 
In  another  assessment  district  the  greater 
part  of  the  year  preceding  the  first  of  Janu- 
ary or  portion  of  that  period  during  which 
it  was  owned  by  the  person  subjected  to 
taxation  therefor,  It  shall  be  taxed  where 
It  has  been  so  kept."  It  Is  doubtful,  to  say 
the  least,  whether  by  "assessment  districts" 
Is  meant  any  subdivision  less  than  those  bar- 
ing an  assessor  and  a  local  board  of  review. 
Indeed,  It  would  seem  that  within  the  town- 
ship personal  property  might  well  be  assessed 
to  the  owner  In  the  school  district  where  he 
resides,  as  such  district  must  have  the  burden 
of  famishing  school  facilities  for  the  mem- 
bers of  his  family  of  school  age.  If  so  con- 
strued, both  districts  were  in  the  same  assess- 
ment district,  and  this  statute  Is  without 
application.  But  the  district  court  put  Its 
decision  on  another  ground,  and  held  that 
the  local  board  of  review  was  without  au- 
thority to  determine  the  issue  raised.  It  Is 
conceded  that  such  tribunals  are  without 
power  save  as  conferred  by  statute.  Cooley 
on  Taxation  (2d  Ed.)  418 ;  Jaggard  on  Taxa- 
tion, 878.  After  providing  that  the  town- 
ship trustees  shall  constitute  the  board  of 
review  and  the  times  of  meeting,  section 
1370  <rf  the  Code  empowers  the  board  to  "ad- 
just assessments  for  the  township  •  •  • 
I>y  raising  or  lowering  the  assessment  of  any 
person,  partnership,  corporation  or  associa- 
tion as  to  any  or  all  of  the  Items  of  his  as- 
sessment, In  such  manner  as  to  secure  the 
listing  of  property  at  its  actual  value  and 
■ball  also  add  to  the  assessment  rolls  any 
taxable  property  not  included  therein,  as- 
sessing the  same  In  the  name  of  the  owner 
thereof,  as  the  assessor  should  have  done." 
Section  1371  requires  the  township  clerk  to 
keep  a  record  of  the  proceedings  and  the 
assessor  to  "make  upon  the  assessment  rolls 
ail  corrections  or  additions  directed  by  the 
board.  At  snch  meetings  it  shall  be  the  duty 
of  the  assessor  to  read  each  and  every  tax- 
payer's name  and  assessment  on  the  as- 
sessor's books,  and,  if  the  assessment  is  ap- 
proved, pass  to  the  next  name.    After  check- 


ing the  same  the  lioard  shall  then  take  up  the 
onchecked  names  in  alphal>etical  order,  and> 
raise  or  lower  the  same  as  in  their  opinion 
will  be  Jost;  checking  off  each  taxpayer  as 
the  same  Is  adjusted."  The  next  section  has 
reference  to  the  giving  of  notice  of  the  raising 
of  assessments  and  an  opportunity  of  being 
heard.  Section  1378  relates  to  the  complaint 
of  any  person  aggrieved  by  the  action  of  the 
assessor  and  the  appeal  to  the  district  court 
from  the  decision  of  the  board  of  review. 
Conceding  that  these  statutes  should  be  liber- 
ally construed,  they  do  not  confer  authority 
on  the  local  board  of  review  to  transfer  prop- 
erty for  assessment  purposes  from  one  school 
district  to  another.  By  section  1370  It  may 
adjnst  the  assessments  of  the  township. 
But  how?  This  Is  not  left  to  Its  discretion. 
It  is  to  be  done  by  "raising  or  lowering  the 
assesments  In  such  manner  as  to  secure 
the  listing  of  property  at  its  taxable  value." 
It  may  "add  to  the  assessment  rolls  any  tax- 
able property  not  included  therein."  If  the 
property  U  Included,  the  board  is  without  au- 
thority to  enter  on  the  assessment  rolls.  This 
clearly  appears  from  what  follows,  for  it 
is  to  assess  "the  same  in  the  name  of  the 
owner  thereof  as  the  assessor  should  have' 
done."  That  in  adding  personal  property 
to  the  rolls  the  board  should  do  so  in  the  prop- 
er location  Is  doubtless  true,  for  this  Is  as 
the  assessor  should  have  done.  But  this  Is 
an  entirely  different  matter  from  determin- 
ing In  what  particular  locality  the  property 
On  the  rolls  should  have  t>een  assessed  and 
transferring  it  from  one  to  another  or  one  dis- 
trict to  another.  Such  authority  is  not  ex- 
pressed and  cannot  l>e  implied  from  the  most 
liberal  construction  of  the  section.  That 
such  was  not  the  intention  of  the  Legislature 
appears  from  the  sections  following.  Some 
things  appear  to  have  been  left  entirely  to 
the  assessor,  and  one  of  these  is  the  determi- 
nation of  the  locality  within  the  township 
at  which  personal  property  shall  I>e  entered 
on  the  assessment  rolls.  This  the  statutes 
neither  by  letter  or  in  spirit  authorize  the 
local  board  to  review,  and  the  district  court 
rightly  held  that  It  acquired  no  Jurisdic- 
tion by  the  appeal. 
Affirmed. 


KBLSEY  V.  CONTINENTAL  CASUALTY 
CO. 

(Supreme  Court  of  Iowa.    July  10,  1906.) 

1.   INSDRAHCB— ACCIDBNT     POLIOT— CONSTBUC- 
TIOR. 

Wltere  an  accident  policy  provided  for  one- 
tenth  of  full  indemnity  of  benefit  where  the  in- 
jury resulted  in  loss  of  life,  limb,  sight,  or  time 
from  unnecessary  exposure  to  danger,  or  to 
obvions  risk  of  injury,  or  from  hernia,  insured 
was  only  entitled  to  such  proportion  of  the  in- 
demnity in  case  he  lost  time  wholly  or  in  part 
from  hernia  accidentally  produced  at  the  time 
of  the  injury. 
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2.   ETIDEKOB— WWTTEH     C!ONTBACT— VAXIAICCB 
— CONTEMPOBABT   CONVERSATIONS. 

Where  an  accident  policy  plainly  limited 
Insured's  right  to  recover  In  case  of  hernia  ac- 
ddentaUy  produced,  to  one-tenth  of  ttw  fnll 
amooat  of  indemnity  specified,  evidence  was  Inad- 
missible, in  the  absence  of  fraud,  to  show  tliat  at 
the  time  the  policy  was  taken  out  insured's  agent 
represented  that  such  provision  only  had  refer- 
ence to  loss  from  hernia  previously  existing,  and 
not  occasioned  by  the  accident  in  question. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  {{  1818-1821.] 

S.  Tbial— Adhibsioh  or  Evioenok— Waitzb 

OF   EBBOB. 

The  mere  fact  that  an  insurer,  after  evi- 
dence contradicting  the  terms  of  a  provision  of 
Its  policy  had  been  Introduced  over  its  objec- 
tion, called  its  agent  as  a  witness  concerning 
the  negotiations  had  with  plaintiff  for  tlie 
policy,  would  not  operate  as  a  waiver  of  insur- 
er's right  to  insist  on  the  error  in  the  admission 
of  sucn  evidence. 

Appeal  from  District  Court,  Dubuque  Coun- 
ty;  Fred  O'Donnell,  Judge. 

Action  at  law  upon  a  policy  of  accident 
insurance.  Verdict  and  judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

LongueTlIle,  Kintzinger  &  LongueviUe,  for 
appellant.  Bonson,  Kenline  &  Boedeli,  for 
appellee. 

WEAVER,  J.  The  policy  in  suit  insures 
the  plaintifT  against  personal  injury  in  bis 
occupation  as  locomotive  fireman,  when  such 
injuries  arise  from  purely  accidental  causes, 
and,  solely  and  independently  of  all  other 
causes,  necessarily  result:  (1)  In  the  death 
of  the  Insured;  in  which  case  the  company 
undertakes  to  pay  to  his  wife  an  indemnity 
of  $1,000;  (2)  In  the  loss  of  one  hand  or  one 
foot;  one-lialf  of  the  death  indemnity  will  be 
paid  to  the  insured.  (3)  In  the  loss  of  one 
eye;  one-fourth  of  the  death  indemnity  will 
be  so  paid.  (4)  In  the  loss  of  both  hands  or 
both  feet  or  one  hand  and  one  foot;  the 
whole  of  the  Indemnity  will  be  bo  paid.  (S) 
In  the  loss  of  said  members  of  the  body, 
where  the  policy  does  not  provide  for  death 
indemnity,  weekly  benefits  will  be  paid.  (6) 
"In  the  loss  of  life,  limb,  sight,  or  time,  as 
above  provided,  from  unnecessary  exposure 
to  danger,  or  to  obvious  risk  of  Injury,  or 
from  hernia,  orchitis,  fits,  vertigo,  somnam- 
bulism," etc.,  "then  In  all  such  cases  the 
limit  of  the  company's  liability  shall  be  one- 
tenth  the  amount  which  would  otherwise  be 
payable  under  this  policy,  anytliing  herein 
to  the  contrary  notwithstanding."  (7)  Im- 
material to  the  present  case.  (8)  "In  this 
total  loss  of  time  by  reason  of  injury  not 
otherwise  herein  provided  for,  at  once  aris- 
ing from  Inability  to  engage  in  any  business 
or  occupation,  a  weekly  indemnity  of  $15 
for  such  period  of  continuous  loss  of  time, 
not   exceeding   fifty-two    weeks." 

During  the  period  covered  by  bis  policy  the 
locomotive  engine  on  which  plaintiff  was  em- 
ployed was  struck  by  another  engine  throw- 
ing plnintifT  violently  down  upon  the  shovel 
sheet  producing  hernia  upon  his  right  side 


and  bruising  blm  to  some  extent  otherwis*. 
Within  a  year  after  the  date  of  such  injury 
this  action  was  begun.  The  petition  seix 
up  the  issuance  of  the  policy  and  its  terms, 
and  plaintUTs  injury  as  aforesaid,  and  fur- 
ther avers  that  by  reason  of  the  language  of 
the  policy  and  representations  made  to  him 
by  defendant's  agent  at  the  time  the  ap- 
plication was  taken,  he  was  led  to  under- 
stand and  believe,  and  did  understand  and 
believe,  that  defendant  undertook  and  agreed 
to  pay  a  weekly  indemnity  of  $15  for  his 
loss  of  time  not  exceding  62  weeks  caused 
by  bodily  injuries,  including  rupture  pro- 
duced through  external  violence  and  accident- 
al causes  and  necessarily  resulting  in  bis 
total  loss  of  time,  and  that  the  hernia  men- 
tioned in  the  sixth  clause  of  the  policy  re- 
ferred solely  to  hernia  existing  at  or  before 
the  date  of  the  Injury  and  not  directly  pro- 
duced by  an  accident  occurring  while  the 
policy  was  In  force.  It  is  further  alleged 
that  by  reason  of  the  injuries  received  by  the 
plaintiff  as  aforesaid  he  suffered  a  total  loss 
of  time  for  a  continuous  period  of  80  weeks 
for  which  he  demands  judgment  under  the 
provisions  of  the  eighth  clause  of  the  policy 
hereinbefore  quoted.  A  motion  to  strike 
from  the  petition  the  allegation  as  to  repre- 
sentations made  by  the  agent  having  been 
overruled,  the  defendant  answered  admitting 
its  corporate  capacity,  but  denying  all  other 
allegations  of  the  petition.  Upon  the  trial 
in  the  district  court  the  plaintiff  as  a  wit- 
ness in  his  own  behalf  was  permitted,  over 
tbe  objection  of  the  appellant,  to  testify  that 
the  agent  taking  his  application  for  the 
policy  in  suit  assured  him  that  if  hurt  by 
purely  accidental  means  he  would  receive 
an  indemnity  for  loss  of  time  resulting  there- 
from in  the  sum  of  $15  per  week  and  that  where 
hernia  was  found,  if  it  existed,  prior  to  the 
accident,  the  Indemnity  would  be  but  one- 
tenth  of  tbe  full  weekly  benefits  but  where 
such  hernia  was  produced  by  the  accident 
full  benefits  would  be  paid.  Upon  tbe  point 
raised  by  the  objection  to  this  testimony  the 
court  instructed  the  Jury  as  follows: 

"(8)  If  you  believe  from  a  preponderance 
of  the  evidence  that  plaintiff  at  the  time  he 
was  solicited  to  take  a  policy  in  the  defend- 
ant company,  by  its  agent.  Coulter,  be  was 
Informed  by  said  Coulter  that  in  case  he 
was  Injured  and  the  Injury  resulted  in  a 
hernia,  that  he  could  recover  the  $15  Indemni- 
ty for  total  loss  of  time,  and  that  plaintiff 
relied  on  such  statement  and  so  understood 
the  policy  to  mean,  from  such  statement,  of 
said  agent,  then  if  you  believe  plaintiff  was 
injured  by  external,  violent,  and  purely  ac- 
cidental causes,  and  the  injury  resulted  sole- 
ly and  independently  of  all  other  causes  ex- 
cept the  accident,  and  plaintiff  suffered  a 
bwnia  from  such  injury  or  as  part  of  the  in- 
jury, and  by  reason  of  such  hernia  he  suf- 
fered a  total  loss  of  time  during  which  time 
he  was  unable  to  engage  in  any  business  or 


Digitized  by 


Google 


Iowa) 


KELSBT  V.  CONTINENTAL  CASUALTY  CO. 


223 


occnpatloD,  then  for  the  time  so  lost,  which 
was  contlnnons,  and  DOt  interrupted  by  a 
period  when  he  did  not  lose  time  as  above 
provided,  he  would  b«  entitled  to  recover  |16 
per  week  therefor. 

"(9)  If  at  the  time  plaintiff  was  solicited 
to  insure  in  defendant  company  by  the  agent 
of  defendant,  he  was  informed  by  the  agent 
that  it  he  was  Injured  so  aa  to  cause  hernia, 
and  he  suffered  therefrom  a  total  loss  of 
time,  that  under  the  provisions  of  said  para- 
graph 6  he  would  only  receive  one-tenth  of 
the  915  per  week  Indemnity  and  plaintiff  so 
understood  from  snid  agent  that  the  policy 
so  provided,  then  in  such  case,  he  could  only 
recover  $1.50  iter  week  for  actual  loss  of 
time.* 

The  qnestion  presented  by  these  rulings 
and  instructions  is  fliat  in  importance  and  is 
given  principal  attention  in  the  arguments  by 
counsel.  We  are  constrained  to  believe  that 
the  court  should  have  sustained  the  appel- 
lant's objection  to  the  testimony,  and  that 
the  Instmctlons  above  quoted  should  not  have 
been  given.  For  the  purposes  of  this  case  It 
may  be  conceded  that  the  agent  of  an  Insur- 
ance company  may  under  some  drcum- 
stances  waive  conditions  of  forfeiture,  and 
that  where  the  provisions  of  the  contract 
are  ambiguous  or  fairly  susceptible  of  more 
than  one  construction  It  will  be  interpreted 
according  to  the  meaning  which  the  company 
or  its  agent  had  reason  to  believe  the  Insured 
placed  upon  it,  when  be  received  the  policy. 
Bnt  we  find  no  room  for  the  application  of 
either  principle  to  the  case  before  us.  There 
is  no  claim  nor  Is  there  any  evidence  tending 
to  show  that  the  agent  attempted  to  waive 
the  effect  of  any  forfeiture  clause  in  the 
policy.  Neither  do  we  find  any  ambiguity  in 
the  policy  so  far  as  the  clause  in  controversy 
is  concerned.  As  we  have  seen,  it  provides 
for  Indemnity  for  certain  Injuries  aoddently 
occasioned  and  resniting,  solely  and  Inde- 
pendently of  all  other  causes,  (1)  In  death; 
(2)  in  loss  of  band  or  foot;  (3)  In  loss  of  eye; 
(4)  in  loss  of  both  hands,  or  both  feet,  or 
one  band  and  one  foot;  (S)  in  loss  of  such 
members,  where  no  death  Indemnity  Is  pro- 
vided; and  (Q  for  one-tenth  of  full  indemni- 
ty or  benefit  where  the  Injury  results  in 
loss  of  life,  limbs,  sight  or  time,  as  above 
provided,  from  unnecessary  exposure  to  dan- 
ger or  to  obvious  risk  of  injury,  or  from 
hernia.  In  our  judgment  this  language  is 
open  to  but  one  interpretation,  and  that  is 
that  for  loss  of  time,  resulting  wholly  or  in 
part  from  hernia  acddently  produced,  the 
amount  which  the  company  undertakes  to 
pay  is  but  one-tenth  of  the  indemnity  or  bene- 
fits which  the  insured  would  be  entitled  to  re- 
ceive for  a  like  loss  of  time  occasioned  by  In- 
juries not  enumerated  as  being  within  the 
exceptions  or  restrictions  contained  in  said 
sixth  clause  of  the  policy.  We  think  no  case 
goes  to  the  extent  of  holding  that  a  person 
insuring  life,  limb,  or  property  may  be  al- 
lowed to  show  that  he  understood  or  was 


told  by  the  agent  that  the  promised  indemnity 
should  be  construed  to  include  a  risk  wlilcb 
by  the  express  terms  of  the  writing  is  ex- 
cluded. Certainly  this  is  true  where,  as  In 
this  case,  no  fraud  or  deceit  is  alleged  or 
shown  as  to  what  terms  are  in  fact  contain- 
ed in  the  policy.  The  plaintiff  makes  no 
claim  that  he  did  not  know  Just  what  the 
language  of  the  policy  was  in  respect  there- 
to. On  the  contrary.  Us  testimony  implies 
that  he  did  know  the  provision  contained  in 
the  eighth  clause  of  the  policy,  but  says 
that  the  agent  assured  him  that  the  exception 
or  limitation  there  expressed  was  applicable 
only  to  hernia  which  existed  at  the  time 
when  the  policy  was  issued  or  at  the  time  of 
the  injury.  To  allow  this  claim  to  prevail 
would  be  to  do  away  entirely  with  the  ef- 
fect which  the  law  has  always  given  to 
written  contracts,  and  enable  the  insured  by 
dint  of  parol  evidence  to  eliminate  any  and 
every  provision  which  limits  or  restricts  the 
insurer's  liability,  and  make  not  only  the 
fact  of  Insurance,  but  the  nature  and  extent 
of  the  risk,  determinable  In  every  case,  not 
by  the  written  agreement,  but  by  parol  proof 
of  i>rior  and  contemporary  oral  statements 
and  conversations.  See  Congower  v.  Asso- 
ciation, 94  Iowa,  496,  63  N.  W.  192;  Rouss  v. 
Oreglow,  108  Iowa,  60,  72  N.  W.  429;  Insur- 
ance Co.  V.  Ruse,  8  Ga.  634;  Finney  v.  In- 
surance Co.,  8  Mete.  (Mass.)  348,  41  Am. 
Dec.  515;  Insurance  Co.  v.  Holzgrafe,  53  IIL 
516,  5  Am.  Bep.  04;  Knudson  v.  Legion  of 
Honor,  7  S.  D.  214,  63  N.  W.  911;  Mumford 
V.  Hallett,  1  Johns.  (N.  Y.)  433;  Lewis  v. 
Thatcher,  16  Mass.  431;  Thompson  v.  Insur- 
ance Co.,  104  V.  S.  252,  26  L.  Bd.  766; 
Russell  V.  Russell,  di  Ala.  600. 

Nor  does  the  present  case  come  within  the 
rule  of  the  precedents  which  recognize  the 
doctrine  that  contracts  may  exist  partly  in 
writing  and  partly  in  parol.  Such  contracts 
are  never  upheld  where  the  alleged  oral 
part  serves  merely  to  eliminate  or  destroy 
the  effect  of  the  writing.  It  is  only  where 
it  adds  some  stipulation  which  Is  not  neces- 
sarily, inconsistent  with  the  writing  that  a 
conteniijoraneous  oral  agreement  will  be  up- 
held. Thomas  v.  Scutt,  127  N.  Y.  138,  27 
N.  B.  961;  Chapin  v.  Dobson,  78  N.  Y.  74, 
34  Am.  Rep.  512;  Case  v.  Bridge  Co.,  134 
N.  Y.  78,  31  N.  B.  254.  What  plaintiff  hi- 
sists  upon  in  this  case  is  not  a  waiver,  bnt 
is  a  claim  of  right  to  ignore  the  terms  of  the 
policy  and  recover  upon  an  oral  agreement 
of  an  altogether  different  character.  We  are 
unable  to  agree  with  appellee  that,  even  If 
the  trial  court  was  in  error  upon  the  ques- 
tion we  have  discussed,  there  was  no  preju- 
dice of  which  complaint  can  be  made.  The 
mere  fact  that  appellant,  after  this  evidence 
had  been  introduced  over  its  objection,  call- 
ed and  used  the  agent  as  a  witness  concern- 
ing the  negotiations  with  plaintiff  for  the 
policy,  would  not  operate  as  a  waiver  of  Its 
right  to  insist  upon  the  error  la  overruling 
such  objection. 
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As  this  conclnslon  calls  fi>r  a  reversal  of 
the  judj^ment  below,  and  other  questions  ar- 
gued will  not  necessarily  arise  on  a  retrial, 
we  shall  not  extend  this  opinion  to  consider 
them. 

Reversed. 


STATE  ▼.  ATHET. 

(Supreme  Court  of  Iowa.    July  10,  1906.) 

L  Cbiminal  Law  —  CoNTiinjANOE  —  Absek-x 
Witnesses— Matkbiautt  of  Testiuont. 
An  application  for  a  continuance  of  a  trial 
for  adultery  on  the  ^ound  of  the  absence  of  a 
witness  who  would  testify  that  the  wife  of  ac- 
cused, before  going  before  the  grand  jury,  stat- 
ed that  she  did  not  intend  to  institute  any 
criminal  proceeding  against  her  husband,  and 
that  her  purpose  in  going  l>efore  the  grand  jury 
was  to  give  testimony  against  another,  was 
properly  denied. 

[Ed.  Note. — For  cases  in  point,  see  vol.   14, 
Cent.  Dig.  Criminal  Law,  St  1323-1327.] 

2.  Samk. 

The  refusal  to  grant  a  continuance  .of  a 
trial  for  adultery  on  the  ground  of  the  absence 
of  a  witness  who  would  testify  that  the  female 
with  whom  the  alleged  offense  was  committed 
had  denied  that  sexual  intercourse  occurred  be- 
tween herself  and  accused  was  not  prejudicial, 
where  the  female,  when  a  witness,  admitted  the 
making  of  such  statement 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  Si  1323-1333.] 

8.  ADDLTEBY— INSTITUTION     OF    Pboseoutioh 
BY  WlF»  or  ACOUSBD— PBOOF— SUFFIOISNOT. 

A  wife's  agency  is  the  prosecution  of  her 
husband  for  adultery  is  sufficiently  established 
when  proved  by  a  preponderance  of  the  evi- 
dence. 

[Ed.  Note. — For  cases  in  point  see  toL  1, 
Cent  Dig.  Adultery,  S  32.] 

4.  Sake. 

A  prosecution  for  adultery  was  commenced 
on  the  voluntary  complaint  of  the  wife  of  ac- 
cused. On  the  trial  she  was  a  witness  in  his 
behalf,  and  denied  that  she  intended  to  insti- 
tute proceedings  against  him.  Held,  the  wife's 
agency  in  the  prosecution  was  sufficiently  shown. 

6.   CBIiaNAL     Law— INSTBUOTIONS— MlBLBAD- 
INO. 

Where,  on  a  trial  for  adultery,  the  court 
stated  the  law  as  to  the  testimony  of  an  accom- 
plice, the  error  in  an  instruction  leaving  the 
Jury  to  determine  whether  the  female  with 
whom  the  offense  was  committed  was  an  ac- 
complice, given  in  connection  with  another 
charge  that  she  was  such  an  accomplice  and 
that  the  jury  could  not  convict  on  her  evidence, 
unless  corroborated,  was  not  prejudicial. 

6.  Sake — Requests — Instbuctions  Given. 

It  is  not  error  to  refuse  instructions  em- 
bodied in  those  given. 

7.  Adulteby— Instbuctions. 

An  instruction  on  a  trial  for  adultery  that 
accused's  adultery  was  a  crime  against  his  wife, 
and  that  if  she  condoned  the  offense  the  state 
could  not  complain,  not  connected  with  the 
question  whether  the  wife  instituted  the  pro- 
ceedings, was  properly  refused. 

8.  Same. 

An  instruction  on  a  trial  for  adultery,  de- 
scribing the  female  with  whom  the  offense  was 
committed  as  a  self-confessed  felon,  and  declar- 
ing that  if  a  crime  was  committed  she  must  be 
corroborated,  not  only  as  to  the  commission  of 
the  offense,  but  as  to  the  circumstances  thereof, 
was  properly  refused. 


Appeal  from  District  Court,  Poweshiek 
County;    W.  O.  Clementa,  Judge. 

The  defendant,  having  l3een  convicted  on 
charge  of  adultery,  appeals.    Affirmed. 

Tom  H.  Mllnor  and  E.  E.  Blanchard,  for 
appellant  G.  W.  Mollan,  Atty.  Gen.,  and  L. 
De  Grair,  Aast  Atty.  Gen.,  for  the  State. 

WEAVER,  3.  The  defendant,  a  married 
man  of  middle  age,  was  Indicted  and  con- 
victed upon  a  charge  of  adultery  with  his 
wife's  Bister,  an  unmarried  girl  of  aboat 
17  years.  He  seeks  a  reversal  of  the  Judg- 
ment against  him  on  several  grounds. 

1.  Complaint  Is  made  of  the  ruling  of  the 
trial  conrt  denying  appellant's  motion  for 
continuance  because  of  the  alleged  absence 
of  a  material  witness.  There  was  no  error 
in  the  ruling.  The  only  matter  to  which  It 
was  claimed  the  absent  witness  would  testi- 
fy was,  first,  that  the  girl,  Ethel  Wolford, 
with  whom  the  adultery  was  alleged  to  have 
been  committed,  bad  in  the  presence  of  the 
witness  denied  that  any  act  of  sexual  inter- 
course ever  occurred  between  herself  and  the 
appellant;  and,  second,  that  the  wife  of  the 
defendant,  Just  before  going  into  the  grand 
Jury  room  at  the  time  when  this  prosecu- 
tion was  Instituted,  told  the  witness  she 
did  not  desire  or  Intend  to  entw  any  com- 
plaint or  institute  any  criminal  proceedings 
against  her  husband,  and  that  her  cmly  pur- 
pose In  going  before  the  grand  jury  was  to 
give  her  testimony  against  one  Charles 
Acord.  The  matter  last  stated  Is  so  clearly 
Incompetent  upon  any  phase  of  the  issues  to 
be  tried  that  we  can  hardly  believe  counsel 
serious  in  urging  It  upon  our  attention,  and 
we  shall  not  take  time  to  discuss  it  The 
other  item  of  proposed  evidence  could  become 
competent  only  in  the  event  that  the  girl, 
Ethel  Wolford,  should  become  a  witness  for 
the  state  and  upon  the  witness  stand  deny 
having  made  the  statements  attributed  to 
her.  In  other  words,  the  matter  could  be  ad- 
mitted and  considered  for  the  purposes  of  Im- 
peachment alone,  and  not  as  substantive  evi- 
dence in  appellant's  favor.  When  the  motion 
was  ruled  upon  it  could  not  be  told  with  any 
certainty  that  Miss  Wolford  would  testify  at 
all,  or.  If  she  did  testify,  It  could  not  be  as- 
sumed in  advance  that  she  would  deny  such 
statements.  Moreover,  when  she  came  upon 
the  witness  stand  and  was  asked  with  refer- 
ence thereto  by  appellant's  counsel,  she  frank- 
ly admitted  that  she  had  made  the  state- 
ments which  it  was  proposed  to  prove  by  the 
absent  witness.  There  was  no  prejudice  to 
appellant  In  refusing  the  continuance. 

2.  The  Indictment,  after  charging  the  al- 
leged crime,  concluded  with  the  statement 
that  the  prosecution  had  been  Instituted  upon 
complaint  of  the  wife  of  the  accused.  It  Is 
claimed  by  counsel  that  to  Justify  a  convic- 
tion this  allegation  should  have  been  estab- 
lished beyond  a  reasonable  doubt,  and  that 
the  court   erroneously   instructed  the  jury 
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that  Qw  state  was  only  bound  to  show  the 
fact  by  a  preponderance  of  the  evidence.  In 
tbe  first  place,  without  taking  the  time  to 
set  oat  the  charge  In  fnll,  it  may  be  eald 
It  Is  at  least  doubtful  whether  the  Instruc- 
tions given  upon  this  point  do  not  go  to  the 
fnll  extent  of  the  rule  as  contended  for  by 
counsel.  As  a  matter  of  law,  however,  we  are 
not  disposed  to  hold  that  the  wife's  agency  In 
tbe  prosecution  must  be  shown  beyond  rea- 
sonable doubt  It  constitutes  no  part  or 
elemoit  of  the  crime,  and  we  are  already 
committed  to  the  proposition  that,  while  the 
fact  Is  essential  to  tbe  right  or  authority  of 
the  state  to  set  the  law  in  motion  for  the 
punishment  of  the  ofFense,  it  is  sufficient  If 
it  be  established  by  a  preponderance  of  tbe 
evidence.  State  v.  Donovan,  61  Iowa,  278, 
16  N.  W.  180;  State  y.  Stout,  71  Iowa,  843, 
82  N.  W.  872.  Neither  State  v.  Henke,  68 
Iowa,  4B7,  12  N.  W.  477,  nor  State  v.  Brlggs, 
68  Iowa,  416,  27  N.  W.  868,  announce  any 
different  rule.  The  effect  of  the  holding  In 
the  Brlggs  Case,  on  which  appellant  places 
chief  reliance,  is  simply  that  this  question 
cannot  be  disposed  of  on  a  motion  to  quash, 
but  must  be  treated  as  one  of  the  facts  to 
be  considered  upon  the  trial.  The  fact  that 
this  prosecution  was  commenced  upon  the 
voluntary  complaint  of  appellant's  wife  was 
abundantly  established.  It  is  true  that  on 
the  trial  she  appeared  as  a  witness  in  behalf 
of  her  husband  and  denied  that  she  in- 
tended to  institute  proceedings  against  him. 
It  Is  no  unusual  thing  for  the  wife  of  an 
adulterer  to  institute  prosecution  against 
him,  and  later,  when  her  anger  has  cooled, 
to  repent  ber  act  and  try  to  save  him  from 
the  Just  penalty  of  bis  offense  by  retracting 
tbe  charge  so  far  as  possible  and  denying  ber 
agency  in  setting  the  law  in  motion.  See 
State  y.  Brlggs,  supra.  It  is  fortunate  for 
the  ends  of  Justice  that  the  right  to  deter- 
mine tbe  commencement  of  sucb  a  prosecu- 
tion does  not  imply  the  power  to  recall  or  dis- 
miss a  charge  once  properly  presented ;  other- 
wise, few  adulterers  with  soft-hearted  wives 
would  ever  reach  the  penitentiary. 

3.  Appellant  Invokes  the  benefit  of  the 
statute  which  provides  that  conviction  of  a 
public  offense  cannot  be  had  upon  the  imcor- 
rolKirated  evidence  of  an  accomplice,  and  com- 
plains that  the  Jury  were  misdirected  In  re- 
spect thereto.  The  record  does  not  support 
tbe  assignment  of  error.  The  court  did  fully 
and  explicitly  state  the  law  to  the  Jury  as  to 
tbe  testimony  of  an  accomplice.  It  is  true 
that  in  one  instruction  the  court  by  evident 
Inadvertence  made  use  of  language  from 
wblch,  standing  alone,  it  should  seem  that 
the  question  whether  Miss  Wolford  was  an 
accomplice  was  to  be  determined  by  the  Jury ; 
but  in  the  same  Immediate  connection  the  Jury 
were  told  that  she  was  an  accomplice,  and 
that  tbe  Jury  could  not  convict  appellant  up- 
on ber  evidence,  unless  they  found  it  cor- 
roborated as  provided  by  the  statute.  It  is 
not  conceivable  that  tbe  appellant  was  in  any 
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manner  prejudiced  by  the  Instructions  com- 
plained of,  and  the  objections  thereto  cannot 
be  sustained.  Nor  was  there  any  error  in  re- 
fusing tbe  instructions  asked  by  the  appel- 
lant. So  far  as  they  contained  correct  propo- 
sitions of  law  applicable  to  the  case  they 
were  fairly  covered  by  the  court's  charge. 
Other  propositions  offered  were  properly  re- 
jected. For  instance,  in  one  request  the 
court  was  asked  to  tell  the  Jury  that  tbe 
defendant's  adultery.  If  any,  was  a  crime 
against  his  wife,  and  that  if  she  is  disposed 
to  condone  the  offense  "neither  the  state  nor 
society  in  general  can  complain."  Such  anin- 
stmctlon,  divorced  as  it  is  from  any  reference 
to  the  question  whether  the  wife  instituted  tbe 
prosecution,  has  as  little  support  In  the  law  as 
It  has  in  morals.  Another  proposed  Instruc- 
tion required  the  court  to  describe  Miss  Wol- 
ford to  tbe  Jury  as  a  "self-confessed  felon," 
and  say  that  if  a  crime  was  committed  sbe 
must  be  "corroborated,  not  only  as  to  tbe 
commission  of  the  offense,  but  as  to  the  cir- 
cumstances thereof."  No  argument  .Is  neces- 
sary to  demonstrate  that  such  instructions, 
if  given,  would  have  been  unquestionably  er- 
roneous. 

4.  Much  stress  is  placed  in  argument  by 
tbe  appellant  upon  the  proposition  that  the 
verdict  is  not  sustained  by  tbe  evidence. 
This  assertion  is  reinforced  by  profuse  and 
extravagant  denunciation  of  the  girl  with 
whom  the  adultery  is  charged  to  have  been 
committed.  Counsel  speak  of  her  as  "this 
self-confessed  criminal,  accomplice,  and  aban- 
doned girl  of  mature  years,"  "this  self-con- 
fessed abandoned  girl,"  "this  abandoned  fe- 
male," "this  abandoned  accomplice,"  who 
"lied  like  a  pirate,"  who  "cannot  tell  the 
same  story  twice  as  to  when  she  first  sunk 
into  the  purlieu  of  infamy  by  surrendering 
Ood's  diamond  Jewel  of  ber  nature  to  the 
gods  "ot  lust,"  and  whose  evidence  "flows 
from  so  fierce  a  slough  of  filth,  abandoned 
honor,  abandoned  modesty,  and  abandoned 
tenets,  that  it  would  by  comparison  make  the 
waters  of  the  Big  Muddy  look  clear  as  waters 
rushing  over  sands  of  gold."  An  examina- 
tion of  the  abstract,  which  presumably  pre- 
sents the  evidence  in  Its  most  favorable  as- 
pect for  the  defense,  demonstrates  that  the 
only  Justification  of  this  display  of  vitupera- 
tive eloquence  is  in  the  fact  that  there  is 
nothing  else  to  be  said  In  appellant's  behalf. 
It  Is  shown  beyond  question  that  this  man  of 
mature  years  debauched  his  wife's  sister,  a 
girl  not  yet  17  years  old,  one  to  whom  he 
should  have  been  a  guardian  and  protector, 
seeking  her  in  ber  own  home  and  at  tbe 
school  where  she  was  a  pupil  until  he  had 
so  far  poisoned  and  corrupted  her  mind  that 
she  fled  with  him  to  another  state,  and  that 
when  put  upon  trial  for  his  crime  he  made 
not  the  silgbtest  attempt  to  explain  his  con- 
duct or  palliate  bis  offense.  If  the  witnesses 
are  to  be  believed,  and  It  was  for  the  Jury 
to  say  whether  they  were  entitled  to  credit, 
the  charge  against  tbe  appellant  was  estab- 
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llBhed  beyond  tbe  remotest  possibility  of  a 
donbt 

There  la  no  reversible  error  In  tbe  record, 
and  tbe  Judgment  of  the  district  court  Is  af- 
firmed. 


ANDERS   r.   OITT   OP   WEST   UNION. 
(Supreme  Court  of  Iowa.    July   10,   1906.) 

1.  mt7ni0ipai.  oorpobatiorb  —  sidbwaxxa — 
Duty  of  Inspkction. 

A  city  is  chargeable  with  the  exercise  of 
ordinary  care  as  to  all  defects  either  apparent 
or  latent  in  a  sidewalk,  to  ascertain  the  condi- 
tion of  the  walk  and  keep  it  in  an  ordinarily 
safe  condition. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  g{  1612- 
1616.] 

2.  Sahb— iKSTBUcnon. 

A  requested  instruction  that  a  dty  is  held 
to  have  notice  of  dangerous  conditions  in  its 
sidewalks  arising  from  tbe  natural  wear  and  de- 
cay, whenever  such  condition  had  existed  so  long 
that  In  the  exercise  of  reasonable  oversight  and 
care  by  the  officials  of  the  city  it  should  have 
been  discovered  and  remedied,  is  covered  by  the 
instruction  given  that  a  city  is  chargeable  with 
the  exercise  of  ordinary  care  as  to  all  defects 
either  apparent  or  latent  in  a  sidewalk,  to  as- 
certain the  condition  of  the  walk  and  keep  it 
in  an  ordinarily  safe  condition. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Coit.  Dig.  Municipal  Corporations,  |  1759.] 

8.  Savk— Nbouokkcb  or  Crrr— Aok  of  Sidx- 

WALK. 

Evidence  that  when  a  sidewalk  was  torn 
up,  soon  after  an  accident  to  a  pedestrian  there- 
on, the  stringers  were  found  in  a  rotten  condi- 
tion, is  not  sufficient  in  itself  to  show  negli- 
gence of  the  city. 

Appeal  from  District  Court,  Payette  Coun- 
ty;   L.  E.  Fellows,  Judge. 

Action  to  recover  damages  for  personal 
injuries  received  by  reason  of  a  defect  in  de- 
fendant's sidewalk.  Verdict  and  Judgment 
for  defendant    PlaintUI  appeals.    Affirmed. 

B.  B.  Hasner,  H.  P.  Hancock,  and  A.  P. 
Anders,  for  appellant  Alnsworth  &  Bst^ 
and  D.  W.  Clements,  for  appellee. 

McCLAIN,  G.  J.  Tbe  alleged  negligence  of 
defendant  was  in  falling  to  discover  and 
remedy  an  unsafe  and  dangerous  condition 
of  a  sidewalk  resulting  from  tbe  decay  of 
tbe  wooden  stringers  running  lengthwise  of 
the  walk,  so  that  tbe  cross-planks  of  tbe  walk 
became  loose,  with  the  result  that  when 
plaintiff  and  a  person  walking  with  bim  met 
another  person  on  such  walk,  and  the  latter, 
turning  out  for  the  purpose  of  passing,  step- 
ped on  tbe  outside  end  of  one  of  tbe  cross- 
planks.  It  tipped  up  and  caused  the  plaintiff 
to  trip  and  fall.  Tbe  complaint  for  appel- 
lant is  that  the  court  erred  In  hot  properly 
instructing  tbe  Jury  with  reference  to  tbe 
duty  of  the  defendant  to  discover  and  remedy 
such  dangerous  condition. 

On  this  question  tbe  Instruction  of  the 
court  was  that  it  is  the  duty  of  a  municipal 
corporation  to  keep  Its  sidewalk  in  a  reason- 
ably  safe   condition   for   travel,    and    that 


plaintiff  must  prove  by  preponderance  of 
tbe  evidence  that  tbe  city  bad  negligently- 
failed  to  keep  tbe  walk  at  tbe  place  of  the 
accident  reasonably  safe  for  travel ;  and  far- 
ther that  tbe  city  officials  were  cbargeable- 
wlth  notice  of  defects  In  sidewalks  by  rea- 
son of  decay  of  stringers  to  the  same  extent 
and  in  the  same  manner  as  they  would  be 
chargeable  with  notice  of  defects  that  were 
plainly  to  be  seen,  and  to  no  greater  extent; 
and  further  that  as  to  all  defects  either 
apparent  or  latent  the  law  requires  the  ex- 
ercise of  ordinary  care  to  ascertain  the  con- 
dition of  sidewalks  and  keep  them  In  an 
ordinarily  safe  condition  for  travel.  The 
court  refused  an  instruction  asked  by  plain- 
tiff to  tbe  effect  that  a  municipal  corporation 
Is  held  to  have  notice  of  dangerous  defects 
in  its  sidewalks  arising  from  the.  natural 
wear  and  decay  whenever  such  condition  has 
existed  so  long  that  in  the  exercise  of  rea- 
sonable oversight  and  care  by  tbe  officials 
of  the  municipality,  it  should  have  been  dis- 
covered and  remedied.  It  is  not  claimed  that 
the  Jury  were  not  properly  instructed  with 
reference  to  the  duty  of  the  city  to  repair 
after  It  had  notice  through  Its  officers  of  an 
apparent  and  obvious  defect  but  tbe  conten- 
tion la  that  as  tbe  evidence  tended  to  show 
the  wooden  stringers  were  originally  laid  on 
the  ground  and  the  walk  bad  remained  with- 
out change  or  repair  for  about  eight  years, 
tbe  city  was  bound  to  know  that  it  migbt 
have  become  in  a  dangerous  condition  by 
reason  of  the  natural  decay  of  the  stringers, 
and  should  have  made  some  inspection  to 
ascertain  its  condition,  although  no  defects 
had  become  apparent  to  casual  Inspection. 
In  cases  relating  to  bridges  it  has  been  held 
that  there  is  a  duty  to  Inspect  for  the  pur- 
pose of  discovering  a  defective  condition  due 
to  tbe  decay  of  timbers  which  may  not  be 
apparent  without  such  inspection.  Perry  v. 
Clarke  County,  120  Iowa,  96,  94  N.  W.  454; 
Kapho  V.  Moore,  68  Pa.  404,  8  Am.  Rep.  202. 
Tbe  instruction  given  by  tbe  court  charges 
the  defendant  with  tbe  exercise  of  ordinary 
care  as  to  all  defects  either  apparent  or  latent 
to  ascertain  the  condition  of  the  walk  and 
keep  It  In  an  ordinarily  safe  condition,  and  it 
seems  to  us  that  this  instruction  states  tbe 
correct  rule.  Smith  v.  Sioux  City,  119  Iowa. 
BO,  98  N.  W.  81;  Padelford  v.  Eagle  Grove, 
117  Iowa,  616,  91  N.  W.  899;  Pumell  v.  St 
Paul,  20  Minn.  117  (GIL  101);  La  Salle 
V.  Porterfleld,  188  III.  114,  27  N.  B.  987; 
Denver  v.  Dean,  10  Colo.  875,  16  Pac  SO,  3 
Am.  St  Rep.  594;  Bonebrake  v.  Board  of 
Commissioners,  141  Ind.  62,  40  N.  B.  141. 
So  far  as  there  was  any  evidence  to  support 
It  the  instruction  covers  the  Instruction  ask- 
ed, and  It  also  covers  tbe  propositions  pre- 
sented in  other  Instructions  submitted  by  tbe 
plaintiff.  The  difficulty  with  the  InstructlonB 
asked  is,  throughout  that  they  assume  neg- 
ligence by  reason  of  the  age  of  tbe  walk 
without  any  evidence  that  in  the  exercise  of 
reasonable   care    the    officials    of    the    dty 
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should  have  known  that  the  BtringerB  were 
ao  tax  decayed  that  the  walk  wag  dangerons. 
EMdence  that,  when  the  walk  was  torn  up 
soon  after  the  accident,  the  stringers  were 
found  In  a  decayed  condition  was  not  suffi- 
cient In  Itself  to  show  negligence  on  the  part 
of  the  city.  As  a  matter  of  fact  there  la  no 
showing  that  the  city  did  not  make  reason- 
able Inspection. 

Finding  that  the  alleged  errors  have  no 
fonndatlon  in  the  record,  the  judgment  of 
tiie  trial  court  Is  affirmed. 


SLT  T.  BBLL. 

(Supreme  Court  of  Iowa.    July  10,  1906.) 

L  Frattdttlknt  Cokvbtancis  —  Pbkrben- 
TiAi.  Tbahsfkb— Right  to  Pat  Dbbt  with 

PaOPEBTt. 

While  a  bona  fide  creditor  may,  with 
knowledge  that  the  debtor  Intends  to  hinder,  de- 
lay, or  defraud  other  creditors,  take  the  prop- 
vriy  of  the  debtor  in  satisfaction  of  his  claim, 
and  if  necessary  for  this  purpose  make  a  cash 
payment  to  the  debtor  of  the  difference  between 
the  debt  and  the  value  of  the  property,  yet  the 
transaction  must  not  be  for  the  purpose  of  con- 
ferring a  benefit  upon  the  debtor,  and  the  cash 
payment  made  must  be  necessary  in  order  to 
effectuate  the  transfer  or  the  collection  of  the 
debt. 

[lid.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Fraudulent  Conveyancea,  {{  870, 
3T3.] 

2.  Saxb. 

Where  a  debtor.  In  failing  circnmstances, 
and  with  the  intention  of  defranding  creditors, 
transferred  to  a  creditor  a  number  of  items  of 
property  consisting  of  cattle,  horses,  and  farm 
unplements  for  a  consideration  consisting  of  the 
satisfaction  of  the  debt  and  the  payment  of  the 
difference  between  the  debt  and  the  price  of 
the  property  in  cash,  the  transaction  was  void- 
able at  the  suit  of  other  creditors,  inasmuch 
as  the  cash  payment  was  unnecessary  because 
the  difference  covered  by  the  cash  payment  could 
have  been  avoided  by  omitting  some  of  the  prop- 
erty from  the  sale. 

[E!d.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Fraudulent  Conveyances,  li  370, 
373.J 

Appeal  from  District  Court,  Crawford 
Comi^;    Z.  A.  Church,  Judge. 

Action  In  replevin,  verdict  and  judgment 
for  the  defendant  The  plaintiff  appeals. 
Afflmed. 

Shaw,  Sims  &  Kuehnle,  for  appellant.  F. 
0.   GUchreot,  for  appellee. 

LADD,  J.  a?he  defendant,  as  sheriff  of 
Crawford  county,  levied  an  execution  May 
23,  1903,  on  eight  head  of  cattle,  a  wagon, 
and  two  sets  of  harness,  as  the  property  of 
M.  F.  Sly,  who,  with  Ella  H.  Sly,  his  wife, 
bad  confessed  judgment  in  favor  of  W.  and 
J.  G.  Hlnn  for  $2^76  March  IStb  previous. 
The  property  was  sold  and  proceeds  applied  on 
the  judgment.  Before  doing  so,  however,  de- 
fendant exacted  an  indemnifying  bond,  there- 
by waiving  notice  of  plaintiff's  claim  of  owner- 
ship by  virtue  of  a  bill  of  sale,  covering  this 
and  other  property,  executed  by  M.  F.  Sly  to 
bla  broths,  the  plaintiff,  February  25,  1803, 


and  in  this  action  the  latter  prayed  judgment 
for  the  value  of  the  property  taken  and  sold. 
The  defense  Interposed  was  that  the  purpose 
of  the  bill  of  sale  was  to  hinder,  delay,  or 
defraud  the  creditors  of  the  judgment  debtor. 
The  evidence  showed  that  one-halt  of  the 
Indebtedness  fell  due  March  1,  1903,  but 
that  prior  thereto,  and  on  February  21st, 
M.  F.  Sly  and  his  wife  conveyed  the  farm 
on  which  they  resided  to  plaintiff,  and  four 
days  later  M.  F.  Sly  alone  executed  to  him 
a  bill  of  sale  covering  all  his  personal  prop- 
erty except  household  furniture;  that  the 
agreed  consideration  for  the  land  was  an 
assumption  of  a  mortgage  thereon  of  $3,600 
and  the  application  of  $1,200  on  a  note  exe- 
cuted by  M.  F.  Sly  to  plaintiff  for  $960  dated 
Ma'rch  27,  1885,  payable  In  one  year,  and 
tnat  for  the  personal  property  was  $1,000, 
of  which  $276  was  paid  in  cash  and  the 
remainder  applied  in  a  satisfaction  of  the 
note. 

Appellant  complains  of  several  instruc- 
tions, but,  in  view  of  our  conclusion  that 
the  evidence  of  fraud  was  conclusive,  these 
need  not  be  considered.  The  judgment  de- 
fendant candidly  admitted  that  his  purpose 
In  executing  the  bill  of  sale  was  to  hinder 
and  delay,  if  not  to  defeat,  the  collection  of 
the  Indebtedness  owing  W.  and  J.  O.  Hlnn. 
This  was  made  known  to  the  plaintiff,  and 
be  fully  nnderstood  the  object  sought  to  be 
attained.  If,  notwithstanding  this,  he  had 
taken  the  property  at  a  fair  price  In  satis- 
faction of  his  claim  against  his  brother  with- 
out paying  In  cash  more  than  was  reasonably 
necessary  to  effect  the  collection  of  the  In- 
debtedness owing  him,  and  therein  had  acted 
In  good  faith,  the  transaction  must  have  been 
upheld.  Thompson  v.  Znckmayer  (Iowa)  94 
N.  W.  477;  Stroff  v.  Swafford  Bros.,  81  Iowa, 
699,  47  N.  W.  1028 ;  Rosenheim  v.  Flanders, 
114  Iowa,  293,  86  N.  W.  293.  But,  white  a 
vigilant  creditor  may  procure  payment  of  his 
claim  against  a  falling  or  Insolvent  debtor 
by  a  purchase  of  his  property,  he  must  not 
go  beyond  the  permissible  purpose  of  securing 
bis  own  demand.  The  whole  purpose  of  the 
creditor  must  be  the  payment  of  the  debt 
He  will  not  be  allowed  to  go  beyond  this  and 
confer  a  benefit  on  the  debtor.  This  is  the 
boundary  of  the  reward  and  protection  the 
law  gives  to  the  vigilant  creditor.  In  effect- 
ing this  purpose  he  must  not  unnecessarily 
hinder  or  delay  other  creditors,  or  Impair 
their  rights,  by  placing  it  In  the  power  of 
the  debtor  to  screen  a  part  of  the  proceeds; 
the  creditor  having  knowledge  thereof  or  of 
facts  sufficient  to  create  reasonable  belief 
that  such  Is  his  intention.  When,  therefore, 
a  creditor  purchases  property  from  his  debt- 
or, a  part  of  the  consideration  being  the  pay- 
ment of  an  antecedent  debt  and  a  part  money 
paid,  the  rules  applicable  are  the  same  as  to 
purchasers  on  a  new  consideration;  the 
payment  of  a  just  debt  being  a  circumstance 
to  be  considered  as  bearing  on  the  bona  fides 
of  the  transaction.    If,  however,  the  payment 
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•f  money  In  part  has  been  reasonably  necea- 
aary  In  order  to  tfect  the  collection  of  the 
debt,  this  win  not  Invalidate  the  transaction. 
The  mle  is  thus  stated  in  Bump  on  Fraud. 
OoDT.  p.  191:  "Although  the  purchase  ex- 
ceeds the  amount  of  the  Indebtedness,  still. 
If  the  -  excess  is  reasonably  necessary  for 
attaining  the  lawful  purpose  of  satisfying 
the  actual  debt,  the  purchase  to  the  whole 
extent  may  be  attributed  to  the  same  motive 
•f  self-interest,  and  therefore  the  mere  fact 
of  the  excess  does  not  invalidate  the  trans- 
action, unless  there  are  other  circumstances 
tending  to  show  a  fraudulent  Intent  on  the 
part  of  the  purchaser."  This  necessity  is 
not  created  by  the  unyielding  demand  of  the 
debtor  for  cash,  but  must  arise  from  the 
nature,  condition,  or  situation  of  the  prop- 
erty. Thus,  in  Levy  &  Co.  v.  Williams,  79 
Ala.  171,  the  debtor  Insisted  that  the  credit- 
or buy  three  tracts  of  land  when  one  would 
have  satisfied  the  indebtedness,  and  the  court 
held  the  necessity  was  not  thereby  shown, 
but  that,  on  the  contrary,  this  advised  the 
creditor  that  the  object  of  the  sale  was  not 
the  payment  of  an  honest  debt  but  the  con- 
version of  real  estate  into  money  because 
money  was  "more  easily  shuffled  out  of  sight 
than  land,"  and  the  payment  of  the  debt  was 
merely  a  means  to  accomplish  that  object 
tBee,  also,  Maddox  v.  Reynolds,  09  Ark.  54\ 
81  S.  W.  206.  An  insolvent  debtor  cannot  be 
denied  the  right  to  dispose  of  bis  property, 
but  the  design  In  so  doing  must  be  the  ap- 
propriation of  all  the  proceeds  to  the  satl» 
faction  of  his  debts,  and,  if  the  creditor  who 
purchases  his  property  acts  npon  the  reason- 
able expectation  that  they  will  be  so  applied, 
be  Is  not  chargeable  with  participation  In 
the  secret  fraudulent  intent  of  the  debtor. 
These  principles  are  fully  established  by  the 
authorities.  Rankin  v.  Vandiver,  78  Ala. 
SG2;  Fargerson  v.  Hall  (Ala.)  13  South.  302; 
McVeagh  v.  Baxter,  82  Mo.  618;  Letnkanff 
V.  Frenkle,  80  Ala.  137;  Toung  v.  Stallings, 
5  B.  Mon.  (Ky.)  307;  McDonald  v.  Gaunt,  30 
Kan.  693,  2  Pac.  871 ;  Oppenhelmer  v.  Guck- 
enheimer,  39  Fla.  617,  23  Sonth.  9;  Carl  & 
Tobey  Co.  v.  Seal  &  Fletcher  Grocer  Co., 
64  Ark.  373,  42  8.  W.  665;  Henney  Buggy 
Oo.  V.  Ashenfelter.  60  Neb.  1,  82  N.  W.  118, 
83  Am.  St  Rep.  603.  See  20  Cyc.  478,  for 
collection   of   authorities. 

In  the  case  at  bar,  the  Judgment  defendant 
was  Insolvent  The  bill  of  sale  and  deed 
conveyed  to  his  brother,  the  plaintiff,  all  his 
property.  After  applying  the  difference  be- 
tween the  mortgage  on  the  land  assumed  by 
plaintiff  and  the  price  agreed  on  the  note, 
there  remained  $725  unpaid.  They  then 
agreed  upon  $1,000  as  the  price  of  the  per- 
sonal property  included  in  the  bill  of  sale, 
described  as  follows:  "One  (1)  thorough- 
bred Hereford  bull  (Reputation).  One  (1) 
thoroughbred  Hereford  cow  (Mabel)  and  In- 
crease. Five  (5)  grade  Hereford  cows  and 
increasat    Two  (2)  grade  Hereford  yearling 


heifers  and  increase.  Two  (2)  grade  Hereford 
bull  calves.  One  (1)  sray  gelding.  One  (1) 
bay  gelding.  One  (1)  don  colored  mare. 
Tm  (10)  head  of  hogs  and  increase^  Two  (2) 
lumber  wagons.  One  feed  grinder.  Three 
(3)  seta  of  harness.  One  Case  plow.  One 
iron  harrow."  The  balance  of  $276  was  paid 
in  cash.  It  is  too  manifest  for  argument  that 
this  payment  was  unnecessary  for  the  collec- 
tion of  the  indebtedness.  *  Items  in  value  to 
this  amount  might  readily  have  been  omitted. 
None  of  them  are  shown  to  have  been  exempt, 
though  M.  F.  Sly  was  allowed  by  the  sheriff 
to  select  two  cows,  two  calves,  and  a  team, 
at  the  time  of  the  levy  of  execution  without 
otherwise  claiming  to  own  them.  This  was 
several  months  after  the  execution  of  the 
bill  of  sale,  and  whether  the  stock  so  selected 
was  Included  therein,  or  was  then  exempt, 
does  not  appear.  The  presumption,  in  the 
absence  of  evidence  to  the  contrary,  is  that 
property  is  not  exempt  Moreover,  this  mat- 
ter does  not  appear  to  have  entered  into^the 
negotiations  Qf  these  parties.  The  transfer 
was  entirely  without  reference  to  exemptions 
and  the  money  paid  with  the  understanding 
that  the  sale  was  being  made  to  hinder  and 
delay  creditors  in  the  collection  of  their 
clalma  The  payment  of  money  without  the 
necessity  of  so  doing  in  connection  with  the 
antecedent  indebtedness,  with  knowledge  of 
M.  Sly's  design  to  hinder  and  delay  his 
creditors  by  effecting  the  sale,  amounted  to 
participation  in  his  unlawful  purpose  pre- 
cisely as  though  the  entire  consideration  had 
been  new  and  rendered  the  entire  transaction 
fraudulent  Rosenheim  v.  Flanders,  114  Io- 
wa, 291,  86  N.  W.  288.  It  follows  that,  as  the 
verdict  for  defendant  might  have  been  direct- 
ed, the  errors,  if  any,  in  the  instructions, 
were  without  prejudice. 
Affirmed. 


UcKBB  V.  MOnSBR. 

(Supreme  Court  of  Iowa.    July  10,  1906.) 

L  Bbeack  or  Masbiaok  Pbouisb— Fbaud— 

ACCEPTANCK— PbOOF. 

To  sustain  an  action  for  breach  of  marriage 
promise,  plaintiff's  acceptance  of  defendants 
offer  of  marriaee  may  l>e  implied  from  the  acts 
of  the  parties  and  from  the  relations  assumed 
by  them  at  the  time  of  and  subsequent  to  the 
offer. 

[Ed.   Note. — For  cases   In  point,   see  vol.  8, 
Cent  Dig.  Breach  of  Marriage  Promise,  {{  81- 
83.] 
2.  Samb— Evidence. 

Plaintiff  had  dismissed  defendant  as  a 
suitor  in  December.  1901,  but  in  September, 
1903,  she  testified  that  the  differences  oetween 
them  were  canvassed  and  disposed  of,  and  that 
a  marriage  in  the  near  future  was  then  sug- 
gested by  defendant ;  that  he  then  stated  that 
they  had  had  one  of  their  good  old  times,  and 
that  they  bad  a  clear  understanding,  to  which 
she  assented,  and  said  that  everything  was 
straightened  up,  and  that  there  would  oe  no 
more  misunderstanding  between  them,  when  he 
said  he  was  glad  and  kissed  her  good-bye  at 
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the  door.     Held,  rafficieut  to  establish  the  ac- 
ceptance of  defendant's  offer  of  marriage. 

[Ed.    Note. — For   cases  In  point,   see  vol.   8, 
Cent.  Die.  Breach  of  Marriage  Promise,  t-  87.] 

8l  Apfeax—Evidencib— Pkkjudick. 

Where,  in  an  action  for  breach  of  marriage 
promise,  plaintiff's  other  testimony  clearly 
showed  a  promise  on  her  part,  defendant  was 
not  prejudiced  by  plaintiff's  testiipony  that  she 
communicated  to  ner  mother  the  fact  of  her 
engagement  to  defendant. 

4.  Bbkaoh  or  Mabsiaoe  Pbohibk— Bvidxrcx. 

Where,  in  an  action  for  breach  of  a  mar- 
riage promise,  plaintiff  relied  on  a  renewal  of 
a  previous  contract  of  marriage,  and  both  the 
original  contract  and  the  renewal  were  denied 
by  defendant.  It  was  competent  for  plaintiff  to 
show  the  former  engagement,  and  the  relation 
existing  between  them  prior  to  such  renewal, 
for  the  parpoae  of  proving  the  renewal  alleged 
at  that  particular  time. 

5.  SAIfK— IR8TBUOTI0NB. 

Where,  in  an  action  for  breach  of  a  mar- 
riage promise,  the  jury  were  plainly  instructed 
that  a  mutusi  engagement  must  be  shown,  an 
instruction  that  in  determining  wliether  or  not, 
about  the  date  plaintiff  claimed  defendant's 
promise  was  renewed,  defendant  promised  to 
mariy  plaintiff,  the  jury  shonld  consider  all 
the  facta  and  circumstances  proven  on  the  trial, 
was  not  objectionable  aa  intimating  that  proof 
of  a  promise  without  an  acceptanx:e  would  be 
sufficient  to  entitle  plaintiff  to  recover. 

6.  Same— Damaokb— EI.KUENT8  —  Wealth    of 
Defendant. 

In    an   action   for  breach   of   a   marriage 


the  defendant. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8, 
Gent.  £Hg.  Breach  of  Bfarriage  Promise,  g  39.1 

Appeal  from  District  Court,  Washington 
Connty ;  W.  O.  Clements,  Judge. 

Suit  to  recover  damages  for  breach  of  a 
contract  of  marriage.  Trial  to  a  Jui7>  <ti>d 
verdict  and  judgment  for  the  plaintiff.  The 
defendant  appeals.    Affirmed. 

WUson  &  Wilson,  for  appellant  S.  W-  & 
J.  L.  Brookbart,  for  appellee. 

SHBRWIM,  3.  The  parties  to  this  suit 
entered  Into  a  contract  of  marriage  which 
was  terminated  by  the  plaintlfTs  dismisBal 
of  the  defendant  In  December,  1901.  She 
claims  that  the  contract  was  renewed  In 
September,  1903,  and  that  it  was  breached  by 
the  defendant's  marriage  to  another  in  1904. 
The  appellant's  most  serious  contention  Is 
that  there  is  no  evidence  of  a  mutual  promise 
at  that  time;  that  Is,  that  no  acceptance  on 
the  part  of  the  plaintiff  is  shown.  To  sus- 
tain an  action  of  this  kind  it  is,  of  course, 
necessary  to  prove  a  mutual  agreement,  but 
the  acceptance  of  an  offer  of  marriage  need 
not  be  in  so  many  words.  It  may  be  im- 
plied from  the  acts  of  the  parties  and  from 
the  relations  assumed  by  them  at  the  time 
of  and  subsequent  to  the  offer.  Robinson  v. 
Graver,  88  Iowa,  381,  55  N.  W.  492. 

The  evidence  shows  that  at  the  time  of  the 
September,  1903,  meeting  the  differences 
which  had  arisen  between  them  prior  to  the 
dismissal  in  1901  were  canvassed  and  dis- 
posed of,  and  that  a  marriage  in  the  near 


future  was  then  suggested  by  the  defendant 
The  culmination  of  this  meeting  is  described 
thus  by  the  plaintiff:  "He  said  that  we  had 
had  one  of  our  good  old  times,  and  I  said  yes,  I 
was  glad.  He  said  we  had  a  clear  under- 
standing, and  I  said  yes  I  was  glad  that 
everything  was  straightened  up,  and  there 
would  be  no  more  misunderstanding  between 
us,  and  be  said  yes  be  was  glad  too,  and  be 
kissed  me  good-bye  at  the  door."  If  tbts 
testimony  of  the  plaintiff  be  true,  and  the 
jury  evidently  so  found,  it  Is  entirely  suf- 
ficient to  prove  a  mutual  promise  at  that 
time.  He  would  be  a  dull  suitor.  Indeed, 
who  would  require  more  or  different  evi- 
dence of  an  acceptance  of  his  renewal  of  an 
offer  of  marriage,  and  we  are  not  surprised 
that  the  jury  found  a  mutual  promise. 

The  court  permitted  the  plaintiff  to  testify 
that  she  communicated  to  her  mother  the 
fact  of  her  engagement  to  the  defendant, 
and  the  ruling  Is  questioned.  There  is  a 
conflict  In  the  cases  on  this  point  and  we 
are  not  entirely  satisfied  that  such  testimony 
Is  admissible,  although  this  court  has  held 
that  acts  showing  preparation  for  marriage 
are  admissible  to  prove  an  acceptance  on  the 
part  of  the  plaintiff,  and  the  declarations  of 
the  party  are  held  competent  for  the  same 
purpose.  See  Robinson  v.  Graver,  supra, 
and  Thurston  v.  Cavenor,  8  Iowa,  155.  With- 
out deciding  whether  such  declarations  are 
admissible  to  prove  an  acceptance,  we  are 
clearly  of  opinion  that  no  prejudice  resulted 
to  the  defendant  from  the  plaintlfTs  testi- 
mony because  her  other  testimony  clearly 
showed  a  promise  on  her  part  and  the  al- 
leged declaration  to  her  mother,  testified  to. 
by  herself  alone,  neither  strengthened  nor 
made  more  manifest  that  fact 

The  court  also  received  evidence  of  the 
relation  of  the  parties  prior  to  the  dismissal 
in  December,  1901.  There  was  no  error  is 
this.  The  plaintiff  relied  upon  a  renewal  of 
a  previous  contract  of  marriage,  and  both 
the  original  contract  and  the  renewal  were 
denied  by  the  appellant  It  was  therefore 
competent  for  the  plaintiff  to  show  the  former 
engagement  and  the  relation  existing  be- 
tween them  prior  to  September,  1903,  tot 
the  purpose  of  proving  the  renewal  alleged 
to  have  been  made  at  that  particular  time. 
3  Elliott  on  Evidence,  H  1869-1872. 

Before  the  dismissal  to  which  we  have  al- 
ready referred,  the  defendant  paid  some  at- 
tention to  bis  present  wife,  as  he  claims,  up- 
on the  request  of  the  plaintiff,  and  he  now 
urges  that  the  plaintiff  is  estopped  on  ac- 
count of  such  request.  There  Is  a  conflict 
in  the  evidence  touching  this  matter,  but 
whichever  may  be  ri^t  In  relation  therete 
is  of  no  consequence,  for  the  plaintiff  has 
no  cause  of  action,  unless  there  was  a  re- 
newal of  the  engagement  in  September,  1903. 
Instruction  9  is  criticised  because  the  jury 
was  told  therein  "that  in  determining  the 
question  whether  or  not  about  September, 
1903,  the  defendant  promised  to  marry  plain- 
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tiff,  you  will  consider  all  the  facts  and  dr- 
circumstances  proren  on  the  trial."  It  is 
said  tliat  It  conveyed  the  Idea  that  proof  of 
a  promise  without  an  acceptance  thereof 
would  be  sufficient  to  entitle  the  plaintiff  to 
recover.  Such  could  not  have  been  the 
understanding:  of  the  jury,  however,  for  In 
the  seventh  and  eighth  instructions  the  court 
distinctly  told  the  Jury  that  thwe  must  be  a 
mutual  engagement  shown. 

The  Instruction  as  to  the  measare  of  dam- 
ages is  said  to  be  erroneous  because  it  per- 
mitted double  damages  and  the  consider- 
ation of  both  the  actual  and  reputed  wealth 
of  the  defendant  The  instruction  did  not 
permit  double  damages,  and  it  is  proper  to 
consider  both  the  actual  and  reputed  wealth 
of  the  defendant.  Rime  v.  Rater,  108  Iowa, 
61,  78  N.  W.  835;  Gelger  v.  Payne,  102  Iowa, 
681,  69  N.  W.  654.  71  N.  W.  571;  Royal  v. 
Smith,  40  Iowa,  615;  Vlerling  y.  Binder,  118 
Iowa,  337,  85  N.  W.  621. 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  must  be  and  it  Is  affirmed. 

Affirmed. 


CHISMORB   V.   ANCHOR  FIRE   INS. 
CO. 

tSapreme  Conrt  of  Iowa.    July  10,  1906.) 

Inbubanob— Vacancy  Clause — Waives. 

The  issuance  of  a  fire  policy,  upon  an  ap- 
plication showing  the  title  of  insured  to  be  a 
sheriff's  certificate  of  purchase  at  execution 
sale  under  which  a  deed  could  not  be  Issued  for 
some  months,  wag  not  a  waiver  of  a  provision 
of  the  policy  that  it  should  be  void  if  the  premis- 
«•  should  become  unoccupied. 

Appeal  from  District  Court,  Linn  Coonty; 
J.  H.  Preston,  Judge. 

Action  on  an  insurance  policy.  Verdict 
was  directed  for  plaintiff  and  judgment  en- 
tered thereon.  The  defendant  appeals.  Re- 
versed. 

Edmund  H.  McVey  and  Cooper,  Clemans  & 
Lamb,  for  appellant  Jamison  &  Smyth,  for 
appellee. 

LADD,  J.  The  policy  of  Insurance  sued 
on  was  issued  to  the  plaintiff  upon  an  ap- 
plication in  which  he  was  asked:  "What  is 
your  title  to  the  land  on  which  the  above- 
described  property  to  be  insured  Is  situat- 
ed?" and  answered:  "Sheriff's  certificate; 
I  will  get  a  sheriff's  deed  on  June  5,  1904." 
Notwithstanding  a  condition  declaring  the 
contract  void  If  the  assured  had  less  than  a 
title  In  fee  simple,  no  question  Is  raised  as 
to  its  validity  on  that  ground.  The  reason 
for  not  doing  so  will  appear  later.  One 
Baker  was  owner  of  the  premises  which  had 
been  sold  on  execution  to  plaintiff,  and  a 
sheriff's  certificate  of  sale  Issued  accordingly. 
The  house  burned  down  April  26,  1904,  and 
plaintiff  acquired  a  sheritTs  deed  June  13th 
following.  Evidence  was  offered  tending  to 
show  that  Baker  had  abandoned  the  house 
aiboot  10  days  before  the  fire,  and  that  it  was 


vacant  at  that  time;  also  that  the  hazard  was 
increased  by  such  vacancy.  An  objection  to 
the  effect  t^at  issuing  a  policy  on  an  Inter- 
est such  as  evidence  by  the  sberllTB  certif- 
icate of  sale  operated  as  a  waiver  of  tbe 
clause  of  the  policy,  providing  that  if  tbe 
premises  Insured  are  or  become  vacant  or 
unoccupied  it  shall  be  void,  and  that  it  shall 
be  suspended  during  such  vacancy,  and  tbe 
company  not  be  liable  for  any  loss  or  dama- 
ges accruing  in  the  meantime,  was  sustained. 
This  ruling  only,  save  that  the  verdict  was 
excessive,  is  questioned.  In  tbe  absence  of 
any  evidence  tending  to  show  that  there  was 
no  increase  of  hazard  owing  to  the  vacancy 
of  the  property,  these  provisions  must  be 
given  effect,  unless  the  company  is  estopped 
from  insisting  upon  their  enforcement  Stol- 
tenberg  v.  Continental  Ins.  Co.,  106  Iowa, 
667,  76  N.  W.  835,  68  Am.  St  Rep.  323;  Krell 
r.  Chickasaw  Mut.  Fire  Ins.  Co.  (Iowa)  104 
N,  W.  364.  And,  If  estopped  from  setting  up 
tbe  forfeiture  or  suspension  of  the  policy.  It 
cannot  be  said  that  independent  of  these  pro- 
visions the  hazard  was  necessarily  increased 
by  the  vacancy  of  the  house.  Insurance  Com- 
pany V.  Baldwin,  62  Ohio  St  368,  57  N.  E.  57; 
Luce  V.  Dorchester  Ins.  Co.,  105  Mass.  297, 
7  Am.  Rep.  522;  Gllllat  v.  Pawtucket  Mut  Mre 
Ins.  Co.,  8  R.  L  282,  91  Am.  Dec.  229.  Tbe 
theory  of  an  estoppel  in  such  a  case  is  that 
the  company,  after  accepting  the  premium 
and  issuing  the  policy,  cannot  be  heard  to 
nrge  its  invalidity  because  of  the  existence  of 
conditions  of  which  it  was  then  aware  and 
which,  by  the  terms  of  the  contract,  rendered 
the  policy  void  from  its  Inception;  that  is,  the 
issuance  of  the  policy  under  these  drcum-, 
stances  Is  regarded  as  an  assurance  to  the  in- 
sured by  the  company  that  the  conditions  are 
such  as  to  meet  the  requirements  of  the  con- 
tract or,  at  least,  will  be  so  considered,  and 
if  the  insured.  In  reliance  thereon,  receives 
the  policy,  the  insurer  is  estopped  from  inter- 
posing the  defense  that  because  of  the  exist- 
ence of  such  conditions  the  policy  was  void 
when  issued.  Pltchner  v.  Insurance  Co.,  lOS 
Iowa,  276,  72  N.  W.  530;  Erb  v.  Insurance 
Co.,  99  Iowa,  728,  69  N.  W.  261;  Ind.  School 
Dist  v.  Insurance  Co.,  ItS  Iowa,  65,  84  N.  W. 
956;  Welch  v.  Fire  Ass'n  of  Philadelphia 
(Wis.)  98  N.  W.  227;  In  re  Millers'  &  Manu- 
facturers' Ins.  Co.  (Minn.)  106  N.  W. 
485.  The  doctrine  is  peculiar  to  the  law  of 
Insurance  and  Is  founded  on  the  laudable  de- 
sign of  preventing  the  perpetration  of  a  fraud 
through  obtaining  a  premium  by  the  insur- 
ance of  a  policy  known  to  be  void  ab  initio. 
As  an  original  proposition  it  would  be  difficult 
to  defend  this  exception  to  the  general  rule 
that  be  who  becomes  a  party  to  a  contract  is 
presumed  to  have  knowledge  of  its  contents 
and  Is  bound  thereby,  unless  prevented  from 
ascertaining  them  by  some  artifice  or  dec^>- 
tlon.  But  such  contracts  are  so  common  and 
of  such  universal  use  In  the  business  world 
that  they  are  ordinarily  spoken  of  as  com- 
modities rather  than  individual  agreements. 
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Insnrance  la  bought  and  sold,  according  to 
the  speech  of  the  people.  To  omit  reading 
the  application  before  signing  it  or  the  policy 
apon  its  receipt  Is  not  deemed  negligence  as 
a  matter  of  law,  as  would  be  the  case  with 
other  Instruments.  Fltchner  y.  Insurance 
Co.,  snpra.  To  obtain  money  as  a  premium 
for  a  policy  of  insurance  known  to  be  rold  is 
like  procuring  it  for  any  other  worthless  arti- 
cle known  to  be  snch  on  the  pretense  uiav  n 
has  value.  If  the  scheme  were  to  prevail,  it 
would  be  more  reprehensible  even,  for  there- 
by the  assured  would  not  only  lose  the  money 
paid  as  a  premium,  but  be  deprived  of  the 
opportunity  of  Insuring  with  others  in  order 
to  guard  against  great  loss.  Notwithstand- 
ing the  condemnation  of  the  doctrine  by  the 
majority  of  the  court  In  Northern  Assurance 
Co.  V.  Grand  View  B.  Ass'n,  188  U.  S.  S06,  22 
Sap.  Ct  133,  46  L.  Ed.  213,  it  has  the  approval 
4tf  the  overwhelming  weight  of  authority. 
But  the  facts  of  this  case  do  not  permit  of  Its 
application.  At  the  time  the  policy  was  Is- 
sued  to  plaintiff  the  premises  were  occupied 
by  the  owner.  The  house  was  not  vacant,  and 
there  was  no  Inconsistency  involved  In  issu- 
ing the  policy  on  plaintiff's  Interest  therein 
vith  the  conditions  concerning  vacancy. 
This  being  tme,  the  contract  was  valid  at  Its 
inception,  and  the  insured  acquired  what  he 
applied  for.  Possession  by  the  owner  contin- 
ued for  nearly  a  year  before  moving  out.  It 
then  became  vacant,  and  there  is  no  more  rea- 
g(m  for  saying  that,  because  plalntifT  could  nei- 
ther move  in  nor  procure  some  one  else  to  do 
«o  as  his  tenant,  owing  to  his  want  of  title, 
the  company  cannot  avail  Itself  of  these  con- 
ditions, than  had  he  been  owner  and  ignorant 
of  the  fact  of  such  vacancy  or  tmable  to  find 
a  tenant.  That  the  latter  circumstances  fur- 
nish no  excuse  appears  from  Ohio  Farmers' 
Ins.  Co.  V.  Vogel  (Ind.  App.)  78  N.  E.  612; 
McClnre  v.  Watertown  Plre  Ins.  Co.,  90  Pa. 
277,  35  Am.  Rep.  656;  Schuermann  v.  Ins. 
Ass'n  (111.)  43  N.  E.  1003,  52  Am.  Rep.  377; 
Moore  V.  Phcenix  Assurance  Co.  fN.  H.)  6 
AO.  27,  10  Am.  St  Rep.  384.  See  Dennlson 
V.  Phoenix  Ins.  Co.,  52  Iowa,  457,  8  N.  W.  600, 
where  the  rule  that  courts  may  not  add  to 
■or  detract  from  the  contracts  made  by  the 
parties  Is  tersely  and  emphatically  expressed. 
That  the  insured's  Interest  conferred  on 
him  neither  the  right  of  possession  nor  control 
-can  make  no  difference.  He  could  contract 
for  the  insurance  of  the  house  while  occupied 
by  another  and  stipulate  that  upon  its  becom- 
ing vacant  the  policy  should  stand  suspended 
until  occupied  again,  precisely  as  though  he 
had  been  owner,  and  this  even  though  wlth- 
■ont  authority  to  place  any  one  in  possession. 
The  parties  to  the  contract  might  well  have 
IMoceeded  on  the  theory  that  the  possessory 
use  of  the  property  was  of  such  value  that  It 
would  be  likely  to  continue,  as  it  then  was  in 
the  oocopancy  of  either  the  owner  of  the  fee 
or  some  one  under  him.  The  term  of  the 
policy  extended  nearly  two  years  from  the 
date  the  assured  might  obtain  a  sheriff's  deed. 


The  agreement  that  the  house  should  be  in- 
sured when  occupied  and  the  policy  suspend- 
ed when  vacant  was  not  limited  to  property 
of  which  the  assured  might  be  In  possession 
or  control,  and.  In  the  absence  of  any  such 
restriction,  there  Is  no  tenable  ground  upon 
which  to  decline  to  give  effect  to  such  agree- 
ment The  policy  as  written  was  not  incon- 
sistent with  the  Interest  insured,  and  the 
mere  fact  that  it  was  suspended  without  fault 
of  plaintiff,  but  according  to  its  terms,  would 
furnish  no  reason  for  repudiating  its  condi- 
tions. If  the  house  was  vacant  when  de- 
stroyed, the  company  was  not  liable^  The 
evidence  should  have  been  received. 
Reversed. 


CRIPPS  V.  BUFFIMOTON  et  aL 

(Supreme  Court  of  Iowa.   July  10,  1906.) 

Sbt-Off  ano  ConnTxaoLAni— Abbioriibnt  or 

iRDEUTZDNliSa. 

Where  the  payee  of  certain  notes  transfer- 
red the  same  before  maturity  to  his  wife,  not 
for  the  purpose  of  avoidln?  an  account  for  la- 
bor performed  and  goods  furnished  held  against 
him  by  the  maker,  which  account  had  no  con- 
nection with  the  indebtedness  evidenced  by  the 
notes,  it  was  not  error  for  the  court  to  refuse  to 
allow  snch  indebtedness  as  a  set-off  against  the 
notes. 

Appeal  from  District  (Tourt,  Marshall 
County;  6.  W.  Bumham,  Judge. 

Suit  to  forecloee  mortgage.  Payment  plead- 
ed. Decree  as  prayed.  Defendants  appeal. 
Affirmed. 

J.  L.  Carney,  for  appellants.  Meeker  & 
Meeker,  for  appellee. 

PER  CURIAM.  The  two  notes,  together 
with  the  mortgage  executed  to  secure  their 
payment,  are  dated  September  2,  1901,  and 
matured  September  2,  1904.  They  were  as- 
signed by  the  payee  to  his  wife,  the  plaintiff, 
December  3,  1903,  and  the  evidence  fails 
to  show  that  this  was  done  to  avoid  the  de- 
fense interposed.  The  defendants  set  up  an 
account  for  labor  performed,  goods  furnished, 
and  money  paid  commencing  in  March,  1898, 
and  extending  to  November,  1903.  This  ac- 
count had  no  necessary  connection  with  the 
indebtedness  sued  on,  unless  the  payee  agreed 
to  apply  the  same  thereon,  and  this  we  think 
the  evidence  fails  to  establish.  For  this  rea- 
son, the  decree  denying  the  application  of 
the  account  on  the  notes  transferred  before 
maturity,  without  prejudice  to  any  claim 
against  the  estate  of  the  payee,  may  be  ap- 
proved. If  other  ground  were  required, 
it  might  readily  be  found  In  the  failure  of 
defendants  to  prove  by  a  preponderance  of 
the  evidence  that  there  was  any  balance  of 
account  in  their  favor. 

A  less  favorable  decree  than  that  of  the 
district  court  may  not  be  entered,  however, 
and  we  are  content  in  saying  that  entered. 
Including  taxes  paid  on  the  mortgaged  prop- 
erty, la  affirmed. 
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McANINCH  V.  McANINCH. 
(Supreme  C!ourt  of  Iowa.    July  10,  190S.) 

DiVOEOE— ADULTEBT— CONDOHATIOK. 

Continual  cohabitation  up  to  within  three 
weeks  of  their  separation,  after  the  husband 
knew  of  bis  wife's  infidelity  and  life  of  shame, 
constituted  condonation  precluding  a  diToroe 
on  the  ground  of  adultery. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Die  Divorce,  ${  172,  174.] 

Appeal  from  District  Court,  Scott  County; 
Jas.  W.  Bollinger,  Judge. 

The  plaintiff,  in  a  petition  filed  August  3, 
1904,  demanded  a  decree  of  divorce  on  the 
ground  of  cruel  and  Inhuman  treatment. 
This  the  defendant  denied,  and  In  a  cross- 
petition  prayed  for  like  relief  because  of  th« 
plaintiff  having  committed  adultery.  On 
bearing  both  petitions  were  dismissed,  and 
the  custody  of  three  minor  childr^i  award- 
ed to  the  defendant  Both  parties  appeal, 
though  no  argument  has  been  filed  for  the 
plaintiff.    Affirmed. 

Sharon  &  Donegan,  for  appellant  Hub- 
bell  &  Hubbell,  for  appellee. 

PER  CURIAM.  No  evidence  was  introduc- 
ed by  the  plaintiff,  and  that  of  defendant 
conclusively  established  the  ayerments  of  thtf 
cross-petition.  Relief  was  denied  because  of 
a  finding  that  her  offenses  against  the  marital 
relation  had  been  condoned,  and  this  is  equal- 
ly well  established.  The  record  discloses 
continual  cohabitation  up  to  within  three 
weeks  of  their  separation,  without  promise  of 
reformation,  and  after  he  knew  of  her  in- 
fidelity and  life  of  shame.  That  the  wrong 
was  thereby  condoned  and  cannot  be  made 
the  ground  for  divorce  Is  the  universal  rule. 

Affirmed. 


STATE  T.  BARTER. 
(Supreme  Court  of  Iowa.    July  10,   1906.) 

1.  Pkbjtjby— Indiotmeni^-Oath  — Adthobitt 
To  Admintstbb. 

Under  Code,  {  6296,  providi^  that  in  an 
indictment  for  perjury  it  is  sufficient  to  set 
forth  in  what  court  or  liefore  whom  the  oath  al- 
leged to  be  false  was  taken,  and  that  the  court 
or  person  l>efore  whom  it  waa  taken  had  authori- 
ty to  administer  the  same,  an  allegation  tliat  de- 
fendant appeared  as  a  witness  on  the  trial  of 
a  criminal  prosecution  in  the  district  court  of 
H.  county,  "and  was  then  and  there  duly  sworn 
before  the  duly  authorized  clerk  of  said  court," 
was  not  fatally  defective  for  failure  to  allege 
the  name  or  authority  of  the  person  by  wliom 
the  oath  was  administered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Perjury,  g|  76-79.] 

2.  SA1£B  —  AVTHOBITT  OF   CLKKE  —  JUDICIAL 
NOTICB. 

The  clerk  of  the  district  court  being  au- 
thorized by  Code,  S  393,  to  administer  oatns  in 
proceedings  before  such  court,  such  fact  need 
not  be  alleged  in  an  indictment  for  perjury  com- 
mitted by  a  witness  sworn  by  the  clerk ;  it  be- 
ing a  fact  of  which  the  court  will  take  judicial 
notice. 

[Ed.  Note. — For  cases  in  point,  sw  voL  39, 
Cent.  Dig.  Perjury,  {  77.] 


8.  EviDENCB  —  PBEauKFTKms  —  Clebkb  of 
CouBTs  —  Oaths  —  AnHiifisrsATioii  —  Au- 

THOBIxr. 

A  court  being  presumed  to  have  authority 
to  administw  oaths  to  witnesses,  the  act  of  its 
clerk  in  administering  such  an  oath  is  presumed 
to  have  been  done  under  the  court's  authority. 

Appeal  from  District  Court,  Henry  County; 
W.  S.  Wlthrow,  Judge. 

Under  an  indictment  for  perjury,  d^end- 
ant  was  convicted  and  sentenced,  and  from 
the  judgment  be  prosecutes  this  appeaL  Af- 
firmed. 

B.  S.  Combs  and  James  Bourlhan,  for  ap- 
pellant. Chas.  W.  Mullan,  Atty.  Oen.,  and 
Lawrence  De  Graff,  Asst  Atty.  Gen.,  for  the 
State. 

McCLAIN,  C.  J.  The  sole  objection  to  tbe 
judgment  urged  in  various  ways  is  that  tbe 
indictment  charging  tbe  defendant  with  per- 
jury was  insufflclent  in  not  properly  charging 
the  name  or  authority  of  tbe  person  by  whom 
the  oath  was  administered.  The  allegation 
was  that  defendant  appeared  as  a  witness  on 
tbe  trial  of  a  criminal  prosecution  in  the  dis- 
trict court  of  Henry  county,  "and  was  then 
and  there  duly  sworn  before  the  duly  author- 
ized clerk  of  said  court"  The  provision  ot 
tbe  statute  (Code,  S  S296)  is  that:  "In  an  in- 
dictment for  perjury  *  •  •  it  is  sufficient 
to  set  forth  •  •  •  in  what  court  or  be- 
fore whom  the  oath  alleged  to  be  false  was 
taken  and  that  the  coiui:  or  person  before 
whom  it  was  taken  had  authority  to  adminis- 
ter tbe  same."  This  section  Is  In  practically 
the  same  language  in  this  respect  as  St  23 
Geo.  II,  c.  11,  which  has  been  held  to  be  de- 
claratory of  the  common  law.  St  Clair  ▼. 
State,  11  Tex.  App.  297 ;  2  Bishop,  New  Crim- 
inal Procedure,  §g  907,  910a.  We  are  not 
justified  therefore  in  giving  tbe  statute  a 
strict  interpretation  as  though  its  object  were 
to  set  forth  specifically  tbe  technical  require- 
ments as  to  what  tbe  Indictment  should  show, 
but  rather  we  are  to  give  it  ^ect  as  a  reme- 
dial statute  relieving  tbe  prosecution  from 
unduly  technical  requirements  which  may 
have' been  recognized  In  tbe  English  courts 
as  to  tbe  allegations  in  prosecutions  for  per- 
jury. It  is  evident  that  the  purpose  of  the 
statute  was  to  make  It  unnecessary  to  spe- 
cifically set  out  the  authority  of  the  court  or 
person  to  administer  the  oath.  For  instance, 
it  has  been  held,  applying  the  corresponding 
section  of  the  Code  of  1873,  that  it  is  suf- 
ficient to  charge  that  the  defendant  was 
"duly  sworn,"  without  alleging  that  an  oath 
was  administered.  State  v.  O'Hagan,  38  Iowa, 
604.  Certainly,  if  it  was  sufficient  in 
that  case  to  allege  that  defendant  "took  his 
oath  before  said  court,"  it  is  sufficient  in 
this  case  to  charge  that  defendant  "was  then 
and  there  duly  sworn  before  the  duly  author- 
ized clerk  of  said  court"  In  a  trial  in  the 
district  court  of  Henry  county,  for  as  a  mat- 
ter of  law  tbe  clerk  of  the  district  court  has 
authority  to  administer  oaths  In  proceedings 
before  that  court  (Code,  i  393),  and  tbe  ju- 
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diclal  notice  which  the  court  will  take  of 
that  fact  renders  allegation  and  proof  there- 
of annecessary.  United  State  t.  Lehman  (D. 
C.)  39  Fed.  49 ;  Babcock  v.  United  States  (C. 
C)  34  Fed.  873;  2  McClaln,  Crlm.  Law,  § 
875.  "The  Jurisdiction  and  authority  of  the 
officer  to  administer  the  oath  must  be  shown 
by  proper  averment  But  this  may  be  done 
either  by  express  averment  that  the  official 
bad  such  jurisdiction  and  authority  or  by 
setting  out  such  facts  as  make  it  Judicially 
to  appear  that  he  had  such  authority  and 
Jurisdiction."  State  v.  Cunningham,  66  Iowa, 
94,  23  N.  W.  280.  It  appearing  that  the  oath 
was  administered  by  a  court  or  person  au- 
thorized to  administer  oaths,  the  allegation 
that  such  court  or  person  had  the  right  and 
authority  to  do  so  would  be  purely  allega- 
tion of  law  and  therefore  unnecessary.  State 
T.  CTough,  111  Iowa,  714.  83  N.  W.  727.  "The 
setting  forth  of  the  commission  or  the  par- 
ticular powers  of  the  officer  and  the  source 
whence  they  are  derived  is  not  necessary, 
If  he  Is  alleged  to  hold  an  office  which  ap- 
parently confers  upon  him  the  authority  to 
administer  the  oath  in  the  particular  case 
specified."  United  States  v.  Wilcox,  4 
Blatcbf.  (U.  8.)  391,  Fed.  CaR  No.  16,692. 
Moreover,  the  court  is  presumed  to  have  au- 
thority to  administer  oaths  to  witnesses,  and 
the  act  of  the  clerk  of  the  court  in  adminis- 
tering such  an  oath  Is  presumed  to  have  been 
done  under  the  authority  of  the  court  Mas- 
terson  v.  State,  144  Ind.  240,  43  N.  B.  188; 
State  V.  Caywood,  96  Iowa,  367,  65  N.  W. 
385;  Keator  v.  People,  32  Mich.  484;  State 
V.  Spencer,  6  Or.  152. 

Counsel  for  appellant  rely  upon  State  v. 
Ni(Aer8on,  46  Iowa,  447,  but  that  case  was 
one  where  the  allegation  was  that  the  oath 
was  administered  by  a  referee.  If  as  a 
matter  of  law  a  referee  has  authority  to  ad- 
minister oaths  In  proceedings  before  him, 
then  the  allegation  required  in  that  case  of 
such  authority  would  seem  to  be  wholly  use- 
less, for  It  certainly  cannot  be  essential  In  a 
pleading  of  any  kind  to  allege  as  a  matter 
of  fact  a  purely  legal  conclusion,  of  which  no 
proof  would  be  necessary.  But  the  court  as- 
sumed that  it  was  necessary  in  that  case  to 
prove  as  a  matter  of  fact  that  the  referee 
had  authority  to-  administer  an  oath,  and. 
If  this  was  so,  then  the  holding  of  the  court 
that  such  fact  must  be  alleged  was  proper. 
If  there  could  be  referees  without  authority 
to  administer  oaths,  then  the  allegation  of 
the  authority  of  the  particular  referee  would 
be  an  essential  allegation  of  fact  United 
States  V.  Wilcox,  4  Blatchf.  (U.  S.)  391,  Fed. 
Cas.  No.  16,692.  A  person  cannot  be  convict- 
ed of  perjury  In  taking  a  false  oath  before 
one  not  empowered  by  law  to  administer 
oaths,  and  liie  facts  essential  to  show  such 
authority  must  appear.  State  v.  Phlppen,  62 
Iowa,  54, 17  N.  W.  146.  If  it  is  unnecessary 
in  an  allegation  that  the  oath  was  admin- 
istered by  or  before  the  court  to  specifically 
state  the  name  of  the  Judge  or  other  person 


administering  the  oath,  It  must  be  equally 
unnecessary  to  allege  the  name  of  the  par- 
ticular person  who  was  the  clerk  of  the  court, 
where  the  allegation  is  that  the  oath  was 
administered  by  the  clerk.  The  specific  time 
and  place  when  and  where  the  oath  was  ad- ' 
ministered,  and  the  specific  court  in  which 
the  oath  was  administered,  were  stated  in 
the  Indictment,  and,  if  it  were  Important  to 
the  defendant  to  know  who  was  at  that  time 
the  clerk  of  the  court  that  fact  could  be  ascer- 
tained from  the  public  records.  The  court 
will  take  Judicial  notice  of  the  fact  White 
V.  Bankln,  90  Ala.  541,  8  South.  118;  1  Jones, 
Evidence,  1 109. 

The  Judgment  of  the  trial  court  sentencing 
the  defendant  for  the  offense  of  which  be 
was  found  guilty  Is  therefore  affirmed. 


STATE  v.  SPIKEB. 

(Supreme  Court  of  Iowa.    July  10,   1906.) 

Cbiminai,  Law— Admissions  of  Accused. 

In  a  prosecntion  for  forgery,  congistine  of 
the  raising  of  a  check,  evidence  that  defeodant 
admitted  to  witness  that  he  had  "put  on  a  little" 
on  the  check  was  admissible. 

Appeal  from  District  Court,  Cass  County; 
N.  W.  Macy,  Judge. 

'  Indictment  for  forgery.  Verdict  and  Judg- 
ment of  guilty,  and  defendant  appeals.  Af- 
firmed. 

Follett  &  Curtis,  for  appellant  Charles 
W.  Mullan,  Atty.  Gen.,  and  Lawrence  De 
Graff,  Asst.  Atty.  Gen.,  for  the  State. 

DEEMER,  J.  Defendant  Is  charged  with 
having  altered  a  check,  which  was  given  him 
by  one  Herstein,  from  "Six. and  90/100"  to 
"Sixteen  and  90/100  Dollars."  There  was 
testimony  tending  to  show  such  alteration, 
although  defendant  denied  it,  and  the  ver- 
dict has  ample  support  In  the  evidence.  To 
review  the  testimony  Is  not  our  custom,  and 
there  Is  no  reason  for  departing  from  that 
rule  in  this  instance.  The  trial  court  over 
defendant's  objection,  admitted  the  testi- 
mony of  one  Scharf,  to  the  effect  that  be 
(defendant)  admitted  that  he  had  "put  on  a 
little"  on  the  check.  The  ruling  was  mani- 
festly correct 

No  error  appears,  and  the  Judgment  is 
tffijrmed. 


HARDING  V.  KOHL  et  uz. 
(Supreme  Court  of  Iowa.    July  10,  100(5.) 

APPKAI/— REVIBW— ESTOPPKI.  TO   Aluiqe   Kr- 

BOR— Scope  or  Issues. 

Where,  in  an  action  for  physician's  services, 
plaintiff  introduced  proof  as  to  the  items  of  the 
account  sued  on,  notwitlistandifig  defendant's 
admission  in  open  court  that  plaintiff  was  en- 
titled to  recover  thereon,  plaintiff  was  not  en- 
titled to  object  to  an  instruction  submitting 
plaintiff's  right  to  recover  on  the  whole  case 
to  the  jury. 

[Ed.   Note. — For  cases   in  point,   see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  {{  8591-3610.] 
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Appeal  from  District  Court,  Johnaon 
County;  O.  A.  Bylngtou,  Judge. 

Suit  on  an  account  for  medical  attendance. 
Counterclaim  for  malpractice.  Trial  to  a 
Jury,  and  verdict  and  judgment  for  the  de- 
fendant   The  plaintiff  appeals.    Affirmed. 

Holbert  &  Holbert,  for  appellant  O.  A. 
Eiwlng,  for  appellees. 

PER  CURIAM.  The  plaintiff  sued  (mi  an 
account  for  professional  services  rendered 
to  the  defendant's  family,  and  the  defend- 
ant Julius  Kohl  counterclaimed  for  dam- 
ages for  malpractice  on  the  part  of  the  plain- 
tiff in  treating  him  for  certain  injuries.  Af- 
ter the  trial  had  been  commenced  and  a  part 
of  the  plalntlCTs  testimony  tal^en,  the  de- 
fendant conceded  in  open  court  that  the 
items  charged  hi  plaintiff's  bill  were  for 
professional  services  and  tliat  plaintiff  was 
entitled  to  recover  thereon.  Notwithstand- 
ing the  concession,  the  plaintiff  Introduced 
further  proof  as  to  the  items  and  proceeded 
in  all  respects  aa  if  no  such  concession  had 
been  made.  The  court  instructed  that  It 
was  admitted  that  the  plaintiff  had  rendered 
services  of  the  value  claimed,  but  said,  in 
connection  therewith,  that  the  jury  should 
first  "turn  to  the  question  whether  plaintiff 
is  entitled  to  recover  upon  bis  cause  of  ac- 
tion"; the  evident  thought  of  the  complete 
instruction  being  that  the  jury  must  deter- 
mine from  the  whole  case  whether  plaintiff 
was  entitled  to  recover  against  the  defendant 

Tills  Instruction  and  others  submitting  the 
counterclaim  are  complained  of,  but  there  is 
no  merit  In  either  contention.  As  to  the 
former,  it  is  sufficient  to  say  that  the  plain- 
tiff treated  the  matter  as  in  Issue  and  can- 
not now  complain  of  the  action  of  the  court 
in  following  his  example.  The  complaint  as 
to  the  other  Instructions  will  be  disposed  of 
in  considering  the  sufficiency  of  the  evidence 
aupportlng  the  counterclaim;  it  being  the 
-contention  of  the  appellant  that  the  issue 
thereon  should  not  have  been  submitted  to 
the  jury  because  of  lacic  of  evidence  to  sus- 
tain it.  We  have  read  the  evidence  with 
care,  however,  and  reach  the  conclusion  that 
the  court  was  bound  to  submit  the  question 
to  the  jury.  There  was  a  conflict  in  the 
«vldence;  but,  if  the  Jury  believed  the  tes- 
timony of  the  defendants,  it  was  Justified 
in  finding  the  plaintiff  liable  on  the  counter^ 
-claim.  The  instructions  were  therefore  cor- 
rect, and  the  court  also  rightly  refused  to 
dismiss  the  counterclaim. 

Affirmed, 


MONTGOMERT  et  al.  v.  ALDEN  et  nx. 

(Supreme  Court  of  Iowa.    July   10,   1906.) 

JuDoitENT— Res  Judicata— Pbocebdirgs  Un- 
DEB  Sbabch  Wabbant. 

Where  a  party  at  whose  instance  a  search 
warrant  is  issued  and  the  person  against  whom 
Che  warrant  runs  appear  after  the  execution  of 


the  warrant,  employ  counsel,  and  submit  the 
issue  of  ownership  of  the  property  involved  to 
the  justice  who  issued  the  warrant,  his  decision 
thereon  is  binding  till  reversed,  and  has  the 
effect  of  a  former  adjudication  in  subsequent 
proceedings  by  one  of  the  parties  to  recover 
the  property. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment,  |  1251.] 

Appeal  from  District  Court,  Oreene  Cooniy; 
Z.  A.  Church,  Judge. 

Action  to  recover  the  possession  of  18  bead 
of  hogs.  Among  other  things  defendants 
pleaded  a  former  judication  as  to  the  owner- 
ship of  the  property  in  a  search  warrant  pro- 
ceeding before  a  justice  of  the  peace.  Trial 
to  a  jury,  directed  verdict  for  defendants, 
and  plaintifEs  appeal.    Affirmed. 

Owen  Lovejoy  and  J.  A.  Henderson,  for 
appellants.  Howard  A  Howard,  for  ap- 
pellees. 

DEEMER,  J.  It  is  agreed  by  counsel  that 
the  only  question  for  our  determination 
arises  upon  the  plea  of  former  adjudication. 
It  appears  without  controversy  that  plain- 
tiffs herein  caused  a  search  warrant  to  be 
issued  out  of  the  office  of  a  justice  of  the  peace 
for  the  identical  animals  involved  in  this 
controversy;  that  the  hogs  were  seized  under 
the  writ,  and  that  defendants  herein  ap- 
peared before  the  justice  and  made  claim  to 
the  animals  as  their  property;  that  plaintiffs 
appeared  in  the  proceedings,  employed  coun- 
sel to  represent  them,  and  gave  testimony  to 
the  effect  that  they  owned  the  hogs.  De- 
fendants also  testified  in  that  proceeding  that 
they  owned  them,  and  the  Justice,  after  hear- 
ing all  the  evidence,  found  that  plaintiffs 
were  not  the  owners  of  the  property,  and  be 
ordered  its  return  to  defendants  from  whom  it 
had  been  taken.  No  appeal  was  taken  from 
this  finding;  but  thereafter  plaintiffs  com- 
menced this  action  to  recover  the  possession 
of  the  animals  upon  the  ground  that  they 
were  the  owners  and  entitled  to  the  pos- 
session thereof. 

We  may  assume  that  ordinarily  a  finding 
in  a  search  warrant  proceeding  la  not  con- 
clusive as  to  the  ownership  of  the  property ; 
but  where  rival  claimants  appear,  employ 
counsel,  and  submit  the  issue  of  ovmersblp 
upon  testimony  adduced  pro  and  con,  the 
finding  is  conclusive,  although,  strictly  speak- 
ing, they  are  not  parties  to  the  action.  This 
is  squarely  decided  in  Haworth  y.  Newell  et 
al.,  102  Iowa,  541,  71  N.  W.  404.  Indeed,  one 
may  be  bound  without  being  a  party  to  pro- 
ceedings. Marsh  v.  Smith,  73  Iowa,  295,  34 
N.  W.  866;  Baxter  v.  Myers,  85  Iowa,  328, 
62  N.  W.  234, 30  Am.  St  Rep.  208 ;  Stoddard  v. 
Thompson,  31  Iowa,  80.  But  appellants 
counsel  Insist  that  while  the  finding  in  a 
search  warrant  proceeding  may  be  conclusive 
upon  one  who  was  properly  a  party  thereto 
as  a  defendant,  or  as  the  person  from  whom 
the  property  was  taken,  it  is  not  binding  up- 
on the  person  who  caused  the  warrant  to  be 
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issued,  even  though  he  appears  and  claims 
to  own  the  property,  and  tries  the  Issue  as 
to  ownership.  This,  of  course,  cannot  be 
true,  and  Is  no  ground  for  distinguishing 
the  Haworth  Case.  As  a  rule  estoppels  by 
Judgment  must  be  mutual,  and  if  a  finding 
against  the  defendants  in  the  search  warrant 
proceeding  would  have  been  conclusive 
against  them,  it  must  be  true  that  a  finding 
in  their  favor  is  equally  conclusive.  While 
plaintUfa  were  not,  strictly  speaking,  parties 
to  the  search  warrant  proceeding,  they,  as 
■owners  of  the  property  taken  under  the  war- 
rant, might  properly  appear  In  the  proceeding 
«nd  make  proof  of  their  ownership.  Ciode,  { 
5563.  Upon  such  appearance,  the  Issue  as  to 
ownership  of  the  property  was  or  ml^t  have 
been  Involved,  and  under  the  doctrine  of  the 
Haworth  Case,  supra,  the  finding  on  such 
Issue  Is  conclusive.  There  is  nothing  to  dls- 
tingnlsh  this  case  from  that,  and,  following 
the  rule  there  announced,  we  must  sustain 
the  trial  court  In  Its  ruling  on  the  motion  to 
direct  a  verdict  for  the  defendants. 
The  judgment  Is  right,  and  It  is  affirmed. 


OOLB   T.  GATES   LUMBER  CO.  et  aL 
(Supreme  Conrt  of  Iowa.    July  10,  1906.) 

1.  Costs— Becovbbt  fbou  Successful  Pabty. 

Code,  {  38Q5,  provides  that  all  costs  accrued 
at  the  iuBtance  of  the  saccessful  party  which 
«aimot  be  collected  of  the  other  party  may  be 
ncovered  on  motion  by  the  person  entitled  to 
them  against  the  successful  party.  Held  that, 
where  an  equity  case  was  referred  by  the  court 
upon  the  consent  of  the  parties  that  a  certain 
person  should  act  as  referee  and  a  certain  other 
person  aa  reporter,  the  claims  of  the  referee  and 
reporter  for  costs  were  within  the  statute. 

2.  Saks — Affobtiohuent. 

The  court  having  ordered  that  each  party 
should  pay  one-half  of  the  costs,  the  successful 
party  was  not  liable  under  the  statute  for 
more  than  one-half  of  the  claims  of  the  referee 
and  reporter. 

Appeal  from  District  Court,  Butler  Coun- 
ty ;  Clifford  P.  Smith,  Judge. 

Appeals  from  an  order  requiring  the  Gates 
Lumber  Company  to  pay  a  part  of  the  claim- 
ants' bills  for  services.  The  opinion  states 
the  facts.    Affirmed 

0.  M.  ft  G.  B.  Greene,  for  appellant  Gates 
Lmnber  Co.  Edwards  A  Camp,  for  other 
appellants. 

SHERWIN,  J.  The  original  suit  was 
brongbt  by  Cole  against  the  lumber  company 
for  a  partnership  accounting.  It  was  re- 
ferred by  agreement  of  the  parties  to  M.  F. 
Edwards  for  trial  and  a  report  to  the  court 
of  his  finding  of  fact,  and  his  conclusion  of 
law  tbereon.  The  claimant  Elliott  was  se- 
lected by  the  parties  to  take  the  testimony 
hefore  the  referee  and  to  extend  his  short- 
hand notes,  and  furnish  each  party  a  carbon 
-copy  thereof.    The  work  thus  agreed  upon 


was  performed  by  both  of  the  claimants. 
The  lumber  company  was  successful  In  the 
suit,  but  the  court  ordered  that  each  party 
should  pay  one-half  of  the  costs  of  the  action 
to  be  taxed  by  the  clerk.  Including  tbe 
Items  of  costs  specifically  named  In  the  report 
of  the  referee,  among  which  were  the  Items  of 
183  for  tbe  services  of  Elliott  and  $215.47 
for  the  referee's  services  and  disbursements. 
After  the  Judgment  In  the  original  case  the 
lumber  company  filed  receipts  with  the  clerk 
of  the  court  covering  $183.16  and  paid  him 
$74.71  In  cash.  A  fee  bill  execution  against 
Cole  was  returned  unsatisfied,  and  there  can 
be  no  question  as  to  bis  financial  Irresponsi- 
bility. The  special  claimants,  Edwards  and 
Elliott,  filed  in  the  original  case  a  motion 
to  recover  their  fees  from  the  lumber  com- 
pany under  the  provisions  of  section  3855  of 
the  Code.  This  motion  contained  two  propo- 
sitions: First,  that  the  defendant  was  liable 
for  one-half  of  the  fees  under  tbe  order  of 
the  court  taxing  tbe  costs;  and,  second,  that 
it  was  liable  for  the  full  amount  thereof. 
The  court  found  for  the  claimants  on  their 
first  claim,  and  rendered  Judgment  against 
tbe  defendant  for  the  sum  of  $74.53;  such 
sum  being  the  difference  between  the  sum 
paid  to  tbe  clerk,  $74JS1,  and  one-half  of 
the  amount  of  their  claims.  The  clerk  was 
also  ordered  to  pay  the  claimants  the  $74.71 
paid  to  him  by  the  defendant  Both  parties 
appeal. 

As  we  have  already  said,  Edwards  and 
Elliott  base  their  right  to  recover  against 
the  defendant  on  section  3855  of  the  Code, 
which  provides  "that  all  costs  accrued  at 
the  Instance  of  the  successful  party  which 
cannot  be  collected  of  the  other  party  may 
be  recovered  on  motion  by  the  person  entitled 
to  them  against  the  successful  party."  Such 
being  the  claim,  we  need  not  determine  the 
right  of  the  defendant  to  satisfy  the  Judg- 
ment against  him  for  costs  by  filing  receipts 
for  costs  accrued  to  other  parties,  for  under 
this  statute  bis  liability  to  the  claimants 
cannot  be  affected  by  bis  liability  to  others, 
or  by  the  payment  of  other  costs  taxed 
against  blm.  To  entitle  the  claimants  to 
recover  under  this  statute  It  is  only  necessary 
that  they  show  that  their  eosts  accrued  at 
the  defendant's  Instance,  and  that  they  can- 
not be  collected  of  the  other  party.  We 
think  the  reference  of  the  case  by  agreement, 
and  tbe  selection  of  Mr.  Eldwards  as  tbe 
referee,  and  of  Mr.  Elliott  as  the  reporter, 
also  by  agreement,  brings  the  case  within  the 
purview  of  the  statute  permitting  recovery 
when  costs  have  accrued  at  the  instance  of 
the  successful  party.  While  the  order  of 
reference  was  made  by  the  court,  it  was 
based  upon  their  consent  and  agreement. 
The  referee  and  reporter  were  selected  by 
them,  and  their  services  were  performed 
at  their  Instance,  or  In  other  words,  upon 
their  request  and  solicitation. 

A  more  difficult  question  Is  presented  by 
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the  appeal  of  tbe  clalmaats ;  that  to,  whether 
they  may  recover  of  the  defendant  the  full 
amount  of  their  costs,  or  only  one-half  there- 
of. The  appellees  contend  that  the  obligation 
of  the  parties  was  Joint  and  several,  and 
that  the  defendant  is  therefore  liable  for  the 
entire  amount  A  promisor  may,  of  course, 
bind  himself  in  any  manner  that  he  chooses, 
and  hence  the  real  question  to  determine  la 
the  intention,  la  the  Instant  case  this  does 
not  very  clearly  appear  because  of  the  pecul- 
iar nature  of  the  transaction.  Here  were 
antagonistic  parties  agreeing  to  the  reference 
of  an  equity  case,  and  others  acc^ting  em- 
ployment under  the  agreement  with  full 
knowledge  of  the  situation,  and  with  the 
further  knowledge  that  the  court  might  order 
a  division  of  the  costs,  as  it  did,  and  we  think 
it  fair  to  presume  that  none  of  the  parties 
then  contemplated  or  Intended  any  liability 
on  the  part  of  either  litigant  beyond  one-half 
of  the  cost  of  the  service.  It  Is  the  usual 
practice  In  such  cases  for  each  side  to  be- 
come responsible  for  one-half  of  the  fees  of 
the  referee  and  reporter. 

We  therefore  think  the  Judgment  of  the 
trial  court  equitable  and  Just  under  the  cir- 
cumstances, and  It  is  affirmed  on  both  appeato. 

Affirmed. 


JOHN  DEERE  &  CO.  T.  MEYER  «t  al. 

(Supreme  Conrt  of  Iowa.    July  10,   1906.) 

Descxnt  and  Distbibution  —  Rights  of 
SuBviviNQ  Hdsbawd— Election  Betwbxr 
Homestead  and  Distributive  Share. 
Code,  {  2985,  provides  that,  upon  the  death 
of  either  husband  or  wife,  the  survivor  may  con- 
tinue to  possess  the  whole  homestead  until 
otherwise  disposed  of  by  law,  and  that  the 
setting  aside  of  the  distributive  share  shall  be 
such  a  disposition,  but  that  the  survivor  may 
elect  to  retain  the  homestead  for  life  in  lieu  of 
distributive  share.  A  husband,  after  the  death 
of  bis  wife,  quitclaimed  certain  land,  of  which 
she  died  seised,  to  his  children.  These  deeds 
were  made  without  the  knowledge  of  the  gran- 
tees, and  the  husband  testified  that  he  made 
them  with  the  Idea  that,  as  he  was  Koing  to 
keep  the  homestead,  he  should  deed  the  other 
property  to  the  children.  Within  three  months 
after  the  administration  was  granted  the  hus- 
band filed  a  formal  written  election  to  take  the 
homestead  in  lieu  of  his  distributive  share. 
Beld,  that  the  execution  of  the  quitclaim  deeds 
was  not  a  final  election  to  take  the  distributive 
share,  instead  of  the  homestead. 

Appeal  from  District  Court,  Fayette  Coun- 
ty;  L.  E.  Fellows,  Judge. 

Suit  in  equity  to  quiet  title  and  to  parti- 
tion certain  real  estate.  Decree  dismissing 
plaintiffs  petition,  as  well  as  the  claims  of 
certain  defendants.  Plaintiff  and  some  of 
the  defendants  appeal.    Affirmed. 

Clements  &  Clements,  for  appellant  John 
Deere  &  Co.  A.  O.  Boylan,  for  appellants 
Henney  Buggy  Co.  and  Boylan.  Ainsworth  & 
Estey,  for  appellees. 

DBEMBR,  J.  Louisa  Meyer  died  in  Janu- 
ary of  the  year  1901,  seised  of  the  property 


In  dispute,  consisting  of  a  town  lot  and  two 
tracts  of  land,  one  of  20  and  the  other  of  12 
acres.  She  left  surviving  ber  husband,  Ru- 
dolph, and  seven  children,  each  and  all  of 
whom  are  defendants  herein.  At  the  time 
of  her  death  the  12-acre  tract,  with  the  im- 
provements thereon,  was  used  and  occupied 
by  herself  and  family  as  a  homestead;  and 
after  her  death  the  husband  and  his  childroi, 
or  some  of  them,  continued  their  use  and  oc- 
cupancy of  the  premises  as  the  family  dwell- 
Ing  place.  January  23,  1901,  Rudolph  Meyer 
made,  executed,  and  caused  to  be  recorded 
two  quitclaim  deeds  to  certain  of  his  chil- 
dren, one  for  the  town  lot  and  the  other  for 
the  20-acre  tract  of  land.  These  children, 
the  grantees,  were  each  adults,  and  the  deeds 
were  never  delivered  to  or  accepted  by  them. 
Rudolph  Meyer  said  in  his  testimony,  that  be 
made  the  deeds  without  consulting  the  gran- 
tees, and  that  he  made  them  with  the  notion 
that,  as  he  was  going  to  keep  the  home- 
stead, he  stiould  deed  the  other  property 
to  his  children.  When  these  children  learned 
of  the  making  of  the  deeds  they  reconveyed 
the  lands  covered  thereby  to  their  father. 
They  never  bad  possession  of  the  property 
described  therein,  and  reconveyed  as  soon  aa 
they  learned  of  the  conveyances  to  them. 
Administration  was  granted  upon  the  estate 
of  Louisa  Meyer  July  18,  1901,  and  on  Sep- 
tember 28,  1901,  Rudolph  filed  in  the  probate 
court  a  written  election  to  take  the  home- 
stead for  life  in  lien  of  his  distributive  share. 
At  the  time  of  the  death  of  Louisa,  some  of 
the  appellants  held  Judgmoits  against  Ru- 
dolph, and  they  or  some  of  them  caused  ex- 
ecutions to  Issue  and  to  be  levied  upon  an 
undivided  One-third  interest  in  all  the  lands 
of  which  Louisa,  the  wife,  died  seised. 
Thereunder  this  Interest  was  sold  to  plaintiff 
and  defendant  Boylan,  and  in  due  time 
sherUTs  deeds  issued  therefore.  This  action 
Is  to  quiet  the  title  acquired  under  the  deeds, 
and  to  partition  the  lands.  As  will  be  ob- 
served, the  question  raised  on  this  appeal 
relates  to  a  claimed  election  made  by  Ru- 
dolph, the  husband,  to  take  his  distributive 
share  in  lieu  of  the  homestead,  or  rather 
to  a  failure  on  his  part  to  show  an  election 
to  take  the  homestead  in  lieu  of  distributtre 
share. 

Code,  {  298S,  provides  that  upon  the  death 
of  either  husband  or  wife  the  survivor  may 
continue  to  possess  and  occupy  the  whole 
homestead  until  it  is  otherwise  disposed  of 
according  to  law,  and  that  the  setting  aside 
of  the  distributive  share  shall  be  such  a  dis- 
position. The  same  section  also  provides 
that  the  survivor  may  elect  to  retain  the 
homestead  for  life  in  lien  of  dlstributire 
share.  It  is  doubtless  true  that  in  the  ab- 
sence of  any  showing  as  to  an  election,  a 
surviving  spouse  will  be  deemed  to  have  tak- 
ea  a  distributive  share ;  and  that  there  must 
be  some  evidence  of  an  election  to  take  the 
homestead  in  lieu  thereof;  before  such  rlsht 
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will  be  established  or  recognized.  But  tbls 
may  be  found  from  occupancy  alone,  or  from 
other  testimony  tending  to  show  such  pur- 
pose. In  the  present  case  within  three 
months  trom  the  time  administration  was 
granted,  the  survlTlng  husband  filed  a  formal 
written  election  to  take  the  homestead  In 
lieu  of  his  distributive  share,  and  he  has 
continued  to  use  and  occupy  the  homestead 
as  such  ever  since  the  death  of  his  wife. 

Bnt  appellants  contend  that.  In  making 
the  quitclaim  deeds,  he  evinced  an  election 
to  take  distributive  share,  and  that  such 
election  once  made  is  conclnslve  and  Irrevo- 
cable. That  an  election  once  made  Is  conclu- 
sive Is  conceded ;  but  appellees  contend  that 
the  making  of  the  quitclaim  deeds  to  prop- 
erty other  than  the  homestead,  did  not  evince 
an  election  to  take  a  distributive  share; 
and  tliat  In  any  event  the  deeds  being  In- 
etFectlve  for  want  of  acceptance  and  delivery 
should  not  be  considered  evidence  of  an  elec- 
tion. We  do  not  see  why  the  making  of 
these  quitclaim  deeds  stionld  be  considered 
an  election  to  take  distributive  share.  Taken 
alone  they  are  quite  as  consistent  with  one 
dalm  as  the  other,  and  when  considered  with 
the  other  testimony  It  Is  perfectly  clear  that 
the  grantor,  Meyer,  did  not  Intend  thereby 
to  make  an  election  to  take  a  distributive 
share.  Indeed,  the  contrary  is  clearly  shown. 
The  case  is  ruled  by  Zwlck  v.  Johns,  89  Iowa, 
650,  66  N.  W.  665,  Mobley  v.  Mobley,  73  Iowa, 
6^  3S  N.  W.  691,  and  other  like  cases. 
Wilcox  T.  Wilcox,  88  Iowa,  388,  56  N,  W. 
517,  and  Stephens  v.  Hay,  08  Iowa,  37,  66 
N.  W.  104S,  relied  upon  by  appellants,  are  not 
in  point  In  each  of  th^se  cases  there  was  a 
deed  of  bargain  and  sale,  or  its  equivalent 
for  the  survivor's  one-third  in  fee;  and  In 
the  Wilcox  Case  the  widow  filed  her  petition 
and  had  her  distributive  share  set  apart  be- 
fore making  an  election  to  take  homestead. 
In  the  Stephens  Case  it  also  appeared  that 
the  widow's  continued  occupancy  was  not 
inconsistent  with  her  former  assertion  of 
right  to  a  distributive  share.  The  writer 
and  one  other  member  of  the  court  dissented 
from  the  conclusion  in  the  Stephens  Case, 
and  to  that  dissent  he  still  adheres.  But 
whether  that  case  was  ruled  correctly  or  not 
It  Is  not  conclusive  here.  There  is  no  ele- 
ment of  estoppel  here  as  in  the  Wilcox  Case. 
Here  the  deeds  were  not  delivered,  never 
became  operative,  and  no  one  relied  there- 
on to  his  prejudice.  Appellants  are  not  good- 
faith  purchasers  for  value,  and  there  are  no 
equities  in  their  favor,  as  in  some  of  the 
cases  relied  upon  by  them. 

Reduced  to  its  last  analysis  the  question 
Is,  did  Rudolph  Meyer,  In  executing  the  quit- 
claim deeds  for  the  purpose  disclosed,  make 
a  conclusive  election  to  take  his  distributive 
Kbare?  Manifestly  he  did  not;  and  the  de- 
cree dismissing  the  petitions  and  claims  un- 
der the  sheriff's  deeds  Is  correct,  and  It 
Bhonld  be,  and  it  Is,  afiOnned. 


JENKINS  V.  GILI.IGAN. 
(Supreme  Court  of  Iowa.    July   10,  1006.) 

1.  MAiiicious      Pbobecutioii     —    Pbobablb 

CaUSB— iRSTBtrOTIORB. 

In  an  action  for  maliciona  proaecation,  an 
instruction  that  if  defendant,  as  a  prudent  and 
cautiouB  man,  was  warranted  In  believing  and  did 
believe  that  the  facts  constituted  a  reasonable 
ground  of  suspicion,  the  jury  would  be  justified 
m  finding  that  the  prosecution  was  based  upon 
probable  cause,  was  not,  in  view  of  the  fact  that 
the  necessity  of  reasonable  grounds  of  suspicion 
had  been  otherwise  impremed  upon  the  jury, 
erroneous,  because  of  the  omission  to  use  the 
word  "ordinarily"  or  "reasonably"  before  the  ex- 
pression "prudent  and  cautious  man." 

2.  Sauk— Maucb. 

In  an  action  for  malicious  prosecution,  an 
instruction  that  malice  may  be  inferred  from 
the  doing  of  an  act  without  that  ordinary  pru- 
dence and  >diacretion  which  persons  of  mature 
mind  and  sound  judgment  are  presumed  to  have 
is  error. 

[E!d.  Note. — For  cases  in  point,  see  voL  88, 
Cent  Dig.  Malicious  Prosecution,  {f  62-66.] 

Appeal  from  District  Court,  Union  County; 
H.  M.  Towner,  Judge. 

Action  for  malicious  prosecution.  The  de- 
fendant appeals  from  Judgment  rendered  on 
a  verdict  against  him.    Reversed. 

James  Q.  Bull,  for  appellant  Sullivans  & 
Fry,  for  appellee. 

LADD,  J.  On  the  6tb  of  April,  1004,  the 
defendant  caused  the  plaintiff  to  be  arrested 
for  the  crime  of  robbery.  On  preliminary 
examination  the  accused  was  discharged,  and 
in  this  action  demands  damages  for  that  the 
prosecution  was  malicious  and  without  prob- 
able cause.  In  the  course  of  the  trial  de- 
fendant testified  that  in  the  night  of  Feb- 
ruary 28,  1004,  plaintiff,  accompanied  by 
Bert  Glazier,  both  being  masked,  came  to  his 
bouse,  and,  when  the  door  was  opened  by 
him,  presented  revolvers  and  by  threats  com- 
pelled him  to  give  up  a  considerable  sum  of 
money.  The  plaintiff  introduced  evidence 
tending  to  establish  an  alibi,  and  also  that 
defendant  had  said  to  several  witnesses  that 
he  did  not  know  who  the  guilty  parties  were, 
and  had  employed  a  person  to  assist  him  In 
"ferreting  out  the  robbers." 

Sixteen  errors  are  assigned,  only  two  of 
which  are  debatable.  After  defining  "prob- 
able cause,"  and  Indicating  under  what  cir- 
cumstances the  Jury  might  find  that  the  de- 
fendant acted  without  It  the  court,  in  stat- 
ing the  alternative,  said:  "But  If  you  find 
from  the  evidence  that  the  defendant  knew 
the  plaintiff  well  enough  to  recognize  him 
by  his  voice  and  general  appearance,  not- 
withstanding the  disguise  used,  and  recog- 
nized the  clothing  worn  as  plaintiff's  clothing, 
and  that  by  reason  of  such  facts  and  the 
other  facts  shown  In  evidence  the  defendant 
as  a  prudent  and  cautious  man  was  warrant- 
ed in  the  belief,  and  that  he  did  so  believe, 
and  that  such  facts  constituted  reasonable 
ground  of  suspicion,  then  you  would  be  Just- 
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Ifled  in  finding  that  said  prosecution  was  np- 
on  probable  and  reasonable  cause."  This  Is 
criticised  (1)  because  the  clause  "prudent  and 
cautious  man"  is  not  limited  by  the  word 
"ordinarily  or  reasonably,"  and  (2)  for  that, 
after  stating  all  the  facts  sufficient  to  sup- 
port the  conclu^slon  on  the  part  of  the  defend- 
ant that  the  plaintiff  was  guilty  of  the  crime, 
the  Jury  was  required  to  find,  In  addition 
thereto,  "that  such  facts  constltnte  reason- 
able ground  for  suspicion."  The  standard 
by  which  defendant's  conduct  should  be  test- 
ed Is,  as  contended,  that  of  an  ordinarily 
cautious  and  prudent  man.  The  word  "cau- 
tious," when  not  so  limited,  may  suggest  the 
idea  of  timidity,  or,  as  defined  secondarily 
by  Webster:  "Over  prudent;  fearful;  timor- 
ous." McClafTerty  v.  Phllpf,  151  Pa.  86, 
24  Atl.  1012.  But  the  necessity 'of  reason- 
able grounds  of  suspicion  on  the  part  of  de- 
fendant had  been  impressed  upon  the  minds 
of  the  jury,  and  In  view  of  this  we  do  not 
think  the  omission  of  any  qualifying  word 
before  "prudent  and  cautious"  was  error. 

Counsel  for  appellant  rightly  Insists  that 
It  was  for  the  court  to  say  what  facts  consti- 
tuted probable  cause.  If  the  defendant  recog- 
nized plaintiff  as  one  of  those  who  perpetrat- 
ed the  crime  alleged,  and  as  a  man  of  ordinary 
caution  and  prudence  believed  bim  to  be  such, 
then  be  had  probable  cause  for  proscuting 
him,  and  it  was  not  for  the  Jury  to  say 
whether  "such  facts  constituted  reasonable 
ground  of  suspicion."  As  said  by  another 
court,  and  approved  In  Erb  v.  German-Amer- 
ican Insurance  Company,  112  Iowa,  364,  83  N. 
W.  1055 :  "Whatfacts, and  whetherparticuiar 
facts,  constitute  probable  cause,  Is  a  question 
exclusively  for  the  court  What  facts  exist 
in  a  particular  case,  where  there  is  a  dispute 
with  reference  to  them,  is  a  question  ex- 
clusively for  the  Jury.  When  the  facts  are 
In  controversy,  the  subject  of  probable  cause 
should  be  submitted  to  the  Jury  either  for 
specific  finding  of  the  facts,  or  with  Instruc- 
tions of  the  court  as  to  what  facts  shall  con- 
stitute probable  cause." 

In  another  instruction,  the  court,  after  in- 
dicating the  necessity  of  a  finding  of  malice, 
said:  "Malice  is  an  essential  element  which 
the  plaintiff  must  show  before  he  will  be  en- 
titled to  a  recovery.  Malice  is  an  act  baseA 
upon  a  wrongful  or  improper  motive.  It 
does  not  presuppose  personal  hatred,  lU-wUl, 
or  revenge.  It  may  be  Inferred  from  a 
reckless  disregard  of  the  rights  of  others, 
such  as  show  an  evil  intent,  or  the  doing  of 
an  act  without  that  ordinary  prudence  and 
discretion  which  persons  of  mature  mind 
and  sound  Judgment  are  presumed  to  have, 
and  malice  may  be  Inferred  from  a  want  of 
probable  cause."  The  sentence  criticised  is 
that  which  authorized  the  Jury  to  infer  mal- 
ice from  "the  doing  an  act  without  that 
ordinary  prudence  and  discretion  which 
persons  of  mature  mind  and  sound  Judgment 
are  presumed  to  have."  The  doing  of  such 
an  act  oonstitutes  negligence,  but  will  not 


alone  warrant  the  Inference  of  malice.  Ma^- 
Ice  is  distinguishable  from  mere  negligence 
in  that  it  arises  from  some  purpose,  while- 
negligence  arises  from  absence  of  purpose;.. 
The  characteristic  of  negligence  is  Inadvert- 
ence or  an  absence  of  an  intent  to  Injare. 
This  does  not  Imply  that  the  act  was  done 
Involuntarily  or  unconsciously,  but  merely 
that  the  person  doing  it  was  not  consclons 
that  the  act  constituted  a  want  of  reasonable 
care.  Pitkins  v.  S.  C,  etc.,  B.  Co.,  54  S.  C- 
498,  32  S.  £1  567;  21  Am.  &  Eog.  Ekicy.  of 
Law  (2d  Ed.)  477.  If  so  conscious  the  act 
becomes  malicious.  The  books  agree  that 
tile  prosecution  need  not  have  been  prompted 
by  malevolence  or  any  corrupt  design,  nor 
necessarily  Involve  fl>ite  or  hatred  toward  the 
person  accused.  It  is  enough  if  it  be  the 
result  of  any  Improper  or  sinister  motive  axid 
In  disregard  of  the  rights  of  others  (Mitchell 
V.  Wall,  111  Mass.  492:  Sommer  v.  Wilt,  4 
Serg.  &  R.  [Pa.]  19),  or  if  done  willfully  and 
purposely  (T^emay  v.  Williams,  32  Ark.  166). 
But  to  constitute  malice  there  must  have 
been  (1)  a  motive  or  purpose,  and  (2)  it  must 
have  been  an  Improper  one.  To  accuse  and 
prosecute  a  person  for  crime  without  prob- 
able cause  is  matter  of  such  serious  conse- 
quences that  malice  may  be  Infeited  there- 
from, but  not  necessarily  so.  The  rule  i» 
otherwise,  however,  with  reference  to  an 
ordinary  act  of  negligence,  and,  unless  the 
injury  complained  of  was  intentional,  or  so 
reckless  or  wanton  as  to  indicate  bad  faith, 
malice  is  not  to  be  inferred  therefrom.  In  au- 
thorizing the  Jury  to  infer  malice  from  snob 
an  act  of  defendant,  and  several  might  have 
been  so  thought  other  than  the  beginning  or 
the  ifrosecutlon,  there  was  error. 
Reversed. 


WIDNER   V.   WILCOX. 
(Supreme  Court  of  Iowa.    July  11,  1906.) 

1.  LncrrATioN  of  Actions — CoitPtrrATioN  of- 
Pebiod— Death  of  Pebbon  Liabue. 

The  running  of  five  years'  limitations, 
under  (3ode,  i  3447,  against  an  action  to  recover 
a  loan  of  money,  was  not  tolled  by  the  death  of 
the  borrower. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.   33, 
Cent  Dig.  Limitation  of  Actions,  S  431.] 

2.  SaUE— PlSADINO— Demubbeb  Raibiho  De- 
ITENSB. 

Where  a  claim  against  the  estate  of  a  de- 
cedent was  for  "cash  deposited  -with  decedent 
and  received  by  decedent  as  trustee  and  cus- 
todian," a  failure  to  demur  to  the  claim  did  not 
waive  the  defense  of  limitations,  on  the  ground 
that  the  period  of  limitations  had  elapsed  be- 
tween the  making  of  the  loan  and  the  filing 
of  the  claim,  as  limitations  woald  not  begin  to 
run  against  a  trust  until  demand  or  repudia- 
tion, so  that  the  defense  could  not  be  raised  by 
demurrer  to  the  claim. 

8.  Appeal— PaESUMPTiONS—PuBADrwo  Stria. 
INO  Out. 

Where,  on  appeal  from  an  order  allo-winf 
a  claim  against  Che  estate  of  decedent,  it  ap- 
peared that  plaintiff  moved  to  strike  the  answer, 
but  it  did  not  appear  that  there  was  any  rutins 
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OD  the  motion,  It  would  be  assnmed  on  appeal 
that  the  court  passed  on  the  issues  raised  by 
the  pleadings  as  thej  stood. 

Appeal  Crom  District  Court,  Poweshiek 
Gonnty;   W.  O.  Clements,  Judge. 

The  d^endant  was  appointed  adminis- 
trator of  the  estate  of  Thomas  Pasley,  de- 
ceased, Jane  6,  1901.  On  August  7th  of  the 
same  year  Susan  Hanklns  filed  her  claim 
with  the  clerk  of  the  district  court  in  words 
following:  "July  13,  1901.  Said  estate  debt- 
or to  plaintifT  (Susan  Hanklns)  to  cash  de- 
posited with  decedent  in  October,  1895,  and 
received  by  decedent  as  trustee  and  custodian 
for  claimant  for  the  sum  thus  left  and 
deposited  with  (Jecedfflit,  $300.00."  This  was 
duly  verlfled.  The  administrator  filed  a 
denial,  and  In  November,  1902,  the  claim  was 
dismissed  for  want  of  prosecution.  In  Sep- 
tember, 1903,  llrs.  N.  A.  Wldner,  a  daughter 
of  deceased,  filed  a  petition  praying  for  the 
allowance  of  the  claim  and  stating  excuses 
for  delay.  To  this  the  administrator  an- 
swered, pleading  a  former  adjudication,  and 
that  the  claim  had  not  been  filed  in  time. 
In  February,  1904,  there  was  filed  an  amend- 
ment to  the  petition  In  which  the  execution 
of  a  power  of  attorney  and  the  assignment 
of  the  claim  to  Mrs.  Wldner,  until  her  ap- 
pointment as  executrix  of  the  estate  of  Mrs. 
Hanklns  and  such  appointment,  were  plead- 
ed. E^acb  party  then  indulged  in  a  demurrer. 
These  were  overruled,  and  on  March  22d  the 
plaintifT,  by  way  of  reply,  repeated  all  that 
had  been  said  in  the  petition  and  amendment, 
and,  in  addition  thereto,  asked  that  the  dis- 
missal of  the  claim  first  filed  be  set  aside 
because  of  fraud  practiced  by  the  adminis- 
trator. A  motion  to  set  such  dismissal  aside 
and  resistance  thereto  were  also  filed  on 
the  same  day.  The  cause  came  on  for  trial 
April  6,  190i,  and  at  the  conclusion  of  the 
evidence  on  the  following  day  the  defendant 
filed  an  amendment  to  the  answer  pleading 
In  bar  of  the  statate  of  limitations.  Four 
days  later  plaintiff  moved  to  strike  this  from 
the  files  because  of  delay  in  filing,  and  on  the 
ground  that  the  defense  had  been  waived. 
There  appears  to  have  been  no  ruling  on  this 
motion.  The  cotui:  entered  an  order  setting 
aside  the  dismissal  and  allowing  the  claim 
without  interest.  The  defendant  appeals. 
Beversed. 

Tom  H.  Mllner,  for  appellant  W.  3. 
Lamb,  for  appelle& 

LADD,  J.  The  evidence  leaves  no  doubt 
but  that  plaintiff's  decedent,  Susan  Hanklns, 
loaned  Thomas  Pasley,  of  whose  estate  the 
defendant  was  appointed  administrator  June 
6, 1901,  the  sum  of  |S0O  not  later  than  July, 
1888.  The  contract  was  in  parol.  The  claim 
therefor  was  not  filed  with  the  clerk  of  court 
imtll  August  7,  1901,  nor  notice  thereof  ac- 
cepted by  the  administrator  until  July,  1902. 
More  than  five  years  had  elapsed  since  the 
making  of  the  loan  before  the  commencement 
of  the  action,  and  the  plea  that  the  claim 


was  barred  by  the  statute  of  limitations  was 
sustained.  Section  3447,  Code.  The  running 
of  the  statute  was  not  tolled  by  Pasley's 
death.  Grether  v.  Clark.  75  Iowa,  383,  89  N. 
W.  655,  9  Am.  St  Rep.  491;  Murphy  v. 
Railway,  80  Iowa,  26,  45  N.  W.  892 ;  Acker- 
man  V.  Hllpert  108  Iowa,  247,  79  N.  W.  90. 
See  Black  v.  Ross,  110  Iowa,  112,  81  N.  W. 
229. 

But  appellee  contends  that  this  defense  was 
waived  by  a  failure  to  demur  to  the  claim. 
It  was  for  cash  "deposited  with  decedent" 
and  "received  by  decedent  as  trustee  and 
custodian"  for  claimant  If  this  were  so, 
the  statute  of  limitations  would  not  begin  to 
run  until  demand  had  been  made  or  the 
trust  was  repudiated.  Elliott  v.  Capital  City 
State  Bank  (Iowa)  103  N.  W.  777.  So  the 
issue  presented  by  the  amendment  to  the 
answer  could  not  have  been  raised  by  de- 
murrer. VoY  all  that  appears  defendant  may 
not  have  been  aware  of  the  nature  of  de- 
ceased's obligation  until  the  evidence  had 
been  Introduced.  It  then  appeared  without 
dispute  that  the  money  was  loaned  on  Pas- 
ley's  promise  to  repay  upon  demand,  and  the 
filing  of  the  amendment  to  the  answer  set- 
ting up  the  bar  of  the  statute  of  limitations 
was  timely.  There  was  no  ruling  on  the  mo- 
tion to  strike,  and  It  must  be  assumed  that 
the  court  passed  on  the  Issues  raised  by  the 
pleadings  as  they  stood.  As  the  claim  should 
have  been  rejected  on  this  ground,  other 
points  argued  need  not  be  considered. 

Reversed. 


BLODGETT   v.   McVBT,    Judge. 
(Supreme  Court  of  Iowa.    July  11,   1906.) 

1.  CltBTIOBABI— PKBSONS    BNTITXEO    TO    WRIT. 

A  writ  of  certiorari  will  not  be  granted,  nor 
the  action  of  an  inferior  tribunal  be  annulled' 
in  a  certiorari  proceeding,  unless  it  is  shown 
that  such  action  was  prejudicial  to  the  plaintiff. 
[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Certiorari,  S  44.] 

2.  Same— Review  of  Loweb  Cocbt's  Aotiok 
— Evidence. 

In  a  certiorari  proceeding,  it  is  the  duty  of 
the  Supreme  Court  to  determine  the  questions 
involved  according  to  the  actual  facts  as  made 
to  appear  by  the  record,  and  for  such  purpose 
the  court  is  not  limited  to  the  petition  or  answer, 
but  may  consider  otlier  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Certiorari,  fS  129-134.] 

3.  Sams— CoBBEonon   of  Rkcobds— Interest 

OF  PLAINTirr. 

Where  a  prosecution  for  violation  of  a  city 
ordinance  was  carried  on  in  the  name  of  the 
city,  but  on  appeal  to  the  district  court  was 
erroneously  dociieted,  in  the  name  of  the  state 
against  the  defendant,  but  all  proceedings  were 
in  the  name  of  the  city  against  defendant  the 
Jury  were  instructed  that  tlie  prosecution  was 
under  a  city  ordinance,  and  the  defendant  was 
at  all  times  aware  of  the  nature  of  the  prosecu- 
tion, he  suffered  no  injurjy  from  the  error,  and 
was  not  entitled  by  certiorari  to  question  the 
action  of  the  district  court  in  amending  its  rec- 
ords BO  as  to  give  the  cause  its  proper  style. 

[Ed.   Note.— For  cases  In  point  see  vol.  9, 
Cent  Dig.  Certiorari,  {  44.] 
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4.  MURIOIFU.    GOBFOBATIONS— OBDIRAnCIS — 

Validitt— PuNiBHiNO  Gambling. 

Under  Code,  g  702,  providing  that  citiea  and 
towns  shall  have  power  to  restrain  or  prohibit 
rambling,  etc.,  an  ordinance  making  it  unlawful 
for  any  person  to  gamble,  and  providing  a  pun- 
ishment for  violation  of  the  ordinance,  is  not 
in  conflict  with  Code,  |  4964,  declaring  that,  if 
any  person  play  at  any  game  for  money  or  prop- 
erty, he  shall  be  guilty  of  a  misdemeanor. 

[M.  Note. — For  cases  In  point,  see  vol.  38, 
Cent.  Dig.  Municipal  Corporations,  U  1308- 
1314.]  F  *~ 

Certiorari  to  District  Court,  Polk  County. 

Action  of  certiorari  to  review  the  action 
of  the  defendant  The  opinion  states  the 
case.    Aflb'med. 

D.  T.  Blodgett  and  B.  H.  French,  for 
plaintiff.  Jesse  O.  Miller  and  Robert  O. 
Brennan,  for  defendant. 

SHERWIN,  J.  In  August,  1902,  an  Infor- 
mation charging  the  plaintiff  herein  and 
others  with  the  violation  of  an  ordinance 
of  the  city  of  Des  Moines  against  gambling 
was  filed  in  the  police  court  of  said  city. 
In  September,  a  trial  was  bad  on  said  In- 
formation In  said  court  which  resulted  In 
the  conviction  of  the  plaintiff.  He  appealed 
from  the  Judgment  therein  rendered  to  the 
district  court  of  Polk  county,  and  the  origi- 
nal papers  filed  In  the  police  court  were 
sent  to  the  district  court  and  duly  filed 
therein.  In  making  a  transcript  of  bis  dock- 
et, the  police  judge  inadvertently  entered 
the  case  "State  of  Iowa  v.  D.  T.  Blodgett," 
and  It  was  so  entitled  on  the  criminal  record 
of  the  district  court  The  case  came  on  for 
trial  in  the  district  court  in  March,  1903, 
and  all  proceedings  were  conducted  in  the 
name  of  "City  of  Des  Moines  v.  D.  T.  Blod- 
gett" The  instructions  of  the  court  were 
BO  entitled,  and  Instructed  the  Jury  that  the 
defendant  In  that  case  was  accused  of  the 
crime  of  gambling  In  violation  of  an  ordinance 
of  the  city  of  Des  Moines.  The  defendant 
was  again  found  guilty  of  violating  the  ordi- 
nance In  question  and  was  adjudged  to  pay 
a  fine  of  $50.  Afterwards,  the  defendant  ap- 
pealed to  this  court  entitling  the  case  "City 
of  Des  Moines  v.  D.  T.  Blodgett"  The  case 
was  docketed  here,  but  no  abstract  or  argu- 
ment was  filed  by  the  defendant  herein,  and 
in  1903  the  appeal  was  dismissed  because  it 
appeared  from  the  record  before  us  that 
the  appeal  was  In  a  case  entitled  "City  of 
Des  Moines  v.  Blodgett"  while  the  transcript 
showed  that  the  Judgment  was  entered  in 
a  case  entitled  "State  of  Iowa  t.  Blodgett" 
Nothing  further  was  done  by  the  plaintiff 
herein  except  to  pay  a  part  of  the  Judgment 
nntll  In  December,  1906,  when  he  filed  a 
motion  in  the  district  court  asking  that  the 
Judgment  entered  in  the  case  be  set  aside 
and  be  declared  null  and  void  for  want  of 
Jurisdiction  in  the  district  court  to  render 
same;  the  specific  point  being  made  that 
no  Indictment  bad  been  returned  by  the  grand 
Jury  of  the  county.  The  motion  was  overrul- 
ed, and  the  district  court  directed  the  clerk 


thereof  to  correct  the  criminal  record  of  said 
court  so  that  the  same  would  show  the  cor- 
rect title  of  the  case,  viz.,  "City  of  Des 
Moines  v.  D.  T.  Blodgett"  This  was  ac- 
cordingly done,  and  thereafter  this  writ  was 
granted;  the  petition  therefor  alleging  error 
on  the  part  of  the  trial  court  in  ordering  the 
record  corrected,  and  error  In  not  sustaining 
the  motion  because  the  district  court  bad  no 
Jurisdiction  to  try  the  case. 

We  shall  not  discuss  or  determine  whether 
the  trial  court  committed  error  in  ordering 
a  correction  of  the  record,  for  we  do  not  con- 
sider such  determination  necessary  to  the 
disposition  of  the  case.  It  Is  the  settled  rule 
of  this  state  that  a  writ  of  certiorari  will 
not  be  granted,  nor  tbe  action  of  an  inferior 
tribunal  be  annulled,  unless  it  be  shown 
that  such  action  was  prejudicial  to  the  plain- 
tiff. Woodwortb  V.  Glbbs,  61  Iowa,  398, 
16  N.  W.  287;  Johnson  v.  Supervisors,  61  Io- 
wa, 89,  15  N.  W.  856.  When  the  Jurisdiction 
of  an  Inferior  tribunal  Is  assailed  in  a  pro- 
ceeding of  this  kind.  It  Is  the  duty  of  this 
court  to  determine  tbe  question  according 
to  the  actual  fact  as  made  to  appear  in  tbe 
record  before  us,  and  for  snch  purpose  we 
are  not  limited  to  the  petition  or  answer, 
but  may  consider  other  evidence.  Stone  v. 
Miller,  60  Iowa,  248,  14  N.  W.  781.  The 
prosecution  was  in  fact  conducted  and  the 
conviction  obtained  in  the  name  of  the  City 
of  Des  Moines  and  for  the  violation  of  an 
ordinance  of  said  city.  The  mistake  of  the 
police  court  in  entitling  the  case  as  It  did 
in  the  transcript  and  the  docketing  of  the 
case  in  the  district  court  in  the  name  of  the 
state  of  Iowa,  did  not  affect  the  substantial 
rigtats  of  tbe  defendant.  The  information 
charged  the  violation  of  a  city  ordinance, 
and  nothing  else.  He  knew  at  all  stages  of 
the  proceeding  that  he  was  on  trial  for  such 
violation,  and  tbe  Judgment  of  the  district 
court  Imposed  a  fine  in  accordance  with  the 
provision  of  the  ordinance.  In  State  t.  King, 
37  Iowa,  462,  the  defendant  was  prosecuted 
in  the  name  of  the  state  of  Iowa  for  the  viola- 
tion of  a  city  ordinance.  He  was  convicted, 
and  on  appeal  this  court  held  that  whatever 
the  style  of  the  action,  the  proceedings  were 
for  the  Tlolation  of  a  city  ordinance,  and 
the  result  a  conviction  or  acquittal  of  the 
same.  See,  also.  City  of  Davenport  v.  Bird, 
84  Iowa,  624. 

Tbe  real  question  before  us  is  whether  tbe 
ordinance  In  question  is  valid.  If  it  is,  both 
the  police  court  and  the  district  court  bad 
Jurisdiction,  and  the  action  of  the  district 
court  in  ordering  the  record  corrected  was 
without  prejudice  to  the  plaintiff  herein. 
Secticm  4964  of  tbe  Code  provides:  "If  any 
person  play  at  any  game  for  any  sum  of  mon- 
ey or  other  property  of  any  value,  or  make 
any  bet  or  wager  for  money  or  other  prop- 
er^ of  value,  he  shall  be  guilty  of  a  mis- 
demeanor." And  section  4906  fixes  the  pun- 
ishment for  a  violation  of  section  4964,  which 
may  be  by  a  fine  of  not  to  exceed  (500  or  by 
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ImprlBonmefnt  in  tbe  connty  jail  not  more  than 
one  year,  or  botb.  Tbe  ordinance  under 
which  conviction  was  had  makes  it  unlawful 
(or  any  person  to  gamble,  and  provides  fur- 
ther that  any  person  found  guilty  thereof 
shall  "be  punished  by  fine  of  not  more  than 
one  hundred  dollars  or  by  Imprisonment  not 
more  than  thirty  days."  It  is  contended  that 
the  ordinance  is  inconsistent  and  in  conflict 
with  the  general  statute,  and  Is  therefore 
void.  The  plalntifTs  argument  on  this  prop- 
osition is  very  brief,  and  but  one  case  is 
relied  upon  In  support  thereof,  viz.,  Iowa 
City  V.  Mclnneiy,  114  Iowa,  586,  87  N.  W. 
498,  which  we  shall  more  fully  note  further 
along.  The  ordinance  In  question  clearly 
covers  a  subject  which  Is  fully  covered  by  a 
general  statute,  and  unless  the  power  to 
mact  Bucb  an  ordinance  has  I>een  expressly 
granted,  or  Is  clearly  to  be  implied  from  the 
charter  or  law.  It  should  be  held  to  be  void 
nnder  the  rule  of  the  Iowa  Clty-Mclnnery 
Case  and  other  cases  of  lil^e  character.  On 
the  other  hand.  If  tbe  power  to  punish  acts 
made  criminal  by  the  laws  of  the  state  has 
been  nnquallfledly  conferred  upon  a  city,  no 
qnestion  of  Ineonsiatency  or  conflict  can  arise. 
Foster  v.  Brown,  66  Iowa,  686,  8  N.  W.  664 ; 
Town  of  Bloomfleld  v.  Trimble,  64  Iowa,  899, 
6  N.  W.  686,  37  Am.  Rep.  212;  VlUage  of 
St.  Johnsbuiy  v.  Thompson,  69  Vt  800,  9 
Ati.  571,  69  Am.  Rep.  7S1;  1  Dillon  on 
Manidpal  Corporations  (3d  Bd.)  I  366; 
Cooley's  Con.  Llm.  (6th  Bd.)  239.  Nor  is 
this  rule  In  conflict  with  the  holding  in  the 
Iowa  City-Hclnnery  Case,  supra,  where  It 
is  in  effect  held  that  the  city  had  not  l)een 
granted  the  power  to  enact  the  ordinance 
there  Involved.  Turning  again  to  the  Code 
(section  702),  we  find  the  following  provision 
relating  to  the  powers  of  cities  and  towns: 
"They  shall  have  power  to  •••  re- 
strain or  prohibit  all  gambling  games  or  de- 
vices; to  anthorize  the  destruction  of  ail 
Instnunents  or  devices  used  for  the  purpose 
of  gaming  or  gambling  and  to  punish  gam- 
bling." The  power  to  punish  gambling  being 
ODquallfledly  conferred  on  the  city,  it  was 
authorized  to  pass  the  ordinance,  and  no 
qaestlon  of  Inconsistency  arises  in  this  case. 

The  ordinance  and  the  judgment  imposing 
a  fine  thereunder  are  valid,  and  most  be 
•nstained. 

Afflrmed. 


JACKSON  T.  BLLERSON  (BLLBRSON, 
Intervener). 

(Supreme  Cioart  of  North  Dakota.   Jane  8, 
1906J 

L  AppxaI/— Rbvixw— Bbbobs  of  Law. 

Section  6467,  Rev.  Codes  1899  (section 
'QS8,  Rev.  Codes  1905),  makes  it  essential  to  a 
review  of  errors  of  law  occurring  at  the  trial 
ot  a  law  action  that  they  shall  be  specified  in 
the  statement  of  case. 

AEA.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §{  2867,  2868.] 

108N.W.— 16 


2.  Baiik— Speoitioation  or  Bbbobs. 

Ths  same  section  req^ulres,  as  a  prerequi- 
site to  a  review  of  a  specification  that  the  evi- 
dence is  insufficient  to  justify  the  verdict  or 
other  decision,  that  it  shall  point  out  the  partic- 
ulars in  which  it  is  claimed  to  l>e  insufficient. 

[Bd.  Note. — For  cases  in  point,  see  voL  8. 
(Sent  Dig.  Appeal  and  Bnor,  |  8010.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Origgs  County; 
W.  H.  Winchester,  Judge. 

Action  by  Claus  Jackson  against  Isaac  BI- 
lerson.  Anna  Blierson  Intervened.  Judg- 
meat  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

M.  0.  Spicer  and  Jerome  Parks,  for  appel- 
lant.   Lee  Combs,  for  respondents. 

YOUNG,  J.  This  is  an  action  In  claim 
and  delivery,  brought  by  plaintiff  against  the 
defendant,  Isaac  Blierson,  to  recover  certain 
grain  grown  in  1904.  Tbe  plalntllTB  right  to 
possession  is  based  upon  a  certain  chattel 
mortgage  executed  by  the  defendant  The 
plaintiff  executed  an  affidavit  and  undertak- 
ing and  a  requisition  to  the  sheriff,  pursuant 
to  which  the  latter  seized  1,230  bushels  of 
wheat,  which  was  subsequently  delivered  to 
the  plaintiff  and  sold  by  him.  Anna  Eiler- 
son,  the  wife  of  the  defendant,  intervened  In 
the  action,  alleging  that  she  has  been  the 
owner  of  the  land  upon  which  the  grain  was 
grown  ever  since  November  19,  1903,  that  she 
was  the  sole  owner  of  the  crop  grown  In  1904, 
being  the  grain  in  controversy,  and  that  the 
wheat  seized  by  the  plaintiff  was  of  the  total 
value  of  $1,200.  By  stipulation  the  case  was 
tried  to  the  court  without  a  jury.  The  court 
found  for  the  Intervener— that  she  was  the 
owner  of  the  grain  and  that  it  was  of  the 
value  of  $1,148.16 — and  judgment  was  en- 
tered against  the  plaintiff  and  in  her  favor 
for  that  sum.  The  plaintiff  caused  a  state- 
ment of  case  to  be  settled,  and  appealed  from 
the  judgment 

We  find  upon  turning  to  the  record  that  we 
are  unable  to  review  any  of  the  seven  assign- 
ments of  error  in  appellant's  brief.  Six  of 
them  are  directed  to  the  findings  of  fact,  and 
are  in  form  and  substance  like  the  first  one. 
which  is  as  follows:  "The  court  erred  in 
making  the  fourth  finding  of  fact,  and  each 
and  every  fact  and  the  whole  thereof,  for  the 
reason  that  tbe  same  is  not  sustained  by  the 
evidence."  The  specifications  of  error  In  the 
statement  of  case  are  in  the  same  form.  No 
attempt  was  made  in  any  of  them  to  point 
out  tbe  particulars  in  which  it  is  claimed  the 
evidence  is  insufficient  to  sustain  the  finding. 
The  remaining  assignment  is  "that  the  court 
erred  in  not  granting  plalntifTs  motion  at  the 
close  of  the  trial.  »  •  ♦  "  This  alleged  er- 
ror Is  not  specified  In  the  statement  of  case 
at  all.  Under  these  circumstances  it  is  ap- 
parent that  the  record  does  not  authorize  a 
review  of  the  questions  attempted  to  be  raised 
by  the  assignments.  Section  5467,  Rev.  Codes 
1899  (section  7068,  Rev.  Codes  1906),  which 
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governs  the  settlement  of  statements  In  law 
actions,  proTldes,  among  other  things,  that 
"there  shall  be  Incorporated  in  every  such 
statement  a  specification  of  the  particulars  in 
which  the  evidence  is  alleged  to  be  Insufficient 
to  Justify  the  verdict  or  other  decision,  and 
of  the  errors  of  law  upon  which  the  party 
settling  the  same  intends  to  rely.  If  no  such 
speciflcatlon  is  made  the  statement  shall  be 
disregarded  on  motion  for  a  new  trial  and  on 
appeal.  •  •  •  •■  The  requirement  that  er- 
rors shall  be  assigned  In  the  appellant's  brief 
rests  upon  the  rules  of  court,  but  the  require- 
ment that  they  shall  be  specified  In  the  state- 
ment of  case  is  statutory;  and  this  Is  true  as 
to  the  requirement  that,  when  the  verdict  or 
decision  Is  challenged  because  of  the  Insuffi- 
ciency of  the  evidence,  the  particulars  in 
which  It  Is  claimed  to  be  Insufficient  must  be 
pointed  out  The  failure  of  the  appellant  to 
comply  with  these  plain  provisions  of  the 
statute  is  fatal  to  the  review  which  he  seeks. 
The  findings  of  fact  fully  sustain  the  conclu- 
sions of  law  and  Judgment 

It  follows  that  the  Judgment  must  be  af- 
firmed.   All  concur. 


DEAN  &  CO.  V.   COLLINS. 

(Supreme  Court  of  North  Dakota.    June  5, 
1906.) 

PABTN«BSHn>— DlSSOLtTTION— ASSUMPTIOH     OF 

DXBTS— RiOHTS  OF  CbKDITOBS. 

An  agreement  upon  the  dissolution  of  a 
partnership,  by  which  the  retirioK  partner  trans- 
fers bis  interest  in  the  partnersnip  property  to 
the  remaining  partner,  and  the  latter  agrees  fo 
pay  the  partnership  debts,  creates  as  between 
them  the  relation  of  auretjr  and  principal,  but 
does  not  create  that  relation  as  to  a  creditor 
who  has  not  assented  to  it  even  though  he  had 
notice  of  it.  As  to  him  their  obligation  as  joint 
debtors  continues. 

[Ed.  Note. — For  cases  In  point  see  vol.  88, 
Cent  Dig.  Partnership,  I  638.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Towner  Coun- 
ty; J.  F.  Cowan,  Judge. 

Action  by  Dean  &  (%.  against  D.  B.  Col- 
lins. Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

Brooke  &  Kehoe  and  Burke  &  Mlddaugh, 
for  appellant  Davis  &  Sennett  Turner  & 
Wright,  and  T.  J.  Van  Fossen,  for  respondent 

YOUNG,  J.  This  action  was  brought  to 
recover  a  balance  of  $1,014.72  upon  two  prom- 
issory notes,  executed  by  the  defendants  in 
1901  and  due,  respectively,  on  November  Ist 
and  November  15th  of  that  year.  When  the 
notes  were  given,  and  for  two  years  prior 
thereto,  the  defendant,  D.  B.  Collins,  and  J.  A. 
Mahood,  were  engaged  in  the  farm  machinery 
business  as  a  copartnership  under  the  firm 
name  of  Collins  &  Mahood.  The  notes  were 
given  by  the  copartnership  for  goods  pur- 
chased from  the  plaintiff.  Mahood  did  not 
answer.  Collins  attempted  to  avoid  personal 
liability  by  alleging  and  offering  to  prove  cer- 


tain facts  which  his  counsel  contend  sbow 
that  Mahood  Is  the  principal  debtor,  and  that 
he  (Collins)  is  a  mere  surety,  and  that  he  has 
been  discharged  from  liability  by  reason  of 
the  plaintiff's  failure  to  sne  Mahood.  The 
existence  of  the  copartnership  Is  admitted, 
and  also  the  execution  of  the  notes.  He  al- 
leges that  in  December,  1901,  the  partnership 
was  dissolved;  that  all  of  its  property  was 
transferred  to  Mahood;  that  as  a  part  ot 
the  agreesnent  for  dissolution  Mahood  agreed 
to  pay  the  firm  debts  including  the  notes  in 
suit;  that  all  firm  creditors.  Including  the 
plaintiff,  were  duly  notified  of  the  dissolu- 
tion and  the  terms  upon  which  It  was  made ; 
that  on  several  occasions  this  defendant  no- 
tified the  plaintiff  to  proceed  against  Mahood ; 
that  Mahood  was  solvent  when  the  partner- 
ship was  dissolved,  but  has  since  become  in- 
solvent The  trial  court  rejected  the  testi- 
mony offered  to  sustain  the  above  defense 
and  directed  a  verdict  for  the  amount  due 
upon  the  notes.  Defendant  has  appealed 
from  the  Judgment  entered  upon  the  verdict 
The  first  question  raised  by  the  assign- 
ments of  error  (and  It  is  the  only  one  we 
need  consider)  Is  whether  the  allegations  of 
the  answer  and  the  offers  of  proof  constitute 
a  defense.  Counsel  for  defendant  contend 
that  they  do.  They  contend  that  "where  a 
partnership  Is  dissolved,  and  one  partner  pur- 
chases the  Interest  of  the  other  In  the  part- 
nership property,  and  assumes  and  agrees  to 
pay  the  partnership  debts,  he  becomes  in 
equity  the  principal  debtor  as  to  such  debts, 
and  the  other  his  surety,  and  a  creditor  hav- 
ing notice  of  such  agreem^it  is  bound  by 
such  relationship ;  and  (2)  that  where  a  cred- 
itor with  such  notice  is  requested  by  the  sure- 
ty to  collect  his  claim  from  the  partner  who 
has  assumed  the  debts,  and  be  neglects  or 
refuses  to  do  so,  the  surety  la  discharged, 
provided  the  principal  was  at  the  time  sol- 
vent" We  shall  have  occasion  to  refer  only 
to  the  first  of  the  above  propositions.  That 
the  relation  of  principal  and  surety  is  created 
as  between  the  remaining  and  the  retiring 
partner  upon  the  facts  stated  Is  well  settled. 
As  between  themselves  the  partner  assuming 
the  debts  becomes  the  principal,  and  the  re- 
tiring partner  the  surety.  Plngr^'s  Surety- 
ship and  Guaranty,  f  20;  Moore  v.  TopUff, 
107  111.  241;  Wendlandt  v.  Sohre,  87  Minn. 
162,  33  N.  W.  700.  As  to  this  there  Is  no  dis- 
pute. The  question  in  controversy  (and  upon 
this  there  Is  a  conflict  of  Judicial  opinion) 
Is  whether  a  creditor  who  Is  not  a  party 
to  the  agreement  between  the  partners  creat- 
ing this  new  relation  between  them,  and 
does  not  assent  to  It,  but  merely  has  notice 
of  it,  is  bound  by  It,  and  must  after  such  no- 
tice treat  the  retiring  partner,  not  as  a  Joint 
debtor,  but  as  a  surety.  We  have  no  hes- 
itation in  holding  that  under  such  circum' 
stances  the  partners  continue  to  be  bound  as 
Joint  debtors  to  the  creditor,  pursuant  to 
their  original  obligation.  In  our  view  there 
Is  no  reasonable  ground  for  a  difference  of 
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opinion  upon  fhls.  The  obligation  of  the 
partners  to  tbelr  creditor  was  created  by  con- 
tract They  were  Joint  obligors.  By  the 
contract  they  subjected  themselves  to  all  of 
the  obligations  of  that  relation,  and  confer- 
red npon  their  creditor  all  of  the  benefits 
arising  from  it  To  sustain  the  doctrine  that 
the  partners  can  by  their  own  act  change  the 
character  of  their  obligation  to  their  cred- 
itor, and  without  this  assent,  express  or  im- 
plied, violates  the  fundamental  principles  of 
the  law  of  contract  It  abrogates  an  express 
contract  without  the  consent  of  the  party 
beneflclally  Interested,  and  forces  upon  him 
a  new  contract  to  which  he  has  not  given  his 
ament  In  Pingrey  on  Suretyship  and  Guar- 
anty, i  21,  It  is  said  that  "the  great  weight 
of  authority  is  that  two  or  more  principal 
debtors  cannot  by  agreement  among  them- 
Belves,  without  consent  of  the  creditor,  so 
change  the  character  of  the  liability  of  one 
of  them  to  such  creditor  from  principal  to 
surety,  as  to  enable  him  to  demand  from  the 
creditor  the  treatment  of  a  surety  for  the 
debt;  that  is,  a  retiring  partner  or  other 
principal  debtor  cannot  become  a  snrety  as 
to  the  creditor  by  simply  informing  him  that 
bis  co-debtors  have  agreed  that  he  shall  be 
held  only  as  a  surety." 

The  question  has  been  carefully  considered 
in  a  large  number  of  cases,  and  the  rule  an- 
Doimced  Is  In  harmony  with  the  foregoing 
text  From  these  we  cite:  Rawson  v.  Tay- 
lor. 30  Ohio  St  389,  27  Am.  Rep.  464;  Sbap- 
leigh  Hdwe.  Co.  v.  Wells,  90  Tex.  110,  37 
S.  W.  411,  59  Am.  St  Rep.  788;  White  v. 
Boone,  71  Ter.  712,  12  S.  W.  61;  H«ll  & 
Long  V.  Jones,  56  Ala.  493;  Barnes  v.  Boyer, 
34  W.  Va.  803,  12  S.  B.  708  v^'^^lttler  v, 
Gould,  8  Watts  (Pa.)  485;  MicAreavy  ▼.  Ma- 
Klrl  aowa)  99  N.  W.  103  yShepherd  T.  May, 
115  U.  S.  605,  6  Sup.  9*.'  119,  29  Ii.  Ed.  456; 
Oonwell  v.  McCowajkf  81  111.  285;  Bank  ▼. 
Flnck.  100  Wis.  4^,  76  N.  W.  608;  Keller 
▼.  Ashford,  133  K.  S.  610,  10  gup.  Ot  494, 
33  L.  Ed.  667;y^ry  on  Partnership,  |  158; 
Parsons  on  Psfrtnership  (4th  Ed.)  85  206-324; 
Bates  on  J^rtnershlp,  fS  633,  534.  The 
leading  c^^es  upholding  the  doctrine  that  a 
creditor  with  notice  of  the  agreement  be- 
tween the  partners  Is  bound  by  It  are  Ool- 
RTove  V.  Tallman,  67  N.  T.  95,  23  Am.  Rep. 
90.  aisd  Smith  v.  Shelden,  86  Mich.  42,  24 
^m.  Rep.  529.  Both  cases  rest  upon  what 
^u  supposed  to  be  the  rule  of  the  English 
•^wts,  laid  down  in  Oakley  v.  Pasheller,  4 
Citrk  &  F.  207.  It  will  appear  from  an  ex- 
>ffli|Dation  of  Shapleigh  Hdw&  Go.  v.  Wells, 
uidl  other  cases  above  cited,  that  the  court* s 
Ion  In  that  case  was  misunderstood  and 
t>it  Itbe  creditor  assented  to  the  arrangement 
tetirtWm  the  partners.  The  doctrine  stated  in 
tlKXe^kr  York  and  Michigan  cases  does  not 
remionv^  the  English  rule;  for  In  Swire  ▼. 
Msm^l^  B.  1  Q.  B.  Dlv.  536,  the  Chief 
^vigilfe  said:  'There  Is  no  English  case 
'^l^b  holds  the  doctrine  that  Is  contended 
^  t>j  tboae  who  claim  that  the  agreement 


between  the  partners  themselves,  without  the 
consent  of  the  creditor,  could  change  their 
relation  to  the  latter ;  and  we  have  found  no 
decision  in  the  American  courts  which  di- 
rectly holds  to  that  theory,  except  those  we 
have  herein  cited,  all  of  which  rest  upon  the 
misinterpretation  of  Oakley  v.  Pasheller,  4 
Clark  &  F.  207." 

In  our  opinion,  the  rule  announced  In  Col- 
grove  T.  Tallman  Is  unsound  in  principle  and 
Is  against  the  decided  weight  of  authority. 
We  conclude,  therefore,  that  where  the  cred- 
itor has  In  no  way  assented  to  the  new  re- 
lation created  by  the  parties,  as  between 
themselves,  he  Is  not  bound  by  it  and  as  to 
him  they  continue  as  Joint  debtors.  The  trial 
court  did  not  err  In  so  holding. 

Judgment  affirmed.    All  concur. 


JOHNSON   v.   CITY    OF    FARGK). 

(Supreme  Court  of  North  Dakota.    June  6, 
1906.) 

1.  mvkioifai.     (3okf0rations  —  dereotivk 
Sidewalks — Notice  of  Injubt. 

The  notice  of  injury  on  a  street  or  side- 
walk of  a  city,  provided  for  by  section  2l72,  Rev. 
Codes  1899,  presented  to  the  proper  city  offi- 
cials in  this  case,  is  not  insufficient  or  fatally 
misleading  when  it  describes  the  place  of  injnry 
as  about  30  feet  from  a  fixed  point,  when  ft 
is  only  24  feet  therefrom. 

[Ed.  Note. — For  cases  in  point,  see  vol.  38, 
Cent  Dig.  Municipal  Corporations,  |  1702.] 

2.  Same— Obstbuctioh  oh  Sidiwaik— Qtim- 
tion  fob  jobt. 

Whether  a  wire  attached  to  a  stringer  at  the 
outer  edge  of  a  sidewalk,  or  to  stakes  driven  in 
the  street  very  close  to  the  sidewalk  and  extend- 
ing alone  the  sidewalk  to  the  top  of  a  fruit 
booth,  SIX  feet  biKher  than  the  sidewalk  and 
eight  feet  from  the  place  where  the  wire  Is  at- 
tached to  the  stakes  or  sidewalk.  Is  an  obstruc- 
tion on  the  sidewalk,  is  a  question  of  fact  for 
the  Jury. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  86, 
Goat  Dig.  Municipal  Gorporations,  |  1747.] 

3.  Sahs— Nkoligerob. 

Whether  a  plaintiff  is  guil^  of  contribu- 
tory negligence,  and  whether  a  city  is  guilty  of 
negligence  in  permitting  an  obstruction  to  con- 
tinue on  a  sidewalk,  aie  ordinarily  questions 
of  fact  for  a  jury. 

[Ed.  Note. — For  cases  in  jKiint  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  Si  1747, 
175+-1756.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Cass  (bounty; 
Ci.  A.  Pollock,  Judge. 

Action  by  CJharles  N.  Jcriinson  against  the 
city  of  Fargo.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Seth  Newman,  for  appellant  Bamett  & 
Richardson,  for  respondent 

MORGAN,  0.  J.  Plaintiff  brought  this 
action  to  recover  damages  tor  a  personal  In- 
Jury  alleged  to  have  been  caused  by  an  ot>- 
sti-nctlon  upon  one  of  defendant's  streets. 
The  complaint  alleges  the  injury  to  have 
been  caused  In  the  following  manner:  "That 
on  or  aboat  the  24th  dajr  ot  Uarcb,  A.  D. 
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1004,  at  about  the  hour  of  10  o'clock  p.  m.  of 
said  day,  said  plaintiff  was  lawfully  upon 
the  sidewalk  on  the  east  side  of  Fifth  Street 
South,  In  the  city  of  Fargo,  North  Dakota, 
about  30  feet  from  the  intersection  of  Fifth 
Street  South  and  Front  street  in  said  city, 
and  moving  southward  on  said  sidewalk, 
when  said  plaintiff  was  then  and  there 
tripped  up  by  a  wire  guy  rope  attached  to 
said  sidewalk  and  the  other  end  of  said  rope 
attached  to  a  fruit  or  notion  stand  on  wheels, 
which  stood  on  the  street  with  the  hind 
wheels  of  said  stand  against  the  curbing." 
Other  material  facts  are  that  said  fruit  stand 
was  about  10  feet  long  and  6  feet  wide  and  7 
feet  high  from  the  street,  and  about  6  feet 
above  the  sidewalk.  The  sidewalk  was  10 
feet  wide  at  this  point  The  wire  was  at^ 
tacbed  to  the  top  corners  of  the  stand,  and 
fastened  either  to  a  stringer  of  the  sidewalk, 
or  to  posts  driven  into  the  street  The  wire 
was  attached  to  the  posts,  or  to  the  stringer, 
about  8  feet  south  of  the  fruit  stand.  Just 
how  the  wire  was  attached  is  a  matter  of  some 
dispute,  but  we  do  not  think  that  the  discrep- 
ancy in  the  testimony  of  the  witnesses  can 
affect  the  result  The  plaintiff  testifies  that 
the  wire  was  fastened  to  the  top  of  the  cor- 
ner of  the  fruit  wagon,  and  therefrom  ran 
down  to  and  around  a  stringer  of  the  side- 
walk; that  It  reached  the  stringer,  going  be- 
tween the  planks  of  the  walk,  and,  after 
being  placed  around  the  stringer,  came  out  be- 
tween the  planks,  and  was  then  fastened  to 
the  wire  and  a  loop  was  thus  formed  at  a  dis- 
tance of  11  Inches  from  the  outer  edge  of 
the  walk.  Plaintiff  is  the  only  witness  that 
testifies  that  a  loop  was  formed  on  tlie  side- 
walk. Other  witnesses  testify  that  the  wire 
was  attached  to  a  stringer  of  the  walk,  but 
they  testify  that  It  was  so  fastened  that  no 
loop  was  formed,  and  that  the  wire  did  not 
extend  on  and  aI)ove  the  sidewajf 
but  at  the  outer  edge  thereof, 
nessee  testify  that  the  wire  waa 
posts  In  the  street,  and  not  at^ 
walk  at  all,  but  within  an  inch 
Dnder  this  evidence  the  mannj 
wire  was  attached  was  a 
Jury.  The  finding  of  the  jur 
as  no  motion  for  a  new 

The  defendant  contends  j 
conclusively  shows  that 
not  guilty  of  any  negligeno 
tlon  for  a  directed  verdicj 
should  have  been  grautef 
conclusively     shows 
was  not  guilty  of  any  a^ 
the  action  of  the  trial  cou 
tlon  was  erroneous. 
dence  does  show  ne 
leaves  the  question  ot^ 
so  that  reasonaltie  me 
fcrent  conclusions,  th 
deny  the  motion,  ar 
gence  was  a  propeij 
evidence  Is  siicli 
matter  of  law  tha| 


The  contention  Is  that  the  wire  was  not 
an  obstruction  on  the  sidewalk,  but  was  an 
obstruction  In  the  street  if  an  obstruction  at 
all.  Whether  the  wire  was  over  the  walk, 
or  at  the  end  thereof,  and  attached  to  a 
stringer,  or  attached  to  posts  In  the  street 
so  close  to  the  walk  as  to  be  practically  a 
part  of  the  walk,  is  not  material  upon  the 
pliase  of  the  case  now  under  consideratiou. 
The  question  is,  Was  the  wire  as  attached 
an  obstruction  on  the  sidewalk?  We  think 
that  it  was  a  question  for  the  Jury  to  deter- 
mine. In  effect,  and  when  considered  In  con- 
nection with  the  right  of  a  pedestrian  to 
walk  at  the  outer  edge  of  a  walk,  or  to  leave 
the  sidewalk  to  go  upon  the  street.  It  was  an 
obstruction.  It  was  attached  to  the  sidewalk, 
or  so  close  thereto  as  to  render  It  Impossible 
to  leave  the  sidewalk  at  that  point  without 
being  obstructed  by  It  Pedestrians  are  not, 
as  a  matter  of  law,  compelled  to  keep  upon 
the  walk  or  cross-walks  at  all  times.  They 
may  leave  the  walk  and  go  upon  the  street 
as  convenience  demands  or  seems  to  demand, 
without  having  negligence  Imputed  to  them 
as  a  matter  of  law.  When  occasion  demands 
their  leaving  the  sidewalk,  or  seems  neces- 
sary, or  is  convenient,  they  have  a  right  to 
presume  that  the  street  and  sidewalk  are  free 
from  d.iugerous  obstructions.  As  stated  in 
the  syllabus  in  Heckman  v.  Evenson,  7  N.  D. 
173,  73  N.  W.  427:  "A  foot  passenger  in  a 
city  is  not  limited  to  traveling  on  the  side- 
walks or  cross-walks.  He  may,  while  ex- 
ercising due  care  in  so  doing,  walk  along  or 
acro.ss  a  street  and  may  leave  the  sidewalk 
at  such  points  as  suits  his  convenience,  and 
he  has  a  rifcht  to  presugfli^d  act  upon  the 
presiimpQ^^yiat   tlie       "H  Is   reasonably 
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(or  nearly  seven  months.  It  Is  not  shown 
that  the  city  had  actual  notice  of  the  obstrnc- 
tloQ.  Some  of  the  city  officials  had  seen  It, 
bat  it  Is  not  shown  that  such  officers  had  any 
duty  to  perform  to  the  city  In  respect  to  the 
condition  of  the  street  or  sidewalk.  Actual 
notice  Is  not  necessary  before  a  liability  Is 
Incurred.  If  the  obstruction  had  been  there 
80  long  that  city  officers  having  a  duty  In 
regard  to  the  condition  of  the  streets  were 
presumed  to  have  seen  it,  notice  Is  imputed 
to  the  municipality.  We  are  satisfied  as  a 
matter  of  law  that  the  city  authorities  should 
be  presumed  to  have  had  notice  of  the  ob- 
struction. It  Is,  however,  a  proper  question 
to  be  submitted  to  the  Jury  In  case  of  doubt. 
It  certainly  cannot  be  said  that  the  evidence 
bImwb  conclusively  as  a  matter  of  law  that 
the  city  had  no  constructive  notice.  Beach 
on  Manic  Corporations,  {  1521,  and  cases 
cited;  Baxter  v.  Cedar  Rapids  (Iowa)  72 
N.  W.  790;  Elliot  on  Roads,  p.  461;  Hayes 
V.  Town  (Ifass.)  27  N.  B.  622,  12  L.  R.  A. 
240. 

It  Is  contended  that  the  plaintiff  was  guilty 
of  contribatory  negligence,  and  cannot,  there- 
fore, recover.  The  Injury  occurred  at  about 
10  o'clock  at  night  The  plaintiff  was  on  his 
way  hmne,  when  he  saw  a  building  on  fire  not 
far  from  where  he  was  then  standing,  on 
Front  street  near  Fifth  Street  South.  He 
turned  around  and  walked  on  the  sidewalk 
a  short  distance,  and  was  tripped  up  by  the 
wire  and  fell  off  the  sidewalk  Into  the  street. 
The  street  was  about  one  foot  below  the 
walk.  He  was  walking  fast  and  looking  at 
the  fire  when  be  was  tripped  up.  An  effort 
Is  made  to  show  that  he  was  running  when 
he  struck  the  wire.  We  do  not  think  the 
evidence  supports  that  contention.  We  can- 
not say  that  contributory  negilgence  is  shown 
as  a  matter  of  law.  The  Jury  expressly  found 
that  he  was  not  guilty  of  such  negligence. 
We  think  It  was  pecallarly  a  proper  case  to 
be  submitted  to  them  on  that  question.  Con- 
tributory n^llgence  is  generally  a  question 
for  a  Jury.  Unless  the  facts  are  such  that 
but  one  conclusion  can  be  arrived  at,  it  Is 
a  question  for  the  Jury.  If  the  question  is 
donbtfnl,  and  different  persons  might  rea- 
sonably arrive  at  opposite  conclusions.  It  is 
always  to  be  submitted  to  a  Jury.  In  Heck- 
man  V.  Eivenson,  7  N.  D.  173,  73  N.  W.  427, 
It  was  said:  "But,  not  knowng  of  their  pres- 
ence and  not  seeing  them  [stones],  was  he 
negligent  In  stepping  down  without  ascer- 
taining the  condition  of  the  street?  We  can- 
not say  as  a  matter  of  law  that  he  was, 
unless  we  disregard  that  other  principle 
which  declares  that  he  may  rightfully  pre- 
Bome  that  the  street  Is  reasonably  safe  and 
free  from  dangers,  and  act  upon  that  pre- 
nunptloa.  If  a  party  must  be  charged  with 
negligence  in  making  a  step  in  advance  when 
be  does  not  clearly  see  where  he  Is  stepping, 
then,  of  course,  all  presumptions  that  the 
■treet  la  safe  are  swept  away."    The  plain- 


tiff, in  speaking  of  his  not  having  seen  the 
wire,  says,  "It  was  dark  in  there,"  evidently 
meaning  In  the  shadow  of  the  booth.  It  Is 
urgently  Insisted  that  the  place  of  the  Injury 
was  well  lighted  at  that  time,  and  that  he 
could.  If  he  had  exercised  ordinary  care, 
have  seen  the  wires.  We  cannot  so  hold  as 
a  matter  of  law.  It  was  prop^ly  submitted 
to  the  Jury.  Under  the  evidence  we  cannot 
say  that  contributory  negligence .  was  con- 
clusively shown.  It  Is  not  always  incumbent 
on  a  person  while  on  the  sidewalk  to  keep 
constant  watch  on  the  walk  ahead  of  him. 
Heckman  v.  Evenson,  supra ;  Pyke  v.  James- 
town, 14  N.  D. ,  107  N.  W.  359 ;   2  Thomp. 

Neg.  1107.  See,  also,  A.  &  R  Enc.  L.  506, 
and  cases  cited;  Barnes  v.  Town  (Iowa)  66 
N.  W.  984;  Wall  v.  Town  (Wis.)  89  N.  W. 
560;  Penrose  v.  Fehr  (Mich.)  71  N.  W.  862, 
67  Am.  St  Rep.  479;  Baxter  v.  City,  supra; 
Draper  v.  Town  of  Ironton,  42  Wis.  699. 

When  the  motion  to  direct  a  verdict  was 
made,  the  evidence  would  not  Justify  a  direc- 
tion to  the  Jury  that  the  evidence  conclusive- 
ly showed  as  a  matter  of  law  that  the  plaintiff 
was  guilty  of  contributory  negligence.  It 
Is  claimed  that  no  sufficient  notice  of  the 
injury  was  presented  to  the  mayor  and  city 
council.  It  Is  claimed  that  the  location  of 
the  place  on  the  walk  when  the  injury  oc- 
curred was  not  correctly  given.  In  the  no- 
tice it  was  stated  that  the  injury  occurred  30 
feet  south  of  the  Intersection  of  the  Front 
street  sidewalk  with  the  Fifth  street  side- 
walk. The  evidence  shows  that  the  north  end 
of  the  booth  was  10  feet  from  Froht  street 
The  booth  was  6  feet  wide.  The  place  of 
injury  was  about  8  feet  south  of  the  booth. 
This  would  make  the  actual  distance  from  the 
Intersection  of  the  Front  street  sidewalk 
with  that  of  Fifth  Street  South  to  be  about  24 
feet  We  do  not  think  that  a  variance  of  6 
feet  necessarily  renders  the  notice  insufficient 
or  misleading.  This  Is  especially  true  In  view" 
of  the  fact  that  the  notice  stated  that  the 
wire  was  attached  to  the  booth,  which  would 
aid  the  city.  In  locating  the  place  of  injury. 
Absolute  certainty  is  not  necessary  as  to  the 
place.  Reasonable  certainty  is  all  that  la  re- 
quired. "The  notice  should  point  out  as 
directly  and  plainly  to  the  place  of  the  In- 
jury as  is  reasonably  practicable,  having 
regard  to  Its  character  and  sarroandings." 
White  V.  Stowe,  64  Vt  610.  See,  also.  Beach 
oa  Pub.  Cor.  |  1627.  The  statute  requires 
that  notice  shall  be  given  "describing  the 
time,  place,  cause  and  extent  of  the  damage 
or  Injury."  Section  2172,  Rev.  Codes  1899. 
The  notice  was  sufficiently  accurate  and  defi- 
nite, and  not  misleading.  The  object  to  be 
attained  by  the  notice  is  to  give  the  city  an 
opportunity  to  Investigate  as  to  its  liability 
and  as  to  plaintiff's  injury.  Plum  v.  Fond 
du  Lac,  61  Wis.  393,  8  N.  W.  283. 

This  disposes  of  all  the  assignments  of 
error.  It  follows  that  the  Judgment  must  be 
affirmed.    All  concur. 


Digitized  by 


Google 


2^6 


108  NORTHWESTERN  REPORTER. 


(S.  D. 


STATE  V.  KATTPFMAN. 

(Supreme  Court  of  South  Dakota.    Jnn«  23, 
1906.) 

1.  BaH/— Capitax  Offknses— Right  to  Bail 
— CoNSTrrnTiONAi.iTT  or  Statute. 

Under  Const  art.  6,  (  8,  declaring  that  all 
persona  shall  be  bailable  by  sufficient  sureties, 
except  for  capital  offenses,  when  proof  is  evi- 
dent or  presumption  great,  persons  arrested  for 
capital  offenses,  where  the  proof  is  not  evident 
or  the  presumption  great,  are  entitled  to  bail 
as  a  matter  of  right,  and  Rev.  Code  Cr.  Proc 
§S  585,  586,  providing  that  bail  may  be  admitted 
upon  all  arrests  for  criminal  offenses  punish- 
able by  death  unless  the  proof  is  evident  or  the 
presumption  great,  but  shall  be  taken  only  by  the 
Supreme  Court  or  circuit  court  or  a  justice  or 
judge  thereof  "who  shall  exercise  their  discre- 
tion therein,"  ia  in  conflict  with  the  constitu- 
tional provision. 

2.  Same— Evident  Pboof  as  Gbeat  Pbesuvp- 

TIOH— BUBDEN  of  PbOOF. 

Under  Const,  art.  6,  g  8,  providing  that  all 
persons  shall  be  bailable  except  for  capital 
offenses  when  proof  is  evident  or  presumption 
great.  Rev.  Code  Cr.  Proc.  gg  585,  586,  con- 
taining substantially  the  same  provisions,  and 
section  356,  providing  that  defendant  in  a  crim- 
inal case  is  presumed  to  be  innocent,  the  burden 
is  on  the  state  in  an  application  for  bail,  to 
show  that  the  proof  is  evident  or  the  presump- 
tion great. 

[Ed.  Note. — For  cases  In  point,  see  vol.  5, 
Cent.  Dig.  Bail,  g  199.] 

Original  application  by  Emma  Kauffman  to 
be  admitted  to  ball.    Application  granted. 

A.  F.  Orr,  State's  Atty.,  for  the  State. 
Aikens  &  Judge,  for  defendant 

HANEY,  J.  Haying  been  held  to  answer 
the  charge  of  murder  and  committed  to  the 
custody  of  the  sheriff  of  Minnehaha  county 
the  defendant  applies  for  an  order  admitting 
ber  to  ball. 

Tbe  Constitution  of  this  state  secures  to 
every  one  accused  of  crime  tbe  rlgbt  to  bail 
in  all  cases  except  wben  charged  witb  a 
capital  offense  and  even  then,  unless  tbe 
proof  of  guilt  Is  evident  or  tbe  presumption 
of  It  is  great  It  declares:  "All  persons  shall 
be  bailable  by  sufficient  sureties,  except  for 
capital  offenses  when  proof  is  evident  or  pre- 
sumption great"  Article  6,  g  8.  As  said  by 
Mr.  Justice  Field  in  construing  identically  the 
same  constitutional  provision:  "Tbe  admis- 
sion to  bail,  in  capital  cases,  where  the  proof 
is  evident  or  the  presumption  great  may  be 
made  a  matter  of  discretion,  and  may  be  for- 
bidden by  legislation,  but  in  no  other  cases. 
In  all  other  cases,  tbe  admission  to  bail  is 
a  rlgbt  which  tbe  accused  can  claim,  and 
which  no  Judge  or  court  can  properly  refuse." 
People  v.  Tinder,  19  Cal.  689,  81  Am.  Dec. 
77.  The  statute  provides:  "Bail,  by  suffi- 
cient sureties,  shall  be  admitted  upon  all 
arrests  in  criminal  cases  where  the  offense 
is  not  punishable  by  death,  and  it  may  be 
taken  by  any  of  tbe  persons  or  courts  au- 
thorized by  law  to  arrest  and  imprison  of- 
fenders. Ball,  by  sufficient  sureties,  may  be 
admitted  upon  all  arrests  In  criminal  cases 
where  the  punishment  may  be  death,  unless 
the  proof  is  evident  or  the  presumption  great; 


but  it  shall  be  taken  only  by  the  Supreme 
Court  or  a  circuit  court,  or  by  a  Justice 
or  Judge  thereof,  who  shall  exercise  their 
discretion  therein,  having  regard  to  tbe  na- 
ture and  circumstances  of  tbe  offense,  and 
of  the  evidence  and  to  the  usages  of  law; 
if  the  case  has  been  tried  by  Jury,  and  tbe 
jury  have  disagreed  on  their  verdict  then 
the  above  presumption  is  removed,  and  tbe 
defendant  shall  thereupon  be  entitled  to  ball, 
unless  it  shall  appear  to  the  court  or  judge 
thereof,  by  due  proof,  that  such  disagree- 
ment was  occasioned  by  the  misconduct  of 
the  jury."  Rev.  Code  Cr.  Proc.  gg  585,  586. 
According  to  this  legislation,  where  the  of- 
fense is  not  punishable  by  death,  the  accused 
is  entitled  to  ball  as  a  matter  of  right,  which 
may  be  taken  by  any  of  the  persons  or 
courts  authorized  by  law  to  arrest  and  Im- 
prison offenders;  where  the  offense  is  pun- 
ishable by  death,  and  tbe  proof  is  evident 
or  presumption  great  the  taking  of  ball  is 
forbidden ;  but  where  the  offense  is  punish- 
able by  death,  and  the  proof  Is  not  evident 
or  presumption  great,  it  may  be  taken  by 
tbe  supreme  or  circuit  court  or  by  a  Judge 
of  either  as  a  matter  of  discretion.  All  of 
these  provisions  except  the  last  are  in  har- 
mony witb  tbe  organic  law.  Where  tbe  of- 
fense is  punishable  by  death,  and  the  proof 
is  not  evident  or  presumption  great  the  ac- 
cnsed  clearly  Is  entitled  to  ball  as  a  matter 
of  right ;  but  it  can  be  taken  or  ordered  only 
by  tbe  circuit  or  supreme  court  or  by  a 
Judge  thereof.  Such  is  the  case  at  bar.  The 
accused  is  charged  with  murder.  If  the 
proof  Is  evident  or  presumption  great  her  ad- 
mission to  ball  Is  forbidden.  If  the  proof  Is 
not  evident  or  the  presumption  great  she  is 
entitled  to  bail  as  a  matter  of  right 

What,  then,  constitutes  evident  proof,  or 
great  presumption,  wltbin  the  meaning  of 
the  constitutional  guaranty?  These  phrases 
are  extremely  difficult  to  define;  their  ap- 
plication to  the  facts  of  any  particular  case, 
not  less  difficult  This  is  disclosed  by  tbe 
numerous  adjudications  on  the  subject  5 
Cyc.  64.  It  would,'  therefore,  be  unwise  to 
attempt  the  statement  of  a  general  rule  ap- 
plicable to  all  cases.  Webster  defines  the 
word  "evident"  thus:  "Clear  to  the  vision; 
especially,  clear  to  the  understanding,  and 
satisfactory  to  the  Judgment"  Its  syno- 
nyms are:  "Manifest;  plain;  clear;  obvious; 
visible;  apparent;  conclusive;  Indubitable; 
palpable;  notorious."  "A  defendant  in  a 
criminal  action  is  presumed  to  be  innocent 
until  the  contrary  is  proved."  Rev.  Code  Cr. 
Proc.  g  S66.  The  sole  purpose  of  restraint 
before  conviction  is  to  secure  the  presence 
of  tbe  accused  for  trial.  To  grant  bail  Is 
tbe  rule;  to  refuse  it,  the  exception.  Any 
one  who  relies  upon  an  exception  should 
show  that  bis  case  falls  fairly  within  such 
exception.  Has  the  state  done  so  in  tliis 
instance?  We  think  not  Any  extended  pres- 
entation or  discussion  of  the  evidence  In- 
troduced before  the  committing  magistrate 
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(none  was  offered  by  tbe  accused)  npon 
wMch  this  application  Is  baaed,  in  advance 
ot  a  trial  of  tbe  cause  upon  the  merits, 
woold  be  manifestly  improper.  It  lias  all 
received  careful  consideration. 

To  our  minds  the  proof  of  the  crime  cliar- 
ged  is  not  so  plain  and  palpable  as  to  warrant 
us  in  denying  tbe  defendant's,  application. 
Slie  should  be  admitted  to  bail  In  sncb  sum 
as  is  Just  and  reasonable  In  view  of  all  tbe 
circumstances. 

FULLER.  P.  J.,  baring  been  absent,  has 
taken  no  part  In  this  decision. 


HARRIS  ▼.  STEARNS,  Connty  Treasurer. 

(Supreme  Court  of  Soutli  Dakota.    June  27, 
190a) 

1.  CoRtrriTUTioRAi.  Iia.w  —  Due  Pboccss  of 
Law— Taxatiom— Patment  op  Taxis— Rb- 
cuPTfl  AS  Conclusive  Evidence. 

Laws  1890,  p.  318,  c.  150,  I  3,  re-enacted  in 
1891.  1897,  and  carried  Into  Rev.  PoL  Code,  { 
2149,  providing  tliat  possession  of  a  tax  re- 
ceipt luall  be  conclusive  evidence  that  all  prior 
taxes  on  the  property  bave  been  paid,  when  tak- 
en in  connection  with  the  entire  revenue  law, 
places  the  consequoices  of  a  treasurer's  failure 
to  perform  his  du^  in  collecting  taxes  on  him,  and 
tlie  statute  is  not  in  conflict  with  Const,  art. 
6,  {  2,  providing  that  no  person  shall  be  deprived 
of  life,  liberty,  or  property  without  due  process 
of  law. 

2.  Taxation— Patvert  of  Taxes— Reoeiftb 
AS  Evidence  —  Exemption  feom  Taxes  — 
Statutes. 

The  statute  so  construed  is  not  in  conflict 
with  Const  art.  11,  S  7,  declaring  that  all  laws 
exempting  property  from  taxation  shall  be  void. 
8.  Sake— CoNSTBTJcnoN. 

It  is  only  tax  receipts  issued  by  the  county 
treasurer  in  the  usual  discharge  of  his  official 
duties  tliat  are  conclusive  evidence  of  the  pay- 
ment of  prior  taxes,  within  Laws  1890,  p.  318, 
c  150,  {  8,  re-enacted  in  1891,  1897,  and  carried 
into  Rev.  Pol.  C!ode,  I  2149,  providing  that  pos- 
session of  a  tax  receipt  stiall  be  conclusive  evi- 
dence that  prior  taxes  have  been  paid,  and  tbe 
possession  of  a  tax  receipt  obtained  by  larceny, 
forgery,  or  fraud  is  not  within  the  statute. 
4.  Same. 

Laws  1800,  p.  318,  c.  ISO,  {  3,  re-enacted 
in  1891,  1807,  and  carried  into  Rev.  Pol.  Code, 
I  2149,  providing  that  possession  of  a  tax  re- 
ceipt shall  l>e  conclusive  evidence  that  prior 
taxes  "which  are  chargeable  against  the  lands 
in  such  receipt  described,  or  in  case  of  a  per- 
sonalty tax  against  the  person  named  in  such 
receipt  bave  been  fully  paid,"  provides  for  two 
classes  of  receipts,  the  first  operating  to  release 
the  land  described  in  a  receipt  from  prior  char- 
ges, and  the  second  operating  to  release  the 
person  named  therein  from  all  prior  charges; 
and  if  the  words  "or  in  case  of  a  personalty 
tax"  relate  to  a  receipt  which  includes  lx>th 
real  and  personal  property  taxes,  they  must  be 
taken  in  connection  with  the  words  "all  prior 
taxes  chargeable,"  so  that  the  possession  of  a 
receipt  will  l>e  conclusive  evidence  that  all  prior 
taxes  chargeable  against  the  land  described  there- 
in, or  against  the  person  named  therein,  have 
been  paid. 
Fuller,  P.  J.,  dissenting. 

On  petition  for  rehearing.    Former  opinion 
reversed,  and  judgment  below  reversed. 
For  former  opinion,  see  97  M.   W.  861. 


HANEY,  J.  A  statement  of  the  Issues 
presented  by  this  appeal  will  be  found  in 
our  former  decision.  Harris  v.  Steams,  17 
S.  D.  439,  97  N.  W.  361.  The  views  ex- 
pressed in  the  dissenting  opinion  then  filed 
(a  rehearing  having  been  granted)  are  now 
adopted  by  a  majority  of  the  court 

For  the  reasons  therein  stated,  our  former 
order  of  affirmance  Is  overruled,  and  tbe 
judgment  and  order  of  tbe  circuit  court  are 
reversed. 

FULLER,  P.  J.,  dissenting. 


CAMPBELL  (X)UNTY   t.   OVERBY. 

(Supreme  Court  of  South  Dakota.    June  27, 
190&) 

1.  COUNTIES— Sai^akt  of  County  Treasubeb 
—Right  to  Fees  —  Statutes  —  Constbuo- 

TION. 

Under  Laws  1890,  p.  293,  c  134,  provid- 
ing that  the  county  treasurer  shall  receive  a 
salary  not  exceeding  $1,500  per  annum  payable 
monthly  from  the  special  salary  fund,  and  if 
the  fees  paid  into  the  county  treasury  by  him 
do  not  equal  that  amount,  he  shall  receive  a 
snm  equal  to  the  fees  paid  into  the  treasury,  and 
any  deficiency  during  any  quarter  is  to  be  made 
up  from  excessive  fees  paid  for  services  rendered 
during  the  calendar  year  in  which  the  deficiency 
occurs,  and  Laws  1^1,  p.  175,  c.  65,  providing 
that  all  connty  officers  for  whose  services  a  sal- 
ary is  provided,  shall  receive  no  other  compensa- 
tion, a  count.v  treasurer  is  not  entitled  to  com- 
missions on  real  estate  sold  to  the  county,  nor 
to  compensation  for  the  issuance  of  tax  sale 
certificates,  and  an  allowance  of  a  claim  there- 
for Is  illegal. 

2.  SaHB— AlXOWANCI    OV   iLLBOAIi    DEMAND— 

Reoovebt. 

Where  a  board  of  county  commissioners 
allows  an  illegal  demand  against  the  county, 
the  county,  though  entitled  to  appeal  therefrom, 
may  recover  from  the  claimant  the  amount 
paid  to  him. 

3.  Same. 

A  county  may  recover  the  money  paid  to  a 
claimant  presenting  an  illegal  demand  which  Is 
allowed  by  the  county  commissioners  and  then 
I>aid,  for  a  board  has  power  only  to  audit  ac- 
counts legally  chargeable  to  the  county. 

Appeal  from  Circuit  Court,  Campbell  Coun- 

ty. 

Action  by  Oampbell  county  against  Samuel 
O.  Overby.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Albert  Qunderson,  for  appellant  H.  J. 
Krueger,  Frank  Alexander,  and  O.  N.  Wil- 
liamson, for  respondent 

HANEY,  J.  This  action  was  tried  upon  an 
agreed  statement  of  facts  from  which  it  ap- 
pears that  tbe  plaintiff  is  an  organized  county 
in  this  state;  that  defendant  was  Its  treasur- 
er from  February  2,  1894,  to  January  10, 
1896;  that  the  defendant  presented  a  claim 
to  the  plaintiff's  commissioners  at  their  regu- 
lar July,  1895,  meeting,  duly  verified,  contain- 
ing these  items:  "To  five  per  cent  commission 
on  $3,960.24  of  real  estate  sold  to  Campbell 
county,  November  6,  1894,  $198,01;  to  181  tax 
sale  certificates  at  60  cents  each,  $00.50;" 
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that  the  board  allowed  Buch  claim  for  which 
a  warrant  was  Issued  to  the  defendant  In  the 
sum  of  $288.51;  that  payments  were  made 
on  snch  warrant  to  the  amount  of  $266.44, 
which  sum  was  received  and  retained  by  the 
defendant;  "that  the  payments  so  made  were 
collected  by  subsequent  county  treasurers  out 
of  sales  made  by  the  defendant;"  and  that 
before  the  commencement  of  this  action  plaln- 
tlfT  demanded  of  the  defendant  the  return 
of  such  money  and  cancellation  of  such  war- 
rant The  learned  circuit  court  decided  that 
the  plaintiff  was  entitled  to  recover  all  sums 
BO  paid  with  interest  at  the  rate  of  7  per  cent 
and  possession  of  the  warrants  so  Issued,  to- 
gether with  its  costs  and  disbursements,  and 
Judgment  was  entered  accordingly.  Under 
the  law  in  force  during  defendant's  term  of 
office  he  was  entitled  to  receive  a  salary  not 
exceeding  $1,600  per  annum,  payable  monthly 
froDt  the  special  salary  fund.  If  the  fees 
paid  into  the  county  treasury  by  blm  did  not 
^nal  that  amount  he  was  "entitled  to  receive 
a  sum  equal  to  the  fees  paid  into  the  treas- 
ury," Any  deficiency  during  any  quarter 
year  or  fractional  quarter  year  was  to  be  made 
up  from  any  excess  of  fees  paid  into  the  treas- 
ury by  him  for  services  rendered  during  the 
calendar  year  in  which  such  deficiency  oc- 
curred. Laws  1890,  p.  293,  c.  134.  He  could 
receive  no  compensation  for  bis  services  other 
than  the  salary  so  provided.  Laws  1881,  p. 
175,  c.  65.  His  claim,  therefore,  on  its  face, 
was  Illegal,  its  allowance  was  wholly  unau- 
thorized, and  the  warrant  issued  therefor  was 
invalid. 

The  contention  that  an  appeal  from  the  de- 
cision of  the  board  allowing  defendant's 
claim  was  plaintiff's  only  remedy  is  clearly 
untenable.  It  is  the  settled  law  of  this  Juris- 
diction that  the  rejection  of  a  claim  against  a 
county,  by  its  board  of  county  commissioners 
— ^Do  appeal  being  taken  from  such  action  of 
the  board — is  no  bar  to  an  action  against  the 
county  on  such  claim  in  the  circuit  court 
Spencer  v.  Sully  County,  4  Dak.  474,  33  N.  W. 
97;  Howard  v.  Bums,  14  S.  D.  383,  85  N.  W. 
920.  The  converse  of  the  proposition  must 
be  true.  If  the  remedy  by  appeal  is  not  ex- 
clusive as  to  the  claimant  It  certainly  should 
not  be  so  regarded  as  to  the  county.  Finally 
It  is  contended  that,  though  defendant's 
claim  may  have  been  illegal  and  Its  allowance 
unauthorized,  no  fraud  was  shown,  and  the 
payments  made  thereon  being  voluntary  can- 
not be  recovered.  This  is  clearly  untenable. 
County  commissioners  are  not  the  county  nor 
its  agents  in  the  ordinary  sense.  They  are 
public  officers  with  definite  and  limited  pow- 
ers, to  whom  the  rules  relating  to  voluntary 
payments  by  persons  in  their  individual  ca- 
pacities are  not  applicable.  "A  county  board 
has  no  power  to  audit  and  allow  accounts  on 
their  face  not  legally  chargeable  to  the  coun- 
ty, and  if  It  does  so.  it  acts  In  excess  of  Its 
Jiviedlction,  and  its  action  will  create  no  legal 
lability  on  the  part  of  the  county.  In  accord- 
anc*  with  this  rule,  it  has  been  held  that  U 


an  illegal  charge  has  been  paid  In  conse- 
quence of  an  Improper  allowance  an  action 
lies  at  the  suit  of  the  county  to  recover  back 
the  money  paid."  7  Am.  &  Eing.  Ency.  Law 
(2d  Ed.)  960. 

The    Judgment    of    the    circuit    court    is 
affirmed. 


STATE  r.   FLUTB. 
(Supreme  Court  of  South  Dakota.    Jane  27, 

looa) 

L  HOItlOIDE— InroBMATION— SUFnOIKNOT. 

Under  Rev.  Code  Cr.  Proc.  I  219,  provid- 
ing that  all  the  forms  of  pleading  in  eriminal 
actions,  and  rules  by  whicn  their  sufSciency  is 
to  be  determined,  are  those  prescribed  by  the 
Code  of  Criminal  Procedure  (sections  221,  229. 
snbd.  6),  requiring  an  information  to  contain  a 
statement  of  the  acta  constituting  the  offense  in 
ordinary  and  concise  language,  u  such  manner 
as  to  enable  a  person  of  common  imderstanding 
to  know  what  is  intended,  and  section  230,  pro- 
viding that  no  information  is  insufficient  by 
reason  of  a  defect  in  matter  of  form  which 
does  not  tend  to  the  prejudice  of  the  substan- 
tial rights  of  the  defendant  on  the  merits,  an 
information  chareinc  that  the  accused  did, 
with  a  shotgun  which  was  loaded  with  powder 
and  leaden  bullets,  discharge  at  and  upon  and 
against  the  body  of  the  deceased,  thereby  strik- 
ing him  with  the  bullets,  inflicting  wounds  from 
which  he  died,  is  not  insufficient  because  of 
failure  to  allege  that  the  accused  discharged 
the  gun  at  deceased. 

[E3d.  Note. — For  cases  in  point,  see  voL  26, 
Cent  Dig.  Homicide,  §S  221,  222.] 

2.  CaiuiNAi.  Law— Tbialt— CoNDucrr  in  Gen- 

KBAL— Pbesenob  or  Pbobkcotiro  Attobnkt. 

The  absence,  at  the  opening  of  a  trial  for 

murder,   of   an  attorney   who  assisted  in   the 

Erosecution,  and  who  appeared  after  10  jurors 
ad  been  impaneled,  was  not  ground  for  reversal 
of  a  conviction,  where  the  counsel  for  defendant 
were  given  an  opportunity  to  re-ezamine  the 
jurors  as  to  their  qualifications  or  relations 
with  counsel  so  assisting  in  the  prosecution. 

Error  to  Circuit  Court  Roberts  Oiunty. 
Zacb  Flute  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

Sears  &  Potter  and  J.  O.  Andrews,  for 
plaintiff  in  error.  Philo  Hall,  Atty.  Oen., 
and  Frank  McNulty,  State's  Atty.,  for  the 
SUte. 


HANBY,  J.  The  Information  upon  which 
the  defendant  was  convicted  of  murder  and 
sentenced  to  imprisonment  for  life  contains 
the  following  allegations :  "That  on  the  lOtb 
day  of  August  A.  D.,  1905,  at  the  township 
of  Ooodwill,  in  the  county  of  Roberts,  and 
state  of  South  Dakota,  Zach  Flute,  being  then 
and  there  a  human  being,  did  then  and  there 
feloniously,  without  authority  of  law,  and 
with  premeditated  design  to  effect  the  death 
of  one  Edward  Peterson,  the  person  killed, 
did  then  and  there  with  a  shotgun  which  was 
then  and  there  loaded  with  powder  and 
leaden  bullets,  and  by  him,  the  said  Zach 
Flute  had  and  held  in  both  his  hands,  he 
the  said  Zach  Flute  did  then  and  there 
feloniously  and  of  his  deliberately  premedi- 
tated malice  aforetliought  shoot  off  and  dls- 
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charge  at  and  upon  and  against  the  body  of 
tbe  said  Edward  Peterson,  thereby  and  by 
tbns  striking  the  said  Edward  Peterson,  with 
■aid  leaden  ballets.  Inflicting  on  and  in  the 
neck  and  back  one  or  more  mortal  wonnds, 
and  did  him  the  said  Bdward  Peterson, 
then  and  there,  and  thereby  unlawfully, 
feloniously,  without  authority  of  law,  and 
with  premeditated  design  to  effect  the  death 
of  said  Eidward  Peterson,  mortally  wound, 
from  which  mortal  wounds  so  made  as  afore- 
said, the  said  Edward  Peterson  then  and 
there  died,  being  then  and  there  a  human 
being,  contrary  to  the  form  of  the  statute 
In  snch  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  South 
Dakota." 

It  la  contended  that  the  facts  stated  do 
sot  constitute  a  public  offense,  because  it  is 
not  alleged  "that  the  defendant  ever  dis- 
charged at  Peterson  the  loaded  gun  which 
It  is  averred  that  Flute  held  In  bis  hands." 
It  Is  now  generally  held,  In  pursuance  of 
statutory  provisions,  that  a  statement  of  the 
acts  constituting  the  offense  In  plain,  concise, 
and  Intelligible  langnage  is  all  that  is  re- 
goired  so  long  as  the  defendant  is  not  mis- 
led, and  that  Incorrectness  of  grammatical 
eonstmctlon  will  not  vitiate  an  information 
where  the  meaning  of  the  charge  remains 
clear.  10  Ency.  PI.  &  Pr.  477;  State  t. 
Tnrllngton,  102  Mo.  642,  15  S.  W.  141.  In 
this  state  all  the  forms  of  pleading  In  crim- 
inal actions,  and  mlea  by  which  the  suflSclen- 
cy  of  pleadings  Is  to  be  determined,  are  those 
prescribed  by  the  Code  of  Criminal  Procedure. 
Rev.  Code  Cr.  Proc.  |  219.  "The  Indictment 
or  Information  must  contain:  (1)  The  title 
of  the  action,  specifying  the  name  of  the  court 
to  which  the  indictment  Is  presented,  and  the 
names  of  the  parties.  (2)  A  statement  of 
the  acts  constituting  the  offense,  In  ordinary 
and  concise  language,  and  in  such  manner 
as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended."  Id.  {  221.  It 
is  sufficient  if  the  statement  of  the  acts  con- 
■tltatlnf  tbe  offense  "is  clearly  and  distinctly 
■et  forth  in  ordinary  and  concise  langnage, 
without  repetition,  and  in  such  a  manner  as 
to  enable  a  person  of  common  understanding 
to  know  what  is  intended."  Id.  {  229,  subd. 
&  "Vo  Indictment  or  information  is  Insuffl- 
dent,  nor  can  the  trial,  judgment  or  other 
proceedings  thereon  be  affected,  by  reason 
of  a  defect  or  imperfection  in  matter  of  form, 
which  does  not  tend  to  the  prejudice  of  the 
substantial  rights  of  the  defendant  upon  the 
merits."  Id.  230.  The  principal  office  of  an 
information  is  to  inform  the  accused  of  the 
"nature  and  canse  of  the  accusation  against 
him";  to  be  thus  informed  being  one  of  his 
most  important  constitutional  rights.  State 
Const  art  6,  i  7.  The  required  object  can- 
not be  better  attained  than  by  stating  the 
acts  oonstltatlng  tbe  alleged  offense  "in 
ordinary  and  concise  language,  without  rep- 
etition, and  in  such  a  manner  as  to  enable 
a  person  of  common  understanding  to  know 


what  is  taitended."  Oar  roles  of  pleading 
in  criminal  actions  are  simple,  sensible,  and 
clearly  constitutional.  State  v.  Swenson  (S. 
D.)  99  N.  W.  1114.  Eliminating  what  is  not 
material  to  defendant's  contention,  the  al- 
legations of  tbe  information  read  thus: 
"That  •  •  •  Piute  •  •  •  did  •  •  *  vHth 
a  shotgun  which  was  •  •  •  loaded  with 
powder  and  leaden  ballets  and  by  him  *  *  * 
held  In  both  bis  hands  •  «  •  shoot  off 
and  discharge  at  and  upon  and  against  the 
body  of  the  said  Edward  Peterson,  •  •  « 
thereby  striking  the  said  BSdward  Peterson 
with  said  leaden  bullets,  inflicting  on  and 
in  the  nedc  and  back  one  or  more  mor- 
tal wounds,  •  *  *  from  which  mortal 
wounds  •  •  *  the  said  Edward  Peterson 
then  and  there  died."  Omitting  tbe  italiciz- 
ed word  "with,"  and  rearranging  Its  several 
clauses,  the  charge  Is  that  Flute  did  shoot 
off  and  discharge  at  and  npon  and  against 
the  body  of  said  Peterson  a  shotgon,  which 
was  loaded  with  powder  and  leaden  bullets 
and  held  by  Flute  in  both  his  hands,  thereby 
striking  said  Peterson  with  said  leadien  bul- 
lets, Inflicting  one  or  more  mortal  wounds,  of 
which  said  Peterson  died.  Hence,  the  only 
canse  for  criticism  Is  the  unnecessary  use 
of  the  word  "with"  preceding  "a  shotgun." 
Undoubtedly  its  use  renders  the  grammatical 
construction  defective,  but  no  "person  of  com- 
mon understanding"  could  thereby  be  misled 
as  to  what  was  intended.  Precisely  the  same 
defect  was  considered  In  State  v.  Turlington, 
supra,  concerning  which  the  court  said: 
"Tbe  Indictment  was  In  the  usual  approved 
form  for  murder  In  the  first  degree,  with 
the  exception  that  the  charge  is  that  de- 
fendant 'with  a  certain  pistol  •  •  •  did 
shoot  off  and  discharge  at  and  upon,  him, 
tbe  said  Cranmer,'  etc.,  thus  departing  from 
the  usual  form  by  supplying  or  inserting  the 
word  'with'  before  the  words  'a  certain 
pistol.'  It  Is  evident  that  the  grammatical 
and  rhetorical  construction  of  the  indictment 
is  much  impaired  by  tbe  departure,  but  it 
cannot  be  said  that  the  meaning  has  thereby  • 
been  rendered  so  obscure  as  not  sufficiently 
to  advise  the  defendant  of  the  crime  of  which 
ue  was  charged.  There  Is  no  material  charge 
In  the  Indictment  omitted,  and  the  word  need- 
lessly and  Improperly  Inserted  does  not  tend 
to  prejudice  the  substantial  rights  of  the 
defendant  Rev.  St  1889,  f  411S;  State  v. 
McDaniel,  94  Mo.  301,  7  S.  W.  634;  State  v. 
Burnett  81  Mo.  119;  State  v.  Hughes,  82 
Mo.  86;  State  v.  Bums,  99  Mo.  471,  12  B. 
W.  801."  The  Information  Is  certainly  suf- 
ficient 

The  defendant  having  pleaded  not  guilty, 
the  cause  was  called  for  trial  February  21, 
1906;  Frank  McNulty,  state's  attorney,  only 
appearing  personally  for  the  state,  and  Sears 
&  Potter  and  J.  O.  Andrews  appearing  for 
tbe  defendant  After  three  jurors  had  been 
accepted  and  sworn,  defendant's  attom^s 
made  the  following  statement:  "Our  at- 
tention has  just  been  called  to  m^norandum 
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on  the  docket  of  the  clerk,  to  the  ^ect 
that  the  state's  attorney,  Frank  McNalty, 
save  notice  on  the  call  of  the  calendar  on 
yesterday  that  additional  counsel  would  be 
present  and  participate  In  this  trial.  Now, 
up  to  this  time,  there  has  been  no  counsel 
present  except  Mr.  McNolty,  and  we  desire 
to  make  the  record  in  this  case  with  the 
consent  of  the  court,  and  have  noted  our 
objections  to  the  participation  In  the  trial 
of  this  case  of  any  counsel  who  has  not  been 
present  at  the  time  the  three  Jurors  were 
selected  who  are  now  in  the  box."  There- 
upon Mr.  McNulty  stated  that,  upon  the 
preliminary  call  of  the  calendar,  he  had 
announced  that  Mr.  Murphy  would  assist 
the  prosecution,  and  that  he  had  so  informed 
3,  O.  Andrews,  one  of  the  attorneys  for  de- 
fendant, several  days  before  the  trial  begaa 
This  was  not  denied,  and  the  court  made 
the  following  statement  to  defendant's  coun- 
sel: "You  may  examine  the  three  Jurors 
now,  and  the  court  tenders  to  the  defendant 
In  this  case  the  privilege  of  examining  the 
three  Jurors  who  have  been  sworn,  as  to  their 
qualifications  or  relations  with  F.  W.  Mur- 
phy." To  this  defendant  objected,  "for  the 
reason  that  the  said  F.  W.  Murphy  is  not 
prese^t,  and  the  counsel  for  the  defendant 
are  not  acquainted  with  him,  and  have  no 
means  of  making  such  examination."  There- 
upon the  court  directed  the  examination  and 
selection  of  Jurors  to  proceed,  to  which  no 
objection  was  made,  and  no  exception  noted. 
At  the  opening  of  court  on  the  following 
morning,  10  Jurors  having  been  accepted  and 
sworn,  the  state's  attorney  announced  that 
Mr.  Murphy  was  present  and  desired  the 
court  to  afford  the  defense  an  opportunity 
to  re-examine  all  accepted  Jurors  concerning 
their  relations  to  such  assistant  prosecutor. 
Such  opportunity  was  given,  but  declined 
by  the  defendant,  and  the  selection  of  Jurors 
proceeded.  Waiving  the  serious  question  as 
to  whether  the  rulings  of  the  learned  circuit 
court  regarding  the  selection  of  this  Jury 
,ean  be  reviewed  In  the  absence  of  a  motion 
for  a  new  trial,  it  requires  no  argument  to 
show  that  such  rulings  were  entirely  fair  and 
free  from  error.  Conceding  that  the  accused 
was  entitled  to  examine  the  Jurors  concerning 
their  relations  to  the  assistant  prosecutor, 
he  baa  no  cause  to  complain,  as  he  was  given 
two  opportunities  to  do  so. 

There  are  no  other  assignments  of  error. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


GRIGSBT  v.  WOLVBN  et  al. 

(Sapreme  Court  of  South  Dakota.    July  11, 
1006.) 

1.  Appeal—  Stateuents  in  Additional  Ab- 

STBACT — Conclusiveness. 

Statements  made  in  an  additional  abstract 
and  not  denied  by  appellant  will  be  deemed  to 
be  true. 

FEd.  Note. — For   cases   in  point,   see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  {{  2830-2866.] 


2.  Saxk— Bkvuw— Bill  or  Exckptiors— Nb- 

CX88ITT. 

In  the  absence  of  a  bill  of  exceptions,  the 
mling  of  the  court  in  denying  a  motion  for 
making  other  persons  parties  to  the  action  is 
not  reviewable;  the  motion  and  order  not  neces- 
sarily constituting  a  part  of  the  judgment  roll. 

[EM.  Note. — For  cases  in  point,  see  vol.  3, 
CenL  Dig.  Appeal  and  Error,  {  2416.] 

8.  QuiETiHO  TiTLK  —  Pabties  —  Necessabt 

Code  Civ.  Proc  {  95,  provides  that  the 
court  may  determine  any  controversy  between 
the  parties  when  it  can  be  done  without  prej- 
udice to  the  riffhts  of  others,  etc  In  a  suit  to 
quiet  title,  plaintiff  claimed  title  by  virtue  of 
a  conveyance  from  the  fee  owner,  and  defendant 
claimed  title  by  virtue  of  a  tax  deed.  Held, 
that  a  mortgagee  was  not  a  necessary  party. 

4.  Appeal— Denial  of  New  Trial— Review 
—Bill  op  BxcKPxioNa— Necessitt. 

The  denial  of  a  motion  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence  is  re- 
viewable without  a  bin  of  exceptions ;  the  mo- 
tion being  baaed  on  affidavits  brought  before  the 
appellate  court  by  appellant's  abstract. 

5.  Saioc  —  DiscBETioN  or  Tbial  Goubt— De- 
nial or  New  Tbial  roB  Nkwlt  Discovbb- 
KD  Evidence. 

The  granting  or  refusing  of  a  new  trial 
on  the  ground  of  newly  discovered  evidence  is 
in  the  discretion  of  the  trial  court,  and  its 
ruling  will  not  be  disturbed  in  the  absence  of 
an  abuse  of  discretion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  New  Trial,  U  9,  10;  vol.  3,  Cent. 
Dig.  Appeal  and  Error,  {  3876.] 

6.  Vendob  and  Pubchaseb  —  Bona  Fidb 
Pubchaseb— Notice— EviDXNCB  —  Aniassi- 

BIUTT. 

A  memorandum  in  a  private  book  kept  by 
one  under  whom  a  purchaser  claims  title,  which 
shows  the  execution  of  a  quitclaim  deed  to  an- 
other, is  not  admissible,  at  least  without  evi- 
dence showing  that  the  purchaser  bad  read 
the  memorandum  prior  to  his  purchase. 

7.  New  Tbial — Newlt  Dibcovebed  Evidence 

— DiLIOENCE. 

On  an  application  for  a  new  trial,  in  a  suit 
to  quiet  title,  on  the  ground  of  newly  discovered 
evidence,  consisting  of  an  assignment  for  the 
benefit  of  creditors  executed  by  one  under  whom 
the  successful  party  daimed  title,  it  appeared 
that  litigation  growing  out  of  the  assignment 
had  been  had  in  the  courts  of  Wisconsin  and 
South  Dakota,  and  that  the  attorneys  for  the 
applicant  had  knowledge  of  the  existence  of 
the  assignment  prior  to  the  trial,  and  that  the 
attorney  for  the  applicant  had  been  acquainted 
with  the  assignor  and  had  examined  his  private 
books  in  reference  to  his  land  transactions. 
Held,  that  the  motion  was  properly  denied  on 
the  groand  that  proper  diligence  had  not  been 
exercised  in  preparing  for  trial. 

[Ed.  Note. — For  cases  in  point,  see  voL  37, 
Cent.  Dig.  New  Trial,  if  206,  210.] 

8.  Sake. 

An  application  for  a  new  trial  en  the 
ground  of  newly  discovered  evidence  must  show 
that  the  applicant  has  been  vigilant  in  the  prep- 
aration of  his  case  for  trial,  and  that  the 
new  evidence  has  been  discovered  since  the 
trial,  and  that  the  same  could  not,  by  reason- 
able diligence,  have  been  produced  at  the  trial. 
[Ed.  Note. — For  cases  in  point,  see  vol.  S7. 
Cent.  Dig.  New  Trial,  H  205,  210-214.] 

Appeal  from  Oircnlt  Court,  Hand  County. 

Action  by  Sioux  K.  Qrlgsby  against  John 
W.  Wolven,  continued  on  his  death  against 
Edwin  J.  Wolven  and  another  as  executors. 
From  a  Judgment  for  plaintlfl^  defendants 
appeal.    Affirmed. 
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B.  A.  Knight  and  X  H.  C!ole,  for  ap- 
p«Ilant8.  Origsby  &  Grigabjr,  for  respond- 
ent 

CORSON,  J.  This  action  was  Instituted 
by  the  plalntlfT  against  John  W.  Wolven,  de- 
fendant, to  qnlet  title  to  a  quarter  section  of 
land  in  Hand  county,  to  which  the  plaintiff 
claimed  title  by  vlrtae  of  a  conveyance  from 
the  fee  owner  and  to  which  the  defendant 
claimed  title  by  virtue  of  a  tax  deed  executed 
by  the  county  treasurer  of  Hand  county  in 
1897.  The  case  was  tried  to  the  court  with- 
out a  Jury;  and.  Its  findings  and  Judgment 
being  in  favor  of  the  plalntlfT,  the  defendant 
appeals.  Subsequentiy  to  the  taking  of  the 
appeal,  and  before  the  submission  of  the 
case  to  this  court  for  decision,  the  defendant 
died,  and  his  executors  were  duly  substituted 
as  parties  defendant  to  the  action. 

I^e  appellant  seeks  a  reversal  of  the  Judg- 
ment upon  two  grounds:  (1)  That  the  court 
erred  in  denying  appellant's  motion  that 
certain  other  persons  should  be  made  parties 
to  the  action;  (2)  that  the  court  erred  in  deny- 
ing-appellant's  motion  for  a  new  trial  made 
npon  the  ground  of  newly  discovered  evidence. 
The  respondeat  filed  and  served  an  addition- 
al abstract,  in  which  he  states  that  no  bill 
of  exertions  has  been  served,  settled,  or 
filed  in  the  case,  and  he  contends  that  tiiere 
being  no  bill  of  exceptions,  the  motion  to 
make  other  persons  parties  to  the  action  and 
the  order  denying  the  same  are  not  properly 
before  us  for  review.  The  statements  made 
in  the  additional  abstract,  not  being  denied 
by  the  appellant  must  be  taken  as  true,  and, 
being  so,  we  are  of  the  opinion  tliat  this 
contention  is  correct,  and  that  there  being 
no  bill  of  exceptions,  the  ruling  of  the  court 
upon  this  motion  is  not  pr<q;>erly  before  us, 
as  such  a  motion  and  order  do  not  neces- 
sarily constitute  a  part  of  the  Judgmoit  roll, 
and  could  not  therefore,  be  presented  to  the 
coart  below  or  this  court  for  review  unless 
embodied  in  a  bill  of  exceptions.  But  as- 
snming  that  the  order  denying  the  appellant's 
motipn  is  properly  before  us,  we  are  of  the 
opinion  that  the  court  in  denying  the  motion 
waa  clearly  right  aa  the  parties  named  were 
not  necessary  parties  to  the  action. 

In  the  affidavit  upon  which  the  motion 
was  based,  it  was  claimed  that  one  Joe  Klrby 
had  some  lien  on  the  property  by  reason  of  a 
mortgage  held  by  him  thereon.  As  Kirby  was 
not  a  party  to  the  action,  his  lien  or  the  lien  of 
any  other  person  holding  under  the  mortgage 
would  not  be  affected  by  the  Judgment  in  this 
case.  PhiUp  v.  Steams  (S.  D.)  105  N.  W. 
467.  Section  96,  Code  Olv.  Proc.  provides: 
'The  court  may  determine  any  controversy 
betweoithe  parties  before  it,  when  It  can  be 
done  wlthont  prejudice  to  the  rights  of  others, 
or  by  saving  their  rights ;  but  when  a  complete 
determination  of  the  controversy  cannot  be 
bad  without  the  presence  of  other  parties, 
the  coart  mast  cause  them  to  be  brought  in." 
The  controversy  in  this  case  as  between  ttie 


respondent  and  Appellant  could  be  complete- 
ly determined  without  making  the  party 
holding  the  mortgage  a  party  thereto. 

It  is  also  contended  by  respondent  that 
there  being  no  bill  of  exceptions,  the  motion 
for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  is  not  properly  before  us 
for    review;     but   this    contention.    In   our 
opinion,  is  untenable.    The  motion  for  a  new 
trial  made  upon  the  ground  of  newly  dis- 
covered evidence  Is  based  entirely  upon  af- 
fidavits, and  these  affidavits  are  brought  be- 
fore this  court  by  appellant's  abstract  with 
the  pleadings,  findings  of  fact  conclusions 
of  law,  and  the  Judgment  and  It  is  not  neces- 
sary   that  the   affidavits   upon   which   each 
motion  was  based  should  be  embodied  in  the 
bill  of  exceptions.    The  fact  that  the  af- 
fidavits set  out  in  the  abstract  were  the  af- 
fidavits used  on  the  hearing  of  the  motion 
was  not  denied  by  the  respondent  and  It  Is 
not  claimed  by  him  in  his  additional  abstract 
that  there  was  any  evidence,  oral  or  written, 
other  than  that  contained  in  the  affidavits 
set  out  in  the  abstract    The  alleged  error  of 
the  court,  therefore,  in  denying  the  motion 
for  a  new  trial  upon  the  grround  stated,  is. 
In  our  opinion,  properly  before  us  for  review. 
Respondent  contends,  however,  that  assmn- 
ing  that  the  order  of  the  court  denying  a 
new  trial  Is  properly  before  us  the  decision 
of  the  court  was  clearly  right  for  the  reasons 
(1)  that  the  evidence  which  appellant  claims 
can  be  produced  at  another  trial  Is  incompe- 
tent and  Immaterial ;  (2)  that  it  is  not  siiown 
by  the  affidavits  that  the  appellant  used  rea- 
sonable diligence  in  securing  such  evidence 
at  the  trial.    The  granting  or  refusing  of  a 
new  trial  on  the  ground  of  newly  discovered 
evidence  Is  largely  in  the  discretion  of  the 
trial  court  and  the  ruling  of  the  court  made 
on  such  a  motion  will  not  be  disturbed  unless 
there  has  been  a  manifest  abuse  of  such  dis- 
cretion.   Wilson  V.   Seaman,   16   S.   D.   103, 
87  N.  W.  677.    It  appears  from  the  affidavit 
of  appellant's  counsel  that  the  newly  dis- 
covered evidence  which  the  appellant  claims 
he  will  be  able  to  produce  on  another  trial 
Is    the    following    memorandum,    found    in 
one  of  the  private  books  kept  by  F.  T.  Day, 
under  whom  the  respondent  claims  title,  and 
which  memorandum  book  is  now  in  the  pos- 
session   of   one    Momsen,    assignee    of   said 
Day   for   the  benefit  of   creditors,   namely: 
"Quit  claim  deed  on  file  to  Van  Kirk."    It 
is  further  stated  in  the  affidavit  of  the  at- 
torney for  appellant  that  said  Momsen  will 
testify,  not  only  to  the  existence  of  said 
memorandum,  but  also  to  the  fact  that  the 
respondent    bad    frequently    examined    said 
private  book   and  the  page  on  which   said 
memorandum  was  found.    The  respondent  in 
biB  counter  affidavit,  denies  that  he  had  any 
knowledge  of  this  memorandum  prior  to  the 
purchase  of  the  property  from  said  Day  or 
had  any  information  in  relation  thereto,  and 
denies  that  the  records  of  Hand  county  show 
the  existence  of  any  conveyance  of  said  prop- 
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erty  from  Bald  Day  to  Harriet  Van  Kirk. 
Clearly  tbls  memorandom  In  a  private  book 
of  F.  T.  Day  would  not  be  admissible  evi- 
dence as  against  tbe  respondent,  unless  It 
could  be  shown  by  a  preponderance  of  the 
erldMice  that  the  respondent  had  8e«i  and 
read  the  said  memorandum  prior  to  bis  pur- 
chase of  the  property  from  Day,  even  if  It 
could  be  admissible  under  any  circumstances. 
The  appellant  further  sets  up  as  a  ground 
for  granting  a  new  trial  the  fact  that  he  had 
discovered  since  the  trial  that  said  F.  T. 
Day  In  1893  made  an  assignment  for  the  bene- 
fit of  creditors,   and  subsequently,  In  1898, 
filed  his  petlUon  In  bankruptcy.    What  facts 
the  appellant  expected  to  establish  by  evi- 
dence relating  to  this  assignment  for  the  ben- 
efit of  creditors  and  petition  In  bankruptcy 
does  not  clearly  appear.    It  does,  however, 
clearly  appear  from  the  affidavit  of  respond- 
ent that  litigations  growing  out  of  such  ah- 
slgnment  had  been  had  both  In  the  courts 
of  Wisconsin  and  of  this  state,  and  that  nu- 
merous actions  Involving  this  assignment  had 
been  tried  in  the  courts  of  these  two  states 
and  decisions  therein  made  by  the  highest 
courts,  and  that  appellant's  attorneys  had 
full  knowledge  of  the  existence  of  this  as- 
signment long  prior  to  the  trial  of  the  ac- 
tion.   It  was  further  shown  by  the  affidavit 
of  the  respondent  that  B.  A.   Knight,   who 
makes  the  principal  affidavit  In  behalf  of  the 
appellant,  had  for  a  long  time  prior  to  said 
trial  been  acquainted  with  both  said  Day 
and  said  Momsen,  and  had  previously  visited 
them  at  Milwaukee  and  examined  Day's  said 
private  books  in  reference  to  his  land  trans- 
actions.   The  statements  on  the  part  of  the 
respondent  In  his  affidavit  were  not  denied 
by  the  appellant  or  bis  counsel,  and  hoice 
the  trial  court.  In  our  opinion,  very  properly 
concluded  that  such  diligence  had  not  been 
shown  on  the  part  of  the  appellant  In  pre- 
paring bis  case  for  trial  as  )•  required  In  or- 
der to  authorize  the  trial  court  to  grant  a 
new  trial  upon  the  ground  of  newly  discov- 
ered evidence.    So  far  as  the  record  discloses, 
neither  the  appellant  nor  Knight  or  his  as- 
sociate counsel  made  any  Inquiries  of  said 
Momsen  or  said  Day  In  regard  to  said  Day's 
title  to  the  property. 

Tbe  question  as  to  what  diligence  is  re- 
quired of  a  party  preparing  for  trial  was 
fully  considered  in  the  case  of  Oalnes  v. 
White,  1  S.  D.  434,  47  N.  W.  524,  and  the  con- 
clusion reached  by  tbls  court  is  thus  stated 
in  the  beadnote:  "An  application  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence must  show  by  affidavit  (1)  that  the 
applicant  has  been  vigilant  In  the  prepara- 
tion of  his  case  for  trial;  (2)  that  new  and 
material  facts  have  been  discovered  since 
the  trial,  which  could  not  by  reasonable  dili- 
gence have  been  produced  at  the  trial.  And 
these  facts  should  be  explicitly  stated  in  the 
affidavits."  See,  also,  the  following  cases: 
Oscfas«irelter  v.  Bagley  Elevator  Co.,  11  S. 
D.  91.  7S  N.  W.  822;  Longlcy  t.  Daly,  1  &  D. 


266,  46  N.  W.  247;  Boot  v.  Brewster  (Iowa)  36 
N.  W.  649,  9  Am.  St.  Rep.  S15;  Bralth waits  v. 
Aiken  (N.  D.)  49  N.  W.  421;  Oberlander  v. 
Flxen  &  Co.,  129  Cal.  690,  62  Pac.  254. 
The  affidavits  in  this  case  made  on  the  mo- 
tion for  new  trial  are  very  voluminous,  and 
no  useful  purpose  would  be  served  In  giving 
them  in  full  in  this  opinion.  It  must  suffice 
for  us  to  say  that,  in  our  opinion,  the  trial 
court  did  not  abuse  its  discretion  In  denying 
the  appellant's  motion. 

The  Judgment  of  the  drcalt  conrt  and  or- 
der denying  a  new  trial  are  affirmed. 


SOHROBDEB  Y.  PEBLING. 

(Supreme  Ooott  of  South  Dakota.    July  11, 
1906.) 

1.  ExBotmoH— Sebviob— BxTusR  DAT— Com- 
putation. 

The  return  day  of  an  execution  under  Rev. 
Code  Civ.  Froc.  {  335,  making  it  returnable  60 
days  "after  its  receipt  by  the  officer,"  is  oom- 

Suted  from  the  completion  of  Its  iasnance  by 
ellvenr  to  the  officer  for  service,  and  not  by  the 
date  of  its  preparation  by  the  clerk. 

[Eld.  Note. — For  cases  in  jwint,  see  vol.'  21, 
Cent.  Dig.  Execution,  {  1002.] 

2.  Same— SaLK— CONIIBMATIOH  —  COIXATBBAI. 

Attack. 

An  execution  sale  Is  not  open  to  collateral 
attack  after  confirmation  and  a  finding  by  the 
court  that  due  notice  of  the  sale  was  given, 
though  during  a  portion  of  the  period  of  publi- 
cation the  notice  was  defective  as  to  the  descrip- 
tion of  tbe  land. 

[Ed.  Note. — For  cases  In  point,  see  ToL  21, 
Cent.  Dig.  Execution,  ff  736-739.] 

8.  Samb— TiMB  or  Ibsvahoi  or  Wbit— Pbk- 

BUMFTIONS. 

Where  respondent's  title  to  land  of  which 
he  is  awarded  possession  by  the  trial  court  is 
based  on  sale  under  an  execution  Issued  more 
than  five  years  from  the  entry  of  judgment,  it 
will  be  presumed,  In  support  of  the  action  of 
the  court,  in  the  absence  of  anything  to  the  con- 
trary, that  leave  was  obtained  or  rendered  un- 
necessary pursuant  to  Rev.  Code  Civ.  Proc  I 
829,  providing  a  manner  for  obtaining  snch  leave 
and  specifying  that  it  shall  not  be  necessary 
where  timely  execution  has  been  issued  and  re- 
turned unsatisfied. 

Appeal  from  Circuit  Court,  Spink  County. 

Action  by  Louis  Schroeder  against  Henry 
Pehllng.  From  a  judgment  in  favor  of  plain- 
tiff, defoidant  appeals.    Affirmed. 

Sterling  &  Clark,  for  appellant  N.  P. 
Bromley,  for  respondent 

FULLER,  P.  J.  The  only  question  present- 
ed on  this  appeal  Is  the  sufficiency  of  the  find- 
ings of  fact  to  sustain  the  conclusions  of  law 
and  Judgment  awarding  respondent  posses- 
sion of  820  acres  of  Spink  county  land  of 
which  appellant  was  formerly  the  owner. 
The  proceedings  leading  up  to  the  Bb«UCs 
deed,  under  which  respondent  claims  to  be 
the  fee-simple  owner  of  the  premises,  are 
shown  In  substance  as  follows:  The  Piano 
Manufacturing  Company,  a  creditor  of  appel- 
lant obtained  a  Judgm«it  against  him  In 
circuit  court  on  the  8d  day  of  August  1893, 
for  164^  and  60  CKf»  later  ttM  wuua 
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waa  duly  entered  tn  the  office  of  tbe  clerk 
of  rach  conrt.  An  execution,  prepared  by 
the  clerk  In  due  form  on  tbe  4tb  day  of 
December,  1889,  was  delivered  to  the  sherift 
on  the  26tb  day  of  December,  1901,  and  upon 
that  date  he  levied  upon  the  land  In  con- 
troversy, which,  after  tbe  publication  of  a 
notice,  was  sold  In  satisfaction  of  the  judg- 
ment to  the  Piano  Manufacturing  Company 
on  tbe  14th  day  of  February,  1902,  and  tbe 
writ  was  thereupon  returned  as  required  by 
statute.  Three  days  later  the  sale  was  in 
all  things  duly  confirmed  by  tbe  Judge  of 
tbe  circuit  court  Respondent,  having  become 
the  assignee  of  the  certificate  of  sale,  snr- 
reidered  the  same  at  the  expiration  of  the 
redonption  period  and  received  bis  sberlfTs 
deed,  which  Is  in  all  respects  fair  upon  its 
face.  Upon  the  theory  that,  when  the  exe- 
cution waa  issued  by  tbe  clerk  on  December 
4,  189i*,  It  was  issued  to  the  sheriff,  although 
not  delivered  to  that  officer  until  nearly  two 
years  later,  it  is  urged  that  tbe  time  within 
which  the  same  was  returnable  bad  expired 
long  before  the  levy  was  made;  but  section 
335  of  tbe  Revised  Code  of  Civil  Procedure 
expressly  provides  that  "the  execution  shall 
be  returnable  within  sixty  days  after  its  re- 
ceipt by  the  officer,"  and  It  has  been  held  by 
this  court,  so  far  as  pertinent  to  tbe  ques- 
tion here  presented,  that  tbe  Issuance  of  an 
execution  is  not  completed  until  tbe  same 
is  delivered  to  the  officer  for  service.  Mc- 
Donald V.  Fuller,  Sheriff,  11  S,  D.  866.  77  N. 
W.  581,  74  Am.  8t  Rep.  816. 

Although  notice  of  execution  sale  waa 
published  for  the  required  time  in  an  author^ 
Ised  newspaper,  the  description  of  the  prem- 
ises was  erroneous,  and  not  properly  corrected 
until  half  the  statutory  period  bad  elapsed ; 
bnt  tbe  court,  having  held  such  notice  sufficient 
when  the  sale  was  confirmed,  found  at  the 
trial  that  due  and  legal  notice  bad  been  given. 
The  objection  now  urged  admits  that  a  notice, 
though  defective,  was  given,  and  no  intimation 
is  made  that  the  respondent  Is  not  entirely 
free  from  fault.  No  attempt  was  ever  made 
by  appellant  to  set  aside  tbe  sale  or  correct 
the  error  which  he  reeks  to  make  available 
by  collateral  attack  todefeat  this  action.  As 
tbe  court  has  Jurisdiction  of  the  person  and 
subject-matter  and  the  Judgment  was  in  all 
respects  r^pular,  tbe  error  In  describing  the 
property  was  not  a  Jurisdictional  defect,  ren- 
dering the  acts  of  tbe  officer  absolutely  void. 
An  official  report  of  all  the  proceedings.  In- 
cluding tbe  notice  of  sale,  was  before  the 
conrt  for  adjudication  at  the  time  of  con- 
firmation, and  it  was  expressly  found  upon 
examination  that  all  the  acts  of  tbe  sheriff 
were  regular  and  in  conformity  with  the 
statute.  Until  reversed  or  set  aside  in  a  di- 
rect proceeding  Instituted  for  that  purpose, 
tbe  confirmation  of  an  execution  sale  is  con- 
clnaive  as  to  everything  found  by  tbe  court 
that  la  essential  to  its  legality.  Watson  v. 
Tromble  (Neb.)  60  N.  W.  331,  29  Am.  St.  Rep. 
402;    Toorhees  v.  Bank  of  United  States,  10 


Pet  (U.  S.)  449,  9  U  Ed.  490;  Swiggart  v. 
Harber  (III.)  39  Am.  Dec.  418;  Nellgb  v. 
Keene,  16  Neb.  407,  20  N.  W.  277;  Cooley 
V.  Wilson,  42  Iowa,  425;  Moore  v.  Neil,  89 
111.  256,  89  Am.  Dec.  806. 

It  further  appears  that  the  execution  was 
issued  after  the  lapse  of  five  years  from  the 
entry  of  Judgment;  but,  in  the  absence  of 
anything  wliatever  to  tbe  contrary,  it  will  be 
presumed  in  support  of  the  action  of  the 
trial  conrt  that  leave  was  obtained  or  ren- 
dered unnecessary,  pursuant  to  section  329 
of  the  Revised  Code  of  Civil  Procedure. 

Finding  no  error  in  the  record,  the  Judg- 
ment appealed  from  is  affirmed. 


BURGI    V.    RUDOERS   et   al. 

(Supreme  Conrt  of  South  Dakota.    July  11, 
1906.) 

1.  Appkal  —  Objection  ih  Lowib  Coubt— 
pusadinos. 

A  complaint  of  a  subcontractor  for  the 
enforcement  of  his  lien  alleged  tbe  ownership 
of  the  property  in  the  alternative.  Defendant 
did  not  demur  nor  object  to  the  introduction  of 
evidence  and  entered  into  a  stipulation  as  to 
the  ownership.  Held,  that  the  objection  was 
not  available  on  appeal. 

[Ed.  Note. — For  cases   in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  H  1226-1240.] 

2.  Mechanics'    Liens— Subcontkactoks— Ac- 
tions—Pabtieb—Pmncipal  CONTBACTOB. 

Kev.  Code  Civ.  Proc.  i  95,  provides  that  the 
court  ma;  determine  any  controversy  between 
parties  before  it,  when  it  can  be  done  without 
prejudicing  others,  but  when  a  complete  de- 
termination of  the  controversy  cannot  be  had 
without  other  parties  they  must  be  brought  in. 
Section  708  provides  that,  if  action  Is  brought 
by  one  or  more  to  enforce  mechanics'  liens, 
the  court  shall  require  that  "all  persons  claim- 
ing liens"  against  the  property  oe  "made  de- 
fendants or  joined  with  the  plaintiff  as  shall 
seem  to  the  court  to  be  just  and  proper."  There 
is  no  requirement  that  the  principal  contractor 
be  made  a  party  to  an  action  foreclosing  the 
subcontractor's  lien,  nor  need  the  subcontract- 
or exhaust  his  remedy  against  the  contract- 
or before  proceeding  against  the  property.  The 
owner  also  can  introduce  any  defense  available 
to  the  contractor.  Held,  that  a  nonresident 
principal  contractor  was  not  a  necessary  party 
to  the  enforcement  of  a  subcontractor's  lien. 

[£M.  Note. — For  cases  in  point,  see  vol.  84, 
Gent  Dig.  Mechanics'  Liens,  g  479.] 

3.  Plbadiro— Deuubbkb— Pleaoino  Oood  in 
Pabt. 

Where  a  cross-complaint  for  foreclosure  of 
a  subcontractor's  Hen  was  in  two  counts,  and 
one  of  them  contained  correct  allegations  as  to 
the  ownership  of  the  property,  a  demurrer  to 
the  whole  pleading  was  properly  overruled. 

[Ed.  Note. — For  cases  in  point  see  vol.  39, 
Cent  Dig.  Pleading,  |§  486-490.] 

4.  CONTBACTS  —  Pabhax     Pebfobuanck  — 

RlQHTS  of  PaBTIEB. 

A  contractor  who  In  good  faith  intended 
to  comply  with  his  contract  to  furnigh  cer- 
tain material  and  labor  for  $1,400,  but  by  in- 
advertence failed  as  to  matters  which  could  be 
remedied  for  $177,  is  entitled  to  judgment  for 
the  contract  price  less  tbe  cost  of  remedying 
the  defects. 

[Ed.  Note. — For  cases  in  point,  see  voL  11, 
Cent  Dig.  Contracts,  »  1493-1405.] 
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5.  TbIAI/— FlKDINGB    OT    FACT— AjMKDlttHT— 
SXIPITLATION. 

It  is  not  reTeraible  error  to  amend  the 
conrt's  findings  of  fact,  so  as  to  conform  to  the 
factiB  as  stipulated  by  the  parties. 

[Ed.  Note. — For  cases  in  point,  see  toL  46, 
Cent.  Die  Trial,  {{  949,  950.] 

Appeal  from  Circuit  Court,  Tankton  Coun- 
ty. 

Action  by  Fred  Burgi  against  Dmton  W. 
Rndgers,  E.  C.  Dudley,  and  others.  From  a 
judgment  in  favor  of  plaintiff  and  defendant 
Dudley,  defendant  Rudgera  appeals.  Af- 
firmed. 

Gamble,  Tripp  &  Eolman,  for  appellant. 
French  ft  Orris  and  0.  H.  Dillon,  for  respond- 
ents. 

HANEY,  J.  This  is  an  action  by  a  sub- 
contractor tk>  enforce  a  mechanic's  lien  upon 
property  owned  by  the  defendant  Rudgers. 
Defendant  Dudley,  another  subcontractor, 
answered,  claiming  the  enforcement  of  his 
mechanic's  lien.  Judgment  was  rendered  in 
favor  of  both  subcontractors,  and  the  owner 
appealed  therefrom,  and  from  the  order  deny- 
ing his  motion  for  a  new  trial. 

Plaintiff's  complaint  contains  these  alle- 
gations: "(Zi  Tliat  the  defendants,  Tankton 
Theater  Company,  Denton  W.  Rudgers,  Wil- 
lard  C.  Losk,  and  Maurice  W.  Jencks,  or  one 
or  more  of  said  persons.  Is,  and  at  all  times 
hereinafter  mentioned  was,  the  owner  of  lot 
3  and  south  28  feet  of  lot  2,  In  block  26,  of 
that  part  of  the  city  of  Yankton,  Yankton 
county,  state  of  South  Dakota,  known  and 
platted  as  Tankton.'  (3)  That  during  the 
year  1902,  and  prior  to  the  8th  day  of  May,  in 
said  year,  the  defendant  Frank  P.  McClure 
contracted  with  the  defendants  Denton  W. 
Rudgers,  Willard  0.  Lusk,  Maurice  W. 
Jencks,  and  the  Yankton  Theater  Company, 
or  one  or  more  of  said  persons,  to  furnish 
material  for  and  construct  upon  the  real  prop- 
erty above  described  a  brick  building  to  be 
used  for  an  opera  bouse."  Appellant  insists 
that  the  complaint  is  fatally  defective  be- 
cause these  allegations  as  to  ownership  are 
stated  in  the  alternative.  He  neither  de- 
murred, nor  objected  to  the  introduction  of 
evidence,  on  this  ground,  and  entered  into  a 
written  stipulation  regarding  the  ownership 
of  the  property.  The  defect,  if  any  existed, 
might  have  been  cured  by  amendment.  Un- 
der these  circumstances  the  objection  is  not 
now  available.  Jenklnson  v.  Vermillion,  3 
S.  D.  238,  B2  N.  W.  1066;  Johnson  v.  Bum- 
side,  3  S.  D.  230,  52  N.  W.  1057;  Townsend  v. 
Kennedy,  6  S.  D.  47,  60  N.  W.  164;  Anderson 
V.  AJseth,  6  S.  D.  666,  62  N.  W.  435;  Sher- 
wood V.  Sioux  Falls,  10  8.  D.  405.  73  N.  W. 
913;  MarUn  v.  Graff,  10  8.  D.  592,  74  N.  W. 
1010;  De  Luce  v.  Root,  12  S.  D.  142,  80  N.  W. 
181;  Walker  v.  McCaull,  13  8.  D.  512,  83  N. 
W.  578;  Woodford  v.  Kelley  (S.  D.)  101  N.  W. 
1069. 

Answering  plaintiff's  complaint  and  defend- 
ant Dudley's  cross-complaint  appellant  alleges 


there  is  a  defect  of  parties  defendant,  in  that 
Frank  P.  McCiure,  the  principal  contractor 
referred  to  In  such  complaints,  lias  never  been 
served  with  the  summons  or  complaint,  and 
has  never  appeared  in  the  action.  It  appears 
from  tlie  sworn  return  of  the  sheriff  "that 
after  due  diligence  he  was  unable  to  find  the 
defendant.  Prank  P.  McClure,  in  said  county, 
or  to  learn  that  he  was  in  or  had  any  property 
within  the  state  of  South  Dakota.  For  the 
purpose  of  finding  said  McClure  he  inquired 
of  Denton  W.  Rudgers,  who  Is  well  acqoaint- 
ed  with  him;  that  said  Denton  W.  Rudgers 
informed  deponent  that  said  E'rank  P.  Mc- 
Clure is  in  Chicago,  111.,  that  be  lives  at  said 
place,  and  that  his  post-oiSce  address  is  No. 
80  Adams  street,  Chicago,  111."  Based  on 
this  return,  the  pleadings,  and  fact  of  no  ap- 
pearance by  McClure,  appellant  moved  tliat 
the  action  be  stricken  from  the  calendar,  or 
that  all  proceedings  be  stayed  until  McClure 
sliall  have  been  served  or  appeared.  lAe 
overruling  of  this  motion  is  assigned  as  eiror. 
There  is  much  conflict  of  authority  as  to 
whether  the  principal  contractor  is  a  neces- 
sary party  in  an  action  by  a  subcontractor  or 
materialman  to  foreclose  a  mechanic's  lien, 
la  Enc.  PI.  &  Pr.  953.  This  Is  not  strange, 
as  the  question  necessarily  involves  legisla- 
tion peculiar  to  the  Jurisdiction  wherein  it 
arises.  In  this  state  as  to  actions  generally, 
the  statute  provides:  "The  court  may  deter- 
mine any  controversy  between  the  parties 
before  it,  when  it  can  be  done  without  preju- 
dice to  the  rights  of  others,  or  by  saving  their 
rights;  but  when  a  complete  determination  of 
the  controversy  cannot  be  had  without  the 
presence  of  other  parties,  the  court  must 
cause  them  to  be  brought  in."  Rev.  Code 
Civ.  Proc.  g  95.  As  to  mechanics'  Hens  it 
provides:  "Any  person  having  a  lien  by  vir- 
tue of  tills  article  may  bring  an  action  to  m- 
force  the  same  In  the  circuit  court  of  the 
county  or  Judicial  subdivision  vrh&n  the 
property  charged  with  such  lien  is  situated, 
and  any  number  of  persons  claiming  liens 
against  the  same  property  may  Join  in  the 
same  action,  and  whenever  an  action  Is  brouglit 
by  any  one  or  more  of  them,  the  court,  before 
proceeding  in  such  action,  shall  require  that  all 
persons  claiming  Hens  against  the  same  prop- 
erty be  brought  in  and  made  defendants  oi 
Joined  with  the  plaintiff  as  shall  seem  to  the 
court  to  be  Just  and  proper,  and  the  court 
shall  direct  the  time  and  manner  of  service, 
and  may  order  service  to  be  made  by  publi- 
cation as  in  other  cases  and  with  like  effect." 
Id.  708.  Our  statutes  do  not  expressly  or  by 
implication  require  the  principal  contractor 
to  be  a  party  to  an  action  for  the  enforcement 
of  a  subcontractor's  lien.  They  do  not  re- 
quire the  subcontractor  to  exhaust  his  rem- 
edies against  the  contractor  before  proceeding 
against  the  property.  And  in  such  an  action 
the  owner  may  Interpose  any  defense  which 
would  be  available  to  the  contractor.  Had 
McClure  appeared  in  this  action  the  Issues 
between   the   materialmen   and   the  owner- 
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would  or  conld  hare  been  precisely  the  same 
88  they  were  in  his  absence.  The  owner 
could  not  have  controlled  the  contractor's  de- 
fense. If  be  desired  to  contest  the  amount 
or  validity  of  the  subcontractor's  claim 
against  the  contractor  he  would  have  been 
compelled  to  act  Independently  of  the  latter. 
The  court  could  not  compel  the  voluntary 
appearance  of  the  contractor,  and  as  he  was 
a  nonresident  a  personal  Judgment  against 
blm  was  Impossible  In  the  absence  of  such 
appearance.  It  la,  therefore,  clear  that  Mc- 
Clnre  was  a  proper  but  not  necessary  party, 
and  that  the  learned  circuit  court  did  not  err 
In  denying  the  owner's  motion  to  stay  pro- 
ceedings until  the  former  was  served  or  ap- 
peared, which  would  in  effect  have  precluded 
the  plalntUI  and  defendant  Dudley  from  ever 
enforcing  their  liens. 

It  is  disclosed  by  the  record:  "That  sev- 
eral days  after  the  completion  of  the  taking 
of  the  testimony  In  the  Bnrgi  branch  of  the 
case,  the  taking  of  the  testimony  under  the 
Dudley  branch  of  the  case  was  taken  up  and 
proceeded  with,  neither  the  plalntifC  Burgl 
nor  his  counsel  being  present  or  taking  Any 
interest  therein;  that  at  the  conclusion  of  all 
the  evidence  in  the  case  and  the  submission 
of  findings  by  the  parties,  the  defendant 
Dudley  asked  leave  to  amend  his  cross^ram- 
plaint  and  submit  further  evidence.  This 
leave  was  granted  by  the  court  It  was 
therefore  agreed  that  the  case  should  be 
again  taken  up  four  days  thereafter.  Upon 
the  service  of  his  amended  cross-complaint 
on  the  defendant  Budgers,  said  defendant,  at 
the  time  the  cause  came  on  for  further  hear- 
ing. Interposed  a  demurrer  tboreto  on  the 
ground  Otat  It  did  not  state  facts  snfflcient 
to  constitute  a  cause  of  action,  which  demur- 
ter  was  taken  up  by  consent,  and  submitted 
without  argument,  and  defendant  Rodger's 
attorneys  did  not  specify  any  objections  to 
said  cross-complaint,  except  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  court  overruled  said  demurrer 
to  which  the  said  defendant  Rudgers  except- 
ed, and  his  exception  was  allowed."  On  the 
trial  it  was  admitted:  "That  at  the  time  of 
this  contract  with  said  McClure  the  property 
was  owned  by  the  defendants  Rudgers,  Lusk, 
and  Jendcs.  That  subsequently  and  during 
the  course  of  the  erection  of  the  building,  to 
wit:  About  June  10,  1902,  a  corporation, 
the  Yankton  Theater  Company,  was  organ- 
ised under  the  laws  of  this  state  and  that  the 
property  on  which  the  building  is  situated, 
being  to  wit  *  •  *  was  conveyed  to  the 
Tankton  Theater  Company.  That  subse- 
quently to  that  time  and  prior  to  the  com- 
mencement of  this  action,  to  wit:  About 
November  1. 1902,  the  title  was  conveyed  by 
the  Tankton  Theater  Company  to  Rudgers 
and  Is  still  in  him."  The  demurrer  was 
therefore,  in  effect,  merely  an  objection  inter- 
posed at  the  trial;  the  defect,  if  any,  in  the 
pleading  was  supplied  by  the  stipulation  of 
the  parties;    and   the   contention   that  the 


cross-complaint  does  not  state  a  cause  of 
action,  seriously  urged  for  the  first  time  in 
this  court,  should  not  be  considered  with 
favor.  But  there  is  a  conclusive  answer  to 
appellant's  purely  technical  objection  to  the 
cross-complaint  It  contains  two  counts.  In 
one  of  which  the  allegations  regarding  own- 
ership were  unassailable.  The  demurrer  was 
to  the  entire  pleading.  For  this  reason  alone 
It  was  properly  overruled. 

The  trial  court  found  that  Dudley  contract- 
ed to  furnish  all  material  and  labor  In  con- 
etructing  a  steam  heating  plant  and  to  do 
plumbing  for  $1,400;  that  be  intended  In 
good  faith  to  comply  with  bis  contract  and 
had  complied  with  all  of  its  terms  and  con- 
ditions except  as  to  certain  defects  and  omis- 
sions caused  by  inadvertence  which  could 
be  remedied  at  a  cost  of  $177.50.  No  other 
injury  to  the  owner  appearing,  the  court  de- 
ducted the  cost  of  remedying  such  defects 
from  the  contract  price  and  gave  Judgment 
for  the  balance.  In  doing  so  it  followed  the 
established  rule  in  this  Jurisdiction.  "When 
contractors  have  in  good  faith  intended  to 
and  have  substantially  complied  with  the 
contract  although  there  may  be  sH^t  de- 
fects caused  by  Inadvertence  or  unintention- 
al omissions,  they  may  recover  the  contract 
price,  less  the  damage  sustained  on  account 
of  such  defects."  Aldricb  v.  Wllmarth,  3  S. 
D.  623,  64  N.  W.  811 ;  Hulst  v.  Association, 
9  S.  D.  144,  68  N.  W.  200. 

The  contention  that  the  amendment  of  the 
findings  of  fact  to  conform  the  decisions  to 
the  facts  as  stipulated  by  the  parties  was  re- 
versible error  is  clearly  without  merit 

The  Judgment  of  the  drcolt  court  Is  af- 
firmed. 


OUILLAUMB  V.  FLANNERX. 

(Supreme  Court  of  South  Dakota.    July  11, 
1906.) 

1.  MONKT   ReCBIVBD  —  COMPI^AIirr  —  SUFFI- 
OIXNOT. 

A  complaint  which  alleges  that  plaintiff 
procured  a  loan  of  $4,000,  evidenced  by  a  note 
secnred  by  a  mortgage,  that  he  received  $2,000, 
the  lender  by  agreement  retaining  $2,000  to  be 
paid  to  plaintiff  when  demanded,  that  the 
amount  retained  was  not  demanded  during  the 
lifetime  of  the  lender,  that  defendant  as  his  ad- 
ministrator, has  refused  to  credit  ttie  same  on 
the  indebtedness,  that  the  amount  retained  is 
unpaid  and  due  to  plaintiff,  states  a  cause  of 
action  entitling  plaintiff  to  Judgment  for  the 
amount  retained. 

2.  Witnesses  —  Compbtenct  —  Tbarsaotioh 
WITH  Agent  of  Dbceaseo  Pabtt. 

It  is  competent  for  plaintiff,  in  an  action 
against  the  administrator  of  a  decedent  to 
testify  concerning  communications  he  may  have 
had  with  persons  representing  decedent. 

[Ed.  Note. — For  cases  in  point  see  vol.  60, 
Cent  Dig.  Witnesses,  S  70L] 

8.   SaMK— GOMPBTBNCT  OF  WiFE  AS  WITNESS. 

A  complaint  in  an  action  against  an  ad- 
ministrator, allied  that  plaintiff  procured  a  loan 
for  $4,000,  evidenced  by  a  note  secured  by  a 
mortgage,  that  he  received  $2,000,  the  lender  by 
agreement  retaining  $2,000  to  l>e  paid  on  de- 
mand, and  that  it  had  not  been  paid.    Beld  that 
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as  the  action  was  one  to  enforce  the  collection 
of  an  indebtedness,  the  wife  of  plaintiff  was  a 
competent  witness  for  him  under  Rev.  Code  Civ. 
Proc.  (  486,  providing  that  no  person  offered  as 
a  witness  shall  be  excluded  by  reason  of  being 
a  husband  or  wife  of  a  party. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Gent.  Dig.  Witnesses,  §{  128,  137.] 

Appeal  from  Circuit  Court,  Union  County. 

Action  by  George  Gnlllaume  against 
James  Flannery,  administrator  of  Lenora  La 
Belle,  deceased.  From  a  Judgment  granting 
Insufficient  relief,  tx>tb  parties  appeal.  Re- 
versed and  new  trial  ordered. 

ErlCBOn  &  Stlckney  and  P.  B.  Gill,  tor 
plaintiff.  Tbomas  Mclnerny  and  H.  M.  Wal- 
lace, for  defendant 

HANEY,  J.  The  allegations  of  the  com- 
plaint are  to  the  effect  that  the  plaintiff  pro- 
cured a  loan  of  $4,000,  at  Slouz  City,  Iowa, 
on  Octol)er  12,  1901,  which  was  evidenced  by 
a  note  payable  three  years  after  date,  with 
Interest  at  5  per  cent,  and  secured  by  a  mort- 
gage on  real  property  in  Iowa,  owned  by  the 
plaintiff,  other  than  his  homestead,  the  mort- 
gage having  been  signed  by  his  wife  and  re- 
corded in  the  proper  county;  that  the  plain- 
tiff received  $2,000,  the  mortgagee  by  agree- 
ment retaining  $2,000,  to  be  paid  to  the  plain- 
tiff whenever  demanded;  that  the  amount 
so  retained  was  not  demanded  during  the 
life  of  the  mortgagee,  who  died  Intestate  in 
this  state  May  29,  1902;  that  the  defendant 
is  the  adinlnatrator  of  her  estate,  and  as  such 
is  the  holder  and  In  possession  of  sacb  note 
and  mortgage;  that  the  amount  retained  by 
the  decedent  has  not  been  credited  upon 
such  note,  the  defendant  having  refused  upon 
demand  to  credit  the  same;  that  the  plaintiff 
demanded  payment  which  was  refused,  and 
on  July  17, 1902,  he  duly  presented  bis  claim 
which  W.18  rejected  by  the  admlnstrator  and 
county  Judge;  and  that  the  amount  thus  re- 
tained by  the  decedent  is  unpaid  and  due  to 
the  plaintiff  with  Interest  at  5  per  cent  per 
annum.  Wherefore  he  demands  jnd;^ent 
for  $2,000,  with  Interest  or  that  defendant  be 
required  to  Indorse  $2,000  upon  the  note  as 
of  the  date  of  October  12, 1901,  and  for  costs 
and  disbursements.  The  answer  in  ^ect 
denies  that  decedent  retained  any  portion  of 
the  loan.  All  other  material  allegations  of 
the  complaint  are  to  be  taken  as  true.  At 
the  close  of  the  trial  the  cause  was  with- 
drawn from  the  jury  without  objection,  and 
decided  by  the  court,  which  found  that  the 
.sum  of  $1,700  was  retained,  and  concluded 
that  the  plaintiff  was  entitled  to  a  Judgment 
requiring  the  defendant  to  indorse  the 
amount  upon  the  note  as  of  the  date  of  Octo- 
ber 12,  1901.  Judgment  having  been  accord- 
ingly entered,  both  parties  moved  for  a  new 
trial,  and  both  appealed. 

Defendant's  contention  that  the  complaint 
I'nils  to  state  a  cause  of  action  Is  not  tenable. 
'I'he  transaction  which  it  discloses  was  one  of 
frequent  occurrence  In  the  banking  business, 
if   not   between    individuals.    Assuming   its 


allegations  to  be  true,  plaintiff  borrowed 
$4,000,  leaving  $2,000  on  deposit  with  the 
person  from  whom  the  loan  was  made,  to 
be  paid  upon  demand  of  the  depositor,  and 
he  was  entitled  to  a  Judgment  for  the  amount 
so  deposited,  with  interest  according  to  the 
agreement  of  the  parties.  The  plaintiff, 
called  as  a  witness  on  his  own  behalf,  test!- 
fled.  "'I  am  the  plaintiff  in  this  action. 
Live  In  Sioux  City.  Have  lived  there  about 
23  years.  After  October  12,  1901,  up  to  the 
time  of  the  death  of  Mrs.  La  Belle,  I  was  not 
over  In  South  Dakota,  at  Elk  Point,  or  at  her 
place.  I  did  not  see  her  at  any  time  from 
October  12,  1901,  up  to  the  time  of  her  death.' 
Plaintiff  then  asked  witness:  *Q.  You  may 
state  whether  or  not  you  had  any  communica- 
tion with  any  person  representing  Mrs.  La 
Belle,  any  agent  or  any  one  representing  her, 
from  the  time,  October  12,  1901,  until  the 
time  of  her  death.'  To  which  defendant  ob- 
jected as  assuming  something  not  In  evidence ; 
it  not  being  shown  that  there  was  any  rep- 
resentative of  Mrs.  La  Belle,  and  for  the  fur- 
ther reason  that  this  witness  is  not  competent 
to  testify  to  any  transactions  with  the  de- 
cedent, he  being  a  party  to  the  action  and 
being  Interested  in  the  subject-matter,  which 
objections  were,  by  the  court,  overruled,  to 
which  ruling  defendant  then  and  there  duly 
excepted.  Witness  then  answered:  "No, 
sir.'"  These  objections  were  properly  over- 
ruled, for  the  reason  that  it  was  competent 
for  the  plaintiff  to  testify  concerning  any 
communications  he  may  hare  had  with  per- 
sons representing  the  decedent,  and  his  silence 
might  have  given  rise  to  the  inference  that 
there  may  have  l)eeu  such  communications. 
Testimony  of  plaintiff's  wife  strongly  tend- 
ing to  prove  the  retention  of  $2,000,  in  place 
of  $1,700,  as  found  by  the  trial  court,  was  ex- 
cluded on  the  ground  of  her  alleged  interest 
in  the  subject  of  the  action.  In  modifying 
the  common-law  rule  which  excluded  as  wit- 
nesses all  persons  Interested  in  the  result  of 
the  action,  legislation  has  been  so  varied  as 
to  render  the  decisions  in  one  Jurisdiction  of 
little  value  in  any  other.  In  this  state,  so  far 
as  applicable  to  the  case  at  bar,  the  statute 
reads  as  follows:  "No  person  offered  as  a 
witness  in  any  action  *  *  •  shall  be  ex- 
cluded or  excused  by  reason  of  such  person's 
interest  In  the  event  of  the  action;  •  •  • 
or  t)ecause  such  person  Is  a  party  thereto;  or 
because  such  person  Is  a  husband  or  wife  of 
a  party  thereto  or  of  any  person  in  whose  be- 
half such  action  •  •  ♦  is  brought,  pros- 
ecuted, opposed  or  defended,  except  as  here- 
inafter provided:  •  *  *  (2)  In  civil  ac- 
tions or  proceedings  by  or  against  executor}:, 
administrators,  heirs  at  law  or  next  of  kin  in 
which  Judgment  may  be  rendered  or  order  en- 
tered for  or  against  them,  neither  party  nor 
his  assignor  nor  any  person  who  has  or  ever 
had  any  interest  in  the  subject  of  the  action 
adverse  to  the  other  party,  or  to  his  testator 
or  Intestate  shall  be  allowed  to  testify  against 
such  other  party  as  to  any  transaction  what- 
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ever  with  or  statement  by  the  testator  or  In- 
testate,  unless  called  to  testify  thereto  by  the 
opposite  party."  Kev.  Code  Civ.  Proc.  {  488. 
Construing  the  pleadings  as  we  do,  they  pre- 
sent but  one  Issue,  namely,  whether  the  In- 
testate held  $2,000,  or  any  other  sum,  pay- 
able to  the  plaintiff  on  demand.  The  action, 
therefore,  should  be  regarded  as  one  to  en- 
force the  collection  of  the  Indebtedness  thus 
alleged  to  be  existing;  the  plaintiffs  wife 
having  no  more  Interest  in  the  "subject  of 
the  action"  than  she  would  have  in  any  or- 
dinary action  at  law  to  recover  upon  a  debt 
due  her  husband,  and,  as  the  statute  express- 
ly provides  that  her  testimony  shall  not  be 
ezcladed  merely  because  she  is  the  wife  of  a 
party,  the  rejection  of  her  testimony  In  this 
Instance  was  clearly  erroneous.  Were  this 
an  action  to  foreclose  the  mortgage  unnec- 
essarily mentioned  in  the  complaint,  or  If  Its 
determination  would  in  any  manner  affect 
the  secured  debt,  entirely  ditTerent  questions 
would  be  presented  which  need  not  now  be 
considered. 

The  evidence  thus  excluded,  if  received, 
might  or  might  not  have  satisfied  the  trial 
court  that  plaintiff  was  entitled  to  recover 
$2,000,  as  there  was  evidence  tending  to 
prove  that  only  $1,700  were  retained.  With 
this  Issue  undetermined.  It  would  not  be  prop- 
er for  this  court  to  direct  the  entry  of  a 
Judgment  for  the  full  amount  claimed. 

The  Judgment  Is  reversed,  and  a  new  trial 
ordered. 


SOUTH  OMAHA  NAT.  BANK  ▼.  McGILLIN 

et  al. 

(Sapieme  Conrt  of  Nebraska.    June  20,  1906.) 

1.  Charkl  M0BI01.0I8— Dn^anTioR  —  Smr- 

FICIKWCT. 

A  chattel  mortgage  on  a  specified  number 
of  cattle,  describing  tnem  by  aee  and  brands, 
and  reciting  that  'the  above  described  stock 
are  in  my  undisputed  possession,  free  from  all 
liens  and  incumbrances,  and  kept  on  my  premis- 
es on  section  No.  4,  township  No.  5,  range 
No.  88,  Chase  county.  Neb.,"  Is  not  void  on 
its  face  for  uncertainty  of  description. 

[Ed.   Note. — For   cases  in  point,  see  vol.  9, 
Cent.  Dig.  Chattel  Mortgages,  |g  00-92.] 

2.  Sake — Validity. 

If  it  is  made  to  appear  that  such  mort- 
gage was  in  fact  given  on  a  specified  namber 
of  cattle  ont  of  a  larger  namber  of  the  same 
kind  and  description,  or,  in  other  words,  on 
a  part  only  of  a  nerd  of  cattle  of  the  same  kind, 
and  bearing  the  same  description,  it  is  void 
as  to  third  persons,  unless  there  has  been  a 
separation,  or  a  delivery,  of  the  cattle  mort- 
gaged, to  the  mortgagee. 

3.  Sake— Seij:ction  bt  Mobioaoee. 

While  such  a  mortgage  is  void  as  to  third 
persons,  it  is  not  void  between  the  parties  there- 
to. It  gives  to  the  mortgagee  the  right  of  se- 
lection, and,  when  he  has  exercised  that  right, 
the  lien  of  the  mortgage  attaches,  and  will  pre- 
vail over  all  after-acquired  Interests  in  the 
mortgaged  property. 

4.  Sah*— PsiORiTisa. 

When  two  such  mortgages  are  execnted  on 
parts  of  the  same  herd  of  cattle,  the  mortgagees 
have  an  eqnal  right  of  selection,  and  the  one 
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first  exercising  that  right  ts  entitled  to  the 
possession  of  the  cattle  so  selected  by  him,  to 
the  exclusion  of  the  rights  of  the  other,  if 
need  be. 

5.   SAXS— ASSIONMKNT  OF  MOBTaAOE. 

If,  however,  the  mortgagee  in  such  mort- 
gage transfers  the  same  to  a  third  party,  and 
afterwards  takes  the  second  mortgage  on  the 
same  description  of  property,  he  takes  his 
right  of  selection  subject  to  the  right  so  trans- 
ferred to  the  first  assignee.  And,  if  he  after- 
ward assigns  the  second  mortgage,  such  assignee 
will  take  no  greater  right  than  his  assignor  had. 
Q.  Sajie. 

Instructions,  announcing  a  contrary  rule, 
disapproved. 
(Syllabus  by  the  Court) 

Error  to  District  Court,  Chase  County: 
Orr,  Judge. 

Action  by  the  South  Omaha  National  Bank 
against  Harry  B.  McGillin  and  other&  Judg- 
ment for  defendants,  and  plaintiff  brings 
error.    Heversed  and  remanded. 

Brome  &  Burnett  and  A.  O.  Ellick,  for 
plaintiff  in  error.  McCoy  &  Olmsted,  for 
defendants  in  error. 

BARNES,  J.  One  Harry  McClelland  was 
engaged  In  buying,  selling,  and  raising  cattle 
on  a  ranch  situated  In  Chase  county.  Neb. 
For  the  purpose  of  fiurthering  his  business  be 
borrowed  money  from  the  Shelley-Rogers  Com- 
mission Company  of  South  Omaha,  Neb.,  to 
whom  he  gave  bis  four  promissory  notes,  se- 
cured by  chattel  mortgages  upon  cattle  which 
he  described  as  in  his  possession  and  on  bis 
ranch.  The  first  note  was  for  $3,531.61, 
dated  April  19,  1902,  due  November  7th  "fol- 
lowing. The  mortgage  securing  this  note 
was  on  "eighty-one  head  of  four  year  old 
steers,  branded  one  or  both  of  the  following 
brands:  —  or  H."  The  second  note  was  for 
$3,099,  dated  September  6,  1902,  due  April 
0, 1903.  The  mortgage  securing  this  note  was 
on  "ninety-three  head  of  cattle,  described  as 
follows:  All  two  and  three  year  old  steers 
branded  —  on  right  hip."  The  third  note 
was  tof  $2,832.62,  dated  October  13,  1902,  due 
April  23,  1903,  and  the  mortgage  secur- 
ing this  note  was  "one  hundred  eleven  head 
of  cattle  of  the  following  description:  All 
long  two  year  old  steers  branded  —  on  right 
hip."  The  fourth  note  was  for  $4,681.35, 
dated  October  30,  1902,  due  May  8, 1903,  and 
the  mortgage  securing  It  was  on  "one  hun- 
dred sixty-two  head  of  cattle,  to  wit:  85  steers 
four  years  old,  branded  2  or  H  ave  1175^ ;  11 
steers  two  year  old,  branded  —  (bar)  ou 
right  hip;  8  steers  one  year  old,  branded 
—  (bar)  on  right  hip;  19  cows  five  to  six 
years  old,  branded  Dd  or  H;  27  heifers  two 
years  old,  branded  —  (bar)  on  right  hip; 
12  calves  of  1902  (six  steers,  six  heifers)." 
Each  of  the  mortgages  contained  the  follow- 
ing: "The  above-described  stock  are  in  my 
undisputed  possession,  free  from  all  liens  and 
incumbrances,  and  are  kept  on  my  premises 
on  section  No.  4,  In  township  No.  5,  range 
No.  28,  In  Chase  county.  Neb."  The  mort- 
gages  were   all  duly  filed  In  the  office  of 
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the  county  clerk  of  Chase  county  on  or  abont 
the  date  of  their  execution.  The  first  two 
notes,  together  with  the  mortgages  given  to 
secure  their  payment,  were  assigned  before 
maturity,  for  a  valuable  consideration,  to  the 
South  Omaha  National  Bank,  and  It  appears 
that  there  was  due  and  unpaid  upon  them 
at  the  commencement  of  this  action  the  sum 
of  more  th&n  $6,000.  The  two  notes  and 
mortgages  last  above  described  were  sold  and 
assigned  to  the  Commercial  National  Bank  of 
Fremont,  for  value,  before  maturity,  and  the 
evidence  shows  that  neither  of  them  had  been 
paid  when  this  action  was  commenced.  All 
of  the  notes  were  Indorsed  or  guarantied  by 
the  Shelley-Rogers  Company,  which  became 
Insolvent  or  failed,  and  went  out  of  business, 
in  the  spring  of  1903.  After  such  failure 
the  agent  of  the  Commercial  National  Bank 
of  Fremont  went  to  McClelland's  ranch  and 
took  possession,  with  his  consent,  of  134  head 
of  cattle  there  found,  under  and  by  virtue 
of  Its  mortgages.  Among  the  cattle  so  taken 
were  90  head,  which  in  some  measure  an- 
swered the  description  contained  in  the 
two  mortgages  first  above  described.  The 
South  Omaha  National  Bank  thereupon  de- 
manded possession  of  the  cattle,  which  It 
claimed  were  described  in  its  said  mortgages, 
and,  being  refused  such  possession.  Instituted 
a  suit  In  replevin  against  the  Commercial  Na- 
tional Bank  of  Fremont,  Harry  McClelland, 
and  Harry  B.  McGilUn,  In  whose  possession 
the  cattle  were  found.  The  two  last-named 
persons  disclaimed  any  interest  In  the  prop- 
erty, and  the  suit  proceeded  between  the  two 
mortgagees.  On  issues  properly  Joined  a 
trial  was  had  to  a  Jury,  which  resulted  in 
a  verdict  In  favor  of  the  defendant.  There 
was  a  Judgment  on  the  verdict,  and  the  plaln- 
tift  brings  the  case  to  this  court  by  a  petition 
in  error. 

There  was  nothing  which  appeared  upon 
the  face  of  the  mortgages  which  would  render 
any  of  them  Invalid.  The  defendant,  how- 
ever, on  the  trial  below,  claimed  that  the 
mortgages  held  by  the  plaintlfC  were  void  for 
uncertainty  of  description,  and  attempted 
to  show  that  at  the  time  they  were  executed 
there  was  a  greater  number  of  cattle  on 
McClelland's  ranch  bearing  the  brands,  and 
corresponding  to  the  ages  of  ttae  cattle 
described  In  the  plalntlflF's  mortgages,  than 
were  covered  by  those  instruments.  In  other 
words,  that  each  of  the  mortgages  covered 
but  a  part  of  a  herd  of  cattle  bearing  the 
particular  brands  and  corresponding  to  the 
ages  of  the  cattle  described  therein.  And 
it  may  be  stated  that,  had  the  testimony 
clearly  established  such  fact,  then  as  to 
third  persons  the  mortgages  would  have  been 
void  for  uncertainty  of  description.  An  ex- 
amination of  the  record  shows  that  McClel- 
land, by  his  testimony,  attempted  to  aid  the 
defendant  in  rendering  the  plaintUTs  mort- 
gages void,  but  in  our  minds  It  Is  doubtful 
If  his  evidence  was  sufficient  to  accomplish 
that  purpose.  He  testified  that  he  was  doing 
a  large  business,  and  had  from  500  to  600 


cattle  on  his  ranch  most  of  the  time;  that 
he  was  constantly  buying  and  selling.  But, 
when  asked  If  he  had  more  than  81  bead  of 
four  year  old  steers  branded  "— "  or  "H" 
on  his  ranch  at  the  time  he  executed  the  first 
mortgage,  he  was  unable  to  say  positively 
that  he  bad  any  more  than  that  number. 
The  same  may  be  said  as  to  his  evidence  in 
regard  to  the  93  head  of  three  year  old 
steers  branded  " — "  on  right  hip,  ta  de- 
scribed in  the  plelntlfF's  second  mortgage. 
We  do  not  deem  it  advisable,  however,  to 
state  our  view  of  the  weight  of  this  evidence, 
for  the  reason  that  the  case  may  be  tried 
again,  and  the  qnestion  thus  raised  Is  one 
that  should  be  submitted  to,  and  left  for 
the  determination  of,  the  Jury,  under  proper 
Instructions.  If,  when  McClelland  executed 
plalutitT's  mortgages  he  had  no  more  cattle 
on  his  ranch  of  the  age,  kinds,  and  brands 
set  forth  and  described  therein,  then  the 
mortgages  were  not  void  for  uncertainty,  and 
the  plalntifF  has  a  prior  lien  on  so  many  of 
the  cattle  In  controversy  as  were  covered  by 
said  mortgages.  Peters  v.  Parsons,  18  Neb. 
191,  24  N.  W.  687:  Wiley  v.  Shars,  21  Neb. 
712,  33  N.  W.  418.  If,  on  the  other  hand,  Mc- 
Clelland bad  in  his  possession  and  on  his 
ranch  a  greater  number  of  cattle  of  the 
same  brand,  kind,  and  description  as  those 
described  in  the  plaintiff's  mortgages  at  the- 
time  of  their  execution,  or,  in  other  words, 
if  the  mortgages  described  only  a  part  of 
his  herd  of  cattle  of  the  same  kind,  brands, 
and  ages,  quite  another  question  is  presented. 
We  are  satisfied,  from  an  examination  of 
the  authorities,  that  a  mortgage  of  the  kind 
above  described  is  void  for  uncertainty  of 
description,  as  to  third  persons,  but  is  not 
void  between  the  parties  thereto.  While  it 
is  not  a  completed  instrument.  In  that  the 
lien  of  the  mortgage  is  not  fixed  and  estab- 
lished, yet  it  glvee  to  the  mortgagee,  or  his 
assignee,  the  right  of  selection,  and  whenever 
he  has  exercised  that  right,  and  made  such 
selection,  a  valid  mortgage  lien  is  thereupon 
created  by  virtue  of  such  Instrument  and 
the  selection  made  thereunder.  It  will  be 
borne  In  mind  that  all  of  the  mortgages  were 
given  to  Shelley,  Rogers  &  Co.  After  the 
assignment  of  the  mortgages  to  the  plaintiff, 
the  mortgages  which  were  assigned  to  de- 
fendants were  taken.  If  the  mortgagor  had 
as  many  cattle  of  the  same  kind,  brands,  and 
ages  as  were  described  In  both  mortgages, 
then  the  mortgagees  would  have  equal  rights 
of  selection.  If  after  the  mortgagee  had  ob- 
tained a  right  of  selection  under  his  first 
mortgage,  and  had  assigned  that  right  to 
the  plaintiff,  he  took  another  mortgage  which 
gave  him  a  further  right  of  selection  from 
the  same  description  of  cattle,  this  right 
would  be  subject  to  the  right  of  selection 
which  he  had  assigned  in  the  first  mortgage, 
and  he  could  transfer  to  the  second  assignee 
no  greater  right  than  he  himself  possessed. 
In  such  case  the  assignee  of  the  second 
mortgage  would  acquire  the  right  only  to 
select  the  number  of  cattle  of  the  common 
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description  In  excew  of  tbe  nnmber  which 
the  assignee  of  tbe  first  mortgage  would  be 
entitled  to  select  thereunder.  If  both  have 
equal  rights  of  selection,  the  one  who  first 
exercises  his  right  of  selection  will  obtain  a 
priority  of  lien  on  the  property  descri(>ed  In 
eomm<m  In  tbe  two  mortgages,  Brlttain  I>r7 
Goods  Oo.  y.  Blanchard-Sbelley-Rogers  Co^ 
eo  Kan.  263,  56  Pac.  474;  Avery  y.  Popper 
(Tex.  Sup.)  48  S.  W.  572. 

It  appears  from  the  evidence,  without  dis- 
pute, that  tbe  officer,  In  executing  tbe  order 
of  replevin  herein,  found  and  took  from  the 
possession  of  defendants  11  or  12  five  year 
old  steers.  None  of  these  were,  or  conid 
be,  In  tbe  nature  of  things,  covered  by  either 
01  tbe  defendant's  mortgagee.  Tbe  officer 
also  found,  and  tooli  poaseaalon  of  thirty- 
fonr  head  of  four  year  old  steers.  Now,  If 
tliese  steers  were  branded  only  with  a  bar 
on  the  right  blp,  tbe  Jury  might  have  found 
from  tbe  evidence  that  they  were  animals 
covered  by  tbe  plaintiff's  second  mortgage. 
It  Is  clear,  from  reading  the  descriptions 
contained  In  the  defendant's  mortgages,  that 
none  of  these  animals  could  be  covered  there- 
by. So  the  defendant,  even  if  it  bad  obtain- 
ed a  priority  by  reason  of  first  exercising  its 
right  of  selection,  yet  such  right  did  not 
extend  to  the  selection  of  cattle  not  em- 
braced, described  in,  and  Intended  to  be  cov- 
ered by  its  mortgages.  So  It  would  seem 
from  tbe  evidence  taken  at  tbe  trial  that, 
as  to  at  least  11  head  of  five  year  old  steers 
and  34  bead  of  four  year  old  steers,  tbe 
plaintiff  may  have  been  entitled  to  recover. 
With  tbe  evidence  In  this  condition,  tbe 
court  instructed  the  Jury,  in  substance,  that 
the  description  of  the  cattle  in  plaintiff's 
chattel  mortgages  should  be  such  as  to  enable 
third  parties  to  Identify  them,  aided  by  such 
inquiry  as  each  mortgage  Indicated;  and 
that.  If  McClelland  owned  and  had  In  bis 
possession  on  the  premises  described  In  said 
mortgages  a  large  number  of  steers  of  a 
very  similar  description  as  those  described 
and  enumerated  in  either  of  the  plaintiff's 
mortgages,  then  they  should  find  for  the  de- 
fendant It  seems  clear  that  this  Instruc- 
tion was  not  warranted  by  the  evidence^ 
Tbe  court  also  gave  other  Instructions  which 
are  inconsistent  with  tbe  rules  above  an- 
nounced and  constitute  reversible  error. 

For  tbe  for^^>lng  reasons  tbe  Judgment 
of  the  district  court  is  reversed,  and  tbe 
cause  Is  remanded  for  further  proceedings 
according  to  law. 

Reversed  and  remanded. 


ROWND  et  al.  v.  HOU^ENBECK   (MAKK- 

LET,  Intervener). 
(Sapreme  Conrt  of  Nebraska.     June  20,  1906.) 

1.  Appkai/— Review— CoRFLicTiNQ  Evidence. 
Ttie  findings  of  the  trial  court,  on  conflicting 
evidence  in  an  action  at  law,  will  not  be  dis- 
torbed  on  appeal  unless  manifestly  wrong. 

[Ed.   Note. — For  cases   in   point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  1 3983.] 


2.  SAI.B— Resoissioii  of  Contbaoi. 

Where  by  tbe  terms  of  a  contract  of  sal* 
payment  of  tiie  price  is  to  precede  a  delivery 
of  the  goods,  the  repudiation  by  the  vendor  of 
a  substantial  condition  of  tbe  contract  on  his 
part  to  be  performed  will  Justify  a  rescission 
of  Oie  contract  by  tbe  vendee. 

[Ed.  Note. — For  cases  in  point  see  voL  43, 
Cent  Dig.  Sales,  I  290.] 

3.  SAHE— AOTIOR  FOB  Pbioe. 

Evidence  examined,  and  held  sufficient  to 
sustain  the  findings  of  the  trial  court 
(Syllabus  by  the  Court.) 

Commissioners*  Opinion.  Department  No. 
2.  Appeal  from  District  Court  Hall  County ; 
Hanna,  Judge. 

Action  by  Elizabeth  B.  Rownd  and  others 
against  William  Hollenbeck.  Vinnie  Make- 
ley,  Intervened.  Judgment  for  defendant 
and  plaintiffs  appeal.    Affirmed. 

Harrison  &  Prince,  for  appellants.  O.  A. 
Abbott  and  Henry  Mitchell,  for  appellee. 

ALBERT,  O.  This  action  was  brought  by 
Elizabeth  E.  Rownd  and  Willis  E.  Rownd 
against  William  Hollenbeck  to  recover  tbe 
balance  due  on  a  contract  for  the  sale  of 
certain  chattels.  It  is  alleged  in  the  petition 
that  on  tbe  23d  day  of  January,  1904,  the 
plaintiff  sold  to  the  defendant  the  hotel 
furniture,  fixtures,  etc..  In  the  "St  James 
Hotel,"  In  Grand  Island,  for  which  the  de- 
fendant agreed  to  pay  the  plaintiffs  tbe  sum 
of  12,700,  $50  cash  in  band,  and  the  balance 
on  the  25th  day  of  January,  1904;  that  the 
defendant  had  paid  the  $50,  but  had  failed 
and  refused  to  pay  the  balance,  or  any  part 
thereof.  Tbe  pleadings  and  the  evidence 
show  conclusively  that  Vinnie  Makeley  was 
the  real  vendee,  and  that  Hollenbeck  and 
another  party  merely  acted  as  her  agents. 
She  was  permitted  to  intervene,  tmd  tbe  real 
controversy  Is  between  her  and  the  plaintiffs. 
In  her  answer  to  the  petition  she  alleges  that 
a  memorandum  of  the  contract  of  sale  was 
reduced  to  writing,  and  that  It  was  as  fol- 
lows: "Grand  Island,  Neb.,  January  23, 
1904.  Received  of  Henry  Mitchell,  agent 
tbe  sum  of  fifty  dollars  In  cash  as  part  pay- 
ment on  our  hotel  furniture  and  fixtures 
now  In  the  St  James  Hotel,  Grand  Island, 
Nebraska ;  tbe  balance  of  the  purchase  price 
to  be  paid  on  Monday,  tbe  25th  of  this  month. 
The  full  purchase  price  to  be  paid  for  the 
furniture  and  fixtures  is  ($2,700)  twenty- 
seven  hundred  dollars,  and  the  property  to 
be  sold  includes  all  the  property  invoiced  by 
Mr.  Groff,  Henry  Mitchell,  and  Mr.  and  Mrs. 
Rownd,  also  the  dishes  and  table  linen,  kitch- 
en furniture  and  fixtures  not  specifically 
listed.  Also  tbe  coal  now  in  basement  and 
the  organ  now  in  the  parlor.  The  dishes 
to  be  in  accordance  with  the  list  shown 
Henry  Mitchell  and  tbe  beds  to  be  equlm>ed 
as  follows:  Each  bed  to  have  three  sheets, 
also  each  bed  to  have  two  pillows,  four  pil- 
low cases,  two  comforters,  one  counterpane, 
and  to  assign  over  the  insurance  now  on  the 
property  without  charge^  also  the  partitions 
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In  the  poolroom  and  the  one  separating  the 
parlor  from  the  dining  room.  Made  In 
duplicate  on  the  day  and  year  above  wrlttm. 
We  agree  that  the  property  shall  be  free 
from  all  taxes  and  incumbrances.  To  give 
possession  to  buyer  Feb.  1,  1004.  Mrs.  W.  E. 
Rownd,  W.  E.  Rownd.  Witness:  B.  J.  A. 
Hasenyager."  The  intervener  also  alleges 
that  the  inventory  referred  to  In  the  forego- 
ing memorandum  was  reduced  to  writing, 
and  a  copy  thereof  is  set  forth  In  her  an- 
ew^. It  contains  a  long  list  of  furniture, 
fixtures,  etc.,  with  the  agreed  price  of  each 
article  set  opposite  thereto.  The  last  item 
en  the  list  Is  as  follows :  "For  lease  of  build- 
ing $265.20."  The  aggregate  value  of  the 
Item,  shown  by  the  Inventory  set  forth  in  her 
answer,  is  $2,700.  She  further  alleges  that 
on  the  25th  day  of  January,  1904,  the  date 
fixed  by  the  terms  of  the  contract  for  the 
payment  of  the  balance  of  the  purchase 
price,  she  offered  to  pay  the  plaintiffs  said 
balance,  provided  they  would  pay  certain 
taxes  for  the  years  1902,  1903,  which  were 
liens  upon  the  property,  discharge,  and  pro- 
cure a  release  of  six  chattel  mortgages,  which 
were  apparent  liens  thereon,  and  transfer 
their  leasehold  interest  In  the  hotel  to  her, 
and  that  they  refused  to  comply  with  these 
conditions ;  that,  upon  their  refusal,  she  de- 
posited the  balance  due  on  the  contract  in 
one  of  the  banlcs  at  Grand  Island,  payable  to 
their  order  upon  a  compliance  on  their  part 
with  said  conditions;  that  on  the  4th  day 
day  of  February,  1904,  the  plaintiff  having 
failed  and  neglected  to  comply  with  said 
conditions  and  to  perform  their  part  of  the 
contract  of  sale,  she  rescinded  the  contract 
Her  answer  also  Includes  several  counter- 
claims, among  which  is  one  for  $50  paid  on 
the  purchase  price.  The  plaintiffs  replied 
to  the  intervener's  answer,  denying  among 
other  things  that  an  assignment  or  transfer 
of  their  leasehold  Interest  in  the  hotel  was 
Included  in  the  inventory  or  contemplated 
by  the  contract  of  sale.  The  cause  was  tried 
to  the  court  without  a  jury,  and  the  trial 
resulted  in  a  finding  for  the  intervener,  and 
a  judgment  in  her  favor  for  $50  and  Interest 
The  plaintiffs  appeal. 

One  point  in  dispute  between  the  plalntlflb 
and  tbe  intervener  is  whetber  the  plaintiffs' 
leasehold  Interest  In  the  hotel  was  Included 
In  the  contract  of  sale;  That  the  plaintiffs 
made  and  signed  the  memorandum  of  the 
contract  of  sale  set  out  In  the  intervener's 
answer  is  admitted.  That  memorandum,  on 
its  face,  makes  no  mention  of  tbe  lease,  but 
Is  not  complete  In  Itself.  It  refers  to  an  In- 
voice taken  by  "Mr.  Groff,  Henry  Mitchell, 
and  Mr.  and  Mrs.  Rownd"  (plaintiffs),  etc. 
The  evidence  shows  that  these  parties  took 
an  inventory  of  the  property.  When  the  in- 
ventory was  taken  Mrs.  Rownd,  one  of  the 
plaintiffs,  undertook  to  keep  a  list  of  tbe 
property,  and  another  was  kept  by  Mr.  Groff 
and  Mitchell.  There  Is  no  substantial  differ- 
enct  between  these  lists,  save  that  tbe  list 


kept  by  Groff  and  Mitchell  Includes  the  item, 
"For  lease  of  bnildlng,  $265.20,"  while  that 
kept  by  Mrs.  Rownd  does  not  include  that 
item.  The  plaintiffs  both  testify  positively 
that  the  item  referred  to  was  not  listed  when 
the  inventory  was  taken,  and  that  It  was  not 
the  intention  of  the  parties  that  it  abonld  be 
Included  in  the  contract  Groff  who  assisted 
In  taking  the  inventory  also,  testified  that  It 
was  not  mentioned  In  his  presence,  but  his 
testimony  Is  of  a  negative  character,  because 
be  was  only  there  a  portion  of  tbe  time,  and 
was  not  there  when  the  inventory  was  com- 
pleted. Tbe  testimony  of  Mr.  Mitchell  Is  to 
tbe  effect  that  he  was  acting  for  tbe  Intet^ 
vener;  that  after  tbe  other  Items  had  been 
listed.  It  was  found  that  they  footed  up  to 
$2,485.80;  that  was  less  than  the  plaintiffs 
cared  to  take  for  their  property,  and  they 
then  told  him  that  tbey  wanted  $3,000  for  it 
and  tliat  In  order  to  raise  the  invnitory  to 
that  amount  they  would  Include  their  lease- 
hold Interest;  that  be  rejected  that  proposi- 
tion, but  made  them  a  counter  proposition  to 
the  effect  that  he  would  raise  the  Inventoiy 
to  $2,700  If  they  would  include  tbe  leasehold 
interest;  that  tbey  agreed  to  do  this,  and  the 
leasehold  was  inventoried  at  $265.20,  the 
difference  between  the  aggrregate  valuation 
placed  on  the  other  Items  of  property,  and 
$2,700.  His  testimony  Is  corroborated  by 
circumstances,  and  one  of  which  is  that  It 
Is  the  most  reasonable  explanation  of  the 
fact  that  the  amount  which  the  intervener 
was  to  pay  for  the  property  was  finally 
placed  at  $2,700.  However  that  may  be, 
whether  the  leasehold  was  Included,  Is  a 
question  that  turns  on  the  credibility  of  the 
witnesses.  This  Is  not  an  appeal  In  equity, 
bringing  the  case  here  for  trial  de  novo;  but 
an  appeal  from  a  judgment  In  an  action  at 
law.  The  finding  of  the  trial  court,  there- 
fore, has  all  the  force  and  effect  of  a  verdict 
of  a  jury,  and  it  Is  well  settled  that  a  ver- 
dict of  a  jury  on  conflicting  evidence  will  not 
be  disturbed  on  review  unless  manifestly 
wrong.  Travelers  Ins.  C!o.  y.  Snowden,  60 
Neb.  263,  83  N,  W.  66;  Hart  ▼.  Weber,  57 
Neb.  442,  77  N.  W.  1086;  Allsman  v.  Rich- 
mond, 65  Neb.  540,  76  N.  W.  1004.  In  this 
case  the  finding  is  amply  supported  by  the 
evidence. 

As  before  stated  tbat  the  plaintiffs  made 
and  signed  the  memorandum  is  admitted; 
that  the  inventory  set  forth  In  the  interven- 
er's answer,  which,  among  other  items,  con- 
tains the  plaintiffs'  interest  in  the  leasehold. 
Is  the  Inventory  referred  to  In  the  memoran- 
dum, and  therefore  a  part  of  the  written 
evidence  of  tbe  contract  is  established  by 
the  finding  of  tbe  trial  court  abundantly 
sustained  by  tbe  evidence.  Consequently,  we 
must  proceed  on  tbe  theory  that  the  lease- 
hold was  included  with  the  other  items  of 
property  which  the  plaintiff  agreed  to  sell  to 
the  intervener  for  $2,700.  Proceeding  upon 
that  theory,  tbe  conclusion  reached  by  the 
district  court  necessarily  foltows.    Tbe  con- 
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tract  ]s  executory,  save  as  to  the  casb  pay- 
ment  of  $50  on  the  purchase  price.  The 
plaintiffs  are  seeking  to  enforce  this  con- 
tract against  their  vendee,  bo  far  aa  it  is 
fayorable  to  themselves,  while  at  all  times 
repudiating  a  substantial  condition  thereof 
on  their  part  to  be  performed.  In  other 
words,  they  are  seeking  to  recover  the  price, 
and  at  the  same  time,  intending  to  withhold 
dellvny  of  a  substantial  part  of  the  prop- 
erty for  which  the  price  was  to  be  paid.  It 
Is  well  settled  that  a  person  who  purchases 
goods  with  a  preconceived  Intention  of  not 
paying  for  them  Is  guilty  of  a  fraud  upon  bis 
vendor.  Thompson  v.  Bose,  16  Conn.  71, 
41  Am.  Dec.  121;  21  Am.  &  Bug.  Bncy.  Lew 
(2d  £ML)  1100,  1101,  and  notes.  The  converse 
must  be  true  that  one  who  obtains  paymmt 
for  goods,  with  the  preconceived  intention  of 
not  dellyerlng  them  or  withholding  delivery 
of  a  substantial  portion  Is  guilty  of  a  fraud 
against  his  vendee.  According  to  their  own 
testimony,  the  plaintiffs  never  intended  to 
transfer  the  lease.  The  record  therefore  (and 
we  ^>eak  from  it  alone)  places  the  plaintiffs 
In  the  position  of  asking  the  court  to  assist 
them  In  perpetrating  a  fraud  upon  their 
Toidee.  That  the  court  will  not  lend  its  aid 
to  such  ends  goes  without  saying.  The 
plaintiffs*  Intention  not  to  transfer  the  lease 
jnstlfled  the  Intervener  in  treating  the  con- 
tract as  at  an  end,  and  entitled  her  to  a  re- 
turn of  the  $50  paid  on  the  contract 

It  Is  recommended  that  the  Judgment  of 
tbe  district  court  be  affirmed. 

DTTFFIB  and  JACKSON,  CO.,  concur. 

PER  CTTBIAM.  For  the  reasons  stated  in 
tbe  foregoing  opinion,  tbe  Judgmmt  of  tbe 
district  court  Is  affirmed. 


STATE  ex  rel.  CITY  OF  MINNEAPOLIS  v. 

ST.   PAUL,   M.   &   M.    RT.  CO.  et  al. 
(Supreme  Court  of  Minnesota.    June  29,  190(1.) 

1,  RAII.BOADS  — HlOHWAT    GbOBSINO  —  CON- 

STBUcnoN  Ann  Maintbnanos. 

The  state  may.  In  tbe  exercise  of  Its  police 
power.  Impose  upon  railroad  companies  whose 
lines  Intersect  public  highways  laid  out  after 
the  oonstmctlon  of  the  railroad  the  uncom- 
pensated duty  of  constructing  and  maintaining 
at  such  crossings  all  such  safety  devices  as 
are  reasonably  necessary  for  the  protection  of 
the  traveling  pnbllc 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig:  RaUioada,  H  284-290.1 

2.  CORSTITUTIOHAL     LAW  —  DOB    PBOOESS    Of 

Law. 

Such  a  requirement,  being  referable  to  tbe 

police  power,  is  not  a  taking  of  private  property 

for  public  use  in  violation  of  tne  (Jonstltudon. 

[Ed.  Note. — For  cases  In  point,  see  vol.  10, 

Cent.  Dig.  Constitutional  Law,  {{  148,  834.] 

S,  Railboads— Cbossino — Satitt  Divicbs. 

A  bridge  over  tbe  railroad  tracks,  when 
necessary  to  make  the  crossing  safe  for  public 
use,  is  a  "safety  device,"  within  the  meaning 
of  that  expression. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  H  287-290.] 


4.  Saice— Fbakohisxs. 

Statutes   granting    franchises   to   corpora- 
tions, involving  rights  of  the  pablic,  are  to  be 
construed  liberally  in  favor  of  the  public  and 
strictly  against  the  corporation. 
6.  Saux— Cbossinob. 

The  charter  of  the  Minnesota  &  Pacific 
Railway  Company,  of  which  defendants  are 
successors  in  interest,  and  snbject  to  all  its 
liabilities,    contained    the    following   provision: 

"The  said  company  shall  have  the  right  and 
authority  to  construct  their  said  railroad  and 
branches  upon  and  along,  across,  under  or 
over,  any  public  or  private  highway,  road,  street, 
plank  road,  or  railroad,  if  the  same  shall  be 
necessary;  but  the  said  company  shall  put 
such  highway,  road,  street,  plank  road,  or  rail- 
road, in  such  condition  and  state  of  repair 
as  not  to  impair  or  interfere  with  Its  free  and 
proper  use." 

UeJd,  that  this  provision  applies  to  streets 
and  highways  laid  out  over  the  railroad  after 
Its  construction. 

lEA.  Note. — For  cases  in  pofait,  see  toL  41, 
Ont  Dig.  Railroads,  H  284-290.] 

6.  Baxk— New  Stbbets  and  Hiouways. 

A  railroad  company  receives  its  charter 
and  franchise  subject  to  the  Implies]  right  of 
the  state  to  establish  and  open  such  streets 
and  highways  over  and  across  its  right  of  way 
aa  public  convenience  and  necessity  may  from 
time  to  time  require.  That  right  on  the  part 
of  the  state  attaches  by  ImpIIcatTon  of  law  to  the 
franchise  of  the  railroad  company,  and  imposes 
upon  It  an  obligation  to  construct  and  maintain 
at  its  own  expense,  suitable  crossings  at  new 
streets  and  highways  to  the  same  extent  as 
require(^  by  the  rules  of  the  common  law  at 
streets  and  highways  In  existence  when  the 
railroad  was  constructed. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  41,- 
Out  Dig.  Railroads,  «{  284^0.1 

7.  MUHICIPAI,    COBFOBATIONS— CORTBAOTS. 

A  contract  by  a  city,  by  which  the  police 
power  is  attempted  to  he  forever  abdicated.  Is 
ultra  vires  and  void. 

8.  SAUB— POUCX   POWBB. 

Neither  the  state  nor  a  municipal  sub- 
division thereof,  to  which  that  power  is  dele- 
gated, can  by  affirmative  action  or  by  inaction 
permanently  divest  Itself  of  the  authority  and 
power  to  exercise  it. 
(Syllabus  by  the  <3ourt) 

Appeal  from  District  Court  Hennepin 
County;  Andrew  Holt  Judge. 

Application  by  the  state,  on  the  relation 
of  the  city  of  Minneapolis,  for  writ  of  man- 
damus against  the  St  Paul,  Minneapolis  & 
Manitoba  Railway  Company  and  others. 
Judgment  for  defendants,  and  relator  ap- 
peals.   Reversed,  and  new  trial  granted. 

Frank  Healy,  for  appellant  Rome  G. 
Brown  and  Charles  S.  Albert,  for  respondents. 

BROWN,  J.  Proceedings  in  mandamus  to 
compel  defendants  to  erect  and  maintain 
a  bridge  over  their  right  of  way  and 
railroad  tracks  as  tbe  same  extend  across 
University  avenue  In  the  city  of  Minneapolis. 
The  facts,  briefly  stated,  are  as  follows: 
The  Minnesota  &  Pacific  Railroad  CJompany 
was  incorporated  by  chapter  1,  p.  S,  Laws 
Mlim.  Terr.  Bz.  Sess.  1857;  and  defendants, 
St.  Paul,  Minneapolis  &  Manitoba  Railroad 
Company  and  the  Great  Northern  Railroad 
Company,  are  successors  in  Interest  enti- 
tled to  all  Its  rights  and  subject  to  all  Its  ob- 
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ligations  and  liabilities,  in  so  far  as  In- 
volved In  this  proceeding.  The  line  of  railroad 
was  constructed  through  the  city  of  Minneapolis 
many  years  ago  upon  a  right  of  way  acquired  by 
purchase,  of  which  defendants  are  now  the 
owners.  Long  after  the  construction  of  the 
railroad.  In  the  year  1892,  the  council  of 
the  city  of  Minneapolis,  pursuant  to  the  pro- 
rlslons  of  Its  charter  conferring  authority 
to  that  end,  duly  laid  out  and  opened  the 
street  in  question  over  and  across  the  rail- 
road right  of  way,  and  it  has  since  that  time 
been  used  as  one  of  the  public  thorough- 
fares of  the  city.  At  the  time  the  street 
was  opened,  the  city,  at  Its  own  cost  and  ex- 
pense, erected  a  bridge  over  the  railroad 
tracks,  and  thereafter  maintained  the  same 
until  the  year  1903,  when  It  was  partly 
burned  and  practically  destroyed;  since  which 
time  there  has  been  no  passage  over  the 
tracks  at  this  point  Subsequent  to  the  de- 
struction of  the  bridge  the  city  council,  by  res- 
olution duly  adopted,  ordered  and  directed 
defendants  to  construct  a  good  and  suitable 
bridge  over  their  tracks  at  the  intersection  of 
this  new  street,  at  their  own  cost  and  ex- 
pense. Plans  and  speclflcatlons  were  pre- 
pared by  the  ctty  engineer  under  the  dlrec- 
-tion  of  the  council.  Defendants  refused  to 
■comply  with  the  order,  and  thereafter  these 
proceedings  were  commenced  to  compel  a 
compliance  therewith.  The  matter  came  on 
for  hearing  before  the  court  below,  and  was 
submitted  for  its  determination  upon  a  stlpa- 
latlon  of  facts,  from  which  It  appears,  among 
■other  things,  that  the  erection  of  the  bridge 
is  necessary  to  render  the  street  crossing  safe 
Tor  public  travel.  This  must  be  taken,  for 
present  purposes,  as  conclusive  upon  the  ques- 
tion of  the  propriety  and  necessity  of  the  pro- 
posed Improvement.  Of  course,  If  this  stipu- 
lation was  entered  Into  by  counsel  for  de- 
fendants on  the  theory  that  this  was  not 
a  grade  crossing,  and  that  the  necessity  for 
the  bridge  arises  solely  from  the  fact  that  the 
street  was  laid  over  the  tracks,  he  Is  not 
bound  by  It,  and  the  question  of  necessity  will 
be  open  on  a  new  trial.  The  court  below  held 
that,  Inasmuch  as  the  street  was  laid  out  and 
opened  subsequent  to  the  construction  of  the 
railroad,  the  burden  of  erecting  and  maintain- 
ing the  bridge  rested  upon  the  city,  and  not 
upon  the  railroad  company.  Judgment  was 
entered,  dismissing  the  proceedings,  from 
which  relator  appealed. 

The  case  Is  an  Important  one,  not  only  to 
the  railway  companies  of  the  state,  but  to 
the  numerous  municipalities  thereof  as  well. 
In  a  word,  the  turning  point  of  the  con- 
troversy Is,  shall  the  railway  companies,  or 
interested  municipalities,  bear  the  burden 
and  expense  of  constructing  crossings  at 
streets  and  highways  intersected  by  railroads, 
and  maintaining  them  In  a  safe  and  suit- 
able condition  for  public  use,  where  the  street 
■or  highway  Is  laid  out  after  the  construction 
«f  the  railroad?  The  precise  question  was 
sot  Involved  In  any  previous  case  In  this 


court,  except  In  a  measure  In  State  ex  rel.  ▼. 
District  Court,  42  Minn.  247,  44  N.  W.  7,  7  L. 
R.  A.  121,  which  will  be  referred  to  hereafter ; 
and  whatever  may  be  found  In  former  opin- 
ions In  analagous  cases  on  the  subject,  must 
be  treated  as  mere  obiter  remarks.  Some  con- 
flicting views  are  apparent,  but  we  are  not 
required.  In  disposing  of  the  present  case,  to 
reconcile  them.  The  court  Is  confronted  with 
the  principal  question  for  the  first  time.  W« 
have  been  assisted  by  exhaustive  arguments 
by  able  counsel,  have  considered  the  subject 
thoroughly,  and  the  result  of  our  delibera- 
tions Is,  In  our  opinion,  fully  in  accord  with 
the  legislative  policy  of  this  state  respecting 
the  matter  In  Issue,  and  In  harmony  with  the 
law  and  policy  of  other  states.  Several  ques- 
tions are  presented  by  the  record  which  will 
be  considered  In  their  logical  order. 

1.  It  Is  contended  on  the  part  of  defendants 
that  the  proceedings  laying  out  and  estab- 
lishing the  street  In  question  did  not  vest  In 
the  city  the  right  to  open  the  same  on  a  grade 
with  the  railroad  track;  that  a  proper  ylew 
of  such  proceedings,  taken  as  a  whole,  will 
permit  of  no  conclusion  other  than  that  the 
street  was  laid  out  up  to  the  right  of  way 
and  then  over  the  same  by  means  of  a  bridge, 
which  was  erected  by  and  at  the  expense  of 
the  city.  A  strict  construction  of  the  proceed- 
ings might  sustain  this  contention;  but  we 
are  of  opinion  that,  fairly  construed,  a  street 
was  laid  out  across  the  right  of  way,  and 
the  city  authorities  thereby  became  vested 
with  power  to  open  the  same  at  grade,  or  by 
an  overhead  crossing,  as  propriety,  necessity, 
and  public  safety  required.  It  Is  unnecessary 
to  go  further  Into  this  phase  of  the  case,  and 
we  pass  to  other  more  vital  and  Important 
questions. 

2.  We  come,  then,  to  the  question  whether 
the  state,  in  the  exercise  of  Its  police  power, 
may  require  railroad  companies  to  construct, 
at  their  own  cost  and  expense,  suitable  cross- 
ings at  street  and  highway  Intersections,  In 
cases  where  the  street  or  highway  was  laid 
out  subsequent  to  the  construction  of  the 
railroad;  and  further,  if  that  power  be  vested 
In  the  state,  whether  the  Legislature  has,  by 
any  statutory  enactment,  Imposed  the  obli- 
gation upon  the  respondents,  or  whether  It 
rests  upon  them  at  common  law.  It  is  in- 
sisted by  defendants  that  there  Is  no  such 
obligation  at  common  law;  that  the  state 
has  no  power  to  cast  the  burden  upon  the 
railroads;  and  that  if  any  statute  exists 
which  may  be  so  construed,  it  Is  in  violation 
of  both  state  and  federal  Constitutions,  In 
that  it  denies  to  such  companies  the  equal 
protection  of  the  law,  and  operates  to  take 
from  them  their  private  property  for  public 
use,  without  compensation  first  paid  or  se- 
cured. 

S.  The  question  as  to  the  pow»  of  the 
state,  as  respects  streets  and  highways  ex- 
isting at  the  time  of  the  construction  of  a 
railroad  and  over  which  it  passes,  to  require 
the  latter  to  construct  and  maintain  soitabie 
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«ro8SlngB,'  by  bridges,  viaducts  or  otherwise, 
at  its  own  expense,  has  been  before  the 
-courts  In  numeroos  cases,  and  the  uniform 
role,  so  far  as  our  examination  of  the  author- 
ities has  extended,  la  that  the  state  possesses 
that  power.  The  obligation  of  the  company 
in  such  cases  arises  from  the  rule  of  the 
-common  law  tliat,  where  a  new  highway  Is 
laid  out  across  one  already  in  existence  and 
aae,  the  crossing  must  not  only  be  made  with 
as  little  injury  as  possible  to  the  old  way, 
but  whatever  structures  may  be  necessary  for 
the  convenience  and  safety  of  the  crossing 
must  be  erected  and  maintained  by  the  t>er- 
son  or  corporation  constructing  and  using 
the  new  way.  Yforthem  Cent.  Ry.  Co.  v.  City 
^>f  Baltimore,  46  Md.  445;  Dyer  County  v. 
Railway  Company,  87  Tenn.  712,  11  S.  W. 
■943.  The  obligation  exists  in  such  cases  in- 
dependent of  statute,  and,  as  observed,  the 
Autborities  enforce  it  in  all  cases  where  the 
streets  were  laid  out  and  in  existence  before 
the  advent  of  the  railroad,  and  it  extends  to 
^ade  crossings,  bridges,  and  viaducts,  or 
whatever  may  be  essential  and  necessary  to 
make  the  crossing  safe.  If  the  duty  to  con- 
struct and  maintain  the  bridge  in  question 
rests  upon  the  railroad  company,  either  by 
force  of  the  provisions  of  its  charter,  or  at 
-common  law,  it  Is  clear  that  the  city  may  en- 
force it  Its  specially  delegated  supervision 
and  control  over  streets  and  highways,  with 
authority  to  lay  out  and  open  new  ones,  vest 
in  it  authority  to  enforce  all  appropriate 
regulations  sanctioned  by  the  police  power 
.of  the  state.  The  obligation  was  enforced 
by  the  city  of  Minneapolis  in  the  case  of 
State  V.  Railway  Co.,  39  Minn.  219,  39  N.  W. 
153,  without  special  statutory  authority,  the 
obligation  existing,  as  it  Is  contended  it  does 
In  tbe  case  at  bar,  by  force  of  the  provisions 
.of  tbe  charter  of  the  railroad  company. 

4.  Tbe  authorities  are  not  fully  agreed 
upon  tbe  question  whether  the  state  may,  in 
-tbe  exercise  of  the  police  power,  compel  a 
nllroad  company,  without  compensation,  to 
constmct  and  maintain  suitable  crossings 
at  streets  extended  over  the  right  of  way  watt- 
sequent  t6  tbe  construction  of  the  railroad. 
Our  examination  of  the  books,  however,  leads 
to  the  conclusion  that  the  great  weight  of 
authority  sustains  the  affirmative  of  that  prop- 
osition. The  right  of  the  state  so  to  act  Is 
maintained  in  the  states  of  Main^  Con- 
necticut, Illinois,  New  York,  Tennessee,  In- 
diana, Texas,  Mississippi,  Ohio,  Nebraska, 
New  Jersey,  Vermont,  Wisconsin,  and  by  the 
Supreme  Court  of  the  United  States.  It  in- 
volves an  exercise  of  the  police  power,  and 
the  Inquiry  is  whether  such  a  requirement  is 
a  proper  exercise  of  that  power.  It  is  un- 
necessary to  enter  into  an  extended  discus- 
sion to  show  the  extent  to  which  tbe  Legis- 
lature may  go  in  the  exercise  of  this  govem- 
moital  prerogative.  The  property,  rights, 
and  llt>erty  of  the  citizen  are  to  be  enjoyed 
Jn  subordination  to  tbe  general  public  wel- 


fare^  and  all  reasonable  regulations  for  the 
preservation  and  promotion  thereof  are  uni- 
formly sustained  by  the  courts.  "Rights  of 
properly,  like  all  other  social  and  convention- 
al rights,  are  subject  to  such  reasonable  limi- 
tations In  their  enjoyment  as  shall  prevent 
them  from  being  injurious,  and  to  such  rea- 
sonable restraints  and  regulations,  establish- 
ed by  law,  as  the  Legislature,  under  the 
governing  and  controlling  power  vested  in 
tbem  by  tbe  Constitution,  may  think  neces- 
sary and  expedient."  Commonwealth  v.  Al- 
ger, 7  Cush.  (Mass.)  53,  85;  Thorpe  v.  Rut- 
land &  B.  R.  Ry.  Co.,  27  Vt  140,  62  Am.  Dec. 
625;  New  Orleans  Oas  Co.  v.  Drainage  Com- 
mission, 197  U.  S.  453,  25  Sup.  Ct  471,  49  L. 
Ed.  831.  The  reasonable  limits  of  the  ex- 
ercise of  the  power  are  not  readily  defined, 
but  generally  speaking  it  extends  to  all  mat- 
ters where  the  general  public  welfare,  morals, 
and  health  of  the  community  are  involved. 
Butler  V.  Chambers,  36  Minn.  69,  30  N.  W. 
308,  1  Am.  St.  Rep.  638. 

A  reference  to  a  few  of  the  adjudged  cases 
will  show  tbe  general  trend  of  judicial 
opinion  upon  the  subject  before  us.  In  Rail- 
way Co.  V.  County  Com'r,  79  Me.  386,  10 
Atl.  113,  the  court  had  before  it  a  statute  Im- 
posing upon  the  railroad  companies  of  that 
state  tbe  duty  of  constructing  crossings  at 
subsequently  laid  out  highways,  and  its 
validity  was  affirmed.  The  court  there  said : 
"The  power  of  the  Legislature  to  Impose  un- 
compensated duties  upon  individuals  and 
corporations  for  the  general  safety  is  funda- 
mental. It  is  the  police  power.  Its  propei 
exercise  is  the  highest  duty  of  government. 
Tbe  state  may  in  some  cases  forego  tbe  right 
of  taxation,  but  it  can  never  relieve  itself 
of  the  duty  of  providing  for  the  safety  of  Its 
citizens.  This  duty  and  consequent  power 
override  all  statute  or  contract  exemptions; 
the  state  can  never  free  any  person  or  cor- 
poration from  Subjection  to  this  power.  All 
personal  as  well  as  property  rights  must  be 
beld  subject  to  the  police  power  of  the  state." 

In  the  case  of  C.  &  N.  W.  Ry.  Co.  v. 
Chicago,  140  III.  809,  29  N.  B.  1109,  the 
court  had  before  it  a  case  where  the  city  in- 
stituted condemnation  proceedings  for  tbe 
purpose  of  opening  and  extending  a  street 
across  a  railroad  already  in  existence,  and 
tbe  question  presented  was  whether  the  com- 
pany owning  the  railroad  was  entitled,  as  a 
part  of  its  compensation  for  opening  the 
street  across  Its  tracks,  to  the  cost  of  con- 
structing and  maintaining  the  crossing.  It 
appeared  that  the  railroad  was  constructed 
prior  to  the  passage  of  a  statute  which  re- 
quired all  railroad  companies  thereafter  to 
construct  and  maintain  such  crossings  and 
all  approaches  thereto.  It  was  insisted 
tbat  tbe  statute  was  invalid,  and  bad  no 
application  to  the  defendant  because  Its  road 
was  constructed  prior  to  the  opening  of  the 
street  and  prior  to  the  enactment  of  the 
statute.    In  that  case. tbe  court  said:  "Gov- 
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ernment  owes  to  Its  citizens  the  duty  of  pro- 
viding and  preserving  safe  and  convenient 
tilghways.  From  this  duty  results  the  right 
of  public  control  over  highways.  Railroads 
are  public  highways,  and  In  their  relations 
as  such  to  the  public  are  subject  to  legisla- 
tive supervision,  though  the  Interests  of  their 
shareholders  are  private  property.  Every 
railroad  company  takes  Its  right  of  way  sub- 
ject to  the  right  of  the  public  to  extend  the 
public  highways  and  streets  across  such 
right  of  way.  •  •  •  M  railroads,  so  far 
as  they  are  public  highways,  are,  like  other 
highways,  subject  to  legislative  supervision, 
then  railroad  companies  In  their  relations  to 
highways  and  streets  which  Intersect  their 
rights  of  way  are  subject  to  the  control  of 
the  police  pow«  of  the  state;  that  power  of 
which  this  court  has  said  that  'it  may  be  as- 
sumed that  it  Is  a  power  coextensive  with 
self-protection,  and  Is  not  inaptly  termed  the 
law  of  overruling  necessity.'  Lake  View  v. 
Rose  Hill  Cemetery  Oo.,  70  111.  191,  22  Am. 
Rep.  71.  The  requirement  embodied  In  sec- 
tion 8  (2  Starr  4  C.  Ann.  St  1885,  p.  1937, 
c.  114),  that  railroad  companies  shall  con- 
struct and  maintain  the  highway  and  street 
crossings  and  the  approaches  thereto  within 
tbelr  respective  rights  of  way.  Is  nothing 
more  than  a  police  regulation^  It  Is  proper 
that  the  portion  of  the  street  or  highway 
which  is  within  the  limits  of  the  railroad 
should  be  constructed  by  the  railroad  com- 
pany and  maintained  by  it,  because  of  the 
dangers  attending  the  operation  of  its  road. 
It  should  control  the  making  and  repairing 
of  Om  crossing  for  the  protection  of  those 
passing  along  the  street  and  of  those  riding 
on  the  cars.  •  *  *  The  items  of  expense 
for  which  appellant  claims  compensation  are 
sncb  only  as  are  Involved  In  Its  compliance 
with  a  police  regulation  of  the  statute.  It 
Is  well  settled  that  "neither  a  natural  person 
nor  a  corporation  can  claim  damages  on  ac- 
cotmt  of  being  coiopelled  to  render  obedi- 
ence to  a  police  regulation  designed  to  secure 
the  common  welfare.'  Chicago  &  Alton  Ry. 
Oo.  V.  Joliet,  liockport,  etc.,  Ry.  Co.,  105  111. 
888,  44  Am.  Rep.  799.  It  has  beoi  held  by 
this  <»urt  in  a  number  of  cases  that  railroad 
corporations  may  l>e  required  to  fence  their 
tracks,  to  put  in  cattle  guards,  to  place  upon 
their  engines  a  bell,  and  to  do  other  things 
for  the  protection  of  life  and  property,  al- 
though their  charters  contained  no  such  re- 
quirements. Galena  &  Chicago  Union  Ry.  Co. 
V.  Dill,  22  III.  264;  Ohio  &  Mississippi  Ry. 
Co.  V.  McClelland,  25  111.  140;  Peoria  & 
Perkin  Union  Ry.  Oo.  v.  Peoria  &  Farming- 
ton  Ry.  Co.,  105  111.  110.  *  ♦  *  Uncompen- 
sated obedience  to  a  regulation  enacted  for 
the  public  safety  under  the  police  power  of 
the  state  Is  not  taking  or  damaging  without 
Just  compensation  of  private  property,  or  of 
private  property  affected  with  a  public  In- 
terest •  •  •  The  language  of  section  8  Is 
broad  enough  to  include  streets  to  be  there- 
after opened  or  extended  as  well  as  to  ex- 


isting streets.  *  *  •  There  Is  no  reason 
for  supposing  that  the  Legislature  Intoided 
to  reffer  exclusively  to  a  railroad  crossing, 
created  by  running  a  new  railroad  across  an 
existing  street  The  language  includes  also 
a  railroad  crossing  created  by  running  a  new 
street  across  an  existing  railroad." 

The  Supreme  Court  of  the  United  States, 
In  166  U.  S.  226,  17  Sup.  Ct  681,  41  L.  Ed- 
979,  in  reviewing  the  case  of  C,  B.  ft  Q.  Ry. 
Co.  ▼.  Chicago,  149  111.  467,  87  N.  E.  78, 
aft6r  quoting  the  above  excerpt  from  the 
prior  Illinois  decision,  said:  "We  concur  In 
these  views.  The  expense  that  will  be  in- 
curred by  the  railroad  company  in  erecting 
gates,  planking  the  crossing,  and  maintaining 
flagmen.  In  order  that  its  road  may  be  safe- 
ly operated — If  all  that  should  be  required — 
necessarily  result  from  the  maintenance  of  a 
public  highway,  under  legislative  sanction, 
and  must  be  deemed  to  have  been  taken  by 
the  company  into  account  when  It  accepted 
the  privileges  and  francUse  granted  by  the 
state.  Such  expenses  must  t>e  regarded  as 
incidental  to  the  exercise  of  the  police  pow- 
ers of  the  state."  See,  also.  Railway  Co.  v. 
Osbom,  189  U.  S.  383,  23  Sup.  Ct  640,  47 
L.  Ed.  860;  RaUway  Co.  v.  Bristol,  151  U. 
S.  556,  14  Sup.  Ct  437,  38  L.  Ed.  269.  In 
C,  M.  &  St  P.  Ry.  Co.  V.  City  of  Milwaukee. 
97  Wis.  418,  72  N.  W.  1118,  the  ^  Supreme 
Court  of  Wisconsin  reviewed  the  subject  at 
length  and  reached  the  conclusion  that  the 
subject  of  crossings  at  streets  laid  out  after 
the  construction  of  the  railroad  was  a  proper 
subject  for  legislative  control,  within  the 
police  power,  and  the  obligation  to  construct 
them  might  be  Imposed  upon  the  railroad 
company  without  compensation.  The  (pinion 
in  that  case  points  out  that  the  decisions  of 
the  Supreme  Court  of  the  state  of  Massachu- 
setts, which  apparently  laid  down  a  different 
doctrine,  were  founded  upon  a  statute  of 
that  state,  by  which  the  expense  of  such 
crossings  was  Imposed  upon  the  municipality. 
In  the  course  of  the  discussion  the  court  said : 
"The  correct  policy,  in  our  Judgment,  is  that 
held  by  the  courts  of  New  York,  Maine, 
Illinois,  and  Iowa,  that  the  probable  result 
of  a  failure  of  duty,  respecting  the  safety 
of  railroad  crossings,  are  so  serious  that  the 
public  Interests  require,  as  between  munic- 
ipalities and  railway  corporations,  that  such 
duty  be  lodged  In  some  one  place,  undivided. 
at>soIute,  and  with  certainty,  and  that  such 
place  be  the  one  where.  In  the  estimation  of 
leglslatiye  authority,  it  can  be  most  readily, 
economically,  certainly,  and  efficiently  per- 
formed. Whichever  place  Is  designated,  the 
municipalities  owning  the  highways,  or  the 
railway  corporation,  the  expenses  directly  or 
Indirectly  fall  to  the  public.  These  consid- 
erations are  abundantly  sufficient.  Judicially 
considered,  to  legitimately  locate  the  whole 
subject  of  maintaining  safe  crossings  within 
the  domain  of  the  police  regulations,  so  far 
as  the  legislative  branch  of  the  government 
may  see  fit  to  exeroise  its  authority.   It  needs 
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DO  cxtmsion  of  well-settled  principles  to 
reach  this  conclusion.  But  If  It  did,  the  In- 
creaae  of  railroad  operations,  with  consequent 
increasing  dangers  to  persons  and  property, 
might  reasonably  warrant  the  extension. 
This  tendency  of  modem  development  Is  in 
the  direction  of  greater,  rather  than  more 
restricted,  use  of  police  power,  and  necessari- 
ly so  In  order  to  meet  new  dangers,  and  in- 
crease of  old  dangers,  constantly  occurring 
as  natural  incidents  of  advandiig  civiliza- 
tion. We  think  the  weight  of  modem  author- 
ity is  in  accord  with  these  views  just  express- 
ed, and  to  the  efTect  that  everything  that 
goes  to  make  up  a  crossing,  safe  for  public 
use.  is  as  essoitlaUy  within  the  police  regu- 
lations as  any  part  of  It" 

It  was  held  Immaterial,  as  respects  the  right 
of  the  state  to  require  those  things  to  be 
done,  whether  the  highway  be  laid  out  before 
or  after  the  construction  of  the  railroad. 
Their  statutes  were,  however,  strictly  oon- 
stnied,  and  held  not  broad  enough  to  include 
subsequently  laid  out  streets,  though  an  "ob- 
vious legislative  policy"  so  Imposing  th^  obli- 
gation upon  the  railroads  was  recognized.  In 
People  V.  Boston  Ry.  Co.,  70  N.  T.  569,  the 
railroad  company,  long  after  it  had  construct- 
ed Its  road,  was  required  by  statute  to 
construct  a  bridge  over  its  track  at  an  inter- 
secting highway,  and  the  act  was  sustained 
as  a  proper  exercise  of  the  police  power.  The 
court  in  that  case  said,  in  substance,  that 
while  the  Legislature  could  not  confiscate 
property  under  a  pretence  of  an  exercise  of 
the  police  power,  yet  it  might  impose  upon 
railroad  corporations  such  reasonable  restric- 
tions, regulations,  and  burdens  as  the  public 
good  required;  could  regulate  the  speed  of 
trains,  the  way  In  which  tb^  should  cross 
highways,  and  make  all  regulations  proper 
to  protect  the  lives  of  persons  carried  by  them 
or  passing  upon  the  highways  across  the 
track.  See,  also,  Albany  Northern  Ry.  Co. 
V.  Brownell,  24  N.  Y.  346;  Railway  Co. 
r.  Grembosh,  S  Lans.  (N.  Y.)  461.  It  was 
held  1^  the  Supreme  Court  of  Tennessee,  In 
City  of  Harrlman  v.  So.  Ry.  Co.  (Tenn.) 
82  S.  W.  218,  that  an  act  of  the  L^lslature 
of  that  state  empowering  cities  to  require 
railroad  companies  to  construct  bridges  at 
places  where  their  tracks  crossed  the  public 
streets,  being  referable  to  the  police  power, 
applied  to  railroads  whose  tracks  were  laid 
before  the  streets  were  opened  or  the  city  was 
Incorporated.  In  that  case  the  railroad  was 
constructed  and  in  operation  many  years  be- 
fore the  city  of  Harrlman,  which  sought 
therein  to  compel  the  company  to  construct 
a  bridge,  was  founded.  It  was  Incorporated 
hy  the  Legislature  long  after  the  appearance 
and  location  of  the  railroad,  and  numerous 
streets  were  laid  out  over  the  railroad  right 
of  way.  In  111.  Cent.  Ry.  Co.  v.  Swalm,  83 
Miss.  631,  86  South.  147,  the  court  held  that  a 
railway  company  might  be  required  to  place 
a  bridge  over  its  road  and  to  grade  approach- 
es thereto  for  a  highway  crossing  It,  though 


the  railroad  was  in  operation  for  many  years 
before  the  highway  was  laid  out.  It  appeared, 
in  that  case,  that  the  proposed  new  highway 
crossed  the  trades  of  the  railroad  company 
at  a  point  where  there  was  s  cut  15  feet  deep 
and  50  feet  wide,  in  which  the  double  trades 
of  the  road  were  located.  The  court  applied 
the  rule  of  the  cases  already  referred  to, 
following  a  prior  decision  of  that  court  111. 
Cent  Ry.  Co.  v.  Copiah  County,  81  Miss.  685, 
38  South.  502.  The  same  doctrine  is  affirmed 
in  Texas,  Oulf,  Colo.  &  Santa  F6  Ry.  Co.  v. 
Milam  County,  90  Tex.  355,  38  S.  W.  747.  The 
court  in  that  case  sustained  an  act  of  the  Legisla- 
ture imposing  the  duty  upon  railroad  compa- 
nies of  constructing  crossings  over  public  high- 
ways, and  held  that  it  applied  to  cases  where 
the  highways  were  laid  out  by  the  county 
subsequent  to  the  building  of  the  railroad, 
as  well  as  to  previously  existing  highways, 
and  that  the  expense  of  grading  such  cross- 
ings, putting  in  cattle  guards,  drain  pipes, 
sign  boards,,  and  crossing  planks  formed  no 
part  of  the  damages  which  the  company  was 
entitled  to  recover  on  account  of  the  condem- 
nation of  its  right  of  way  for  highway  pur- 
poses. Such  Is  the  law  in  Connecticut  (Wood- 
ruft  T.  Catlin,  6  AU.  849),  in  Nebraska  (State 
ex  rel.  v.  Railway  Co.,  29  Neb.  412,  45  N.  W. 
469;  Railway  Co.  v.  Omaha,  66  N.  W.  624, 
41  L.  R.  A.  481,  58  Am.  St  Rep.  667),  in 
Ohio  (RaUway  Co.  v.  Sharpe,  88  Ohio  St 
150),  in  Vermont  (Thorpe  v.  Railway  Co.. 
27  Vt  141,  62  Am.  Dec  626),  and  in  Indiana 
(Railway  Co.  v.  State  ex  rel.  [Ind.  Sup.]  49 
N.  K.  2;  Railway  Co.  v.  Clugglsh,  143  Ind. 
847,  42  N.  B.  743;  Railway  Co.  v.  Shelley, 
163Ind.Se,71N.  B.  151).  See,  also,  RaUway 
Co.  V.  People,  200  U.  8.  661,  26  Sup.  Ct  341, 

60L.  Ed. 

5.  A  contrary  doctrine  may  be  said  to  be 
the  law  In  the  states  of  Kansas,  Louisiana, 
and  Michigan,  but  the  great  weight  of  au- 
thority, as  shown  by  the  foregoing  citations, 
sustains  the  general  proposition  that  the 
police  power  will  uphold  legislation  of  this 
kind.  That  the  state  has  such  authority,  as 
respects  all  devices  necessary  for  the  safety 
and  protection  of  the  public,  has  been  held  by 
this  court  State  ex  rel.  v.  District  Court  of 
Hennepin  Co.,  42  Minn.  247,  44  N.  W.  7,  7  L. 
B.  A.  121;  State  ex  rel.  v.  Railway  Co.,  39 
Minn.  219,  39  N.  W.  153;  State  ex  rel.  St. 
Paul  V.  Railway  Co.,  80  Minn.  108,  83  N.  W. 
82,  60  L.  R.  A.  6S6.  In  the  case  first  cited  the 
court  held  that  where  the  highway  was  laid 
out  over  and  across  the  railroad  tracks,  the 
company  was  not  entitled  to  compensation 
for  providing  and  maintaining  cattle  guards 
and  signboards  at  the  new  crossing,  but  was 
entitled  to  compensation  for  planking  the 
roadway  where  it  crosses  the  railroad  tra<&8 
and  for  the  maintenance  of  the  same.  The  de- 
cision in  that  case  is  in  harmony  with  the  rule 
laid  down  in  Kansas  and  Massachusetts,  but 
is  at  variance  with  all  other  courts  whose 
decisions  we  have  cited.  The  theory  of  this 
court  in  that  case  was  that  planking  the 
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'tracks  was  a  part  of  the  work  of  constmcttng 
the  highway,  and  In  no  sense  a  safety  deTlce 
or  necessary  for  the  protection  of  the  travel- 
ing public,  and  did  not  come  within  a  proper 
«xerclse  of  the  police  power.  That  case,  how- 
«Ter,  sustains  the  general  proposition  that 
«afety  devises  may  be  required  at  new 
'Streets;  and  sustains  the  contention  of  re- 
lator, if  the  bridge  In  question  comes  within 
the  meaning  of  a  safety  device.  But  the  de- 
-dslon  rested  upon  the  general  statutes  re- 
qnirlng  cattle  guards  and  gates  to  be  con- 
-structed,  and  Is  not  here  directly  In  point 
What  was  said  In  State  ex  rel.  v.  Railway  Co., 
35  Minn.  131,  28  N.  W.  3,  59  Am.  Hep.  313, 
with  reference  to  the  construction  of  the  stat- 
ute there  before  the  court,  as  respects  streets 
iaid  out  after  the  location  of  the  railroad, 
was  not  intended  as  a  decision  of  the  ques- 
tion. That  question  was  not  involved  in  the 
'Case,  and  the  remark  was  made  for  the  par- 
pose  of  indicating  that  the  decision  was  in- 
tended to  be  limited  to  existing  streets  only. 

6.  Counsel  for  defendants  attempted  to  dis- 
tinguish many  of  the  cases  cited  as  support- 
ing the  contention  of  the  relator,  on  the 
ground  that  they  Involved  grade  crossings 
only.  The  cases  cited  from  Tennessee,  In- 
-diana,  and  Mississippi  involved  the  constmc- 
tlon  of  bridges  over  the  tracks  of  the  rail- 
road company,  but  as  urged  by  counsel,  the 
-other  cases  concerned  only  grade  crossings. 
But  there  can  be  no  difTerence  on  principle, 
in  so  far  as  an  exercise  of  the  police  power  is 
-concerned,  between  a  grade  crossing  and  a 
hridge  over  the  tracks.  The  difference  be- 
tween the  two  is  one  of  degree,  relating  sole- 
ly to  the  matter  of  expense.  But  the  expense 
incident  to  a  compliance  with  police  regula- 
tions Is  not  an  element  of  consideration,  ex- 
•cept,  perhaps,  where  arbitrary  and  unreason- 
able, or  resulting  In  a  practical  confiscation 
■of  property.  Cases  where  one  railroad  cross- 
'68  another  have  no  application,  because  both 
stand  on  an  equality  respecting  rights  and 
obligations,  while  In  cases  like  that  at  bar 
the  rights  of  the  public  are  superior. 

7.  If,  then.  It  Is  within  the  authority  of  the 
state,  in  the  exercise  of  its  police  power,  to 
require  railroad  companies  to  construct  and 
maintain  crossings,  either  at  grade,  or  above 
or  below  the  tracks,  at  streets  laid  out  after 
the  construction  of  the  road,  it  becomes  nec- 
essary to  inquire  whether  the  IiCglslature  of 
this  state  has  so  declared  or  ordered  by  any 
statute,  or  whether  the  obligation  rests  upon 
the  railroad  company  at  common  law. 

The  charter  of  the  Minnesota  &  Pacific 
Hailroad  Company,  predecessor  of  defendants, 
provides  as  follows:  "The  said  company 
shall  have  the  right  and  authority  to  con- 
struct their  said  railroad  and  branches  upon 
and  along,  across,  under  or  over,  any  public 
or  private  highway,  road,  street,  plank  road, 
or  railroad,  if  the  same  shall  be  necessary; 
but  the  said  company  shall  put  such  highway, 
road,  street,  plank  road,  or  railroad,  in  such 
•condition  and  state  of  repair  as  not  to  impair 


or  Interfere  with  Its  free  and  proper  ose." 
liaws  Extra  Sess.  1857,  p.  8,  c.  1,  |  7.  A 
statute  very  similar  to  this  was  held  ap- 
plicable to  new  streets  by  the  Indiana  Su- 
preme Court  (Railway  Co.  v.  Smith,  91  Ind. 
119),  and  the  rule  announced  by  that  court 
may  be  said  to  have  been  applied  in  effect,  by 
other  courts,  as  shown  by  the  cases  dted. 
(Railway  Co.  v.  Chicago,  140  111.  309,  28  N. 
B.  1109).  While  the  statute  on  its  face 
might  be  construed  as  Intended  to  apply  to 
existing  highways  only,  a  fair  and  reasonable 
construction  thereof,  in  view  of  the  legisla- 
tive policy  of  the  state  on  this  subject,  and 
the  propriety  and  necessity  for  some  specific 
regulation,  will  bring  within  its  scope  and 
purpose  streets  and  highways  subsequently 
laid  out  and  opened.  It  is  elementary  that 
charters  of  public  corporations,  in  which  the 
rights  of  the  public  are  Involved,  are  to  be 
construed  with  strictness  against  tiiie  corpora- 
tion, and  liberally  in  favor  of  tUe  public. 
St  Ixrais  River  Imp.  Go.  v.  Nelson  Lumber 
Co.,  51  Minn.  10,  52  N.  W.  976;  Common- 
wealth V.  Railway  Co.,  27  Pa.  339,  67  Am. 
Dec.  471.  Or,  as  said  by  the  New  York  Court 
of  Appeals,  in  Tracy  v.  Railway  Co.,  38  N. 
Y.  433,  96  Am.  Dec.  54,  an  act  of  the  Legisla- 
ture, Induced  by  pub'ic  considerations,  the  pur- 
pose of  which  is  to  protect  the  traveling  pul>- 
lic,  should  receive  a  liberal  constructioa  to 
effectuate  the  purpose  of  its  framers.  "A 
rigid  and  literal  reading  would  in  many  cases 
defeat  the  very  object  of  the  statute  and 
exemplify  the  maxim  that  the  letter  killeth. 
while  the  spirit  keepeth  alive.' "  The  opera- 
tion of  statutes  is  often  extended,  by  con- 
struction, to  matters  of  subsequent  creatl<Mi 
and  applied  to  conditions  that  accrue  after 
their  passage,  as  well  as  to  those  that  existed 
before.  Statute  Law  fWllberforce)  166; 
Kline  V.  Iron  Co.,  93  Minn.  63,  100  N.  W.  681 ; 
Schus  V.  Powers-Simpson  Co.,  86  Minn.  447, 
89  N.  W.  68,  69  L.  R.  A.  887.  In  those  cases 
we  construed  the  fellow  servant  statute, 
which,  on  its  face,  applied  to  commercial  rail- 
roads, to  apply  to  "logging"  railroads,  though 
they  were  unknown  when  the  statute  was 
enacted;  and  the  construction  there  given 
was  sustained  by  the  Supreme  Court  of  the 
United  States  in  Minnesota  Iron  Co.  v.  Kline, 

199  U.  B.  593,  26  Sup.  Ct  159,  50  L.  Ed. . 

The  language  of  statutes,  when  under  liber- 
al construction,  is  flexible,  and  general  words 
admit  of  more  than  one  interpretation.  The 
court  may  carry  the  statute  beyond  the 
natural  Import  of  its  words  when  essential 
to  answer  the  purpose  of  the  Legislature. 
Black  on  Interpretation  of  Laws,  307,  315; 
2  Southerland  on  StatutoYy  Construction  (2d 
Ed.)  582  et  seq.;  Avery  v.  Oroton,  36  Conn. 
304;  Smith  v.  Stevens,  82  111.  664;  Vigo's 
Case,  21  Wall.  (U.  8.)  648,  22  L.  Ed.  690. 
"It  Is  an  old  and  unshaken  rule  in  the  con- 
struction of  statutes  that  the  intention  of  a 
remedial  statute  will  always  prevail  over  the 
literal  sense  of  its  terms,  and  therefore  when 
the  expression  is  special  or  particular,  but 
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-the  reason  1b  general,  the  expression  shall 
te  deemed  general."  Brown  t.  Pendergast, 
89  Mass.  427.  A  "large  constmction  is  to 
he  given  to  statutes  hartng  for  tbelr  end  the 
promotion  of  Important  and  beneficial  public 
objects."  Town  of  Wolcott  v.  Fond,  10  Conn. 
597.  In  Silver  r.  Ladd,  7  Wall.  (U.  S.)  219, 
19  JU  HSd.  138,  the  Supreme  C!ourt  of  the 
United  States  applied  this  rule  to  an  act  of 
Congress  granting  lands  to  certain  settlers, 
and  held  that  the  words  "single  man"  in- 
cluded unmarried  women.  A  statute  of  Ala- 
bama provided  that  whenever  an  officer,  re- 
-quired  by  law  to  give  an  official  bond,  acts 
onder  a  bond  "which  Is  not  as  to  penalty 
conditioned  and  payable  as  prescribed  by 
law,"  such  bond  is  not  void  but  stands  in  the 
place  of  the  official  bond,  subject,  on  Its  con- 
•dltlons  being  broken,  to  all  the  remedies 
which  the  person  aggrieved  might  have  had 
upon  the  bond,  had  it  been  executed  in  con- 
formity with  the  law.  The  court  held  that 
the  statute,  being  a  remedial  one,  should  be 
construed  to  apply  to  a  bond  properly  con- 
'dltloned,  hut  defectively  executed.  Sprowl  v. 
Lawrence,  33  Ala.  68S.  Numerous  lUnstra- 
-tlons  of  the  application  of  this  rule  to  varlons 
statutes  will  be  found  referred  to  In  2  South- 
«rland  on  Statutory  Construction  (2d  Ed.) 
S63  et  seq.  See,  also,  Charles  River  Bridge 
T.  Warren  Bridge,  11  Pet  (U.  S.)  420,  9  I* 
Bd.  778.  93& 

The  purpose  of  Incorporating  this  particu- 
lar provision  In  the  charter  of  the  railroad 
company  was  in  the  Interests  of  the  public, 
-and  to  require  the  railroad  company  to  keep 
in  good  repair  all  crossings  at  the  intersec- 
tion of  highways;  and,  though  it  may  be  said 
to  be  declaratory  of  the  common  law,  the 
general  rules  of  statutory  construction  apply 
to  its  Interpretation.  At  the  time  the  Legls- 
latnre  granted  the  charter  of  the  railroad 
company  In  1857,  the  city  of  Minneapolis  was 
a  small  village,  and  the  territory  to  the  north 
»Bd  west  through  which  the  proposed  line  of 
railroad  was  to  extend  was  a  vast  wilder- 
ness, occupied  by  roving  bands  of  Indians. 
It  was  In  the  mind  of  the  Legislature,  at  that 
time,  that  the  city  of  Minneapolis  would  In- 
■crease  in  population  and  ultimately  become 
-a  large  city;  that  the  state  through  which  the 
road  was  to  be  constructed  would  develop 
and  Improve;  that  settlers  would  make  their 
homes  upon  the  public  lands;  and  that  vil- 
lages and  cities  would  spring  up  along  the 
line  of  the  railroad,  thus  rendering  new 
-streets  and  highways  an  absonlte  necessity 
for  public  use.  Respondent's  charter  was 
granted  with  the  reserved  right  on  tha  part 
■of  the  state  to  construct  new  highways  and 
streets  over  its  line  of  railroad,  wherever 
made  necessary  by  the  future  development  of 
the  state.  It  Is  not,  therefore.  In  view  of 
this  condition,  which  was  in  the  mind  of  the 
Legislature  and  the  railroad  company,  un- 
reasonable to  believe  that  they  contemplated, 
when  providing  for  the  care  of  highway  and 
(Street  crossings,  not  only  those  then  existing, 


but  such  as  might  thereafter.  In  the  course 
of  the  growth  and  development  of  the  state, 
become  necessary  to  be  laid  across  the  rail- 
road's right  of  way.  The  evils  Intended  to 
be  guarded  against  are  the  same  and  apply 
equally  to  both  new  and  old  streets.  There 
was  no  reason  why  the  Legislature  should 
deem  It  prudent  to  provide  for  existing  high- 
ways only;  and  we  do  no  violence  to  the  rules 
of  statutory  construction  In  holding  that  the 
provisions  of  defendant's  charter  were  in- 
tended to  include  all  streets  and  highways 
Intersected  by  railroads,  whether  laid  out  be- 
fore or  after  the  building  of  the  railroad. 
The  expression  of  the  statute  is  special, 
perhaps;  but  the  reason  therefor  is  general. 
The  expression  must  therefore  be  deemed 
general.    Brown  v.  Pendergast,  supra. ' 

A  railroad  company  accepts  and  receives 
ist  franchise  subject  to  the  implied  right  of 
the  state  to  lay  out  and  <^>en  new  streets 
and  highways  over  Its  tracks,  and  must  be 
deemed,  as  a  matter  of  law,  to  have  had  In 
contemplation  at  the  time  its  charter  was 
granted,  and  is  bound  to  assume,  all  burdens 
incident  to  new,  as  well  as  existing,  cross- 
ings. This  feature  of  the  case  was  before 
this  court  In  State  ex  rel.  Railway  Co.  v. 
District  Court,  42  Minn.  247,  44  N.  W.  7,  7 
L  R.  A.  121.  That  case  Involved  the  general 
statutes  requiring  cattle  guards  and  sign 
boards  to  be  erected  at  crossings,  which, 
on  their  face,  like  the  provisions  of  respond- 
ent's charter,  have  at  least  apparent  refer- 
ence to  highways  crossed  by  railroad  lines. 
It  was  there  Insisted  that  the  requirement 
had  no  application  to  new  streets,  and  that 
the  railroad  company  was  entitled  to  compen- 
sation for  their  construction  to  be  allowed 
as  damages  for  opening  tue  new  street  over 
the  right  of  way.  The  court  held  luat  the 
statute  applied  to  new  streets,  bnt  that  the 
company  entitled  to  compensation  for  plank- 
ing he  crossing.  In  the  course  of  the  opin- 
ion, the  court  said,  in  substance,  that,  al- 
though the  street  involved  in  that  case  was 
not  in  existence  when  the  railroad  was  con- 
structed, and  hence  the  requirement  of  the 
statute  referred  to  did  not  Impose  the  duty 
of  putting  in  cattle  guards  and  sign  boaras 
at  the  particular  place  at  that  time,  yet  as 
soon  as  the  street  was  laid  out  and  opened, 
the  existing  statute  became  applicable  and 
required  those  things  to  be  done;  that  the 
circumstances,  with  reference  to  which  the 
statute  as  a  police  regulation  applied,  came 
Into  existence  by  the  location  of  the  new 
street,  and  the  requirements  of  the  statute 
became  operative.  "When  the  railroad  com- 
pany accepted  Its  charter,  It  received  its 
franchise  subject  to  the  authority  and  power 
of  the  state  to  impose  such  reasonable  regula- 
tions concerning  the  use,  In  matters  affecting 
the  common  safety,  of  ics  dangerous  enginery, 
and  not  merely  subject  to  the  then  existing 
conditions;  and  whether  the  obligation  now  in 
question  had  been  imposed  at  this  time  by 
direct  act  of  the  Legislature^  or,  as  is  the 
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case,  arises  from  the  laying  out  of  a  new 
highway,  to  which  the  previously  existing 
law  becomes  applicable,  can  make  no  dif- 
ference." The  court  further  said  that,  when 
the  franchise  was  granted  to  the  railroad 
company  to  construct  and  operate  Its 
railroad.  It  was  not  contemplated  either 
by  it  or  by  the  state  that  no  more  public 
highways  should  be  laid  out  which  would 
Increase  the  number  of  places  where  the 
ordinary  police  regulations  would  have  to  be 
complied  with  by  the  railroad  company  to  its 
Inconvenience  and  expense;  on  the  contrary, 
that  it  must  liave  been  understood  and  con- 
templated, especially  in  a  new  state,  rapidly 
advancing  in  population  and  in  the  develop- 
ment of  its  resources,  where  new  towns  were 
springing  up  and  new  avenues  for  travel  and 
traflSc  were  becoming  necessary,  that  new 
streets  and  roada  would  and  must  be  laid 
out,  and  that  many  of  these  would  neces- 
sarily cross  existing  railroad  lines;  and  "we 
cannot  resist  the  conclusion  that,  .bo  far  as 
concerns  the  matter  now  under  consideration, 
the  charter  of  the  relator  was  taken  subject 
to  the  right  of  the  state  to  Impose  this  duty 
whenever,  by  reason  of  the  establishing  of 
new  highways,  it  should  become  necessary; 
and  hence  the  relator  is  not  entitled  to  com- 
pensation for  obedience  to  this  requirement" 
— citing  Lake  Shore,  etc.,  Ry.  Co.  v.  Olncin- 
nati,  etc.,  Ry.  Co.,  80  Ohio  St  604;  Chicago 
&  Alton  Ry.  Oo.  v.  Jollet,  etc.,  Ry.  Co.,  105 
111.  388,  44  Am.  Rep.  799;  City  of  Hanni- 
bal V.  Hannibal  &  St  Joseph  Ry.  Co.,  49 
Mo.  480;  City  of  Brldg^Mrt  v.  N.  T.,  etc., 
Ry.  Co.,  86  Conn.  266,  4  Am.  Rep.  68.  The 
reasoning  of  the  court  in  that  case  applies 
to  the  case  at  bar.  In  conclusion,  on  this 
branch  of  the  case,  we  say,  as  was  said  by 
the  Indiana  Supreme  Court  in  Railway  Co. 
V.  Smith,  supra,  that  the  provisions  of  the 
railroad  charter  sbonld  not  receive  the  liter- 
al and  restricted  construction  contended  for 
by  respondent  Neither  the  interest  of  the 
railroad  company  nor  of  the  public  require 
It 

&  Again,  we  are  clear  that  the  obligation 
is  Imposed  upon  the  railroads  at  common  law. 
The  common-law  doctrine,  that  where  a 
street  or  highway  is  laid  over  one  already  In 
existence,  the  expense  of  making  the  crossing 
safe  rests  upon  the  company  or  corporation 
using  the  new  way,  had  its  origin  when  rail- 
roads were  unknown,  at  a  time  when  the  use 
of  all  highways,  generally  speaking,  was  of 
the  same  general  nature,  the  trafSc  or  use  of 
either  not  being  inherently  dangerous  to  the 
free  use  and  enjoyment  of  the  other.  Not  so 
where  a  railroad  crosses  a  public  street  or  a 
street  a  railroad.  In  such  a  case  the  opera- 
tion of  trains  over  the  latter,  particularly  in 
our  large  cities,  is  highly  dangerous  and  a 
menace  to  the  public  using  the  intersecting 
street  The  railroad  company  is  alone  respon- 
sible for  this  condition,  and,  though  It  has  an 
unquestioned  right  to  operate  its  trains  in 
such  manner  as  the  practical  conduct  of  its 


business  may  require,  the  dangers  resulting 
therefrom  are  of  its  own  creation,  and  on 
every  principle  of  right  and  wrong  it  should 
bear  the  burden  of  protecting  the  public  so 
tar  as  practicable  from  accident  or  Injury, 
The  common  law  Is  not  a  codification  of  ex- 
act or  Inflexible  rules  for  human  conduct  for 
the  redress  of  Injuries,  or  protection  against 
wrongs,  nor  yet  a  mere  figment  of  Judicial 
genius;  but  on  the  contrary.  Is  the  embodi- 
ment of  broad  and  comprehensive  unwritten 
principles,  inspired  by  natural  reason,  an  in- 
nate sense  of  Justice,  adopted  by  common 
consent  for  the  regulation  and  government  of 
the  affairs  of  men.  It  is  the  growth  of  ages, 
and  an  examination  of  many  of  its  princi- 
ples, as  enunciated  and  discussed  in  the 
books,  discloses  a  constant  improvement  and 
development  in  keeping  with  advancing  civi- 
lization and  new  conditions  of  socle^. 
Holmes,  Conunon  Law,  1-6,  36,  et  seq.  Its 
guiding  star  has  always  been  the  rule  of 
right  and  wrong,  and  in  this  country  its 
principles  demonstrate  that  there  is  in  fact 
as  well  as  in  theory,  a  remedy  for  all  wrongs. 
The  principles  governing  the  rights  and  lia- 
bilities of  individuals  are  often  inapplicable 
to  railroad  companies,  or  other  corporations, 
clothed  as  they  are  by  the  state  with  spec- 
ial rights,  powers,  and  privileges,  not  enjoyed 
by  Individuals.  The  nature  and  character  of 
the  business  of  railroad  companies,  the  num- 
erous hazards  and  dangers  connected  with 
the  conduct  of  their  affairs,  rmder  the  law 
for  the  Individual  Inappropriate  and  inefli- 
dent,  and  the  courts,  in  testing  the  various 
pertinent  principles  in  connection  with  their 
peculiar  features,  have,  by  methods  of  differ- 
entiation and  analogy,  evolved  new  and  ap- 
propriate rules  for  the  determination  of 
their  rights  and  liabilities.  6  Harvard  Law 
Rev.  188. 

It  is  Insisted  that  the  rule  of  the  conunim 
law  above  referred  to  applies  to  and  governs 
the  position  of  relator  in  the  case  at  bar. 
Imposing  the  obligation  of  constructing  the 
bridge  in  question  upon  the  city,  because  the 
street  was  laid  over  the  existing  railroad. 
The  rule  in  its  abstract  form  can  bave  no  ap- 
plication to  facts  and  conditions  such  as  here 
shown,  and  cannot  be  held  to  impose  upon 
the  municipality  the  burden  of  constructing 
safety  devices  to  protect  pedestrians  from 
dangers  caused  solely  by  the  railroad  com- 
pany. In  view  of  the  fact  that  the  railroad 
company  takes  its  franchise  subject  to  the  re- 
served right  of  the  state  to  lay  new  streets  ov- 
er and  across  Its  track,  and  In  contemplatlim 
that  it  may  do  so  (Railway  Co.  v.  Chicago, 
140  111.  309,  29  N.  B.  110©;  Railway  Oa  v.  Chi- 
cago. 166  U.  8.  22«,  17  Sup.  Ot  581,  41  L.  Ed. 
979 ;  State  ex  rel.  v.  Dist  Court  42  Minn.  247, 
44  N.  W.  7,  7  L.  R.  A.  121),  and  the  further 
fact  that  the  company  is  solely  responsible 
for  the  necessity  of  safety  devices  at  street 
crossings,  the  same  being  occasioned  by  the 
operation  of  Its  trains  over  and  across  the 
street,  and  the  further  elementary  principle 
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that  be  wlio  creates  and  maintains  upon  bis 
premisee  a  condition  dangerous  and  Inimical 
to  otbos  Is  under  legal  obligation  to  so 
gnard  and  protect  It  that  Injury  to  third  per- 
sona may  not  result  therefrom,  the  rule  of 
the  common  law  as  to  existing,  must  be  held 
to  apply  equally  to  new,  streets.  The  right 
of  the  state  to  lay  out  and  open  new  streets 
is  a  condition  attached  by  implication  of  law 
to  the  charter  and  franchise  of  the  railway 
company,  and  the  obligation  to  maintain  the 
street  intersections  in  good  repair  is  a  con- 
tinning  one,  follows  the  franchise,  and  applies 
to  new  streets  or  highways  as  soon  as  they 
come  into  existence. 

0.  It  follows,  from  what  has  been  said, 
tliat  the  obligation  to  construct  and  maintain 
the  bridge  in  question  rests  upon  defendant, 
nnlees  it  Is  a  part  and  portion  of  the  cross- 
ing, for  which,  within  State  ex  rel.  t.  Dis- 
trict Court,  ^Z  Minn.  247,  44  N.  W.  7,  7  L. 
B.  A.  121,  it  is  entitled  to  compensation,  and 
In  no  sense  a  safety  device.  The  court,  in 
the  case  Just  referred  to,  held  that  the  rail- 
road company  might  be  required  to  construct 
safety  devices  at  new  streets,  the  planking 
for  the  crossing  being  held  In  that  case  not 
to  come  within  the  scope  of  that  expression. 
So,  if  the  proposed  bridge  constitutes  a  safety 
device^  within  the  meaning  of  that  term,  re- 
lator's contention  must  be  sustained,  and 
the  order  of  the  court  below  reversed.  That 
it  conies  within  the  meaning  of  that  expres- 
sion we  have  no  serious  donbt  It  appears 
from  the  record  that  a  number  of  railroad 
tracks  cross  this  particalar  street,  which  is 
in  a  populous  part  of  the  city  and  constantly 
used  by  the  citizens;  that  trains  are  frequent- 
ly operated  over  and  across  the  same,  render- 
ing the  crossing  dangerous  and  unsafe  for 
public  use.  The  purpose  of  planking  between 
the  rails  is  to  make  the  street  passable  over 
the  tr*A.  But  the  purpose  of  a  bridge  over 
the  tra<&s  is  for  safety,  and  for  safety  alone. 
There  can  be  no  distinction  between  it  and 
gates  or  sign  boards.  They  answer  the  same 
purpose.  "Everything  that  goes  to  make  up 
a  crossing  safe  for  public  use  is  as  essentially 
within  the  police  r^ulatlon  as  any  part  of 
it"  Railway  Co.  v.  Milwaukee,  97  Wis.  418, 
72  N.  W.  1118. 

10.  In  the  year  1892  the  dty  council  of 
the  dty  of  Minneapolis  enacted  a  certain 
ordinance  requiring  the  respondents  to  con- 
struct certain  bridges  and  approaches  there- 
to at  the  Intersection  of  certain  streets  with 
the  railroad  tracks.  By  section  8  of  that  or- 
dinance, the  city  council,  on  behalf  of  the 
dty,  expressly  agreed  that.  In  consideration 
of  the  performance  of  the  conditions  of  the 
ordinance  by  the  respondents,  the  city  would 
thereafter  construct  and  maintain  all  cross- 
ings or  approaches  made  necessary  by  the 
opening  of  new  streets.  It  is  contended  by 
respondents  that  this  ordinance  constituted 
a  valid  contract  with  the  city,  and,  having 
been  compiled  with  on  their  part.  It  is  be- 
yond the  pow»  of  the  city  to  now  requlrs 


than  to  construct  the  bridge  in  question;  that 
to  require  it  to  do  so  would  impair  the  ob- 
ligations of  the  contract,  in  violation  of  both 
state  and  federal  Constitutions,  in  this  we 
do  not  concur.  The  power  of  the  state  to  re- 
quire the  defendants  to  construct  the  bridge 
in  question,  or  any  other  bridge,  at  streets 
crossing  the  right  of  way,  is  an  exercise  of 
the  police  power,  which  can  be  neither  con- 
tracted away  nor  lost  by  inaction  on  the  part 
of  the  public  authorities.  The  contract  was 
beyond  the  authority  of  the  dty  council  and 
ultra  vires  and  void.  State  ex  rel.  v.  Rail- 
way Co.,  80  Minn.  106,  83  N.  W.  82,  60  !>.  R. 
A.  656;  6  Current  Law,  687,  note  71;  City 
V.  Railway  Co.  (N.  Y.)  74  N.  Bl  963,  70  L.  R. 
A.  773;  86  Cent  Dig.  oc.  1160,  1161,  i  1316. 
See,  also,  Railway  Co.  v.  Omaha,  170  U.  S. 
57,  18  Sup.  Ct  513,  42  L.  Ed.  948,  where  the 
subject  is  fully  considered.  Though  the  con- 
tract 1>efore  the  court  in  the  case  last  dted 
was  held  valid  so  long  as  acted  on  by  the  par- 
ties, the  court  said  that  it  might  lie  repudiat- 
ed at  any  time  by  the  munldpallty.  In  the 
case  at  bar,  the  contract  was  repudiated  by 
the  dty  when  its  coundl  adopted  the  resolu- 
tion requiring  defendant  to  construct  the 
bridge.  The  resolution  was  suflSdent  for 
that  purpose.  City  of  Alma  v.  Bank,  19  U. 
S.  App.  622,  60  Fed.  208,  8  C.  O.  A.  664;  At- 
cbinson  Bd.  of  Ed.  v.  De  Kay,  148  U.  S.  691, 
13  Sup.  Ct  706.  87  L.  Ed.  673;  City  of 
Qulncy  v.  Railway  Co.,  92  111.  21. 

It  la  probable  that  this  whole  matter  was 
set  at  rest  by  the  last  Legislature,  for  the 
future  at  least  by  the  enactment  of  chapter 
280,  p.  413,  Oen.  Laws  1906.  But  that  stat- 
ute is  not  here  Involved,  for  this  proceeding 
was  commenced  prior  to  Its  passage. 

Judgment  appealed  from  is  reversed,  and  a 
new  trial  granted. 


STATE  ex  reL  CITY  OF  DULUTH  ▼. 

NORTHERN  PAC.  RY.  CO. 

(Supreme  Court  of  Minnesota.    June  29,  1906.) 

Railkoads  —  Stbeet  CBOssiNa  —  Rkpaibs— 
Maintenance— Release  bt  Oitt. 

State  ex  rel.  City  of  Minneapolis  v.  St 
P.,  M.  ft  M.  Ry.  Co.,  et  al.  (Bled  herewith) 
108  N.  W.  261,  and  State  ex  rel.  v.  Railway 
Co.,  83  N.  W.  32,  60  L.  R.  A.  «58.  80  Minn. 
108,  to  the  effect  (1)  that  the  obligation  co 
conatnict  and  maintam  in  suitable  repair  for  . 
public  use  safe  crossings  at  streets  and  highways 
laid  out  over  a  railroad  right  of  way  after  the 
construction  of  the  road  rests  on  the  railroad 
company,  and  (2)  that  contracts  with  munic- 
ipalities, by  which  the  company  Is  reIIeT(>d  from 
that  obligation  and  the  mnnicipality  deprived 
of  the  right  of  enforcing  It  as  a  police  regula- 
tion, are  ultra  vires  and  void,  followed  and 
applied. 

[Ed.  Note. — For  cases  In  point  see  vol.  41, 
Cent.  Dig.   Railroads,   SS  284-290.] 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  St  Louis  Coun- 
ty ;  Wm.  A.  Cant  Judge. 

Action  by  the  state,  on  the  relation  of  the 
city  of  Duluth,  against  the  Northern  Pacific 
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Railway    Company.    JndKineiit    for   relator, 
and  defendant  appeals.    AflSrmed. 

0.  W.  Bunn,  Emerson  Hadley,  J.  L.  Wash- 
bum,  and  W.  D.  Ball^,  for^ippellant  Bert 
Feeler,  for  respondent 

BROWN,  J.  Proceedings  Instituted  by  the 
city  of  Dnluth  to  compel  appellant,  the  North- 
ern Pacific  Railway  Company,  to  repair  and 
thereafter  maintain  In  suitable  condition  for 
public  use  a  viaduct  now  existing  over  Its 
tracks  at  Lake  avenue  In  that  city.  Judg- 
ment was  ordered  and  entered  against  the 
company,  awarding  the  relief  demanded,  from 
which  It  appealed. 

1.  The  material  facts,  so  far  as  the  obliga- 
tion of  appellant  to  keep  and  maintain  the 
viaduct  In  repair  is  concerned,  are  substan- 
tially like  those  presented  in  the  case  of  State 
ex  rel.  Minneapolis  v.  St  Paul,  Minneapolis 
A  Manitoba  Railway  Company  et  al.  (filed 
herewith)  lOS  N.  W.  261.  The  Lake  Superior 
&  Mississippi  Railroad  Company,  a  corpora- 
tion, laid  its  tracks  upon  the  land  over  which 
the  viaduct  in  question  now  extends  in  1869. 
Thereafter  Lake  avenue  was  laid  out  and 
established  over  and  across  its  right  of  way, 
and  at  all  times  since  has  been  used  con- 
tinuously as  one  of  the  principal  thorough- 
fares of  the  city  of  Dulutb.  In  1892  travel 
upon  the  same  had  so  increased  that  it  be- 
came necessary,  in  order  to  render  the  street 
safe  for  public  use,  to  construct  a  viaduct 
thereon  over  the  tracks  and  right  of  way 
of  the  railroad  company.  Prior  to  that  date 
the  St  Paul  &  Dulnth  Railway  Company  had 
succeded  to  all  the  rights  and  liabilities  of  the 
Lake  Superior  &  Mississippi  Company,  and 
was  operating  Its  cars  and  trains  over  the 
tracks  so  crossing  that  street  The  city  de- 
manded of  the  company  that  it  construct 
and  maintain  a  viaduct  or  bridge  over  its 
tracks  at  this  point  but  it  refused  to  comply 
with  the  demand,  insisting  that  it  was  not 
legally  bound  to  do  so.  Subsequent  negotia- 
tions resulted  in  a  contract  between  the  city 
and  the  company  by  which  the  former  under- 
took to,  and  did,  construct  the  viaduct  in 
conformity  with  plans  and  specifications 
agreed  upon  between  the  parties,  and  by 
which  contract  the  company  agreed  to,  and 
did,  pay  toward  the  expense  of  the  same  the 
sum  of  $50,000;  the  balance,  $23,000,  being 
paid  by  the  city.  It  was  further  provided 
that  the  city  should,  after  the  construction 
o*  the  viaduct  forever  maintain  and  keep  in 
repair  the  approaches  thereto,  and  for  the 
period  of  15  years  keep  in  repair  that  portion 
which  extends  over  the  railroad  right  of  way. 
The  latter  portion  of  the  structure  lieing  out 
of  repair  at  the  time  of  and  before  the  com- 
mencement of  this  proceeding,  the  city  re- 
pudiated the  contract  and  demanded  of  ap- 
pellant successor  of  the  St  Paul  &  Duluth 
Company,  that  it  make  the  same  at  its  own 
cost  and  expense.  This  proceeding  was 
brought  to  enforce  compliance  with  that  de- 
mand.    The  principal  question   Involved  Is 


whether  appellant  is  under  legal  duty  and 
obligation  to  keep  the  viaduct  in  repair.  It 
is  insisted  that  because  of  the  fact  that  the 
street  in  question  was  established  subsequent 
to  the  construction  of  the  railroad,  the  rail- 
way company  is  under  no  statutory  or  com- 
mon-law duty  to  make  the  crossing  safe,  and 
that  it  cannot  be  required  to  do  so  without 
compensation.  The  case  in  this  respect  is 
substantially  similar  to  the  Minneapolis  Case- 
above  referred  to,  and  we  apply  the  decision 
there  made,  and  hold,  for  reasons  stated  in 
that  opinion,  that  the  obligation  to  maintain 
the  viaduct  in  repair  rests  upon  the  railway 
company. 

2.  It  is  further  contended  that  the  contract 
under  which  the  viaduct  was  constructed,  and 
by  which  the  city  agreed  forever  to  keep  In 
repair  the  approaches,  and  that  portion  there- 
of over  the  tracks  for  the  period  of  15  years. 
Is  a  valid  binding  contract  and  relieves  ap- 
pellant even  conceding  that  the  obligation 
otherwise  rests  upon  it  We  are  unable  t» 
distinguish  the  case  from  State  ex  rel.  v. 
Railway  Co.,  80  Minn.  108.  83  N.  W.  32.  50  L. 
R.  A.  666,  and  Railway  Co.  v.  Nebraska,  170- 
n.  S.  67.  18  Sup.  Gt  613.  42  L.  Ed.  948.  By 
the  terms  of  the  contract  the  city  attempted 
forever  to  divest  Itself  of  the  right  to  enforce 
appropriate  police  regulations  in  respect  to 
the  care  and  maintenance  of  the  viaduct  and 
the  case  comes  clearly  within  the  genera) 
rule  that  contracts  of  that  character  are  ultra 
vires  and  void.  The  obligation  to  construct 
and  maintain  the  approaches  to  this  viaduct 
rested  upon  the  railway  company,  and  it 
could  have  been  required  to  build  the  same, 
as  well  as  that  portion  extending  over  Its- 
right  of  way.  State  v.  Railway  Co.,  35  Minn. 
131,  28  N.  W.  8,  59  Am.  Rep.  318.  And  the- 
city,  if  the  contract  be  valid,  has  derived 
the  public  of  the  right  to  enforce  that  ob- 
ligation against  the  company.  We  were  im- 
pressed on  the  oral  argument  that  the  viaduct 
in  question,  about  1,000  feet  in  length,  could 
not  have  been  wholly  imposed  upon  the  com- 
pany, and  that  it  therefore  might  fairly  be- 
said  that  the  contract  involved  matters  with- 
in the  authority  of  the  city  and  could  be  sus- 
tained. But  the  findings  of  the  court  below 
dispose  of  the  question  adversely  to  the  com- 
pany. The  court  expressly  found  that  the 
"viaduct  was  built  at  the  lowest  practicable- 
height  over  the  tracks  of  the  railroad  com- 
pany, and  that  the  appraoches  thereto  are  as 
steep,  and  the  viaduct  as  a  whole  as  short, 
as  it  was  safe  to  make  them."  These  findings 
are  not  challenged,  and  are  not  overcome 
by  the  amendment  added  thereto  by  the  trial 
court  subsequent  to  filling  the  orglnal  deci- 
sion, by  which  the  dimensions  of  the  difTer- 
ent  parts  of  the  structure  are  given.  And 
as  suggested,  within  the  decision  In  the  Min- 
neapolis Case,  which  we  here  apply,  the  com- 
pany could  have  been  required  to  build  the 
entire  structure,  approaches  and  all,  and  it 
was  beyond  the  power  of  the  city  to  as- 
sume the  burden,  or  forever  to  believe  tbe- 
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company  from  Its  obligations  In  tbls  respect 
Of  course,  contracts  with  municipalities 
ought  to  be  enforced  as  contracts  between 
IndlTlduals  are  enforced,  but  tbe  authorities 
are  uniform  that  a  municipal  corporation 
cannot  contract  away  the  right  of  the  public 
to  enforce  proper  police  regulations.  All  at- 
tempts to  do  so  bave  been  held  void  by  the 
courts.  It  is  true  that  a  controversy  existed 
between  tbe  parties  in  the  case  at  bar  respect- 
ing tbe  rights  and  obligations  of  each,  but 
the  company  parted  with  nothing  It  could 
not  have  been  required  to  part  with;  and 
there  was  no  consideration  for  the  engage- 
ment of  tbe  city  to  keep  and  maintain  the 
viaduct  in  repair.  Within  the  authorities, 
tbe  contract  cannot  be  sustained.  City  of 
Newton  t.  Railway  Co.,  66  Iowa,  422,  23  N. 
W.  905;  Sbortle  v.  Railway  Go.,  131  Ind.  338, 
30  N.  E.  1084;  Railway  Co.  v.  Bristol,  151 
U.  S.  5S6,  14  Sup.  Ct  437,  38  L.  Bd.  269; 
Railway  Co.  v.  Mayor  (Ga.)  38  S.  E.  60; 
EUiott  on  Roads  and  Streets,  80S;  20  Am. 
tc  Eng.  Enc7.  Law,  1159. 
Judgment  affirmed. 


METROPOIilTAN  MUSIC  CO.  v.  SHIRLET 

(JOiRCHANTS'    STATE   BANK   OF 

BRECKENRIDGB,    Intervener). 

(Supreme  Court  of  Minnesota.    June  16,  1906.) 

RePLEVIM  —  DlRECTINa    VltBDICT  —  INTEEVEN- 
TION— BVIDEHCT. 

In  an  action  of  replevin,  held,  that  the  trial 
court  properly  directed  a  verdict  in  favor  of  the 
intervener. 

Start,  G.  J.,  dissenting. 

(Syllabus  by  tbe  Court) 

Appeal  from  District  Court  WUkln  Coun- 
ty;  S.  A.  Flaherty,  Judge. 

Action  by  the  Metropolitan  Music  Company 
against  H.  L.  Shirley.  The  Merchants'  State 
Bank  of  Breckenrldge  Intervened.  Judgment 
for  intervener,  and  plaintiff  appeals.  Af- 
firmed. 

Douglas  &  Origgs,  for  appellant  Julius 
Schendel  (Purcell  &  Divet  of  counsel),  for 
respondent 

ELLIOTT,  J.  This  is  an  appeal  from  a 
Judgment  In  favor  of  the  intervener  and 
against  the  plaintiff.  The  action  was  In  re- 
plevin to  recover  possession  of  a  piano  from 
one  H.  L.  Shirley.  The  defendant  answered 
alleging  that  the  piano  was  In  tbe  possession 
of  the  Merchants'  State  Bank  of  Brecken- 
rldge, which  had  acquired  such  possession 
under  tbe  terms  of  a  certain  chattel  mortgage 
executed  by  one  O'Loughlln.  The  bank  inter- 
vened and  '  filed  a  complaint  in  which  its 
alleged  rights  as  mortgagee  in  possession 
were  fully  stated.  When  the  action  came  to 
trial  tbe  plaintiff  failed  to  prove  a  case 
against  the  defendant  Shirley,  and  the  action 
was  dismissed  as  to  him.  As  the  plaintiff 
had  admitted  that  the  value  of  tbe  piano 
was  1226  tbe  defendant  might  then  have  en- 


tered Judgment  for  that  amount  against 
the  plaintiff  in  default  of  tbe  return  of  the 
piano.  Mr.  Shirley  disclaimed  any  rights, 
and  tbe  intervener  proceeded  to  prove  the 
allegations  of  its  complaint  It  offered  in 
evidence  a  note  and  mortgage  to  it  executed 
by  O'Loughlln  and  wife.  Objection  was 
made  to  the  note  and  It  was  excluded.  The 
trial  court  held  on  the  motion  for  a  new 
trial  that  no  objection  was  made  to  the 
reception  of  the  mortgage.  While  the  record 
Is  somewhat  ambiguous,  we  accept  tbe  con- 
struction given  it  by  tbe  court 

The  mortgage  contains  as  a  part  thereof 
the  affidavit  of  O'Loughlln  that  he  was  at 
tbe  time  tbe  absolute  and  law'fnl  owner  of 
all  tbe  personal  property  described  la  the 
mortgage.  Had  objection  been  made  tbe  In- 
strument would  doubtless  have  been  ex- 
cluded, but  being  in  evidence  without  ob- 
jection. It  was  sufficient  to  show  prima 
fade,  tbat  O'Loughlln  was  the  owner  of 
tbe  piano  at  tbe  time  he  mortgaged  it  to 
the  bank.  It  wa^  hearsay  evid^ioe  but 
like  other  incompetent  evldmce,  it  has  pro- 
bative force  when  received  without  objection.- 
The  court  directed  a  verdict  In  favor  of  tbe 
Intervener  for  tbe  return  of  tbe  property  or 
for  tbe  value  of  its  special  property  in  tbe 
piano,  which  was  valued  at  $68.75  with  in- 
terest thereon  from  May  24,  1902.  The  rec- 
ord is  in  a  very  vnsatisfactory  conditi<Mi  but 
as  it  Is  presented  to  us  we  find  no  reason 
why  tbe  conclusions  of  the  trial  court  should 
I>e  disturbed. 

The  Judgment  appealed  from  is  affirmed. 

START,  a  J.,  dissents. 


RAWITZER  V.   ST.   PAUL  CITY   RY.   CO. 
(Supreme  Court  of  Minnesota.    June  15,  1906.) 

Street  RAiLaoADS  —  Injury  to  Person  on 

Track. 

In  a  personal  injury  action,  held,  that  the 
Jury  were  properly  instructed  upon  the  issue  of 
willful  negligence,  and  certain  requests  for  in- 
structioDB  were  properly  refused. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Ramsey  Coun- 
ty;  Olin  B.  Lewis,  Judge. 

Action  by  Clarence  M.  Rawitzer,  adminis- 
trator of  Harry  Jacobs,  against  the  St  Pant 
City  Railway  Company.  Verdict  for  plain- 
tiff. From  an  order  denying  a  new  trial,  de- 
fendant appeals.    Affirmed. 

Munn  &  Thygeson,  for  appellant  Welch, 
Hayne  &  Hubachek  and  Jones  ft  Jones,  for 
respondent 

ELLIOTT,  J.  On  tbe  first  appeal  of  this 
case  it  was  held  that  tbe  evidence  presented 
a  case  for  the  Jury  upon  the  issue  of  the 
willful  and  wanton  negligence  of  the  motoneer 
In  charge  of  the  car  which  ran  Into,  and 
killed,  the  boy.  93  Minn.  84,  100  N.  W.  664. 
After  a  second  trial  in  the  district  court  aa 
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order  granting  a  new  trial  on  the  ground  of 
the  Inadequacy  of  the  verdict  was  affirmed 
by  this  court  103  N.  W.  409.  On  the  third 
trial  the  plaintiff  recovered  a  verdict,  and 
the  case  Is  now  before  us  on  appeal  from  an 
order  denying  the  defendant's  motion  for  a 
new  trial.  The  facta  are  fully  stated  in 
the  previous  decisions  The  respondent  was 
guilty  of  contributory  negligence,  and  can- 
not recover  unless  the  appellant  was  guilty 
of  willful  and  wanton  negligence. 

The  only  questions  now  presented  arise  up- 
on the  charge  of  the  court  The  appellant 
contends  that  the  trial  court  erred  In  char- 
ging the  Jury  that  they  might  consider  the 
q;>eed  of  the  *car  at  the  time  of  the  accident, 
In  declining  to  charge  that  it  the  boy  waa 
not  loolcing  at,  or  reading  the  contents  of, 
the  bill  file  the  plaintiff  could  not  recover. 
In  declining  to  define  the  word  "peril,"  and 
in  refusing  to  Instruct  the  Jury  in  substance 
that  if  the  motorman  did  his  best  to  stop 
the  car  he  was  not  guilty  of  willful  negli- 
gence. These  contentions  require  no  extend- 
ed consideration.  While  willful  negligence 
under  the  circumstances  could  not  be  predi- 
cated upon  what  occurred  before  the  motor- 
man  saw  the  boy.  It  was  proper  that  all  the 
circumstances  should  be  disclosed  and  the 
speed  at  which  the  car  was  running  at  and 
immediately  before  the  time  of  the  accident 
was  a  material  circumstance.  The  reference 
to  the  city  ordinance  might  well  have  been 
omitted,  but  we  find  no  prejudicial  error  in 
the  particular  Instruction  when  read  In  con- 
nection with  the  entire  charge^  The  con- 
sideration of  the  speed  of  the  car  is  expressly 
referred  to  the  time  of  the  accident 

The  motoneer  admits  that,  when  he  saw  the 
boy,  he  had  his  head  down  and  was  looking 
at  something  which  he  held  upon  the  handle- 
bars of  bis  bicycle.  The  request  which  the 
court  refused  to  give  at  the  request  of  the 
defendant  was  too  narrow.  The  particular 
object  at  which  the  boy  was  loolcing  was  not 
material.  Exactly  what  he  was  looking  at 
or  thinking  about  Is  necessarily  a  matter  of 
conjecture.  The  question  was  whether  the 
motoneer  saw  that  the  boy's  attention  was  en- 
gaged by  something  which  absorbed  bis  mind 
and  prevented  him  from  appreciating  and  rec- 
ognizing the  danger  be  was  In.  The  moto- 
neer admits  that  be  saw  that  the  boy  was  in 
peril,  and  was  unaware  of  the  fact  It  was 
then  his  duty  to  use  reasonble  care  to  give 
the  boy  warning  in  time  to  avoid  the  ac- 
cident If,  after  seeing  him  in  sucb  position, 
he  failed  and  neglected  to  exercise  the  prop- 
er degree  of  care  to  warn  the  boy,  or  to  con- 
trol and  stop  the  car,  such  negligence  and 
failure  would  constitute  willful  and  wanton 
negligence.  The  court  carefully  and  accurate- 
ly defined  willful  negligence  and  In  Its  gener- 
al charge  carefully  guarded  the  rights  of 
the  defendant  The  Jury  were  told  that  the 
motoneer  must  actually  have  seen  the  boy 
in  a  place  of  peril  In  time,  with  the  facili- 


ties at  his  hand  to  have  controlled  the  car 
or  to  have  given  the  boy  warning  in  time 
to  have  avoided  the  accident;  that  If  the 
motoneer  then  under  the  circumstancea  fail- 
ed to  exercise  ordinary  care  to  avoid  the  ac- 
cident, he  was  guilty  of  willful  negllgoice. 
They  were  also  instructed  that  If  the  motor- 
man  aa  soon  as  he  saw  the  boy  In  peril.  In 
the  exercise  of  ordinary  care  under  the  cir- 
cumstances considering  the  appliances  at  his 
band,  stopped  the  car  In  the  shortest  possible 
time  and  distance  consistent  with  the  safety 
of  the  passengers  on  the  car,  and  did  all  he 
could  In  the  exerdae  of  ordinary  care  under 
the  circumstances  to  prevent  the  aocldoit 
they  could  not  find  that  the  motorman  was 
guilty  of  wanton  or  willful  negligence  and 
the  verdict  would  be  for  the  defendant  The 
law  was  thus  correctly  stated. 

As  we  find  no  prejudicial  error  Id  the  In- 
structions aa  given,  or  in  the  refusal  to  give 
the  defendant's  request;  the  order  appealed 
from  Is  afllrmed. 


PBABODT    V.    CITIZENS'    STATE    BANK 

OF  ST.  CHARLES  «t  al. 
(Supreme  Court  of  Mlnneaota.   Jane  IS,  1906.) 

L  Buxs  AND  Notes— Bank  Ohxcks— &Iai.i- 
oious  Pbotxst— Davaoes. 

In  an  action  to  recover  damafea   for  the 
wrongful  and  mallcions  protest  of  a  oank  check, 
it  Is  held  that  the  evidence  sustains  the   find- 
ings of  the  trial  court. 
2.  SAin. 

When  such  a  check  is  wrongfully  protested, 
the  drawer  may  recover  temperate  compenaatory 
damages,  without  alleging  and  proving  special 
damages. 
S.  Save— Who  Mat  Bxoovbb. 

The  right  to  recover  such  damages  is  not 
confined  to  a  trader  in  the  restricted  aenae  in 
which  the  term  is  used  In  the  bankruptcy  laws, 
but  extends  to  any  i>er8on  who  is  engaged  in 
business  and  whose  credit  ia  thus  necessarily 
Injured. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Winona  Coun- 
ty; Arthur  H.  Snow,  Judge. 

Action  by  George  W.  Peabody  against  the 
Citizens'  State  Bank  of  St  Charles  and 
Charles  F.  Knapp.  Judgment  for  plafntUT, 
and  defendants  appeaL    Afiirmed. 

Brown,  Abbott  &  Somsen,  for  apprilanta. 
Webber  ft  Lees,  for  respondent 

ELLIOTT,  J.  Appeal  from  a  Judgment  ren- 
dered against  the  defendant  in  an  action  for 
damages  for  the  wrongful  and  mallcions  pro- 
test of  a  bank  check.  Tbe  case  was  tried 
by  the  court  without  a  Jury,  and  the  most 
Important  questions  for  our  determination 
arise  upon  the  claim  that  the  evidence  does 
not  sustain  the  court's  findings  that  (a)  due 
demand  for  payment  of  the  check  was  not 
made:  (b)  payment  was  not  refused;  (c)  that 
payment  was  tendered  before  protest  waa 
made;  and  (d)  that  the  check  was  wantonly 
protested. 
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1.  The  trial  court  foond  that  the  Citizens' 
State  Bank  of  St  Charles,  daring  the  time  of 
the  transactions  In  question,  was  a  corpora- 
tion engaged  in  the  banking  business  In  the 
city  of  St  Charles,  In  Winona  county,  and 
that  the  defendant  Knapp  was  Its  assistant 
cashier,  and  also  a  duly  appointed  and  com- 
missioned notary  public.  On  iNovember  22, 
1901,  and  until  November  30,  1904,  Robert 
A.  Johnson  and  S.  J.  Lombard  were,  and 
for  some  time  prior  thereto  had  been,  carry- 
ing on  a  private  bank  at  the  Tillage  of  Utlca, 
In  Winona  county,  under  the  Arm  name  of 
the  First  Bank  of  Utlca,  where  deposits  were 
received,  checks  paid,  and  a  general  banking 
business  done.  For  some  time  prior  to  this 
respondent  owned  a  large  farm  In  the  county 
of  WUwoa,  and  was  engaged  In  farming,  and 
In  connection  therewith  raising,  buying,  and 
Belling  thoroughbred  horses  and  cattle,  and 
the  conducting  of  such  financial  and  other 
business  affairs  as  were  Incidental  to  that 
occupation.  On  November  22  and  November 
29,  1904,  the  respondent  had  on  deposit  and 
to  his  credit  at  said  First  Bank  of  Utlca, 
subject  to  his  check,  a  sum  of  money  exceed- 
ing $100.  On  November  22, 1904,  the  respond- 
ent drew  and  delivered  to  the  Brown  Mercan- 
tile Company  a  check  upon  the  First  Bank  of 
Dtlca  for  the  sum  of  $100.  This  check  was 
In  the  ordinary  form,  and  was  on  November 
29th  by  the  Brown  Mercantile  Company  in- 
dorsed and  delivered  to  the  Citizens'  Bank  of 
St  Charles,  one  of  the  appellants  here.  On 
the  same  day,  shortly  before  4  o'clock  In 
the  afternoon,  the  appellant  Knapp,  acting 
as  an  officer  and  agent  of  the  defendant  Citi- 
zens' State  Bank,  and  with  due  authority 
and  direction  therefrom,  appeared  at  the  First 
Bank  of  Utlca,  having  in  his  possession  said 
check  drawn  by  plaintiff  and  six  or  seven  oth- 
er checks  upon  said  First  Bank  of  Utlca 
drawn  by  other  persons,  the  aggregate  amount 
of  all  the  checks,  including  the  plaintiff's 
said  check,  being  nearly  $1,800,  and  demand- 
ed from  said  First  Bank  of  Utlca  cash  pay- 
ment of  all  said  checks  and  the  aggregate 
amount  called  for  by  the  same. 

There  was  no  separate  or  distinct  presenta- 
tion or  demand  for  payment  of  plaintiff's 
said  check.  One  Louden  was  then  In  charge 
of  said  First  Bank  of  Utlca,  acting  as  cashier 
thereof,  tmder  authority  from  said  Johnson 
and  Lombard.  He  had  not  sufficient  cash 
then  actually  on  hand  In  said  bank  to  pay 
all  of  the  checks,  but  had  more  than  enough 
to  pay  plaintiff's  check.  If  specific  and  In- 
dependent demand  had  been  made  for  pay- 
ment thereof.  The  First  Bank  of  Utlca  had, 
however,  In  the  First  National  Bank  of  St 
Charles,  Minn.,  a  much  larger  sum  of  money 
than  would  have  been  necessary  to  pay  all 
of  the  checks,  and  offered  Knapp,  for  said 
Citizens'  State  Bank,  a  check  on  said  First 
National  Bank  for  the  full  amount  thereof, 
hnt  the  offer  was  refused.  In  the  meantime 
the  First  National  Bank,  at  the  request  of 
Lombard,  sent  a  special  messenger  bearing 
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$2,000  In  currency  to  said  First  Bank  of  Utlca 
— a  distance  of  six  miles — for  the  purpose  of 
paying  the  checks,  and  of  this  fact  Knapp 
was  Informed  by  Ix>uden ;  but  Knapp  declin- 
ed to  wait  for  the  currency  and  left  the  vil- 
lage of  Utlca  before  5  o'clock  p.  m.  to  return 
to  St  Charles.  Before  leaving  be  furnished 
Louden  with  a  list  of  the  checks,  giving  the 
amounts  and  other  particulars  thereof,  but 
made  no  new  demand  for  payment  of  them,  or 
any  one  of  them,  after  the  list  was  made.  The 
evidence  does  not  show  that  said  Knapp  at  any 
time  made  demand  for  payment  of  plaintiff's 
check,  either  singly  or  as  one  of  the  bunch  of 
checks,  expressly  in  his  capacity  as  a  notary. 
There  wasno  express  refusal  by  Louden,  acting 
for  the  First  Bank  of  Utica,  to  pay  plaintiff's 
check  or  any  other  of  the  checks  above  refer- 
red to.  Within  15  minutes  after  the  depart- 
ure of  Knapp  from  Utlca  the  messenger  from 
the  First  National  Bank  arrived  at  the  First 
Bank  of  Utlca,  bringing  to  and  for  the  last- 
named  bank  $2,000  in  currency.  Thereupon 
Louden,  from  the  sum  received,  counted  out 
all  the  money  necessary  to  take  up  all  the 
checks  and  gave  the  same  to  one  Hans,  with 
Instructions  to  overtake  Knapp,  who  was  then 
on  his  way  on  foot  to  St  Charles,  and  ten- 
der the  same  In  payment  of  all  the  checks. 
Hans  did  overtake  Knapp  about  midway 
between  Utlca  and  St  Charles  and  Informed 
him  of  bis  authority  to  tender  the  money, 
and  of  bis  readiness  to  hand  it  over  to  Knapp 
forthwith;  but  E^napp  declined  to  receive  it 
on  the  plea  that  It  was  too  dark  to  count 
It  Knapp  then  took  a  seat  In  the  buggy 
with  Hans  and  they  proceeded  together  to 
St  Charles.  On  their  arrival  there  Hans 
asked  Knapp  to  step  into  the  back  room  of 
the  First  National  Bank,  which  was  but  a 
few  feet  away,  for  the  purpose  of  receiving 
the  money  in  payment  of  the  checks.  Hans 
still  had  in  his  keeping  and  In  readiness  to 
pay  over  to  Knapp  the  full  amount  required 
for  such  payment,  as  Knapp  then  knew,  or, 
at  least,  had  been  Informed  and  led  to  be- 
lieve. Knapp,  however,  declined  to  enter 
the  room  for  this  purpose,  nor  did  he 
mention  or  suggest  any  other  place  where 
he  would  receive  the  money,  but  passed 
on  towards  the  Citizens'  State  Bank.  He 
bad  advanced  not  more  than  200  feet  when 
he  was  met  by  one  Spencer,  who,  acting  un- 
der specific  Instruction  from  Lombard,  one  of 
the  proprietors  of  the  Utlca  Bank,  also  offer- 
ed him  the  full  amount  required  to  pay 
all  the  checks,  holding  the  money  in  his 
hand  for  that  purpose.  Knapp  again  refus- 
ed to  receive  the  money,  alleging  as  a  reason 
that  "It  was  pretty  cold  there,"  but  did  not 
mention  any  place  where  he  would  receive  It 
When  eaCh  and  both  of  these  offers  of  pay- 
ment were  made,  Knapp  still  bad  the  checks 
In  his  possession. 

On  the  evening  of  the  same  day,  November 
29,  1904,  George  Pfeffercom,  who  was  then 
cashier  of  said  Citizens'  State  Bank  and  who 
had  been  Informed  of  what  had  taken  place, 
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Including  Oie  offers  to  pay.  caused  Enapp 
to  communicate  with  Lombard  by  telephone 
and  request  that  he  come  to  the  Citizens' 
State  Bank   and  settle  the  matter  of  the 
checks,  bnt  coupling  with  the  request  the 
demand  that  he  enter  Into  an  arrangement 
with  the  Citizens'  State  Bank  to  "par  checks" 
in  the  future;  that  is,  make  an  arrangement 
for  the  payment  by  the  Citizens'  and  the 
First  Bank  of  Utlca  of  checks  drawn  upon  the 
'other  without  exacting  exchange  or  charge 
for  transmission  or  collection.    Lombard,  on 
the  plea  of  being  too  busy,  declined  to  go  over 
to  the  Citizens'  State  Bank  that  evening.    If 
Lombard  had  gone  there  that  evening,  nei- 
ther Pfeflercom  nor  Knapp,  acting  for  their 
said  bank,  would  then  have  accepted  pay- 
ment of  the  checks,  or  any  one  of  them,  un- 
less either  the  proposed  arrangement  to  par 
checks  had  been  entered  Into  or  protest  fees 
paid  on  the  patlcular  checks  In  question.    On 
the  evening  of  November  29,  1901,  after  the 
telephonic  communicatlon-wlth  Lombard,  de- 
fendant Knapp,  In  his  official  capacity  as 
notary  pnblic,  made  out,  signed,  and  mailed, 
postage   prepaid,   to   the   plaintiff,   to   said 
Brown  Mercantile  Company,  as  Indorser  of 
plaintiff's  said  check,  and  to  said  First  Bank 
of  Utlca,  drawee  therein  named,   at  their 
respective  post  office  addresses,  a  notice  of 
protest  in  the  usual   form.    These  notices 
were  addressed  on  their  face  to  the  drawer,  in- 
dorser, and  drawee  of  the  check  of  plaintiff, 
respectively,  and  were  received  by  them  in  due 
course  of  mall.    In  the  evening  of  November 
29,  or  in  the  morning  of  November  SO,  1901, 
Knapp  made  and  recorded  In  his  official  reg- 
ister a  certificate  of  protest    The  protest  and 
the  said  certificate  thereof  were  made,  and 
the  notices  were  drawn  and  sent,  on  the  ad- 
vice and  sanction  of  said  Pf effercom  as  cash- 
ier of  the  defendant  bank,  with  the  knowl- 
edge of  the  previous  offers  of  payment  and 
of  the  other   precedent  facts  and  circum- 
stances  hereinabove   stated,    with   the   ex- 
ception, perhaps,   of  the  manner  in  which 
presentation  of  plaintiff's  said  check  at  said 
First  Bank  of  Utlca  had  been  attempted, 
and  upon  consultation  between  him  and  de- 
fendant Knapp,   in   which  the  protest  and 
the  procedure  connected  therewith  were  de- 
termined upon. 

The  court  finds  that  "there  had  been  no 
proper  and  legal  presentation  of  plalntlflfs 
said  Check  to  said  First  Bank  of  Utlca  for 
payment,  and  no  refusal  to  pay  the  same 
previous  to  the  said  protest  and  the  said 
certifying  thereto  and  the  said  sending  of  the 
notices  of  alleged  presentation  and  demand 
of  payment  and  refusal  to  pay,  and  that  said 
protest  and  certificate  and  sending  of  notices 
were  wrongful,  unjustifiable,  and  In  wanton 
disregard  of  the  rights  and  interests  of  the 
plaintiff."  The  news  of  the  protest  gained 
wide  circulation  in  the  vicinity  where  the 
respondent  resided  and  among  his  acqualnt- 
.tnces  and  persons  with  whom  he  dealt  or 


might  deal  in  the  prosecution  of  hli  basiness, 
causing  remarks  as  to  bis  pecuniary  stand- 
ing, and  to  some  extent,  though  not  greatly, 
injuring  his  financial  credit  The  court  es- 
timates and  assesses  his  damages  in  the 
premises  at  $50. 

2.  The  appellant  contends  tiiat  the  court 
erred  In  finding  that  due  demand  for  pay- 
ment of  the  check  in  question  was  not  made. 
The  legal  relation  between  a  bank  and  a 
depositor  is  in  most  respects  that  of  debtor 
and  creditor.  The  title  to  the  specific  money 
deposited  passes  to  the  bank,  which  becomes 
Indebted  to  the  depositor  in  the  amount  of 
the  deposit  The  bank  is  then  obliged  to 
pay,  when  a  demand  is  properly  made.  The 
well-understood  customs  of  the  business 
enter  Into  and  become  a  part  of  the  contract 
The  obligation  of  the  bank  is  to  a  certain 
extent  conditional.  It  is  not  Uke  other 
debtors,  obliged  to  seek  its  creditors  and  pay 
him  wherever  found.  There  Is  an  implied 
limitation  as  to  time  and  place.  It  must 
pay  in  money  at  Its  banking  house  upon  de- 
mand during  the  customary  hours  of  busi- 
ness. "This  being  the  understanding  upon 
which  the  deposit  Is  made,  it  is  parcel  of  the 
bank's  contract  to  repay — that  is,  a  condition 
precedent  to  its  duty  to  repay — ^that  the  de- 
positor shall  call  npon  It  to  do  so  at  its  bank- 
ing house,  and  there  Is  no  default  of  the  bank 
until  such  call  is  made."  Branch  v.  Dawson, 
83  Minn.  899,  28  N.  W.  552;  Harrison  v. 
Nicollet  National  Bank,  41  Mhm,  488,  43  N. 
W.  336,  5  L.  B.  A.  748,  18  Am.  St  Rep.  718. 
Presentment  of  a  check  for  payment  is  made 
when  the  holder  or  his  agent  produces  and 
exhibits  it  to  the  proper  official  or  agent  of 
the  bank  so  that  he  may  have  an  opportunity 
to  see  that  it  is  signed  by  the  depositor,  that 
it  is  so  dated  as  to  be  payable  at  the  time 
when  it  is  presented,  that  it  is  properly  filled 
out  that  the  party  presenting  it  has  the  legal 
title  to  it  by  Indorsement  or  otherwise,  and 
that  the  Indorsement  if  any,  is  genuine. 
Waring  v.  Bette,  90  Va.  46,  17  S.  B.  739.  44 
Am.  St  Rep.  890;  Crawford  ▼.  West  Side 
Bank,  100  N.  Y.  60,  2  N.  B.  881.  68  Am.  Rep. 
162. 

The  evidence  as  to  what  occurred  between 
Louden  and  Knapp  at  the  bank  was  conflict- 
ing, and  the  court  was  entitled  to  accept 
Louden's  testimony.  If  it  believed  that 
he  was  telling  the  truth.  Louden  testified 
that  Knapp  came  in,  shook  hands  with  him, 
made  some  remark  about  his  having  a  nice 
safe,  and  sat  down.  He  said  he  had  come 
down  to  make  some  arrangement  to  par 
checks,  and  "I  told  him  I  would  have  to  take 
that  matter  up  with  Mr.  Johnson  and  Mr. 
Lombard,  and  I  would  advise  him  later,  and 
he  talked  along  about  general  business  until 
4:18.  He  spoke  to  me  about  "paring"  checkN 
by  which  he  meant  that  he  wanted  as  to 
take  the  checks  that  he  received  of  ours  at 
par — checks  drawn  on  our  bank — and  for  ns 
to  take  checks  drawn  on  his  bank.    In  this 
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way  no  exchange  woold  be  charged  for  checks 
drawn  on  either  bank.  He  pnlled  out  a 
bimdi  of  checks,  and  was  running  them  over 
back  and  forth  in  bis  hands,  and  he  said: 
1  have  a  bunch  of  checks  here.  •  •  • 
Unless  we  can  make  definite  arrangements 
to  par  che(^s  with  you,  I  will  have  to  have 
my  money  on  this  bunch.'  And  I  said :  'If 
yon  want  your  money,  I  will  give  you  a 
draft  on  the  Bankers'  National  Bank  of 
Chicago.'  And  he  says :  'No,  that  won't  go. 
The  point  is:  Will  you  or  will  you  not 
par  checks?*  And  I  says:  'What  is  the 
amount  of  those  checks?'  Qe  says:  'The 
amount  Is  immaterial.  That  Is  not  the  point. 
The  point  is  this :  Will  you  or  will  you  not 
par  checks?'  And  I  says:  'I  will  call  Mr. 
Lombard.' "  etc.  The  witness  testified  that 
be  called  Mr.  Lombard  by  telephone  and  ex- 
plained the  sitnatlon  to  him,  and  he  said: 
"  'You  tell  Mr.  Knapp  we  will  par  the  checks 
he  has.'  And  I  told  Mr.  Knapp,  and  Mr. 
Enapp  says:  'No,  that  won't  do  at  all. 
Yon  got  to  agree  to  par  all  checks,  and  yon 
got  to  agree  to  it  here  and  now,  or  I  will 
protest  every  one  of  these.' "  Knapp  further 
said,  in  reply  to  the  request  that  he  call  at 
the  First  National  Bank  of  St  Charles  on 
his  way  home  for  the  money,  that  It  wasn't 
a  qnestion  of  money;  it  was  a  question  of 
parrlng  checks.  "He  was  still  running  over 
the  bunch  of  checks  in  his  hand,  but  finally 
put  them  in  his  pocket  I  was  sitting  in  a 
chair  just  aboat  the  same  as  here,  and  he 
was  sitting  on  the  desk  about  like  this  and 
Inside  the  railing  of  the  bank  office.  I  did 
not  have  these  checks  lu  my  hands  until  I 
leceived  them  from  the  First  National  Bank 
of  St  Oharles,  after  they  had  paid  them  the 
next  day.  I  did  not  see  the  checks  or  ex- 
amine them.  I  did  not  know  the  amount  of 
any  oi  these  checks,  or  the  names  of  any 
of  tlie  drawers,  until  after  they  had  been 
paid  the  next  day.  •  •  •  If  he  had  told 
me  that  he  had  a  check  drawn  on  onr  bank 
hy  Geo.  W.  Peabody  under  date  of  November 
22,  1904,  for  the  sum  of  $100,  I  had  sufficient 
ftmds  at  that  time  to  Mr.  Peabody's  credit 
with  which  to  take  up  and  pay  that  check. 
•  *  *  I  had  at  that  time  sufficient  money 
to  pay  Mr.  Peabody's  check.  I  would  have 
paid  it,  had  I  known  that  his  check  was 
among  the  number.  There  was  no  separate 
presentation  of  the  Peabody  check.  He  Just 
simply  said  that  he  bad  a  bunch  of  checks, 
and  I  asked  him  If  tbey  were  on  my  bank. 
That  Is  the  way  I  spoke.  •  •  •  He  did 
not  take  these  cbecks  and  lay  them  out  one 
by  one  on  tue  table  or  desk  in  my  room  In 
my  presence."  Louden  further  testified  that 
after  he  got  the  list  and  knew  what  the  names 
vere  no  demand  for  payment  was  made.  If 
the  court  believed  this  testimony,  there  is 
certainly  ample  evidence  to  support  the 
finding. 

There  is  also  evidence  to  sustain  the  find- 
ing that  there  never  was  a  refusal  to  pay 
the  check.    Whatever  may  have  occurred  pri- 


or to  the  time  when  Knapp  left  the  bank 
and  started  to  walk  to  St  Charles,  it  is 
evident  that  he  deliberately  refused  to  accept 
the  money,  when  offered  to  him  by  both  Hans 
and  Spencer,  before  the  cbecks  were  protestr 
ed.  This  refusal  was  entirely  indefensible^ 
and  lends  color  to  the  theory  that  It  was  a 
contest  between  two  rival  banking  concerns. 
In  which  the  rights  of  the  depositor  were 
ruthlessly  disregarded.  Peabody  bad  nothing 
to  do  with  any  checks  other  than  his  own 
and  he  had  sufficient  funds  on  deposit  to  pay 
his  check.  He  had  the  right  to  have  bis 
check  presented  for  payment  without  it  being 
tied  up  with  other  checks  and  connected 
with  a  demand  for  "parrlng"  checks.  Had 
Knapp  really  wished  to  collect  the  money  for 
the  cheeky  It  Is  reasonable  to  suppose  that 
he  wonld  nave  accepted  the  proffered  cheCk 
on  the  St  Charles  National  Bank,  which  he 
admits  he  knew  was  good,  and  thus  avoided 
the  risk  and  danger  of  a  long  walk  at  night 
with  a  large  amount  of  money  in  bis  posses- 
sion. Such  insistence  upon  technical  rights 
Is  hardly  consistent  with  good  faith  and  fair 
dealing,  and  tends  to  sustain  tbe  trial  court's 
conclusion  that  the  subsequent  protest  of  the 
check  was  in  willful  disregard  of  the  rights 
of  the  respondent  Of  course,  Knapp  was 
not  obliged  to  present  the  checks  at  tbe  bank 
more  than  once;  but  when  the  money  was 
brongtat  to  him  before  protest  by  the  obligor, 
who  was  anxious  and  able  to  pay,  he  should 
have  accepted  it  The  appellant's  theory 
that  the  check  was  protested  by  the  notary 
before  he  left  the  bank  at  Utlca  Is  untenable. 
Knapp  testified  that  it  was  not  decided  to 
protest  tbe  checks  until  tbe  meeting  in  the 
Cltiz«is'  State  Bank  In  the  evening  after  his 
return  to  St  Charles.  A  protest  Is  a  formal 
statement  In  writing  that  the  described  in- 
strument was,  on  a  certain  day,  presented 
for  payment  or  acceptance,  and  that  such 
payment  or  acceptance  was  refused.  It  is 
a  formal  declaration,  executed  by  a  notary, 
which  In  its  popular  sense  means  all  the 
steps  and  acts  accompanying  the  dishonor  of 
a  bill  or  note  necessary  to  charge  an  In- 
dorser.  7  Cyc.  1051;  Swayze  v.  Brltton,  17 
Kan.  629.  The  word  signifies  to  "testify  be- 
fore." As  said  by  Daniel,  the  testimony  be- 
fore the  notary  that  proper  steps  were  taken 
to  fix  the  drawer's  liability  Is  the  substance 
and  the  certificate  of  the  notary,  the  formal 
evidence,  to  which  the  term  "protest"  is 
legally  applicable.  Daniel,  Neg.  Inst  (5th 
tjA.)  vol.  2,  S  929.  The  same  idea  is  sug- 
gested by  the  language  of  the  statute  which 
calls  the  writing  made  by  the  notary  the 
"instrument  of  protest"  Rev.  Laws  1905, 
§  26G3.  The  notary  Is  entitled  to  a  fee,  "for 
drawing  and  copying  of  protest"  This  fee 
had  not  been  earned  when  the  money  to  pay 
the  checks  was  offered  to  Knapp.  The  ob- 
ject of  protest  Is  to  fix  the  liability  of  in- 
dorsers,  and,  after  tbe  money  was  offered  to 
Knapp,  it  Is  difficult  to  conceive  of  any  rea- 
son why  the  checks  should  have  been  pro- 
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tested,  nnleag  for  the  purpose  of  Injuring  the 
standing  of  the  bank  or  the  maker  of  the 
check.  Certainly,  If  the  money  had  been  ac- 
cepted, all  legitimate  reasons  for  protesting 
the  check  would  have  been  removed.  See 
Wood's  Byles  on  Bills,  p.  226;  Hartly  t. 
Case,  1  C.  &  P.  65S.  The  act  of  the  notary, 
acting  under  the  Instructions  of  the  cashier 
of  the  bank,  was  the  act  of  the  bank.  Har- 
rison T.  Nicollet  National  Bank,  41  Minn.  4SS, 
43  N.  W.  338,  5  li.  R.  A.  746,  16  Am.  St  Rep. 
718;  May  t.  joneQ,  88  6a.  808,  14  S.  B. 
552,  15  L.  R.  A.  637,  30  Am.  8t  Rep.  154. 

The  appellants  contend  that  Peabody  is  not 
a  trader,  and  could  therefore  recover  only 
nominal  damages;  but  the  findings  require 
the  conclusion  that  he  was  a  trader,  within 
the  liberal  meaning  of  that  word  which  Is 
required  by  modem  conditions.'  A  trader 
originally  meant  a  shopkeeper — ^tbat  Is,  a 
tradesman;  but  It  now  In  this  connection 
means  merely  a  business  man.  In  the  bank- 
ruptcy law  it  is  given  a  more  restrictive 
meaning,  for  reasons  which  are  apparent 
from  the  connection  in  which  it  is  there  used. 
See  In  re  Stickney,  23  Fed.  Cas.  77;  Groves 
V.  Kllgore,  72  M&  489;  State  v.  Barnes,  126 
N.  C.  1063,  35  S.  B.  605.  The  distinction  be- 
tween a  trader  and  others  is  referred  to  In 
Svendso)  y.  State  Bank,  64  Minn.  40,  66  K. 
W.  1086,  81  L.  R.  A.  552,  58  Am.  St  Rep.  522, 
but  It  is  not  there  held  that  one  who  Is  not 
a  trader  must  prove  special  damages  In  order 
to  recover  more  than  nominal  damages.  The 
best  authorities  support  the  rule  that  the 
Jury  may  give  such  temperate  damages  as 
they  believe  to  be  reasonable  comp^isatlon 
for  the  Injury  which  must  necessarily  result 
from  the  act  of  the  defendant  Mr.  Morse, 
In  his  work  on  Banks  and  Banking,  states 
the  rule  of  damages  without  distinguishing 
between  traders  and  others:  "If  the  bank 
refuses,  and  without  sufficient  Justification, 
to  pay  the  check  of  the  customer,  the  custom- 
er has  an  action  of  damages  against  the 
bank.  It  has  been  said  that  if.  In  such  ac- 
tion, the  customer  does  not  show  that  he  has 
BufCered  tangible  or  measurable  loss  or  in- 
Jury  from  the  refusal,  he  shall  recover  only 
nominal  damages.  •  •  •  But  the  better 
authority  seems  to  be  that  even  if  such  ac- 
tual loss  or  injury  Is  not  shown,  yet  more 
than  nominal  damages  shall  be  given.  It 
can  hardly  be  possible  that  a  customer's 
check  can  be  wrongfully  refused  payment 
without  some  Impeachmait  of  bis  credit 
which  must  In  'act  be  an  actual  Injury, 
though  he  cannot,  from  the  nature  of  the 
case,  famish  Independent  distinct  proof 
thereof.  *  •  •  Special  damages  may  be 
shown  by  the  plalntlfif  If  the  plaintiff  be  able, 
but  if  he  be  not  able  the  Jury  may,  never- 
theless, give  such  temperate  damages  as  they 
conceive  to  be  a  reasonable  compensation  for 
that  indefinite  mischief  which  such  an  act 
must  be  assumed  to  have  Inflicted,  according 
to  the  ordinary  course  of  human  events." 
Morse,   Banks  and  Banking,  voL  2,  i  468. 


See,  also.  Bank  of  Commerce  v.  Goos,  38  Neb. 
437,  58  N.  W.  84,  23  L.  R.  A.  190;  Atlanta 
Nat  Bank  v.  Davis,  96  Ga.  336,  23  S.  B.  190, 
51  Am.  St  R^.  139.  In  Patt«w)n  r.  Bank, 
130  Pa.  419,  18  Atl.  632,  17  Am.  St  Rep.  778, 
the  plalntlfT  was  the  trustee  of  several  es- 
tates. Gbief  Justice  Paxton  said:  "Indi- 
vidual and  corporate  business  could  hardly 
exist  for  a  day  without  banking  facilities.  At 
the  same  time,  the  business  of  the  commonity 
would  be  at  the  mercy  of  banks  If  they  conld, 
at  their  pleasure  refuse  to  honor  their  de- 
positors' checks,  and  then  claim  that  sacb 
action  was  th^  mere  breach  of  an  ordinary 
contract,  fbr  which  only  nominal  damages 
could  be  recovered  unless  special  damages 
were  proved.  There  is  something  more  than 
a  breach  of  contract  in  such  cases.  There  is 
a  question  of  public  policy  involved,  as  was 
said  In  First  National  Bank  v.  Mason,  95  Pa. 
lis,  40  Am.  Rep.  632;  and  a  breach  of  the 
Implied  contract  between  the  bank  and  its 
depositor  entities  the  latter  to  recover  snb- 
Btantial  damages."  See  Birchall  v.  Third 
Nat  Bank  (Pa.  C.  P.)  19  Cent  Law  J.  390^ 
and  authorities  collected  in  a  note.  The  dam- 
ages awarded  in  this  case  were  well  within 
this  rale.  As  the  respondent  was  eatltled  to 
recover  more  than  nominal  damages  wltbont 
proving  special  injury,  the  rulings  of  the 
court  upon  the  Introdnction  of  evldoice  to 
which  the  appellant  excepts  were  not  preju- 
dicial, even  If  erroneous. 
Judgment  affirmed. 


UYHRB  V.    SCHLBUDBR  et   aL 
(Supreme  Court  of  Minnesota.    June  8,  1906.) 

1.  Landix>rd  ahd  Tenant— Rxpaibs  bt  Ten- 
art— Neoligencb—Liabilitt  OF  Tenant. 

A  landlord  who  antborizea  his  tenant  on 
the  second  floor  of  a  building  to  reconstruct  a 
porch  and  stairway  suitable  for  such  tenant's 
purposes,  at  his  own  cost,  the  same  to  be  under 
the  tenant's  exclusive  control,  is  liable  to  an- 
other tenant  or  servants,  occupying  the  first 
floor,  for  a  failure  to  exercise  ordinary  care 
in  seeins  that  the  improvement  is  made  reason- 
ably safe. 

[Ed.  Note. — ^Por  cases  In  point,  see  vol.  S2, 
Gent  Dig.  Landlord  and  Tenant,  U  629,  630.] 

2.  Sake. 

The  landlord  does  not  escape  such  obliga- 
tion by  turning  the  whole  matter  over  to  the 
upper  tenant  with  full  authority  to  act;  him- 
self remaining  In  ignorance  of  the  plan  and 
manner  of  executing  the  work.  In  such  caae 
he  stands  in  the  same  relation  to  his  lower  ten- 
ant as  though  he  had  himself  made  the  im- 
provement 

[EJd.  Note. — ^For  cases  in  point  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant  H  629,  630, 
633.] 

3.  8ai[i>— Evidence. 

The  evidence  supports  the  claim  that  the 
platform  was  defectively  constructed,  collapsed 
for  that  reason,  and  that  the  landlord  failed  to 
exercise  the  proper  degree  of  care  to  supervise 
the  Improvement  No  errors. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  How«r  Ooon- 
ty;  Nathan  Klngslegr,  Judge. 
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Action  by  0.  3,  Ifybre  against  Onstav 
Scblender  and  otbers.  Verdict  for  plaintiff, 
and  defendant  Schleuder  appeals.    AflSrmed. 

Lafayette  French  and  Thomas  SpUlane, 
for  appellant  Lovely  &  Dunn  and  Sh^herd 
A  Qitberwood,  ft>r  respondent 

LEWIS,  J.  Appellant  Qustav  Schleuder, 
was  the  owner  of  a  two-story,  and  basement, 
bnlldlng  at  the  city  of  Austin.  One  of  the 
store  rooms  on  the  ground  floor  was  occupied 
by  Mr.  Schwan,  and  the  two  back  rooms, 
with  certain  others,  on  the  second  floor  were 
rented  to  defendant  Forest  Schleuder,  with 
authority  to  rebuild  a  porch  and  stairway  at 
the  rear  at  bis  own  expense,  and  he  made 
improvem^ita  on  the  premises,  Including  a 
new  porch,  to  the  extent  of  about  $000.  Mr. 
Schwan  had  the  use  of  the  basement  which 
he  could  enter  through  an  Inside  trap  door, 
and  also  by  an  outside  door  at  the  rear 
onder  the  porch.  The  respondent,  an  em- 
ploye of  Schwan,  bad  occasion  to  go  into  the 
basement  after  material  and  as  he  was  ascend- 
ing the  outside  stairway  that  portion  of  the 
porch  over  the  stairway  fell  and  some  wood, 
or  timbers,  struck  and  knocked  him  back- 
wards, causing  the  injuries  on  which  this 
action  is  based.  The  trial  resulted  In  a  ver- 
dict for  respondent 

The  court  instructed  the  Jury  that  Mr. 
Schwan  was  In  possession  of  the  lower  story, 
south  portion,  and  basement  of  appellanf  s 
bnlldlng  for  a  boot  and  shoe  store,  under  a 
continuing  lease;  that  under  a  verbal  lease 
appellant  rented  to  his  son,  the  defendant 
Forest  Schleuder,  the  upper  story,  with  au- 
thority to  build  a  new  platform  and  stair- 
way, to  take  tbe  place  of  the  existing  porch 
and  stairway  in  connection  with  a  rear  en- 
trance to  the  second  story,  and  to  make 
It  of  snch  dimensions,  form,  and  shape  as 
be  wished,  but  entirely  at  his  own  expense, 
and  agreed  that  Forest  Schleuder  after  such 
rebuilding  stiould  have  the  exclusive  use 
thereof;  that  respondent  as  the  employe  of 
Schwan,  appellant's  tenant,  had  a  right,  in 
tbe  performance  of  bis  duties,  to  use  the 
outside  stairway  at  the  rear  of  the  building 
leading  to  the  basement,  and  that  he  was 
rightfnlly  there;  that  the  obligation  rested 
upon  the  landlord  to  use  ordinary  care  to 
see  that  the  passageway  to  the  basement 
was  reasonably  safe,  so  far  as  the  acts  of  him- 
self or  his  upper  tenants  were  concerned 
In  constructing  the  new  porch;  that  defend- 
ant Forest  Schleuder  bad  the  right  to  the 
exclusive  use  of  the  porch,  but,  except  as  to 
such  porch  and  stairway,  the  rest  of  the 
space  below  and  in  the  rear  of  the  lot  upon 
which  these  buildings  were  situated  was 
rightfnlly  used  by  all  tbe  other  tenants  of 
appellant;  that  appellant  had  tbe  right 
to  authorize  Forest  Schleuder  to  construct 
the  porch  and  stairway  of  such  dimensions 
and  on  such  plans  as  would  suit  bis  con- 
venience, and,  BO  far  as  such  construction 


affected  tbe  rights  of  tbe  other  toianta,  in- 
cluding Schwan  and  bis  employe,  appellant 
adopted  tbe  porch  and  stairway,  so  rebuilt 
as  his  own  to  the  same  extent  as  though  he 
had  built  it  himself,  and  that  if  the  same 
were  defectively  and  negligently  constructed; 
and  by  reason  thereof,  Injury  was  caused, 
then  appellant  was  liable  therefor.  The 
court  submitted  to  tbe  Jury  for  their  deter- 
mination whether  or  not  tbe  porch  and  stair- 
way were  properly  constructed,  and  in  that 
connection  stated  the  rule  to  be  that  if  the 
same  were  constructed  upon  an  adequate  and 
sufficient  plan,  safe  for  the  ordinary  pur- 
poses for  which  it  was  intended,  fastened, 
and  secured  in  tbe  ordinaiy  manner,  and  up- 
on plans  which  would  be  considered  ordi- 
narily safe,  then  no  liability  would  attach  to 
appellant  The  court  also  submitted  to  tbe 
Jury  a  special  question:  "Did  the  platform 
fall  solely  in  consequence  of  being  over- 
loaded?" to  which  tbe  Jury  answered,  "No," 
and  returned  a  verdict  of  $2,000  against  both 
ai^>ellant  and  defoidant  Error  la  assigned 
for  refusing  to  direct  a  verdict  In  favor  of 
appellant  Oustav  Schleuder,  upon  the  ground 
that  he  was  not  liable  for  any  negligent  acts 
on  the  part  of  his  tenant  Forest  Schleud«-, 
and  appellant  Insists  that  he  was  not  under 
a  covenant  to  keep  the  premises  In  repair; 
that  there  was  no  consent  or  participation  by 
him  in  the  creation  of  the  defect  alleged 
to  have  caused  the  Injuries;  and  that  It 
conclusively  appears  from  tbe  evidence  that 
he  did  not  retain  any  control  whatever  over 
that  portion  of  the  premises  to  b«  rebuilt, 
had  no  knowledge  of  the  character  of  tbe  im- 
provement, did  not  know  that  it  was  defect- 
ively constructed,  and  had  no  knowledge 
of  the  manner  In  which  it  was  used. 

In  our  Judgment  the  case  was  submitted 
to  the  Jury  upon  correct  principles  of  law, 
and  no  substantial  error  was  committed. 
The  doctrine  Invoked  by  appellant  with  re- 
spect to  the  obligation  between  landlord  and 
tenant  has  no  application  to  the  facts  In  this 
case.  It  is  true  there  is  no  Implied  agree- 
ment on  tbe  part  of  a.  landlord  to  repair.  In 
absence  of  covenants  to  the  contrary,  and  It 
has  been  held  that  this  rule  applies  to  a 
common  roof  over  distinct  tenants  occupying 
the  premises  below.  Krueg^r  v.  Ferrant  29 
Minn.  385,  13  N.  W.  158,  43  Am.  Rep.  228. 
The  owner  is  not  liable  to  one  tenant  for  the 
misuse  of  premises  by  another  tenant  unless 
such  jnisuse  constitutes  a  nuisance,  and  In 
this  case  tbe  owner  was  not  responsible  If 
the  porch  fell  by  reason  of  the  fact  that  it 
was  overloaded  with  colli  and  wood  by  the 
tenant  It  does  not  follow,  however,  that 
he  is  not  responsible,  even  if  the  porch  was 
improperly  used  for  storing  material,  pro- 
vided it  was  originally  buUt  upon  a  faulty 
plan  and  was  constructed  In  an  Improper 
and  unsafe  manner  and  fell  by  reason  of 
such  defect  Had  tbe  original  porch  and 
stairway    been    permitted    to    remain    un- 


Digittzed  byLjOOQlC 


278 


108  NORTHWESTERN  REPORTER. 


(Hlnn. 


changed,  and  had  fallen  becanae  of  gradual 
decay,  then  the  owner  would  not  be  respon- 
alblfe,  under  the  doctrine  of  Krueger  v.  Fei^ 
rant,  supra.  But  here  the  liability  la  based 
upon  the  theory  that  the  owner  caused  an 
absolutely  new  construction.  If  the  owner, 
for  purposes  of  his  own,  makes  imt>roTe- 
ments  or  repairs  upon  his  premises,  he  is 
responsible  to  his  tenants  for  the  exercise 
of  ordinary  care  In  so  doing,  and,  In  consti- 
tuting the  codefendant  In  this  case  the 
agent  to  carry  out  such  purpose,  his  obliga- 
tion to  the  tenant  below  was  not  changed, 
nor  was  the  owner  released  by  the  fact  that 
Forest  Schleuder  employed  a  third  party  to 
do  the  work.  In  GUI  v.  Mlddleton,  105  Mass. 
477,  7  Am.  Rep.  548,  it  was  held  that  a  land- 
lord is  liable  to  his  tenant  for  Injuries  result-  i 
Ing  from  a  failure  to  exercise  ordlnnry  skill 
In  making  repairs  upon  premises  even  though 
the  same  were  gratuitous  and  by  the  tenant's 
solicitation.  To  the  same  effect:  Callnhan  v. 
Loughran,  102  Cal.  476,  36  Pae.  835:  Gregor 
V.  Cady,  82  Me.  131,  19  Atl.  108.  77  Am.  St. 
Rep.  46C  In  Wertheimer  v.  Saunders,  95 
Wis.  673,  70  N.  W.  824,  37  L.  R.  A.  148,  it 
was  held- that  the  landlord  who,  though  not 
required  by  the  lease  to  make  repairs,  under- 
takes to  put  a  new  roof  upon  the  leased 
building  at  the  request  of  his  tenant,  was 
bound  to  use  reasonable  care  and  skill  to 
prevent  Injury  by  the  elements  to  the  prop- 
erty of  his  tenant  therein  while  engaged  In 
removing  the  old  and  putting  on  the  new 
roof,  notwithstanding  his  undertaking  was 
without  consideration.  In  that  case  the  rule 
was  applied  that  one  upon  whom  the  law  de- 
volves a  duty  cannot  shift  It  over  upon 
another  so  as  to  exonerate  himself  from  the 
consequences  of  its  nonperformance.  See 
Wllber  v.  Follansbee,  97  Wis.  577,  72  N.  W. 
741,  78  N.  W.  669. 

That  the  porch  was  constructed  in  a  faulty 
manner  and  according  to  a  defective  plan  is 
amply  sustained  by  the  evidence.  The  Joists 
upon  which  the  floor  rested  were  not  mor- 
tised in,  nor  placed  upon  sills  or  crosspleces, 
but  were  held  in  place  by  spikes  driven 
through  from  the  opposite  side  of  the  cross- 
pieces  into  the  ends,  so  that,  according  to 
the  evidence,  when  the  nails  were  somewhat 
rusted  they  failed  to  sustain  the  weight  of 
ordinary  use.  The  special  finding  as  to  the 
effect  of  the  fuel  on  the  porch  eliminates  the 
question  of  Improper  use,  and  the  evidence 
Is  sufficient  to  sustain  the  verdict 

The  charge  to  the  Jury  was  quite  long,  and 
in  the  main  correctly  stated  the  propositions 
of  law  to  be  passed  upon.  In  one  place,  how- 
ever, the  court  used  the  following  language: 
"And,  so  far  as  the  reasonable  safety  of  that 
stairway  was  concerned,  tlie  obligation 
rested  upon  the  defendant  Oustav  Schleuder 
to  use  ordinary  care  to  see  that  that  passagis 
way  was  reasonably  safe  so  far  as  the  acts  of 
himself  or  bis  upper  tenants  were  con- 
cerned."   This  U  assigned  as  error,  upon  the 


ground  that  It  carried  the  suggestion  that  the 
owner  owed  a  continuing  duty  to  Schwan  and 
his  employe  to  see  that  the  porch  was  used 
in  a  reasonably  safe  manner,  but,  when  taken 
in  connection  with  the  specific  and  definite 
statement  of  the  law  and  facts  throughout 
the  charge,  could  not  have  been  misleading. 
The  principle  was  stated  over  and  over 
again  tliat  appellant  Gustav  Schleuder  was 
liable  upon  the  theory  that  in  reconstructing 
the  platform  the  duty  rested  upon  him  to  use 
ordinary  care  and  see  that  it  was  constructed 
in  a  reasonably  safe  way,  and,  by  submitting 
to  the  Jury  an  Independent  question  as  to 
whether  the  accident  was  caused  by  a  misuse 
of  the  porch,  the  Jury  undoubtedly  obtained 
a  clear  view  of  the  theories  of  the  cbmi 
Order  afilrmed. 


HAGBRTY  v.  ST.  PAUL  BRICK  CO, 
(Supreme  Court  of  Minnesota.    July  13,  1906.) 
Mastxb  and  Sksvant— Ikjubt  to  Mirob  Bm- 

PLOTfc— EVIDKNCB. 

In  an  action  to  recover  damages  upon  the 
ground  that  the  master  did  not  properly  in- 
struct its  employs,  a  minor,  bow  to  operate  a 
brick  pressing  machine,  nor  properly  warn  him 
of  the  danger  connected  therewith,  held,  the 
evidence  was  sufficient  to  justify  the  jury  in 
finding  that  the  master  was  guilty  of  the  charge, 
and  in  holding  that  the  employe  was  not  guilty 
of  contributory  negligence. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; William  Louis  Kelly,  Judge. 

Action  by  John  Hagerty,  father  of  John 
Hagerty,  a  minor,  against  the  St  Paul  Brick 
Company.  Verdict  for  plaintiff,  and  from  an 
order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.    Affirmed. 

How,  Butler  ft  Mitchell  and  Keith,  Evans, 
Thompson  &  Falrchlld,  for  appellant  James 
R.  Hickey,  tor  respondent 

LEWIS,  J.  Appellant  was  engaged  In  the 
manufacture  of  pressed  brick,  and  had  three 
powerful,  automatically  operated  machines, 
each  of  which  consisted,  in  part  of  a  cir- 
cular top,  or  table,  about  36  inches  in  diam- 
eter, which  revolved  from  right  to  left  around 
the  center,  and  in  this  top,  which  was  3  feet 
above  the  platform  on  which  the  attendants 
stood,  were  four  moulds,  or  dies,  at  equal  dis- 
tances apart  '<>'  forming  the  brick.  The 
moulds  were  about  six  Inches  from  the  outer 
edge  of  the  table,  were  the  same  length  and 
breadth  as  the  bricks,  but  some  three  inches 
deep.  On  the  machine  in  question  was  a 
quarter  cogwheel,  which,  when  in  motion, 
caused  the  table  to  revolve  by  giving  it  a 
quarter  turn  at  distinct  Intervals,  and  the 
table  made  four  complete  revolutions  per 
minute,  and  was  at  rest  four  times  during 
each  revolution,  each  rest  period  being  three 
times  as  long  as  the  period  of  motion,  remain- 
lug  stationary  at  each  interval  three  seconds, 
and  then  in  one  second  moved  about  20  inches 
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to  the  next  position.  The  machine  pressed 
16  bricks  per  minute,  one  at  each  stop  made, 
and  in  its  operation  a  die  was  first  filled  with 
material  from  the  hopper  while  the  table  was 
at  rest;  then  the  cogwheel  gave  the  table  a 
qnarter  torn,  and  the  die  thus  filled  passed 
to  the  next  position,  where  pressure  was  ap- 
plied to  form  the  material  Into  brick.  In  the 
meantime  another  die  had  passed  to  the  hoi>- 
per  and  was  there  being  filled,  and  then  an- 
other quarter  turn  was  given  the  table,  and 
the  material  that  had  been  pressed  Into  brick 
form  was  carried  to  the  next  position,  and 
by  the  automatic  raising  of  the  bottom  of  the 
die  was  forced  slightly  above  the  surface  of 
the  table  to  be  removed  while  the  table  was 
again  at  rest,  and  the  next  quarter  turn 
would  bring  this  die  from  which  the  brick 
had  just  been  removed  aroimd  nearly  to  the 
hopper;  the  bottom  of  the  die  having  or- 
dinarily dropped  down  in  the  transit  so  as  to 
form  a  mould  to  be  refilled  when  It  again 
came  under  the  hopper  at  the  next  tnm  of 
the  table.  Each  die  was  In  view  of  the  op- 
erators twice,  the  first  time  at  the  position 
where  the  pressed  brick  was  to  be  taken  off, 
and  the  second  time  at  the  position  where  the 
bottom  of 'the  die  had  dropped  down  and  the 
mould  was  empty,  and  at  the  other  positions 
the  dies  were  covered  by  the  hopper  and 
other  parts  of  the  machine.  In  operating  the 
machine,  two  boys  stood  opposite  the  die  de- 
livering the  bricks  and  picked  them  off  al- 
ternately, placing  them  upon  a  small  car  be- 
hind them  and  within  two  or  three  feet  of  the 
machine,  while  a  third  boy,  standing  a  little 
to  their  left,  as  soon  as  each  brick  was  taken 
off,  brushed  the  die  clean  of  sand  and  par- 
ticles, and  also  shoveled  Into  the  hopper  the 
sand  accumulated  on  the  floor  from  the  brush- 
Ings.  The  die  ordinarily  dropped  about  three 
Inches,  leaving  the  mould  empty  at  the  first 
stop  of  the  table  after  the  brick  had  been  re- 
moved, but.  If  It  remained  up  at  that  time  by 
reason  of  grains  of  sand,  it  was  apt  to  go 
down  Immediately  when  the  table  started 
agatn.  To  the  right  of  the  boys  who  picked 
off  bride,  and  within  easy  reach,  was  the  belt 
shifter  by  which  the  machine  could  be  easily 
and  qnickly  stopped.  Respondent's  son,  John 
Hagerty,  began  work  for  appellant  on  Mon- 
day, April  24,  1905,  when  be  was  a  little 
nnder  17  years  of  age.  He  commenced  as  a 
bmsher,  and  worked  at  that  for  a  couple  of 
days,  and  Thursday  noon  was  directed  by  the 
foreman  to  take  off  brick,  at  which  be  work- 
ed until  Friday  noon,  when  the  injury  occur- 
red to  his  fingers.  John  was  returning  from 
the  car  on  which  he  had  placed  a  brick  to  the 
table  to  get  the  next  one  in  order,  but  before 
he  could  get  there  the  brick  had  passed  the 
point  where  it  was  customary  to  remove  it,  to 
the  next  stop,  and  In  this  instance  the  die 
had  not  dropped,  but  remained  in  position, 
and  John  attempted  to  take  the  brick  off  in 
the  manner  taught  him,  when  the  machine 
started,  the  die  dropped,  and  the  fingers  of 
his  lefC  hand  were  caught  In  the  mould  and 


drawn  betwe^i  the  hopper,  or  cross-bar,  and 
the  surface  of  the  table,  so  severely  crushing 
them  that  amputation  was  necessary.  This 
action  was  brought  to  recover  damages,  based 
upon  the  allegation  of  negligence,  in  that  ap- 
pellant failed  to  warn  and  instruct  the  boy 
with  respect  to  dangers  and  risks  which  he 
did  not  know  nor  appreciate.  The  assign- 
ments of  error  challenge  the  order  of  the 
court  in  denying  the  motion  of  appellant,  at 
the  close  of  the  testimony,  to  direct  the  Jury 
to  return  a  verdict  in  favor  of  appellant,  and 
in  denying  its  motion  for  Judgment  In  its  fa- 
vor notwithstanding  the  verdict 

As  above  stated,  after  working  about  two 
days  at  brushing,  respondent  was  set  to  work 
picking  off  brick.  The  foreman  was  a  young 
man  about  21  years  old,  with  limited  ex- 
perience as  a  foreman,  and  he  stated  that 
when  he  put  John  to  work  he  showed  him 
bow  to  brush  the  dies  and  keep  them  clean, 
and  told  him  to  be  careful  not  to  get  his 
fingers  in  the  hole,  and  that  if  a  brick  got 
Into  it  to  let  it  go  and  not  touch  it,  but 
simply  push  in  the  slide,  but  not  to  put  his 
hand  in  the  hole  to  take  any  bricks  out  be- 
cause, if  he  got  his  hand  In  there,  he  would 
lose  It ;  that  he  also  showed  him  how  to  take 
off  brick  when  he  assigned  him  to  that  duty, 
and  worked  for  a  short  time  before  him, 
taking  off  the  brick  and  piling  them  on  the 
car,  showing  him  just  how  to  do  it,  as  he 
did  all  beginners.  John  testified  that  when 
he  applied  to  the  foreman  for  work  he  was 
asked  how  old  he  was,  and,  upon  answer  that 
he  was  16,  the  foreman  said,  "All  right 
*  *  *  tell  Jim  [another  employe]  to  have 
you  brush  on  one  of  the  machines" ;  that  the 
boy  Jim  Relkel  showed  him  how  to  brush  off 
the  dies  and  how  to  shovel  the  sand  from 
underneath  Into  the  hopper,  and  he  went  to 
work;  that  when  he  was  told  to  take  off 
brick  the  foreman  showed  him  how  to  do  it, 
so  as  not  to  break  the  edges  or  comers,  but 
did  not  explain  anything  else,  and  that  no 
one  gave  him  any  Instructions  regarding 
the  machinery  or  dangers  connected  there- 
with; that,  In  operating  the  machine,  broken 
brick  and  brick  that  went  by  were  knocked 
ofl^  sometimes  by  the  bmsher  and  sometimes 
by  the  boys  who  took  away  the  brick,  and 
that  he  himself  had  followed  this  practice, 
and  had  frequently  knocked  off  broken  brick. 
He  also  testified  tbat  he  had  a  few  times 
taken  off  whole  brick  from  the  die  at  the 
place  where  be  was  Injured,  when  the  die 
had  not  dropped  and  the  brick  remained  In 
position,  slightly  above  the  surface  of  the 
table  and  when  he  was  too  late  to  pick  It  off 
at  the  usual  place,  and  that  he  always  took 
it  off  in  the  manner  shown  him.  John  was 
a  boy  of  ordinary  intelligence,  and  so  far  as 
the  record  shows  bad  never  been  employed 
In  any  kind  of  a  factory,  nor  had  ever  had 
anything  to  do  with  machinery.  Previous 
to  his  employment  with  appellant  he  bad 
worked  three  weeks  in  a  brewery  pasting 
labels  on  bottles,  six  months  at  the  Northern 


Digitized  by  ^OOQIC 


280 


108  NORTHWESTERN  REFORTEB. 


(Midi. 


Pacific  general  offices  as  office  boy,  then  for 
a  short  time  he  worked  as  messenger  boy  for 
the  North  American  Telegraph  Company, 
and  for  about  three  months  worked  at  Mann- 
heimer's,  assisting  one  of  the  drivers  In  de- 
livering packages.  The  foreman's  account 
of  the  manner  of  Instructing  this  boy  and 
others  Is  rather  general,  and  not  very  satis- 
factory. It  amounts  to  this:  When  putting 
respondent  to  work  at  brushing,  he  was  told 
to  keep  the  die  clean,  not  to  let  bricks  go  by, 
and  when  necessary  to  push  in  the  slide. 
The  Instructions  were  general  and  had  refer- 
ence simply  to  the  duties  of  respondent,  wliat 
be  was  ezx>ected  to  do  In  the  performance 
of  his  woi^,  and  had  no  special  reference  to 
the  difficulties  or  dangers  attending  the  same. 
The  foreman  says  he  told  the  boys  to  try 
and  not  let  the  brick  go  by,  but  not  to  take 
them  from  the  table  when  they  had  gone  by, 
and  claims  that  he  warned  them  of  the  dan- 
ger of  the  machinery.  Yet  he  was  unable  to 
state  In  any  particular  way  how  he  explained 
the  danger,  nor  does  he  claim  to  have  Indicat- 
ed to  John  the  danger  of  having  his  hand 
caught  and  drawn  under  the  hopper  by  the 
quick  movement  of  the  machine  in  case  he 
might  be  handling  brick  at  or  near  that  point 
when  the  table  started.  Although  the  Yore- 
man  claims  to  have  Instructed  John  as  to  the 
use  of  the  slide,  this  was  denied,  and  it  waa 
the  practice,  presumably  with  the  knowledge 
of  appellant,  for  the  brusher  and  the  other 
boys  to  Indiscriminately  knock  off  spoiled 
brick,  and  not  to  rely  on  the  slide  to  prevent 
the  same  from  causing  the  machine  to  clog. 
It  no  doubt  required  considerable  experi- 
ence to  quickly  lift  off  a  fresh  pressed  brick 
In  such  manner  as  not  to  break  the  edges  or 
corners,  and  while  one  brick  would  be  of  no 
great  value  it  was  perfectly  natural  for  the 
operator,  after  the  brick  had  reached  the 
next  stop,  the  die  not  having  dropped,  to  try 
and  take  it  off  rather  than  knock  it  off  or 
push  In  the  slide,  conceding  be  was  instructed 
to  do  so  on  such  occasions.  Here  was  a  situ- 
ation In  Itself  very  dangerous.  The  circular 
table  moved  so  close  to  the  hopper,  and  the 
point  of  contact  was  only  four  Inches  from 
the  contiguous  die  when  the  table  was  at 
rest  Unless  the  operator  bad  learned  by 
observation  and  experience  that  It  was  dan- 
gerous on  account  of  the  quick  movement  of 
the  table  in  starting,  It  would  be  rather 
natural  to  reach  over  and  try  to  save  the 
brick  by  lifting  it  off  at  that  point,  and,  in 
the  absence  of  express  directions  as  to  the 
danger  of  doing  so.  It  cannot  be  said  as  a 
matter  of  law  that  he  was  guilty  of  contribu- 
tory negligence  in  so  doing.  The  case  differs 
somewhat  from  the  case  of  Truntle  v.  North 
Star  Woolen-Mill  Co.,  67  Minn.  52,  58  N.  W. 
8S2  and  the  general  principles  discussed  there 
hsive  no  application  here.  While  true  that  in 
the  few  days'  experience  John  must  have 
observed  how  the  machine  started  and  stop- 
ped, and  must  have  seen  that  the  table  came 
In  dOM  contact  with  the  bar  and  hopper, 


and  must  have  known  that  If  bis  hand  was 
permitted  to  remain  in  the  die  while  It  pass- 
ed under  the  crossbar  that  it  would  be  seri- 
ously injured,  yet,  under  all  the  circum- 
stances, considering  the  dangerous  and  rapid 
movement  of  the  machine,  the  age  of  the 
boy,  the  nature  of  the  instructions  given  blm, 
his  means  of  observation  and  bis  limited  ex- 
perience, whether  he  appreciated  the  risks 
and  dangers  connected  with  such  attempt 
was  a  question  of  fact,  to  be  determined  by 
the  jury. 
Order  affirmed. 


PEOPLE  ▼.  FISHER. 
(Supreme  Court  of  Michigan.     July  8,  1908.) 

1.  CBIMINAI.  liAW— Inoetkbminatk  Sentkrck 
— Statdtes— Apflicatiow  . 

Where  accused  was  convicted  on  December 
IS,  1904,  of  fonring  a  deed  on  January  13, 
1003,  a  sentence  for  not  less  than  8  nor  more 
than  10  years  under  the  Indeterminate  sentence 
law  of  1903  was  valid  for  the  minimum  period. 

2.  Save— Tbialt-Pbebenox  of  Accttbbd. 

Where  the  record  showed  the  acceptance, 
impaneling,  and  swearing  of  the  jury  in  the 
presence  of  "the  prisoner  at  the  ba{,"  and  the 
progress  of  the  trial  from  day  to  day  thereafter, 
but  failed  to  affirmatively  allege  the  prisoner's 
presence  -on  each  day,  but  on  the  last  day  the 
record  recited  that,  accused  having  been  con- 
victed, he  was  brought  to  the  bar  tor  sentence, 
and,  having  given  no  good  reason  why  sentence 
should  not  be  pronounced,  he  vtas  duly  sen- 
tenced, etc.,  it  sufflcientl;  showed  that  accused 
was  present  when  the  jury  was  impaneled  and 
sworn,  and  when  the  judgment  was  rendered 
which  was  sufficient  to  sustain  the  conviction. 

3.  Same— Abbaionmxnt. 

Where  the  record  disclosed  that,  accused 
having  been  arraigned  at  the  bar  in  open  court, 
and  the  information  having  been  read  to  him, 
he  stood  mute,  whereupon  a  plea  of  not  guilty 
was  entered  by  order  of  the  court,  the  recital 
that  "he  stood  mute"  imported  that  he  was 
requested  to  plead  and  declined  to  do  so. 

4.  Same— Wbit  or  E^ob— Recobd— PsKsnirp- 

TIONS. 

Where  accused's  bill  of  exceptions  merely 
showed  that  the  names  .of  certain  witnesses 
were  indorsed  on  the  information  against  ac- 
cused's objection,  and  that  such  witnesses  were 
sworn  as  witnesses  for  the  people  in  the  cause, 
and,  when  sworn,  the  objection  to  them  was 
renewed,  it  could  not  be  presumed  on  a  writ 
of  error  that  the  witnesses  testified,  or  that 
thebr  testimony  was  material  and  unfavorable  to 
accused. 

Error  to  Circuit  Court,  Calhoun  County; 
Joel  O.  Hoidcins,  Judge. 

Joseph  Fisher  was  convicted  of  forgery, 
and  he  brings  error.    Affirmed. 

Argued  before  McALVAT,  BLAIR,  MONT- 
GOMERT,  OSTRANDER,  and  HOOKER,  JJ. 

Jesse  M.  Hatch  and  Edward  J.  Dennison, 
for  appellant  John  B.  Bird,  Atty.  Oen.,  and 
Joseph  L.  Hooper,  Pros.  Atty.,  for  the  People. 

BLAIR,  J.  The  respondent  wae  convicted, 
December  13,  1904,  of  forging  a  deed  on  Jan- 
uary 13,  1903,  and  was  thereupon  sentenced, 
under  the  indeterminate  sentence  law  of  1903, 
"for  a  period  of  not  less  than  eight  nor  more 
than  ten  years."    Respondent  haa  removed 
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the  record  t»  this  court  for  review  upon  writ 
of  error,  assigning  the  following  errors,  tIz.  : 
"First.  That  said  circuit  Judge  erred  in  sen- 
tencing the  said  Joseph  Fisher  under  the  pro- 
Tlslons  of  Act  No.  136,  p.  168,  of  the  Public 
Acts  of  the  state  of  Michigan  of  the  year 
1903,  for  a  crime  alleged  to  have  been  com- 
mitted on  January  13,  1903.  Second.  The 
said  circuit  Judge  erred  In  pronouncing  any 
sentence  In  said  cause  for  the  reason  that 
the  record  falls  to  show  that  Joseph  Fisher 
was  arraigned  and  requested  to  plead  to  any 
Information  filed  in  said  cause,  because  the 
record  falls  to  show  that  Joseph  Fisher  was 
present  dnrlng  the  trial  and  at  the  time  the 
Jury  rendered  the  verdict  Third.  The  court 
erred  in  pronouncing  sentence  in  said  cause, 
for  the  reason  that  on  the  6th,  7th,  8th,  9th, 
12th,  and  13th  days  of  December,  1904,  the 
record  falls  to  show  that  any  person  was 
tried  in  the  circuit  court  for  the  county  of 
Calhoun.  Fourth.  The  circuit  court  erred 
in  sentencing  John  M.  Beckman  after  his 
plea  of  nonidentity  without  issue  having  been 
joined  by  the  prosecuting  attorney.  Fifth. 
Hie  court  erred  In  sentencing  John  M.  Beck- 
man  for  a  crime  committed  by  Joseph  Fisher. 
Sixth.  The  court  erred  in  permitting  the  In- 
dorsement of  the  names  of  George  Brunner, 
Bose  Bmnner.  and  Belle  M.  Coleman  oh  the 
Information  filed  In  said  cause,  against  the 
objection  and  exception  of  respondent  and 
his  attorneys,  and  permitting  them  to  be 
sworn." 

First  This  assignment  Is  disposed  of  by 
our  previous  decisions.  The  sentence  was 
valid  for  the  minimum  period  thereof.  In 
re  Lambrecht  (Mich.)  100  N.  W.  606;  In  re 
Marlon  (Mich.)  103  N.  W.  612, 

Second  and  Third.  The  record  shows  the 
following  entry  on  November  21, 1904 :  "The 
People  of  the  State  of  Michigan  v.  Joseph 
Fisher.  Joseph  Fisher,  the  respondent  in 
this  cause,  having  been  arraigned  at  bar  In 
open  court,  and  the  Information  having  been 
read  to  him  by  Craig  C.  Miller,  assistant 
prosecuting  attorney,  stood  mute,  whereupon 
a  plea  of  not  guilty  was  entered  by  order  of 
the  court  Joel  C.  Hopkins,  Circuit  Judge." 
Also  the  following  on  December  6,  1904: 
"The  People  of  the  State  of  Michigan  ,t. 
Joseph  Fisher.  Joseph  Fisher,  the  respondent 
in  this  cause,  being  present  in  court  and  trial 
ordered.  Thereupon  a  jury  was  called  and 
examined  in  part  Joel  C.  Hopkins,  Circuit 
Judge."  And,  upon  December  6th,  the  follow- 
ing: "The  People  of  the  State  of  Michigan  v. 
Joseph  Fisher.  In  this  cause  the  jury  here- 
tofore called  were  more  fully  examined,  and 
as  accepted  were  as  follows,  to  wit:  Andrew 
Harrigan,  Nelson  Palmiter,  Dwlgtat  Peters, 
Clarence  Castle,  Jolm  Finley,  Charles  Bull, 
John  F.  Hartung,  Wm.  E.  Ansterburg,  "Wil- 
liam Henson,  Frederick  May,  Will  H.  Ives, 
and  Warren  Archer,  who  were  duly  Impanel- 
ed, tried  and  sworn,  well  and  truly  to  try, 
and  true  deliverance  made  between  th* 
people  of  this  state  and  the  prisoner  at  the 


bar  whom  they  should  have  in  charge,  accord- 
ing to  the  evidence  and  the  laws  of  this  state, 
sat  together  and  heard  the  proofs  and  allega- 
tions of  the  parties  In  part"  The  record 
shows  the  acceptance.  Impaneling,  and  swear- 
ing of  the  jury  upon  December  6th  in  the 
presence  of  "the  prisoner  at  the  bar"  and 
the  progress  of  the  trial  from  day  to  day 
thereafter  to  the  13th  of  December,  but  does 
not  affirmatively  allege  the  presence  of  the 
respondent  On  the  13th  of  December,  the 
following  entry  appears:  "The  People  of  the 
State  of  Michigan  v.  Joseph  Fisher.  Joseph 
Fisher,  the  respondent  in  this  cause,  having 
been,  by  the  verdict  of  the  jury,  duly  con- 
victed of  the  crime  of  forgery,  as  appears  by 
the  record  thereof,  and  having  been,  upon 
motion  of  Joseph  L.  Hooper,  prosecuting  at- 
torney, brought  to  the  bar  for  sentence,  and 
having  been  there  asked  if  he  had  anything 
to  say  why  judgment  should  not  be  pro- 
nounced against  him,  and  alleging  no  good 
reason  to  the  contrary,  therefore,  be  It  order- 
ed and  adjudged  by  the  court  now  here  tliat 
the  said  Joseph  Fisher  be  and  remain  con- 
fined In  the  Branch  State  Prison,  at  Mar- 
quette, for  a  period  of  not  less  than  eight 
years  nor  more  than  ten  years  from  and  In- 
cluding this  day.  Joel  0.  Hopkins,  Circuit 
Jndge."  This  record  clearly  shows  the  ar- 
raignment of  the  respondent  and  that  the 
information  was  read  to  him.  The  recital 
that  be  stood  mute  clearly  Imports  that  be  was 
requested  to  plead  and  declined  to  do  so, 
"whereupon  a  plea  of  not  guilty  was  entered 
by  the  court"  There  was  no  showing  of  this 
kind  in  Grigg  v.  People,  81  Mich.  471.  The 
record  also  affirmatively  shows  the  respond- 
ent's presence  on  the  first  day,  and  when  the 
jury  was  Impaneled  and  sworn,  and  when  the 
judgment  was  rendered,  and  Is  sufficient  to 
sustain  the  judgment  Grimm  v.  People,  14 
Mich.  300;  People  v.  Ormsby,  48  Mich.  494, 
12  N.  W.  671. 

Fourth.  The  record  does  not  disclose  that 
any  person  by  the  name  of  John  M.  Beckman 
was  In  any  way  connected  with  the  proceed- 
ings, nor  does  it  show  any  plea  of  nonidentity. 

Fifth.  There  Is  no  foundation  In  the  record 
for  this  assignment 

Sixth.  There  is  no  testimony  set  forth  In 
the  bill  of  exceptions,  and  nothing  therein  or 
In  the  record,  to  show  that  the  witnesses  re- 
ferred to  gave  any  testimony  whatever.  The 
bill  of  exceptions  merely  shows  that  their 
names  were  Indorsed  on  the  Information 
against  respondent's  objection,  and  that: 
"Said  witnesses.  Belle  M.  Celeman,  George 
and  Rosa  Brunner,  were  sworn  as  witnesses 
for  the  people  in  said  cause,  and,  when  sworn, 
the  objection  above  made  was  renewed." 
We  cannot  presume  that  after  the  objection, 
the  witnesses  testified  or  that  their  testimony 
was  material  and  unfavorable  to  respondent. 
In  the  state  of  the  record,  we  cannot  con- 
sider this  assignment. 

The  judgment  is  affirmed  for  the  minimum 
term  of  eight  years. 
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SIMMONS  «t  al.  ▼.  BOARD  OF  SUPERVIS- 
ORS OF  ALCONA  COUNTY  et  *1. 
(Supreme  Court  of  Michigan.     July  3,  1006.) 
Appeai.  —  Obdkrs    Revizwabuc  —  MoDinoA- 

TION  OF  PBELIMINAKT  INJUNCTION. 

No  appeal  lies  from  an  order  modifying 
a  preliminary  injunction,  nor  from  an  order 
refusing  to  set  such  order  aside. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  i  679.] 

Appeal  from  Circuit  Court,  Alcona  County, 
In  Chancery;  Main  J.  Connlne,  Judg& 

Suit  by  Jamee  Slmmona  and  others  against 
the  board  of  supervlBors  of  Alcona  county 
and  others.  From  an  order  modifying  a  pre- 
liminary Injunction,  and  from  an  order  refus- 
ing to  set  such  order  aside,  complainants  ap- 
peal.   Appeal  dismissed. 

Argued  before  McALVAY,  BLAIR,  MONT- 
GOMERY, OSTRANDBR,  and  HOOKER,  JJ. 

L.  G.  Dafoe,  for  appellants.  O.  H.  Smith, 
Pros.  Atty.,  for  appellees. 

MONTGOMERY,  J.  The  complainants 
filed  a  bill  of  complaint  praying  an  In- 
junction restraining  the  defendants  from  re- 
constructing a  jail  building.  A  preliminary 
Injunction  was  Issued  In  accordance  with  the 
prayer  of  the  bill.  On  a  motion  for  dissolu- 
tion of  the  Injunction  filed  by  defendants, 
an  order  was  made  modifying  the  Injunction 
so  as  to  limit  Its  scope  to  restraining  the  de- 
fendant to  expending  more  than  $500  per 
year  In  repairing  the  Jail  building.  Com- 
plainants moved  to  set  aside  the  order 
modifying  the  Injunction.  This  motion  was 
denied,  and  an  appeal  has  been  taken  from 
both  decisions. 

An  appeal  does  not  lie  from  either  order. 
Bank  V.  Kent  Circuit  Judge,  43  Mich.  292, 
6  N.  W.  627;  Bolnay  v.  Coats,  17  Mich.  411; 
Spencer  v.  Steams,  28  Mich.  463;  SchufTert 
V.  Grote,  83  Mich.  263,  47  N.  W.  254.  This 
is  of  less  consequence  to  the  parties,  as 
since  the  appeal  was  taken  the  legal  ques- 
tions Involved  have  been  considered  In  At- 
torney General  v.  Montcalm  Supervisors 
(Mich.)  104  N.  W.  792. 

The  appeal  will  be  dismissed,  and  the  case 
remanded  for  further  proceedings. 


MAGAHAY  et  al.  v.  BOARD  OF  SUPERVIS- 
ORS OF  ALCONA  COUNTY  et  al. 
{Supreme  Court  of  Michigan.     July  8,  1906.) 

Appeal  from  Circuit  Court,  Alcona  Coun- 
ty, in  Chancery ;  Main  J.  Connlne,  Judge. 

Suit  by  David  C.  Magahay  and  others 
against  the  board  of  supervisors  of  Alcona 
county  and  others.  From  an  order  modify- 
ing a  preliminary  Injunction,  complainants 
appeal.    Dismissed. 

Argued  before  McALVAY,  BLAIR.  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

L.  G.  Dafoe,  for  appellants.  O.  H.  Smith, 
Pros.  Atty.,  for  appellees. 


OSTRANDER,  J.  This  case  Is  ruled  by 
James  Simmons  et  al.  v.  Board  of  Super- 
visors of  Alcona  Ciounty  et  al.,  supra,  in 
which  an  opinion  of  this  court  has  Just  been 
handed  down. 

The  appeal  is  dismissed,  and  the  record 
remanded  for  further  proceedings.  Mo  costs 
are  awarded. 


FELL  T.  GORMAN. 
(Supreme  Court  of  Michigan.     July  8,  1906.) 

1.  Gabnishment— Pbockedings  to  PBOctmr— 

JUBIBDICTION    OF    GaBNISUEE. 

Where  an  affidavit  in  garnishment  set  up 
that  plaintiff  Tras  a  resident  of  C.  county,  ana 
that  the  principal  defendant  and  garnishee  were 
residents  of  W.  county,  and  the  writ  waa  served 
on  the  garnishee  in  W.  county,  and  copies  of 
the  writ  and  usual  notice  to  appear  were  served 
upon  the  principal  defendant  without  the  state, 
no  service  having  been  made  in  C.  county,  the 
court  acquired  no  jurisdiction  over  the  garnishee. 
[Ed.  Note.^For  cases  in  point,  see  voU  24, 
Cent  Dig.  Garnishment,  t  141.] 

2.  Appeabancb— Plea  to  Jcbisdiction— Ef- 

FEfCT 

The  distinction  between  pleas  to  the  Juris- 
diction and  pleas  in  al>atement  prevailing  at 
common  law  not  being  recognized,  and  circuit 
court  rule  6  providing  that  the  plea  of  general 
issue  may  be  filed  with  a  plea  in  abatement,  a 
plea  Co  the  jurisdiction  may  be  put  in  by  attor- 
ney, instead  of  in  prraria  persona,  without 
admitting  jurisdiction  of  the  person. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appearance,  U  2J-SS,  48.] 

Error  to  Circuit  Court,  Calhoun  County; 
Joel  C.  Hopkins,  Judge. 

Action  by  William  I.  Fell  against  one 
Riley;  John  J.  Gorman,  garnishee.  Judg- 
ment against  the  garnishee,  and  he  brings 
error.  Reversed,  and  writ  quashed  as  to  the 
garnishee. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDBR,  and  HOOKER,  JJ. 

Tarsney  &  Fit^atrlck  and  Bernard  J. 
Onen,  for  appellant.  Williams  &  Beck,  for 
appellee. 

BLAIR,  J.  Appellant  prosecutes  bis  vrrit 
of  error  to  review  a  judgment  rendered 
against  him  as  garnishee  defendant  Plain- 
tiff brought  suit  against  one  Riley  upon  a 
promissory  note,  and  on  the  same  day  in- 
stituted proceedings  in  garnishment  against 
appellant  The  affidavit  in  garnishment  set 
up  that  plaintiff  was  a  resident  of  Calhoun 
county  and  that  Riley  and  Gorman  were  resi- 
dents of  Wayne  county.  The  writ  was  served 
upon  Gorman  in  Wayne  county,  and  copies  of 
the  writ,  etc.,  were  served  upon  Riley  at 
Chicago,  111.,  together  with  the  usual  notice 
to  appear  within  30  days.  No  service  of  any 
kind  was  made  in  Calhoun  county.  The 
other  proceedings  In  the  case  will  be  found 
sufficiently  set  forth  In  Grorman  v.  Calhoun 
Circuit  Judge  (Mich.)  103  N.  W.  567. 

The  record  presents  two  questions  for  out 
determination:  (1)  Did  the  service  of  the 
writ    of    garnishment    confer    Jurisdiction? 
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(2)  DM  the  flllng  of  the  plea  to  the  Jnrla- 
dlctlon  b7  attorney,  Instead  of  in  propria 
persona  admit  Jurisdiction? 

1.  No  aervice  of  any  kind  baving  been 
made  in  Callionn  county,  tbe  eervlce  of  the 
writ  npon  Gorman  in  Wayne  county  was  In- 
sufiBcient   to   confer   Jursdiction    over   him. 

Pet^le  T.  Circuit  Judge,  26  Mich.  100; 
Moore  t.  CSrcult  Judge,  55  Mich.  84,  20  N.  W. 
801 ;  Stem  t.  Circuit  Judge,  105  Mich.  685,  63 
N.  W.  968. 

2.  Treating  of  pleas  to  the  Jurisdiction, 
Mr.  Chitty  says:  "Pleas  of  this  description, 
though  in  effect  they  abate  the  writ,  yet  differ 
from  pleas  in  abatement  principally  in  three 
points,  viz.,  that  they  must  be  pleaded  in 
person,"  etc.  "Pleas  to  the  Jurisdiction  most 
be  pleaded  in  person  because  the  appointment 
of  an  attorney  of  the  court  admits  its  Juris- 
diction; but  pleas  in  abatement  in  general 
may  be  pleaded  by  attorney,  because  the  Juris- 
diction of  the  court  in  the  latter  case  Is  not  dis- 
puted." 1  Chitty  on  Pleadings  (16th  Ed.)  pp. 
SCO,  688.  The  distinction  between  pleas  to 
the  Jurisdiction  and  pleas  In  abatement  which 
prevailed  at  the  common  law  has  not  been 
recognized  by  this  court.  National  Fraternity 
T.  Circuit  Judge,  127  Mich.  186,  86  N.  W.  640. 
It  follows,  therefore,  that  pleas  to  the  Juris- 
diction, like  ordinary  pleas  in  abatement,  may 
be  pnt  in  by  attorney  without  admitting 
jurisdiction  of  the  person.  The  same  result 
follows  from  the  provisions  of  circuit  court 
rule  6.  Having  provided  that  a  plea  of  the 
general  tasue  may  be  filed  with  the  plea  in 
abatement  which  could  certainly  be  signed 
by  attorney  withont  waiving  the  plea  in 
abatement,  it  would  seem  illogical  to  hold 
that  tbe  dilatory  plea  must  be  signed  by  the 
party  in  person. 

The  Judgment  la  reversed,  and  the  writ 
quashed  as  to  the  defendant  Gorman. 


cm    OP  DETROIT   V.   HOSMBR,   Circuit 

Judge. 
(Supreme  Court  of  Michigan.     July  8,  1906.) 

Apfealt— ExTENBion  ov  TiiiB  TO  Srrnjc  Cass 
— Stattitobt  Pbovisiors. 

Pob.  AcU  1905,  p.  178,  No.  129,  granting 
drcnit  courts  power  to  extend  the  time  for 
making  and  filuiK  a  settled  case  for  one  year 
after  ue  filing  of  the  decree  on  special  motion, 
doe  cause  shown,  and  notice  to  the  opposite 
party,  in  accordaiice  with  the  rales  of  court, 
does  not  cover  a  case  before  the  court  on  an 
oral  demurrer  to  tbe  amended  bill  of  complaint, 
and  not  on  pleadings  and  proo&. 

On  rehearing.    Denied. 

For  former  report,  see  106  N.  W.  899. 

PER  CURIAM.  Upon  a  rehearing  of  this 
case  (106  N.  W.  399)  it  conclusively  appears 
that  the  case  was  not  before  us  upon  plead- 
ings and  proofs,  but  upon  an  oral  demurrer 
to  the  amended  bill  of  complaint  The  case 
therefore  did  not  come  within  the  statute, 
and  Its  constmctlon  was  not  properly  before 


US.  Tbe  construction  of  this  statute  In  con- 
nection with  rule  47  is  of  considerable  im- 
portance to  tbe  profession.  We  may  have 
been  In  error  in  the  conclusion  reached  In 
the  former  opinion.  We  therefore  choose  to 
withhold  a  final  determination  as  to  the  con- 
struction of  the  statute  until  a  case  la 
brought  before  us  directly  Involving  the 
question. 

The  court  below  was  correct  in  refusing 
to  settle  the  case  for  the  reason  above  stated, 
and  the  writ  is  therefore  denied  without 
costs. 


DAHROOGE  v.  PBRB  MARQUETTE  R.  CO. 
(Supreme  Court  of  Michigan.     July   3,  1906.) 

1.  Carbiers— Baooaoe  —  Mebohandise  Oab- 
BiED  AS  Baooaoe— NoTicx  or  Natdbb  or 
Goods. 

In  order  to  charge  a  railroad  company  with 
liability  for  articles  of  merchandise  tendered 
and  accepted  aa  l>aggage,  it  need  not  be  shown 
that  the  agent  of  the  railroad  company  was  ex- 
pressly notified  that  the  articles  were  merchan- 
dise, but  it  is  sufficient  If  the  agent  had  notice 
or  knowledge  sufficient  to  put  him  on  inquiry. 
[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.   Dig.   Carriers,   ({   1621,   1531-1534.] 

2.  Tbial— ABOtJiMRis— Pailube  to  Call  Wit^ 

N  ESSES. 

In  an  action  against  a  railroad  company 
to  recover  damages  for  loss  of  baggage,  a  state- 
ment of  plaintiff's  attorney  in  argument  that 
no  witness  bad  lieen  called  to  show  ttiat  the 
goods  contained  in  the  baggage  were  not  worth 
what  plaintiff  claimed  them  to  be,  that  if  the 
defendant  had  had  a  good  defense  it  would  have 
brought  witnesses  to  testify  that  the  goods  were 
not  of  such  value,  and  that  the  defendant  had 
behind  it  all  the  money  it  needed  to  do  business, 
was  not  cause  for  reversal,  although  the  refer- 
ence to  defendant's  ability  to  procure  witnesses 
should  have  been  omitted. 

Error  to  Superior  Court  of  Grand  Rapids ; 
William  J.  Stuart,  Judge. 

Action  by  George  Dabrooge  against  the 
Pere  Marquette  Railroad  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Argued  before  CARPENTER,  C.  J.,  and 
MONTGOMERY,  OSTRANDER,  HOOKER, 
and  MOORE,  JJ. 

Charles  McPberson  (P.  W.  Stevens,  of 
counsel) ,  for  appellant  G.  A.  Wolf  (S.  Wes- 
sellus,  of  counsel),  for  appellee. 

CARPENTER,  0.  J.  The  plaintiff  la  a  mer- 
chant, who  travels  from  place  to  place  by 
rail,  taking  with  him  his  stock,  consisting.  In 
large  part  of  fine  silk  apparel  for  ladles. 
On  October  25,  1904,  he  was  at  Ludlngton, 
and,  desiring  to  go  to  Traverse  City,  pur- 
chased a  ticket  over  defendant's  line  and  had 
his  goods  checked  as  baggage.  He  had  four 
parcels  with  htm— one  zinc  trunk,  two  large 
telescopes,  and  a  hand  satchel.  The  last  he 
did  not  check,  but  the  first  three  were  check- 
ed and  mnrked  on  the  agent's  memorandum, 
"Z.  T.,  Tel.  and  S.  C.,"  meaning  zinc  trunk, 
telescope,  and  sample  case.    Plaintiff  testl- 
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fled  that  he  told  the  agent  that  be  was  a 
sample  merchant.  The  agent  testified  that 
plaintiff  said  nothing  to  him  as  to  the  con- 
tents of  the  baggage  and  that  be  did  not  have 
any  knowledge  of  Its  contents.  One  of  the 
telescopes  was  never  delivered  to  plaintitf, 
and  this  action  was  brought  to  recover  the 
value  of  Its  contents.  Judgment  passed  for 
plaintiff  In  the  sum  of  $1,325.  Defendant 
brings   error. 

The  trial  judge  charged  the  Jury  as  fol- 
lows: "If  a  passenger  ships  merchandise  In 
his  trunk,  without  notice  to  the  railroad  com- 
pany or  knowledge  on  its  part  of  the  contents 
of  the  trunk,  the  company  Is  not  responsible 
for  Its  loss.  It  la  the  duty  of  the  passenger 
to  give  the  carrier  notice  that  his  trunk 
contains  merchandise,,or  things  which  cannot 
be  included  as  baggage,  unless  the  carrier  has 
Icnowledge  that  the  contents  of  a  trunk  are 
not  baggage  but  merchandise.  For  the  pur- 
pose of  showing  that  the  defendant  had  no- 
tice, yon  have  heard  the  testimony  of  the 
plaintiff  as  to  his  conversation  with  the  bag- 
gageman Smith,  at  Ludlngton,  when  he  check- 
ed the  baggage.  You  have  also  heard  the  tes- 
timony of  Baggageman  Smith  In  regard  to 
what  took  place,  and  it  is  for  you  to  say 
whether  tbe  baggageman,  Mr.  Smith,  was  no- 
tlfled  or  had  sufficient  knowledge  from  the 
facts  surrounding  the  case  that  the  contents 
of  this  telescope  was  merchandise  or  not 
The  notice  to  tbe  railroad  or  its  agent  need 
not  be  an  express  notice  if  the  agent  or  the 
company  had  sufficient  notice  or  knowledge 
of  the  facts  to  put  a  person  on  Inquiry  It  Is 
equivalent  to  notice.  If  you  find,  by  a  fair 
preponderence  of  the  evidence,  that  the  plain- 
tiff was  a  passenger  as  claimed,  and  that  be 
informed  the  defendant's  agent,  the  baggage- 
man at  Ludlngton,  when  he  checked  the  bag- 
gage and  telescope,  that  they  contained  sam- 
ples or  merchandise,  and  that  they  bad  notice 
in  any  way,  and  that  the  goods  in  question 
while  in  transit  were  lost  by  the  defendant's 
negligence,  such  information  is  sufficient  no- 
tice to  r«)der  the  defendant  liable  for  such 
negligent  loss ;  bat  If,  on  the  other  hand,  you 
do  not  find,  1^  a  fair  preponderance  of  the 
evidence,  that  the  plaintiff  informed  the 
baggageman,  the  agent  at  Ludlngton,  when 
he  checked  the  baggage,  or  that  he  and  the 
company  did  not  know  the  character  of  the 
baggage,  that  the  telescope  in  question  con- 
tained samples  or  merchandise,  I  say,  tf 
you  do  not  find  that  to  be  the  fact,  that  would 
be  the  end  of  tbe  case,  and  your  verdict 
would  hare  to  be  no  canse  of  action.  But  tbe 
passenger  cannot  require  the  railroad  company 
to  carry  as  baggage  to  be  checked  on  his  ticket 
articles  of  merchandise  which  the  passenger 
carries  to  sell  or  exhibit  as  samples.  The  arti- 
cles of  women's  wearing  apparel  which  the 
plaintiff  claims  to  have  lost  were  not  such  arti- 
cles as  be  was  entitled  to  have  checked  as  his 
personal  baggage ;  but  nnlees,  as  I  have  said, 
you  find  that  the  agent  of  tbe  defendant  who 
received  such  articles  at  Ludlngton  as  plain- 


tiff's baggage  was  notified,  or  tbe  company 
had  knowledge,  that  the  satchel  or  telescope 
which  the  plaintiff  claims  to  have  lost  ccm- 
talned  articles  of  merchandise  not  Intended 
for  the  personal  use  of  the  plaintiff  on  bis 
journey,  your  verdict  must  be  for  the  defend- 
ant" 

Error  is  assigned  open  that  portion  of  the 
Instruction  which  states  that  notice  to  the 
agent  need  not  be  express  notice,  but  that 
if  the  agent  or  the  company  has  sufficient 
notice  or  knowledge  to  put  a  person  on  In- 
quiry, It  is  equivalent  to  notice.  In  rlew  of 
the  Issue  presented.  It  must  be  Inferred  that 
the  jury  would  understand  from  this  instruc- 
tion that  the  agent  must  before  liability 
could  be  affirmed,  be  found  to  have  had 
knowledge  that  the  parcels  contained  some- 
thing other  than  the  plaintiffs  personal  lug- 
gage. In  Amory  v.  Wabash  R.  R.  Co.,  130 
Mich.  407,  90  N.  W.  28,  It  was  said:  "It  la 
the  duty  of  the  passenger  to  give  the  carrier 
notice  that  his  trunk  contains  merctiandlse 
or  things  which  cannot  be  included  as  bag- 
gage, unless  the  carrier  has  knowledge  that 
the  contents  of  the  trunk  are  not  baggage, 
but  merchandise."  It  was  also  held  that 
knowledge  was  equivalent  to  notice.  And  in 
that  case  It  was  permitted  the  jury  to  find 
knowledge  without  proof  of  direct  notice.  It 
would  seem  to  follow  that  notice  of  such 
facts  as  show  that  the  agent  had  direct  knowl- 
edge that  the  plaintiff  was  sending  something 
other  than  his  personal  luggage  was  sufficient 
to  call  upon  the  agent  to  make  inqnlry. 
Wade  on  Notice,  t  11.  A  charge  in  the  lan- 
guage of  the  one  nnder  consideration  was  dis- 
tinctly approved  in  Railway  Co.  v.  Millinery 
Go.  (Tex.  Civ.  App.)  2»  S.  W.  196.  See,  also, 
Sloman  v.  Railway  Ck).,  67  N.  Y.  208.  In 
Railway  Co.  v.  McGahey,  63  Ark.  344,  38  S. 
W.  659,  36  L.  R.  A.  781,  58  Am.  St  Rep.  Ill, 
it  was  said:  "When  a  passenger  presents  to 
the  carrier  for  transportation  his  goods  and 
chattels,  and  makes  known  what  they  are 
or  exposes  them  to  view  or  packs  them  in  a 
way  to  give  to  any  one  concerned  good  reason 
to  understand  and  know  that  they  are  not 
usually  carried  as  baggage,  and  demands 
transportation  of  them  as  bis  luggage,  and 
the  carrier  receives  and  carries  them  accord- 
ingly, be  will  be  responsible  for  them  as  bag- 
gage, notwithstanding  he  was  not  bound  to 
accept  and  transport  than  as  such."  See 
note  to  this  case  In  36  L.  R.  A.  781,  where  the 
cases  are  collated. 

In  the  conrse  of  tbe  argument  of  plain- 
tiff's counsel,  he  used  the  following  language: 
"They  brought  a  man  over  here  from  Fried- 
man's to  do  what?  To  swear  that  these 
goods  had  a  certain  value.  If  they  bad  a 
good  defense  in  this  case,  th^  would  have 
come  here  with  witnesses  to  swear  that  there 
were  no  goods  of  this  value  made  to  sell. 
That  would  have  been  a  good  defense.  This 
town  Is  full  of  silk  bouses  and  dry  goods 
clerks.  Have  yon  heard  from  a  single  wit- 
ness In  this  case  who  comes  here  to  testify 
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tbat  garments  of  this  rustle  silk  and  Chinese 
silk,  worth  $35  to  $00,  are  not  made  and  are 
not  sold  to  these  women?  No;  not  a  word 
about  that.  This  railway  company  has  be- 
hind It  all  the  money  It  needs  to  do  bnslness. 
Ur.  McPherson:  I  take  an  exception  to  tbat 
statement  Mr.  Wesselius:  Is  there  any 
harm  In  saying  that  the  railway  company 
has  money  sufficient  to  do  business  with.  It 
Is  within  their  province  and  It  was  within 
their  power  to  take  the  deposlton  of  the  one 
man  who  brought  these  goods  to  the  city  of 
Grand  Rapids."  Mo  request  was  preferred 
to  the  court  covering  the  subject;  but  on  a 
motion  for  a  new  trial  It  was  urged  that  this 
was  prejudicial  to  defendant,  and  error.  The 
case  of  Cavanaugh  v.  Riverside  Twp.  (Mich.) 
99  N.  W.  876,  Is  cited  In  support  of  this 
claim.  In  that  case  the  comment  on  defend- 
ant's failure  to  call  a  witness  went  farther. 
PlalntlfTs  counsel  undertook  to  tell  the  Jury 
what  the  witness  would  have  been  compelled 
to  testlfjr  to  If  placed  on  the  stand.  In  the 
present  case  the  comment  called  attention 
to  the  absence  of  testimony  only.  While 
the  reference  to  the  defendant's  ability  to 
procure  witnesses  should  have  been  omit- 
ted, we  agree  with  the  trial  Judge  that  It  was 
not  calculated  to  prejudice  the  jury.  No 
appeal  was  made  to  the  Jury,  except  one 
baaed  on  the  absence  of  testimony  to  meet 
the  case  made  by  the  plalntlfT. 
No  error  appears.   Judgment  aflbmed. 


NORTH  et  aL  T.  GLOBE)  FENCE  CO.  et  aL 
(Snprane  Court  of  Michigan.     July  8,  1906.) 

1.  Mkchamics'  IjIxns— Matkbiai.  Not  TJsid 
m  BuiuJiRO. 

A  materialman's  lien  cannot  be  enforced 
aralnst  the  building  for  materials  not  used  in 
the  construction  thereof. 

(Ed.  Note. — ^For  cases  in  point,  see  voL  84, 
Cent.  Dig.  Mechanics'  Liens,  |  61.J 

2.  Same— Tm  vob  Fiuno  Libh. 

Where,  after  the  delivery  of  brick  required 
for  the  construction  of  a  building,  the  contract- 
or ordered  another  car  load  of  brick,  stating 
that  they  also  were  for  use  In  the  building, 
but  which  In  fact  were  not  so  used,  nor  de- 
livered to  the  owner  of  the  building,  the  period 
within  which  the  manufacturer  of  brick  mi^ht 
file  a  notice  of  lien  did  not  run  from  the  time 
the  last  car  load  of  brick  was  delivered  to  the 
contractor. 

(Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Mechanics'  Liens,  {{  190-207.] 

Anpeal  from  Circuit  Court,  Lenawee  Coun- 
ty, In  Cliancery;  Ouy  M.  Chester,  Judge. 

Action  by  Oeorge  M.  North  and  another 
against  the  Globe  Fence  Company  and  others, 
in  wUch  the  Colllngwood  Brick  Company  as- 
serted a  lien  for  materials  furnished  in  the 
construction  of  a  building.  From  a  Judgment 
establisliing  the  Uen,  the  Globe  Fence  Com- 
pany appeals.    Reversed. 

Argued  before  CARPENTER,  C.  J.,  and 
MONTGOMERY,  OSTRANDER,  HO(«BR, 
and  MOORE,  JJ. 


Fellows  &  Chandler,  for  appellant.  Ly- 
man B.  Trumbull,  for  appellees  North  and 
others.  Martin  8.  Dodd,  for  appellee  Col- 
llngwood Brick  Company. 

HOOKER,  J.  Briefly  stated,  the  facts  In 
thts  case  are  ttiat  Tobln  ft  Co.,  having  con- 
tracted with  the  Globe  Fence  Company  to 
furnish  necessary  materials  and  erect  a  fac- 
tory for  It  near  Hudson,  Mich.,  made  a  con- 
tract with  the  Colllngwood  Brick  Company, 
of  Toledo,  Ohio,  to  furnish  them  with  brick 
for  the  Job,  estimated  to  require  about 
275,000.  The  brick  company  furnished  276,- 
000  brick,  shipping  them  to  Tobln  &  Co.  at 
Hudson,  the  last  car  load  being  shipped  July 
1st  Afterward  Tobln  &  Co.  wrote  to  the 
brick  company  asking  the  shipment  of  another 
car  load  to  finish  the  factory,  and  It  was 
shipped  to  Tobln  &  Co.  August  Ist  The  car 
was  left  on  the  track  in  front  of  the  depot 
at  Hudson  for  a  few  days,  and  then  It  was 
pushed  onto  a  siding,  where  the  brick  were 
unloaded  by  one  Keefus,  for  whom  Tobln  & 
Co.  ordered  them.  They  were  not  delivered 
at  the  factory,  nor  was  any  portion  of  them 
used  in  the  construction  of  the  factory.  The 
Globe  Fence  Company  knew  nothing  of  their 
shipment,  nor  was  it  advised  of  any  purchase 
of  brick  from  Tobln  &  Co.  by  Keefus.  Both 
it  and  Keefus  were  Ignorant  of  the  fact  tbat 
Tobln  &  Co.  had  not  paid  for  all  brick  bought 
by  them,  and  neither  bad  any  design  to  de- 
fraud any  person  in  connection  with  the 
transaction.  Tobln  &  Co.  did  not  pay  for 
the  brick,  being  In  arrears  some  $1,750.  The 
Colllngwood  Company  filed  a  lien  on  October 
6tb,  and  the  question  In  this  case  Is  whether 
they  shall  lose  their  right  to  look  to  the  build- 
ing for  their  pay,  or  the  Globe  Fence  Com- 
pany shall  pay  for  the  brick  a  second  time. 
The  learned  cfarcnit  Judge  held  the  Hen  val- 
id as  to  all  brick  which  was  used  In  the 
building,  but  not  for  the  last  shipment  The 
fence  company  has  appealed. 

There  was  no  error  In  excluding  compensa- 
tion for  the  brick  shipped  August  6th,  inas- 
much as  they  were  not  used  In  the  building. 
That  point  Is  ruled  by  the  case  of  Smalley  t. 
Gearing,  121  Mich.  190,  79  N.  W.  1114,  80  N. 
W.  797. 

It  is  contended,  however,  and  the  circuit 
court  appears  to  have  held,  tbat  the  time 
within  which  a  Hen  may  be  filed  does  not  ex- 
pire until  60  days  after  the  last  furnishing 
by  the  materialman  to  the  contractor  of  the 
material  which  the  former  has  the  right  to 
understand  and  believe  is  ordered  for  the 
building.  We  held  in  Smalley  v.  Gearing, 
supra,  tbat  the  furnishing  of  stone  to  a  con- 
tractor, at  his  yard,  was  not  the  time  that 
the  statutory  60  days  began  to  run,  but  that 
it  should  run  from  the  time  that  the  contract- 
or fumisbed  it  upon  the  premises,  and  the 
Uen  In  that  case  was  saved  upon  that  ground. 
In  that  case  the  owner  was  not  held  for  stone 
not  actually  used  In  the  building,  and  the 
case  begets  a  query  whether  it  must  not  fol- 
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low  that  the  statutory  limit  should  be  flO 
days  after  the  material  Is  actually  used  In 
the  building  by  the  contractor,  regardless  of 
the  period  that  has  elapsed  after  delivery  by 
the  lienor.  But  we  need  not  decide  that 
question.  The  Important  point  Is  that  it  is 
not  the  delivery  to  the  contractor  which  gives 
the  right  to  file  a  lien,  but  the  delivery  to 
the  owner,  and  hence  in  this  case  as  It  ap- 
pears that  the  shipment  of  August  6th  never 
was  delivered  to  the  Olobe  Fence  Company, 
there  being  no  right  of  lien  as  to  those  brick, 
it  is  difficult  to  see  bow  it  can  be  said  that 
the  statutory  period  can  depend  upon  the 
shipment  of  that  car.  It  is  contended  that 
this  car  load  of  brick  was  delivered  to  the 
Globe  Fence  Company  Inasmuch  as  It  was 
shipped  to  Hudson  and  left  upon  the  same 
siding  that  the  other  cars  were  left  upon.  It 
is  denied  that  the  car  was  thus  left,  but  even 
if  it  can  be  called  the  same  side  track,  the 
record  shows  that  the  car  was  not  taken  to 
the  premises  of  the  fence  company  but  was 
unloaded  at  another  point  many  rods  from 
there,  and  taken  to  another  building  by  Mr. 
KeefuB  to  whom  they  were  sold  by  Tobln 
&Co. 

It  is  further  contended  that  the  fact  that 
the  brick  were  sold  to  Mr.  Eeefns,  who  was 
In  the  employ  of  the  fence  company,  was  no- 
tice to  that  company  that  these  brick  were 
furnished  for  the  factory.  If  it  could  be  said 
that  notice  to  the  agent  was  notice  to  the 
principal,  which  we  do  not  say,  the  evidence 
fails  to  show  any  bad  faith  on  the  part  of 
Keefus,  or  even  that  he  knew  of  the  repre- 
sentation made  by  Tobin  &  Co.  to  the  brick 
company.  Having  reached  the  conclusion 
that  the  last  car  load  of  brick  was  not  de- 
livered to  the  landowner,  nor  upon  the  prem- 
ises, we  must  hold  that  the  notice  of  lien  was 
filed  too  late. 

The  decree  la  reversed,  and  the  bill  dis- 
missed, with  costs  of  both  courta. 


DETROIT    SHIPBUILDING    CO.   T.    COM- 
STOCK  et  al. 

(Supreme  Court  of  Michigan.     July  8.  1906.) 

1.  SaLKS— RI37BESENTATI0NS    BT     SeLLXB— EF- 

ntcT. 

Where  plaintiff  sold  defendants  a  boiler  for 
an  engine  under  a  written  contract,  plaintiff's 
representations  that  the  boiler  would  give  great- 
er capacity,  steam  pressure,  power,  and  economy 
than  the  old  boiler  owned  bv  the  defendants, 
and  would  be  more  satisfactory  than  the  old 
boiler  was,  at  most,  amounted  to  evidence  of  a 
parol  warranty.  • 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  U  79,  721,  759.J 

2.  Same— IiTPLiin)  Wabrantt— Evidence. 

On  a  sale  of  a  boiler  for  an  engine  under 
a  written  contract,  parol  evidence  of  representa- 
tions by  the  seller  as  to  the  character  of  work 
the  boiler  would  do  was  inadmissible  to  aid  the 
implication  of  warranty. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales.  f{  721.  750.] 


3.  Samk. 

On  the  sale  of  a  steam  boiler  for  an  vigine 
of  a  steamship,  it  was  the  dutv  of  ths  seller 
to  furnish  one  reasonably  suitable  for  supply- 
ing a  sufficient  quantity  of  steam  to  the  en- 
gine, and  if  such  a  boiler  were  not  furnished, 
the  seller  was  guilty  of  breach  of  contract. 

[Ed.  Note. — For  cases  in  point,  see  voL  43, 
Cent.  Dig.  Sales,  it  197.  384.] 

Error  to  Circuit  Court,  Wayne  County; 
Falvlua  L.  Brooke,  Judge. 

Action  by  the  Detroit  Shipbuilding  Com- 
pany against  Andrew  W.  Comstock  and 
others.  From  a  Judgment  in  favor  of  plain- 
tifT,  defendants  bring  error.    Affirmed. 

Argued  before  GRA-NT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER.  JJ. 

Moore  &  Moore,  for  appellants.  Miller, 
Smith,  Alexander  &  Paddock,  for  appellee. 

OSTRANDER,  J.  The  declaration  of  the 
plalntifT  contained  the  common  coonts  in 
assumpsit,  with  notice,  and  copy,  of  a  prom- 
issory note.  PlalntUTs  case  was  made  by 
introducing  the  note  In  evidence  and  testi- 
mony of  the  amount  dne  thereon.  With  the 
plea,  defendants  gave  notice  of  special  mat- 
ters of  defense  and  filed  a  bill  of  the  partic- 
ulars of  their  set-ofT  and  recoupment.  There 
was  a  jury  trial,  and  a  verdict  for  plalntilE. 
Motion  for  a  new  trial  was  denied. 

The  note  sued  upon  represented  a  part  of 
the  purchase  price  of  a  steam  boiler,  man- 
ufactured and  sold  by  plaintiff  to  defendants 
under  a  written  contract  therefor.  Negotia- 
tions for  the  manufacture  and  purchase  of  the 
boiler  were  begun  in  January,  1902.  A  writ- 
ten proposition  was  submitted  by  the  plain- 
tiff for  two  types  of  boiler  and  for  removing 
and  replacing  the  cylinder  of  the  engine  of  the 
boat  February  26,  1902,  one  of  the  defend- 
ants wrote  plaintiff  that  be  was  expecting  to 
give  It  an  order,  having  arrived  at  that  con- 
clusion, for  one  of  the  types  mentioned  in  the 
proposal.  At  about  the  same  time,  the  other 
defendant  wrote :  "We  have  decided  to  build 
a  Scotch  type  boller"-:-belng  the  same  ^pe 
mentioned  in  letter  of  Febmaiy  2Bth.  An- 
other letter  of  February  27th  is  to  the  effect 
that  Mr.  Comstock  will  be  in  Detroit  March 
4th  and  5th  and  take  up  the  ttoiler  matter. 
The  result  was  the  agreement  here  set  out: 
"This  agreement  made  this  6th  day  of  March, 
1902,  by  and  between  the  Detroit  Shipbuilding 
Co.,  party  of  the  first  part,  and  A.  W.  Com- 
stock and  Alex.  Sinclair,  of  the  second  part, 
wltnesseth :  The  party  of  the  first  part 
agrees  to  build  for  said  parties  of  the  second 
part  for  the  steamer  Simon  Langell,  one  fire- 
box boiler  11'  6"  diameter,  14'  long,  with 
double  fire-box,  to  be  allowed  125  lbs.  steam, 
furnish  new  stack,  breeching,  set  of  grate 
bars  and  bridge  walls,  place  it  In  the  ship, 
fit  rolling  braces,  and  pipe  It  up  ready  for 
service,  new  mountings  and  stop  valves,  and 
cover  boiler  and  main  steam  pipes,  for  the 
sum  of  ninety-four  hundred  dollars  (S9.400> 
and  the  old  boiler.  The  parties  of  the  second 
part  agree  to  place  said  steamer  at  the  Ship- 
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bnlldlng  Oo.'8  dock  on  or  before  the  close 
of  navigation  season  1902,  and  do  all  neces- 
eai7  cutting  away  and  putting  back  of  boiler- 
house.  The  parties  of  the  second  part  agree 
to  make  payments  as  follows:  On  August 
1.  1902,  9700;  September  1.  1902,  |1,000; 
October  1,  1902,  $1,000;  NoTember  1,  1902, 
11,000;  December  1,  1902,  $1,000,  and  note 
for  balance  ($4,T00),  payable  6  months  after 
the  woiiE  Is  finished  ready  for  steam,  said 
note  to  draw  Interest  at  5  per  cent  per  an- 
num, beginning  three  months  from  date  of 
sama"  The  boiler  was  placed  In  the  vessel 
during  the  winter  of  1902,  was  used  during 
the  season  of  1903,  payments  were  made  on 
the  purchase  price,  the  last  one  May  28, 1903. 
Defendants  finally  disposed  of  the  boiler 
and  refused  to  pay  the  remainder  of  the  pur- 
chase price.  They  are  In  the  position  of 
affirming  the  contract  and  suing  for  damages 
for  breach  thereof.  They  claimed  the  right 
to  show  that  they  were  Induced  to  purchase 
the  boiler  by  false  and  fraudulent  representa- 
tions of  plaintiff  that  it  would  have  a  greater 
capacity,  furnish  more  steam  and  be  more 
economical  than  the  old  boiler,  say  the  testi- 
mony offered  for  this  purpose  was  Improperly 
excluded,  and  rely  in  this  behalf  upon  Peck 
r.  Jenlson,  99  Mich.  826,  58  N.  W.  312; 
Kranlch  r.  Sherwood,  92  Mich.  897,  52  N. 
W.  741;  Match  t.  Hunt,  88  Mich.  1;  PIcard 
V.  McCormick,  11  Mich.  68;  Kost  v.  Bender, 
25  MIcb.  616;  Maxted  v.  Fowler,  04  Mich. 
106,  63  N.  W.  921;  Perkins  Windmill  Co.  t. 
Kelly  (Mlcb.)  104  N.  W.  663.  Mo  testimony 
was  offered  which  had  a  tendency  to  estab- 
lish the  proposition  that  plaintiff  made  any 
representations,  at  any  time,  which  were 
known  or  supposed  to  be  false.  On  the  con- 
trary. It  Is  evident  that  plaintiff  desired  to 
give  satisfaction  and  believed  the  boiler  fur- 
nished would  do  the  work  such  a  type  was 
rated  and  expected  to  do.  Without  setting 
out  the  testimony  In  question,  It  was  claimed 
for  It  that  it  tended  to  show  that  plaintiff,  a 
boiler  maker,  assured  defendants  that  it 
knew  Just  what  they  wanted  and,  if  defend- 
ants would  sign  the  contract  In  question  and 
leave  It  to  plaintiff,  the  plaintiff  would  make 
them  a  boiler  which  would  give  them  greater 
capacity,  steam  pressure,  power,  and  economy 
than  the  old  boiler  ever  did,  and  be  more 
satisfactory  than  the  old  boiler  ever  was; 
that  defendants  relied  upon  the  representa- 
tions and,  believing  them  true,  signed  the 
contract.  At  most,  this  amounted  to  evidence 
of  a  parol  warranty.  No  warranty  Is  found 
In  the  written  contract  The  court  was  not 
In  error  In  ruling  as  it  did  that  the  only 
warranty  which  could  be  asserted  was  an 
Implied  warranty.  Nichols,  Shepard  &  Co.  v. 
Crandall,  77  Mich.  401,  48  N.  W.  875,  6  L.  R. 
A.  412.  According  to  the  contentions  of  de- 
fendants the  Implied  warranty  was  that  the 
purpose  being  to  furnish  steam  for  a  certain 
steamboat,  equipped  with  a  certain  engine 
and  expected  to  perform  certain  work,  the 
boiler  was  warranted  to  perform  as  defend- 


ants hoped  It  would  perform ;  In  other  words, 
the  same  alleged  parol  representations,  made 
prior  to  the  execution  of  the  written  contract 
and  not  contained  In  it,  are  sought  to  be  add- 
ed to  the  contract  to  support  an  Implied 
warranty.  That  parol  evidence  is  not  ad- 
missible to  add  to  an  unambiguous  writing 
facts  which  may  aid  the  ImpUcatlen  of  a 
warranty,  see  Storage  Co.  v.  Woods  &  Zent, 
99  Mich.  269,  275,  58  N.  W.  820,  41  Am.  St 
Bep.  699. 

Upon  the  question  of  the  suitableness  and 
quality  of  the  boiler,  both  parties  offered 
testimony  at  length.  The  court,  as  requested 
bjT  counsel  for  defendants,  charged  the  Jury 
In  the  following  language:  "(1)  If  you  find 
that  a  steam  boiler  of  the  flre-boz  pattern, 
11  feet  and  a  half  In  diameter  by  14  feet  In 
length,  could  have  been  constructed  so  as  to 
have  been  reasonably  suitable  for  the  purpose 
for  which  It  was  purchased,  then  It  was  the 
duty  of  the  plaintiff  to  construct  and  place  in 
said  steamship,  Simon  Langell,  a  holler  rea- 
onably  suitable  for  the  purpose  for  which  It 
was  constructed,  to  wit,  for  the  purpose  of 
supplying  a  suitable  quantity  of  steam  to  the 
engine  of  said  steamship,  when  said  steam- 
ship was  navigating  the  Great  Lakes.  (2) 
It  was  the  duty  of  the  plaintiff  to  furnish  a 
steam  boiler  reasonably  suitable  for  the  pur- 
pose for  which  it  was  to  be  used,  as  already 
explained,  11  feet  6  by  14  feet,  and  If  you  find 
that  such  a  boiler  was  not  furnished,  then  the 
plaintiff  was  guilty  of  a  breach  of  the  con- 
tract on  its  part  (8)  If  you  find  under  the 
Instructions  already  given  that  the  plaintiff 
was  guilty  of  a  breach  of  contract,  then  the 
defendants  will  be  entitled  to  recoup  In  this 
action  the  difference  between  the  value  of  the 
boiler  fomlsbed  and  Its  value  as  It  would 
have  been  If  the  boiler  had  been  reasonably 
suitable  for  the  purpose  for  which  It  was 
purchased,  and  also  the  loss  the  defendants 
necessarily  sustained  In  the  operation  of 
their  steamship,  and  which  was  caused  solely 
by  reason  of  the  boiler  being  unsuitable  for 
the  purpose  for  which  It  was  purchased, 
provided  the  defendants  acted  with  reason- 
able prudence,  care,  and  discretion,  and  dis- 
continued the  use  of  the  boiler  at  a  reason- 
able and  suitable  time,  so  as  to  make  the  loss 
as  small  as  practicable."  This  was  fair  to 
defendants,  and  submitted  to  them  the 
Issues  of  fact  which  the  testimony  properly 
presented. 

A  further  contention  Is  that  both  parties 
agreed  after  trial  of  the  boiler  that  It  was  not 
reasonably  suitable.  The  testimony  referred 
to  establishes  no  such  fact,  unless  the  defini- 
tions and  theory  of  defendants  as  to  suitable- 
ness be  used.  The  boiler  did  not,  it  seems, 
furnish  the  horse  power  expected  by  defend- 
ants In  connection  with  the  engine  they  had. 
It  Is  not  Important  to  go  over  the  questions 
of  specific  unsnitableness  which  are  dis- 
cussed In  the  briefs.  What  has  been  said 
disposes  of  all  debated  questions. 

The  Judgment  Is  affirmed. 
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BROWN  T.  BROWN. 

(Supreme  Court  of  Michigan.    Jnl7  8,  1808.) 

DivoROB— AuvoRT— SxmnoiENCT. 

Where  a  wife  obtaina  a  divorce  for  the 
hosband'a  fault,  the  award  of  aiimony  to  her 
should  not  l>e  less  than  the  value  of  the  inter- 
est which,  before  divorce,  she  possessed  in  the 
property  which  she  and  her  husband  together 
then  owned. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,  ((  675-S7a] 

Appeal  from  Circuit  Goart,  Calhoun  County, 
in   Chancery;    Joel    O.    Hoplclns,    Judge. 

Action  by  Lettie  D.  Brown  against  Martin 
E.  Brown  for  divorce,  in  which  plaintiff  was 
granted  a  decree.  From  a  subsequent  decree 
allowing  alimony,  both  parties  appealed.  Be- 
Tersed  on  complainant's  appeal. 

Argued  before  OARFEIN'TER,  C.  J.,  and 
McAIiVAY,  BLAIR,  08TRANDER,  and 
MOORE,  JJ. 

R.  J.  Kelley  and  Edward  Cablll,  for  appel- 
lant Frank  W.  Clapp  and  J.  M.  Powers,  for 
appellee. 

MOORE,  J.  The  parties  to  this  suit  were 
married  October  1,  187a  October  22,  1903, 
complainant  filed  ber  bill  against  the  defen- 
dant for  divorce  on  the  ground  of  cruelty  and 
adultery.  A  hearing  was  had,  and  a  decree 
of  divorce  granted  for  the  cause  of  adultery, 
on  the  80th  day  of  June,  1904.  In  the  decree 
of  divorce  the  court  reserved  the  consider- 
ation of  alimony.  Afterwards  the  question 
of  alimony  was  heard,  and  on  the  Slst  day 
of  July,  1905,  a  decree  was  made  allowing 
the  complainant  the  sum  of  $3,S00  as  a  per- 
manent alimony,  upon  condition  that  com- 
plainant convey  to  the  defendant  all  her  title 
and  Interest  in  certain  pieces  of  property, 
some  of  which  stood  In  the  joint  name  of  the 
parties  as  husband  and  wife,  some  In  the 
name  of  complainant,  and  some  in  the  name 
of  defendant  Complainant  claims  the  allow- 
ance was  too  little.  The  defendant  claims 
It  was  too  large.    Both  parties  appeal. 

It  is  the  claim  of  defendant's  solicitors  that 
bis  property  and  that  In  which  he  has  an  in- 
terest amounts  to  but  $31,800,  and  that  his 
liabilities,  including  the  amount  of  this  de- 
cree, are  upwards  of  $40,000.  It  Is  the  claim 
of  the  solicitors  for  complainant  that  defend- 
ant   underestimates    the    amount    of    his  | 


property  and  overestimates  the  amount  of  hii 
debts.  Without  attempting  to  analyze  the 
testimony  contained  in  the  voluminous  record. 
It  may  be  said  there  are  some  pieces  of  prop- 
erty about  which  there  is  not  very  much  dis- 
pute. The  title  to  the  homestead  Is  in  the 
name  of  the  complainant  and  defendant  The 
parties  are  substantially  agreed  that  It  is 
worth  $7,000  and  is  unincumbered.  The  title 
to  the  Moon  Block  is  in  the  complainant,  it 
having  been  placed  there  by  defendant  It 
Is  worth  about  $8,000  and  Is  incumbered  near- 
ly $6,000.  The  Brown-Sweet  Block  is  worth 
In  the  neighborhood  of  $8,000  and  Is  incum- 
bered for  nearly  $4,000.  The  title  Is  in  Mr. 
Brown.  The  latter  also  has  an  interest  worth 
$500  in  the  Grace  Brown  property,  and  an 
Interest  of  like  value  In  the  Foster  Park  con- 
tract He  is  the  owner  of  a  newspaper,  print- 
ing presses,  machinery,  .and  stock  In  connec- 
tion with  the  publishing  business.  The  wit- 
nesses are  not  agreed  as  to  the  value  of  this 
business  and  plant  It  is  covered  by  a  bill  of 
sale  to  the  bank  to  secure  the  payment  of  an 
Indebtedness  which  it  is  claimed  Is  for  a 
larger  amount  than  the  property  Is  worth. 

Without  pursuing  the  questions  of  values 
further,  some  deductions  may  be  made.  The 
complainant  is  two  years  younger  than  de 
fendant  The  title  to  the  homestead  is  Just 
as  much  in  her  as  in  the  defendant  Calling 
her  Interest  one-half,  for  the  purpose 
of  ascertaining  its  value,  her  interest  In  the 
homestead  is  $3,500.  The  title  of  the  Moon 
Block  is  In  the  complainant  The  margin  In 
this  property  over  the  incumbrance  may  be 
fairly  called  $2,000.  The  margin  in  the 
Brown-Sweet  Block  over  incumbrance  is 
$4,000.  It  may  be  safely  assumed  that  de- 
fendant will  receive  some  profit  from  the 
very  large  business  he  is  doing.  Having 
wronged  his  wife  In  the  way  he  has,  and 
deprived  her  of  a  home,  we  think  he  sboula 
contribute  something  toward  enabling  ber  to 
establish  a  new  one.  A  decree  which  does 
not  allow  her  as  much  property  as  she  now 
possesses  is  wrong.  The  decree  shonld  be  so 
modified  as  to  give  to  complainant  the  title 
to  the  homestead  upon  the  condition  stated 
in  the  decree  below. 

The  decree  Is  reversed,  and  one  may  be 
entered  here  In  accordance  with  this  opinion, 
with  costs  to  complainant. 
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WILLIAMS    T.    LITTLE    FALLS    WATER 

POWER  CO. 
(Supreme  Court  of  Minnesota.    Jnljr  20,  1906.) 

COBPOBATIOnS— SAI.ABT    ov   Pbesidknt— Evi- 
DIKCE. 

Evidence  considered,  and  held  that  it  was 
nfflcient  to  take  the  case  to  the  jury  upon  the 
Inue  wliether  tlie  defendant  promised  to  pay 
the  plaintiff  a  salary  of  $3,500  per  year  for 
his  services  as  its  president 
(Syilabos  by  the  Court.) 

Appeal  from  District  Court,  MorrlEon 
Oonnty;   D.  B.  Searle,  Judge. 

Action  by  M.  M.  WllliamB  against  the 
Little  Falls  Water  Power  Company.  Judg- 
ment of  diamiaaai.  From  an  order  denying 
a  new  trial,  plaintiff  appeals.    Reversed, 

G.  A.  Kling,  Robert  E.  Olds,  R.  L.  Ken- 
nedy, and  Dayia,  Kellogg  &  Severance,  for 
appellant  Lindbergh  &  Blancbard  and  Stew- 
art &  Brower,  for  respondent 

PER  CURIAM.  The  plaintiff  brought  this 
action  to  recover  his  salary  as  president 
of  the  defendant,  a  corporation  organized  un- 
der the  laws  of  this  state.  The  trial  court 
at  the  close  of  the  plalntitTs  case,  dismissed 
the  action,  and  he  appealed  from  an  order 
denying  his  motion  for  a  new  trial.  The 
complaint  alleged  that  'between  October  3, 
1901,  and  November  28,  1903,  the  plaintiff 
was  the  president  of  defendant;  that  l>e- 
tn-eeu  such  dates  the  plaintiff,  under  and  by 
virtue  of  an  agreement  duly  made  with  the 
defendant,  performed  services  for  It  for 
which  it  promised  to  pay  him  the  sum  of 
13,500  per  year;  and  that  the  reasonable 
value  of  such  services  was  the  sum  of 
|T,S34.71.  The  answer  admitted  that  the 
plaintiff  was  the  president  of  the  defendant 
corporation,  put  in  issue  the  other  allegations 
of  the  complaint  and  alleged  that  all  services 
performed  by  the  plaintiff  for  the  defendant 
for  which  compensation  was  claimed,  were 
rendered  gratuitously,  and  without  expecta- 
tion by  either  party  that  the  plaintiff  would 
be  paid  anything  therefor  by  the  defendant. 
The  plaintiff  offered  no  evidence  tending  to 
show  the  reasonable  value  of  his  services,  and 
elected  to  stand  on  the  alleged  promise  to 
pay  therefor  f3,500  per  year.  The  evidence 
on  bis  behalf  tended  to  show  that  be  served 
the  defendant  as  its  president  from  Decem- 
ber, 1895,  to  November  28,  1903,  having  been 
elected  as  such  president  annually  by  its 
board  of  directors ;  that  he  had  charge  of  its 
financial  operations  during  alt  that  time  as 
its  general  manager,  and  had  charge  of 
Its  physical  operations  except  of  its  electrical 
business :  that  it  was  the  duty  of  the  board 
of  directors  to  exercise  general  supervision 
and  control  over  the  affairs  of  the  corpora- 
tioo,  and  to  elect  and  to  remove  all  officers 
and  empleyas;  that  the  plaintiff  was  paid 
an  annual  salary  for  his  services  6ach  year 
down  to  October  8,  1901 ;  that  at  a  meeting 
of  the  board  on  October  1,  1895,  after  plaiu- 
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tiff's  election  as  president,  the  following  reso- 
lution was  adopted:  "Resolved  that  the  sal- 
ary of  M.  M.  Williams  was  declared  to  be 
$3,600  per  year";  that  no  further  action 
was  talcen  by  the  board  anent  his  salary  until 
October  3,  1899,  when  he  was  re-elected  as 
president  and  the  following  motion  was  adopt- 
ed, namely:  "On  motion,  duly  seconded,  the 
salary  of  H.  M.  Williams,  president,  was  con- 
tinued at  the  same  rate  as  in  the  past,  viz., 
$3,500  per  year;"  that  he  was  re-elected 
president  at  the  annual  meeting  of  the  l>oard 
October  2,  1900,  and  at  this  meeting  the 
board  adopted  this  motion:  "On  motion, 
duly  seconded,  the  salary  of  M.  M.  Williams, 
president,  was  continued  at  the  same  rate  as 
in  the  past,  viz.,  $3,500  per  year ;"  and,  fur- 
ther, that  no  other  action  of  the  board  as 
to  bis  salary  was  talcen,  and  that  he  has 
not  been  paid  any  salary  since  October  3, 
1901.  The  record  then  presents  for  our  de- 
termination this  question:  If  the  evidence 
bad  been  submitted  to  the  Jury  would  it  have 
been  sufficient  to  sustain  a  flnding  by  them 
that  the  defendant  promised  to  pay  the  plain- 
tiff $3,500  per  year  for  his  services  after 
October  3,  19017  The  question  is,  not  wheth- 
er the  jury  would  have  been  bound  so  to 
find,  but  it  Is  whether  they  might  have  so 
found  from  the  evidence.  A  majority  of  the 
court  (START,  C.  J.,  and  BROWN,  J.,  dissent- 
ing) are  of  the  opinion  that  the  evidence  uncon- 
tradicted and  unexplained  was  sufficient  to 
sustain  a  finding  that  the  defendant  by  its 
board  of  directors  promised  to  pay  the  plain- 
tiff $3,500  per  year  for  his  services  after 
October  3,  1901.  It  is  reasonably  clear  that 
the  first  action  of  the  board  as  to  the  plain- 
tiff's salary,  when  construed  in  connection 
with  the  conduct  of  the  parties  in  reference 
to  it,  fixed  his  salary  not  simply  for  the 
term  for  which  he  was  elected  president,  but 
until  the  board  otherwise  ordered.  The  lan- 
guage of  the  first  resolution  is  peculiar  and 
reasonably  susceptible  of  different  construc- 
tions. The  salary  of  the  plaintiff  "was  de- 
clared to  be  [that  is  fixed  at]  $3,500  per  year," 
and  for  the  next  four  years  he  was  paid 
such  salary  each  year  without  further  action 
by  the  board.  If  no  further  action  had  been 
taken  after  the  lapse  of  the  four  years  there 
would  be  no  difficulty  In  concluding  that  the 
plaintiff  had  prima  facie  establlsbed  a  prom- 
ise to  pay  him  a  salary  of  $3,500  per  year  for 
the  full  period  of  his  service.  But  In  the 
years  1899  and  1900  the  board  did  take 
further  action.  It  was  the  view  of  the  trial 
court  that  the  last  action  of  the  board  must 
be  construed  as  fixing  the  plaintiff's  salary 
only  for  the  year  for  which  he  had  just  then 
been  elected  president,  and  such  is  the  claim 
of  respondent  The  motions  or  resolutions 
adopted  by  the  board  in  1899  and  1900,  how- 
ever, must  be  read  in  connection  with  the 
first  resolution  declaring  the  plaintiff's  salary 
to  be  $3,500  per  annum,  and  the  practical 
construction  given  to  it  by  the  conduct  of 
the   respective   parties.    So,   reading    them. 
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they  fairly  may  be  constrned  as  continuing 
the  plaintiff's  salary  for  the  future  at  the 
same  rate  as  In  the  past,  viz.,  $3,500  per 
year.  If  it  had  been  the  Intention  of  the 
board  simply  to  fix  the  salary  for  tbe  current 
year  It  Is  fair  to  ai^sume  that  business  mea 
would  have  so  said  Instead  of  continuing 
tbe  salary  as  In  the  past.  Tbe  omission  of 
tbe  board  to  take  any  action  as  to  the  plain- 
tlfTs  salary  In  1901  and  1902  has  tbe  same, 
and  no  other  significance  as  has  Its  omission 
to  take  such  action  for  four  years  after  tbe 
first  resolution  was  adopted,  and  It  may  be 
construed,  In  tbe  absence  of  evidence  to  the 
contrary,  as  a  tacit  recognition  of  the  fact 
that  the  salary  bad  been  fixed  at  $3,500  per 
year  to  continue  until  the  board  otherwise 
directed.  We  hold  that  tbe  evidence  was 
sufficient  to  take  the  case  to  the  jury  on  the 
Issue  as  to  whether  tbe  defendant  promised 
to  pay  tbe  plaintiff  for  bis  services  here  In 
question  $3,500  per  year. 

It  Is  urged  by  the  defendant  that  the  board 
of  directors  were  not  authorized  to  fix  the 
salary  of  the  plaintiff.  The  services  render- 
ed by  the  plaintiff  were  not  simply  such  as 
pertained  to  bis  office  of  director  or  president, 
but  were  outside  and  beyond  bis  duties  as 
sncb  officer.  We  are  of  tbe  opinion  that  the 
board  of  directors  were  authorized  to  fix 
tbe  salary  of  tbe  plaintiff  for  his  services 
to  tbe  corporation.  Jones  v.  Morrison,  31 
Minn.  140,  16  N.  W.  854, 

Order  reversed,  and  new  trial  granted. 


McLEOD  V.  MATTSON. 
(Supreme  Court  of  Minnesota.    July  20,  1906.) 

Taxation— Purchase  by  State— Absionuent 

Cebtiticates- Validity. 

A  separate  tax  Judgment  was  entered 
a^lnst  each  of  several  lots  owned  by  the  plain- 
tiff, and  each  lot  was  separately  offered  for 
sale  by  virtue  of  the  judgment  and  bid  in 
b^  the  state.  The  defendant  purchased  the 
right  of  the  state  In  each  of  tbe  lots,  and  the 
county  auditor  issued  to  him  assignment  cer^ 
tificates  therefor,  in  each  of  which  several  of 
the  lots  were  included. 

Held,  construing  section  1601,  Gen.  St. 
1894,  that  the  certificates  are  valid. 

(Ed.  Note. — For  cases  in  point,  see  voL  45, 
Cent  Dig.  Taxation,  {  l-^i2.} 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Dakota  (boun- 
ty;   F.  M.  Crosby,  Judge. 

Action  by  Archibald  D.  McLeod  against 
Cbarles  D.  Mattson.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Cbarles  W.  Farnham,  for  appellant  Am- 
brose Tighe  and  W.  L.  Goddard,  for  re- 
spondent 

START,  a  J.  Action  to  determine  adverse 
claims  to  real  estate.  Tbe  complaint  alleged 
that  the  plaintiff  was  tbe  owner  of  a  large 
number  of  lots,  describing  them,  in  Mc- 
Leod's  Park  addition  to  South  St  Paul, 
Dakota  county,  Minn.,  and  that  tbe  defend- 


ant claimed  some  title  to  or  Interest  In  or 
Hen  thereon  adverse  to  the  plaintiff.  The 
answer  admitted  and  alleged  that  the  plain- 
tiff was  the  owner  of  the  lots  subject  to  a  Hen 
tbereon  in  favor  of  tbe  defendant  by  virtue 
of  certain  tax  certificates  of  which  be  was 
tbe  owner,  and  prayed  judgment  establish- 
ing bis  Hen  as  paramount  to  tbe  plaintiff's 
title.  Tbe  conceded  facts,  so  far  as  here 
material,  are  substantially  tnese:  A  sep- 
arate tax  judgment  was  entered  against  each 
of  the  lots,  and  each  lot  was  separately  offer- 
ed for  sale  by  virtue  of  the  judgment  against 
It  and  separately  bid  In  by  the  state  for 
tbe  want  of  other  bidders.  Thereafter,  and 
Lieiiore  tbe  rlgut  of  redemption  bad  expired 
as  to  any  of  tbe  lots,  tbe  defendant  or  bis 
predecessor  in  interest  purchased  the  in- 
terest of  tbe  state  in  each  lot ;  but  tbe  coun- 
ty auditor  assigned  In  one  certificate  tbe 
state's  rights  to  all  of  tbe  lots  which  were 
in  tbe  some  block  to  the  purchaser  for  a 
sum  equal  to  tbe  aggregate  amount  dae  on 
tbe  lots  In  such  block.  Tbe  trial  court,  as 
a  conclusion  of  law  based  upon  such  facts 
and  tbe  admission  In  tbe  answer  as  to  tbe 
plaiotiff's  title,  ordered  judgment  to  the  effect 
that  tbe  plaintiff  was  the  owner  in  fee  of 
the  lots,  but  that  the  defendant  had  a  valid 
and  subsisting  Hen  thereon  by  virtue  of  bis 
tax  certificates.  Judgment  was  so  entered 
from  which  the  plaintiff  appealed.  The  er- 
ror here  alleged  by  tbe  plaintiff  is  that  tbe 
facts  found  by  the  trial  court  do  not  sus- 
tain its  conclusion  of  law  that  tbe  plaintiff 
has  a  lien  upon  tbe  lots  by  virtue  of  bis  tax 
certificates. 

It  is  claimed  by  tbe  plaintiff  that  the  as- 
signment certificates  to  the  defendant  are 
void  because  a  numuer  of  lots  were  included 
In  tbe  same  certiucate.  The  here  material 
portion  of  the  statute  (Gen.  St  1894,  {  IGOlj, 
by  virtue  of  which  tbe  assignment  certificates 
were  made,  is  this:  "At  any  time  after 
any  piece  or  parcel  of  land  shall  have  been 
bid  in  for  tbe  state,  and  before  such  piece 
or  parcel  of  land  shall  have  become  forfeited 
to  the  state,  and  while  such  piece  or  parcel 
of  land  shall  remain  unredeemed,  the  county 
auditor  shall  assign  and  convey  the  same, 
and  all  the  rigbt  of  the  state  In  any  such 
piece  or  parcel  of  land  acquired  at  such  sale, 
to  any  person,  •  •  •  who  shall  pay  the 
amount  for  which  the  same  shall  have  been 
bid  In,  with  Interest  and  tbe  amount  of  all 
subsequent  delinquent  taxes,  penalties,  costs 
and  interest  upon  tbe  same;  and  shall  ex- 
ecute to  such  persons  a  certificate  or  con- 
veyance for  each  piece  or  parcel."  This 
statute  permits  tbe  issuing  of  separate  cer- 
tificates to  the  assignee  of  the  state  for 
each  separate  piece  of  land  as  to  wbldi  tbe 
state's  Interest  Is  assigned.  Tbe  question, 
however,  is,  must  separate  certificates  be 
made  In  cases  where  tbe  same  party  pur- 
chases the  Interest  of  tbe  state  in  several 
separate  pieces  of  land?  Unless  there  is 
some  good  reason  for  giving  tbe  statute  a       i 
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teclinlcal  construction,  it  is  quite  obvious 
that,  where  a  party  purcIiaseB  the  interest 
of  tlie  state  in  several  separate  pieces  of 
land,  they  may  be  all  Included  in  one  cer- 
tlflcate,  tot  It  would  be  a  certificate  or  con- 
veyance for  each  piece.  Clearly,  a  power  of 
attorney  authorizing  the  attorney  to  sell  any 
piece  of  land  In  which  the  party  executing 
the  jMwer  has  any  Interest,  and  to  execute 
to  the  purchaser  a  conveyance  for  each  piece 
or  parcel  sold,  would  not  require  a  separate 
deed  for  each  of  the  several  pieces  or  parcels 
sold  to  the  same  purchaser. 

Counsel  for  the  plalntUT  suggests  that  the 
reason  why  the  statute  should  be  construed 
as  requiring  a  separate  assignment  certifi- 
cate for  each  piece  of  land  is  that,  if  all  the 
pieces  were  Included  In  one  certificate,  the 
owner  could  not  redeem  them  separately  If 
he  BO  desired,  but  must  redeem  ail  or  none 
of  them.  iSuch  would  not  be  the  result,  for 
the  record  in  the  auditor's  ofllce  would  show 
a  separate  sale  of  each  lot,  and  would  not 
show  the  form  of  the  assignment  certificates. 
It  may  be  conceded  that  separate  certificates 
might  be  more  convenient  for  the  purchaser 
and  the  auditor  In  case  of  a  redemption  of 
a  part  of  the  lots  and  a  foreclosure  of  the 
right  as  to  the  rest  of  them,  but  this  could 
bt  no  manner  prejudice  the  owner.  There 
is,  then,  no  reason  why  a  technical  construc- 
tion should  be  given  to  the  statute  by  hold- 
ing that  It  Implies  that  a  separate  "certif- 
icate or  conveyance  for  each  piece  or  parcel" 
must  be  executed  by  the  auditor  to  the  as- 
signee of  the  state.  We  accordingly  hold 
that  tne  defendant's  assignment  certificates 
were  valid. 

Judgment  affirmed. 


McDONAIiD  v.   SMITH. 
(Snpreme  Court  of  Minnesota.    July  20,  1906.) 
L  Bbokbbs— Sale  of  Rkal  Bbtatb— Cokmis- 

Action  to  recover  commissions,  which  the 
plaintiff  claimed  were  due  him  for  finding  a 
pnrchaser  for  pine  timber  belonging  to  the  de- 
fendant. Beld,  a  real  estate  broker.  In  order 
to  earn  a  commission  for  finding  a  purchaser, 
tannt  either  obtain  a  contract  from  a  proposed 
purchaser  able  to  buy,  whereby  he  is  legally 
boand  to  buy  on  the  authorized  terms,  or  he 
most  produce  to  his  principal  a  proposed  pur- 
chaser, able,  willing,  and  ready  to  buy  on  the 
anthorlzed  terms. 

[Ed.    Note.— For  cases  in  point,   see  vol.   8, 
Cent  Dig.  Brokers,  H  t}5-75.] 

2,  SAins. 

It  is  not  necessary  that  the  principal  and 
parchaser  actually  be  brought  face  to  face, 
bnt  the  principal  must  be  notified  that  such  a 
parchaser  has  l>een  found  and  afforded  a  full 
opportunity  to  make  a  binding  contract  with 
him  for  the  sale  of  the  land  on  the  terms  au- 
thor! zed- 

[Ed.    Note. — ^For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Brokers,  |  69.] 

8.  Samb— Etidkrcx. 

Evidence  of  conversation  between  the  bro- 
ker and  the  purchaser  in  negotiating  the  pro- 
posed  sale,  if  the  result  l>e  communicated  to 


the  principal,  la  admissible.    Rutherford  ▼.  Sel- 
over,  92  M.  W.  413,  87  Minn.  495,  distinguished. 
[Ed.   Note.— For  cases  in  point,  see  voL  8, 
Cent  Dig.  Brokers,  {  IIL] 

4.  Same— iNBTBDcrroNS. 

The  trial  court  correctly  charged  the  jury, 
and   the   evidence   is   sufficient   to   sustain   the 
verdict  In  favor  of  the  plalntifC 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  St  Lonls 
County;  J.  D.  Bnsign,  Judge. 

Action  by  Kenneth  A.  McDonald  against 
Patrick  A.  Smith.  Verdict  for  plaintiff. 
From  an  order  denying  motion  for  Judgment 
or  a  new  trial,  defendant  appeala    Affirmed. 

Washburn,  Bailey  &  Mitchell,  for  appellant 
H.  B.  Fryberger,  for  respondent  .   , 

START,  C.  J.  Action  to  recover  oommta- 
slons  which  the  plaintiff  claims  are  due  to 
him  from  the  defendant  for  finding  a  imr- 
chaser  for  certain  pine  timber  belonging  to 
the  defendant  Verdict  for  the  plaintiff  in 
the  sum  of  112,058.84.  The  defendant  ap- 
pealed from  an  order  denying  his  motion  for 
Judgment  or  for  a  new  trlaL  The  complaint 
alleges  two  causes  of  action.  The  allegations 
as  to  the  first  one  are  to  the  effect  that  the 
defendant  employed  and  authorized  the  plain- 
tiff to  find  a  purchaser  for  him  for  the 
Norway  and  white  pine  timber  standing  on 
the  lands  described  in  the  schedule  attach- 
ed to  the  complaint  at  a  minimum  price  of 
$100,000,  one-third  thereof  to  be  paid  in  cash, 
the  balance  in  one  and  two  years,  with  in- 
terest on  the  deferred  payments  at  the  rate 
of '6  per  cent  per  annum;  that  the  defendant 
promised  to  pay  to  the  plaintiff  for  such  serv- 
ices, one-half  of  the  difference  between 
such  minimum  price  and  the  price  that  the 
plaintiff  should  be  able  to  find  a  purchaser 
for  such  timber — ^that  is,  $10,000,  being  one- 
half  of  the  difference  between  $100,000  and 
$120,000,  the  price  for  which  the  timber 
should  be  sold;  that  the  plaintiff  procured  a 
purchaser,  able,  willing,  and  ready  to  pur- 
chase the  timber  upon  the  terms  stated ;  that 
the  defendant  accordingly  agreed  to  con- 
vey the  timber  to  the  purchaser,  but  that 
thereafter  refused  to  do  so  and  repudiated 
his  contract  with  the  plaintiff  and  refused  to 
pay  his  commission  of  $10,000  or  any  part 
thereof.  The  allegations  of  the  complaint  as 
to  the  second  cause  of  action  were  that  the 
defendant  promised  to  pay  the  plaintiff  $1,000, 
for  assisting  the  defendant  in  negotiating  a 
purchase  of  certain  other  timber  by  the  de- 
fendant; that  the  plaintiff  performed  the 
contract  on  his  part  but  the  defendant  has 
refused  to  pay  the  $1,000.  The  answer  de- 
nied the  allegations  of  the  complaint  here 
referred  to.  The  verdict  was  for  the  full 
amount  on  both  causes  of  action.  The  princi- 
pal contention  on  this  appeal  relates  to  the 
first  cause  of  action. 

1.  The  defendant  Insists  that  he  was  enti- 
tled to  Judgment  in  bis  favor  notwithstanding 
the  verdict  for  the  reason  that  the  evidence 
conclusively  shows  that  the  plaintiff  never 
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found  a  purchaser  who  was  willing  to  buy  tbe 
timber,  which  he,  the  plaintiff,  was  authoriz- 
ed to  sell,  upon  the  terms  authorized  by  the 
defendant;  that  such  piopoeeCL  purchaser  was 
only  willing  to  buy  the  timber  on  condition 
that  tbe  defendant  convey  to  him  the  fee  to 
such  of  the  land  on  which  the  timber  stood 
as  he  owned;  that  such  purchaser  was  will- 
ing to  pay  Interest  on  the  deferred  payments 
only  at  the  rate  of  5  per  cent;  that  tbe  plain- 
tiff neither  obtained  from  the  purchaser  a 
binding  contract  to  purchase  the  timber  nor 
produced  to  the  defendant  such  purchaser, 
who  was  then  ready,  able,  and  willing  to 
make  such  contract;  and,  further,  that  the 
plaintiff  was  only  to  receive  a  commission  in 
case  the  sale  was  actually  consummated. 
The  evidence  upon  many  of  these  points  is 
conflicting  and  in  some  respects  the  testi- 
mony of  the  respective  parties  is  not  en- 
tirely consistent  The  record  consists  of 
more  than  600  pages  of  printed  matter,  and 
we  have  been  materially  aided  In  its  ex- 
amination by  exhaustive  briefs  of  counsel 
as  to  the  suggested  questions.  The  law  ap- 
plicable thereto  Is  well  settled  by  the  deci- 
sions of  this  court  A  real  estate  broker  In 
order  to  earn  a  commission  for  finding  a  pur- 
chaser must  either  obtain  a  contract  from  a 
proposed  purchaser  able  to  buy  whereby  he 
is  legally  bound  to  buy  on  the  authorized 
terms  or  he  must  produce  to  his  principal 
a  proposed  purchaser  who  is  able,  willing, 
and  ready  to  buy  upon  the  terms  authoriz- 
ed. It  Is  not  necessary  that  the  principal 
and  tbe  purchaser  actually  be  brought  face 
to  face,  but  the  principal  must  be  notified 
that  such  purchaser  has  been  found  and  af- 
forded a  full  opportunity  to  make  a  bind- 
ing contract  for  the  sale  of  the  land  on  the 
authorized  terms.  If  the  broker  complies 
with  either  of  the  conditions  stated  he  Is 
entitled,  unless  he  has  stipulated  to  the  con- 
trary, to  his  commission  although  no  sale  is 
finally  consummated.  Hamlin  v.  Schnlte,  34. 
Minn.  634,  27  N.  W.  301;  Grosse  v.  Cooley, 
43  Minn.  188,  45  N.  W.  16;  Baars  ▼.  Hyland, 
G5  Minn.  150,  67  N.  W.  1148.  Upon  a  full 
consideration  of  the  law  and  the  whole  rec- 
ord we  have  reached  the  conclusion  that  the 
evidence  Is  sufiScIent  to  support  tbe  verdict 
as  to  both  causes  of  action,  and  that  the 
defendant's  motion  for  Judgment  was  prop- 
erly denied. 

2.  The  defendant  nrges  in  support  of  his 
motion  for  a  new  trial  that  the  court  erred 
in  its  rulings  on  the  admission  of  evidence 
and  In  its  instructions  to  the  jury.  A  num- 
ber of  assignments  of  error  in  this  connec- 
tion relate  to  the  admission  In  evidence, 
over  the  objection  and  exception  of  the  de- 
fendant, of  conversations,  when  he  was  not 
present  between  the  plaintiff  and  the  propos- 
ed purchaser  In  relation  to  his  purchase  of 
tbe  timber.  It  la  claimed  on  tbe  authority 
of  Rutherford  v.  Selover,  87  Minn.  495,  82 
N.  W.  413,  that  such  evidence  was  simply 
hearsay,  and  therefore  not  admissible.    The 


plaintiirs  claim  to  be  paid  a  commission 
does  not  rest  upon  a  written  contract  by 
the  purchaser  whereby  ha  was  legally  bound 
to  buy  the  timber  but  upon  the  claim  that 
he  procured  for  the  defendant  a  purchaser. 
It  was  then  necessary  for  him  to  offer  evi- 
dence to  establish  tbe  fact  that  he  found  a 
purchaser  able  and  ready  to  buy  on  tbe  au- 
thorized terms,  and  that  he  communicated 
the  result  of  his  negotiations  to  the  de- 
fendant and  afforded  him  a  fair  opportunity 
to  consummate  the  contract  with  the  purchaser. 
Such  evidence,  if  tbe  result  of  the  negotia- 
tions be  communicated  to  the  principal.  Is 
not  hearsay  but  original  evidence  tending  to 
establish  the  alleged  fact  that  plaintiff  found 
a  purchaser.  It  is  just  as  clearly  original 
evidence  as  wonld  be  a  written  statement  of 
the  proposed  purchaser  to  the  broker  stating 
that  he  wonld  buy  on  the  authorized  terms, 
if  the  principal  elected  to  accept  his  offer. 
Grosse  v.  Cooley,  48  Minn.  188,  45  N.  W. 
16;  Vaugban  v.  McCarthy,  60  Minn.  199,  60 
N.  W.  1075;  EYedin  t.  Richards,  66  Minn. 
46,  68  N.  W.  402;  Huff  v.  Cole's  Estate,  127 
Mich.  851,  86  N.  W.  835;  Woollcy  v.  liOwen- 
stein,  83  Hun,  155,  31  N.  7.  Supp.  570. 
The  decision  in  the  case  of  Rutherford  ▼. 
Selover  Is  not  Inconsistent  with  this  con- 
clusion. Tbe  conversations  between  the  agent 
and  tbe  proposed  pnrcbaser  In  that  case 
which  were  excluded  were  not  in  accordance 
with  the  terms  of  the  sale  authorized  by  the 
principal.  The  court  did  not  err  In  receiv- 
ing the  evidence  in  this  case. 

3.  The  defendant  also  urged  that  tbe  re- 
sult of  the  alleged  negotiations  with  the  pro- 
posed purchaser  was  not  communicated  to 
the  defendant  until  after  the  authority  of 
the  plaintiff  was  revoked,  and  further  that 
the  court  erred  In  receiving  evidence  of  the 
contents  of  a  letter  written  and  mailed  by 
the  plaintiff  to  tbe  defendant  to  the  eflfect 
that  the  proposed  purchaser  was  ready  to 
buy  tbe  timber  on  the  authorized  terms  and 
pay  his  money  therefor  on  tbe  delivery  of  a 
deed  therefor.  There  was  evidence  tending 
to  show  that  the  letter  was  directed  to  the 
defendant  at  International  Falls,  Minn.,  that 
It  was  mailed  with  postage  prepaid  and  that 
notice  to  produce  the  letter  had  beoi  served. 
The  defendant  objected  to  tbe  evidence  on 
the  ground  that  it  was  irrelevant  immate- 
rial, not  the  best  evidence,  and  no  proper 
foundation  laid.  The  objection  was  overrul- 
ed. Tbe  objection,  with  others,  is  here  made 
that  the  defendant's  residence  was  at  Ft 
Francis,  Ontario,  and  that  for  this  reason 
tbe  evidence  as  to  the  mailing  of  the  let- 
ter and  Its  contents  was  not  admissible.  It 
is  to  be  noted  that  no  such  objection  was 
made  at  tbe  time  the  evidence  was  received 
nor  upon  a  motion  afterwards  made  to 
strike  out  the  evidence.  See  Graves  v.  Bon- 
ness  (Minn.)  107  N.  W.  163.  But  this  aside, 
there  was  evidence  received  tending  to  show 
that  although  tbe  defendant  resided  at  Ft 
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Francis  he  was  accustomed  to  receive  let- 
ters and  telegrams  at  International  Falls. 
He,  towever,  testified  that  he  did  not  remem- 
ber getting  the  letter  in  question,  that  he 
never  got  snch  a  letter.  This  was  not  con- 
clnslve  evidence  for  the  evidence  tends  to 
show  other  facts  and  clrcnmstances  from 
which  the  jury  might  find  that  the  defendant 
was  mistaken,  and  that  he  received  the  letter. 
We  hold  that  the  court  did  not  err  In  receiv- 
ing the  evidence  as  to  the  contents  of  the  let- 
ter. Other  alleged  errors  as  to  the  admis- 
sion of  evidence  are  ufged.  We  have  con- 
sidered them,  and  find  no  errors  which  would 
Justify  the  granting  of  a  new  trial. 

4.  We  find  no  reversible  errors  in  the  re- 
fusal of  the  learned  trial  Judge  to  give  re- 
quested Instructions,  nor  in  the  iDStructlons 
as  given.  The  charge  to  the  Jury,  consid- 
ered as  a  whole,  was  a  fair  and  correct  pres- 
entation of  the  issues  and  the  claims  of 
the  resiiectlve   parties. 

Order  affirmed. 


DE  BLOIS  T.  GRBAT  NORTHERN  RT.  CO. 
(Supreme  Court  of  Minnesota.    July  20,  1906.) 

DaKAQES  —  PeSSONAI.  IRJUKT  —  PCBMANSNT 

IHJUBT— Excessive  AMouirr. 

Held,  in  this  a  personal  Injury  action, 
that  the  verdict  is  sustained  by  the  evidence, 
that  an  award  of  damages  in  the  sum  of  |8,900 
for  a  permanent  injury  to  the  urinary  organs 
and  bladder  is  not  excessive,  and,  further,  that 
there  were  no  reversible  errors  In  the  charge 
of  the  court  as  to  the  measure  of  damages. 

[Ed.  Note.— For  cases  In  point,  see  vol.  16, 
Cent.  Dig.  Damages,  I  872.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Steams  Coun- 
ty;  D.  B.  Searle,  Judge. 

Action  by  James  H.  De  Blois  against  the 
Great  Northern  Railway  Company.  Verdict 
for  platnUfC.  From  an  order  denying  Judg- 
ment notwithstanding  the  verdict  or  for 
a  new  trial,  defendant  appeals.    Affirmed. 

M.  Li.  Countryman  and  Geo.  H.  Reynolds, 
for  appellant  Calhoun  &  Bennett  and 
DoDobne  ft  Bteph^is,  for  respondent 

6TART,  0.  J.  On  December  28,  1904,  the 
plaintiff  was  a  passenger  on  one  of  the  rail- 
way trains  of  the  defendant,  which  was  de- 
railed, whereby  he  was  personally  Injured. 
He  brought  this  action  to  recover  damages 
for  his  injuries.  Verdict  fbr  the  plaintiff  for 
$8,500.  The  defendant  appealed  from  an  or- 
der denying  Its  motion  for  Judgment  in  its 
favor  notwithstanding  the  verdict  or  for  a 
new  trial 

There  was  no  question  on  the  trial  as  to 
the  negligence  of  the  plalntUf  and  Its  liability 
In  some  amount  was  conceded,  but  the  extent 
of  his  Injuries  and  resulting  damages  were 
vigorously  contested.  Tbe  evidence  on  this 
question,  indadlns  tbe  expert  opinion  evi- 


dence, was  acutely  conflicting.  The  defend- 
ant here  urges  that  the  award  of  damages  is 
not  Justlfled  by  tbe  evidence,  and  that  they 
are  so  excessive  as  to  clearly  indicate  that 
they  were  given  tmder  the  Influence  of  pas- 
sion or  prejudice.  The  evidence  on  the  part 
of  the  plaintiff  tended  to  sbow  that  he  was 
40  years  of  age  at  the  time  of  the  accident 
and  that  prior  thereto  he  had  been  injured  In 
two  other  railroad  accidents  losing  a  leg  in 
one  and  two  fingers  on  one  band  In  the  other; 
that  nevertheless  bis  health  was  good,  and  he 
never  had  any  trouble  with  his  urinary  or- 
gans or  with  his  bladder  prior  to  the  last  ac- 
cident; that  as  a  result  of  tbe  derailment 
of  tbe  train  be  was  thrown  down  and  bruised 
on  the  left  shoulder,  hip,  back,  and  abdomen; 
that  the  blow  on  the  abdomen  caused  a  per- 
manent injury  to  his  bladder  and  urinary  or- 
gans resulting  In  a  retention  of  urine  which 
can  only  be  relieved  by  the  use  of  a  catheter, 
which  condition  will  continue  as  long  as  he 
lives;  further  that  be  suffers  from  pains  in 
his  back  and  bladder,  Is  unable  to  sleep  prop- 
erly, has  chills,  and  suffers  every  time  he 
uses  the  catheter.  The  evidence  on  the  part 
of  tbe  defendant  tended  to  show  that  the 
plaintiff  bad  been  treated  for  a  difficulty  of 
tbe  bladder  and  urinary  organs  before  the 
accident;  that  tbe  condition  of  those  organs 
at  the  time  of  the  trial  was  not  due  to  the  ac- 
cident, but  to  catherizatlon.  A  reading  of 
tbe  whole  evidence  leads  to  the  conclusion 
that  if  the  plaintlfTs  physical  condition  at  the 
time  of  the  trial  was  the  proximate  result 
of  the  injury  he  received  at  the  time  of  the 
accident  the  damages  are  not  excessive,  and 
that  tbe  verdict  in  this  respect  is  sustained 
by  the  evidence.  Whether  this  condition  was 
so  caused  was,  upon  the  evidence,  a  question 
of  fact  for  the  Jury,  and  we  bold  that  tbe 
verdict  Is  sustained  by  the  evidence,  and 
that  the  damages  are  not  excessive. 

The  other  assignmepts  of  error  urged  In 
the  brief  of  defendant  relate  to  tbe  charge  of 
the  trial  court  In  reference  to  the  damages. 
There  are  but  two  of  them  meriting  consider- 
ation. Tbe  trial  Judge  concluded  his  gener- 
al Instructions  as  to  the  question  of  damages 
as  follows,  namely:  "(In  other  words,  to 
what  extent  has  he  been  damaged  physically 
or  otherwise  by  tbe  accident?  To  that  ex- 
tent the  plaintiff  is  entitled  to  recover  dam- 
ages, and  such  sum  as  will  compensate  him 
for  the  injuries  received.)  In  determining 
what  damages  he  Is  entitled  to  recover,  you 
can  take  Into  consideration  all  tbe  testimony 
as  to  bis  former  condition,  and  condition 
at  the  time  of  the  accident  and  subsequent 
condition,  so  far  as  it  has  been  affected  by 
tbe  Injuries  received  at  the  time  of  the 
accident  Take  Into  consideration,  consider 
whether  these  injuries  are  of  a  permanent 
character  or  not,  and  in  that  way  determine 
to  what  extent,  or  bow  much,  what  sum  he 
is  entitled  to  recover  to  compensate  him  for 
the  injuries  he  sustained  at  that  time.    Tn 
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determining  what  amn  be  Is  entitled  to  re- 
cover you  take  Into  consideration  his  condi- 
tion so  far  as  the  testimony  shows,  the  in- 
juries he  has  sustained,  his  business  In  life, 
and  determine  how  much  is  necessary  to  com- 
pensate him  for  the  Injuries  that  he  has 
sustained.  (There  is  no  testimony,  I  believe, 
as  to  any  expectancy,  but  he  testifies,  I  be- 
lieve, that  bis  age  Is  about  40,  41  or  42.  You 
take  that  Into  consideration,  and  as  practical 
men  acquainted  with  the  ordinary  afTnlrs  of 
life,  of  human  nature  and  things  of  that  kind, 
determine  bow  much  you  think  would  be 
right  as  compensation  for  the  Injuries  which 
he  actually  sustained  at  the  time  of  this  ac- 
cident)" He  then  said:  "Any  suggestions 
from  either  side?"  Thereupon  counsel  for 
the  defendant  said:  "It  seems  to  me  your 
honor  has  covered  the  case."  Counsel  for 
the  plaintiff  made  some  suggestions  as  to  fur- 
ther Instructions  which  were  given.  The 
defendant  made  no  request  for  Instructions 
nor  excepted  to  any  of  those  given  except  on  the 
motion  for  a  new  trial,  when  it  excepted  to 
the  giving  the  instructions  we  have  placed  In 
parenthesis.  It  is  here  urged  that  the  in- 
structions were  not  only  misleading,  but 
placed  It  within  the  power  of  the  Jury  in 
assessing  the  damages  to  include  bis  loss  of 
time,  money  paid  out  for  medical  attoidance, 
and  impairment  of  his  earning  capacity. 
Therefore,  they  were  erroneous  because  there 
was  no  evidence  of  the  earning  capacity  of 
the  plaintiff  before  his  injury.  And  further, 
that  the  Jury  should  Iiave  been  fully  in- 
structed as  to  the  proper  elements  of  damage 
and  directed  to  consider  the  evidence  rele- 
yant  thereto.  The  defendant  cannot  com- 
plain of  any  omissions  in  the  Instructions  as 
to  the  damages,  none  having  been  requested. 

The  instructions  must  be  given  a  reason- 
able interpretation  and  construed  as  a  whole 
wltb  reference  to  the  evidence  and  the  claims 
of  the  respective  partfea.  In  this  case  there 
was  neither  evidence  of  nor  claim  for  loss  of 
time,  medical  attendance,  or  nursing.  Such 
being  the  case,  the  charge  taken  as  a  whole 
Is  not  fairly  subject  to  the  criticism  made 
by  the  defendant  If  it  was  not  sufficiently 
spedflc,  and  for  that  reason  liable  to  be 
misunderstood  by  the  Jury  as  authorizing 
them  to  give  damages  for  pecuniary  loss,  of 
which  there  was  neither  claim  nor  proof,  it 
was  the  manifest  duty  of  counsel  to  call  the 
attention  of  the  court  to  the  matter,  and  ask 
for  the  proper  limitations.  This  was  not 
done,  but  on  the  contrary,  the  learned  trial 
Judge  in  effect  was  assured  that  his  charge 
covered  the  case.  The  only  criticism  of  the 
charge.  If  any,  that  fairly  can  be  made  Is  that 
it  was  not  sufficiently  specific;  which  should 
have  been  remedied  at  the  trial  by  a  request. 
In  response  to  the  inquiry  of  the  court 
for  further  Instructions. 

We  hold  there  were  no  reversible  errors  in 
ttie   instructions.    Order  affirmed. 


GEORGE  D.  BARNARD  &  CO.  v.  BOARD 

OF  COM'RS  OF  POLK  COUNTY. 
(Supreme  Court  of  Minnesota.    June  15,  190&) 
CouNTica— DEncTivx  Oboahizatiok— Dxbtb 

— LlABIUTT   OF   ObIQINAL    COTJNTT. 

Where  the  attempt  to  create  a  new  county 
out  of  a  portion  of  the  territory  of  an  existing 
connty  results  in  the  organisation  of  a  de  facto 
corporation,  which  is  subsequently  dissolved  in 
proceedings  brought  for  that  purpose,  the  orig- 
inal county  is  not  liable  for  debts  contractnl 
by  the  de  fiicto  corporation  dnring  its  exist- 
ence.  The  old  county  is  not  the  successor  of 
the  de  facto  county,  nor  does  it  by  such  disso- 
lution, receive  temtory  or  property  from  the  de 
facto  corporation,  wnich  carries  with  it  tba 
obligation  to  pay  the  debts. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court  Polk  Gounty; 
William  Watts,  Judge. 

Action  by  George  D.  Barnard  ft  Co. 
against  the  board  of  county  commissioners 
of  Polk  county.  Verdict  for  defmdant 
From  an  order  denying  a  new  trial,  plain- 
tiff appeals.    Affirmed. 

B.  O.  Bagen  (A.  A.  Miller,  O.  S.  Ives,  and 
A.  R.  Holston,  of  counsel),  for  appellant 
W.  B.  Rowe  and  Jas.  EL  Maybury,  Co.  Atty., 
for  respondent 

ELLIOTT,  J.  This  is  an  appeal  from  an  or- 
der sustaining  a  demurrer  to  the  complaint 
The  action  was  brought  against  the  board 
of  county  commissioners  of  Polk  connty  to 
recover  the  value  of  certain  books,  blanks, 
and  office  furniture  sold  by  the  plalatiS 
to  the  de  facto  county  of  Columbia,  daring 
the  time  between  the  dates  of  the  Governor's 
proclamation  of  the  creation  of  the  said  Co- 
lumbia county  and  its  dissolution  by  the 
Judgment  of  the  court  The  complaint  al- 
leges the  facta  relating  to  the  organization  of 
Columbia  county,  the  sale  and  delivery  of 
the  goods,  the  allowance  of  the  bills  by  the 
proper  officers  of  Columbia  county,  the  issue 
of  warrants  for  their  payment  the  proceed- 
ings in  the  Supreme  Court  the  dissolution  of 
the  corporation,  and  the  refusal  of  the  offi- 
cers of  Polk  county  to  pay  the  warrants.  The 
record  presents  the  single  question  whether 
Polk  county  is  liable  for  the  debts  incurred 
by  Columbia  county  while  It  existed  as  a  de 
facto  public  corporation.  It  was  held  in 
State  ex  rel.  Hagan  v.  District  Court,  90 
Minn.  118,  95  N.  W.  691,  that  after  the  proc- 
lamation of  the  governor,  the  county  of  Co- 
lumbia was  a  de  facto  organised  county  un- 
til its  organization  was  declared  illegal  by 
this  court  in  State  v.  Larson,  89  Minn.  123,94 
N.  W.  220.  It  therefore  bad  a  legal  right  to 
incur  the  obligations  which  It  is  now  songlit 
to  enforce  against  Polk  county. 

In  view  of  the  many  unsuccessful  attempts 
to  organize  new  counties  from  portions  of  the 
territory  of  existing  counties.  It  is  somewhat 
remarkable  that  there  are  so  few  authorities 
upon  the  direct  question  involved.   Where  an 
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«xl8tin2  corporation  is  dissolved  and  its  ter- 
ritory annexed  to  anotlier  corporation,  tlie 
latter  sncceeds  to  tlie  obligationB  as  weli  as 
to  the  property  of  the  dissolved  corporation. 
It  takea  the  burdens  with  the  benefits.  The 
«ame  result  follows  when  a  public  corporation 
Is  dissolved  and  subsequently  reincorporated, 
or  a  new  corporation  is  created  embracing 
substantially  the  same  territory  and  inhab- 
itants as  the  old.  The  effect  of  such  a  pro- 
-cedure  is  merely  to  give  new  form  to  the  old 
-corporation,  and  the  new  corporation  Is  re- 
garded as  the  successor  of  the  old.  The 
llabllty  for  the  debts  of  the  old  corporation 
then  rests  upon  the  theory  that  the  one  cor- 
poration Is  the  successor  of  the  other,  or  up- 
on the  general  principle  that  the  corporation 
which  receives  the  territory  of  the  old  and 
the  benefits  resulting  therefrom,  must  also 
assume  the  debts.  Bronghton  v.  Pensacola, 
D3  U.  S.  266,  23  U  Ed.  806 ;  Mobile  v.  Watson, 
116  n.  S.  289,  6  Sup.  Ct  3S8,  29  L.  Ed.  620; 
Mount  Pleasant  v.  Beckwith,  100  TJ.  S.  614, 
25  L.  Ed.  C99;  Riley  ▼.  Township  of  Gar- 
field, 54  Kan.  463,  88  Pac.  660;  Ranken  ▼. 
McCallum  (Tex.  Civ.  App.)  60  S.  W.  976; 
Folsom  r.  Greenwood,  Go.  (C.  O.)  130  Fed. 
730;  Id.,  137  Fed.  449,  69  C.  C.  A.  473; 
Ruohs  V.  Athens,  91  Tenn.  20,  18  S.  W.  400, 
30  Am.  St  Rep.  858 ;  Hill  v.  City  of  Kahokia 
<C.  G.)  35  Fed.  32;  Devereaux  v.  Browns- 
ville (G.  G.)  29  Fed.  742;  Brewls  v.  Duluth 
<C.  C.)  13  Fed.  334;  O'Connor  v.  Memphis, 
G  lica  (Tenn.)  730;  People  v.  Board,  94  N.  T. 
263;  Scbriber  t.  Langlade,  66  Wis.  620,  29 
N.  W.  647,  554 ;  Ross  v.  WImberly,  60  Miss. 
345;  Amy  v.  Belma,  77  Ala.  103;  City  of 
Brownwood  y.  Noel  (Tex.  GIv.  App.)  43  S. 
W.  890;  Broadfoot  v.  City  of  Fayetteville 
<N.  C.)  82  8.  B.  804,  70  Am.  St  Rep.  610; 
Board  of  Com'rs  v.  Clarke  (Okl.)  70  Pac  206 ; 
Shaplelgh  v.  San  Angelo,  167  U.  S.  646,  17 
fiup.  Ct  957,  42  L.  Ed.  310. 

The  only  case  to  which  our  attention  has 
t>een  called  which  supports  the  appellant's 
contention  is  Gilkey  v.  Town  of  How,  105 
Wis.  41,  81  N.  W.  120,  49  L.  R.  A.  483.  It 
there  appeared  that  the  supervisors  of  the 
county  detached  portions  of  two  different 
townships  and  from  them  formed  the  town 
of  Wanpee.  While  this  town  was  in  exist- 
ence it  incurred  indebtedness.  Thereafter 
It  was  dissolved  in  direct  proceedings  brought 
for  the  purpose.  The  original  towns  were 
brid  liable  for  the  debts  on  the  authority 
of  Sbapleigb  t.  San  Angelo,  supra,  which 
was  said  to  be  directly  in  point  But  the 
facts  are  wholly  unlike.  The  city  of  San 
Angelo  incurred  debts  for  street  improve- 
ments and  issued  bonds  therefor,  the  proceeds 
of  which  were  actually  used  for  the  Improve- 
ment of  the  streets.  The  corporation  was 
subsequently  dissolved  because  of  irregulari- 
ties  in  Its  organization.  Thereafter  substan- 
tially the  same  territory  and  people  were 
xelncorporated  under  the  same  name.  The 
new  corporation  Included  substantially  all 
the  territory  of  the  old  and  that  which  con- 


tained the  streets  which  had  been  Improved 
with  the  proceeds  of  the  bonds.  The  new 
corporation  was  dearly  the  successor  of  the 
old.  Gilkey  v.  Town  of  How  must  therefore 
rest  upon  its  own  reasoning. 

The  facts  of  this  case  do  not  bring  It 
within  the  rule  applied  in  the  cases  above 
dted.  Aa  attempt  was  made  to  organiz;' 
Columbia  county  out  of  a  portion  of  the 
territory  of  Polk  county.  It  resulted  in 
the  creation  of  a  de  facto  corporation  which 
was  subsequently  dissolved  in  Judicial  pro- 
ceedings. As  far  as  Polk  county  was  con- 
cerned conditions  were  then  exactly  as  they 
were  before  the  attempt  to  create  a  new 
county  was  made.  It  acquired  no  new  terri- 
tory by  the  dissolution  of  the  illegally  exist- 
ing corporation;  its  old  territory  remained 
unaffected;  Its  territory  remained  as  it  had 
been  from  the  time  when  it  was  organized. 
It  cannot  be  said  to  be  in  legal  contemplation, 
the  successor  of  Columbia  county.  Columbia 
county  bad  no  successor,  and  the  Legislature 
has  made  no  provislim  for  the  payment  of 
its  debts. 

The  order  appealed  from  is  aflarmed. 


SNOW  T.  SNOW  et  al. 
(Supreme  Court  of  Minnesota.    Jane  22,  1906.) 

Fbaudb,  Statdtb  or— Paboi.  Gift  or  Land. 
To  take  a  parol  gift  of  land  out  of  the 
statute  of  frauds,  tbe  donee  must  not  only  enter 
into  possession  of  the  premises,  but  alao  make 
improvements  thereon,  or  perform  such  other 
acts  with  reference  thereto  as  would  make  it 
inequitable  not  to  enforce  the  gift  Mere  re- 
maming  in  posseaslon  and  exercising  ownership 
of  the  premises  under  a  prior  parol  gift  is  not 
sufficient 

[Bid.  Note. — For  cases  in  point  see  vol.  23, 
Cent  Dig.  Frauds,  Statute  of,  {  289.] 

(SylUbuB  by  the  Court) 

Appeal  from  District  Court  Anoka  County; 
Arthur  B.  Oiddlngs,  Judge. 

Action  by  John  Snow  against  Orin  Snow 
and  others.  Order  for  judgment  for  defend- 
ants set  aside,  and  new  trial  granted,  and 
defendant  Kate  Snow  appeals.  Reversed, 
and  Judgment  ordered  for  appellant 

Wright  &  Matcham  (F.  S.  Stewart  of  coun- 
sel), for  appellant  Wyman  &  Blanchard, 
for  respondent 

LEWIS,  J.  Action  to  quiet  title  to  certain 
land.  The  answer  of  appellant  Kate  Snow, 
alleges  that  she  is  the  wife  of  defendant 
Orin  Snow,  and  that  respondent  John  Snow, 
Is  tbe  son  of  Orin  Snow  by  a  former  mar- 
riage; denies  that  respondent  was  ever  in 
possession  of  the  land,  except  by  virtue  of 
a  lease  or  leases  from  Orin  Snow;  and  al- 
leges the  title  to  be  in  her  husband.  The 
trial  court  found  that  defendant  Orin  Snow 
was  the  owner  of  tbe  real  estate  involved, 
and  ordered  Judgment  that  respondent  take 
nothing  and  for  dismissal  of  the  action.  Sub- 
sequently, upon  motion  of  respondent,  the 
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court  Tacated  and  set  aside  the  order  for 
judgment  and  granted  btm  a  new  trial,  from 
which  order  appellant,  Kate  Snow,  appealed, 
and  in  this  court  Insists  that  the  order  must 
be  reversed  upon  the  ground  that  it  conclu- 
sively appears  from  the  evidence  that  the 
original  order  of  the  court  directing  Judg- 
ment against  respondent  was  correct. 
The  premises  were  owned  by  Orln  Snow  on 
the  9th  day  of  October,  1899,  and  on  that 
day  he  verbally  stated  to  his  son  John:  "I 
will  give  you  the  120  acres  across  the  road." 
To  which  John  replied:  "That  is  all  right 
I  am  glad  to  have  it."  At  that  time,  and 
for  about  eight  months  prior  thereto,  respond- 
ent had  been  in  possession  of  the  premises 
in  question  under  and  by  virtue  of  a  lease 
from  his  father  which  expired  on  or  about 
April  1,  1900.  Soon  after  the  alleged  gift 
In  the  fall  of  1899  the  respondent  plowed 
the  portion  of  the  land  described  in  the  com- 
plaint, sowed  it  to  winter  rye,  and  rented 
out  the  CTiltlvated  portion  of  the  land  for 
the  next  year,  and  remained  in  possession 
thereof,  either  personally  or  through  tenants, 
from  that  time  until  the  commencement  of 
this  action,  September,  1903,  and  received 
all  the  rents  and  profits  from  the  use  and 
occupation  thereof.  During  the  winter  of 
1900  respondent  got  out  some  timber  for  a 
house  and  a  barn  frame,  but  did  not  build, 
giving  as  bis  reason  that  he  did  not  get  a 
deed  to  the  land.  He  also  repaired  the  fence 
and  did  some  additional  plowing.  Defend- 
ants, Orln  and  Kate  Snow,  were  married 
November  11,  1899,  shortly  after  the  alleged 
gift  took  place.  It  thus  appears  that  re- 
spondent claims  title  wholly  oe  the  ground 
of  an  oral  gift,  followed  up  by  acts  of  In^- 
provement  and  possession  by  him  sufllclent 
to  avoid  the  statute  of  frauds.  No  claim 
Is  made  that  be  acquired  title  by  adverse 
possession,  and  It  is  conceded  that  there 
never  passed  any  deed  or  document  of  any 
character  which  conveyed  any  title  or  Inter- 
est, or  color  of  title  or  Interest,  to  the  prem- 
ises. 

Was  there  such  part  performance  as  to 
take  the  case  out  of  the  statute  of  frauds? 
The  rule  is  founded  upon  the  equitable  doc- 
trine of  estoppel,  and  where  the  part  per- 
formance shown  is  of  such  a  nature  that 
the  parties  cannot  be  restored  to  their  former 
condition,  and  substantial  Injustice  or  fraud 
will  result  from  failure  of  performance, 
equity  will  compel  the  parties  to  carry  out 
their  contract  Jorgenson  v.  Jorgenson,  81 
-Minn.  428,  84  N.  W.  221,  and  cases  cited. 
In  that  case.  In  pursuance  of  an  oral  con- 
tract, the  vendee  entered  Into  possession  of 
the  land,  which  was  wild  and  unimprov- 
ed, made  valuable  improvements  by  break- 
ing the  same  and  raising  annual  crops, 
paid  all  the  taxes,  and  from  time  to  time 
paid  the  purchase  price.  The  court  held 
the  possession  and  improvements  sufficient 
to  take  the  case  out  of  the  operation  of  the 
statute,  although  no  buildings  or  fences  had 
been  constructed  on  the  premises.    In  Slinger- 


land  V.  Slingerland,  39  Minn.  197,  39  N.  W. 
146,  the  father  agreed  to  convey  certain  land 
to  his  son,  provided  he  should  dismiss  cer- 
tain actions  then  pending  against  the  father, 
and  consent  that  certain  money  dependent 
upon  the  result  be  paid  to  the  father.  It 
was  held  that  the  performance  by  the  son 
was  a  sufficient  part  performance  to  take 
the  agreement  out  of  the  operation  of  the 
statute  of  frauds,  notwithstanding  the  son 
bad  never  entered  into  possession  of  the 
premises,  nor  made  any  valuable  improve- 
ments thereon.  The  decision  rests  upon  tbe 
doctrine  of  estoppeL 

In  the  case  at  bar  there  is  absolutely  no 
evidence  of  any  of  the  conditions  necessary 
to  take  tbe  case  out  of  the  operation  of  tbe 
statute.  Respondent  has  expended  no  money 
for  the  construction  of  buildings,  and  has 
made  no  improvements  which  he  might  not 
otherwise  have  made  under  the  lease  in  force 
at  the  time  of  the  alleged  gift  He  has  not 
shown  that  he  has  done  anything  whatever 
to  change  bis  former  relation  to  his  father 
by  reason  of  the  gift,  except  remaining  in 
possession  after  the  termination  of  the  orig- 
inal term  of  lease  and  receiving  the  crops 
without  division.  Where  a  vendee  relies  up- 
on possession  and  Improvements  sufficient 
to  avoid  the  statute  of  frauds,  he  must  enter 
Into  possession  of  the  land  under  and  la 
reliance  upon  the  contract,  and  make  valu- 
able Improvements  thereon.  The  rule  Is  thus 
stated  In  Ferguson  v.  Trovaten,  94  Minn. 
200,  102  N.  W.  873,  and  is  supported  by  all 
the  authorities.  Possession  alone  is  not 
Buffieic-nt  Bright  v.  Bright,  41  111.  97; 
Buhler  v.  Trombly  (Mich.)  102  N.  W.  647. 
A  continuing  possession  after  a  gift,  without 
the  expenditure  of  money.  Is  not  enough. 
Anson  v.  Townsend,  73  Cal.  415,  16  Pac.  49. 
The  father  was  at  perfect  liberty,  prior  to 
the  commencement  of  this  action,  to  renounce 
the  gift  and  repossess  himself  of  the  land, 
and  for  the  same  reason  appellant,  Kate 
Snow,  who  became  his  wife  prior  to  the 
time  of  tbe  gift  became  vested,  has  the  same 
right  to  enforce  her  Interest  In  the  land,  and 
she  Is  unaffected  by  her  husband's  failure 
to  defend  tbe  action. 

Order  reversed,  and  Judgment  ordered  for 
appellant 


SAVAGE   et   al.  ▼.    MADEMA   FARMERS' 

WAREHOUSE  CO.  et  al. 
(Supreme  Court  of  Minnesota.    June  22,  1906.) 

1.  COBPOBATIONS— OFFTCBBS— GONTRACrS. 

Directors  and  offlcers  of  a  corporation 
are  not  forbidden  by  law  from  entering  into 
contracts  with  the  corporation  they  represent 
and  of  which  they  are  members. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Di".  Corporations,  §§  1401,  1402.] 

2.  Same— Good  Faith. 

In  such  contracts  the  officers  are  held  to 
those  rules  of  fairness  and  rood  faith  which 
courts  of  eqnity  impose  npon  trustees. 

[Ed.  Note. — For  cases  in  point,  see  vol.   12, 
Cent  Dig.  Corporations,  U  1401,  1402.] 
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If  contracts  so  entered  Into  are  fair,  free 
from  fraud,  and  in  the  interests  and  for  tlie 
benefit  of  tlie  corporation,  they  are  valid. 

[E!d.  Note. — For  cases  in  point,  see  vol.  12, 
Cent  Dig.  Corporations,  {{  1401,  1402.] 

4.  Bajcs— PsocEEDiNaa  to  Wind  Up— Find- 
iiToa. 

Findings  of  the  trial  court  to  the  effect  that 
respondents,  as  directors  of  the  corporation 
whose  affairs  are  here  involved  in  insolvency 
proceedings,  became  obligated  to  and  paid  cer- 
tain valid  existing  debts  of  the  corporation 
and  are  entitled  to  reimbursement,  held  nu- 
tained  by  the  evidence. 

5.  Save. 

The  evidence  Is  not  conclusive  that  the 
debts  80  paid  arose  from  unlawful  tisnaactions 
sanctioned  by  the  directors  as  such,  nor  that 
the  payment  was  voluntary,  within  the  rules 
of  law  applicable  to  such  payments. 

6.  Limitation  or  Aotiors— Waivkb  or  De- 
fense. 

Respondents,  who  were  directors,  paid  cer- 
tain debts  of  the  corporation  in  question,  for 
which  the  latter  gave  them  its  promissory  notes 
payable  at  a  future  time.  The  corporation 
failed  to  pay  the  notes,  and  an  action  was 
brought  against  it  to  recover  thereon,  in  which 
judgment  was  duly  rendered  for  the  full  amount 
due.  The  corporation  became  insolvent,  and  in 
an  action  by  the  receiver  appointed  to  wind  up 
its  affaira  the  judgment  was  set  aside  as  an 
unlawful  preference.  In  this  proceeding  to 
determine  the  statutory  liability  of  the  stock- 
holders, the  judgment  was  presented  in  favor 
of  these  creditors  as  a  claim  against  the  cor- 
poration. On  the  trial  of  the  action,  when 
the  judgment  was  offered  in  evidence,  it 
was  objected  to  by  plaintiffs  on  the  ground 
that  it  had  been  set  aside  in  the  action 
brought  by  the  receiver.  Whereupon  the 
court  suggested  to  respondents'  counsel  that  he 
amend  his  statement  of  claim  by  presenting 
the  promissory  notes  upon  which  the  judgment 
was  founded,  stating  that  the  trial  might  pro- 
ceed and  the  formal  amendment  be  61ed  later. 
Acting  on  this  suggestion,  the  notes  were  of- 
fered in  evidence,  to  which  no  objection  was 
made  by  plaintiffs.  At  the  time  they  were  so 
offered  they  were  more  than  six  years  over- 
due. At  the  conclusion  of  the  trial  respondents 
formerly  amended  the  statement  of  their  claim 
by  setting  up  the  promissory  notes  as  the  basis 
of  the  same,  to  which  plaintiffs  answered,  al- 
leging that  the  notes  were  barred  by  the  stat- 
ute of  limitations.  It  is  held  that,  as  the 
notes  were  received  in  evidence  without  objec- 
tion and  the  court's  attention  was  not  called 
to  the  plea  of  the  statute  of  limitations  un- 
til the  conclusion  of  the  trial,  and  then  only 
l>y  the  filing  of  plaintiffs'  answer,  the  defense 
was  waived. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Watonwan 
Gonnty;  Francis  Cad  well,  Jndg& 

Action  by  Edward  Savage  and  another 
against  the  Hadelia  Farmers'  Warehouse 
Company  and  others.  From  a  judgment 
for  defendants,  plaintlirs  appeal.  Affirm- 
ed. 

Savage  &  Purdy,  (or  appellants.  W.  S. 
Hammond,  for  respondents. 

BBOWN,  J.  In  proceedings  to  wind  up  the 
affairs  of  tbe  Hadelia  Fanners'  Warehouse 
Company,  an  insolvent  corporation,  and  to 
enforce  the  statutory  stockholders'  liability, 
tbe  court  below  made  an  order  fixing  a  time 
witbln  which  creditors  should  present  their 


claims.  Numerous  claims  were  presented, 
and  upon  a  trial  and  bearing  tbe  court  made 
its  findings  of  fact  and  conclosions  of  law 
by  wbicb  tbe  liability  of  the  several  stock- 
boldera  was  determined;  and  by  which,  also, 
certain  claims  were  allowed  against  tbe  cor- 
poration, among  others,  a  claim  in  favor  of 
respondent  Fanning  for  tbe  sum  of  $3,049.13, 
and  another  in  favor  of  respondents  Mitchell 
and  McCarthy  for  tbe  sum  of  $822.01.  Judg- 
ment was  duly  rendered  and  entered  accord- 
ingly; from  so  mncb  of  it  as  allowed  and 
directed  tbe  payment  of  tbeae  two  claims, 
plaintlfTs  appealed. 

1.  Tbe  Fanning  claim  grew  out  of  tbe 
following  facts:  In  August,  1806,  tbe  com- 
pany, then  being  a  going  concern,  borrow- 
ed of  Nichols  &  Taylor  the  sum  of  $2,000, 
giving  therefor  Its  promissory  note  for  that 
amount.  Indorsed  by  certain  of  Its  directors, 
who  thereby  l)ecame  personally  bolden  for 
Its  payment  The  loan  was  made  for  the  pur- 
pose of  meeting  an  overdraft  at  tbe  com- 
pany's bank,  or  for  use  in  its  business  of 
buying  grain  —  it  Is  not  Important  which  — 
and  tbe  money  was  received  and  placed  to 
its  credit  on  tbe  books  of  tbe  State  Bank  of 
Madelia,  with  which  It  was  doing  business. 
Tbe  company  failed  to  pay  the  note  when 
due,  and  a  new  loan  was  negotiated  for  tbe 
purpose  of  discharging  It  To  do  this  tbe 
directors  were  authorized  to  borrow  $1,000 
from  one  Lamm,  tbe  same  to  be  applied  upon 
tbe  note,  and  to  obtain  an  extension  of  time 
of  payment  on  tbe  balance.  Tbe  directors, 
pursuant  to  this  authority,  obtained  tbe 
$1,000  from  Lamm,  giving  to  him  a  note  for 
that  amount,  for  the  payment  of  wbicb  they 
became  personally  liable.  They  paid  this 
amount  to  Nichols  &  Taylor  upon  tbe  $2,000 
note,  giving  that  firm  a  new  note  for  $1,000, 
tbe  balance  dne  them.  To  reimburse  the 
directors,  the  corporation  gave  tbem  two 
promissory  notes  of  $1,000  each,  wbicb  tbey 
subsequently  indorsed  to  Fanning,  as  their 
trustee,  who  now  holds  the  same  as  such. 
The  directors,  payees  in  these  twe  notes, 
fully  paid  the  prior  Indebtness  to  Lamm 
and  to  Nichols  &  Taylor.  Tbe  Mitchell 
and  McCarthy  claim  arose  out  of  these  facts: 
In  February,  1896,  tbe  company  bad  over- 
drawn Its  account  at  tbe  bank  to  tbe  sum 
of  $1,377.87.  To  secure  tbe  payment  of  this, 
one  Johnson,  an  officer  of  the  company,  bis 
wife  joining  with  blm,  made  and  delivered 
to  tbe  bank  bis  promissory  note  for  the 
amount  of  the  overdraft,  tbe  payment  of 
which  was  guarantied  by  Mitchell  and  Mc- 
Carthy, directors  of  the  corporation.  They 
thereafter  paid  upon  the  note  from  their  own 
funds  the  sum  of  $522.32,  and  this  amount 
was  allowed  them  against  tbe  corporation 
by  the  court  below. 

The  trial  court  found  that  tbe  indebted- 
ness Involved  in  these  two  transactions  repre- 
sented valid  existing  debts  of  the  corporation, 
and  having  been  paid  and  discharged  by  tbe 
stockholders  mentioned,  tbey  were  entitled  to 


Digitized  by  LjOOQIC 


298 


lOS  NORTHWESTERN  REPORTER. 


(Minn. 


relmbnrBement,  and  the  claims  were  accord- 
ingly allowed.  It  Is  conteuded  by  appellant 
tbat  the  findings  of  the  trial  court  in  tills 
respect  are  not  sustained  by  the  evidence. 
It  Is  insisted  In  this  behalf  that  the  debts 
arose  from  unlawful  transactions  engaged 
In  by  the  corporation  with  the  sanction  and 
approval  of  the  directors;  tbat  they  were  not 
valid  obligations  against  the  corporation; 
tbat  the  directors  who  paid  the  same  did  bo 
voluntarily,  and  are  not  entitled  to  recover. 
It  may  be  conceded  that  the  Insolvency  of 
the  corporation  was  due  largely  to  losses 
resulting  from  gambling  in  wheat  options 
with  the  knowledge  and  active  participation 
of  the  directors.  But  this  was  not  the  pur- 
pose for  which  the  corporation  was  created, 
and  it  appears  from  the  evidence  that  It  also 
conducted  a  legitimate  business  in  buying, 
storing,  and  selling  grain.  The  evidence  is 
not  conclusive  that  the  debts  in  question 
were  created  by  the  unlawful  dealing  In 
wheat  options,  though  it  tends  very  strongly 
in  tbat  direction.  However,  a  careful  con- 
sideration of  the  record  leads  to  the  conclu- 
sion that  the  findings  are  not  clearly  against 
the  evidence,  and  we  apply  the  usual  rule 
and  sustain  them.  There  can  be  no  serious 
'Question  tbat  the  directors,  for  discharging 
the  debts  In  question  in  the  manner  stated, 
are  entitled  to  reimbursement  from  the  funds 
of  the  corporation,  unless  the  debts  arose  out 
«f  the  alleged  gambling  transactions  and 
were  not  meritorious  claims,  or  In  making 
the  payment  the  directors  occupied  the  po- 
sition of  mere  volunteers.  Directors  and 
other  officers  may  deal  with  the  corporation 
they  represent,  and  of  which  they  are  mem- 
bers, precisely  as  though  they  held  no  official 
relation  with  It,  and  contracts  entered  Into 
by  them  with  the  corporation  are  valid  and 
«nforcible  so  long  as  not  tainted  with  fraud. 
7  Am.  &  Eng.  Ency.  L.  769.  In  such  transac- 
tions the  directors  are  bound  by  those  rules 
of  fairness  which  coiuts  of  equity  impose 
upon  trustees,  but  they  are  not  forbidden  to 
loan  the  corporation  money,  or  from  guar- 
antying the  payment  of  its  obligations.  Hop- 
son  V.  JEtna  Co.,  50  Conn.  597;  TwIn-Llck 
on  Co.  V.  Marbury,  91  U.  S.  587,  23  L.  Ed. 
328;  Sanford  Go.  v.  Howe  &  Co.,  157  U.  S. 
312,  15  Sup.  Ct  621,  39  L.  Ed.  713.  In  the 
case  of  Africa  v.  Duluth  News-Tribune  Oo., 
82  Minn.  2&3,  84  N.  W.  1019,  83  Am.  St 
Rep.  424,  it  was  held  that  the  promissory 
note  of  a  corporation  made  by  an  officer 
thereof  to  himself  was  presumptively  Invalid, 
but  open  to  proof  of  good  faith.  The  ques- 
tion In  all  such  cases  Is  one  of  fairness  and 
good  faith,  whether  the  transaction  was  for 
the  benefit  and  in  the  Interests  of  the  corpor- 
ation. Taylor  v.  Mitchell,  80  Minn.  492,  83 
N.  W.  418.  We  find  no  evidence  in  the  case 
at  bar  requiring  the  court  to  find  tbat  these 
transactions  were  founded  in  bad  faith,  or 
tbat  the  debts  In  question  arose  solely  out 
of  gambling  operations  In  wheat.  Nor  can 
we  say,  as  a  matter  of  law,  from  the  record. 


that  the  payments  made  by  the  directors  to 
discharge  the  debts  were  voluntary,  within 
the  rules  applicable  to  such  cases.  22  Am. 
&  Eng.  Ency.  Law,  537,  and  cases  cited. 

2.  It  is  also  claimed  tbat  the  Fanning 
claim  was  barred  by  the  statute  of  limita- 
tions. Subsequent  to  the  time  the  notes  in- 
volved in  this  claim  were  due,  an  action 
was  brought  against  the  corporation  to  re- 
cover thereon,  in  which  Judgment  was  duly 
rendered  against  it  for  the  full  amoimt  due. 
After  the  commencement  of  proceedings  to 
wind  up  the  afTalrs  of  the  corporation  on 
the  ground  that  It  was  insolvent,  the  receiver 
therein  brought  an  action  to  set  aside  this 
Judgment  on  the  ground  that  It  was  an  un- 
lawful preference.  The  validity  of  the  Judg- 
ment was  sustained  by  the  district  court, 
but  on  appeal  to  this  court,  it  was  held  an 
nnlawfol  preference  and  ordered  set  aside. 
Taylor  v.  Fanning,  87  Minn.  62,  91  N.  W. 
269.  The  Judgment  was  presented  to  the 
receiver  in  these  proceedings  and  made  the 
basis  of  a  claim  against  the  corporation,  but 
when  the  matter  came  on  for  hearing  before 
the  court,  objection  was  made  that  it  had 
been  vacated  and  set  aside,  and  constituted 
no  valid  claim  against  the  corporation. 
Whereupon  the  court  suggested  that  respond- 
ent amend  his  claim  by  presenting  the  prom- 
issory notes  upon  which  the  Judgment  was 
founded;  stating  that  the  trial  might  pro- 
ceed and  a  formal  amendment  be  filed  later. 
Acting  on  this  suggestion,  counsel  for  Fan- 
ning ofTered  the  notes  In  evidence,  to  which 
no  objection  was  made  by  plalntiflCa.  At  the 
time  they  were  so  ofTered  they  were  more 
than  six  years  overdue,  and  if  the  question 
that  they  were  barred  by  the  statute  of  limi- 
tations had  been  raised,  the  court  probably 
would  have  been  required  to  so  rule.  But,  as 
stated,  no  objection,  either  that  they  were 
barred  by  the  statute,  or  were  otherwise  in- 
admissible, was  made  at  the  time  the  notes 
were  ofTered  In  evidence.  At  the  conclusion 
of  the  trial  Fanning  formally  amended  the 
statement  of  bis  claim  by  setting  up  the 
notes  as  the  basis  of  the  same,  to  which 
plaintlflTs  answered,  alleging  that  the  notes 
were  barred  by  the  statute  of  limitations. 
The  notes  were  received  in  evidence  with- 
out objection,  with  no  suggestion  then  made 
of  the  bar  of  the  statute,  and  the  majority 
of  the  court  are  of  opinion  that  the  defense 
was  waived. 

Judgment  affirmed. 


ANDERSON  v.  YOUNO. 
(Supreme  Court  of  Minnesota.    June  22,  1006.) 

Damaqes— PsaasoNAX,  Injuboes  —  Evidbnck  — 

Waoes. 

From  the  mere  .fact  that  certain  vniges 
per  week  were  received  at  the  time  of  an  ac- 
cident, it  will  not  be  inferred  that  the  amount 
of  the  wage  for  the  time  an  injured  party  is 
Incapacitated  is  the  measure  of  damages  for 
the  loss  of  time. 

(Syllabus  by  the  Ck>urtO 
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Apiteel  from  Munlclpnl  Conrt,  of  Mlnne- 
spoils;  C3iarlefl  L.  Smith,  Judge. 

Action  by  Cecelia  Anderson  against  James 
-CS.  Yonng.  Verdict  for  plaintiff.  From  an 
order  denying  a  new  trial,  defendant  appeals. 
Beversed. 

F.  D.  Larrabee,  for  appellant  Everett 
iloon,  for  respondent. 

LEWIS,  J.  Respondent  and  bar  hasband 
■were  riding  In  a  bnggy  on  the  Minneapolis 
road,  a  public  highway,  near  Ft  Snelling, 
and  at  a  place  where  a  telegraph  pole  stood 
on  tbe  right-hand  side  of  the  road  two  auto- 
mobiles overtook  them ;  the  one  ahead  pass- 
ing them  to  tbe  left  and  appellant  owner  of 
the  second,  attempting  to  pass  at  the  same 
time  on  the  right  of  the  buggy,  between  It 
and  the  telegraph  pole.  There  was  not 
«noaKb  room,  and.  In  passing,  appellant's 
antomobile  struck  against  the  shaft  of  the 
buggy  and  the  horse,  throwing  the  horse  Into 
the  air  and  against  the  other  automobile, 
wrenching  the  buggy  about  and,  though 
respondent  suffered  no  physical  bruises,  she 
claims  to  have  been  severely  frightened,  and 
to  have  suffered  great  nervous  shock,  and 
tbat  ber  health  was  greatly  impaired.  This 
-action  was  brought  for  damages,  and  the 
trial  resulted  in  a  verdict  of  $40  for  respondent 

The  giving  of  the  following  instruction  Is 
tbe  only  error  assigned :  "If  by  reason  of  this 
accident  if  it  was  caused  by  the  negligence 
'Of  tbe  defokdant  yon  should  find  she  was  un- 
able to  perform  ber  work  by  reason  of  physi- 
cal Injuries,  then  up  to  the  time  she  was  un- 
able to  attend  to  ber  work,  and  for  which  she 
drew  no  pay,  yon  will  find  $7  a  we^  and 
add  that  to  the  amount  you  may  find,  if 
any,  tbat  she  has  suffered  by  reason  of 
pbyslcal  injuries  and  bring  in  a  verdict  In 
tbat  amount  However,  In  no  instance  can 
yonr  verdict  be  in  excess  of  $490,  tbe  amount 
ahe  claims  in  the  complaint"  The  complaint 
-states  that  respondent  was  in  good  health 
t>efore  tbe  accident;  that  she  was  a  floor- 
walker In  a  department  store  by  trade  and 
able  to  earn  $12  a  week,  and  was  earning 
and  receiving  that  amount  up  to  the  time  of 
-tbe  accident;  and  that  by  reason  thereof 
-she  was,  and  ever  since  has  been,  incapacitat- 
-ed  for  such  work.  These  allegations  are  nn- 
-supported  by  tbe  evidence.  Tbe  Injury  oc- 
-curred  July  19,  lOOS,  and  the  cause  came  on 
for  trial  November  22,  1005.  At  tbe  trial 
respondent  stated  that  prior  to  tbe  time  of 
the  accident  she  had  t)een  In  tbe  employ  of 
T.  Ij.  Blood  &  Co.,  wholesale  dealers  in  paints, 
.and  bad  charge  of  tbe  labelling  department 
at  a  salary  of  $7  a  week;  tbat  tbe  day 
following  tbe  accident  she  went  down  to  look 
Attae  things,  but  was  only  able  to  remain 
bait  a  day,  but  was  there  more  or  less  for  the 
following  two  weeks,  and  after  tbat  time 
and  up  to  the  time  of  the  trial  she  was  un- 
.able  to  work  except  at  housework ;  and  that 
abe  went  to  ber  old  home  at  Rush  City  for 
mix.   or   seven   weeks  after   stopping   work. 


Tbe  general  rule  In  such  cases  is  tbat  evi- 
dence of  wages  received  is  admissible  as 
bearing  upon  the  value  of  time  lost  on  ac- 
comit  of  injuries  but  in  the  absence  of  a 
definite  contract  of  service,  or  facts  from 
which  it  may  be  inferred  that  the  wage  was 
actually  lost,  no  damages  can  be  collected 
for  loss  of  time.  So  far  as  tbe  record  In- 
forms us,  respondent  may  not  have  continued 
at  work  another  day  after  the  date  of  the 
accident  and  tbe  Instruction  to  return  a  ver- 
dict Including  $7  a  week  for  the  time  she 
was  incapacitated,  was  not  Justified  by  tbe 
evidence.  It  assumes  that  had  she  not  sus- 
tained the  injury  she  would  have  continued 
to  earn  the  same  wages  up  to  tbe  time  of 
tbe  trial. 
Order  reversed.    New  triaL 


•      LlBBY  r.  PARRY. 
(Supreme  Court  of  Minnesota.    Jane  22,  1006.) 

1.  Vkndor  and  PtntCHASKB— Contoact. 

A  certain  instrument  construed,  and  held 
to  be,  in  its  original  form,  an  option  for  tbe 
purchase  of  real  estate,  but  as  afterwards  modi- 
fied it  became  a  contract  of  purchase. 
2L  SPKcmo  Pebfobxancb— DKrAui.T  IK  Pat- 

lOCNTS. 

The  contract  not  having  been  terminated 
by  Kiving  the  notice  required  by  chapter  223, 
p.  431,  Laws  1807,  and  time  not  having  been 
made  the  essence  of  the  contract,  the  pur- 
chaser was  entitled  to  maintain  an  action  for 
specific  performance,  although  payments  had  not 
been  made  within  the  time  limited.  Evidence 
was  introduced  at  the  trial  tending  to  show 
that  appellant  had  not  prior  to  the  commence- 
ment of  the  action,  abandoned  the  contract 
but  had  made  preparation  to  perform  tbe  same. 
[Ed.  Note. — For  cases  in  point  see  vol.  44, 
Cent  Dig.   Specific  Performance,   t{  233,  238, 

3.  Samb— Tendeb  or  Patiibrt. 

The  contract  was  not  indefinite  in  its  terms 
npon  tbe  question  of  deferred  payments  and 
security,  and,  by  pleading  and  making  a  proper 
tender  of  the  money  due  and  of  a  mortgage 
upon  the  premises  for  the  deferred  payments, 
appellant  preserved  her  rights  under  the  con- 
tract, although  the  time  stated  for  such  pay- 
ment had  expired. 

4.  Tkiai.— DiBMIBSAI.. 

It  was  error  to  dismiss  the  action  at  the 
close  of  appellant's  case,  the  evidence  being  suf- 
ficient to  make  out  a  prima  facie  cause  of  ac- 
tion. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court  Hennepin 
County;    H.  D.  Dickinson,  Judge. 

Action  by  Addle  LIbby  against  Edward  T. 
Parry.  From  an  order  dismissing  the  action, 
plaintiff  appeals.  Reversed  and  new  trial 
granted. 

Welch,  Hayne  &  Hubachek,  for  appellant 
Edwin  &  Slater,  for  respondent 

LEWIS,  J.  Respondent  a  resident  of  Phil- 
adelphia, owned  the  premises  in  question, 
located  In  Minneapolis,  and  listed  the  same 
with  tbe  Tabour  Realty  Company  for  sale 
at  a  stipulated  price.  Appellant  executed  a 
written  Instrument  November  28, 1004,  o^ree- 
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Ing  to  purchase  the  premUeB  for  $3,600,  and 
$50  was  acknowledged  paid  as  earnest  mon- 
ey and  In  part  purchase,  |460  to  be  paid  on 
or  before  00  days  after  date,  and  $3,100  on 
or  before  one  year  from  the  date  of  closing 
the  deal,  with  Interest  at  6  per  cent;  a  com- 
plete abstract  of  title  to  be  furnished,  and 
all  taxes  then  a  lien  on  the  property  to  be 
paid  by  the  vendor.  The  writing  also  pro- 
Tided  that,  In  case  the  title  to  the  premises 
was  not  perfect,  and  could  not  be  made  so 
within  60  days  from  the  date  of  the  Instru- 
ment, the  agreement  to  be  void  and  the  $50 
refunded,  but,  If  the  title  was  perfected  and 
not  taken  within  GO  days  from  the  date 
thereof,  the  $50  to  be  forfeited.  The  Instru- 
ment was  signed  by  Edward  T.  Parry,  by 
Tabour  Realty  C!ompany,  agents,  and  also 
by  appellant.  It  was  then  forwarded  to 
Mr.  Parry  at  Philadelphia,  who  Indorsed  up- 
on the  agreement:  "With  interest  rate 
changed  from  five  to  six  per  cent,  and  with 
the  understanding  that  purchaser  assumes 
and  agrees  to  pay  taxes  which  accrue  this 
winter.  I  hereby  approTe  of  the  above  con- 
tract Edward  T.  Parry."  The  instrument 
was  thereupon  returned  to  Minneapolis  and 
submitted  to  appellant,  and  she  added  the 
following:  "I  hereby  approve  of  the  modi- 
fications concerning  rate  of  interest  and  pay- 
ment of  taxes  of  my  contract  for  the  purchase 
of  lots  one  and  two,  In  block  seven,  in  Lake- 
view  addition,  Minneapolis,  Minn.,  and  agree 
to  purchase  said  lots  upon  the  conditions 
prescribed  by  said  contract  and  the  modiflca- 
tions  thereof.  Addle  M.  Libby."  The  record 
does  not  show  the  exact  dates  these  changes 
were  made  and  the  writing  finally  executed, 
but.  In  pursuance  of  the  contract  December 
31,  1904,  the  vendor  executed  and  forwarded 
to  the  Tabour  Realty  Ck>mpany  a  deed  to  the 
premises  conveying  the  same  to  appellant 
and  for  a  few  weeks  thereafter  the  deed 
was  held  in  abeyance  for  some  reason  which 
does  not  clearly  appear.  At  any  rate  the 
vendor,  on  February  15,  1005,  sent  a  letter 
to  the  Tabour  Realty  Obmpany  withdrawing 
the  deed.  Appellant,  claiming  a  right  to  en- 
force the  contract  commenced  an  action  In 
the  district  court  of  Hennepin  county,  March 
17,  1905,  for  specific  performance,  and  In  the 
complaint  tendered  payment  and  brought  In- 
to court  for  respondent  $450  In  cash  and  her 
note  and  mortgage  upon  the  premises  for 
the  $3,100  due  on  or  before  one  year,  with 
Interest  at  6  per  cent.  The  cause  came  on 
for  trial  and  at  the  close  of  appellant's  case 
respondent  moved  the  court  to  dismiss  the 
same  upon  the  ground  that  no  cause  of 
action  had  been  made  out  and  the  motion 
was  granted.  Appellant  thereupon  moved 
for  a  new  trial,  which  was  denied  and  ap- 
peal taken  to  this  court  from  such  order. 
The  original  Instrument  was  in  the  form 
of  an  option,  and  its  terms  could  not  be  en- 
forced after  the  expiration  of  the  time  men- 
tioned. The  vendor  had  agreed  to  sell  the 
premises  upon  certain  terms,  but  the  pur- 


chaser was  under  no  obligation  to  make  the 
purchase.  She  had  the  privilege  of  forfeiting 
the  $60  earnest  money  and  abandoning  the 
contract  Womack  v.  Coleman,  92  Minn.  328^ 
100  N.  W.  9.  But  after  the  vendor  had 
changed  the  contract  and  raised  the  rate  of 
Interest  from  6  to  6  per  cent,  and  required 
the  vendee  to  assume  the  payment  of  car- 
rent  taxes,  the  vendee  then  changed  the  tarma 
of  the  agreement  and  expressly  agreed  to 
purchase  the  pranlses,  thereby  transform- 
ing the  option  to  a  contract  of  purchase. 
Time  was  not  made  the  essence  of  the  con- 
tract and,  consequently,  conceding  appellant 
was  In  default  In  not  making  the  cash  pay- 
ment within  60  days,  the  contract  could  not 
be  terminated  except  by  giving  the  notice 
required  by  chapter  223,  p.  431,  Laws  1807. 
Such  notice  was  never  given,  and  at  the 
time  of  the  trial  appellant  bad  not  waived 
her  rights  by  the  mere  lapse  of  time.  Re- 
spondent insists,  however,  that  appellant 
never  made  any  payments,  not  even  the  $50 
acknowledged  as  paid  In  the  original  option, 
and  not  only  did  not  pay  the  $460  within 
the  time  limited  in  the  contract,  bnt  made 
no  effort  to  do  so,  and  was  not  prepared  to  do 
so,  and  for  that  reason.  If  for  no  other,  the  ven- 
dor was  Jnstifled  in  withdrawing  the  deed  np- 
on  the  ground  that  appellant  had  abandoned 
the  contract  il&cely  withdrawing  the  deed 
would  not  of  itself  terminate  the  contract  in 
the  absence  of  the  notice  required  by  the 
statute,  but  there  was  evidence  tending  to 
show  that  appellant  had  made  preparation  to 
make  the  payment  and  that  the  money  was 
actually  in  the  hands  of  the  Tabour  Realty 
Company  for  that  purpose  to  be  delivered  to 
respondent  upon  the  completion  of  the  con- 
tract It  Is  of  no  consequence  that  appellant 
was  the  nominal  purchaser,  and  that  the 
money  was  furnished  by  a  third  party  with 
the  expectation  of  subsequently  taldng  a  con- 
veyance of  the  same  from  appellant  Again, 
respondent  claims  that  under  no  circumstan- 
ces could  the  contract  be  enforced  for  the 
reason  that  it  is  uncertain  and  incomplete; 
that  it  should  not  be  assumed  that  the  parties 
contemplated  that  a  conveyance  of  the  prem- 
ises should  be  made  without  the  payment  of 
the  $3,100  in  cash,  or  by  providing  sufficient 
security,  upon  whidi  points  the  contract  is 
silent  This  position  is  untenable.  That  the 
parties  did  not  make  the  kind  of  a  contract 
they  Intended  to  is  no  reason  that  it  should 
not  be  enforced.  If  Its  terms  are  explicit  and 
we  so  consider  them.  It  Is  expressly  stated 
that  the  $3,100  should  be  paid  on  or  before 
one  year  from  the  date  of  closing  the  deal, 
with  interst  at  6  per  cent  From  this  it  will 
be  inferred  that  the  parties  contemplated 
there  should  be  no  security  at  all,  or  that  the 
deferred  payment  of  the  purchase  money 
should  be  secured  by  a  mortgage  on  the  preui- 
ises.  Appellant  took  the  most  favorable  view 
of  the  contract  for  respondent  and  made  a 
tender  of  such  a  mortgage.  This  Is  all  that 
could  be  required  of  her.    For  these  reasons 
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appellant  made  ont  a  prima  fade  case,  and  It 
was  error  to  dismiss  tbe  action. 
Order  reyersed,  and  new  trial  granted. 


ALLEN  T.  BOARD  OF  COM'RS  OF  RAM- 
SET  COUNTY. 
(Supreme  Court  of  Minnesota.    June  22,  1906.) 
Taxatior  —  Deurqusrt    Taxis  —  Enfobce- 

lOENT. 

Section  1610,  Gen.  St  1894,  to  tlie  effect 
that  taxes  refunded  upon  a  void  tax  judgment 
sliall  be  included  in  tbe  next  delinquent  tax 
■ale,  is  directory,  not  mandatory,  ana  such  de- 
linquent taxes  may  Y>e  enforced  by  the  state 
«t  any  time  within  six  years  from  the  time  of 
refundment. 
iSyllabos  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;    Clin  B.  Lewis,  Judge. 

Action  by  William  P.  Allen  against  tbe 
board  of  county  commissioners  of  Ramsey 
county.  Judgment  for  defendant  From  an 
order  refusing  a  new  trial,  plaintiff  appeals. 
Affirmed. 

William  Q.  White,  for  appellant  T.  R. 
Kane  and  O.  H.  O'Neill,  for  respondent 

LBWIS,  J.  Action  against  the  county 
commissioners  to  recover  (341,  with  interest, 
claimed  to  haye  been  paid  under  the  follow- 
ing circumstances.  Appellant,  being  desirous 
of  recording  a  warranty  deed  conveying  to 
him  tbe  premises  in  question,  presented  tbe 
same  to  tbe  county  auditor  December  81, 
1904,  and  requested  bim  to  indorse  and  stamp 
thereon  his  official  statement  that  there  were 
no  taxes  delinquent  and  unpaid  agal«st  tbe 
property,  and  to  enter  tbe  transfer  upon  tbe 
books  of  his  office.  Tbe  request  was  re- 
fused unless  appellant  would  pay  certain 
taxes  claimed  to  be  dne  against  tbe  land 
for  1890,  1891,  and  1892.  Appellant  there- 
upon, in  order  to  secnre  the  record  of  the 
deed,  paid  tbe  taxes  under  protest,  and  this 
action  was  brought  to  recover  tbe  amount  of 
taxes  paid  for  1890. 

The  taxes  for  1891  were  duly  levied  and 
assessed  upon  tbe  premises  in  question  and 
became  delinquent.  Judgment  was  rendered 
for  tbe  same  April  21,  1892,  pursuant  to 
which  Judgment  the  county  auditor,  on  May 
4,  1892,  sold  tbe  premises  and  certificates  of 
sale  were  Issued  to  tbe  purchaser.  Those 
certificates,  through  various  assignments, 
became  the  property  of  Bessie  Burns,  who 
petitioned  for  a  refundment  of  tbe  taxes  on 
tbe  ground  that  the  Judgment  was  void.  The 
petition  was  granted  and  the  taxes  refunded 
April  21,  1901,  pursuant  to  section  1697,  Gen. 
St.  1894.  Tbe  taxes  so  refunded  were  never 
Included  with  the  taxes  for  the  current  year 
in  the  next  delinquent  sale,  or  In  any  sub- 
sequent delinquent  sale  thereafter  held. 

Appellant  makes  tbe  following  claims: 
(1)  That  tbe  title  of  appellant  Is  based  upon 
the  general  tax  sale  for  the  taxes  of  1893, 
and  entirely  bars  and  subordinates  the  tax 


lien  for  the  year  1890.  (2)  That  tbe  provis- 
ions of  section  1610,  Gen.  St  1894,  to  tbe  ef- 
fect that  tbe  amount  of  the  refunded  tax 
"shall  be  included  In  the  next  delinquent  tax 
sale,"  are  mandatory  and  not  directory,  and 
that  If  the  state  fails  to  observe  and  follow 
the  requirements  of  this  section,  its  lien  Is 
lost  (3)  That  under  the  provisions  of  section 
1610,  the  statute  of  limitations  as  to  the  1890 
tax  began  to  run  from  the  date  of  tbe  original 
levy  and  assessment,  and  the  state  lost  its 
lien  by  the  operation  of  the  statute. 

1.  In  support  of  the  first  proposition,  ap- 
pellant relies  upon  the  case  of  State  v.  Camp, 
79  Minn.  343,  82  N.  W.  645.  That  case  did 
not  Involve  prior  taxes  which  bad  been  re- 
funded. Section  1610  was  not  considered 
and  the  case  Is  not  in  point 

2.  Section  1610,  In  part,  reads:  "Such  pro- 
ceedings shall  not  operate  as  a  payment  or 
cancellation  of  any  tax  included  In  tbe  Judg- 
ment or  refundment,  but  the  same  shall  stand 
as  originally  extended  against  the  property, 
and  with  all  accruing  penalties,  Interests, 
and  costs,  be  Included  with  the  taxes  thereon 
for  the  current  year  in  the  next  dellnqnent 
tax  sale."  Our  view  of  this  statute  Is  that 
it  was  the  intention  to  preserve  the  state's 
lien  for  the  amount  of  tbe  tax  originally  ex- 
tended against  the  propertj,  without  regard 
to  the  time  already  elapsed  at  the  time  of  re- 
fundment Tbe  statute  of  limitations  did  not 
commence  to  run  until  tbe  time  of  refund- 
ment 

3.  The  requirement  that  the  taxes  should 
be  Included  with  tbe  taxes  for  tbe  current 
year  In  the  next  delinquent  tax  sale,  was 
directory  only  and  not  mandatory.  This  pro- 
vision is  not  so  direct  and  positive  as  to  Im- 
ply that  the  state's  lien  was  to  be  lost  unless 
compiled  with.  It  follows  that  appellant 
paid  and  extinguished  a  valid  and  existing 
tax  Hen  when  he  paid  up  the  1890  taxes. 

Order  affirmed. 


WILLIAM  BERGENTHAL  CO.  v.  SECURI- 
TY  STATE  BANK   OF  MONTICELLO. 
(Supreme  Court  of  Minnesota.    June  29,  1906.) 

Nkw  Tbiai/— Admission  orEviDENCB—HABM- 

LESS    EasoB. 

The  rule  that  tbe  admission  of  incompetent 
evidence  on  trial  before  a  jury  la  not  ground  for 
a  new  trial,  where  the  fact  which  such  evidence 
tends  to  prove  is  shown  by  other  competent 
evidence,  applies  only  where  the  other  evidence, 
fairly  construed,  conclusively  establishes  the 
fact. 

[Ed.  Note. — For  cases  in  point  see  vol.  87, 
Cent  Dig.  New  Trial,  S  68.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  (boun- 
ty; Olln  B.  Lewis,  Judge. 

Action  by  the  William  Bergenthal  Com- 
pany against  the  Security  State  Bank  of 
Monticello.  Verdict  for  plaintiff.  From  an 
order  granting  a  new  trial,  it  appeals. 
Affirmed, 
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0.  D.  &  R.  D.  O'Brien,  for  appellant 
Jamea  G.  Tarboz,  tor  respondent 

BKOWN,  J.  Plaintiff,  a  corporation  doing 
bnsiness  at  Milwaukee,  in  the  atate  of  Wia- 
consln,  sold  and  delivered  to  one  Allen,  a 
liquor  dealer  at  Montlcello,  this  state,  a  stock 
of  liquors  of  the  value  of  $574  upon  a  credit 
of  90  days.  The  contract  of  sale  is  disclosed 
by  certain  correspondence  bad  between  the 
parties  during  the  negotiations  leading  up  to 
its  consummation.  The  goods  were  shipped 
to  Allen  from  Milwaukee,  but  before  they 
arrived  at  Montlcello,  his  place  of  business, 
he  mortgaged  them,  with  other  property,  to 
the  defendant  in  this  action  to  secure  the 
payment  of  the  sum  of  $1,500.  On  the  claim 
that  Allen  was  Insolvent  at  the  time  of  order- 
ing the  goods,  that  he  then  contemplated  re- 
tiring from  business,  and  that  he  obtained 
the  goods  with  no  Intention  of  ever  paying 
therefor  and  for  the  purpose  of  defrauding 
plaintitr,  plaintiff,  immediately  upon  discov- 
ering the  facts,  rescinded  the  sale,  notified 
defendant  who  had  taken  possession  of  the 
goods  under  the  mortgage,  and  thereafter 
brought  this  action  in  claim  and  delivery  to 
recover  possession  of  the  same.  Plaintiet 
had  a  verdict  which  was,  on  defendant's 
motion,  set  aside  and  a  new  trial  granted, 
from  which  plaintiff  appealed. 

The  new  trial  was  granted  for  the  error. 
In  the  opinion  of  the  court  below,  in  admit- 
ting in  evidence,  over  defendant's  objection, 
a  deposition  taken  by  plaintiff  and  offered  in 
support  of  Its  cause  of  action.  It  is  practi- 
cally conceded  that  the  deposition  was  im- 
properly received  In  evidence.  A  sufficient 
notice  of  Its  taking  was  not  given;  defend- 
ant had  not  waived  its  right  to  object  to  the 
same  on  the  trial,  and  It  should  have  t>een 
excluded.  But  It  is  insisted  by  counsel  for 
plaintiff  that  the  error  was  without  preju- 
dice, for  the  reason  that  the  evidence  con- 
tained in  the  deposition  was  fully  supplied 
by  other  proof.  The  objection  to  the  deposi- 
tion is  purely  technical,  and  we  should  sus- 
tain counsel  in  this  contention,  if  the  record 
would  permit  of  so  doing.  The  action  is  based 
upon  the  fraudulent  conduct  of  Allen,  and 
the  burden  to  establish  all  the  facts  necessary 
to  Impeach  the  transaction  was  upon  the 
plaintiff.  Defendant  was  in  no  way  con- 
nected with  the  purchase  of  the  goods,  and 
It  was  sought  to  charge  It  with  notice  of  the 
fraud  by  facts  and  circumstances  sufficient 
to  put  it  upon  inquiry.  To  make  a  case 
afialnst  defendant  It  was  necessary  to  show, 
among  other  things,  the  sale  of  the  goods 
to  Allen  upon  credit  and  that  they  had  not 
been  paid  for.  The  fact  that  the  goods  were 
sold  was  fully  shown  by  evidence  not  con- 
tained in  the  dei)Of>Itlon,  but  the  terms  of 
the  sale  did  not  appear,  except  by  letters 
from  the  plaintiff  to  Allen,  which  are  attached 
to  and  made  a  part  of  the  deposition.  These 
documents  were  not  identified  by  any  other 
witness  on  the  trial.    Allen  identified  those 


written  by  himself  to  plaintiff,  wblcb  wer» 
also  attached  to  the  depoaitloii,  but  not  tbo»» 
written  to  him.  We  tbas  have  the  order  for 
the  goods  In  which  Allen  requests  a  credit 
of  00  days,  with  nothing  properly  in  the  rec- 
ord to  show  that  the  request  was  granted^ 
except  such  Inferences  as  may  be  drawn 
from  other  facts  disclosed.  Nor  is  there  any 
evidence^  other  than  inferential,  that  the 
goods  were  not  paid  for  in  casta.  There  wa» 
therefore  material  evidence  in  the  deposition, 
erroneously  received,  and  we  cannot  merely 
because  the  Jury  would  have  been  justified 
in  finding  the  facts  thereby  established  by 
deductions  and  inferences  drawn  from  other 
facts,  say  that  its  admission  was  without 
prejudice.  As  already  suggested,  defendant 
Is  a  stranger  to  the  main  controversy  and 
had  the  rigbt  to  insist  that  a  case  be  made- 
against  it  by  competent  evidence;  and  we 
are  not  prepared  to  say,  as  a  matter  of  law, 
that  the  jury  would  have  .drawn  the  infer- 
ences from  the  other  evidence,  which  we 
say  might  have  been  drawn.  The  rule  that 
the  admission  of  incompetent  evidence  upon 
a  material  issue,  where  the  trial  is  I>efore  a 
jury.  Is  not  ground  for  a  new  trial,  if  the 
fact  which  such  evidence  tends  to  prove  i» 
established  by  other  evidence,  applies  only 
where  the  fact  is  otherwise  conclusively  ea- 
tabllshed.    Such  is  not  this  case. 

It  follows  that  the  order  granting  a  new 
trial,  must  be  affirmed;  but  we  may  add,  iik 
view  of  a  new  trial,  that  no  other  error  1» 
disclosed  in  the  record  as  here  presented. 


MILLER  V.  MASON  CITY  *  FT.  D.  R  CO. 
(Supreme  Court  of  Iowa.    July  10,  1906.) 

1.  COBPORATIONB  —  OfMOKBB  AND  AOKNTS  — 

Contracts  —  Modu-ioation  —  Autuobitt 

—  Evidence. 
Plaintiff,  having  a  contract  with  defend- 
ant railroad  company  for  the  drilling  of  cer- 
tain wells.  Boon  after  the  contract  was  executed 
had  a  conversation  with  the  president  who  told 
bini  to  go  to  the  chief  engineer  with  reference 
to  the  work  under  the  contract,  and  whatever 
the  latter  agreed  to  do  would  be  satisfactory 
to  the  company.  Plaintiff,  while  at  work  on 
the  li.  well,  told  the  engineer  that  he  wonld 
have  to  quit  because  of  delay  of  the  railroad 
company  in  furnishing  casings,  whereupon  the 
engineer  agreed  that  if  he  wonld  not  do  so 
the  railroad  company  should  pay  plaintiff  75 
cents  per  hour  for  the  time  wasted  Belt  in- 
sufficient to  show  that  the  president  agreed  that 
the  engineer  should  have  authority  to  modify 
the  terma  of  the  written  contract  which  pro- 
vided that  the  railroad  company  should  not 
pay  any  compensation  for  delay. 

2.  Same— Extent  of  Modification. 

Such  modification,  even  If  authoriied,  was 
applicable  only  to  the  L.  well. 
S.  Work  and  Labor— Bbbach  of  Contbact— 

Services    Aotuaixt    Pebfobmbd— Unjust 

Enricujient. 

Where  plaintiff  voluntarily  abandoned  a 
well  which  he  had  contracted  to  drill  for  de- 
fendant, without  finishing  the  same,  and  never 
obtained  a  certificate  of  approval  of  defend- 
ant's chief  englneor,  as  required  by  the  con- 
tract as  a  condition  to  plaintiffs  risht  to 
compensation  under  the  contract  and  it  wa» 
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not  shown  that  the  work  done  was  of  value  to 
defendant,  plaintiff  was  not  entitled  to  re- 
eover  theiefor  on  a  quantum  meruit. 

[Gd.  Note. — For  cases  In  iraint,  see  T<d.  50, 
Cent  Dig.  Work  and  Labor,  i  Sa] 

Appeal  from  District  Court,  Webster  Coon- 
ty;  J.  H.  Richard,  Judge. 

Action  to  recoyer  for  servlceB  rendered  by 
plaintiff  to  defendant  under  a  contract  to 
drill  and  case  wella  for  the  defendant  at 
Tarlons  points  along  Its  line  of  road,  and  for 
damages  caused  to  plaintiff  by  the  failure  of 
defendant  to  comply  with  the  terms  of  Its 
contract  as  to  furnishing  casings.  Verdict 
and  Jndgment  for  plaintiff.  Each  party  ap- 
peals, but  defendant,  having  first  served  no- 
tice of  appeal,  will  be  designated  u  the 
appellant.  Affirmed  on  plaintiff's  appeal. 
Beversed  on  defendant's  appeal. 

Healy  Bros.  A  Kelleher,  for  appellant 
Martin  &  Mitchell,  for  appellee. 

McCIiAIN,  C.  J.  The  written  agreement 
made  September  4,  1902,  between  the  plain- 
tiff and  defendant,  contains  substantially  the 
following  stipulations.  The  plaintiff  agreed 
to  do  all  the  work  and  furnish  all  the  tools 
required  to  drill  and  case  six-Inch  wells  at 
such  points  along  the  line  of  defendant's 
road  and  to  such  depths  as  should  be  desig- 
nated by  the  chief  or  an  assistant  engineer 
of  defendant,  and  defendant  agreed  to  fur- 
nish the  Iron  casings  for  such  wells  and  de- 
liver the  same  to  the  points  required  as  soon 
as  Its  tracks  should  reach  said  points.  AH 
work  done  by  the  plaintiff  was  to  be  of  flrst- 
class  quality  and  "pursuant  to  the  directions 
of  and  to  the  entire  satisfaction  of  said 
chief  engineer,  who  shall  have  the  right,  if 
In  his  opinion  any  of  said  work  Is  not  prop- 
erly done,  to  suspend  said  work  or  any  part 
thereof,  and  reject  the  same  or  any  part  there- 
of, or  order  the  entire  reconstruction  of  such 
work  or  any  part  thereof.  The  company 
shall  not  allow,  and  the  contractor  shall  not 
present,  any  claims  for  compensation  for 
damages  arising  from  any  cause  whatever, 
or  from  any  delays  to  which  the  contractor 
may  be  subjected."  Payment  was  to  be 
made^  on  or  about  the  15th  day  of  every 
month,  of  85  per  cent,  for  work  done  during 
the  previous  month,  on  estimates  by  the  chief 
engflneer,  until  the  whole  had  been  completed 
to  the  satisfaction  of  said  chief  engineer; 
and  whenever  the  work  was  In  the  opinion 
of  said  chief  engineer  completely  finished  In 
every  respect,  said  engineer  was  to  furnish 
the  company  with  a  certificate  of  the  fact, 
together  with  his  estimate  of  the  work  done 
nnder  the  agreement,  "wtiich  estimate  shall 
be  final  and  conclusive  between  the  parties 
hereto,"  and  the  balance  of  the  compensation 
was  then  to  be  paid  within  30  days.  Under 
this  contract  wells  were  drilled  and  cased 
by  plaintiff  at  Roelyn  Station,  at  LohrvUle, 
at  Lidderdale,  and  at  West  Ft.  Dodge  be- 
fore January,  1903.  During  January,  Febru- 
ary, and  March,  1903.  plaintiff  worked  on  a 


well  at  Halbur,  which  was  never  completed, 
but  on  which  monthly  estimates  were  al- 
lowed by  the  chief  engineer  under  whlcb 
plaintiff  was  entitled  to  receive  $188.54.  As 
we  understand  the  record,  defendant  had  paid 
to  plaintiff,  before  suit  was  brought,  the  en- 
tire amount  claimed  by  him  under  the  con- 
tract for  the  four  completed  wells  and  the 
two  monthly  estimates  on  the  Halbur  well, 
except  $49.37,  which  amount  was  tendered 
by  defendant  to  plaintiff  In  Its  answer. 
Plaintiff  sought  In  this  action  to  recover  a 
considerable  sum  by  way  of  damages  for  de- 
lay caused  by  defendant  In  falling  to  furnish 
casings  as  required  by  the  contract,  and  an- 
other sum  for  sinking  the  well  at  Halbur  to 
the  depth  of  385  feet,  claiming  that  he  was 
prevented  from  completing  the  last-named 
well  by  breach  of  contract  on  the  part  of  de- 
fendant. The  court  withdrew  from  the  Jury 
any  claim  with  reference  to  damages  for  de- 
lay and  authorized  the  Jury  to  return  a  ver- 
dict for  plaintiff  for  services  rendered  in  sink- 
ing the  Halbur  well  over  and  above  the 
amounts  paid  and  tendered  on  account  of  the 
estimates  approved  as  to  such  well. 

1.  On  the  appeal  of  plaintiff  It  Is  urged  that 
the  court  erroneously  withdrew  from  the  Jury 
any  claim  for  damages  by  reason  of  delay  In 
furnishing  casings.  This  claim,  as  we  un- 
derstand It,  extended  to  delays  on  the  work 
on  the  four  wells  which  were  finally  com- 
pleted and  paid  for,  as  well  as  on  the  Halbur 
well,  which  was  never  completed.  By  ref- 
erence to  the  terms  of  the  contract  It  will  be 
seen  that  plaintiff  was  not  entitled  to  com- 
pensation for  delays.  But,  as  we  understand 
the  argument.  It  Is  contended  that  there  was 
some  oral  agreement  made  between  the 
plaintiff  and  Colt,  the  president  of  the  defend- 
ant company  who  signed  the  original  written 
agreement  for  defendant,  or  the  chief  en- 
gineer of  the  defendant  company,  by  which 
it  was  stipulated  that  plaintiff  should  have 
compensation  for  damages  caused  to  him  by 
delays  of  defendant -In  furnishing  casings 
imder  the  written  agreement  The  only  ev- 
idence In  the  record  sustaining  this  claim  of 
plaintiff  as  to  an  oral  contract  is  the  testi- 
mony of  plaintiff  as  a  witness  that  in  a  con- 
versation with  Colt,  the  president  of  defend- 
ant company,  soon  after  the  execution  of  the 
written  contract  and  before  any  work  had 
been  done  thereunder,  he  was  told  by  Colt 
that  he  would  have  to  go  to  Marstou,  the  chief 
engineer,  with  reference  to  the  work  under 
the  contract,  and  whatever  Marston  agreed 
to  do  would  be  satisfactory  fo  the  president 
and  the  company,  and  the  further  testimony 
of  plaintiff  that  while  at  work  on  the  Lohr- 
vUle well,  about  November  1st,  he  told  Mars- 
ton  that  be  would  have  to  quit  and  take  his 
machine  home,  because  he  could  not  pay 
board  and  have  no  well  casings,  and  Marston 
said  that  would  not  do;  that  the  company 
would  pay  plaintiff  75  cents  an  hour  for  the 
time  while  he  was  waiting.    We  think  this 
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testimony,  If  anbinitted  to  the  Jury,  would 
not  have  snatalned  a  finding  that  Colt  agreed 
that  Maraton  should  have  authority  to  modi- 
fy the  terms  of  the  written  contract  with 
reference  to  compensation  for  delay;  and 
there  Is  no  other  evidence  that  Maraton  had 
such  authority.  Nor  do  we  think  that,  even 
if  Marston  had  authority,  or  was  given  au- 
thority, to  modify  the  terms  of  the  written 
contract  in  this  respect,  any  such  modifica- 
tion with  reference  to  any  other  well  than 
the  Lohrvllle  well  could  have  been  found  by 
the  Jury  under  this  testimony.  Plaintiff  ac- 
cepted full  payment  for  the  LohrvlUe  well 
without  mailing  any  claim  of  compensation 
for  delay,  and  therefore  there  was  nothing 
to  submit  to  the  Jury  with  reference  to  dam- 
ages for  delay  as  to  any  of  the  wells.  There 
was  no  specific  provision  In  the  written  con- 
tract as  to  what  wells  plaintiff  should  drill 
for  defendant,  and  defendant  might  termi- 
nate the  contract  at  any  time.  The  court  was 
right,  as  we  think,  in  refusing  to  submit  to 
the  Jury  any  claim  of  plaintiff  for  damages 
caused  to  him  by  delay  of  defendant  In  fur- 
nishing casings. 

2.  The  complaint  on  defendant's  appeal 
l3  substantially  that  the  court  erred  In  sub- 
mitting plaintlfTs  claim  for  quantum  meruit 
on  account  of  his  work  on  the  Halbur  well, 
and  we  think  that  this  complaint  is  well 
founded.  Plaintiff  does  not  ask  recovery 
under  the  terms  of  the  contract,  and  practi- 
cally concedes  that  by  the  contract  he  has 
no  cause  of  action;  but  be  contends  that  by 
reason  of  a  breach  of  contract  on  the  part 
of  defendant  he  was  prevented  from  com- 
pleting the  well  and  becoming  entitled  to  the 
compensation  therefor  provided  by  the  con- 
tract, and  he  further  claims  that,  even  though 
he  himself  failed  to  complete  the  work  as 
required  by  the  contract  and  violated  its 
provisions,  so  as  not  to  be  entitled  to  oom- 
pensation  thereunder,  he  nevertheless  was 
entitled  to  recover  for  the  services  actually 
performed.  The  court  did  not  submit  the 
case  to  the  Jury  on  the  theory  that  plain- 
tiff had  been  prevented  by  breach  of  con- 
tract on  the  part  of  defendant  from  com- 
piLting  the  work  on  the  Halbur  well.  No 
question  was  submitted  as  lo  whether  de- 
fendant had  broken  its  contract  to  plaintiff's 
prejudice,  and  certainly  under  the  evidence 
the  court  was  not  Justified  In  assuming  that 
as  a  matter  of  law  the  contract  had  been 
thus  broken  by  defendant.  But  the  court 
submitted  to  the  Jury  the  bald  issue  as  fol- 
lows: "You  will  find  and  allow  plaintiff 
against  defendant,  on  account  of  such  work 
as  he  did  in  drilling  and  casing  or  making 
the  said  Halbur  well,  the  fair  and  reasonable 
value  of  his  services  so  performed."  The 
other  instructions,  aside  from  those  stating 
the  issues  and  those  purely  formal  In  their 
nature,  were  concerned  only  with  the  method 
of  arriving  at  a  verdict  by  deducting  from 
the  reasonable  value  of  the  services  perform- 
ed In  the  drilling  and  casing  of  the  Halbur 


well  the  amount  already  paid  by  defendant 
under  the  monthly  estimates  on  account  of 
that  well,  and  adding  thereto  the  amount  of 
defendant's  tender.  The  court  assumed, 
therefore,  that  plaintiff,  having  performed 
services  under  a  contract,  could  voluntarily 
abandon  that  contract  as  furnishing  the 
basts  for  his  recovery,  and  have  by  way  of 
compensation  the  reasonable  value  of  the 
services  performed  under  the  contract,  re- 
gardless of  Its  provisions  with  reference  to 
his  ritht  to  compensation.  Under  the  con- 
tract plaintiff  could  have  compensation  only 
when  the  work  was  done  to  the  approval  of 
the  chief  engineer.  It  is  not  claimed  that 
any  such  approval  was  ever  given,  or  that 
it  ought  to  have  been  given.  As  to  a  part 
of  the  cmnpensatlon,  at  least,  there  was  no 
obligation  of  the  defendant  to  make  payment 
until  the  well  was  completed.  And  yet, 
without  showing  that  the  approval  of  the 
engineer  was  given,  or  ought  to  have  been 
given,  and  In  the  face  of  the  fact  that  the 
well  was  never  completed,  the  court  authoriz- 
ed the  Jury  to  give  plaintiff  compensation  to 
as  full  an  extent  as  though  the  work  had 
been  done  to  the  approval  of  the  engineer, 
and  the  well  fully  completed,  so  that  the 
defendant  had  a  well.  Instead  of  a  bole  in 
the  ground  with  some  useless  casing  In  It 
which  had  to  be  plugged  up  with  a  post 

We  are  not  concerned  now  about  any  con- 
flict in  the  evidence  as  to  whose  fault  it 
was  that  the  well  was  not  completed.  If 
there  was  any  question  of  that  kind  It  should 
have  been  submitted  to  the  Jury.  There  was 
at  least  some  evidence  that  plaintiff  disre- 
garded the  Instructions  of  the  engineer  as 
to  the  putting  down  the  casing,  and  there- 
by barred  himself  from  any  right  to  recover 
under  the  terms  of  the  contract  That  par^ 
ties  may  contract  with  reference  to  the  ap- 
proval of  the  work  to  be  done  under  their 
agreement,  so  that  the  one  rendering  serv- 
ices cannot  recover  unless  the  services  ren- 
dered are  approved  as  satisfactory  by  such 
person,  is  well  settled.  Edwards  t.  Louisa 
County,  89  Iowa,  499.  56  N.  W.  656;  Mc- 
Namara  v.  Harrison,  81  Iowa,  480,  46  N. 
W.  976;  Ross  v.  McArthur,  85  Iowa,  206. 
62  N.  W.  125;  Inman  Mfg.  Co.  v.  Americau 
Cereal  Co.,  124  Iowa,  737,  100  N.  W.  860. 
There  was  no  allegation  nor  proof  that  tt>« 
failure  of  the  engineer  to  give  a  certificate 
was  due  to  mistake  or  fraud.  A  party  can- 
not abandon  his  remedy  under  a  contract  and 
sue  for  compensation  for  services  rendered 
In  disregard  of  the  contract  ^tna  Iron  & 
Steel  Works  v.  Kossuth  County,  79  Iowa, 
40,  44  N.  W.  215;  Parker  v.  Scott,  82  Iowa, 
266,  47  N.  W.  1073.  In  cases  analogous  to 
the  one  before  us  it  has  been  held  that  one 
who  undertakes  to  bore  or  drill  a  well  can 
only  recover  when  he  has  complied  with  the 
provisions  of  bis  contract.  Jaclcson  v.  Cres- 
well,  94  Iowa,  713,  61  N.  W.  383;  Barnes  v. 
Rawson,  111  Iowa,  426,  82  N.  W.  947;  Con- 
nor V.  Trapp  (Iowa)  104  N.  W.  333.    Plain- 


Digitized  by  LjOOQIC 


(owa) 


CHICAQO  LIFE  INS.  CO.  t.  BOABD  OF  REVIEW. 


805 


ttff  relies  on  cases  In  which  It  Is  held  that 
one  who  has  broken  some  provision  of  the 
contract  nnder  which  he  Is  rendering  serr- 
Icea  may  nevertheless  recover  the  value  of 
lervices  rendered;  but  it  will  be  found  on 
examination  that  these  are  cases  where  the 
party  who  has  broken  the  contract  has  never- 
theless conferred  some  substantial  benefit  In 
pursuance  of  the  contract  on  the  other  party 
to  it,  and  he  is  allowed  to  recover  the  value 
of  the  benefit  thus  conferred,  less  the  dam- 
ages resulting  from  bis  breach.  See  Plxler 
V.  Nichols,  8  Iowa,  106,  74  Am.  Dec.  298; 
UcCIay  V.  Hedge,  18  Iowa,  66;  Jemmlson  v. 
Gray,  29  Iowa,  537;  Wolf  v.  Gerr,  43  Iowa, 
339;  Whltesell  v.  Hill,  101  Iowa,  630,  70  N. 
W.  750,  37  L.  R.  A.  830.  In  the  case  before 
m  it  appears  without  question  that  the  de- 
fendant received  no  benefit  whatever  from 
the  plalntlflTs  services.  After  the  well  was 
abandoned  by  plalntlflC,  it  was  In  such  con- 
dition that  no  use  could  be  made  of  It. 

Further  discussion  would  seem  to  be  unneces- 
sary. The  theory  on  which  the  case  was  sub- 
mitted to  the  Jury  and  on  which  a  verdict 
was  returned  for  the  plalntlflT  was  fundament- 
ally wrong,  and  it  is  unnecessary  to  dis- 
cuss the  specific  errors  argued;  for  they  In- 
volve questions  which  are  not  likely  to  arise 
If  the  case  is  again  tried  and  correct  rules 
of  law  as  to  the  plalntlfTs  right  of  recovery, 
If  he  has  any,  are  observed. 

The  Judgment  of  the  trial  court  Is  there- 
fore affirmed  on  plalntlfTs  appeal,  and  re- 
versed on  defendant's  appeal. 


CHICAGO  LIFE  INS.  CO.  v.  BOARD  OF  RE- 
VIEW OF  CITY  OF  DES  MOINES. 
(Supreme  Court  of  Iowa.    July  10,  1006.) 

TAXAXIOW— iNSTIBAlfCB    COMPANIEB— StrBPtUS 
— LlABIUTUtS— Dbdtjotion. 

Code  Supp.  1902,  f  1333b,  requires  every 
local  insurance  company  to  list  for  taxation 
the  value  of  all  personal  property  owned  by 
the  corporation,  and  section  1333c  declares 
that  In  assessing  the  moneys  and  credits  of 
every  Insurance  corporation  the  assessor  shall 
ascertain  the  liabilities  of  the  corporation  to 
Its  shareholders  or  other  persons,  which  liability 
shall  be  deducted  as  provided  in  section  1311, 
bat  that  in  ascertaining  the  Indebtedness  or 
liability  a  debt  shall  be  deemed  to  exist  on  ac- 
count of  its  liability  on  policies  of  insurance 
equal  to  the  amount  of  the  surplus  or  other 
funds  accumulated  "pursuant  to  law,  its  con- 
tracts of  Insurance,  or  articles  of  Incorporation" 
for  the  purpose  of  fulfilling  its  policies  or  cer- 
tificates or  other  contracts  of  insurance,  and 
which  can  be  used  for  no  other  pun^ose.  Held, 
that  a  surplus  designated  as  "unassigned  funds, 
which  an  Insurance  company  collected  merely 
to  guard  against  unexpected  losses,  and  In  which 
its  stockholders  had  no  legal  interest,  either 
nnder  their  contracts  of  Insurance  or  articles 
of  incorporation,  or  the  laws  of  the  state,  did 
not  constitute  a  liability  of  the  company  which 
it  was  entitled  to  deduct  from  its  taxable 
creditB. 

Appeal  from  District  Court,  Polk  County; 
Hugh  Brennan,  .Tudge. 

The  plaintiff  was  assessed  for  taxation  In 
tte  dty  of  Des  Moines,  Iowa,  for  the  year 
108N.W.— 20 


1903  upon  moneys  and  credits  In  the  sum 
of  $12,482.  The  board  of  review  having  re- 
fused to  vacate  or  reduce  the  assessment, 
plaintiff  appealed  to  the  district  court,  where 
a  decree  was  entered  sustaining  the  plain- 
tiff's objections  and  canceling  the  assess- 
ment.    The  defendant  appeals.    Reversed. 

W.  H.  Bremner,  M.  H.  Cohen,  and  B.  B. 
Alberson  for  appellant  George  B.  Sander- 
son and  A.  H.  Evans,  for  appellee. 

WEAVER,  3.  The  possession  of  the  mon- 
eys and  credits  assessed  to  the  appellee  Is 
admitted,  but  It  is  contended  that  such  funds 
are  not  subject  to  assessment  and  taxation. 
These  funds  constitute  what  the  appellee 
calls  Its  "surplus"  or  "unasslgned  funds," 
and,  briefly  stated,  have  been  accumulated  In 
the  following  manner;  The  general  scheme 
of  life  insurance,  by  which  the  policy  holder 
pays  an  unvarying  or  level  premium  during 
life  or  a  fixed  period  of  years,  Involves  the 
necessity  of  fixing  an  average  rate  which 
shall  more  than  pay  the  cost  of  the  risk 
during  the  earlier  years  of  the  life  of  the 
Insured,  in  order  to  create  or  accumulate  a 
fund  with  which  to  meet  the  increased  cost 
which  naturally  and  Inevitably  comes  with 
old  age.  The  experience  of  life  Insurance 
companies  enables  them  to  calculate  with 
practical  certainty  the  averages  of  human 
life,  the  cost  of  carrying  the  risks  assumed, 
and  to  fix  rates  of  premium  which  will  en- 
able them  to  meet  current  losses,  defray 
current  expenses,  and  at  the  same  time  set 
aside  a  fund  which,  with  accumulated  In- 
terest, shall  be  sufficient  to  make  certain 
their  ability  to  carry  the  Increased  risks 
which  attend  the  increasing  age  of  their 
policy  holders.  The  Income  set  apart  for 
this  purpose  constitutes  a  reserve  fund.  In 
actual  practice  life  insurance  companies 
ordinarily  fix  rates  of  premium  somewhat 
above  the  theoretical  level  which,  on  the  ba- 
sis of  past  experience,  would  enable  them  to 
pay  all  expenses  and  current  losses,  and  lay 
aside  the  proper  proportion  of  reserve.  This 
excess  constitutes  a  "surplus,"  the  nature  and 
use  of  which  seem  to  vary  somewhat  with 
the  plan  or  scheme  of  insurance.  According 
to  the  showing  In  the  record  before  us  the 
appellee  at  the  date  In  question  had  assets  to 
the  aggregate  value  of  $131,363.99.  After 
deducting  from  this  sum  Its  legal  reserve, 
unpaid  death  losses,  and  other  outstanding 
claims  and  charges,  there  was  left  In  Its 
hands  a  balance  which  It  designates  as  "un- 
asslgned funds  (surplus)"  In  the  sum  of 
$26,712.98.  It  Is  this  sum,  less  an  Item  of 
real  estate,  $14,2,30,  which  the  assessor 
listed  for  tax.ation. 

It  Is  the  theory  of  the  appellee  that  this 
fund  Is  to  be  treated  as  an  indebtedness  of 
the  company  within  the  meaning  of  Code 
Supp.  1902,  {  1333c.  To  properly  under- 
stand the  section  referred  to  requires  some 
examination  of  tlie  statute  of  which  It  forms 
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a  part  Section  1333b.  re<]ulre8  erery  In- 
surance corporation  organized  under  the  laws 
of  this  state  to  furnish  each  year  to  the  as- 
aessor  of  the  taxing  district  in  -which  its  prin- 
cipal place  of  business  Is  located  a  duplicate 
of  Its  last  annual  report  to  the  Auditor  of 
State,  together  with  a  detailed  statement  of 
all  Its  property  and  assets  of  every  kind  in- 
cluding surplus,  guaranty,  and  reserve  funds, 
and  the  amount  of  each.  It  is  also  expressly 
made  the  duty  of  the  assessor  to  list  and  as- 
sess against  every  such  corporation  "the 
value  of  all  personal  property  owned  by  such 
corporation  together  with  the  actual  value  of 
each  parcel  of  real  estate  situated  In  the  as- 
sessment district  of  such  assessor,  and  all 
said  property  shall  be  assessed  at  the  same 
rate  and  for  the  same  purposes  as  the  prop- 
erty of  private  Individuals  as  provided  in  sec- 
tion thirteen  hundred  and  five  of  this  Ck>de." 
This  is  followed  by  the  provision  updn  which 
appellee  relies  which  Is  as  follows:  "Section 
1333c.  In  assessing  for  taxation  the  moneys 
and  credits  of  every  insurance  corporation, 
*  *  *  the  assessor  shall  ascertain  the 
debts  and  liabilities,  if  any,  of  such  corpora- 
tion to  its  shareholders  or  other  persons 
which  debts  and  liabilities  shall  be  deducted 
as  provided  in  section  1311  of  the  Code,  but 
In  ascertaining  the  Indebtedness  or  liability 
of  such  corporation  a  debt  shall  be  deemed  to 
exist  oa  account  of  Its  liability  on  the  policies, 
certificates  or  other  contracts  of  Insurance 
Issued  by  Its  equal  to  the  amount  of  the  sur- 
plus or  other  funds  accumulated  by  such 
corporation  pursuant  to  law.  Its  contracts  of 
insurance,  or  articles  of  incorporation,  for  the 
purpose  of  fulfilling  its  polices,  certificates 
or  other  contracts  of  insurance  and  which 
can  be  used  for  no  other  purpose." 

The  language  of  the  two  sections,  when 
read  together,  as  they  should  be,  clearly  in- 
dicates the  purpose  of  the  Legislature  to 
make  the  moneys  and  credits  of  Insurance 
companies  taxable,  subject  only  to  certain 
defined  exceptions.  These  exceptions  are 
limited  to  funds  which  have  been  accu- 
mulated "pursuant  to  law,  its  contracts  of 
Insurance,  or  articles  of  Incorporations  for 
the  purpose  of  fulfilling  Its  policies,  certifi- 
cates, or  other  contracts  of  Insurance  and 
which  can  be  used  for  no  other  purpose." 
These  exempt  funds  must  have  two  distinct 
characteristics:  (1)  In  their  origin  they  must 
have  been  accumulated  under  some  provision 
of  the  statute  or  of  the  policy  or  of  the  arti- 
cles of  incorporation;  and  ^)  In  their  pur- 
pose they  must  have  been  so  accumulated 
for  the  purpose  of  fulfilling  the  policies  or 
other  Insurance  contracts  Issued  by  the  cor- 
poration, and  be  dedicated  to  that  use  and 
none  other.  All  other  funds  are  clearly  made 
liable  to  assessment  and  taxation.  Do  the 
"unasslgned"  or  "surplus"  funds  of  the  ap- 
pellee answer  these  tests  of  exemption?  In 
our  Judgment,  they  do  not  There  is  no  stat- 
ute requiring  the  accumulation  or  creation  of 
a  surplus.    Neither  is  there  any  such  obliga- 


tion Imposed  by  any  provision  of  the  appel- 
lee's articles  of  incoi'poration  or  insurance 
contracts  so  far  as  the  record  discloses.  In- 
deed, the  very  expression  "unasslgned"  or 
"surplus"  funds  carries  the  Implication  that, 
after  satisfying  all  legal  and  contract  re- 
quirements for  the  security  of  the  policy 
holders,  there  remains  an  excess  or  profit  A 
like  result  is  reached  when  we  apply  the 
second  statuory  test  Are  these  funds  so  ded- 
icated to  the  purpose  of  fulfilling  the  appel- 
lee's policies  of  insurance  as  to  be  beyond  Its 
legal  power  to  direct  them  to  any  other  use? 
If  so,  there  is  nothing  whatever  In  the  record 
to  indicate  it  So  far  as  It  appears  It  was  en- 
tirely competent  for  the  appellee  to  assign 
this  surplus  or  such  part  as  might  be  needed 
to  cover  a  shortage.  If  any  should  occur,  in 
its  expense  account,  and  certainly  the  pay- 
ment of  salaries,  advertising  bills,  agency  ex- 
penses, and  the  like  is  not  a  payment  or  "ful- 
fillment" of  any  contract  of  insurance.  Even 
though  It  may  be  within  the  power  and  Inten- 
tion of  the  company  to  distribute  these  funds 
In  dividends  to  the  policy  holders,  or  hold 
them  as  security  against  some  remote,  possi- 
ble future  plague  or  disaster  which  may  In- 
crease the  death  rate  to  abnormal  propor- 
tions. It  still  remains  true  that  there  Is  neither 
statutory,  nor  contract  nor  charter  obllg^ation 
resting  upon  It  so  to  do,  nor  is  there  any  such 
provision  which  requires  that  these  funds  be 
used  for  "no  other  purpose"  than  the  fulfill- 
ment of  the  company's  contracts  of  Insurance. 
Nor  do  these  moneys  and  credits.  In  any  just 
or  proper  sense  of  the  word,  represent  an  In- 
debtness  of  the  company  any  more  than  the 
unexpended  cash  In  the  company's  expense 
fimd  is  an  indebtness.  True,  the  corporation 
owes  to  its  members  or  stockholders  (if  any) 
the  duty  of  good  faith  In  the  management  of 
its  affairs  and  in  using  and  accounting  for 
Its  money  and  property,  but  that  Is  more 
akin  to  the  obligation  of  a  trustee  than  of  a 
debtor. 

In  argument  In  this  court  counsel  for  ap- 
pellee admits  that  under  Its  plan  of  business 
no  policy  holder  has  any  enforceable  right 
or  Interest  in  the  surplus.  Thou^  he  goes  on 
to  the  end  of  a  long  life  contributing  to  swell 
its  proportions  it  adds  not  a  dollar  to  the 
amount  of  the  indemnity  paid  by  the  com- 
pany to  his  wife  and  children.  The  insur- 
ance which  bis  beneficiaries  receive  has  been 
fully  paid  for  by  his  contributions  to  the  cur- 
rent losses,  expenses,  and  reserve,  but  for 
bis  overpayments — ^payments  in  excess  of 
the  cost  of  his  Insurance  (and  that  is  all 
which  is  meant  by  "surplus")  neither  he  nor 
his  beneficiaries  acquire  any  right  to  de- 
mand an  accounting  or  a  return.  Dividends, 
if  any  are  paid  therefrom,  are  a  matter  of 
grace,  not  of  right  To  treat  the  policy  bold- 
er as  the  creditor  of  a  fund  In  which  neither 
he  nor  any  of  his  beneficiaries  can  ever  par- 
take or  share  except  as  such  benefit  may  be 
voluntarily  extended  by  the  company  would 
be  a  strange  perversion  of  terms.   There  may 
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be  plans  of  Insurance  In  which  the  redistri- 
bution of  the  surplus,  in  whole  or  In  part,  Is 
In  some  manner  made  obligatory  and  legally 
enforceable;  but  no  sncb  claim  is  made  for 
the  plan  Involved  In  this  controversy.  To 
the  extent  of  the  present  value  of  his  policy, 
the  holder  Is  always  the  creditor  of  the  com- 
pany. That  Is  a  tangible  something  which 
be  can  caU  bis  own,  and  the  courts  are  open 
to  bis  demand  for  Its  protection  while  the 
stats  exacts  the  deposit  of  security  for  Its 
payment  The  surplus  In  Itself  adds  nothing 
to  the  value  of  the  policy.  The  insured  can 
claim  no  part  of  it  as  his  own,  he  cannot 
compel  the  declaration  of  a  dividend.  The 
state  assumes  no  responsibility  for  it.  In 
short  It  is  an  asset  of  the  company,  not  of 
the  policy  holder,  and  the  possibility  that 
some  time,  somewhere,  in  the  more  or  less 
distant  futnre,  some  calamity  may  happen 
which  will  upset  all  the  calculations  of 
learned  actuaries,  and  cause  a  phenomenal 
Increase  of  death  losses,  thus  finally  Justify- 
ing the  wisdom  of  creating  a  surplus  Is  not 
sufficient  in  our  judgment  to  give  to  this 
fund  the  qualities  of  a  debt  of  such  character 
as  will  authorize  the  assessor  to  deduct  it 
from  the  company's  moneys  and  credits  when 
listing  them  for  taxation.  It  follows  from 
what  we  have  said  the  appeal  of  the  com- 
pany from  the  action  of  the  board  of  review 
should  not  have  been  sustained. 

The  decree  of  the  district  court  is  reversed, 
and  cause  remanded  for  further  proceedings 
in  harmony  with  this  opinion. 

Beversed. 


PALO  AI/TO  STOCK  FARM  t.  BROOKER. 

(Supreme  Court  of  Iowa.    July  11,  1906.) 
1  Bnxs    ANo    Notes— EtoECOTioN—FEAun— 

Inbtbuctioks. 

Where,  In  an  action  on  a  note  for  a 
•hare  in  the  purchase  price  of  a  stallion,  de- 
fendant claimed  that  the  note  had  been  printed 
above  hla  signature  after  be  had  written  It 
in  a  book  nsed  by  plaintiff's  agent  in  which 
to  obtain  anbscriptiona  to  an  association  of 
fanners  who  were  to  own  the  horse,  or  else 
that  the  note  had  been  fraudulently  concealed 
whoi  defendant's  signature  was  attached,  it 
was  error  for  the  conrt  to  charge  that.  If  the 
note  was  so  concealed,  the  instrument  was  a 
forgery;  the  dement  of  intentional  fraud  be- 
ing omitted. 

2.  Samx— Iimnr. 

Where,  at  the  time  plaintiff  signed  a  note, 
he  claimed  that  the  printed  matter  therein 
was  obscured  from  his  view  so  that  be  did 
not  know  he  was  signing  a  note,  such  fact 
was  no  defense  to  his  liability  thereon,  unless 
the  contract  was  "intentionally"  concealed  by 
the  payee's  agent  who  obtained  the  note. 

3.  SAHE—RATincAiioN— Question  fob  Jubt. 

Where,  In  an  action  on  a  note  given  for 
idaintlff's  share  in  an  association  of  farmers 
organised  to  purchase  a  stallion,  defendant 
dumed  that  the  note  was  fraudulently  ol>- 
tained,  but  there  was  evidence  that  defendant 
Joined  others  who  had  subscribed  for  shares 
in  organisinK  a  company  and  in  arranging  for 
the  care  and  management  of  the  horso  with 
knowledge  that  his  name  appeared  beneath  the 


same  eontract  that  had  been  signed  by  the 
others,  while  defendant  and  bis  witnesses  tes- 
tified that  what  defendant  did  was  on  tha  ex- 
press condition  that  be  should  thereafter  con- 
clude to  become  a  member  of  the  company, 
whether  such  acts  amounted  to  a  ratification 
of  the  contract  should  hava  been  submitted 
to  the  Jury. 

Appeal  from  District  Court,  Winnebago 
County ;   0.  H.  Kelley,  Judge. 

Action  on  a  contract  Judgment  for  de- 
fendant   The  plaintiff  appeals.    Reversed. 

H.  A.  Brown  and  B.  A.  Morllng,  for  appel- 
lant Andrew  MlUer  and  George  B.  Pike,  for 
appellee;. 

* 

LADD,  J.  A  part  of  plaintiff's  business 
was  selling  stallions  to  farmers.  The  price 
of  one  known  as  "Chamberlin"  was  $3,000, 
divided  into  12  shares  of  $250  each.  The 
paper  sned  on  purports  to  be  signed  by  11 
persons,  agreeing  to  take  a  share  each,  and 
two  persons,  agreeing  to  take  a  half  share 
each.  It  was  in  print,  reciting  an  agree- 
ment to  sell  at  the  above  price  to  the  sub- 
scribers who  promise  to  pay  the  amount 
stated  i>er  share,  to  be  paid  in  cash  or  in 
four  equal  annual  payments,  evidenced  by 
the  Joint  and  several  negotiable  notes  of  the 
subscribers.  The  defendant's  name  appeared 
on  the  paper,  but  he  refused  to  accept  the 
horse  or  become  a  member  of  the  company, 
and  this  suit  for  the  price  of  a  share  was 
commenced.  The  defense  interi)08ed  that  the 
contract  mentioned  had  been  printed  above  de- 
fendant's name  after  he  bad  signed  it  in  a  book 
used  by  plaintiff's  agent  or  else  It  had  been 
fraudulently  concealed  when  his  signature 
was  attached.  The  evidence  as  to  each  of 
these  issues  was  in  conflict,  and,  In  sub- 
mitting the  last  the  Jury  was  told  that  if 
"the  contract  was  concealed  from  defendant's 
knowledge  and  sight  by  the  agent  of  plain- 
tiff at  the  time  defendant  signed  his  name, 
the  Instrument  was  a  forgery,  and  the  verdict 
should  be  for  defendant"  The  converse  of 
this  was  stated  In  the  instruction  following. 
These  instructions  are  erroneous.  The  mere 
concealment  of  the  printed  form  from  de- 
fendant when  he  attached  his  signature 
would  not  render  It  a  forgery.  This  may 
have  been  done  unintentionally.  Indeed,  if 
such  were  the  fact  this  Is  the  more  rea- 
sonable explanation,  for  It  Is  not  pretended 
that  the  terms  were  not  substantially  as 
orally  stated  by  the  agent  If  the  printed 
matter  was  unintentionally  obscured  from 
the  defendant's  view,  and  he  carelessly 
signed  the  paper  without  ascertaining  Its 
contents,~there  Is  no  reason  for  relieving  him 
from  the  obligation  assumed.  On  the  other 
hand,  if  the  printed  matter  was  concealed 
by  the  agent  with  the  design  of  obtaining 
some  advantage  over  defendant,  that  Is,  If 
it  was  done  fraudulently  the  defendant  Is 
not  bound.  The  error  was  In  not  exacting, 
as  essential  to  relief,  a  finding  that  the  con- 
cealment was  fraudulent  This  does  not 
seem  to  be  questioned,  but  It  Is  insisted  that 
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the  error  was  without  prejudice.  Enough 
has  been  said  to  Indicate  otherwise. 
'  Ratification  was  pleaded,  but  the  Issue 
was  not  submitted  to  the  Jury.  The  evidence 
of  two  witnesses,  at  least,  tended  to  show 
that  defendant  Joined  others  who  had  sub- 
scribed for  shares  In  organizing  a  company 
and  In  arranging  for  the  care  and  manage- 
ment of  the  horse,  and  that  this  was  with 
knowledge  that  his  name  appeared  beneath 
the  same  contract  others  had  signed.  On 
the  other  hand,  the  defendant  and  other 
witnesses  testified  that  what  he  did  was  on 
the  express  condition  that  he  should  con- 
clude to  become  a  member  of  the  com- 
pany. If  this  condition  was  stated,  there 
was  no  ratification,  but  if  not,  and  he  exer- 
cised acts  of  ownership  over  the  horse,  or 
participated  therein  with  other  subscribers 
in  such  manner  as  to  indicate  that  he  had 
joined  them  In  accepting  the  animal  under 
the  contract  mentioned,  then  he  ratified  the 
placing  of  his  name  beneath  the  printed 
form  or  the  printed  matter  over  his  name, 
and  the  Jury  should  have  been  so  instructed. 
As  the  contract  was  voidable  only,  It  was 
subject  to  ratification,  and  that  Issue  should 
have  been  submitted. 

Appellant  further  contends  that.  In  any 
event,  the  verdict  is  without  support  In  the 
evidence.  While  it  is  all  but  Inconceivable 
that  defendant,  and  others  who  subscribed 
for  shares,  supposed  they  were  placing  their 
names  on  a  blank  piece  of  paper,  such  is 
their  testimony,  and  It  was  for  the  Jury  to 
pass  upon  their  credibility. 
Reversed, 


A.   B.    SHORTHI!/!,   CO.   v.   BARTLETT 
et  al. 

(Supreme  Coart  of  Iowa.    July  11,  1006.) 

CONTBACTS— CoNSTBUCnON— RiOHTS     ACQXJIB- 

EO  BT  Thibd  Persons— Mechanics'  Liens— 

Materialman's  Liens. 

The  owner  of  a  building  in  process  of  con- 
strnction  agreed  with  the  contrnctor  for  the 
building  to  pay  for  material  on  itemized  state- 
ments. He  wrote  to  one  famisliing  materials 
that  before  anything  could  be  paid  he  mui^t  have 
an  itemized  bill  and  Isnow  that  it  was  for  the 
building.  He  directed  his  architect  to  sabsti- 
tute  iron  for  brick  columns,  and  the  one  furnish- 
ing materials  furnished  iron  columns.  The  iron 
columns  furnisiied  were  used  in  the  building,  and 
the  ciiarges  made  for  them  were  not  unreason- 
able. Held,  that  the  owner  was  liable  to  the 
person  furnishing  the  iron  columns. 

Appeal  from  District  Court,  Emmett  Coun- 
ty; A.  D.  Bailie,  Judge. 

Action  in  equity  to  foreclose  mechanic's 
lien.  Decree  for  plaintiff,  and  defendant 
William  Bartlett  appeals.    Affirmed. 

W.  A.  Ladd  and  Myerly  &  Davidson,  for 
appellant.  D.  R.  Alexander  and  J.  L.  Bonar, 
for  appellee  A.  E.  Shorthill  Co. 

WEAVER,  J.  Plaintiff,  a  corporation, 
claims  that  pursuant  to  a  contract  with  de- 
fendant Bartlett  and  his  codefendants,  Wil- 


liam  Hitaffer   and   (Jarl   Prouty,   It   manu- 
factured and  sold  to  defendant  certain  iron 
columns  and  plates  specially  designed  and 
fitted  to  be  used  in  the  construction  of  a 
block  or  building  in  the  city  of  Esthervllle, 
Iowa.    It  is  further  alleged  that  said  mate- 
rial constituted  only  a  part  of  a  larger  order 
given  by  said  defendants  for  iron  work  to 
be  used  in  said  building,   and  that   wblle 
the  work  of  manufacturing  and  preparing 
the  several  items  of  material  so  ordered  was 
in  progress,  and  after  the  columns  and  plates 
above  mentioned  had  been  completed,  ready 
for  delivery,  the  defendant  Bartlett  ordered 
the  work  stopped  and  refused  to  receive  or 
pay  for  such  materiaL    Judgment  is  asked 
against  defendants  for  the  reasonable  value 
of  said  items  and  that  a  lien  therefor'  be 
established  upon  the  proi>erty.    The  defend- 
ant  Bartlett,   separately   answering,   denies 
having  ordered  the  materials  from  plaintiff, 
denies  having  entered  Into  any  contract  ot 
agreement  to  pay  therefor,  and  denies  that 
any  other  person  had  authority  to  make  sucb 
order,  agreement,  or  purchase  in  bis  behalf 
He  farther  pleads  that  he  let  the  contract 
to  his  codefendants  to  furnish  the  materials 
and  do  the  work  of  constructing  said  build- 
ing, and  avers  that  by  the  negligence  of  his 
codefendants  said  building,   when   partially 
completed,   collapsed,   and   In   view   of    the 
situation  thus  produced  he  entered  Into  an 
additional   contract   with    said   contractors, 
Hitaffer  and  Prouty,  agreeing  therein  to  ad- 
vance the  necessary  money  to  pay  for  the  ma- 
terials and   labor  required  to  restore  said 
building.    He  further  says  that  about  this 
time  the  appellee  wrote  a  letter  to  Hitaffer 
and  Prouty,  stating  that  it  was  about  ready 
to  cast  certain  iron  columns  such  as  were  re- 
quired in  said  building  and  would  furnish 
them  at  $52  each.    Tnis  letter,  he  says,  was 
loomediateiy  shown  him  by  Hitaffer  and  Prou- 
ty, and  he  agreed  that  they  should  order  the 
said  columns  on  the  terms  thus  proposed, 
and  he  avers  that  the  columns  which  plain- 
tiff claims  to  have  manufactured  for  his  build- 
ing were  much  larger  and  heavier  than  was 
contemplated  when  the  order  was  made,  and 
upon  learning  that  fact,  and  learning   that 
plaintiff  intended  to  demand  a  proportion- 
ately higher  price  for  said  work,  he  promptly 
notified  plaintiff  not  to  ship  it.    Appellant  fur- 
ther pleads  that,  Hittaffer  and  Prouty  having 
failed  to  complete  the  building  as  provided 
by  their  agreement,  he  has  been  compelled 
at  great  loss  to  employ  other  help  and  com- 
plete it  himself,  and  that  after  paying   the 
expense  thus  incurred  there  is  nothing  what- 
ever In  his  hands  due  to  said  contractors, 
but,  on  the  contrary,  there  is  a  large  balance 
due  and  owing  from  them  to  him.    In  reply 
plaintiff  pleads  that  by  reason  of  matters 
hereinafter  more  fully  stated  the  appellant 
is  estopped  to  deny  his  liability  for  the  pay- 
ment of  the  claim  In  suit.    The  testimony, 
most  of  which  Is  undisputed,  tends  to  allow 
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tbat  Bartlett  let  to  Hltaffer  and  Prouty 
the  contract  for  furnishing  the  material  and 
erecting  tlie  building  in  question  in  accord- 
aiice  wltb  plans  prepared  by  James  S.  Cox, 
architect  The  building  was  to  be  erected 
nnder  the  supervision  of  the  architect  and 
the  appellant  reserved  the  privilege  of  taking 
possession  of  the  work  and  completing  it 
at  any  time  upon  notice  or  certificate  by  the 
arcliltect  of  any  neglect  or  failure  of  the 
contractors  to  conform  to  the  terms  of  their 
agreement  When  in  a  state  of  partial  com- 
pletion, and  while  the  work  by  the  contract- 
ors was  still  in  progress,  a  portion  of  the 
building  collapsed.  Some  controversy  ensued 
as  to  which  party  should  bear  the  burden  of 
this  loss,  but  finally  appellant  and  Hltaffer 
and  Prouty  entered  into  a  written  agree- 
ment for  the  restoration  and  completion  of 
the  building,  leaving  the  disputed  question  as 
to  which  party  should  finally  bear  the  loss 
to  future  settlement 

The  contract  Is  too  long  to  be  here  set  out 
In  eztenso.  The  stipulations  material  to 
this  controversy  provide  that  HitafTer  and 
Prouty  shall  proceed  at  once  to  remove  the 
fallen  portion  of  the  building  and  rebuild 
and  construct  the  same  with  such  changes  in 
kinds  of  material  and  manner  of  building  as 
Bartlett  shall  desire  and  for  which  he  shall 
furnish  proper  plans  and  specifications,  all 
of  said  work  to  be  done  under  the  supervi- 
sion of  Bartlett  or  his  agent.  The  contract- 
ors on  tb6ir  part  agreed  to  keep  and  furnish 
to  Bartlett  an  accurate  account  of  the  ex- 
pense incurred  In  restoring  the  bnlldlng  to 
its  former  condition,  as  well  as  for  each 
Item  of  new  material  and  of  all  substituted 
materials  differing  from  those  provided  in 
the  original  plan.  It  was  further  agreed 
that  as  Hltaffer  and  Prouty  claimed  to  be 
financially  unable  to  go  on  with  the  work, 
Bartlett  would  advance  the  money  required. 
The  language  of  this  clause  of  the  agree- 
ment is  as  follows:  "It  is  therefore  agreed 
that  the  said  Wm.  Bartlett,  shall  advance 
the  necessary  money  to  pay  for  the  said 
extra  materials  and  the  labor  performed  in 
restoring  the  said  destroyed  portion  of  said 
building,  excepting  the  labor  of  said  con- 
tractors, and  the  money  as  designated  herein, 
as  money  deposited  in  the  First  National 
Bank.  All  payments  made  shall  be  to  the 
parties  entitled  thereto,  both  for  materials 
and  for  labor  upon  itemized  statements  of 
the  materials  used  In  said  fallen  portion  of 
said  building  and  the  labor  performed  there- 
on and  upon  payment  thereof,  said  itemized 
statement  shall  be  receipted  by  the  parties 
furnishing  said  materials  and  doing  said 
work.  All  materials  shall  be  furnished  at 
cost  and  all  labor  shall  be  done  at  current 
rates.  In  Esthervllle,  of  the  wages  for  the 
respective  kinds  of  work  performed.  How- 
ever, the  said  Wm.  Hltaffer  and  Carl  Prouty 
shall  receive  no  pay  or  compensation  for 
their  jtersonal  services  under  the  terms  of 


the  original  contract  and  until  all  other  labor 
and  materials  have  been  paid  for,  nor  until 
the  question  of  the  liability  for  damage  oc- 
casioned by  the  collapse  of  said  building  has 
been  determined.  It  is  also  agreed  by  the 
respective  parties  hereto  that  the  said  Wm. 
Bartlett  may  at  bis  option  use  the  certain 
$500  deposited  by  the  said  Wm.  Hltaffer 
and  Carl  Prouty  in  the  First  National  Bank 
of  Estbervllle,  Iowa,  as  collateral  bonds.  In 
paying  on  said  materials  and  labor  herein 
referred  to  and  stated,  and  the  said  Hltaffer 
and  Prouty  hereby  authorize  the  said  Flist 
National  Bank  to  turn  over  and  pay  to  said 
Bartlett  upon  his  request  and  showing  said 
contract  and  receipting  for  the  same  the 
said  $500.  Said  Bartlett  shall  keep  a  full 
account  of  the  disposition  of  the  said  $500 
and  all  parts  thereof  and  report  the  same 
to  said  Hltaffer  and  Prouty." 

This  contract  bears  date  August  28,  1002. 
On  August  22,  1902,  the  plaintiff,  who  it 
would  seem  had  already  furnished  the  con- 
tractors other  material  not  now  in  contro- 
versy, wrote  to  Bartlett  asking  him  what  po- 
sition he  had  taken  with  reference  to  re- 
building and  in  what  position  it  was  likely  to 
"place  Hltaffer  and  Prouty  with  reference 
to  material  furnished."  On  August  27,  1902, 
Bartlett  replied  to  this  Inquiry,  saying: 
"I  expect  the  building  to  go  forward  to 
completion,  and  do  not  see  that  it  will  make 
any  difference  wltb  regard  to  material  fur- 
nished by  you  and  placed  in  my  building 
provided  said  material  is  furnished  promptly 
an  needed.  I  think  they  have  written  yon 
with  regard  to  cast  Iron  columns.  If  you 
have  not  already  advised  them  please  do  so 
at  once,  and  state  how  soon  we  .can  depend 
upon  getting  them.  I  think  they  named 
12xl6-lnch  column.  This  will  be  larger  than 
needed.  Will  let  you  hear  from  us  as  soon 
as  they  get  an  answer  from  you.  Before 
anything  can  be  paid  I  must  have  an  itemized 
bill  of  material  and  know  that  it  is  for  my 
building.  Please  let  me  hear  from  you  and 
oblige."  About  the  same  date  the  architect 
Cox,  furnished  to  Hltaffer  and  Prouty  writ- 
ten plans  and  specifications  directing  the  sub- 
stitution of  Iron  columns  in  place  of  certain 
brick  pillars  in  the  collapsed  portion  of  the 
building,  giving  the  dimensions  of  the  col- 
umns and  plates  required  and  saying:  "The 
owner,  William  Bartlett  will  pay  for  all  the 
above-mentioned  cast  Iron  columns  and  cast 
Iron  plates  that  are  not  called  for  in  the  orig- 
inal plans  at  actual  cost  to  the  contractors, 
including  freight  and  drayage."  On  the 
strength  of  this  direction  the  contractors 
at  once  wrote  to  the  plaintiff  inclosing  the 
instructions  of  the  architect  and  requested 
prompt  completion  and  shipment  of  the  col- 
umns. This  letter  Mr.  Hltaffer  testifies  he 
wrote  and  sent  to  the  plaintiff  at  the  express 
direction  of  the  appellant  Bartlett  himself 
testifies,  "I  told  Hltaffer  that  he  could  oMer 
those  columns  according  to  the  speciflcatlons 
and  that  letter,"  referring  to  the  letter  herein- 
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after  quoted.  Mr.  Cox,  the  architect,  testi- 
fies that  the  substitution  of  Iron  columns  for 
brick  pillars  was  at  the  appellant's  direc- 
tion, and  further  says:  "The  reason  the  re- 
quirement that  Mr.  Bartlett  was  to  pay  for 
the  cast  iron  columns  and  plates  was  put 
in  the  specifications,  was  that  it  was  an 
extra  the  same  as  any  other  extra  ordered  by 
Mr.  Bartlett  or  myself.  I  think  I  understood 
at  the  time  that  I  prepared  these  specifica- 
tions and  delivered  them  to  HltafTer  that  it 
was  to  be  sent  to  Shorthill  &  C!o.  I  think 
he  said  he  had  some  correspondence  with  the 
Shorthill  Company  in  regard  to  the  columns 
and  he  wanted  to  get  them  as  quick  as  be 
could,  and  for  me  to  prepare  the  plans."  It 
should  also  be  said  In  this  connection  that 
a  day  or  two  prior  to  the  last-written  contract 
above  quoted  between  appellant  and  Hltaffer 
and  Prouty,  the  appellee,  apparently  In  an- 
swer to  a  letter  which  Is  not  in  the  record, 
wrote  to  said  contractors  and,  in  the  course 
of  the  communication,  made  the  following 
statement:  "In  reference  to  the  12x17  col- 
umns, we  would  advise  that  we  are  just  now 
casting  some  13x16,  and  if  you  could  use  this 
pattern  we  can  furnish  them  promptly  at 
$52.00  each,  on  carp  at  Estberviile.  Could 
cast  one  of  these  each  day  after  the  receipt 
of  the  order,  and  assure  you  we  would  give 
the  matter  our  best  attention  and  save  you 
all  the  delay  possible  on  the  shipment" 

It  is  this  letter  which  appellant  claims  he 
relied  upon  in  consenting  to  the  act  of  the 
contractors  in  ordering  the  columns.  Some 
days  later  and  after  that  portion  of  the  col- 
umns and  plates  for  which  payment  is  here 
claimed  were  ready  for  delivery,  the  appel- 
lant learned,  as  be  says,  for  the  first  time 
that  the  columns  would  cost  about  $78,  in- 
stead of  $52,  each,  and  telegraphed  notice 
to  the  appellee  not  to  ship  them.  Appellant 
disputes  the  correctness  of  the  decree  on  the 
ground  that  no  contract  relations  existed 
between  himself  and  appellee  and  that  his 
obligations  if  any,  were  to  HltaflCer  and 
Prouty  alone.  With  this  contention  we  are 
unable  to  agree.  If  his  undertaking  had 
been  simply  to  advance  money  to  Hitatfer 
and  Prouty  with  which  to  do  the  work, 
or  if  he  had  simply  undertaken  to  reimburse 
them  for  the  extra  expense  Incurred  by  rea- 
son of  the  building  having  collapsed,  then 
there  would  be  much  force  in  the  objection 
here  raised,  and  there  would  be  room  for 
application  of  the  rule  laid  down  In  Wright  v. 
Terry  (Fla.)  2  South.  6,  on  which  counsel  re- 
lies. But  such  is  not  the  case  presented  by 
the  record.  By  the  terms  of  a  written  con- 
tract appellant  undertakes,  not  to  pay  to  Hlt- 
afTer and  Prouty,  but  "to  the  parties  entitled 
thereto  both  for  materials  and  for  labor,  up- 
on Itemized  statements  of  the  materials  used 
in  said  fallen  portions  of  the  building  and  the 
labor  performed  thereon  and  upon  payment 
thereof  said  Itemized  statement  shall  be  re- 
ceipted by  the  parties  furnishing  said  mate- 


rials and  doing  said  work."  This  Is  In  strict 
harmony  with  appellant's  letter  to  the  Short- 
hill Company  where  he  warns  them  that  "Be- 
fore anything  can  be  paid  I  must  have  an 
itemized  bill  of  the  material  and  know  that 
It  Is  tctr  my  building."  In  short  he  undertook 
by  making  these  payments  himself  to  avoid 
any  risk  that  money  placed  in  the  contract- 
ors* hands  would  not  be  appropriated  to  Its 
designed  purpose,  and  at  the  same  time  pre- 
vent If  possible  the  assertion  of  liens  upon  his 
property  by  contractors  and  laborers.  It  Is 
a  well-settled  rule  in  this  state  that  subcon- 
tractors and  laborers  are  entitled  to  the  bene- 
fit of  such  contracts  and  may  maintain  action 
thereon  In  their  own  names.  See  Hipwell  v. 
Surety  Co.  (Iowa)  105  N.  W.  318  and  other 
cases  there  cited.  Moreover  the  conduct  of 
the  appellant  In  this  case,  his  direction  to 
the  architect  to  substitute  iron  for  brick 
columns,  bis  assurance  that  he  would  pay 
for  them  when  properly  itemized  bill  should 
be  presented,  his  consent  or  authority  to  Hlt- 
affer  and  Prouty  that  the  order  be  made,  are 
all  inconsistent  with  the  idea  that  he  was 
placing  himself  under  no  obligation  to  the 
appellee,  and  should  be  held  sufficient  to  estop 
him  from  now  denying  bis  liability.  Nor  do 
we  find  any  merit  in  his  claim  to  be  absolved 
from  ilabilty  because  of  his  alleged  misunder- 
standing as  to  the  cost  of  the  pillars.  The 
letter  upon  which  be  relies  simply  states  that 
appellee  was  at  the  time  making  a  certain 
described  kind  of  columns  which  It  could 
furnish  at  $52  each.  The  thickness  of  the 
column  referred  to  Is  not  stated,  but  It  ap- 
pears in  evidence  that  they  were  made  of 
three-fourths  inch  materiaL  Thereafter 
when  the  architect,  acting  In  appellant's  be- 
half, came  to  prepare  his  Instructions  for 
their  manufacture,  he  specified  that  the  col- 
umns must  be  one  inch  thick,  thus  requir- 
ing a  very  considerable  Increase  In  the  weight 
of  Irons  and  necessitating,  we  may  presume,  a 
corresponding  change  or  modification  of  the 
patterns  used.  The  architect  did  not  profess 
to  make  bis  specification  with  reference  to 
appellee's  letter,  nor  did  the  order  given  to 
appellee  with  appellant's  consent  in  any  man- 
ner refer  to  the  terms  of  the  letter.  It  Is 
very  possible,  and  perhaps  probable,  that  ap- 
pellant labored  under  the  Impression  that  the 
columns  were  to  cost  $52  each,  but  the  appel- 
lee was  In  no  manner  to  blame  for  his  mis- 
apprehension. Indeed,  under  the  terms  of 
his  contract,  it  does  not  appear  that  he  had 
any  right  to  dictate  where  or  of  whom  the 
contractors  should  order  the  material,  or  that 
he  had  any  right  to  question  the  prices  agreed 
upon  by  them,  further  than  to  insist  that 
they  be  fair  and  reasonable,  and  not  above 
their  market  value.  He  offered  no  evidence 
tending  to  show  that  the  prices  charged  by 
appellee  were  unreasonable.  He  has  received 
the  benefit  of  his  contract,  or  if  he  has  not 
the  failure  Is  chargeable  to  his  own  fault  In 
refusing  to  receive  the  materials  manufac- 
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tured  for  his  nse,  and  there  is  nothing  ineq- 
uitable in  requiring  him  to  pay  therefore 
according  to  hla  agreement. 

Coonsei  argue  that  there  is  evidence  of  bad 
faith,  or  what  they  call  a  "conspiracy"  be- 
tween appellees  and  the  contractors.  No 
SQcb  defense  Is  pleaded  nor  is  there  any  evi- 
dence npon  which  to  base  such  a  finding.  It 
is  tme  that  it  crops  out  in  testimony  with 
reference  to  materials  furnished  by  appellee 
to  the  contractors  under  the  original  con- 
tract before  the  collapse  of  the  building,  that 
appellee  presented  Its  bill  at  an  excessive 
price,  and  when  paid  by  the  appellant  it  turn- 
ed over  to  the  contractors  $250  of  the  money 
so  received.  Upon  the  face  of  it  this  trans- 
action would  seem  an  instance  of  "graft" 
pure  and  simple,  for  which  there  can  be  nei- 
ther justification  nor  excuse.  It  has,  how- 
ever, no  necessary  connection  with  the  mat- 
ters now  In  controversy.  It  arose  under  an- 
other contract,  and  no  counterclaim  Is  made 
thereon.  It  Is  suflJcient  perhaps  to  Justify 
as  In  looking  closely  into  the  later  deal  to 
ascertain  if  It  bears  any  evidence  of  similar 
bad  faith.  This  we  have  done  and  can  only 
say  that  so  far  as  the  record  discloses  the 
facts,  we  find  nothing  to  show  that  the  prices 
charged  by  the  appellee  are  unreasonable  or 
excessive,  or  that  any  agreement  or  under- 
standing exists  by  which  the  contractors  are 
to  receive  any  part  of  the  recovery  in  this 
case. 

We  find 'no  reason  for  disturbing  the  decree 
of  the  district  court,  and  it  Is  affirmed. 


BEEKS  V.  DICKINSON  COUNTY  et  aU 
(Supreme  Court  of  Iowa.    July  11,   1906.) 

1.  MoNiozPiLL    CoBPOBATions— Police    Pow- 
KBS— Emfi,ot£s  —  Neolioence  —  LiABinrr. 

A  municipal  corporation  is  not  liable,  in 
the  alwence  of  a  statute  Imposing  a  liability,  for 
the  negligence  of  its  officers  in  executing  health 
regnlations  adopted  for  the  purpose  of  prevent* 
ing  the  spread  of  contagious  diseases;  for  it, 
while  undertaking  such  duty,  it  performing  a 
governmental  function. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent  Dig. '  Municipal  CorporaUons,  <  1668.] 

2,  Counties  —  Aaxirrs  —  NEOuaxROK  —  AV' 

THOBITT— LlABILITT    or    COUNTY. 

Code,  i  2668,  creates  local  boards  of  health, 
and  makes  it  their  duty  to  make  regulations 
for  the  protection  of  the  public  health,-  and  to 
establish  goarantine  against  contagious  diseases. 
Section  2570  provides  for  the  care  of  infected 
persons,  and  for  the  payment  of  the  expenses  In- 
cnned  on  account  thereof.  A  family  was  quar- 
antined by  a  local  l>oard  of  health  l>e<»u8e  of 
a  supposed  case  of  smallpox  in  the  family, 
while  in  fact  no  contagious  disease  in  the  family 
existed.  Because  of  the  detention,  the  family 
was  unable  to  care  for  the  crops  on  a  rented 
farm,  and  unable  to  procure  others  to  do  so. 
The  health  officers  promised  that  the  county 
wonM  provide  the  family  the  necessary  help 
for  taking  care  of  the  crops,  which  promise  was 
brok«i.  Held,  that  the  county  was  not  liable, 
ehber  on  the  ground  of  negligence  of  the  health 
officers,  or  on  the  ground  of  the  promise;  the 
officers  having  no  i>ower  to  create  a  liability 
not  imposed  by  law.  though  they  acted  under 
tlie  Erection  oC  the  board  of  supervisors. 


8.  Sake— Health  Officebs— Liabiutt. 

The  statute  makes  it  the  duty  of  health 
officers  to  quarantine  against  contagious  dis- 
eases. A  local  board  of  health  quarantined  a 
family  because  of  a  supposed  case  of  smallpox 
in  the  family.  There  was  in  fact  no  contagious 
disease  in  the  family.  Held,  that  the  health 
officers,  in  the  absence  of  malice,  were  not  per- 
sonally liable  for  damages  sustained  to  the  mem- 
liers  of  the  family  in  consequence  of  the  quar- 
antine, for  in  ordering  the  quarantine  they 
acted  judicially. 

Appeal  from  District  Court,  Dickinson 
County;   W.  B.  Quarton,  Judge. 

The  plaintiff  and  his  family  were  quaran- 
tined 30  days  by  the  local  board  of  health 
of  one  of  the  townships  In  Dickinson  county 
because  of  a  supposed  case  of  smallpox  in  the 
family.  There  was  in  fact  no  contagious 
disease  in  the  family,  and  the  plaintiff  brings 
this  suit  to  recover  of  the  county,  and  of  the 
individual  members  of  the  local  board  of 
health  of  the  township,  damages  which  be 
alleges  he  has  suffered  on  account  of  the 
quarantine.  A  demurrer  to  the  petition  and 
Its  amendments  was  sustained,  and  a  judg- 
ment rendered  for  the  defendants.  The 
plaintlfl  appeals.    Affirmed. 

X  W.  Cory,  for  appellant  Francis  ft 
Owen,  for  appellees. 

SHERWIN,  J.  It  is  the  setUed  law  of 
this  state,  as  well  as  the  general  rule,  that 
municipal  corporations  are  not  liable  for  the 
negligence  of  their  officers  or  agents  in  ex- 
ecuting health  regulations  adopted  for  the 
purpose  of  preventing  the  spread  of  conta- 
gious diseases.  In  so  far  as  a  municipality 
undertakes  the  daty  of  making  and  enforcing 
quarantine  regpalations  and  other  laws  for 
the  promotion  of  the  public  health.  It  is  per- 
forming governmental  functions,  and  its  of- 
ficers are  not  agents  for  whose  action  or  in- 
action it  Is  liable  unless  such  liability  Is  im- 
posed by  Its  charter,  or  by  the  laws  of  the 
state  nnder  which  It  exists.  McFadden  v. 
Town  of  Jewell,  119  Iowa,  321,  93  N.  W.  302. 
60  L.  B.  A.  401,  97  Am.  St  Rep.  321;  Easterly 
T.  Town  of  Irwin,  99  Iowa,  994,  68  N.  W.  919; 
Ogg  V.  City  of  I^anslng,  35  Iowa,  495,  14  Am. 
Rep.  499;  Packard  v.  Voltz,  94  Iowa,  277,  62 
N.  W.  757,  68  Am.  St  Rep.  396;  Calwell  v. 
City  of  Boone,  61  Iowa,  687,  2  N.  W.  614,  83 
Am.  Rep.  154;  1  Tiedeman,  State  and  Federal 
Control  of  Persons  and  Property,  122.  Fur- 
thermore, It  Is  probably  true  that  the  officers 
in  question  were  not  strictly  municipal  of- 
ficers or  agents  so  as  to  render  the  county  lia- 
ble for  their  acts  In  any  event  They  became 
health  officers  by  virtue  of  the  statute  which 
fixed  the  tenure  of  office  also.  While  such 
officers  are  elected  In  townships,  they  are 
elected  In  obedience  to  the  statute,  to  per- 
form a  public  service  not  peculiarly  local  or 
corporate,  but  as  state  officers  with  such 
powers  and  duties  as  the  statute  confers  up- 
on them.  2  Dillon's  Municipal  Corporations, 
IS  974,  975,  977. 

When  quarantined,  the  plaintiflF  and  his 
family  lived  on  a  farm  in  one  township  and 
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rented  and  worked  a  farm  In  another,  and 
be  alleges  In  bis  petition  that  because  of  bis 
detention  be  was  unable  to  care  for  the  crops 
on  the  farm  so  rented,  and  unable  to  procure 
others  to  do  so;  that  be  sofCered  a  total 
loss  of  the  crop  thereon  for  which  he  seeks 
recovery.  In  addition  to  his  claim  that  the 
county  Is  liable  generally  for  the  alleged 
negligence  of  the  local  board  of  health,  the 
appellant  contends  that  at  the  time  of  the 
quarantine  tbe  local  officers  promised  that 
the  county  would  provide  him  tbe  necessary 
help  for  taking  care  of  bis  crops,  and  that 
because  of  such  promise  and  further,  be- 
cause the  statute  makes  the  county  liable  In 
the  first  Instance  for  the  care  of  Infected 
and  quarantined  persons,  It  Is  liable  for  the 
value  of  his  crops.  Section  2568  of  the  Code 
creates  local  boards  of  health,  and  makes  it 
the  duty  of  such  boards  to  make  such  regu- 
lations as  are  necessary  for  tbe  protection  of 
tbe  public  health,  and  to  proclaim  and  es- 
tablish quarantine  against  all  Infections  or 
contagious  diseases  dangerous  to  tbe  public, 
and  section  2570  of  the  Code  provides  for  the 
care  of  Infected  persons  and  for  the  payment 
of  the  expenses  incurred  on  account  there- 
of. Tlie  statute  neither  expressly  or  by 
implication  provides  for  anything  more,  and 
we  are  not  at  liberty  to  read  into  It  an  en- 
larged liability.  It  is  also  very  clear  that 
tbe  members  of  the  local  board  of  health  had 
no  power  to  create  a  liability  not  Imposed 
by  law,  even  if  they  had  acted  under  the  di- 
rection of  the  board  of  supervisors.  The 
liability  that  may  be  incurred  by  such  boards 
is  fixed  by  law  and  beyond  this  neither  can 
go.     See  Dillon,  supra. 

Tbe  remaining  question  is  whether  the 
members  of  the  local  board  of  health  are  in- 
dividually liable  for  the  loss  of  the  plain- 
tifTs  crops.  The  statute  makes  it  tbe  duty 
of  health  oflScers  to  quarantine  against  "all 
infectious  or  contagious  diseases  dangerous 
to  the  public"  and  it  cannot  well  be  ques- 
tioned tbat  tbe  defendants  were  acting  with- 
in the  scope  of  their  duty  as  such  officers, 
and  that  in  establishing  tbe  quarantine  they 
were  acting  in  a  quasi  Judicial  character. 
They  were  vested  with  tbe  power  to  deter- 
mine whether  an  Infectious  or  contagious 
disease  listed  In  the  appellant's  family, 
and  if  found  to  exist  their  duty  under  the 
statute  required  them  to  take  the  proper 
steps  to  prevent  its  spread,  and  had  they 
neglected  to  do  so  they  would  have  been  cul- 
pable In  a  high  degree.  They  were  therefore 
acting  judicially,  and  it  Is  the  general  rule 
tbat  officers  so  acting  are  not  liable  for  in- 
juries which  may  result  from  such  acts  per- 
formed in  the  honest  exercise  of  their  judg- 
ment, however  erroneous  or  mistaken  the 
action  may  be,  provided  there  be  no  malice 
or  wrong  motive  present  Raymond  v.  Fish, 
51  Conn.  80,  60  Am.  Rep.  3;  Lowe  v.  Conroy 
(Wis.)  97  N.  W.  W2,  66  L.  R.  A.  907;  see, 
also,  Packard  t.  Voltz,  supra.  In  some  cases 
an  exception  to  this  general  rule  has  been  rec- 


ognized, and  the  individual  officers  Iiave  been 
held  liable  because  of  the  maxim  tbat  where 
there  Is  a  wrong  there  is  a  remedy.  Bee  Lowe 
T.  Conroy,  supra,  and  cases  cited  therein,  and 
McCord  V.  High,  24  Iowa,  836,  where  Judge 
Dillon  in  a  concurring  opinion  recognizes 
and  applies  the  rule.  We  are  of  opinion, 
however,  that  where  the  public  health  Is  In- 
volved, this  rule  should  not  be  applied,  not- 
withstanding tbe  fact  tbat  courts  of  great 
ability  have  so  held.  It  Is  the  modem  tend- 
ency of  judicial  opinion  to  bold  that  the  pub- 
lic health  Is  the  highest  law  of  the  land  and 
"whenever  a  police  regulation  is  reasonably 
demonstrated  to  be  a  promoter  of  public 
health  all  constitutionally  guarantied  rights 
must  give  way  to  be  sacrificed  without  com- 
pensation to  tbe  owner."  2  Tledeman  on 
State  and  Federal  Control,  S  169. 

Nor  does  this  doctrine  necessarily  con- 
flict with  the  maxim  to  which  we  have  re- 
ferred. As  we  have  already  said,  this  board 
of  health  was  a  creation  of  the  statute  and 
Its  paramount  duty  was  to  protect  the  pub- 
lic health;  its  duty,  thai,  was  to  tbe  public 
and  not  to  any  individual  member  thereof, 
except  to  act  bonestly  and  without  design  to 
Injure  him.  If  a  health  officer  falls  to  do 
bis  duty  no  individual  may  complain,  for 
the  duty  is  public  and  the  officer  is  not  char- 
ged with  any  Individual  duty  to  any  particu- 
lar person.  Cooley  on  Torts,  382.  If  there 
be  no  liability  for  an  omission  of  public  duty. 
It  would  seem  to  follow  without  question 
tbat  an  erroneous  performance  should  not 
subject  the  officer  to  personal  liability.  It 
may.  It  Is  true,  cause  an  Injury  to  the  in- 
dividual, but  It  Is  not  a  wrong  because  tbe 
officers  owe  the  individual  no  duty  beyond 
what  we  have  already  stated.  Cooley  on 
Torts,  379,  bdO.  In  volume  45  of  his  work  on 
Negligence,  Judge  Thompson  says:  "So  a 
board  of  health  may  establisb  quarantine 
regulations  and  thereby  cut  ofC  the  entire 
trade  of  one  section  of  tbe  country  with  an- 
other. This  measure  may  break  up  the  busi- 
ness of  a  particular  person  and  drive  him 
into  insolvency,  and  yet  be  would  have  no 
action  for  damages  against  the  members  of 
the  board  although  it  ;nlght  turn  out  tbat 
the  regulation  was  In  point  of  fact  wholly 
unnecessary."  It  Is  "damnum  absque  In- 
juria." .  Benden  v.  Nashua,  17  N.  H.  477. 
See,  also,  section  6376,  Thompson  on  Negli- 
gence. 

This  rule  should  not  be  so  extended  as  to 
protect  health  officers  who  act  without  tbe 
scope  of  their  authority,  or  who  act  with 
gross  negligence  amounting  to  malice.  In 
Packard  v.  Voltz,  supra,  tbe  action  was 
against  the  county  and  two  of  its  supervi- 
sors individually  for  diverting  and  damming 
water  to  the  damage  of  the  plaintifT.  It  was 
alleged  that  tbe  individual  members  of  the 
board  acted  maliciously  and  In  wanton  dis- 
regard of  the  plalntilTa  rights.  We  held 
tbat  neither  tbe  county  nor  the  Individuals 
were   liable  notwithstanding  the  charge   of 
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malice  against  tbe  latter;  that  they  were 
acting  nnder  tlie  direction  of  tlie  board  and 
that  tbere  conld  be  no  liability  on  their  part 
as  agents  of  tbe  connty  because  of  tbe  non- 
liability of  their  principal.  The  principal  la 
applicable  here,  and  we  need  not  go  to  the 
length  therein  stated  to  find  support  for  onr 
conclnslon.  In  McCord  t.  High  heretofore 
referred  to,  tbe  question  of  tbe  public  health 
was  not  involred,  and  we  do  not  consider  the 
opinion  of  Jndge  Dillon  controlling  In  this 
case.  It  is  unfortunate  that  any  Individual 
should  snffer  loss  because  of  a  mistake  as  to 
the  existence  of  a  dangerous  contagions 
disease,  and  yet  the  welfare  of  tbe  public  is 
of  such  paramount  importance  that  a  rule 
should  not  be  established  which  will  have 
the  neceasary  effect  of  Increasing  the  public 
danger.  If  health  officers,  acting  In  perfect 
good  faith  and  as  their  judgment  dictates, 
are  held  liable  for  a  mistake  in  Judgment, 
the  effect  upon  the  public  health  cannot  be 
doubted.  For  instance,  many  competent 
physicians  have  never  been  brought  Into  ac- 
tual contact  with  smallpox,  and  many  mis- 
takes have  been  made  in  diagnosing  diseases 
which  later  proved  to  be  highly  contagious. 
Whole  communities  have  been  exposed  and 
suffered  because  of  mistakes  in  Judgment 
and  over-caution  for  the  liberty  of  the  in- 
dividnaL  If  civil  liability  is  to  be  imposed 
because  of  a  quarantine  which  Is  later  proved 
unnecessary,  tbe  danger  to  tbe  public  will  be 
greatly  enhanced,  and  tbe  effectiveness  of 
tbe  statute  greatly  Impaired.  We  do  not 
feel  like  announcing  such  a  rule,  nor  do  we 
believe  Justice  to  the  individual  requires  it 

The  Judgment  la  therefore  affirmed. 

Affirmed. 


PFETFER  V.  CITY  OP  CEDAR   RAPIDS. 

(Supreme  Court  of  Iowa.     July  11,  1906.) 

1-  Municipal  Corpobations  —  Defxots  in 

STBEFrr— CowsTRtJOTivE  Notice. 

Actual  knowledge  of  the  dargerons  condl> 
tioD  of  a  sidewalk  is  not  necessary  in  order  to 
render  a  city  liable  for  Injuries  to  a  pedestrian, 
but  it  is  sutBcient  if  tbe  walk  has  been  in  bad 
oondition  so  long  that  the  city  should  have  dis- 
covered it  In  the  exercise  of  ordinary  care. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  §  1647.] 

2.  Saue  — Action  fob  Injitbies  —  Instbdo* 
noNS. 

In  an  action  against  a  city  for  iniuries  to 
a  pedestrian  from  a  dof-ctive  sidewa'k,  the 
court  instructed  that  if  the  board  had  been  out 
of  place  for  such  a  length  of  time  prior  to 
thp  time  of  the  accident  as  to  have  enabled 
defendant  to  have  learned  of  the  conditicn 
through  tbe  exercise  of  ordinary  care,  and  it 
had  sufficient  time  after  learning  that  the  board 
was  out  of  place  to  m^ike  repairs,  plaintiff 
was  entitled  to  recover.  Held,  that  the  instruc- 
tion was  erroneous  as  seeming  to  predicate 
liability  on  actual  knowledge  alone. 

Appeal  from  Superior  Court  of  Cedar 
Rapids;  J.  H.  Rothrock,  Judge. 

Suit  to  recover  damage  for  personal  in- 
Jory.    A  verdict  for  the  defendant  was  set 


aside  and  a  new  trial  ordered.    The  defend- 
ant appeals.    Affirmed. 

Deacon  &  Good  and  H.  E.  Spaugler,  for 
appellant  Barnes  &  Chamberlain  and  E.  H. 
Crocker,  for  appellee. 

SHBRWIN,  J.  The  verdict  was  set  aside 
because  the  trial  court  was  convinced  of  prej- 
udicial error  In  two  of  the  instructions 
given  to  the  Jury.  It  is  the  well-settled  rule 
In  this  state  that  we  will  not  Interfere  with 
an  order  granting  a  new  trial  unless  It  be 
made  clearly  to  appear  that  there  has  been 
an  abuse  of  discretion.  The  suit  is  to  recover 
for  injuries  alleged  to  have  been  occasioned 
by  a  defective  sidewalk,  and  tbe  petition 
fairly  construed  alleges  both  actual  and  con- 
structive notice  to  the  city  of  Its  unsafe  con- 
dition. In  the  instructions  which  the  trial 
court  must  bave  considered  prejudicially  mis- 
leading, at  least,  the  Jury  was  told  that  If 
the  plank  or  board  in  tbe  walk  "bad  been 
out  of  place  and  off  the  stringers  for  such 
length  of  time  prior  to  the  17th  day  of  June, 
A.  D.  1904,  as  to  have  enabled  the  defend- 
ant through  Its  officers  and  employes  to  have, 
in  the  exercise  of  ordinary  care,  learned  that 
It  was  out  of  place  and  off  tbe  stringers, 
and  that  defendant  had  sufficient  time  after 
learning  that  It  was  out  of  place  and  off  the 
stringers,  etc.  *  •  •  then  your  verdict 
should  be  for  the  plaintiff.  If  otherwise  you 
find,  your  verdict  should  be  for  the  defendant. 
In  other  words,  if  you  find  that  defendant 
after  learning  of  the  defect  could  have  re- 
paired the  same  and  did  not,  and  such  failure 
was  negligent,  then  your  verdict  should  be 
for  the  plaintiff.  Otherwise  for  the  defend- 
ant." Actual  knowledge  of-  the  dangerous 
condition  of  a  sidewalk  is  not  necessary.  If 
it  bas  been  in  bad  condition  so  long  that  in 
the  exercise  of  ordinary  care  the  city  should 
have  discovered  it,  actual  notice  Is  not 
necessary.  Wilberdlng  v.  City  of  Dubuque. 
Ill  Iowa,  489.  82  N.  W.  967;  Smith  v.  City 
of  eioux  City,  110  Iowa,  50.  93  N.  W.  81. 

The  instructions  seem  to  predicate  liability 
on  actual  knowledge  alone,  and  hence  are  er- 
roneous. The  verdict  was  rightly  set  aside, 
and  tbe  order  is  affirmed. 


Van  ATTBN  V.  MODERN  BROTHERHOOD 

OF  AMERICA. 

(Supreme  Court  of  Iowa.    July  11.  1906.) 

1.  Beneficiai.  Associatiowb— Officebb— Au- 
thokitt  — amendment  of  fundamental, 
Laws. 

The  articles  of  Incorporation  of  an  acci- 
dent mutaal  benefit  association  authorized  the 
directors  to  adopt  such  by-laws  as  might  be 
necessary,  the  same  not  to  conflict  with  the 
fundamental  laws  of  the  association.  A  funda- 
mental law  of  the  association  provided  that  tbe 
articles  of  incorporation  or  fundamental  law 
might  be  amended  by  the  supreme  lodge.  An- 
other fundamental  law  authorized  the  board  of 
directors  to  amend  tbe  articles  of  Incorpora- 
tion or  fundamental  law  by  a  two-thirds  vote. 
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BM,  that  the  board  of  directors  were  not  au- 
thorized to  amend  a  fundamental  law  :  that  au- 
thority being  conferred  on  the  supreme  lodge. 

2.  Sake. 

A  by-law  of  a  mutual  benefit  aaaociation 
cannot  be  so  made  as  to  destroy  or  impair  a 
right  of  a  member  thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Cant  Dig.  Beneficial  Associations,  H  5,  6,  42, 

3.  Same  —  MODincATiON    of    Fundauintai. 
LiAW— Applicabiutt  to  Vested  Riobts. 

A  change  in  the  fundamental  laws  of  a  mn- 
tnal  benefit  association,  made  by  the  supreme 
lodge,  as  authorized  by  the  articles  of  associa- 
tion, after  the  rights  of  a  member  have  become 
vested,  cannot  afEect  his  rights. 

4.  Same. 

The  powers  of  the  board  of  directors  of  a 
mutual  benefit  association  are  limited  by  the 
articles  of  incorporation. 

5.  CoBPOBATiONS— By-Laws— Natube. 

The  by-laws  of  a  business  corporation  are 
primarily  for  its  internal  jgoTernment  and  man- 
agement, and  cannot  be  adopted  for  the  purpose 
of  changing  the  nature  of  the  business  or  of  de- 
priving members  thereof  of  their  fundamental 
rights. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  {  132.] 

6.  Sake— Auenduent— AooFTioif. 

Where  a  by-law  of  a  corporation  cannot  be 
amended,  except  by  a  two-thirds  vote  of  the 
members  of  the  board  of  directors,  an  amend- 
ment of  a  by-law,  not  shown  to  have  received 
the   necessary   two-thirds   vote,    has   no   effect. 

Appeal  from  District  Court,  Fayette  Coun- 
ty; L.  B.  Fellows,  Judge. 

Action  at  law  upon  an  accident  benefit 
certificate  In  the  defendant  company  for  an 
amount  agreed  to  be  paid  for  the  breaking  of 
an  arm.  Defendant  denied  that  plaintlfTs 
arm  was  so  broken  as  to  entitle  him  to  recov- 
er. The  case  was  tried  to  the  court,  result- 
ing In  a  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Blythe,  Markley  &  Rule  and  Clements  & 
Clements,  for  appellant  Alnsworth,  Dyklna 
&  Estey,  for  appellee. 

DEEMER,  J.  PlalntUT  received  an  injury, 
breaking  one  of  the  bones  of  his  forearm. 
The  accident  occurred  September  23,  1900. 
His  certificate  was  issued  July,  1898,  and 
provided  that  if  a  member  in  good  standing 
should  accldently  break  bis  arm  or  leg,  be 
should  receive  "one-tenth  the  amount  his 
beneficiary  would  have  been  entitled  to  re- 
ceive in  case  of  the  death  of  the  member." 
The  certificate  also  contained  this  provision: 
"This  certificate,  the  articles  of  incorporation, 
the  fundamental  laws,  by-laws,  rules,  and 
regulations  of  the -society  now  In  force,  or 
which  may  be  hereafter  adopted,  and  the 
application  for  memb^sblp,  including  phy- 
sician's report,  a  cc^y  of  which  Is  hereto  at- 
tached, shall  together  constitute  the  exclu- 
sive contract  between  this  society,  the  mem- 
ber, and  the  beneficiary." 

Defendant  relies  upon  what  Is  called  "Sec- 
tion E^  Division  13,"  of  Its  fundamental  law, 
reading  as  follows:  "It  will  pay,  within 
ninety  days  from  the  receipt  of  satisfactory 


proofs  of  the  accidental  breaking  of  an  arm 
or  leg,  one-tenth  the  amount  the  beneficiary 
would  have  been  entitled  to  in  case  of  death 
of  the  member,  provided  that  complete  and 
satisfactory  proofs  of  such  accidental  In- 
jury shall  be  filed  with  the  supreme  secretary 
within  thirty  days  of  such  accident  The 
breaking  of  an  arm  for  which  payment  will 
be  made  Is  specifically  defined  to  be  the  break- 
ing of  the  shaft  of  the  bone  of  the  arm  be- 
tween the  shoulder  and  elbow  Joints,  or  the 
breaking  of  the  shafts  of  both  tranes  be- 
tween the  elbow  and  wrist  Joints."  This 
was  adopted  by  defendant's  board  of  direc- 
tors, in  lieu  of' the  provisions  of  the  original 
certificate  and  of  the  so-called  by-laws,  which 
did  not  in  any  manner  define  what  should 
constitute  such  breaking  of  arm  or  leg  aa 
would  make  defendant  liable;  the  adoption 
having  taken  place  on  August  15,  1899.  De- 
fendant Itself  did  not  accept  the  change  or 
adopt  It  ontii  the  meeting  of  what  is  called 
its  "Supreme  Lodge"  in  Octotier  of  the  year 
1900.  The  original  section  E,  division  13. 
was  found  In  what  defendant  denominated 
and  chose  to  call  its  "fihmdamental  Laws"; 
and  the  order  of  substitution  by  the  board  of 
directors  denominated  the  amendment  **& 
by-law."  If  this  amended  section  of  the 
fundamental  law  was  binding  upon  plain- 
tiff at  the  time  he  received  his  injury  then 
It  Is  manifest  that  he  cannot  recover;  for 
the  shafts  of  both  bones  in  his  forearm  were 
not  broken.  So  that  the  one  inquiry  in  the 
case  Is:  Is  this  amendment  binding  upon 
him? 

Section  8  of  defendant's  articles  of  incor- 
poration provides  that  "the  board  of  direct- 
ors may  at  any  regular  meeting  adopt  such 
by-laws  as  may  be  necessary,  the  same  not 
to  conflict  with  the  fundamental  laws  of  the 
fraternity."  Among  the  so-called  fundamen- 
tal laws  we  find  the  following: 

"Sec.  B.  The  articles  of  Incorporation  or 
fundamental  laws  of  this  fraternity  may 
be  amended  by  the  supreme  ledge  at  any 
regular  or  special  meeting  thereof,  by  a  two- 
thirds  vote  of  those  present  and  voting, 

"Sec.  C.  The  board  of  directors  may  at 
any  regular  meeting  adopt  such  by-laws  as 
may  be  necessary,  provided,  that  they  do 
not  conflict  with  the  fundamental  laws  of  the 
fraternity,  and  until  the  first  convention  of 
the  supreme  lodge,  the  board  of  directors 
may,  by  a  two-thirds  vote,  amend  the  arti- 
cles of  Incorporation  or  fundamental  laws 
of  the  fraternity,  and  all  such  amendments 
made  by  the  board  of  directors,  shall  be  in 
full  force  and  effect  until  repealed  or  set 
aside  by  action  of  the  supreme  lodge." 

The  records  of  the  directors  show  that  at 
a  regular  meeting  of  the  board  held  on  Au- 
gust 4,  1890,  the  following  proceedings  were 
had:  "Resolved,  that  section  E,  division  13, 
of  the  fundamental  laws  be  and  the  same 
is  hereby  repealed,  and  the  following  enact- 
ed In  lieu  thereof:    [Division  13,  section  K] 
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Resolation  carried."  When  the  supreme 
lodge  met  In  October  of  the  year  1900,  that 
body  unanimously  ratified  the  action  of  the 
board  with  reference  to  its  amendments  to 
the  so-called  by-laws. 

It  will  be  noticed  that  defendant's  articles 
of  Incorporation  provide  that  the  board  of 
directors  may  make  such  by-laws  as  may 
be  necessary,  the  same  not  to  conflict  with 
the  fundamental  laws  of  the  fraternity,  and 
tliat  section  E!  of  division  IS  was  denominat- 
ed a  "fundamental  law."  This  was  the 
authority,  and  the  only  authority,  conferred 
upon  the  board  of  directors.  In  amending 
or  substituting  another  section  of  the  funda- 
mental law,  the  board  was  clearly  acting 
without  authority.  Having  no  authority 
from  the  articles  to  amend  the  fundamental 
laws.  It  could  not  give  itself  such  authority 
by  saying  that  it  had  the  power,  as  it  at- 
tempted to  do  by  the  so-called  by-law  adopt- 
ed In  July,  1897.  Moreover,  it  is  fundamen- 
tal that  a  by-law  cannot  be  so  made  as  to 
destroy  or  impair  a  right  It  is  nothing  more 
than  a  provision  for  the  Internal  management 
of  a  corporation.  Kirkpatrlck  v.  Keota 
Ohnrch,  63  Iowa,  372,  19  N.  W.  272;  Peck  T. 
EUlott,  79  Fed.  10,  24  a  C.  A.  425,  38  L.  R. 
A.  ei6;  Com.  v.  Turner,  1  Cush.  (Mass.)  493. 

But  we  need  not  go  into  this  as  a  matter 
of  general  law,  for  the  members  agreed,  by 
and  through  tlie  articles  of  Incorporation, 
that  the  board  of  directors  could  not  make 
by-laws  In  conflict  with  the  fundamental 
laws;  and  It  is  clear  that  this  was  what  the 
board  attempted  to  do  in  adopting  a  sub- 
stitute for  section  E,  division  13,  before  re- 
ferred to.  We  may  assume  that  the  body 
itself,  acting  as  a  supreme  lodge,  might 
change  Its  fundamental  laws;  but,  as  this 
was  not  done  or  attempted  until  after  plain- 
tur  received  his  injuries  and  bis  rights  be- 
came vested,  such  action  did  not  and  could 
not  affect  him.  True,  the  fundamental  laws 
were  adopted  by  the  board  of  directors,  and 
provided  for  their  own  amendment  by  the 
board;  but,  as  amendment  was  prohibited 
by  the  articles  of  incorporation,  it  is  clear 
that  the  board  could  not  give  itself  power 
of  amendment 

Appellant's  contention  that  a  board  of  di- 
rectors has  inherent  power  to  make  by-laws 
is  answered  by  what  has  already  been  said. 
If  Its-  powers  are  limited  by  the  articles  of 
incorporation,  that  limitation  is  valid  and 
binding,  and  under  its  Inherent  power  It 
cannot  destroy  the  rights  of  either  its  mem- 
bers or  of  third  persons.  It  may  regulate  or 
control  the  exercise  of  these  rights,  perhaps; 
but  It  cannot  destroy  them.  By-laws  of  a 
bnslness  corporation  are  primarily .  for  its 
internal  government  and  management  and 
cannot  be.  adopted  for  the  purpose  of  chang- 
ing the  nature  of  the  business,  or  of  depriv- 
ing members  of  their  fundamental  rights. 
These  by-laws,  so-called,  which  fixed  de- 
fendant's rights  and  liabilities  to  its  members. 


were  and  are  of  necessity  fundamental  Jaws, 
no  matter  what  they  may  be  called,  and  in 
this  case  it  so  happens  that  they  are  called 
"fundamental  laws."  If  these  were  not  fun- 
damental laws,  we  do  not  know  to  what  the 
articles  of  incorporation  refer.  Power  to 
change  these  was  expressly  prohibited  in  the 
articles  of  incorporation.  Citation  of  au- 
thorities is  hardly  necessary  In  support  of 
these  propositions;  but  we  may  refer  to 
the  following  as  more  or  less  in  point: 
Sieverts  v.  Association,  95  Iowa,  710,  04  N. 
W.  671;  North  Co.  v.  Bishop  (Wis.)  79  N. 
W."  785,  45  L.  R.  A.  174;  Ireland  v.  Globe 
Co.  (R.  I.)  32  Atl.  921,  29  L.  R.  A.  429,  61  Am. 
St  Rep.  756;  State  v.  Ferguson,  33  N.  H.  424; 
Morawetz  on  Corp.  {  499. 

One  other  point  may  l>e  noticed.  The  fun- 
damental laws  provide  that  they  cannot  be 
amended,  except  by  a  two-thirds  vote  of 
the  members  of  the  board.  It  does  not 
appear  that  the  substitute  dr  proposed  amend- 
ment received  the  necessary  two-thirds  vote. 
This  In  Itself  would  be  fatal  to  appellant's 
contention;  but  aside  from  this,  the  change 
In  the  fundamental  laws  was  not  so  made 
as  to  affect  plaintiffs  right  to  recover  un- 
der the  terms  of  his  certificate  and  the 
fundamental  laws  as  they  existed  when 
that  certificate  was  issued. 

The  Judgment  allowing  plaintiff  the  amount 
promised  In  his  benefit  certificate  is  correct, 
and  it  is  affirmed. 


THOMPSON  T.  NORMANDBN. 

(Supreme   Court   of   Iowa.     Jaly   11,   1906.) 

1.  Watebs  and  Wateb  Ooubses  —  Dbaiwb — 
Acquisition  of  Rights. 

where  one  bore  a  part  of  the  expenses  of 
reconstructing  a  drain  on  the  land  of  another, 
as  well  as  the  entire  expense  of  running  his  own 
drain  for  a  considerable  distance  through  the 
land  of  the  latter,  he  acquired  a  right  not  to 
have  his  drain  arbitrarily  cut  oS  by  the  latter 
at  his  own  whim  and  without  substantial  proof 
of  a  volation  of  the  agreement  entered  into 
between  the  parties. 

2.  APPKAI/— FiNniNOS— CoNOl-trSIVENESS. 

Though  a  suit  in  equity  Is  triable  de  novo 
In  the  Supreme  Court,  that  Ourt  is  justified 
in  giving  some  weight  to  the  conclusions  reached 
by  the  trial  judge  hearing  the  evidence,  which 
was  oral. 
8.  Costs— DiBCKBTiON  o»  Loweb  Cotjbt. 

Where,  in  a  suit  In  equity,  a  finding  was 
for  the  defeated  party  on  one  of  the  issues 
raised  by  the  pleadings,  the  action  of  the  court 
in  taxing  one-fourth  of  the  costs  to  the  success- 
ful party  is  not  an  abuse  of  discretion. 

[Ed.  Note. — For  cases  in  point  see  voL  13, 
Cent  Dig.  Costs,  U  272-275.] 

4.  Sake. 

The  Supreme  Court  will  not  interfere  with 
the  rulings  of  the  trial  court  as  to  taxation  of 
costs,  unless  a  clear  abuse  of  discretion  is 
shown. 

Appeal  from  District  Court  Hamilton 
County;  J.  H.  Richards,  Judge. 

This  appeal  Is  from  a  decree  rendered  in 
the  lower  court  in  favor  of  plaintiff,  restrain- 
ing defendant  from  damming  up  or  interfer- 
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Ing  with  the  flow  of  water  through  a  tile 
drain  extending  from  plalntlfTs  land  through 
defendant's  land,  and  authorizing  plaintiff 
to  go  upon  defendant's  land  for  repairing 
such  drain  or  removing  obstructions  from 
the  same.    Affirmed. 

D.  0.  Chase  and  Wesley  Martin,  for  appel- 
lant   J.  Lk  Kamrar,  for  appellee. 

PER  CURIAM.  The  defendant's  land  lies 
south  of  and  adjoining  the  land  of  plaintiff, 
and  the  tile  drain  to  which  this  controversy 
relates  is  laid  In  a  swale  or  natural  water 
course,  commencing  on  the  land  of  plaintiff 
and  discharging  the  water  collected  from 
plaintiff's  land  into  a  tile  drain  laid  by  de- 
fendant. It  seems  that  after  defendant  had 
constructed  a  tile  drain  on  bis  own  premises 
some  oral  agreement  was  entered  into  be- 
tween him  and  the  plaintiff  by  which  plain- 
tiff was  allowed  to  replace  the  portion  of 
defendant's  tile  drain  nearest  plaintiff's  land 
with  larger  tile,  and  connect  his  own  tile 
drain  with  it;  a  portion  of  the  expense  of 
mailing  the  change  being  borne  by  plaintiff. 
The  plaintiff  complains  of  the  action  of  de- 
fendant in  stopping  up  near  the  dividing 
line  the  drain  laid  by  plaintiff  through  de- 
fendant's land  for  the  purpose  of  connecting 
with  defendant's  drain.  This  obstruction 
was  interposed  by  defendant  more  than  10 
years  after  the  original  construction  of  plain- 
tiff's drain.  There  is  a  conflict  in  the  evi- 
dence as  to  the  terms  of  the  agreement  under 
which  plaintiff's  drain  was  connected  with 
the  drain  of  the  defendant;  the  contention 
for  defendant  being  that  he  had  reserved 
the  right  to  shut  off  plaintiff's  drain  when- 
ever he  found  that  it  discharged  too  much 
water  on  bis  land,  and  also  that  plaintiff 
had  violated  the  agreement  as  to  the  ex> 
tent  to  which  plaintiff  should  carry  the  drain 
back  on  his  own  land. 

We  are  satisfied  that  plaintiff  has  not 
violated  the  agreement  by  draining  a  larger 
area  of  land  than  was  contemplated  in  the 
original  agreement.  The  fact  that  the  de- 
fendant made  no  substantial  objection  to  the 
area  drained  for  more  than  10  years  throws 
discredit  on  his  testimony  as  to  the  extent 
to  which  plaintiff's  drain  was  to  be  carried. 
Plaintiff  testified  that  he  had  objected  from 
time  to  time,  but  bis  objection  seems  to  have 
been  not  specifically  as  to  the  area  drain- 
ed, but  rather  to  the  amount  of  water  which 
flowed  through  plaintiff's  drain  during  one 
or  two  wet  seasons.  In  view  of  the  fact 
that  plalettff  bore  at  least  a  part  of  the  ex- 
pense of  reconstructing  the  defendant's  drain 
as  well  as  the  entire  expense  of  running  his 
own  drain  for  a  considerable  distance  through 
defendant's  land  he  certainly  has  a  right 
not  to  have  bis  drain  arbitrarily  cut  off  by 
defendant  at  his  own  whim,  and  without 
substantial  proof  of  the  violation  of  any 
agreement  on  plaintiff's  part  The  trial 
judge  beard  the  evidence  which  was  taken 


orally,  and  was  in  much  better  position  to 
weigh  it  and  reach  a  just  conclusion  than 
are  the  judges  of  this  court  dependent  en- 
tirely upon  its  presentation  in  a  printed  ab- 
stract Although  the  case  is  in  equity  and 
triable  here  de  novo  we  are  justified  in  giv- 
ing some  weight  to  the  conclusions  reached 
by  the  trial  judge. 

Plaintiff  has  also  appealed;  his  complaint 
being  of  a  provision  in  the  decree  taxing 
one-fourth  of  the  costs  to  him.  It  seems 
that  on  one  issue  raised  by  the  pleadings, 
as  to  which  some  evidence  was  introduced, 
the  finding  was  for  the  defendant,  and  this 
It  is  suggested  was  the  reason  for  taxing 
a  part  of  the  costs  to  plaintiff.  We  do  not 
interfere  with  the  rulings  of  trial  courts 
as  to  taxation  of  costs  unless  a  clear  abuse 
of  discretion  Is  shown,  and  in  this  case 
we  think  there  is  no  occasion  for  oar  in- 
terference. 

The  decree  is,  as  to  both  appeals,  a£ELrmed. 


WATERLOO  &  C.  F.  RAPID  TRANSIT  CO. 
v.  BOARD  OP  SUP'RS  OF  BLACK- 
HAWK  COUNTY  et  al. 
(Supreme  (3ourt  of  Iowa.    July  11,  190((.) 
Taxation  —  Stbeet  and  iNTEBmBAN  Raii.- 

BOADS. 

Code  Supp.  g  20S3a,  requires  that  any  rail- 
way operated  on  the  streets  of  a  city  or  town 
by  otlier  than  steam  power,  which  extends  be- 
yond the  limits  of  such  city  or  town  to  another 
city  or  town  shall  be  known  as  an  interurfaan 
railway.  Section  2033b  makes  all  the  statutory 
provisions  relative  to  railways  in  general  ap- 
plicable to  interurban  street  railways,  and  sec- 
tion 2033c  declares  that  any  interurban  railway 
shall,  within  the  corporate  limits  of  any  city 
or  town  acting  under  a  special  charter  upon 
such  streets  as  it  shall  use  for  transporUng 
passengers  and  such  freight,  as  it  may  carry  in 
its  passenger  or  combined  bagi;age  cars  only, 
be  deemed  a  street  railway  and  subject  to  the 
laws  governing  street  railways.  A  company 
owning  street  railway  systems  in  two  cities 
connected  them  by  an  interurban  line  In  such  a 
manner  that  the  interurban  traffic  passed  over 
but  one  or  two  blocks  of  the  existing  street  rail- 
way lines,  and  in  the  main  traversed  only  its 
own  tracks  which  were  not  within  the  city  lim- 
its. The  accounts  of  the  interurban  line  and 
the  existing  street  railway  systems  were  sep- 
arately kept ;  the  only  apparent  connection  be- 
tween the  two,  other  than  common  ownership, 
being  the  giving  of  transfers  from  each  line  to 
the  other,  field,  that  the  entire  system  should, 
for  purposes  of  taxation,  be  regarded  as  an  in- 
terurban line. 

[EM.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  if  652-666.] 

Appeal  from  District  0>urt,  Blackhawk 
County;   Franklin  C.  Piatt,  Judge. 

Suit  in  equity  to  enjoin  defendants  from 
enforcing  the  collection  of  taxes  levied  by 
the  executive  council  of  the  state  upon  plaln- 
tlfTs  street  railway  in  the  cities  of  Waterloo 
and  (3edar  Fails.  A  demurrer  to  the  peti- 
tion was  sustained,  and  plaintiff  appeals. 
Affirmed. 

Charles  E.  Pickett,  for  appellant  S.  T. 
Mears   and   A.   B.   Lovejoy,    for    appellees. 
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DBJE2MEB,  J.  This  case  Inyolves  a  con- 
■tractloa  of  sections  2033a,  2033b,  and  2033c, 
of  tbe  Supplement  to  the  Code  of  1897, 
whicb  so  far  as  material  read  as  follows: 

"Section  20i33a.  Any  railway  operated  upon 
the  streets  of  a  city  or  town  by  electric  or 
other  power  than  steam,  which  extends  be- 
yond the  limits  of  such  city  or  town  to  an- 
other city,  town,  or  village,  or  any  railway 
operated  by  electric  or  other  power  than 
steam,  eztoidlng  from  one  city,  town,  or 
Tillage  to  another  city,  town,  or  Tillage,  shall 
be  known  as  an  intemrban  railway,  and  shall 
be  a  work  of  Internal  Improvem^it. 

"Sec.  2033b.  The  words  railway,  railway 
company,  railway  corporation,  railroad, 
railroad  company,  and  railroad  corporation, 
as  used  in  the  Ck>de  and  acts  of  the  Gen- 
eral Assembly,  now  in  force  or  hereafter  en- 
acted, are  hereby  declared  to  apply  to,  and 
Include,  all  Intemrban  railways,  and  all 
companies  or  corporations  constmcting,  own> 
log  or  operating  such  interurban  street  rail- 
ways, and  all  provisions  of  the  Code,  and 
acts  of  the  General  Assembly,  now  in  force 
or  hereafter  enacted,  afFecting  railways,  rail- 
way companies,  railway  corporations,  rail- 
roads, railroad  companies,  and  railroad  cor- 
porations, are  hereby  declared  to  affect  and 
apply  in  full  force  and  efFect  to  all  interurban 
railways,  and  to  all  Intemrban  railway  com- 
panies or  railway  corporations  constmcting, 
owning  or  operating  such  intemrban  rail- 
ways. 

"Sec  2083c.  Any  interurban  railway  shall, 
wltbln  the  corporate  limits  of  any  city  or 
town,  of  any  city  acting  under  a  special 
charter,  upon  such  streets  as  It  shall  use  for 
transporting  passengers,  mall,  baggage,  and 
Boch  parcels,  packages,  and  freight  as  it 
may  carry  In  Its  passenger  or  combined 
baggage  ci^rs  only,  be  deemed  a  street  rail- 
way, and  be  subject  to  tbe  laws  governing 
street  railways." 

Material  to  our  inquiry  are  the  following 
facts  taken  from  the  petition:  In  1886  tbe 
Waterloo  Street  Railway  Company  construct- 
ed a  street  railway  in  the  city  of  Waterloo. 
Tbe  cars  were  propelled  by  animal  power.  It 
was  operated  as  such  railway  until  1896, 
when  plaintiff  having  acquired  the  franchise 
and  property  equipped  It  as  an  electric  street 
railway,  the  city  having,  by  appropriate  or- 
dinances, granted  It  the  right  to  do  so.  Sever- 
al years  prior  to  1897,  the  Cedar  Falls  & 
Northern  Railway  Company  built  a  street 
railway  In  the  <Aty  of  Cedar  Falls.  Upon 
this  qystem  the  cars  were  propelled  by  gaso- 
line engines.  In  1897  plaintiff  acquired  the 
franchise  and  property  of  that  corporation, 
and  tbe  city,  having  granted  It  the  right, 
equipped  It  as  an  electric  street  railway.  In 
1898  platntitt  built  an  intemrban  line  between 
Waterloo  and  Cedar  Falls,  a  distance  of 
about  six  miles.  At  the  time  of  tbe  con- 
struction of  tbe  iBterarban  line  from  Water- 
loo to  Cedar  Falls,  plaintiff,  for  the  purpose 
of  equipping  Its  intemrban  system  separate 


and  independent  from  Ita  local  street  rail- 
way system  in  Waterloo,  constmcted  a  line 
known  as  the  "Mulberry  Street  Line"  for  the 
exclusive  use  of  its  interurban  cars,  so  that 
in  coming  into  tbe  city  of  Waterloo  tbe  inter- 
urban cars  are  required  to  pass  over  only 
three  blocks  of  plaintiffs  local  system  before 
reaching  tbe  said  Mulberry  Street  line,  and 
after  leaving  the  said  Mulberry  Street  line 
only  about  two  blocks  of  tbe  local  line  in 
reaching  its  terminals.  In  1001  plaintiff 
built  an  interurban  line  between  Waterloo 
and  the  village  of  Denver,  In  Bremer  county. 
Tbe  intemrban  cars  from  this  line  pass  over 
one  block  of  plaintifTs  local  lines  before 
reaching  the  Mulberry  Street  line,  and  about 
two  blocks  after  leaving  it  in  reaching  Its 
terminals.  Tbe  three  blocks  of  local  line 
thus  used  by  tbe  Denver  Intemrban  cars 
are  the  same  as  those  used  by  tbe  Cedar  Falls 
Interurban  cars.  For  the  further  purpose  of 
equipping  its  intemrban  lines  distinct  and 
independent  from  its  local  street  railway 
lines,  plaintiff  also  constructed  a  belt  line 
from  a  point  outside  of  tbe  residence  district 
of  tbe  city,  and  of  tbe  then  city  limits, 
around  a  portion  of  the  city,  entering  the 
city  over  tbe  right  of  way  of  the  Chicago 
ft  Great  Western  Railway,  for  the  purpose 
of  transporting  all  of  its  In  and  out  freight 
thereover,  so  that  none  of  Its  freight  would 
pass  over  its  lines  In  the  city  of  Waterloo. 
The  total  length  of  plaintiff's  local  street 
railway  lines  in  Waterloo  traversed  by  all 
of  its  Interurban  cars  at  the  time  of  tbe 
assessment  complained  of  was  ,^.944  feet, 
and  In  the  city  of  Cedar  Falls,  2,995  feet. 
Plaintiff  has,  and  operates,  in  Waterloo  and 
Cedar  Falls  50,239  feet,  or  about  9^  miles 
of  street  railway  which  are  not  touched  or 
traversed  by  its  intemrban  cars.  On  these 
plaintiff  runs  passenger  cars  such  as  are 
ordinarily  used  for  city  passenger  service. 
On  the  interurban  lines  It  runs  what  are  or- 
dinarily known  as  "Interuban  cars";  that 
is  to  say,  cars  larger  in  all  respects  and 
differently  constructed  than  cars  used  ex- 
clusively for  city  passenger  service.  The 
local  lines  in  Waterloo  and  Cedar  Falls  are 
used  and  operated  strictly  and  solely  for  lo- 
cal street  railway  purposes  without  reference 
to  tbe  intemrban  system  of  the  plaintiff,  and 
Independent  of  plaintiff's  intemrban  lines, 
and  are  operated  Just  as  they  had  been  be- 
fore the  construction  of  tbe  Intemrban  Hues. 
These  local  lines  do  not  extend  beyond  the 
limits  of  eltiier  of  said  cities,  but  are  entirely 
within  the  corporate  limits,  and  are  run 
and  operated  under  ordinances  granting  plain- 
tiff the  right  to  construct  street  railway 
systems  In  said  cities.  Plaintiff  keeps  a  sep- 
arate and  distinct  record  of  the  business 
done  on  its  local  street-car  system  and  Its 
interurban  lines,  and  the  same  are  managed 
and  treated  by  plaintiff  as  separate  and  dis- 
tinct systems.  The  only  connection,  if  such 
It  may  be  called,  according  to  plaintiff's 
petition,  between  plaintiffs  local  street  rail- 
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way  Bystema  as  aforesaid  and  Its  Interurban 
lines.  Is  tbat  transfers  are  given  to  passengers 
coming  Into  the  city  of  Waterloo  or  the  city 
of  Cedar  Falls,  by  which  a  passenger  can 
be  transferred  to  a  local  line,  and  be  carried 
to  his  destination,  and  transfers  are  given 
passengers  on  the  local  system  who  desire  to 
be  transferred  to  the  Interurban  lines,  and 
carried  as  aforesaid  to  the  city  limits. 

It  is  contended  that  the  local  street  rail- 
way systems  are  not  a  part  of  the  interurban 
system,  that  the  same  are  not  subject  to 
assessment  by  the  executive  council,  but 
should  be  listed  and  assessed  in  the  assess- 
ment district  where  situated,  and  under  the 
law  governing  the  assessment  of  taxes 
against  street  railways.  It  is  also  argued 
that  the  assessment  of  said  lines  by  the  said 
executive  council  is  unlawful  and  without 
authority,  and  the  court  is  asked  to  enjoin 
the  defendants  from  carrying  out  the  assess- 
ment made  by  the  executive  council.  Section 
1334  of  the  Code  provides  for  the  assessment 
of  all  the  property  of  each  railway  in  the 
state,  excepting  Iota  and  other  real  estate  not 
used  in  the  operation  of  the  road  by  the 
executive  council;  and  it  appears  that  the 
council  did  assess  plaintiff's  system  above 
described  as  a  railway,  and  certified  the 
same  to  the  defendant  board  of  supervisors 
as  required  by  law.  PlaintitF  insists  that 
that  part  of  Its  property  not  used  for  inter- 
urban purposes  should  not  have  been  so 
assessed.  In  Cedar  Rapids  &  Marlon  Co. 
r.  Cummins,  101  N.  W.  176,  we  had  occasion 
to  consider  this  question,  and  we  there  said: 
"It  iB  not  conceivable,  that  It  was  the  pur- 
pose of  section  2033c  to  provide  that  an 
interurban  line  Is  not  an  interurban  line  save 
only  from  dty  or  town  limit  to  dty  or  town 
limits,  *  *  *  as  we  read  the  statute  It  means 
tbat  as  to  those  portions  of  Its  line  being  with- 
in city  or  town  limits,  a  corporation  operating 
an  interurban  railway,  shall,  In  respect  of  the 
operation  of  Its  line,  be  held  to  the  rights 
and  obligations  of  a  street  railway  only. 
The  character  of  the  line  as  an  Interurban 
railway  Is  not  changed,  but  it  Is  to  be  sub- 
ject to  the  laws  governing  street  railways. 
The  statute  simply  recognizee  the  necessary 
existence  of  differences  In  the  manner  of 
regulation,  between  urban  and  suburban  dis- 
tricts; and  this  by  general  law,  or  in  case 
of  the  former  by  municipal  ordinance."  The 
conclusion  In  that  case  was  that  the  character 
of  the  road  being  established,  by  the  statutes 
heretofore  quoted,  as  an  Interurban  one.  Its 
entire  property  used  for  the  operation  of  the 
road  was  properly  assessed  by  the  executive 
council.  Appellant  attempts  to  distinguish 
that  case  from  this ;  and  says  that  it  has  no 
fault  to  find  with  that  decision  in  so  far  as 
It  applies  to  lines  within  the  corporate  limits 
used  for  interurban  purposes,  or  over  which 
its  interurban  cars  pass;  and  that  this  was 
the  only  question  involved  in  that  case.  It 
relies  chiefly  upon  section  2033a  of  the  Code 
defining  Interurban  railways,  and  says  that  a 


street  railway  system  la  not  convorted  tnte 
an  Interurban  one  because  the  Interurban 
cars  run  over  a  small  portion  of  the  street 
railway  tracks.  Many  suppositious  cases  are 
given,  as  where  two  systems  are  owned  by 
independent  concerns,  or  where  the  two  are 
merged  into  one  after  construction  and 
operation,  which  are  well  enough  to  be  con- 
sidered, but  are  not,  of  course,  involved  <» 
this  appeal. 

The  real  basis  of  the  argnmoit  la  tbat  the 
nature  of  the  property  should  be  determined 
with  reference  to  Its  use,  and  not  with  ref- 
erence to  Its  ownership.  But  this  la  mani- 
featly  unsound.  In  the  broadest  aenae  owner- 
ship must  to  a  large  extent  determine  the 
character  of  the  assessment.  If  the  plaintiff 
does  not  own  or  operate  an  interurban  rail- 
way it  caimot  be  assessed  therefor.  Of 
course,  the  nature  of  the  property  does  not 
depend  primarily  upon  its  ownership:  but 
the  character  of  the  assessment  to  be  levied 
against  It  may  be  made  determinable  thereby. 
This  is  distinctly  affirmed  In  the  Cedar 
Rapids  Company  Case  before  cited.  Plain- 
tiff might,  of  course,  own  a  street  railway, 
and  an  Interurban  one  Independent  thereof, 
and  having  no  connection  therewith ;  but 
when  the  two  are  combined  into  one  system, 
as  In  the  Cedar  Rapids  Case,  the  character 
thereof  may  be  defined  by  the  Legislature  for 
the  purposes  of  taxation,  and  this  Is  what  we 
tblnk  the  Legislature  Intended  to  do.  The 
fact  that  in  keeping  Its  books  plaintiff  separ- 
atee the  two  Is  of  no  consequence.  Surely 
the  Legislature  did  not  Intend  this  to  be  the 
test  as  to  the  character  of  the  assessment 
to  be  made  upon  the  property.  It  is  not  im- 
portant, either,  as  to  which  line  or  system 
was  first  constructed ;  for.  In  either  event, 
when  a  corporation  concludes  to  engage  in 
the  interurban  business,  and  uses  part  of  a 
street  railway  line  theretofore  constructed 
for  Interurban  business,  it,  under  the  statntea 
quoted,  converts  the  street  railway  into  part 
of  the  interurban  system  for  purposes  of 
taxation.  If  this  were  not  true  great  diffi- 
culties would  arise  in  fixing  the  value  of  the 
roadbed,  rails,  bridges,  etc.,  which  are  used 
Jointiy.  If  used  for  street  railway  purposes 
aa  well  as  for  interurban  busineaa,  ahould 
this  part  of  the  line  be  assessed  aa  wholly 
for  interurban  purposes,  or  partly  for  such 
and  parUy  for  street  railway  purposes  or  as 
a  street  railway,  and  how  shall  such  taxes 
be  apportioned?  This  may  have  been,  and 
doubUess  was,  one  of  the  reasons  for  the 
passage  of  the  law  we  are  now  considering. 

Appellant's  counsel  saya  that  the  object  of 
the  law  was  that  the  line  should  be  asaeaaed 
aa  a  whole  by  one  assessing  body,  and  not 
divided  into  parts,  and  assessed  by  different 
assessing  bodies,  with  the  usual  nonunlform- 
ity  Incident  thereto.  With  this  statement  we 
fully  agree.  If  an  interurban  company  comes 
into  a  city  under  a  lease  with  a  street  rail- 
way company  for  the  use  of  the  tracks  of  the 
latter,  it,  of  course,  does  not  own  the  prop- 
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ert7,  and  coold  neither  be  assessed  therefor, 
Dor  would  Its  act  convert  the  street  railway 
company  Into  an  Intenurban  one.  All  de- 
pends npon  the  ownership  of  the  two  systems. 
If  separate,  there  are  no  difficulties,  for  each 
la  asaeased  for  its  own.  If  by  the  same  com- 
pany, the  entire  property  should  b«  asaeased 
as  one  or  the  other;  that  is  to  say,  either 
as  a  street  railway,  or  as  an  internrban  one. 
The  Legislature  has  plenary  power  In  class- 
ifying property  for  taxation,  and  may  make 
this  classification  dependent  not  only  upon 
use  but  upon  ownership  as  well ;  this,  of 
course,  so  long  as  It  preserves  uniformity, 
and  obBerres  other  fundamental  rulea  as  to 
taxation.  Bvery  question  raised  Is,  In  eftect, 
det«rmlned  by  the  case  already  cited.  None 
of  the  provisions  of  the  laws  quoted  were 
overlooked  or  disregarded.  It  is  not  for  the 
corporation  or  company,  by  a  system  of  book- 
keying,  to  determine  what  part  of  its  line 
shall  be  street  railway,  and  what  part  Inter- 
urban.  In  this  case  the  company  glvea 
transfers  and  operates  all  Its  lines  practically 
as  one  property,  save  in  the  matter  of  book- 
keeping. Moreover,  no  company  should  be 
allowed  to  change  the  character  of  Its  prop- 
erty from  time  to  time  either  by  curtailing 
or  enlarging  the  use  of  its  cars  over  the 
streets  of  a  city.  Taking  the  statutes  quoted 
aa  a  whole,  we  think  it  clear  that  the  Legis- 
lature has,  for  the  purposes  of  taxation, 
made  ownership  one  of  the  teats  whereby  to 
determine  the  character  of  an  interurban 
railway,  for  the  purposes  of  taxation;  and 
that  plalntifT  company,  within  the  meaning  of 
theee  statutes,  has  made  Its  system  an  inter- 
urban one;  One  Illustration  will  suffice  to 
show  the  soundness  of  this  conclusion.  Sup- 
pose the  Internrban  cars  should  pass  over  all 
the  street  railway  tracks,  save  upon  two 
short  streets;  should  the  property  upon  these 
two  streets  be  assessed  Independently  of  the 
other  property  owned  by  the  company — ^that 
is  to  say,  by  the  local  assessors?  And,  if 
80,  how  is  the  value  thereof  to  be  fixed? 
Again,  snppose  that  for  part  of  a  year  the 
InterurtMui  cars  pass  over  practically  all  the 
streets  occupied  by  the  street  railway,  and 
for  the  reat  of  the  year  they  do  not  pass  over 
more  than  one  street,  and  for  but  a  short 
distance  on  that.  These  pr(q;>o8ltion8  suggest 
the  propriety  of  such  legislation  as  we  are 
now  considering,  and  the  necessity  for  giving 
it  a  reasonable  construction  to  meet  the  evi- 
dent purposes  and  objects  thereof. 

The  rule  sustaining  the  demurrer  was  cor- 
rect, and  It  Is  affirmed. 


BBITT  T.'  GORDON  et  al. 
(Bnpreme  Court  of  Iowa.    July  11,  1906.) 
1.  DowBB— Pbopibtt  Subjkct  to  Doweb. 

An  owner  prior  to  bis  marriage  executed  a 
power  of  attorney  authorizing  the  grantee  there- 
m  to  convey  the  land.  The  grantee  had  witliont 
the  knowledge  of  the  owner  previously  executed 
a  title  bond  in  which  he  agreed  to  convey  the 


same  to  a  third  person,  who  went  into  posses- 
sion nnder  the  title  bond.  After  the  owner's 
marriage  the  power  of  attorney  was  recorded, 
and  thf  grantee  therein,  as  authorised  thereby, 
conveyed  the  remises  to  the  third  person.  Held 
that,  on  the  owner's  death,  the  widow  was 
presumptively  entitled  to  dower. 
Z  Saioc. 

The  owner  bad  no  knowledge  of  the  title 
bond  and  never  received  any  part  of  the  money 
realised  thereon  or  sabsequently  paid  on  the 
note  given  at  the  time  the  bond  was  executed. 
After  the  owner's  marriage  the  grantee  in  the 
power  of  attorney  took  money  on  the  note. 
SeUj  that  the  taking  of  money  on  the  note 
conld  not  relate  back  so  as  to  prejudice  the 
right  of  the  wife  of  the  owner  to  dower  on  his 
death. 

3.   PbINCIFAX.    A.ND    AOENT  —  RATinCATIOH — 

Kkowledoi  or  Pbincipai.. 

Where  an  owner,  executing  a  power  of  at- 
torney autborishig  the  grantee  therein  to  con- 
vey Us  land,  bad  no  knowledge  that  the  grantee 
had  previously  executed  a  title  bond  in  his  own 
name  for  the  conveyance  thereof,  the  owner  by 
executing  the  power  of  attorney  did  not  ratify 
the  unauthorized  act  of  the  grantee  therein. 

[Bd.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Agent,  H  627-€30.] 

^  DowKB— Pbopebtt  Subject  to  Doweb. 

An  owner  of  land  executed  a  power  of  at- 
torney authorising  the  grantee  therein  to  take 
possession  and  convey  the  land.  The  grantee 
nad,  without  the  knowledge  of  the  owner,  pre- 
viously executed  a  title  bond  in  which  be  agreed 
to  convey  the  ssme  to  a  third  person.  The 
grantee  \ett  the  country  shortly  after  receiving 
the  power  of  attorney  and  had  nothing  more  to  do 
with  the  land  until  ne  made  a  deed  thereof  pur- 
suant to  the  power  after  the  owner's  marriage. 
The  third  person  did  not  take  possession  until 
after  the  grantee  had  left  the  country,  and 
neither  the  owner  nor  his  wife  nor  his  agent 
ever  knew  that  be  bad  taken  possession  under 
the  title  bond.  .  The  grantee  had  received  a 
specified  sam  from  the  third  person  under  the 
bond,  but  this  money  was  not  traced  into  the 
hands  of  the  owner.  Held,  that  the  grantee  In 
the  power  of  attorney  did  not,  by  retaining  the 
money  received  under  the  title  liond,  ratify  his 
wrongful  act  in  executing  the  bond  so  as  to 
bind  the  owner  and  deprive  the  wife  on  his 
death  of  her  right  to  dower. 
6.  Sams. 

Code,  i  2812,  provides  that  all  persons  own- 
ing real  estate  not  held  by  adverse  possession 
shall  be  deemed  seised  and  possessed  thereof. 
An  owner  executed  a  power  of  attorney  em- 
powering the  grantee  therein  to  take  posses- 
sion of  the  land  and  convey  the  same.  The' 
grantee  did  not  take  possession,  because  he  had 
theretofore  executed  a  title  bond,  in  which  he 
agreed  to  convey  the  land  in  his  own  name  to  a 
third  person.  The  third  peison  entered  into  pos- 
session after  the  grantee  in  the  power  of  attorney 
had  left  the  country  and  l>ef ore  the  owner's  mar- 
riage. The  land  was  wild,  and  when  the  grantee 
received  the  power  of  attorney  there  was  noth- 
ing for  him  to  do  in  the  way  of  taking  posses- 
sion. Held,  that  as  the  possession  in  law  was 
In  the  owner,  and  so  remained  until  the  third 
person  took  possession,  the  failure  of  the  gran- 
tee In  the  power  of  attorney  to  take  possession 
nnder  the  power  did  not  atcect  the  right  of  the 
wife  of  the  owner  on  his  death  to  dower. 

6.  Pbincipai,  and  Aoent— Acts  of  Agent— 

BATinCATION. 

A  power  of  attorney  to  do  futnre  acts  does 
not  amount  to  a  ratiflcation  of  the  acts  already 
done  by  the  grantee  therein. 

7.  Sam»— Ratification. 

An  agent  has  no  power  to  ratify  his  own 
unauthorized  acts. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  {  621.] 
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8.  Saue. 

An  owner  executed  a  power  of  attorney 
empowering  the  grantee  therein  to  take  pos- 
session of  the  land  and  convey  the  same.  Prior 
to  the  execution  of  the  power,  and  without  the 
knowledge  of  the  owner,  the  grantee  had  in 
his  own  name  executed  a  title  bond  in  which  he 
agreed  to  convey  the  land  to  a  third  person. 
Held,  that  the  grantee  had  no  authority  to  ratifr 
his  unauthorized  act  in  executing  the  title  bond. 
[Ed.  Note. — For  caaes  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  8  621.] 

9.  DOWEB  —  ACTIOWB     rOB     DOWEB  —  lilMlTA- 
TIONS. 

Code,  i  8369,  providing  that  the  survivor's 
share  maj  be  set  off  by  the  mutual  consent  of 
the  parties  or  by  referees  appointed  by  the 
court,  the  application  therefor  to  be  made  after 
20  days  from  the  death  of  the  intestate  and 
within  10  years,  does  not  apply  to  an  action  in 
equity  or  for  the  partition  of  a  distributive 
share,  and  the  general  statute  of  limitations  ap- 
plies  to  snch   actions. 

10.  Limitation    of    Actiokb— Rbcovkby    or 
RxAi.  Pbopkrtt— Action  fob  Doweb. 

Under  Code,  {  3447,  subd.  7,  providing 
that  actions  for  the  recovery  of  real  property 
must  be  brought  within  10  years  after  the  ac- 
crual of  the  cause  of  action,  an  action  for 
partition  by  a  widow  against  a  stranger  claim- 
ing the  entire  title  under  a  deed  from  the  hus- 
band, under  which  he  has  been  in  actual  pos- 
session not  only  as  against  him  for  the  statu- 
tory period,  but  also  as  against  the  widow  for 
more  than  10  years  after  the  death  of  the  hus- 
band, is  barred  by  limitations. 

Appeal  from  District  Court,  Fremont  Coun- 
ty; O.  D.  "Wheeler,  Judge. 

Suit  in  equity  for  the  partition  of  100  acres 
of  land.  Plaintur  claims  to  own  one-third 
thereof  as  widow  of  Richard  Brltt,  deceased, 
and  defendants  claim  to  own  all  of  It  In  vir- 
tue of  a  conveyance  to  Michael  Ctordon  by 
Richard  Brltt  through  bis  attorney  In  fact, 
James  Brltt,  of  date  April  20,  1872.  The 
trial  court  dismissed  plalntifTs  petition,  afad 
she  appeals.    AfiSrmed. 

F.  B.  Hammond  and  Baton  &  Estes,  for 
ai^>ellant.    T.  S.  Stevens,  for  appellees. 

DEBMER,  J.  Some  time  In  the  year  1860, 
appellant's  husband,  then  a  single  man,  ac- 
quired title  to  the  land  In  controversy.  July 
6th  of  that  year,  one  James  Britt,  a  brother 
of  Richard,  executed  in  his  own  name  a  title 
bond  for  the  land.  In  which  he  personally 
agreed  to  convey  the  same  to  Michael  Gor- 
don five  years  from  the  date  thereof,  upon 
payment  of  |500  In  cash  and  $500  five  years 
thereafter,  which  deferred  payment  was  evi- 
denced by  a  promissory  note  of  said  Gordon, 
made  payable  to  James  Brltt.  Part  of  the 
land  therein  described  was,  according  to  the 
bond,  "a  tract  purchased  by  James  Britt  of 
William  McCracken."  Thereafter  and  on 
December  9,  1869,  Richard  Brltt,  Who  at  all 
times  material  to  our  inquiries  was  a  non- 
resident of  the  state,  executed  a  power  of  at- 
torney to  James  Brltt,  authorizing  him 
(James)  to  enter  Into  and  take  possession  of 
the  laud  in  controversy,  to  grant  bargain  and 
sell  the  same,  to  execute  and  acknowledge 
deeds  therefor,  to  demand,  receive,  and  re- 
cover all  money  which  should  become  due 


and  owing  by  means  of  such  sale,  and  to  take 
all  lawful  means  for  the  recovery  thereof, 
fully  ratifying  and  confirming  all  that  his  said 
attorney  should  do  or  cause  to  be  done  In  vir- 
tue of  the  power  conferred.  This  was  record- 
ed April  29,  1872.  Richard  Brltt  was  mar- 
ried to  plalntifT  September  21,  1871,  and  at 
that  time  the  record  title  to  the  land  was 
in  Richard  Britt  On  April  20,  1872,  Richard 
Brltt,  through  his  attorney  in  fact,  James 
Brltt,  conveyed  the  land  by  warranty  deed  to 
Michael  Gordon.  Gordon  went  Into  the  pos- 
session of  the  land  under  his  title  bond  In  the 
year  1871,  and  thereafter  paid  all  taxes  there- 
on, and  since  that  time  has  received  the 
rents  and  profits  from  the  land,  claiming  at 
all  times  to  be  the  owner  of  the  entire  title 
and  estate.  Richard  Brltt  died  Intestate  Jun- 
oary  24,  1892,  leaving  plalntifT  as  his  sur- 
viving widow.  She  had  never  been  In  Fre- 
mont county,  Iowa,  down  to  the  time  of  her 
husband's  death,  and  did  not  know  of  bis 
ownership  of  land  in  this  state  until  a  few 
months  before  the  beginning  of  this  action. 
There  is  no  evidence  whatever  that  Richard 
Brltt  ever  knew  of  the  execution  of  the  title 
bond  or  of  the  warranty  deed,  and  there  Is 
no  evidence  that  he  personally  ever  received 
any  part  of  the  consideration  for  the  deed. 
Neither  Gordon  nor  the  i)erBon  representins 
him  In  the  transactions  ever  knew  that  there 
was  such  a  person  as  Richard  Brltt,  until 
they  received  the  deed  from  his  attorney  In 
fact,  James  Brltt,  who  always  acted  as  if  he 
were  the  owner  of  the  land.  The  title  bond 
was  recorded  July  8,  1869,  and,  as  we  have 
said,  Gordon  moved  onto  the  land  In  virtue 
thereof  in  March,  1S71,  which  was  some  six 
months  before  plaintlfTs  marriage,  and  some- 
thing like  15  months  after  the  power  of  at- 
torney was  executed,  although  It  was  not  re- 
corded until  April,  1872.  The  lands  were 
taxed  In  the  name  of  Richard  Brltt  down  to 
and  including  the  year  1872,  although  Gordon 
paid  the  taxes  after  securing  the  title  bond. 
James  Britt  left  Fremont  county  about  the 
year  1869.  and  the  last  payment  for  the  land 
was  made  to  one  Calhoun,  who  lived  at 
Nebraslia  City,  Neb.,  who  undertook  to  and 
did  secure  the  return  of  the  note  to  Jamea 
Britt,  and  a  warranty  deed  for  the  premises 
from  Richard  Brltt  by  James  Britt,  his  attor- 
ney In  fact.  Going  to  the  county  records,  de- 
fendants' chain  of  title  Is  through  a  deed  ex- 
ecuted by  Richard  Brltt  by  his  attorney  In 
fact  under  date  of  April  20, 1872,  and  a  power 
of  attorney  from  Richard  Brltt  to  James  Brltt 
under  date  December  9,  18C9,  but  recorded 
April  29,  1872.  Plaintiff  was  married  Sep- 
tember 21,  1871,  was  never  divorced,  and 
survived  ber  husband  (Richard). 

tJndor  this  showing  It  is  clear  that  pre- 
sumptively, at  least,  she  Is  entitled  to  one- 
third  of  the  land  because  she  made  no  re- 
linquishment of  her  dower  interest  therein, 
which  attached  incohately  at  least  on  the 
date  of  her  marriage.  Defendants'  reliance 
Is  on  the  title  bond,  through  which   they 
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claim  to  have  received  tbeir  title,  and,  if  this 
was  autborlzed  or  ratified  by  Blcbard  Britt 
before  bis  marriage  to  plaintiff,   then   she 
can  make  no  claim  to  the  land.    We  have  set 
out  all  the  material  testimony  In  the  case 
bearing  upon  this  question,  and  It  Is  apparent 
that  the  title  bond  was  not  made  in  the  name 
of  Blchard  Britt,  and  that,  so  far  as  shown, 
Jamea  Britt  had  no  autborlt7  whatever  to 
make  It    He  did  not  assume  to  be  acting  for 
Richard,  but  for  himself,  and  he  describes 
some  of  the  land  as  belonging  to  himself. 
The  obligee  In  the  bond  did  not  know  there 
waa  such  a  person  as  Richard  Britt,  and 
never  heard  of  him  until  about  the  time  be 
received  his  deed  for  the  land.    The  power 
of  attorney   makes  no   reference  whatever 
to  the  title  bond,  does  not  recognize  or  in- 
dorae  It,  but  simply  gives  the  appointee  there- 
in power  to  act  in  the  future,  and  ratifies  all 
that  he  (the  attorney)  mU^t  thereafter  do 
under  the  power  so  conferred.    There  is  ab- 
solutely no  evidence  that  Richard  Britt  ever 
heard  of  the  title  bond,  or  that  he  ever  re- 
ceived any  part  of  the  money  realized  there- 
on, or  sabaequently  paid  on  the  note  given 
at  the  time  the  bond  was  executed.    By  tak- 
ing the  money  on  that  note  through  his  at- 
torney  he   undoubtedly   ratified   the   trans- 
action, bat  this  was  long  after  his  marriage, 
and  cannot  be  held  to  relate  back  so  as  to 
prejudice  appellant,  who  was  then  his  wife. 
Two  things  are  relied  upon  by  appellees  as 
ibowii^  ratlflcatloD  of  the  title  bond  before 
plalntUTs  marriage  to  Richard  Britt;  one  the 
execution  of  the  power  of  attorney  itself  to 
the  man  who  had  undertaken  to  make  the 
sale,  and  the  other  the  conduct  of  the  attor- 
ney, under  the  power  after  he  received  It, 
and  before  plaintiff's  marriage.     As  to  the 
first  proposition,   there  t>elng   no   evidence 
whatever  that  Richard  Britt  ever  knew  of 
the  title  bond  until  long  after  his  marriage 
to  plaintiff,  he  did  not,  of  course,  ratify  the 
title  bond  by  making  the  power  of  attorney. 
Ratification  must  be  based  upon  knowledge. 
Without  knowledge  there  can  be  no  ratifica- 
tion.   The  language  of  the  power  of  attorney 
Itself  Indicates  that  he  had  no  knowledge,  or 
that.  If  be  had,  he  did  not  Intend  to  ratify 
the  title  bond,  for,  if  that  had  been  his  In- 
tent he  would  undoubtedly  have  so  said. 
So  that,  if  we  are  to  resort  to  Inferences,  we 
mnst  prestune  that  Richard  knew  nothing  of 
the  title   bond   until   after  Ms  marriage  to 
plaintiff.    Of  coarse,  the   knowledge   which 
James  Britt  had  before  the  execution  of  the 
power  of   attorney   cannot  be   Imputed    to 
Richard  Britt,  at  the  time  he  executed  the 
power,   for  there  is  no  evidence  whatever 
that  James  was  his  agent,  and,  moreover, 
James  did  not  In  making  the  title  bond  as- 
sume to  be  acting  as  agent    So  that  In  mak- 
ing the  power  of  attorney  to  one  who  alone 
had  knowledge  of  what  had  theretofore  trans- 
pired with  reference  to  the  title  bond  could 
not  under  the  peculiar  circumstances  of  this 
108N.W.— 21 


case  be  held  to  amount  to  a  ratification. 
This  Is  hornbook  law,  and  we  need  only  cite 
in  Its  support  McLaren  v.  Hall,  26  Iowa,  297; 
Curts  v.  Scoles,  1  Iowa,  471;  Walsh  v.  St. 
Paul  Ck).,  39  Minn.  28,  38  N.  W.  631;  Eggles- 
ton  v.  Mason,  84  Iowa,  630,  SI  N.  W.  1; 
Waughtal  t.  Kane,  108  Iowa,  268,  79  N.  W. 
91;  Hakes  t.  Myrlck,  69  Iowa,  189,  28  N.  W. 
675;  Mathews  r.  Gllliss,  1  Iowa,  242;  MllU- 
ken  V.  Coombs,  1  Me.  343,  10  Am.  Dec.  70; 
Moore  v.  Lockett  (Ky.)  4  Am.  Dec  683; 
McCracken  v.  San  Francisco,  16  Cal.  591; 
Haynes  v.  Seachrest,  13  Iowa,  455;  Reese  v. 
Medlock  (Tex.)  84  Am.  Dec.  611;  Hamlin  v. 
Sears,  82  N.  Y.  827;  Bank  v,  Glfford,  47 
Iowa,  675;  Trudo  v.  Anderson,  10  Mich.  357, 
81  Am.  Dec  796;  1  Llvermore  on  Agency, 
p.  50,  and  cases  cited;  Fairfield  Bank  v. 
Chase,  72  Me.  226,  39  Am.  Rep.  819 — as  to 
ratification  by  the  attorney  after  he  received 
the  power  and  before  plaintiff's  marriage. 

There  is  no  evidence  whatever  that  James 
Britt  did  anything  after  he  received  this 
power  of  attorney,  and  before  plaintiff  mar- 
ried Richard.  He  left  the  county  very  short- 
ly after  he  received  the  power,  and  had  noth- 
ing more  to  do  with  the  land,  so  far  as 
shown,  until  he  made  the  deed  In  1872.  (Gor- 
don* did  not  take  possession  until  after  be 
(James)  had  left  the  county,  which  posses- 
sion was  taken  some  seven  months  before 
plaintiffs  marriage.  Neither  plaintiff,  Rich- 
ard Britt  uor  his  agent,  so  far  as  shown, 
ever  personally  knew  that  Gordon  had  taken 
possession  under  the  title  bond.  True,  the 
attorney  had  $500  of  Gordon's  money,  which 
be  received  In  virtue  of  his  own  title  bond; 
but  it  does  not  appear  what  became  of  this. 
Surely  his  retention  of  the  money  under  a 
sale  of  his  own,  made  prior  to  the  execution 
of  the  power  of  attorney,  should  not  In  itself 
be  held  to  be  a  ratification  binding  upon 
plaintlfTs  husband.  Aside  from  the  retention 
of  the  money,  there  Is  absolutely  nothing  but 
silence  on  the  part  of  the  attorney  from 
which  to  gather  an  Inference  of  ratification 
on  his  part  of  the  title  bond.  We  are  at  all 
times,  of  course,  speaking  of  a  ratification 
before  plaintiff's  marriage.  The  money  paid 
James  Britt  under  the  title  bond  has  not 
been  traced  Into  the  bands  of  Richard  at 
any  time,  and  It  surely  cannot  be  held  that 
an  agent  who  wrongfully  receives  money  on 
his  own  account  may,  by  simply  retaining  it 
after  he  is  appointed  agent  ratify  the  wrong- 
ful transaction  simply  by  retaining  the  mon- 
ey, and  thus  bind  his  principal.  If  support 
be  needed  for  a  contrary  view.  It  Is  found  In 
Nebraska  Co.  v.  Parker  (Neb.)  72  N.  W.  470; 
Hakes  v.  Myrick,  supra ;  Workman  v. 
Wright  S3  Ohio  St  405,  31  Am.  Rep.  54C: 
Piatt  V.  Axle  Co.,  41  Conn.  255;  Ilammers- 
lough  V.  Cheatham,  84  Mo.  22;  Gunster  v. 
Scranton  Co.,  181  Pa.  327,  37  Atl.  550,  60 
Am.  St.  Rep.  650:  Thomson  Co.  v.  Cnpltol 
Co.,  65  Fed.  341,  12  0.  C.  A.  643 ;  Iniierarlty 
v.  Bank,  139  Mass.  332,  1  N.  B.  282,  52  Am. 
Rep.  710. 
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The  genial  rule  Is  that  mere  silence  alMie 
cannot  be  held  to  amount  to  a  ratification  of 
the  act  of  an  Intermeddler.  1  Llvermore  on 
Agency,  60;  Hamlin  t.  Sears,  supra.  This 
Is  what  James  Brltt  was  when  he  executed 
the  title  bond  In  his  own  name,  and  the  mere 
fact  that  he  was  a  brother  of  Richard  doea 
not  relieve  him  of  this  Imputation.  Price  T. 
Seydel,  46  Iowa,  686,  and  cases  hitherto  cited. 
But  let  us  suppose  that,  under  the  power  of 
attorney,  James  had  power,  as  he  did,  to  take 
I>08Besslon  of  the  land,  and  that  be  did  not 
do  so  because  he  had  theretofore  made  a 
title  bond  to  tbe  property  in  his  own  name 
This  is  the  most  that  can  be  claimed  for 
the  case.  It  appears,  however,  that  Gordon 
did  not  enter  into  tbe  actual  possession  of 
the  land  until  March  of  the  year  1871.  At 
that  time  James  Brltt  was  not  in  Fremont 
county,  and  did  not,  so  far  as  shown,  know 
that  Gordon  had  gone  into  the  possession. 
The  land  was  wild  and  unteoken  prior  to 
1871,  when  Gordon  went  into  possession,  and 
when  James  received  the  power  of  attorney 
there  was  nothing  for  him  to  do  In  the  way 
of  taking  possession.  In  law  possession  was 
still  In  Richard,  and  so  remained  until  Gor- 
don took  actual  possession.  Ck)de,  |  2912,-  the 
proTlslons  of  which  were  in  force  in  the  year 
1869.  So  that  Richard  was  in  fact  and  in 
law  In  possession,  and  James  had  nothing  to 
do  but  to  remain  silent  Hence  his  silence 
without  more,  and  his  failure  to  take  actual 
possession  under  the  power  of  attorney,  is  as 
applicable  to  one  theory  as  tbe  other,  and, 
as  the  burden  is  upon  defendants  to  show 
ratification,  it  cannot  be  found  from  this 
fact.  James  did  not,  so  far  as  shown,  turn 
over  the  money  which  he  received  upon  his 
own  sale  at  any  time — surely  not  before 
plaintiff's  marriage,  so  that  there  Is  nothing 
in  that  amounting  to  a  ratification.  He 
(James)  did  not  so  far  as  shown,  know  that 
Gordon  had  taken  actual  possession  of  tbe 
land  before  plaintiff's  marriage,  and  he  was 
not  In  position  to  know,  for  he  was  away 
from  Fremont  coimty  at  that  time.  These 
observations  seem  to  settle  this  branch  of 
the  case;  but  deeper  still  is  a  principle  of 
almost  universal  application  that  a  power  of 
attorney  to  do  future  acts,  which  is  what 
the  one  in  suit  amounted  to,  does  not  amount 
to  a  ratification  of  acts  already  done  by  the 
appointee.  Mtlllken  v.  Coombs  (Me.)  10 
Am.  Dec.  70;  Waughtal  v.  Kane,  supra. 
And,  further,  an  agent  or  attorney  does  not 
have  power  to  ratify  his  own  unauthorized 
or  illegal  acts.  Trudo  v.  Anderson,  10  Mich. 
357,  81  Am.  Dec.  785;  Hotcbln  v.  Kent  8 
Mich.  526 ;  Mechem  on  Agency,  |  121 ;  Iron- 
wood  Co.  V.  Harrison,  75  Mich.  197,  42  N.  W. 
808.  No  citation  of  antbority  ought  to  be 
necessary  to  so  plain  a  proposition  as  this. 
If  this  were  not  so,  an  agent  would  have  un- 
limited authority,  and  it  would  be  useless  to 
attempt  to  limit  it  Moreover,  it  would  al- 
low an  agent  to  perpetrate  the  most  outrage- 
ous frauds  upon  his  principal.    But  here  tbe 


act  which  it  IM  claimed  tbe  attorney  ratified 
is  not  shown  to  have  been  done  originally 
on  behalf  of  his  principal.  Indeed  the  con- 
trary appears.  That  act  was  of  a  mere  inter- 
meddler, the  Intermeddler  being  the  agent 
himself,  and,  without  knowledge  or  express 
or  Implied  authority  from  the  principal,  the 
agent  or  attorney  bad  no  authority  to  ratify 
It  That  such  authority  was  not  given  here 
is  too  plain  for  argument  There  was  no 
ratification  of  the  title  bond  before  j^intlfrs 
marriage. 

2.  But  it  is  argued  that  plalnttfTs  action  it 
barred  by  the  statute  of  limitations,  and  by 
reason  of  laches.  Cntll  the  death  of  the 
husband  plaintiff  was  in  no  event  bound  to 
proceed  against  Gordon,  bis  assignees  or 
grantees.  Lucas  v.  White,  120  Iowa,  735, 
95  N.  W.  209,  98  Am.  St  Rep.  808 ;  Hnrleman 
V.  Hadett  56  Iowa,  266,  7  N.  W.  600.  Upon 
his  death,  her  dower,  whlcb  theretofore  was 
inchoate,  became  consummate,  and  existed 
in  that  state  until  assigned  or  set  apart  to 
her.  In  this  state  application  for  admeas- 
urement of  dower  must  be  brought  within 
10  years  from  tbe  death  of  tbe  husband  or 
wife.  Code,  t  8369.  But  this  doea  not  apply 
to  an  action  in  equity  or  for  the  partition  of 
a  distributive  share.  It  has  been  held,  how- 
ever, that  the  general  statute  of  limitations 
does  apply  to  such  actions.  See  cases  Infra 
and  Sully  v.  Nebergall,  SO  Iowa,  839.  and 
cases  cited.  Plaintiff's  husband  died  in  Jan- 
uary of  the  year  1892,  and  this  action  was 
brought  March  4,  1904.  Actions  to  recover 
real  property  must  be  brou£^t  within  10 
years  from  the  time  the  causes  thereof  arise. 
Code,  I  S447,  subd.  7.  The  material  inqniry 
here  is  when  did  plaintiff's  cause  of  action 
accrue?  If  her  action  were  against  tbe  heirs 
of  ber  husband  or  their  assignees  or  alienees. 
It  would  not  have  accrued  until  ouster,  or 
some  denial  on  their  part  of  plaintiff's  rights. 
Bums  V.  Byrne,  45  Iowa,  285;  Killmer  v. 
Wuchner,  74  Iowa,  369,  87  N.  W.  778;  Felch 
V.  Finch,  62  Iowa,  563,  3  N.  W.  670;  Mock  v. 
Watson,  41  Iowa,  241;  Starry  v.  Starry,  21 
Iowa,  254;  Rice  v.  Nelson,  27  Iowa,  148; 
Sully  V.  Nebergall,  supra ;  Berry  v.  Furhman, 
SO  Iowa,  462.  This  not  only  for  the  reason 
that  the  parties  are  tenants  In  common,  but 
for  the  further  reason  that  it  is  as  much  the 
duty  of  the  Heirs  to  see  that  dower  is  as- 
signed to  the  widow  as  It  Is  for  her  to  claim 
it  and  In  no  sense  may  their  claim  or  posses- 
sion be  considered  adverse  until  actively  and 
distinctly  asserted.  In  re  Proctor's  Estate, 
103  Iowa,  232,  72  N.  W.  516.  But  where  the 
widow's  action  is  against  strangers,  who 
claim  the  entire  title  and  estate  under  a  deed 
from  the  husband,  and  under  which  they 
have  been  in  actual  possession  not  only  as 
against  him  for  the  statutory  period,  but  also 
as  against  ber  for  more  than  10  years  after 
the  death  of  tbe  husband,  a  different  rule 
Bhonld  obtain,  for  as  to  them  the  widow  Is 
and  has  been  "at  arm's  length."  In  such  cir- 
cumstances her  right  of  action  accrues  imme- 
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dlately  upon  the  de&tta  of  her  husband,  and 
the  statute  began  to  run  In  favor  of  strangers, 
who  held  adversely  at  that  time,  or  within 
20  days  thereafter  nnder  our  Code  (section 
3368).  This  Is  the  rule  established  by  the 
great  weight  of  auttiorlty.  Elyton  Land  Oo. 
T.  Denny,  96  Ala.  337,  11  South.  218 ;  Livings- 
ton ▼.  Cochran,  83  Ark.  294;  Stidham  T. 
Matthews,  29  Ark.  660;  Bperry  v.  Swiger 
(W.  Va.)  46  8.  B.  126;  Tuttle  ▼.  Wilson,  10 
Ohio,  24;  Winchester  t.  Keith  (Ky.)  70  S. 
W.  664;  BoTlen  v.  Oonover,  16  N.  J.  Law, 
107 ;  Whiting  v.  Nlcholl,  46  III.  280,  92  Am. 
Dec  248 ;  Stowe  v.  Steele,  114  111.  882,  2  N.  E. 
169 ;  Durham  v.  Angler,  20  Me.  242 ;  Chase  v. 
Alley.  82  Me.  234,  19  Aa  897 ;  King  v.  Mer- 
rltt.  67  Mich.  194,  84  N.  W.  689;  Smith  v. 
Wefarle,  41  W.  Va.  270,  23  B.  B.  712;  Hasting 
V.  Mace,  157  Mass.  499,  82  N.  B.  668;  Thomp- 
son V.  McCorkle,  136  Ind.  484,  34  N.  B.  818, 
36  N.  E.  211,  43  Am.  St  Rep.  834;  Anderson 
T.  Sterrltt,  79  Ky.  499;  Boblnson  v.  Ware, 
94  Mo.  678,  8  S.  W.  166;  Care  T.  Keller,  77 
Pa.  487;  Winters  v.  DeTurk,  133  Pa.  359, 
19  AU.  354,  7  L.  R.  A.  658;  Moore  v.  Frost, 
8  N.  H.  128. 

Appellant  relies  upon  the  propositions  that 
these  parties  became  and  were  tenants  tn 
common  upon  the  death  of  the  husband,  and 
that  the  statute  did  not  begin  to  mn  until 
actual  ouster  by  defendants ;  that  their  pos- 
session is  presumed  to  be  for  the  benefit  of 
all,  and,  unless  it  became  sole  or  exclusive 
in  the  defendants,  with  the  knowledge  of 
plaintiff,  there  is  no  ouster.  It  Is  further 
contended  on  her  behalf  that  In  no  event 
would  the  statute  begin  to  mn  until  hex 
right  of  dower  was  denied.  Again,  it  is  ar- 
gued that  the  point  we  are  now  considering 
has  already  been  ruled  adversely  to  appellees' 
contention  In  former  decisions  of  this  court 
The  difficulty  with  these  propositions,  aside 
from  the  last,  Is  that,  while  the  widow  does 
in  law  become  a  tenant  in  common  with 
strangers  upon  the  death  of  her  husband, 
they,  her  co-tenants,  are  already  In  possession 
and  "flying  a  hostile  flag  to  her."  Their  pos- 
session at  that  very  time  is  adverse,  and  of 
the  entire  premises  in  their  own  right  As  to 
her  there  is  adverse  possession  on  their  part, 
from  the  very  beginning,  and  the  rule  that 
they  are  presumptively  In  possession  for 
all  does  not  apply  for  the  facts  as  proved 
riiow  that  their  possession  is  not  for  all,  but 
tn  hostility  to  the  claim  of  the  widow.  There 
is  a  denial  of  her  right  from  the  beginning, 
and  they  are  under  no  duty  to  set  aside  her 
distributive  share.  Indeed,  by  their  very 
conduct  they  are  denying  that  she  has  any. 
This,  of  course,  is  not  true  as  to  heirs,  their 
assignees  or  grantees,  who  take  title  at  one 
and  the  same  time  with  her.  On  principle  as 
well  as  authority,  as  to  strangers  in  actual 
possession,  the  statute  begins  to  run  at  the 
time  the  widow  might  have  commenced  her 
action  for  the  admeasurement  of  her  dower 
or  distributive  share.  We  shall  now  go  to 
our  own  cases  to  see  if  there  is  anything  In 


them  to  support  appellant's  contention.  Wo 
have  examined  every  one  cited,  and  all  that 
we  can  find,  and  are  ready  to  affirm  that 
none  to  which  our  attention  has  beoi  called 
really  supports  the  claim  made  for  appellant 
The  one  which  comes  nearest  doing  so  is 
Feldi  T.  Finch,  62  Iowa,  668,  8  N.  W.  670. 
But  In  that  case  there  was  no  adverse  posses- 
sion of  the  land  by  the  husband's  grantee  for 
the  requisite  time.  This  fact  was  made  con- 
trolling in  that  case.  Phares  v.  Walters,  6 
Iowa,  106;  Starry  v.  Starry,  21  Iowa,  254; 
and  Rice  v.  Nelson,  27  Iowa,  148 — each  and 
all  lend  support  to  the  rule  we  have  announc- 
ed. Some  of  the  cases  dted  and  relied  upon 
by  appellant  were  decided  nnder  a  statute 
which  provided  that,  In  actions  for  the  re- 
covery of  dower,  "plaintiff  must  show,  in 
addition  to  her  evidence  of  right,  that  defend- 
ant either  denied  plalntUTs  right,  or  did  some 
act  amounting  to  a  denial."  See  Rev.  Code 
1860,  t  3606.  That  statute  has  been  dropped 
from  the  Code  and  Is  no  longer  in  force  in 
actions  to  recover  dower  as  against  strangers. 
Many  cases  are  cited  where  actions  were 
brought  against  heirs  or  their  alienees,  but 
these  are  not  in  point 

We  have  found  no  cases  which  ran  counter 
to  the  views  above  expressed,  and  following 
the  weight  of  authority,  as  well  as  of  sound 
reason,  we  must  hold  that  plalntifTs  action 
Is  baired. 

For  this  reason  the  decree  of  the  trial  court 
most  be,  and  It  is,  affirmed. 


WARD  V.  MARSHALI/rOWN  LIGHT,  POW- 
ER ft  RY.  CX), 
(Supreme  Court  of  Iowa.    July  11,  1906.) 

X.  Stbxxt  Railboads— Irjitbt  to  Pedestbiah 
—Collision— CoRTMBUTOBr  Nbguoekck— 

QUESnOIt   FOB  JUBT. 

A  pedestrian,  before  attemptlDg  to  cross  a 
street,  looked  and  saw  a  car  approaching  him 
about  a  block  and  a  half  away.  Without  fur- 
ther attention  to  the  car,  he  crossed  the  street, 
and  when  he  reached  the  track,  12  feet  from  the 
curb,  he  was  stmck  by  the  car.  The  car  ran  at 
a  speed  of  80  miles  an  hour,  while  under  a 
city  ordinance  Its  speed  was  limited  to  12  miles 
an  hour.  The  motorman  gave  no  signal  until 
the  car  was  so  close  to  the  pedes^an  that 
be  was  unable  to  avoid  a  collision.  H«M,  that 
the  qaestlcs)  of  contributory  negligence  was  for 
the  jury. 

[Ed.  Note. — ^For  cases  In  point,  see  vol  44, 
Cent  Dig.  Street  RailroadB,  H  255-257.1 

Z  TBIAIt-VEBDIOT— QCOTIBNT  Vebdiot. 

A  quotient  verdict  may  properly  be  set 
aside. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  46, 
Gent  Dig.  Trial,  %  740.] 

S.  APFEAIr-DlSOBETIOir    OF    Tbiai.    Cottbt— 

Rbvikw. 

A  large  discretion  Is  vested  in  the  trial 
court  in  setting  aside  a  verdict  on  the  ground 
of  inadequacy. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  87, 
Cent  Dig.  New  Trial,  %%  »,  10.] 

Appeal  form  District  Conrt,  Marshall  Coun- 
ty;  G.  W.  Burnham.  Judge. 
Action  to  recover  damages  for  personal  In- 
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juries  resulting  from  being  ran  into  by  de- 
fendanfa  electric  railway  car  at  a  street 
crossing.  Verdict  for  plaintiff  for  $67.  De- 
fendant appeals  from  the  action  of  the  court 
In  orermllng  its  motion  for  directed  verdict 
at  the  close  of  the  evidence,  and  from  the 
court's  farther  action  In  setting  aside  the 
verdict  and  granting  a  new  trial  on  the 
motion  of  plaintiff.    Affirmed. 

Chas.  E.  Ransier  and  Binftord,  Snelllng  & 
Farber,  for  appellant  F.  E.  Nortlirap  and 
Boardman,  Aldrlch  &  Lawrence,  for  appellee. 

McCLAIN,  0.  J.  1.  Assignment  of  error  in 
the  overruling  of  defendant's  motion  to  di- 
rect a  verdict  in  its  favor  Is  predicated  on  the 
claim  that  there  is  no  evidence  to  show  want 
of  contributory  negligence  on  the  part  of 
plaintiff.  With  respect  to  plaintilTs  freedom 
from  contributory  negligence  the  evidence 
tended  to  show  that,  at  the  curb  line,  before 
attempting  to  cross  the  street,  he  saw  the 
car  which  caused  the  injury  approaching  him 
at  the  distance  of  about  a  block  and  a  half ; 
that  without  further  attention  to  the  car  he 
proceeded  to  cross  the  street,  and  when  he 
reached  the  defendant's  track,  12  feet  from 
the  curb  line,  he  was  struck  by  the  car ;  that 
the  car  was  running  at  a  speed  of  30  miles  an 
hour,  whereas,  under  the  provisions  of  the 
city  ordinance  Its  speed  should  not  have  ex- 
ceeded 12  miles  per  hour  >  and  that  the  mo- 
torman  gave  no  signal  or  warning  until  his 
car  was  so  close  to  plaintiff  that  he  was  un- 
able to  avoid  a  collisim.  It  requires  no  very 
elaborate  mathematical  calculation  to  show 
that,  If  plaintiff  saw  the  car  approaching  a 
block  and  a  half  away  when  he  was  at  the 
curb  line,  he  could  have  crossed  the  track  In 
safety  before  it  reached  him  if  it  had  been  go- 
ing at  a  rate  of  speed  not  exceeding  that  fixed 
in  the  ordinance,  while,  on  the  other  band, 
he  was  likely  to  be  injured,  as  be  was,  If  the 
car  was  going  at  twice  that  epeei.  Now, 
while  It  has  been  well  said  that  one  about 
to  cross  a  street  car  track  should  take  pre- 
caution for  bis  own  safety  (Beem  v.  Tama  & 
T.  Electric  R.  Co.,  104  Iowa,  563,  73  N.  W. 
1045;  Metz  v.  St.  Paul  City  E.  Co.,  88  Minn. 
48,  92  N.  W.  502),  and  should  not  rely  upon 
nice  calculation  as  to  whether  or  not  he  can 
cross  before  a  moving  car  (McGee  v.  Con- 
solidated St  R.  Co.,  102  Mich.  107,  60  N. 
W.  293,  28  L.  R.  A.  300,  47  Am.  St  Rep.  507; 
Terien  v.  St  Paul  City  R.  Co.,  70  Minn.  532,  78 
N.  W.  412;  Watson  v.  Mound  City  St  R. 
Co.,  183  Mo.  246,  34  S.  W.  573),  yet  If  under 
the  drcomstances  as  they  appear  to  him  he 
is  Justified  in  believing  that  be  can  cross 
the  track  In  safety,  and  he  Is  in  fact  in- 
jured by  reason  of  the  Improper  speed 
at  which  the  car  is  operated,  we  can 
hardly  say  that  his  recovery  should  l>e  de- 
feated by  the  fact  that  if  he  had  looked  at 
the  very  Instant  be  came  into  immediate 
proximity  to  the  track  he  might  have  discov- 
ered his  danger  and  avoided  It  Under  such 
circumstances  we  think  the  question  of  con- 
tributory n^ligence  la  properly  left  to  the 


Jury.  Patterson  v.  Townsend,  01  Iowa,  725, 
69  N.  W.  206;  Hart  v.  Cedar  Rapids  &  M. 
City  R.  Co.,  109  Iowa,  631,  80  N.  W.  6G2. 
This  case  differs  from  that  of  Ames  v.  Water- 
loo &  Cedar  Falls  R.  Co.,  120  Iowa,  640, 
9S  N.  W.  161,  because  in  tiiat  case  there  was 
no  evidence  that  the  person  who  was  killed 
by  l>eing  struck  by  the  car  had  taken  any 
precaution  whatever  with  reference  to  bis 
own  safety.  He  was  going  from  a  place  of 
safety  Into  a  place  of  danger  without  exercis- 
ing any  precautions.  But  here  the  Jury  may 
well  have  found  that  plaintiff  was  taking 
such  precaution  as  the  circumstances  requir- 
ed. We  are  satisfied  that  the  court  properly 
left  it  to  the  jury  to  say  whether  plaintiff 
failed  to  act  as  a  reasonably  prudent  person 
should  act  under  the  circumstances. 

2.  One  of  the  grounds  of  the  motion  for 
new  trial,  which  Included  several  gioonds 
and  was  sustained  generally,  was  that  the 
Jury  was  guilty  of  Improper  conduct  In  the 
method  of  reaching  their  verdict,  in  that  they 
arrived  at  a  compromised  verdict  by  each 
juror  placing  on  a  slip  of  paper  the  amount 
which  he  thought  plaintiff  ought  to  recover, 
and  agreeing  that  the  amoant  resulting  by 
dividing  the  total  of  these  sums  by  12  should 
constitute  the  verdict  in  the  case,  and  that 
the  amoant  of  the  verdict  was  thus  deter- 
mined. The  showing  is  such  that  the  trial 
court  may  well  have  found  that  this  was  8ul>- 
stantially  the  method  pursued  by  the  jTuy. 
That  a  quotient  verdict  may  properly  be  set 
aside  has  frequently  been  decided  by  this 
court.  See  Sylvester  v.  Town  of  Casey,  110 
Iowa,  256,  261,  81  N.  W.  455. 

Another  ground  urged  for  new  trial  was 
the  inadequacy  of  the  verdict  The  coart 
may  well  have  sustained  the  motion  for 
this  reason.  Tathwell  ▼.  Cedar  Rapids,  122 
Iowa,  50,  97  N.  W.  96.  A  large  discretion  is 
vested  in  this  court  hi  matters  of  this  kind, 
and  we  are  slow  to  reverse  where  a  new 
trial  is  granted.  Mally  t.  Mally,  114  Iowa, 
309,  86  N.  W.  262;  Loomls  v.  Dee  Moines 
New  Oa,  110  Iowa,  616,  81  N.  W.  790;  Mcin- 
tosh V.  Locke,  112  Iowa,  252,  83  N.  W.  »73; 
Rodgers  v.  Farmers'  Nat  Bank,  117  Iowa,  611, 
01  N.  W.  773. 

The  rulings  of  the  trial  court  of  which  com- 
plaint is  made  are  sustained,  and  the  Jndx- 
ment  Is  affirmed. 


TUBBS  V.  MECHANICS'  INS.  CO. 
(Supreme  Court  of  Iowa.     July  11,  1906.) 

1.  EviDENCi!— Admissibiutt— Vaiuatiow     of 
Pbopebtt. 

In  an  action  on  a  fire  policy  ooverinc  a 
laundry  and  machinery  therein,  the  owner  was 
competent  to  testify  as  to  the  value  of  the  prop- 
erty destroyed. 

[Ed.  Note. — For  eases  in  j>oint  see  voU  20. 
Cent  Dig.  Bvidenc^  §|  221'^  2273.] 

2.  Inbtjkanoe  — AcrnoH   oi»    Policy  —  Qtt«s- 
TioNS  fob  Jury. 

The  gu<<!ition  as  to  the  moanine  of  the 
words   "buildiDg"   and  ''machinery"   in  a.    fit* 
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poIicT  on  a  bnilding  and  macbinery  therein  was 
lor  the  conrt. 

[Eld.  Note. — For  caaea  in  point,  aee  toI.  28, 
Cent.  Dig.  Insnrance,  |  1784;  vol.  11,  Cant. 
Die.  Contracts,  f  767;  Toi.  46,  Cent.  Dig. 
Timl.  if  326,  470.] 

3.  Pi£A.DiNa — Issnca— Genebai.  Dkriai.— Cus- 
tom OR  Usage. 

Code,  f  3615,  provides  that,  under  a  de- 
nial of  an  allegation,  no  evidence  shall  bs 
introdaced  which  does  not  tend  to  negativ*  some 
fact  which  the  part;  malting  the  controrerted 
allegation  ia  bound  to  prove.  Held  that,  in  an 
action  on  a  fire  policy  covering  a  bnilding  and 
machinery  therein,  evidence  aa  to  custom  or 
usage  amoung  fire  insurance  companies  as  to 
the  meaning  of  the  words  "building"  and  "ma- 
chinery" was  not  admissible  under  the  general 
denial,  bnt  it  should  have  been  specially 
pleaded. 

4.  IKSITSANCB— CoNBT^nCTIOn    or    CONTBAOI— 

Pbopebtt  Covebed. 

The  word  "machinery,"  in  a  fire  policy 
inanring  a  ianndry  and  machinery,  induded 
tlio  boiler,  pipes,  and  fittings ;  steam  being  used, 
not  only  as  a  motive  power,  but  for  providlrg 
heat  for  drying  purposes,   etc 

[E^   Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insnrance,  f|  339-844.] 
tS.  Same. 

Where  a  fire  policy  covered  a  building  and 
personal  property  therein,  and  the  bnilding 
stood  niwn  leased  ground,  fixtures  attached  to 
the  bnilding  were  covered  by  the  danse  of  the 
policy  insuring  personal  property. 

[EMU  Note. — For  cases  in  point,  see  vol.  28, 
Gent.  Dig.  Insurance,  H  339-344.] 

Appeal  from  District  Court,  Montgomery 
County;   W.  B.  Green,  Judge. 

Action  at  law  upon  a  Are  Insurance  policy. 
Judgment  for  plalnttfT,  and  the  defendant  ap- 
peals.   Affirmed. 

Edmund  H.  McYey  and  B.  W.  Beeson, 
for  appellant  J.  M.  Junkin  and  Balpta 
Pingle,  for  appellee. 

WE^YSB,  J.  Tbe  appeUant  Issued  to 
plalntUT  a  policy  insuring  him  against  loss 
or  damage  by  fire  upon  a  frame  building  used 
as  a  laundry  to  the  amount  of  ^300,  and 
upon  the  "machinery  of  all  kinds  and 
descriptions  while  contained"  In  said  build- 
ing and  the  additions  thereto  to  the  further 
amount  of  |1,200.  A  total  loss  of  the  Insured 
property  by  fire  having  occurred  during  the 
period  covered  by  the  policy,  and  appellant 
having  refused  to  adjust  or  pay  the  same, 
this  action  was  begun.  In  its  answer  appel- 
lant denied  liability  on  the  policy  and  alleg- 
ed: (1)  That  the  insurance  was  issued  to  the 
Red  Oak  Laundry  and  plaintiff  Is  not  entitled 
to  maiutain  the  action.  (2)  That  the  Insured 
building  stood  on  leased  ground,  which  fact 
was  wrongfully  concealed  from  the  company 
at  the  time  the  policy  was  Issued.  (3)  That 
In  violation  of  the  conditions  of  the  policy 
the  personal  property  thereby  sought  to  be 
insured  was  incumbered  by  mortgage;  that 
other  mortgage  Incumbrances  were  thereafter 
placed  upon  said  property  without  the  knowl- 
edge or  consent  of  the  company;  and  that 
appellant  had  at  no  time  waived  its  right  to 
Insist  upon  a  forfeiture  of  the  contract 
because  of   the  alleged  breach  of  its  con- 


ditions by  the  insured.  A  trial  being  had 
on  the  issues  joined  the  court  ruled  that 
the  affirmative  defenses  had  no  sufficlrat 
Biqiport  in  the  evidence  and  submitted  the 
case  to  the  jury  to  assess  the  amount  of 
plaintilTs  loss.  A  general  verdict  was  return- 
ed assessing  the  recovery  against  the  appel- 
lant for  the  full  amount  Insured,  being  $300  on 
the  building  and  $1,200  on  the  machinery, 
with  interest,  for  which  sum  judgment  was 
duly  entered. 

Against  the  ruling  withdrawing  appellant's 
defenses  from  the  jury,  counsel  do  not  In 
this  court  appear  to  make  any  serious  conten- 
tion, but  confine  their  argument  principally  to 
the  alleged  errors  occurring  upon  the  trial  to 
the  prejudice  of  the  appellant  with  respect  to 
the  assessment  of  damages.  In  limiting  the 
issues  on  which  the  jury  should  pass  there 
was  no  error.  There  was  no  testimony  upon 
which  a  verdict  for  defendant  on  elUier  of 
the  excluded  defenses  could  have  been  up- 
held, and  we,  therefore,  pass  directly  to  the 
propositions  to  which  the  briefs  of  counsel 
are  directed. 

The  plaintiff  testified  as  a  witness  in  bis 
own  behalf,  and  after  describing  the  machin- 
ery which  he  claimed  to  have  had  in  the 
burned  building,  was  asked  if  he  knew  the 
"reasonable  fair  value  of  the  building."  Ap- 
pellant's objection  to  his  competency  as  a 
witness  was  overruled,  and  the  witness  an- 
swered: "Yes;  $500."  He  was  asked,  "Are 
you  acquainted  with  the  real  actual  value  of 
the  machinery  in  the  building  at  the  time  of 
the  loss?  What  was  its  value?"  The  same 
objection  being  made  and  overruled,  he  an- 
swered: "Well,  I  should  say  $1,600  at  leasfc" 
This  ruling  and  the  admission  of  the  testi- 
mony is  said  to  be  erroneous  because  the 
witness  bad  failed  to  establish  his  compe- 
tency by  showing  that  he  was  acquainted 
with  the  value  of  such  property.  We  are  not 
prepared  to  agree  with  counsel  that  the  fact 
that  the  witness  was  the  owner  of  the  proper- 
ty affords  no  proof  of  his  competency  to 
testify  to  Its  value.  The  rule  to  the  con- 
trary has  often  been  affirmed.  Shea  v.  Hud- 
son, 165  Mass.  43,  42  N.  B.  114;  Mercer  v. 
Vose,  67  N.  Y.  66;  State  v.  Hathaway,  100 
Iowa,  226,  68  N.  W.  449;  Tubbs  v.  Garrison, 
88  Iowa,  48,  25  N.  W.  821;  1  Wlgmore's 
EJvidence,  {  716.  And  see  Thomason  r.  Insur- 
ance Co.,  92  Iowa,  72,  61  N.  W.  848,  a  case 
directly  in  point 

One  Englemen,  a  professional  adjuster  of 
losses  for  insurance  companies,  testified  as 
a  witness  for  appellant,  and  was  given  a 
list  of  the  various  Items  of  property  destroy- 
ed hy  the  flre,  and  asked  to  "pick  out  from 
that  list  what  Items  there,  under  the  knowl- 
edge you  have  as  an  expert  constitute  ma- 
chinery." An  objection  to  this  testimony  as 
incompetent  Irrelevant  and  calling  for  a 
matter  upon  which  the  court  and  not  the  jury 
must  pass,  was  sustained.  A  like  ruling  upon 
the  appellant's  offer  to  show  by  the  same  wit- 
ness  tliat  there  was   "t  custom   or  usage 
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among  fire  insurance  companies  In  regard  to 
the  meaning  of  the  words  'building*  and  'ma- 
chinery' as  used  in  insurance  policies  and  in 
the  adjustment  of  losses,"  Is  also  complained 
of.  'iVe  may  say  in  this  connection  that  in 
submitting  the  case  to  the  Jury,  the  trial 
court,  after  enumerating  several  items  of  the 
property  destroyed  which  were  not  to  be  con- 
sidered "machinery,"  proceeded  to  charge  as 
follows:  "(6)  On  the  other  hand,  the  boiler, 
all  pipes  connecting  it  with  the  other  ap- 
paratus used  in  the  business,  the  pipes  and 
apparatus,  if  any,  of  the  diying  room,  the 
steel  tanks,  all  shafting,  belting,  and  hangers 
for  shafting,  contained  in  the  building,  are 
machinery  within  the  meaning  of  the  term 
as  used  in  the  policy,  as  well  as  such  ap- 
paratus as  would  ordinarily  be  spoken  of  as 
machines."  The  foregoing  rulings  and  in- 
structions are  objected  to  primarily  on  the 
theory  that  the  meaning  of  the  words  "build- 
ing" and  "machinery"  and  the  items  of  prop- 
erty covered  by  those  terms  in  the  policy 
were  questions  of  fact  which  the  Jury  should 
have  been  allowed  to  pass  upon.  In  support 
of  this  contention  we  are  dted  to  numerous 
cases  In  which  the  definitions  of  trade  and 
technical  terms  are  held  to  be  subjects  of 
proof  as  matters  of  fact  But  in  our  Judg- 
ment neither  "building"  nor  "machinery" 
can  fairly  be  placed  in  that  class.  They  are 
words  of  common  and  every-day  use  not 
alone  among  those  who  are  engaged  in  some 
q>ecial  line  of  business  or  employment  but 
among  people  generally.  It  is  an  element- 
ary general  rule  that  the  construction  and 
Interpretation  of  contracts  is  a  question  for 
the  court,  and  not  for  the  Jury,  and  that 
the  words  employed  by  the  parties  must  be 
construed  according  to  their  ordinary  usual 
and  popular  meaning.  In  the  absence  of  any 
apparent  defect  or  ambiguity  of  expression, 
and  absence  of  technical  terms  of  scJence, 
art,  or  trade,  no  extrinsic  evidence  Is  admis- 
sible to  aid  in  the  interpretation  of  the  writ- 
ing. 9  Cyc.  773,  774;  Cash  v.  Hinkle,  36 
Iowa,  623;  Wlllmering  v.  McOaughey,  30 
Iowa,  205,  6  Am.  Bep.  673;  Byan  y.  Dubuqne, 
112  Iowa,  284,  83  N.  W.  1073.  If  it  be 
claimed  that  words  in  common  use  sometimes 
acquire  a  peculiar  or  enlarged  or  restricted 
meaning  in  certain  trades  or  lines  of  business 
and  that  In  contracts  made  with  reference  to 
such  trade  or  business  such  peculiar  or  trade 
meaning  is  a  subject  of  proof,  we  have  to 
answer  to  obtain  th^  benefit  of  the  rule  thus 
stated,  the  practice  in  this  Jurisdiction  re- 
quires the  alleged  custom  or  usage  to  be 
pleaded.  A  mere  denial  of  a  dalm  based  on 
a  written  contract  raises  no  issue  under 
which  such  testimony  is  admissible.  Code,  { 
3615;  Bller  v.  Loomis.  106  Iowa,  276,  76  N. 
W.  688.  No  such  Issue  was  tendered  in  this 
case  and  there  was  no  error  In  excluding  the 
offered  testimony. 

But  it  is  urged  that  in  any  event  the  In- 
struction in  which  the  trial  court  points  out 
the  Items  of  property  covered  by  the  term 


"machinery"  is  inaccurate.  The  court  did 
not  attempt,  and  we  think  was  not  required, 
to  give  to  the  Jury  a  technical  definition  of 
the  word,  but  taking  the  undisputed  list  of 
the  property  destroyed,  the  instruction  point- 
ed out  the  specific  things  which  could  proper- 
ly be  called  "machinery."  The  objection 
which  Is  specifically  urged  to  the  court's 
enumeration  of  the  machinery  is  that  the 
boiler,  pipes,  and  fittings  have  no  proper 
place  in  that  categoiy,  because,  it  Is  said, 
"they  did  not  convey  or  regulate  force.  They 
did  not  contribute  in  the  remotest  degree  to 
ke^  any  kind  of  machine  or  appliances  In 
action  or  motion."  Among  the  definitions 
given  by  Webster's  International  Diction- 
ary we  find  the  following:  "Machine — any 
mechanical  contrivance."  "Machinery — ^tha 
means  and  appliances  by  which  anything  Is 
kept  in  action  or  a  desired  result  is  obtained; 
a  complete  system  of  parts  adapted  to  a 
purpose."  More  narrowly  and  technically, 
machinery  Is  said  to  be  "the  working  parts 
of  a  machine,  engine,  or  instrument  arranged 
and  constructed  so  as  to  apply  and  regulate 
force."  It  Is  in  the  first  and  broader  sense 
that  the  term  is  usually  employed  and  It  is  a 
well-estebllshed  rule  of  Insurance  law  that  a 
policy  is  to  be  construed  most  liberally  in 
the  interest  of  the  insmred.  The  property 
here  in  question  was  a  steam  laundry  in 
which  steam  was  used  not  only  as  a  motive 
power  but  for  providing  heat  for  drying  pur- 
poses and  other  uses  by  which  to  perform 
the  work  for  which  the  plant  was  designed. 
Boiler,  pipes,  washers,  irons,  mangles,  and 
numerous  other  appliances  made  up  a  com- 
plex system  of  parts  adapted  to  the  purpose 
of  operating  the  laundry.  Disconnected  from 
the  boiler  some  of  the  parts  might  be  ma- 
chines In  the  technical  sense,  and  others 
might  not  be  machines  In  any  sense,  but 
when  combined  and  suitably  connected  ready 
for  operation  for  laundry  purposes,  the  entire 
outfit  is  machinery  in  the  proper  and  com- 
monly accepted  use  of  the  term.  If  an  imple- 
ment dealer  procures  Insurance  upon  his 
"machinery"  In  store,  no  one  would  seriously 
contend  that,  for  the  loss  of  a  tractloa 
engine  under  such  policy,  the  company  would 
not  be  liable  for  the  value  of  the  boiler  as 
well  as  for  the  combination  of  wheels  and 
movable  parts  making  up  the  engine  proper. 
In  the  laundry  we  have  the  same  combination 
of  boiler  and  engine  or  other  mechanism  by 
which  a  desired  result  Is  obtained,  and  the 
fact  that  the  boiler  is  not  mounted  on 
wheels  or  that  union  between  the  boiler  and 
other  mechanism  Is  effected  through  a  greater 
length  of  pipe  makes  the  entire  apparatus 
none  the  less  a  single  system  of  machinery. 
The  idea  of  accomplishing  work  by  steam 
power  is  bottomed  upon  the  plan  of  creating 
and  confining  steam  in  a  safe  receptacle 
from  which  through  connecting  pipes  and 
valves  the  energy  thus  stored  is  transmitted 
to  other  appropriate  devices  which  supple- 
ment and  augment  the  effectiveness  of  human 
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labor.  Skich  is  an  essential  part  of  the  whole 
and  together  we  think  they  are  clearly  within 
the  meaning  of  the  term  "machinery"  as 
lued  In  the  policy  In  aalt 

Finally,  it  Is  argued  that  the  holler  and  Its 
-connected  parts  were  a  part  of  the  building 
«r  of  the  real  estate,  and  therefore  was  insnr- 
«d.  If  at  all,  under  the  first  clause  of  the  policy 
insuring  the  building  for  $300,  and  not  as  a 
part  of  the  machinery  Insured  at  $1,200l 
There  Is  no  merit  In  this  claim.  As  we  have 
already  seen,  the  Insured  building  stood  upon 
leased  ground,  and  is,  therefore,  to  be  con- 
sidered personal  property.  Such  being  tbe 
case,  fixtures,  if  any,  attached  to  it  were  also 
peraonal  property.  But  It  is  shown  also  that 
the  engine  In  question  was  not  set  upon  or 
fitted  Into  any  artificial  foundation  or  other- 
wise affixed  to  the  land,  but  was  of  a  mor- 
■able  or  portable  type  which  could  readily  be 
removed  without  injury  to  the  realty. 

Other  questions  argued  are  governed  by 
the  conclusions  we  have  hereinbefore  an- 
nounced, and  require  no  further  considera- 
tion. Appellant  offered  no  evidence  as  to  tbe 
value  of  the  property  destroyed,  and  the  ver- 
•dlct  has  adequate  support  in  the  record. 

No  prejudicial  error  has  been  shown,  and 
the  Judgment  of  the  district  court  is  affirmed. 


<}ARVIK  V.  BURLINGTON,  a  R.  &  N.  BT. 
CO. 

(Supreme  Court  of  Iowa.    July  12,  1906.) 

1.  OaRBTEBS— INJTTSIES     TO     PaBSENOEB— AOTS 
or  EXFLOT^S— BVIDBROK— Stttficienct. 

In  an  action  against  a  railroad  for  a  rape 
committed  on  a  passenger  by  a  brakeman,  at>- 
■ence  of  complaint  does  not  conclusively  dis- 
prove the  charge,  but  the  Jary  are  to  consider 
«]]  of  the  facts  and  circnmstances  surrounding 
and  connected  with  tbe  transaction.  Including 
the  age,  intelligence,  and  experience  of  plain- 
tiff. 
-2.  Sams. 

In  an  action  against  a  railroad  for  a  rape 
committed  on  a  passenger  by  a  bralceman,  the 
evidence  held  sufficient  to  ^ow  that  the  rape 
was  committed. 
•8.  Samb— Acts  ot  Empi:x)y*8— Rape. 

A  railroad  is  liable  for  a  rape  committed 
on  a  passenger  by  a  brakeman. 

[Ed.  Note. — For  cases  in  point,  see  vol.  0, 
Cent.  Dig.  Carriers,  »  1121,  1123J 

4.  Same— II18T8T7CTIONS. 

In  an  action  against  a  railroad  for  a  rape 
committed  on  a  passenger,  it  was  proper  to  re- 
fuse to  submit  the  question  of  conmbatory  neg- 
ligence. 

5.  Evidence— EviDiNCK  at  Fobioeb  TbiaI/— 
BrrECT. 

Where  testimony  taken  on  a  former  trial 
was  used  by  both  parties,  it  was  to  be  treated 
and  considered  by  the  Jury  and  given  the 
same  effect  as  If  the  same  witnesses  had  testi- 
fied In  open  court. 

fi.  GaSBIEBS  —  INJXTBIES    TO    PABSIHaEB  — IN- 

nBucnoNB. 

In  an  action  against  a  railroad  for  a  rape 
committed  on  a  passenger  by  a  brakeman,  which 
resulted  in  prei^ancy,  an  instruction  that  plain- 
tiff was  entitled  to  recover  for  time  lost  by 
reason  of  the  wrong  complained  of,  did  not 
warrant  an  Inference  that  damage  might  be 
■awarded  for  time  lost  in  caring  for  the  child. 


7.  DAICAOBB— ESXOEBfllVE     DAUAaXB— IRJITBIKB 

TO  Pkbsor. 

In  an  action  against  a  railroad  for  a  rape 
committed  on  a  passenger  by  a  brakeman  which 
resulted  in  pregnancy,  plaintiff  having  testified 
to  conditions  existing  since  the  injury  strongly 
indicating  that  her  mental  anguish  on  account 
of  the  ontrage  was  neither  great  nor  lasting, 
a  verdict  for  $8,000  was  excessive  by  $5,000. 

Appeal  from  District  Court,  Unn  County; 
J.  H.  Preston,  Judge. 

Salt  by  a  passenger  to  recover  damages 
for  an  assault  alleged  to  have  been  com- 
mitted by  one  of  the  defendant's  trainmen. 
Trial  to  a  Jury  and  verdict  and  Judgment  for 
tbe  plaintiff.  The  defendant  appeals.  Af- 
firmed oa  condition  that  plaintiff  remit  a 
portion  of  tbe  Judgment 

Carroll  Wright  and  J.  L.  Parish,  for  ap- 
pellant B.  I*  Wick,  Crosby  ft  Fordyce,  and 
Lewis  Heins,  for  appellee. 

8HERWIN,  J.  The  act  for  which  recovery 
Is  sought  is  alleged  to  have  been  committed 
on  one  of  tbe  defendant's  trains  on  the  9th 
jot  October,  1890.  The  controlling  facts  on 
which  the  suit  is  based  are  substantially  and 
briefly  as  follows:  Tbe  plaintiff  is  a  native 
of  Norway,  where  she  lived  until  the  fall 
of  1899.  Her  father  and  an  uncle  came  to 
Iowa  prior  to  that  time,  and  in  May,  1890, 
tbe  ancle  went  to  Norway,  returning  to  this 
country  In  the  early  days  of  October,  ac- 
companied by  the  plaintiff,  her  mother,  and 
a  brother  and  sister ;  the  latter  12  years  of 
age.  Tbe  plaintiff  was  then  23  years  old. 
When  the  party  left  Cedar  Rapids  on  the 
defendant's  train,  the  plaintiff,  her  mother, 
and  sister  occupied  seats  together  in  one 
coach,  and  the  uncle  and  her  brother  were 
In  another  coach  of  the  same  train.  Their 
destination  was  Larchwood,  Iowa.  The  train 
left  Cedar  Rapids  about  midnight,  and  the 
evidence  tends  to  show  that  during  the 
remainder  of  the  night  Dye,  the  brakeman 
charged,  with  tbe  act  was  very  attentive 
and  pleasant  to  the  plaintiff  and  her  sister, 
several  times  stopping  to  chat  with  them, 
although  they  could  understand  nothing  that 
he  said.  About  6  o'clock  in  the  morning, 
while  it  was  yet  dark,  the  plaintiff  went  to 
a  toilet  room  in  the  rear  end  of  the  car, 
and  she  claims  that  immediately  after  she 
entered  It  and  closed  the  door.  Dye  opened 
the  door,  went  In,  and  shut  and  bolted  the 
door,  and  that  he  then  by  putting  her  in 
gjeat  fear,  and  by  preventing  her  attempted 
outcry,  had  sexual  Intercourse  with  her. 
After  the  consummation  of  the  act  Dye  left 
the  toilet  room  at  once,  and  in  a  very  few 
minutes  thereafter  the  plaintiff  returned  to 
her  seat  In  the  car.  She  made  no  complaint 
to  any  one,  and  neither  her  mother  or  her 
father  knew  of  tbe  transaction  until  about 
two  months  thereafter,  when  their  family 
physician  discovered  that  she  was  enceinte, 
and  so  informed  them.  She  says,  however, 
that  at  about  that  time  she  told  her  sister 
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what  had  hnppened  on  the  train.  She  gave 
birth  to  a  child  on  the  28th  of  June,  1900. 

In  this  eounectlon  we  may  as  well  dispose 
of  the  appellant's  contention  that  the  verdict 
is  not  supported  by  snfflcient  evidence.  It 
may  well  be  conceded  that  the  case  made  by 
the  plaintiff's  own  testimony  presents  some 
rather  nnusual  features;  but,  notwithstand- 
ing this  concession.  If  it  be  true  that  sexual 
intercourse  was  accomplished  by  putting  her 
in  fear  and  by  preventing  an  outcry  while 
It  was  being  attempted  and  consummated,  she 
should  recover.  Wuile  the  ordinary  female 
who  has  been  ravished  will  make  the  fact 
known  to  her  family  or  friends  at  the  very 
earliest  possible  moment,  complaint  is  not 
always  made,  anu  we  have  repeatedly  held 
that  conviction,  in  criminal  cases  charging 
rape,  Is  proper  though  no  complaint  be  made. 
In  other  words,  absence  of  complaint  Is 
not  conclusive,  but  the  jury  are  to  consider 
all  of  tbe  facts  and  circumstances  surround- 
ing and  connected  with  the  transaction,  in- 
cluding the  age,  intelligence,  and  experience 
of  the  Injured  party.  State  v.  Cross,  12  lowa^ 
06,  78  Am.  Dec.  51S. 

In  addition  to  denial  of  the  alleged  trans- 
action in  the  toilet  room.  Dye  testified  that, 
owing  to  an  Injury  to  his  penis  received  in 
1881,  he  had  never  since  that  time  had  an 
erection  or  been  able  to  have  sexual  inter- 
counw.  Hla  wife  also  testified  to  the  same 
effect  This  testimony  was  not  conclusive, 
however.  Dye  would,  of  course,  shield  him- 
self as  far  a*  possible,  and  the  jury  was  not 
bound  to  believe  the  wife  rather  than  the 
plaintiff.  The  smiles  and  the  attention  be- 
stowed on  the  plaintiff  and  ber  sister  by  Dye 
during  the  night  journey  north  from  Cedar 
Rapids  an  not  Indicative  of  copulative  in- 
capacity, and  we  are  not  greatly  surprised 
that  the  jtiry  did  not  fully  credit  the  testi- 
mony he  offered  on  the  subject.  The  question 
was  for  the  jury,  and  the  verdict  as  to  the 
oommlssion  of  the  act  by  Dye,  is  sufficiently 
Buppcwted  by  tte  aridence.  The  appellant 
urgw  that  its  request  for  a  directed  verdict 
should  bare  been  granted  because  the  cause 
of  action  aet  out  in  the  petition  could  not 
be  malntalnad  against  It  It  is  conceded  by 
appellant  that,  if  Dye  made  an  assault  upon 
the  plaintiff  while  she  was  a  passenger  on 
Its  train,  a  cause  of  action  would  arise  for 
a  breach  of  the  Implied  duty  to  furnish  her 
protection  during  such  time;  but  it  Is 
said  that  the  basis  of  ber  claim  is  that  the 
defendant  through  its  agent,  committed  a 
criminal  assault  upon  ber.  It  is  true  the  pe- 
tition alleges  an  assault  amounting  to  rape, 
but  at  the  same  time  It  makes  other  allega- 
tions presenting  a  cause  of  action  concededly 
maintainable.  It  alleges  that  the  plaintiff 
was  a  passenger  on  the  defendant's  train, 
and  that,  while  It  was  transporting  her,  one 
of  Its  servants  or  agents  committed  the  act 
complained  of.  It  Is  shown  without  ques- 
tion that  Dye  was  one  of  the  appellant's 


servants  engaged  in  the  operation  of  the  train 
in  question,  and.  If  be  committed  the  as- 
sault complained  of,  the  appellant  Is  liable 
to  respond  therefor  because  of  its  duty  to  Its 
passengers.  3  Thompson  on  Negligence,  { 
8184;  2  Shearman  &  Redfleld  on  Negligence, 
!  513,  and  cases  cited;  Garvik  v.  Railway  Co., 
124  Iowa,  601,  100  N.  W.  498,  the  first  ap- 
peal in  this  case;  McKinley  v.  Railroad  Co., 
44  Iowa,  314,  24  Am.  Rep.  748 ;  Johnson  v.  C. 
R.  I.  4  P.  R.  Co.,  68  Iowa,  848,  12  N.  W. 
329;  Lewis  v.  Schultz,  98  Iowa,  841,  67  N.  W. 
266;  Ooddard  v.  Grand  Trunk  Ry.  C3o.,  57 
Me.  222,  2  Am.  Rep.  39. 

It  Is  further  said  that  there  was  error  in 
not  submitting  to  the  jury  the  question  of 
the  plaintUTs  contributory  negligence.  No 
such  instruction  was  necessary  under  the  rule 
announced  in  Bryan  v.  C.  R.  I.  &  P.  Ry.  Co., 
63  Iowa,  464,  19  N.  W.  295.  But  were  the 
rule  otherwise,  there  was  no  conflict  in  the 
testimony  as  to  what  took  place  between  the 
plaintiff  and  Dye  In  the  toilet  room,  and,  if 
they  were  there  together,  the  evidence  con- 
clusively shows  that  the  plaintiff  did  nothing 
to  contribute  to  her  injury.  Just  what  acts 
on  the  part  of  the  plaintiff  would  amount  to 
contributory  negligence  in  a  case  of  this 
nature  are  not  pointed  out  The  court  in- 
structed that  if  she  consented  to  the  inter- 
course, she  could  not  recover,  and  it  la 
quite  evident  that  wtiatever  she  may  have 
failed  to  do  after  the  wrong  was  committed 
was  ImmaterlaL 

Instructions  4  and  6  are  criticised,  but  we 
tbink  unjustly  so.  The  fourth  told  the  jury 
that  it  was  the  duty  of  the  defendant  to  ex- 
ercise the  highest  degree  of  care  towards 
the  plaintiff  while  she  was  a  passenger  on 
Its  train,  and  that,  if  she  was  assaulted  by 
one  of  the  appellant's  servants  during  said 
time,  it  was  liable  for  such  assault  The 
Instruction  is  In  line  with  the  rule  of  law 
governing  the  case,  and,  unless  we  indulge  in 
undue  technicality  as  to  the  issue  presented 
by  the  petition,  no  fault  Can  be  found  there- 
with. Testimony  taken  on  other  trials  of 
the  case  was  used  by  both  sides,  and  the 
court  instructed  that  it  was  to  be  treated 
and  considered  by  the  jury  and  given  the 
same  effect  as  if  the  same  witnesses  had 
testified  in  open  court  There  was  no  error 
in  so  instructing.  It  is  contended  that  the 
court's  statement  of  the  issues,  in  connec- 
tion with  its  eighth  Instruction,  autliorlxed 
the  jury  to  award  damages  for  time  lost  in 
caring 'for  the  child.  The  statement  of  the 
issues  did  not  fairly  imply  that  the  plaintiff 
was  asking  such  damage,  and  the  instruc- 
tion told  the  Jury  only  that  it  might  award 
damages  for  the  loss  of  time  sustained  by 
reason  of  Dye's  conduct  There  is  no  merit 
in  the  complaint 

The  verdict  and  judgment  were  for  J8,000, 
and  it  is  urged  that  the  verdict  Is  so  excess- 
ive as  to  indicate  passion  and  prejudice  on 
the  part  of  the  jury.    Considering  the  entire 
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record  before  ob,  we  are  agreed  that  the  re- 
covery Is  excessive;  but  we  agree  fur- 
ther that  the  amount  found  by  the  Jury  does 
not  necessarily  Indicate  Improper  Influence: 
There  is  some  evidence  tending  to  sliow 
physical  disability  on  account  of  the  birth  of 
the  child,  and  testimony  tending  to  show 
some  mental  pain  and  suffering.  On  the 
other  hand,  the  plaintiff  herself  testlfled  to 
conditions  existing  since  the  Injury,  strongly 
indicating  that  her  mental  anguish  on  ac- 
count of  the  outrage  was  neither  great  nor 
lasting.  Indeed,  her  failure  to  make  it 
Icnown  until  her  condition,  the  result  of  the 
intercourse,  was  discovered,  negatives  the 
thought  of  great  indignation  and  mental  suf- 
fering. The  Jury  may  have  acted  in  per- 
fect good  faith  in  finding  that  the  assault 
was  made  by  Dye  as  claimed,  and  still  not 
have  analyzed,  as  carefully  as  we  have  tried 
to  do.  the  evidence  as  to  the  damage  suffered 
on  account  thereof.  The  Judgment  should  be 
reduced  to  $3,000.  If  the  plaintiff  shall  elect, 
In  a  writing  filed  with  the  clerk  of  this  court 
within  30  days,  to  accept  such  sum  in  full 
satisfaction  of  her  claim  for  damage  against 
the  defendant,  the  case  will  stand  affirmed; 
•therwlse  it  will  be  reversed. 
Affirmed  on  condition. 


HOFFMAN-BRUNBR  GRANITE  GO.  t. 

STARK. 
(Snpreme  Court  of  Iowa.     July  12,  1906.) 

1.  JuDOMiirr— Datk   of   Entbt— Gobbection 
or  Recobd. 

If  the  record  as  made  of  a  judgment  does 
not  show  the  date  of  actual  entry,  the  trial 
court  on  motion,  even  after  an  attempted  appeal, 
sboald  correct  it,  on  a  ahowing  aa  to  the  actual 
date  when  entry  was  made,  to  show  such  date. 
[E^  Note. — For  cases  in  point,  see  vol.  SO, 
Cent.  IMg.  Judgment,  {  619.] 

2.  Apveai^-Betobb  Entbt  or  Judomxnt. 

An   arneal   before  actual   entry  of   record 
of  the  Jndgment  is  premature. 

[Ek).  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  |  1877.] 

Appeal  from  District  Court,  Linn  County; 
Wm.  6.  Thompson,  and  B.  H.  Miller,  Judges, 

Action  to  recover  the  purchase  price  of  a 
monument  Defense,  a  general  denial.  Ver- 
dict for  defendant,  and  plaintiff  appeals. 
Defendant  also  appeals  from  a  ruling  upon 
a  motion  to  correct  the  record  In  the  court 
below.  Plaintiff  will  be  called  "appellant" 
Reversed  on  defendant's  appeal.  PlaintUTs 
apx)eal  dismissed. 

C.  W.  Bingham,  for  appellant  Voris  & 
Haas,  for  appeUea 

DEEMBR,  J.  We  do  not  find  It  necessary 
to  consider  the  case  attempted  to  be  pre- 
sented by  plaintiff  on  Its  appeal,  for  rea- 
sons which  will  hereinafter  appear.  After 
verdict  for  defendant  plaintiff  filed  a  mo- 
tion for  a  new  trial,  and  upon  the  Judge's 
calendar  or  memorandum  book  Is  found  the 


following  entry:  "Dec.  14,  1904  Motion 
for  new  trial  overruled.  Plaintiff  excepts. 
Judgment  en  the  verdict  for  costs  against 
plaintiff.  Clerk  assess."  Of  record  under 
date  of  December  14,  1004,  appears  a  Judg- 
ment entry  in  accord  with  this  direction. 
Plaintiff  served  notice  of  appeal  December 
19,  1904.  Thereafter,  and  on  September  2, 
1906,  defendant  filed  a  motion  In  the  dis- 
trict court  to  correct  the  record,  and  after 
hearing  that  motion  the  trial  court  made  the 
following  finding  and  order,  which  was  duly 
entered  of  record;  "The  court,  being  fully 
advised  and  satisfied  in  the  premises,  finds 
the  facts  as  follows:  That  on  the  17th  and 
18th  days  of  November,  1904,  at  the  regular 
November,  1904,  term  of  this  court,  there 
was  a  trial  to  a  Jury  In  the  said  cause, 
resulting  In  a  verdict  for  the  defendant 
which  verdict  was  returned  into  court  on 
the  19th  day  of  November,  1904.  That 
thereafter  plaintiff  filed  a  motion  for  a  new 
trial,  which  motion  was  overruled  by  the 
court  at  said  November  term,  on  the  14th 
day  of  December,  1904,  as  shown  by  the 
minutes  on  the  Judge's  calendar,  and  Judg- 
ment ordered  against  plaintiff  for  costs; 
said  entry  In  the  Judge's  calendar  being  as 
follows:  'Dec.  14,  1904.  Motion  for  new 
trial  overruled.  Plaintiff  excepts.  Judg- 
ment on  the  verdict  for  costs  against  plain- 
tiff. Clerk  assess.'  That  the  clerk  made 
no  actual  entry  In  the  district  court  record, 
pursuant  to  said  order  contained  in  the 
Judge's  calendar,  until  on  or  about  the  15th 
day  of  February,  1905,  at  which  time  the 
said  minutes  were  written  up,  extended,  and 
formally  entered  and  spread  upon  the 
district  court  records,  as  appears  In  volume 
28,  on  pages  36  and  37  thereof.  That  prior 
to  the  16th  day  of  February,  1906,  the  only 
evidence  of  said  Judgment  appeared  In  the 
minutes  on  said  Judge's  calendar,  except  an 
entry  in  the  combined  appearance  docket 
judgment  docket  and  fee  book,  in  the  fol- 
lowing words  and  figures:  'Judgment  ren- 
dered against  Hoffman-Bruner  Oranlte  Co. 
Date  of  Judgment.  Dec.  14th,  1904.  Costs. 
$34.5a— and  on  the  lien  index.  That  the 
district  court  record,  as  made  up  by  the 
clerk  for  said  November,  1904,  term,  had  not 
yet  been  signed  and  approved  by  any  Judge 
at  the  time  this  motion  was  submitted. 
That  the  record  of  said  Judgment  as  enter- 
ed, and  as  appears  in  said  volume  28,  at  the 
pages  aforesaid,  was  made  by  the  clerk  as 
of  the  date  of  the  minutes  on  the  Judge's 
calendar.  The  foregoing  Is  regarded  as 
established  by  the  evidence  introduced,  If 
the  same  is  competent  to  dispute  the  recitals 
of  the  record  itself;  if  not  competent  then 
such  facts  are  not  established.  The  court 
concludes,  as  a  matter  of  law,  that  It  is  the 
duty  of  the  clerk  to  enter  judgments  as  In 
this  case,  as  of  the  date  appearing  upon  the 
minutes  of  the  Judge's  calendar,  and  al- 
though the  clerk  in  this  Instance  did  not  in 
fact    extend    the    minutes    and    enrer    and 
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spread  tba  Judgment  upon  the  district  court 
record  until  February  15,  1905,  It  was  his 
duty  to  make  the  entry  of  judgment  aa  of 
date  December  14^  1904,  the  date  when  the 
judgment  waa  ordered  by  the  judge.  The 
judgment  record  therefore  BpeakB  truly,  and 
no  error  or  mistake  1b  ahown,  and  therefore 
there  is  nothing  to  correct  Accordingly 
the  defendant's  motion  to  correct  judgment 
herein  Is  overruled.  To  which  ruling  the 
defendant  excepts."  EYom  this  defendant 
appeals,  and  he  further  inalsts  that  we  have 
no  jurisdiction  of  plalntlfTa  appeal. 

It  is  a  well-recognlzed  nile  of  this  court 
that  an  appeal  will  not  lie  from  the  judg- 
ment of  an  Inferior  court  until  that  judg- 
ment has  been  entered  of  record;  In  other 
worda,  that  there  Is  no  appealable  Judg- 
ment until  It  Is  entered  of  record.  Kennedy 
▼.  Bank.  119  Iowa,  123,  93  N.  W.  71 ;  Martin 
▼.  Martin,  126  Iowa,  73,  99  N.  W.  719; 
Stutsman  ▼.  Sharpless,  126  Iowa,  336,  101 
N.  W.  106;  See,  also,  Oallanan  v.  Votruba, 
104  Iowa,  672,  74  N.  W.  18,  40  L.  B.  A.  376, 
•66  Am.  St.  Bep.  638;  Balm  t.  Nunn,  63 
Iowa,  643,  10  N.  W.  810.  And  the  rule  Is 
Just  as  well  settled  that  the  memorandum 
made  by  the  Judge  on  his  calendar  Is  neither 
a  judgment  nor  the  entry  thereof.  See  cases 
last  above  cited.  The  abstract  of  a  judgment 
Is  not  an  appealable  Judgment,  and  of  course 
the  index  thereof  Is  not  See  same  cases 
and  Case  v.  Plato,  64  Iowa,  64,  6  N.  W.  128 ; 
Baxter  v.  Prltchard,  113  Iowa,  422,  85  N.  W. 
•633;  Winter  v.  Coulthard,  94  Iowa,  312,  62 
N.  W.  732;  Moore  v.  McKlnley,  60  Iowa, 
S67,  14  N.  W.  768.  When  we  find  a  judg- 
ment of  court  duly  entered  of  record,  we 
must  for  the  purposes  of  appeal,  unless  there 
te  something  to  the  contrary  which  we  may 
properly  consider,  treat  the  date  given  for 
the  rendition  of  the  judgment  as  the  correct 
■one.  DeWolfe  v.  Taylor,  71  Iowa,  648,  33 
N.  W.  154 ;  Gardner  v.  Bailroad,  68  Iowa,  588, 
■27  N.  W.  768;  Buck  v.  Holt,  74  Iowa,  294, 
S7  N.  W.  877.  Ordinarily  the  clerk,  when 
entering  a  judgment  of  record,  should 
follow  the  memorandum  made  by  the  Judge 
■on  his  calendar,  not  only  with  reference  to 
the  substance  thereof,  but  also  as  to  date, 
T)ecause  for  many  purposes  the  judgment 
when  recorded,  relates  back  to  the  time  of 
the  oral  or  written  pronouncement  thereof 
t3y  the  court  But  for  the  purposes  of  appeal 
the  Judgment  has  no  validity  until  actually 
-entered  of  record,  and  In  such  cases  the  rec- 
ord should  show  the  date  of  entry.  See 
cases  hitherto  cited.  This  may  also  be  nec- 
essary In  other  cases,  as  where  execution 
Issues.  If  the  record  as  made  does  not  show 
-the  date  of  actual  entry,  the  district  court 
on  motion,  even  after  an  attempted  appeal 
to  this  court,  has  power  and  It  Is  its  duty 
to  correct  It  upon  a  showing  as  to  the  actual 
date  when  the  entry  was  made.  Beynolds 
V.  Sntllft,  71  Iowa,  649,  32  N.  W.  502; 
Brier  v.  Railroad  Co..  66  Iowa,  602,  24  N.  W. 
•-232;    Porter  t.  Butterfleld,  116  Iowa,  725, 


89  N.  W.  199;  De  Wolfe  T.  Taylor,  rapra; 
Gardner  v.  Bailroad,  68  Iowa,  688,  27  N.  W. 
768 ;  State  Bank  v.  Batcllffe,  111  Iowa,  662. 
82  N.  W.  1011 ;  Mazon  v.  Railroad,  67  Iowa, 
226,  26  N.  W.  144. 

For  some  purposes  an  entry  of  Judgment 
will  relate  back  to  the  time  when  It  is  ac- 
tually ordered,  but  not  for  all,  and  surely 
not  for  the  purposes  of  an  appeal ;  and  it  Is 
also  held  that  an  order  for  a  Judgment  entry 
nunc  pro  tunc  cannot  be  made  to  relate  back 
for  the  purposes  of  an  appeal.  Day  v. 
Goodwin,  104  Iowa,  376,  73  N.  W.  864.  65  Am. 
St  B^.  465;  Doughty  t.  Meek,  105  Iowa, 
18,  74  N.  W.  744,  67  Am.  St  Bep.  282 ;  Van 
Fleet  T.  Phillips,  11  Iowa.  661;  and  cases 
heretofore  cited.  Having  found  the  facts 
above  recited  upon  the  motion  to  correct 
the  record,  the  trial  court  should  have  di- 
rected the  clerk  to  recite  upon  the  record 
that  this  Judgment  was  not  In  fact  entered 
of  record  until  February  16,  1906.  In  a 
sense,  of  course,  this  does  now  appear,  and 
is  shown  by  the  entry  of  the  ruling  on  the 
motion;  but  the  concluding  part  of  that  en- 
try is  misleading,  if  not  absolutely  wrong, 
in  that  it  finds  that  the  record  speaks  the 
truth.  Presumptively  that  record  waa  made 
on  the  day  it  bears  date,  which  Is  not  In  ac- 
cord with  the  fact,  and  the  trial  court 
should  have  so  found  and  entered  its  finding 
of  record.  Even  if  we  treat  this  entry  in 
ruling  upon  the  motion  as  correct  it  shows 
that  the  entry  of  an  appealable  Judgment 
was  not  made  until  February  16, 1905;  and, 
If  that  be  true,  plalntlfTs  appeal  is  prema- 
tiu-e,  and  It  should  be  dismissed.  But  we 
think  the  trial  court  (Judge  Miller  presid- 
ing) should  have. directed  the  clerk  to  naake 
of  record  a  finding  that  the  record  of  the 
Judgment  does  not  speak  the  truth,  in  that 
It  was  not  entered  in  fact  until  about  Feb- 
ruary 15th.  In  other  words,  the  motion 
to  correct  the  record  should  have  been  ena- 
tained,  and  not  overruled. 

Of  the  many  eases  cited  by  plaintiff  upon 
this  proposition,  none  are  In  point  In  City 
of  Burlington  v.  Fear,  116  Iowa,  299,  89  N. 
W.  1074,  an  appealable  Judgment  was  en- 
tered of  record  on  the  very  day  it  waa  or- 
dered. PlaintiCT  then  appealed,  but  Its 
appeal  was  too  late.  It  then  moved  for  a 
substituted  entry  of  judgment,  showing  Its 
rendition  three  days  later  than  the  date 
when  the  original  was  entered.  The  motion 
was  denied.  That  case  simply  holds  that 
the  substitute,  even  if  allowed,  should  not 
bear  a  later  date  than  the  one  on  which  the 
original  Judgment  was  in  fact  entered  of 
record.  Manifestly  this  was  correct  and 
In  no  manner  contrary  to  the  rules  hither- 
to announced.  Carter  v.  Sherman,  63  Iowa, 
689,  16  N.  W.  707.  is  in  line  with  our  c»n- 
cluslon  in  the  present  case.  Coffey  v.  Qam- 
ble,  117  Iowa,  548,  91  N.  W.  813,  and  MTent- 
zer  v.  Davis,  109  Iowa,  628,  80  N.  W.  557, 
are  not  In  point  as  they  Involved  different 
statutes    and    different   proceedings.      Cases 
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felaHng  to  entries  nunc  pro  tunc  bave  no 
'bearing  upon  the  question  here  inTolved.  No 
nnnc  pro  tunc  order  was  asked,  and,  if  It 
bad  been,  each  entry  woald  have  bad  no 
bearing  npon  tbe  issue  as  to  what  Is  an 
appealable  judgment,  and  as  to  when  the 
time  for  taking  an  appeal  begins  to  run. 
Tbe  order  upon  the  motion  to  correct  is 
wrong,  and  In  any  erent  plalntUTs  appeal 
•bonid  be  dismissed. 

On  defendant's  appeal,  reversed;   and  on 
plaintiff's  appeal,  dismissed. 


AHLERS  V.  HARRISON. 
(Sopreme  Court  of  Iowa.    July  12,  1906.) 

1.  DaKAOKS— litqUIDATKD   Daicaqes— Bhvobo 

IHO  AOBKEVEKT. 

The  provision  for  liquidated  damages.  In  a 
contract  by  wliich  one  trading  land  at  the 
agreed  price  of  $6,400  agrees  to  sell  it  for 
the  puTchaaer  within  two  years  for  $6,400  and 
Intereat,  less  rents  received,  failing  in  which 
be  agrees  to  pay  the  purchaser  $1,000  as  liqui- 
dated damages,  may  be  enforced  with  out  any 
proof  as  to  the  actual  damages. 

2.  ComsAOTS— AoBEBioiNT  TO  Seix  Lard  fob 
OwifKR— Action— Defkn  sks. 

A  mortgage  placed  on  land  by  the  pur- 
chaser, not  having  stood  in  the  way  of  a  sale 
«f  the  land,  furnishes  no  defenses  to  an  ac- 
tion for  liquidated  damages  which  the  vendor 
agreed  to  pay  if  within  a  certain  time  he  did 
not  resell  the  land  for  the  purchaser  for  a 
certain  amount. 

Appeal  from  District  Court,  Black  Hawk 
County;    Franklin  C.  Piatt,  Judge. 

Salt  on  a  bond.  Judgment  for  tbe  defend- 
ant, from  wblcb  tbe  plaintiff  appeals.  Be- 
Tersed. 

Gates  &  lilffring  and  Mnllan  ft  Pickett, 
for  appellant.  Hlldebrandft  Feely  and  Miller 
A  Williams,  for  appellee. 

8HEBWIN,  J.  Tbe  defendant  traded  a 
half  section  of  Dakota  land  to  tbe  plaintiff  at 
the  agreed  price  of  $6,400,  and  at  the  same 
time  executed  a  contrsct  and  bond  agreeing 
to  sell  tbe  same  land  for  tbe  plaintiff  within 
two  years  for  the  snm  of  6,400,  with  Inter- 
est at  6  per  cent.,  less  rents  received  from 
tbe  land  during  tbe  Intervening  time.  The 
«ontract  provided  that,  if  sale  was  not  made 
as  agreed,  the  defendant  was  to  pay  tbe  plain- 
tiff the  sum  of  $1,000  In  cash  as  liquidated 
damages.  Sale  was  not  made,  and  this  suit 
was  brought  to  reform  the  contract  and  to 
recover  thereon.  The  land  in  question  was 
Intersected  by  a  railroad,  and  tbe  defendant's 
deed  thereto  was  subject  to  tbe  right  of  way, 
wMle  the  contract  tmder  which  he  undertook 
to  sell  the  same  for  the  plaintiff  was  silent 
as  to  tbe  right  of  the  railroad  company. 
The  plaintiff  asked  that  It  be  reformed  to 
correspond  with  tbe  fact  and  tbe  Intention 
«f  the  parties  in  relation  thereto.  This  was 
done,  and  tbe  trial  court  also.  In  effect,  found 
that  the  contract  provided  for  liquidated 
-damages,  but  refused  to  enforce  tbe  same  be- 


canse  a  "strict  enforcement  of  tbe  agreement 
to  pay  $1,000  liquidated  damages  would  be 
oppressive  and  Inequitable,  In  tbe  absence 
of  proof  that  plaintiff  suffered  actual  dam- 
ages approximating  the  amount  named  in 
tbe  contract 

The  defendant  does  not  appeal,  and  hence 
tbe  only  question  before  ns  is  whether.  In 
Tiew  of  all  of  tbe  circumstances,  the  damage 
agreed  upon  is  so  unreasonable  that  a  court 
of  equity  will  not  enforce  the  contract  In 
considering  this  question  It  must  always  be 
borne  In  mind  that  parties  capable  of  con- 
tracting are  bound  by  their  contracts  In  these 
cases  Just  as  they  are  in  any  other  cases, 
and  where  tbe  contract  is  clear  and  certain 
and  tbe  Intent  of  the  parties  plain,  equity, 
no  more  than  law,  will  Interfere  and  make  a 
new  contract  for  tfaem.  A  contract  that  baa 
been  deliberately  entered  Into  should  and 
will  be  enforced,  unless  the  bargain  be  so 
"unconscionable  as  to  warrant  the  presump- 
tion of  fraud,  imposture,  or  undue  Influence." 
Cases  cited  and  reviewed:  Sun  Printing  ft 
Publlsblng  Co.  Ass'n.  v.  Moore,  183  U.  S.  642, 
22  Sup.  Ct  240,  46  L.  Ed.  366;  Sanford  v. 
First  National  Bank,  94  Iowa,  680,  63  N.  W. 
459;  De  Graff,  Vriellng  ft  Co.  v.  Wlckbam, 
89  Iowa,  720,  62  N.  W.  608,  67  N.  W.  420. 

Here  there  was  a  question  as  to  tbe  amount 
of  cash  that  could  be  obtained  from  tbe  land 
that  tbe  defendant  desired  to  trade  to  tbe 
plaintiff.  The  defendant  represented  that 
the  land  was  worth  $6,400,  and  that  it  would 
sell  for  said  sum  within  two  years,  and  to 
Induce  the  plaintiff  to  deal  with  him  be  con- 
tracted to  sell  it  for  said  snm  and  interest 
thereon,  or  to  pay  tbe  plaintiff  tbe  sum  of 
$1,000.  Tbe  general  market  value  of  tbe 
land  was  not  In  controversy,  and  there  was 
no  contract  as  to  that  The  contract  was 
to  make  a  sale,  and  this  tbe  defendant  was 
unable  to  do.  That  there  was  uncertainty 
as  to  tbe  amount  for  which  the  land  would 
sell  is  best  evidenced  by  the  failure  to  sell 
for  the  stipulated  price,  and  there  can  be 
no  doubt  that  t)oth  parties  so  understood  the 
matter,  nor  that  the  defendant  deliberately 
decided  to  take  the  chance  and  make  tbe 
stipulated  payment  If  he  failed  to  effect  a 
sale.  Tbe  Intent  and  meaning  here  is  un- 
mistakable. The  damage  was  settled  and 
ascertained  to  be  $1,000,  and  there  Is  no  sound 
reason  either  in  equity  or  In  law  why  the 
party  who  has  breached  his  contract  should 
not  respond  as  he  has  agreed.  Relying  upon 
the  contract  as  he  might,  the  plaintiff  was 
not  bound  to  go  into  tbe  question  of  actual 
damage.  Sanford  y.  Bank,  supra;  De  Graff, 
V.  ft  Co.  V.  Wickbam,  supra. 

Moreover,  the  answer  presents  no  Issue 
as  to  the  unreasonableness  of  the  contract 
The  defense  made  on  this  branch  of  tbe  case 
is  that  the  simi  named  was  Intended  as  a 
penalty  Instead  of  liquidated  damages.  No 
other  questions  require  consideration.  The 
mortgage  placed  on  the  land  by  tbe  plaintiff 
did  not  stand  in  the  way  of  the  defendant's 
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sale  thereof  and  fumlBhes  no  defense  to 
this  suit.  The  plaiutUf  is  entitled  to  recover 
as  claimed  In  his  petition,  and  the  case  is  re- 
versed and  remanded  for  a  Judgment  In  har- 
mony with  this  opinion,  or  the  plaintiff  may, 
if  be  elect  so  to  do,  have  a  Judgment  In  this 
court. 
Reversed. 


SCHOMBERG    v.    LONO. 

(Supreme  Oourt  of  North  Dakota.     May  22, 

1906.) 

1.  AffkaIt— Rkcokd. 

One  alleging  error  has  the  burden  of  pre- 
aenting  a  record  upon  which  it  may  be  reviewed. 
[Ed.   Note. — For  cases  in  point,  see  vol.   3, 
Cent  Dig.  Appeal  and  Error,  |  3670.] 

2.  Saub— Stateuent  or  Oabx. 

Upon  an  appeal  from  the  Judgment,  an 
order  of  the  district  court  taxing  costs  can  only 
be  reviewed  upon  a  statement  of  case  contain- 
ing the  record  upon  which  the  oourt  acted 
In  making  the  order. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ransom 
Coun^;  Frank  P.  Allen,  Judge. 

Action  by  J.  H.  Schomberg  against  C.  A. 
Long.  Action  dismissed  on  appeal,  on  motion 
of  plaintiff.  From  an  order  taxing  the  costs, 
plaintiff  appeals.    Affirmed. 

O.  8.  Sera,  for  appellant  Rourke,  Kvello 
&  Adams  and  Henry  B.  Thompson,  for  re- 
spondent 

TOUNO,  J.  This  case  is  brought  here  upon 
plaintiff's  appeal  from  a  part  of  the  Judg- 
ment, and  for  the  sole  purpose  of  reviewing 
the  order  of  the  district  court  taxing  the 
costs.  It  appears  from  the  abstract  that  the 
case  was  commenced  In  Justice  court  Upon 
plalntifTs  application,  a  change  of  venue 
was  taken  to  another  Justice,  before  whom 
the  case  was  tried.  The  defendant  then  ap- 
pealed to  the  district  court  The  plaintiff 
moved  to  continue  the  case  over  the  term  for 
which  it  was  set  for  trial.  The  motion  hav- 
ing been  denied,  plaintiff  moved  to  dismiss 
the  case  without  prejudice.  The  motion  was 
granted,  with  costs  and  disbursements  of  both 
courts  to  the  defendant,  and  Judgment  was 
entered  accordingly.  The  clerk  taxed  the  costs 
at  $77.65.  Upon  plaintiff's  application  to 
the  district  court  to  review  the  taxation,  the 
court  made  its  order,  upon  notice  and  after  a 
hearing,  allowing  the  same.  The  order,  so 
far  as  material,  is  as  follows:  "Said  appeal 
of  plaintiff  was  heard  upon  the  affidavit  of 
Alfred  W.  Kvello  and  O.  S.  Sem,  •  •  • 
and  upon  all  the  flies  and  records  In  this 
case.  *  *  •  The  court  having  read  the 
record,  and  having  heard  counsel,  and  being 
fully  advised  in  the  premises,  •  •  •  It  is 
ordered  that  the  defendant  have  costs  of  Jus- 
tice and  district  court  in  the  sum  of  $77.05." 

Appellant's  brief  contains  13  assignments 
of  error  directed  to  various  Items  which  he 
claims  should  not  have  been  allowed.  These 
include  the  fees  of  certain  witnesses  and  por- 


tions of  the  clerk's,  sberifTs,  and  Justice's 
fees.  We  have  reached  the  conclusion  tbat 
the  order  cannot  be  reviewed  for  want  of  a 
sufficient  record.  J«o  statement  of  case  was 
settled.  The  appeal,  which  Is  from  the  Judg- 
ment, brings  up  only  the  Judgment  roll,  as 
defined  by  section  5489,  Rev.  C!ode8  1899.  The 
order  which  appellant  seeks  to  review  recKes 
that  It  was  heard  upon  two  certain  affidavits 
"and  upon  all  the  records  and  files  in  the 
case."  What  these  records  and  files  are  we 
can  only  conjecture.  The  abstract  contains 
copies  of  a  number  of  miscellaneous  papers, 
including  copies  of  the  Justice  dockets,  of 
subpoenas,  a  motion  for  continuance,  and  also 
two  affidavits  supporting  it,  and  a  memoran- 
dum of  costs.  None  of  these  papers  are  a 
part  of  the  Judgment  roll,  and  could  only  be 
made  so  by  a  statement  of  case.  These  docu- 
ments and  papers,  which  in  part,  at  least 
furnished  the  record  upon  which  the  order  was 
made,  are  not  therefore  us.  There  being  no 
statement  containing  the  grounds  upon  which 
the  trial  court  acted,  the  order  cannot  be  re- 
viewed. It  is  elementory  that  one  alleging 
error  has  the  burden  of  showing  it  and 
where  the  appeal  is  from  the  Judgment,  and 
the  error  does  not  appear  upon  the  Judgment 
roll  proper,  he  must  settle  a  stotement;  oth- 
erwise. It  cannot  be  reviewed.  That  an 
order  taxing  costs  cannot  be  reviewed  apon 
an  appeal  from  the  Judgment,  in  the  absence 
of  a  bill  of  exceptions  or  statement,  is  well 
settled.  Elliott,  App.  Pro.  81S;  2  Spelling. 
New  Trial  &  App.  519;  Hayne,  New  Trial  and 
Appeal,  {  197;  Gates  v.  Buckingham,  4  Cal. 
286;  Levy  v.  Getleson,  27  Cal.  686;  Dooly 
V.  Norton,  41  C&\.  439;  Kelley  v.  McKibben. 
54  CaL  192;  Williams  v.  Holmes,  7  Wis.  16S; 
Cord  T.  Southwell,  15  Wis.  211;  Ernst  v. 
The  Brooklyn,  24  Wis.  616;  Howard.  ▼. 
Richards,  2  Nev.  128,  90  Am.  Dec  520;  Urton 
V.  Luckey,  17  Jud.  213;  State  t.  Saxon,  42 
Ind.  485. 

The  presumption  is  in  favor  of  the  correc- 
tion of  the  order.  The  appellant  having  fail- 
ed to  settle  a  statement,  so  as  to  authorize 
the  review  which  he  seeks,  the  order  and 
Judgment  must  be  affirmed.   All  concur. 


HINBICKS  V.  BRADY. 

(Supreme  Court  of   South  Dakota.     July    11, 
190a) 

1.  MoBTQAaES—RKCOBn— Unrecorded  Provi- 
sions AS  to  Interest— Effect. 

Where  the  record  of  a  mortgage  described 
the  notes  to  secure  which  the  mortgage  was 
given,  and  specified  the  rate  of  Interest  which 
they  ordinarily  drew,  a  purchaser  of  the  mort- 
gaged premises  was  bound  by  a  provision  of 
the  notes  that  they  should  draw  increased  in- 
terest after  maturity,  and  that  overdue  inter- 
est payments  should  also  draw  increased  in- 
terest though  this  provision  was  not  mentioned 
in  the  record. 

2.  Brokers  —  NBaLiQBNCB—FAii.DBB  to    As- 
certain Facts. 

A  real  estate  broker  contracted  for  his 
principal  to  purchase  land  for  a  certain  amount 
and  assume  the  incumbrances  as  part  of   the 
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conaideration.  The  record  of  a  mortgage  on  the 
land,  while  showing  the  rate  of  interest  ordi- 
Darily  i>ome  b;  the  notes  secured  by  the  mort- 
gage, did  not  show  that  past-due  notes  and 
mstallments  of  interest  bore  an  increased  rate 
of  interest.  The  brolcer  did  not  ascertain  this 
fact,  and  overpaid  the  vendor  in  consequence. 
Held,  that  the  broker  was  guilty  of  negligence, 
rendering  him  liable  for  the  overpayment. 
3.  Same— AcnoK  ros  Dajiaoeb— Evidehob. 

A  real  estate  broker  in  behalf  of  his  prin- 
dpa]  made  a  contract  to  purchase  land  and 
assume  all  liens  thereon  as  part  of  the  con- 
sideration, but  failed  to  learn  of  certain  un- 
paid taxes,  and  so  overpaid  the  vendor.  In 
an  aetion  by  the  principal  against  the  broker 
to  recover  sach  overpayment,  it  was  shown  that 
the  land  had  been  sold  for  these  taxes  and  re- 
deemed by  the  plaintiCF,  but  the  certificates  of  re- 
demption mislaid.  Htid,  that  as  the  taxes  were 
prima  facie  legal,  and  their  validity  not  dis- 
pnted  by  the  vendor,  plaintiff's  failure  to  prove 
by  the  records  relating  to  the  assessment  that 
the  taxes  bad  been  let^y  assessed  did  not  pre- 
vent a  recovery. 

Appeal  from  Olrcult  Court,  Brule  Ciounty. 

Action  by  H.  W.  Hinrlcks  against  Thomas 
Brady.  Prom  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Joe  Kirby,  for  appellant  James  Brown, 
for  respondent 

CORSON,  J.  Tbla  18  an  appeal  from  a 
judgment  altered  upon  a  directed  verdict 
and  an  order  denying  a  new  trial.  The  ac- 
tion was  institoted  by  the  plaintiff  to  recover 
of  tlie  defendant  the  sum  of  $807.90  for  dam- 
ages alleged  to  have  been  sustained  byblm 
by  the  negligence  of  the  defendant  while  act- 
ing as  his  broker  in  the  exchange  of  a  tract 
of  land  owned  by  the  plaintiff  in  Brule  coun- 
ty for  a  tract  of  land  owned  by  one  La  Bean 
in  Lincoln  county.  It  appears  from  the  com- 
plaint that  the  plaintiff  was  tbe  owner  of  a 
half  section  of  land  in  Brule  county  valued, 
free  from  incumbrances,  at  $6,400,  which  was 
exchanged  by  tbe  plaintiff,  through  the  de- 
fendant as  his  broker,  to  Flora  La  Bean  for 
a  tract  of  land  in  Lincoln  county  valued  at 
$16,000,  free  from  incumbrances,  but  upon 
which  there  was  at  the  time  a  certain  mort- 
gage for  $6,8S0  and  certain  taxes  unpaid. 
This  mortgage  was  recorded,  and  In  the  rec- 
ord and  the  mortgage  itself  it  Is  specifled 
that  the  same  bore  interest  at  tbe  rate  of 
6  per  cent  per  annum,  which  mortgage  and 
taxes  plaintiff  assumed  as  a  part  of  the  pur- 
chase price  of  the  said  Lincoln  county  prop- 
erty. It  is  further  alleged  that  by  reason  of 
the  negligence  of  the  defendant  as  such  brok- 
er, in  not  ascertaining  the  fact  that  the  note 
secured  by  the  mortgage  drew  Interest  at  the 
rate  of  12  per  cent  after  due,  and  that  the 
unpaid  interest  thereon  was  to  draw  interest 
at  the  rate  of  12  per  cent  after  due,  the 
plaintiff  has  been  compelled  to  pay,  in  order 
to  release  said  mortgage  and  satisfy  said 
taxes,  the  sum  of  $807.90  over  and  above  tbe 
amount  paM  by  him  at  the  time  of  closing  up 
■neh  transaction,  and  in  addition  to  the 
amount  then  paid  under  the  computation 
of  tbe  amount  actually  due  at  that 


time  by  the  defendant.  The  defendant  in  his 
answer  admitted  that  he  assisted  in  the  ex- 
change of  the  properties  described  in  the 
complaint  that  the  plaintiff  was  tbe  owner 
of  the  Brule  county  land,  and  that  La  Bean 
was  the  owner  of  the  Lincoln  county  land 
described  In  tbe  complaint,  but  denied  all  the 
other  allegations  of  the  same.  Tbe  facts, 
substantially  as  alleged  In  the  complaint 
were  proven  on  the  trial  by  uncontradicted 
evidence,  and  the  defendant  at  the  conclu- 
sion of  the  evidence  moved  for  the  direction 
of  a  verdict  in  his  favor,  which  was  denied, 
and  thereupon  the  plaintiff  moved  for  tbe 
direction  of  a  verdict  in  his  favor.  The  mo- 
tion of  tbe  plaintiff  was  granted.  It  ap- 
pears from  the  evidence  that  tbe  defendant 
was  a  banker  In  Wortlilug,  Lincoln  cotmty, 
and  was  also  engaged  In  the  real  estate  bus- 
iness; tliat  while  acting  as  the  agent  of  tbe 
plaintiff  at  his  own  request  he  negotiated 
an  exchange  of  the  plalntUfs  property  for 
the  Lincoln  county  property,  and  the  plain- 
tiff, relying  upon  the  said  defendant  and  at 
the  request  of  the  said  defendant  in  addi- 
tion to  assuming  the  mortgage  and  taxes  be- 
fore mentioned,  and  the  transfer  of  the  Brule 
county  land,  forwarded  to  the  defendant  a 
draft  for  $1,700,  which  defendant  paid  over 
to  the  owner  of  tbe  Lincoln  county  land,  be 
assuming  that  the  interest  on  the  note  and 
mortgage  given  on  the  Lincoln  county  proper- 
ty was  for  only  6  per  cent.,  as  appeared  by 
the  record  thereof,  while  by  the  note  Itself 
the  maker  had  stipulated  to  pay,  as  before 
stated,  12  per  cent.  Interest  on  the  princi- 
pal, and  12  per  cent,  on  the  interest  after 
due,  and  as  the  note  had  been  a  long  time 
past  due,  as  well  as  certain  Interest  thereon, 
there  was  in  fact  due  upon  the  note  at  the 
time  the  amount  of  about  $660,  that  plaintiff 
was  subsequently  compelled  to  pay. 

It  Is  contended  by  tbe  appellant  that  he 
had  a  ri^t  to  rely  upon  tbe  statement  as  to 
the  Interest  the  note  bore,  made  in  the  mort- 
gage and  the  record  thereof,  and  that  the 
plaintiff  was  not  bound  to  pay  any  sum  In 
excess  of  the  amount  thus  shown  to  be  due, 
and  If  he  paid,  tbe  same  It  was  a  voluntary 
payment  on  his  part  for  which  tbe  defendant 
was  not  liable,  and  that  in  any  event  tbere 
was  no  negligence  on  his  part  in  relying  upon 
the  record.  It  Is  contended  by  the  respond- 
ent that  under  bis  agreement  to  assume  tbe 
indebtedness  of  the  mortgagor  he  was  bound 
to  pay  whatever  sum  was  at  the  time  ac- 
tually due  upon  the  note  by  Its  terms  not 
inconsistent  with  the  record,  and  that  It  was 
the  duty  of  the  defendant  as  his  agent  to 
have  ascertained  the  true  amount  due  upon 
tbe  note  at  the  time  the  transaction  was 
•closed,  and,  having  failed  so  to  do,  he  was 
guilty  of  negligence  In  tbe  management  of 
the  business  as  such  agent  and  Table  for  the 
amount  the  plaintiff  was  compelled  to  pay 
in  order  to  discharge  the  mortgage  and  taxes. 
We  are  inclined  to  take  the  view  that  the 
plaintiff  is  right  in  his  contention,  and  that 
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the  facts  being  practically  undisputed,  the 
court  properly  directed  a  verdict  In  favor  of 
the  plaintiff.  It  will  be  observed  that  there 
Is  no  question  as  to  the  amount  specified  In 
the  note,  and  that  so  far  as  the  record  stated 
the  interest  it  was  stated  correctly,  as  the 
note  before  maturity  was  drawn  to  bear  6 
per  cent  Interest  only,  and  In  our  opinion  it 
was  not  necessary  that  the  mortgage  as  re- 
corded should  specify  that  the  notes  after 
due  and  the  accrued  Interest  should  there- 
after draw  Interest  at  the  rate  of  12  per  cent, 
per  annum  in  order  to  entitle  the  mortgagee 
to  recover  the  same  as  against  the  subse- 
quent purchaser  or  Incumbrancer.  The  note 
having  been  properly  described,  and  its  or- 
dinary rate  of  Interest  and  time  of  payment 
specified,  the  note  was  fully  Identified,  and 
the  sources  of  information  for  ascertaining 
the  amount  due  upon  the  note  were  clearly 
contained  in  the  record.  It  was  the  duty  of 
the  agent,  therefore,  who  has  assumed  to  act 
as  the  brolcer  of  the  plaintiff  in  the  transac- 
tion for  a  consideration  of  $640,  as  appears 
by  the  evidence,  to  have  ascertained  from  the 
proper  parties  the  amount  actually  due  upon 
the  note  by  the  terms  thereof  before  closing 
the  transaction  for  the  exchange  of  the  prop- 
erties. 

The  question  here  presented  was  so  fully 
and  ably  discussed  by  the  Supreme  Court  of 
California,  in  Rlcketson  v.  Richardson  et  al., 
10  Cal.  330,  that  we  feel  Justified  in  quoting 
quite  largely  from  that  opinion:  "It  Is  true 
the  mortgage  does  not  describe,  or  profess  to 
describe  with  exactness,  debts  secured  by  it. 
It  describes  the  notes,  except  as  to  the  rate 
of  Interest,  and  provides  that  on  default  of 
-  payment  of  the  sums  mentioned,  with  inter- 
est at  their  maturity,  then  the  mortgagee 
may  sell  the  mortgaged  premises.  It  Is  not 
necessary  that  literal  exactness  should  be 
used  in  describing  the  Indebtedness  In  a 
mortgage  security.  If  the  description  be  cor- 
rect as  far  as  it  goes,  and  if  enough  be  said 
to  direct  the  attention  of  the  parties  dealing 
with  the  property  to  sources  of  correct  and 
full  information,  provided  that  these  per- 
sons be  not  deceived,  or  subject  to  be  mis- 
led, by  the  language  used.  It  is  true  it  bad 
been  held  in  some  cases  that  where  a  note 
Is  described  in  a  mortgage,  as  It  is  made  or 
recorded,  as  a  note  for  a  given  sum,  the 
mortgagee  cannot  set  up,  as  against  a  sub- 
sequent purchaser  or  mortgagee,  a  different 
and  larger  debt,  for  the  plain  reason  that  a 
party  dealing  with  or  in  respect  to  the  prop- 
erty from  an  Inspection  of  the  mortgage, 
contracts  in  reference  to  its  terms,  and  can- 
not be  supposed  to  know  or  suspect  that  the 
real  fact  is  different  from  the  recorded  ac- 
count of  it  But  the  question  here  is  wholly* 
different  Here  the  mortgage  not  only  as- 
serts that  the  debts  recited  in  it  bear  inter- 
est, but  at  least  inferentialiy,  that  they 
bear  a  conventional  rate  of  interest;  for 
the  mortgage  provides  for  the  payment  of  the 
Interest  accruing  at  the  time  of  the  maturity 


of  the  debts,  and  there  would  be  no  Interest 
due  then  by  the  mere  force  of  the  law,  usr 
less  it  had  been  expressly  agreed  that  the 
notes  should  bear  interest  before  they  were- 
due.  Now,  there  is  no  intendment  under 
such  laws  as  ours,  that  when  interest  is  the 
subject  of  stipulation,  any  particular  rate 
is  agreed  on.  If  there  were  any  such  pre- 
sumption, probably  the  Inference  would  be 
that  the  Interest  so  agreed  on  was  the  usual 
rate  prevailing  at  the  place  of  contract 
When  it  was  seen  that  the  notes  were  t» 
bear,  and  did  bear,  interest  and  that  tb» 
property  was  pledged  for  the  principal  and 
that  interest  aud  the  names  of  the  payees, 
the  dates,  etc.,  were  given,  it  became  the  duty 
of  a  subsequent  incumbrancer  to  Inquire  into 
the  facts  and  ascertain  them.  A  mortgage 
may  be  given  to  secure  future  advances,  and, 
of  course,  the  amount  cannot  be  Inserted  in 
the  mortgage;  and  yet  all  such  mortgages 
would  be  invalid  according  to  the  argument 
which  would  maintain  the  invalidity  of  this, 
viz.,  that  the  exact  amount  of  the  indebted- 
ness was  not  shown  upon  the  face  of  the 
paper  Itself.  So  if  a  mortgage  were  made 
as  indemnity  against  contingent  liabilities."^ 
A.  similar  view  seems  to  have  been  taken 
by  the  Supreme  Court  of  Iowa  In  the  case 
of  Fetes  V.  O'Langhlin,  62  Iowa,  532,  17  N. 
W.  764,  In  which  that  court,  In  discussing 
the  subject  says:  "The  defect  In  the  mort- 
gage consists  m  the  omission,  through  mis- 
take, probably,  to  state  the  amount  of  the- 
promissory  note  secured  by  the  conveyance. 
If  such  omission  does  not  affect  the  yalidlty 
of  the  Instrument  the  fact  that  It  occurred 
through  mistake  cannot  of  course,  defeat 
the  instrument  A  mortgage  given  as  se- 
curity for  the  payment  of  money  operates  to 
secure  the  debt  contemplated  by  the  parties, 
and  will  remain  valid  as  long  as  the  debt 
remains  unpaid.  This  is  so,  even  If  there  be 
changes  in  the  note  given  by  the  debtor  to 
the  creditor,  by  the  cancellation  of  the  note 
first  given  and  the  execution  of  a  new  one. 
So  the  mortgage  will  secure  the  increase  of 
the  debt  by  Interest  As  long  as  the  debt 
remains  unpaid  the  mortgage  is  valid.  The 
amoimt  of  the  debt  need  not  therefore,  be 
shown  upon  the  face  of  the  mortgage.  If  ref- 
erence be  made  to  other  evidence  thereof, 
from  which  the  true  amount  of  the  debt  may 
be  determined.  Were  the  rule  otherwise,  the 
increase  of  debt  by  interest,  or  Its  diminu- 
tion by  payments,  would  affect  the  validity 
of  the  instrument  The  true  amount  of  the 
debt  secured  cannot  always  be  discovered 
from  the  mortgage,  however  accurately  the 
note  may  be  described  therein.  But  If  there 
be  such  a  reference  to  the  note  and  the  party 
executing  It  as  will  direct  inquiry  which  will 
lead  to  the  discovery  of  the  amount  of  the 
debt  the  mortgage  Is  regarded  as  valid.  It 
Is  a  familiar  rule  of  the  law  that  all  In- 
struments referred  to  in  deeds  and  contracts, 
with  sufficient  explicltness  to  Identify  them, 
are  to  be  regarded  as  so  far  constituting  a 
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part  of  sacb  deeds  and  contracts  as  to  be 
read  with  them,  In  order  to  determine  tbelr 
terms  and  conditions.  In  the  case  before  ns 
the  note  secnred  by  the  mortgage  Is  referred 
toby  Its  date,  the  name  of  the  maker,  the  day 
of  its  maturity,  the  rate  of  interest  provided 
for,  and  the  time  it  becomes  payable.  Surely 
this  reference  is  sufficient  to  identify  the  note 
and  authorize  it  to  be  read  In  order  to 
determine  the  terms  of  the  mortgage.  The 
record  of  the  mortgage  imparted  notice  to 
defendant  that  the  amount  of  the  note  was  to 
be  determined  by  that  instrument  Itself,  to 
wliich  reference  was  made.  These  oonclu- 
Blons  are  supported  by  the  following  caaea: 
Kellogg  V.  Frazler,  40  Iowa,  002;  Clark  ▼. 
Hyman,  55  Iowa,  14,  7  N.  W.  886,  89  Am. 
Rep.  160;  Bourne  t.  Llttlefleld,  20  Me.  802; 
Bicketson  ▼.  Richardson,  19  Cal.  830;  Gill 
T.  Plnney's  Adm'r,  12  Ohio  Bt  88;  Tousl'ey 
T.  Tonsley,  5  Ohio  St  78;  Hnrd  v.  Robinson, 
U  Ohio  St  232;  Babcock  t.  Lisk,  57  IlL  327; 
Booth  v.  Bamum,  9  Conn.  286,  23  Am.  Dec. 
339;  Stoughton  t.  Pasco,  5  Conn.  442,  13 
Am.  Dec.  72.  See,  also,  Michigan  Ins.  Co.  ▼. 
Brown,  11  Mich.  266,  and  Webb  y.  Stone, 
24  N.  H.  282." 

The  views  expressed  by  these  courts  meet 
with  oar  approval,  and  are  supported,  in  our 
opinion,  by  the  great  weight  of  authority, 
although  counsel  for  appellant  has  called 
our  attention  to  a  few  decisions  holding  the 
contrary  view.  It  Is  further  contended  by 
the  appellant  that  there  was  no  negligence 
or  carelessness  on  the  part  of  the  defendant 
in  omitting  to  ascertain  and  deduct  from 
the  sum  of  $1,700  so  forwarded  to  him  by 
the  plaintiff  at  bis  request  the  amount  of 
taxes,  which  was  a  lien  on  the  property,  and 
the  said  excess  of  Interest;  but  this  con- 
tention on  the  part  of  the  appellant  is  clear- 
ly untenable  The  appellant  having  assumed 
to  transact  the  business  as  the  agent  of  the 
plaintiff,  and  the  plaintiff  having  relied  on 
him  to  ascertain  the  actual  amount  of  the 
liens  against  the  La  Bean  property.  It  was 
his  duty  to  ascertain  the  amount  of  such 
liens  and  to  pay  over  to  Mrs.  La  Bean  only 
the  actual  amoimt  coming  to  her,  after  de- 
ducting such  liens  and  incumbrances;  and 
as  we  have  seen  be  was  not  authorized  to 
rely  solely  upon  the  statement  of  the  amount 
due  on  the  mortgage,  contained  in  the  re- 
corded mortgage,  but  he  was  required  as 
such  agent  to  ascertain  the  amount  due  from 
the  Interested  parties,  and,  falling  to  do 
this,  be  was  guilty  of  negligence  and  care- 
lessness In  conducting  the  business  as  such 
agent  In  dlscnsslng  the  liablllly  of  an 
agent  to  his  principal,  Mr.  Mechem,  in  bis 
work  on  Agency  (section  490),  says:  "It  is 
the  dnty  of  every  agent  to  bring  to  the  per- 
formance of  his  undertaking,  and  to  exer- 
cise In  such  performance,  that  degree  of  skill, 
care,  and  diligence  which  the  nature  of  the 
nndertaking,  and  the  time,  place,  and  clr> 
cumstancee  of  the  performance  justly  and 
reasonably  demand.     A  fallnre  to  do  this, 


whereby  the  principal  suflTers  loss  or  Injury, 
constitutes  negligence  for  which  the  agent 
Is  responsible" 

It  is  further  contended  by  the  appellant 
that  there  was  no  proof  that  the  taxes  claim- 
ed to  be  due  on  the  property  and  paid  by 
the  plaintiff  were  legally  assessed,  but  this 
contention  is  clearly  nntenable  It  clearly 
appeared  from  the  evidence  of  the  plaintiff 
that  the  property  had  been  sold  for  taxes, 
and  that  in  order  to  redeem  the  same  he  was 
compelled  to  pay  the  sum  of  about  $141  to 
redeem  the  same,  though  the  certificate  of 
redemption  had  been  lost  or  mislaid  by  the 
plaintiff  and  be  was  nnable  to  produce  the 
same  at  the  trial.  The  appellant,  in  one  of 
bis  letters  to  the  plaintiff  relating  to  the 
transaction,  stated  that  there  was  about  $80 
due  for  taxes,  and  it  is  clear,  therefore,  that 
he  knew  of  the  existence  of  the  lien  of  the 
taxes  prior  to  the  closing  up  of  the  transac- 
tion; but  notwitlistanding  this  knowledge, 
be  paid  over  the  full  amount  of  the  $1,700 
to  Mrs.  La  Bean  without  deducting  any  snm 
therefrom  for  the  taxes  then  due  upon  the 
property.  The  contention  that  the  plaintiff 
failed  to  prove  by  competent  evld«ice  that 
the  taxes  bad  been  legally  assessed,  by  pro- 
ducing the  records  relating  to  the  assess- 
ment is  clearly  untenable.  The  taxes  were 
prima  facie  legal  and  a  lien  upon  the  prop- 
erty, and  so  far  as  the  record  discloses  were 
not  questioned  by  Mrs.  La  Bean.  The  plain- 
tiff, under  his  agreement,  had  assumed  to 
pay  all  liens  upon  the  property,  and  deduct 
the  amount  so  paid  from  the  amount  coming 
to  Mrs.  La  Bean.  No  evidence  was  offered 
on  the  part  of  the  appellant  justifying  or 
excusing  his  failure  to  deduct  from  the 
amount  due  Mrs.  La  Bean  the  amount  of 
taxes  and  excess  of  interest  which  the  plain- 
tiff has  been  compelled  to  pay.  The  court, 
therefore,  was  clearly  right  in  directing  a 
verdict  for  the  plaintiff  for  the  extra  amount 
of  the  payments  he  was  required  to  make 
in  order  to  free  the  property  from  Hens  and 
Incumbrances  caused  by  the  negligence  and 
carelessness  of  the  defendant 

Finding  no  error  in  the  record,  the  jndg^ 
ment  of  the  court  below  and  order  denying- 
a  new  trial  are  affirmed. 


STATE  V.  KAPELINO. 

(Supreme  Court  of  South  Dakota.     July   11, 
1906.) 

1.  Cbiminai.  Law— RacBPTioN  of  Evioenck— 
Etbwitnbsses  to  Tbansactior  —  pBonuo- 
TioN  BT  Prosecution— Necessity. 

It  is  not  necessary.  In  a  criminal  prosecu- 
tion, for  the  state  to  produce  all  its  eyewitness- 
es to  the  transaction. 

2.  Same— EvinENCB— Res  Gestx. 

Where,  in  a  prosecution  for  assault  with 
a  dangerous  weapon,  it  appeared  that  prior 
to  the  asiiault  there  was  a  hen  ted  discussion 
at  a  certain  house  between  the  persona  present, 
including  defendant,  who  engaged  in  a  con- 
troversy with  some  of  them,  but  the  person  as- 
saulted was  not  in  the  party,  evidence  aa  to  the 
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varions  conversations  taking  place  at  Budi  house 
did  not  constitute  part  of  tlie  res  gestie. 

3.  Saub—AfpeaI/— Admission  of  Evidenct— 
judiciax  dibcbbtion. 

The  admission  or  rejection  of  evidence  as 
part  of  the  res  gestte  lies  largely  in  the  dis- 
cretion of  the  trial  court,  and  its  ruling  will 
not  be  disturbed,  where  it  exercises  that  dis- 
cretion, and  the  appellate  court  cannot  clearly 
see  that  it  has  acted  erroneously  in  so  doing. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Criminal  Law,  {{  3061-3066.] 

4.  Same  —  Intoxication  as  Defenbi  —  In- 
stbuctions. 

In  a  prosecution  for  assault  with  a  danger- 
ous weapon,  the  court  properly  instructed  the 
jury  on  the  law  of  intoxication  in  the  language 
of  the  statute,  and  that  it  was  for  the  jury 
to  determine  whether  defendant's  mind  was  in 
such  condition  that  he  knew  right  from  wrong 
or  the  probable  consequences  or  result  of  his  act. 
[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  i$  1829-1832.] 

5.  Same— Repetition  op  Inbtruction. 

Where,  in  a  prosecution  for  assault  with 
a  dangerous  weapon,  the  court  correctly  charged 
'  on  the  law  of  intoxication  as  a  defense  in  the 
language  of  the  statute,  it  was  not  required 
to  repeat  the  instruction  by  giving  it  iii  the 
form  requested  by  defendant 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  i  2011.] 

6.  Same— Dkobeeb   or  Cumb— Inbtbitctionb. 

Where,  in  a  prosecution  for  assault,  the 
jury  were  authorized  by  the  evidence  to  find 
defendant  guilty  of  an  assault  with  a  deadly 
weapon,  with  intent  to  murder,  as  charged  in 
the  information,  or  of  assault  with  intent  to  do 
Iiodily  harm  with  a  sharp  or  dangerous  weapon, 
as  found  by  their  verdict,  the  court  correctly 
charged  that,  if  defendant  was  not  guilty  of 
either  of  those  offenses,  the  Jury  must  acquit 
him,  and  properly  refused  to  instruct  that  they 
might  convict  him  of  assault  and  liattery  simply. 
[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  SS  192B-1927.] 

7.  Samb. 

Where,  under  a  statute,  there  are  degrees 
of  crime,  and  the  jury  are  cliarged  with  the  duty 
of  finding  the  degree,  it  is  proper  for  the  coun 
to  instruct  in  respect  to  the  acts  necessary  to 
constitute  the  crime  in  each  degree ;  but,  where 
the  offense  charged  is  not  divided  into  degrees, 
the  court  is  not  required  to  charge  as  to  an 
offense  that  might  be  included  in  the  charge 
made,  but  which  the  evidence  would  not  war- 
rant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Oriminal  Law.  H  1923-1027.] 

Appeal  from  Circuit  Court,  Lawrence 
County. 

John  Kapelino  was  convicted  of  assault, 
and  appeals.     Affirmed. 

Joseph  B.  Moore,  for  appellant  Phllo 
Hall,  Atty.  Gen.,  Wm.  H.  Parker,  State's 
Atty.,  and  Robert  P.  Stewart,  for  the  State. 

CORSON,  J.  Upon  an  information  duly 
filed,  charging  the  plaintiff  In  error  with 
an  assault  with  intent  to  commit  murder, 
by  the  use  of  a  deadly  weapon,  he  was  con- 
victed of  the  crime  of  an  assault  with  a  sharp 
and  dangerous  weapon  with  Intent  to  do  bod- 
ily harm.  It  is  disclosed  by  the  evidence 
that  the  plaintiff  in  error,  who  will  hereafter 
be  denominated  the  defendant,  inflicted  two 
wounds  upon  the  person  named  In  the  infoi^ 


mation  by  means  of  a  knife,  about  8  inches  In 
length  and  1%  inches  in  breath,  one  of  wbicb 
on  the  body  near  the  sixth  rib  and  the  other 
just  below  the  left  groin.  It  is  also  disclosed 
by  the  record  that  th^  defendant  and  injured 
party  with  a  number  of  other  young  men 
had  spent  the  evening,  until  about  11  o'clock 
at  the  house  of  one  Zurich;  that  the  party 
broke  up  and  on  their  way  home  engaged  in 
snowballing,  in  which  the  defendant  seems 
to  have  taken  a  part;  that  the  defendant, 
who  lived  near  by,  left  the  party  and  was 
gone  two  or  three  minutes,  when  he  returned 
armed  with  a  large  knife,  and  almost  Immedi- 
ately thereafter  he  stabbed  the  injured  party 
with  said  knife,  giving  bim  the  wounds  above 
described.  It  Is  also  disclosed  by  the  record 
that  the  defendant,  while  at  the  house  of 
Zurich  with  the  others,  drank  quite  freely 
and  was  somewhat  intoxicated.  It  was  the 
theory  of  the  prosecution  that,  at  the  time 
he  left  the  party,  he  went  to  his  house  and 
procured  the  knife  used  In  stabbing  Bocich, 
and  the  evidence  of  the  witnesses  seems  to 
have  warranted  the  correctness  of  this  theory, 
as  the  knife  was  not  of  such  a  character  as 
is  usually  carried  by  persons  on  ordinary  oc- 
casions. The  principal  errors  assigned  by 
the  defendant  for  a  reversal  of  the  judgment 
are:  (1)  That  the  court  erred  in  refusing  to 
require  the  state's  attorney  to  call  as  wit- 
nesses, on  the  part  of  the  state,  all  of  the 
persons  who  were  present  at  the  time  the  in- 
juries were  inflicted  and  who  were  present 
in  court,  that  they  might  be  cross-examined 
by  the  defendant;  (2)  that  the  court  erred  In 
refusing  to  permit  the  defendant  to  prove 
what  occurred  at  the  house  of  Zurich,  -while 
the  parties  were  there  present,  as  a  part  of 
the  res  gestue ;  (3)  that  the  court  erred  in  re- 
fusing to  give  an  instruction  requested  by 
the  defendant  as  to  the  effect  of  Intoxication 
as  a  defense  to  the  charge;  and  (4)  that  the 
court  erred  in  refusing  to  instruct  the  Jury 
that  the  defendant,  under  the  charge  In  the 
Information,  might  be  convicted  of  simple  as- 
sault and  battery. 

1.  On  the  trial  of  the  case  the  state's  attor- 
ney called  a  number  of  witnesses,  who  testi- 
fied fully  as  to  what  occurred  at  the  time,  im- 
mediately preceding,  and  immediately  sub- 
sequent to,  the  infliction  of  the  injuries  by 
the  defendant  upon  the  person  of  Bocich,  and 
rested.  The  defendant  then  moved  that  the 
court  require  the  state's  attorney  to  call 
other  witnesses  who  were  present  in  court, 
to  enable  the  defendant  to  croas-examine 
them.  This  request  was  denied  by  the  court, 
and  this  refusal  is  assigned  as  error.  It  Is 
contended  by  the  defendant  that  it  was  the 
duty  of  the  state's  attorney  to  call  these  per- 
sons as  witnesses,  but  in  our  opinion  the  court 
was  right  in  refusing  this  request  It  ap- 
pears from  the  evidence  that  there  was  a 
large  number  of  persons  constituting  the 
party  at  Zurich's  house,  who  came  away 
together,  ail  of  whom  participated  in  the 
snowballing  which  seemed  to  be  as  to  ail  par- 
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ties  of  a  friendly  nature,  except  the  defend- 
ant, who  appears  to  have  become  angry  t<a 
some  reason,  and  to  have  left  the  party  for  a 
tesr  minutes,  and  on  returning  used  the  knife 
as  above  stated.  The  law  of  this  state  does 
not  require  the  production  of  all  the  eye- 
witnesses to  the  transaction  on  the  part  of 
the  state,  and,  in  the  absence  of  such  a  re- 
quirement, we  are  not  inclined  to  adopt  such 
a  rule  of  practice.  The  rule  contended  for  by 
the  defendant  was  established  In  Bngland 
at  an  early  date,  when  defendants  In  crim- 
inal cases  were  not  allowed  the  aid  of  counsel 
In  making  their  defense,  and  Is  not  applic- 
able In  this  state,  where  defendants  are  not 
only  permitted  to  have  aid  of  counsel,  but, 
when  unable  to  employ  counsel,  the  same  Is 
furnished  by  the  county,  and  are  also  en- 
titled to  compulsory  process  of  the  court 
to  compel  the  attendance  of  their  witnesses. 
The  rule  contended  for  by  the  defendant 
doea  not  seem  to  have  been  generally  adopted 
In  this  country,  unless  there  were  special 
circumstances  requiring  the  enforcement  of 
such  a  rule,  except  In  the  state  of  Michi- 
gan. The  rule  as  established  by  the  learned 
court  of  that  state  does  not  meet  with  oar 
approval.  We  are  Inclined  to  adopt  the  rule, 
which  seems  to  us  the  more  reasonable  one, 
of  leaving  the  state  to  malce  out  Its  case  by 
such  witnesses  as  It  may  choose  to  examine, 
and  leaving  the  defendant  to  rebut  the  same 
by  such  witnesses  as  h^  may  choose  to  call. 
This  seems  to  be  the  view  of  the  Supreme 
Court  of  North  Dakota  In  the  analogoue^case 
of  State  V.  McOahey,  3  N.  D.  283,  55  N.  W. 
753,  In  which  that  learned  court  reviewed  the 
authorities  and  concluded,  as  stated  In  the 
headnote,  as  follows:  "No  duty  rests  upon 
the  prosecution  In  a  criminal  case  to  produce 
and  swear  as  witnesses  for  the  state  all  the 
eyewitnesses  to  the  transaction,  where  the 
testimony  of  the  witnesses  called,  or  some 
of  them.  Is  direct  and  positive,  and  appar- 
ently covers  the  entire  transaction."  Such 
was  the  case  at  bar.  Several  witnesses 
called  by  the  state  were  present  and  eyewlt- 
nta^ea  of  the  transaction  and  detailed  very 
fully  all  that  occurred  Immediately  prior  to, 
at  the  time,  and  Immediately  subsequent  to, 
the  infliction  of  the  injury  complained  of. 
The  court  committed  no  error,  therefore,  In 
refusing  to  require  the  state's  attorney  to  call 
other  witnesses  then  present  In  court. 

2.  The  defendant  sought,  on  cross-exami- 
nation of  the  witnesses  on  the  part  of  the 
state,  to  show  that  there  was  a  heated  dis- 
cussion between  the  parties  present  at  Zu- 
rich's, during  the  time  they  were  there,  In  re- 
gard to  the  Greek  and  Catholic  religions,  and 
that  some  angry  words  passed  between  some 
of  tbe  parties  and  Kapellno ;  but,  so  far  as 
the  questions  In  the  case  Indicate,  there  were 
no  words  between  the  Injured  party  and  Kap- 
ellno. Tbe  nature  of  the  questions  may  be 
understood  from  the  following  questions 
propounded  to  witnesses  for  the  state:  "You 
were  discussing  the  question  of  the  Greek 
108  N.W^22 


Catholic  and  the  Roman  Catholic  religion, 
weren't  you?"  "Didn't  you  people  get  Into  a 
quarrel  there  over  the  Greek  Catholic  Slavoni- 
ans and  the  Roman  Catholic  Slavonians;  and 
didn't  Chris  Mlljas  pound  his  glass  down 
on  the  table  •  •  •  and  say  to  John  Kap- 
ellno, 'If  yon  have  got  anything  against  Big 
Mike  you  got  it  against  me,  let's  settle  right 
here,'  or  words  to  that  effect?"  "And  at  that 
time  didn't  Jack  Zurich  tell  you  you  must 
not  fight?  Isn't  it  a  fact  that,  at  the  time 
Jack  Zurich  tried  to  quiet  you  boys  down  and 
told  you  you  must  not  have  a  fight,  and  you 
commenced  to  get  mad?"  Neither  Big  Mike 
nor  the  party  speaking  to  Kapellno  was  tbe 
party  subeequently  assaulted  and  cut  It 
will  be  further  noticed  that  the  assault 
committed  on  the  Injured  party  by  the  de- 
fendant occurred  some  time  subsequently  to 
the  breaking  up  of  the  party  at  Zurich's,  and 
that  the  defendant  had  left  the  party  on  the 
way  home  and  returned  again  before  the 
difficulty  occurred  between  him  and  the  in- 
jured party.  We  think  the  court  was  there- 
fore clearly  right  In  excluding  the  testimony 
as  to  the  various  conversations  occurring  at 
the  bouse  of  Zurich,  as  nothing  occurred 
there,  so  far  as  appears  from  the  questions 
propounded  to  the  witnesses  would  indicate, 
having  any  material  bearing  on  the  subse- 
quent conduct  of  the  defendant,  or  which 
would  constitute  part  of  the  res  gestn,  or 
an  excuse  or  Justification  of  the  defendant 
for  the  assault 

The  defendant  also  sought  to  show  by  wit- 
nesses on  the  part  of  the  defense  these  con- 
versations occurring  at  the  house  of  Zu- 
rich prior  to  the  cutting.  This  evidence  was 
objected  to  and  excluded  by  the  court,  and 
we  think  properly  excluded,  for  the  reasons 
before  stated.  The  discussion  that  occurred 
at  the  house  of  Zurich  was  clearly  Incom- 
petent, Irrelevant,  and  immaterial,  and  did 
not  tend  to  constitute  any  part  of  the  res 
gestae.  No  definite  rule  can  be  laid  down  as 
to  the  admission  or  rejection  of  evidence  as 
a  part  of  the  res  gestse,  and  each  case  must 
practically  be  decided  upon  the  facts  and  cir- 
cumstances connected  therewith,  and  hence 
much  discretion  must  necessarily  be  vested 
in  the  trial  court  In  the  admission  or  re- 
jection of  such  evidence.  People  v.  Wong 
Ark,  96  Cal.  125,  SO  Pac.  1115.  Where  the 
trial  court  has  exercised  that  discretion,  and 
the  appellant  court  cannot  clearly  see  that 
It  has  been  erroneously  exercised,  the  ruling 
of  the  trial  court  will  not  be  disturbed. 
It  is  difficult  In  the  case  at  bar  to  discover 
any  theory  upon  which  tbe  defendant  would 
be  entitled  to  the  evidence  sought  to  be  elicit- 
ed as  to  the  discussions  taking  place  between 
the  various  parties  at  tbe  house  of  Zurich. 
It  was  not  shown  that  there  was  any  vio- 
lence used  or  attempted  by  any  of  the  part- 
ies at  the  house  of  Zurich,  or  that  there  was 
anything  more  than  a  heated  discussion  upon 
the  subject  of  religion.    No  words  there  used 
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would  afford  the  defendant  the  ellgbtest  Jnstl- 
flcatlon  or  excase  for  the  tubsequent  assanlt 
with  the  knife  claimed  to  have  been  made  by 
him  after  he  had  withdrawn  from  the  party 
to  a  place  of  safety,  and  Tolnntarlly  returned 
and  made  the  assault  upon  the  Injured  party. 
We  are  therefore  unable  to  say  that  any- 
thing occurred  at  the  bouse  of  Zurich  which 
constituted  a  part  of  the  res  gestte. 

8.  The  Instruction  requested  by  the  defend- 
ant, and  refused  by  the  court,  is  as  follows : 
"And  If  you  find  from  the  evidence  In  this 
case  that  the  defendant,  John  Kapelino,  was 
intoxicated  at  the  time  of  the  alleged  com- 
mission of  the  crime  with  which  he  stands 
charged,  the  Jury  may  take  Into  considera- 
tion that  fact,  in  determining  the  purpose, 
motive,  or  intent  with  which  be  committed 
the  act.  If  yon  find  from  tbe  evidence  in 
the  case,  and  beyond  a  reasonable  doubt, 
that  the  defendant  did  cat  Oayo  Bocich,  as 
charged  In  the  Information.  And  the  court 
further  instructs  you  that  In  this  case,  if 
tbe  Jury  believe  from  the  evidence  that,  at 
the  time  of  the  commission  of  the  alleged  as- 
sault with  Intent  to  kill,  the  defendant  was 
by  reason  of  intoxication  Incapable  of  enter- 
taining an  Intent  to  kill,  he  cannot  be  convict- 
ed of  an  assault  upon  Oayo  Bocich,  with  in- 
tent to  kill;  but,  if  you  convict  at  all.  It 
must  b«  of  some  lesser  offense,  to  which 
such  an  Intent  is  not  material."  The  court 
subsequently,  in  its  charge  to  the  Jury,  fully 
instructed  them  upon  this  subject,  using  the 
following  language:  "There  has  been  some 
evidence  introduced  in  this  case  •  •  • 
tending  to  show  that  the  defendant  in  this 
case,  John  Kapelino,  at  the  time  of  tbe  al- 
leged assault,  was  Intoxicated  or  drunk.  The 
statutes  of  this  state  •  •  •  provide  as 
follows :  'No  act  committed  by  a  person  while 
in  a  state  of  voluntary  intoxication  shall  be 
deemed  less  criminal  by  reason  of  his  having 
been  in  such  condition.  But  whenever  the 
actual  existence  of  any  particular  purpose, 
motive  or  intent  is  a  necessary  element  to 
constitute  any  particular  species  or  degree  of 
crime,  tbe  Jury  may  take  into  considera- 
tion the  fact  that  the  accused  was  Intoxi- 
cated at  the  time  in  determining  the  purpose, 
motive  or  intent  with  which  he  committed 
the  act*  •  •  •  I  charge  you  •  •  •  that 
this  is  competent  evidence  for  you  to  consider 
in  determining  beyond  a  reasonable  doubt 
whether  or  not,  at  the  time  of  making  that 
assault,  bis  mind  was  in  condition  to  form  an 
intent  of  any  kind  or  form  an  intent  to  kill ; 
or.  In  other  words,  whether  his  mind  was  In 
such  condition  that  he  knew  right  from 
wrong  or  the  probable  consequences  or  re- 
sult of  his  acts ;  and.  In  this  case,  in  consid- 
ering the  evidence  in  reference  to  the  Intox- 
icated condition  of  the  defendant,  you  have 
tbe  right  also  to  consider  his  evidence  given 
on  the  stand  here  as  to  the  circumstances 
and  facts  and  the  conditions  which  existed 
and  took  place  at  the  time  of  the  alleged 


assault,  in  determining  whether  or  not  his 
mind  was  in  sncb  condition  at  tbe  time  that 
he  was  capable  of  forming  an  Intent  as 
charged  in  tills  Information.''  The  Legis- 
lature having  defined  what  should  be  the 
effect  of  intoxication,  and  how  far  intoxica- 
tion should  be  an  excuse  in  the  commission 
of  an  offense,  it  was  proper  tor  the  court  to 
give  the  Jury  the  instruction  in  the  language 
of  the  statute,  and  the  court  very  correctly 
instructed  the  Jury,  in  that  connection,  that 
it  was  for  them  to  determine  by  their  verdict 
whether  bis  mind  was  in  such  condition  that 
he  knew  right  from  wrong  or  tbe  probable 
consequence  or  result  of  his  acts.  In  tbe  case 
of  People  V.  Odell,  1  Dak.  197,  46  N.  W.  601. 
it  was  held  by  the  late  territorial  Supreme 
Court  that:  "Intoxication  may  not  unda 
any  circumstances  be  regarded  as  a  defense, 
excuse,  or  Justification  for  the  commission  of 
crime,  unless  in  case  of  a  person  who  per- 
forms an  act  under  such  a  state  of  intoxica- 
tion as  to  be  unaccompanied  by  volition, 
when  be  has  lost  control  of  his  will,  and  is 
incapable  of  forming  a  purpose."  Tbe  in- 
struction of  the  court  on  its  own  motion  in  the 
case  at  bar  was  full  and  quite  as  favorable 
to  the  defendant  as  the  law  authorised,  and 
we  think  the  court  was  fully  Justified  in 
refusing  to  give  the  instruction  requested  by 
the  defendant,  for  the  reason  that  it  did  not 
give  or  purport  to  give  the  language  contain- 
ed in  the  statute,  and,  the  court  having  thus 
instructed  the  Jury  correctly  upon  tliat  sub- 
ject, it  was  not  required  to  repeat  the  In- 
struction by  giving  It  in  the  form  requested 
by  the  defendant 

4.  It  is  further  contended  by  tbe  appellant 
that  the  court's  refusal  to  Instruct  the  Jury 
that  they  might  convict  the  defendant  of 
assault  and  battery  simply  was  a  reversible 
error.  This  contention  is  clearly  untenable. 
Tbe  Jury,  under  the  evidence,  were  authorized 
to  find  the  defendant  guilty  of  an  assanlt 
with  a  deadly  weapon  with  Intent  to  murder, 
as  charged  in  tbe  information;  or  of  as. 
sault  with  Intent  to  do  bodily  harm  with  a 
sharp  or  dangerous  weapon,  as  found  by 
their  verdict  and,  if  they  were  not  satisfied 
beyond  a  reasonable  doubt  of  the  guilt  of  tbe 
defendant  of  either  of  these  offenses,  he  was 
entitled  to  an  acquittal,  for,  tmder  the  evi- 
dence, the  Jury  would  not  have  been  war- 
ranted in  finding  him  guilty  of  a  simple  as- 
sault Where  as  under  our  statute  there 
are  degrees  of  crime,  and  the  Jury  are  char- 
ged with  the  duty  of  finding  tbe  degree.  It 
is  proper  for  tbe  court  to  charge  the  Jury  In 
respect  to  tbe  acts  necessary  to  constitute 
the  crime  In  each  degree.  State  v.  Hubbard 
(8.  D.)  104  N.  W.  1120.  But  where,  as  in 
the  case  at  bar,  tbe  offense  charged  is  not 
divided  into  degrees,  the  court  is  not  required 
to  charge  the  Jury  as  to  an  offense  that  might 
be  included  in  the  charge  made,  but  which 
the  evidence  would  not  warrant.  Sparf  v. 
U.  8.,  156  U.  S.  61,  15  Sup.  Ct  273,  39  L. 
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Ed.  343;  People  t.  Lopez,  135  Cal.  23,  69 
Pac.  965;  People  v.  McNutt,  93  Cal.  65». 
29  Pac.  243;  People  ▼.  Barry,  90  Cal.  41,  2T 
Pac.  82;  People  t.  Dartmore  (Sup.)  2  N.  T. 
Snpp.  310;  State  v.  Robertson  (La.)  20 
Soutb.  296;  State  t.  Matthews  (La.)  36 
Soutb.  50;  Boblnson  t.  State,  84  Ga.  674,  11 
S.  E.  B44.  There  la  conflict  In  the  decisions 
npon  this  subject,  and  the  learned  counsel 
for  the  defendant  has  cited  quite  a  number 
of  authorities  holding  a  different  view;  but. 
In  our  opinion,  the  rule  as  announced  In  the 
caaes  cited  Is  sustained  by  the  weight  of 
authority  and  the  better  reasoning  of  the 
conrts.  In  the  case  at  bar  the  defendant, 
under  the  information,  could  have  been  legal- 
ly convicted  either  of  assault  with  Intent  to 
kill  or  an  assault  with  a  shatp  or  dangerous 
weapon  with  Intent  to  do  bodily  Injury ;  bat, 
under  the  evidence^  he  could  not  have  been 
properly  convicted  of  slmole  assault  or  as- 
sanlt  and  battery.  The  court  very  properly, 
therefore,  instructed  the  Jury  that.  If  he 
was  not  guilty  of  either  of  these  ofTenses,  it 
was  their  duty  to  acquit  blm,  and  this  in- 
struction was  favorable  to  the  defendant,  of 
which  be  had  no  reasonable  grotind  for  com- 
plaint The  Supreme  Court  of  California, 
In  tbe  analogous  case  of  People  t.  Lopez, 
rapra,  uses  the  following  language:  "Again, 
the  Instruction  complained  of  was  not  harm- 
ful to  the  defendant  The  Jury  were  fully 
Instructed  as  to  the  Ingredients  of  tbe  of- 
fense of  an  assault  with  Intent  to  murder 
and  of  an  assault  with  a  deadly  weapon, 
and  were  then.  In  eflTect,  told  that  if  they 
were  not  satisfied  that  defendant  was  guilty 
on  one  of  these  offenses  they  must  acquit 
him  altogether.  It  will  be  presumed  that 
they  beeded  this  instruction  and  performed 
their  whole  duty  In  accordance  with  It  If 
they  bad  not  been  satisfied  beyond  a  reason- 
able doubt  that  the  defendant  was  guilty  of 
either  of  tbe  higher  crimes,  but  were  satis- 
fled  that  he  was  guilty  of  assault,  under  tbe 
Instructions  they  would  have  acquitted  blm. 
The  error,  then.  If  any  was  committed,  was 
favorable  to  the  defendant  and  the  case 
should  not  be  reversed  on  account  of  it" 

We  have  not  overlooked  the  other  errors 
assigned,  bat  In  oar  view,  they  liave  not 
suflSdent  merit  to  be  entitled  to  a  q>eclal 
consideration. 

Finding  no  error  in^tbe  record,  the  Jndg- 
ment  of  tbe  circuit  court  Is  affirmed. 


MAUIBEBO  T.  PETEBSON  (CHILSON 
et  al..  Interveners). 

(Supreme  Court  of  South  Dakota.     July  11, 
1906.) 

MOBTOAOES  —  FOBBCLOSUm     BT     POWKB     OF 

gAUE— Rights  or  Pdbchaser. 

Bev.  Civ.  Code,  i  2035,  provides  that  an 
inferior  lienor  may  redeem  tbe  property,  as 
the  owner  might  irom  the  superior  lien,  and 
be  subrogated  to  ail  benefits  of  the  superior 
lien;   section  2451   defines  constmctlve  notice 


as  notice  imputed  by  law  to  one  not  having 
actual  notice;  and  section  2452  provides  that 
every  person  who  has  actual  notice  of  circum- 
stances sufBcient  to  put  a  prudent  man  upon 
inquiry  as  to  a  particular  fact,  and  who  omits 
to  make  such  inquiry  with  reasonable  diligenw. 
Is  deemed  to  have  constructive  notice  of  the 
fact  itself.  A  second  mortgagee  paid  the  first 
mortgagee  the  amount  due  him,  but  no  assign- 
ment or  indorsement  was  made  on  the  papers 
delivered,  and  no  assignment  of  the  mortgage 
taken,  and  thereafter  the  second  mortgage  was 
foreclosed  by  advertisement  end  plaintiff  pur- 
chased. Before  purchasing  he  made  inquiries 
of  tbe  first  mortgagee,  who  stated  that  his 
mortgage  had  been  paid  and  satisfied ;  bnt  plain- 
tiff did  not  inquire  who  had  paid  it  Held, 
that  plaintiff  had  constructive  notice  of  the 
rights  of  the  second  mortgagee  under  his  re- 
dempuon. 

Appeal  from  Circuit  Court  Day  County. 

Actions  by  A.  O.  Chilson  and  another 
against  Elmer  E.  Youngs  and  others  to  fore- 
close a  mortgage,  and  by  Carl  Malmberg  to 
quiet  title  to  the  mortgaged  premises,  in 
which  Chilson  and  Haugen  intervened.  The 
actions  were  consolidated,  and  from  a  Judg- 
ment foreclosing  tbe  mortgage,  Malmberg  ap- 
peals.   Affirmed. 

Sears  &  Potter,  for  appellant  Alley  ft 
Anderson,  for  respondents. 

COBSON,  J.  This  is  an  appeal  by  Carl 
Malmberg  from  tbe  Judgment  and  from  tbe 
order  denying  a  new  trial.  The  respondents, 
Chilson  and  Haugen,  commenced  an  action 
to  foreclose  a  certain  mortgage  executed  by 
Elmer  E.  Youngs  and  wife  to  Gilbert  D. 
Peterson,  to  which  the  appellant  In  this  ac- 
tion filed  an  answer.  Subsequently  tbe  ap- 
pellant commenced  an  action  to  quiet  his 
title  to  the  premises  covered  by  tbe  mortgage 
to  Peterson,  in  which  action  the  respondents^ 
Chilson  and  Haugen,  filed  a  complaint  In  in- 
tervention. Tbe  two  actions  were  consolidat- 
ed and  tried  as  one  action  by  the  court  with- 
out a  Jury.  The  facts  necessary  to  a  proper 
understanding  of  the  questions,  presented  in 
this  case,  may  be  brlefiy  stated  as  follows: 
In  1888  Youngs  and  wife,  being  tbe  owners 
of  certain  lots  in  tbe  city  of  Webster,  Day 
county,  mortgaged  the  same  to  Peterson  to 
secure  the  payment  of  a  note  for  $300.  Sub- 
sequently in  1809  Youngs  and  wife  mort- 
gaged the  same  property  to  one  Taylor  to 
secure  the  payment  of  a  certain  note,  and 
this  mortgage  was  assigned  by  Taylor  to 
tbe  respondents,  Chilson  and  Haugen.  Sub- 
sequently in  1902  Youngs  and  wife  mortgaged 
the  same  property  to  Chilson  and  Haugen  to 
secure  the  payment  of  a  note  for  $250. 
While  Chilson  and  Haugen  were  the  owners 
of  the  two  mortgages,  they  paid  Peterson  the 
amount  due  on  the  first  note  and  mortgage, 
and  Peterson  delivered  to  them  the  note  and 
mortgage  and  a  satisfaction  of  tbe  same  duly 
executed.  No  assignment  or  indorsement  of 
any  kind  was  made  on  tbe  papers  so  deliver- 
ed. Some  time  thereafter  Chilson  and  Hao* 
gen  foreclosed  by  advertisement  the  last 
mortgage  made  to  Vaem,  and  tbe  same  was 


Digitized  by  LjOOQIC 


340 


108  NOBTHWESTBBN  RBPOBTBR. 


(S.D. 


purchased  at  the  sale  by  one  Mra.  Meyer,  who 
anbsequently  aold  and  delivered  the  certif- 
icate of  Bale  to  the  appellant  In  this  action, 
and  a  deed  thereon  was  subsequently  issued 
to  him.  Chllson  and  Haugen,  in  the  spring 
of  1906,  commenced  the  action  to  foreclose 
the  Peterson  mortgage,  claiming  to  be  the 
owners  of  the  same  by  reason  of  the  payment 
of  the  amount  due  thereon,  paid  by  them  as 
subsequent  mortgagees  to  protect  their  inter- 
ests as  such  mortgagees.  The  appellant  filed 
an  answer,  admitting  the  execution  of  the 
mortgage  by  Toungs  and  wife  to  Peterson, 
but  claimed  that  before  purchasing  the  said 
certificate  of  sale  from  Mra.  Meyer  be  as- 
certained from  the  record  the  existence  of 
the  mortgage  to  Peterson,  and  thereupon  be 
made  inquiries  of  Peterson  as  to  his  said 
mortgage,  and  was  informed  by  him  that  the 
same  had  been  paid  and  satisfied,  and  that 
by  reason  of  these  facts  he  is  entitled  to  the 
property,  free  and  clear  of  the  said  Peterson 
mortgage. 

The  court  howeyer.  In  its  eighth  finding 
of  facts,  finds  as  follows:  "That  the  defend- 
ant Carl  Malmberg,  at  the  time  of  the  pur- 
chase of  the  hereinbefore  described  premises, 
knew  that  the  mortgage  in  finding  No.  1 
above  described  was  not  paid  by  Elmer  B. 
Youngs  and  Lora  A.  Toungs,  or  by  either  of 
them,  or  by  any  person  for  them,  and  that 
said  defendant  Malmberg  bad  such  Informa- 
tion In  relation  thereto  as  to  put  a  reasonably 
prudent  and  cautious  man  upon  his  inquiry, 
and  that  in  pursuing  such  inquiry  said  Malm- 
berg did  not  exercise  such  diligence  as  a  rea- 
sonably prudent  man  should  have  exercised 
under  the  circumstances."  This  finding  Is 
challenged  by  the  appellant  as  not  being  sup- 
ported, by  the  evidence.  It  appears  from  un- 
contradicted evidence  that  the  appellant,  be- 
fore purchasing  the  certificate  of  sale  of  Mrs. 
Meyer,  examined  the  record  and  ascertained 
therefrom  the  existence  of  the  Peterson 
mortgage,  and  that  he  thereupon  went  to 
Peterson  and  aslced  him  in  regard  to  this 
mortgage,  and  was  informed  by  him  that  the 
mortgage  was  fully  paid  up.  No  further  in- 
quiries were  made  by  the  appellant  in  regard 
to  this  mortgage.  It  also  appears  by  the  un 
disputed  evidence  that  the  mortgage  has 
never  been  paid  by  Youngs  or  wife,  or  by 
any  person  for  them,  and  that  the  payment 
of  the  same  by  Chllson  and  Haugen  was 
made  by  them  to  protect  their  two  subsequent 
mortgages,  and  that  Peterson  was  so  Inform- 
ed at  the  time  they  made  the  payment.  The 
appellant,  when  a  witness  on  his  own  behalf, 
testified  as  follows:  "I  went  and  asked  Mr. 
Peterson  if  he  had  a  mortgage  against  this 
piece  of  land,  and  bow  much  be  had  against 
it— that  is,  the  mortgaged  premises  in  con- 
troversy; and  be  told  me  that  it  was  paid 
and  satisfaction  issued,  and  I  went  out,  and 
after  receiving  that  Information  from  him  I 
made  this  purchase.  I  relied  upon  and  be- 
lieved wbat  Mr.  Peterson  told  me,  and  I 
made  the  purchase,  supposing  and  believing 


that  this  Peterson  mortgage  bad  been  paid." 
On  cross-examination  he  testified  that  Peter- 
son did  not  tell  him  at  the  time  who  paid 
the  mortgage,  and  he  made  no  inquiries  of 
him  as  to  who  made  the  payment.  It  wilt 
thus  be  seen  that  the  appellant  made  no  in- 
quiries calculated  to  elicit  from  Peterson  who 
paid  the  mortgage  or  under  what  circum- 
stances the  same  was  paid,  and  he  must 
therefore  be  regarded  as  having  constructive 
notice  of  all  the  facts  which  by  further  in- 
quiries he  could  have  ascertained.  Sections 
2451,  2452,  Bev.  Civ.  Code,  provide  as  fol- 
lows: 

"Sec.  2451.  Constructive  notice  Is  notice 
imputed  by  the  law  to  a  person  not  having 
actual  notice. 

"Sec.  2462.  Every  person  who  has  actual 
notice  of  circumstances  sufficient  to  put  a 
prudent  man  upon  Inquiry  as  to  a  particular 
fact,  and  who  omits  to  make  such  inquiry 
with  reasonable  diligence.  Is  deemed  to  have 
constructive  notice  of  the  fact  Itself," 

It  Is  clear,  therefore,  that  the  appellant 
did  not  make  such  inquiries  In  regard  to  the 
payment  of  the  mortgage  as  the  Information 
he  had  received  from  the  record  required  him 
to  make.  The  finding  of  the  court  Is  evident- 
ly based  upon  the  theory  that  appellant  bad 
constructive  notice  of  all  the  facts  that  he 
could  have  ascertained  by  proper  inquiries, 
and  the  finding  is  therefore  fully  sustained 
by  the  evidence. 

Section  2035  of  our  Revised  Civil  Code 
provides  as  follows:  "One  who  has  a  lien  In- 
ferior to  another  upon  the  same  property, 
has  a  right:  (1)  To  redeem  the  property  In 
the  same  manner  as  Its  owner  might,'  from 
the  superior  lien;  and  (2)  to  be  subrogated 
to  all  the  benefits  of  the  superior  lien  when 
necessary  for  the  protection  of  his  interests, 
upon  satisfying  the  claim  secured  thereby." 
Chllson  and  Haugen  had  the  undoubted 
right  under  the  statute  to  pay  the  Peterson 
mortgage  and  to  be  subrogated  to  all  the 
rights  of  Peterson  therein.  It  was  the  duty 
of  the  appellant,  therefore,  to  ascertain  by 
whom  and  for  what  reason  the  Peterson 
mortgage  was  paid.  The  appellant  must  be 
presumed  to  know  the  law,  and  to  know  that 
the  payment  might  be  made  by  the  holder  of 
a  subsequent  lien  on  the  property  and  that 
in  such  case  the  party  paying  would  have 
the  right  to  be  subrogated  to  all  the  rights 
of  Peterson,  the  mortgagee.  The  fact  that 
the  mortgage  was  recorded  and  no  satisfac- 
tion or  assignment  of  the  same  appeared 
upon  the  record  was  notice  to  him  as  a  pru- 
dent man  that  he  should  not  only  have  in- 
quired of  Peterson  as  to  whether  or  not  the 
mortgage  was  paid,  but  he  should  have  pur- 
sued the  inquiry  by  ascertaining  by  whom  the 
payment  was  made,  and  followed  that  up 
by  inquiries  as  to  their  reasons  for  paying  the 
same.  The  appellant,  therefore,  faillns  to 
make  the  necessary  Inquiries,  the  law  cannot 
regard  him  as  an  innocent  purchaser  without 
notice,  and  his  contention  that  he  is  protected 
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In  the  purchase  of  the  certificate  and  U  en- 
titled to  the  property  by  virtue  of  the  deed 
iBsued  thereon  as  against  the  claims  of  GUI- 
son  and  Haugen  cannot  be  sustained. 

The  contention  of  appellant  that  Chllson 
and  Haugen  should  have  taken  an  assign- 
ment of  the  Peterson  mortgage  at  the  time 
they  paid  the  same  and  had  the  same  record- 
ed is  not  tenable.  The  law  does  not  require 
a  subsequent  purchaser  or  Incumbrancer,  who 
pays  off  a  prior  mortgage  or  lien,  to  take 
any  assignment  of  the  same,  or  to  do  more 
than  was  done  by  Chllson  and  Haugen  In 
this  case,  and  to  Impose  such  a  duty  upon 
the  party  paying  off  a  prior  lien  would  some- 
times defeat  the  very  object  of  the  statute; 
for  the  party  holding  the  prior  Hen  might  re- 
fuse to  make  such  an  assignment,  as  was  done 
in  the  case  at  bar.  It  Is  sufficient,  therefore, 
if  the  subsequent  llenholder  pays  off  the 
prior  lien,  and  when  it  is  so  paid  the  sub- 
sequent llenholder  by  virtue  of  the  statute 
becomes  in  contemplation  of  law  the  assignee 
of  the  prior  lien,  and  is  subrogated  to  all  the 
rights  of  the  prior  llenholder. 

In  our  opinion,  the  Judgment  of  the  circuit 
court  was  right,  and  the  Judgment  and  order 
denying  a  new  trial  are  affirmed. 


McGABB   T.   DESNOYEI^S   et  al.* 

(Supreme  Court  of  South  Dakota.     July   11, 
1906.) 

L  APPEAIV—QuWTTOnB    Rbvikwable  —  Fail- 

uxB  TO  Pbesent  Question  in  Ijoweb  Cocbt. 

No   question   not  presented   and   ruled  on 

in  the  trial  court  can  be  raised  on  appeal. 
[EM.   Note. — For  cases  in  point,  see  vol.  2, 

Cent.  Dig.  Appeal  and  Error,  ((  1018-1034.] 

2.  Sauk— Objecttoi^s  to  Evidencb— OxNESAii 

Objection. 
A  general  objection  to  evidence  will  not 
be  reviewed  on  appeal,  unless  It  clearly  appears 
that  the  objection  could  not  have  been  obviated 
had   the   same  been   Bpecificaily  pointed  out. 

[EM.  Note. — ^For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  {  1141;  vol.  46, 
Cent  Dig.  Trial,  {§  194,  195.] 

8.  F'RAUD  —  Repbesentations   bt  Sellbb  — 

Fai^itt  and  Knowledge. 

Rer.  Civ.  Code,  (  1201,  subd.  2,  provides 
that  actual  fraud  is  where  a  party  to  a  con- 
tract, with  Intent  to  deceive  another  party  there- 
to, or  induce  him  to  enter  Into  it,  positively 
asserts  in  a  manner  not  warranted  by  the  in- 
formation of  the  person  making  it  that  which 
is  not  true,  though  he  believes  it  to  be  true. 
Held  that,  where  a  seller  makes  representations 
as  to  the  kind  or  quality  of  the  goods  sold 
which  are  relied  on  by  the  purchaser,  the  seller 
is  liable  for  any  damages  accruing  to  the  pur- 
chaser by  reason  of  the  falsity  of  the  repre- 
sentations, even  though  the  seller  believed  the 
representations  to  be  true,  as  he  is  bound  to 
know  whether  as  a  matter  of  fact  his  repre- 
sentations are  true. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.   Dig.   Fraud,   H   8-5.] 

4.  Sake— Action— iNSTBDcnoNs. 

In  an  action  for  damages  from  false  repre- 
sentations on  the  sale  of  a  horse,  to  the  effect 
that  he  was  of  a  certain  pedigree,  an  instruc- 
tion that,  in  ascertaining  the  value  of  the  horse 
as  he  would   have  been   had   he  been   of   the 

•Rehearing  denied  August  15,  190t. 


stock  represented,  it  was  not  necessary  that 
the  Jury  should  take  the  price  at  which  he 
was  sold,  but  that  plaintiff  was  entitled  to  re- 
ceive the  benefit  of  the  value  of  such  a  horse 
as  was  indicated  by  the  representations,  though 
he  was  worth  more  than  the  amount  paid,  the 
measure  of  damages  being  limited,  nowever, 
to  the  amount  set  up  in  the  complaint,  was 
proper. 

[Ed.  Note. — For  cases  in  point,  see  veL  23, 
Cent  Dig.  Fraud,  U  60-62,  64.] 
Fuller,   P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Clark  County. 

Action  by  John  R.  McCabe  against  Henry 
Desnoyers  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

S.  A.  Keenan,  for  appellants.  Sterling  ft 
Clark,  for  respondent 

CORSON,  J.  This  case  is  before  us  on  an 
appeal  from  the  Judgment  and  order  denying 
a  new  trial.  The  action,  it  is  contended  by 
the  plaintiff  and  respondent,  is  one  for  fraud- 
ulent representations  in  the  sale  of  a  certain 
stallion  made  by  the  defendant  to  the  plain- 
tiff. 

The  appellant  contends  that  the  action  Is 
one  for  breach  of  warranty,  and  that  as  the 
defendants  in  their  separate  answers  pleaded 
the  six-year  statute  of  limitations,  and  as 
more  than  six  years  had  elapsed  after  the 
making  of  the  contract  and  before  the  com- 
mencement of  the  action,  the  same  was  bar- 
red. It  is  contended  by  the  respondents  that 
the  action  was  tried  in  the  court  below  en- 
tirely upon  the  theory  that  the  action  was 
one  for  damages  for  fraudulent  representa- 
tions made  by  the  defendants,  and  not  dis- 
covered by  the  plaintiff  until  alwut  five  years 
after  the  representations  were  made;  that 
the  issue  as  to  the  statute  of  limitations  was 
entirely  Ignored  in  the  trial  of  the  case,  and 
that  the  question  was  not  presented  to  the 
court  below  either  by  motion,  objection  to 
testimony,  or  request  for  instructions  to  the 
Jury;  and  that  that  question  now  cannot  be 
raised  for  the  first  time  in  this  court  We  are 
inclined  to  take  the  view  that  the  respondent 
is  right  in  his  contention,  as  it  la  nowhere 
disclosed  by  the  record  that  this  question  was 
raised  in  any  form  at  the  trial  In  the  court 
below,  either  by  instructions  requested  of  the 
court  or  on  the  motion  for  a  new  trial.  Tak- 
ing this  view  of  the  case  that  the  action  was 
one  for  fraudulent  representations  made  by  the 
defendants,  it  will  not  be  necessary  to  discuss 
or  decide  the  question  as  to  the  statute  of 
limitations;  the  rule  being  well  settled  In  this 
court  that  no  questions  not  presented  to  the 
court  below  In  some  form  at  the  trial  and 
a  ruling  bad  thereon  can  be  raised  in  this 
court.  Parrlsh  et  al.  v.  Mahany  et  al.,  12  S. 
D.  27S,  81  N.  W.  295,  7C  Am.  St.  Rep.  504; 
Noycs  V.  Brace,  9  S.  D.  003,  70  N.  W.  846; 
Dowdle  V.  Comue,  9  S.  D.  126,  68  N.  W.  194; 
Gaines  v.  White,  2  S.  D.  410,  50  N.  W.  901. 

The  contention  of  the  appellant  that  the 
court  erred  in  admitting  certain  evidence  giv- 
en oa  the  trial  by  the  plaintiff,  under  tlie 
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general  objection  that  It  was  incompetent, 
Irrelevant,  and  Immaterial,  cannot  be  consid- 
ered by  tills  court,  as  no  specific  objection 
was  pointed  out  This  court  has  repeatedly 
held  that  a  general  objection  Is  Insufficient, 
and  that  this  court  will  not  review  or  consid- 
er such  an  objection  unless  It  clearly  appears 
that  the  objection  could  not  have  been  obviat- 
ed had  the  same  been  specifically  pointed  out. 
Caledonia  Gold  Mln.  Co.  y.  Moonan,  8  Dak. 
189,  14  N.  W.  426;  Pitts  Agr.  Works  v.  Tonng, 
6  S.  D.  667,  62  N.  W.  432;  St  Croix  Lumber 
Co.  T.  Pennington,  2  DaU.  407,  11  N.  W.  497; 
State  ▼.  La  Croix,  8  S.  D.  369,  66  N.  W.  944; 
Mathews  y.  Sllvander,  14  S.  D.  605,  85  N. 
W.  998. 

It  Is  further  contended  by  appellants  that 
there  was  misconduct  of  the  Jury,  In  that  the 
verdict  arrived  at  was  a  quotient  verdict  and 
an  affidavit  of  10  of  the  Jurors  was  presented 
to  the  trial  court  In  support  of  this  conten- 
tion. An  affidavit  of  8  of  the  same  Jnrors, 
however,  was  presented  on  the  part  of  the 
respondent  correcting  their  former  affidavit, 
and  the  trial  court  seems  to  have  held  that 
the  evidence  was  insufficient  to  support  the 
appellant's  contention.  We  are  unable  tot  say 
from  the  affidavits  presented  that  the  de- 
cision of  the  trial  court  was  not  fully  sus- 
tained by  the  same,  and  the  decision  of  the 
trial  court  is  therefore  conclusive  upon  this 
court  This  case  Is  not  ruled  by  the  case  of 
Long  y.  Collins,  12  S.  D.  621,  82  N.  W.  95, 
for  the  reason  that  in  that  case  the  evidence 
conclusively  established  the  fact  that  the  ver- 
dict was  a  quotient  verdict,  and  made  upon 
an  agreement  of  12  Jurors  to  abide  by  the 
result  of  the  addition  and  division  of  the 
sums  set  down  by  the  respective  Jurors. 

The  appellant  also  contends  that  certain 
lastructlons  given  at  the  request  of  the  re- 
q>ondent  were  erroneous,  and  did  not  correct- 
ly state  the  law  applicable  to  the  case,  and 
that  an  Instruction  requested  by  the  appellant 
and  refused  by  the  court  should  have  been 
given.  The  Instructions  given  at  the  request 
of  the  respondent  and  excepted  to  are  as  fol- 
lows: "(1)  You  are  Instructed  that  as  a 
■tatter  of  law,  when  a  seller  of  personal  prop- 
erty gives  a  warranty  or  makes  representa- 
tions In  respect  to  the  kind  or  quality  of  the 
goods  or  chattels  sold,  that  he  is  bound  to 
know  whether  as  a  matter  of  fact  his  war- 
ranty or  representations  are  true,  and  that 
If  a  buyer  buys  from  him  upon  the  strength 
of  such  representations  or  warranty,  he  has 
a  right  to  hold  the  seller  responsible  and  ac- 
countable if  such  warranty  fails  or  such  rep- 
resentations are  untrue.  It  Is  the  duty 
of  a  person  giving  a  warranty  or  making  rep- 
resentations as  to  the  kind  or  quality  of 
goods  sold  to  ascertain  and  know  whether 
such  warranty  or  representations  are  true 
or  not  (2)  You  are  Instructed  in  this  case 
that  If  you  find  from  the  evidence  that  the 
horse  In  question  was  purchased  by  plaintifT 
from  the  defendants  under  the  warranty  that 
be  was  a  standard  bred  stallion  of  Clydesdale 


stock,  or  was  represented  by  defendants  to 
plaintiff  to  be  of  a  standard  and  pure  bred 
Clydesdale  stock  and  entitled  to  registration, 
and  that  plaintiff  purchased  said  animal  from 
the  defendants  relying  upon  such  representa- 
tion and  warranty,  then  the  defendants  are 
liable  to  plaintiff  for  any  damage  caused  by 
reason  of  the  failure  of  such  warranty  or  the 
falsity  of  such  representation,  even  though 
the  defendants  believed  them  to  be  true  at 
the  time  they  were  made.  •  *  •  (6)  I 
further  Instruct  you  that  in  ascertaining  the 
value  of  the  horse  as  he  would  have  been  bad 
he  been  of  pure  Clydesdale  stock  It  Is  not 
necessary  that  yon  should  take  the  price  at 
which  he  was  sold,  for  plaintiff  Is  entitled  to 
receive  the  benefit  of  the  value  of  snch  a 
horse  as  was  Indicated  by  the  purported  cer- 
tificate of  pedigree,  even  though  be  was 
worth  more  than  $500;  the  measure  of  dam- 
ages being  limited,  however,  to  the  smn  of 
$600,  as  set  up  In  the  complaint  As  an  Il- 
lustration of  the  foregoing  principle,  and  as 
an  Illustration  only,  if  you  find  that  tbe 
horse  In  question  would  have  t>een  worth  $500 
if  he  had  been  as  represented  by  the  defend- 
ants, and  by  the  purported  certificate  of  pedi- 
gree, and  if  you  find  that  a  grade  horse  of  the 
age  and  condition  of  the  one  sold  would  be 
worthless  for  stock  purposes,  then  the  amount 
of  damages  would  be  the  sum  of  $500,  and 
If  you  find  that  a  horse  such  as  was  repre- 
sented by  the  defendants  and  by  the  purport- 
ed certificate  of  pedigree  was  of  a  greater 
value  than  that  actually  paid  by  plaintiff  to 
defendants  you  have  a  right  to  fix  whatever 
value  you  think  the  evidence  will  warrant 
and  deduct  thereform  what  would  be  the 
value,  If  any,  of  a  similar  horse,  except  that 
he  be  of  mixed  blood  and  without  a  pedigree, 
and  the  difference  will  be  the  amount  of  the 
recovery  for  the  plaintiff.  If  you  find  for  the 
plaintiff  at  all."  The  instruction  requested 
by  the  appellant  and  refused,  and  to  whldi 
refusal  the  appellant  excepted,  Is  as  follows  -. 
"I  charge  you  as  a  matter  of  law  that  a 
party  cannot  be  guilty  of  fraudulent  conceal- 
ment of  a  fact  or  a  fraudulent  failure  to 
disclose  a  fact  unless  he  has  knowledge  of 
the  fact  actual  or  constructive.  So,  In  this 
case,  should  you  find  from  the  evidence  that 
the  stallion  In  dispute  was  not  registered,  and 
did  not  have  the  pedigree  as  stated  by  defend- 
ants, and  should  you  further  find  that  In 
making  the  statements  regarding  these  facts, 
defendants  believed  them  to  be  true,  and 
acted  in  good  faith,  then  and  in  that  event 
defendants  are  not  chargeable  with  frandn- 
lent  concealment  nor  with  fraudulent  fail- 
ure to  dlBclone  such  facts."  The  Instructions 
given  at  the  request  of  the  respondent  in  our 
opinion,  stated  the  law  correctly  as  applicable 
to  this  case.  It  was  claimed  by  the  respond- 
ent >i>d  there  was  evidence  tending  to  sup- 
port the  claim,  that  the  defendants  In  1894 
sold  to  the  respondent  the  stallion  in  con- 
troversy, representing  It  to  be  a  standard 
bred  Clydesdale  stallion,  and  that  the  appel- 
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lant  gave  the  respondent  a  certificate  of  pedi- 
gree purporting  to  have  been  Issued  by  the 
Clydesdale  Horse  Society  of  Great  Britain 
and  Ireland,  and  that  In  1899  the  respondent 
discovered  that  the  said  certificate  of  registry 
was  forged  and  fraudulent,  and  that  the  said 
stallion  was  not  a  pure  bred  Clydesdale 
stallion  as  represented,  but  was  a  grade  or 
mixed  blood  stallion,  and  for  that  reason  he 
was  practically  worthless  to  the  respondent 
for  breeding  purposes.  It  was  claimed  by  the 
defendants,  and  there  was  evidence  tending  to 
prove  the  same,  that  they  did  not  know  the 
certificate  was  a  forgery  and  believed  at  the 
time  that  It  was  a  genuine  certificate.  The 
rule  applicable  to  such  a  case  Is  stated  In 
subdivision  2,  |  1201,  Bev.  Civ.  Code:  "Ac- 
tual fraud,  within  the  meaning  of  this  chap- 
ter, consists  In  any  of  the  following  act), 
committed  by  a  party  to  the  contract,  or  with 
his  connivance  with  intent  to  deceive  another 
party  thereto,  or  to  induce  blm  to  enter  into 
the  contract:  •  •  •  2.  The  positive  asser- 
tion In  a  manner  not  warranted  by  the  in- 
formation of  the  person  making  It,  of  that 
which  Is  not  true,  though  he  believes  it  to 
be  true."  It  will  be  observed  that  the  in- 
structions requested  by  the  respondent  and 
given  by  the  court  are  consistent  with  the 
provisions  of  the  Code  above  given,  and  that 
the  Instruction  as  requested  by  the  appellant 
and  refused  by  the  court  was  in  contravention 
to  this  provision  of  the  Code.  The  court  was 
dearly  right,  therefore,  In  giving  the  In- 
structions requested  by  the  respondent  and 
in  refusing  the  one  requested  by  the  appel- 
lant. 

The  court,  in  addition  to  these  Instructions 
given  at  the  request  of  the  respondent,  gave 
the  following  Instructions  requested  by  the 
defendant:  '•(2)  I  further  charge  you  that 
the  law  is.  If  a  person  represents  a  material 
fact  to  be  true  to  his  own  personal  knowledge, 
where  he  does  not  know  whether  It  Is  true  or 
not.  Instead  of  merely  expressing  an  opinion 
or  belief,  and  the  representations  are  untrue, 
he  Is  guilty  of  falsehood  and  fraud  even 
though  he  may  think  It  true.  But  this  rule  Is 
not  applicable  to  cases  where  a  person  states 
facts  which  are  not  susceptible  of  personal 
knowledge,  or  where  the  party  discloses  the 
information  upon  which  he  bases  his  opinion. 
or  is  made  under  such  circumstances  as  to 
show  that  the  party  Intends  merely  to  give  his 
belief  as  to  the  facts  stated.  In  such  a  case 
the  statement  will  not  amount  to  fraud  if 
made  Innocently  and  In  the  bona  fide  belief 
that  It  is  true.  (3)  In  this  case  it  Is  not 
claimed  that  defendants  had  any  actual 
personal  knowledge  of  the  pedigree  or  regis- 
tration of  the  stallion  In  question.  And 
shonld  you  find  from  the  evidence  that  in 
making  representations  complained  of  defend- 
ants referred  to  the  written  pedigree  as  the 
basis  of  their  statements  or  made  statements 
from  which  It  must  have  been  inferred  that 
such  opinion  was  based  on  such  pedigree, 
that  they  believed  the  pedigree  and  their 


statements  to  be  true,  and  that  they  acted 
innocently  and  In  good  faith,  they  are  not 
guilty  of  fraud,  even  though  you  may  find  the 
said  pedigree  false  and  untrue."  In  addition 
thereto,  the  court  on  its  own  motion  very 
fully  and  correctly  instructed  the  Jury  as  to 
the  law  applicable  to  this  case,  and,  as  no 
exceptions  were  taken  to  this  charge,  the  law 
as  given  by  the  court  must  be  regarded  as 
the  law  of  the  case.  The  contention  of  coun- 
sel for  appellant  that  the  instructions  tended 
to  confuse  or  mislead  the  Jury  Is  In  our  opin- 
ion entirely  unsupported. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  court  below  and  order  denying 
a  new  trial  are  affirmed. 

FUIiLBB,  P.  J.,  dissents. 


BUHLBR  r.  TROMBLT. 
(Supreme  Court  of  Michigan.     July  8,  1908.) 

On  rehearing.    Reversed. 

For  former  opinion,  see  102  N.  W.  647. 

Argued  before  CARPENTER,  O.  J.,  and 
McALVAX,  GRANT,  BLAIR,  MONTGOM- 
ERY, OSTRANDBR,  and  HOOKER,  JJ. 

CARPENTER,  O.  J.  The  object  of  this 
suit  Is  to  enforce  a  certain  oral  agreemoit 
described  In  complainant's  bill  as  follows: 
"Said  Joseph  Buhler  (defendant's  ward), 
a  short  time  prior  to  your  orator's  marriage, 
proposed  to  your  orator  and  promised  and 
agreed  with  him  that.  If  your  orator  would 
continue  after  his  said  marriage  to  remain  In 
said  business  with  said  Joseph  Buhler  (tills 
was  a  meat  business  In  which  said  Buhler 
and  complainant  were  partners),  and  would 
live  close  to  the  place  or  store  where  the  same 
was  being  conducted,  said  Joseph  Buhler 
would  purchase  for  your  orator  a  home  In  the 
vicinity  wherein  your  orator  and  his  family 
should  live  without  paying  rent  therefor, 
and  that  upon  the  death  of  said  Joseph 
Buhler  the  same  should  b^  and  become  the 
sole  property  of  your  orator;  that  your  orator 
then  and  there  accepted  the  proposal  of  said 
Joseph  Buhler  as  hereinbefore  set  forth  and 
promised  and  agreed  to  conform  to  and  abide 
by.  the  terms  and  conditions  thereof."  The 
bill  also  sets  out  that  thereafter  Joseph 
Buhler  purchased  the  premises  in  question, 
turned  them  over  to  complainant  for  a  home, 
and  that  from  a  period  shortly  after  his 
marriage  complainant  and  his  family  have 
occupied  the  premises  continuously  under  and 
by  virtue  of  the  terms  of  said  agreement. 
The  trial  court  rendered  a  decree  in  favor 
of  complainant  This  court  (see  102  N.  W. 
647)  reversed  that  decree  upon  the  ground 
that  the  testimony  of  complainant  and  his 
witnesses — and  this  testimony  was  uncontra- 
dicted— did  not  warrant  the  conclusion  that 
any  agreement  was  made  by  him  and  de- 
fendant's ward.  The  facts  are  fully  stated 
la  our  former  opinion.     A  rehearing  was 
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granted.  The  case  has  been  reargued,  and 
we  are  called  upon  to  again  determine  wheth- 
er or  not  such  an  agreement  was  made,  and, 
if  BO,  whether  it  can  be  enforced.  I  think  that 
the  agreement  was  made,  and  that  it  was  also 
enforceable.  I  proceed  to  state  such  of  the 
testimony  as,  In  my  Judgment,  establishes 
the  agreement 

Ck>mplainant  testlfled  that  defendant's  ward 
"told  me:  'I  will  buy  a  home  for  you  be- 
cause I  want  you  right  near  the  business. 
*  *  *  I  will  buy  a  home  for  yon,  and 
this  house  is  yours  free  of  rent  until  I  die, 
and  after  that  the  bouse  Is  yours.  •  *  • 
I  win  buy  a  house  for  yon  In  the  neighbor- 
hood here,  and  I  want  you  to  be  right  near  the 
business.'"  That  he  shortly  thereafter,  in 
1888,  moved  into  this  house  and  has  lived 
there  ever  since.  Frances  Kuopp  testified : 
"It  was  Mr.  Joseph  Buhler  who  made  the 
advances  and  induced  Chris  that  he  wanted 
him  to  have  him  near  the  shop,  and  that  be 
would  buy  a  home  close  by.  •  •  ♦  He 
said  he  wanted  Chris  to  live  there,  so  that 
lie  would  be  early  and  late  right  near  the 
shop,  and  be  right  with  it  always.  Chris 
agreed  to  that  Chris  was  satlsfled."  There 
is  other  testimony  corroborating  what  I  have 
quoted,  and  to  which  I  need  not  refer.  It 
is  obvious— >^and  tills  was  recognized  in  our 
former  opinion — "that  there  was  a  promise 
on  the  part  of  Josepb  to  give  a  life  estate 
and  finally  a  fee" ;  but  we  held  that  promise 
might  at  any  time  be  recalled  without  doing 
violence  to  legal  rules  or  creating  any  right 
of  action,  because  "it  does  not  appear  that 
he  [complainant]  agreed  to  do  anything,  or 
ever  did  or  refrained  from  doing  anything, 
ever  in  any  way  changed  his  condition  or 
circumstances,  was  Induced  to  forego  any 
benefit  or  assume  any  liability,  because  of 
or  relying  upon  the  promise  of  the  father." 
In  making  this  statement,  we  overlooked  this, 
viz.  (at  least  I  overlooked  it  In  assenting  to 
said  statement)  that  complainant  agreed  to 
live  in  the  house  in  order  that  be  might  t>e 
near  the  Joint  business  conducted  by  his 
foster  father  and  himself,  and  that  he  faith- 
fully-carried out  this  agreement  By  making 
this  agreement  and  by  performing  it  com- 
plainant was  Induced  to  forego  a  benefit  and 
did  thereby  furnish  a  consideration  which 
entitles  him  to  enforce  the  promise  of  Josepb 
Buhler.  Had  not  complainant  made  this 
agreement,  be  might  have  lived  wherever  he 
chose.  By  making  it  and  by  performing  it, 
he  deprived  himself  of  this  right  which  was 
otherwise  his. 

In  determining  whether  or  not  this  Is  a 
consideration  for  the  promise  of  defendant's 
ward,  we  resort  to  elementary  principles.  "If 
the  promisee,  at  the  instance  of  the  promisor 
and  moved  by  bis  promise,  do  any  act  which 
occasions  him  even  the  slightest  trouble  or 
Inconvenience,  or  in  doing  which  he  incurs 
a  risk,  the  act  so  performing  constitutes  a 
valuable  consideration  for  the  promise."  6 
Mn.  &  Eng.  Ency.  of  Law  (2d  Ed.)  722.    "In- 


deed there  is  a  consideration  if  the  promisee, 
in  return  for  the  promise,  does  anything  legal 
which  he  is  not  bound  to  do,  or  refrains  from 
doing  anything  which  he  has  a  right  to  do. 
whether  there  is  any  actual  loss  or  detriment 
to  him  or  actual  benefit  to  the  promisor  or 
not"  9  Cyc.  pp.  812,  313.  In  accordance  with 
these  principles  It  has  been  held:  The  aban- 
donment of  one's  plan  to  accept  «nploymeut 
in  a  distant  town  and  making  his  home  upon 
a  farm  is  a  consideration  for  a  promise  to 
deed  the  farm.    Welch  v.  Wbelpley,  62  Mich. 

15,  2S  N.  W.  744.  4  Am.  St  Repu  810.  The 
giving  up  of  one's  home  and  employment  and 
moving  to  a  farm  is  a  consideration  for  a 
promise  to  deed  the  farm.  Bigelow  v. 
Bigelow,  05  Me.  17,  49  Atl.  49.  These  cases 
are  In  my  Judgment  legally  Indistinguishable 
from  the  case  at  bar.  Attending,  or  promising 
to  attend,  the  promisor's  funeral  Is  a  consid- 
eration for  a  promise  to  pay  money.  Earl  v. 
Angell,  157  Mass.  294,  32  N.  E.  181.  Grant- 
ing to  the  promisor,  at  his  request,  the  priv- 
ilege of  naming .  the  promisee's  child,  is  a 
consideration  for  a  promise  to  "provide  for  it 
generously  and  give  it  a  good  education." 
Wolford  V.  Powers,  85  Ind.  294,  44  Am.  Rep. 

16.  Clianglng  the  name  of  a  female  child  at 
the  request  of  the  promisor  Is  a  consideration 
for  bis  promise  to  leave  her  by  his  will  $500. 
Babcock  V.  Chase,  92  Hun,  264,  36  N.  T.  Supp. 
879.  The  disclosure  of  certain  Information 
is  a  consideration  for  a  promise.  Green  v. 
Brooks,  81  Cal.  328,  22  Pac.  849.  Abstinence 
from  smoking,  chewing,  drinking,  swearing, 
and  playing  billiards  for  six  years,  or  until 
plalntlflT's  assignor  was  21  years  old,  is  con- 
sideration for  a  promise  to  pay  $5,000.  Ham- 
er  V.  Sidway,  124  N.  T.  638,  27  N.  E.  256. 
12  L.  R.  A.  463,  21  Am.  St  Rep.  693.  Ab- 
stinence from  use  of  tobacco  until  after  prom- 
isor's death  Is  consideration  for  promise  to 
pay  $600.  Talbott  v.  Stemmons,  89  Ky.  222, 
12  8.  W.  297,  5  L.  R.  A.  856,  25  Am.  St  Rep. 
631.  Abstinence  from  use  of  intoxicating 
liquors  is  consideration  for  promissory  note. 
LIndell  V.  Rokes,  60  Mo.  249,  21  Am.  Rep.  395. 
The  incurring  of  expenses  of  a  trip  to  Europe 
is  consideration  for  the  promise  to  reimburse 
such  expenditures.  Devecmon  v.  Shaw,  69 
Md.  199,  14  Ati.  464,  9  Am.  St  Rep.  422.  The 
promise,  by  a  divorced  wife,  tbat  she  will 
"conduct  herself  with  sobriety,  and  in  a 
respectable,  orderly  and  virtuous  manner,"  is 
consideration  for  a  promise  to  pay  an  annui- 
ty; the  court  saying:  "She  was  legally  at 
liberty  •  •  •  to  conduct  herself  in  these 
respects  as  she  saw  fit  and  her  promise  to 
surrender  her  lll)erty  •  •  •  constituted 
a  good  consideration  for  her  promise."  Dun- 
ton  V.  Dunton,  18  Yict  L.  R.  114. 

I  submit  that  the  foregoing  authorities 
correctly  state  and  apply  tne  law,  and  that, 
if  we  follow  tbat  law,  we  must  bold  that 
there  was  a  consideration  for  the  promise  of 
defendant's  ward.  I  conclude,  therefore, 
that  there  was  an  agreement  between  these 
parties.    By  the  terms  of  that  agreement  de- 
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fendant's  ward  agreed  that  complainant 
sbould  hare  during  tbe  life  the  house  rent 
free,  and  on  her  death  tbe  fee,  and  complain- 
ant agreed  to  reside  in  the  house,  and  per- 
formed his  agreement  Was  this  agreement 
enforceable?  It  vraa  an  oral  agreement.  It 
related  to  tbe  transfer  of  land,  and  was  there- 
fore within  the  prohibition  of  tbe  statute 
of  frauds.  The  fact,  however,  that  complain- 
ant. In  conformity .  with  bis  contract,  took 
possession  of  tbe  land,  and  held  It  for  many 
years.  Is  snob  a  part  performance  as  to  en- 
title blm  to  relief  In  equity.  Lamb  ▼.  Hln- 
man,  46  Mlcfa.  112,  6  N.  W.  675,  8  N.  W. 
709;  Welch  v.  Wbelpley,  supra;  Bigelow  t. 
Blgelow,  supra.  As  stated  In  our  former 
opinion,  after  making  the  foregoing  contract, 
complainant  becaAie  Indebted  to  defendant's 
ward.  This  Indebtedness  has  never  been 
paid,  and  tbe  larger  part  of  it  Is  no  longer  a 
Talid  debt,  because  of  tbe  operation  of  tbe 
statute  of  limitations.  In  considering  com- 
plainant's moral  culpability  In  not  paying 
this  Indebtedness,  it  should  be  remembered 
that  complainant  testifies — and  this  testimony 
Is  undisputed — that  be  was  often  assured  by 
defendant's  ward  that  be  need  not  pay  it. 
Said  indebtedness  has,  however,  no  relation 
whatever  to  this  controversy.  CJomplalnant's 
failure  to  pay  It,  whether  morally  justified 
or  not,  did  not  release  defendant's  ward  from 
tbe  obligations  of  bis  contract.  Indeed,  our 
consideration  of  this  Indebtedness  will  only 
tend,  in  my  judgment,  to  obscure  our  view 
of  tbe  real  controversy. 

Tbe  decree  of  tbe  circuit  court  sbould  t>e 
affirmed. 

McALVAY  and  MONTGOMBRX,  JJ.,  con- 
curred with  tbe  CHIEF  JUSTICE. 

OSTRANDER,  J.  I  have  found  no  reason 
for  changing  the  opinion  expressed  when  tbe 
case  was  first  before  this  court 

GRANT,  BLAIR,  and  HOOKER,  JJ.,  con- 
curred with  OSTRANDER,  J. 


PEOPLE  V.  LAMBERT. 
(Supreme  Court  of  Michigan.     July  8,  1006.) 

1.  Cbikinai.  Law— Defendant  as  Witness- 
Examination— Otheb  Offenses. 

In  a  prosecution  for  crime,  the  question 
whether  this  wag  the  fiiBt  time  he  was  ever 
in  trouble  was  harmless  error,  where  defendant 
answered  in  tbe  negative. 

tEd.  Note. — For  cases  In  point,  see  vol.  16, 
Cent  Dig.  Criminal  Law,  ff  81S0,  3137.] 

2.  Same— Appeal. 

On  appeal  from  a  conviction  for  crime, 
defendant  cannot  complain  of  rulings  allow- 
ing cross-examination  of  defendant  as  to  his 
conviction  of  other  offenses,  which  examina- 
tion was  within  a  rale  suggested  by  defend- 
ant's counsel  and  was  not  objected  to. 

(Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Crfanlnal  Law,  !|  3007-3009.] 

3.  Same— TaiAX— Aboument  to  Juby. 

Id  a  prosecution  for  rape,  in  which  tbe  evi- 
dence showed  that  the  act  oi  intercourse,  wheth- 


er consented  to  or  not,  was  accompanied  with 
considerable  force  and  caused  pain,  and  de- 
fendant himself  gave  evidence  exhibiting  him 
In  an  unfavorable  light,  the  action  of  tbe  prose- 
cuting attorney  In  referring  to  him  as  a  "thing" 
and  a  "brute"  was  not  cause  for  reversal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  {  1679.] 

4.  Rape— Instbuotions— Resistance. 

Where,  in  a  prosecution  for  rape,  there  was 
no  evidence  of  ue  relative  size  and  strength 
of  the  parties,  and  the  court  instructed  that  to 
justify  a  conviction,  the  jury  must  find  that 
prosecutrix  resisted  to  the  utmost,  refusal  to 
Instruct  that  the  jury  should  consider  the  rela- 
tive size  and  strength  of  the  parties  in  determin- 
ing whether  prosecutrix  resisted  to  the  utmost 
was  not  error. 
6.  Same— Ddtohi  of  Jubt. 

In  a  prosecution  for  rape,  an  instruction 
that  the  people  should  he  protected  against  such 
outrages  if  they  had  been  perpetrated,  that 
every  citizen  should  he  protected  against  con- 
viction for  such  a  crime,  if  he  had  not  committed 
It,  and  that  it  was  the  duty  of  the  jury  to 
determine  where  the  truth  lay,  was  not  error. 

Error  to  Circuit  Court,  Eaton  County; 
Clement  Smith,  Judge. 

Bert  Lambert  was  convicted  of  rape,  and 
brings  error.    Affirmed. 

Argued  before  McALVAT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

Frank  A.  Dean,  for  appellant  Elmer  N. 
Peters,  Proa.  Atty.,  for  the  People. 

OSTRANDER,  J.  Respondent  was  convict- 
ed of  tbe  crime  of  rape  and  sentenced  to 
prison  for  life.  The  prosecutrix  was  IG 
years  of  age  on  May  6,  1904.  Tbe  act  of 
intercourse,  which  took  place  November  18, 
1904,  was  admitted.  Tbe  only  disputed  ques- 
tion was  whether  It  was  accomplished  by  force 
and  against  the  will  of  tbe  prosecutrix.  Up- 
on this  subject  there  was  testimony  which  re- 
quired the  case  to  be  submitted  to  the  jury. 
Tbe  assignments  of  error  which  are  relied 
upon  relate  (1)  to  alleged  Improper  cross- 
examination  of  respondent;  (2)  to  alleged 
intemperate  language  of  tbe  prosecuting  at- 
torney; (8)  to  tbe  refusal  of  tbe  court  to 
give  to  tbe  Jury  a  requested  Instruction; 
(4)  to  alleged  prejudicial  language  of  tbe 
trial  judge. 

1.  On  the  cross-examination  of  tbe  respond- 
ent, the  following  occurred:  "Q.  Is  this  tbe 
first  time  you  have  ever  been  In  any  trouble? 
A.  No.  Mr.  Nichols :  I  object  to  it  as  Incom- 
petent I  ask  that  tbe  question  be  stricken 
out  Tbe  Court:  I  don't  know  what  you 
expect  to  follow  it  up  with.  Tou  can  Intro- 
duce the  record  as  you  do  any  record  of  any 
witness  to  test  bis  credibility.  Mr.  Peters: 
That  Is  the  purpose.  Tbe  Court :  It  Is  for  no 
other  purpose  except  to  test  his  credibility. 
The  answer  may  stand.  Mr.  Nichols:  Ex- 
ception. Q.  Have  you  been  arrested  before? 
Mr.  Nichols :  I  object  to  It  as  Irrelevant,  in- 
competent immaterial,  and  not  proper.  The 
Court:  Answer.  I  will  simply  say  to  you, 
gentlemen  [addressing  the  jury],  this  Is  to 
test  tbe  witness's  credibility.    He  has  taken 
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the  witness  stand.  He  Is  like  any  witness. 
He  can  be  inquired  about  those  matters.  Let 
the  record  show  this  is  all  taken  under  objec- 
tion and  exception.  Mr.  Nichols:  Tou  can- 
not show  in  testing  the  witness's  credibility 
the  fact  of  his  having  been  arrested.  If  he 
has  been  convicted  of  any  offense,  that  is  to 
show  that,  but  to  ask  if  he  has  been  arrested, 
I  will  submit  that  is  not  proper.  The  Court : 
That  Is  true.  Mr.  Nichols:  That  is  the 
reason  of  my  objection.  Q.  Were  you  ever 
convicted  of  any  offense?  A.  Tes,  sir.  Once 
for  riding  a  bicycle  on  a  walk.  Q.  Any  other 
oflmse?  A.  Tes;  I  guess  one  time  at  the 
Balrd  Opera  House,  when  I  worked  there. 
Mr.  Balrd  had  some  copper  down  cellar. 
'There  was  some  wire  there  that  belonged  to 
the  dty,  and  we  toc^  this  copper  he  had  there 
-for  oar  pay,  and  we  thought  this  other  city 
wire  went  along  with  It  We  wait  and  sold 
it,  and  they  came  after  the  wire  and  made  a 
charge  against  us  for  larceny.  I  pleaded 
guilty  to  that  That  is  all  I  could  do.  I  was 
<x>nvicted  of  another  offense,  larceny.  Char- 
ged with  larceny.  I  pleaded  guilty.  Wascon- 
vlcted  at  another  time  for  fighting;  pleaded 
guilty  then.  Have  not  been  convicted  of  any 
other  crime.  Q.  Are  you  positive  that  three 
times  Is  all?  The  Court:  He  has  testified  to 
four  times,  including  the  bicycle.  Mr.  Peters: 
Tes;  but  I  wouldn't  regard  the  bicycle  mat- 
ter as  very  serious.  Q.  Are  you  in  the  habit 
-of  having  sexual  intercourse  with  women 
other  than  your  wife?  Mr.  Nichols :  I  object 
to  it  as  incompetent,  irrelevant,  and  im- 
material. The  Court :  I  think  I  will  sustain 
that  objection." 

It  Is  pointed  out  in  the  brief  that,  while 
the  prosecuting  attorney  claimed  the  testi- 
mony was  called  for  to  test  the  credibility  of 
the  witness,  the  use  made  of  it  is  evidenced 
by  the  argument  made  to  the  Jury,  in  which 
the  following  is  some  of  the  language  used. 
-Commenting  first  upon  the  testimony  of  the 
prosecutrix,  and  then  upon  that  given  by  the 
respondent,  the  prosecuting  attorney  said:  "If 
ever  I  saw  a  picture  of  girlhood  Innocence, 
an  Innocent  country  girl,  so  to  speak,  not 
Innocent,  perhaps,  that  is  not  the  right  ex- 
pression to  use,  but  you  remember  when  my 
brother  put  any  question  to  her  In  any  other 
language  than  she  is  capable  of  using,  the 
.language  that  educated  men  use,  she  was 
'stumped.'  She  says,  'What  do  you  mean?' 
He  had  to  address  her  In  plain  talk  that 
working  people  use.  She  didn't  understand 
a  word  of  more  than  three  syllables  hardly, 
but  when  a  word  was  put  to  her  in  the  lan- 
guage she  was  acquainted  with  or  a  question, 
so  that  she  understood  it,  the  answer  came 
right  straight,  fair,  and  square,  examined  by 
a  man  of  26  years  experience,  a  skilled  law- 
yer and  (me  of  the  best  criminal  lawyers  in 
the  county  of  Ingham ;  and  yet  be  could  not 
twist  her  or  work  her  out  of  the  true  story 
Jiot  one  particle.  She  stood  that  cross-ex- 
-amlnatlon  marvelously.    I  want  to  say  to  you 


there  is  one  class  of  people  In  the  world  that 
can  stand  such  a  cross-examination,  and  that 
is  the  party  who  ia  telling  the  truth.  Let 
them  get  away  from  it  and  such  a  man  as 
Judge  Nichols  will  trip  them  every  time,  un- 
less it  be  such  a  man  as  this  man,  who  has 
been  in  the  criminal  courts,  tried  and  con- 
victed, who  has  been  through  the  mill,  who 
stands  ready  If  convicted  to  go  to  state's 
prison.  That  man  lying  over  here  in  jail  will 
sit  down  and  be  will  commit  to  memory  a 
story  the  devil  himself  couldn't  break  up  as 
far  as  that  is  concerned,  and  yet  what  about 
it?  Mr.  Nichols:  Exception."  It  is  appar- 
ent that  no  harm  was  done  in  accepting  the 
answer  to  the  first  question.  As  to  the  others 
which  were  answered,  they  were  within  a 
rule  which  counsel  for  Despondent  himself 
suggested  and  were  not  objected  ta 

2.  In  his  opening  argument  to  the  Jury,  the 
prosecuting  attorney  used  the  following  lan- 
guage, to  which  exceptions  were  taken: 
"We  have  here  a  charge  made  by  a  young 
girl  Just  past  the  age  of  16  in  which  she 
charges  this  man  here — this  thing  here — 
Mr.  Nichols  (Interrupting) :  I  take  an  excep- 
tion to  that  remark.  Mr.  Peters  (continu- 
ing) : — with  having  with  force  and  against 
her  win  violated  her  person  on  the  19tb  day 
of  last  November.  *  *  •  And  yet  that 
brute  goes  on  that  stand  and  tries  to  make 
you  believe  he  left  that  woman  In  that  condi- 
tion and  she  kissed  him  while  he  did  it 
*  *  *  A  man  that  will  do  what  that  man 
did  there  is  no  place  on  earth  that  is  safe  for 
him  except  behind  the  prison  bars,  and  I 
hope  you  will  strengthen  the  thoughts  in  me 
that  within  three  days  that  man  will  be 
where  never  again  will  he  be  given  the  least 
particle  of  an  importunity  to  ravish  another 
Innocent  girl."  The  uncontradicted  testimony 
of  physicians,  added  to  the  testimony  of  the 
respondent,  indicated  strongly  that,  whether 
the  intercourse  was  or  was  not  consented,  to, 
the  act  itself  was  accomplished  with  such 
force  and  the  parts  were  left  in  such  a  condi- 
tion that  pain  accompanied  the  coition. 
Respondent  gave  other  testimony  which  In 
effect  was  a  seif-characterizatlon,  little.  If 
any,  more  favorable  than  that  given  to  him 
by  the  prosecuting  attorney.  It  would  have 
been  more  dignified  and  more  in  keeping  with 
official  character  If  the  prosecuting  attome7 
had  refrained  from  using  some  of  the  words 
which  he  did  use.  It  cannot  be  said  that  the 
testimony,  including  that  of  respondent,  did 
not  in  fact  present  respondent  in  the  char- 
acter ascribed  to  tiim.  I  think  the  case 
should  not  be  reversed  because  of  Improper 
conduct  of  the  prosecuting  attorney. 

3.  The  court  was  requested  to  say  to  the 
Jury:  "It  is  not  only  your  province,  but 
your  duty,  in  considering  the  question  as  to 
whether  the  complaining  witness  used  all 
resistance  possible  for  her  to  use  to  prevent 
the  consummation  of  the  act  of  Intercourse,  to 
take  into  consideration  the  relative  size  and 
strength   of    the   complaining   witness    and 
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'the  respondent"  The  prosecutrix  bad  testi- 
fied that  she  thongbt  she  weighed  125  pounds 
without  ber  wraps,  but  there  is  no  testimony 
showing  tha  relative  size  or  probable  strength 
of  the  parties.  Tbe  court  did  Instruct  the 
Jury  that,  "to  convict  respondent,  you  must 
be  satisfied  beyond  a  reasonable  doubt,  which 
I  will  explain  to  you  later  on,  that  the  Inter- 
{ourse  was  had  by  force  and  against  the  will 
of  Miss  Frever,  and  that  she  made  tbe  ut- 
most resistance  on  ber  part  to  defend  her- 
«eU,  and  unless  so  proven  yon  should  acquit 
tbe  resp(mdent  Should  you  find  from  tbe 
proof  In  the  case  that  for  a  time  she  objected, 
yet,  If  at  tbe  time  tbe  act  of  intercourse 
occurred,  she  consented  thereto,  then  It 
would  not  be  rape,  no  matter  how  reluctantly 
or  tardily  consent  was  given  or  how  much 
force  had  been  previously  employed,  If  in 
tbe  act  Itself  she  consented,  then  It  would 
not  be  rape.  Miss  Frever  claims  she  had 
been  resisting  for  a  long  time  and  when  the 
act  was  committed  she  was  still  resisting  to 
the  utmost,  and  submitted  to  it  because  she 
was  oveipowered ;  that  she  never  consented ; 
tbat  she  was  taken  out  of  tbe  automobile  by 
force  and  thrown  on  tbe  ground  and  cbolted 
Into  submission.  To  this  Intercourse  the 
respondent  claims  she  finally  consented,  got 
oat  of  the  automobile  willingly,  and  submit- 
ted to  bis  sexual  embraces  without  resistance. 
Now  gentlemen,  it  Is  for  you  to  decide — it  is 
for  yon  to  say  where  the  truth  is.  Be  claims 
she  consented.  If  she  did,  this  offense  for 
which  be  Is  on  trial  is  not  made  out  and 
respondent  in  such  case  should  be  acquitted. 
She  claimB  she  resisted  to  the  utmost,  and  if 
she  did  and  only  ceased  when  overpowered 
by  force  or  from  not  being  able  from  want  of 
strength  to  resist  him  any  longer,  then  tbe 
offense  U  made  out  and  he  should  be  con- 
victed." In  view  of  this  Instruction,  It  was 
not  error  to  refuse  to  give  the  charge  prefer- 
red. 

4.  The  court  further  said  to  the  jury :  "It 
Is  for  you  as  conservators  of  the  peace  and 
tbe  protectors  of  citizens  to  say  in  this  case 
by  your  verdict  where  the  truth  is.  The 
people  should  be  protected  against  such  out- 
rages if  they  have  been  perpetrated."  It  Is 
said  that  this  was  harmful  to  respondent 
The  last  phrase  above  quoted  Is  tbe  first 
phrase  of  a  sentence  which  concludes :  "Every 
citizen  should  be  protected  against  being  con- 
victed of  such  an  outrage  If  be  is  not  guilty 
of  It ;  but  Jurors,  as  well  as  courts,  should  do 
their  duty  under  tbeir  oaths  in  a  case  of  this 
kind,  and  sbould  take  tbe  testimony  as  It 
comes  to  them  and  comes  into  court  and  con- 
sider it  as  seriously  and  honestly,  without 
fear  and  without  Impartiality,  weigh  where 
the  truth  is,  no  matter  where  It  falls.  That 
is  what  I  want  you  to  do  In  this  case,  gentle- 
men."   The  objection  made  is  without  merit 

We  have  examined  the  record  and  briefs 
with  great  care,  because  the  charge  is  a 
serious  one,  and  tbe  punishment  Inflicted  Is 
tbe  extreme  penalty  of  tbe  law.    It  is  made 


evident  by  tbe  brief  of  counsel  for  respondent 
that  it  Is  hoped  this  court  after  a  survey  of 
the  entire  record,  will  reach  tbe  conclusioa 
tbat  the  guilt  of  respondent  Is  doubtful  and 
afford  the  relief  of  a  new  trial.  The  story 
which  the  prosecutrix  told  Is  both  strong  and 
weak,  as  evidence,  both  probable  and  Improb- 
ablfc  Tbe  Jury  evidently  believed  her.  We 
cannot  say  that  her  story  was  so  improbable 
tbat  a  miscarriage  of  Justice  is  plainly  indi- 
cated. 
Tbe  Judgment  Is  affirmed. 


CONRAD  T.  VAN  BURBN  CIRCUIT 

JUDGE. 

(Supreme  Court  of  Michigan.     July  8,  1906.) 

Abbkst— AiTiDAvrr  —  Sufficibhot  —  Knowi,- 
EooB  of  Affiant. 

Const  art  6,  {  26,  declares  that  no  war- 
rant to  seize  any  person  sliall  Issne  without 
probable  cause,  supported  by  oath  or  affirma- 
tion. An  affidavit  upon  which  a  capias  was 
issued,  stated  that  defendant  plotted  to  separate 

SlaintiS  from  his  wife,  and  at  various  times 
ebanched  tbe.  wife,  all  of  which  took  place  at 
a  certain  village  and  at  other  places  unknown 
to  plaintiff;  that  plaintiff  had  wholly  lost  the 
comfort  society,  and  aid  of  his  wife;  tbat  de- 
fendant had  succeeded  In  destroying  the  affec- 
tion of  the  wife  for  plaintiff  and  bad  induced 
ber  to  leave  plaintiff's  home ;  and  that  plaintiff 
was  informed  and  believed  that  bis  wife  was 
about  to  elope  with  defendant  Held,  that  the 
affidavit  was  not  sufficient  to  Justify  the  issu- 
ance of  a  capias;  it  being  essential  that  there 
be  stated,  not  conclusions,  but  facts,  which  are 
necessarily,  or  at  least  apparently,  within  the 
knowledge  of  affiant 

[Ed.  Note. — ^For  cases  in  point  aee  voL  4, 
Cent  Dig.  Arrest  SS  64-63.] 

Mandamus  by  William  Conrad  to  compel 
tbe  Van  Buren  circuit  Judge  to  make  an  order 
discharging  relator  from  arrest  and  avoiding 
his  ball  bond.    Writ  granted. 

Relator  was  arrested  on  a  writ  of  capias 
ad  respondendum  on  the  11th  day  of  Septem- 
ber, 1905,  and  was  taken  Into  custody  by  the 
sheriff  of  Van  Buren  county  in  accordance  with 
an  order  to  hold  to  ball  Indorsed  on  said  writ 
Relator,  having  given  a  bond  in  tbe  sum  of 
$2,000,  was  released,  and  afterwards,  on  the 
26th  day  of  September,  1906,  pat  in  special 
bail  as  required  by  law.  On  tbe  lOtb  day  of 
November,  a  copy  of  tbe  declaration  In  tbe 
cause  was  served  upon  relator,  to  which  be 
filed  his  plea  of  the  general  issue  on  the  24tb 
day  of  November,  1905,  and,  thereupon,  made 
a  motion  to  quash  the  action  on  the  writ  of 
capias  in  arresting  the  relator,  to  discharge 
tbe  relator  from  bail,  to  avoid  tbe  bail  bond, 
and  discharge  tbe  sureties  thereon  for  tbe 
following  reasons:  "(a)  Because  It  appears 
from  the  affidavit  that  tbe  said  affidavit  up- 
on which  the  writ  of  capias  ad  respondendum 
was  issued  in  pursuance  of  section  9996  of  tbe 
Compiled  Laws  of  1S97,  was  issued  after  the 
said  writ  had  been  Issued;  (b)  because  the 
affidavit  does  not  state  a  single  fact  or  cir- 
cumstance, but  conclusions  drawn  by  tbe 
deponent  tberein;    (c)  because  the  affidavit 
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does  not  state  In  terms,  nor  does  the  fact  ap- 
pear from  wbat  Is  stated  In  the  affldaTlt,  that 
It  Is  made  on  the  i)ersonal  knowledge  of  the 
deponent,  Howard  Clowes;  (d)  because  the 
aflBdaTit  does  not  show  that  that  which  Is 
stated  therein  is  within  the  knowlcdgre  of  the 
deponent,  Howard  Clowes;  (e)  because  the 
deponent,  Howard  Clowes,  states  In  the  affi- 
davit In  these  words :  'All  of  which  said  ac- 
tions and  doings  took  place  at  the  village  of 
Lawton  and  at  other  places  in  said  county 
unknown  to  this  deponent*;  (f)  because  the 
affidavit  does  not  allege,  as  provided  by  sec- 
tion 9896  of  the  Compiled  Laws  of  1807,  that 
the  affiant  believes  that  the  plaintiff  is  en- 
■  titled  to  recover  against  the  defendant  for 
the  cause  of  action  stated;  (g)  because  the 
affidavit  does  not  set  out  any  cause  of  action." 
This  motion,  having  been  brought  on  to  be 
heard,  was  overruled  by  the  circuit  Judge, 
and  thereupon  relator  made  a  motion  to  set 
aside  the  order  denying  his  motion,  which 
motion  was  also  denied.  Relator  thereupon 
applied  to  this  court  for  writ  of  mandamus 
to  require  the  circuit  Judge  to  vacate  the 
order  and  to  enter  an  order  discharging  the 
relator  from  arrest  and  avoiding  the  ball 
bond. 

The  affidavit  upon  which  the  capias  was 
based  is,  so  far  as  necessary  to  be  considered 
here,  as  follows :  "That  on  or  about  the  15th 
day  of  April,  A.  D.  1906,  at  the  village  of 
Faw  Paw,  in  said  county,  this  deponent  mar- 
ried one  Phoebe  McFadden  (since  known  as 
Phoebe  Clowes)  and  that  at  the  time  of  the 
commission  of  the  wrongs  hereinafter  men- 
tioned, the  plaintiff  and  his  said  wife  were 
living  together  as  man  and  wife  in  the  vil- 
lage of  Lawton,  in  said  county ;  that  imme- 
diately after  the  marriage  of  this  deponent 
and  the  said  Phoebe  McFadden,  they  were 
living  together  as  hiisband  and  wife  In  the 
said  village  of  Lawton,  and  that  the  said 
William  Conrad  lived  with  them  In  their 
said  home;  that  immediately  thereafter,  the 
said  William  Conrad  laid  plans  to  separate 
the  said  plaintiff  from  his  said  wife,  and 
wrongly  and  wickedly  and  without  the  priv- 
ity or  connivance  of  the  plaintiff,  at  various 
times  since  the  said  15th  day  of  April,  1905, 
debanched  the  said  Phoebe  Clowes,  all  of 
which  said  actions  and  doings  took  place  at 
the  said  village  of  Lawton  and  at  other  places 
In  said  county  unknown  to  this  deponent  and 
prior  to  the  date  of  the  commencement  of  this 
suit,  by  means  whereof,  the  affections  of 
the  said  Phoebe  Clowes  for  the  said  plaintiff, 
which  had  hitherto  existed,  was  wholly  alien- 
ated and  destroyed;  that,  by  reason  of  the 
premises,  the  plaintiff  has  wholly  lost  the 
comfort,  society,  aid,  and  assistance  of  bis 
said  wife,  which,  during  all  the  time  afore- 
said, he  otherwise  ouRht  to  have  had  and  en- 
Joyed.  Deponent  further  says  that  during 
all  of  said  time  since  the  said  marriage,  the 
said'  William  Conrad  has,  by  false  and 
fraudulent  representations  to  the  said  Phoebe 
Clowes,  endeavored  and   has   succeeded  In 


destroying  the  affections  of  the  said  Phoebe 
Clowes  for  the  said  plaintiff  and  has  induced 
the  said  Fhos'be  Clowes  to  leave  the  home  of 
this  plaintiff,  whereby  his  home  is  broken  up 
and  his  domestic  happiness  destroyed;  that 
the  said  Phoebe  Clowes  and  the  said  William 
Conrad  have  together  left  the  home  of  this 
plaintiff  and  now  are  residing  together,  and 
that  the  said  Phoebe  Clowes  is  living  with 
and  caring  for  the  home  of  the  said  William 
Conrad,  Instead  of  living  with  this  plaintiff 
and  caring  for  his  home,  as  she  ought  De- 
ponent further  says  that.  In  furtherance  of 
his  scheme  to  rob  this  plaintiff  of  the  affec- 
tions of  his  said  wife,  the  said  William  Con- 
tad  has  endeavored  to  hire  other  people  to  in- 
duce  this  deponent  to  drink  Intoxicating  liq- 
uors and  to  become  Intoxicated,  that  he  might 
picture  this  deponent  in  an  unfavorable  light 
to  the  said  Phoebe  Clowes  and  thereby  assist 
him  in  his  nefarious  scheme  to  rob  this  plain- 
tiff of  the  affections  of  his  said  wife.  Depo- 
nent further  says  that  in  furtherance  of  the 
scheme  of  the  said  William  Conrad  to  rob 
this  plaintiff  of  the  affections  of  his  said  -wife 
and  to  debauch  and  carnally  know  her,  the 
said  Phoebe  Clowes,  he  has  offered  the  said 
PhoB'be  Clowes  large  sums  of  money  if  she 
would  leave  this  plaintiff  and  go  and  live 
with  him,  the  said  William  Conrad.  This 
deponent  further  says  that  he  is  informed 
and  believes  that  the  said  William  Conrad 
and  PhoDbe  Clowes  Intend  and  are  abont  to 
elope  and  leave  the  state  of  Michigan ;  that 
they  have  taken  possession  of  tills  plalntltTs 
money  and  property  amounting  to  a  large 
sum,  to  wit,  the  sum  of  six  hundred  dollars, 
and  are  together  scheming  and  conniving  to 
take  away  from  the  state  of  Michigan  with 
them  all  of  this  plaintifTs  said  money  and 
property.  Deponent  says  that  the  said  Wil- 
liam Conrad  has  so  thoroughly  supplanted 
this  deponent  In  the  affections  of  his  said  wife 
that  she  has  left  his  home  and  refuses  to  have 
anything  more  to  do  with  this  deponent,  and 
that  the  conduct  of  the  said  William  Conrad 
with  the  said  Phoebe  Clowes,  has  become  the 
talk  and  scandal  of  the  village  of  Lawton; 
that  It  has  broken  this  plaintifTs  home,  and 
that  the  said  William  Conrad  has  alienated 
all  the  plaintifTs  wife's  affections  for  him, 
the  said  plaintiff,  causing  him  great  sorrow 
and  anguish." 

Argued  before  BLAIR,  MOMXiOMBRT, 
OSTRANDER,  HOOKER,  and  MOORE,  JJ. 

Eugene  W.  Lawton,  for  relator.  Ru-ssell 
M.  Chase  and  W.  J.  Barnard,  for  respondent. 

BLAIR,  J.  (after  stating  the  facts) .  In  my 
opinion,  this  affidavit  was  not  sufficient  to 
Justify  the  issuance  of  the  writ  and  the  ar- 
rest of  the  relator  thereunder.  The  Constitu- 
tion of  the  state  (article  C,  {26)  provides  that 
"no  warrant  to  search  any  place  or  to  seize 
any  person  or  things  shall  issue  without  de- 
scribing them  nor  without  probable  cause, 
supjwrted  by  oath  or  affirmation."  In  Brown 
V.  Kelley,  20  Mich.  27,  this  court  had  occasion 
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to  constme  this  proTlsion  of  the  C!onstltutlon 
as  applied  to  a  -vrarrant  Issned  by  a  justice 
of  the  peaco  npon  an  affidavit  setting  out  the 
facts  relied  on  In  the  following  words: 
"That  heretofore,  to  wit,  on  the  seventeenth 
day  of  September,  1866,  be  placed  In  the 
hands  of  Jacob  L.  Brown  the  sum  of  three 
hundred  dollars  for  safe  keeping,  to  be  kept 
by  the  said  Jacob  L.  Brown  tintll  such  time  as 
this  deponent  should  call  for  It ;  that  the  said 
Brown  Instead  of  restoring  to  this  deponent 
the  said  sum  of  money  so  Intrusted  to  him, 
converted  two  hundred  dollars  of  the  same 
to  his  own  use  and  now  wholly  refuses  to  re- 
turn the  same  to  this  deponent"  Chief  Jus- 
tice Campbell,  writing  the  opinion  of  the 
court,  says:  "The  affidavit  is  clearly  defect- 
Ive.  The  statute  reqnlrea  it  to  set  forth 
tile  facts  and  circumstances,  within  the 
knowledge  of  the  person  making  the  affidavit; 
constituting  the  grounds  of  the  application. 
There  la  not  a  single  fact  or  circumstance 
alleged  here  within  the  plaintiff's  knowledge, 
tending  to  make  out  a  case.  The  oath  Is  to  a 
mere  conclusion  of  law.  It  does  not  show 
when  or  where  or  by  whom  any  demand  was 
made,  or  even  that  any  demand  was  made  at 
all  upon  Brown,  or  how  he  met  the  demand, 
If  made.  The  necessity  of  such  a  showing 
is  made  more  apparent  In  this  case,  when 
the  plaintiff  showed  the  facts  and  circum- 
stances on  the  trial  negativing  the  truth  of 
his  conclusions.  The  facts  to  be  stated  in 
the  affidavit  must  be  given  In  the  same  way 
as  on  the  stand,  by  a  distinct  averment  of 
each  fact  upon  knowledge,  and  the  facts 
most  be  such  as  \n  law  tend  to  make  out  the 
cause  of  complaint  It  Is  not  for  the  party 
to  draw  his  own  inferences.  He  must  state 
matters  which  would  Justify  others  In  draw- 
ing them.  The  rules  heretofore  laid  down 
In  this  court,  have  always  required  the  facts 
themselves  to  appear  upon  knowledge.  No 
other  rule  would  preserve  the  constitutional 
right  against  warrants  not  based  on  prolrabie 
cause,  supported  by  oath  or  affirmation. 
Const  art  6,  |  26;  Proctor  v.  Prout  17  Mich. 
173."  In  Sheridan  v.  Briggs,  68  Mich.  669, 
19  N.  W.  189,  Mr.  Justice  Champlin,  deliver- 
ing the  unanimous  opinion  of  the  court,  says : 
"The  principle  deduclble  from  these  cases  is 
that  an  affidavit  which  is  used  as  the  basis  of 
a  writ  which  will  deprive  a  person  of  bis 
liberty,  must  not  only  set  forth  the  facts  and 
circumstances  In  detail,  and  not  conclusions 
or  inferences  from  facts,  but  they  must  be 
facts  within  the  personal  knowledge  of  the 
deponent  Applying  these  principles  to  the 
affidavit  in  question,  it  appears  to  be  defect- 
ive In  that  portion  which  contradicts  the  al- 
leged representations;  their  falsity  does  not 
appear  to  be  alleged  npon  the  personal  knowl- 
edge of  the  deponent,  and  the  statements 
respecting  the  falsity  of  the  representations 
are  too  indefinite  to  possess  the  quality  of 
legal  proof.  If  the  deponent  was  called  to 
the  witness  stand  for  the  purpose  of  proving 
tte  falsity  of  the  representations,  it  would 


not  be  competent  for  him  to  testify  in  the 
general,  loose,  and  vague  manner  contained 
in  his  affidavit  Such  testimony  would  not 
be  admissible  to  establish  the  fact  that  the 
representations  made  were  false.  The  affi- 
davit upon  which  a  person  Is  held  to  bail 
must  be  of  the  same  legal  quality,  as  evi- 
dence, as  would  be  required  at  the  trial  to 
establish  the  facts  set  up  or  relied  on  for 
cause  of  arrest  The  authorities  referred  to 
In  plalntlfTB  toief  apply  to  cases  of  plead- 
ings, and  not  to  affidavits  or  examinations 
which  form  the  basis  of  a  writ  or  warrant  to 
arrest  or  imprison  a  person.  What  would  be 
quite  sufficient  in  a  pleading  would,  in  most 
instances,  be  entirely  Insufficient  in  an  affi- 
davit to  hold  to  bail.  The  reason  is  obvious. 
In  pleading,  the  evidence  Is  not  required  to  be 
set  forth.  But  no  arrest  can  be  made  except 
upon  sworn  evidence  of  facts." 

The  affidavit  In  the  case  before  us  Is  sub- 
stantially a  declaration  in  an  action  of  tres- 
pass on  the  case  for  alienating  the  affections 
of  the  afllant's  wife.  While  It  Is  not  essential 
that  it  should  be  stated  In  the  affidavit  in  so 
many  words  that  the  facts  relied  upon  are 
within  the  personal  knowledge  of  the  affiant, 
it  Is  essential  that  facts  and  not  conclusions 
should  be  stated,  which  are  necessarily,  or. 
at  least,  apparently,  within  the  knowledge  of 
the  affiant  The  most  important  fact  at- 
tempted to  be  stated  In  this  affidavit  the  de- 
bauching of  the  affianfa  wife,  is  manifestly 
an  Inference  of  the  affiant  from  facts  and 
circumstances  not  disclosed  by  him  In  the 
affidavit  since  it  is  stated  that  "said  actions 
and  doings  took  place  at  the  said  Tillage  of 
Lawton  and  at  other  places  in  said  county 
unknown  to  this  deponent"  I  do  not  think 
that  the  affidavit  in  the  case  now  under  con- 
sideration Is  as  definite  and  positive  as  either 
of  the  affidavits  considered  in  the  cases  above 
cited.  See,  also,  Robinson  v.  Branch  Circuit 
Judge  (Mich.)  105  N.  W.  26. 

The  writ  is  granted,  with  costs. 

OSTRANDER  and  MOORB,  JJ.,  concur; 
MONTGOMERY  and  HOOKER,  JJ.,  concur 
in  the  result 


KAUFMANN   v.   BURTON. 
(Supreme   Court   of  Michigan.    July  3,   1906.) 

1.  Fbauds,    STATtrnc    op  — Cortraots    fob 
Salk  or  Land— Vauditt. 

Defendant  signed  an  instrument  addressed 
to  another  stipulating  that  he  would  eive  the 
latter  or  assigna  a  warranty  deed  of  land  de- 
scribed for  a  consideration  specified.  A  third 
person  signed  an  acceptance  of  the  proposition 
and  agreed  to  carry  out  his  part  thereof.  Beld, 
that  the  instrument  and  acceptance  did  not 
constitute  as  between  defendant  and  the  third 
person  a  written  agreement  for  the  conveyance 
of  real  estate,  though  defendant  received  the 
acceptance,  which  amounted  only  to  a  counter 
proposition. 

2.  Same. 

Defendant  signed  a  letter  addressed  to  the 
attorney  of  the  tliird  person,  and  stated  therein 
that  the  title  to  the  land  wnich  should  be  uou- 
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Teyed  to  him  in  consideration  of  bia  conveying 
tlie  land  described  in  the  instrument  executed  by 
him,  was  defective,  but  that  he  would  not  refnaa 
to  perform  under  the  contract,  but  would  in- 
aist  on  complete  performance  of  all  conditions 
precedent  to  performance  on  his  part.  Held, 
that  the  letter  was  not  an  acceptance  of  the 
third  person's  counter  proposition,  so  as  to  con- 
stitute an  agreement  for  the  sale  of  land. 

Error  to  Circuit  Court,  Wayne  County; 
George  S.  Hosmer,  Judge. 

Action  by  Minnie  Kaufmann  against 
Charles  P.  Burton.  There  was  a  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Argued  before  McALVAY,  GRANT, 
BLAIR,  MONTGOMERY,  and  MOORE,  JJ. 

Frederic  T.  Harward,  for  appellant.  E.  A. 
rink,  for  appellee. 

McALVAY,  J.  PlalnUff  sued  defendant  In 
assumpsit  to  recover  damages  for  the  non- 
performance of  a  certain  written  agreement, 
whereby  It  is  claimed  defendant  agreed  to 
sell  and  convey,  and  plaintiff  to  purchase 
from  him  certain  land  situated  in  Barry 
county  in  exchange  for  lands  to  l>e  sold  and 
conveyed  to  him  by  her.  Defendant  pleaded 
the  general  issue,  and  denied  under  oath  the 
execution  of  any  contract  with  plaintiff.  Up- 
on a  trial  bad  In  the  Wayne  circuit  court 
before  a  Jury  plaintiff  recovered  a  verdict 
Onils  was  set  aside  on  a  motion  by  defendant 
for  a  new  trial,  on  the  ground  that  the  evi- 
dence did  not  show  that  there  was  a  written 
contract  between  the  parties  relative  to  the 
sale  and  exchange  of  real  estate.  After- 
wards, by  stipulation  between  the  parties, 
the  evidence  taken  on  the  former  trial  was 
considered  as  Introduced,  and  the  court  in- 
structed a  verdict  for  defendant  Upon 
snch  action  and  instructions  on  the  part  of 
the  court  errors  are  assigned. 

The  question  to  be  considered  is  whether 
the  written  proposition  of  defendant  to  Mc- 
Brlde,  the  Indorsement  on  It  signed  by  plain- 
tiff, and  the  letter  of  defendant  constitute  a 
written  agreement  between  the  parties  to 
this  suit  relative  to  a  sale  and  exchange  of 
real  estate.  It  is  Immaterial,  and  therefore 
unnecessary  to  state  the  circumstances  sur- 
rounding this  transaction,  for  the  reason 
that  the  case  must  be  disposed  of  upon  a 
construction  of  the  writings. 

The  following  is  the  proposition  In  writ- 
ing made  by  defendant  upon  which  plaln- 
tifTs  acceptance  appears: 

"Detroit  Michigan,  Nov.  28,  1903.  Louis 
C.  McBride,  Esq.,  Detroit  iSllchlgan— 
Dear  Sir:  I  will  give  yon  or  your  assigns 
a  warranty  deed  of  my  farm,  located  in 
Hastings  township,  Barry  county,  Michigan, 
and  described  as  the  northwest  one-quarter 
(%)  section  26  (twenty-six),  town  three,  (3), 
range  eight  (8)  west  except  one  acre  on  the 
florthwest  comer,  which  the  school  district 
has  the  right  to  nse  so  long  as  it  is  occupied 
for  school  purposes,  for  a  warranty  deed  of 
the  two-story  double  frame  house  located  on 


the  southwest  comer  of  Hubbard  and  Bran- 
don avenues,  Detroit  Michigan,  and  the  two- 
story  double  frame  bouse  situated  imme- 
diately on  the  rear,  ail  being  better  known 
and  described  as  lot  one  (1)  Martin's  sub- 
division of  lots  thirty-eight  (38)  and  thirty- 
nine  (39)  of  Scotten's  subdivision  of  Hub- 
bard's subdivision  of  private  claim  No.  77,. 
situated  on  the  southwest  comer  of  Hub- 
bard and  Brandon  avenues,  Detroit  Michi- 
gan. Said  last-mentioned  property  to  b» 
deeded  to  me  subject  to  mortgages  of  thirty- 
seven  hundred  (?3,700)  now  on  said  property, 
same  being  payable  on  or  before  two  years 
from  their  date,  and  bearing  Interest  at  the 
rate  of  six  per  cent  (6%)  per  annum,  pay- 
able semiannually.  I  further  agree  to  place- 
a  mortgage  for  you  or  your  assigns  on  my 
above  described  prc^erty  for  the  sum  of 
twenty-five  hundred  dollars  ($2,500),  pay- 
able on  or  before  three  years  from  Its  date, 
bearing  Interest  at  the  rate  of  six  per  cent 
(6%)  per  annum,  payable  semiannually  from 
its  date.  In  case  there  Is  any  commission  to 
pay  for  said  loan  of  twenty-five  hundred 
dollars  ($2,000)  you  or  your  assigns  are  to 
pay  an  amount  up  to  fifty  dollars  ($50)  for 
procuring  same.  I  fortho-  agree  to  take  a 
second  mortgage  on  my  above  described  farm 
for  the  sum  of  seven  hundred  dollars  $700), 
for  you  or  your  assigns,  payable  on  or  be- 
fore one  year  from  its  date  and  bearing  In- 
terest at  the  rate  of  six  per  cent  (6%)  per 
annum,  payable  semiannually.  In  addition 
to  the  warranty  deed  al>ove  mentioned  to- 
be  given  to  me,  I  am  to  receive  one  thousand 
dollars  ($1,000)  in  cash  and  the  above  men- 
tioned seven  hundred  dollar  ($700)  mortgage. 
Each  to  furnish  a  satisfactory  abstract 
brought  down  and  certified  to  date  and 
showing  good  marketable  title  and  property 
free  and  clear  of  and  from  all  liens,  taxes 
and  encumbrances,  excepting  the  above  men- 
tioned mortgages  of  thirty-seven  hundred 
dollars  ($3,700)  on  the  property  located  on 
the  southwest  comer  of  Hubbard  and  Bran- 
don avenues,  it  being  agreed  and  under- 
stood that  I  shall  have  the  privilege  of  re- 
moving twenty-one  oak  trees  (21)  from  said 
farm.    Charles  P.  Burton." 

"I  hereby  accept  the  above  proposition 
and  agree  to  carry  out  my  part  of  the  same. 
M.  Kaufmann." 

The  material  facts  relative  to  the  emclal 
question  -are  practically  undisputed.  .  This 
written  proposition  to  sell  on  the  part  of 
defendant  was  made  in  duplicate  to  Mc- 
Bride and  his  assigns.  It  was  not  accepted 
or  assigned  by  him.  Both  duplicates  -were 
delivered  to  McBrlde.  When  one  of  them 
was  returned  to  defendant  an  acceptance 
under  the  signature  of  defendant  -was 
signed  by  plaintiff.  It  is  disputed  whether 
prior  to  this  time  defendant  had  any  knowl- 
edge that  McBrlde  claimed  to  be  acting  for 
a  third  person.  Plaintiff  contends  that  be- 
cause defendant  received  this  paper  with 
plaintiffs  acceptance  written  thereon  wltb- 
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out  objection,  he  accepted  ber  as  a  party 
to  tbe  agreement;  and  also  that  his  letter 
to  plaintiff's  attorney  constitutes  a  written 
acceptance.  Tbe  following  Is  the  letter  re- 
ferred to: 

"Detroit,  Mich.,  Dec.  SO,  1903.  Mr.  Lemu- 
el H.  Foster,  SOT  Hammond  Bldg.,  Detroit, 
Mich. — Dear  Sir:  In  reference  to  the  agree- 
ment of  which  yoa  wrote  me  on  the  28tb, 
Inst  Am  I  wrote  you  yesterday,  I  have  not 
met  Mr.  Kaufman,  and  do  not  know  what 
relation  he  has  to  the  property  mentioned 
In  the  paper.  There  was  brought  to  me  In 
tbe  course  of  negotiations  an  abstract  of 
the  property  begliming  with  Mr.  Daniel 
Scotten  and  closing  with  Mr.  Peoples,  such 
an  abstract  does  not  show  any  title,  because 
there  is  nothing  to  Indicate  where  Mr.  Scot- 
ten  obtained  title.  On  the  partial  abstract 
trblcb  was  presented,  there  was  apparently 
an  ontstanding  dower  Interest  In  Mis.  Peter 
Lane,  I  think,  anyhow,  tbe  wife  of  the  first 
grantee  from  Mr.  Scotten.  The  partial  ab- 
stract that  was  brought  me  shows  that  there 
Is  on  tbe  property  or  was  on  tbe  property 
one  mortgage  for  $1,800  and  one  'mortgage 
for  $100.  The  mortgage  for  $1,800  runs  fire 
years,  whereas  the  contract  provided  for 
a  mortgage  to  run  to  payable  on  or  before 
two  years.  I  am  Informed  that  there  are 
other  mortgages  on  the  property  not  shown 
by  tbe  abstract,  that  differ  both  in  time  of 
payment  and  In  amount  of  payment  and  in 
tenns  of  interest  from  that  specified  In  tbe 
contract  Tbe  full  contents  of  these  mort- 
gages I  am  not  informed  of,  nor  did  I  glre 
the  abstract  that  careful  and  thorough  In- 
vestigation and  study  which  I  should  desire 
to  give  to  a  full  and  complete  abstract  be- 
fore accepting  tbe  title.  I  will  frankly  say 
that  the  contract  was  not  prepared  by  me 
nor  under  my  instructions,  it  was  brought 
to  me  In  tbe  condition  In  which  it  Is  (I 
think  one  change  was  made  after  it  was 
first  presented),  and  Its  full  force  and  effect 
was  not  carefully  considered  at  the  time  It 
was  signed.  I  think  that  probably  both 
the  signing  parties  affixed  thetr  signatures 
without  a  full  and  careful  consideration  of 
the  full  scope  and  bearing  of  tbe  writing. 
I  have  not  and  shall  not  refuse  to  perform 
under  the  contract,  but  because  of  the  facts 
I  have  stated  above,  I  shall  Insist  upon  the 
full  and  complete  performance  of  all  con- 
ditions precedent  to  such  performance  on 
my  part,  and  my  present  opinion  Is  that 
the  conditions  precedent  to  my  action  can- 
not be  complied  with,  at  least  I  do  not  see 
how  tbey  can.  Very  respectfully,  O.  F.  Bur- 
ton." 

We  do  not  think  that  receiving  this  paper 
signed  by  plaintiff  amounted  to  a  substitu- 
tion of  her  for  McBrtde.  The  writing 
was  made  by  defendant  with  a  party 
of  his  selection.  It  was  enforceable  by 
McBrlde  or  his  assigns,  if  properly  ac- 
cepted in  writing.    The  Indorsement  was  by 


a  stranger  to  tbe  agreement,  and  must  b» 
considered  In  the  nature  of  a  counter  prop- 
osition. The  claim  of  McBrtde  that  defend- 
ant knew  he  was  acting  as  agent  for  a  per- 
son named  Kaufmann,  even  if  true,  can 
make  no  difference.  It  is  fundamental  that 
an  agreement  relative  to  tbe  sale  or  ex- 
diange  of  real  estate  must  be  in  writing 
signed  by  the  party  to  be  cliarged  or  some 
person  lawfully  authorized.  The  mere  re- 
ceipt of  plalntlfTs  counter  proposition  by 
defendant,  and  not  signed  by  him  does  not 
create  a  contract  between  the  parties  to 
this  suit  After  an  examination  of  the  let- 
ter from  defendant  to  plaintiffs  attorney, 
which  Is  relied  upon  as  an  acceptance  in 
writing  of  plaintiff's  counter  proposition  we- 
agree  with  tbe  court  below,  that  "It  was  not 
an  agreement  to  enter  Into  contract  rela- 
tions" with  plaintiff,  and  that  the  effect  of 
tbe  language  "Is  a  statement  on  the  pert 
of  Mr.  Burton  that  the  offer  to  McBrtde  i» 
still  open,"  and  that  the  evidence  did  not 
show  a  written  contract  between  the  parties, 
relative  to  an  exchange  of  properties.  It  Is- 
not  necessary  to  consider  other  questions 
raised.    Tbe  judgment  Is  affirmed. 


PATTERSON  et  al.  v.  CALHOUN  CIRCUIT 

JTUDOB. 
(Supreme  Court  of  Michigan.    Jnly  8,  1906.) 

1.  Costs  —  Reiaxation  —  OsjBonoNS  —  Re- 
view. 

On  an  application  to  the  circnit  court  for 
retazation  of  coats,  the  court  can  only  consider 
the  objections  presented  to  the  derk. 

2.  Dbains — Judges'  Fees— Pbobate  Juooe. 

Under  Comp.  Laws  1897,  (  4346,  as  amend- 
ed by  Acta  1899,  p.  459,  No.  272,  providing 
that  the  same  practice  shall  be  followed  in  re- 
viewing drain  proceedings  on  certiorari  as  is 
required  for  reviewing  judgments  of  justices  of 
the  peace  on  certiorari,  and  section  4392.  relat- 
ing to  the  compensation  of  the  judge  of  pro- 
bate in  drain  proceedings,  and  section  11,297, 
authorizing  the  allowance  of  charges  for  copies 
or  exemplifications  of  documents,  and  section 
942,  providing  that  $2  shall  be  paid  to  the  jus- 
tice of  the  peace  for  his  fees  for  making  a  re- 
turn to  a  writ  of  certiorari,  a  probate  judge- 
making  a  return  to  a  writ  of  certiorari  to  re- 
view drain  proceedings  is  not  entitled  to  fees 
for  certified  copies  and  exemplifications;  sec- 
tion 4392  not  applyiog  to  copies  of  proceedings- 
to  be  set  forth  in  the  return  to  a  writ  of  cer- 
tiorari, but  to  copies  furnished  prior  to  the 
issuance  of  the  writ  under  sections  4314,  4325, 
4327,  and  4328,  for  which  services  the  commis- 
sioner shall  draw  orders  on  tbe  funds  of  the- 
several  drains  for  which  the  services  were  per- 
formed. 

Mandamus  by  John  C.  Patterson  and  others 
against  Calhoun  circuit  judge,  to  compel  re- 
spondent to  retaz  a  bill  of  costs.  Writ 
granted. 

Relators  removed  certain  drain  and  auxil- 
iary condemnation  proceedings  by  writ  of 
certiorari  to  the  circuit  court  where  judg- 
ment went  against  them.  Respondents  pre- 
sented to  the  county  clerk  their  bill  of  costs- 
for  taxation,  including  the  following  items.. 
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▼iz.:  "Attorney  Fees.  For  fees  on  certiorari 
on  affirmance  of  judgment  below,  |i2.00. 
For  term  fees,  cause  on  calendar  bat  not 
reached  or  postponed,  viz.:  February  term, 
1901,  $5.00;  May  term,  1901,  |6.00;  Septem- 
ber term,  1001,  $5.00.  Clerk's  fee,  $8.00./ 
Costs  of  certified  copies  and  exemplifications, 
$97.10.  Affidavit  to  bill  of  costs,  $.25.  Tax- 
ation of  costs,  $.25."  Relators  filed  their  ob- 
jections to  the  taxation  of  this  bill  of  costs, 
as  follows:  "The  item  of  $97.10  for  certified 
copies  and  exemplifications,  for  the  reason 
that  no  such  costs  were  contemplated  or  pro- 
vided for  by  the  statute  in  certiorari  cases. 
(2)  The  Items  for  term  fees  at  the  February, 
May  and  September  terms  for  1901,  for  the 
reason  no  such  costs  are  contemplated  or  pro^ 
Tided  for  by  the  statute  In  cases  of  certiorari. 
<8)  The  case  was  not  in  condition  to  notice 
for  hearing  at  the  February  and  May  terms, 
1901,  for  the  reason  the  respondents  had  not 
made  proper  returns  to  the  writ,  and  the 
same  was  postponed  to  give  them  time  to 
complete  and  perfect  their  returns.  (4)  The 
case  was  not  In  condition  to  be  noticed  at  the 
September  term,  1901,  and,  when  the  case 
was  reached.  It  was  continued  over  the  term. 
(5)  The  affidavits  to  fee  bills  are  not  requir- 
ed, and  hence  the  Item  for  such  fees  cannot 
be  taxed."  The  clerk  disallowed  the  term 
fees  for  the  February  and  May  terms  and 
allowed  all  of  the  other  items.  Relators 
moved  the  circuit  court  for  a  retaxation, 
broadening  their  objections  filed  with  the 
clerk  to  Include  the  remaining  items  of  the 
bill  of  costs  and  assigning  new  reasons.  The 
circuit  Judge,  holding  that  he  could  only  coa- 
aider  objections  which  had  been  presented  to 
the  clerk,  struck  out  of  the  Item  of  $07.10, 
$24,  so  that  the  remainder  of  $73.10  repre- 
sented the  fees  of  the  probate  Judge  for  certi- 
fied copies  and  exemplifications  of  records 
and  documents  returned  by  him  In  answer  to 
the  writ,  and  allowed  the  remainder  of  the 
items  as  taxed  by  the  clerk.  Relators  peti- 
tion this  court  to  grant  a  writ  of  mandamus, 
ordering  the  circuit  Judge  to  retax  and  dis- 
allow the  entire  bill  of  costs,  in  accordance 
with  their  objections.  Respondent  presents  a 
preliminary  objection  to  bearing  this  appli- 
cation that  mandamus  Is  not  the  proper  rem- 
edy. This  objection  was  held  invalid  In 
Schmidt  V.  Circuit  Judge  (Mich.)  90  N.  W. 
877. 

Argued  before  BLAIR,  MONTGOMBKX, 
OSTRANDER,  HOOKER,  and  MOORE,  JJ. 

John  C.  Patterson,  for  relators.  Hatch  & 
Page,  for  respondent. 

BLAIR,  J.  (after  stating  the  facts).  We 
agree  with  the  circuit  Judge  that  only  such 
objections  as  were  presented  to  the  clerk 
could  be  considered  on  the  application  for 
retaxation.  This  leaves  for  our  considera- 
tion the  objections  to  the  item  of  $73.10  for 
certified  copies,  etc.,  and  the  September  term 
fee  of  $5.  Relators  contend  that,  since  sec- 
tion 4346,  Miller's  Complied  Laws  of  1897, 


provides  that  the  same  practice  shall  be 
followed  In  reviewing  drain  proceedings  on 
certiorari  as  is  required  for  reviewing  judg- 
ments of  Justices  of  the  peace  on  certiorari, 
as  near  as  may  be,  and  since  section  942, 
Miller's  Complied  Laws  of  1897,  provides 
that  "the  sum  ot  $2.00  shall  be  paid  to  the 
Justice  of  the  peace  for  his  fees  for  making 
return  to  said  certiorari,"  It  follows  that  the 
$2  fee  which  was  paid  to  the  probate  Judge 
was  in  full  of  all  services  performed  by  him 
In  making  his  return  to  the  writ  The  certi- 
fied copies  and  exemplifications  were  made 
and  returned  under  the  following  order  for  a 
further  return,  vte.:  "It  satisfactorily  ap- 
pearing to  the  court  from  the  record  and 
files  of  said  cause  that  the  respondent,  Wil- 
liam A.  Lane,  Judge  of  probate  of  Calhoun 
county,  has  not  certified  the  writ  of  certiorari 
and  the  copy  of  affidavit  therefor,  heretofore 
served  upon  him,  and  that  he  bad  not  certi- 
fied transcripts  of  all  the  papers,  orders  or 
proceedings  had  before  him  and  of  record 
In  the  probate  office  of  Calhoun  county  men- 
tioned in  said  affidavit  for  said  writ,  and  that 
la  some  matters  he  has  returned  the  original 
papers  and  files  of  the  said  probate  court 
instead  of  copies  therefrom,  on  motion  of 
John  0.  Patterson,  attorney  for  said  relators 
In  said  cause.  It  Is  ordered  that  the  said  re- 
spondent William  A.  Lane,  Judge  of  pro- 
bate of  Oalhoun  county,  be  and  is  hereby  pe^ 
mltted  to  withdraw  from  the  flies  and  rec- 
ords of  this  court  all  the  papers,  orders  aud 
proceedings  which  have  been  heretofore  filed 
in  the  said  probate  court  and  returned  by 
blm  to  this  court  It  is  further  ordered 
that  the  said  respondent  William  A.  Lane, 
be  and  he  Is  hereby  required  to  certify  and 
return  the  writ  of  certiorari  and  the  cepy  of 
affidavit  therefor  heretofore  served  upon  him, 
together  with  a  correct  transcript  of  all  the 
petitions,  ordM's,  citations,  motions,  affida- 
vits, rulings,  exceptions,  testimony,  venire, 
awards,  papers  and  proceedings,  and  filed, 
made  or  recorded  in  said  probate  court  and 
mentioned  In  said  affidavit  for  writ  of  certi- 
orari and  the  practice  of  this  court,  on  or 
before  the  first  day  of  next  term  of  this 
court" 

Respondent  contends  that  the  allowance 
of  the  item  of  $73.10  was  Justified  and  re- 
quired by  sections  4392  and  11,297,  Comp. 
Laws.  That  portion  of  section  4346  neces- 
sary to  be  considered  is,  as  amended  by  Act 
No.  272,  p.  4.'>9.  of  1899,  as  follows:  "Provid- 
ed, that  the  proceedings  in  establishing  any 
drain  shall  be  subject  to  review  on  cer- 
tiorari as  herein  provided.  Notice  of  such 
certiorari  shall  be  served  upon  the  county 
drain  commissioner  within  tea  days  after 
the  copy  of  the  final  order  of  determina- 
tion of  such  commissioner  In  establishing  any 
drain  has  been  filed  with  the  county  clerk 
as  provided  In  section  one  of  chapter  fOnr. 
In  the  same  manner  as  notice  Is  required  to 
be  given  of  certiorari  for  reviewing  .judg- 
ments rendered  by  justices  of  the  peace  and 
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the  writ  shall  be  Issued  and  served  and 
bond  given  and  approved  and  the  subject- 
matter  brought  to  Issue  in  the  same  time  and 
manner  as  near  as  may  be  as  in  such  cases 
provided,  except  *  ♦  •  If  the  proceed- 
ings tie  sustained,  the  party  bringing  the  cer- 
tiorari shall  be  liable  for  the  costs  thereof 
and  if  they  l>e  not  sustained,  the  parties 
making  application  for  the  drain  shall  be  li- 
able tor  the  costs."  SecUons  4382  and  11,- 
297  are  as  follows: 

"(4S92)  Juries  and  qiecial  commissioners 
shall  receive  the  same  compensation  as  the 
county  drain  commissioners,  and  newspaper 
publishers  shall  receive  legal  rates  for  adver- 
tising. The  judge  of  probate  shall  receive 
ten  cents  per  folio  for  making  exemplified 
copies  of  any  proceedings  had  in  the  probate 
court,  two  dollars  for  the  appointment  of 
special  commissioners.  Including  the  certi- 
fied copy  of  the  order  of  their  appointment 
and  three  dollars  for  all  services  performed 
In  case  a  jury  Is  had.  For  all  services  men- 
tioned In  this  section,  the  county  drain  com- 
missioner shall  draw  orders  on  the  funds  of 
the  several  drains  for  which  said  services 
were  performed." 

"(11,207)  When  there  shall  be  charges 
in  a  bill  of  costs  for  the  attendance  of  any 
witness  or  for  copies  or  exemplifications  of 
do<-uments  or/ papers,  or  for  any  other  dis- 
bursements, except  to  officers  for  services 
Tendered,  such  charges  for  witnesses  shall 
not  be  taxed  without  an  aflldavlt  stating  the 
distance  they  respectively  traveled  and  the 
days  they  actually  attended;  and  such 
charges  for  copies  shall  not  be  taxed  wltb- 
ont  an  affidavit  that  such  copies  were  actual- 
ly and  necessarily  used  or  necessarily  ob- 
tained for  use ;  nor  shall  such  disbursements 
be  allowed  without  an  affidavit  specifying 
the  items  thereof  particularly,  nor  unless 
tb^  appear  to  have  been  necessary  and  rea- 
sonable In  amount,  when  In  any  case  a  party 
Is  entitled  to  charge  witness  fees,  and  his 
bin  of  costs  shall  contain  an  item  or  items 
for  the  attendnnce  and  travel  of  the  party 
himself  as  a  witness,  such  Item  or  items  shall 
be  taxed  upon  affidavit  that  the  party  was 
In  attendance  upon  the  court  for  the  time 
charged  for  the  purpose  of  being  sworn  as 
a  witness  and  not  to  assist  in  the  manage- 
ment of  the  cause,  and  that  the  travel  was 
for  the  purjwse  of  giving  his  evidence." 

Sections  942  and  944  of  the  Compiled  Laws 
are  as  follows : 

"(942)  Such  writ  of  certiorari  shall,  with- 
in ten  days  after  it  shall  have  been  Issued, 
or  within  such  other  time  as  the  officer  al- 
lowing the  same  shall  direct  at  the  time  of 
allowing  the  certiorari,  be  served  upon  the 
justice  by  whom  the  Judgment  was  rendered, 
together  with  the  bond  given,  and  a  copy 
of  the  affidavit  on  which  the  certiorari  was 
allowed;  and  the  sum  of  two  dollars  shall 
be  paid  to  the  justice  for  his  fees  for  making 
a  return  to  the  certiorari,  and  no  certiorari 
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shall  be  of  any  effect  until  all  the  preceding 
requisitions  shall  have  been  complied  with." 

"(944)  The  justice,  before  the  return  day 
of  such  certiorari,  or  within  ten  days  after 
the  service  of  such  certiorari,  shall  make 
return  thereto  In  writing,  and  file  the  same; 
In  which  return  be  shall  truly  and  fully  an- 
swer to  all  the  facts  set  forth  in  the  copy 
of  the  affidavit  on  which  the  certiorari  was 
allowed." 

Section  2551  of  the  Complied  Laws  pro- 
vides that  judges  of  probate  "shall  make  no 
charge  to  any  person  for  any  paper  drawn 
or  service  performed  by  them  or  any  person 
or  clerk  connected  with  their  office  except 
for  copies  of  records  or  papers  on  file  and 
certificates  and  exemplifications  of  records  or 
papers  in  his  office,  which  shall  be  furnished 
for  ten  cents  per  folio  and  twenty-five  cents 
for  certifying,  sealing  and  attesting  the 
same." 

We  are  of  the  opinion  that  section  4392 
does  not  apply  to  copies  of  proceedings  in 
the  probate  court  required  by  law  to  be  set 
forth  In  the  return  to  the  writ  of  certiorari 
by  the  judge  of  probate  himself,  but  that  it 
was  intended  to  apply  to  copies  furnished 
prior  to  the  Issuance  of  the  writ,  as  under 
sections  4S14,  4325,  4327,  and  4328,  for 
which  services  the  section  requires  that  the 
commissioner  "shall  draw  orders  on  the 
funds  of  the  several  drains  for  which  said 
services  were  performed."  It  was  the  duty 
of  the  judge  of  probate  to  return  a  tran- 
script of  the  record  without  any  order  to 
that  effect  It  was  certainly  his  duty  to  do 
so  after  the  order  of  the  court  to  that  effect. 
"The  return  should  consist  of  a  full  and 
complete  transcript  of  the  record  of  the  pro- 
ceedings of  which  a  review  Is  sought  since 
the  trial  is  had  by  an  Inspection  of  the  rec- 
ord as  returned,  and  not  on  any  Issue  of 
fact  Although  the  command  of  the  writ  is 
that  the  record  of  the  inferior  court  or  tri- 
bunal shall  be  sent  up,  it  is  not  proper  to 
send  up  the  record  Itself,  but  a  transcript 
should  be  returned;  unless  there  is  an  un- 
mistakable command  made,  to  suit  the  ex- 
igencies of  the  particular  case,  that  thb 
record  itself  shall  be  sent  up  and  not  a  tran- 
script, In  which  case  the  writ  must  be  obeyed 
literally."  Ency.  Pleading  and  Practice,  vol. 
4,  p.  217;  2  Steven's  Mich.  Practice,  §  534, 
p.  506.  We  think  It  was  the  Intention  of  the 
Legislature,  in  adopting  the  practice  provided 
for  justices'  courts,  to  adopt  also  the  pro- 
vision for  fees  for  making  the  return,  and 
that  the  trial  judge  erred  in  allowing  the 
Item  of  $73.10. 

The  record  does  not  contain  sufficient  al- 
legations or  admissions  of  facts  to  enable  us 
to  determine  whether  the  objection  to  the 
September  term  fee  as  made  before  the  clerk 
was  valid  or  not. 

The  writ  will  Issue,  directing  the  respond- 
ent to  strike  out  and  disallow  the  item  of 
$73.10. 
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SEITZ  et  al.  t.  STARKS  et  til. 
(Supreme  Court  of  Michigan.    July  3,   1906.) 

1.  Gabnishment—Evidkncb— Questions   fob 

JUBT. 

Where,  in  garnishment  proceedings,  the  de- 
fense was  that  a  sale  was  not  made  by  the 
principal  defendants  to  the  garnishees,  but  to 
another  party,  from  whom  the  garnishees  pur- 
chased the  goods,  the  question  whether  such  de- 
fense was  a  mere  pretense  for  the  purpose  of  de- 
feating the  proceedings  was  for  the  jury. 

[£id.  Note. — For  cases  in  point  see  toI.  24, 
Cent.  Dig.  Garnishment,  §  312.] 

2.  Evidence— Res  Inteb  Alios  Acta. 

Where,  in  garnishment  proceedings,  plain- 
tifEs  claimed  that  the  garnishees  were  indebted 
to  the  principal  defendants  on  a  purchase  of 
certain  groceries  and  fixtures,  the  admission  of 
evidence  of  fraudulent  conduct  on  the  part  of 
the  principal  defendants  in  a  subsequent  sale 
of  certain  wall  paper  not  connected  with  the  sale 
of  the  groceries  and  fixtures,  and  of  which  the 
garnishees  were  not  shown  to  have  knowledge, 
was  prejudicial  error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  S§  388-^W3.] 

8.  Garnishment— Admission  of  Evidence. 

Where,  in  garnishment  proceedings,  the 
garnishees  claimed  that  they  bad  not  purchased 
goods  from  the  principal  defendants,  but  from  a 
creditor  of  the  latter,  while  plaintifEs'  evidence 
tended  to  show  that  a  reiiresentative  of  the 
creditor,  acting  for  the  principal  defendants, 
negotiated  the  sale  between  the  latter  and  the 
garnishees,  the  evidence  showing  that  he  di- 
rected the  bookkeeper  to  draw  a  memorandum 
of  the  actual  transaction  between  the  principal 
defendants  and  the  garnishees,  that  be  saw 
the  paper,  beard  it  read,  and  approved  of  it, 
and  that  the  same  was  in  fact  delivered  to 
the  garnishees  and  kept  by  them  until  after 
process  in  the  suit  was  served,  it  was  admis- 
sible in  evidence. 

4.   TbIAL  —  iNSTBTTCnONB  —  CAIXINO     ATTEN- 
TION  TO  TeSTIMONT. 

It  was  improper  for  the  court  in  its  charge 
to  say :  "It  is  therefore  Important  for  you  to 
determine  whether  [a  certain  witness]  is  tes- 
tifying to  the  truth.  •  •  •  If  be  is  testify- 
ing to  the  truth,  then  the  effect  of  tliis  contract 
is  entirely  destroyed.  •  •  •  These  parties, 
being  interested,  take  the  stand  and  testify  posi- 
tively to  those  facts" — and  the  court  should 
have  avoided  calling  attention  so  specifically  to 
the  truth  or  falsity  of  the  witness'  testimony, 
and  the  interest  of  the  parties  on  one  side. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  {{  490-494,  577-581.] 

Error  to  Circuit  Court,  Berrien  County; 
Orvllle  W.  CooUdge,  Judge. 

Action  by  William  H.  Seitz  and  others 
against  Levi  Starks  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  briitg  er- 
ror.   Reversed. 

Argued  before  McALVAY,  GRANT,  OS- 
TRANDER,    HOOKER,    and    MOORE,    JJ. 

G.  M.  Valentine,  for  appellants.-  Gray  & 
Seitz  (Liawrence  C.  Fyfe,  of  counsel),  for  ap- 
pellees. 

McALVAT,  J.  This  is  the  second  time  this 
case  has  been  before  this  court.  A  reference 
to  Seitz  V.  Starks,  136  Mich.  90,  98  N.  W.  852, 
will  disclose  the  questions  passed  upon  at 
that  time.  From  a  Judgment  in  favor  of 
plaintiffs,  defendants  have  again  brotigbt  the 
case  here  upon  writ  of  error,  claiming  that 


the  present  record  differs  from  the  former 
one  in  several  important  particulars,  and 
we  are  asked  to  reverse  the  Judgment  of  the 
lower  court  on  account  of  errors  claimed  to 
have  been  committed  as  to  those  matters. 
The  principal  dispute  in  the  case  is  whether 
these  garnishee  defendants  were  in  fact  in- 
debted to  Edgcumbe  &  Sons,  principal  de- 
fendants. The  principal  defendants  were  en- 
gaged in  the  grocery  business,  and  also  car- 
ried a  stock  of  wall  paper.  Plaintiffs  claim 
that  the  garnishee  defendants  were  indebted 
to  the  principal  defendants  at  the  time  suit 
was  commenced  for  the  stock  of  groceries 
and  fixtures  purchased  by  them  from  the 
principal  defendants.  The  defense  is  that  no 
sale  was  made  to  the  garnishee  defendants, 
but  that  the  sale  was  made  to  another  party, 
the  KIdd,  Dater  &  Price  Company,  from 
which  the  garnishee  defendants  purchased 
said  stock.  Plaintiffs  insist  that  this  defense 
is  a  subterfuge  and  a  pretense,  made  for  the 
purpose  of  defeating  the  garnishee  proceed- 
ings. This  is  obviously  an  issue  of  fact  for 
the  jury. 

We  will  consider  the  matters  which  are 
claimed  by  defendants  to  be  errors  not  aris- 
ing in  the  former  case,  in  the  order  pre- 
sented: 

1.  That  the  court  erred  In  admitting  testi- 
mony relative  to  the  sale,  inventory,  and  de- 
livery of  the  stock  of  wall  paper  to  one  Rice. 
The  sale  of  the  wall  paper  was  not  connected 
with  the  sale  of  the  groceries  and  fixtures. 
These  defendants  are  not  shown  to  have  had 
any  knowledge  of  that  sale.  It  occurred  evi- 
dently after  this  suit  was  commenced,  as 
the  garnishment  is  mentioned  by  Rice  in  bis 
testimony.  Defendants  Insist  that  it  is  Im- 
material. It  is  claimed  as  admissible  because 
referred  to  by  Edgcumbe,  defendants'  wit- 
ness, upon  direct  examination.  He  was 
cross-examined  at  length  upon  the  matter, 
as  was  also  his  son,  who  was  one  of  the  firm, 
who  had  not  referred  to  the  transaction  up- 
on direct  examination,  and  the  witness  Uice 
was  produced  by  plaintiffs  for  the  purpose 
of  discrediting  the  E^cumbes.  The  testi- 
mony of  Rice  tended  to  prove  that  tills  sale 
was  made  in  the  manner  he  described  for 
the  purpose  of  avoiding  garnistiment  and  in 
fraud  of  creditors.  The  matter  was  immate- 
rial to  this  issue,  and  therefore  not  proper 
as  cross-examination  or  for  purposes  of  im- 
peachment. The  Edgcumbes  were  not  parties 
to  this  suit.  Its  effect  was  certainly  prej- 
udicial to  these  defendants  who  could  not  be 
bound  by  fraudulent  conduct  in  a  transaction, 
occurring  after  their  purchase,  to  which  they 
were  not  parties,  and  of  which  they  were  not 
shown  to  have  any  knowledge.  The  court 
was  in  error  in  permitting  the  introduction 
of  this  evidence. 

2.  The  unsigned  paper  claimed  by  plaintiffs 
to  be  a  memorauduui  of  the  actual  trans- 
action between  Edgcumbe  &  Sons  and  the 
garnishee  defendants  was  considered  in  the 
former  opinion,  and  was  held  properly  admit- 
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ted  as  a  ctrcnmstance  tending  to  show  the 
relation  of  vendors  and  vendees  between 
these  parties.  It  is  claimed  that  this  record 
show«  that  the  Edgcumbes  had  no  knowledge 
that  this  paper  waa  made  by  Kldd,  Dater  & 
Price  Company's  bookkeeper,  and  delivered  to 
garnishee  defendants,  and  It  was  therefore 
error  to  allow  It  In  evidence.  Plaintiffs'  evi- 
dence tended  to  show  that  Dater,  of  this  com- 
pany, negotiated  this  sale  between  Bdgcumbe 
&  Sons  and  defendants;  that  he  was  acting 
for  Edgcnmbe  &  Sons;  that  such  part  of  the 
stock  of  groceries  as  defendants  did  not  need 
Eldd.  Dater  &  Price  Company  would  take; 
that  part  of  the  fixtures  were  purchased  by 
defendants  from  E^gcumbe  &  Sons  later 
when  the  Inventory  was  completed;  that  de- 
fendants admit  they  did  not  know  It  was 
claimed  they  were  purchasing  from  the  Kldd, 
Dater  &  Price  Company  until  after  service 
of  the  garnishee  process.  Under  plaintiffs' 
theory  the  paper  was  admissible.  The  rela- 
tion of  Dater  to  the  transaction  is  in  dispute. 
From  the  evidence  the  Jury  could  find  that  he 
was  acting  for  the  principal  defendants  in 
making  the  sale  to  the  garnishee  defendants, 
and  his  testimony  shows  that  he  directed  his 
bookkeeper  to  draw  a  paper;  that  he  saw 
this  paper,  beard  it  read,  and  approved  it, 
but  claims  that  be  did  not  give  it  much  at- 
tention; and  that  the  InstructionB  be  gave 
the  boolckeeper  were  to  draw  a  memorandum 
between  the  Edgcumbes  and  his  company. 
This  paper  was  In  fact  delivered  to.  these 
garnishee  defendants  and  kept  by  them  until 
after  process  in  this  suit  was  served. 

3.  It  is  claimed  that,  as  to  the  sale  of  the 
groceries  and  fixtures  being  made  at  the  same 
time  by  one  sale,  the  evidence  is  undisputed, 
and  that  the  court  should  have  so  charged 
the  jury.  The  requests  referred  to  assum- 
ed what  was  not  true  as  to  the  evidence. 
There  was  a  dispute  as  to  the  facts  mention- 
ed.   The  requests  were  properly  refused. 

4.  The  court  properly  refused  to  instruct 
the  jury  relative  to  the  effect  of  a  judgment 
In  this  suit  against  the  garnishee  defendants 
and  paid  by  them,  as  a  defense  against  any 
Indebtedness  Kldd,  Dater  &  Price  Company 
might  claim  on  account  of  this  transaction. 
See  former  opinion  in  this  case. 

5.  The  other  errors  claimed  refer  to  the 
reception  and  rejection  of  testimony  and  the 
charge  of  the  court  As  to  these  rulings  of 
the  court  upon  the  evidence  we  do  not  find 
anything  to  the  prejudice  of  defendants.  We 
find  no  error  In  giving  the  requests  to  charge 
on  the  part  of  plaintiffs.  It  is  claimed  that 
in  his  main  charge  the  court  was  argumenta- 
tive and  was  in  error  in  saying  among  other 
things:  "It  is  therefore  Important  for  you  to 
determine  whether  Mr.  Dater  is  testifying  to 
the  truth.  As  I  say,  if  he  is  testifying  to  the 
trnth,  then  the  effect  of  this  contract  is  en- 
tirely destroyed" — and  also:  "These  par- 
ties, being  interested,  take  the  stand  and 
testify  positively  to  those  facts."  The  court 
»boaid  have   avoided  calling   attention   so 


speciflcally  to  the  truth  or  falsity  of  Dater's 
testimony  and  the  interest  of  the  parties  on 
one  side.  We  do  not  find  any  testimony  of 
such  statements  made  by  Mr.  Edgcumbe  rel- 
ative to  this  sale  as  appeared  in  the  former 
trial  and  were  held  to  be  improper,  nor  is 
any  such  testimony  pointed  out  by  defend- 
ant's counsel.  The  trial  Judge,  in  referring 
to  his  statement;  either  did  so  inadverteatiy, 
or  referred  to  statements  made  by  him  in 
the  presence  of,  or  to,  the  defendants.  We 
think  the  case  warranted  the  language  of 
the  court  In  referring  to  the  contradictory 
statements  of  defendants  made  out  of  court 
and  on  the  witness  stand.  With  the  excep- 
tion above  stated,  the  charge  by  the  court 
fairly  submitted  the  case  to  the  jury. 

For  the  errors  pointed  out,  the  Judgment 
Is  reversed,  and  a  new  trial  ordered. 


SCHMID  r.  WEXFORD  CIRCUIT  JUDGE. 
(Supreme   Court  of  Michigan.     July  3,  1906.) 

1.  VK^uIl— Right  to  Successivb  Chanqbs. 

A  party  is  not  entitled  as  a  matter  of 
right  to  more  than  one  chanee  of  venue,  under 
Pub.  Acts  1905,  p.  483,  No.  309,  authorizing  the 
court  to  grant  a  change  of  venue  on  affldavit 
showing  one  or  more  of  the  causes  specified. 

[Ed.  Note. — For  cases  in  point,  see  voL  48, 
Cent  Dig.  Venue,  «  144,  145.] 

2.  SAlfB. 

Pub.  Acts  1905,  p.  483,  No.  809,  authorises 
the  court  to  grant  a  change  of  venue  on  affida- 
vit showing  one  or  more  of  causes  specified.  A 
party  applying  for  a  change  did  not  set  forth 
as  a  ground  therefor  the  prejudice  of  the  judge 
though  he  had  knowledge  thereof.  The  judge 
granted  the  change  to  another  county  in  his 
circuit  HeJd,  that  the  party  was  not  entitied 
to  a  second  change  on  the  ground  of  the  preja- 
dice  of  the  Judge. 

[Ed.  Note. — For  cases  in  point,  see  voL  48, 
Cent  Dig.  Venue,  Sf  144,  145.] 

Mandamus  by  Frederick  Scbmld  against 
the  Wexford  circuit  Judge  to  compel  respon- 
dent to  make  an  order  tar  a  change  of  venue. 
Writ  denied. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  GItA.NT,  HOuKER,  MONT- 
GOMERY, OSTRANDER,  BLAIR  and 
MOORE,  JJ. 

B.  M.  Thompson,  for  relator.  D.  O.  F. 
Warner,  for  respondent 

PER  CURIAM.  Plaintiff  made  application 
for  change  of  venue  under  Act  No.  309,  p. 
483,  Pub.  Acts  1905.  The  respondent  chan- 
ged the  venue  to  another  county  in  his  cir- 
cuit notwithstanding  the  suggestion  of  the 
relator's  counsel  that  it  be  changed  to  some 
county  other  than  one  presided  over  by  him. 
After  this  change  had  been  made  from  the 
county  of  Benzie  to  the  county  of  Wexford, 
relator  made  an  application  on  the  ground 
of  the  prejudice  of  the  presiding  Judge. 
This  motion  was  denied,  and  the  relator 
now  asks  the  writ  of  mandamus  to  compel 
an  order  for  the  change. 

We  think  the  relator  Is  not  entitled,  as  a 
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'  matter  of  right,  to  more  than  one  change  of 
Tenue  under  the  statute.  We  cannot  hold 
that  the  Legislature  Intended  to  confer  upon 
a  party  litigant  the  right  to  successive  chan- 
ges of  venue  from  one  county  to  another. 

'  It  is,  however,  urged  that  the  prejudice  of 
the  Judge  is  sufQcleat  for  the  second  change, 
and  that  this  was  not  sufficiently  known  to 
the  relator  In  his  first  application.  It  was 
his  duty  to  state  in  his  first  application  all 
the  causes  he  then  had  for  asking  the  change. 
We  think  the  record  discloses  that  the  rea- 
son for  the  present  application  was  known  to 
the  relator  when  he  made  his  first  applica- 
tion. 
The  writ  must  therefore  be  denied. 


SCHMID  T.  BENZIB  CIRCUIT  JUDGE. 
(Supreme  Court  of  Michigan.     July  3.  1906.) 

CotJBTS  —  CoNOrrBBENT  JUBIBDICTIOW  —  LAW 
AHD  EQUtTT. 

Though  it  is  within  the  discretion  of  the 
trial  Judge  to  refuse  to  proceed  with  a  chancery 
case  whue  an  action  at  law  between  the  same 
parties  involving  the  same  subject-matter  is 
pending  in  the  Supreme  Court,  the  two  cases, 
on  the  reversal  of  the  Judgment  at  law  and 
the  granting  of  a  new  trial,  stand  on  an  equal 
footing,  and  the  defendant  in  the  chancery  suit 
has  the  right  to  bring  it  to  a  hearing. 

Mandamus  by  Frederick  Schmid  against 
Clyde  C.  Chittenden,  Benzie  circuit  Judge, 
to  require  respondent  to  grant  relator  leave 
to  file  a  supplemental  answer  and  to  mod- 
ify an  order  setting  aside  a  stipulation  of  the 
parties.    Writ  granted. 

Argued  before  BLAIR,  MONTOOMBRT, 
OSTRANDER,  HOOKER,  and  MOORE,  JJ. 

B.  M.  Thompson,  for  relator.  D.  O.  F. 
Warner,  for  respondent. 

PER  CURIAM.  This  Is  an  application  for 
mandamus  to  require  respondent  to  grant 
relator's  petition  for  leave  to  file  a  supple- 
mental answer  in  the  chancery  case  of  Frank- 
fort V.  Schmid,  setting  forth  the  status  of  the 
case  pending  at  law  in  said  court  of  Schmid 
V.  Frankfort,  131  Mich.  197,  91  N.  W.  131, 
and  also  to  modify  respondent's  order  setting 
aside  the  stipulation  of  the  parties  vacating 
complainant's  default  in  said  chancery  cause 
and  providing  that  the  testimony  thereto- 
fore taken  in  the  case  at  law  might  be  used 
on  the  hearing  of  the  chancery  suit  A  sim- 
ilar application  was  denied  by  this  court  in 
Schmid  V.  Benzie  Circuit  Judge,  101  N.  W. 
620,  where  and  in  the  cases  therein  referred 
to  the  facts  are  sufficiently  set  forth. 

Respondent  contends  that  the  orders  were 
within  his  discretion,  which  cannot,  or  at 
least  ought  not,  to  be  reviewed,  and  that 
this  court  has  sustained  the  ruling  of  the  re- 
Hpondent  that  the  matters  involved  in  the 
chancery  suit  should  be  held  in  abeyance  till 
the  determination  of  the  suit  at  law.  It  ap- 
pears from  the  record  that  the  court's  opinion 
that  the  hearing  of  the  chancery  case  should 


await  the  final  determination  of  the  law 
case  was  the  real  basis  of  his  rulings.  The 
construction  placed  upon  our  decision  in  101 
N.  W.  620,  is  Incorrect.  We  held  In  that  case 
that  It  was  within  the  discretion  of  the  trial 
Judge  to  refuse  to  proceed  with  the  hearing 
of  the  chancery  case  when  the  suit  at  law 
Involving  the  same  controversy  was  pending 
In  this  court  and  its  determlnntirai  might 
settle  the  entire  controversy.  Upon  the  re- 
versal of  the  Judgment  and  granting  of  a  new 
trial  in  the  lawsuit,  the  cases  stood  upon  an 
equal  footing  and  the  defendant  in  the  chan- 
cery suit  had  a  right  to  bring  It  to  a  hearing. 
Under  the  circumstances,  we  think  both  pe- 
titions should  have  been  granted,  and  the 
writ  will  issue  as  prayed. 


HOFFMAN  V.  FLINT  LAND  CO..  Wmited, 
et   al. 

(Supreme  Court  of  Michigan.     Jnly  8,  1906.) 

1.  Taxation— Tax  Trixi— Olodd  oh  Titl*— 

JUDOIIKRTS— COtXATKBAL    ATTACK. 

Complainant's  bill  alleged  ownerahlp  of  the 
lands  in  controversy,  that  they  were  ddlnqnent 
for  taxes  of  varions  years,  that  the  lien  of 
the  state  was  attempted  to  l>e  forecioeed. 
that  decrees  were  entered  which  were  alleged 
to  l>e  irregular  and  void  for  certain  reasons,  and 
prayed  that  the  decrees  be  set  aside,  that  com- 
plainant t>e  allowed  to  pay  the  taxes,  and  that 
the  tax  deeds  be  canceled  as  a  cloud  on  com- 
plainant's title.  Held,  that  such  bill  constituted 
a  collateral  attack  on  the  tax  decrees,  which 
complainant  was  not  entitled  to  make,  though 
he  acquired  his  title  snlMequent  to  such  decrees. 

2.  JuoQiucMr— Emtby— Time. 

The  first  day  of  the  term  at  which  a  tax  de- 
cree was  entered  was  February  4, 1902.  On  Feb- 
ruary 5th  it  was  ordered  that  the  Auditor  Gen- 
eral's petition  for  judgment  be  granted,  and 
that  a  decree  be  made  for  a  sale  of  the  land. 
Court  then  adjourned  until  March  3d  for  the 
filing  of  further  objections  to  the  petition,  and 
on  that  date,  the  judge  being  absent,  the  journal 
recited  an  order  that,  court  having  adjourned 
for  the  filing  of  further  objections,  and  none 
having  been  filed,  court  was  adjourned  without 
day.  The  decree  recited  that  it  was  made  at 
the  session  of  March  3d,  and  it  was  actually  filed 
March  7th.  Beld,  that  sutHi  decree  was  not 
void  on  its  face  on  the  ground  that  it  was 
entered  in  vacation. 

Appeal  from  Circuit  Court,  Oscoda  County, 
in  Chancery;   Main  J.  Connlne,  Judge. 

Bill  by  Frank  Hoffman  to  set  aside  certain 
tax  titles  against  the  Flint  Land  Company, 
Limited,  and  others.  From  a  Judgment  dis- 
missing the  bill,  complainant  appeals.  Af- 
firmed. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAT,  M0NT(30MERY,  OSTRANDER, 
and  MOORE,  JJ. 

Cyrus  A.  Hovey,  for  appellant  McFarlan 
&  Wilson,  for  appellees. 

OSTRANDER,  J.  The  opinion  of  the  cir- 
cuit Judge  states  briefly  and  clearly  the  case 
presented  in  the  court  tielow,  and  is  here  re- 
peated: 

"This  is  an  original  bill  filed  to  set  aside 
tax  titles  held  by  defendant  for  the  years 
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1806,  1896,  1897,  and  1899  on  the  S.  W.  ^  of 
the  S.  E.  14  of  section  16,  town  26  N.  of  range 
2  E.  Complainant  1b  tbe  owner  of  the  original 
title.  He  claims  In  his  bill  tbat  each  and  all 
of  the  tax  titles  are  void,  sets  up  the  reasons 
therefor,  and  asks  tbat  they  be  set  aside. 
Tbe  defendant  claims  that  Its  tax  titles  are 
valid.  The  sale  for  taxes  of  189T  was  made 
to  the  state  In  May,  1900.  The  sale  to  the 
state  for  taxes  of  1895,  1896,  and  1890  was 
made  In  May,  1902.  Taxes  of  1897:  The 
flrst  ground  of  Invalidity,  relied  npon  by  the 
complainant  as  to  this  sale,  is  that  tbe  re- 
port of  sale  by  the  county  treasurer  was  not 
filed  and  not  kept  filed.  The  proofs  show 
that  -when  the  annual  sales  by  the  cotmty 
treasurer  were  closed,  the  deputy  treasurer 
made  out  and  signed  four  copies  of  report  of 
sale  In  regular  form,  took  them  all  to  the 
county  clerk,  and  had  him  Indorse  the  filing 
on  tbem;  filed  one  with  the  clerk,  attached 
one  to  the  tax  record,  and  forwarded  two  to 
the  Auditor  General.  At  the  trial  one  copy 
of  tbe  report  of  sale  was  found  attached  to 
tbe  tax  record,  and  bore  the  clerk's  indorse- 
ment of  filing  as  of  May  19,  1900.  No  re- 
port of  sale  could  be  found  in  the  files  or  in 
the  clerk's  ofilce  at  the  time  of  the  trial,  and 
there  was  no  minute  In  the  calendar  of  one 
ever  having  been  filed.  A  minute  made  by 
the  clerk  In  a  book  called  the  "Chancery  Rec- 
ord" showed  that  the  report  of  sale  was  filed 
with  tbe  clerk  on  May  19, 1900.  The  present 
derk  recalled  that  there  was  a  report  of  sale 
once  on  file.  I  think  it  must  be  found  from 
tbe  proofs  that  a  report  of  sale,  regular  in 
form,  was  seasonably  made  and  filed  with 
the  county  clerk,  and  tbat  It  has  since  been 
mislaid  or  lost.  On  this  showing  the  sale 
cannot  be  held  void.  HoflFman  v.  Pack,  128 
Mich.  74,  81  N.  W.  934.  It  Is  next  claimed 
that  all  tbe  sales  for  all  tbe.,years  are  void 
for  irregularities  in  the  decrees;  that  the 
decrees  were  made  and  entered  in  vacation, 
and  not  made  and  entered  in  compliance  with 
the  statute.  Comp.  Laws,  {§  10,264,  10,265. 
Tbe  proofs  show,  as  to  the  tax  of  1897,  that 
tbe  day  fixed  for  tbe  hearing  of  the  tax  mat- 
ter was  February  6,  1900;  that  the  court 
was  in  session  on  the  6th  and  7tb  of  Feb- 
ruary, 1900,  and  on  tbe  latter  day  adjourned 
sine  die.  Tbe  decree  was  made  February 
16t  1900,  recites  a  session  of  court  February 
7,  1900,  and  was  filed  February  17,  1900. 
As  to  the  taxes  of  1805,  1896,  and  1809,  it 
appears  that  the  day  fixed  for  tbe  hearing  of 
tbe  tax  matter  was  February  4,  1902,  and 
that  court  was  In  session  on  the  4th  and  5th 
and  on  March  8.  1902.  The  clerk's  Journal 
■bows  tbe  tax  case  submitted  on  February 
Btb  and  decree  ordered;  that  adjournment 
was  had  to  March  8d  to  enable  landowners 
to  file  objections  to  taxes;  no  objections  were 
filed;  the  decree  was  made  March  7,  1902, 
and  recites  court  In  session  March  3d.  The 
court's  records  for  1900  were  enrolled  March 
17,  1000,  and  those  for  1902  were  enrolled 
April  15,  1902.    Does  this  render  the  decree 


void?  The  tax  law  (section  67)  provides  that 
In  these  tax  proceedings  tbe  court  proceedings 
shall,  when  no  other  provision  is  made,  fol- 
low the  ordinary  chancery  practice.  Comp. 
Laws,  iS  10,264,  10,265,  provide  that.  In  civil 
cases  submitted  to  any  circuit  court  in  term 
time  for  decision,  it  shall  be  competent  for 
the  judge  to  transmit  to  tbe  clerk  or  reg- 
ister. In  vacation,  his  judgment,  order,  or  de- 
cree In  said  cause;  and  that  it  shall  be  the 
duty  of  the  clerk  or  register  to  enter  In  the 
proper  record  such  judgment,  order,  or  de- 
cree as  of  the  last  day  of  tbe  preceding  term, 
which  judgment,  order,  or  decree  shall  have 
the  same  force  and  effect  as  if  rendered  In 
term  time.  Notice  of  tbe  entry  of  such 
judgment,  order,  or  decree  shall  be  given  to 
the  attorneys  or  parties  by  the  clerk  or  reg- 
ister, and  the  time  for  appeal  shall  be  com- 
puted from  the  time  the  judgment,  etc.,  l» 
actually  entered.  Comp.  Laws,  fg  10,254- 
104256.  It  Is  the  practice,  under  this  statute, 
for  judges  to  sign,  In  vacation,  decrees 
in  cases  submitted  in  term  time,  taken  un- 
der advisement,  and  decided  in  vacation;  and 
not  only  that,  but  to  sign  decrees  in  vacation, 
In  cases  that  have  been  submitted  and  de- 
cided In  open  court,  and  perhaps  where  there 
has  not  been  time  after  the  decision  to  pre- 
pare a  decree  during  the  term.  And  I  think 
this  statute  ought  to  be  construed  to  author- 
ize the  signing  of  decrees  in  vacation,  both 
in  cases  submitted  in  term  and  decided  in 
vacation,  and  In  cases  decided  dm-lng  the 
term,  but  where  no  decree  has  been  made 
until  vacation.  In  other  words  to  give  tbe 
judge  authority  to  sign  decrees  In  vacation 
generally,  and  in  all  classes  of  cases.  If  this 
statute  Is  held  limited  to  cases  that  are  sub- 
mitted during  term  and  decided  In  vacation, 
and  held  not  to  apply  to  the  signing  of  de- 
crees In  vacation  generally.  It  will  destroy  a 
convenient  practice  that  has  grown  up  un- 
der it,  and  run  counter  to  the  construction 
placed  upon  It  by  members  of  the  bar  In 
many  important  cases.  It  must  not  be  for- 
gotten that  this  Is  not  a  proceeding  in  the 
tax  cases  themselves,  nor  one  where  com- 
plainant claims  to  have  lost  the  right  of  ap- 
peal, by  reason  of  not  having  notice  of  the 
decree.  He  never  appeared  in  the  original 
tax  proceedings,  but  his  default  was  regular- 
ly taken  therein.  But  this  Is  a  proceeding 
where  complainant  attacks  the  decrees  col- 
laterally on  a  technicality.  For  all  that  ap- 
pears, he  still  has  the  statutory  right  to  re- 
deem from  these  tax  sales.  The  publication 
of  the  original  tax  petitions,  list  of  lands, 
and  notice,  gave  the  court  jurisdiction,  and, 
jurisdiction  having  once  been  acquired.  It 
ought  to  be  held  to  continue  as  against  a 
technical  objection  to  the  decree,  collaterally 
raised,  such  as  this.  Tbe  question  being  at 
most  a  doubtful  one,  it  ought,  in  accordance 
with  the  best  practice,  to  be  solved  in  favor 
of  tbe  regularity  and  validity  of  the  pro- 
ceedings. Tbe  bill  will  be  dismissed  with 
costs." 
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The  appellant  presents  in  tbis  court  two 
main  proposl^'ons:  (1)  That  the  practice 
pursued  by  him  Is  proper;  (2)  that  there  is 
no  authority  for  the  entry  of  a  decree,  In  tax 
cases,  In  vacation — that  the  general  chancery 
practice  governs,  according  to  which  notice 
of  the  entry  of  the  decree,  If  made  In  vaca- 
tion, must  be  given  by  the  register  in  chan- 
cery to  the  parties,  their  attorneys,  or  solic- 
itors. Comp.  Laws  1897,  S$  10,264,  10,265. 
It  is  said  that  Flint  Land  Co.  v.  Fochtman 
(Mich.)  103  N.  W.  813,  Is  authority  for  the 
practice  pursued.  That  was  the  case  of  an 
owner  of  land  (by  virtue  of  tax  titles,  It  is 
true)  who  filed  a  bill  to  quiet  his  title  against 
a  mortgagee,  who  refused  to  disclaim  or  to 
discharge  the  mortgage.  On  demurrer,  the 
bin  was  dismissed;  the  claim  of  defendants 
being  that  upon  the  face  of  the  bill,  which 
set  out  the  title  of  the  complainant,  the  de- 
fendant's mortgage  was  not  a  cloud  upon  the 
title  asserted — did  not  appear  to  be  a  hostile 
claim  or  assertion  of  a  hostile  Interest  In 
the  case  at  bar,  the  bill  of  complaint  avers 
ownership  of  the  lands  by  complainant,  that 
they  were  delinquent  for  the  taxes  of  various 
years,  that  the  lien  of  the  state  was  attempt- 
ed to  be  foreclosed  and  decrees  were  entered, 
that  the  decrees  so  entered  were  Irregular  and 
void  for  certain  reasons  set  forth.  The 
Itrayer  is  that  the  decrees  be  set  aside,  the 
complainant  be  permitted  to  pay  the  taxes 
to  the  county  treasurer  or  Auditor  General, 
and  the  deeds  of  defendant  be  held  to  be  a 
cloud  upon  the  title  of  complainant  and 
canceled.  This  Is  a  very  different  case  from 
that  set  out  in  the  opinion  cited.  It  is  a  col- 
lateral attack  upon  decrees  of  a  court  of 
chancery,  which  court  had  jurisdiction  of  the 
subject-matter  and  the  parties.  It  is  true 
the  complainant  acquired  bis  title  to  the 
premises  after  the  decrees  were  made.  This 
fact  does  not  permit,  complainant  to  so  at- 
tack the  decrees  in  question.  The  importance 
of  the  fact  may  not  require  attention,  but 
it  is  a  fact  that  In  the  deed  of  the  premises 
to  complainant  the  covenant  of  warranty  ex- 
cepts "delinquent  taxes  and  tax  titles  and 
claims  arising  therefrom." 

Were  the  decrees  void?  The  fault  found 
with  the  decree  of  1902  is  that  it  was  made 
in  vacation,  and  that  no  notice  of  the  entry 
thereof  was  given  to  interested  parties.  It 
appears  that  court  opened  on  February  4th 
(the  first  day  of  the  term),  and  that  the  peti- 
tion of  the  Auditor  General  was  presented 
and  taken  under  advisement.  On  February 
5th  It  was  ordered  that  said  petition  be  grant- 
ed, and  that  decree  be  made  for  sale  of  said 
lands.  Court  then  adjourned  until  March  3d 
for  filing  of  further  objections  to  said  tax 
petition.  Court  opened  March  3d,  the  circuit 
judge  being  absent,  and  the  journal  sets  out 
an  order  to  the  effect  that  court  having  ad- 
journed for  the  filing  of  further  objections, 
and  none  having  been  filed,  court  Is  adjourn- 
ed without  day.  The  decree  recites  that  It 
was  made  at  the  session  of  March  3d,  and 


it  was  actually  filed  March  7th.  The  decree 
Is  not  void.  Upon  its  face,  and  In  fact  and 
in  law,  It  is  valid.  The  mere  fact  that  the 
clerk  did  not  enter  It  as  of  March  3d,  the  last 
day  of  the  preceding  term,  does  not  make  It 
a  void  decree;  nor,  if  it  is  required  in  such 
cases,  does  the  fact  that  notice  of  the  entry 
of  the  decree  was  not  given,  or  ordered  to  be 
given,  render  it  void.  If  relief  should  be 
given  to  any  one  bound  by  the  decree  because 
of  any  Irregularities  lu  the  entry  thereof,  or 
In  failing  to  give  notice,  such  relief  must  l>e 
sought  by  proceedings  In  the  cause  in  which 
the  decree  was  made. 

It  follows  that  the  decree  of  the  court  be- 
low dismissing  the  bill  must  be  affirmed, 
with  costs  to  appellees. 


WEBB  V.  BROOKE,  Circuit  Judge. 
(Supreme  Court  of  Michigan.     July  3,   1906.) 

Marbiaob  —  Annulment  —  Ali-owanoi;  to 

Wife — AuTHOBrrr  of  Court. 

Though  Comp.  Laws,  {  8628,  authorizing 
the  court,  in  a  suit  for  divorce,  to  require  the 
husband  to  pay  sums  necessary  to  enable  the 
wife  to  carry  on  or  defend  the  suit,  does  not 
In  terms  empower  the  court  to  require  a  hus- 
band, bringing  a  suit  under  section  8618  to 
annul  a  void  marriage,  to  pay  to  the  wife  a 
solicitor's  fee,  the  power  to  order  such  pay- 
ment Is  incidental. 

[E2d.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Marriage,  f  137.] 

Mandamus  by  George  B.  Webb  against 
Flavins  L.  Brooke,  Wayne  circuit  Judge,  to 
compel  respondent  to  proceed  with  a  cause. 
Writ  denied. 

Argued  before  CARPENTER,  C.  J.,  and 
OSTRANDBB,  HOOKER,  MOORE,  and  Mc- 
ALVAY,  JJ. 

Franklin  L.  Lord,  for  relator. 

OSTRANDER,  J.  To  a  bill  to  have  a  mar- 
riage declared  void  upon  the  ground  that  at 
the  time  of  the  marriage  the  wife  bad  a  liv- 
ing husband,  the  bill  charging  that  be  stiU 
is  living  and  still  her  husband,  the  wife  filed 
an  answer  in  which  she  neither  directly 
affirms  nor  denies  the  principal  fact  alleged, 
but  asserts  a  valid  and  legal  marriage  to 
relator  in  Windsor,  in  the  province  of  Ontario, 
followed  by  eight  years  of  cohabitation. 
She  asks  for  affirmative  relief  by  way  of 
alimony,  temporary  and  permanent,  and  a 
decree  of  divorce.  To  the  answer  a  replica- 
tion was  filed,  and  to  the  cross-bill  a  de- 
murrer was  Interposed.  Upon  petition,  and 
after  a  bearing,  the  court  made  an  order  for 
the  payment  by  complainant  to  defendant 
of  a  solicitor's  fee  of  $15.  Complainant  did 
not  comply  with  this  order,  but  brought  on 
the  demurrer  for  hearing,  when  the  court 
refused  to  proceed  until  the  order  bad  been 
otteyed,  and  made  an  order  denying  the  mo- 
tion to  proceed  with  the  hearing.  It  is  this 
order  which  is  In  question. 

Relator  contends  that  the  court  had  no  ju- 
risdiction to  make  the  order  for  expenses 
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of  defendant,  because  the  provisions  of  Oomp. 
Laws,  {  8628,  have  no  application  to  pro- 
ceedings under  Comp.  Laws,  (  8618.  It  Is 
also  contended  that  the  court  nas  no  discre- 
tion In  the  premises,  because  the  answer  of 
defendant.  In  substance  and  effect,  admits 
the  Invalidity  of  the  marriage.  It  is  true 
that  the  statute  does  not  In  terms  empower 
the  court  to  require  the  husband  to  pay 
money  to  the  wife  to  enable  her  to  carry 
on  a  suit  like  this  one.  Neither  does  it  in 
terms  embrace  the  subject  of  allowances 
for  her  support.  The  power  to  grant  allow- 
ances, however,  has  been  held  to  be  Incident 
to  divorce  cases.  Goldsmith  v.  Goldsmith, 
6  Mich.  285;  Soss  v.  Boss,  47  Mich.  185,  10 
N.  W.  193;  Haines  v.  Haines,  35  Mich.  138. 
The  reason  asserted  in  Gk>ldsmlth  v.  Gold- 
smith, supra,  and  In  Story  v.  Story,  Walk. 
Ch.  4i21,  for  the  exercise  of  this  power,  is 
that,  without  this  power  in  the  court,  the 
wife  who  should  have  no  separate  property 
of  her  own  would  be  without  the  requisite 
means  of  prosecuting  or  defending  the  suit 
and  of  supporting  herself  in  the  meantime. 
The  same  reasoning  applies,  with  equal  force, 
in  cases  like  the  present.  The  power  of  the 
court  below  to  make  the  order  Is  a£9rmed. 
The  brief  for  relator  admits  that.  If  the 
court  bad  jurisdiction  to  make  the  order,  it 
was  and  is  in  force. 

The  writ  is  denied,  and,  as  no  brief  has 
been  filed  on  the  part  of  respondent,  without 
costs. 


POWELL  V.  CHAMPION  IRON  Ca 
(Snpreme  Court  of  Michigan.     July  3,  1906.) 

Sat.es— CoNSTBUcnoN  or  Cohtbact— Tuix  of 

Dei-iveby. 

Where  the  seller  of  elevator  fronts  con- 
tracted to  execute  the  contract  "with  all  dili- 
cence,"  and  to  have  the  fronts  ready  to  put 
in  place  "when  the  stairs  are  being  put  in," 
be  was  not  obligated  to  deliver  the  fronts  at  an 
earlier  date  than  when  the  stairs  were  ready 
to  put  in,  if  by  the  exercise  of  all  diligence  he 
could  do  so;  but  the  agreement  as  to  all  dili- 
gence was  limited  by  the  other  stipulation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Sales,  g  219.] 

ESrror  to  Circuit  Court,  Wayne  County; 
Bobert  E.  Frazer,  Judge. 

Action  by  Frank  Powell  against  the 
Champion  Iron  Company.  Judgment  in  fa- 
vor of  plaintiff,  and  defendant  brings  orror. 
Affirmed. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  GRANT,  BLAIR,  and  MOORE, 
JJ. 

Orla  B.  Taylor  (George  B.  Crane,  of 
counsel),  for  appellant.  Lebmann  &  Riggs 
and  Ben  W.  Johnson,  for  appellee. 

CARPENTER,  C.  J.  On  the  8th  of  Sep- 
tember, 1902,  the  parties  to  this  controversy 
entered  into  a  written  contract  of  which 
the  following  are  the  material  parts:   "Said 


party  of  the  second  part  [plaintiff]  agrees  to 
furnish  and  deliver  free  on  board  cars,  At- 
lanta, Ga^  thirteen  stories  of  elevator  fronts 
(not  facia  or  globes)  to  take  in  four  elevators 
for  the  Century  Building  located  at  Atlanta, 
Ga.,  all  to  ba  made  according  to  plans  and 
speciflcations  of  architects  Bruce  and  Mor- 
gan of  Atlanta,  Ga.,  and  subject  to  the  ap- 
proval of  the  architects  and  owner.  Said  sec- 
ond party  further  agrees  to  execute  this  con- 
tract with  all  diligence  and  to  have  all  the 
fronts  ready  to  put  in  place  when  the  stairs 
are  being  put  In— they  do  not  furnish  the 
stairs.  In  consideration  of  the  above  work 
being  famished  and  delivered  at  Atlanta  in 
a  condition  acceptable  to  the  architects  and 
owner,  said  party  of  the  first  part  [defendant] 
agrees  to  pay,"  etc.  Plaintiff  delivered  said 
elevator  fronts  and  brought  this  suit  to  re- 
cover the  contract  price.  Defendant  sought 
to  recoup  damages.  The  case  was  tried  in 
the  court  below  before  a  Jury,  who  rendered 
a  verdict  for  plaintiff  for  the  full  contract 
price. 

Defendant  asks  us  to  reverse  the  Judg- 
ment entered  upon  said  verdict,  upon  the 
ground  that  the  trial  court  placed  a  wrong 
construction  upon  the  following  provision  of 
the  contract,  viz.:  "Said  second  party  further 
agrees  to  execute  this  contract  with  all  dili- 
gence and  to  have  all  the  fronts  ready  to 
put  in  place  when  the  stairs  are  being  put  In 
— they  do  not  furnish  the  stairs."  The  trial 
court  charged  the  Jury:  "The  time  limit  in 
the  contract  for  the  execution  of  this  work 
was  not  later  than  when  these  stairs  are 
ready  to  be  put  In,  and,  if  they  got  them 
there  in  that  time,  they  got  them  there  In 
Bufflcient  time  to  comply  with  the  terms  of 
this  contract"  Defendant's  counsel  Insists 
that  this  construction  was  erroneous;  that, 
properly  construed,  the  provision  in  question 
obligated  plaintiff  "to  deliver  the  inclosures 
when  the  stairs  were  ready  to  be  put  in  at 
all  events,  and  to  deliver  them  at  an  earlier 
date  if  by  the  exercise  of  all  diligence  he 
could  do  so."  We  cannot  agree  with  this  con- 
tention. We  think  the  trial  court  properly 
construed  the  contract  We  agree  with  plain- 
tiff "that  the  clause  'to  have  the  fronts  ready 
to  put  in  place  when  the  stairs  were  being 
put  in'  limited  and  defined  the  meaning  of 
the  expression  'all  diligence,'  used  In  con- 
nection with  It"  Thus  construed  the  con- 
tract obligated  plaintiff  to  execute  It  with 
the  diligence  necessary  to  have  all  fronts 
ready  to  put  in  place  when  the  stairs  are 
being  put  in.  We  think  this  construction  Is 
sustained  by  Grand  Rapids  &  Bay  City  R.  Co. 
V.  Van  Dusen,  29  Mich.  440.  The  contract 
in  question  in  that  case  contained  the  follow- 
ing provision,  viz.:  "Said  parties  of  the  sec- 
ond part  (the  contractors)  agree  to  proceed 
with  such  diligence  and  with  such  force  of 
laborers  as  the  executive  committee  of  said 
company  may  direct,  to  perform  the  work 
herein  specified,  and  to  complete  the  same 


Digitized  by  LjOOQIC 


360 


108  NOETHWESTERN  REPORTBB. 


(Micb. 


according  to  the  speciflcaUons  as  furnished 
by  tbe  engineer  of  said  railroad  company, 
and  to  tbe  full  satisfaction  and  acceptance 
of  said  engineer,  and  the  executive  commit- 
tee, on  or  before  tbe  ist  day  of  August, 
1872."  Tbe  officers  of  the  railroad  company 
compelled  the  contractors  to  reduce  their 
force  of  employes,  and  thereby  prevented 
their  performing  the  contract  on  or  before 
the  date  specified.  The  trial  court  held  that 
this  conduct  was  not  Justified  by  the  above- 
quoted  provision.  This  court  approved  that 
decision,  saying:  "The  time  for  completion 
seems  to  be  fixed,  certain,  and  imperative, 
with  nothing  In  the  language,  and  we  find 
nothing  In  the  subject-matter  indicating  that 
this  time  could  be  prolonged  by  the  company 
at  their  option,  by  the  right  of  direction  re- 
served. One  of  these  provisions  must,  to 
avoid  repugnancy,  be  suI>ordlnate  to  the 
other  Ita  its  operation;  and  the  order  in 
which  they  are  stated,  the  form  of  the  lan- 
guage, the  subject-matter  and  situation,  and 
(so  far  as  we  can  discover)  the  apparent  ob- 
jects of  the  company,  all  indicate  tliat  the 
discretion  or  rigbt  of  direction  was  intended 
to  be  the  subordinate  or  auxiliary  provision. 
Inserted  for  the  purpose  of  securing  beyond 
contingency  the  completion  of  the  worli 
within  the  prescribed  time;  the  provision 
for  which  was  to  be  primary  and  absolute." 
We  think  it  follows  from  ttiis  reasoning  that 
the  provision  in  the  contract  in  the  case  at 
bar  that  the  plaintiff  should  "execute  the 
contract  with  all  diligence"  was  subordinate 
to  the  provision  that  he  should  have  "the 
fronts  ready  to  put  in  place  when  the  stairs 
are  being  put  in." 

Defendant  contends  that  tbe  constmcticHi 
we  place  on  this  contract  is  precisely  the 
construction  that  would  be  placed  onvit  had 
the  expresslen  "execute  this  coutiract  with 
all  diligence"  been  omitted,  and  that  it  there- 
fore violates  the  rule  wlilch  requires  effect  to 
be  given  to  every  provision  in  the  contract. 
We  answer  this  contention  by  saying  that 
the  rule  which  requires  effect  to  be  given  to 
every  provision  of  the  contract  Is  not  inflex- 
ible. It  must  be  made  to  harmonize  with 
the  rule  which  governs  tbe  construction  of 
this  contract,  viz.,  that  parties  may  by  defin- 
ite and  particular  language  limit  and  define 
the  meaning  of  more  general  language  used 
by  them.  See  Boclc  v.  Perkins,  139  U.  B. 
628,  11  Sup.  Ct  677,  86  U  Ed.  314,  and  au- 
thorities there  cited. 

As  no  other  error  is  claimed,  the  Judgment 
is  affirmed. 


EPEIiETT  T.  CITY  OP  SAULT  STB.  MARIE. 
(Supreme  Court  of  Michigan.     July  3,  1906.) 
1.  Municipal     Cobfohations   —   Defeotivb 
Sidewalk— INJUBIES  to   Pedestbiarb— Ac- 
tions—Vabianoe. 

The  variance  between  the  declaration  in  an 
action  against  a  city  alleging  that  a  sidewalk 
was   constructed   of   plank   running  lengthwise 


resting  on  stringers  laid  crosswise,  that  the 
end  of  one  of  the  planks  had  i>ecoiiie  rotten 
which  allowed  it  to  rest  on  the  ground  10  inches 
below  the  level  of  the  wallc,  and  that  tlie  pedes- 
trian stepped  into  the  hole  and  was  injured, 
and  the  evidence  showing  that  the  board  looked 
to  he  in  place,  but  that  it  was  rotten  at  the 
end,  so  that  when  the  pedestrian  stepped  on  it. 
It  went  down,  is  not  fatal. 

2.  Same— NoncB  of  Defect— Evidence— Suy- 

FI0IEN07. 

In  an  action  against  a  city  for  inj;«ries  in 
consequence  of  a  defective  sidewalk,  the  evi- 
dence showed  that  the  walk  in  tlie  immediate 
vicinity  of  the  defect  where  the  accident  oc- 
curred Iiad  been  in  bad  condition  for  two  or 
three  years,  and  that  the  plank  in  the  walk 
causing  the  injury  had  been  rotted  off  for  some 
months.  Held  sufficient  to  give  notice  to  the 
city  of  the  detect. 

IBH.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  H  1647, 
1741.] 

8.  Same— Intoxication   of   Pedestrian    In- 
JTTBED— Instructions. 

Where,  in  an  action  against  a  city  for  in- 
juries received  b^  a  pedestrian  in  consequence 
of  a  defective  sidewalk,  the  evidence  showed 
that  the  pedestrian  was  intoxicated  at  the  time 
of  the  accident,  an  Instruction  that  if  the  pedes- 
trian was  intoxicated  he  could  not  recover, 
unless  he  was  exercising  greater  care  than 
would  be  required  if  he  were  not  intoxicated, 
was  properly  refused. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Manidpal  Corporations,  ||  1676, 
1761 ;  vol.  37,  <3ent  Dig.  Negligence,  H  119, 
384.1 

Error  to  Circuit  Court,  Chippewa  County ; 
Joseph  H.  Steere,  Judge. 

Action  by  Lottie  Epelett  against  the  city 
of  Sault  Ste.  Marie.  There  was  a  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Argued  before  McALVAY,  MONTGOMBRT, 
08TRANDER,  HOOKE'R,  and  MOOBB,  JJ. 

George  B.  Holden,  for  appellant  Chapman 
&  Larmonth  (M.  F.  McDonald,  of  counsel), 
for  appellee. 

MONTGOMERY,  J.  The  plaintiff  recover- 
ed a  Judgment  of  $1,000  in  an  action  of  tres- 
pass on  the  case,  brought  to  recover  for  in- 
juries sustained  by  reason  of  a  defective 
sidewalk.    The  defendant  brings  error. 

It  is  claimed  that  there  was  a  fatal  vari- 
ance between  the  declaration  and  proofs.  The 
declaration  averred  in  substance  that  tbe 
sidewalk  was  constructed  of  plank  ruuniug 
lengthwise  of  the  walk  resting  upon  stringers 
laid  crosswise  of  the  walk;  that  the  end  of 
one  of  the  planks  had  become  rotten  or  broken 
off  which  allowed  the  plank  to  drop  down 
and  rest  upon  the  ground,  which  at  that 
point  was,  to  wit,  10  inches  below  the  level 
of  the  sidewalk;  that  plaintiff  stepped  into 
the  bole  above  described,  and  that  her  foot 
being  caught  In  said  hole  she  fell  and  receiv- 
ed injury.  The  evidence  showed  that  the 
board  looked  to  be  In  place,  but  that  It  was 
rotten  at  tbe  end,  but  that  when  stepped  on  it 
went  down  with  plaintiff- s  weight  The  vari- 
ance if  any  was  in  describing  as  a  bole  in  the 
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walk  the  condition  of  this  plank  (otherwise  ao-  i 
curately  described)  wtiicli  resulted  in  a  hole 
or  depression  whenever  stepped  upon.  It  was 
not  alleged  that  any  portion  of  the  plank  was 
broken  oflt  causing  a  hole  in  the  walk.  The 
allegation  was  that  the  rotted  end  allowed  the 
board  or  plank  to  drop  down.  Was  it  a  vari- 
ance when  the  proof  showed  that  the  end 
dropped  down  on  pressure?  There  was  no 
mistaking  the  place  of  the  accident  The 
particular  plank  and  its  particular  defect 
were  described.  There  was  no  room  for  mis- 
taking the  case  which  plaintlfF  undertook  to 
state.  There  was  no  misleading  variance. 
Herkle  v.  Township  of  Bennington,  68  Mich. 
133,  36  N.  W.  840. 

It  is  next  insisted  that  the  plaintiff  failed 
to  make  a  case,  and  that  error  was  committed 
in  refusing  to  direct  a  verdict  for  defendant 
The  contention  made  Is  that  no  notice  of  the 
defect  was  brought  home  to  the  officers  of 
the  city.  It  is  true  that  there  was  no  evidence 
of  direct  notice  to  any  officer  of  the  city 
given  by  word  or  writing,  but  the  undisputed 
evidence  was  that  the  walk  In  the  Immediate 
vicinity  of  this  plank  was  in  bad  condition 
for  two  or  three  years  before  the  injury  to  the 
plalntlfl.  There  was  also  testimony  for  the 
Jury  that  the  plank  in  question  bad  been 
rotted  off  for  some  months.  That  testimony 
of  the  condition  of  the  walk  for  a  considerable 
time  before  the  accident  may  be  given  for  the 
purpose  of  showing  notice  to  the  city,  and 
that  such  testimony  may  relate  to  the  walk 
in  the  immediate  vicinity  or  to  a  stretch  of 
walk  as  a  whole  Is  settled.  Stnidgeon  v. 
Tillage  of  Sand  Beach,  107  Mich.  496,  6S  N. 
W.  616;  Will  V.  Village  of  Mendon,  108  Mich. 
251,  66  N.  W.  58;  Hunter  v.  Village  of 
Ithaca  (Mich.)  105  N.  W.  9;  Nestle  v.  City 
of  Flint  (Mich.)  104  N.  W.  406.  There  was 
testimony  tending  to  show  that  plaintiff  was 
Intoxicated  at  the  time  of  the  fall.  Defend- 
ant's counsel  asked  the  court  to  charge  the 
jury  that  "in  case  she  was  Intoxicated  she 
cannot  recover  unless  she  was  exercising 
greater  care  than  would  be  required  on  her 
I»rt  if  she  were  not  intoxicated."  No  error 
was  committed  in  refusing  this  request. 
Kingston  v.  Railway  Company,  112  Mich.  40, 
70  N.  W.  816,  74  N.  W.  230,  40  L.  B.  A.  131. 
It  would  be  a  safe  rule  to  assert  that  the 
Intoxication  of  a  pedestrain  will  not  excuse 
dne  care  on  his  part  in  traveling  over  a  high- 
way, but  we  are  cited  to  no  authority  which 
sustains  the  proposition  that  a  higher  degree 
of  care  is  required  of  an  intoxicated  person 
tban  one  in  bis  sober  senses.  It  would 
seem  that  if  an  intoxicated  person  is  capable 
of  exercising,  and  does  exercise,  the  care 
which  the  law  requires  of  a  sober  person  the 
fact  of  intoxication  becomes  Immaterial. 

The  other  assignments  of  error  have  been 
considered.  We  discover  no  error  to  defend- 
ant's prejudice. 

Judgment  affirmed. 


COSGEOVB   V.    ROHNERT,    Cfrcult    Judge. 
(Supreme   CJourt  of  Michigan.     July  S,  1906.) 

Mandauus— Remedy  by  Warr  of  Ebbob. 

Mandamus  will  not  lie  to  compel  a  cir- 
cuit judge  to  vacate  an  erroneoua  order  extend- 
ing the  time  within  which  a  party  might  appes* 
from  a.  justice's  judgment;  there  being  an  ade- 
quate remedy  by  wrjt  of  error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent  Dig.  Mandamus,  §  9.] 

Mandamus  by  Frank  J.  Cosgrove  against 
Morse  Rohnert,  as  Wayne  drcoit  judge,  to 
compel  respondent  to  vacate  an  order  ex- 
tending the  time  within  which  defendant 
might  appeal  from  Justice  court  in  an  action 
by  relator  against  James  D.  Bums,  as  sheriff 
of  Wayne  county.    Writ  denied. 

Argued  before  CARPENTER,  a  J.,  and  Mc- 
ALVAY,  GRANT,  BLAIR,  MONTGOMERY, 
OSTRANDER,  HOOKER,  and  MOORE,  JJ. 

Eben  R.  Ayers,  for  relator.  Robert  W. 
Webb,  for  respondent 

PER  CURIAM.  On  the  6th  of  December, 
1905,  relator  obtained  Judgment  against 
James  D.  Burns,  sheriff  of  Wayne  county, 
in  the  Justice  court  of  the  city  of  Detroit 
for  the  sum  of  $418  damages  and  $1.75  costs. 
Respondent  made  an  order  granting  said 
Burns  leave  to  appeal  from  said  Judgment 
more  than  five  days  after  its  rendition  upon 
a  showing  that  he,  said  Burns,  had  been 
prevented  from  taking  an  appeal  within 
said  five  days  by  circumstances  not  under 
his  control.  Relator  by  these  proceedings 
seeks  a  mandamus  compelling  respondent  to 
vacate  said  order  upon  the  ground  that  he 
had  no  authority  whatever  to  grant  it. 

The  question  arises  whether  this  applica- 
tion for  a  mandamus  is  the  appropriate  meth- 
od of  redressing  relator's  grievance  according 
to  our  recent  decisions  (Michigan  Mut  Fire 
Ins.  Co.  V.  Wayne  Circuit  Judge,  112  Mich. 
270,  70  N.  W.  582;  Oattermoie  v.  Ionia  Cir- 
cuit Judge,  186  Mich.  274,  99  N.  W.  1;  Sharp 
V.  Montcahn  Circuit  Judge,  107  N.  W.  847), 
which  hold  that  mandamus  will  not  lie  to 
review  a  ruling  which  may  be  reviewed  by 
writ  of  error.  If,  as  relator  claims,  respond- 
ent erred  in  making  the  order  complained  of, 
this  a  case  In  which  respondent  has  im- 
properly assumed  Jurisdiction.  It  is  quite 
clear  that  relator  can  raise  this  question  by 
writ  of  error  after  final  Judgment,  provided, 
of  course,  that  he  does  nothing  which  waives 
his  right  to  raise  that  question.  See  cases 
above  cited.  We  are  bound  to  hold  therefore 
that  relator  can  obtain  adequate  redress  by 
writ  of  error,  and  that  he  is  not  entitled  to 
a  writ  of  mandamus./ 'It  Is  true  that  we 
have  granted  the  writ  of  mandamus  to  re- 
dress a  grievance  precisely  like  that  asserted 
by  relator.  Stock  v.  Mandell,  106  N.  W.  807, 
Is  a  recent  instance.  In  this  case — ^and  I 
think  the  same  may  be  said  of  all  similar 
cases — the  impropriety  of  that  remedy  was 
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not  suggested  and  did  not  occur  to  the  court. 
Such  decisions  are  not  precedents  whicli  we 
are  bound  to  follow.  See  Moinet  t.  Burn- 
ham,  Stoepel  &  Co.  (Mich.)  106  N.  W.  1128; 
Atwood  V.  Mayor  (Mich.)  104  N.  W.  649^, 
The  writ  is  denied.  ^ 


HARRIS   ▼.   DETROIT   TYPOGRAPHICAL 

UNION  NO.  18  et  al. 
(Supreme  Court  of  Michigan.     July  3,  1906.) 

Trade    Unions— MEMBEKsnip  —  Expulsion — 
Resobt  to  Courts. 

Where  complainant  on  becoming  a  member 
of  a  local  trade  union  bound  himself  to  seek 
redress  for  any  unlawful  or  unreasonable  sen- 
tence by  the  local  body  through  an  appeal  to 
the  international  union,  and  after  trial  com- 
plainant "vas  expelled  from  the  local  body  for 
failure  to  pay  a  fine  Imposed  in  proceedings 
alleged  to  have  been  taken  without  jurisdic- 
tion, complainant  not  having  paid  the  fine  pend- 
ing appeal  to  the  international  union  from  the 
order  of  expulsion,  was  not  entitled  to  maintain 
a  bill  in  the  courts  to  restrain  the  local  union 
from  reporting  to  his  employer  that  he  had 
been  expelled. 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty, In  Chancery;    Morse  Rohnert,  Judge. 

Bill  by  Albert  S.  Harris  against  the  De- 
troit Typographical  Union  No.  18,  and  others. 
From  a  decree  dismissing  the  bill,  complain- 
ant appeals.    Affirmed. 

Argued  before  McALVAT,  GRANT, 
BLAIR,  MONTGOMERY,  and  08TRAND- 
ER,  JJ. 

Bowen,  Douglas,  Whiting  &  Murfln,  for 
appellant     Fred   H.  Aldrich,  for  appellees. 

MONTGOMERY,  J.  This  is  a  bill  In  equity 
to  set  aside  action  taken  by  the  defendant, 
the  Detroit  Typographical  Union,  and  to  re- 
strain the  defendants  from  reporting  to  com- 
plainant's employer  that  he  has  been  expelled 
from  that  body.  From  a  decree  dismissing 
the  bill,  complainant  appeals. 

The  Detroit  Typographical  Union  Is,  aa 
its  name  implies,  a  labor  union,  having  for 
its  object  the  advancement  of  the  Interests 
of  Its  members  by  making  it  possible  by  its 
rules  and  action  as  a  body  to  secure  better 
terms  of  employment  for  its  members  than 
could  be  otherwise  obtained.  There  is  also 
provided  a  benefit  fund  payable  to  members 
at  death.  The  society  is  governed  by  a  con- 
stitution and  by-laws,  and  Ib  affiliated  with 
an  Incorporated  society  known  as  the  Inter- 
national Typographical  Union.  It  appears 
that  the  local  body  is  by  Its  constitution 
authorized  to  discipline  its  members,  to  Im- 
pose fines,  and  for  contumacious  conduct  ex- 
pel members,  its  action  In  any  such  case  be- 
ing subject  to  review  by  the  officers  of  the 
International  Union  on  appeal.  Charges  were 
preferred  against  complainant,  and  on  a  trial 
of  those  charges  he  was  fined  $500.  He, 
claiming  that  the  action  taken  was  Illegal, 
failed  to  pay  this  fine.  Thereupon  n(?w  char- 
ges, based  upon  his  contumacy  in  ijif using 


to  pay  the  fine,  were  preferred.  After  a  trial 
he  was  by  a  vote  of  the  local  body  expelled. 
Complainant  Immediately  gave  notice  of  an 
Intention  to  claim  an  appeal  to  the  Inter- 
national T}'pographlcal  Union,  which  appeal 
appears  to  have  been  taken  since  this  bill 
was  filed.  The  action  of  the  local  union 
both  in  its  proceedings  resulting  In  the  fine 
and  In  those  which  resulted  in.  complainant's 
expulsion  are  attacked  on  several  grounds 
which  are  said  to  go  to  the  jurisdiction,  and 
it  is  urged  that  the  court  should  interfere  to 
prevent  the  perpetration  of  the  wrong.  The 
learned  circuit  Judge  was  of  the  opinion  that 
the  criticism  of  the  action  taken  was  war- 
ranted, but  held  that  as  the  complainant  had 
a  remedy  within  the  order,  to  be  taken  by 
appeal,  a  court  of  equity  should  not  interfere 
until  that  remedy  Is  exhausted. 

We  think  his  ruling  la  In  accord  with  our 
previous  holdings.  This  court  has  in  many 
cases  stated  the  rule  that  members  of  a  vol- 
untary or  a  mutual  benefit  society  may  enter 
into  a  binding  agreement  that  the  rights  of 
Its  members  shall  be  determined  by  the  soci- 
ety Itself.  Van  Foucke  v.  Netherland  St 
Vincent  De  Paul  Society,  63  Mich.  378,  20 
N.  W.  863;  Hembeau  v.  Great  Camp  Knights 
of  Maccabees,  101  Mich.  161,  59  N.  W.  417, 
49  L.  R.  A.  592,  45  Am.  St  Rep.  400;  Fill- 
more V.  Great  Camp  Knights  of  Maccabees, 
103  Mich.  437,  61  N.  W.  786;  Hoag  v.  Su- 
preme Ix>dge  of  International  Congress,  134 
Mich.  87,  95  N.  W.  996;  Barker  v.  Great 
Hive  Ladles  of  Modern  Maccabees,  135  Mich. 
499,  98  N.  W.  24.  We  do  not  overlook  tiie 
contention  that  the  complainant  had  the  right 
to  Ignore  the  proceedings  which  resulted  In  a 
fine,  on  the  ground  that  they  were  taken 
without  jurisdiction,  and  that  complainant 
therefore  took  no  appeal  therefrom,  and 
should  be  relieved  by  the  court  It  does  not 
appear,  however,  that  complainant  has  paid 
the  fine,  or  has  any  purpose  of  doing  so; 
nor  is  there  any  means  of  enforcing  Its  pay- 
ment except  by  expelling  complainant  In 
the  proceedings  for  complainant's  expulsion 
an  opportunity  Is  afi'orded  for  the  trial  of  the 
question  of  the  validity  of  the  fine  order, 
and  that  question  is  now  open  on  the  appeal 
pending  before  the  International  Union.  This 
fact  distinguishes  this  case  from  ttiose  of 
Erd  V.  Bavarian  National  Aid  &  Relief  Asso- 
ciation, 67  Mich.  233,  84  N.  W.  555,  and  Meur- 
er  V.  Detroit  Musicians  Benevolent  &  Pro- 
tective Association,  95  Mich.  451,  54  N.  W. 
954,  and  irlngs  the  case  within  Hoag  v.  Inter- 
national Congress,  supra. 

It  Is  true  that  the  complainant  may,  pend- 
ing his  appeal,  be  deprived  of  his  privileges 
as  a  member  of  the  association,  but  in  becom- 
ing a  member  of  the  organization  and  bind- 
ing himself  to  seek  redress  for  an  unlawfui 
or  unreasonable  sentence  by  the  local  body 
through  an  appeal  to  the  International  Union, 
he  bound  himself  to  submit  to  the  incidents 
of  an  appeal  actually  taken. 

The  decree  Is  affirmed,  with  costs. 
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tAVEIiBRS'  INS.  CO.  v.  WOLCOTT,  Cir- 
cuit  Judge. 

{Supreme  Court  of  Michigan.     July  3,  1906.) 

1.  New  TbiaIt-Grant  of  New  Tbiai.  Inef- 

TECTUAI.. 

Under  Comp.  Laws  1897,  {  10,604,  au- 
thorizing the  taking  of  a  default  against  a  gar- 
nishee on  his  failure  to  answer,  the  granting 
of  a  garnishee's  motion  for  a  new  trial,  in  an 
action  in  which  a  default  judgment  was  taken 
against  the  principal  defendant  and  against 
the  garnishee,  would  be  ineffective,  unless  the 
default  were  also  set  aside,  since  the  new  trial 
would  merely  result  in  an  assessment  of  dam- 
ages the  same  as  before. 

2.  Judgment— Default— Opbnino—Timb. 

Circuit  court  rule  12,  subd.  b  (64  N.  W.  v) 
provides  that,  where  personal  service  shall  hare 
been  made  on  a  defendant  and  proceedings 
taken  after  default,  the  default  shall  not  be  set 
aside  unless  the  application  is  made  within  six 
months  after  default  entered.  Held,  that  it 
was  not  competent  to  procure  the  vacation  of 
a  judgment  on  a  motion  for  a  new  trial,  so  aa 
to  then  procure  the  opening  of  the  default 
more  than  six  months  after  entry,  on  the  ground 
that  there  were  no  "proceedings  taken  after 
default  on  the  strength  thereof,"  since  such 
action  would  result  in  a  violation  of  the  rule 
by  indirection. 

8.    GABNIBHHENT  — JUDGUENT    AOAINSI    GAB- 

H18HEE— Default— Openino. 

A  garnishee  was  entitled  to  have  a  default 
Judgment  against  him  set  aside,  where  at  the 
time  no  judgment  had  been  entered  against  the 
principal    defendant. 

[Ed,  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  DiK.  Garnishment,  S  327.] 
4.  Mandamus— Remedy  bt  Writ  of  Erbob. 

Where,  at  the  time  a  default  judgment  was 
entered  against  a  garnishee,  no  judgment  had 
been  entered  against  the  principal  defendant, 
the  question  whether  the  entry  of  a  nunc  pro 
tunc  -judgment  thereafter  could  affect  the  le;;al 
status  of  the  garnishee's  motion  to  set  aside 
the  default  could  not  be  determined  on  an  appli- 
cation by  the  garnishee  for  mandamus  to  require 
the  court  to  vacate  an  order  extending  the  time 
within  which  the  garnishee  might  move  for  a 
new  trial,  but  such  question  could  only  be  de- 
termined when  brought  before  the  Supreme 
Court  for  review  on  a  writ  of  error. 

Application  by  the  Travelers'  Insurance 
Company  for  mandamus  to  require  Alfred 
Wolcott,  as  Kent  circuit  judge,  to  vacate  an 
Older  extending  the  time  within  whlcli  the 
Valley  City  Desk  Company  might  file  a  mo- 
tion for  a  new  trial  in  the  action  of  the 
Travelers'  Insurance  Company  against  one 
Hayden  and  others;  the  desk  company  gar- 
nishee.   Writ  granted. 

Argued  before  BLAIR,  MONTGOMERY, 
OSTKANDER,  HOOKER,  and  MOOREl,  JJ. 

Drew  A  Heald,  for  appellant  Carroll  & 
Nichols,  for  appellee. 

BLAIR,  J.  This  is  an  application  for  man- 
damus to  require  the  respondent  to  vacate 
an  order  extending  the  time  within  which 
the  Valley  City  Desk  Company  might  file 
a  motion  for  a  new  trial  in  the  case  of  Travel- 
ers' Insurance  Company  v.  Valley  City  Desk 
Company  et  al.  Different  phases  of  the  mat- 
ters embraced  In  this  proceeding  have  been 
l)efore  this  court  in  Valley  City  Desk  Com- 


pany T.  Wolcott,  Circuit  Judge,  102  N.  W. 
651,  and  Valley  City  Desk  Company  v.  Trav- 
elers' Insurance  Company,  106  N.  W.  1125, 
to  which  cases  reference  Is  made  for  a  state- 
ment of  the  facts. 

The  granting  of  a  motion  for  a  new  trial 
In  this  case  would  be  ineffective,  unless  the 
default  were  also  set  aside,  since  the  new 
trial  would  merely  be  an  assessment  of 
damages,  and  the  result  must  be  the  same 
as  before.  Comp.  Laws  1897,  {  10,604.  We 
do  not  think  it  would  be  competent  to  pro- 
cure the  vacation  of  the  judgment  on  mo- 
tion for  new  trial  and  then,  having  got  the 
judgment  out  of  the  way,  obtain  the  opening 
of  the  default  on  the  ground  that  there  were 
no  "proceedings  taken  after  default  on  the 
strength  thereof."  This  would  result  in 
accomplishing  by  indirect  action  what  the 
rule  prohibits  being  secured  by  direct  action. 
We  deem  it  proper  to  say,  however,  that 
we  have  not  as  yet  passed  upon  the  question 
whether  the  garnishee  defendant's  motion 
to  set  aside  the  default  was  not  filed  in  time. 
The  judgment  against  the  garnishee  defend- 
ant was  entered  on  November  21,  1904.  On 
November  23,  1904,  the  garnishee  defendant 
made  his  motion  to  vacate  this  judgment 
and  set  aside  the  default  At  the  time  of 
this  motion,  no  judgment  bad  been  entered 
against  the  principal  defendant,  and  as  the 
record  then  stood  the  garnishee  defendant 
was  entitled  to  prevail.  Whether  the  entry 
of  a  judgment  nunc  pro  tunc  on  November 
25th,  under  the  circumBtances  of  this  case, 
could  affect  the  legal  status  of  this  motion.  Is 
a  question  which  we  cannot  determine  until 
It  is  properly  before  us  for  review  upon  writ 
of  error,  as  we  held  in  Valley  City  Desk  Com- 
pany V.  Kent  arcult  Judge,  102  N.  W.  651. 

The  writ  is  granted. 


THOMPSON  V.  COUCH,  Justice  of  the  Peace. 
(Supreme  Court  of  Michigan.  July  3,  1906.) 
Officebs— De  Facto  Officebs— Color  of  Au- 

THOBITT. 

Where  a  city  charter  authorized  three  jus- 
tices of  the  peace,  and  an  amendatory  act  pro- 
vided for  only  one  justice,  a  justice  elected 
under  the  latter  statute,  even  though  it  was 
unconstitutional,  was  a  de  facto  officer  whose 
right  to  the  office  could  not  be  collaterally  at- 
tacked. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Officers,  §§  62-64.J 

Application  by  Andrew  Thompson  for  writ 
of  prohibition  to  restrain  John  A.  Couch, 
acting  as  a  justice  of  the  peace  of  the  city 
of  Sault  Ste.  Marie,  from  proceeding  in  an 
action  before  him  against  relator.  Writ  de- 
nied. 

Argued  before  CARPENTER,  C.  J.,  and 
MONTGOMERY,  OSTRANDER,  HOOKER, 
and  MOORE,  JJ. 

A.  R.  Macdonell,  for  relator.  Warner  & 
Sullivan,  for  respondent 
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MONTGOMERT,  J.  The  relator  was  de- 
fendant In  an  action  Involving  a  trifling  sum 
instituted  in  tbe  court  held  by  the  respond- 
ent Relator,  after  raising  tbe  question  of 
respondent's  right  to  bold  the  office,  has  ask- 
ed this  court  to  issue  a  writ  of  prohibition 
forbidding  further  proceedings  in  said  cause 
by  respondent.  Tbe  respondent  is  assuming 
to  act  as  a  justice  of  the  peace  of  the  city  of 
Sault  Ste.  Marie,  and  it  appears  that  be 
had  exercised  the  duties  of  such  supposed 
office  for  nearly  four  years  before  this  pro- 
ceeding was  instituted.  The  charter  of  the 
city  of  Sault  Ste.  Marie  (Local  Acts  1887, 
p.  771,  No.  533,  c  8,  §  1)  provided  that  the 
officers  of  tbe  city  should  "consist  of  mayor 
*  *  *  and  three  Justices  of  tbe  peace  who 
shall  be  elected  by  the  qualified  voters  of  the 
whole  city."  It  also  provided  for  tbe  right 
of  succession  and  for  succeeding  elections, 
and  that  one  justice  should  be  elected  each 
year.  In  1901,  by  Loc.  Act  No.  468  (page  662). 
tbe  provisions  first  above  quoted  was  amend- 
ed by  substituting  "one  justice  of  the  peace" 
tn  place  of  the  words  "three  justices  of  the 
peace."  Tbe  amended  statute  also  provided 
for  the  holding  of  court  in  certain  emergen- 
cies by  the  probate  judge  or  circuit  court 
commissioner.  On  account  of  these  last  pro- 
visions the  constitutionality  of  tbe  amenda- 
tory act  is  attacked. 

The  respondent's  counsel  contends  that  the 
title  to  this  office  cannot  be  tried  in  this  pro- 
ceeding, that  the  respondent  is  at  least  an 
officer  de  facto,  and  that  an  officer  de  facto  is 
as  to  the  public  an  officer  de  jure.  This  rule 
Is  well  settled  and  is  not  controverted  by 
the  relator.  It  is  contended,  however,  that 
there  cannot  be  a  de  facto  officer  of  an  office 
which  has  no  existence,  and  that  if  tbe 
amendatory  act  is  unconstitutional  the  re- 
spondent cannot  be  held  to  be  a  de  facto  in- 
cumbent of  an  existing  office.  There  are 
cases  which  hold  that,  as  an  unconstitution- 
al statute  is  not  law,  such  statute  creating 
an  office  does  not  give  color  of  right  to  an 
Incumbent  11  Cyc.  724;  Mecbem  on  Public 
Officers,  S  826.  But  where  this  is  held  the 
holding  is  said  not  to  be  Inconsistent  with  the 
rule  that  one  chosen  under  color  of  an  elec- 
tion, or  appointment  by  or  pursuant  to  a  pub- 
lic unconstitutional  law  before  the  same  is 
adjudged  to  be  so,  is  an  officer  de  facto.  Tbe 
distinction  taken  by  the  line  of  cases  referred 
CO  may  be  stated  thus:  While  there  can  be  no 
such  thing  as  a  de  facto  office,  there  may  be 
a  de  facto  officer,  whose  apparent  right  aris- 
es out  of  action  taken  by  the  electorate  or 
the  appointing  power  under  the  supposed 
authority  of  an  unconstitutional  law  before 
tbe  same  is  declared  unconstitutional.  See 
Mecbem  on  Public  OfBcers,  H  818,  327 ;  Wal- 
cott  V.  Wells  (Nev.)  24  Pac.  367,  9  t.  R.  A. 
59,  37  Am.  St  Rep.  478.  Tbe  pre^'ent  case 
falls  clearly  within  this  distinction.  Clear- 
ly there  Is  such  an  office  as  Justice  of  the 
peace  in  the  city  of  Sault  Ste.  Marie, 
^'bcrher  the  old  charter  or  tbe  amendment 


was  In  force,  a  Justice  of  tbe  peace  was  due 
to  be  elected  on  tbe  day  the  people  chose 
respondent  over  his  competitor.  Respond- 
ent was  inducted  into  that  office,  and  became 
an  officer  de  facto.  Whether  the  distinction 
was  accurately  noted  in  Donough  v.  Dewey, 
82  Mich.  309,  46  N.  W.  782,  may  be  doubted. 
That  case  would  seem  to  go  to  a  greater 
length  than  necessary  to  answer  the  relator's 
contention  here.  We  do  not  In  this  case  de- 
cide what  rule  should  be  applied  if  a  new 
office  had  been  created  by  the  amended  char- 
ter. This  is  not  the  complaint.  Tbe  griev- 
ance appears  to  be  that  two  Justices  were 
dispensed  with.  The  office  was  not  wholly 
abolished,  and,  as  before  pointed  out,  the 
respondent  was  elected  to  an  office  which 
a  valid  law  created.  His  right  to  hold  that 
office  is  not  open  to  collateral  attack. 
The  writ  is  denied,  with  costs. 


WARD  et  al.  r.  ECHO  TP. 
(Supreme  Court  of  Michigan.     July  9,   1906.) 

1.  Taxation— Pbopkbty  Liabi*— Tmbkb  Re- 
served   IN   Conveyance. 

Where  a  grantor  reserves  standing  timber 
on  tbe  land.  It  may  be  assessed  for  taxation  to 
him  separately  from  the  fee  and  assessed  aa 
real  estate. 

2.  Same— Review— Conolusivknbss—Amoxjnt 
of  Assessuent. 

The  question  as  to  whether  an  assessment 
Is  excessive  is  one  to  be  determined  by  the  board 
of  review,  and  its  determination  is  condnaive. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.   Dig.  Taxation,   8  872.] 

3.  Same— Recovery  of  Tax  Paid  Undeb  Pro- 
test—Burden  OF  Proof. 

Where  a  grantor  reserved  standing  timber 
on  the  land,  and  gave  the  supervisor  notice  that 
title  to  the  land  bad  passed  to  a  corporation, 
but  the  corporation  did  not  record  the  de<Kl. 
and  tbe  grantor  was  assessed  for  the  land,  and 
after  paying  the  tax  sued  to  recover  It,  the 
burden  was  on  defendant  to  show  that  there 
was  timber  on  the  land  at  the  time  of  tbe  as- 
sessment subject  to  be  taxed  to  the  grantor. 

Error  to  Circuit  Court,  Antrim  Oountj'; 
Frederick  W.  Ma.vne,  Judge. 

Action  by  Willis  G.  Ward  and  others,  as 
executors  of  tlie  estate  of  David  Ward,  de- 
ceased, against  the  township  of  Eicho.  Judg- 
ment In  favor  of  defendant,  and  plaintiffs 
bring  error.    Reversed. 

Argued  before  McALVAY,  BLAIR,  MONT- 
GOMERT, OSTRANDER,  and  HOOKER, 
JJ. 

Clayton  L.  Bailey  (Chamberlain,  Onlse  ft 
Turner,  of  counsel),  for  appellant  Elislia  N. 
Clink  (Fitch  R.  Williams,  of  counsel),  for  ap- 
pellee. 

MONTGK)MBRY,  J.  The  plaintiffs  are  ex- 
ecutors and  trustees  of  the  estate  of  the  late 
David  Ward.  At  the  time  of  his  decease  Mr. 
Ward  owned  a  railway  extending  through 
defendant  township,  and  was  tbe  owner  of 
the  fee  for  50  feet  in  width  on  each  side  of 
the  center  line  of  the  railway.    In  the  years 
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1898,  1890^  and  1900  the  land  was  assessed 
against  Mr.  Ward  by  description,  and  the  tax- 
es paid.  In  January,  1901,  steps  were  taken 
to  Incorporate  the  Detroit  ft  Charlevoix  Rail- 
road Company  to  take  over  the  railroad  be- 
longing to  the  estate,  and  a  deed  was  made 
reserving  and  excepting  all  of  the  timber 
standing,  lying,  or  being  on  the  land  convey- 
ed, with  right  to  cut  and  remove  the  same 
within  three  years.  The  land  was  assessed 
to  the  pialnttfTs  in  1901  as  theretofore. 
There  was  no  appearance  before  the  l>oard  of 
review.  A  levy  was  made  upon  plaintiffs' 
property,  and  the  plaintifls,  contending  that 
the  land  was  not  subject  to  assessment  and 
that  the  only  tax  required  of  the  company 
was  a  tax  on  earnings,  paid  the  tax  under 
protest,  and  brought  this  action  to  recover 
It  of  the  township. 

It  Is  clear  that,  under  the  deed  to  the  rail- 
road company,  there  was  a  reservation  of  an 
interest  in  these  lands  which.  If  not  taxable 
to  tlie  Ward  estate,  would  escape  taxation 
altogether.  It  Is  also  clear  that.  In  such  clr- 
cnmBtances,  the  standing  timber  may  be  as- 
sessed separately  from  the  fee  and  assessed 
as  real  estate.  Cooley  on  Taxation  (2d  Ed.) 
366  et  seq.;  People  v.  Commissioners,  82  N. 
Y.  462;  Pine  Company  v.  Tozer,  56  Minn.  288, 
57  N.  W.  796.  Plaintlfrs  cite  Fletcher  v. 
Township  of  Alcona,  72  Mich.  18,  40  N.  W. 
36,  as  authority  for  the  proposition  that  the 
timber  on  lands  Is  not  to  be  assessed  separat- 
ely, bnt  should  be  Included  In  the  assessment 
of  the  fee  in  the  land.  What  was  involved 
In  the  case  was  an  assessment  of  the  timber 
as  personalty  in  a  township  in  which  the 
owner  was  not  subject  to  assessment  upon 
personal  property.  The  case  is  not  authority 
for  the  proposition  that,  where  an  interest 
In  land  has  been  conveyed  and  constitutes  the 
only  assessable  interest  in  the  land,  It  shall 
wholly  escape  taxation,  through  the  state 
being  disabled  from  taxing  the  remaining 
Interest  in  the  land  to  the  owner  of  such  re- 
served interest  The  case  In  re  Pine  Com- 
pany, supra,  is  authority  that  such  an>  in- 
terest Is  taxable.  See,  also,  Johnson  v.  Rob- 
erts, 102  III.  655;  Newaygo  Portland  Cement 
Co.  v.  Township  of  Sheridan,  137  Mich.  475, 
100  N.  W.  747.  The  Interest  of  the  plaintlfTs 
being  assessable,  it  follows  that  if  any  such 
Interest  was,  in  fact,  assessed  it  was  Incum- 
bent upon  them  to  appear  before  the  board  of 
review  and  show  wherein  the  taxable  in- 
terest was  excessively  assessed.  Williams  v. 
Saginaw.  61  Mich.  120,  16  N.  W.  260. 

It  is  contended  by  plaintiffs  that  the  evi- 
dence fails  to  show  that  there  was  timber  on 
the  lands  assessed  in  the  defendant  town- 
ship. This  is  conceded  by  the  defendant, 
bat  It  is  claimed  that  the  burden  rests  upon 
the  plaintUTs  to  show  that  there  was  not 
If  the  interest  of  the  Ward  estate  had  beeh 
assessed  as  an  Interest  in  the  timber  the 
presumption  of  regularity  might  obtain,  but 
the  evidence  of  the  supervisor  shows  that 
Uie  attempt  was  to  assess  the  fee  of  the  laud 


on  the  assumption  that  no  title  had  passed 
to  the  railroad  company.  While,  if  the  fact 
appeared,  it  is  possible  that  the  assessment 
might  be  upheld  on  the  ground  that  by  ac- 
cident and  not  by  intent,  it  covered  a 
special  title  or  interest  of  the  estate,  we 
think  plaintiif  has  the  right  to  insist  upon 
proof  that  shows  the  fact  to  be  so.  Neither 
the  failure  of  the  company  to  record  its  deed, 
nor  Its  delay  in  filing  the  map  could  affect 
the  rights  of  its  grantors  after  they  had 
given  notice  to  the  supervisor  that  the  title 
had  pased  to  the  railroad  company. 

The  judgment  is  reversed,  and  a  judgment 
wil  be  entered  for  plalntiffB  on  the  findings, 
with  costs  of  both  courts. 


liA  LONDE  V.  TRANS  ST.  MARY'S  TRAC- 
TION CO. 
(Supreme  Court  of  Michigan.     Jnly  9,   1906.) 

1.  Street  Raiuioad— Irjubt  to  Tsaveleb— 
Neg'lioencb— Pbika  FAon  Case. 

Where,  in  an  action  for  injuries  to  a 
traveler  in  a  collision  with  a  street  car  at  a 
crossing,  he  testified  thaf  when  he  attempted 
to  cross  the  track  the  car  was  300  feet  away 
and  that  he  thought  he  had  ample  time  to 
cross,  and  would  have  crossed  in  safety  if  the 
motorman  had  done  his  duty,  such  evidence 
made  a  case  for  the  jury. 

2.  BvioENCB— Htpotheticai.    Question— As- 
suuFTion  or  Facts. 

In  an  action  for  injuries  in  a  collision 
with  a  street  car,  a  witness  was  asked:  "You 
have  heard  the  testimony  relative  to  this  col- 
lision, and  the  position  of  the  car  and  wagon 
immediately  after  as  the  result  of  the  collision, 
and  I  ask  you,  taking  that  state  of  facts  that 
has  been  testified  to  in  your  hearing  upon 
these  points,  and  your  knowledge  of  the  condi- 
tions that  existed  there,  the  weight  of  the  car 
and  so  on,  at  what  rate  of  speed  in  your  judg- 
ment was  that  car  going  at  the  time  of  the 
collision?"  Hdd,  that  such  question  was  proper- 
ly disallowed  for  failure  to  assume  that  the  wit- 
ness heard  all  the  testimony,  to  indicate  the 
part  he  did  hear,  and  to  shew  that  he  had 
knowledge  of  the  weight  of  the  car,  its  momen- 
tum, and  tlie  weight  of  the  load  which  was 
struck. 

Error  to  Circuit  Court,  Chippewa  County; 
Joseph  H.  Steere,  Judge. 

Action  by  Joseph  La  Londe  against  the 
Trans  St.  Mary's  Traction  Company.  From 
a  judgment  in  favor  of  plaintiflF,  defendant 
brings  error.    Affirmed. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  GRANT,  HOOKER,  and 
MOORE,  JJ. 

Oren,  Webster  &  Carleton  and  John  H. 
More,  for  appellant  F.  T.  McDonald  (M. 
M.  Larmonth,  of  counsel),  for  appellee. 

MOORE,  J.  The  plaintiff  recovered  a  judg- 
ment for  Injuries  done  him  by  a  street  car 
belonging  to  defendant  corporation.  The 
case  Is  brought  here  by  writ  of  error.  Appel- 
lant's counsel  state  the  Issues  to  be:  First, 
that  on  plaintlfTs  own  statement  of  his  case 
appellant  was  entitled  to  a  direction  that 
plaintiff  was  guilty  of  contributory  negli- 
gence, as  a.  matter  of  law,  and  could  nol  re- 
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cover;  and,  second,  that  error  was  commit- 
ted in  refusing  to  permit  the  witness  Stadley 
to  answer  a  question  as  to  his  opinion  of  the 
speed  the  car  was  going  at  tlie  time  of  the 
collision. 

Taking  up  these  Issues  in  the  order  pre- 
sented: The  plaintiff  while  driving  a  team 
drawing  a  loaded  wagon  had  occasion  to 
cross  the  defendant's  track.  It  was  his  claim 
that  when  he  attempted  to  go  across  the 
track  the  car  was  300  feet  away,  and  that  be 
thought  be  bad  ample  time  to  cross  and 
would  have  crossed  in  safety  If  the  motor- 
man  had  done  his  duty.  The  law  applicable 
to  such  a  case  is  correctly  stated  in  the  re- 
cent cases  of  Chauvla  v.  Detroit  United  Ry., 
135  Mich.  85,  97  N.  W.  160 ;  Gafka  v.  Detroit 
United  Ry.  (Mich.)  IOC  N.  W.  1121.  The 
testimony  made  a  case  for  the  Jury. 
The  second  Issue  grows  out  of  the  refusal 
of  the  court  to  permit  an  answer  to  the  fol- 
lowing question :  "Now,  you  have  heard  testi- 
mony here  relative  to  this  collision  and  the 
position  of  the  car  and  wagon  Immediately 
after,  as  the  result  of  the  collision,  and  I 
ask  you,  taking  that  state  of  facts  that  has 
been  testified  to  in  your  hearing  upon  these 
points,  and  your  knowledge  of  the  conditions 
that  existed  there,  the  weight  of  the  car  and 
so  on,  at  what  rate  of  speed  in  your  judg- 
ment was  that  car  going  at  the  time  of  the 
collision?"  The  witness  did  not  see. the  ac- 
cident The  question  does  not  assume  he 
heard  all  the  testimony.  It  does  not  appear 
what  part  of  the  testimony  be  did  bear,  nor 
does  It  appear  that  he  bad  knowledge  of  the 
weight  of  the  car,  its  momentum,  or  of  the 
weight  of  the  load  which  was  struck.  We 
do  not  think  It  was  error  to  exclude  the  an- 
swer. 

Judgment  is  affirmed. 


HAYWARD  v.   O'CONNOR  et  al. 
(Supreme   Court   of  Michigan.    July  9,   1906.) 

1.  Taxation  —  Pboceedinos  fob  Sale  of 
Real  Estate  on  Nonpayment  of  Taxes— 
Descbiption  of  Real  Estate  —  Suffi- 
ciency. 

In  a  proceeding  for  a  decree  for  the  sale 
of  land  for  nonpnyment  of  taxes,  the  land  was 
described  as  the  N.  E.  Va,  of  the  N.  W.  %  of 
a  designated  section,  "Plat  of  Johnson  City," 
town  25  N.,  range  13  W.,  village  of  T^  Mich. 
The  land  was  not  a  part  of  the  "plat  of  Johnson 
City."  Held,  that  the  words  "plat  of  Johnson 
City"  were  surplusage,  and  did  not  render  the 
description  doubtful,  so  as  to  deprive  the  court 
of  juriediction  to  render  a  decree  for  the  sale 
of  the  land. 

2.  Same— Payment  of  Taxes— What  Consti- 
tutes. 

A  county  treasurer,  at  the  time  an  owner 

f)aid  bis  state  and  county  taxes  against  his 
and,  assured  the  owner  that  there  were  no 
other  taxes  against  the  land.  Held  equivalent 
to  a  payment  of  other  taxes,  if  any. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Tai'^cion,  {  963.] 

8.  Same— Scir  to  Set  Aside  a  Deed  at  Tax 
Sale— Time  to  Sue— Statutes. 

An  owner  received  a  letter  from  a  pur- 
chaser at  a  tax  aale  for  delinquent  taxes  In- 


forming him  of  the  sale.  About  a  year  after 
the  purchaser  served  the  notice  requiring  the 
owner  to  redeem,  as  required  by  Comp.  I^ws 
1897,  Sf  8959,  3960.  Held,  that  the  time  in 
which  the  owner  must  sue  to  set  aside  the  sale 
within  section  3893,  limiting  the  time  to  sne 
to  one  year  after  notice  of  the  sale,  ran  from 
the  time  he  received  the  letter  informing  him  of 
the  sale,  and  not  from  the  time  he  received  the 
notice  requiring  him  to  redeem. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45» 
Cent.  Dig.  Taxation,  8i  1593-1596.] 

Appeal  from  Circuit  Court,  Benzie  County, 
In  Chancery;  Clyde  C.  Chittenden,  Judge. 

Petition  by  Zacharlah  Hayward  against 
William  O'Connor,  trustee,  and  another,  to 
set  aside  a  sale  for  delinquent  taxes.  From 
a  decree  dismissing  the  petition,  petitioner 
appeals.    Affirmed. 

See  105  N.  W.  590. 

Argued  before  CARPENTER.  O.  J.,  and 
McALVAT,  MONTGOMERY,  OSTRANDER, 
and  MOORE,  JJ. 

Loulsell  &  Nevlus,  for  appellant.  Albert 
McClatcbey,  tor  appellee  O'Connor. 

CARPENTER,  C.  J.  Petitioner  is  the  own- 
er of  the  N.  E/.  %  of  the  N.  W.  %  of  section 
31,  town  25  N.,  range  13  W.,  situated  in  tta» 
village  of  ThompsonvlUe,  in  the  county  of 
Benzie,  in  this  state.  At  the  annual  tax  sale 
held  In  1902  this  property  was  sold  for  the 
nonpayment  of  village  taxes  In  pursuance  ol 
a  decree  made  by  tbe  circuit  court  for  the 
cotmty  of  Benzie,  in  chancery.  It  was  bid 
off  by  tbe  state  and  subsequently  sold  to  de- 
fendant O'Connor.  A  deed  was  Issued  to  bim 
on  tbe  15th  of  May,  1903.  August  9,  1906, 
these  proceedings  were  instituted,  whereby 
petitioner  asked  the  said  circuit  court  for  the 
county  of  Benzie,  in  chancery,  to  set  aside 
said  sale.  Defendants  were  duly  served, 
their  answers  filed  and  a  decree  made  dis- 
missing said  petition.  From  that  decree 
petitioner  appeals.  He  contends  that  tbe 
proper  practice  was  not  pursued  In  hearing 
bis  petition  in  tbe  lower  court,  and  urges  that 
for  that,  and  for  many  other  reasons,  tbe 
decree  appealed  from  should  be  reversed.  We 
need  not  consider  those  reasons,  because,  as 
we  shall  endeavor  to  show,  petitioner  was  not 
entitled  to  relief.  The  grounds  upon  which 
petitioner  asks  for  the  vacation  of  the  decree 
ordering  bis  land  sold  are  two,  viz.:  (1) 
That  tbe  court  had  no  jurisdiction  to  pro- 
nounce tbe  decree.  (2)  That  the  taxes  on  the 
land  had  been  paid.  We  will  consider  each  of 
these  questions  separately. 

1.  Had  the  court  jurisdiction  to  render 
the  decree?  The  ground  upon  wblcli  peti- 
tioner attacks  tbe  jurisdiction  of  the  court 
is  that  tbe  land  was  not  properly  described. 
The  land  was  de-scrlbed  as  the  N.  E.  14  of 
the  N.  W.  \i  of  section  31,  plat  of  Johnson 
City,  town  25  N.,  range  13  W.,  village  of 
'fhompsouville,  state  of  Michigan,  county  of 
Benzie.  Tbe  only  defect  In  said  description 
is  that  tbe  words  "plat  of  Johuson  City" 
should  have  been  omitted.  Petitioner  avera 
that  "bi  truth  and  In  fact  the  said  description 
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of  land  never  was  a  part  of  tbe  plat  of 
Johnson  City."  Tbe  words  "plat  of  Jolmson 
City"  were  anrplusage,  and  did  not  render 
the  description  doubtful.  The  court,  there- 
fore, had  Jurisdiction. 

2.  Was  petitioner  entitled  to  relief  upon 
his  claim  that  the  taxes  bad  been  paid? 
Petitioner  does  not  claim  that  tbe  taxes  were 
actually  paid  Indeed,  he  says  that  they  bad 
not  been  paid ;  but  he  arers  that  tbe  County 
Treasurer  bad  assured  his  grantor,  at  tbe 
time  the  latter  was  paying  tbe  state  and 
county  taxes  against  the  land,  that  there 
were  no  otber  taxes  against  the  same.  This 
we  bare  held  was  equivalent  to  payment. 
Kneeland  v.  Wood,  117  Mich.  176,  76  N.  W. 
461 ;  Hoffman  v.  Auditor  General,  136  Mich. 
089,  100  N.  W.  180.  The  law  which  entitled 
petitioner  to  tbe  order  asked  for  is  found 
in  section  70  of  the  general  tax  law  (see  sec- 
tion 3893,  Comp.  Laws  1897),  and  reads  as  fol- 
lows: "Provided  further,  that  no  sale  shall 
be  set  aside  after  confirmation,  except  in  cases 
where  the  taxes  were  paid,  or  tbe  property 
was  exempt  from  taxation.  In  such  cases 
tbe  owner  of  such  lands  may  move  the  court 
at  any  time  within  one  year  after  he  shall 
have  notice  of  such  sale  to  set  tbe  same  aside 
and  tbe  court  may  so  order  upon  such  terms 
as  may  be  Just"  The  record  In  this  case 
shows,  and  petitioner  concedes,  that  on  tbe 
IStb  of  September,  1903,  nearly  two  years 
before  tbese  proceedings  were  Instituted,  he 
received  a  letter  from  defendant  O'Connor 
informing  blm  of  tbe  sale  In  question.  Later, 
on  tbe  12th  of  August,  1904,  defendant  O'Con- 
nor served  the  notice  requiring  petitioner  to 
redeem  as  required  in  sections  140  and  141 
of  tbe  general  tax  laws  (sections  3959,  3960, 
Comp'.  Laws  1897)  of  this  state.  Petitioner 
contends  that  not  until  this  second  notice  was 
served  did  be  have  notice  of  such  sale.  This 
contention  is  unsound.  When  tbe  owner  of 
land  has  notice — no  matter  bow  be  obtains 
that  notice — ^that  his  land  has  been  sold  for 
taxes,  be  must,  if  he  desires  to  have  the  sale 
set  aside  by  the  circuit  court,  take  proceed- 
ings within  one  year.  This  tbe  petitioner  did 
not  do. 

Tbe  decree  dismissing  tbe  petition  is  af- 
firmed. 


GOLDBERG  v.  DRAKE. 

(Supreme  Court  of  Michigan.    July  9,  1906.) 

1.  Vbrdob  and   Pubchaseb— Rbquisitxs   or 
CoHTBACT— Options— Acceptance. 

A  "memorandmu  of  a^ecment"  recited 
that  one  party  in  consideration  of  $25  agreed 
to  tell  to  tbe  other  party  certain  described 
premises  for  a  fixed  sum,  "and  that  the  said 
party  of  the  second  part  may  have  this  option 
for  seven  days,"  the  sum  of  ?25  to  apply  on 
the  purchase  price.  By  an  added  clause  the 
vendee  agreed  *'to  tbe  above  terms  and  to  pay  the 
balance  [naming  it]  within  seven  days.'  Held 
an  acceptance  of  the  option,  rendering  the  con- 
tract binding  on  both  parties. 


2.  Same— Execution. 

A  written  acceptance  by  the  vendee  of  the 
terms  of  an  option  for  the  sale  of  real  estate 
and  an  agreement  to  pay  the  named  price  within 
the  time  specified  is  binding,  though  signed  after 
the  signature  of  the  option  by  the  vendor,  and 
not  in  his  presence. 

Error  to  Circuit  Court,  Kalamazoo  County ; 
John  W.  Adams,  Judge. 

Action  by  Samuel  T.  Goldberg  against  Sole- 
dad  Drake.  Judgment  in  favor  of  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAT,  MONTGOMERY,  OSTRANDBR, 
and  MOORE,  JJ. 

Osborn  &  Mills  and  ^omas  W.  Browne, 
for  appellant  Knappen  &  Flansburg  (E.  M. 
Irish,  of  counsel),  for  appellee. 

MONTGOMERY,  J.  This  is  an  action  to 
recover  damages  for  the  breach  of  a  contract 
Tbe  written  agreement  between  tbe  parties 
was  in  words  and  figures  following: 

"Memorandum  of  agreement  made  this 
29th  day  of  April,  A.  D.  1904,  between  Samu- 
el T.  Goldberg,  party  of  the  first  part  and 
Soledad  Drake,  party  of  the  second  part,  in 
the  manner  following:  The  said  party  of  tbe 
first  part  In  consideration  of  tbe  sum  of  |25.00 
to  him  duly  paid  upon  tbe  singing  of  this 
agreement,  hereby  agrees  to  sell  unto  the  said 
party  of  tbe  second  part  all  that  certain 
piece  or  parcel  of  land  situate  in  the  city  of 
Kalamazoo,  county  of  Kalamazoo,  and  state 
of  Michigan,  and  more  particularly  known 
and  described  as  follows,  to  wit:  House  and 
premises  on  West  TiOvell  street  on  the  south 
side  thereof,  the  premises  being  tbe  third  lot 
west  of  tbe  Intersection  of  Park  and  Lovell 
streets.  The  said  party  of  tbe  first  part  here- 
by agrees  to  sell  the  said  premises  to  the  said 
party  of  tbe  second  part  for  the  sum  of  $4,000 
(four  thousand  dollars),  and  that  tbe  said 
party  of  the  second  part  may  have  this  op- 
tion for  seven  days.  The  sum  of  $25.00  paid 
upon  tbe  signing  of  this  agreement  to  apply 
upon  the  snm  of  $4,0(X)  to  be  paid  in  full  for 
said  praises.'    Sam  T.  Groldberg. 

"I  hereby  agree  to  tbe  above  terms  and 
to  pay  the  balance,  or  the  sum  of  three  thou- 
sand nine  hundred  and  seventy-five  dollars, 
within  seven  days.     Soledad  Drake." 

The  undisputed  testimony  showed,  and  the 
circuit  judge  found,  that  that  portion  of  the 
contract  above  the  signature  of  tbe  plaintiff 
was  signed  by  plaintiff  on  tbe  day  of  its  date; 
that  thereafter,  and  not  in  plaintifTs  presence, 
the  portion  thereunder  written  and  above  de- 
fendant's signature  was  signed  by  defendant 
Defendant  afterward  gave  the  plalndfT  no 
tice  that  she  had  elected  not  to  take  the  prop- 
erty. The  plaintiff  tendered  a  deed  of  the 
property,  and  on  defendant's  refusal  to  ac- 
cept the  same  Instituted  this  suit  Tbe  cir- 
cuit judge  held  that  the  writing  constituted 
a  valid  contract,  binding  upon  both  parties. 
This  holding  presents  tbe  only  question  in 
the  case. 
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We  think  the  ruling  of  the  circalt  Jndge 
was  right  It  Is  true  that  as  originally  writ- 
ten the  instrument  amounted  to  no  more  than 
an  option,  but  afterwards  the  further  clause 
was  added  and  signed  by  defendant.  If  that 
portion  above  plaintiff's  signature  be  con- 
sidered as  an  option  or  otter,  the  addendum 
must  be  considered  an  acceptance  of  that  of- 
fer. It  contained  an  nnconditlonai  promise 
to  pay  the  purchase  price  within  seven  days. 
From  that  time  it  cannot  be  said  that  the 
purchase  was  optional  with  defendant  with- 
out doing  violence  to  the  language  employed. 

Judgment  affirmed. 


RENDERS  ▼.  GRAND  TRUNK  R.  CO.  et  aL 
(Supreme  Court  of  Michigan.    July  8,  1906.) 

1.  RaIIAOADS— COIXIBIOK  WITH  STBEET  CAB— 

Injubies  to  Pabbenobb  on  Stbeet  Cab— 

Neouoence. 

A  nUIroad's  gate  Iteeper  shut  the  east 
gate  at  a  crossing  behind  a  west-bound  street 
car  as  it  was  about  to  cross  in  front  of  an  ap- 
proaching passenger  train,  and  attempted  to 
shut  the  west  gate,  but  a  car  going  east  ran 
under  this  gate,  which  prevented  it  being  lower- 
ed. The  iseeper  saw  the  train  approaching  with 
the  headlight  burning,  and  then  raised  the  east 
gate  to  enable  the  east-bound  car  to  get  through, 
but  it  was  unable  to  do  so,  and  a  collision 
occurred,  injuring  plaintiff,  who  was  a  passen- 
ger on  the  street  car.  The  car  going  west  had 
passed  in  safety,  and  the  gates  would  have  been 
down,  but  for  the  car  coming  under  the  west 
g!ite  making  it  impossible  to  close  it.  Held, 
that  defendant  railroad  company  was  not  n^- 
ligent  in  raising  the  east  gate  to  enable  the  east- 
iMund  car  to  escape. 

2.  Neolioence— Peesuuftion. 

Negligence  cannot  be  presumed,  but  must 
be  proved. 

[Gd.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Negligence,  {{  217,  224.] 

3.  Sahe— Fact  of  Accident— Res  Ipsa  Loq- 

UITUB.   . 

The  mere  fact  of  an  accident  is  insufficient 
to  impose  a  liability  for  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.   Negligence,   {  271.] 

4.  Cabbiebb— Stbeet  Railboads— Injuries  to 
Passenqbbs  —  Neqligence —  Question  fob 
Jury. 

Where  operatives  of  a  street  car  ran  the 
same  onto  a  railroad  crossing  in  front  of  an 
approaching  train,  which  was  in  plain  view, 
with  the  headlight  burning;  without  stopping 
the  car  and  going  ahead  to  ascertain  by  look- 
ing and  listening  to  learn  whether  the  way  was 
clear,  resulting  in  a  collision,  and  injury  to  a 
passenger  on  the  street  car,  whether  the  street 
car  company  was  guilty  of  negligence  was  for 
the  jury. 

[Ed.   Note. — For  cases  in   point,   see  vol.  9. 
Cent  Dig.  Carriers,  f  1323.] 

5.  Tbial— Objections  to  Evidence. 

A  general  objection  to  the  introduction  of 
mortality  tables  on  the  ground  that  they  were 
■■incompetent"  without  specifying  any  other 
ground,  was  insufficient. 

[Bd.  Note. — For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  S  199.]  »"•«>, 

6.  Dauaoes — Pebsonal  Injtjbies — Elements 
—Fainting  Spells— issues. 

Where  a  declaration  in  an  action  for  in- 
juries set  forth  the  injuries  plaintiff  received 
and  the  results  ariRing  therefrom,  and  a  phy- 


sician testified  that  fainting  spells  followed  as  a 
consequence  of  such  injury,  plaintiff  was  prop- 
erly allowed  to  prove  that  she  was  troubled 
with  fainting  spells  as  an  element  of  damage, 
though  the  declaration  contained  no  specific  al- 
legation thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Damages,  $  441.] 

Error  to  Circuit  Court,  Wayne  County; 
Henry  A.  Mandell,  Judge. 

Action  by  Odelia  Renders,  by  her  next 
friend,  against  the  Grand  Trunk  Railroad 
Company  and  others.  From  a  Judgment  in 
favor  of  plaintiff  against  the  Grand  Trunk 
Railroad  Company  and  the  Detroit  United 
Railway,  they  bring  error.  Judgment  affirm- 
ed as  against  Detroit  United  Railway,  and 
reversed  as  to  defendant  Grand  Trunk  Rail- 
road Company. 

Argued  before  McALVAY,  GRANT, 
BliAIR,  MONTGOMERY,  and  HOOKER,  JJ. 

Harrison  Geer,  for  appellant  Grand  Trunk 
R.  Co.  Brennan,  Donnelly  &  Van  De  Mark, 
for  appellant  Detroit  United  Ry.  George  B. 
Greening,  for  appellee. 

McALVAT,  J.  PlaintlfT  recovered  a  Judg- 
ment for  damages  against  defendants  Grand 
Trunk  Railroad  Company  and  Detroit  United 
Railway  in  the  Wayne  circuit  coiurt  for  per- 
sonal injuries  received  January  16,  1904. 
The  Detroit,  Grand  Haven  &  Milwaukee 
Railroad  Company  was  also  a  defendant  to 
the  suit  After  hearing  plaintiff's  proofs,  the 
trial  Judge  directed  a  verdict  in  its  favor. 
Plaintiff  was  about  20  years  old  at  the  time 
of  the  accident  and  was  employed  in  a  cap 
factory  In  Detroit  going  to  and  from  ber 
work  on  the  cars  of  defendant  street  rail- 
way. This  company  operates  its  cars  on 
Gratiot  avenue,  a  public  highway  in  said 
city,  running  east  and  west,  and  crossing 
Dequindre  street,  which  runs  north  and 
south.  Upon  and  along  Dequindre  street  are 
the  tracks  of  defendant  railroad  company 
upon  which  it  operates  Its  trains.  At  this 
crossing  on  this  day,  at  about  6  o'clock  in 
the  evening,  defendant  railroad's  passenger 
train  going  south  collided  with  defendant 
railway's  street  car  going  east  in  which 
plaintiff  was  riding,  by  reason  of  which 
collision  she  was  Injured.  At  this  crossing 
the  Grand  Trunk  Railroad  maintains  gates. 
The  passenger  train  was  due  and  on  time. 
A  street  car  going  west  bad  crossed  the  rail- 
road track.  The  gateman  shut  the  east  gate 
down  behind  it,  and  when  it  passed  the  west 
gate  be  started  to  clore  that;  but  the  car 
which  was  going  east  ran  under  it,  so  that 
be  could  not  get  the  gate  down  lower  than  the 
trolley,  and  left  it  there.  He  saw  the  passen- 
ger train  coming,  the  headlight  burning.  He 
raised  the  west  gate,  as  he  says,  "to  give  them 
a  chance  to  get  through."  When  the  street 
car  was  struck  both  gates  were  up. 

We  are  asked  by  defendants  to  reverse  th« 
Judgment  for  several  reasons: 

1.  No  negligence  upon  the  part  of  either 
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defendant  baring  been  abown,  a  verdict 
gbonld  bave  been  directed  In  tbeir  favor.  It 
Is  arsaed  tbat,  In  order  to  bold  defendants 
liable,  negligence  most  be  presumed.  Tbe 
gate  keeper,  agent  of  defendant  railroad 
ctMopany,  testified  wben  and  bow  be  operated 
tbe  gates  on  that  occasion.  Tbe  car  going 
west  was  crossing  tbe  track,  and  be  sbut  tbe 
east  gate  beblnd  It  He  tben  attempted  to 
sbat  tbe  west  gate,  bat  the  car  going  east 
ran  under  this  gate  and  It  coQld  not  be  low- 
ered.  He  saw  the  train  coming  with  the 
headlight  burning.  He  raised  the  east  gate 
to  give  them  a  chance  to  get  through.  This 
passenger  train  was  due  and  on  time.  As 
to  defoidant  railroad  company,  we  cannot 
say  tbat  tbere  was  evidence  of  negligence  In 
tbe  nuuuier  of  tbe  manipulating  the  gates 
bj  its  agent.  The  car  going  west  bad  pass- 
ed in  safety,  and  tbe  gates  would  have  been 
down  but  for  tbe  street  car  coming  under 
tbe  west  gate  and  making  It  Impossible  to 
dose  it.  To  raise  tbe  east  gate  to  give  them 
a  cliance  to  get  through  after  he  saw  the  car 
proceeding  to  cross  cannot  be  held  to  be  neg- 
ligent. It  was  tbe  only  avenue  of  escape 
No  negligence  Is  shown  in  the  operation  of 
tbe  passenger  train.  Tbe  court  left  tbe  ques- 
tion of  tbe  negligence  of  defendant  rail- 
way company  to  be  presumed.  It  was  error 
to  do  so.  Upon  this  record  tbe  court  should 
have  directed'  a  verdict,  for  tbe  reasons 
stated,  in  favor  of  defendant  Grand  Trunk 
Railroad  Company.  It  is  the  settled  rule 
in  this  state  tbat  negligence  cannot  be  pre- 
sumed, that  the  mere  fact  of  an  accident  is 
not  sufficient  to  Impose  a  liability  for  negli- 
gence. Toomey  v.  lion  &  Steel  Works,  89 
Mlcb.  252,  60  N.  W.  860,  and  cases  cited— 
cited  and  approved  in  Boblnson  v.  Wright  & 
Co.,  94  Mich.  286,  68  N.  W.  938;  Perry  v. 
Michigan  Central  B.  R.  Co.,  108  Mich.  ISS, 
65  N.  W.  flOS.  It  is  argued  that  there 
was  also  no  proof  of  tbe  negligence 
of  defendant  street  railway.  The  law  for 
the  protection  of  tbe  public  imposes  a  duty 
upon  the  operators  of  a  street  car,  In  crossing 
a  railroad  track,  to  stop  tbe  car  and  go  ahead 
to  ascertain  by  looking  and  listening  if  tbe 
way  is  clear.  In  this  case  there  Is  the  undis- 
puted fact  tbat  tbere  was  a  train  approach- 
ing in  plain  view  with  a  headlight  burning. 
Under  such  circumstances,  with  this  undis- 
puted physical  fact  established,  the  question 
of  this  defendant's  negligence  was  one  of 
fact  for  tbe  Jury  to  determine.  It  was  not 
error  for  tbe  court  to  submit  this  question  to 
tbe  Jury,  and  to  refuse  to  direct  a  verdict 
for  defendant  street  railway. 

2.  Defendants  claim  that  the  court  erro* 
neonsly  allowed  the  introduction  of  the  mor- 
tality tables  In  evidence.  The  objection 
made  to  tbeir  Introduction,  without  specify- 
ing any  ground  upon  which  It  was  made, 
was  tbat  tbey  were  Incompetent.  These 
tables  were  not  referred  to  in  tbe  charge 
of  tbe  court,  and  tbe  record  does  not  dis- 
close that  they  were  again  mentioned  In  tbe 
108  N.W.— 34 


case.  This  court  was  held,  with  reference 
to  such  a  general  objection:  "If  anything  Is 
settled  by  our  decisions,  it  is  that,  unless  an 
objection  clearly  advises  tbe  trial  court  of 
the  specific  ground  upon  which  it  is  made. 
It  will  not  Justify  reversal."  Detzur  v.  Stroh 
Brewing  Co.,  119  Mich.  287,  77  N.  W.  948,  44 
L.  R.  A.  600,  and  cases  cited. 

3.  Error  Is  alleged  to  have  been  committed 
in  permitting  plaintiff  to  Introduce  testimony 
as  an  element  of  damages  that  sbe  was 
troubled  with  fainting  spells;  tbat  such 
testimony  was  not  admissible  under  the 
pleadings  and  proofs.  We  think  the  declara- 
tion sufilclent  It  was  In  tbe  usual  form 
setting  forth  tbe  injuries  plaintiff  received, 
and  the  results  arising  therefrom.  Tbe  dec- 
laration contained  no  allegation  relative  to 
fainting  spells,  but  the  testimony  of  the  phy- 
sician tended  to  show  that  they  followed  as  a 
consequence  of  tbe  Injuries  received.  This 
testimony  showing  fainting  spells  after  the 
Injury  was  admissible.  Montgomery  v.  Lan- 
sing Street  Railway  Co.,  103  Mich.  47,  61 
N.  W.  643,  29  L.  B.  A.  287 ;  Johnson  v.  Mc- 
Kee,  27  Mlcb.  471. 

4.  It  was  not  error  to  d«iy  defendant's 
motion  for  a  new  trial.  There  was  evidence 
to  support  the  verdict,  and  it  was  not  ez- 
cessivfe 

The  Judgmfflit  of  tbe  circuit  court  is  affirm- 
ed with  costs  against  the  Detroit  United  Rail- 
way, and  reversed  as  to  defendant  Grand 
Trunk  Company,  with  costs  against  plain- 
tiff. 


BEAN  V.  BEAN  et  al. 
(Supreme  Court  of  Michigan.     July  8,  1906.) 

1.  Wnxa— Tkstamentabt  Capacitt— Ihsank 
Dklubions. 

In  the  absence  of  a  showing  of  a  con- 
tinued affection  on  the  part  of  a  father  for 
his  son,  suddenly  interrupted  witliout  known 
cause,  the  father's  opinion  that  ttie  son  had 
no  regard  for  him,  and  was  waiting  for  him  to 
die  in  order  to  obtain  a  share  of  his  proi)erty, 
could  not  be  said  to  .be  tbe  result  of  an  insane 
delusion. 

2.  Wills— Pbobats—Pbbsors  Who  Mat  At- 
tack —  Estoppel  —  Aobeekent  Among 
Heibs. 

On  an  appeal  to  the  circuit  court  from 
the  admiasion  of  a  contested  will  to  probate, 
proponent  offered  an  instrument  executed  by  all 
the  heirs,  whereby  it  was  agreed  that  the  will 
should  be  probated,  but  distribution  made  Re- 
cording to  a  former  will,  witli  certain  excep- 
tions, and  proponent  claimed  that  the  instru- 
ment estopped  the  contesting  heirs  from  a  con- 
test. Held,  that  it  was  not  necessary  for 
proponent  to  have  sought  the  aid  of  equity  to 
restrain  contestants,  but  the  circuit  court  had 
authority  to  give  eifect  to  the  instrument,  so 
as  to  preclude  the  contest. 
Moore,  J.,  dissenting. 

Error  to  Circuit  Court,  Jackson  County; 
Erastus  Feci:,  Judge. 

Judicial  proceedings  for  the  probate  of 
tbe  will  of  John  H.  Bean,  deceased ;  Sinkler 
C.  Bean  and  others  contestants.  A  Judgment 
of  tbe  circuit  court  reversed  a  Judgment  of 
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tbe  probate  court,  allowlngr  the  will  to  pro- 
bate, and  proponent  Elmore  Bean  brings 
error.    ReTersed,  and  new  trial  granted. 

Argued  before  McALVAY,  GRANT,  MONT- 
OOMBRT,  OSTRANDER,  HOOKER,  and 
MOORE,  33. 

Charles  A.  Blair  and  Charles  B.  Towns- 
end,  for  appellant.  Richard  Price  and  John 
W.  Miner,  for  appellees. 

MOORE,  J.  John  H.  Bean  was  bom  Feb- 
ruary 18,  1820.  He  was  the  father  of  the 
parties  to  this  litigation.  His  wife  died 
In  1891.  After  that  his  son  Elmore  lived 
with  him  until  the  time  of  his  death,  which 
occurred  prior  to  June  29,  1901.  As  early 
as  1897  he  made  deeds  of  his  real  estate  to 
his  yarlous  children  and  left  them  with 
a  lawyer  to  be  delivered  after  his  death. 
On  tbe  20th  of  December,  1898,  he  toolc  up 
these  deeds  and  executed  a  will  consisting 
of  nine  pages,  in  which  he  disposed  of  up- 
wards of  600  acres  of  land;  some  village 
and  city  real  estate  and  a  quantity  of  per- 
sonal property.  In  this  will  he  remembered 
each  of  bis  children  in  a  substantial  way, 
but  giving  to  his  son  Elmore  more  than  to 
any  of  the  others,  stating  in  the  will:  "I 
desire  it  understood  that  I  have  given  this 
liberally  to  my  said  son  Elmore  for  the 
reason  that  he  has  lived  with  me  for  a 
number  of  years  and  Is  now  living  with  and 
caring  for  me  and  has  done  much  for  me, 
for  which  he  has  received  no  compensation." 
July  28,  1900,  he  made  a  new  will  revoking 
the  former  one,  and,  after  mailing  a  small 
bequest  to  his  son  John  C.  Bean,  he  gave 
all  the  rest  of  his  property  to  his  son  Elmore. 
The  value  of  the  estate  is  estimated  to  be 
from  $20,000  to  |25,000.  After  his  death 
the  following  agreement  was  drawn: 
"Whereas,  in  his  lifetime,  John  H.  Bean 
made  two  wills,  both  of  which  are  in  ex- 
istence, disposing  of  all  his  eartlily  efTects: 
and  whereas,  the  last  of  said  wills  gave 
everything  of  which  be  died  seised  to  El- 
more J.  Bean  and  John  C.  Bean ;  and  where- 
as, there  is  dissatisfaction  among  the  other 
heirs  of  said  John  H.  Bean  over  the  terms 
of  said  last  will  and  testament ;  and  where- 
as, some  of  the  heirs  of  John  H.  Bean  claim 
that  the  first  of  said  wills  in  point  of  date 
should  be  declared  the  last  will  and  testa- 
ment of  John  H.  Bean:  Now,  therefore,  it 
Is  hereby  mutually  agreed  by  and  between 
Cellna  S.  Culver,  John  C.  Bean,  Slnkler  C. 
Bean,  Elmore  J.  Bean,  Nolan  S.  Bean,  all 
the  heirs  of  said  John  H.  Bean,  deceased, 
that  both  of  said  wills  shall  be  filed  In  tbe 
office  of  the  Judge  of  probate  for  Jaclcson 
county,  and  that  the  later  of  said  wills 
shall  be  probated,  but  that  all  of  the  pro- 
perty of  said  John  H.  Bean  shall  be  finally 
distributed  according  to  the  provisions  of 
safd  first  will  and  testament,  except,  •  •  • 
and  within  ten  days  after  the  admis- 
sion of  probate  of  said  later  will  Elmore 
J.  Bean  and  John  C.  Bean  shall  make  any 


and  all  conveyances  necessary  to  carry  ont 
the  provision  of  this  agreement  It  Is  fnr- 
tber  agreed  that  the  property  which  event- 
ually, under  this  agreement,  Is  to  go  to  the 
respective  heirs  shall  and  may  be  taken 
and  occupied  from  this  datB,  the  same  as 
though  this  agreement  was  now  completed, 
and  In  case,  for  any  reason,  this  agreemoit 
is  not  completed,  then  such  occupation  and 
possession  shall  in  no  manner  conf»  any 
additional  right  upon  such  occupant  Wit- 
ness our  hands  and  seals  this  29th  day  of 
June,  A.  D.  1901.  Celinda  S.  Culver.  John 
C.  Bean.  Slnkler  C.  Bean.  Elmore  J.  Bean. 
Nolan  S.  Bean."  This  agreement  was  duly 
witnessed  and  acknowledged.  The  will  was 
offered  for  prolate  in  the  probate  court 
Its  allowance  was  contested,  but  was  allow- 
ed by  the  judge  of  probate.  An  appeal  was 
taken  to  the  circuit  court  a  trial  was  had 
before  a  Jury  which  disallowed  the  will. 
The  case  is  brought  here  by  writ  of  error. 

The  circuit  Judge  before  whom  the  case 
was  tried  was  the  late  Erastus  Feclc  There 
were  a  great  many  witnesses  sworn.  The 
record  contains  nearly  400  printed  pages, 
with  89  assignments  of  error.  So  many  of 
the  assignments  of  error  relate  to  the  charge 
of  the  Judge,  or  his  failure  to  charge,  that 
we  deem  it  advisable  to  quote  here  very 
liberally  from  his  charge,  as  follows: 

"Two  general  questions  are  presented  to 
the  Jury  for  consideration  In  determining 
the  controversy  now  before  you:  First 
whether  the  testator,  John  H.  Bean,  was  of 
sound  mind  at  the  time  the  will  In  question 
was  executed ;  and,  second,  whether  the  will 
was  procured  by  undue  influence.  Dpon 
the  first  of  these  propositions  the  proponent 
Elmore  Bean,  has  the  burden  of  proof, 
and  the  question  for  your  decision  accurately 
stated  is  this:  Has  the  proponent  proven 
upon  this  trial  by  a  preponderance  of  the  evi- 
dence that  at  tbe  time  the  proposed  will  was 
executed,  July  28,  1900,  the  testator,  John  H. 
Bean,  was  of  sound  mind,  as  that  term  is 
used  in  the  statute  of  this  state  relating 
to  wills.  Now  this  inquiry  relates  to  the 
precise  time  when  the  will  was  executed. 
July  28,  1900.  It  is  Immaterial  what  may 
have  been  the  condition  of  his  mind  at  any 
other  time  before  or  afterward.  The  ques- 
tion here  for  your  determination  Is  whether 
at  the  very  time  the  will  was  executed  the 
testator  was  of  sound  mind.  Nor  does  tlia 
question  relate  to  wills  generally.  It  only 
applies  to  this  particular  will.  The  In- 
quiry is,  Was  Mr.  Bean  mentally  competent 
to  make  the  will  in  controversy?  Tbe  law 
of  this  state  provides  that  every  person  of 
fnll  age  and  sound  mind  may  make  a  will. 
Mr.  Bean  was  of  full  age.  Was  be  also 
of  sound  mind?  That  Is,  did  he  have  suffi- 
cient mental  capacity  to  make  this  will? 
Now,  If  Mr.  Bean  did  have  sufficient  men- 
tal capacity  to  make  the  proposed  will,  if 
his  mind  was  sound  when  the  will  was 
made,  he  had  a  legal  right  to  dispose  of 
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his  property  u  he  saw  fit  The  law  doea 
not  require  property  to  be  disposed  of  equally 
among  those  who  would  he  heirs  In  case 
of  a  man's  death,  but  leaves  every  man  who 
la  of  a  sound  mind  to  dispose  of  his  proper^ 
as  he  chooses.  The  fact  that  he  prefers  one 
to  another  can  have  no  bearing  upon  the 
validity  of  his  voluntary  and  intelligent 
action.  It  concerns  no  one  what  bis  rea- 
sons may  be  for  doing  what  he  has  a 
right  to  do.  The  court  and  Jury  have  no 
right  to  substitute  their  judgment  for  Mr. 
Bean's  In  this  ease,  or  to  pass  upon  the  wis- 
dom or  Justice  of  his  reasons,  whether  they 
are  wise  or  unwise,  Just  or  unjust.  They 
are  for  him,  and  no  one  else,  to  determine, 
provided  that  when  he  executed  this  will 
he  was  of  sound  mind  and  mentally  com- 
petent to  make  It  On  the  other  hand.  If 
Mr.  -Bean  did  not  have  sufficient  mental  ca- 
pacity to  make  this  will,  if  his  mind  was 
not  'soond,'  within  the  meaning  of  the  stat- 
ute, when  the  will  was  made,  then  the  will 
is  Invalid  and  cannot  stand,  whatever  may 
be  its  provisions.  It  is  therefore  very  Im- 
portant that  you  should  clearly  understand 
what  is  meant  by  the  term  'sound  mind'  as 
found  in  the  statute  of  this  state  relating 
to  wills.  And,  npon  that  subject,  I  now 
instruct  yon  that  if  at  the  time  be  executed 
this  will  Mr.  Bean  had  sufficient  mental 
capacity  to  nnderstand  the  business  tn  which 
he  was  engaged,  to  know  and  understand 
the  extent  and  value  of  his  property,  and 
how  he  wanted  to  dispose  of  It,  to  know 
the  number  of  his  children  and  who  they 
were,  to  keep  these  facts  In  his  mind  long 
enough  to  dictate  his  will  without  prompt- 
ing from  others,  he  had  sufficient  capacity 
to  make  the  will.  Mr.  Bean  had  sufficient  ca- 
pacity to  make  the  will,  if  when  it  was  made 
he  understood  the  business  in  which  he  was 
engaged,  and  the  extent  and  value  of  his 
property,  and  knew  who  were  his  children 
who  would  be  heirs  at  law  If  he  made  no 
will.  Soundness  of  mind  implies  such  a 
mental  condition  as  enables  the  testator  to 
understand  and  comprehend  bis  act  and  all 
the  conditions  which  would  enter  into  Its 
rational  performance.  It  Is  not  enough 
that  be  understands  some  of  them,  or  a  part 
of  them,  or  that  he  could  form  some  rational 
Idea  npon  some  branch  of  the  subject,  but 
he  must  have  mind  enough  to  comprehend 
and  nnderstand  the  scheme,  the  general  plan 
of  the  entire  transaction.  He  need  not  be 
able  at  the  moment  to  carry  In  his  mind  the 
details  of  bis  estate,  but  he  must  have  a 
general  comprehension  of  It,  and  of  what 
be  Is  doing,  and  the  effect  of  the  will  he  Is 
making,  and  must  at  the  same  time  be  able 
to  nnderstand  who  his  relatives  are,  and 
who  are  the  natural  objects  of  bis  bounty. 
He  mnst  be  conscious  also  of  the  fact.  In 
snch  a  case  as  this,  that  he  Is  making  an 
nneqnal  distribution  of  bis  estate  among  his 
<diildren— Is  entirely  disinheriting  three  of 
them. 


"Average  mental  capacity  at  the  time  ot 
the  execution  of  the  will  is  not  necessary 
to  Its  validity.  A  less  degree  of  mind  or 
capacity  is  requisite  to  execute  a  will  than  to 
make  a  contract  covering  the  same  subject 
matter.  Though  the  testator  mnst  under- 
stand substantially  the  extent  of  his  prop- 
erty, his  relations  to  others  who  may  be,  or 
naturally  would  be,  the  objects  of  his  bounty, 
and  the  scope  and  bearing  of  the  provisions 
of  his  win,  and  must  have  suffici^it  activity 
of  memory  to  collect  In  his  mind  withont 
prompting  the  elements  of  the  business  to 
be  transacted,  and  to  hold  them  In  his  mind 
a  sufficient  length  of  time  to  perceive  as  well 
their  obvious  relations  to  each  other,  and  be 
able  to  form  some  rational  Judgment  In  re- 
gard to  them,  yet  he  need  not  have  the  same 
perfect  and  complete  understanding  and  ap- 
preciation of  any  of  these  matters  In  all 
their  bearings  as  a  person  in  sound  and 
vigorons  health  of  body  and  mind  would 
have.  Nor  is  It  required  that  he  know  the 
precise  legal  effect  of  every  provision  con- 
tained In  his  will.  The  will  in  question  Is 
not  valid  unless  Mr.  Bean  not  only  Intended 
of  bis  own  free  will  to  make  such  a  disposi- 
tion of  his  property  as  the  law  contemplates, 
but  was  capable  of  knowing  what  he  was 
doing,  of  understanding  to  whom  he  was 
giving  his  property,  and  In  what  proportion, 
and  who  he  was  depriving  of  it  as  heirs. 
To  make  him  competent  he  must  have  had 
sufficient  active  memory  to  recollect  in  his 
mind,  without  prompting,  the  elements  of  the 
business  to  be  transacted,  and  to  bold  them 
In  bis  mind  a  sufficient  length  of  time  to  per- 
ceive their  obvious  relations  to  each  other, 
and  to  form  a  rational  Judgment  in  regard 
to  them.  It  is  not  sufficient  in  law  that  he 
had  some  memory  when  he  made  the  wlU, 
or  sufficient  memory  to  answer  familiar  and 
usual  questions.  Now,  the  proponent  here. 
Mr.  Elmore  Bean,  claims  that  bis  father, 
the  testator,  at  the  time  this  will  was  made 
was  of  sound  mind  and  mentally  competent 
to  make  It,  and  that  be  was  free  from  any 
Insane  delusions  which  affected  the  provi- 
sions of  the  will.  The  contestants,  being  the 
other  children  of  the  testator,  claim:  First, 
that  Mr.  Bean  was  mentally  Incompetent  t> 
make  the  will;  that  when  It  was  made  he 
was  not  of  sound  mind;  that  his  mind  had 
become  so  weak  and  enfeebled  by  old  age, 
sickness,  physical  Infirmities,  and  other 
canses,  that  he  was  not  a  man  of  sound  mind, 
within  the  meaning  of  that  term  as  used  in 
the  statute  relating  to  wills,  and  that  this 
was  his  condition,  independent  of  the  ques- 
tion of  the  insane  delusions  as  to  the  dlstn- 
herlted  children,  which  they  claim  affected 
the  will.  Second,  the  contestants  claim  that 
when  the  will  was  made  the  testator  was 
laboring  under  certain  insane  delusions 
which  impaired  his  mind  and  made  him 
mentally  Incompetent,  and  which  led  him 
to  disinherit  by  his  will  three  of  his  children 
— Celinda,  SInkler,  and  Nolan.    Now,  gentle- 
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men,  wbetber  the  testator,  John  H.  Bean, 
was  of  sound  mind,  and  so  was  mentally 
competent  to  make  the  will  in  Question  at  the 
time  It  was  made.  Independent  of  the  efCect 
npon  his  mind  and  the  will  of  the  claimed 
Insane  delusions,  Is  a  question  of  fact  to  t>e 
determined  by-the  jury  from  all  the  evidence 
in  the  case  bearing  upon  that  subject  If 
you  And  from  the  evidence  that  he  was  of 
sound  mind,  you  should  not  defeat  the  will 
for  this  reason.  On  the  other  band,  if  yon 
do  not  determine  from  the  evidence,  and 
by  a  prqionderance  thereof,  that  he  was  of 
sound  mind  at  that  time,  your  verdict  should 
be  for  contestants. 

"Upon  the  subject  of  delusions  I  Instruct 
you  that  an  Insane  delusion  exists  where  a 
man  persistently  believes  supposed  facts 
which  have  no  real  existence  except  In  his 
perverted  Imagination,  and  against  all  evi- 
dence and  probability,  and  conducts  himself, 
however  llloglcally,  upon  the  assumption  of 
their  existence.  Now,  to  give  any  matter 
which  has  been  referred  to  In  the  evidence  in 
this  case  the  character  of  an  insane  delusion, 
and  Justify  yon  in  treating  It  as  such  in  con- 
sidering of  your  verdict,  the  supposed  fact 
mnst  have  had  no  real  existence;  but  Mr. 
Bean  must  have  sincerely  believed  it  to  be 
true  against  all  evidence  and  probability,  and 
this  delusion  must  have  operated  upon  the 
will,  must  have  had  the  effect  to  lead  Mr. 
Bean  to  make  or  omit  some  provision  In  the 
will  which  he  would  not  have  otherwise  made 
or  omitted.  Now,  gentlemen,  it  Is  obvious, 
in  view  of  the  evidence,  that  Mr.  Bean  may 
have  been  insanely  deluded  In  many  respects 
and  as  to  many  things  which  could  not  of 
themselves  constitute  a  basis  for  defeating 
the  will  in  question,  because  they  did  not 
affect  the  provisions  of  the  will.  If  you  find 
from  the  evidence  that  he  was  laboring  un- 
der delusions  of  that  character,  yon  should 
not  defeat  the  will  for  that  reason,  but 
should  only  consider  these  delusions  in  de- 
termining whether  he  was  generally  com- 
petent and  was  of  sound  mind  when  the  will 
was  made.  Now,  gentlemen,  of  the  many 
delusions  under  which  the  contestants  claim 
Mr.  Bean  was  laboring  when  he  made  this 
will,  the  only  ones  which  could  have  affected 
Its  provisions  are:  First  (and  I  state  them 
Bobstantially),  that  his  son  Nolan  C.  Bean 
was  a  dissolute  man,  who  neglected  his 
young  children  and  bad  no  regard  for  his 
father  and  was  only  waiting  for  his  father 
to  die  to  get  some  of  his  estate;  second,  that 
his  son  Sinkler  Bean  had  dealt  dishonestly 
with  him,  had  cheated  him  out  of  his  share 
of  the  crops  grown  on  the  land  which  Sink- 
ler worked  on  shares,  was  owing  him  a 
large  amount  of  money  and  would  not  pay 
bim,  and  was  scheming  to  get  his  property; 
third,  that  his  son-in-law,  Louis  Culver,  had 
sold  certain  cattle  belonging  to  Mr.  Bean 
wittiout  his  authority  and  refused  to  turn 
over  the  proceeds  to  him  and  was  trying  to 
cheat  him  out  of  their  value,  and  that  his 


daughter  Cellnda,  wife  of  Mr.  Louis  Culver, 
had  taken  her  husband's  part  In  that  matter 
and  was  aiding  him  In  carrying  out  that 
scheme.  Now,  gentlemen.  If  you  find  from 
the  evidmce  that  when  the  will  was  made 
the  testator,  John  H.  Bean,  sincerely  be- 
lieved that  It  was  true  that  his  son  Nolan 
O.  Bean  was  a  dissolute  man,  who  neglected 
his  young  children  and  had  no  regard  for 
his  father,  and  was  only  waiting  for  bis 
father  to  die  to  get  some  part  of  the  estate, 
or  If  yon  find  from  the  evidence  that  at  the 
time  Mr.  Bean  made  the  will  he  sincerely 
believed  that  his  son,  Sinkler  Bean,  had 
dealt  dishonestly  with  him,  had  cheated  him 
out  of  ills  share  of  the  crops  grown  on  the 
land  which  Sinkler  worked  on  shares,  and 
was  owing  him  a  large  amount  of  money  and 
would  not  pay  him  and  was  scheming  to 
get  bold  of  his  property,  or  that  his  son-in- 
law,  Louis  Culver,  had  sold  certain  cattle 
belonging  to  Mr.  Bean,  without  his  author^ 
Ity,  and  refused  to  turn  over  the  proceeds  to 
him  and  was  trying  to  cheat  him  out  of  their 
value,  and  that  bis  daughter  Cellnda,  wife 
of  said  Louis  Cnlvw,  had  taken  her  hus- 
band's part  in  that  matter  and  was  aiding 
him  in  carrying  out  that  scheme,  and  If  you 
find  also  from  the  evidence  that  these  sup- 
posed facts  bad  no  real  existence  except  In 
the  imagination,  perverted,  of  Mr.  Bean,  and 
that  Mr.  Bean's  belief  in  them  was  against 
all  evidence  and  probability,  and  that  Mr. 
Bean,  the  testator,  acted  upon  the  assump- 
tion that  they  were  true  and  in  bis  wUI  dis- 
inherited Cellnda,  Sinkler,  and  Nolan  for 
that  reason,  then  the  will  should  not  be  al- 
lowed to  stand,  and  your  verdict  should  be 
for  contestants.  But,  If  you  do  not  so  find, 
the  will  should  not  be  defeated  on  the  gronnd 
that  Mr.  Bean  was  laboring  under  Insane 
delusions  when  the  will  was  made.  What 
the  truth  is  on  this  subject  you  are  to  de- 
termine from  the  evidence  In  the  case.  The 
proponent  contends  that  the  facts  upon  which 
this  instruction  is  based  are  not  proven,  and 
he  claims  specially  that  neither  Cellnda, 
Sinkler,  or  Nolan  were  left  out  of  the  will 
for  these  reasons,  or  any  of  them,  bat  that 
a  more  efficient  reason — one  reason  operat- 
ing on  the  mind  of  Mr.  Bean  at  the  time 
the  will  was  made — was  this,  that  Sinkler 
had  only  recently  before  that  time  launched 
proceedings  In  the  probate  court  of  this 
county  to  have  a  guardian  appointed  for  bis 
fathw,  and  that  the  other  children,  except 
himself,  had  taken  part  in  aiding  Sinkler 
in  that  proceeding;  that  their  conduct  In 
that  matter  was  one  of  the  moving  causes 
which  led  the  testator  to  omit  them  entirely 
in  making  the  will,  and  that  the  claimed 
delusions  to  which  I  have  referred  had  noth- 
ing to  do  with  it.  Now,  gentlemen,  if  Mr. 
Bean  disinherited  these  children  because  of 
their  conduct  in  the  guardianship  proceed- 
ings in  the  probate  court,  and  connected 
therewith,  he  cannot  be  considered  as  labor- 
ing under  an  Insane  delusion  in  that  regard, 
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because  tbere  was  some  rational  basis  of 
fact  for  his  belief  tbat  they  bad  tried  to  get 
a  guardian  appointed  for  blm.  Slnkler  bad 
signed  tbe  petition  and  tbe  others,  at  least 
by  waiving  notice  of  the  hearing,  had  facili- 
tated the  proceeding.  Now,  If  Mr.  Bean  dis- 
inherited bis  children  for  that  reason,  what- 
ever else  may  be  said  of  his  conduct,  it  cer- 
tainly cannot  be  said  that  he  was  laboring 
under  an  Insane  delusion  in  that  regard. 

"Kow,  gentlemen,  under  these  instructions 
I  leare  yon  to  determine  the  question  whether 
or  not  the  proponent  has  shown,  and  by  a  pre- 
ponderance of  the  evidence,  tbat  Mr.  Bean 
was,  on  the  28th  of  July,  1900,  when  this  will 
was  made,  of  sound  mind  within  tbe  meaning 
of  tbe  law  as  already  explained  to  yon  in 
these  instmctlons.  If  you  find  that  be  was  not, 
your  verdict  sttonld  be  for  tbe  conteetants, 
without  other  considerations  t>eing  tatcen  into 
view.  If  you  find  tbat  be  was  of  sound  mind, 
yon  win  consider  other  branches  of  the  case, 
to  which  I  now  call  yonr  attention. 

'^he  second  general  proposition  in  the  case 
Is  tbe  question  of  undue  influence.  The  con- 
testants here  claim  that  this  will  was  pro- 
cured by  the  exercise  of  undue  influence  upon 
tbe  testator,  Mr.  Bean,  by  Elmore  Bean,  one 
of  the  sons.  Tbe  proponent,  Elmore,  denies 
that  this  is  true,  and  insists  that  the  will 
was  tbe  product  of  his  father's  mind  volun- 
tarily and  Intelligently  exercised,  and  witb- 
out  undne  influence  from  him  or  anybody 
else  with  whom  be  was  connected.  Upon 
this  position  the  contestants  have  the  burden 
of  proof,  and  the  question  for  tbe  Jury, 
accurately  stated,  is  this:  Have  tbe  contest- 
ants shown  by  a .  preponderance  of  tbe  evl* 
dence  that  the  will  in  question  was  procured 
by  the  exercise  of  undue  influence  upon  Mr. 
Bean.  I  instruct  yon  tbat  it  cannot  prop- 
erly be  said  that  the  will  was  procured  by 
undue  influence  merely  t>ecau8e  there  was 
opportunity  afforded  for  tbe  exercise  of  such 
influence.  Tbe  fact  must  tie  established  by 
the  evidence  that  there  was  undue  influence 
exerted  which  operated  upon  tbe  mind  of  tbe 
testator,  and  as  a  result  produced  tbe  will 
In  question.  But  this  may  not  be,  and  rarely 
is,  proved  by  direct  evidence.  The  fact  may 
be  inferred  from  tbe  facts  and  circumstances 
surrounding  tbe  testator  at  the  time  the 
will  was  made  and  before,  and  in  this  case 
you  should  consider  In  determining  this 
question  all  tbe  facts  and  ctrcumstances  sur- 
rounding Mr.  Bean  at  the  time  and  before 
tbe  will  in  question  was  made.  The  influence 
exercised  in  procuring  the  will  to  be  made, 
which  tbe  law  condemns  as  undue,  must  be 
an  Improper  and  unlawful  influence.  Any 
proper  and  lawful  Influence  in  procuring  tbe 
will  to  be  made  does  not  invalidate  the  will. 
Such  influence  is  not  condemned  by  the  law. 
On  the  other  hand,  all  proper  influences  are 
permitted  by  the  courts.  It  is  only  when  the 
alleged  influence  Is  Improper  and  unlawful 
tbat  It  destroys  tbe  will.  Tbe  undue  influ- 
ence, to  vitiate  tbe  will,  must  have  been  op- 


erative at  tbe  very  time  tbe  will  was  made. 
In  this  case  on  July  28,  1900.  It  may  not 
have  been  exerted  at  that  particular  moment 
It  may  have  been  exerted  before  that  time, 
but  Mr.  Bean  must  have  been  laboring  under 
Its  Influence,  and  it  must  have  been  operative 
at  tbe  time  tbe  will  was  made  In  order  to 
vitiate  tbe  will,  and'  the  provisions  of  the 
will  must  have  been  affected  by  tbe  undue 
Influence.  Undue  influence  sufficient  to  set 
aside  a  will  deiiends  to  some  extent  upon 
tbe  physical  and  mental  condition  of  the  tes- 
tator. Tbe  two  are  usually  Intimately  con- 
nected. What  would  amount  to  undue  Influ- 
ence when  the  testator  is  In  a  condition  of 
mental  weakness  might  not  be  sufficient 
where  he  was  physically  strong  and  in  full 
possession  of  his  mental  faculties,  and  so 
here.  In  determining  tbe  question  whether 
this  will  was  tbe  product  of  undue  influence 
exerted  upon  Mr.  Bean  by  Elmore,  bis  son, 
you  should  consider  the  mental  and  physical 
condition  of  Mr.  Bean  at  tbe  time  tbe  will 
was  made.  Undue  influence,  influence  of 
the  improper  and  unlawful  character  neces- 
sary to  defeat  a  will,  must  be  such  as  to  de- 
stroy freedom  of  action  on  tbe  part  of  tbe 
testator  at  tbe  time  tbe  will  was  made.  As 
I  have  said.  It  may  have  been  exerted  before 
tbat  time,  but  Its  operating  influence  must 
have  continued  and  resulted  In  the  malting  of 
tbe  will.  Influence  cannot  destroy  a  will, 
unless  it  amounts  to  a  degrree  of  constraint 
such  as  the  testator  is  too  wealc  to  resist, 
and  which  deprived  him  of  his  free  agency, 
and  prevented  him  from  doing  as  he  pleased 
with  his  property.  Influence  obtained  by  de- 
celt,  misrepresentation,  flattery,  importunity,, 
superiority  of  will,  mind,  or  character,  or 
by  what  art  soever  human  ingenuity  of  cun- 
ning may  employ,  which  gave  dominion  over 
the  will  of  tbe  testator  to  such  an  extent  as 
to  destroy  free  agency  on  his  part,  constrain- 
ed him  to  do  against  bis  will  what  he  is  un- 
able to  refuse,  is  such  influence  as  tbe  law 
condemns  as  undue  when  exercised  by  any 
one  immediately  over  the  testamentary  act, 
whether  by  direction  or  Indirection,  or  ob- 
tained at  one  time  or  another.  Pressure  of 
whatever  character,  whether  acting  on  the 
fears  or  the  hopes,  if  so  exerted  as  to  over- 
come tbe  will  and  desire  of  tbe  testator, 
without  convincing  his  Judgment,  Is  a  species 
of  restraint  under  which  no  valid  will  can 
be  made.  Importunity  or  threats  such  as 
tbe  testator  has  not  tbe  courage  to  resist,  or 
moral  command  asserted,  and  yielded  to  for 
tbe  sake  of  peace  or  quiet,  or  of  escaping 
from  distress  of  mind  or  social  discomfort, 
these,  If  carried  to  a  degree  in  which  the  free 
play  of  the  testator's  judgment,  discretion,  or 
wishes  is  overborne,  will  constitute  undue  in- 
fluence, although  no  force  is  used  or  threat- 
ened. On  tbe  other  band,  influence  obtained 
by  any  person  over  the  testator  by  modest 
persiiaslon  or  argument  addressed  to  tbe  un- 
derstanding, or  by  mere  appeals  to  tbe  af- 
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fectlons,  cannot  be  properly  termed  'undue 
Influence'  In  the  legal  sense.  Advice,  persua- 
sion, and  argument  cannot  vitiate  a  will 
made  freely  from  conviction,  although  such 
a  win  might  not  have  been  made  but  for  sucb 
advice  and  persuasion.  Mr.  Bean  was  not 
unduly  Influenced  by  bis  son  Elmore,  unless 
Elmore  deceived  or  defrauded  him,  or  ex- 
ercised such  mastery  over  bis  will  as  depriv- 
ed him  of  free  agency.  Now,  gentlemen,  you 
will  apply  these  Instructions  to  the  facts  in 
the  case  as  you  may  find  them  from  the  evi- 
dence, and  reach  a  conclusion  upon  that  sub- 
ject Unless  you  find  tbat  the  contestants 
have  shown,  and  by  a  preponderance  of  the 
evidence,  that  this  will  was  procured  by  im- 
due  influence  exerted  by  Elmore  Bean  upon 
his  father,  the  testator,  the  will  should  not 
fee  set  aside  for  tbat  reason,  and.  If  you  do 
BO  find,  your  verdict  should  be  for  the  con- 
testants. 

"Now,  gentlemen,  of  the  Jury,  these  two 
general  propositions,  as  I  have  stated  them  to 
you,  present  questions  of  fact  to  be  determin- 
ed by  the  Jury  from  the  evidence  in  the  case. 
Ton  are  tbe  Judges  of  the  weight  and  cred- 
ibility of  the  evidence.  It  is  your  province 
to  determine  what  tbe  facts  are  from  tbe 
testimony  which  is  put  before  you.  You  must 
■exercise  your  Judgment  in  the  best  way  you 
<caili  In  determining  bow  much  faith  and  cred- 
it is  to  be  given  to  tbe  testimony  of  every 
witness,  and  to  determine  as  well  bow  much 
force  as  proof  should  be  attached  to  every 
fact  and  circumstance  put  before  you  In  the 
evidence.  This  duty  you  will  perform  In  this 
case  fearlessly  and  intelligently,  but  pro- 
ceeding cautiously,  fairly.  Impartially,  and 
Justly  under  your  oaths  as  Jurors,  and  basing 
year  conclusions  upon  the  evidence  given  in 
open  court  and  tbe  law  as  contained  In 
these  Instructions,  and  upon  these  alone.  In 
addition  to  tbe  general  charge  I  give  you 
now  additional  instructions  upon  some  of  tbe 
special  features  In  the  case  and  tbe  evidence 
suggested  by  or  emboaied  in  some  of  tbe  very 
numerous  requests  to  charge  submitted.  You 
may  observe  that  some  of  tbe  requests  which 
tbe  court  will  give  you  appear  to  be  repeti- 
tions of  principles  already  Included  in  tbe  In- 
structions. When  that  Is  the  case  I  do  not 
Include  them  in  the  charge  for  tbe  purpose  of 
giving  tbat  portion  of  the  instructions  undue 
emphasis  beyond  what  you  give  to  all  tbe  In- 
structions contained  In  the  charge;  but,  in 
accordance  with, our  practice  to  embody  in 
tbe  charge  instructions  applicable  to  tbe  case 
in  tbe  language  of  counsel,  so  far  as  the 
court  can  do  so,  and  also  to  adapt  the  in- 
structions to  special  and  peculiar  features  in 
tbe  case  as  disclosed  by  the  evidence. 

"The  proponent's  second  request  I  give  you 
as  follows:  'If  you  find  that  Mr.  Bean  was 
mentally  competent  on  the  28tb  of  July,  when 
tie  actually  made  tbe  will,  you  should  sustain 
the  will  upon  this  point,  even  though  you 
«lionld  find  that  he  was  mentally  Incompetent 


upon  other  occasions.  The  testimony  as  to 
Incompetency  upon  other  occasions  can  only 
be  used  In  determining  what  bis  mental  con- 
dition was  on  July  28,  1900.  You  should  keep 
in  mind  that  you  are  to  find  what  his  mental 
condition  was  on  July  28th,  at  tbe  very  time 
when  tbe  will  was  executed.' 

"Third:  'I  charge  you  that.  If  yon  find 
from  the  evidence  thnt  Mr.  Bean  was  mental- 
ly Incompetent  to  execute  this  will  tbe  great- 
er portion  of  the  time  during  the  year  of  its 
execution  and  several  years  before,  and 
should  also  find  tbat  he  bad  lucid  Intervals 
when  he  was  competent  to  execute  It,  and 
that  he  did  execute  it  during  such  a  lucid 
interval  on  July  28,  1900,  you  Should  sustain 
tbe  will  as  far  as  mental  capacity  Is  oon- 
cemed.' 

"The  seventh  In  part  as  follows:  'You  have 
no  right  to  use  any  declarations  or  statemoitB 
claimed  to  have  been  made  by  John  H. 
Bean  as  a  basis  for  a  verdict  establishing 
undue  influence.  You  are  not  at  lil>erty  to 
find'  that  Elmore  exerted  undue  Influence 
over  bis  father  from  his  father's  statements. 
You  must  find  sucb  undue  Influence,  if  you 
find  it  at  all,  from  other  evidence  outside  of 
his  father's  statements.'  To  which  I  add: 
'That  such  statements  and  declarations  may 
be  considered  by  you  as  bearing  upon  Mr. 
Bean's  state  of  mind,  and  tending  to  show 
tbe  effect  of  tbe  alleged  undue  influence  upon 
him.  They  may  be  used  to  establish  every 
thing  pertaining  to  the  testator  himself,  but 
not  to  show  an  act  of  influence.' 

"Tbe  proponent's  eighth  request  refers  to 
tbe  matter  of  tbe  action  of  the  proliate  court 
in  the  guardianship  proceedings  had  before 
him.  Upon  that  subject  I  instruct  you:  Ttiat 
it  appears  from  the  evidence  that,  a  short 
time  before  the  will  in  question  was  made, 
proceedings  were  Instituted  in  tbe  probate 
court  of  this  county  for  the  appointment  of 
a  guardian  for  Mr.  Bean,  the  testator,  and 
that,  after  tbe  taking  of  testimony,  the  pro- 
bate Judge  made  an  order  dismissing  the 
petition.  I  Instruct  you  that  Mr  Bean's  men- 
tal capacity  to  make  a  will  was  not  involved 
in  or  determined  by  those  proceedings  in  tbe 
probate  court,  and  the  decision  of  the  pro- 
bate Judge  In  that  case  should  have  no  affect 
upon  your  minds  In  determining  tbe  ques- 
tions of  fact  submitted  to  you  In  tbis  case. 
It  is,  however,  proper  for  you  to  consider 
what  tbe  evidence  shows  occurred  there,  as 
a  part  of  Mr.  Bean's  history;  it  occurring 
so  near  tbe  time  of  tbe  making  of  the  will 
In  question,  and  also  as  throwing  light  upon 
his  actions  and  conduct  about  that  time,  and 
from  then  up  to  the  time  the  will  was  made.' 

"Fourteenth:  'Sanity  Is  the  rule,  insanity 
tbe  exception,  and,  wh«i  It  appears  that  a 
witness  has  known  a  person  for  a  long  time 
and  has  never  known  anything  unusual  eith- 
er in  his  speech  or  action,  the  witness  is 
competent  to  express  an  opinion  that  the 
person  is  of  sound  mind.    Insanity  (unsound- 
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ness  of  mind)  not  being  a  normal  condition, 
before  one  Is  competent  to  say  that  another 
Is  Insane^  he  mnst  state  some  facts  that  are 
inconalatent  with  sanity.  Therefore  I  charge 
yon  tbat  the  ralne  of  opinions  by  laymen  as 
to  Incompetency  depends  largely  upon  the 
particular  facta  stated  by  them  which  are 
inconsistent  with  competency,  while  the  opin- 
ions of  physicians  as  to  competency  do  not 
have  to  be  baaed  upon  any  particular  trans- 
actions.' 

"The  fifteenth,  as  modified:  'Delusions  up- 
on particular  subjects  do  not  render  a  man 
incompetent  to  make  a  will,  unless  they  af- 
fect the  provisions  of  the  will.  If  therefore 
yon  should  find  that  generally  Mr.  Bean  was 
possessed  of  delusions  as  to  certain  subjects, 
such  as  buying  a  churcli,  seeing  Milwaukee 
from  Chicago,  seeing  a  village  40  miles  away, 
or  any  other  delusions,  if  you  should  find 
they  existed,  you  should  not  on  account  of 
those  delusions  find  that  he  was  incompetent 
to  make  the  will  in  question,  unless  you  fur- 
ther find  that  such  delusions  affected  the 
provisions  of  the  will.' 

"The  last  part  of  the  sixteenth  is  correct, 
and  I  give  you  as  follows:  'The  will  should 
not  be  set  aside  merely  because  Mr.  Bean 
was  weak,  or  sometimes  foolish,  or  lacked  the 
average  mental  capacity  of  his  neighbors,  or 
did  not  dlt^ose  of  what  was  bis  own  as 
others  might  think  he  ought  to  have  done.' 

"Seventeenth:  'One  whose  mind  is  pervert- 
ed by  Insane  delusions  with  reference  to  one 
or  many  subjects,  however  unreasonable  and 
absurd,  may  nevertheless  make  a  valid  will, 
provided  the  provisions  thereof  are  not  infiu- 
enced  by  such  delusion,  and  he  Is  otherwise 
competent  and  not  unduly  Influenced  by  oth- 
ers.' 

"Twenty-second:  'Merc  unreasonable  prej- 
udice against  the  children  omitted  from  his 
will  would  not  render  Mr.  Bean  incompetent 
to  make  the  will.' 

"Twenty-fourth:  'Undue  Infiuence,  to  de- 
stroy the  will  in  this  case,  must  have  been 
exerted  to  obtain  the  will,  and  have  been  Its 
moving  cause,  and  you  would  not  be  justi- 
fied in  finding  a  verdict  against  this  will  be- 
cause of  undue  Influence,  if  any,  exercised 
lor  other  purposes,  which  was  not  operative 
at  the  time  the  will  was  made.' 

"Twenty -sixth:  The  value  of  testimony 
depenas  upon  the  credibility  of  the  witnesses, 
their  opportunities  for  knowing  and  under- 
standing the  facts  and  circumstances  about 
which  they  testify,  and  their  Intelligence.' , 

"Thirtieth:  'You  have  no  right  to  render 
a  verdict  against  Elmore  because  he  obtains 
what  you  may  regard  as  an  unjust  portion 
of  the  property,  and  because  you  do  not  ap- 
prove of  his  treatment  of  his  father  or  sister 
and  brother;  but  the  sole  basis  of  a  verdict 
against  the  will  must  be  a  conscientious  con- 
viction founded  upon  the  evidence  in  the 
case,  either  tliat  Mr.  Bean  was  not  competent 
to  make  the  will  July  28,  1900,  or  that  it 
was  obtained  by  undue  influence.' 


"Thlrty-Blxtti,  flilrty-seventh,  and  thirty- 
eighth:  'Want  of  testamentary  capacity  is 
not  established  merely  by  evidence  that  the 
testator  in  the  latter  years  of  his  life  was 
not  always  cleanly,  that  he  was  partially 
blind,  sometimes  got  lost  and  that  he  acted 
childishly.  Old  age  does  not  of  itself  dis- 
qualify a  person  to  make  a  will.  Eccentri- 
cities or  peculiarities  of  the  testator  do  mot 
alone  show  incapacity  to  make  a  will.' 

"Fortieth:  'Undue  infiuence  cannot  bo 
predicated  (that  is  based  upon)  opportunity 
alone,  nor  upon  conduct  In  the  line  of  filial 
duty,  nor  upon  the  disposition  of  property 
not  in  accordance  with  the  statute  of  de- 
scent' 

"Of  the  contestants'  request  to  charge,  I 
give  you  the  second,  in  part  as  follows:  'In 
determining  the  question  of  capacity  to  make 
a  will,  It  Is  proper  for  you  to  consider  all  the 
testimony  bearing  upon  the  condition  of  the 
property  and  surroundings  of  the  testator, 
and  also  the  provisions  of  the  will  itself,  as 
well  as  the  fact  that  he  had  made  a  former 
disposition  by  deed  of  his  property.  In  which 
he  had  remembered  all  his  children.  And  I 
may  also  add  that  it  is  proper  for  you  to  con- 
sider the  fact  that  he  bad  made  a  previous 
will,  and  to  consider  as  well  the  terms  of 
that  win.' 

"Third:  'The  fact  that  the  testator  had 
sufficient  mind  and  memory  to  be  able  to  an- 
swer usual  and  familiar  questions,  and  carry 
on  ordinary  conversation,  or  that  he  was  able 
to  transact  simple  and  customary  business 
matters,  does  not  conclusively  show  that  he 
had  sufficient  mind  and  memory  to  make  the 
proposed  will;  but  in  this  case  the  question 
Is  for  the  jury  to  say,  considering  all  the  evi- 
dence as  to  the  condition  of  the  testator  and 
his  surroundings,  looking  to  the  provisions 
of  the  win  itself,  and  the  circumstances  un- 
der which  it  was  made,  whether  or  not  he  did 
have  sufficient  active  memory  and  sufficient 
mental  capacity  to  make  the  will  understand- 
Ingly,  without  being  prompted  by  others.' 

"Ninth:  'You  have  a  right  to  consider  the 
nature  and  character  of  the  will  Itself  In  the 
light  of  his  surroundings,  the  number  of  his 
children,  and  the  claims  which  they  would 
naturally  have  to  recognition,  and,  where  a 
will  or  any  of  its  provisions  are  contrary  to 
natural  Justice,  these  should  be  considered  by 
the  Jury  In  connection  with  the  other  facts 
In  the  case  in  determining  whether  or  mot 
the  testator  was  of  sound  mind.' 

"Tenth:  'You  are  at  liberty  to  take  Into 
consideration  whether  or  not  the  claims 
which  children  naturally  have  upon  a  parent 
have  been  disregarded  in  this  case,  and.  If 
you  find  that  to  be  the  case,  you  are  to  con- 
sider that  fact  In  connection  with  the  other 
circumstances  and  evidence  In  the  case  and 
give  It  such  weight  as  in  your  judgment  you 
think  it  entitled  to  in  determining  whether 
the  testator  was,  at  the  time  the  will  was 
was  executed,  of  sound  mind.' 

"A  part  of  the  thirteenth:  'In  considering 
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the  weight  to  be  given  to  the  teetiinony  of 
the  various  wltnessea  who  have  testified  as 
to  the  mental  condition  of  the  testator,  John 
H.  Bean,  yon  should  consider  the  circum- 
stances under  which  they  came  In  contact 
with  him  and  the  things  which  they  rehited 
as  having  been  done  or  said  by  Mr.  Bean  in 
their  presence  and  the  extent  of  Intimacy 
and  of  their  acquaintance  with  him.' 

"Seventeenth :  'Undue  Influence  Is  any  im- 
proper or  wrongful  constraint  or  persuasion 
whereby  the  will  of  a  person  Is  overpowered 
and  be  Is  Induced  to  do  an  act  which  he  oth- 
erwise would  not  do.  Importunities,  threats, 
misrepresentation,  which  the  testator  either 
has  not  the  courage  to  resist  or  the  Judgment 
to  discern  and  disregard  or  moral  command, 
assented  to  for  the  sake  of  peace  and  quiet, 
these.  If  carried  to  a  degree  In  which  the  free 
play  of  the  testator's  Judgment,  discretion, 
or  wishes  are  overborne,  will  constitute  un- 
due Influence,  even  though  no  force  be  used 
or  threatened.' 

"Eighteenth:  'Mere  acts  of  genuine  kind- 
ness or  attention  do  not  constitute  undue  In- 
fluence, but  where  a  testator's  mind  has  been 
prejudiced  or  poisoned  against  those  who 
would  be  the  natural  objects  of  his  bounty, 
by  means  of  misrepresentations  conveyed  to 
blm  by  an  Interested  person,  so  that  the  mind 
of  the  testator  is  changed,  and  he  makes  a 
disposition  of  his  property  by  will  in  favor 
of  the  one  conveying  such  misrepresentations, 
which  he  would  not  make  were  it  not  for 
such  misrepresentations  and  fraud,  then  such 
a  will  is  procured  by  undue  Influence  and 
ought  to  be  set  aside.' 

"Nineteenth,  modified  as  I  shall  now  give 
It:  'In  considering  the  question  whether  or 
not  undue  Influence  was  exercised  over  the 
testator,  John  H.  Bean,  by  his  son  Elmore 
J.  Bean,  you  have  a  right  to  take  Into  con- 
sideration all  the  testimony  shows  In  regard 
to  the  relations  between  Elmore  and  bis  fath- 
er and  their  manner  of  living  together  during 
the  testator's  last  years,  the  extent  to  which 
Elmore  had  charge  of  the  money,  and  the 
testator's  confidence  In  and  reliance  upon  El- 
more In  their  mutual  dealings  and  In  the 
testator's  business  transactions  with  others, 
the  relations  between  the  other  children  and 
their  father  from  time  to  time,  and  all  the 
other  facts  and  circumstances  bearing  upon 
the  conduct  of  Elmore  and  his  relations  with 
his  father  which  would  enable  you  to  de- 
termine this  question.' 

"Twentieth:  *Tou  should  also  take  Into 
consideration  the  mental  and  physical  condi- 
tion of  the  testator,  John  H.  Bean,  In  deter- 
mining the  question  of  undue  Influence.  Tou 
have  a  right  to  consider  whether  or  not  his 
condition  was  such  that  he  could  be  easily  In- 
fluenced or  his  Judgment  changed,  and  also 
all  that  the  testimony  shows.  If  anything.  In 
regard  to  his  being  a  man  who  could  be 
easily  prejudiced,  because  undue  Influence 
may  be  exercised  by  catering  to  the  pre- 
judices of  a  testator  as  well  as  by  unlawful 
persuasion.' 


"The  request  marked  'B'  with  slight  modi- 
fication: 'There  has  been  Introduced  in  evi- 
dence a  paper  which  was  signed  by  all  the 
heirs  subsequent  to  the  death  of  their  father. 
Now  I  Instruct  you  that  It  is  only  proper  for 
you  to  consider  this  paper  In  so  far  as  it 
may  aid  you  (if  it  aids  you  at  all)  in  de- 
termining the  questions  of  the  competency  of 
John  H.  Bean  to  make  the  will,  and  whether 
or  not  be  was  unduly  influenced  by  his  son 
Elmore.  The  validity  of  that  agreement,  or 
Its  legal  efTect  between  the  parties  signing  it  is 
not  Involved  In  this  controversy,  andyou  should 
not  consider  It,  except  so  far  as  It  may  tend 
to  throw  light  on  the  questions  submitted  to 
you  on  this  trial  or  aid  you  in  determining  the 
credibility  of  the  witnesses  In  the  case.' 

"If  you  are  satlsfled,  under  the  instructions 
which  I  have  given,  that  the  testator,  John 
H.  Bean,  did  not  have  suflldent  mental  ca- 
pacity to  make  this  will  at  the  time  it  was 
made  and  executed  by  him,  or  if,  having 
such  capacity,  that  he  was  unduly  Influenced 
In  the  making  of  It  by  his  son  Elmore  Bean, 
then  the  will  should  be  rejected,  r^ardless 
of  this  agreement  or  any  agreement  contained 
therein  between  the  parties  to  this  case. 

"I  further  charge  you,  gentlemen,  with 
reference  to  that  portion  of  the  testimony 
which  consists  of  the  opinion  of  witnesses, 
laymen,  and  experts,  as  to  the  mental  com- 
petency of  John  H.  Bean,  that  as  to  laymen, 
unprofessional  witnesses,  the  opinion  of  the 
witnesses  that  the  testator  is  sane,  of  sound 
mind,  is  competent  where  It  appears  that  the 
witness  was  well  acquainted  with  the  testa- 
tor, and  had  never  seen  anything  unusual 
In  his  speech  or  actions;  but  before  a  witness 
can  express  an  opinion  that  the  testator  was 
insane  or  unsound  In  mind,  he  must  testify 
to  something  the  latter  said  or  did  fairly 
tending  to  show  insanity.  Now  all  these  opin- 
ions, whether  given  by  physicians  or  laymen, 
are  advisory  merely.  They  are  not  conclusive 
upon  the  Jury.  Their  weight  depends,  other 
things  being  equal,  upon  the  facts  and  cir- 
cumstances they  relate  as  the  basis  of  the 
opinion  they  express,  or  the  extent,  and  In- 
timacy of  their  acquaintance  with  the  testa- 
tor. That  Is,  they  are  required  to  state  that 
so  that  the  Jury  may  see  what  foundation 
exists  for  the  opinion  they  express,  and  so  be 
better  able  to  judge  of  the  value  as  evidence 
of  their  opinions.  In  this  case  it  is  your  duty 
to  consider  these  opinions,  and  give  them 
Just  such  weight  as  you  think  they  are  fairly 
entitled  to,  and  no  more,  In  connection  with 
•all  the  other  evidence  bearing  upon  the  ques- 
tion of  the  mental  soundness  and  competency 
of  Mr.  Bean  to  make  this  will  at  the  time 
It  was  executed." 

Assignments  of  error  1  to  6,  Inclusive,  re- 
late to  the  action  of  the  court  In  permitting 
laymen  to  express  opinions  as  to  the  mental 
competency  of  the  testator  without  having 
established  a  sufficient  foundation  for  such 
opinions.  Counsel  insist  none  of  the  opin- 
ions allowed  were  admissible,  and  that 
'  this  Is  particularly  true  of  the  opinion  of 
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Fred'  R.  Bean,  dalmlng  hlB  opinion  waa 
based  on  hearsay,  and  not  upon  personal 
knowledge,  citing  Page  t.  Beacb,  134  Mlcb. 
51,  95  N.  W.  981.  The  case  cited  and  the  one 
at  bar  are  quite  dissimilar.  In  the  former 
case,  a  witness  whose  acquaintance  with  the 
testator  was  limited  to  half  an  hour  was  al- 
lowed to  testify  to  his  competency  to  make  a 
will.  In  the  case  at  bar  the  witness  was  re- 
lated to  and  was  well  acquainted  with  the 
deceased.  He  sat  up  nights  with  him  during 
the  winter  of  1809  and  1900,  bad  frequent 
talks  with  him  upon  a  good  many  subjects, 
noticed  that  be  wandered  in  bis  mind  and 
rambled  In  bis  talk.  He  testified :  "It  seems 
to  me  I  noticed  a  change  In  the  old  gentle- 
man's mental  condition  during  the  last  years 
of  his  life.  It  was  more  noticable  after  the 
death  of  bis  niece,  Hattie  Bean,  which  I 
think  was  somffwhere  abont  1898.  I  thought 
the  old  gentlemen  failed  both  physically  and 
mentally  quite  fast."  And,  In  answer  to  the 
question  "during  tbe  years  of  1898  and  1899, 
in  what  condition  was  his  mind  In  your  opin- 
ion?" answered,  "His  mind  seemed  so  weak 
to  me  most  of  the  time."  The  witness  was 
not  asked,  and  did  not  express  any  opinion, 
as  to  the  competency  of  the  testator,  exc^t 
as  it  was  drawn  ont  on  the  cross-examination. 
We  do  not  think  tfaesei  assignments  are  well 
taken. 

Assignments  10  and  20  relate  to  the  legal 
effect  of  the  writing  called  an  agreement  of 
settlement,  signed  soon  after  tbe  death  of 
the  testator.  It  is  claimed  that  by  virtue 
of  this  agreement  contestants  are  estopped 
from  making  the  contest;  counsel  citing  a 
number  of  cases  to  be  found  in  their  brief. 
Upon  tbe  part  of  tbe  contestants,  it  is  said; 
'This  agreement,  it  will  be  observed,  is 
peculiarly  worded,  and  shows  upon  Its  face 
that  it  is  incomplete,  and  provides  as  follows: 
In  case  for  any  reason  this  agreement  is  not 
completed,  then  such  occupation  and  posses- 
sion shall  in  no  manner  confer  any  addition- 
al right  upon  such  occupant.'  Before  tbe 
agreement  was  signed  the  question  was 
asked  Mr.  Townsend,  who  represented  El- 
more, what  that  clause  meant,  and  he  stated: 
'It  means  that,  If  any  of  you  fellows  want 
to  back  out,  you  don't  get  any  title  under 
this  agreement'  The  agreement  was  repudi- 
ated by  the  parties,  and  it  was  not  until  the 
case  reached  the  circuit  court  that  proponent 
sought  to  take  advantage  of  It  In  tbe  pro- 
bate court  tbete  was  no  objection  raised  as 
to  the  right  of  the  contestants  to  contest  the 
will,  and  nothing  was  claimed  for  this  so- 
called  agreement  If  appellant  desired  to 
avail  himself  of  this  agreement,  and  really 
believed  that  it  was  intended  to  be  given 
tbe  effect  claimed  for  at  the  hearing  In  the 
circuit  court,  bis  remedy,  and  his  only  reme- 
dy, was  to  apply  to  a  court  of  equity  to  re- 
strain the  contestants  from  contesting  the  will. 
As  was  said  In  the  case  of  Sburte  v.  Fletcher: 
The  probate  court  would  not  have  power 
to  decree  a  specific  performance  of  tbe  agree- 


ment made  by  tbe  parties,  If  It  was  a  valid 
one,  and  they  refused  to  carry  It  out;  neither 
would  it  have  tbe  power  to  set  aside  tbe 
agreement  if  it  was  invalid.'  Sburte  v. 
Fletcher,  111  BUcb.  81,  99,  69  N.  W.  233." 
The  briefs  of  counsel  do  not  Inform  us  when 
this  question  was  raised  in  the  trial  court. 
We  are  unable  to  say  from  our  examination 
of  the  record,  except  as  we  may  Infer  It 
from  tbe  remarks  of  tbe  trial  Judge  in  dis- 
posing of  the  motion  wblcta  he  did  after  all 
tbe  evidence  was  in.  His  remarks  indicate 
the  question  was  not  raised  until  tbe  case 
was  near  an  end.  Tbe  testimony  was  very 
conflicting  In  relation  to  tbe  circumstances 
under  which  this  agreement  was  made.  Some 
of  the  witnesses  Insisted  that  Important  facts 
were  withheld  from  them,  which  good  faith 
made  it  the  duty  to  disclose  before  tbe  agree- 
ment was  signed,  and  that  It  would  not 
have  been  signed  If  the  facts  had  been  dis- 
closed. We  do  not  think  it  was  error,  imder 
all  the  circumstances  shown  by  tbe  record, 
to  refuse  to  bold  that  tbe  agreement  was 
a  bar  to  contesting  the  will. 

The  twelfth,  tblrty-flrst,  thirty-second,  an<i 
thiriy-fonrth  assignments  raise  the  question 
whether  tbe  declarations  of  one  of  two  dev- 
isees are  admissible  to  show  undue  Influ- 
ence or  mental  Incompetency  where  the  other 
devisee  Is  contesting  tbe  will.  Oounsel  con- 
tend such  declarations  are  not  admissible. 
and  cite  the  cases  of  O'Connor  v.  Madison. 
98  Mich.  183.  57  N.  W.  105,  and  In  re  Estate 
of  Le  Fevre,  102  Mich.  569,  61  N.  W.  3.  In 
O'Connor  v.  Madison,  supra,  the  writer  of 
tbe  opinion,  speaking  for  the  court,  said: 
"We  think  that  tbe  rule  does  not  extend  to 
cases  where  there  are  several  Interested  in 
sustaining  tbe  will  as  in  this  case"— clear- 
ly recognizing  by  Implication  that  If  but  one 
person  was  interested  in  sustaining  the  will, 
his  admissions  might  be  shown,  and  such 
we  understand  to  be  tbe  rule.  See  In  re 
Estate  of  Lambie,  97  Mich,  at  page  54,  56 
N.  W.  223,  and  the  many  cases  cited.  In 
tbis  case  the  only  person  who  desires  the 
win  to  be  sustained,  and  who  will  profit  by 
having  it  sustained.  Is  Elmore  Bean.  One 
of  the  first  witnesses  offered  on  tbe  part  of 
the  proponent  was  Elmore  Bean,  who,  In 
response  to  questions  put  to  bim  by  bis 
counsel,  testified:  "I  have  never  said  any- 
thing to  father  to  prejudice  btan  against  the 
other  children.  I  never  advised  him  as  to 
tbe  disposition  of  bis  property.  I  never 
'knowingly  attempted  to  exercise  any  influ- 
ence over  my  father  to  the  detriment  of  my 
brothers  or  sister."  We  think  the  testimony 
of  his  admissions  was  clearly  competent 

The  thirteenth  and  fourteenth  assignmenta 
of  error  relate  to  permitting  Slnkler  Bean 
to  testify  to  statements  made  by  tbe  pro- 
bate judge  when  the  apt^lication  to  appoint 
a  guardian  for  the  testator  failed.  These 
proceedings  were  bad  shortly  before  the  last 
will  was  drawn.    The  projmnenta  introduced 
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tbem  In  eridence,  and  had  the  probate 
judge  Bwom  against  the  objection  of  the 
contestants,  who  stated  they  were  willing 
to  concede  the  proceedings  were  commenced 
In  probate  court  and  an  order  made  dis- 
posing of  them.  The  object  of  Introducing 
this  testimony  on  the  part  of  the  proponent 
was  twofold:  First,  to  show  why  testator 
changed  his  will,  giving  nothing  to  the  chil- 
dren who  Instituted  the  guardianship  pro- 
ceedings; and,  second,  to  show  that  these 
proceedings  failed  after  a  Judicial  inquiry, 
and  to  have  the  Jury  Infer  therefrom  that 
they  failed  because  the  probate  Judge  found 
as  a  matter  of  fact  that  John  H.  Bean  did 
not  need  a  guardian  but  was  competent  to 
do  bis  own  business.  It  was  the  claim  of 
contestants  that  it  did  not  fail  for  any  such 
reason,  but  that,  after  the  probate  Judge  had 
announced  that  be  thought  a  guardian  ought 
to  be  appointed,  and  advised  the  children  to 
agre«  upon  some  one,  then  Elmore  made 
such  promises  in  relation  to  the  future  care 
of  his  father  that  it  was  agreed  the  guardian- 
ship proceedings  should  be  dismissed.  Under 
this  situation  we  do  not  think  It  error  to 
admit  the  testimony. 

The  fifteenth  and  sixteenth  assignments  of 
error  relate  to  testimony  drawn  out  on  the 
cross-examination  of  Orove  H.  Wolcott,  a 
lawyer,  who  was  ofTered  as  a  witness  by  the 
proponent,  who  testified  to  a  conversation 
be  had  with  the  testator  In  the  summer  of 
1899  In  relation  to  instituting  proceedings 
to  enjoin  certain  mill  owners  from  maintain- 
Ing  a  dam  that  testator  thought  injured  him, 
which  conversation  resulted  in  an  injunction 
bill  being  drawn.  The  witness  testified:  "I 
thought  Mr.  Bean  understood  what  he  was 
doing.  I  had  no  doubt  about  that.  He 
understood  that  he  wanted  this  bill  filed 
to  enjoin  them  from  Iceeplng  their  water 
upon  the  land,  and  I  should  have  had  him 
swear  to  it  without  any  hesitation.  Mr. 
Miner  and  I  went  to  his  place,  and  he  re- 
fused to  sign  It,  giving  the  reason  that  Mr. 
Miner  was  Just  as  much  interested  as  he 
was,  and  Mr.  Miner  ought  to  go  ahead  with 
it,  that  he  had  either  tallied  with  the  boys 
or  would,  and  let  us  Icnow  the  following  Mon- 
day. •  •  •  Mr.  Bean  would  have  had 
to  have  been  sworn  before  signing  the  bill. 
I  read  the  bill  over  to  him,  and  it  would 
have  been  necessary  for  htm  to  have  sworn 
that  the  bill  bad  been  read  to  him  and  be 
heard  it,  as  it  was  an  injunction  bill;  that 
he  knew  the  contents.  I  thought  he  had 
sufficient  capacity  to  make  that  oath  when 
we  went  out  there.  Afterwards  my  confi- 
dence was  somewhat  impaired,  but,  if  be 
had  sent  it  in  the  next  day  sworn  to,  I  would 
have  gone  on  with  the  case.  He  could  not 
have  Intelligently  made  the  oath  without 
understanding  the  contents  of  tiie  bill."  On 
the  cross-examination  the  following  occurred: 
"Q.  Now,  Mr,  Wolcott,  do  you  think  he 
bad  sufiicient  mind  to  make  an  intelligent 


disposition  of  bis  property,  naming  liis  dif- 
ferent items  of  his  property  and  location,  and 
the  fact  that  he  had  five  children,  from  his 
condition  that  you  found  him  tliat  day?  A. 
I  would  have  some  doubt  in  my  mind  upon 
that  proposition.  Q.  I  want  to  ask  you 
whether  or  not,  in  your  Judgment,  It  would 
require  a  greater  degree  of  mental  capacity 
to  make  such  a  will  than  to  sign  such  a  bill  as 
has  been  Introduced  here?  A.  Why,  it  would 
in  my  opinion."  It  is  very  clear  that  the 
purjwse  of  the  proponent  In  offering  this 
testimony  was  to  have  the  Jury  infer  that 
this  practicing  lawyer  thought  the  testator 
was  competent  to  execute  this  legal  docu- 
ment, and  also  to  infer  that,  if  he  was  com- 
petent to  do  that,  he  was  competent  to  make 
a  will.  It  was  not  a  question  of  expert  evi- 
dence as  argued  by  counsel  In  their  brief, 
but  is  one  of  whether  it  was  proper  cross- 
examination  of  a  witness.    We  think  it  was. 

The  seventeenth  assigrnment  of  error  re- 
lates to  the  refusal  of  the  court  to  give  pro- 
ponent's fourth  request,  as  follows:  "If  you 
find  from  the  evidence  that  John  H.  Bean 
told  Mr.  Townsotd  to  draw  the  bill  as  it 
was  drawn,  and  at  the  time  he  told  him, 
and  wh«i  he  executed  it,  he  knew  what  he 
was  doing  and  recalled  to  his  mind  at  the 
time  his  property  and  his  children  and  their 
claims  upon  blm,  then  you  will  sustain  the 
will  so  far  as  the  question  of  mental  com- 
petency Is  concerned."  Counsel  say:  "This 
request  to  charge  was  based  upon  tb« 
case  of  Spencer  v.  Terry's  Estate,  127  Mlcli. 
425,  86  N.  W.  998,  and  was  a  correct  state- 
ment of  the  law  as  expounded  in  that  case 
and  should  have  been  given."  A  reference 
to  the  case  will  show  the  request  omitted 
the  following  very  Important  elemoit:  "That 
he  had  sufficient  mental  capacity  to  under- 
stand the  business  in  which  he  was  engaged, 
to  know  and  understand  the  extent  and  value 
of  his  property,  and  bow  he  wanted  to  dis- 
pose of  it,  and  to  keep  those  facts  in  his 
mind  long  enough  to  dictate  bis  will  without 
prompting  from  others."  A  reference  to  the 
general  charge  will  also  show  the  subject  was 
fully  covered. 

The  eighteenth  assignment  of  error  la 
based  upon  ttie  refusal  to  give  proponenrs 
sixth  request:  "If  you  find  from  the  evidence 
that  Mr.  Bean  omitted  his  daughter  Gelinda 
and  his  eons  Nolan  and  Sinkler  from  his 
will  because  of  their  attempt  to  put  blm 
under  a  guardian,  then  you  should  not  regard 
such  omissions  as  reflecting  upon  his  com- 
petency." Counsel  say:  "We  submit  that  the 
efforts  of  his  children  to  have  the  testator 
placed  under  the  guardianship,  as  disclosed 
by  the  record,  furnished  an  adequate  motive 
for  omitting  them  from  his  last  will."  The 
question  of  adequate  motive  was  not  a  ques- 
tion of  law,  but  was  one  of  fact  to  be  decided 
by  the  Jury  under  proper  instructions,  which 
we  think  were  proi>erly  given  them  upon  that 
subject. 
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Brror  to  assigned  as  follows:  "The  court 
submitted  to  the  jury  three  alleged  lusane 
delusions  of  the  testator,  viz.:  First,  that  tils 
son  Nolan  C.  Bean  was  a  dissolute  man  who 
neglected  his  young  children  and  had  no  re- 
gard for  hte  father  and  was  only  waiting 
for  his  father  to  die  to  get  some  of  his  estate; 
second,  that  tals  son  Slnkler  Bean  had  dealt 
dishonestly  with  him,  had  cheated  blm  out 
«f  his  share  of  the  crops  grown  on  the  land 
wliich  Sinkler  worlied  on  shares,  was  owing 
blm  a  large  amount  of  money  and  would  not 
pay  blm,  and  was  scheming  to  get  hie  proper- 
ty; third,  that  bis  son-in-law,  Louis  Culver, 
luis  sold  certain  cattle  belonging  to  Mr.  Bean 
wlttaont  his  authority  and  refused  to  turn 
over  the  proceeds  to  him  and  was  trying  to 
cheat  blm  out  of  their  value,  and  that  bis 
daogliter  Celinda,  wife  of  Louis  Culver,  bad 
taken  her  husband's  part  in  that  matter  and 
was  aiding  him  in  carrying  out  that  scheme." 
It  is  argued  there  is  no  testimony  to  show 
these  were  insane  delusions,  as  the  testimony 
shows  they  were  not.  This  portion  of  the 
charge  should  be  read  In  connection  with  Its 
context.  The  contestants  had  shown  beyond 
any  i)08sible  controversy  that  the  testator  did 
entertain  many  delusions  that  had  no  basis 
«f  fact.  They  also  claimed  that  he  entertain- 
ed delnslons  in  relation  to  bis  sons  Nolan 
and  Slnkler  and  his  son-in-law  Mr.  Culver 
that  were  wholly  unwarranted.  They  gave 
testimony  ttoding  to  establish  their  claim. 
It  was  the  purpose  of  this  portion  of  the 
charge  to  limit  the  Jury  in  their  delibera- 
tions to  a  consideration  of  the  testimony 
bearing  upon  the  alleged  insane  delusions 
that  were  germane  to  the  subject  of  inquiry. 
The  learned  judge  was  careful  to  abstain 
from  expressing  any  opinion  as  to  the  evi- 
dence itself.  When  the  portion  of  the  charge 
'quoted  Is  read  in  connection  with  the  rest  of 
It  we  think  it  a  very  proper  presentation  of 
the  law  upon  that  subject. 

As  to  the  other  assignments  of  error,  we 
have  examined  them  carefully,  and  must  con- 
tent ourselves  with  saying  we  think  they 
are  not  well  taken.  The  case  was  very 
carefully  tried  by  able  counsel.  It  was  im- 
partially submitted  to  the  jury  in  a  charge 
of  exceptional  clearness.  The  Jury  reached 
a  result  fully  justified  by  the  testimony 
<rfrered  on  the  part  of  the  contestants. 

Jndgment  should  be  affirmed. 

OSTRANDEB,  J.  I  do  not  agree  to  the 
disposition   made  by   Mr.   Justice    MOORB: 

1  Of  the  questions  raised  by  the  appellant 
concerning  the  alleged  Insane  delusions  of 
the  testator.  Counsel  for  proponent  request- 
ed the  court  to  charge  the  Jury  in  manner 
following:  "Nineteenth:  I  charge  you  that 
there  is  no  evidence  In  this  case  that  Mr. 
Bean  had  any  insane  delusion  with  reference 
to  imy  of  his  children.  •  •  •  Twenty- 
first:  I  charge  yon  that  there  is  no  evidence 
in  this  case  from  which  you  would  be  war- 
ranted hi  finding  that  the  provisions  of  the 


will  of  John  H.  Bean,  or  any  of  them,  were 
affected  by  any  of  the  alleged  lusane  delu- 
sions introduced  in  evidence."  The  twenty- 
second  request  preferred  by  counsel  for  pro- 
ponent was  given,  as  follows:  "Mere  unrea- 
sonable prejudice  against  the  children  omit- 
ted from  his  will  would  not  render  Mr.  Bean 
incompetent  to  make  the  will."  He  also 
said  to  the  jury:  "Delusions  upon  particular 
subjects  do  not  render  a  man  Incompetent  to 
make  a  will  unless  they  affect  the  provisions 
of  th*  will.  If  therefore  you  should  find 
tbat  geatxaUj  Mr.  Bean  was  possessed  of 
delusions  as  to  certain  subjects,  such  as 
buying  a  church,  seeing  Milwaukee  from  Chi- 
cago, seeing  a  village  40  miles  away,  or  any 
other  delusions.  If  you  should  find  they  ex- 
isted, you  should  not  on  account  of  those  de- 
lusions find  that  he  was  Incompetent  to 
make  the  will  in  question,  unless  you  further 
find  that  such  delusions  affected  the  pro- 
visions of  the  will."  Statements  like  the 
foregoing,  made  in  connection  with  those  set 
out  In  the  opinion  of  Justice  MOORE  In 
which  attention  of  the  Jury  to  directed,  or 
limited,  to  alleged  particular  delusions,  af- 
fecting particular  children,  were  calculated 
to  accentuate  and  to  invite  attention  to  such 
particular  alleged  delusions.  The  court  left 
It  for  the  jury  to  determine  whether  or  not 
the  particular  delusions  as  to  the  particular 
children  existed,  saying  to  them  tbat  if 
they  found  from  the  evidence  that  the  sup- 
posed facts  had  no  real  existence  except  in 
the  imagination,  perverted,  of  Mr.  Bean,  and 
that  Mr.  Bean's  belief  in  them  was  against 
all  evidence  and  probability,  and  tliat  Mr. 
Bean  acted  upon  the  assumption  that  they 
were  true  and  in  his  will  disinherited  Ce- 
linda, Slnkler,  and  Nolan  for  that  reason, 
then  the  will  should  not  be  allowed  to  stand. 
The  court,  in  my  opinion,  correctly  stated 
the  rule;  but  it  is  one  which,  applied  to  the 
testimony  in  the  case,  required  that  the 
whole  subject  should  be  withdrawn  from 
the  consideration  of  the  jury,  because  the 
record  negatives  the  idea  tbat  either  of  the 
alleged  delusions,  to  which  the  attention  of 
the  jury  was  thus  called,  rested  only  in  the 
imagination,  perverted,  of  the  testator.  The 
question  is  not  whether,  weighing  the  evi- 
dence for  and  against  claims  preferred  by 
the  parties,  the  father  or  the  child  made  the 
better  showing  of  real  right  If  it  to  once 
conceded  that  there  to,  as  to  the  fact  which 
is  the  subject  of  alleged  delusion,  a  real  con- 
troversy, no  mere  preponderance  of  evidence 
or  of  reason  is  sufficient  to  support  an  in- 
quiry into  the  sanity  of  one  reaching  and  de- 
claring a  conclusion  or  a  belief  concerning 
the  merits  of  the  controversy.  The  record 
clearly  shows  that  as  to  the  second  and 
third  matters  of  alleged  delusion  to  which 
the  attention  of  the  Jury  was  called,  the  con- 
clusions said  to  have  been  reached  by  the 
father  were  based  upon  real,  and  not  imagin- 
ary, facts.  The  differences  between  the  par- 
ties were  such  that  if  concerning  them  a 
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claim  were  presented  either  by  the  sarrlvon 
or  by  the  estate,  the  testimony  of  the  son  and 
the  son-in-law,  referred  to,  would  of  neces- 
sity be  Inadmissible  to  establish  the  truth  of 
the  controversy.  As  to  the  first  matter,  I  do 
not  understand  how  it  can  be  determined 
that  the  opinion  of  a  father  that  a  son  has 
no  regard  tor  him,  and  is  waiting  for  him  to 
die  in  order  to  get  a  portion  of  his  estate, 
can  be  said  to  have  no  foundation  in  fact  and 
to  be  the  result  of  Insane  delusion,  except  it 
may  be,  in  cases  where  relations.  Induced  by 
a  lifetime  of  dutiful  conduct  on  the  one  side 
and  of  continued  and  known  affection  on  the 
otho*,  are  suddenly  and  without  known  cause 
Interrupted  and  succeeded  by  an  attitude  on 
the  part  of  the  father  utterly  inconslstoit 
with  past  conduct.  See  Haines  ▼.  Hayden, 
95  Mich.  382,  54  N.  W.  911,  36  Am.  St  Rep. 
see;  Riyard  v.  Rlvard,  100  Mich.  08,  66  N.  W. 
681,  63  Am.  St  Rep.  666.  It  must  be  borne 
in  mind  that  the  father,  in  cases  like  the 
one  before  us,  is  not  a  party  to  the  post  mor^ 
tern  trial  of  the  soundness  of  his  opinions, 
and  that  the  reasons  for  the  opinions  of  men 
of  advanced  age  lie,  very  often,  far  behind 
the  expression  of  those  opinions.  The  court 
should  have  charged  the  Jury  as  requested  on 
the  part  of  the  proponent  As  it  was  claimed 
4m  the  part  of  the  contestants  that  the  will 
was  invalid  because  the  said  alleged  insane 
delusions  operated  to  their  disadvantage,  and 
a  general  verdict  was  taken.  It  cannot  be 
held  that  the  error  committed  in  submitting 
the  matter  to  the  jury  was  not  prejudicial. 

2.  Testator  made  two  wills.  It  is  the  last 
will  which  is  In  question  here.  After  his 
death,  all  of  his  heirs  at  law  executed  and  ac- 
knowledged an  instrument  of  which  the  fol- 
lowing is  a  copy: 

"Whereas,  in  his  lifetime  John  H.  Bean 
made  two  wills,  both  of  which  are  In  exist- 
ence, disposing  of  all  his  earthly  effects; 
and  whereas,  the  last  of  said  wills  gave 
everything  of  which  he  died  seised  to  Elmore 
J.  Bean  and  John  C.  Bean;  and  whereas, 
there  is  dissatisfaction  among  the  other  heirs 
of  said  John  H.  Bean  over  the  terms  of  said 
last  will  and  testament;  and  whereas,  some 
of  the  heirs  of  John  H.  Bean  claim  that  the 
first  of  said  wills  in  point  of  date  should  be 
declared  the  last  will  and  testament  of  John 
H.  Bean:  Now,  therefore.  It  is  hereby  mut- 
ually agreed  by  and  between  Cellnda  .S.  Cul- 
ver, John  C.  Bean,  Sinkler  C.  Bean,  Elmore 
J.  Bean,  Nolan  S.  Bean,  ail  the  heirs  of  said 
John  H.  Bean,  deceased,  that  both  of  said 
wills  shall  be  filed  in  the  office  of  the  judge 
of  probate  for  Jackson  county,  and  that  the 
later  of  said  wills  shall  be  probated,  but  that 
all  of  the  property  of  said  John  H.  Bean 
shall  be  finally  distributed  according  to  the 
provisions  of  said  first  will  and  testament 
except  that  John  C.  Bean  shall  have  a  deed 
of  a  strip  of  land  ninety-eight  (08)  feet  wide 
east  and  west,  and  eight  (8)  rods  deep  on  the 
south  side  of  Mason  street.  In  the  city  of 
Jackson,  Michigan,  on  block  sixty-seven  (67) 


of  Ford's  addition  to  the  city  of  Jackson,  in- 
cluding the  east  two  houses  on  said  street 
in  addition  to  what  the  said  former  will 
gives  him.  and  whoever  under  said  earlier 
will  gets  said  strip  of  land  shall  receive  that 
much  less,  and  within  ten  days  after  the  ad- 
mission of  probate  of  said  later  will  Elmore 
J.  Bean  and  John  C.  Bean  shall  make  any  and 
all  conveyances  necessary  to  carry  out  the 
provision  of  this  agreement.  It  is  further 
agreed  that  the  property  which  eventually, 
under  this  agreement  is  to  go  to  the  respec- 
tive heirs,  shall  and  may  be  taken  and  oc- 
cupied from  this  date,  the  same  as  though 
this  agreement  was  now  completed,  and  in 
case,  for  any  reason  this  agreement  is  not 
completed,  then  such  occupation  and  posses- 
sion shall  In  no  manner  confer  any  addition- 
al right  upon  such  occupant 

"Witness  our  hands  and  seals  this  2dth 
day  of  June,  A.  D.  1901.  Cellnda  S.  Culver. 
John  C.  Bean.  Sinkler  C.  Bean.  Elmore  J. 
Bean.    Nolan  S.  Bean. 

"In  presence  of  Chas.  B.  Townsend,  Maud 
R.  Rogers. 

"State  of  Michigan,  County  of  Jackson — ss.: 
On  this  29th  day  of  June,  A.  D.  1001,  person- 
ally appeared  before  me,  Cellnda  S.  Culver, 
John  C.  Bean,  Sinkler  C.  Bean,  Elmore  J. 
Bean,  to  me  known  to  be  four  of  the  five 
heirs  at  law  of  John  H.  Beau,  deceased,  and 
each  acknowledged  that  he  signed  the  fore- 
going agreement  of  his  own  free  "will  and  ac- 
cord and  for  the  purpose  therein  mentioned. 
Chas.  E.  Townsend,  Notary  Public,  Jacksou 
County,  Mich. 

"State  of  Michigan,  County  of  Van  Boren 
— 88.:  On  this  2d  day  of  July,  1001,  person- 
ally apjieared  before  me,  Nolan  S.  Bean,  to 
me  known  as  one  of  the  five  heirs  at  law  of 
John  H.  Bean,  and  acknowledged  that  he 
signed  the  foregoing  agreement  of  his  own 
free  will  and  accord.  C.  W.  Dayton,  Jus- 
tice of  the  Peace." 

This  writing  was  prepared  after  a  confer- 
ence t>etween  counsel  representing  the  heirs. 
The  proposition  was  made  by  the  contesting 
heirs.  It  was  executed  by  all  excepting  No- 
lan, at  Jackson,  and  was  sent  to  him  for  ex- 
ecution at  his  home.  If  any  use  was  at- 
tempted to  be  made  of  this  agreement  upon 
the  hearing  in  probate  court  it  does  not  ap- 
pear. In  the  brief  of  counsel  for  contestants, 
it  is  asserted  that  no  objection  was  made  iu 
probate  court  to  the  contesting  of  the  will 
and  nothing  there  claimed  for  this  agreement. 
In  the  circuit  court,  after  Identification  of 
the  paper,  and  after  Its  history  had  been  giv- 
en by  the  first  witness  sworn,  the  paper  was 
put  In  evidence;  the  record  also  disclosing 
the  following  action:  "The  postponed  ques- 
tion with  regard  to  the  written  agreement 
as  a  bar  to  the  suit  was  then  taken  up,  and 
argued  at  length  by  counsel  for  proponent. 
Upon  Mr.  Price  rising  to  reply,  the  court 
said:  The  Court:  'I  don't  think  I  need 
to  delay  you  in  the  matter  any  further.  Mr. 
Price.    The  question  presented  Is  certainly  it 
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Tery  grave  one,  and  I  dispose  of  It  for  the 
present  bb  though  It  were  raised  In  a  timely 
manner  so  far  as  the  trial  here  Is  concerned ; 
that  la  to  aay,  that  It  was  raised  as  soon  as 
the  contestants  attempted  to  do  anything  in 
the  case  here.  There  Is  grave  donbt  in  my 
mind  whether  In  this  proceeding  the  court 
can  try  that  question.  I  keep  in  mind  the 
fact  that  onr  dedslona,  in  harmony  with 
many  other  Jurisdictions,  favor  the  settle- 
ment of  estates  t^  the  heirs.  Indeed  our  own 
courts  go  as  far  as  most  courts  do  In  that  di- 
rection. If  we  take  up  that  question  and 
try  It  out,  Involving  the  hearing  of  testi- 
mony, all  the  testimony  that  might  be  per- 
tinent to  determine  whether  or  no  this  agree- 
ment was  actnally  made,  whether  the  parties 
made  It  freely,  and  whether  It  was  proceed- 
ed under,  whether  or  not  It  was  under  the 
facts  shown  as  Incident  to  it  It  was  s  valid 
agreement,  and  as  has  been  suggested  by  Mr. 
Price,  perhaps  other  fields  would  be  open  to 
testimony,  as  to  whether  or  not  It  was  enter- 
ed upon  In  good  faith,  and  being  carried  oat 
In  good  fUth.  Now,  all  that  would  certainly 
be  something  that  we  are  not  accustomed  to 
In  determining  the  qnestion  of  the  validity 
of  a  will.  I  am  not  saying  that,  because  the 
qnestion  might  be  a  tronblesome  or  Involved 
one,  the  court  should  hesitate  to  take  It  up 
if  it  were  properly  here.  I  am  only  speaking 
of  It  to  indicate  that,  if  I  may  take  the  ex- 
pressions of  counsel  for  anything,  there  would 
be  a  good  deal  of  a  contest  with  reference  to 
the  validity  of  this  agreement,  and  a  good 
deal  of  evidence  which  the  court  has  not  now 
before  It,  so  that  I  hesitate  to  hold  so  as  to 
dispose  of  the  case  that  the  contest  cannot 
be  made  by  these  contestants  because  of  this 
agreement  Now,  there  is  another  thing 
about  It.  The  trial  of  this  preliminary  ques- 
tion would  be  an  involved  and  expensive  de- 
partment of  the  case.  We  are  at  present 
well  along  with  the  trial  of  the  other  ques- 
tions raised  by  the  contestants.  Now,  we 
can  all  see  that,  if  the  verdict  should  be  in 
favor  of  the  proponent,  this  question  so  far 
as  this  trial  Is  concerned  would  have  no 
significance,  but  only  be  appropriate  for  con- 
Bldeitttlon  and  have  any  vital  force  if  the  con- 
testants should  succeed.  Now,  here  is  a  very 
expensive  and  prolonged  trial,  and  courts 
■re  obliged  to  take  common-sense  view  of 
things,  and  In  doubtful  situations  to  give  such 
a  direction  to  the  subjects  considered  as  to 
make  saving  to  the  parties  and  the  public 
as  much  as  possible.  So  far  as  this  question 
now  presented  to  me  it  could  be  as  well  and 
properly  and  fully  presented  upon  a  motion 
for  a  new  trial  in  case  of  a  verdict  In  favor 
of  the  contestants.  If  the  proponent  should 
prevail,  as  has  l)een  said,  we  would  have  a 
condition  which  would  make  the  question  of 
no  significance  so  far  as  this  trial  is  concern- 
ed. Now  I  think  that,  in  view  of  all  the 
dicnmstances,  the  better  ruling  for  me  to 
make  to  dlq>08e  of  it  is  to  decline  to  arrest 
tbe  trial  and  hold  that  the  defendants  can 


proceed  no  farther  and  direct  a  verdict  for 
proponent,  as  I  would  have  to  do  in  that  sit- 
uation for  this  reason;  and  that  will  be  the- 
holding.'    BxcepUon  noted  by  Mr.  Blair." 

Tbe  court,  upon  this  subject,  said  to  the 
Jury:  **There  has  been  introduced  In  evi- 
dence a  paper  which  was  signed  by  all  the 
heirs  subsequent  to  the  death  of  tbelr  father. 
Now,  I  instruct  you  that  it  Is  only  proper  for 
you  to  consider  this  paper  in  so  far  as  it  may 
aid  yon  (if  it  aids  you  at  all)  in  determining 
the  questions  of  the  competency  of  John  H. 
Bean  to  make  the  will,  and  whether  or  not  he 
was  unduly  Influenced  by  his  son  Elmore. 
The  validity  of  that  agreement,  or  its  legal 
effect  between  the  parties  signing  it  Is  not 
Involved  In  this  controversy,  and  you  should 
not  consider  It  except  so  far  as  it  may  tend 
to  throw  light  on  tbe  questions  submitted 
to  yon  on  this  trial  or  aid  you  in  determining 
the  credibility  of  the  witnesses  In  the  case." 

I  do  not  understand  that  this  agreement 
was  repudiated  by  Elmore  Bean.  To  probate 
the  will  Is  to  perform  tbe  agreement  Cer- 
tainly, it  was  on  his  behalf  that  tbe  agree- 
ment was  offered  In  evidence  at  the  trial, 
and  It  was  urged  that. the  effect  of  It  was 
to  estop  contestaiits  from  making  any  de- 
fense to  tbe  probating  of  the  will.  Nor  do 
I  agree  to  the  proposition  that  proponent  If 
he  desired  the  agreement  to  have  effect,  must 
seek  the  aid  of  a  court  of  equity  to  restrain 
contestants  from  objecting  to  the  probate  of 
the  will.  The  case  of  Shurte  v.  Fletcher, 
111  Mlcb.  Si,  98,  89  N.  W.  288,  is  not,  in  my 
Judgment  autbority  for  such  a  proposition. 
In  that  case,  a  bill  had  been  filed  to  set  aside 
certain  conveyances  made  In  settlement  of 
an  estate  pursuant  to  a  writing  in  the  form 
of  a  deed,  by  the  terms  of  which  all  of  the  es- 
tate was,  by  the  parties  Interested,  conveyed 
to  a  trustee,  to  be  by  him  partitioned  and 
divided.  Afterwards,  and  after  conveyances 
had  been  made  pursuant  to  the  trust  deed, 
petition  was  made  to  the  probate  court  for 
appointment  of  an  administrator  of  the  es- 
tate, and  such  appointment  was  refused  at 
the  hearing  because  the  estate  had  been  set- 
tled. It  was  urged  in  the  court  of  chancery 
that  this  ruling  and  action  of  the  probate 
court  was  res  adjudlcata  the  validity  of  the 
agreement  made  by  the  heirs.  Tbia  court 
held  otherwise,  saying:  "The  probate  court 
would  not  have  power  to  decree  a  specific 
performance  of  tbe  agreement  made  by  tbe 
parties,  if  It  was  a  valid  one,  and  they  re- 
fused to  carry  it  out;  neither  would  it  have 
the  power  to  set  aside  the  agreement  and 
cancel  It  if  it  was  Invalid." 

No  qnestion  of  specific  enforcement  of  the 
agreement  is  Involved  here.  It  Is  possible 
that  In  a  given  case  complete  eftect  cannot 
be  given  to  a  contract  because  the  court  In 
which  tbe  case  Is  pending  has  not  complete 
Jurisdiction.  Assuming  tbe  validity  of  tbe 
agreement  in  question,  it  Is  In  terms  one  not 
to  contest  the  probate  of  the  will  here  pre- 
sented.   No  reason  Is  apparent  for  holding 
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that  the  clrcntt  court  Is  without  power  to 
give  the  Instrument  effect  for  this  pnrpose. 
A  covenant  not  to  sue,  the  covenantee  being 
sole  debtor,  may  always  be  pleaded  In  bar  of 
the  action.  So,  If  there  are  several  debtors 
In  whose  favor,  jointly,  the  covenant  runs, 
such  a  plea  may  be  traversed.  In  the  case 
before  us  there  is  produced  and  pat  In  evi- 
dence an  agreement  executed  by  all  the  par- 
ties In  Interest.  In  terms  it  is  an  agreement 
to  have  done  the  precise  thing  which  pro- 
ponent is  seeking  to  do,  and  which  the  other 
parties  are  seeking  to  prevent.  Is  the  trial 
court  without  power  to  discover  the  validity 
and  determine  the  effect  of  the  agreement? 
Instead  of  saying  that  proponent  should  ap- 
ply to  equity  to  enforce  the  agreement,  why 
may  it  not  be  as  well  said  that  contestants 
should  apply  in  that  form  to  set  It  aside,  if 
for  any  reason  it  Is  considered  to  be  invalid? 
It  should  not  be  supposed  from  what  Is  here 
said  that  consideration  is  given  to  any  ques- 
tion involving  the  construction  of  the  agree- 
ment or  the  effect  of  the  parol  testimony  of- 
fered concerning  it  I  am  concerned  only  in 
resolving  the  doubt  expressed  by  the  trial 
judge.  In  my  opinion,  the  court  should  have 
proceeded  to  a  determination  of  the  validity 
of  the  agreement  and  Its  effect  for  the  pur- 
pose for  which  It  was  introduced. 

For  the  reasons  stated,  I  think  the  judg- 
ment should  be  reversed,  and  a  new  trial 
granted. 

McALVAY,  GRANT,  and  HOOKER,  JJ., 
concurred  with  OSTRANDER,  J. 

MONTGOMERY,  J.  I  concur  in  the  re- 
versal on  the  second  ground  stated  in  the 
opinion  of  Mr.  Justice  OSTRANDER. 


WEAVER  V.  RICHARDS. 
(Supreme  Ckturt  of  Michigan.     July  8,  1906.) 

1.  ■Vbrdob  and  PnacHASEB  —  Cohtbact  to 
Convey— Merchantable  Titlic. 

Under  a  contract  to  convey  land,  the  ven- 
dor is  bound  to  convey  to  the  purchaser  a  mer- 
chantable title,  viz.,  one  which  is  unassailable 
on  the  face  of  the  record  as  well  as  in  fact. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purchaser,  IS  245,  246.] 

2.  Bbokkbs— Right   to    Commissions— Fail- 

tJBK  TO  SEI-I^-TITLE  TO  VkNDOB. 

Where  a  sale  of  land,  neKotiated  by  plain- 
tiff for  defendant,  failed  because  the  record  did 
not  show  that  the  defendant  had  acquired  the 
alleged  outstanding  interests  of  two  heirs  in 
the  land,  plaintiff's  right  to  recover  commissions 
was  not  affected  by  the  fact  that  at  the  time 
of  the  purchaser's  refusal  to  accept  title  there 
was  a  will  in  existence  under  which  defendant 
acquired  full  title  to  the  property,  of  which 
will  none  of  the  parties  had  knowledge. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Brokers,  S{  92,  93.] 

S.  Pbincipai.  and  Agent  —  Authobitt  to 
Convey  Land  —  Revocation  —  Death  o» 
Pbincipal. 

A  power  appointing  an  attorney  to  sell  all 
the  property  of  the  estate  of  a  deceased  per- 
son belonging  to  the  signers  of  the  power,  and 


to  receive  and  distribute  the  proceeds,  contain- 
ing an  express  provision  that  it  should  be  ir- 
revocable and  survive  them  if  any  of  the  par- 
ties should  die,  did  not  constitute  a  power- 
coupled  with  an  interest,  and  was  therefore  re- 
voked by  the  death  of  certain  of  the  grantors 
prior  to  the  exercise  of  the  power. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  {{  67-71.1 

Grant  and  Blair,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Emmet  County; 
Frank  Shepherd,  Judge. 

Action  by  John  W.  Weaver  against  George- 
D.  Richards.  From  a  judgment  for  defend- 
ant, plaintiff  brings  error.    Reversed. 

Plaintiff  claims  that  he  procured  a  purchas- 
er for  the  defendant  of  certain  lands  owned 
by  him,  under  an  agreement  that  he,  plalnttCf, 
should  receive  all  the  purchase  price  over  and 
above  $6,000;  that  he  found  a  purchaser  for 
$8,000;  that  the  proposed  purchaser  finally 
refused  to  accept  a  warranty  deed  from  the 
defendant,  because  bis  attorney  advised  him 
that  defendant  had  not  a  marketable  title. 
The  court  directed  a  verdict  for  the  defend- 
ant. Plaintiff  claims  under  a  parol  contract, 
which  he  states  as  follows:  Mr.  Richards- 
stated  to  me — we  had  a  long  talk  at  my  house, 
and  I  was  to  have  all  I  could  realize  over 
$6,000  net  to  Mr.  Richards.  I  says,  'All  right,. 
I'll  go  ahead  and  sell  those  lands.'  And  he- 
says,  'Yon  can  have  all  you  can  realize  over 
$6,000  net'  In  pursuance  of  this  conversa- 
tion, Mr.  Richards  and  I  went  to  Grayling^ 
with  the  deed  for  the  Mlchelson  &  Hanson 
Lumber  Company.  I  went  there  before  this 
time  that  Richards  and  I  went  there  together. 
I  went  down  there  and  made  the  sale  to 
Mlchelson  &  Hanson  Lumber  Company.  The 
price  agreed  to  be  paid  by  them  was  $8,000.'^ 
Three  days  afterwards  defendant  went  to 
Lansing,  paid  all  the  back  taxes  upon  the 
lands,  and  wrote  the  plaintiff  a  letter  author- 
izing him  to  sell  the  lands  on  certain  condi- 
tions named  therein,  which  conditions  plain- 
tiff claims  were  not  in  the  original  parol 
agreement  It  Is  unnecessary  to  state  the 
contents  of  this  letter.  Plaintiff  notified  the 
defendant  of  the  proposed  purchase,  and  di- 
rected him  to  make  a  deed  to  Sailing,  Hanson 
&  Co.,  the  proposed  purchaser  and  grantee. 
Defendant  duly  signed  and  acknowledged 
a  warranty  deed  of  the  lands  to  that  com- 
pany. Plaintiff  and  defendant  then  went  to 
the  office  of  the  company  to  carry  out  the 
sale.  The  officers  were  not  at  home.  The 
deed  was  then  left  at  a  bank,  to  be  delivered 
on  payment  of  the  purchase  price,  $8,000,  o' 
which  $6,000  was  to  go  to  defendant  and 
$2,000  to  plaintiff.  With  the  deed  was  also 
left  an  abstract  of  title.  The  company  snb- 
mltted  the  papers  to  Its  attorney,  who  advised 
It  that  In  bis  opinion,  defendant  was  not 
possessed  of  the  entire  title.  Consequently 
the  sale  was  not  consummated.  The  deed 
made  by  the  defendant  and  left  at  the  bank 
was  returned  indorsed :  "Sale  not  made. 
This  deed  refused  and  returned  to  grantor 
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April  7,  lOOO."  The  tlOe  to  the  lands  for- 
merly was  In  James  Glbb  Ross,  of  Quebec, 
Canada,  who  died  In  October,  1888.  He  was 
at  the  time  believed  to  be  intestate.  An 
administration  was  bad  upon  his  estate.  He 
owned  lands  in  the  county  of  Marquette,  and 
tbe  probate  court  there  determined  that  bis 
heirs  were  two  brothers,  William  and  Frank 
Ross,  each  entitled  to  a  one-third  interest 
In  the  estate :  and  John  Theodore,  Annie,  and 
Frances  Ella  Ross,  children  of  a  deceased 
brother,  each  being  entitled  to  a  one-ninth 
Interest  in  the  estate.  The  defendant  derived 
hig  title  by  conveyances  from  these  heirs. 
^mooK  these  muniments  of  title  were  some 
powers  of  attorney.  Mr.  Alexander,  the  at- 
torney for  Sailing,  Hanson  &  Co.,  testified: 
'1  examined  the  abstract  and  deed.  The 
deed  was  not  delivered  as  a  matter  of  law — 
only  conditional  upon  the  terms  of  agreement 
My  client  desired  me  to  go  to  Sheboygan  and 
examine  the  records  to  verify  the  correctness 
of  the  al>stract  I  did  so,  and  found  that  the 
abstract  was  a  correct  statement  of  the 
condition  of  the  title  as  shown  by  the  records. 
I  reported  to  my  client  that  in  my  Judgment 
Mr.  Richards  did  not  possess  a  record  title 
to  a  one-ninth  undivided  interest  of  Annie 
Ross,  and  an  undivided  one-third  Interest  of 
William  Rosa  •  •  •  My  reason  for  say- 
ing that  there  was  a  question  of  title  Is  be- 
cause I  thought  those  powers  of  attorney,  and 
the  conveyances  under  them,  did  not  convey 
the  Interest  of  William  and  Annie  Ross,  and 
It  was  upon  this  ground  that  I  turned  down 
the  transaction  of  sale.  •  •  •  I  therefore 
reported  to  my  clients  that  In  my  judgment 
Mr.  Richards  did  not  possess  a  record  title 
to  a  one-ninth  undivided  interest  of  Annie 
Ross,  and  a  one-third  interest  of  William 
Ross,  and  that  It  would  not  be  safe  for 
them  to  rely  upon  the  title  to  the  entire  in- 
terest In  the  lands."    ■ 

The  principal  objection  of  the  attorneys  to 
the  title  is  based  upon  an  agreement  and 
power  of  attorney,  executed  by  the  heirs  of 
James  Olbb  Ross,  and  the  fact  that  subse- 
qnent  to  its  execution  and  before  the  sale 
and  conveyance  of  the  land  in  question  by  the 
attorneys  two  of  the  parties,  William  and 
Annie  Ross,  had  died,  and  that  thereby  the 
power  of  attorney  was  revoked,  and  the  deed 
from  the  trustees,  or  attorneys  in  fact  was 
therefore  void.  This  agreement  and  power  of 
ittomey,  executed  In  Quebec,  Canada,  is 
long,  but,  as  the  purport  and  intent  of  that 
Instrument  can  better  be  understood  from  a 
perusal  of  it  In  its  entirety,  we  give  It  In 
foil.    It  reads  as  follows : 

"On  this,  the  fifth  of  the  month  of  October, 
hi  the  year  of  our  Lord  one  thousand  eight 
hundred  and  elghty-elgbt  before  me,  William 
Noble  Campbell,  the  undersigned  notary  pub- 
lic for  the  Province  of  Quebec  In  the  Domin- 
ion of  Canada,  and  residing  In  the  city  of 
Quebec,  personally  came  and  appeared  and 
were  present  William  Ross,  of  the  city  of 
London,    in    England,    E^uire^    merchant, 


Frank  Ross  of  the  Banllene  of  the  city  of 
Quebec.  Esquire,  merchant,  John  Theodore 
Ross,  Esquire,  merchant,  and  Miss  Annie 
Ross,  spinster,  of  the  full  age  of  majority, 
these  two  last  of  the  city  of  Quebec,  the  said 
John  Theodore  Ross  being  a  party  to  these 
presents,  as  well  as  In  his  individual  capacity 
aa  in  his  quality  of  tutor,  duly  appointed  In 
law  to  Miss  Frances  Ella  Ross,  a  minor,  the 
said  William  Ross,  Frank  Ross,  John  Theo- 
dore Ross,  Annie  Ross  and  Frances  Ella  Ross 
being  the  sole  heirs  at  law  of  the  late  Honor- 
able James  Glbb  Ross,  In  his  lifetime  of  the 
city  of  Quebec,  merchant,  and  a  Senator  of 
the  Dominion  of  Canada,  who  departed  this 
life  on  the  first  day  of  October,  Instant,  his 
said  heirs  at  law  being,  to  wit,  his  brothers, 
the  said  William  Ross  and  Frank  Ross,  and 
the  sole  representatives  of  his  brother,  John 
Ross,  in  his  lifetime  of  the  city  of  Quebec, 
Esquire,  merchant  deceased,  namely,  the  said 
John  Theodore  Ross,  Annie  Ross,  and  Frances 
Ella  Ross,  which  said  parties  did,  in  the  pres- 
ence of  me.  the  said  notary,  declare  that  with 
the  view  of  winding  up  and  dividing  among 
themselves  the  estate  of  the  said  Honorable 
James  Olbb  Ross,  they  have  covenanted  and 
agreed,  and  do  covenant  and  agree  among 
themselves  together  as  follows;  that  Is  to 
say: 

"The  said  William  Ross  and  the  said 
Annie  Ross  do  hereby  appoint  and  constitute 
the  said  Frank  Ross  and  John  Theodore  Ross 
to  be  Jointly  and  severally  their  agents  and 
attorneys  irrevocable  in  and  for  the  adminis- 
tration and  winding  up  of  the  said  estate, 
and  the  selling  and  division  of  the  proceeds 
of  the  same,  according  to  law,  with  full  power 
and  authority  for  and  In  the  name  and  on  the 
behalf  of  the  said  William  Ross  and  Annie 
Ross,  or  In  any  leg^al  manner  soever  to  ask, 
demand,  recover  and  receive  of  and  from 
all  and  every  person  or  persons  whom  it  doth, 
shall  or  may  concern,  all  and  every  the  sums 
of  money,  both  principal  and  interest,  costs 
and  charges,  goods,  wares,  merchandise, 
effects  and  things  whatsoever  that  now  is  or 
are,  or  hereafter  shall  or  may  be  anyways 
due,  owing,  payable  or  belonging  to  the  said 
estate,  and  whether  such  moneys  as  aforesaid 
be  due,  by  bill,  bond,  note,  obligation,  account, 
or  under  and  by  virtue  of  any  contract,  deed 
or  Instrument  In  writing,  or  by  operation  of 
law,  or  under  and  by  virtue  of  any  Judgment 
or  judgments  of  any  court  or  courts,  or  other- 
wise howsoever;  also  for  the  said  Frank 
Ross  and  John  Theodore  Ross  for  and  on 
behalf  of  the  said  William  Ross  and  Annie 
Ross,  as  such  heirs  aforesaid,  and  in  their 
name  to  examine,  settle,  adjust  and  balance 
all  accounts  with  any  person  or  persons 
touching  or  concerning  the  premises,  and  to 
compound,  compromise,  arbitrate,  conclude 
and  agree  upon  for  and  respecting  all  differ- 
ences and  disputes  which  may  arise,  grow  or 
be  moved  in  the  premises,  and  what  shall  be 
agreed  upon,  to  receive,  and  of  everything 
that  shall  be  recovered  and  received  by  virtue 
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of  these  presents,  to  give  good  and  valid  re- 
ceipts and  discharges,  also  for  in  the  name 
and  on  behalf  of  them  the  said  constituents 
to  make,  sign,  accept,  and  endorse  any  bills, 
promissory  notes,  drafts,  bills  of  exchange, 
as  the  business  of  the  estate  of  the  said  late 
James  Glbb  Ross  may  require^  and  to  nego- 
tiate the  same  at  any  of  the  chartered  banks 
carrying  on  business  at  Quebec,  and  to  draw 
cheques  on  any  of  the  said  banks  for  the 
purpose  of  the  business  of  the  said  estate, 
and  to  borrow  such  sum  or  sums  of  money 
and  discount  such  note  or  notes  as  they,  the 
said  Frank  Ross  and  John  Theodore  Ross, 
or  either  of  them,  shall  deem  necessary  or 
advisable  In  the  interest  of  the  heirs  or  of 
the  said  estate,  and  the  signature  to  be  used 
by  the  said  Frank  Ross  and  John  Theodore 
Ross,  or  either  of  them  or  their  substitute  or 
substitutes  shall  be  either  'estate  late  Jas. 
a  Ross,'  or  'Ross  &  Co.  in  Liquidation,' 
as  may  be  thought  convenient  or  advisable 
in  the  dlscretioa  of  the  party  entitled  to  use 
and  using  the  same;  also  for  and  in  the 
name  and  on  behalf  of  them,  the  said  Wil- 
liam Ross  and  Annie  Ross,  or  in  any  legal 
manner  to  sue,  commence  and  prosecute  any 
action  or  actions,  suit  or  suits  at  law,  appear 
in  any  court  or  courts,  whether  of  original  or 
appellate  Jurisdiction,  and  before  all  Judges 
and  Justices,  there  to  answer,  defend  and 
reply  to  all  matters  and  causes  touching  or 
concerning  the  said  estate,  refer  and  defer 
the  serment  declsolre,  and  to  do,  say,  pursue. 
Implead,  seize,  sequester,  arrest  and  attach 
persons  and  effects  in  the  interest  of  the  said 
astate,  and  to  sell  and  dispose  of  the  real 
estate  and  immovable  property  In  the  city 
of  Quebec  and  elsewhere,  belonging  to  the  said 
estate  of  the  late  James  Gibb  Ross,  as  they, 
the  said  Frank  Ross  and  John  Theodore  Ross, 
may  deem  necessary  or  advisable,  and  to  give 
good  and  valid  receipts  for  the  purchase 
price  thereof,  and  generally  all  and  singular 
the  affairs  and  concerns  of  the  said  estate  to 
manage,  negotiate,  transact  and  conduct, 
liquidate,  adjust  and  settle  as  fully  and 
amply  to  all  Intents  and  purposes  as  the  said 
William  Ross  and  Annie  Ross,  or  either  of 
them,  might  or  could,  if  personally  present 
and  acting  in  conjunction  with  the  other  heirs 
at  law  of  the  said  late  Honorable  James  Glbb 
Ross,  and  without  that,  any  further  or  other 
authority  shall  be  necessary  or  requisite  than 
these  presents,  and  to  sign,  seal  and  execute 
and  deliver  all  such  deeds,  instruments,  docu- 
ments and  writings  as  shall  or  may  be  neces- 
sary or  needful  in  the  performance  of  the 
premises  or  any  of  them,  and  one  or  more 
attorney  or  attorneys,  procutor  or  procutors 
for  all  or  any  of  the  said  purposes  under 
them  or  either  of  them,  the  said  Frank  Ross 
and  John  Theodore  Ross  to  substitute  and 
appoint,  the  same  at  pleasure  to  revoke,  and 
one  or  more  clerks,  agents  and  accountants 
to  appoint  and  employ  at  the  city  of  Quebec 
or  elsewhere,  at  the  costs  and  charges  of  the 
said  estate^  with  power  to  change,  dismiss  or 


replace  them  at  pleasure.  Hereby  ratifying, 
allowing  and  confirming,  and  agreeing  to 
ratify,  allow  and  confirm  all  and  whatsoever, 
the  said  Frank  Ross  and  John  Theodore  Ross 
Jointly  or  separately,  or  their  substitates 
shall  Jointly  or  separately  legally  to  do  or 
cause  to  be  done  by  virtue  of  these  presents, 
and  declaring  that  in  the  management  of  the 
said  estate  the  said  Frank  Ross  and  John 
Theodore  Ross  shall  not  be  held  liable  for 
any  errors  of  Judgment 

"And  it  was  further  covenanted  and  agreed 
between  the  said  parties  in  the  presence  of 
the  said  notary,  that  should  either  or  both 
of  the  said  William  Ross  and  Annie  Ross  dij 
before  the  said  estate  shall  have  been  flnall}- 
wound  up,  then  that  the  said  Frank  Ross 
and  John  Theodore  Ross,  or  the  survivor  of 
them,  shall  continue  to  managre  and  wind  ap 
the  said  estate  in  like  manner  as  though  the 
said  William  Ross  or  Annie  Ross,  or  both  of 
them,  were  stili  living;  but  that  in  case  of 
the  demise  of  either  of  the  said  William  Boss 
or  Aimie  Ross,  the  said  Frank  Ross  and 
John  Theodore  Ross,  or  either  of  them,  if 
only  one  of  them  shall  then  be  living,  shall 
be  and  are  authorized  and  entitled  to  use 
the  names  of  the  legal  representatives  of 
either  or  both  of  the  said  William  Ross  or 
Annie  Ross,  as  the  case  may  be,  in  any  suit 
at  law  or  legal  proceeding  In  which  the  names 
of  such  representatives  should  appear  in  like 
manner  as  the  said  Frank  Ross  and  John 
Theodore  Ross  are,  by  these  presents,  entitled 
to  use  the' names  of  the  said  William  Ross 
and  Annie  Ross  in  all  legal  proceedings  con- 
nected with  the  realisation  and  winding  up 
of  the  said  estate.  And  it  has  been  further 
covenanted  and  agreed  that  the  said  Frank 
Ross  and  John  Theodore  Ross  shall  cause  to 
be  opened  and  regularly  kept  up,  books  of  ac- 
counts in  which  shall  l>e  entered  and  recorded, 
all  assets,  debts  and  transactions  of  or  con- 
cerning the  management  and  properties  of  the 
said  estate,  that  balance  shall  be  annually 
taken  from  the  said  books,  commencing  with 
the  first  day  of  May  next,  duly  certified  by 
the  said  Frank  Ross  or  John  Theodore  Ross. 
and  handed  to  whom  it  may  concern.  And 
it  was  further  agreed  between  the  said 
parties.  In  presence  of  said  notary,  that  as 
a  remuneration  for  the  trouble,  loss  of  time, 
and  sacrifices  which  the  said  management 
and  winding  up  of  the  said  estate  will  entail 
upon  the  said  Frank  Ross  and  John  Theodore 
Ross,  each  of  them  shall  be  and  are  hereby 
declared  to  be  entitled  to  draw  from  the 
funds  of  the  said  estate  generally  the  sum  of 
four  thousand  dollars  annually,  commencing 
from  the  first  day  of  October  instant,  for  the 
period  of  five  years  from  this  date. 

"Thus  done  and  passed  at  the  said  dty  of 
Quebec,  in  the  office  of  me,  the  said  notary, 
tmder  the  number  one  thousand  one  hundred 
and  ninety -one. 

"In  witness  whereof,  the  said  parties  have 
signed  these  presents  with  me,  the  snitl 
notary,  the  same  being  first  duly  read  accord- 
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Ins  t»  Uv.  [Signed]  Wm.  Boss.  Frank 
Rosa  John  Theodore  Ross.  John  Theodore 
Boss,  Tutor  to  Frances  £Ua  Ross.  Annie 
Boas.    W.  Noble  Campbell,  N.  P." 

Until  Httee  the  date  of  this  transaction. 
It  was  supposed  that  Mr.  James  Qibb  Ross 
died  Intestate.  Shortly  thereafter  a  will  was 
found,  duly  executed  by  him,  which  was  duly 
probated  In  Canada,  and  admitted  to  probate 
in  the  county  of  Marquette,  Mich.  A  certi- 
fied copy  thereof  and  of  the  probation  was 
Introduced  in  evidoice  upon  the  trial.  It 
devised  the  oitlre  estate  to  his  brother,  Frank 
Ross.  There  la  no  evidence  of  the  death  of 
Annie  Ross — nothing  but  a  rumor  that  she 
was  dead.  The  court  held  that  the  defendant 
had  shown  a  good  and  valid  title. 

Argued  before  CARPENTER,  C.  J.,  and 
McAIiVAT,  GRANT,  BUa.i.Ui,  MONTGOM- 
ERY, 08TRANDBB,  and  HOOKER,  JJ. 

Halstead  k  Halstead,  for  appellant  Clark 
ft  Pearl  and  J.  M.  O.  Smith,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  L 
Plaintiff  agreed  to  ^ect  a  sale  of  defendant's 
lands  which  should  net  the  defendant  $6,000. 
The  Bale  was  not  effected,  and  it  is  urged 
that  the  reason  for  the  failure  is  a  defect  In 
title,  for  which  the  defendant  alone  is  respon- 
sible, and  that  the  plaintiff  had  performed 
his  contract  by  finding  a  purchaser.  No  bad 
faith  is  charged  against  the  defendant  He 
acted  In  entire  good  faith.  He  believed  be 
bad  a  good  title.  He  was  willing  to  defend 
it  by  warranty  deed.  How  the  plaintiff  ob- 
tained knowledge  that  the  defendant  owned 
these  lands  does  not  appear.  If  he  obtained 
knowledge  by  an  examination  of  the  records 
in  the  office  of  the  register  of  deeds,  he  Is 
chargeable  with  knowledge  of  the  defendant's 
title,  and  would  be  held  to  have  contracted 
with  reference  to  it  He  does  not  testify  that 
he  did  not  know  what  was  the  defendant's 
source  of  title,  or  that  be  did  not  see  and  ex- 
amine the  abstract  which  the  defendant  had. 
Three  attorneys  of  standing  had  advised  de- 
fendant that  his  title  was  good.  The  power 
of  attorney  and  the  deed  thereunder  had  been 
held  valid  by  the  circuit  court  for  the  county 
of  Chippewa.  See  Lumbering  Co.  v.  Powell, 
120  Mich.  61,  78  N.  W.  1022.  That  case  was 
appealed  to  this  court  and  affirmed,  although 
the  validity  of  the  power  o.f  attorney  was  not 
discussed,  and  the  case  was  determined  on 
other  points.  Under  these  circumstances 
there  is  no  Justice  or  equity  in  the  piaintlfrs 
claim,  and,  if  it  can  be  sustained,  it  must 
be  by  reason  of  an  inexorable  rule  of  law. 
Plaintiff  made  no  binding  contract  with  the 
proposed  purchaser,  the  Sailing,  Hanson  &  Co. 
It  was  under  no  legal  or  moral  obligation  to 
purchase  the  land.  It  could  decline  with  or 
without  reason.  It  declined  because  its  at- 
torney advised  it  that  there  was  a  defect  in 
the  title.  The  opinion  of  the  attorney  is  not 
evidence  of  a  defect  Brackenridge  v.  Clar- 
Idge,  91  Tex.  630,  44  S.  W.  819,  43  L.  R.  A. 
503.  If  the  defendant  had  title  by  adverse 
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possession,  clearly  the  proposed  purchaser 
would  not  be  under  any  obligation  to  accept 
such  a  title.  Would  plaintiff  In  that  event 
have  earned  his  commission?  The  cases  up- 
on such  contracts  are  very  numerous.  The 
briefs  are  very  meager  upon  this  important 
question.  Inasmuch  as  it  is  unnecessary,  we 
decline  to  pass  upon  it  as  the  case  can  be 
disposed  of  upon  the  other  point  Upon  this 
point  however,  see  Blankenshlp's  Adm'r  v. 
Ryerson,  50  Ala.  428;  Garcelon  v.  Tibbetts, 
84  Me.  148,  24  Atl.  797;  Gilchrist  v.  Clarke 
(Tenn.)  8  S.  W.  672;  Barnard  v.  Monnot 
34  Barb.  (N.  X.)  90;  Park  v.  Hogle,  124 
Iowa,  98,  99  N.  W.  185;  Knapp  r.  Wallace, 
41  N.  y.  477 ;  Tombs  v.  Alexander,  101  Mass. 
255,  8  Am.  Bep.  849 ;  Stewart  v.  Fowler,  37 
Kan.  677,  15  Pac.  918.  A  full  dlscuBsion  of 
the  question  and  citation  of  authorities  will 
be  found  in  Fitch  on  Beal  Estate  Agency, 
and  Bapalje  on  Beal  Estate  Brokers. 

2,  It  is  insisted  that  the  above  agreement, 
containing  the  power  of  attorney,  necessarily 
incident  to  the  performance  of  the  agreement, 
conferred  only  rights  and  powers  revocable 
by  the  death  of  any  of  the  parties  thereto; 
or,  in  other  words,  that  the  power  to  sell  and 
convey  conferred  upon  Frank  and  John  is  a 
mere  naked  power,  not  coupled  with  any 
right  or  interest  which  they  did  not  possess 
before  the  execution  of  the  Instrument.  Con- 
tracts are  always  to  be  construed  so  as  to 
carry  out  the  clear  intent  of  the  parties  there- 
to, unless  such  intent  is  unlawful,  or  opposed 
to  some  sound  and  well-defined  policy  of  the 
law.  Counsel  concede  that  they  find  no  case 
the  parallel  of  this  In  its  facts.  They  cite 
other  cases  involving  the  construction  of 
powers  of  attorney  and  reason  by  analogy 
from  them.  Owners  of  estates,  both  real  and 
personal,  may  incumber  them,  provide  for 
their  sale  and  disposition  while  they  are  liv- 
ing, and  also  after  their  death  In  any  man- 
ner not  Inconsistent  with  the  laws  prohibit- 
ing the  entailment  of  property.  The  situation 
of  the  parties  and  the  purpose  to  be  attained 
are  of  Importance  in  determining  the  charac- 
ter of  the  instrument  Here  were  five  ten- 
ants in  common  of  a  large  estate,  consisting 
of  both  real  and  personal  property,  situated 
in  various  Jurisdictions  in  Canada  and  in 
the  United  States.  The  necessity,  as  well 
as  the  wisdom,  of  placing  this  estate  in  the 
bands  of  one  or  mote  of  their  number  to  dis- 
pose of  and  divide  the  proceeds,  is  apparent. 
Under  the  law  each  party  could  apply  for 
partition  to  the  courts  in  each  Jurisdiction 
where  the  land  was  located.  Such  proceed- 
ings would  be  expensive  and  difficult  and 
probably  would  not  result  In  the  most  bene- 
ficial sales.  The  credits  could  not  be  collect- 
ed, and  other  personal  property  sold  without 
the  Joint  action  of  all.  The  parties,  there- 
fore, wisely  came  together  and  executed  the 
above  agreement  By  It  Frank  and  John 
agreed  to  take  the  possession,  control,  and 
management  of  the  entire  property  for  five 
years,  at  a  compensation  of  $4,000  each  per 
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year.  The  other  tenants  In  common  agreed 
to  this.  The  power  to  sell  and  convey  was  a 
necessary  part  of  such  a  contract  All  the 
expenses  of  Frank  and  John  and  their  com- 
pensation were  to  be  paid  out  of  the  body  of 
the  property.  They  therefore  had  a  Hen  upon 
the  property  for  such  expenses  and  compen- 
sation. Each  surrendered  his  legal  right  for 
five  years  to  proceed  under  the  law  for  a 
partition  of  the  estate.  They  did  not  retain 
the  right  to  sell  and  transfer  any  of  the  prop- 
erty In  their  own  name,  nor  was  It  to  be 
transferred  necessarily  in  their  names  by 
Frank  and  John  as  attorneys  In  fact.  The 
instrument  provided  the  name  or  names  by 
which  the  property  could  be  transferred.  All 
had  a  Joint  Interest  In  the  possession,  use, 
and  control  of  the  property.  They  all  agreed 
for  a  valuable  consideration  to  surrender 
these  rights  to,  and  place  the  property  and 
its  control  and  poaseaslon  In  the  hands  of, 
two  of  their  number.  A  trust  deed  would 
not  have  given  them  more  complete  power. 
The  Intention  of  the  parties  Is  commendable 
and  legal.  The  purpose  to  be  attained  is  not 
only  not  contrary  to  any  policy  of  the  law, 
but  one  which  the  law  should  specially  favor. 
The  scrivener  of  this  instrument  evidently 
understood  the  law  governing  powers  of  at- 
torney, for  he  expressly  provided  in  accord 
with  the  intent  and  wishes  of  the  parties 
that  no  party  thereto  should  be  able  to  re- 
voke or  renounce  the  agreement  or  any  part 
thereof  during  the  term  covered  thereby,  and 
made  It  binding  upon  their  heirs  In  case  of 
death.  None  of  the  cases  cited  by  plalntltC 
contain  the  like  provision.  A  revocation  by 
the  act  of  the  party  or  by  death  would  de- 
stroy the  imlty  of  the  agreement  and  ren- 
der it  of  no  avail.  It  was  the  dear  and 
express  purpose  of  the  parties  by  this  Instru- 
ment to  prevent  auch  a  result,  and  to  pro- 
vide for  an  economical  and  speedy  collection, 
sale,  and  division  of  the  estate.  The  power 
of  attorney,  necessarily  Incident  to  the  execu- 
tlon  of  this  agreement,  cannot  In  my  Judg- 
ment be  separated  from  the  rest  of  the  agree- 
ment and  be  held  to  be  a  mere  naked  power 
of  attorney. 

Connsel  for  defendant  do  not  appear  to 
claim  that  either  party  could  revoke  this 
instrument  by  his  own  act  In  case  of  a 
mere  naked  power  the  owner  may  sell  the 
property,  the  subject  of  the  power,  and  collect 
the  purchase  price,  in  which  case  the  only 
remedy  of  his  attorney  is  to  sue  him  for  his 
compensation. 

Such  was  the  case  of  Baker  v.  Balrd,  79 
Micb.  255,  44  N.  W.  604.  In  this  case  either 
party  might  convey  all  bis  Interest  In  the 
estate,  but  it  would  be  subject  to  this  con- 
tract under  which  upon  the  division  be  would 
receive  only  what  his  vendor  would  have 
received.  A  mere  naked  power  of  attorney 
Is  revocable  at  the  will  of  the  principal,  for 
the  reason,  as  stated  by  the  authorities,  that 
"the  derivative  authority  cannot  generally 
exist   longer  than   the  original   authority." 


Story  on  Ag.  |  481.  Or,  as  stated  by  the 
same  author,  "upon  the  general  principle 
that  he  who  alone  has  an  Interest  in  the  ex- 
ecution of  an  act  Is  also  entitled  to  control 
it"  Section  476.  The  same  section  of  the 
learned  author  clearly  intimates  that  if  the 
agent  has  an  Interest  in  the  execution  of  the 
power,  and  there  is  a  valid  consideration  for 
it  the  power  is  not  revocable.  To  the  gen- 
eral rule  above  stated  there  are  exceptions, 
viz.,  where  the  power  is  coupled  with  an  in- 
terest or  where  a  consideration  is  paid  for 
It  Courts  have  found  some  difficulty  in  de- 
termining when  the  power  is  coupled  wltli 
an  Interest  It  Is  generally  held  that  the  in- 
terest must  be  in  the  thing  itself,  and  not 
in  the  execution  of  the  power,  and  that  the 
same  Instrument  must  confer  the  power  and 
convey  the  Interest  Where  an  executor  is 
vested  with  the  rents  and  profits  for  the  sale 
or  use  of  another,  the  power  survives  as  an 
authority  coupled  with  an  Interest  Peter  v. 
Beverly,  10  Pet  (U.  S.)  532,  9  L.  Ed.  522. 
Where  the  language  detached  from  other 
parts  of  the  instrument  conferred  a  naked 
power,  but  other  provisions  of  the  instrument 
evinced  a  design  that  at  all  events  the  lands 
are  to  be  sold,  the  power  was  held  to  survive. 
Franklin  v.  Osgood,  14  Johns.  (N.  Y.)  553. 
One  authority  states  the  general  rule  as  fol- 
lows: "Where  an  authority  or  power  Is  given 
for  a  valuable  consideration,  or  is  coupled 
with  an  Interest  or  Is  part  of  a  security  for 
the  payment  of  money,  or  the  performance 
of  some  other  lawful  act  it  is  irrevocable^ 
whether  so  expressed  upon  Its  face  or  not" 
Frlnk  v.  Roe,  70  Cal.  296,  11  Pac.  820.  It 
Is  also  said:  "One  of  the  exceptions  to  the 
general  rule  is  where  the  agency  Is  for  a 
definite  time.  When  the  contract  of  agency 
is  entered  into  for  a  certain  specified  time, 
it  cannot  be  rightfully  revoked  before  the  ex- 
piration of  that  time,  except  for  sufficient 
cause."  1  Clarke  &  Skyles  on  I>aw  of  Ag. 
J  160.  Two  circuit  courts,  after  careful  con- 
sideration, have  held  this  power  of  attorney 
irrevocable.  Lumbering  Co.  v.  Powell,  supra, 
and  the  trial  court  In  this  case. 

It  Is  declared  by  one  authority  that  if  the 
act  authorized  must  be  performed  in  the  name 
of  the  principal,  the  agency  is  revocable;  but 
if  such  act  can  be  performed  by  the  agent 
in  his  own  name,  then  It  Is  not  revocable. 
I  Parsons  on  Cont.  72.  Tested  by  this  rule 
the  power  was  not  revoked;  for,  by  the  very 
terms  of  the  contract  the  various  acts  con- 
templated need  not  be  done  In  the  name  of 
the  principals.  Where  certain  parties  were 
partners,  and  they  made  an  arrangement  by 
which  certain  property  was  to  be  disposed 
of  by  one  of  their  number,  and  the  property 
was  actually  placed  in  bis  custody  for  that 
purpose,  it  was  said:  "The  power  vested  in 
the  plaintiff  was  not  a  mere  naked  power, 
but  a  power  coupled  with  an  interest  The 
death  of  the  other  parties  would  not  revoke 
It  and  neither  will  their  subsequent  transfer 
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•f  their  Interest  It  would  be  nnjaat  to  allow 
tn  arrangement  of  this  kind,  entered  Into 
to  prevent  the  necessity  of  legal  proceedings 
and  to  secure  to  parties  their  legal  rights 
and  no  more,  to  be  made  and  unmade,  at  the 
pleasure  of  one  of  the  parties."  Beeober  v. 
Bennett;  U  Barb.  (N.  T.)  874,  880.  Rlne- 
hard.  In  bis  work  on  Agency  (section  183), 
cites  as  an  Instance  of  an  Irrevocable  power 
"where  the  power  conferred  Is  tbat  the 
ag«Dt  may  reimburse  himself  for  advances 
made  In  the  course  of  the  agency,"  citing 
Posten  T.  Rassette,  5  Gal.  467.  That  case 
holds  that  the  power  conferred  was  some- 
thing more  than  a  mere  naked  power,  but 
does  not  state  the  facts  upon  which  the  hold- 
ing was  based.  The  opinion  states  that  "it 
was  received  by  Parker  as  a  security  for  the 
Indebtedness  of  the  principal  to  him,  and 
held  tbat  he  had  a  vested  right  founded  up- 
on a  good  consideration.  It  may  be  that  the 
Indebtedness  arose  by  way  of  advances 
made  in  the  course  of  the  agency.  If  so,  it 
would  be  an  authority  for  the  statement  of 
the  author.  It  is  said  In  Peter  v.  Beverly, 
supra:  "It  Is  the  possession  of  the  legal 
estate,  or  a  right  In  the  subject  over  which 
the  power  Is  to  be  exercised,  that  makes  the 
Interest  In  question."  Chancellor  Kent  said 
In  Bergen  v.  Bennett,  1  Caine's  Cas.  1,  15, 
2  Am.  Dec.  281:  "A  power  simply  collateral 
and  without  Interest,  or  a  naked  power.  Is, 
when,  to  a  mere  stranger,  authority  Is  given 
of  disposing  of  an  Interest,  in  which  he  had 
not  before,  nor  hath,  by  the  Instrument  creat- 
ing the  power,  any  estate  whatever.  But 
when  power  is  given  to  a  person  who  derives, 
nnder  the  instrument  creating  the  power,  or 
otherwise  a  present  or  future  Interest  In  the 
land.  It  Is  then  a  power  relating  to  the  land." 
See,  also,  Knapp  v.  Alward,  10  Paige  (N.  T.) 
206,  40  Am.  Dec.  241;  Merry  v.  Lynch,  68 
Me.  94;  Kelly  v.  Bowerman,  118  Mich.  446, 
71  N.  W.  836;  Baker  v.  Balrd,  79  Mich.  255, 
44  N.  W.  604. 

Counsel  for  plaintiff  rely  greatly  ujion 
Hunt  V.  Rousmanler,  8  Wheat  (U.  S.)  174, 
5  L.  Ei.  689.  To  secure  a  proper  application 
of  that  case.  It  Is  necessary  to  consider  what 
was  there  Involved  and  what  was  decided. 
The  question  arose  upon  a  demurrer  to  a 
bill  In  chancery,  which  was  sustained  by  the 
court  below  and  reversed  by  the  Supreme 
Court  The  original  bill  stated:  "That  Lew- 
is Rousmanler,  the  intestate  of  the  defend- 
ants, applied  to  the  plaintiff,  in  January, 
1820,  for  the  loan  of  $1,450,  offering  to  give, 
In  addition  to  his  notes,  a  bill  of  sale,  or  a 
mortgage  of  his  Interest  In  the  brig  Nereus, 
then  at  sea,  as  collateral  security  for  the  re- 
payment of  the  money.  The  sum  requested 
was  lent;  and  on  the  11th  of  January  the 
s'ald  Rousmanler  executed  two  notes  for  the 
amount  and  on  the  15th  of  the  same  month 
he  executed  a  power  of  attorney,  authorizing 
the  plaintiff  to  make  and  execute  a  bill  of 
sale  of  three-fourths  of  the  said  vessel  to  blm- 
Relf  or  to  any  other  person,  and  in  the  event 
of  said  vessel,  or  her  freight,  being  lost  to  col- 


lect the  money  which  should  become  due  on  a 
policy  by  which  the  vessel  and  freight  were 
insured.  This  Instrument  contained,  also,  a 
proviso,  reciting  that  the  power  was  given 
for  collateral  security  for  the  payment  of  the 
notes  already  mentioned,  and  was  to  be  void 
on  their  payment  on  the  failure  to  do  which, 
the  plaintiff  was  to  pay  the  amount  thereof, 
and  all  expenses,  out  of  the  proceeds  of  the 
said  property,  and  to  return  the  residue  to  the 
said  Rousmanler."  The  bill  further  set  forth 
another  loan  and  a  similar  agreement  upon 
the  schooner  Industry.  The  demurrer  to  this 
bill  was  sustained,  and  leave  given  to  amend 
the  bill.  The  amended  bill  stated  an  agree- 
ment that  Rausmanler  should  give  specific 
seciwlty  on  these  vessels,  his  offer  to  execute 
a. mortgage,  the  consultation  of  counsel,  and. 
his  advice  that  the  power  of  attorney  which 
was  executed  should  be  taken  in  preference 
to  a  mortgage,  "because  it  was  equally  valid 
and  effectual  as  a  security,  and  would  pre- 
vent the  necessity  of  changing  the  papers  of 
the  vessel,"  etc.  The  prayer  of  the  bill  was 
for  a  sale  of  the  vessels,  and  the  payment 
out  of  the  proceeds  of  the  debts  due  the  com- 
plainant Counsel  for  the  complainant  In 
the  Supreme  Court  did  not  argrue  the  ques- 
tion of  the  construction  to  be  placed  upon 
the  power  of  attorney  standing  alone,  but  In- 
sisted that  the  power  was  not  the  contract 
and  was  not  Intended  to  embrace  the  whole 
contract  and  sought  to  show  by  parol  the 
entire  agreement  Counsel  for  the  defend- 
ant Insisted  that  the  Instruments  were  mere 
naked  powers  of  attorney,  and  became  ex- 
tinct by  the  death  of  Rousmanler,  and  that 
only  a  mistake  of  law  was  Involved  against 
which  courts  were  powerless  to  afford  relief. 
In  stating  the  claims  of  the  appellant  the 
court  said:  "(1)  That  this  power  of  attorney 
does,  by  Its  own  operation,  entitle  the  plain- 
tiff, for  the  satisfaction  of  his  debts,  to  the  In- 
terest of  Rousmanler  in  the  Nereus  and  the 
Industry.  (2)  Or,  If  this  be  not  so,  that  a 
court  of  chancery  will,  the  conveyance  being 
defective,  lend  Its  aid  to  carry  the  contract  In- 
to execution,  according  to  the  intention  of  the 
parties."  The  court  held  that  If  the  vrrlt- 
ten  Instrument  was  to  be  considered  alone. 
It  was  a  naked  power  of  attorney  and  was 
revocoble  by  the  death  of  Rousmanler.  It 
then  held  tbat  parol  evidence  was  admissible 
to  show  the  contract  In  connection  with  the 
power  of  attorney,  reversed  the  decree,  and 
remanded  It  for  answer.  In  dls^cusslng  the 
question  of  the  power  of  attorney  the  learn- 
ed Chief  Justice  said:  "As  the  power  of  one 
man  to  act  for  another  depends  on  the  will 
and  license  of  that  other,  the  power  ceases 
when  the  will,  or  this  permission,  Is  with- 
drawn. The  general  rule,  therefore,  Is  that 
a  letter  of  attorney  may  at  any  time  be  re- 
voked by  the  party  who  makes  it,  and  is  re- 
voked by  his  death.  But  this  general  rule, 
which  results  from  the  nature  of  the  act, 
has  sustained  some  modification.  Where  a 
letter  of  attorney  forms  a  part  of  a  contract 
and  is  a  security  for  money,  or  tortb&  jper- 
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formance  of  any  act  which  l8  deemed  valo- 
able^  It  U  generally  made  Irrevocable  in 
terms,  or.  If  not  so,  la  deemed  irrevocable 
In  law.  Although  a  letter  of  attorney  d«- 
pends,  from  Ita  nature,  on  the  will  of  the  per- 
son making  it,  and  may,  in  general,  be  recall- 
ed at  his  will,  yet,  If  he  binds  himself  for  a 
consideration,  in  terms,  or  by  the  nature  of 
hla  contract,  not  to  change  bis  will,  the  law 
will  not  permit  him  to  change  it  Rouama- 
nler,  therefore,  could  not,  diving  his  life, 
by  any  act  of  his  own,  have  revoked  this 
letter  of  attorney.  But  does  it  retain  its  effi- 
cacy after  his  death?  We  think  it  does  not 
We  think  it  well  settled  that  a  power  of  at- 
torney, though  irrevocable  during  the  life  of 
the  party,  becomes  extinct  by  his  death." 

The  opinion  means  that.  If  the  power  Of 
attorney  bad  contained  the  entire  contract 
showing  a  lien,  it  would  have  been  a  power 
of  attorney  coupled  with  an  interest,  and  the 
power  would  have  been  merely  incidental  to 
the  contract,  and  intended  as  a  means  to 
carry  it  Into  effect  The  name  given  to  an 
instrument  Is  not  controlling.  Its  contents 
control  its  character.  What  difference  can  It 
make  whether  the  Instrument  creating  and 
conv^ing  a  Hen  or  other  Interests,  and  con- 
taining within  It  the  necessary  power  for 
execution,  be  called  a  power  of  attorney, 
or  a  contract,  or  a  mortgage?  We  must  look 
to  the  four  comers  of  the  instrument  to  de- 
termine what  the  contract  Is,  and  when  that 
is  ascertained  It  should  be  enforced.  In  this 
case  the  instrument  contains  the  entire 
agreement,  recites  the  consideration,  trans- 
fers the  possession  of  the  property  to  the 
trustees  or  attorneys,  conveys  the  unlimited 
control  of  the  property  for  a  definite  period, 
and  minutely  describes  how  the  agreement 
shall  be  enforced,  and  In  unequivocal  terms 
makes  the  agreement  binding  upon  themselves 
and  their  heirs.  In  my  opinion  the  decision 
of  Hunt  V.  Rousmanier  is  not  opposed  to  the 
validity  of  this  agreement.  On  the  contrary, 
it  is  there  held  that  parties  may  make  a  con- 
tract not  to  change  their  will.  If  they  may 
do  this,  why  may  they  not  make  such  an  ex- 
press contract  binding  upon  their  heirs,  so 
long  as  the  law  against  the  entailment  of 
estates  Is  not  violated?  The  contract  In  this 
case  evinces  a  design  that  at  all  events  the 
lands  were  to  be  sold.  Franklin  v.  Osgood, 
It  was  given  for  a  valuable  consideration. 
Frlnk  v.  Roe.  It  was  entered  into  for  a 
specified  time.  1  Clarke  &  Skyles  on  Law  of 
Ag.  It  Is  similar  to  partnership  property 
actually  placed  in  the  custody  of  one  of  Its 
number  for  disposal.    Beecber  v.  Bennett. 

We  do  not  deem  it  necessary  to  discuss 
the  effect  of  the  will  afterwards  discovered, 
and  which  established  an  absolute  title  in 
the  defendant,  although  It  was  not  at  the  time 
known  either  to  the  defendant,  the  plaintiff, 
or  the  proposed  pnrchnRer. 

The  Judgment  should  be  affirmed. 

BLAIR,  J.,  concurred  with  GRANT,  J. 


HOOKER,  J.    A.  Judgment  for  tlie  plain- 
tiff would  have  been  warranted  only  upon  the 
theory  that  the  defendant  was  in  duty  bound 
to  convey  to  the  purchaser   found  by   the 
plaintiff  a  merchantable  title — L  e.,  one  which 
on  the  face   of  the    record — as  well    as  in 
fact  was  an  unassailable  title.    That  the  de- 
fendant's title  was  In  fact  such  an  one  is 
shown  in  view  of  the  wilt  of  J.  Glbb  Ross, 
as  it  is  thereby  made  to  appear  that  neither 
of  the  deceased  persons  inherited  an  Inter- 
est  In  the   land,  and   that  Frank,    his  sole 
legatee,  was  in  a  situation  to  convey,  and 
through  his  attorney  did  convey  a  complete 
title  to  the  entire  premises.    At  that  time, 
however,  the  existence  of  the   will  was  not 
known,  and  all  of  the  parties  executing  the 
power  of  attorney  supposed  that  each  was 
an  heir  and  had  Inherited  an  Interest  in  the 
lands;  they  having  been  adjudicated  to  be 
such   by   the   probate   court  of    Marqnette 
county.     The  abstract  showed  these   facts, 
and  we  understand  that  they  are  not  dis- 
puted.   When  It  appeared  that  the  convey- 
ance made  by  the  supposed  heirs  by  the  at- 
torney of  record  was  open  to  the  claim  of 
invalidity  as  to  two  interests,  owing  to  the 
fact  that  the  two  heirs  who  inherited  such 
Interests  were  dead  vhea.  the  attorney  made 
his  deed,  the  persons  who  expected  to  pur- 
chase the  property   declined  to  accept  the 
deed  toidered  by  defendant;  for  the  reason 
that  defendant's  title  did  not  include  those 
interests.     As  we  have  said,  this  was  not 
true,  but  no  one  at  that  time  suggested  any 
reason  for  saying  that  defendant  had  full 
title,  except  the  claim  that  the  power  of 
attorney  was   not  revoked  by  the  deaths. 
Unless  defendant  was  right  in  snch  assei^ 
tlon,  the  person  contemplating  a   purchase 
could  not  be  compelled  to  accept  a    deed. 
It  would  not  only  be  not  merchantable,  but 
he  might  Justly  claim  that  defendant  had  no 
title  to  convey,  and,  bad  he  been  bound  by  an 
ordinary  contract  in  writing,  he  would  have 
been  Justified  in  refusing  to  perfnm  It  un- 
til a  valid  title  should  be  shown.    There  was 
testimony  Justifying  the  submission  to  the 
Jury  of  plaintiff's  claim,  that  a  contract  for 
the  sale  of  the  premises  by  him  upon  com- 
mission was  made,  and  that  vatAer  that  con- 
tract he  had  a  right  to  understand  that  de- 
fendant would  exhibit  or  prove  that  he  had 
a   valid  title   to  the  premises.    2  Page  on 
Contracts,  {  664;   Carr  v.  Leavltt,  64  Mich. 
540,    20  N.  W.  676;   Hannan  v.  Prentls,  124 
Mich.  417,  83  N.  W.  102;    Btange  v.  Gosse, 
110  Mich.  166,  67  N.  W.  1108.     See,  also, 
Brackenridge  ▼.  Clarldge  (Tex,.  Svp.)  43  L. 
B.  A.  note,  606,  612.    See  Roche  v.  Smith 
(Mass.)  58  N.  B.  152,  51  L.  R.  A.  510,  79  Am. 
St   Rep.  346;  Llvermore  v.  Crane   (Wash.) 
C7  Pac.  221,  57  L.  R  A.  402;  Mattes  v.  Engel, 
15  S.  D.  337,  89  N.  W.  651,  and  Corder  v. 
O'Neill,  176  Mo.  438,  75  S.  W.  764;  and  other 
cases  cited  in  43  L.  B.  A.  Cases  as  author- 
ities 61& 
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Tills  leaves  the  defense  to  stand  upon  the 
claim  that  the  power  of  attorney  was  not 
revoked  by  the  death  of  the  two  heirs.  The 
power  of  attorney  was  Included  In  a  con- 
tract between  the  heirs,  whereby  they  agreed 
to  and  did  ai^>olnt  one  CJonoUy,  attorney,  to 
sell  all  of  the  property  of  the  estate  of  James 
GIbb  Rose  belonging  to  them,  and  to  receive 
and  distribute  the  proceeds.  It  contained  an 
express  provision  that  the  power  should  be 
Irrevocable  and  should  survive  if  any  of  the 
principals  should  die.  It  Is  also  contended 
that  it  survived  because  coupled  with  an 
interest  in  the  land.  The  reason  usually 
given  for  the  rule  that  death  revokes  a  power 
Is  that,  as  the  act  authorized  by  the  power 
is  to  be  done  for  and  in  the  name  of  the 
principal,  it  cannot  survive  the  power  of  the 
principal  to  act,  which  Is  terminated  by  his 
death.  Upon  this  rule  is  Ingrafted  an  ex- 
ception, viz.,  that  where  the  Instrument 
creating  the  power  conveys  to  the  attorney 
the  legal  title  to  the  Interest  covered  by 
the  power.  It  (the  power)  survives.  But  this 
must  be  an  Interest  In  the  thing  itself,  and 
must  be  created  by  the  instrument  creating 
the  power,  and  if  it  be  an  Interest  only  In 
that  which  is  to  be  produced  by  the  exercise 
at  the  power  it  Is  not  within  the  exception. 

Both  of  these  questions  are  fully  discussed 
and  covered  by  the  decision  in  the  case  of 
Hunt  T.  Bonsmanler,  8  Wheat  (U.  S.)  174, 
S  L.  Ed.  B89,  the  leading  case  in  this  country. 
In  that  case,  while  he  recognized  the  irrev- 
ocability during  the  life  of  the  person  mak- 
ing the  instrument  of  a  power  which  is  the 
subject  of  contract,  Ohlef  Justice  Marshall 
says  that  even  in  such  a  case  it  does  not 
retain  its  efficacy  after  his  death,  and  be 
clearly  shows  that  a  contrary  rule  would  in- 
volve an  absurdity.  "This  general  rule  that 
a  power  ceases  with  the  life  of  the  person 
giving  It  admits  of  one  exception.  If  a  power 
be  coupled  with  an  'Interest,'  it  survives  the 
person  giving  it,  and  may  be  executed  after 
als  death.  As  this  proposition  is  laid  down 
too  positive  In  the  books  to  be  controvert- 
ed. It  becomes  necessary  to  inquire  what  Is 
meant  by  the  expression,  *a  power  coupled 
with  an  interest?'  Is  it  an  interest  in  the 
subject  on  which  the  power  is  to  be  exercised, 
or  is  It  an  Interest  in  that  which  is  produced 
by  the  exercise  of  the  power?  We  hold  it 
to  be  clear  that  the  interest  which  can  pro- 
tect a  power  after  the  death  of  a  person  who 
creates  it  must  be  an  Interest  in  the  thing 
itself.  In  other  words,  the  power  must  be 
engrafted  on  an  estate  in  the  thing.  The 
words  themselves  would  seem  to  import  this 
meaning.  'A  power  coupled  with  an  inter- 
est* is  a  power  which  accompanies,  or  is  con- 
nected with,  an  Interest  The  power  and  the 
Interest  are  united  in  the  same  person.  But, 
If  we  are  to  understand  by  the  word  'Interest' 
an  Interest  In  that  which  is  to  be  produced 
by  the  exercise  of  the  pow«-,  then  they  are 
never  united.  The  power  to  produce  the 
Interest,  must  tM   exercised,  and   by  its  ex- 


ercise is  extinguished.  The  power  ceases 
when  the  interest  commences,  and  there- 
fore cannot  in  accurate  law  language,  be  said 
to  be  'coupled'  with  it  But  the  substantial 
basis  of  the  opinion  of  the  court  on  this 
point  is  found  in  the  legal  reason  of  the  prin- 
ciple. The  interest  or  title  in  the  thing, 
being  vested  in  the  person  who  gives  the 
power,  remains  in  him,  unless  It  be  conveyed 
with  the  power,  and  can  pass  out  of  him  only 
by  a  regular  act  in  his  own  name.  The  act 
of  the  substitute,  therefore,  which.  In  such 
a  case.  Is  the  act  of  the  principal,  to  be  le- 
gally factual,  must  be  in  bis  name,  must 
be  such  an  act  as  the  principal  himself  would 
be  capable  of  performing,  and  which  would 
be  valid  if  polormed  by  him.  Such  a  power 
necessarily  ceases  with  the  life  of  the  person 
making  it  But,  if  the  interest  or  estate 
passes  with  the  power,  and  vests  in  the  per- 
son by  whom  the  power  is  to  be  exercised, 
such  person  acts  in  his  own  name.  The  es- 
tate, being  in  him,  passes  from  him  by  a 
conveyance  In  his  own  name.  He  Is  no 
longer  a  substitute,  acting  in  the  place  and 
hame  of  another,  but  is  a  principal  acting 
in  his  own  name,  in  pursuance  of  powers 
which  limit  his  estate.  The  legal  reason 
which  limits  a  power  to  the  life  of  the  per- 
son giving  It  exists  no  longer,  and  the  rule 
ceases  with  the  reason  on  which  it  is  found- 
ed. The  intention  of  the  Instrument  may 
be  effected  without  violating  any  legal  prin- 
ciple. This  Idea  may  be  in  some  degree  Il- 
lustrated by  examples  of  cases  in  which  the 
law  Is  clear,  and  which  are  incompatible 
with  any  other  exposition  of  the  term  'power 
coupled  with  an  interest'  If  the  word  'in- 
terest' thus  used,  Indicated  a  title  to  the 
proceeds  of  the  sale,  and  not  a  title  to  the 
thing  to  be  sold,  then  a  power  to  A.  to  sell 
for  his  own  benefit  would  be  a  iwwer  coupled 
with  an  interest;  but  a  power  to  A.  to  sell 
for  the  benefit  of  B.  would,  be  a  naked  power, 
which  could  be  executed  only  In  the  life  of 
the  person  who  gave  it  Yet,  for  this  dis- 
tinction, no  legal  reason  can  be  assigned. 
Nor  is  there  any  reason  for  It  in  justice;  Cor 
a  power  to  A.  to  sell  for  the  benefit  of  B. 
may  be  as  much  a  part  of  the  contract  on 
which  B.  advances  his  money,  as  if  the 
power  had  been  made  to  himself.  If  this 
were  the  true  exposition  of  the  term,  then 
a  power  to  A.  to  sell  for  the  use  of  B.  in- 
serted in  a  conveyance  to  A.  of  the  thing  to 
be  sold  would  not  be  a  power  coupled  with 
an  Interest  and  consequently  could  not  be 
exercised  after  the  death  of  the  person  mak- 
ing it;  while  a  power  to  A.  to  sell  and  pay 
a  debt  to  himself,  though  not  accompanied 
with  any  conveyance  which  might  vest  the 
title  In  him,  would  enable  him  to  make  the 
conveyance^  and  to  pass  a  title  not  in  him. 
even  after  the  vivifying  principle  of  the 
power  had  become  extinct  But  every  day's 
experience  teaches  us  that  the  law  is  not 
as  the  first  case  put  would  suppose.  We  know 
that  a  power  to  A.  to  sell  for  the  benefit  of 
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B.  engrafted  oa  an  estate  conveyed  to  A. 
may  be  exercised  at  any  time,  and  is  not 
affected  by  the  death  of  the  person  who 
created  it  It  is,  then,  a  power  coupled  with 
an  intwest,  although  the  person  to  whom  It 
Is  given  has  no  interest  in  its  exercise.  His 
power  is  coupled  with  an  Interest  in  the 
thing  which  enables  him  to  execute  It  in  his 
own  name,  and  Is,  therefore,  not  dependent 
on  the  life  of  the  person  who  created  it." 
The  fact  that  the  attorney  is  given  the  right 
to  compensation  from  the  proceeds  of  the  sale 
does  not  make  the  power  one  coupled  with  an 
interest.  See  Simpson  v.  Carson,  11  Or.  361, 
8  Pac.  825:  Farmers'  L.  &  T.  Co.  ▼.  Wilson, 
139  N.  T.  284,  34  N.  E.  784,  38  Am.  St.  Rep. 
696;  Casslday  v.  McKenzle  (Pa.)  39  Am.  Dec. 
82,  and  note.  This  case  has  been  cited  with 
approval  many  times.  See  Frink  v.  Roe,  70 
Cal.  310,  11  Pac.  820.  In  re  Heirs  of  Peter, 
10  Pet  (TJ.  S.)  532,  9  K  Ed.  622. 

The  Judgment  shoold  be  reversed,  and  a 
new  trial  ordered. 

CARPENTER,  0.  J.,  and  McALVAT, 
MO^r^GOMERT,  and  OSTRANDBR,  JJ., 
concurred  with  HOOKER,  J. 


CHEEVER  et  al.  v.  ELLIS  et  al. 
(Supreme  C!oart  of  Michigan.     July  3,  1906.) 

1.  EXECDTOBS   AND  AdMINIBTKATOBS— COKXEC- 

UTOBS   —   Accounting  —  Contbibutioh  — 

PT.EADINOS— AkENDMENTS. 

The  court  had  power  to  permit  an  amend- 
ment t«  a  bill  by  the  representative  of  a  de- 
ceased executor  against  a  coezecutor  and  leg- 
atees under  the  will  for  an  accounting  of  de- 
cedent's transactions  as  executor,  by  way  of 
a  supplemental  bill  seting  up  certain  facts  show- 
ing complainants'  right  to  contribution  which 
were  omitted  from  the  original  bill. 

2.  Samk— FoBM  or  Obdeb— Collatebai.  At- 
tack. 

Though  in  such  case,  instead  of  making 
the  order  in  the  form  of  an  amendment,  the 
amended  bill  authorized  was  designated  a  sup- 
plemental bill,"  yet  as  all  the  parties  under- 
stood and  the  order  recited  the  purpose  of  the 
lull  authorized,  while  such  order  stood  the 
propriety  of  the  practice  was  not  open  to  col- 
lateral attack. 

3.  Equity  —  Demubbeb  to  SuppLmacNTAi. 
BiLii— Effect. 

Where  a  bill  by  complainants,  as  repre- 
sentatives of  a  deceased  executor  against  a 
coexecutor  and  legatees  under  the  will  for  an 
accounting  of  decedent's  tran-sactions  as  exec- 
utor, was  subsequently  amended  by  the  filing 
of  a  supplemental  bill  setting  up  facts  to  estab- 
lish complainants'  right  to  contribution  from 
such  coexecutor,  complainants  making  the  plead- 
ings and  testimony  taken  on  the  former  hear- 
ing a  part  of  such  supplemental  bill,  a  demurrer 
thereto  raised  the  question  whether  the  whole 
record  presented  a  case  showing  prima  facie 
such  coexecutor's  liability  for  contribution. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent  Dig.  Equity,  |  593.] 

4.  Executors  and  Adhinibtbatoeb — Coexeo- 
UTOBS — Action  fob  Contbibution — Surn- 
oiENCY  of  Evidence. 

In  an  action  by  representatives  of  a  de- 
ceased executor  against  a  coexecutor  for  an 
accounting  and  for  contribution  as  to  losses 
to  the  estate  occurring  through  the  fault  of  an 


agent  appointed  by  both  executors,  and  which 
losses  were  paid  by  decedent,  evidence  held 
to  show  that  decedent  assumed,  through  an 
agent,  the  sole  management  and  control  of  cer- 
tain properties. 

5.  Save  —  PuLADiNGS  —  Inconsistent   Atxb- 
uents. 

Where  an  original  bill  by  representatives 
of  a  deceased  executor  for  an  accounting  against 
a  coexecutor  and  legatees  under  the  will  averi-ed 
that  defendant  coexecutor  Intrusted  practically 
the  entire  management  of  the  affairs  of  the 
estate  and  trust  to  decedent  such  averment 
was  not  inconsistent  with  an  averment  in  a 
supplemental  or  amended  bill  that  defendant 
coexecutor  joined  with  decedent  in  the  first 
Instance  in  appointing  a  joint  agent  for  manag- 
ing the  atCairs  of  the  estate  in  a  certain  county. 

6.  Same— Joint    Inventobt— Effect— Estop- 
fbi. 

Where  the  record  In  a  bill  by  representa- 
tives of  a  deceased  executor  for  an  accounting 
and  contribution  against  a  coexecutor  showed 
the  exact  relations  of  the  parties  to  the  trust 
fund,  the  fact  that  an  inventory  filed  by  them 
was  a  joint  one  did  not,  as  between  the  parties, 
estop  either. 

7.  Save— FiUNO  of  Joint  Accounts. 

Nor  was  the  filing  of  joint  accounts  con- 
doalve  on  the  parties. 

8.  SAIOB— LlABILITT  TO  LiBOATEES   OB   ObEDIT- 

0B8  —  Acquiescence  in  Acts  of  Coexecu- 

TOB. 

An  executor  assenting  to  a  certain  course 
by  his  coexecutor  is,  at  least  in  a  suit  by 
legatees  or  creditors,  chargeable  equally  with 
the  active  trustee. 

[Ed.  Note. — For  cases  in  point  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  it 
496-522.] 

9.  Same  —  Appointment  of  Agent  —  Subse- 
quent Negligence— LiABiuTT. 

Where  no  negligence  was  chargeable  to 
either  of  two  executors  in  the  appointment  of  an 
agent  to  manage  part  of  the  estate,  subsequent 
negligence  of  one  of  such  executors  in  failing 
to  give  proper  attention  to  the  business,  which 
he  assumed  to  control  and  did  control  without 
molestation  from  his  coexecutor,  who  had  re- 
linquished to  him  practically  the  sole  manage- 
ment of  the  estate,  was  not  chargeable  to  such 
coexecutor. 

[Ed.  Note. — For  cases  In  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  U 
496-522.] 

10.  Sake— QuAXinoATioii  of  Ruud— Goexxo- 

UTOB    AS    LKGATEE. 

The  rule  that  an  executor  is  not  liable 
for  negligence  of  a  coexecutor  having  practic- 
ally the  entire  management  of  the  estate,  and 
in  which  management  the  former  did  not  ac- 
quiesce, is  not  qualified  by  the  fact  that  such 
first-named  executor  was  also  a  legatee  under 
the  will. 

11.  Same— Estoppel. 

Where  losses  to  an  estate  resulted'  from  the 
negligence  of  an  executor  having  practically 
the  entire  management  thereof,  and  in  whose 
acts  a  coexecutor,  who  was  also  a  legatee,  did 
not  participate  or  acquiesce,  the  latter  was  not 
estopped,  in  a  bill  by  the  former  for  contribu- 
tion, by  any  other  or  different  acts  than  would 
estop  her    in  her  capacity  as  executrix. 

Appeal  from  Circuit  (3ourt;  Washtenaw 
County,  in  Chancery;  Edward  D.  Klnne, 
Judge. 

Bill  by  Noah  W.  Gheever  and  others 
against  Caroline  P.  Ellis  and  others.  From 
a  decree  overruling  a  demurrer  to  the  bill, 
defendants  appeaL    Reversed. 
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Argued  before  BIiAIR,  MONTGOMERT, 
OSTRANDER,  HOOKER,  and  MOORE,  JJ. 

Artbnr  Brown  and  Tbomaa  A.  Bogle  (Ed- 
aon  R.  Sunderland,  of  counsel),  for  appel- 
lants. Lawrence  ft  Butterfield  (B.  M.  Tbomp- 
son,  of  connael),  for  appellees. 

MONTGOMERY,  3.  The  original  bill  In 
this  case  was  filed  by  Cheever,  aa  adminis- 
trator of  tbe  estate  of  Leonard  Gmner,  and 
bj  the  bondsmen  of  Leonard  Gmner,  given 
as  executor  of  tbe  last  '^'11  >od  testament  of 
Joseph  J.  Ellis.  Tbe  bill  was  filed  against 
Caroline  P.  Ellis,  coezecutor  with  Gmner, 
and  Hudson  P.  Ellis  and  John  A.  Ellis,  leg- 
atees named  In  the  will  of  John  J.  Ellis,  and 
prayed  an  accounting  of  Graner's  transac- 
tions as  executor.  Tbe  answer  and  cross- 
bill sought  to  surcharge  Gruner's  estate  with 
certain  Items  lost  through  bis  neglect  On 
tbe  hearing  In  this  court  the  account  of  Gru- 
ner  was  so  surcharged  with  Items  amounting 
In  the  aggregate  to  a  large  sum.  The  case  Is 
reported  In  134  Mlcb.,  at  page  646,  96  N.  W. 
1067.  On  the  settlement  of  the  decree  It 
was  ordered  that  such  decree  be  without 
prejudice  to  tbe  right  of  complainants,  or 
any  of  tbem,  to  Institute  proceedings  to  en- 
force any  rights  of  contribution  from  the  co- 
executrlx  which  they  might  bare ;  and  upon 
furtber  aiq;>llcatlon  a  provision  was  Inserted 
In  tbe  final  decree  as  follows:  "Leave  la 
hereby  granted  to  tbe  complainants  to  file  a 
supplemental  bill  In  the  nature  of  a  bill  of 
review  In  this  cause  In  said  circuit  court  for 
tbe  county  of  Washtenaw,  In  chancery,  to  en- 
force any  rights  of  contribution  from  Caro- 
line P.  Ellis,  coexecutrlx  of  the  estate  of 
Joseph  J.  Bills,  deceased,  that  they  may 
have"  Such  a  bill  has  been  filed,  setting  op 
no  newly  discovered  testimony,  but  amplify- 
ing the  Btatemmts  in  the  original  bill,  and 
setting  up  certain  facts  which  are  claimed 
to  establish  complainants'  right  to  contribu- 
tion which  were  omitted  from  the  original 
bill.  To  this  supplemental  bill  the  defendants 
demurred  on  numerous  grounds,  many  of 
which  relate  to  tbe  propriety  of  adopting 
this  remedy,  and  some  go  to  tbe  merits  of  tbe 
whole  case  as  presented  by  the  supplemental 
bill,  so  called.  It  is  perhaps  Inaccurate  to 
refer  to  this  bill  as  a  bill  of  supplement 
It  Is  manifest  that  when  the  original  case 
was  before  us  tbe  aim  of  cotmsel  for  the 
complainant  was  to  secure  to  bis  clients  tbe 
right  to  have  tbe  question  of  Mrs.  Ellis' 
responsibility  considered.  It  was  quite  wltb- 
in  the  power  of  the  court  to  permit  an  amend- 
ment to  tbe  bill  and  to  remand  the  case  for 
that  purpose^  Instead  of  making  the  order 
In  this  form,  the  amended  bill  authorized 
was  designated  a  supplemental  bill.  All 
parties  understood,  and  tbe  order  recites, 
tbe  purpose  of  the  bill  which  was  authorized. 
While  that  order  stands  the  propriety  of  tbe 
practice  Is  not  oi)en  to  collateral  attack. 

The  question  remains,  does  the  supple- 


mental bill  present  a  case  entitling  com- 
plainants to  the  relief  sought?  as  the  com- 
plainants expressly  state  tbat  no  claim  is 
made  that  there  Is  any  newly  discovered  evi- 
dence, but  insist  rather  that  Mrs.  Ellis  was 
liable  upon  the  record  as  It  was  presented  In 
the  original  case,  and  that  tbe  order  per- 
mitting tbe  filing  of  a  supplemental  bill  was 
asked  for  and  granted  for  the  purpose  of 
presenting  tbat  question.  As  the  complain- 
ants have  made  the  former  pleadings  and 
the  testimony  taken  on  the  former  bearing 
as  well  a  part  of  this  bill.  It  would  seem 
that  tbe  demurrer  may  well  be  treated  as 
raising  tbe  question  whether  the  whole  record 
presents  a  case  showing  prima  facie  that 
Mrs.  Ellis  should  be  surcharged  with  any  por- 
tion of  the  loss  accruing  to  the  estate  through 
tbe  default  or  fraud  of  French  In  connection 
with  tbe  Ogemaw  securities.  The  original 
bill  averred  that  Mrs.  Ellis  was  coexecutrlx ; 
that  the  Inventory  of  the  estate  was  a  Joint 
Inventory;  that  joint  annual  accounts  were 
filed  down  to  188&  Tbe  sixth  paragraph 
reads  as  follows:  "Tour  orators  furtber 
show  unto  the  court  that  while  the  said  de- 
fendant Caroline  P.  Ellis  was  appointed  co- 
executor  with  tbe  said  Gmner  of  the  estate 
of  said  Joseph  J.  Ellis,  deceased,  she  intrust- 
ed practically  the  entire  management  of  the 
atFalrs  of  said  estate  and  trust  to  the  said 
Gmner,  except  as  hereinafter  set  forth,  and 
that  she  expressed  from  time  to  time  tbe 
utmost  confidence  in  bis  integrity  and  ability 
and  tbe  utmost  satisfaction  with  the  manner 
In  which  the  afFairs  of  said  trust  were  car- 
ried on."  The  Important  averments  by  way  of 
supplement  or  amendment  made  in  the  sup- 
plemental bill  are  briefly  stated:  That  Myron 
H.  French  was  after  due  deliberation  ap- 
pointed by  Gruner  and  Mrs.  Ellis  aa  their 
Joint  agent  in  tbe  management  of  the  affairs 
of  the  estate  in  Ogemaw  county,  and  that  he 
acted  as  Joint  agent  and  never  as  Gruner's 
sole  agent;  tbat  French  frequently  visited 
Ann  Arbor,  and  at  such  times  gave  her  all 
the  Information  which  Gruner  possessed  In 
regard  to  the  affairs  of  tbe  estate  In  Ogemaw 
county;  tbat  all  the  losses  to  tbe  estate 
charged  against  Gruner  In  the  final  decree 
were  losses  which  were  due  to  the  conduct 
and  acts  of  said  Myron  H.  French;  tbat 
Mrs.  Ellis  signed  and  swore  to  the  annual 
accounts;  that  she  participated  in  the  man- 
agement of  the  affairs  of  the  estate,  repeat- 
edly signed  discharges  of  mortgages  and  as- 
signments of  mortgages,  and  understood 
fully  what  was  being  done  in  tbe  manage- 
ment of  the  affairs  of  tbe  estate;  that  during 
the  administration  she  received  $950  aa  fees 
for  her  services  as  executrix.  As  to  the  aver- 
ments In  the  sixth  clause  of  the  original 
bill,  the  supplemental  bill  avers  that  "while 
It  was  true  that  said  Caroline  P.  Ellis,  execu- 
trix, Intrusted  practically  the  entire  manage- 
ment of  the  affairs  of  said  estate  and  trust  to 
■aid  Gruner,    *    *    *    it  Is  also  equally  true 
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tbat  said  Grnner,  as  executor,  never  bad  tbe 
exclusive  management  of  any  of  the  affairs 
of  said  estate  and  tmst,  and  that  such 
affairs  were  managed  Jointly  by  said  coexecg- 
tors;  tbat  said  Oruner  and  said  Caroline  P. 
Ellis  frequently  consulted  together,  and  also 
advised  together  with  legal  counsel  In  regard 
to  the  affairs  of  said  estate";  that  books  of 
account  were  kept  by  said  Oruner,  and  were 
open  at  all  times  to  the  Inspection  of  said 
Caroline  P.  Ellis,  executrix. 

It  is  claimed  by  defendants'  counsel  tbat 
the  averments  of  the  supplemental  bill  are 
wholly  Inconsistent  with  the  averments  of  the 
sixth  clause  of  the  original  bill  and  with  re- 
peated references  In  said  bill  to  French  as 
Omner's  agent  We  agree  with  counsel's  con- 
tention to  this  extent:  We  think  the  whole 
case  as  made  by  tbe  original  bill  and  by  Om- 
ner's testimony  showed  that  Oruner  assumed 
to  manai^e  and  control  tbe  Ogemaw  securities 
through  French.  We  quote  from  Oruner's 
testimony,  takoii  in  tbe  probate  court  and 
appearing  in  the  former  record:  "Q.  Tou 
may  state  whether  or  not  yon  are  executing 
the  duties  of  executor  at  the  present  time? 
A.  I  am.  Q.  Tou  may  state  who  has  exer- 
cised mainly  these  duties,  yourself  or  Mrs. 
ElllsT  A.  I  have  mainly  exercised  these 
duties,  but  Mrs.  Bills  has  been  generally  in- 
formed. Q.  But  has  taken  no  part  in  ad- 
justing or  taking  care  of  the  business?  A. 
Well,  no  direct  part;  no.  •  •  •  Q.  Since 
you  were  appointed  you  have  had  the  posses- 
sion of  all  the  notes  and  mortgages  and  other 
papers  belonging  to  the  estate,  have  you  not? 
A.  Yes,  sir.  Q.  Including  the  notes  and 
mortgages  and  other  matters  in  Ogemaw 
county?  A.  Yes,  sir.  Q.  And  during  all  the 
time  since  you  have  been  executor  you  have 
kept  possession  of  all  the  notes  and  mortgages 
tbat  were  made  and  executed  on  loans  In 
Ogemaw  county,  have  you  not?  A.  Yes,  sir. 
Q.  You  have  also  controlled  what  should  be 
done  with  them,  have  you  not?  A.  Yes,  sir. 
Q.  When  anything  was  necessary  to  be  done 
you  have  directed  Mr.  French  or  some  one 
else  to  do  it?  A.  I  have.  •  •  •  Q.  You 
kept  control  of  tbese  matters  under  your 
discretion?  A.  Yes,  sir;  and  I  could  accept  or 
reject  any  mortgage  that  we  went  In.  Q.  You 
have  absolute  control  of  the  property  In  Oge- 
maw county?  A.  Yes,  sir.  Q.  And  the  ab- 
solute control  of  what  should  be  done  with 
it?  A.  Yes,  sir.  Q.  And  kept  them  from  the 
beginning  of  your  administration  up  to  the 
present?  A.  Yes,  sir."  It  Is  true  tbat  French 
testified  that  be  talked  to  Mrs.  Ellis  about 
the  Ogemaw  Investments  In  a  general  way, 
but  there  is  nothing  to  Indicate  that  any  of 
the  individual  transactions  were  taken  up  or 
considered  by  her.  In  fact,  the  averments 
on  the  original  record,  and  the  testimony 
taken  therein  and  made  a  part  of  the  supple- 
mental bill,  negative  this.  It  is  not  Incon- 
sistent with  the  averments  of  -the  original 
bill  to  assert  that  Mrs.  Ellis  Joined  In  tbe 
first  Instance  In  constituting  French  agent. 


If  the  fault  in  management  bad  consisted  of 
making  this  appointment,  it  would  be  clear 
that  Mrs.  Ellis  should  share  the  loss.  Tbe 
decision  of  the  original  case  shows  tbat  no 
fault  was  Imputed  to  the  executors  In  retain- 
ing French  as  agent  134  Mich.  6S0,  06  N.  W. 
1067. 

The  question  here  presented  would  therefore 
appear  to  be  this :  Where  one  of  two  coexecn- 
tors  intrusts  to  tbe  other  practically  the  en- 
tire management  of  the  affairs  of  an  estate, 
or  of  a  particular  part  of  It,  and  that  other 
assumes  to  take  practically  complete  charge 
of  that  part  of  the  estate,  and  a  loss  occurs 
through  his  negligent  performance  of  such 
assumed  duty,  shall  the  coesecutor  be  sur- 
charged with  any  portion  of  the  loss,  in  a 
case  where  the  question  arises  between  the 
two  executors,  and  where  no  rights  of  cred- 
itors or  legatees  are  involved?  And,  second- 
ly, if  In  general  a  negative  answer  should  be 
returned  to  question  1,  Is  tbe  result  different 
where  the  executor  not  In  default  Is  a  leg- 
atee? As  the  record  shows  the  exact  rela- 
tions of  the  parties  to  the  trust  fund,  the  fact 
that  the  inventory  was  a  Joint  one  does  not 
as  between  tbe  two  executors,  estop  either. 
Hall  V.  Carter,  8  Oa.  407;  Hilton  v.  Briggs, 
64  Mich.  265,  20  N.  W.  47.  Nor  does  the 
filing  of  Joint  accounts  conclude  the  execu- 
tors. White  V.  Bullock.  20  Barb.  (N.  Y.)  91; 
Oaultney  v.  Nolan,  S3  Miss.  560;  Clarke  v. 
Jenkins,  8  Rich.  Eq.  (S.  C.)  318.  The  gener- 
al rule  of  liability  of  executors  for  a  dev- 
astavit Is  stated  with  clearness  in  Peter  v. 
Beverly,  10  Pet  (U.  S.)  632,  0  L.  Ed.  522,  as 
follows:  "It  Is  a  well-settled  rule  that  one 
executor  is  not  responsible  for  the  devastavit 
of  his  coexecutor  any  further  than  he  Is 
shown  to  have  been  knowing  and  assenting 
at  tbe  time  to  such  devastavit  or  misapplica- 
tion of  the  assets;  and  merely  permitting  his 
coexecutor  to  possess  the  assets,  without  go- 
ing further,  and  concurring  in  the  application 
of  them,  does  not  render  him  answerable  for 
the  receipts  of  his  coexecutor.  Each  executor 
Is  liable  only  for  his  own  acts,  and  what  he  re- 
ceives and  applies,  unless  be  Joins  In  the  di- 
rection and  misapplication  of  the  assets." 
See,  also,  Sutherland  y.  Brush,  7  Johns.  Cb. 
(N.  Y.)  17, 11  Am.  Dec.  383;  Wilson's  Appeal, 
116  Pa.  96,  0  Atl.  473;  Myer  v.  Myer,  187  Pa. 
247,  41  Atl.  24:  Nanz  v:  Oakley,  120  N.  Y. 
84,  24  N.  B.  306,  9  L.  R.  A.  223.  On  tbe 
other  band,  an  executor  who  assents  to  a  cer- 
tain course  by  his  coexecutor  Is,  at  least  In 
a  suit  by  the  legatees  or  creditors,  charge- 
able equally  with  the  active  trustee.  In  re 
Irvine's  Estate,  203  Fa.  608,  53  Atl.  602;  In 
re  Nlles,  113  N.  Y.  647,  21  N.  B.  687;  In  re 
Peck's  Estate,  81  App.  Dlv.  407,  52  N.  Y. 
Supp.  1028,  S.  t  161  N.  T.  655,  57  N.  E.  1119. 
These  cases  are  cited  by  complainant  to  sus- 
tain their  contention  that  when  one  of  two 
executors,  who  Is  Interested  in  the  funds  of 
the  estate,  turns  them  over  to  the  other  exec- 
utor, and  he  is  Intrusted  with  the  principal 
management  of  their  Investm^it,  and  a  por- 
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tlon  of  th«  funds  are  lost,  In  an  acODont- 
ing  between  the  coezecntors  each  will  be  mr- 
charged  with  one-balf  the  loss. 

A  carefnl  examination  ef  the  cases  dted 
mtlsfles  OB  that  they  do  not  make  for  any 
BQch  hard  and  fast  rule.  In  re  Niles,  sapra: 
The  Items  with  which  Mrs.  Miller  sought 
to  snrcharge  the  account  of  her  coezecutor 
were  loans  made  in  the  name  of  Mrs.  Miller. 
The  rule  for  the  retrial  of  the  case  was  stat- 
ed by  Gray,  J.,  as  follows:  "Where  con- 
currence in  the  action  of  Niles  can  be  prov- 
ed, or  with  adequate  tmowledge  of  it,  she 
Is  proven  to  have  assented  expressly,  or  by 
her  passiveness  should  be  deemed  to  have 
aoqnieaced,  in  It  as  coadministratrix.  She  is 
chargeable  with  its  consequences,  and  as 
beneflciary  she  is  estopped  from  objecting  to 
it"  This  falls  far  short  of  holding  that  the 
exclusive  control  of  one  of  two  executors  may 
not,  as  between  himself  and  an  interested  co- 
ezecutor, l)e  such  as  to  flz  upon  him  the  sole 
responsibility  for  a  devastavit.  In  re  Irvine, 
supra:  There  were  three  ezecutors.  In  de- 
termining that  all  were  chargeable  the  court 
said:  "It  must  be  remembered  that  the  exec- 
utors were  acting  Jointly.  They  were  in 
constant  contact,  and  the  acta  of  each  might 
easily  have  been  known  to  the  others  by  the 
exercise  of  reasonable  diligence.  Moneys 
were  sometimes  paid  to  one  and  sometimes 
to  another,  but  it  was  the  intention  in  all 
cases  that  all  collections  were  to  be  report- 
ed to  Mr.  Parmalee  as  the  accountant,  and 
the  proceeds  turned  over  to  him  as  custodian 
of  the  funds  of  the  estate.  The  court  ap- 
plied this  rule,  quoting  from  an  earlier  case : 
'However  it  may  be  as  to  the  responsibility 
of  <Hie  executor  who  has  passed  the  money  of 
the  estate  over  to  his  coezecntor,  there  is 
not  now  and  never  has  been  any  difference  of 
opinion  as  to  their  Joint  responsibility  for  a 
loss  resulting  from  their  Joint  negligence.'" 
In  the  Matter  of  Pedc'e  Bstate,  81  App.  Dlv. 
407,  52  N.  T.  Suw>.  1028,  the  appealing  exec- 
utor is  stated  to  have  "admitted  with  com- 
mendable frankness  that  he  should  be  per- 
sonally charged  with  such  of  the  investments 
as  tiad  been  made  upon  his  own  responsibility 
and  without  the  acquiescence  of  his  coexec- 
utor.  The  rule  stated  in  Re  Niles  was  re- 
iterated. 

In  the  present  case  It  sufiSdently  appears 
that  Omner  took  upon  himself  the  duty  of 
caring  for  the  Ogemaw  securities.  All  the 
correspondence  was  with  blm.  No  fault  is 
imputed  to  him  in  the  fact  of  having  select- 
ed French  as  agent,  but  the  negligence  for 
which  his  account  was  surcharged  was  after 
negligence  in  falling  to  give  due  and  proper 
attention  to  the  business  which  be  assumed  to 
control  and  did  control  without  molestation 
from  his  coexecutor.  The  neglieence  must 
be  held  to  have  been  the  sole  negligence  of 
Gmner.  We  cannot  impute  a  fault  to  Mrs. 
Ellis  In  tbuB  reposing  confidence  in  Mr.  Om- 
ner. In  re  Daly's  Estate,  Tuck.  (N.  Y.)  95; 
Cocks  V.  Havlland,  121  N.  Y.  431,  26  N.  B. 


976;  In  re  Hunt  (Sur.)  78  N.  Y.  Supp.  lOSw 
We  are  not  able  to  see  how  the  general  rule 
is  qnalifled  by  the  circumstance  that  Mrs. 
Bills  was  also  a  legatee.  That  circumstance 
would  not  relieve  her  coexecutor  from  the 
consequences  of  a  devastavit  Nor  would  she 
be  estopped  by  any  other  or  different  acta 
than  would  be  effective  to  estop  her  in  her 
capacity  as  executrix. 

The  decree  is  reversed,  the  demurrer  is 
sustained,  and,  as  the  whole  case  is  apparent- 
ly stated,  the  proper  decree  would  seem  to 
be  one  dismissing  the  supplemental  bill.  The 
defendants  will  recover  costs  of  both  oourts. 


WYANDOTTE    BREWING    CO.   ▼.    HART- 
FORD  FIRE   INS.   00. 
(Supreme  Court  of  Michigan.     July  8,  1906.) 
ItisuBAROB— Fun  PoLioT—OoRDinoini— Title 

Ot  INSTTBXD. 

Where  a  fire  policy  provided  that  it  should 
be  void  If  the  subject  of  Insurance  should  be  a 
building  on  ground  not.^owned  by  insured  In 
fee  simple,  and  the  application  for  insurance 
was  oral,  and  neither  Insurer  nor  its  agent  had 
knowledge  of  the  fact  that  the  building  In- 
sured was  situated  on  ground  leased  by  the 
insured,  the  policy  was  'void,  though  insured 
had  never  read  it  and  was  ignorant  of  the  clause 
In  question. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  t|  601-606.] 

Error  to  Circuit  Court,  Wayne  County; 
George  S.  Hosmer,  Judge. 

Action  by  the  Wyandotte  Brewing  Com- 
pany against  the  Hartford  Fire  Insurance 
Company.  Judgment  in  favor  of  plaintiff, 
and  defendant  brings  error.  Reversed,  and 
new  trial  ordered. 

Argued  before  McALYAY,  GRANT,  OS- 
TRANDER,    HOOKER,    and    MOORE,    JJ. 

Maybury,  Lndclng,  Emmons  &  Helfman, 
for  appellant  Charles  H.  Marr  (Dickinson, 
Stevenson,  Cullen,  Warren  ft  Butzel,  of  coun- 
sel), for  appellee. 

McALYAY,  J.  Suit  was  brought  by  plain- 
tiff upon  a  fire  insurance  policy  of  the  Mich- 
igan standard  form  for  the  sum  of  $600, 
issued  by  defendant  to  plaintiff  November  29, 
1902,  for  one  year  and  covered  the  ice 
houses  of  plaintiff  on  Detroit  river  In  Wyan- 
dotte, Mich.  The  application  for  insurance 
was  verbal.  The  lots  upon  which  the  build- 
ings stood  were  not  owned  by  plaintiff,  but 
were  occupied  by  It  as  lessee.  The  land 
belonged  to  the  Marx  estate  when  the 
policy  was  issued  and  was  subsequently 
partitioned.  Nothing  was  said  by  either 
party  at  the  time  the  policy  issued  relative 
to  the  title  or  Interest  of  plaintiff  in  and 
to  the  land  upon  whidi  the  property  was 
located.  Marx,  president  of  defendant  com- 
pany, acc^ted  the  policy  without  reading 
or  examining  it,  placed  it  in  his  safe  and 
retained  it,  and  claimed  he  never  knew  Its 
contents.  Upon  the  partition  proceedings 
Nicholas   Marx    and   John   Marz   each   ac- 
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quired  title  to  one  of  them  lots.  They  were 
brotbers  of  Frank  Marx,  president  of  plain- 
tlil  company,  wbo  purchased  John's  lot  He 
was  unable  to  agree  with  Nicholas  as  to  the 
rent,  which  was  to  be  thereafter  paid  by 
plalntlfT,  for  the  ground  on  which  one  of 
the  ice  houses  stood.  Nicholas  Marx  ordered 
the  Ice  house  removed  from  his  lot.  Plain- 
tiff  agreed  to  do  this  by  December  1,  1903. 
The  fire  which  destroyed  the  ice  houses 
occurred  Norember  17,  1903.  After  the  fire 
there  was  attached  to  the  policy  the  follow- 
ing rider:  "It  Is  hereby  understood  and 
agreed  that  the  Interest  of  the  Wyandotte 
Brewing  Co.  covered  in  policy  number  20,- 
919  is  assigned  to  Frank  Marx  and  Is  bis 
property  exclusively."  The  same  statement 
was  mads  in  the  proofs  of  the  loss.  The 
declaration  In  the  case  alleged  relative  to 
the  foregoing  assignment  that  this  "Indorse- 
ment attached  to  said  policy  of  insurance 
was  attached  by  defendant's  agent  under 
a  mistaken  idea  of  the  facts  in  the  case, 
and  said  indorsement  was  not  authorized 
by  the  plaintiff  or  Itii  officers  until  after 
said  fire  bad  occurred."  Defendant  denied 
plaintiflT's  right  to  recover,  upon  the  follow- 
ing grounds:  (1)  Because  the  building 
insured  was  upon  "ground  not  owned  by  the 
insured  In  fee  simple,"  and  no  written 
"agreement"  thereof .  was  indorsed  on  the 
policy   as  required   by   the   terms   thereof. 

(2)  Because  title  to  the  ground  on  which 
the  insured  buildings  stood  changed  after 
issuance  of  the  policy  and  no  written  "agree- 
ment" of  the  change  was  indorsed  on  the 
policy,   as  required  by  the  terms  thereof. 

(3)  Because  the  policy  had  been  assigned 
before  suit  to  Frank  Marx;  a  bill  in  equity 
is  necessary  to  correct  the  claimed  mistake 
before  liability  of  defendant  to  pialntifF 
becomes  fixed.  (4)  No  proofs  of  loss  wer« 
furnished  within  the  time  required  by  the 
policy.  At  the  close  of  tbe  case  each  party 
moved  tbe  court  for  an  instructed  verdict, 
which  was  denied.  It  appearing  that  the 
questions  Involved  were  questions  of  law, 
by  stipulation  the  jury  was  excused,  and 
the  parties  agreed  that  tbe  case  be  submit- 
ted on  briefs  to  tbe  court  to  be  determined 
by  him,  and  a  verdict  entered,  as  if  the 
Jury  were  present  The  court  directed  a  ver- 
dict in  favor  of  plaintiff  and  Judgment 
was  entered  for  the  amount  of  the  policy  and 
Interest 

The  principal  error  relied  upon  by  de- 
fendant as  a  reason  for  reversing  this  judg- 
ment Is  that  the  court  erred  in  not  holding 
that  tbe  policy  was  void  for  tbe  reason 
that  the  building  Insured  was  "on  ground 
not  owned  by  the  insured  in  fee  simple,  and 
no  written  agreement  thereof  was  indorsed 
on  tbe  policy  as  required  by  its  terms.  The 
policy  sued  upon  was  the  regular  Michigan 
standard  policy,  and  the  clause  relied  upon 
by  defendant  reads :  "This  entire  policy  un- 
less otherwise  provided  by  agreement  in- 
dorsed haeon,  or  added  hereto,  aball  be  void 


*  *  *  If  tbe  subject  of  insurance  be  a 
building  on  ground  not  owned  by  the  insured 
in  fee  simple."  It  is  an  admitted  fact  in  this 
case  that  plaintiff  never  owned  tbe  ground 
upon  which  the  buildings  were  located.  The 
buildings,  as  the  proofs  show,  were  owned 
by  plaintiff,  and  were  located  on  leased 
ground.  At  tbe  time  the  insurance  was 
placed,  nothing  at  ail  was  said  by  either  party 
as  to  the  title  to  the  ground.  No  questions 
were  asked  by  defendant's  agent,  and  no  re- 
presentations made  by  plaintiff.  There  was 
no  written  application.  As  far  as  the  record 
shows,  defendant  or  its  agent  bad  no  knowl- 
edge of  tbe  condition  of  tbe  title  to  tbe 
ground.  Tbe  court,  in  his  decision,  held 
that  the  case  at  bar  was  controlled  by  the 
cases  of  Hall  v.  Insurance  Ck>.,  83  Mich.  181, 
63  N.  W.  727,  18  li.  R.  A.  135,  32  Am.  St 
Bep.  497,  and  Hoose  v.  Insurance  Co.,  84 
Mich.  309,  47  N.  W.  687, 11  L.  B.  A.  340.  The 
contention  of  defendant  is  that  the  case  is 
distinguishable  from  these  cases;  tbat  tbe 
application  was  vertial ;  tbat  tbe  policy  was 
issued  by  defendant  and  accepted  by  plain- 
tiff without  objection  and  tbat  he  is  bound 
by  the  terms  of  bis  contract — citing  Wieren- 
go  V.  Insurance  Co.,  96  Mich.  621,  67  N.  W. 
833. 

Tbe  cases  above  mentioned  and  other  cases 
before  this  court  have  discussed  this  clause 
of  the  Michigan  standard  policy  referred  to. 
The  question  in  the  Wierengo  Case  appears 
to  be  the  same  question  involved  in  this 
suit  Tbe  Insurance  in  tbat  case  was  se- 
cured upon  a  verbal  application.  No  terms 
of  the  contract  were  mentioned  except  the 
amount  Upon  the  receipt  of  tbe  policy 
neither  the  insured  nor  her  agent  read  it; 
and  did  not  read  it  until  after  the  fire.  The 
policy  was  the  Michigan  standard  policy 
for  $1,000  containing  the  same  clause  as  to 
title  to  land  and  mortgages  on  personalty 
as  in  this  case.  It  covered  a  stock  of  mer- 
chandise upon  which,  at  the  time,  there  was 
a  chattel  mortgage  for  over  |1,200.  Neither 
defendant  nor  its  agent  bad  any  knowledge 
of  this  mortgage  at  tbe  time  tbe  policy  is- 
sued. Justice  Grant,  speaking  for  the  court 
said:  "In  this  case,  wb«re  there  was  no 
written  application  nor  any  terms  of  tbe 
policy  agreed  upon  by  parol  except  tbe 
amount,  the  insured  must  be  charged  with 
knowledge  that  the  policy  he  receives  con- 
tains tbe  contract,  binding  upon  him  as  well 
as  the  insurer.  He  must  know  that  tbe 
policy,  which  is  the  contract,  contains  the 
usual  terms  of  such  instruments.  He  may 
not  lay  It  aside  without  reading  It,  and  when 
be  seeks  to  recover  upon  it,  and  finds  that, 
under  its  plain  provisions,  he  cannot  recover, 
say:  'I  did  not  read  it  Tbe  insurer  did 
not  tell  me  what  it  contained.  I  did  not 
know  tbat  it  was  necessary  to  tell  him  about 
the  title  and  conditions  of  my  property,  and 
therefore  I  am  not  bound  by  its  terms.'  Had 
Mr.  Pearson  or  bis  principal  read  the  con- 
tract—which be  could  have  done  In  a  few 
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moments — tbey  would  at  once  bave  known 
these  plain  and  Important  conditions,  which 
the  defendants  had  the  clear  right  to  Insert, 
and  to  make  a  condition  of  its  validity.  Cer- 
tainly the  Insured  must  l>e  held  to  some  de- 
cree of  diligence  In  obtaining  knowledge  of 
the  contracts  to  which  they  are  parties.  Ig- 
norano*  will  not  relieve  a  party  trom  bis 
contract  obligations.  The  law  only  relleveB 
him  therefrom  In  cases  of  fraud,  mistake, 
waiver,  or  estoppel.  An  insurer  Is  not  re- 
quired by  the  law  to  inquire  Into  the  con- 
dition of  the  title  to  the  property  insured, 
or  to  Inform  the  insured  of  all  the  conditions 
and  terms  of  the  policy  to  be  issued,  or  to 
read  it  to  him,  or  inform  him  of  its  con- 
tents. When  received  and  accepted  without 
objection,  he  must  be  tMund  by  Its  terms 
unless  these  terms  are  waived  by  the  insurer. 
This  Is  the  law  of  contracts,  and  there  is  no 
reason  or  authority  for  holding  that  an  in- 
surance contract  is  an  exception  thereto." 

We  think  this  is  decisive  of  the  question 
before  us,  and  unless  the  cases  relied  upon  by 
the  court,  and  other  cases  cited  by  counsel 
for  plaintiff,  overrule  It,  we  consider  the 
question  as  to  the  construction  of  tl>e  part 
of  the  contract  under  consideration  settled  In 
this  state.  The  fact  that  in  this  case  the 
question  is  as  to  the  title  to  the  ground  upon 
which  the  Insured  buildings  were  situated, 
and  In  the  case  Just  cited  was  as  to  a  chattel 
mortgage  on  personal  property  makes  no  dif- 
ference. Each  requirement  is  of  equal  blnd- 
Ing  force  as  a  part  of  the  same  stipulation  in 
the  contract  The  only  distinction  being  as  to 
the  class  of  property  to  which  each  applies. 
The  following  authorities  are  in  accord  with 
the  opinion  above  quoted:  Security  Ins.  Ca 
V.  Mette,  27  111.  App.  324;  Phenix  Ins.  Co.  y. 
Searlea,  100  Oa.  07,  27  S.  B.  779;  Dumas  T. 
Insurance  Co.,  12  App.  D.  a  245,  40  L.  R.  A. 
358. 

A  review  of  the  cases  claimed  by  plaintiff 
as  contrary  to  or  overruling  the  Wlerengo 
■Case,  supra,  will,  we  think,  disclose  that  such 
is  not  the  fact  In  Hoose  v.  Insurance  Ca, 
supra,  opinion  by  Champlln,  C.  J.,  defendant, 
among  other  reasons,  denied  plaintifTs  right 
to  recover  because  she  was  not  sole  and  un- 
conditional owner  of  the  property  and  did  not 
own  the  ground,  upon  which  the  Insured 
building  stood,  In  fee  simple,  in  violation  of 
the  conditions  of  the  policy.  The  policy 
covered  the  building,  stock  of  groceries,  and 
so  forth,  and  store  furniture  and  fixtures 
contained  in  the  building.  The  policy  as  to 
the  real  estate  interest  reads:  "Insure  Mrs. 
Margaret  Hoose  to  the  amount  of  *  *  * 
one  thousand  dollars  on  the  two-story  frame 
building  occ1^)ied  as  a  grocery  store  and 
dwelling  situated  on  the  northwest  comer  of 
Milwaukee  and  Beaublen  Sts.,  Detroit,  Mich., 
against  all  such  immediate  loss  or  damage 
sustained  by  the  assured  as  may  occur  by 
fire  to  the  property  above  specified  but  not 
exceeding  the  amount  of  the  Interest  of  the 
assured  In  the  property."    At  the  time  the 


insurance  was  written,  she  held  under,  a  land 
contract  and  there  was  a  mortgage  on  the 
premises.  The  application  was  verbal,  and 
it  was  claimed,  and  the  Jury  found  specially, 
that  defendant's  agent  had  been  told,  and 
knew  at  the  time  the  policy  issued,  the  condi- 
tion of  the  title.  This  court  held  tliat  such 
verbal  statements  became  a  part  of  the  con- 
tract and  the  finding  of  the  Jury  was  con- 
clusive upon  defendant  that  it  had  knowledge 
of  the  condition  of  the  title.  In  construing 
the  clause  in  the  policy  relative  to  the  title 
to  the  ground  on  which  the  building  stood, 
which  la  the  same  as  in  the  policy  in  the  suit 
at  bar,  the  court  says:  "In  construing  this 
portion  of  the  policy  the  whole  must  be  taken 
together.  Now  the  object  sought  to  be  ac- 
complished by  the  person  applying  for  the 
Insurance  was  to  obtain  indemnity  against 
loss  by  fire  of  her  interest  in  the  building. 
If  the  insurance  company  which  made  out  the 
policy,  upon  the  verbal  application  to  its 
agent,  had  desired  to  know  what  Interest  it 
was  insuring  it  should  have  stated  it  in  that 
part  of  the  policy  pertaining  to  the  risk." 
And  further :  "Construing  this  portion  of  the 
policy  with  the  testimony  in  the  case,  and 
with  the  fact  that  the  company  issued  the 
policy  to  Mrs.  Hoose  without  stating  in  the 
policy  what  her  interest  was,  but  insuring 
the  building  against  loss  by  fire  to  an  amount 
not  exceeding  the  interest  of  the  assured  in 
the  property,  we  think  It  must  be  held  that 
defendant  understood  the  condition  of  the 
title  and  Intended  to  Insure  whatever  interest 
Mrs.  Hoose  had  which  was  insurable,  not  ex- 
ceeding the  amount  named  In  the  policy." 
The  court  also  held  that  the  requirements  of 
the  policy  as  to  Indorsements  of  changes  of 
title  referred  only  to  such  changes  as  arose 
after  its  delivery  and  acceptance.  In  Hall 
V.  Insurance  Co.  (opinion  by  McGrath,  J.) 
supra,  the  suit  was  brought  by  an  assignee  of 
the  policy.  This  assignment  was  made  by 
the  consent  of  the  company  and  defendant's 
agent  was  told  that  the  Insured  had  as- 
signed his  Interest  in  the  policy  to  plaintiff. 
The  court  held  that  the  defendant,  by  con- 
senting to  the  assignment,  had  made  a  con- 
tract with  plaintiff,  and  was  estopped  from 
defending  against  the  assignee  on  account 
of  prior  breaches  unknown  to  either  party; 
that  the  Information  it  received  at  the  time 
of  the  assignment  was  sufficient  to  put  it 
upon  inquiry.  It  also  held  that  the  assignor 
bad  an  Insurable  Interest  In  this  case 
the  application  was  verbal.  No  statement  as 
to  the  condition  of  the  title  was  asked  for  or 
given.  In  its  reference  to  the  Hoose  Case,  the 
court  was  In  error  as  to  its  statement  that 
the  facts  were  precisely  the  same.  In  the 
Hoose  Case,  as  above  already  stated,  defend- 
ant company  was  Informed  of  the  exact  con- 
dition of  title  when  the  Insurance  was  writ- 
ten. This  case,  however,  was  not  determined 
and  decided  upon  that  question,  as  already 
appears.  In  Guest  v.  Fire  Inaurnnce  Co., 
60  Mich.  98,  33  N.  W.  81,  opinion  by  Campbell, 
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J.,  the  application  was  verbal,  and  tbe  insured 
stated  he  held  under  a  land  contract  The 
policy  read:  "Lot  held  by  virtue  of  land 
contract"  In  Oristocit  t.  Boyal  Ins.  Oe.,  87 
Mich.  428,  48  N.  W.  634..  opinion  by  Grant 
C.  J.,  tbe  application  was  not  in  writing  and 
defendant's  agent  was  informed  of  a  mort- 
gage. In  Hiotke  t.  Mechanics'  Ins.  Co.,  118 
Mich.  166,  71  N.  W.  463,  opinion  by  Hooker, 
J.,  insured  was  a  foreigner  unable  to  write 
and  speak  English.  He  stated  that  he  held 
the  land  on  which  the  house  was  situated  on 
contract  The  contract  was,  in  fact  to  him- 
self and  wife  Jointly. 

The  most  recent  case  t>efore  this  court 
bearing  upon  the  question  under  considera- 
tion, is  Brunswlck-Balke-CoUender  Co.  v. 
Northern  Assurance  Ca  (Mich.)  105  N.  W. 
76,  opinion  by  Ostrander,  J.  PlalntlfT  was 
the  owner  of  certain  saloon  furniture  and  fix- 
tures, blllard  and  pool  tables,  of  which  it 
had  made  a  conditional  sale  retaining  title 
In  the  property,  and  also  upon  which  it  had 
taken  a  chattel  mortgage  to  secure  the  title 
notes.  The  application  was  verbal  and  the 
record  does  not  show  that  any  spedflc  repre- 
sentations were  made  as  to  title.  The  court 
said :  *'In  tbe  case  at  bar,  plaintiff  had  an 
insurable  interest  It  had  the  legal  title 
and  was  the  owner  of  the  property  Insured 
subject  to  the  rights  of  Bawson  Bros,  to 
acquire  Its  title  by  performance  of  Its  con- 
tract of  sale.  The  only  actual  description  of 
their  interest  in  the  property  contained  in 
the  policy  was  the  language  "|1,100  on  their 
saloon  furniture  and  fixtures,  etc."  This 
was  a  true  description,  and  defendant  can- 
not complain  because  of  its  own  negligence 
In  failing  to  require  a  more  specific  descrip- 
tion." The  cases  cited  in  the  opinion  have 
already  been  discussed.  The  case  decides 
that  the  description  of  the  property  In  the 
policy  was  not  untrue;  that  the  owner  of 
the  legal  title  of  personal  property  need  not 
disclose  the  fact  that  he  had  agreed  to  sell 
such  insured  property  upon  conditions  re- 
serving title.  This  Is  supported  by  author- 
ity. A  conditional  sale  in  the  law  of  fire 
insurance  is  not  an  alienation.  8  Joyce  on 
Ins.  i  2284,  and  cases  cited.  Earlier  Michigan 
cases  cited  by  plaintiff  to  the  point  that 
the  Insured  need  not  disclose  tbe  state  of 
title  to  the  property  insured  are  not  in  point 
for  the  reason  that  the  insurance  contracts 
did  not  so  require,  or  the  facts  showed  waiver 
or  estoppel.  In  the  cases  discussed,  where 
the  opinion  of  this  court  has  not  been  given, 
enough  of  the  facts  of  each  case  has  been 
stated  to  show  some  knowledge  as  to  title, 
or  waiver  on  the  part  of  tbe  insurer.  This 
court  has  never  in  terms  overruled  the  case 
of  Wierengo  v.  Insurance  Co.,  supra,  and  it 
is  evident  such  has  not  been  the  intention. 
Some  members  of  the  court  who  concurred 
in  that  case  have  sat  in  all  tbe  cases  herein 
above  considered,  except  the  Guest  Case,  and 
In  no  Instance  has  the  decision  in  that  case 


been  referred  to  or  questioned,  for  tbe  un- 
doubted reason  that  these  cases  were  dis- 
tinguished by  them. 

In  this  case,  at  the  time  that  the  policy 
Issued,  plaintiff  was  not  the  owner  of  the 
land  in  fee  simple.  The  burden  of  the  proof 
to  show  knowledge  in  the  defendant  of  this 
fact  was  upon  the  plaintiff.  This  It  failed 
to  do.  The  defendant  had  no  sudi  knowl- 
edge, therefore  tlie  policy  was  void.  Tbe 
court  should  have  directed  a  v»dlct  for  de- 
fendant   We  find  no  other  errors  in  the  case. 

Judgment  Is  reversed,  and  a,  new  trial 
ordered. 


BABBETT  ▼.  MIIXEB  et  aL 
(Supreme  Court  of  Michigan.     July  8.  1906.) 

1.  TacsTs— CoHSTBUcnvB  Tausr— PtraoHAsx 
or  Land. 

Where  complainant  knowing  of  an  offer 
to  sell  a  tract  of  land  at  a  certain  price,  falsely 
represented  to  prospective  purchasers  that  he 
iield  an  option  for  a  part  of  tbe  tract  at  that 
price,  and  offered  them  the  benefit  of  the  op- 
tion, reserving  an  undivided  interest  as  his 
compensation,  and,  the  offer  being  accepted,  an 
option  on  the  entire  tract  was  procored  in  favor 
of  tbe  purchasers,  complainant,  and  an  agent 
of  the  owners,  and  the  purchasers,  on  learning 
its  terms,  declined  to  accept  it,  but  afterwards 
procured  the  entire  tract  at  the  original  price, 
the  complainant  is  not  entitled  to  recover  any 
part  of  the  tract  from  them. 

2.  Same— CoitnsMATiON. 

Where  complainant  falsely  represented  that 
he  held  an  option  on  a  part  of  a  tract  at  a 
certain  price,  and  offered  prospective  purchasers 
the  benefit  of  the  option,  only  reserving  au 
undivided  interest  as  his  compensation,  and  an 
option  on  the  entire  tract  at  the  same  price 
was  then  procured  in  favor  of  the  purchasers, 
an  agent  of  the  owners,  and  complainant  a 
letter  from  one  of  the  purchasers  to  the  owners, 
directing  them  to  make  a  deed  to  him  as  trustee, 
did  not  constitute  a  confirmation  of  the  agree- 
ment between  them  and  complainant  so  as  to 
entitle  him  to  recover  the  balance  of  the  tract, 
above  tbe  part  named  in  that  agreement  and  the 
interest  reserved,  from  the  purchasers,  when 
they  finally  procured  a  deed  of  the  entire  tract 

Appeal  from  Circuit  Court  Kent  County,  in 
Chancery;    Willis  B.  Perkins,  Judge. 

Action  by  Ervln  B.  Barrett  against  Ward 
B.  Miller  and  others.  From  a  decree  in  favor 
of  complainant,  defendant*  appeal.  Be- 
versed,  and  bill  of  complaint  dismissed. 

Complainant  a  timber  cmlaer  of  eiQierl- 
ence,  learned  that  his  son-in-law,  one  B.  J. 
Hart,  of  Grand  Bapids,  Mich.,  had  been  em- 
ployed in  the  capacity  of  a  broker  to  dispose 
of  9,658.10  acres  of  land,  situated  in  Gogebic 
county,  Mich.,  at  the  i^ice  of  $5.75  per  acre, 
for  a  commission  of  2H  i>er  cent  The  land 
Was  valuable  chlefiy  for  the  growing  Umber, 
and,  the  owners'  estimates  of  the  quantity 
of  the  timber  being  imrellable,  complainant 
upon  the  request  of  Hart  was  employed  by 
Hart  by  the  consent  of  the  owners,  to  make 
a  new  examination  of  the  lands  and  a  new 
estimate  of  the  timber,  bis  services  to  be 
paid  for  by  $465 — by  the  owners  if  a  sale  was 
made,  and  one-half  that  sum  to  be  paid  by 
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the  owners  and  one-half  by  Hart  whether  a 
sale  woa  made  or  not;  the  estlmatea  to  be- 
long to  the  owners.  Ck>mplainant  and  his 
son  ylslted  the  land  and  did  make  an  esti- 
mate, spending  some  two  months  in  the 
work.  Returning  to  Grand  Rapids,  he  found 
that  Hart  had  not  yet  procured  a  purchaser 
for  the  land,  and  he  conceived  the  idea  of 
himself  procuring  a  sale  of  a  ]?ortlon  of  the 
lands  at  the  price  asked  by  the  owners  for 
the  entire  tract  and  to  secure  for  himself 
that  portion  of  the  lands  not  so  sold,  as  well 
as  an  Interest  with  the  purchasers.  Without 
making  any  arrangements  with  the  owners, 
and  wltbout  the  knowledge  or  consent  of  the 
owners,  be  set  about  the  carrying  of  his 
scheme  to  a  conclusion.  He  made  an  ar- 
rangement with  Mr.  Hart,  later  reduced  to 
writing  and  dated  back  to  September  9,  1903, 
as  follows: 

"Memorandum  of  agreement  made  this  9th 
day  of  September,  A.  D.  1908,  between  Ed- 
ward J.  Hart  of  Grand  Rapids,  Mich.,  party 
of  the  first  part,  and  Errln  B.  Barrett,  of  the 
same  place,  party  of  the  second  part,  wit- 
nesaetb :  That  said  party  of  the  second  part 
agrees  to  secure  customer  or  customers  to 
accept  on  or  l>efore  October  5,  1003,  together 
with  said  second  party,  an  option  on  lands  In 
T.  46 — 45  and  T.  47—45,  Gogebic  county, 
Michigan,  owned  by  Wakefield  and  Thomas 
Estates;  said  customers  to  pay  the  sum  of 
$56,000  or  approximately  $8  per  acre  for  7,040 
acres  of  said  lands  contained  in  sections  13, 
14,  19,  20,  21,  22,  23,  24,  26,  26,  27,  28,  29, 
30,  31,  32,  33,  34,  and  SS  of  T.  46—45.  That 
said  party  of  the  first  part  as  agent  for  said 
lands,  agrees,  in  consideration  of  services  of 
said  party  of  second  part  in  securing  such 
customers,  and  negotiating  deal,  and  in  con- 
sideration of  the  sum  of  $5.00  to  instruct 
Charles  O.  Brewster,  attorney  for  owners  of 
said  lands,  to  make  deed  to  the  remainder 
of  said  lands,  about  2,618.10  acres  In  sec. 
28  T.  47—45  and  sections  1,  2,  3,  4,  6,  6,  7, 
8,  11,  and  12  T.  46 — 15,  to  said  party  of  sec- 
ond part  and  to  make  deed  to  said  7,040 
acres  to  customers  as  said  second  party  shall 
direct,  when  said  customers  and  said  second 
party  shall  have  accepted  said  option  by  de- 
positing 10  per  cent  of  purchase  price  of 
$56,000.  Dated  Grand  Rapids,  Mich.,  Sep- 
tember 9,  1903.    Edward  J.  Hart." 

Complainant  made  two  plats  of  the  land; 
one  containing,  describing,  and  estimating 
7,040  acres,  and  the  other  the  remainder 
of  the  land.  He  interested  certain  possible 
purchasers,  and  took  some  of  them  to  ex- 
amine the  lands  upon  representations  as  to 
tlie  quality  and  value  of  the  timber,  and  upon 
undertaking  to  pay  certain  expenses  if  the 
lands  were  not  as  represented.  He  repre- 
sented that  there  was  in  existence  an  op- 
tion, given  by  the  owners  of  the  land,  for  the 
sale  of  7,040  acres  at  the  price  of  $8  per 
acre,  which  option  he  could  and  would  pro- 
cure for  the  benefit  of  the  purchasers  upon 
certain  conditlona.    At  one  time,   at  least. 


his  proposition  was  put  in  writing  and  sub- 
mitted In  the  form  of  a  letter  or  prospectus 
to  certain  of  the  persons  whom  be  proposed 
to  interest  Among  other  things  which  tills 
letter  contains  Is  the  following : 

"As  evidence  of  the  estimator's  confidence 
in  bis  figures,  he  has  an  opportunity  to  sell 
the  whole  property,  or,  rather,  his  option 
on  the  same,  to  one  of  the  large  lumber 
dealers  in  this  city  and  netting  him  a  rea- 
sonable profit  on  bis  Investment  which  con- 
sists of  two  months'  time  spent  In  the  woods 
estimating  the  timber  and  securing  the  op- 
tion. But  he  is  BO  confident  of  the  value  of 
this  property  that  he  prefers  to  organize  a 
company  in  whidi  he  will  have  one-eighth 
interest  for  his  option  and  work,  and  to  ttiat 
end  offers  to  stipulate  in  the  articles  of 
agreement  that  the  parties  fumlsblng  the 
money  to  handle  the  proposition  may  take 
any  one  of  the  following  four  options:  "(1) 
He  will  leave  the  management  of  the  proper- 
ty and  the  question  of  whether  It  is  sold,  if 
a  reasonable  profit  on  the  investment  Is 
offered,  or  a  mill,  railroad,  and  other  equip- 
ment put  in  and  the  timber  worked  out,  en- 
tirely to  the  investors,  and  share  to  the  ex- 
tent of  one-eighth  interest  in  the  profits  ac- 
cruing from  either  method.  (2)  The  invest- 
ors to  have  the  privilege  of  giving  him  for 
his  one-eighth  interest  the  timber  over  and 
above  such  estimates  as  furnished  herewith. 
(3)  The  investors  to  have  the  privilege  of 
giving  him  for  his  one-eighth  hiterest  the 
profits  on  the  transactions  over  and  above 
1190^000.  (4)  The  investors  to  have  the  priv- 
ilege of  giving  him  for  his  one-eighth  in- 
terest the  mineral  rights  on  the  land  after 
the  timl>er  is  disposed  of.  *  *  *  The  op- 
tion on  this  property  as  it  now  stands  ex- 
pires September  15th  and  calls  for  $56,000 
cash.  However,  we  believe  that  an  extension 
of  30  days'  time  can  be  secured  by  making  a 
reasonable  showing  of  good  faith  in  asking 
for  time  to  confirm  estimates.  •  •  •  You 
will  also  bear  in  mind  that  this  option  is 
on  a  complete  transfer  of  the  property — in- 
dades  the  real  estate,  mineral  rights,  and 
timber." 

This  prospectus  was  dictated  by  defendant 
Stevenson  on  or  about  September  10th  In 
the  presence  of  complainant,  and  who  knew 
then  that  the  land  belonged  to  two  New  York 
estates,  but  without  knowing  the  names  of 
the  owners,  and  who  was  told  by  complain- 
ant tliat  Hart  was  the  local  agent  for  the 
lands.  This  prospectus  was  issued  before 
any  of  the  defendants  or  any  persons  whom 
th^  represented  bad  made  an  examination 
of  the  lands.  An  agreement  was  finally 
made  by  complainant  with  certain  persons, 
whose  Interests  are  now  represented  by  de- 
fendants, to  purchase  7,040  acres  of  land  for 
$8  an  acre,  or  substantially  $56,000,  with  the 
understanding,  however,  that  there  was  in 
existence  an  option  for  said  lands  at  said 
price,  by  means  of  which  the  lands  could  be 
secured.    None  of  the  defendants  bad  seen 
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the  option.  There  was  In  fact  no  option  (or 
7,040  acres,  or  tor  any  of  the  land,  and 
neither  Hart  nor  complainant  knew  that  an 
option  cculd  be  procured.  The  agent  of  the 
owners,  being  applied  to  by  Mr.  Hart  for 
an  option,  declined  to  give  one  until  he  was 
furnished  with  the  names  of  the  Intending 
purchasers,  and  declined  to  give  an  option, 
except  in  accordance  with  the  terms  upon 
which  Hart  had  authority  to  find  purchasers 
for  the  land.  Hart  represented  to  the  own- 
ers' agent  that  complainant  was  an  intending 
purchaser ;  that  some  of  the  lands  he  would 
purchase  on  his  own  account  and  some  of 
them  with  other  persons.  An  option,  drawn 
by  Hart,  was  forwarded,  but  was  not  execut- 
ed; an  option  In  the  following  form  being 
executed  and  returned  to  him,  the  names  of 
the  purchasers  appearing  therein  being  fur- 
nished by  Hart: 

"Memorandum  of  agreement  between 
Charles  O.  Brewster,  of  New  York,  as  attor- 
ney for  the  estate  of  Cyrus  Wakefield  and  the 
estate  of  Joseph  B.  Thomas,  as  first  party, 
and  E.  A.  Tumbull,  of  Grand  Ledge.  Michi- 
gan, and  Edwin  Owen,  L.  J.  Stevenson,  B. 
E.  Barrett,  Frayer  Halladay,  and  Edward  J. 
Hart,  of  Grand  Rapids,  Mich.,  as  second 
party:  The  first  party  grants  an  option  to 
and  including  October  5,  1903,  on  the  lands 
owned  by  his  clients  In  township  forty-six 
(46),  range  forty-fiye  (45),  and  section  twen- 
ty-eight (28),  township  forty-seven  (47), 
range  forty-five  (45) ,  Gogebic  county,  Michi- 
gan, about  ninety-slz  hundred  and  fifty-eight 
and  10/100  acres  (9,658.10)  at  five  dollars 
and  seventy-five  cents  per  acre.  This  cation 
Is  granted  to  the  second  party  Jointly  and 
severally  upon  the  following  terms:  Said 
second  party,  or  any  of  them,  shall  have  the 
privilege  of  examining  said  lands  within 
the  period  of  this  option  and  to  accept  the 
same  on  or  before  October  6,  1908,  on  deposit- 
ing 10  per  cent  of  the  purchase  price,  or 
about  fifty-six  hundred  dollars  ($3,600),  as  a 
guarantee  to  take  said  lands  if  the  deeds, 
abstracts,  and  tax  histories  show  a  clear  and 
valid  title  In  the  grantors.  Upon  acceptance 
of  said  option  on  or  before  October  6,  1903, 
and  the  deposit  of  fifty-six  hundred  dollars 
($5,600)  in  the  Grand  Rapids  Savings  Bank, 
to  be  held  subject  to  the  order  of  the  first 
party,  as  guarantee  and  part  payment  for 
said  lands,  the  proper  deeds  and  abstracts 
are  to  be  forwarded  by  first  party  to  said  bank 
for  examination,  according  to  instructions 
to  be  given  by  said  Edward  J.  Hart  In  case 
the  second  party  refuses  to  complete  the  pur- 
chase of  the  lands,  a  good  and  valid  title 
being  offered  by  the  grantors,  the  said  de- 
posit of  fifty-six  hundred  dollars  ($5,600)  Is 
to  be  forfeited  to  said  first  party  as  attorney 
as  aforesaid.  Dated  New  York,  September 
16,  1903.  [Signed]  Charles  O.  Brewster, 
Atty.  for  Estate  of  Cyrus  Wakefield  and 
Joseph  B.  Thomas." 


There  was  and  had  been  no  other  option. 
On  the  6th  day  of  October,  1903,  defendants 
deposited  in  the  bank  at  Grand  Rapids  the 
sum  of  $5,600,  which  they  were  told  by  th< 
complainant  was  the  sum  required  to  be  de- 
posited according  to  the  option.  Complain- 
ant promised  that  the  option  should  be  de- 
posited at  the  bank  at  the  same  time  and 
could  there  be  examined.  It  was  not  de- 
posited until  the  next  day,  when  It  was  ex- 
amined by  the  defendants,  or  by  some  of 
them,  and  they  then  learned  for  the  first 
time  the  owners'  terms  of  sale.  They  made 
a  copy  of  it,  consulted  among  themselves  and 
with  attorneys,  and  without  communicating 
with  complainant  wired  the  New  York  attor- 
ney to  make  the  deed  to  Luther  J.  Stevenson, 
as  trustee,  and  on  the  same  day  wrote  him 
a  letter  to  the  same  effect,  as  follows: 

"Oct  6th,  1908. 

"Charles  O.  Brewster,  88  Liberty  St,  New 
York,  N.  Y. — Dear  Sir:  In  accordance  with 
the  option  given  by  you  Sept  16, 1903,  to  my- 
self and  others,  we  deposited  $5,600  with  the 
Grand  Rapids  Savings  Bank  yesterday,  to  be 
paid  on  the  purchase  price  of  timber  and 
land  consisting  of  about  9,668  acres  located 
In  Gogebic  county,  Mich.,  upon  our  accept- 
ance of  the  deeds  to  the  property.  As  we 
have  not  perfected  our  organization,  I  am 
instructed  to  advise  yon  to  make  the  deeds 
running  to  me,  Luther  J.  Stevenson,  trustee. 
Please  advise  me,  upon  receipt  of  this,  -when 
the  deeds  will  prolmbly  be  here,  and  oblige, 
yours  respectfully. 

"Diet.  L.  J.  8." 

Up  to  this  point  complainant  Is  shown  to 
have  been  the  veriest  Intermeddler  in  the 
affairs  of  others.  He  had  no  interest  in  the 
lands,  was  not  employed  by  the  owners,  and 
was  not  an  intending  purchaser  of  any  of 
the  lands.  Both  he  and  Hart  had  misrepre- 
sented— one  to  the  intending  purchasers;  the 
other  to  the  owners — the  facts.  On  the  8th  of 
October  defendants  appointed  a  meeting,  at 
which  complainant  was  invited  to  be  and  was 
present  There  is  controversy  as  to  what  took 
place  at  this  meeting.  The  following  day 
another  meeting  was  had,  at  which  complain- 
ant charged  the  defendants  with  an  attempt 
to  deal  around  him  and  leave  him  out,  and 
the  defendants  charged  complainant  with 
misrepresenting  the  deal  to  them.  There 
was  further  correspondence: 

"10/12/1903. 
"To  Charles  O.  Brewster,  62  Liberty  St., 
New  York  City:  Make  no  deeds  to  Hart  or 
Barrett  for  Gogebic  county  property  covered 
by  option  of  September  sixteenth.  Letter 
follows. 

"h.  J.  Stevenson." 

•^ew  York,  Oct  15th,  1903. 
"L.    J.    Stevenson,    Wlddlcomb    Bldg.,     G. 
Rapids:     Yours  twelfth.     Cannot  give  deed 
except  to  parties  named  In  option,  unless  all. 
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Incladlng    Hart,    consent.    Such    deed    now 
ready.    Wire  answer. 

'HX  O.  Brewster." 

"In  re  T.  46-47,  R.  46,  Michigan. 
"October  12,  1908. 
"^r.  L.  3.  Stevenson,  Grand  Rapids,  Mich- 
igan— ^Dear  Sir:  I  acknowledge  receipt  of 
yotor  letter  of  the  6th  Inst.  As  all  my  deal- 
ings have  been  with  Mr.  Hart  In  this  matter, 
I  prefer  that  the  Instructions  as  to  the  names 
of  the  grantees  in  the  deeds  shall  come  from 
him.  I  hope  yon  will  be  able  to  arrange 
matters  so  that  there  will  be  no  further  delay. 
Tours  truly, 

"[Signed]  C.  O.  Brewster." 

"New  York,  Oct  15,  1908. 
"Messrs.  Stevenson,  Halladay,  Miller,  Owen 
ft  Young,  Grand  Rapids,  Mich. — Gentlemen: 
I  have  received  today  by  registered  mall 
your  letter  of  the  12th  Inst,  and  note  Its  con- 
tents. I  regret  exceedingly  that  any  dispute 
should  have  arisen  between  yourselves  and 
Mr.  Hart  As.  the  broker  In  the  transaction, 
and  one  of  the  parties  named  in  the  option 
dated  Sept  16th,  I  have  confined  my  nego- 
tiations to  blm  as  a  representative  of  the  pur- 
chasers. In  naming  grantees  In  the  deeds, 
I  am  bound  by  the  terms  of  the  option,  and 
have  no  right  to  Insert  the  names  of  others 
without  the  consent  of  all  the  parties  to  the 
option,  including  Mr.  Hart  The  soundness 
of  this  proposition  I  am  sure  you  will  admit 
upon  careful  consldeii^tion.  As  to  the  sub- 
stitution of  Messrs.  Miller  &  Young  in  place 
of  Xr.  Tumbnil,  I  must  have  a  letter  or  tele- 
gram from  Mr.  Tambnil  consenting  to  such 
a  dbange  in  naming  the  grantees  in  the  deed. 
Upon  receipt  of  your  letter  I  wire  Mr.  Steven- 
son as  follows:  'Yours  twelfth.  Cannot  give 
deeds  except  to  parties  named  In  option,  un- 
less all,  including  Hart,  consent  Such  deed 
now  ready.  Wire  answer.'  Which  I  hereby 
oonflnn.  At  the  present  writing  (5  p.  m.)  I 
have  no  reply  to  my  telegram.  Hoping  that 
the  matter  may  be  speedily  adjusted,  I  am, 
yours  truly, 

"0.  O.  Brewster." 

Certain  deeds  were  prepared  and  executed, 
and  instructions  given,  for  the  purpose  of  per- 
mitting the  lands  to  be  conveyed  directly  to 
defendant  Stevenson  as  trustee.  On  October 
24th  defendant  Stevenson  went  to  New  York 
and  had  an  interview  with  the  attorney  for 
the  owners,  where  a  new  option  was  pre- 
pared and  executed.  In  words  and  figures 
as  follows: 

"Memorandum  of  agreement  between 
Charles  O.  Brewster,  as  attorney  for  the  es- 
tate of  Cyrus  Wakefield  and  the  estate  of 
Joseph  B.  Thomas,  as  first  party,  and  Luther 
3.  Stevenson,  Frayer  Halladay,  Charles  F. 
Young,  and  Edwin  Owen,  of  Grand  Rapids, 
Mtch.,  and  Ward  B.  Miller,  of  Clarksville, 
Mich.,  as  second  party:  Whereas,  an  option 
was  made  by  said  first  party  to  E.  A.  Turn- 


boll  and  others  for  the  purchase  of  said  lands 
in  Gogebic  county,  Mich.,  dated  Septembt- 
16,  1903,  and  under  said  option  the  sum  at 
$5,600  has  been  paid  into  the  Grand  Rapids 
Savings  Bank  October  5,  1903,  said  payment 
being  made  in  the  following  proportions,  viz.: 
Luther  J.  Stevenson.  $650;  Ward  B.  Miller, 
$1300;  Frayer  Halladay,  $1,300;  Charles 
P.  Young,  $1,300;  Edwin  Owen,  $1,050:  It 
Is  agreed  by  the  parties  hereto  that  said  op- 
tion, dated  September  16,  1903,  shall  be  tet^ 
mlnated  on  or  about  October  27,  1903,  and 
that  thereafter  the  first  party  will  tender 
proper  deeds  conveying  the  lands  In  question 
to  the  second  party  in  proportion  as  they 
contributed  to  the  sum  of  $5,600  on  October 
Bth,  190B.  The  second  party  shall  deposit 
in  the  Commercial  Savings  Bank  In  Grand 
Rapids,  Mich.,  the  sum  of  $5,600  on  or  before 
October  29,  1903,  and  thereupon  the  first 
party  shall  release  the  sum  of  $5,600  hereto- 
fore paid  to  the  Grand  Rapids  Savings  Bank 
October  Bth,  1903;  but  until  such  deposit  Is 
so  made  in  the  Commercial  Savings  Bank  to 
bhid  this  contract,  the  sum  of  $5,600  now  In 
the  Grand  Rapids  Savings  Banlc  Is  to  remain 
subject  to  the  terms  of  the  option  dated  Sep- 
tember 16,  1903.  Upon  the  payment  of  the 
sum  of  $49,934.07,  in  addition  to  the  sum  of 
$5,600  paid  on  account  as  above  mentioned, 
the  deeds  are  to  be  delivered  by  said  bank 
to  the  second  party.  In  case  the  second 
party  refuses  to  complete  the  purchase  of  the 
lands  within  a  reasonable  time  after  deeds 
conveying  a  good  and  valid  title  are  offered 
by  the  grantors,  the  said  deposit  of  $5,600 
is  to  be  forfeited  to  the  first  party,  as  attor- 
ney, as  aforesaid.  It  is  understood  and 
agreed  that  this  agreement  is  subject  and 
subsequent  to  the  option  of  September  16, 
1903,  aforesaid,  and  shall  be  operative 
only  and  if  and  when  the  said  option 
of  September  16,  1903,  has  been  termi- 
nated. Said  party  will  immediately  notify 
the  parties  to  said  option  of  September  16, 
1903,  that  he  elects  to  terminate  the  same 
unless  performed  by  3  p.  m.,  October  27, 1903. 
But  if  any  party  thereto  fully  compiles  with 
the  terms  thereof  on  or  before  said  date,  8 
p.  m.,  October  27,  1903,  this  agreement  shall 
be  null  and  void.  Dated  October  24,  1903. 
Charles  O.  Brewster,  Attorney  for  Estates 
of  Cyrus  Wakefield  and  Joseph  B.  Thomas. 
Luther  L.  Stevenson.  Ward  B.  Miller. 
Frayer  Halladay.  Charles  P.  Young.  Edwin 
Owen." 

This  last  arrangement  was  finally  complet- 
ed by  a  deed  of  the  lands  to  the  defendant 
Stevenson  as  trustee.  The  defendants  refused 
to  pay  complainant  anything  or  to  give  him 
any  interest  in  the  land,  and  be  filed  bis 
bill  to  have  his  Interest  In  the  lands  deter- 
mined and  to  compel  a  conveyance  of  tbem 
to  himself.  The  decree  which  was  entered 
requires  the  defendant  Stevenson  to  convey 
to  complainant  In  severalty  all  of  the  lands 
except  the  7,040  acres,  and  to  convey  to  him 
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also  an  nndlvlded  one-elgbth  Interest  in  all 
of  the  otber  lands,  and  In  default  of  such 
conveyance  it  is  provided  that  the  decree  may 
be  recorded  and  that  it  shall  operate  as  a 
conveyance  of  said  lands.  It  Is  from  this 
decree  that  the  defendants  have  appealed. 

It  Is  set  out  In  the  bill  of  complaint: 
That  complainant  learned  on  or  about  S^>- 
tember  9th  of  the  terms  and  conditions  re- 
quired by  Mr.  Brewster,  and  that  Hart,  in 
giving  him  the  information,  proposed  that 
if  complainant  would  find  a  purchaser  for 
certain  of  the  lands  at  a  price  which  would 
pay  the  full  sum  asked  for  all  the  landi^  he 
(Hart)  would  direct  and  cause  a  conveyance 
to  be  made  to  complainant  of  the  balance  of 
the  lands.  That  the  written  memorandum  of 
such  proposition  and  agreement,  already  set 
out,  was  made.  That,  acting  in  reliance 
upon  It,  he  procured  purchasers  upon  the 
terms  stated,  and  prepared  and  submitted  to 
such  intending  purchasers  a  written  proposi- 
tion, "offering  to  do  certain  things  in  the 
way  of  realizing  profits  out  of  said  lands  la 
case  of  said  purchase  thereof,  and  among 
said  things  offered  that,  if  said  purchaser 
would  pay  substantially  $56,000  for  the  said 
7,040  acres  of  land,  your  orator  would  attend 
to  the  lumbering  operations  thereon  and  have 
nothing  for  his  services  until  the  net  profits 
amounted  to  $190,000  to  said  purchasers; 
your  orator,  after  the  $190,000  profits  had 
accrued,  to  have  whatever  remained  of  said 
lands  and  timber,  or  your  orator  to  have  out 
of  said  lands  the  mineral  rights  contained 
therein,  or  that  your  orator  have  a  convey- 
ance as  a  part  of  said  purchase  of  an  undivid- 
ed one-eighth  interest  In  all  of  said  7,040 
acres  of  land.  That  your  orator  submitted 
said  proposition  to  B.  A.  Tumbull,  Frayer 
Halladay,  Edwin  Owen,  and  Luther  J.  Ste- 
venson, and  a  little  later  to  Ward  B.  Miller 
and  Charles  F.  Young.  That  the  said  first- 
named  parties  agreed,  if  your  orator  would 
go  upon  said  lands  and  show  the  same  to 
them,  or  to  such  of  them  as  they  might  des- 
ignate, they  would  purchase  the  said  lands 
through  your  orator  upon  the  terms  of  said 
written  proposition,  electing  for  themselves 
which  Interest  they  would  give  your  orator 
as  specified  in  said  proposition,  provided 
said  lands  turned  out  upon  examination 
to  be  as  good  as  the  Mtlmate  then  furnished 
by  your  orator  to  them.  And  your  orator, 
acting  upon  said  agreement  and  understand- 
ing, at  great  expense  to  himself,  again 
went  upon  said  lands  with  the  said  par- 
ties first  above  named  and  a  man  hired  by 
your  orator  for  that  purpose  and  spent  many 
days  and  suffered  great  hardships  and  priva- 
tions in  exhibiting  the  said  lands  and  the 
timber  thereon  to  the  said  parties,  who,  after 
examining  the  same  with  your  orator,  de- 
clared that  said  lands  were  better  than  your 
orator  had  represented,  ahd  accepted  the  said 
proposition  of  your  orator,  and  agreed  to  buy 
an  undivided  seven-eighth  Interest  in  said 


lands  for  the  said  sum  of  $56,000,  taking  a 
conveyance  to  themselves  of  said  seven- 
eighth  interest  and  to  your  orator  an  undivid- 
ed one-eighth  interest  therein."  That,  agree- 
ably with  the  premises,  the  said  intending 
purchasers  prepared  a  document  to  be  de- 
irasited  in  the  Orand  Rapids  Savings  Banlc, 
together  with  10  per  cent  of  the  purchase 
price,  which  specified  that  they  were  to  re- 
ceive a  conveyance  of  said  7,040  acres  of 
land  "according  to  the  terms  of  a  certain 
written  option  concerning  the  purchase  there- 
of, which  option  Is  more  fully  described  in 
a  later  part  of  this  bill."  That  at  the  same 
time  said  Stevenson,  Owen,  and  Halladay, 
with  Miller  and  Young,  entered  Into  a  writtoi 
contract  and  agreement,  signed  by  all  of 
than,  that  they  would  purchase  said  7,040 
acres  and  pay  therefor  $56,000,  and  that  said 
instrument  was  signed  with  the  distinct  un- 
derstanding between  said  persons  and  com- 
plainant that  complainant  was  to  have  a 
one-eigbth  Interest  In  said  lands.  "Your 
orator  further  shows  that  during  all  the  ne- 
gotiations with  said  parties  none  other  than 
the  qald  7,040  acres  of  land  were  shown  them 
by  your  orator,  or  talked  of  or  considered 
by  the  said  Halladay,  Owen,  Stevenson,  Mil- 
ler, and  Young,  or  any  of  them.  And  ac- 
cording to  this  agreement  and  understanding 
between  them  and  your  orator,  the  said  sum 
of  $56,000  was  to  be  paid  bj  them  distinctly 
as  the  full  purchase  price  of  the  said  7,040 
acres  of  land  and  qo  more;  and  that  a 
one-eighth  interest  In  aald  lands  was  to  be 
conveyed  to  your  orator."  The  option  which 
was  first  given  by  Mr.  Brewster  is  set  oat, 
with  the  averment  that  it  was  deposited  in 
the  bank  with  the  stun  of  $6,600  and  with 
the  written  Instrument  prepared  by  Steven- 
son, and  that  at  the  time  the  $5,600  was  de- 
posited "none  of  the  said  iHroposed  purchas- 
ers expected  said  option  would  be  in  their 
names  at  all,  but  it  was  understood  and  ex- 
pected by  all  parties  the  said  option  would 
be  in  the  name  of  your  orator;  that  by  mis- 
take in  Instructions  given  to  said  Brewster 
the  said  option  was  prepared  and  sent  to 
said  Hart  in  the  form  above  mentioned,  but 
was  allowed  to  remain  In  that  form  on  ac- 
count of  the  short  time  remaining  to  comply 
with  that  <^tIon  and  In  reliance  by  your  ora- 
tor upon  the  said  proposed  purchasers  that 
they  would  carry  out  their  agreement  and 
understanding  with  your  orator."  That  "^ip 
to  the  time  said  money  was  deposited  In  the 
bank  as  aforesaid,  none  of  said  parties,  ex- 
i^pt  the  said  Hart  and  Brewster,  knew  that 
your  orator,  in  addition  to  the  one-eigbth  in- 
terest in  said  7,040  acres  of  land,  was  to  re- 
ceive the  otber  lands  mentioned  in  said  op- 
tion; but  shortly  thereafter  they  learned  that 
the  said  Brewster  had  agreed  to  convey  all 
of  said  lands  for  the  sum  of  $55,584,  and 
thereupon  began  to  endeavor  to  procure  a 
conveyance  to  themselves  of  all  of  said  lands, 
including   aald   7,040   acres   to   themselves. 
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thereby  taking  and  receiving  tbe  benefit  of 
tbe  consideration  so  performed  and  paid  bj 
yoxa  orator,  with  the  purpose  as  yonr  ora- 
tor is  Informed  and  believes,  and  therefore 
charges,  of  depriving  yonr  orator  of  all  the 
benefit  and  advantages  of  bia  time  and  serv- 
ices in  said  transaction  and  interest  in  said 
lands." 

To  this  bill,  defendants  Miller,  Halladay, 
and  Owen  filed  a  Joint  and  several  answer. 
The  defendant  Stevenson  filed  an  answer  and 
cross-bill.  The  cross-bill  was  answered  by 
complainant  The  answers  aver  that  com- 
plainant represented,  and  all  dealings  with 
him  were  based  upon  snch  representations, 
that  be  held  an  option  from  the  owners  np- 
on  the  lands  he  was  attempting  to  dispose 
of,  and  that  tbe  lands  he  described  and 
sought  to  sell  to  defendants  were  all  of  the 
lands  npon  which  he  held  such  option,  and 
were  the  entire  holdings  of  the  said  estates 
In  tbe  towns  in  which  said  lands  were  sitn- 
ated,  and  that  for  said  7,040  acres  of  land 
the  said  estates  were  asking  $56,000.  They 
deny  that  they,  with  knowledge  of  the  true 
facts,  ever  entered  into  any  arrangement  or 
agreement  with  complainant,  or  with  snch 
knowledge  ever  discussed  with  him  the  ac- 
ceptance of  any  of  his  propositions,  until, 
after  learning  of  tbe  alleged  deceit  practiced, 
they  did  so  in  an  effort  to  compromise  and 
settle  with  him  and  avoid  expense  and  an- 
noyance of  possible  litigation.  It  is  also 
averred  that  complainant  expressly  repre- 
sented that  he  was  receiving  no  benefit  or 
advantage  out  of  the  matter,  excepting  only 
the  Interest  he  proposed  should  be  given  to 
him  by  defendants;  that  tbe  price  he  was 
paying  to  the  owners  was  $8  per  acre;  that 
In  an  earlier  option  which  he  held  upon  tbe 
lands  the  price  was  fixed  at  $7.75  per  acre; 
and  that  in  seeking  an  extension  of  option 
to  October  5th  the  price  was  raised  to  $8, 
which  concession  he  was  obliged  to  make  to 
secure  such  extension.  It  Is  averred  that  de- 
f aidants  sought  to  see  the  alleged  option  ! 
before  depositing  their  money  in  the  bank 
and  were  put  off  with  evasive  and  false  as- 
sertions. Defendant  Stevenson  claims,  in  his  ' 
cross-bill,  that  complainant  agreed  to  pay  him  < 
one-half  what  he  (complainant)  realized  out 
of  the  transaction. 

Tbe  printed  record  mntains  more  than 
1.000  pages.  The  foregoing  is  an  outline 
merely  of  facts  and  of  claims  disclosed  by 
the  record.  Further  references  will  be  made 
to  tbe  testimony  as  discussion  proceeds.  The 
learned  trial  Judge  was  of  opinion  that  a 
valid  contract,  though  one  voidable  for  frand 
at  tbe  option  of  defendants,  existed  between 
complainant  and  defendants,  and  that  de- 
fendants must  perform  it,  sajring:  "I  can 
And  no  case  where  a  contract,  otherwise  val- 
id, has  failed  of  enforcement  on  account  of 
(nnd,  where  the  party  seeking  to  avoid  it 
has  Insisted  npon  receiving  its  fmlts." 

Argned  before  BLAIR,   MONTGOMERY, 
08TBANDER,  HOOKBR,  and  MOORB,  JJ. 
10eN.W^2S 


Olapperton  &  Owen  and  Don  B.  Minor 
(liOyal  B.  Knappen,  of  counsel),  for  appel- 
lants.   Ward  &  Brown,  for  appellee. 

OSTRANDEB,  J.  (after  stating  tbe  facts). 
The  legal  theory  of  complainant  is  thus  stat- 
ed In  the  brief:  "The  defendants,  having  de- 
liberately entered  Into  the  contract  with  full 
knowledge  of  all  the  facts  now  relied  upon 
by  them,  are  not  In  position  to  repudiate  their 
arrangement  with  complainant  as  one  brought 
about  by  his  fraud  and  misrepresentation. 
They  may  not  appropriate  the  benefits  of  a 
contract  so  far  as  it  is  to  their  advantage  and 
repudiate  it  as  to  the  rest  They  must  re- 
pudiate the  contract  entirely  or  not  at  all, 
and  If  they  enter  Into  the  contract  and  claim 
its  benefits  they  are  in  the  same  position  as 
though  no  misrepresentations  had  been  made." 
And  again:  "At  the  trial  In  the  court  below 
cases  were  cited  on  the  subject  of  specific 
performance  of  contracts,  but  in  the  present 
case  the  complainant  Is  not  seeking  to  com- 
pel the  defendants  to  enter  Into  a  contract 
nor  really  to  perform  a  contract  entered  Into. 
The  defendants,  without  the  consent  of  tho 
complainant  entered  Into  a  contract  and 
thereby  appropriated  the  t>enefit  of  complain- 
ant's services,  which  by  the  clear  agreement 
and  nnderstandlng  of  all  the  parties  was  to 
constitute  the  consideration  of  all  these 
lands,  over  and  above  seven-eighths  of  7,040 
acres.  The  lands  were  conveyed  to  Steven- 
son as  trustee,  and  thereby  the  case  relieved 
of  much  uncertainty  that  might  otherwise 
have  resulted.  All  the  complainant  asks  or 
needs  to  ask  is  that  the  amount  of  complain- 
ant's Interest  already  held  by  Stevenson  as 
trustee,  be  declared.  The  relation  between 
complainant  and  defendants  clearly  became  a 
binding  contract,  either  upon  the  theory  of 
the  complainant  or  upon  the  history  of  the 
defendants.  First,  npon  his  own  theory,  he 
established  a  written  proposition  made  by 
himself,  adopted  and  acted  npon  by  the  de- 
fendants and  himself,  and  ratified  by  the 
written  agreement  signed  by  them  October 
6tb,  to  take  tbe  lands.  These  docu- 
ments, together  with'  the  plat  showing  the 
description  and  location  of  the  lands,  consti- 
tuted a  complete  written  contract  between 
the  parties.  Second,  npon  the  admission  of 
the  defendants,  a  partly  performed  contract 
was  established.  Tbe  answers  and  the  yel- 
low letter  supply  everything  needful  to  the 
establishment  of  this  fact  There  was,  there- 
fore, a  valid  and  binding  contract  relation  ex- 
isting between  tbe  parties,  which  might  have 
been  enforced  either  by  the  defendants  upon 
their  depositing  their  money  In  tbe  bank,  or 
by  tbe  complainant  on  the  basis  of  tbe  con- 
tract he  made  with  defendants.  Complain- 
ant, therefore,  had  a  legal  and  equitable  right 
to  complain  when  defendants  purchased  the 
land  ^directly  from  the  owners  and  attempted 
to  exclude  him  from  the  benefits."  It  Is  fur- 
ther said  that  "the  fact  that  he  [complainant] 
bad  no  title  to  the  land  and  no  valid  contract 
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with  the  owners  for  their  pnrchase  would  not 
prevent  him  from  making  a  binding  contract 
for  their  sale.  Such  contract  could  be  en- 
forced if  be  bad  the  lands,  and  he  could  be 
held  in  damages  if  he  did  not  have  them." 

It  Is  sufficient  to  say  of  this  last-stated 
proposition  that  complainant  did  not  make 
a  contract  to  sell  to  defendants  any  lands. 
The  most  that  can  be  said  of  the  testimony  is 
that  it  is  made  to  appear  that  upon  the  repre- 
sentations made  by  complainant  defendants 
had  agreed  to  purchase  7,040  acres  of  land  for 
substantially  ^56,000,  according  to  a  corres- 
ponding option,  and  to  give  to  complainant  a 
one-eighth  or  equivalent  Interest;  In  consider- 
ation of  his  knowledge  of  the  lands  and  of 
such  an  option  and  his  securing  them  the  ben- 
efit of  such  option.  There  was  no  such  op- 
tion. The  owners  of  the  lands  had  not 
agreed  to  sell  7,040  acres  for  $66,000.  Com- 
plainant did  not  procure  nor  secure  to  defend- 
ants the  benefits  of  such  an  option.  He  did 
Introduce  defendants  to  a  portion  of  the 
lands  which  were  for  sale.  If,  therefore, 
complainant  is  entitled  to  any  consideration 
from  defendants,  it  must  be  because  tliey  ac- 
cepted the  benefits  of  a  different  option, 
which  the  broker  Hart  was  in  duty  bound  to 
offer  them,  which  came  into  existence,  so  far 
far  as  the  owners  were  concerned,  because 
Hart  represented  that  he  had  secured,  ac- 
cording to  the  terms  of  his  agency,  purchas- 
ers of  the  lands. 

I  do  not  agree  to  the  proposition  advanced 
by  counsel  for  complainant  to  the  effect  that, 
having  discovered  the  terms  of  the  option,  de- 
fendants were,  because  of  their  r^atlons 
with  complainant,  in  duty  bound  to  with- 
draw from  its  consideration  and  acceptance, 
with  the  alternative  of  paying  the  entire 
price  asked  for  all  the  lands,  giving  to  com- 
plainant a  one-eighth  interest  in  7,040  acres 
and  all  of  the  remainder  of  the  lands.  The 
thing  desired,  the  thing  to  be  accomplished, 
was  the  sale  and  transfer  of  the  lands.  The 
terms  according  to  which  this  transfer  could 
be  accomplished  by  the  owners  on  the  one 
side  and  the  purchasers  on  the  other  were  first 
discovered  by  the  intending  purchasers  when 
the  option  was  produced.  This  option  was 
made  after  the  fact,  so  far  as  any  arrange- 
ment between  complainant  and  defendants 
is  concerned.  The  complainant  had  misrep- 
resented to  defendants  the  terms  of  sale 
which  the  owners  proposed.  The  matter  can- 
hot  be  dismissed  by  the  statement  that  the 
defendants  were  satisfied  to  pay  for  a  part 
of  the  lands  the  price  demanded  for  all  of 
them.  A  different  question  would  be  pre- 
sented if  it  could  be  found  or  assumed  that, 
with  knowledge  of  the  price  demanded  for  all 
the  lands,  they  liad  agreed  to  accept  fewer 
acres  for  themselves  and  give  the  remainder 
to  complainant.  The  testimony  strongly  sup- 
ports the  conclusion  that  the  complainant  had 
represented  the  fact  to  be  that  $56,000,  sub- 
stantially, was  demanded  by  the  owners  for 
7,040  acres;   that  the  price  had  been  lately 


raised;  that  complainant  was  Interested  only 
to  secure  for  himself  an  interest  in  the  said 
7,040  acres.  The  plats  and  estimates  which 
he  exhibited  were  of  7,040  acres  only.  To 
purchase  those  lands,  and  no  others,  he  repre- 
sented would  require  $56,000,  and  he  induced 
defendants  to  deposit  one-tenth  of  this  sum 
as  an  advance  payment  for  the  lands. 

Treating  complainant  as  an  associate  of  de- 
fendants In  the  purchase  of  lands,  the  «itire 
purchase  price  to  be  paid  by  defendants,  we 
still  are  far  from  proper  support  for  the  de- 
cree. It  Is  not  claimed  that  defendants  were 
to  purchase  more  than  7,040  acres  for  the 
joint  account  Suppose  there  bad  been  no 
other  lands,  and,  the  deceit  not  having  been 
discovered,  defendants  had  paid  $56,000  for 
such  lands,  and  the  money  in  excess  of  $5.75 
an  acre  had  been  taken  by  complainant  The 
fact  being  then  discovered,  would  he  be  per- 
mitted to  retain  It?  Could  he  have  an- 
swered, legally,  the  demand  for  return  of  the 
money  by  saying  that  the  transaction  as 
made  was  a  profitable  one  for  defendants? 
Or  that  1'  they  had  never  discovered  the 
fraud,  they  would  have  been  satisfied  with 
the  bargain?  And,  If  the  deceit  was  discov- 
ered before  payment  of  the  purchase  price, 
would  the  purchasers  be  precluded  from  ac- 
quiring the  lands  upon  the  terms  of  the  own- 
er because  of  their  arrangement  with  their 
associate?  The  supposed  case  is  not  differ- 
ent in  substance  and  effect  from  the  case 
presented.  I  know  of  no  rule  which  re- 
quires, under  the  circumstances  disclosed, 
that  the  associates,  thus  deceived,  shall  any 
longer  recognize  the  deceitful  associate  or 
treat  with  blm  with  reference  to  the  subject- 
matter. 

The  argument  that  the  letter  sent  to  Brew- 
ster on  October  6th,  was  a  confirmation  of 
the  option,  and  that  a*  ^^  option  ran  to 
complainant  with  others,  this  confirmation  of 
the  terms  of  the  option,  with  knowledge  of 
the  deceit  practiced,  was  in  law  a  confirma- 
tion of  the  arrangement  with  complainant 
or,  what  is  the  potential  equivalent  it 
amounted  to  a  waiver  or  forgiving  of  the  de- 
ceit and  all  effects  of  it  is  not  sound.  It 
Is  clear  that  the  interested  and  req;K>nsIbIe 
parties  did  not  in  fact  waive  or  forgive  the 
deceit  which  had  been  practiced.  They 
sought,  as  I  think  they  bad  the  ri^t  to  do,  to 
avail  themselves  of  the  terms  of  sale  pro- 
posed in  the  option.  Complainant  did  not 
propose  to  contribute  as  a  party  named  In 
the  option,  and  is  not  asserting  rights  based 
upon  the  action  of  either  the  owners  or  pur- 
chasers which  excluded  him  from  the  bene- 
fits of  the  option  according  to  its  terms. 

Whether  complainant  be  treated  as  an  as- 
sociate with  defendants  in  the  purchase  of 
lands  or  a  broker  to  invest  their  money,  his 
relations  were.  In  either  case,  fiduciary  iu 
character,  requiring  him  to  deal  openly  and 
truthfully  with  defendants.  He  did  not  do 
this.  It  should  be  said  that  but  for  the  ef- 
forts of  complainant  it  is  probable  that  de- 
'  fendants  would  not  have  made  a  purchase 
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which  it  may  be  assumed  from  the  record 
was  profitable  to  tbem.  It  is,  however,  a 
long  ways  from  this  fact  to  the  concluaion, 
stated  In  the  last  paragraph  of  the  bill  of 
complaint,  that  "your  orator  further  shows 
that  the  said  conveyance  to  the  said  Steven- 
son  aa  trustee,  aforesaid,  was  the  sale  pro- 
cured by  said  Hart  to  your  orator  and  the 
said  Stevenson  and  bis  associates,  and  none 
other;  that  your  orator  actually  paid  the  con- 
sideration for  the  conveyance  of  all  of  said 
lands  [describing  the  2,600  acres];  that  the 
said  conveyance  was  taken  by  the  said  Stev- 
enson as  trustee,  without  the  consent  and 
against  the  protest  of  your  orator,  and  the 
said  Stevenson  holds  all  of  the  said  lands  last 
above  mentioned  as  trustee  for  your  orator, 
and  also  an  undivided  one-eighth  part  of  all 
of  said  lands  [the  7,040  acres]." 

The  decree  is  reversed,  and  a  decree  will  be 
ottered  dismissing  the  bill  of  complaint,  with 
costs  of  both  courts  to  defendants. 


PBLTOM  V.   CKEBFE  et  aL 
(Supreme  Court  of  Michigan.     July  8,  1906.) 

MnmOIFAI.   OOBFOBATIONB— Stbkxts— BotTNn- 

ASiES—SiDBWALKS— Location  . 

The  center  line  of  a  street  was  surveyed 
on  the  ground  In  qnestion  at  the  time  the  street 
was  platted;  the  plat  showing  an  attempt  to 
dedicate  33  feet  on  each  side  of  the  line.  The 
street,  aa  so  surveyed  and  staked,  had  been 
since  used,  but  a  portion  of  the  strip  in  con- 
troversy on  which  defendants  attempted  to  lay 
a  sidewalk,  though  within  the  33  feet  on  plain- 
tiff's side  of  the  street,  had  at  one  time  been 
fenced  in  plaintiff's  inclosure  for  some  years. 
Flaintiff,  however,  removed  the  fence  in  1888, 
since  which  time  her  occnpancy  had  not  been 
inconsistent  with  the  public  rights  in  the  street. 
Held  that,  in  the  absence  of  any  evidence  other 
than  plaintiff's  possession  showing  that  she  had 
title  to  the  land  in  question,  she  was  not  en- 
titled to  object  to  the  laying  of  the  sidewalk 
on  such  space.     (AflBrmed  by  divided  court.) 

Blair,  McAlvay,  Ostrander,  and  Moore,  JJ., 
dissenting. 

Appeal  from  Circuit  Court,  St  Clair  Coun- 
ty; Eugene  F.  Law,  Judge. 

Action  by  Lorinda  Peiton  against  Richard 
D.  O'Keefe  and  others.  From  a  Judgment  in 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed by  divided  court 

Argued  before  CARPENTER,  C.  J.,  and  Mc- 
ALVAY.  GRANT,  BLAIR,  HOOKER,  MONT- 
GOMERY, OSTRANDER,  and  MOORE,  JJ. 

Cyrus  A.  Hovey,  for  appellant  Avery  & 
Walsh,  for  appellees. 

HOOKER,  J.  The  plalntitF,  being  the  own- 
er of  a  triangular  parcel  of  land  at  the  Junc- 
tion of  Eleventh  and  Water  streets  in  the  city 
of  Port  Huron,  brought  an  action  of  tres- 
pass against  the  defendants,  under  section 
11,206  of  the  Compiled  Laws,  which  reads  as 
folktws:  "If  any  person  shall  be  ejected  or 
pat  out  of  any  lands  or  tenements  in  a  forci- 
ble and  unlawful  manner,  or  being  put  out  be 
afterwards  bolden  and  kept  out  by  force^  or 


with  strong  band,  he  shall  be  entitled  to 
maintain  an  action  of  trespass  and  shall  re- 
cover therein  three  times  the  amount  of  dam- 
ages assessed  by  the  jury  or  a  justice  of  the 
peace  in  the  cases  provided  by  law."  Sh9 
alleged  title  in  her  declaration,  and  the  casa 
was  certified  to  the  circuit  court  by  the  jus- 
tice, where  a  verdict  for  the  defendant  was 
rendered.    Plaintiff  has  appealed. 

The  defendants  are  the  superintendent  of 
public  works,  the  city  engineer,  two  police- 
men, and  a  sidewalk  contractor  in  Port  Hur- 
on.    There  are  many  assignments  of  error, 
but  the  defendants'  counsel  maintain  that  the 
court  should  have  directed  a  verdict  for  the 
defendants,  and  that  therefore  they  should 
not  be  considered.    Whether  this  is  a  correct 
conclusion  or  not,  it  is  proper  to  consider 
that  question  first    The  plaintiff  bought  the 
premises  in  1888.     At  that  time  they  were 
used  for  a  pasture,  and  had  a  fence  along  the 
street  which  had  stood  there  some  years, 
and  was  out  of  repair.    This  fence  was  at 
once  removed   by   plaintiff's  husband,   who 
proceeded  to  build  a  bouse  upon  the  lot    The 
posts  of  the  fence  were  taken  out  with  the 
exception  of  a  few  which  were  sawed  off 
close  to  the  surface  of  the  ground.     About 
14  years  before  the  trial  the  plaintiff's  hus- 
band built  a  sidewalk  three,  feet  wide,  the 
east  side  of  the  walk  being  three  feet  west 
of  the  line  of  the  fence  referred  to,  which 
plaintiff  claims  to  have  marked  the  line  of 
her  lot    This  action  grew  out  of  the  build- 
ing of  a  new  cement  sidewalk.  In  place  of 
the  old  wooden  one;   the  same  having  been 
ordered  by  the  common  council,  and  plaintiff 
having  neglected  to  comply  with  the  ordi- 
nance, notice  having  been  served  upon  her. 
An  ordinance  was  in  force,  fixing  the  outer 
edge  of  walks  at  seven  feet  from  the  street 
line,    and    we    understand    that   defendants 
claim  to  have  adhered  to  this  rule  in  laying 
this  walk.    In  doing  so,  according  to  plain- 
tiff's testimony,  the  new  walk  extended  be- 
yond the  line  of  the  fence  and  covered  the  • 
posts  remaining  in  the  ground.    Plaintiff  of- 
fered  testimony   tending  to  show  that  the 
space  between  the  walk,  when  completed, 
and  his  house,  was  only  a  foot  or  fourteen 
Inches.    That  he  had  graded  and  sodded  the 
land  between  the  old  walk  and  the  bouse, 
and  had  some  vines  and  shruba,  and  one  ev- 
ergreen tree,  growing  upon  it  which  were 
disturbed  and  destroyed  by  excavating  for 
the  walk.    He  offered  testimony  tending  to 
show  that  upon  learning  that  the  men  were 
at  work  upon  the  walk,  he  drove  them  off 
with  a  revolver.    At  that  time  his  wife  was 
away  from  home,  and  the  house  was  locked. 
He  then  went  to  his  shop  In  another  part  of 
town,  but  returned  later  and  a  second  time 
pulled  up  the  stakes  and  forms  that  he  claim- 
ed to  be  on  her  premises,  and  while  so  en- 
gaged was  told  by  a  policeman  to  desist  or 
he  would  be  taken  care  of,  and  stopped  him 
under  threat  of  arrest.    Plaintiff  added  to  the 
foregoing  the  following  t<^tlmony:    "After 
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they  got  tbroQ^  with  their  operations  there, 
my  Une  on  the  west  side  of  the  house  102 
feet  long  and  5  feet  wide  on  the  Inside  of  the 
wallt  and  about  0  feet  wide  on  the  outside 
of  the  walic  was  all  destroyed,  and  In  order 
to  fix  It  I  bad  to  spend  time  and  labor  to 
draw  off  the  dirt,  and  the  grass  was  all  dead 
and  spoiled  (R.  15).  The  new  sidewalli  lap- 
ped over  plaintiff's  west  lot  line  about  14 
Inches."  The  defendants  assert:  (1)  That  the 
testimony  does  not  show  that  the  lot  Hoe 
was  on  the  Une  of  the  fence  removed  in  1868; 
(2)  that  the  plaintiff's  occupancy  of  the  strip 
of  land  was  not  inconsistent  with  the  use  of 
the  street  by  the  public,  and  was  not  there- 
fore adverse;  (S)  that,  whether  the  preceding 
claims  are  warranted  or  not,  the  facts  do  not 
support  an  action  under  the  statute;  (4)  that 
a  verdict  should  have  been  directed  for  the 
defendant  upon  plaintiff's  own  showing. 

It  Is  conclusively  established  that  the  cen- 
tw  line  of  Eleventh  street  was  surveyed 
through  this  ground  at  the  time  of  platting. 
It  was  In  line  with  certain  alleged  monu- 
ments supposed  to  be  In  the  center  of  Elev- 
enth street  It  is  unimportant  whether  these 
monuments  were  designed  to  marlc  the  center 
of  Eleventh  street  when  set  The  projection 
of  that  line,  whatever  it  was,  became  the 
center  line  of  the  extension  of  Eleventh 
street  as  shown  by  the  plat  and  as  surveyed 
on  the  ground.  The  plat  shows  an  attempt 
to  dedicate  33  feet  on  each  side  of  the  line, 
and  other  testimony  that  It  was  so  surveyed 
and  staked  and  the  street  has  been  since 
used.  The  land  in  dispute  Is  within  the  83 
feet  and  at  one  time  was  fenced,  as  shown, 
for  a  few  years,  but  plaintiff  removed  the 
fence  in  1888,  and  since  that  time  her  occu- 
pancy has  not  been  clearly  inconsistent  with 
the  public  rights.  There  being  in  the  record 
no  evidence  except  the  alleged  possession  to 
show  that  the  plaintiff  had  title  to  the  land, 
and  that  possession,  such  as  it  was,  not  being 
Inconsistent  with  the  recognition  of  the  public 
rights,  the  court  might  with  propriety,  have 
so  instructed  the  jury.  This  renders  a  dis- 
cussion of  the  other'  questions  unnecessary. 

The  judgment  is  affirmed. 

CARPENTER,  O.  J.,  and  ORANT  and 
MONTGOMERY,  JJ.,  concur. 

BLAIR,  J.  (dlssmtlng).  I  am  unable  to 
concur  In  the  opinion  of  Mr.  Justice  HOOK- 
ER in  this  case.  I  think  that  upon  the  un- 
disputed evidence,  the  plaintiff  was  entitled 
to  verdict  and  that  the  court  should  have 
directed  the  jury  that  the  only  question  for 
their  determination  was  the  amount  of  dam- 
ages to  be  awarded.  The  trial  judge  correct- 
ly Instructed  the  jury  that:  "The  actual 
title  of  neither  the  plaintiff  nor  the  city 
of  Port  Huron  is  in  issue.  •  •  •  The 
gist  of  the  action  against  the  defendants  here, 
as  alleged  in  the  plaintiCTs  declaration,  under 
the  statute  I  have  read  to  you,  Is  that  they 


gained  possession  of  the  land  on  which  the 
cement  sidewalk  was  afterwards  constructed 
and  ejected  and  put  out  the  plaintiff  from  her 
possession  in  a  forcible  and  unlawful  mannet 
and  retained  the  possession  thus  gained  by 
force."  It  is  apparent  therefore,  that  the 
question  of  prime  imix>rtance  Is  whether  the 
plaintiff  was  In  actual  and  peaceable  posses- 
sion of  some  portion  of  the  land  described  in 
the  declaration,  possession,  of  which  was  tak- 
en and  held  In  a  forcible  and  unlawful  man- 
ner by  defendant  I  do  not  think  that  the 
testimony  admits  of  two  answers  to  this 
question. 

PlalntUTs  husband,  Frpderlck  H.  Pelton. 
testified  that  his  wife  began  to  occupy  the 
land  described  in  the  declaration  on  the  Ist 
day  of  June,  1888,  and  from  that  time  until 
the  bu  ildingof  the  cement  walk,  she  claimed  to 
be  the  owner  of  these  premises.  "She  owned 
It  and  occupied  It  during  all  that  time.  She 
was  In  the  actual  possession  of  these  premises, 
and  that  occupation  was  visible  and  so  that 
anybody  around  there  could  know  it  and 
everybody  did  know  it  and  her  possession 
was  distinct  from  that  of  anybody  else. 
•  •  •  When  we  went  there  on  June  1, 
1888,  there  was  a  fence  around  this  land. 
The  boards  ran  lengthwise  of  the  fence  on 
Eleventh  street  with  big,  heavy,  cedar  posts. 
I  have  given  the  west  line  of  the  premises, 
and  that  fence  was  upon  that  line.  The 
fence  had  been  there  since  April,  1885.  We 
went  there  in  1888.  The  location  of  the 
fence  has  not  been  moved  either  to  the  east 
or  west  since  I  knew  It  I  took  the  fence 
down  and  built  It  into  the  house  for  sheeting. 
I  sawed  five  of  the  cedar  posts  oft.  The 
stumps  of  the  five  posts  I  sawed  off  remained 
in  the  ground.  (Witness  produces  one  of 
the  stumps  of  the  posts.)  In  building  the 
sidewalk,  they  pulled  out  two  of  them  and 
the  other  three  are  under  the  cement  side- 
walk that  they  built  I  built  a  sidewalk  on 
the  west  side  of  the  property.  It  was  three 
feet  wide,  made  of  good  heavy  two-inch 
planks,  running  lengthwise  and  stringers 
running  crosswise.  This  walk  I  built  14 
years  ago.  Q.  Before  you  built  that  walk, 
did  you  apply  to  the  city  engineer  and  receive 
from  him  the  lines  on  which  you  were  to  build 
it?  A.  Tes,  sir.  The  walk  was  three  feet 
west  of  the  fence,  that  Is,  the  east  side  of  the 
walk  was  three  feet  west  of  the  fence,  and 
the  west  side  of  the  walk  was  six  feet  from 
the  fence.  This  walk  was  repaired  by  me 
one  year  prior  to  the  bxilldlng  of  the  cement 
walk,  by  putting  In  45  new  two-Inch  planks, 
and  at  another  time  45  more  planks,  90  al- 
together. It  was  in  first-class  condition. 
Besides  building  the  house  and  walk,  I  hired 
a  man  to  draw  dirt  on  the  land  east  of  these 
lines  and  make  it  up  level  and  grade  It  and 
put  it  in  first-class  shape  up  to  the  walk, 
three  feet  outside  of  the  posts.  I  made  a 
lawn  and  sowed  grass.  After  I  got  the  lawn 
and  everything  in  good  shape,  I  started  to 
buy  shrubbery.    The  first  I  bought  was  Crom 
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l£r.  Rice,  and  I  paid  him  abont  $15  for  tbe 
first  order.  I  set  out  a  Northern  spruce  tree 
13  years  ago.  It  was  then  2^  feet  high, 
and,  when  destroyed.  It  was  8  feet  high. 
When  these  people  came  there  and  pat  the 
new '  walk  In,  they  pulled  it  out.  It  was 
within  the  line  of  the  walk  that  they  built 
They  had  to  take  It  out  to  build  the  walk. 
The  tree  was  in  the  north  corner  at  the  inter- 
section of  Eleventh  and  W«ter  streets.  I 
worked  with  the  tree  every  spring  for  18 
years,  and  cultivated  It  and  kept  It  wired  to 
keep  the  dogs  away  from  it,  and  trimmed  It 
and  kept  It  trimmed  to  bring  It  into  shapes 
or  it  wouldn't  be  worth  a  dollar.  I  had  on 
the  house  some  climbing  honeysuckles,  which 
formed  an  arch  up  to  the  peak  of  the  house 
from  tbe  comers  and  extended  down,  cover- 
ing the  windows.  There  were  two  of  these 
plants,  each  about  40  feet  long.  They  bloom- 
ed all  summer,  all  the  season.  They  were  in 
the  very  finest  condition,  healthy.  I  had  20 
clematia  There  were  from  three  to  five 
sprouts  each.  There  were  three  that  bad  a 
good  many  more  than  that  They  were  13 
years  old  and  very  fine  and  about  14  feet 
high.  I  had  9  climbing  roses.  They  had  on 
from  three  to  five  sprouts,  and  they  ran  from 
six  to  eight  feet  In  height  I  also  bad  five 
rose  bushes,  quite  large,  carrying  8  or  0 
sprouts  and  about  5  feet  high,  moss  roses. 
They  were  from  4  to  6  years  old.  We  also 
had  50  assorted  dahlias.  They  were  annuals. 
They  were  all  planted,  ready  for  blooming. 
I  also  had  there  3  peonies  13  years  old.  In 
thriving  condition.  The  bunches  would  be  as 
large  at  the  bottom  as  a  patent  pall  and  two 
feet  high.  Q.  Did  you  have  there  2  bunches 
of  dilecta  spectabilis?  A.  Yes;  they  were  6 
years  old.  My  wife  brought  them  from 
Canada.  We  also  had  a  row  of  asters,  tbe 
rows  were  two  feet  by  30.  They  were  Just 
opening  up.  The  bunches  of  spectabilis  were 
about  the  size  of  a  patent  pail  and  branched 
out  at  the  top  the  size  of  a  half  bushel.  We 
also  had  a  row  of  sweet  peas,  about  10  feet 
long,  they  were  on  a  four-foot  wire.  We  had 
a  28-foot  row  of  nasturtiums,  also  28  feet  of 
balsams,  three  double  bunches  of  hollyhocks, 
a  flower  bed  containing  sweet  wllllams,  hon- 
eysuckles, and  hyacinths.  This  bed  was  7 
by  10  feet.  Tbe  board  walk  was  down  very 
solid,  and  they  had  to  spilt  the  boards  up  to 
get  them  up,  they  broke  and  split  them  every 
way.  Wbat  they  did  not  use  for  fences  were 
thrown  into  the  street  and  carried  away  by 
Tom,  Dick,  and  Harry.  They  were  digging 
nearly  tbree-quarters  of  the  way  through. 
There  were  men  here  and  there  digging  It 
out  to  a  depth  of  about  6  Inches  and  throw- 
ing the  dirt  on  the  lawn.  Q.  What  did  they 
do  to  your  flowers  that  you  described  to  the 
Jury?  A.  They  laid  out  everywhere.  They 
laid  out  into  the  street  amongst  the  dirt  pil- 
ed rlgbt  in  amongst  tbe  dirt,  and  all  through 
It  everywhere.  Tbey  were  destroyed.  Q. 
With  reference  to  tbe  line  you  have  given  to 
the  Jury,  tba  lln*  af  the  old  fence,  when 


tbey  were  digging?  A.  They  were  digging 
Inside  of  that  from  my  walk  to  tbe  house, 
from  my  walk  right  up  to  tbe  house.  There 
was  one  foot  from  the  house  to  the  walk, 
and,  by  the  time  they  took  out  from  6  to  9 
Inches  and  put  their  timbers  down,  it  brought 
It  up  to  within  2  or  3  Inches  of  tbe  bouse,  so 
on  tbe  west  side  of  my  property  there  was  a 
space  of  9  inches  wide  took  from  tbe  line  on 
to  my  wife's  property.  This  growth  of 
flowers  and  climbing  vines  and  things  that  I 
have  described,  I  found  some  of  them  in  tbe 
street  and  some  of  them  hanging  there  with- 
out roots,  and  the  roots  cut  off,  and  tbey  all 
wilted  and  died,  and  what  they  did  not  tear 
down,  I  tore  down.  That  these  plants,  flow- 
ers, and  things  he  spoke  of  came  right  up  to 
the  line  of  the  old  fence  on  the  westerly  side 
of  the  property  In  suit  and  that  that  condi- 
tion had  existed  for  a  period  of  abont  12 
years  prior  to  tbe  time  of  the  alleged  tres- 
pass. Q.  When  you  found  these  doings  go- 
ing on,  will  you  tell  tbe  jury  what  you  did? 
A.  Well,  I  went  up,  and,  I  think  it  was  Mr. 
Baker,  I  asked  him  and  told  him,  and  I  took 
him  down  to  the  fence,  and  I  said:  'You  are 
destroying  my  property  there,  Mr.  Baker.' 
Well,  that  wasn't  the  flrst  Tbe  first  thing 
I  done  was  to  grab  their  lines  and  throw 
tbem  out  Into  the  street  to  stop  them  from 
working  and  cutting  any  more.  Q.  Did  you 
tell  them  whether  to  continue  work  or  not? 
A.  I  told  them  to  stop.  Q.  Did  you  tell  them 
who  you  were  acting  for?  A.  Yes,  sir.  Q. 
What  did  you  tell  them?  A.  I  told  them  it 
was  my  wife's  property.  She  was  away 
from  home,  and  I  was  there  to  look  after  It 
and  I  was  going  to  stop  it  Q.  Well,  go 
ahead.  A.  I  took  Mr.  Baker  to  tbe  post  one 
of  these  posts  that  stood  up,  and  I  says :  'Do 
you  see  there?  There  is  a  post  that  has 
stood  for  25  years,  20  years  to  my  knowl- 
edge.' He  says :  'I  am  sorry  for  you,  but  I 
can't  help  it'  He  says  I  must  take  this,  it 
has  got  to  come.  Well,  I  says,  'It  won't  go.' 
So  I  went  on  pulling  up  tbe  stuff  and  throw- 
ing It  out  and  there  was  a  couple  were  going 
to  come  at  me  with  a  pick.  Q.  Who?  A. 
Some  of  tbe  workmen,  a  kind  of  foreman,  I 
guess  he  was.  I  told  them  it  was  going  to 
come  up  Just  tbe  same.  I  says:  'You  aint 
going  to  stop  it'  So  I  went  in  tbe  bouse  and 
I  came  out  again  pr^ared  for  battle,  and 
they  went  and  sat  down,  and  I  finished  the 
balance  of  It  Q.  How  were  you  prepared? 
A.  I  got  a  revolver  and  came  out  and  I  put 
it  in  my  hip  pocket  so  they  could  see  it  plain. 
I  told  them  I  didn't  want  to  do  any  harm  to 
them,  but  they  were  on  my  property,  and 
they  must  get  off.  Q.  Did  tbey  get  off?  A. 
They  got  off.  •  •  •  A.  After  I  got  away, 
after  the  police  came,  they  started  to  put  It 
down  again.  Q.  Was  that  still  on  your 
wife's  property?  A.  Yes.  Q.  What  did  you 
do  then?  A.  Well,  the  police  bad  passed 
me  and  didn't  know  me,  going  to  my  shoi>. 
I  came  on  and  finished  it  up  again,  so  I 
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was  jnst  taking  up  tha  laBt  stake  wben 
one  of  those  policemen,  he  jumped  on  me, 
and  he  Bald:  'Here,  don't  touch  another 
thins  here.  If  yon  do,'  he  says,  "you  will  be 
taken  care  of.'  Q.  How  did  he  say  you  would 
be  taken  care  of?  A.  I  Just  forget  what  he 
did  say,  but  be  stopped  me  from  doing  any- 
thing more.  I  think  be  said  he  would  arrest 
me,  I  think  that  Is  the  words  he  used.  I  took 
him  to  the  post  and  showed  tilm.  I  said: 
'Would  you  arrest  me  for  trying  to  protect 
my  property?  He  says:  'We  can't  help  it 
We  have  got  our  orders  from  the  city  attor- 
ney to  put  this  walk  down.'  Well,  thinks 
I,  I  guess  I  will  let  It  take  the  legal  way,  and 
from  that  I  entered  suit.  These  policemen 
were  Fred  Keener  and  Albert  Trapp.  After 
they  got  through  with  their  operations  there, 
my  line  on  the  west  side  of  the  house  102  feet 
long  and  five  feet  wide  on  the  inside  of  the 
walk  and  about  9  feet  wide  on  the  outside 
of  the  walk  was  all  destroyed,  and,  in  order 
to  fix  it,  I  had  to  spend  time  and  labor  to 
draw  ott  the  dirt,  and  the  grass  was  all  dead 
and  spoiled,  sand  with  clay  on  top,  and  I 
had  It  all  taken  away." 

James  Baker,  who  had  charge  of  coostmct- 
Ing  the  walk,  testified:  "I  put  the  walk 
down  where  the  stakes  set  by  the  city  engi- 
neer Indicated  that  It  should  go.  •  •  • 
We  had  to  take  some  sod  oft  the  east  side 
of  the  old  sidewalk,  and  we  also  had  to  dig 
up  some  few  flowers  around  there,  a  couple 
of  places  where  they  came  out  to  the  walk 
or  pretty  near  to  the  walk.  •  •  •  We 
didn't  get  over  any  further  than  was  neces- 
sary to  build  the  sidewalk.  We  have  to  hare 
from  3  to  4  Inches  outside  of  the  sidewalk 
for  room  for  our  rails;  2  by  4  we  put  in 
each  side  of  the  walk.  •  •  •  We  drove 
stakes  at  the  outside  and  put  the  rail  to 
those  stakes.  Q.  So  that  it  Is  necessary 
for  you  to  cut  the  sod  out  about  how  many 
inches?  A.  From  8  to  4  Inches.  Q.  Out- 
side of  the  walk  Itself?  A.  Yes,  sir.  Q. 
Will  you  go  on  and  tell  the  jury  Just  how 
much  in  the  way  of  flowers  and  shrubs  and 
things  of  that  kind  it  was  necessary  and 
you  did  cut  away  there,  in  order  to  lay  this 
walk?  A.  Well,  there  was  a  few  flowers 
along  there,  alongside  of  the  house,  and 
also  some  south  of  the  house  at  the  back  of 
the  other  house,  at  be  back  of  both  houses. 
They  came  out  pretty  near  to  the  old  walk. 
My  men  dug  the  flowers  up  and  laid  them  over 
on  the  lawn  Inside  of  the  yard.  Q.  Can  you 
tell  the  jury  about  how  many  inches  of 
lawn,  or  how  much  lawn,  you  had  to  cut 
away?  A.  Well,  it  would  be  about  three 
feet    It  might  be  a  trifle  over  that" 

Mrs.  Lorlnda  Pelton,  the  plaintiff,  testified 
as  fellows:  "I  am  the  plaintiff  In  this  suit, 
and  the  wife  of  Fred  H.  Pelton.  We  have 
been  in  Port  Huron  20  years  next  April. 
I  heard  the  testimony  of  my  husband  with 
respect  to  the  beginning  of  work  and  the 
occupation  of  this  property  that  he  described. 


and  I  also  remember  the  fence.  I  saw  that 
fence  about  the  second  day  after  w«  came 
to  Port  Huron,  that  would  be  20  years  ago, 
the  1st  of  next  April,  or  April  1,  18S5.  The 
flowers,  shrubs,  vines,  and  things  that  have 
been  destroyed  by  my  husband  and  others 
have  extended  up  to  the  line  of  the  fence 
for  about  13  years.  I  did  not  see  Mr.  O'Keefe 
around  the  house,  and  on  the  west  side  of 
my  property  shortly  before  the  cement  walk 
was  bnllt,  but  I  did  see  him  there  about  a 
year  before  that'  I  remember  the  original 
sidewalk;  that  It  was  repaired.  There  were 
no  holes  In  It,  nor  any  wide  cracks  nor  any 
rotten  places,  nor  anythhig  except  the  op- 
dlhary  weathering  of  the  walk."  This  testi- 
mony was  undisputed,  and  from  it  it  appears 
conclusively  that  at  the  time  plaintiff  pur- 
chased this  property  and  began  her  occupancy 
of  It,  the  west  line  was  plainly  defined  by  a 
board  fence,  the  line  of  which  was  readily 
determinable  from  the  cedar  posts  remaining 
in  the  soil  at  the  time  of  the  alleged  trespass, 
and  to  which  the  attention  of  the  persons 
building  the  walk  and  the  police  officers,  who 
compelled  plaintiff's  husband  to  desist  trom 
protecting  her  property,  was  expressly  called. 
As  said  by  this  court,  in  Beecher  v.  Galvin, 
71  Mich.  891,  39  N.  W.  469:  "There  are 
other  ways  of  holding  possession  of  land 
besides  inclosing  it  with  a  fence."  See,  also. 
Sauers  v.  Giddlngs,  90  Mich.  50,  61  N.  W. 
266.  Aside  from  maintaining  a  fence,  the 
plaintiff  did  all  that  was  possible  to  mani- 
fest to  the  community  a  claim  to  the  posses- 
sion of  the  land  up  to  the  line  of  this  fence. 
She  constructed  a  sidewalk,  the  inner  edge  of 
which,  in  accordance  with  the  city  ordinance, 
was  three  feet  from  where  she  claims  her 
west  line  was  located,  and  the  line  of  tlila 
walk  was  given  to  her  by  the  city  engineer. 
After  the  construction  of  this  walk,  she 
planted  trees,  perennial  flowers,  vines,  and 
shrubs,  of  the  value,  according  to  the  testi- 
mony of  a  man  conceded  to  be  an  expert, 
of  $200,  I>etween  the  sidewalk  and  the  bouse, 
and,  admittedly,  upon  the  strip  of  land  In 
question.  It  Is  true  that  some  of  the  plants 
encroached  upon  the  space  between  the  side- 
walk and  the  west  line,  and,  if  the  defend- 
ants bad  built  this  walk  without  notice  of 
where  the  true  line  actually  was,  a  different 
question  might  l>e  presented.  In  this  case, 
however,  they  were  notified  where  the  true 
line  was,  by  the  most  unmistakable  evidence, 
the  cedar  posts  fixed  In  the  earth,  to  which 
their  attention  was  called  by  plaintiff's  hus- 
band. After  being  so  notified  of  where  plain- 
tilTs  line  actually  was,  according  to  his  con- 
tention, if  they  proceeded  further,  they  did 
so  at  their  peril.  There  is  no  evidence  in 
this  case  of  any  custom  on  the  part  of  lot 
owners,  in  Port  Huron,  or  elsewhere,  to  plant 
trees,  shrubs,  and  vines  manifestly  intended 
to  l>e  permanent  between  the  lot  lines  and  the 
sidewalk  lines,  and  It  would  be  unreasonable 
to    suppose  such  a  custom.    The  natural  pr»- 
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sumption  Is  that,  when  a  property  bolder 
makes  permanent  ImproTements,  he  supposes 
he  Is  making  them  upon  hla  own  property. 
It  has  become  customary  In  cities  to  remove 
street  fences,  and  I  am  not  willing  to  bold 
that  thereby  the  title  and  possession  of  prop- 
erty la  In  anywise  changed  or  Imperiled. 
Certainly  when  the  lot  owner,  after  taking 
down  bis  fence,  plants  permanent  trees, 
shmbs,  and  ylnes  which  come  up  to  the  line 
of  the  fence,  and  maintains  them  there  for 
13  or  14  years.  It  cannot  be  said  that  h|s  pos- 
session is  In  doubt.  It  further  appears  that 
the  contractor  in  constructing  this  walk,  dug 
out  and  occnpied  with  the  side  planks  three 
or  (our  inches  of  land  unquestionably  belong- 
ing to  the  plaintiff  and  cast  earth  upon  her 
lawn  along  the  front  of  her  property.  This 
be  had  no  lawful  right  to  do,  and  his  so  doing 
was  a  trespass.  Clark  y.  Wiles,  54  Mich. 
S23,  ao  N.  W.  63;  Davles  t.  Bast  Saginaw,  66 
Mich.  37,  32  N.  W.  91&;  Hathewson  t.  Grand 
Rapids,  88  Mich.  568,  60  N.  W.  651,  26  Am. 
St.  Rep.  280.  It  is  not  a  sufficient  answer  to 
say  tbat  such  occupation  was  merely  tempo- 
rary and  incidental  to  the  construction  of 
the  walk,  since  it  destroyed  plaintiff's  perma- 
nent improvements,  which  would  require 
many  years  for  their  restoration. 

Thus  far  I  have  proceeded  upon  the  theory 
tliat  the  east  line  of  the  sidewalk  as  laid 
waa  the  true  line.  I  do  not  And  any  evidence 
in  this  case,  however,  to  indicate  tbat  the 
line  of  posts  did  not  mark  the  true  line  of 
pialntifTs  property.  It  was  not  attempted  to 
show  tliat  tlie  city  of  Port  Huron,  or  the 
municipal  authorities,  or  the  public,  had  ever 
established  the  east  line  of  Eleventh  street 
in  front  of  tills  property  where  the  east  line 
of  the  sidewalk  was  laid  by  them.  The  only 
attempt  wblcb  waa  mads  to  defend  the  line 
as  established  by  the  defendants  was  by  in- 
troducing evidence  of  a  certain  alleged  plat 
and  surveys.  The  plat  was  properly  held  by 
the  court  to  l>e  defective,  and  that  the  lands 
were  not  dedicated  thereby,  and  It  was  only 
received  as  a  de  facto  plat  This  plat  pur> 
porta  to  have  authorized  "Marcus  Young, 
dvil  engineer,  to  subdivide  said  lands,  of 
which  the  within  map  is  a  correct  represen- 
tation of  such  subdivision,  drawn  to  a  scale 
of  100  feet  to  the  inch."  Young  testlfles:  "I 
never  attended  any  institution  where  tbey 
teacb  civll  engineering.  I  never  had  any 
education.  I  never  attended  any  school  after 
I  was  11  years  of  age.  What  Information  I 
have  got  I  have  got  it  outside  of  schools.  I 
never  studied  as  a  civil  engineer  more  than 
in  my  line  of  business,  which  for  35  years  bas 
been  the  real  estate  business.  I  think  Sands 
Carpenter  drew  the  description  for  that  plat. 
1  do  not  know  the  name  of  the  Instrument 
that  Mr.  Carpenter  used  In  making  the  sur- 
vey. I  helped  bold  the  stakes  and  carried 
the  cbain,  and  did  whatever  Mr.  Carpenter 
directed.  I  was  assisting  him.  Mr.  Carpen- 
ter had  charge  of  the  instrument,  and  under 
his  direction  we  dtova  the  stakes  and  set  the 


pickets  and  carried  the  eiialn  wherever  ha 
said  waa  right"  Mr.  Carpenter  was  the  en- 
gineer who  actually  made  this  survey,  and 
it  Is  apparent  that  Young  could  not  possibly 
have  known  whether  the  lines  as  run  by  Car- 
penter were  correct  or  not  It  does,  however, 
clearly  appear  that  Eleventh  street  accord- 
ing to  the  scale  of  the  plat  was  not  a  66-foot 
street  The  principal  witness  for  defendant 
the  then  city  engineer,  Phelps,  testified  as 
follows:  "The  witness  scaled  the  plat  and 
testified  that  Eleventh  street  scaled  63  feet; 
that  is,  63  feet  would  be  the  nearest  foot 
It  would  not  be  more  than  64  feet  nor  less 
than  63  feet  Twelfth  street  scales  66  or  67 
feet;  Ward  street  66  feet;  Young  street  68 
feet  It  is  marked  on  the  map  66.  The 
lots  which  are  marked  on  the  map  as  54- 
foot  lote  scale  65  feet  62,  or  53  feet  52  feet 
63  feet  62  feet  plus,  52  feet  62  feet  52  feet 
so  that  these  seven  lots,  supposed  to  be  51  feet 
wide  each,  hardly  any  two  of  them  agree. 
This  map  Is  not  carefully  drawn  to  a  scale." 
Young,  who  was  the  only  witness  who  tes- 
tified as  to  the  original  survey  for  the  plat 
testified  that  they  projected  Eleventh  street 
through  this  plat  from  posts  at  the  center  of 
Howard  and  Eleventh  and  Griswold  and 
Eleventh  streets.  What  kind  of  posts  they 
were,  he  could  not  tell.  "After  we  had  run 
around  this  land  on  these  lines,  and  had  taken 
these  two  posts  or  stakes,  or  whatever  they 
were,  as  guides,  we  attempted  to  run  a  line 
up  what  we  thought  was  the  center  of  Elev- 
enth street  north,  we  ran  tliat  Hue  across  the 
plat  to  the  north  side  of  Ward's  land,  where 
it  intersected  the  fence  along  Water  street 
Q.  Now,  if  these  poste  that  you  took  as 
guides  were  not  set  in  the  right  places,  your 
Una  would  not  be  right  would  it?  A.  No. 
Q.  And  whether  they  were  set  in  the  right 
place,  you  don't  know,  do  you?  A.  No,  sir." 
There  is  no  legitimate  evidence  in  the  case 
that  Eleventh  street  as  actually  established 
by  user,  or  as  originally  surveyed,  was  a  66- 
foot  street  The  line  of  the  sidewalk  was 
therefore  determined  upon  a  false  basis,  by 
assuming  tbat  the  center  line  of  Willow 
street  as  determined  by  the  city  engineer, 
was  the  center  line  of  a  street  which  was  ac- 
tually thirty-three  feet  wide  on  each  side 
thereof.  "Measured  26  feet  to  the  sidewalk. 
We  set  out  stakes  25V^  from  the  center,  and 
then  we  built  the  walk  six  Inches  from  the 
center.  We  set  them  25^  from  the  center 
of  the  street  and  then  they  set  the  walk  six 
inches  from  the  stake,  and  tbey  didn't  dis- 
turb the  stakes.  Q.  Tbat  is  marking  the  out- 
side edge  of  the  sidewalk?  A.  Seven  feet 
from  the  street  line,  yes.  I  did  that  all 
along  the  line  where  this  new  sidewalk 
was  being  built  In  this  case  we  ran 
along  one  line,  and  that  was  the  outside 
line.  Cross-examination:  2.  In  setting  those 
stakes,  or  In  fixing  the  center  line 
of  Eleventh  street  you  didn't  pay  any 
attention  to  the  occupation  at  all  on  the  sides 
of  the  street  did  you?    A.  Not  at  that  tlma. 
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Q.  Not  -when  7011  set  these  stakes  or  made 
these  measurements  for  tbe  sidewalk?  A. 
No,  I  think  not  Q.  Nor  you  didn't  take  In- 
to consideration  any  old  fences,  if  any?  A. 
I  think  not  at  that  time.  Q.  Nor  the  occupa- 
tion on  the  west  side  of  Eleventh  street  of 
Lomasney  or  any  of  those  people?  A.  I  don't 
think  we  did  when  we  staked  ont  this  walk. 
Q.  Nor  you  did  not  take  into  consideration 
any  occupation  on  the  east  side  of  Eleventh 
street?  A.  Not  that  I  remember  of.  Q.  You 
simply  arbitrarily  fixed  that  line  where  you 
said  was  the  center  of  Eleventh  street.  Is  that 
true?  That  calls  for  yes  or  no?  A.  Yes, 
where  I  say  the  center  line  is,  yes."  It  was  far- 
ther testified  by  Mr.  Phelps:  "There  are  two 
different  lines  of  sidewalk  on  the  west  side 
of  Eleventh  street,  namely,  the  one  running 
by  the  Mennonlte  Church,  and  one  south.  I 
don't  think  there  are  sidewalks  upon  three 
different  lines  of  that  street  and  all  given 
by  me.  I  originally  gave  the  line  26  feet 
from  the  center  of  the  street,  but  for  some 
reason  It  was  afterwards  moved."  As  I  un- 
derstand the  record,  although  the  width  of 
the  new  walk  Is  not  definitely  stated.  It  was 
four  feet  wide.  Baker,  the  contractor  who 
put  the  walk  down  testified:  "Q.  As  I  under- 
stand It,  this  new  line  of  this  walk  was  a  little 
further  to  the  east  than  the  old  walk?  A. 
Yes,  about  three  feet  to  tbe  east  Q.  It  got 
over  three  feet?  A.  About  three  feet  Q. 
From  where  the  old  walk  had  been?  A.  Yes." 
As  stated  in  defendant's  brief:  "The  situation 
la  that  for  some  years  an  old  wooden  walk  ex- 
tended on  the  east  side  of  Eleventh  street 
Between  this  walk  and  plaintiff's  house  there 
was  a  distance  of  about  four  feet.  When  the 
new  walk  was  built.  It  was  placed  about 
three  feet  farther  to  the  east  This  brought 
It  up  to  about  a  foot  from  plalntlfTs  house." 

Since  the  west  line  of  the  new  walk  was 
located  by  the  dty  engineer,  Phelps,  as  being 
seven  feet  west  of  the  east  line  of  Eleventh 
street  it  is  apparent  that  the  east  line  of 
Eleventh  street,  according  to  his  survey, 
would  cut  off  two  feet  of  plaintiff's  house. 

I  think  the  judgment  should  be  reversed, 
and  a  new  trial  granted. 

McALVAY,  OSTRANDER,  and  MOORE, 
JJ.,  concur. 


GUSTIN  V.  MERRIUi  et  aL 
(Snpreme  Court  of  Michigan.     July  3,   1006.) 

1.  C08POBATION8  —  Transteb    of    Stock  - 
False  RKPSEsntTATiONs. 

Evidence  held  to  show  by  a  clear  prepon- 
derance that  a  transfer  of  stock  in  a  newspaper 
corporation  was  not  intended  to  transfer  the 
title  absolutely,  and  that  the  transferee  obtained 
the  stock  by  fraudulent  representations  as  to 
tbe  teriDB  of  an  agreement  for  the  sale  of  the 
newspaper  to  a  third  person. 

2.  Same  —  AoconnriNQ     Brween     Stook- 

nOLDERS. 

Where  a  stockholder  porchased  shares  of 
corporate  stock  with  money  belonging  to  the 
oorporatioii,  the  stock  became  treasury  stM*>< 


so  that  an  aocoandng  between  the  stockholders 
should  be  on  the  basis  of  the  amount  of  the 
remaining  stock  owned  by  them. 

Appeal  from  Circuit  Court  Bay  County, 
In  Chancery ;  Main  J.  Connlne,  Judge. 

Action  by  Wllbert  H.  Gustin  against  Frank 
O.  Merrill  and  others.  From  the  decree,  both 
parties   appeal.    Reversed  and   remanded. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

Pierce  Se  Klnnane  (John  L.  Stoddard  and 
Frederick  K.  Gustin,  of  counsel),  for  appel- 
lant T.  A.  B.  &  J.  C.  Weadock  (Chester  L. 
Collins,  of  counsel),  for  appellees. 

BLAIR,  J.  Complainant  filed  his  bill  In 
this  suit  for  an  accounting  between  himself 
and  the  defendant  Merrill  of  the  business 
of  the  Bay  City  Times  Company  and  of  the 
proceeds  of  the  sale  thereof  to  defendant 
Booth.  Complainant  allies  that  on  the  20th 
day  of  February,  1903,  he  was  the  owner  of 
400  shares  of  the  capital  stock  of  the  com- 
pany, which  he  was  induced  to  transfer  to 
defendant  Merrill,  to  enable  him  to  sell  to 
Booth,  by  fraudulent  representations  tliat 
the  largest  price  obtainable  for  the  property 
was  $32,000,  for  which  amount  he  had  given 
an  option  to  Booth,  whereas  Booth  then  bad 
an  option  for  |65,000;  that  after  the  Bale 
Merrill  represented  that  he  only  obtained 
$30,000,  whereas  he  had  received  $50,000; 
that  in  reliance  upon  these  representations 
complainant  agreed  to  and  did  accept  $8,000 
for  his  interest  Complainant  also  alleged 
by  amendment  to  his  bill  of  complaint  that 
300  shares  of  stock,  claimed  by  defendant 
Merrill  to  have  been  purchased  by  him  of 
one  Bennett  were  purchased  with  the  funds 
of  tbe  corporation,  and  therefore  became 
treasury  stock,  reducing  the  active  stock  to 
1,600  shares,  of  which  complainant  held  400 
shares  and  defendant  Merrill  1,100.  Com- 
plainant also  averred  that  defendant  had  un- 
lawfully converted  to  his  own  use  funds  of 
the  company,  for  which  he  should  account 
The  defendant  Merrill  avers  that  he  pur- 
chared  complainant's  stock  on  the  29th  of 
October,  19Q1,  and  from  that  date  nntli  the 
sale  to  Booth  was  the  sole  owner  of  the 
entire  stock  of  the  corporation.  This  con- 
tention presents  the  principal  issue  of  fact 
between  the  parties.  The  testimony  was  tak- 
en before  a  commissioner,  and  the  case  heard 
by  the  Judge  of  another  and  somewhat  dis- 
tant circuit  The  circuit  Judge  found  tliat 
Gustin  did  sell  his  stock  to  Merrill  in  Oc- 
tober, 1901,  and  was  therefore  not  Interested 
in  the  selling  price;  that  Merrill  purchased 
the  Bennett  stock  with  the  moneys  of  the  cor- 
poration and  "must  account  to  Mr.  Gustin 
for  such  a  proportion  of  the  amount  so  used, 
vis.,  $2,000,  as  Mr.  Gustin's  stock  then  bore 
to  the  total  amount  of  outstanding  stock,  with 
interest";  that  "the  accounts  in  evidence 
are  not  so  stated  that  the  court  Is  able  to 
determine  what  company  moneys,  if  any,  Mr. 
Merrill  used  prior  to  October  sio,  1901,  the 
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date  on  which  he  became  the  owner  of  all 
the  stock.  Both  parties  will  be  permitted  to 
offer  proof  upon  this  point  if  they  wish  to  do 
80."  After  hearing  the  supplemental  proofs 
of  the  parties,  the  court  found,  as  follows: 

"Balance  due  Times  Company  front 

Frank    a    MerriU $7,480  63 


Complainant  Gostin's  share  of  this 
balance,  or  foar«igbteentbs $1,662  36 

Interest  at  5  per  cent,  due  complain- 
ant from  October  29,  1901,  8  years, 
5  montlis,  11  days 286  64 


Total  amount  due  complainant  from 
defendant  Frank  C.  Merrill $1,948  90 

Decree  was  rendered  for  this  amount,  and 
both  parties  appealed  to  this  court  It  Is 
agreed  that  prior  to  October  29,  1901,  the 
complainant  was  the  owner  of  400  shares 
of  stock.  On  the  back  of  his  certificate  there 
appeared  at  the  hearing  the  following  in- 
dorsement!!: "For  value  received  I  hereby 
sell,  transfer,  and  assign  to  F.  C.  Merrill  all 
the  shares  of  stock  within  mentioned  and 
authorize  to  him  to  make  the  necessary  trans- 
fer on  the  books  of  the  company.  Witness 
my  band  and  seal  27th  Nov.,  1900.  W.  H. 
Gustin."  Witness:  Olive  Smith  Merrill. 
And  below  the  assignment,  in  writing: 
"Frank  C.  Merrill."  It  is  also  agreed  that 
complainant  signed  the  transfer  of  his  cer- 
tificate and  delivered  It  to  defendant  Merrill 
for  a  temporary  purpose,  and  that  the  cer- 
tlflcate  was  never  returned. 

Merrill  testified  that  he  purchased  this 
stock  of  Gustin,  October  29,  1901,  giving  him 
therefor  his  note,  payable  on  demand,  for 
$4,000,  with  the  understanding  that,  when- 
ever Gustin  wanted  the  money,  Merrill's 
mother  would  get  it  for  him.  "Where  at 
this  time  was  the  certificate  of  stock  which 
had  originally  been  issued  to  Mr.  Gustin  for 
the  $4,000?  A.  It  was  in  my  private  drawer 
in  the  safe,  where  it  had  been  after  it  was 
given  to  me  at  the  time  of  the  Bennett  in- 
cident •  •  •  Mrs.  Merrill,  my  wife,  and 
my  mother  knew  that  I  had  purchased  the 
McMillan  stock,  and  I  asked  my  wife  to  come 
to  the  Times  Company  office,  which  she  did  in 
the  afternoon.  Mrs.  Merrill  catne  to  the 
office  of  the  Times  Company  on  Octol>er  29th, 
and  I  went  to  the  safe  and  got  that  certificate 
and  went  into  the  editorial  room.  *  •  • 
She  sat  down  at  a  desk,  at  Mr.  Gustln's 
desk,  I  believe.  She  asked  Mr.  Gustin  If 
that  was  his  signature  on  the  stock.  He  said 
It  was.  She  signed  her  name,  and  I  signed 
my  name,  and  we  went  out  of  the  editorial 
room ;  and  a  short  time  later  I  turned  over 
this  stock  to  my  mother,  which  she  held  as 
collateral.  •  •  •  I  think  it  was  at  the 
same  time  that  Archie  gave  me  his  stock, 
that  I  bought  of  him,  along  in  December. 
Q.  Then  you  turned  over  to  your  mother  his 
certificate  and  the  McMillan  certificate  at 
the  same  time?  A.  Yes,  sir."  The  testimony 
•f  defeidant  MerriU  la  corroborated  by  bis 


wife,  who  testified:  "And  we  went  Into  the 
editorial  room,  and  I  met  Mr.  Gustin  there 
— sat  down  at  the  desk  there.  I  saw  his 
signature  on  this  paper.  I  asked  Mr.  Gustin 
if  that  was  his  signature,  and  he  said  it 
was,  and  I  was  a  witness  of  it  Q.  Did  you 
sign  your  name  then?  A.  I  did.  •  •  • 
Q.  Do  you  remember  about  what  time  this 
occurred  or  what  year?  A.  The  only  way  I 
can  remember  it,  it  was  the  fall  before  the 
baby  was  bom,  and  that  was  In  1902,  and  it 
was  the  fall  before  that,  some  time  In  the  fail. 
I  cannot  fix  the  date.  •  •  •  I  cannot 
remember  anything  else  at  all  that  occurred 
there  that  day."  Mr.  Hamilton,  the  book- 
keeper, also  testified  to  a  statement  by 
Gustin,  some  time  prior  to  1903,  that  "he 
was  going  to  dispose  of  his  stock,  or  was  In 
the  course  of  disposing  of  his  stock,"  and 
to  a  further  Incident  "of  Mr.  Gustin  showing 
me  a  piece  of  paper.  He  was  in  the  act 
thai  of  putting  the  paper  In  his  pocket  as 
he  was  passing  my  desk,  and  seemed  at  the 
time  to  be  very  much  pleased  over  something, 
and  he  said  he  had  got — I  think  the  ex- 
pression was  that  he  bad  got— $4,000  out  of 
it  •  •  •  Q.  Can  you  give  the  year?  A. 
No ;  I  cannot  Q.  You  cannot  tell  whether  it 
was  1901,  1902,  or  1903,  can  you?  A.  I  can 
tell  it  was  not  1903.  Q.  How  can  you  tell 
that?  A.  Because  it  was  about  the  end  of 
the  year  some  time.  •  •  •  Mr.  Klnnane 
asked  me  if  I  knew  that  Mr.  GusUn  was 
a  stockholder — If  I  understood  he  was  a 
stockholder.  Q.  What  did  you  tell  blm?  A. 
I  told  him  I  understood  that  he  was.  •  •  • 
Q.  The  fact  is  that  you  did  not  at  that  time 
recall  that  you  bad  had  the  conversation  with 
Mr.  Gustin  that  you  have  testified  to  here 
this  afternoon?  A.  Possibly  I  did  not 
*  •  •  Q.  Can  you  tell  the  year?  A.  No, 
sir;  I  have  no  idea  of  the  time.  Q.  You 
would  not  be  certain  that  $4,000  is  the 
amount  he  mentioned  either?  A.  No,  I 
would  not  be  positive.  Q.  Whether  It  was 
$4,000,  or  $8,000,  you  don't  remember?  A. 
No;  I  do  not  Q.  It  might  have  been  $8,000 
aa  well  as  $4,0007  A.  I  have  no  recollection 
of  $8,000  being  mentioned.  Q.  You  have  no 
definite  recollection  of  any  other  amount? 
A.  No,  sir;  I  would  not  say  either."  Archi- 
bald McMillan  testified  that  on  October  27, 
1901,  at  a  meeting  with  Gustin  and  Merrill, 
or  prior  thereto,  and  after  the  time  be  agreed 
to  sell  bis  stock  to  Merrill  and  Gustin,  Gus- 
tin said  "that  he  would  like  to  get  out  of 
there,  or  words  to  that  effect  •  •  •  Q. 
That  Is,  in  effect  that  he  could  not  buy  the 
stock,  and  be  didn't  know  as  he  wanted  to 
btiy  it,  and  he  didn't  like  the  way  the  busi- 
ness was  running,  and  he  wanted  to  get  out 
of  there  himself.  Is  that  the  substance  of 
it?  A.  I  think  that  was  the  substance  of  It" 
Complainant  testified  that  be  never  sold  his 
stock  to  defendant  Merrill,  never  received  any 
$4000  note  from  him,  and  that  Mrs.  Merrill 
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neyer  witnessed  bis  signature  to  the  transfer 
of  the  certificate  In  his  presence.  He  denied 
the  statements  attributed  to  him  by  Hamilton, 
but  testified  that  "the  Monday  morning  fol- 
lowing the  closing  of  tbe  deal  I  went  through 
there,  and  told,  I  guess,  Gerry  Lalng  and 
the  rest  of  them,  and  Mr.  Hamilton,  that 
I  guessed  I  would  go  up  now  and  get  my 
money.  That  Is  the  only  talk  I  ever  had  with 
him  about  it.  At  that  time  I  had  the  check  In 
my  pocket,  the  $8,000  check.  When  I  say  clos- 
ing of  the  deal,  I  mean  the  sale  to  Booth.  I 
was  going  to  tbe  Commercial  Bank  to  get  the 
check  cashed."  His  solicitors  contend  that  the 
truth  of  bis  statement  is  established  by  the  cir- 
cumstances attending  the  sale  to  Booth,  the 
papers  executed  by  Merrill  and  Gustln  for 
that  purpose,  the  reports  of  the  corporation 
to  the  Secretary  of  State,  the  fact  that  tbe 
note  for  $4,000  was  written  upon  a  blank 
which  was  not  In  use  till  after  the  sale  to 
Booth,  and  the  admissions  of  Merrill  that 
Oustln  owned  the  stock  at  the  time  of  that 
sale.  Frederick  Heblnger  testified  to  a  con- 
versation with  Mr.  Merrill  after  the  sale  to 
Booth:  "Mr.  Merrill  told  me  that  he  recelyed 
$32,000;  and  from  that  I  told  him  I  sup- 
posed Mr.  Gustln  must  have  gotten  a  nice 
little  share  of  It,  and  he  said,  'Tes,  he  said, 
he  got  a  good  price,  and  told  me  that  his 
share  was  $8,000.'  From  that,  then,  I  thought 
of  Mr.  McMillan,  he  being  associated  at  the 
time  of  his  death,  and  I  asked  him  If  tbe 
McMillan  estate  got  about  that  proportion 
out  of  It,  and  be  said,  'No,  that  interest  had 
been  purchased  some  time  before.'  That  Is 
all  tbe  conversation,  and  that  is  all  I  know 
about  the  case."  Robert  H.  Gustln,  a  brother 
of  complainant,  testified:  "I  had  a  conversa- 
tion with  Mr.  Merrill  relative  to  the  trans- 
action. I  think  it  was  within  a  week  after 
the  announcement  of  the  sale.  Cap  and  I 
were  going  down  together,  and  I  says,  'Cap, 
I  bear  you  have  sold  out  the  Times  Press.' 
He  says,  'Yes.'  I  says,  'How  much  did  Burt 
get  out  of  it?*  He  nays,  'He  got  $8,000 — Just 
double  what  his  stock  was.  I  done  the  fair 
thing  with  Burt  and  gave  blm  what  he 
wanted.'  He  says,  'I  bad  an  option  on  Burt's 
stock  for  this  last  two  or  three  years,  and 
I  could  have  bought  It  at  par,  but  I  done 
tbe  square  thing  by  Burt  I  gave  bim  two 
for  one.'" 

The  annual  report  of  the  corporation,  show- 
ing Its  condition  on  the  1st  day   of  April, 

1902,  and  sworn  to  by  Merrill,  Gustln  and 
Clarke,  April  28,  1902,  stated  the  owner- 
ship of  stock  as  follows : 

Stockbolders*  Names.  Shares  ol  Stock  Held. 

F.  C.  Merrill 1,398 

W.  H.  Gustin 400 

W.  A.  Clarke 1 

J.  D.  Jones 1 

The  annual  report  showing  the  condition 
of  the  corporation  January  2,  1908,  sworn 
to   by   the  same   directions,    January   20th, 

1903,  states  tbe  ownership  of  stock  to  be: 


stockholders'  Names.  Shares  of  Stock  Held. 

F.  C.  Merrill 1,398 

W.  H.  Gustin 400 

W.  A.   Clarke 1 

J.  D.  Jones 1 

Treasury  stock 800 

2  600 
Filed  January  22,  1903. 

With  reference  to  the  sale  to  Booth,  Gustln 
testified  that  he  called  Merrill's  attention  to 
a  report  that  the  Evening  News  Association 
contemplated  coming  into  the  newspaper  field 
in  Bay  City,  and  suggested  that  Merrill  call 
upon  them,  as  be  was  going  to  Detroit,  and 
take  the  matter  up  with  them;  that  Merrill 
did  not  see  Booth  upon  this  occasion,  but 
later  on  met  him  by  appointment  on  Febru- 
ary 19,  1903.  On  the  20th  of  February,  1903, 
upon  his  return  from  the  Interview  with 
Booth,  he  said :  "He  had  sized  up  tbe  situa- 
tion and  they  were  going  to  come  in  here. 
Cap  said  they  could  buy  their  paper  in  large 
quantities  and  buy  their  Ink  a  good  deal 
cheaper  than  we  could,  and  they  were  in  m 
position  to  give  us  a  hot  competition,  and  It 
was  a  question  whether  we  could  put  up  a 
fight  against  them — a  question  how  long  we 
could  stand  against  such  a  corporation  as 
the  Detroit  News  Association.  •  •  •  He 
said  Mr.  Booth  wanted  to  know  what  our  In- 
debtedness was,  and  Mr.  Merrill  said  he 
enumerated  the  indebtedness,  which  was 
$3,000  on  tbe  building,  and  $1,500  on  tbe 
machinery,  and  $1,500  In  minor  accounts 
around  town,  and  little  outstanding  bills  tbat 
$1,500  would  clear  up,  making  $6,000  alto- 
gether of  debts.  He  says  Mr.  Booth  was 
willing  to  pay  par  and  pay  those  debts.  In 
other  words,  be  would  pay  $32,000  for  tbe 
paper,  and  we  were  to  pay  the  debts  out  of 
the  $32,000.  •  •  •  MerrlU  said  be  had 
done  bis  best  to  get  a  better  price.  He  bad 
talked  the  value  of  tbe  field  and  plant  all 
over  with  Mr.  Booth,  and  Mr.  Booth  was  in  a 
position  where  he  could  Judge,  and  be  didn't 
care  much  about  it  Of  course,  be  wanted  to 
get  the  entire  field,  and  tbat  is  what  be  figur- 
ed be  was  buying.  Tbe  machinery  and  plant 
didn't  amo^t  to  anything,  but  be  was  willing 
to  pay  $26|ix)0  to  get  tbe  paper  out  of  tbe 
field  and  have  a  clear  field  here.  That  was 
the  best  price  he  could  get  Finally,  after 
the  matter  was  gone  over  in  tbat  way,  we 
both  concluded  it  would  be  better  for  us  to 
sell  under  the  circumstances.  •  •  •  Now, 
he  says,  be  took  out  his  pencil  and  commenced 
to  figure.  He  says:  'You  have  got  four- 
eighteenths  now.  When  I  bought  that  stock 
of  Bennett's  I  agreed  to  do  the  square  thing 
by  you.  Now  I  will  give  you  100  shares  of 
that  stock.  That  will  make  you  five  eight- 
eenths.' Be  figured  out  five-eighteenths  of 
26,000,  and  handed  it  back  to  me  on  a  little 
scrap  of  paper  about  six  inches  long.  Q.  Did 
you  see  the  figures  that  he  put  down  on  the 
paper?  A.  Yes,  sir.  Q.  What  were  they  7  A. 
He  divided  26,000  by  18  and  multiplied  by  6. 
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"Q.  Yon  saw  him  pat  down  the  26,0007  A. 
Yes,  sir.  Q.  You  saw  blm  pnt  down  the  (As 
In  figures?  A.  Yes,  sir;  be  figured  up  and 
says,  *WeU,  that  comes  to  a  little  over  $8,000.' 
I  says,  'Cap,  I  have  not  figured  it,  but  I  have 
figured  it  in  my  mind,  and  I  thought  my 
share  was  about  $7,000.'  Then  I  said,  'There 
is  that  note  of  mine  in  the  safe  now,  that 
4666  note,  the  company  note  I  hold  against 
the  company.'  He  says,  'How  much  does  that 
amount  to?'  I  says,  'I  have  not  figured  It  up, 
but  I  think  It  amounts  to  over  $800,  the 
note  and  interest.'  He  says,  'We  will  call 
it  $8,000,  lump  it  at  $8,000,  for  my  share  of 
the  sale  and  the  amount  due  on  the  note.' 
He  wanted  to  know  if  that  was  all  right  I 
says,  'Yes,  tlutt  is  fair  enough.'  Now,  he 
says,  'Write  me  out  a  bill  of  sale  of  your 
stock.'  I  says:  'Yon  have  got  my  stock  In 
yooT  drawer.  You  can  use  that  My  name 
is  on  the  ba<^  of  It'  'No,'  he  says,  'I  don't 
want  to  nae  that  I  want  something  to  show 
Booth  that  you  are  perfectly  satisfied  that 
this  deal  go  through.'  He  says,  'I  will  use 
that  In  connection  with  the  certificate,  show- 
ing it  Is  the  same  one.'  I  says,  'You  dictate 
sometmng  to  salt  you,  and  I  will  write  it 
ont'  I  took  a  pen  or  pencil,  and  I  wrote  out 
the  bill  of  sale.  He  dictated  It,  and  I  wrote 
-down  wliat  he  dictated.  This  bill  of  sale 
referred  to  the  old  certificate  of  stock,  the 
original  400  shares.  We  wanted  to  Identify 
that  certificate,  and  I  says  to  Cap,  'When  did 
1.  transfer  tliat  to  you?*  And  he  didn't  seem 
to  know,  and  I  didn't  seem  to  remember  the 
year  exactly,  and  he  says,  'Put  In  there, 
"transferred  In  1901."  It  will  be  all  right' 
That  is  the  time  that  we  supposed  tliat  we 
fired  Bennett  I  signed  the  bill  of  sale  and 
delivered  It  to  liiai  at  ttiat  time.  He  then 
wrote  his  check  out  on  the  Commercial  Bank 
for  $8,000,  and  told  me  to  hold  that  check 
tmtil  he  would  let  me  know  when  tbe  check 
was  good.  I  suggested  tbe  advisability  of  our 
signing  an  agreement  between  ourselves,  in 
'Case  the  deal  did  not  go  through,  that  I 
would  get  my  stock  back  and  he  would  get  his 
■check  back.  He  says,  'Burt,  I  will  trust  you. 
If  you  win  trust  me.'  ■  I  says :  'No,  Cap ; 
that  Isn't  business.  We  ought  to  have  some- 
thing to  show  how  we  stand  In  this  matter.' 
And  I  sat  down  and  wrote  the  business  out 
■and  called  blm  to  sign  It.  •  •  •  I  wrote 
It  with  a  carbon  paper  underneath,  so  that  it 
made  a  carbon  duplicate  copy,  and  I  took 
■one  and  he  took  tbe  other.  We  both  signed 
botli  copies.  •  •  •  He  went  to  Detroit  to 
«1o8e  the  deal  on  the  4th  of  March,  1903. 
About  4  o'clock  in  the  afternoon,  in  the  busi- 
ness office  of  the  Times  Press,  he  said  he  had 
been  up  to  Mr.  Weadock's  office,  and  they  had 
talked  tbe  matter  all  over,  and  it  was  decid- 
ed that  we  would  have  to  sell,  and  he  was 
going  down  to  sell  In  some  way  or  other, 
and  dose  the  deal  up.  He  was  going  to  be 
there  the  next  day.  I  says,  'Well,  now.  Cap, 
if  you  make  the  deal,  send  me  a  cipher  dls- 
Xtatch  saying  that  the  horse  is  sold,  and  I  will 


understand  it'  and  he  said  he  would.  I  shook 
bands  with  him,  and  we  were  standing  at 
the  telephone  desk,  and  wished  blm  success, 
and  I  went  home.  •  •  •  On  the  evening 
of  March  Qth  I  received  a  telegram  from  Mr. 
Merrill." 

The  bill  of  sale,  tbe  agreement  and  tbe 
telegram  read  as  follows : 

"Bay  City,  Mich.,  Feb.  20,  1903. 
"To  Whom  It  May  Concern:  This  is  to 
certify  that  I  have  transferred  to  Frank  C. 
Merrill  all  my  right  title,  and  Interest  In 
tbe  400  shares  of  stock  in  the  Bay  City  Times 
Company,  transferred  to  said  Merrill  In  1901, 
for  a  consideration  of  eight  thousand  dollars, 
and  am  perfectly  satisfied  In  case  deal  with 
Booth  of  Detroit  is  consummated. 

"W.  H.  Gnatln." 

"Bay  City,  Mich.,  Feb.  20,  1903. 

"We,  the  undersigned,  give  this  note  to  each 
other,  and  both  agreeing  that,  in  the  event 
of  deal  with  Booth  of  Detroit  not  being  con- 
summated within  three  weeks,  Oustln  agrees 
to  return  to  Merrill  his  check  for  eight  thou- 
sand dollars  this  day  issued  and  Merrill 
agrees  to  return  to  Gustin  the  bill  of  sale  of 
his  stock  dated  this  day. 

"Oiv  signatures:  W.  H.  Oustln. 

"P.  C.  Merrill.", 

"Received  at  811  North  Water  St,  Bay 
City,  Mich.  46  DE  AC  ON  1  OPald.  Detroit 
Mich.  Mar.  5,  '03.  W.  H.  Oustln,  Bay  City, 
Mich.  Sold  horse,  lower  price  but  think  will 
be  satisfactory  you.  F.  0.  Merrill.  7:46 
P.  M." 

"I  told  him  that  the  paper —  I  knew  the 
paper  was  worth  more  money ;  that  we  ought 
to  have  got  more  for  it  I  says,  'How  did 
you  come  to  cut'  and  he  said  that  Mr.  Bootb 
absolutely  refused  to  pay  one  cent  more,  and 
Just  then  be  pulled  out  a  new  bank  book  out 
of  bis  pocket  and  held  it  up  to  me  and  showed 
an  account  in  the  Commercial  Bank  of  $30,- 
000,  and  he  said,  "That  Is  what  I  got' " 

Mr.  Merrill's  version  of  the  transactions  Is 
as  follows:  "That  option,  or  a  copy  of  it 
has  been  offered  in  evidence  in  this  case. 
The  amount  of  It  was  $65,000.  I  did  not 
say  anything  to  Mr.  Gustin  in  relation  to 
my  having  given  an  option;  as  to  the  fact 
that  I  had  given  an  option  prior  to  the  time 
it  was  given.  I  said  nothing  to  him  about 
the  fact  that  I  was  negotiating  a  sale  of  the 
paper  to  Mr.  Booth  until  I  had  given  the 
option  and  come  home,  the  20th  of  February. 
I  first  had  a  talk  with  Mr.  Gustin  In  relation 
to  the  matter  .on  February  20tli,  the  day  af- 
ter the  giving  of  the  option.  I  think  it  was 
the  next  morning.  In  tbe  editorial  room.  I 
went  In  the  editorial  room  and  I  said  to  Mr. 
Gustin :  'I  have  given  an  option  on  the  paper 
to  Mr.  Booth  of  the  Detroit  News,  and  if  the 
deal  goes  through  I  want  to  take  your  note 
up,  or  my  note  up.  He  expressed  surprise. 
The  conversation  occupied,  I  think,  about 
five  or  ten  minutes,  because  I  know  I  went 
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out,  and  then  I  went  in  the  editorial  room  ia 
the  afternoon  and  saw  him.  I  don't  recollect 
that  I  told  him  anything  about  an  examina- 
tion of  the  books.  Q.  You  heard  this  testi- 
mony In  relation  to  your  showing  him  a  check, 
answering  that  If  the  deal  did  not  go  through 
yon  would  have  that  much  to  blow  In?  A. 
Yes,  sir.  Q.  Did  you  have  such  a  conyersa- 
tlon?  A.  I  never  said  to  lilm  that  we  would 
have  that  much  to  blow  in.  I  showed  blm 
the  check,  bearing  out  the  statement  that 
I  bad  made  that  I  had  given  Mr.  Booth  an 
option.  He  complained  about  selling  his 
stock.  In  the  next  conversation  I  bad  with 
Mr.  Oustln  he  said  he  thought  he  had  made 
a  mistake;  that  if  he  had  held  on  he  could 
have  gotten  more  money.  I  said  to  him  that 
it  was  a  very  peculiar  thing;  that  he  did 
not  want  to  take  any  chances,  he  had  had 
an  opportunity  to  buy  the  McMillan  stock; 
that  he  had  bad  an  opportunity  to  buy  treas- 
ury stock  before  that,  but  that  he  would  not 
take  any  chances.  As  long  as  I  had  taken 
the  chances  that  I  had  taken,  that  I  didn't  see 
what  kick  he  bad  coming.  I  told  him  that 
Mr.  Booth  said  that  he  was  coming  into  Bay 
City,  whether  he  bought  the  Times  Company, 
or  whether  he  started  a  paper ;  that  undoubt- 
edly there  would  be  a  fight  I  then  said  to 
him :  'I  will  tell  you  what  I  will  do.  I  will 
give  you  my  check  for  ^,000.  You  return 
to  me  my  note.  If  the  Booth  deal  goes 
through,  you  can  cash  the  check,  and  if  it 
does  not  go  through,  you  are  to  take  up  your 
certificate  of  stock  and  help  me  make  the 
fight'  I  said,  *I  bad  every  reason  to  believe 
that  Mr.  Booth  is  In  earnest,  and  that  be 
is  coming  In  here,  and  that  he  wants  the 
Times  property.'  Mr.  Oustln  agreed  to  the 
proposition,  gave  me  back  the  note,  and  I 
gave  him  a  check.  Then  I  said  to  him,  'Are 
you  satisfied  nowV  He  said  he  was  perfect- 
ly. I  says.  Then  I  would  like  to  have  you 
give  me  something,  an  agreement  that  you 
are  agreeable  to  this  transaction,'  and  he  then 
sat  down  at  his  desk  and  wrote  the  paper 
which  has  been  offered  in  evidence.  •  •  • 
Q.  Did  you  have  any  part  In  dictating 
that  agreement?  A.  Absolutely  none.  •  •  • 
After  some  talk,  I  started  to  go  out  of  the 
editorial  room,  and  it  occurred  to  me  that 
Mr.  Gustin  had  my  check  for  ^,000,  and  I 
thought  It  well  to  get  a  paper  from  him, 
and  I  asked  him  to  give  an  agreement  where- 
by. In  case  the  Booth  deal  was  not  consum- 
mated, that  I  should  receive  my  check  back, 
and  that  he  should  take  his  stock.  •  •  • 
Q.  What  obligations  were  then  outstanding? 
A.  I  owed  $3,000  on  the  building ;  three  notes, 
of  $500  each,  on  the  Mergentbaler  linotype 
machines,  with  Interest ;  $4,000  to  A.  H.  Mc- 
Millan; $4,000  to  W.  H.  Gustin;  $666  to  Mr. 
Oustln  for  the  Times  Company  note;  the 
McMillan  note  of  $666.66,  although  there  had 
been  a  small  payment  made  on  it  at  that 
time;  about  $1,000  in  bills;  for  one  or  two 
car  loads  of  paper — ^the  paper  bills  were  not 


Included  In  the  $1,000 — aggregating  about 
$15,000.  *  *  •  Mr.  Ousun  seemed  to  be 
very  anxious,  and  was  very  anxious,  that  the 
sale  should  be  made,  and  when  I  went  to 
Detroit  I  told  him  If  I  sold  the  paper  I 
would  telegraph  him.  Q.  At  the  time  of  the 
conversation,  and  up  to  that  time,  had  you 
ever  discussed  with  Mr.  Gustin  directly  or  in- 
directly the  amount  of  the  option?  A.  That 
question  had  never  been  discussed  In  any 
way.  Q.  Had  he  ever  asked  you?  A.  No, 
sir.  Q.  Did  you  send  Mr.  Gustin  a  message 
In  relation  to  the  sale  of  the  paper?  A.  I  did. 
Q.  This  message  that  has  been  offered  in 
evidence  here?  A.  I  believe  It  is.  •  •  • 
Q.  Why  did  you  give  him  a  che<^  for  $8,000? 
A.  I  wanted  the  man  satisfied  in  the  first 
place.  I  wanted  the  man  satisfied,  and  I 
wanted,  as  I  have  stated  here,  that  in  case  Mr. 
Booth  came  into  the  field,  to  have  Mr.  Gustin 
there.  Mr.  Gustin  was  a  valuable  man  in 
the  editorial  room.  He  bad  always  been  a 
valuable  man  as  a  reporter  in  Bay  City.  I 
had  a  great  deal  of  indebtedness,  and  after 
my  conversation  with  Mr.  Booth,  saying  he 
was  coming  Into  the  field,  and  plans  had 
been  made  for  coming  here,  if  he  did  not  buy 
the  plant,  I  was  confident  he  would  come  in, 
and  I  thought  that  if  Mr.  Booth  came  and 
bought  the  Bay  City  Times  property,  and 
paid  me  what  my  option  called  for,  $65,000, 
that  by  paying  Bert  Gustin  $8,000  I  was  treat- 
ing blm  all  right,  and  it  would  be  perfect- 
ly satisfactory,  and  everytbing  would  be 
perfectly  satisfactory  In  every  way.  Q.  Did 
you  pay  blm  this  additional  $4,000  because 
you  wanted  an  agreement  from  him  to  stay 
by  and  make  the  fight  with  you  If  tbe  paper 
was  not  sold?  A.  I  made  the  proposition  to 
him  which  was  accepted.  Q.  (question  read). 
A.  That  reason  and  the  reason  that  I  wanted 
the  man  satisfied." 

The  oral  testimony  as  to  the  ownership  of 
the  stock  is  so  irreconcilable  that  great  im- 
portance must  attach  to  the  written  evidence 
In  determining  where  .the  truth  lies.  The 
possession  of  the  stock  by  Merrill  regularly 
assigned  to  him  by  Gustin  on  November  27, 
1900,  would  be  quite  conclusive,  tf  It  were 
not  for  Merrill's  admission  that  such  assign- 
ment was  merely  to  enable  htm  to  vote  the 
stock  and  that  Oustln  was  the  owner  of  the 
stock  till  October  29,  1901.  The  circum- 
stances of  the  sale  of  the  stock  on  that  day 
as  narrated  by  Merrill,  are  somewhat  un- 
usual. The  only  change  made  in  the  cer- 
tificate was  by  Mrs.  Merrill  attaching  her 
signature  as  a  witness.  The  transfer  stlU 
purported  to  have  been  made  on  November 
27,  1000,  and  it  would  naturally  be  presumed 
from  the  face  of  tbe  paper  that  the  signature 
of  the  witness  was  made  'Upon  that  day. 
There  is  nothing  upon  the  face  of  the  paper 
to  indicate  a  sale  on  October  29,  1901.  Tlie 
signature  of  a  witness  added  nothing  to  the 
validity  of  the  oral  agreement  or  the  written 
transfer,  and  nothing  whatever  was  said  at 
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the  time  to  Indicate  tbat  this  was  a  new  trans- 
action. Neither  would  It  be  usual  for  a  busi- 
ness man  to  request  his  wife  to  come  to  his 
place  of  business  to  witness  such  a  signature 
when  there  were  others  at  hand,  and  If  he 
desired  evidence  of  a  change  of  the  bailment 
to  a  transfer  of  title  he  would  naturally  have 
required  a  memorandum  to  that  eltect.  On 
April  28,  1902,  six  months  after  MoriU 
claims  to  have  become  the  owner  of  Gustin's 
stock,  he  made  affidavit  to  the  annual  rei>ort, 
stating  that  Oustln  was  the  owner.  Again, 
in  January,  1903,  he  made  oath  that  Qustln 
was  the  owner  of  400  shares.  Prior  to 
March,  1901,  the  undisputed  ownership  of 
stock  in  the  company  was  as  follows:  Arclii- 
bald  McMillan,  400  shares;  WUbert  H. 
Onstin,  400  shares;  Ildwin  and  Maria  C. 
Bennett,  100  shares;  Ildwln  and  Maria  0. 
Bennett,  contract  for  stock  held  as  treasury 
stock,  200  shares;  Frank  C.  Merrill,  700 
sttares;  treasury  stock,  800  shares.  On 
March  15,  1901,  Merrill  bought  the  Bennett 
stock,  and  on  October  28,  1901,  be  bought 
the  McMillan  stock.  On  March  11,  1901, 
Merrill  had  transferred  of  his  stock  1  share 
each  to  Jones  and  Clarke;  but  the  certificates 
therefor  were  not  removed  from  the  stock 
book,  and  it  is  conceded  that  the  two  shares 
really  belonged  to  MerrllL  The  Bennett 
stock  and  the  McMillan  stock,  added  to  the 
shares  then  owned  by  Merrill,  made  1,400 
sbnres,  and.  deducting  the  shares  transferred 
to  Clarke  and  Jones,  1,398,  the  precise  number 
he  swore  in  the  reports  that  he  owned. 
These  reports  were  made  out  by  Mr.  Merrill 
himself,  are  consistent  with  complainant's 
claim  of  ownership,  and  are  Inconsistent  with 
defendant's  claim.  In  order  to  sustain  his 
claim  of  purchase,  we  must  find  tliat  be  de- 
liberately made  oath  to  a  false  statement 
The  circumstances  should  be  very  convinc- 
ing to  induce  such  a  result  The  bill  of  sale, 
except  as  to  the  date  of  the  previous  transfer, 
stated  as  1901,  is  also  consistent  with  com- 
plainant's claim,  and  at  least  unfavorable  to 
defendant's  contention.  Gustln  says  tbat 
this  paper  was  dictated  by  Merrill,  who  said 
tbat  he  wanted  it  "to  show  to  Booth  that  you 
are  perfectly  satisfied  tbat  tills  deal  go 
through,"  and  that  the  year  was  Intended  to 
be  the  year  of  the  original  transfer,  but 
ttarongh  faulty  recollection  was  written  1901, 
Instead  of  1900.  Merrill  denies  that  he  dic- 
tated the  bill  of  sale,  but  says  it  was  written 
wholly  by  Gustln  at  his  request.  "I  says. 
Then  I  would  like  to  have  you  give  me  some- 
thing, an  agreement  that  you  are  agreeable 
to  this  transaction,'  and  he  then  sat  down 
at  his  desk  and  wrote  the  paper." 

Disregarding  the  conflicting  testimony  of 
the  parties,  and  looking  to  the  paper  itself, 
it  is  apparently  a  transfer  of  stock,  previous- 
ly transferred  in  1901,  (or  a  consideration  of 
$8,000.  The  only  actual  transfer  of  the  cer- 
tificate of  stock  that  was  ever  made,  how- 
ever, so  far  as  the  paper  Itself  shows,  was  in 
1900,  and  it  la  agreed  that  that  transfer  was 


not  intended  to  change  the  ownership.  More- 
over, the  consideration  for  the  alleged  trans- 
fer of  title  in  1901  was  14,000.  If  Merrill  was 
merely  a  bailee  of  that  stock  for  Gnstin,  it 
was  reasonable  that  he  and  Gustln  should 
agree  upon  the  actual  transfer  of  ownership 
for  $8,000.  If  Merrill  was  actually  the  owner 
of  the  stock,  the  agreement  was  useless  and 
the  consideration  extraordinary.  If  he  did 
not  desire  the  bill  of  sale  as  an  evidence  of 
title,  but  merely  to  show  that  Gustin  was 
agreeable  to  the  transaction,  it  is  singular 
that  the  writing  was  not  confined  to  that 
purpose.  A  mistake  In  the  recollection  of  the 
year  in  which  a  transaction  took  place  is 
not  so  uncommon  as  to  make  the  statement 
of  the  year  of  controlling  Infiuence.  The 
mutual  agreement  signed  by  Ixtth  parties 
must  also  be  considered  In  construing  the 
bill  of  sale.  Whoever  suggested  the  making 
of  this  agreement  it  was,  confessedly,  de- 
liberately made  by  very  Intelligent  men  to 
protect  their  Interests.  In  the  bill  of  sale 
Gustln  states  that  be  Is  "perfect  satisfied 
in  case  deal  with  Booth  of  Detroit  is  con- 
summated." The  mutual  agreement  was  evi- 
dently made  to  provide  for  "the  event  of 
deal  with  Booth  of  Detroit  not  being  consum- 
mated within  three  weeks."  In  that  event 
"Gustln  agrees  to  return  to  Merrill  bis  check 
for  $8,000  this  day  issued  and  Merrill  agrees 
to  return  to  Gustin  the  bill  of  sale  of  his 
stock  dated  this  day."  This  agreement  is 
plain  and  unambiguous,  and  clearly  shows 
that  the  writing  signed  by  Gustln  Just  before 
was  not  intended  primarily  as  a  statement 
of  Gustin's  satisfaction  with  the  transac- 
tion as  between  himself  and  Merrill,  but  was 
Intended  to  be  (what  its  terms  indicate)  a 
l>ill  of  sale  of  a  present  interest  in  stock  for 
$8,000  and  an  expression  of  satisfaction  with 
the  deal  with  Booth.  In  case  the  satisfactory 
deal  with  Booth  did  not  go  through,  the  par- 
ties where  to  be  placed  In  statu  quo  by  Gus- 
tln returning  the  check  and  Merrill  returning 
the  stock.  That  the  satisfaction  expressed 
by  Gustln  was  with  the  deal  with  Booth  as 
It  had  been  represented  to  him  by  Merrill  is 
made  manifest  by  Merrill's  telegram  of 
March  5,  1903:  "Sold  horse,  lower  price,  but 
think  win  be  satisfactory  you."  TTpon 
Merrill's  theory,  this  telegram  should  have 
contained  only  the  first  two  words,  since  the 
fact  of  a  sale  was  all  that  concerned  Gustln. 
Why,  then,  should  he  have  further  Informed 
Gustln  that  be  bad  sold  at  a  lower  price, 
but  one  which  he  thought  would  be  satisfac- 
tory to  blm?  The  only  reasonable  answer  to 
this  question  is  that  given  in  Mr.  Gustin's 
testimony — ^that  the  deal  bad  been  fully  dis- 
cussed by  him  and  Merrill,  who  represented 
not  only  himself  but  Gustin  as  well  in  mak- 
ing the  sale,  and  that  the  price  had  lieen 
agreed  upon  on  the  representations  of  Merrill 
that  It  was  the  highest  price  obtainable.  The 
telegram  recognizes  Gustin's  Interest,  not 
only  in  the  sale,  but  In  the  result  of  the  sale, 
which  Is  entirely  consistent  with  Oustln't 


Digitized  by  ^OOQIC 


414 


108  NORTHWESTERN  BBPORTBB. 


(Mich. 


claim  that  he  had  parted  with  his  Interest  in 
his  stock  for  a  consideration  based  upon  the 
price  to  be  obtained  for  the  property  of  the 
corporation,  and  is  inconsistent  with  Merrill's 
theory  that  Gustin  had  no  Interest  whatever 
In  the  amount  to  be  paid. 

The  only  remaining  written  evidence.  If  It 
may  be  so  designated,  Is  the  promissory  note. 
This  note  Is  entirely  in  the  handwriting  of 
Merrill,  and  there  Is  nothing  to  connect  Gus- 
tin with  It,  except  the  oral  testimony  of  Mer- 
rill. Merrill  introduced  the  note  In  evidence 
as  the  very  note  he  gave  to  Gustl.n  In  pay- 
ment for  bis  stoclc,  and  which  Gustin  re- 
turned to  him  when  the  arrangement  of 
February  20,  1903,  was  made.  He  stated  on 
cross-examination  that  there  was  one  chance 
In  a  thousand  that  it  might  be  a  copy,  and 
explained  how  he  might  have  retained  a 
copy  and  destroyed  the  original,  but  main- 
tained that,  to  the  best  of  his  knowledge  and 
belief,  it  was  the  original.  It  is  apparent 
that  if  the  original  bill  of  sale,  mutual  agree- 
ment, and  note  were  left,  in  the  first  instancy 
at  his  counsel's  office,  as  claimed,  obtained 
there  for  the  purpose  of  making  copies,  taken 
away  and  the  copies  left,  returned  and  the 
copies  obtained  for  dlstnictlon,  some  one  in 
the  office  must  have  known  about  the  entire 
transaction.  In  view  of  the  fact  that  com- 
plainant proved  conclusively,  as  Merrill 
afterwards  admitted,  that  the  note  was  writ- 
ten upon  a  blank  which  was  not  In  existence 
tin  after  the  sale  of  March  7,  1903,  It  is 
worthy  of  note  that  no  one  took  the  stand 
from  bis  counsel's  office  to  corroborate  bis 
explanation  of  the  possible  destruction  of  the 
original.  Certainly  the  circumstances  sur- 
rounding this  piece  of  evidence,  as  disclosed 
by  the  record,  do  not  tend  to  strengthen  de- 
fendant's claim,  but  rather  to  cast  doubt 
upon  it  The  testimony  of  Hamilton  as  to 
Gustin's  admission  that  he  had  disposed  of 
or  was  about  to  dispose  of  his  stock,  and 
his  statement  upon  another  occasion,  show- 
ing a  piece  of  paper,  that  he  had  got  $4,000 
out  of  It,  Is  not  very  convincing,  and  Is  more 
than  overcome  by  the  testimony  of  Hebinger 
and  Herbert  Gustin  as  to  Merrill's  admissions 
after  the  sale  and  by  the  documentary  evi- 
dence above  referred  to.  On  the  whole,  we 
are  satisfied  that  complainant  proved  by  a 
clear  preponderance  of  the  evidence  that  he 
was  the  owner  of  400  shares  of  stock  on  Feb- 
ruary 20.  1903,  and  that  defendant  Merrill 
obtained  the  same  by  fraudulent  representa- 
tions as  to  his  agreement  with  Booth. 

We  agree  with  the  circuit  Judge  In  the  con- 
clusion that  the  300  shares  of  Bennett  stock 
were  purchased  by  Merrill  with  the  money 
of  the  corporation;  but  we  think  this  'stock 
should  be  treated  as  treasury  stock,  and  that 
the  accounting  should,  therefore,  be  upon  the 
basis  of  eleven-fifteenths  of  the  stock  being 
owned  by  Men-ill  and  four-fifteenths  by  Gus- 
tin. In  18^,  a  resolution  was  adopted  by  the 
board  of  directors  that  until  certain  notes 
were  paid  the  salaries  of  the  editor,  business 


manager,  and  others  should  not  be  Increased, 
and  an  agreement  to  the  same  effect  was 
signed  by  Merrill,  Gustin,  and  the  oilier  di- 
rectors. This  resolution  and  agreement  were 
never  changed  by  any  corporate  action,  and 
Mr.  Merrill  had  no  legal  authority  to  increase 
his  salary  against  Mr.  Gustin's  protest  As 
the  accounting  was  limited  by  the  circuit 
Judge  to  the  period  prior  to  October  29,  1901, 
we  do  not  think  It  desirable  to  determine  the 
respective  shares  of  the  parties  in  advance  of 
a  full  accounting. 

The  decree  of  the  circuit  court  is  reversed, 
and  the  case  remanded  for  further  proceed- 
ings in  accordance  with  this  decree.  The- 
complainant  will  recover  costs  of  both  courts. 


CADY  T.  BURGESS  et  aL 
(Supreme  Court  of  Michigan.     July  8,  1906.> 

1.  Witnesses— Tbanbactiorb  with  Dbceab- 

KD   PEBSONS— StATDTOBY  CONSTBUCnON. 

Comp.  Laws  1897,  {  10,212,  provides  that 
when  a  suit  or  proceeding  Is  prosecuted  or  de- 
fended by  the  beira,  assigns,  deTisees,  legatees, 
or  personal  representatives  of  a  deceased  per- 
son, the  opposite  party,  if  examined  as  a  wit- 
ness on  his  own  behalf,  shall  not  be  admitted 
to  testify  as  to  matters  which,  if  true,  must 
have  been  equally  within  the  knowledge  of 
such  deceased  person,  etc.  Htid,  that  where,  in 
an  action  by  an  administrator  of  the  estate  of  a 
deceased  wife  against  the  surviving  husband  for 
an  accounting  between  the  estate  and  defendant 
and  to  have  a  certain  deed  from  decedent  to  de- 
fendant declared  a  mortgage,  and  the  amount  due 
thereon  ascertained,  the  only  evidence  presented 
by  complainant  to  sustain  his  daim  that  the  deed 
was  given  as  a  security  was  the  admission  of 
defendant  in  his  testimony  in  another  case, 
testimony  of  the  defendant  on  the  whole  case, 
and  his  complete  testimony  on  the  former  trial, 
as  to  the  financial  relations  between  him  and 
decedent  the  indebtedness  of  decedent  to  de- 
fendant, and  the  circumstances  surrounding 
the  execution  of  the  deed,  was  competent 

[Ed.  Note. — For  cases  in  point  see  vol.  BO, 
Cent  Dig.  Witnesses,  |!  702,  703.] 

2.  MOBTOAOES  —  CONSIDEBATIOIf  —  ACnON  TO 

Have  Deeo  Declabed  a  Mobtoaob  —  Bvi- 
DBNOB  —  Presumption. 

While  a  presumption  of  fact  obtains,  in  the 

absence  of  contrary  evidence,  that  the  sum  men- 
tioned in  a  mortgage  as  the  consideration  there- 
for is  correctly  stated,  yet  where,  in  an  action 
to  have  a  deed  absolute  in  form  declared  a  mort- 
gage and  for  an  accounting  thereunder,  de- 
fendant admitted  that  the  mortgagor  did  not 
at  the  date  of  the  deed  owe  him  the  amoont 
named  therein,  that  he  did  not  know  the  amouit 
of  the  indebtedness,  bat  bad  repeatedly  asked 
for  a  settlement  to  determine  snch  amount,  al- 
so testifying  that  the  mortgage  was  not  given 
to  secure  an  ascertained  indebtedness,  bnt  to 
secure  the  payment  of  such  sum  as  should 
afterwards  be  found  due  on  an  accounting,  the 
burden  was  on  him  to  show  what  that  sum  was. 

3.  Same  —  Evidence  —  Confidential     Rela- 
tions—Bcrden  OF  Pboof. 

Where,  in  an  action  by  the  administrator 
of  a  deceased  wife  to  have  a  deed  absolute  in 
form  declared  a  mortgage,  defendant  grantee, 
the  surviving  husband,  claimed  that  the  consid- 
eration for  the  deed  was  in  part  a  certain  bill 
of  'sale  given  by  him  to  decedent,  and  it  ap- 
peared that  decedent  at  the  time  of  execulint; 
the  deed,  was  in  a  helpless  physical  and  feeble 
mental  condition;  that  she  had  intrusted  to  de- 
fendant   the    care    of    her    business    matters;. 
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that  ihe  was  unable  to  speak  clearly  and  com- 
municated her  wishes  to  third  persona  through 
the  medium  of  defendant,  who  claimed  to  under- 
stand certain  unintelligible  mutteringa  made 
by  decedent — the  burden  was  on  defendant  to 
show  not  only  the  true  consideration  of  the 
bill  of  sale  and  deed,  but  that  his  transactions 
with  decedent  were  fair  and  honest,  and  that 
there  was  no  abuse  of  her  confidence. 
4.  Same— Sufficiency  of  Evidence. 

In  an  action  to  have  an  absolute  deed  de- 
clared a  mortgage,  and  for  an  accounting  there- 
under, evidence  held  to  require  a  decree  for 
complainant 

Appeal  from  Circuit  Coart,  Chippewa  Cotm- 
ty.  In  Chancery;  Joseph  H.  Steere,  Judge. 

Action  by  George  A.  Cady,  administrator, 
etc.,  against  John  W.  Bnrgess  and  others. 
Prom  the  decree,  complainant  appeals.  De- 
cree In  accordance  with  opinion. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

Warner  &  Sullivan,  for  appellant  Oteo, 
Wetwt^  &  Carleton,  for  appellees. 

BliAIR,  3.  Complainant  filed  the  bill  of 
complaint  In  this  suit,  as  special  administra- 
tor of  the  estate  of  Augusta  Brown  Burgess, 
for  an  accounting  between  said  estate  and 
the  defendant  Burgess,  and  to  have  a  cer- 
tain deed  from  decedent  to  said  Burgess  de- 
termined to  be  a  mortgage  and  the  amount 
due  thereon,  if  anything,  ascertained.  Bur- 
gess became  acquainted  with  Mrs.  Augusta 
Brown  about  the  year  1891,  and  soon  there- 
after began  to  maintain  Illicit  relations  with 
her,  and  they  lived  in  lewd  and  lascivious 
cohabitation  up  to  the  time  of  their  mar- 
riage, October  20,  1898.  Mrs.  Brown  was  a 
woman  of  considerable  property ;  her  net  in- 
come for  1889  being  about  $2,000.  She  was  a 
woman  of  good  business  quallflcatlons  and 
made  prudent  Investments.  The  defendant 
Burgess  came  to  the  Soo  In  1887  with  $1,- 
632.51  in  money,  which.  In  1889,  he  Invest- 
ed in  the  livery  business.  He  was  a  man  of 
dissolute  habits,  given  to  excessive  drink, 
and  not  the  kind  of  man  who  would  be  likely 
to  accumulate  property.  He  executed  a  bill 
of  sale  of  the  livery  business  March  20,  1896, 
to  Mrs.  Brown,  and  from  July,  1896,  to  the 
death  of  his  wife  in  May,  1900,  he  was  engag- 
ed in  no  business  on  his  own  account  Some 
time  In  1807,  Mrs.  Brown  was  taken  serious- 
ly 111  and  went  to  Mt  Clemens  for  treatment 
In  July  or  August,  1898,  Burgess  took  her  to 
Chicago,  and  from  that  time  they  were  out  of 
the  state  of  Michigan  the  greater  portion  of 
the  time  till  her  death.  After  July,  1898, 
and,  probably  before  that  time,  Mrs.  Brown 
was  In  a  critical  condition,  and  had  to  have 
some  one  to  transact  her  business  for  her. 
On  December  20,  1899,  Mrs.  Brown,  then  de- 
fendant's wife,  was  declared  by  the  probate 
court  of  Chippewa  county  to  be  mentally 
incompetent  to  have  charge  of  her  property, 
and  a  guardian  was  appointed.  It  was,  how- 
ever, determined  in  this  decree  that  she  was 
.competent  at  the  time  of  her  marriage  to  con- 
tract the  marriage,  and  the  decree  has  been 


held  conclusive  of  that  fact  Burgess  v. 
Strlbling,  134  Mich.  33,  95  N.  W.  1001.  Dur- 
ing the  greater  portion  of  the  time  from  1897 
until  her  death,  she  was  unable  to  walk, 
unable  to  talk  plainly,  and  unable  to  use 
her  hands,  and  defendant  had  practically  the 
entire  care  of  her.  She  died  May  7,  1900, 
of  softening  of  the  brain  due  to  syphilis. 
Her  method  of  transacting  business  after  her 
marriage  is  shown  by  the  testimony  of  de- 
fendants' witness,  Metzger,  who  took  charge 
of  her  property  after  she  left  for  California 
In  January,  1899.  "Her  method  of  conveying 
what  she  wanted  to  say  to  me  was  to  first 
make  Bnrgess  understand,  and  then  Burgess 
would  give  me  to  understand  what  he  under- 
stood from  her,  and  the  only  way  she  could 
communicate  to  me  any  idea  originating  with 
herself  was  through  Burgess,  and,  when  she 
wanted  to  open  a  conversation  or  communi- 
cate any  original  thought,  she  would  look  at 
Burgess  and  attempt  to  say  something.  He 
would  watch  her  mumble,  and  then  repeat 
his  understanding  of  what  she  said.  She 
would  mumble  or  attempt  to  say  something, 
and  In  these  attempts  would  not  articulate 
any  word  that  I  would  understand,  but  some- 
times I  could  understand  a  letter,  not  alto- 
gether. Independently  of  Mr.  Burgess,  she 
could  not  make  me  understand  sufficiently  so 
that  I  would  be  able  to  guess  what  she  meant 
had  I  been  alone  with  her."  Mrs.  Brown  be- 
gan loaning  money  to  Burgess,  March  12, 
1891,  when  she  loaned  $1,500  on  chattel  mort- 
gage security  to  the  firm  of  Lennox  &  Bur- 
gess. From  this  time  on  there  were  numer- 
ous transactions  between  them,  and  it  is 
conceded  by  his  coimsel  that  on  March  20, 
1806,  Burgess  was  Indebted  to  Mrs.  Brown  In 
the  sum  of  $300  or  $400.  It  is  also  agreed 
by  counsel  that  the  accounting  should  begin 
with  the  last-mentioned  date.  The  evidence 
presented  In  the  record  as  the  basis  for  the 
accounting  consists.  In  the  main,  of  bank- 
books, checks,  check  stub  books,  notes,  bills 
of  sale,  deeds,  and  memoranda,  which  are 
quite  vague,  incomplete,  and  unsatisfactory. 
Counsel  for  complainant  also  read  in  evidence, 
as  admissions,  extracts  from  the  testimony  of 
Burgess  given  at  the  hearing  of  the  case  of 
Burgess  v.  Strlbling,  supra.  Upon  complain- 
ant's resting,  defendants'  counsel  called  Bur- 
gess as  a  witness,  and,  against  complainant's 
objection,  examined  him  upon  the  whole  case. 
Defendants'  counsel  also  offered  in  evidence 
the  complete  testimony  of  defendant  Burgess 
on  the  former  trial,  from  which  complain- 
ant's counsel  read  extracts.  This  last  tes- 
timony Is  not  printed  in  the  present  record, 
but  we  are  referred  by  counsel  to  the  record 
in  Burgess  v.  Strlbling,  supra. 

It  Is  contended  by  counsel  for  complainant 
that  the  testimony  of  Burgess  Is  Incompe- 
tent under  section  10,212,  Comp.  Laws  18i>7. 
Defendants'  counsel  contend  that  his  testi- 
mony was  admissible  under  the  rule  laid 
down  in  Fox  v.  Barrett's  Estate,  117  Mich. 
162,  75  N.  W.  440;  Lange  v.  Klatt  135  Mich. 
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262,  97  N.  W.  708.  We  tblnk  the  contoi- 
tion  of  defendants'  coansel  must  be  gnstalned. 
The  Ingtrmnent  which  complainant  seeka  to 
have  declared  a  mortgage  was  In  form  a 
warranty  deed,  oonrejing  40  acres  of  land, 
purporting  to  hare  been  execnted  July  23, 
1897,  for  an  expressed  consideration  of  $2,000, 
and  recorded  January  S,  1809.  The  only  erl- 
denOB  presented  by  complainant  to  sustain  his 
claim  that  the  deed  was  given  as  a  security 
was  the  admission  of  defendant  in  his  testi- 
mony In  the  Strlbling  Case,  as  follows:  "I 
got  the  deed  to  this  farm  in  July,  1897.  I 
did  not  at  that  time  and  never  had  a  settle- 
ment with  Mrs.  Brown.  The  deed  was  given 
to  secure  me  until  such  time  as  we  had  a 
settlement  I  do  not  know  exactly  how  much 
Mrs.  Brown  owed  me  at  that  time.  I  think 
she  would  owe  me  $500.  I  never  had  reason 
to  find  out  how  much  she  owed  me.  It  was 
not  my  suggestion  that  she  give  me  the  deed 
to  this  property.  She  gave  it  to  me  without 
my  knowing  she  had  it  made  out  I  was  not 
present  what  it  was  made  out  and  never  talk- 
ed over  the  transaction  with  her  before  the 
deed  was  made.  I  had  talked  to  her  about 
wanting  security  before  that  time  for  what 
she  owed  me,  but  not  about  this  particular 
piece  of  property.  I  didn't  have  a  great  deal 
of  money  at  that  time."  Complainant  also 
read  in  evidence  from  the  former  case  the 
following  as  an  admission:  "Q.  Do  you 
Imow  how  much  she  owed  you  at  the  time  she 
died?  A.  Not  exactly.  Q.  Know  anywhere 
In  the  neighborhood?  A.  No."  These  ad- 
missions and  others  read  in  evidence  by  the 
complainant  went  to  the  inerlts  of  the  entire 
case  made  by  the  bill,  and  without  them  com- 
plainant could  not  have  sustained  bis  bill 
at  all  as  to  the  mortgage  character  of  the 
deed.  The  case  is  not  distinguishable  in  prin- 
ciple from  the  cases  above  cited. 

The  learned  circuit  judge  made  a  decree 
finding  that  the  above-mentioned  deed  was 
given  as  a  security  for  the  payment  of  an 
Indebtedness  of  $2,000,  upon  which  there 
was  due  $1,300.  Complainant  has  appealed 
to  this  court  Counsel  for  defendant  Bur- 
gess state  that:  "The  circuit  court  took  the 
view  that  the  consideration  expressed  in  the  • 
deed,  viz.,  $2,000,  was  a  virtual  acknowledg- 
ment by  Mrs.  Brown  that  her  debt  was  at 
least  the  amount  she  had  voluntarily  ex- 
pressed in  the  instrument  as  its  consideration, 
and  to  that  extent  the  amount  of  decedent's 
debt  to  Mr.  Burgess  was  established  by  com- 
petent testimony."  We  are  unable  to  concur 
In  this  conclusion.  Undoubtedly,  a  presmp- 
tlon  of  fact  obtains,  In  the  absence  of  evi- 
dence to  the  contrary,  that  the  sum  men- 
tioned In  a  mortgage  as  the  consideration 
therefor  is  correctly  stated.  Wlswall  v. 
Ayres,  61  Mich.  824,  16  N.  W.  667.  But  in 
this  case  the  defendant  himself  overthrows 
the  presumption.  In  his  previous  testi- 
mony, he  admitted  that  Mrs.  Brown  did  not 
owe  blm  $2,000  at  the  date  of  the  deed,  and 
tliat  be   did  not   "know   anywhere  la  the 


neighborhood"  of  how  much  she  owed  him 
at  tlie  time  of  her  deatlu  He  further  testi- 
fied in  the  Strlbling  Case:  "That  40  acres 
deeded  me  is  worth  $1,300l  It  was  given  me 
to  secure  an  indebtedness,  but  I  couldn't  tell 
how  much  the  Indebtedness  was."  He  does 
not  pretend  in  this  record  to  state  what  the 
indebtedness  was,  but  claims  that  be  re- 
peatedly asked  for  a  settlement  to  deter- 
mine the  amount,  whldi  he  was  unable  to 
obtain.  Acordlng  to  his  testimony,  the  mort- 
gage was  not  given  to  secure  an  ascertained 
indebtedness,  but  to  secure  the  payment  of 
such  sum  as  should  afterwards  be  found 
due  upon  an  accounting,  and,  under  sucb  cir- 
cumstances, the  burden  was  upon  him  to 
show  what  that  sum  was.  The  only  plaus- 
ible basis  for  an  inference  that  she  owed 
him  anything  at  the  time  of  making  the  deed 
or  at  the  time  of  her  death  must  lie  found 
In  his  unsupported  statement  that  she  owed 
him  the  value  of  the  livery  stable  property 
transferred  by  him  to  her  by  bill  of  sale 
March  20,  1M6,  to  secure  the  payment  by 
him  of  one-half  of  the  purchase  price,  ad- 
vanced by  her,  of  certain  real  estate  known 
aa  the  "Mission  property,"  and  deeded  to 
them  Jointly  on  April  16,  1896;  that  being 
unable  to  pay  his  part  of  the  purchase  price, 
he  conveyed  his  interest  in  the  lands  to  her 
on  May  15,  1896,  and  thereupon  the  con- 
sideration for  the  bill  of  sale  failed,  and  she 
agreed  to  account  to  him  for  the  property. 
In  the  Strlbling  Case,  Burgess  testified  as  to 
this  bill  of  sale,  as  follows:  "About  this 
time  I  had  borrowed  some  money  from  her — 
several  hundred  dollars — ^and  I  got  in  ill 
health,  and  I  gave  her  a  bill  of  sale  of  what 
I  had. — Just  gave  her  a  bill  of  sale  of  it  It 
was  not  my  property  after  that  That  bill 
of  sale  was  given  to  secure  the  debt  I  owed 
her.  I  am  sure  about  that  We  bought  the 
Mission  property  together.  She  and  I  bought 
that  property  together,  but  she  furnished  the 
money.  I  bad  something  like  $2,500  stand- 
ing out  at  that  time,  and  I  expected  to  be 
able  to  collect  it,  and  I  bought  the  property 
on  the  strength  of  that  and  when  I  could 
not  do  it — yes,  sir;  I  bought  the  property 
on  the  strength  of  my  outstanding  accounts 
and  paid  for  It  In  that  way.  Mrs.  Brown  fur- 
nished the  money.  I  don't  remember  whether 
I  transferred  the  outstanding  accounts  to 
her  or  how  that  was  fixed.  It  was  bought 
in  our  Joint  names  and  I  afterwards  trans- 
ferred my  interest  to  her  when  I  fonnd  I 
couldn't  collect  what  I  expected  to."  There 
was  no  distinct  claim  In  that  case,  as  In 
this,  that  the  bill  of  sale  of  March  20,  1896, 
was  given  to  secure  the  payment  by  Burgess 
of  his  portion  of  the  purchase  price,  but  the 
natural  inference  is  that  he  "paid  for  it" 
with  the  accounts,  which  were  not  covn'ed 
by  the  bill  of  sale  at  all  but  retained  by  him, 
and  that  the  bill  of  sale  was  given  to  se- 
cure an  existing  Indebtedness  independent  of 
the  purchase  of  the  Mission  property,  wMch 
was  not  purchased  till  April  16,  189^  nearlf 
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a  month  afterwards.  After  the  bill  of  sale 
of  the  liverj-  stable  property,  Burgess  worked 
for  Mrs.  Brown  for  wages,  and  on  March 
10,  1897,  she  sold  the  major  portion  of  the 
property  for  $1,700  for  her  own  use.  The 
livery  stable  property  represented  substan- 
tially all  of  Burgess'  property.  It  is  quite 
slngalar,  to  say  the  least,  that  he  should 
not  have  insisted  upon  a  return  of  his  prop- 
erty,  if  liis  testimony  is  true,  after  the  fail- 
ure of  the  consideration,  or  of  some  evidence 
of  his  interest  in  it. 

Mrs.  Brown,  when  Burgess  went  to  live 
with  her  in  1894,  was  a  comparatively  well 
tD  do  woman,  a  money  loaner,  while  he 
was  a  man  of  slender  means,  of  dissolute 
habits,  and  a  borrower.  His  relations  to  her 
naturally  gave  him  a  great  Influence  over 
bM',  and  after  1897,  and  until  the  appoint- 
ment of  a  guardian,  I  am  satisfied  that  he 
practically  had  charge  of  her  affairs.  Mrs. 
Brown  paid  the  household  expenses.  Burgess 
paying  nothing  In  any  way,  and  she  bore  the 
expenses  of  both  outside  the  state.  He  ad- 
mitted upon  the  witness  stand  that,  since 
July  or  August,  1898,  she  "had  to  liave  some- 
body to  do  her  business  for  her,"  and  that 
he  had  verbal  authority  to  sign  her  name 
to  checks.  He  had  access  to  all  of  her  pri- 
vate papers  and  books  of  account,  and  they 
were  under  his  control  for  two  or  three 
weeks  after  her  death.  Among  these  books 
was  one  book  which  contained  his  account 
with  her,  and  this  book  he  claimed  he  could 
not  find  after  her  death,  and  did  not  know 
what  had  become  of  it  llie  basis  of  the  in- 
debtedness claimed  to  be  secured  by  the 
deed  rests  ni>on  his  unsupported  testimony 
as  to  the  consideration  for  the  bill  of  sale 
of  the  liv«y  property,  and  every  act  of  his 
with  reference  to  that  property  disputes 
his  claim  that  that  bill  of  sale  was  a  se- 
curity. His  claim  that  he  was  unable  to  get 
a  settlement  with  Mrs.  Brown  is  not  con- 
sistent with  his  relations  to  her  as  disclosed 
by  the  record,  and  there  Is  no  good  reason 
why.  If  she  was  indebted  to  him,  he  should 
not  be  able  to  state  with  reasonable  accuracy 
what  that  Indebtedness  was.  He  states  re- 
peatedly that  he  does  not  know  what  the 
amoont  of  the  Indebtedness  was  which  was 
secured  by  the  deed,  and  there  Is  room  for 
doubt  upon  the  record  whether  the  deed  had 
ever  heea  delivered  to  Burgess,  and  whether 
Mrs.  Burgess  ever  ordered  it  to  be  recorded 
or  had  sufficient  mental  competency  so  to 
do  in  January,  1899.  Burgess  admits  that 
the  deed  was  made  without  his  knowledge, 
and  it  was  not  recorded  till  January  3,  1899, 
and  then  was  recorded  by  Metzger,  as  he 
claims,  by  Mrs.  Burgess'  directions.  The 
fair  inference  from  his  testimony  is  that 
be  found  this  deed  among  her  papers  and 
asked  her  what  should  be  done  with  it,  al- 
though Burgess  was  present  He  says  she 
told  him  to  record  it  that  it  belonged  to 
Burgess.  The  extract  from  his  testimony 
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hereinbefore  given  will  explain  how  she  told 
htm.  The  Influence  which  Burgess  possessed 
over  this  woman,  her  helpless  physical  con- 
dition, and  her  feeble  mental  condition,  the 
trust  and  confidence  necessarily  reposed  in 
Burgess,  cast  upon  him  the  burden  of  show- 
ing not  only  the  true  consideration  of  the 
bill  of  sale  and  deed,  but  that  his  transac- 
tions with  her  were  fair  and  honest,  and  that 
there  has  been  no  abuse  of  her  confidence. 
Ten  Eyck  v.  Whltbeck,  l.W  N.  T.  841,  50  N. 
B.  963.  I  think  he  has  failed  to  discharge 
the  burden  of  proof,  and  that  it  must  be 
held  that  no  sum  has  been  shown  to  be 
due  upon  the  security,  and  that  the  same 
should  be  canceled.  The  defendant,  having 
failed  to  show  that  there  was  anything  due 
upon  the  alleged  mortgage  indebtedness, 
must  account  for  the  Income  derived  by  him 
from  the  mortgaged  premises,  shown  by  the 
record  to  be  ?125  per  year,  from  the  date 
of  his  wife's  death,  with  interest  at  5  per 
cent  He  must  also  account  for  the  avails  of 
the  $400-mortgage  on  the  Stratton  farm,  with 
interest  at  7  per  cent  from  the  date  there- 
of, and  for  the  amount  of  the  |800-check  of 
March  8,  1898,  with  interest  at  5  per  cent 
from  that  date. 

A.  decree  may  be  entered  in  accordance 
with  this  opinion,  with  costs  of  this  court 
to  complainant  and  appellant  against  the 
defendant  John  W.  Burgess. 


KRAUSB  V.  LEWIS  et  al. 

(Supreme  Court  of  Michigan.     July  S,  1906.) 

Nbguokncb— AixKT»— Obstbuchon— Pebson- 
AIi  Injubies. 

Defendants  bnilt  a  somewhat  elevated  plat- 
form in  an  alley  by  the  Bide  of  their  bailding. 
which  platform  they  used  for  storing  heavy 
merchandise  and  for  the  convenience  of  their 
employes  and  tenants,  with  a  narrow  walk 
along  the  outer  edge  of  the  platform.  Plain- 
tiff came  out  of  the  rear  door  of  an  adjacent 
saloon  late  at  night,  and,  following  the  direc- 
tions of  a  companion,  walked  along  on  this 
platform,  though  the  roadbed  of  the  alley  was 
smooth,  dry,  and  equally  convenient,  while 
so  walking  he  fell  into  an  areaway  and  was 
injured.  Held,  that  he  was  not  entitled  to  re- 
cover. 

Error  to  Circalt  Ciourt  Oratiot  County; 
George  P.  Stone,  Judge. 

Action  by  Bernard  B.  Krause  against  Hen- 
ry E.  Lewis  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Argued  before  CARPENTER,  C.  J.,  and 
MONTaOMERT,  OSTRANDER,  HOOKER, 
and  MOORE,  JJ. 

John  W.  Myers  and  William  A.  Bablke, 
for  appellant  Searl  &  Monfort  and  Lyon 
tc  Moinet,  for  appellees. 

CARPENTER,  0.  J.  Plaintiff  brought 
this  action  to  recover  for  injuries  received 
by  falling  Into  an  open  area  opening  upon  a 
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platform  In  an  alleyway  adjoining  defend- 
ant's premises  In  the  Tillage  of  Itbaca.  The 
circuit  Judge  directed  a  verdict  for  defend- 
ant, and  plaintiff  brings  error. 

The  appended  map  will  be  an  aid  to  am 
understanding  of  the  situation  t 


An  alleyway  extends  from  the  westerly 
side  of  defendants'  store  building  24  feet 
west  This  alleyway  has  been  nsed  by  the 
general  public  at  will  for  many  years.  About 
1882  or  1893  defendants  built  a  platform  od 
tbe  alley.    This  platform  originally  extended 


Digitized  by  VjOOQ IC 


Mich.) 


EBAUSJE!  T.  LBWI& 


419 


from  the  head  of  or  entrance  to  the  base- 
ment staircase  In  the  alley  to  a  point  Jnst 
south  of  the  side  entrance  from  the  alley  to 
their  building,  and  was  later  extended  north 
to  a  point  abont  one  foot  south  of  the  north 
end  of  their  building.  This  platform  was 
built  tar  the  storage  of  salt,  which  they 
bought  by  the  car  load,  and  has  always  beoi 
used  by  them  to  store  salt  and  pile  wood  on, 
as  well  as  for  unpacking  goods  and  "general- 
ly for  the  convenience  of  the  use  of  our 
bDlldlng."  Later  the  defendants  constructed 
a  double  plank  margin  or  addition  along 
the  west  edge  of  this  platform,  partly  for 
the  purpose  of  keeping  water  from  running 
under  the  platform  and  Into  the  cellar,  and 
partly  to  make  a  substantial  edge  to  back 
wagons  against  In  loading  and  unloading 
goods,  salt,  etc  The  north  aid  of  the  plat- 
form was  frequently  covered  with  boxes  from 
which  goods  had  been  unpacked,  so  as  to 
render  the  platform  Impassable  for  walking 
purposes  for  weeks  at  a  time,  and  the  re- 
mainder of  the  platform  was  also  so  cdvered 
that  it  was  impossible  to  use  it  to  walk 
iqxHi  for  weeks  at  a  time.  Later,  defend- 
ants built  a  narrow  walk,  leading  from  the 
south  end  of  the  platform  at  the  bead  of  the 
basement  stairs,  along  the  all^  side  of  the 
cellar  stairs,  to  the  front  to  a  point  opposite 
the  approach  to  the  stairway  leading  up- 
stairs, but  stopping  a  foot  short  of  the  south 
end  of  their  store  building.  This  walk  was 
built  simply  and  solely  for  the  accommoda- 
tion of  defendants  and  their  clerks  In  going 
from  the  store  to  and  down  the  outside 
cellar  stdlrs,  and  for  their  upstairs  tenants 
to  get  their  wood  whicn  was  thrown  there. 
In  going  back  along  the  aide  of  the  stairs 
These  tenants  had  their  wood  thrown  from 
farmers'  wagons  under  the  stairs  to  the  south 
of  the  basement  stairs,  and  for  weeks  at  a 
time  this  wood  so  covered  the  narrow  walk 
as  to  make  it  impassable,  and  requiring  de- 
fendants to  go  out  In  the  road  part  of  the 
alley  to  get  by. 

There  Is  a  basement  under  defendants' 
building,  used  by  them  In  connection  with 
tbelr  business,  and  there  are  three  basement 
windows  on  the  west  side  of  the  building 
for  the  puriKtse  of  admitting  light  and  air 
Into  the  basement,  and  for  such  other  pur- 
poses as  they  may  be  used  for.  The  first  of 
these  basement  windows  toward  the  south 
is  42  feet  north  of  the  south  end  of  the 
building,  and  its  south  edge  is  8  feet  1  inch 
north  of  the  staircase  leading  to  the  base- 
ment Each  of  these  basement  windows  has 
an  area  surrounding  it,  projecting  out  from 
the  building  about  2  feet  10  Inches  and  is 
about  4  feet  9  inches  long.  The  south  area, 
Into  which  it  is  claimed  that  the  plaintUf  fell 
on  the  night  In  question,  was  at  that  time 
about  6  feet  deep,  was  capped  with  a  2-lnch 
plank,  10  inches  wide,  resting  on  the  stone 
wall  of  which  the  area  wall  was  constructed, 
and  this  plank  was  about  2  inches  above  the 
level  of  the  platform  adjacent    The  south 


edge  of  defendantef  building  is  5  feet  nortb 
of  the  north  street  line  of  Center  street,  on 
which  it  faces.  That  S-foot  space  Is  covered 
by  a  cement  walk  which  connects  with  the 
walk  proper,  and  Is  used  for  the  purpose  of 
exhibiting  goods  sold  by  defendants  in  their 
business.  Immediately  west  of  the  south 
end  of  their  building  defendants  constructed 
a  cement  platform,  extending  from  the  south 
edge  of  tbelr  building  north  8  feet  8  Inches 
to  the  foot  of  the  stairs  leading  to  the  sec- 
ond story.  This  was  built  simply  and  solely 
for  the  accommodation  and  convenience  of 
themselves  and  their  tenants  occupying  the 
second  floor,  and,  of  course,  those  who  might 
have  occasion  to  transact  business  with 
those  traiants.  As  a  result  of  these  several 
structures,  the  narrow  walk  along  the  side 
of  the  stairway  laps  over  or  extends  by  this 
c«nait  approach  to  the  second-story  stairs 
for  a  distance  of  26  inches.  There  is  a 
gutter  running  along  the  westerly  edge  of 
the  platform  and  narrow  walk  in  question, 
which  gutter  was  constructed  by  the  de- 
fendants for  the  purpose  of  carrjring  away 
from  their  cellar  the  water  which  comes  from 
the  north  and  from  the  back  or  side  of  their 
building.  This  water  goes  across  the  space 
between  the  south  end  of  the  narrow  walk 
and  the  walk  on  Center  street  leading  across 
the  alley,  and  under  the  uralt  and  into  the 
gutter  on  Center  street;  and  at  the  place 
last  mentioned,  being  south  of  the  narrow 
walk  and  west  of  tbe  approach  to  the  sec- 
ond-story stairs  and  tbe  adjacent  sidewalk, 
there  is  a  depression  of  about  a  foot.  De- 
fendants have  used  this  portion  of  the  alley 
occupied  by  them  for  their  own  business 
purposes  and  convmlence,  and  have  never 
personally  invited  the  public  to  use  it  as  a 
sidewalk  or  a  thoroughfare.  Tbey  have  seen 
people  using  it  for  that  purpose  when  it 
was  not  so  full  of  their  property  but  that 
they  could  get  along  on  the  westerly  edge 
of  the  platform.  They  have  never  given 
permission  to  any  one  to  use  it  either  as  an 
alley  or  thoroughfare,  and  they  did  not 
give  this  plalntUf,  or  any  of  those  who  were 
with  him  on  the  night  of  the  accident,  per- 
mission to  cross  or  enter  upon  the  platform 
in  question  or  upon  their  lot  back  of  their 
store. 

On  the  night  In  question,  there  was  at  least 
one  tier  of  salt  barrels  upon  the  platform  In 
question,  lying  endways  to  the  building.  On 
the  evening  in  question  plaintiff  visited  three 
saloons,  and  finally  went  to  Knickerbocker's 
saloon,  conducted  in  the  third  building  east 
of  the  premises  of  defendants.  Plaintiff  was 
in  that  saloon  when  it  was  announced  that 
It  was  time  to  close,  and  had  ample  oppor- 
tunity to  go  out  the  front  door  If  he  had  so 
desired.  The  only  reason  which  he  gives 
for  not  going  out  tbe  front  door  at  that  time 
is  that  "I  was  willing  to  stay  awhile  longer 
with  my  friends."  Plaintiff  further  testified 
that  when  he  got  ready  to  go  home  he  did 
not  ask  the  proprietor  to  go  out  the  front 
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door;  that  the  reaBon  be  didn't  wu  because 
Bodet,  one  of  his  companiona,  aaid  he  knew 
the  way  around  the  back  way,  and  plalntUt 
thoogbt  be  did;  that  plaintiff  did  not  know 
anytlilng  about  the  back  way  blmaelt  at  all, 
bat  went  out  the  back  way  because  Bodet 
Bald  lie  knew  tbe  way.  Thereupon  plain- 
tiff and  three  of  his  companions  left  the 
saloon  through  the  back  doOT,  and  went  north 
across  the  rear  of  the  premises  of  these  de- 
fendants, and  towards  the  alley  in  question. 
The  three  companions  were  16  or  20  feet 
ahead  of  plaintiff  when  they  readied  the  al- 
ley, and  they  went  upon  the  platform.  Plain- 
tiff testlfled  that  he  could  see  the  buUdings 
and  could  see  the  alley  between  the  build- 
ings. It  is  undisputed  that  at  that  time  the 
dirt  portion  of  the  alley  was  at  least  20  feet 
wide,  and  was  smooth  and  dry  at  the  time, 
and  afforded  plenty  of  room  for  teams  and 
foot  passengers  to  pass  to  and  fro  along  the 
west  side  of  the  platform.  Plaintiff  testlfled 
that  be  was  headed  out  towards  tbe  middle  of 
the  alley,  and  that  his  companions  called  to 
blm  to  get  upon  the  platform;  he  being  15 
or  20  feet  behind  them.  He  left  the  alley, 
entered  upon  tbe  platform,  and  directly  ran 
against  a  salt  barrel  or  box  standing  thereon. 
He  fdt  the  obstruction  with  his  cane,  saw 
some  salt  barrels  on  the  platform,  and  walked 
along  on  the  outside  of  the  platform  next  to 
the  row  of  salt  barrels.  He  further  says 
that  be  remembers  his  cane  bitting  against 
the  salt  barrel  several  times;  that  be  would 
touch  tbe  barrels  with  his  cane,  but  was  not 
far  enongh  towards  the  outer  edge  of  the 
platform  so  that  it  brought  his  crutch  close 
to  the  edge  of  tbe  platform. 

PlainUff  further  testifles:  "Q.  Was  there 
anything  between  where  you  were  and  the 
roadbed  to  prevent  your  going  out  there  to 
walk  in  the  roadbed?  A.  I  did  not  see  any- 
thing. Q.  Ton  could  have  stepped  off  from 
the  platform  and  walked  on  in  the  middle 
of  tbe  roadbed,  and  gone  out  straight  that 
way,  could  you  not?  A.  I  could  If  I  so 
chose.  Q.  Tou  didn't  choose  to  do  It?  A.  No, 
sir.  They  told  me  to  go  on  the  sidewalk. 
Q.  After  that,  after  you  got  on  the  sidewalk, 
and  had  run  against  the  salt  barrel  or  box 
with  your  cane,  at  that  time  you  could  have 
gone  out  in  the  middle  of  the  roadbed.  If 
yon  wanted  to?  A.  Tea,  sir."  Plaintiff  fur- 
ther testlfled  that  he  could  see  the  groimd 
next  to  the  platform;  that  it  was  a  foot  or 
so  below  tbe  platform,  that  he  could  tell 
where  the  platform  stopped,  and  could  see 
that  be  had  a  chance  to  get  off  the  platform 
on  to  tbe  ground.  Plaintiff  walked  with  a 
crutch  and  a  cane  on  the  night  in  question, 
and  says  that  be  bad  drunk  enough  before  so 
as  to  become  Intoxicated,  but  that  neither 
he  nor  his  companions  were  intoxicated 
upon  tbis  occasion;  and  it  also  appeared  that, 
while  walking,  the  distance  between  plain- 
tiffs cane  and  crutch  was  2  feet  2  inches. 

In  determining  the  rights  of  tbe  parties  it 
is  necessary  to  Inquire  somewhat  as  to  the 


rights  of  the  defendants  to  erect  the  plat- 
form In  qnestion,  to  be  used  in  connection 
with  their  bnilding.  It  has  been  frequently 
stated  In  this  state  that  an  alley  is  not  a  high- 
way In  the  proper  sense  of  the  t^m.  Paul 
V.  Detroit,  32  Mich.  108;  Bagley  t.  People, 
48  Mich.  365,  5  N.  W.  415,  38  Am.  Rep.  192; 
Horton  T.  WUilama,  W  Mich.  423,  68  N.  W. 
869.  Sudi  alleyway  Is  intended  for  ibe  oon- 
Tenlence  of  adjacent  property,  and  not  for 
general  travel  or  passage  like  streets.  Paul 
T.  Detroit  supra.  AcL'Oidingly  It  was  beld  in 
Bagley  t.  People,  snpra,  that  an  obstmctlon 
to  tbe  right  of  passage  tbiongb  or  to  the  prop- 
er nse  of  an  alley  by  tbo«e  entitled  thereto 
cannot  be  considered  a  public  wrong.  If 
this  be  the  true  rule,  and  it  be  hdd  that 
the  public  generally  cannot  have  an  interest 
in  preventing  an  obstruction,  it  would  seem 
to  follow  that  the  plaintiff,  as  a  member  of 
the  public,  cannot  assert  any  greater  rights 
in  the  alley  as  a  thoroughfare.  In  the  case 
last  cited  it  was  bitlmated  that  the  oonstmc- 
tion  of  a  platform  to  be  used  in  omnectlon 
with  adjacent  property  might.  In  some  cir- 
cumstances, be  a  proper  use  of  an  alley. 
However  this  may  be,  the  fact  appears  that 
this  space  was  devoted  to  that  use,  and  so 
far  as  appean  without  objection  from  tlioee 
beneficially  interested  in  this  alley  or  from 
the  public  at  large.  This  did  not,  nnder  tbe 
facts  in  this  case,  enlarge  the  uses  of  tbla 
alleyway,  but,  on  the  contrary,  restricted  audi 
uses  by  devoting  this  platform  to  use  as  a 
freight  platform  and  for  storage  of  bulky 
articles  of  merchandise. 

It  is  manifest  that  the  platform  in  question 
was  not  BO  constructed  as  to  constitnte  an 
Invitation  to  the  general  public.  The  nar- 
row plank  walk  on  tbe  west  side  was  not 
extended  to  the  street  but  was  a  part  of  tbe 
provision  made  for  the  oocnpants  of  the 
building.  The  rear  of  tbe  platform  termi- 
nated abruptly,  and  was  elevated  from  the 
ground  so  that  It  was  only  at  considerable 
Inconvenience  that  a  pedestrian  could  clamber 
on  to  it  at  that  end.  The  entire  platform  was 
frequently  obstructed  by  boxes,  barrels,  and 
packages  used  in  connection  with  defend- 
ant's business.  Indeed,  its  construction  was 
such  as  to  indicate  that  it  was  designed  as 
a  convenient  place  to  unload  freight.  The 
most  casual  glance  in  tbe  daytime  would 
have  disclosed  this  purpose  and  would,  by 
reason  of  that  fact,  have  negatived  an  invita- 
tion. Plaintiff  cannot  be  heard  to  say  that 
because  he  was  Ignorant  of  these  condlttons, 
an  Invitation  was  extended  to  him.  If  be 
chose  to  invade  this  place  in  tbe  nighttime, 
without  any  appearance  of  an  invitation  other 
than  the  fact  that  a  platform  was  thers 
which  he  could,  with  some  effort,  ascend  ta 
be  cannot  assert  that  be  had  a  right  to  ex- 
pect other  conditions  than  in  fact  existed, 
for,  even  in  tbe  dark.  It  was  obvious  to  him 
that  this  was  not  an  ordinary  sidewalk. 
Redlgan  v.  Boston  &  Maine  R.  R.,  156  Mass. 
44,  28  N.  H.  1133,  14  U  R.  A.  276,  81  Am. 
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St  R9.  KO;  Syan  y.  To   tr,  128  Micb.  469^ 
•7  N.  W.  614,  65  L.  B.  A.  310,  92  Am.  St 
Bep.  481.    The  Instruction  was  warranted. 
The  judgment  Is  affirmed. 


BUBOBSS  ▼.  STRIBIiINO  et  al. 
(Sapieme  Court  of  Michigan.     Jul7  3,  1S06.) 

JnDOXKRT  —  Res  Judicata  —  Pbobatx  Pbo- 
CEBDiRGE^— QxTEanons  Gohoi-uded. 

A  judgment  of  the  probate  court,  in  pro- 
ceedinga  for  the  appointment  of  a  guardian, 
determining  the  validity  of  a  marriage,  was  res 
judicata  as  to  that  issue  in  a  proceeding  be- 
tween the  same  parties  to  determine  helnhip 
and  partial  distribution  of  the  estate  among  the 
heirs. 

[Bid.  Note. — For  cases  in  point,  sea  vol.  3(1 
Cent.  Dig.  Judgment,  {  1251.] 

Error  to  Circuit  Court,  Chippewa  County; 
Joseph  H.  Steere,  Judge. 

Petition  by  John  W.  Burgess  against  Han- 
nab  Stribling  and  others  to  determine  heir- 
ship. From  the  judgment,  respondents  bring 
error.    Affirmed. 

Appellants  have  appealed  from  a  judgment 
of  the  circuit  court  confirming  the  judgment 
of  the  probate  court,  in  determining  who 
were  the  heirs  of  Augusta  Brown-Burgess, 
deceased,  and  in  ordering  a  partial  distribu- 
tion of  the  estate  among  said  heirs.  Appel- 
lants again  seelc  to  contest  the  question  of  the 
marriage  between  John  W.  Burgess,  the  pe- 
titioner in  this  cause,  and  the  deceased,  Au- 
gusta W.  Burgess.  That  question  was  con- 
tested in  an  application  for  the  appointment 
of  a  guardian  over  Mrs.  Burgess  upon  the 
ground  of  incompetency,  and  the  court  de- 
termined that  there  was  a  legal  marriage. 
SubsequenUy  Mrs.  Burgess  died,  and  after 
her  death  Mr.  Burgess,  as  her  husband,  pe- 
titioned for  the  appointment  of  an  adminis- 
trator. The  two  questions  to  be  determined 
by  that  suit  were  whether  there  was  a  mar- 
riage ceremony,  and,  if  there  was,  whether 
the  decedent  was  competent  to  contract  the 
relation.  The  issues  were  determined  In  fav- 
or of  Mr.  Burgess.  The  administration  of 
the  estate  proceeded,  and  there  were  funds 
on  hand  ready  for  distribution.  Mrs.  Bur- 
gess left  no  children,  and,  under  the  statute, 
her  husband  is  entitied  to  one-half  the  es- 
tate. The  probate  court  determined  that 
Mr.  Burgess  was  her  husband,  and  allotted 
one-half  of  the  estate  to  him.  The  circuit 
court  npon  appeal  affirmed  the  judgment,  and 
the  case  Is  now  before  this  court  for  deter- 
mination. 

Argued  before  ORA.NT,  BLAIR,  MONT- 
GOMERY, OSTBANDER,  and  HOOKER,  JJ. 

Warner  &  Sullivan  and  E>.  &  B.  Sutton,  I 
for  appellants.  Oren,  Webster  &  Carleton,  | 
tot  appellee.  I 

GRANT,  J.  (after  stating  tiiie  facts).  In 
Burgess  r.  Stribling,  134  Mich.  33,  95  N.  W. 
1001,  we  held  that  the  judgment  rendered 
by  the  probate  court,  in  the  proceeding  for 


the  appointment  of  a  guardian,  that  Mr.  Bur- 
gess was  the  husband,  was  res  Judicata  in  a 
petition  for  the  appointment  of  an  administra- 
tor. This  proceeding  Is  between  the  sam* 
parties.  We  held  In  that  case  that  the  la- 
sue  of  the  marriage  waa  distinctly  Involved 
in  the  case,  and  as  dlstincUy  decided.  The 
same  issue  between  the  same  parties  is  again 
sought  to  be  raised  in  this  proceeding.  To 
hold  that  It  can  now  be  raised  and  determin- 
ed would  be  to  overrule  Burgess  v.  StrlbUng. 
We  refer  to  that  case  for  a  discussion  of  the 
question  and  the  authorities.  It  Is  not  im- 
portant to  dlscnss  the  other  questions  raised. 
It  is  sufficient  to  say  that  the  ruling  of  the 
court  below  thereon  is  correct 
Judgment  affirmed. 


OREBNMAN  v.  O'RILET. 
(Supreme  Conrt  of  Michigan.     Jnly  3,  1006.) 

1.  SEnucnoH— Actio w  fob  Damages— Plead- 
iwo— Pbiob  Chabtitt. 

In  an  action  by  a  woman  for  her  owa 
seduction,  an  allegation  that  defendant  "se- 
duced" plaintiff  is  a  sufficient  allegation  that 
plaintiff  waa  virtuous  prior  to  the  alleged  se- 
anction. 

[Ed.  Note. — For  cases  in  point  see  vol.  43, 
Cent  Dig.  Sednction,  H  28,  29.] 

2.  Same— Bhtioekents— EvinEHCE. 

In  an  action  by  a  woman  for  her  own  se- 
dnction, evidence  held  to  justify  a  finding  that 
defendant  used  such  promises,  artifices,  deceit 
and  inflnence  as  would  overcome  the  scrnples 
of  a  chaste  woman. 

[Ed.  Note. — For  cases  in  point  see  vol.  43, 
Cent  Dig.  Seduction,  |  43.] 

8.  Same— Pbevious    UHaHASriTT — "Affibma- 
TivE  Defenses." 

Thoairh,  in  an  action  by  a  woman  for  her 
own  seduction,  the  presumption  of  prior  chastity 
throws  the  harden  of  proving  want  of  it  on 
defendant  yet  as  previous  chastity  is  a  neces- 
sary element  of  plaintiff's  cause  of  action,  want 
of  it  is  not  an  afllrmative  defense,  within  cir- 
cnit  conrt  rule  7,  subd.  b,  providing  that  an 
afflimative  defense  must  be  plainly  set  forth  in 
a  notice  added  to  defendant's  plea. 

4.  Same— Necessity  of  Pbiob  Chabtitt. 

Under  Comp.  Laws,  §  10,418,  giving  a  w»- 
man  a  right  of  action  for  her  own  seduction, 
sach  en  action  will  not  lie,  unless  the  woman 
was  chaste  prior  to   the  alleged  sednction. 

[Ed.  Note. — For  cases  in  point  see  vol.  43, 
Cent  Dig.  Seduction,  ({  2Vi,  &] 

5.  Evidence— Heabsat. 

In  an  action  by  a  woman  for  her  own  se- 
duction, testimony  by  plaintiff  that  she  had  been 
told  by  third  persons  that  defendant  had  mads 
certain  statements  was  hearsay,  and  not  ad- 
missible. 

[Ed.  Note. — ^For  cases  in  point  see  voL  20, 
Cent  Dig.  Evidence,  %  1174.] 

8.  Sedttctiow— Definition. 

In  an  action  by  a  woman  for  her  own  se- 
duction, an  instrnction  defining  seduction  as 
the  act  of  inducing  a  woman  of  previoas  chaste 
character  to  depart  from  the  path  of  virtue 
by  the  use  of  arts,  persuasions,  and  wiles,  in- 
ducing her  to  submit  her  person  to  the  sexual 
embraces  of  the  person  accused,  was  correct. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Seduction,  {{  1-2^.] 

Error  to  Circuit  Court  Calhoun  (Jouhty; 
Joel  C.  Hopkins,  Judge. 
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Action  by  Grace  Greenman  against  Miles 
^yBiley.  There  wag  judgment  for  plaintiff, 
and  defendant  brings  error.  Beversed  and 
remanded. 

Argued  before  CABPENTBB,  C.  J^  and  Mc- 
AliVAY,  GBANT,  BLAIR,  and  MOORK.  JJ. 

Frank  A.  Knlp  and  Stewart  &  Jacobs,  for 
appellant.    Walter  S.  Powers,  for  appelleei 

GARPBNTBB,  C  3.  Plaintiff  brought  thUi 
suit  to  obtain  damages  for  seduction.  She 
secured  a  verdict  and  judgment  in  the  lower 
court  Defendant  seeks  a  reversal  of  that 
judgment  upon  several  grounds. 

1.  He  contends  that  the  court  erred  in  deny- 
ing his  motion  made  at  the  conclusion  of 
filalntUTs  case  to  strike  out  all  the  testi- 
mony upon  the  ground  that  the  declaration 
did  net  aver  the  plaintiff's  chastity.  The 
declaration  did  aver  that  defendant  seduced 
the  plaintiff.  This,  as  will  hereafter  appear 
In  this  opinion,  was  an  averment  that  she 
was  thereby  drawn  from  the  path  of  virtue. 
The  dedaratlon  then  did  In  effect  aver  chas- 
tity and  BuflSclently  averred  It  The  trial 
court  did  not  therefore  err  In  overruling  this 
motion. 

2.  Defendant  contends  that  the  trial  court 
erred  In  overruling  his  motion  to  strike  oat 
plaintiff's  testimony  on  the  ground  that  she 
failed  t*  show  such  "promises,  deceits,  arti- 
fices, •T  Influence  that  would  overcome  the 
scruples  ef  a  chaste  woman."  Plaintiff,  who 
was  a  girl  only  17  years  of  age,  testified: 
"He  teld  me  •  •  •  he  liked  me  the  best 
of  any  girl  he  ever  knew.  He  told  me  he 
was  worth  between  $20,000  and  $30,000.  He 
did  net  say  It  right  out — say  that  he  would 
marry  me,  or  anything  like  that  He  al- 
ways said  I  never  would  be  sorry,  and  would 
never  regret  It,  and  he  said  I  always  could 
live  with  him  and  be  happy.  That  Is  the 
way  he  worded  it"  This  testimony  was  suf- 
ficient te  warrant  the  jury  In  decldhig  that 
defendant  made  such  promises,  deceits,  arti- 
fices, er  influence  as  would  overcome  the 
scruples  of  a  chaste  woman.  See  Hallock  v. 
Kinney,  91  Mich,  57,  51  N.  W.  706,  80  Am. 
St  Rep.  462. 

S.  The  trial  court  prevented  defendant 
ftem  proving  by  the  cross-examination  of 
plaintiff,  and  by  the  Introduction  of  other 
testimony,  that  plaintiff  lacked  chastity  at 
the  time  of  the  alleged  seduction,  upon  the 
ground  that  with  bis  plea  he  bad  given  no 
notice  •t  his  intention  to  offer  such  testimony. 
This  testimony  was  admissible  under  the 
plea  of  the  general  Issue,  unless  made  In- 
admissible thereunder  by  subdivision  b  of 
circuit  court  rule  7.  That  subdivision  reads: 
"An  affirmative  defense,  such  as  payment,  re- 
lease, satisfaction,  discharge,  license,  fraud 
av,  failure  of  consideration  in  whole  or  in 
part,  and  any  defense  which  by  other  affirma- 
tive matter  seeks  to  avoid  the  legal  effect  of 
or  defeat  the  cause  of  action  set  forth  in 
flalntlirs  dedaiation,  must  bo  plainly  set 


forth  in  a  notice  added  to  the  defendant" ■ 
plea."  FlalntifTs  lack  of  chastity  is  not  an 
affirmative  defense,  under  the  foregoing  rale, 
unless  it  was  "affirmative  matter  Iwbicb] 
seeks  to  avoid  the  legal  effect  of  or  defeat 
the  causa  of  action  set  forth  In  plalntlfTs 
declaration."  It  Is  contended  by  plaintiff 
that  testimony  tending  to  prove  plaintiff's 
lade  of  chastity  was  "affirmative  matter,"  un- 
der the  language  above  quoted,  because  the 
presumption  of  chastity  made  it  the  duty  of 
defendant  to  Introduce  such  testimony.  It 
is  true  there  is  a  presumption  of  plalntUTk 
chastity.  People  v.  Brewer,  27  Mich.  IM. 
This  presumption  transferred  from  plaintiff 
to  defendant  the  duty  of  first  Intrododng 
testimony  touching  the  issue  of  chastity,  bai 
it  by  no  means  follows  that  in  Intrododng 
that  testimony  the  latter  was  making  an 
affirmative  defense,  within  the  meaning  of 
circuit  court  rule  7.  If  it  is  true  that  plain- 
tiff's declaration  avers  by  Implication  that 
she  was  chaste  at  the  time  of  the  alleged 
seduction,  and  that  she  cannot  recover  If  she 
was  not — and  I  shall  hereafter  endeavor  to 
prove  that  this  Is  true — ^her  suit  necessarily 
puts  her  chastity  In  Issue.  The  presumption 
of  chastity  under  consideration  merely  takes 
the  place  of  evidence  of  chastity.  It  does  not 
remove  the  Issue  of  chastity  from  the  case. 
Defendant  when  offering  testimony  to  dis- 
prove chastity.  Is  merely  denying  an  essential 
fact  asserted  by  plaintiff,  and  Is  not  making 
an  affirmative  defense.  Though  the  presump- 
tion of  chastity  compels  the  defendant.  In- 
stead of  the  plaintiff,  to  first  introduce  testi- 
mony on  tbe  Issue  of  chastity,  the  latter, 
when  Introducing  It,  Is  not  bringing  into  the 
case  "affirmative  matter  to  avoid  the  legal 
effect  of  or  defeat  the  cause  of  action  set 
forth  in  plalntlff'p  declaration."  within  the 
meaning  of  circuit  court  rule  7.  He  is  merely 
offering  testimony  which  tends  to  prove  that 
plaintiff  did  not  have,  and  never  had,  "the 
cause  of  action  set  forth  in  her  declaratlwi." 
The  foregoing  contention  that.  In  introdndng 
testimony  tending  to  prove  that  plaintiff  ladc- 
ed  chastity  at  the  time  of  the  alleged  seduc- 
tion, defendant  Is  not  making  an  affirmative 
defense,  rests  upon  the  assumption  that  plain- 
tiff had  no  cause  of  action,  unless  she  was 
chaste  at  the  time  of  the  alleged  seduction. 
It  Is  therefore  essential  that  I  prove  that  this 
assumption  Is  well  founded.  At  common  law 
the  seduction  of  a  female  gave  her  no  right  of 
action.  Her  right  of  action  is  statutory.  It 
Is  given  In  this  state  by  section  10,418,  Comp. 
Laws  1897,  which  reads:  "It  shall  not  be 
necessary  in  any  action  on  the  case  for 
seduction  hereafter  to  be  brought,  to  allege 
In  tbe  declaration,  or  to  prove  on  the  trial, 
any  loss  of  service  In  consequence  of  such 
seduction;  but  if  the  female  seduced  be  a 
minor  at  the  time  of  the  seduction,  the  action 
may  be  brought  by  her  father,  mother,  or 
guardian;  and  If  such  female  be  of  full  age, 
tbe  action  may  be  brought  by  her  father,  or 
any  other  relative  who  sball  be  authorized 
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ty  h«  to  bring  the  same."  We  haye  held 
that  this  statute  Klves  to  the  woman  seduced 
i  right  of  action  which  she  may  enforce  In 
her  own  name.  Watson  t.  Watson,  49  Mlcb. 
540,  14  N.  W.  489;  Ryan  t.  Frallck,  60  Mich. 
483.  15  N.  W.  561.  This  right  of  action  is 
described  in  the  statute  as  an  "action  on 
the  case  for  seduction."  The  question 
arises  wliat  is  meant  by  seduction  for  wbtcb 
the  female  has  a  right  of  action?  This  court 
baa  been  called  upon  several  times  to  define 
seduction  In  enforcing  section  11,694,  Comp. 
Laws  1887,  which  makes  it  a  crime  "to  se- 
duce and  debauch  any  unmarried  woman," 
and  we  have  uniformly  held  that  the  offense 
was  not  committed  unless  the  woman  seduced 
was  cliaate  at  the  time  of  her  seduction 
■<8ee  People  t.  Clark,  33  Mich.  116;  People 
T.  De  Fore,  64  Mich.  699,  81  N.  W.  585,  8 
Am.  St.  Rep.  863;  People  t.  Glbbe,  70  Mich. 
430,  88  N.  W.  257;  People  v.  Smith,  132 
Mich.  58,  02  N.  W.  776),  saying  at  the  same 
time  tliat,  "although  the  female  may  previous- 
ly have  left  the  path  of  virtue,  •  •  • 
yet,  if  she  lias  repented  of  that  act  and  re- 
formed, she  may  again  be  seduced."  People 
T.  Clark,  supra.  On  the  other  liand,  in  a 
«olt  brought  by  a  parent  for  the  seduction 
of  ills  child,  this  court  said  ttiat  the  child's 
lack  of  cliastity  "would  have  weight  in  miti- 
gation of -damages,  but  would  not  be  a  com- 
plete answer  to  the  suit."  Stoudt  v.  Shep- 
herd. 78  Mich.  589,  41  N.  W.  686.  It  should 
be  borne  In  mind,  however,  that  in  this 
latter  case  we  were  not  called  upon  to  define 
seduction.  When  a  parent  brings  suit  to 
recover  conpensation  from  one  who  has  de- 
bauched his  child,  proof  of  seduction  is  not 
essential  to  the  right  of  recovery.  In  those 
cases  the  plaintiff  is  entitled  to  recover,  if 
the  Illicit  Intercourse  has  resulted  in  legal 
injury.  See  Akerley  v.  Haines,  2  Calnee 
•(N.  YO  291;  McAulay  v.  Birkhead,  36  N.  C. 
28,  55  Am.  Dec.  427;  Bigelow  on  Torts  (Stu- 
dents' Ed.)  p.  195.  Can  we  say  that  the 
word  "seduction"  has  two  distinct  legal  defi- 
nitions in  this  state?  Can  we  say  it  has  one 
meaning  when  a  woman  brings  suit  for  dam- 
ages under  the  statute  last  above  quoted,  and 
another  and  different  meaning  when  ber  se- 
ducer is  prosecuted  under  the  criminal  stat- 
ute? To  answer  tlilB  question  In  the  affirma- 
tive would,  in  my  Judgment,  be  illogical  and 
productive  of  unnecessary  confusion.  Seduc- 
tion as  a  statutory  cause  of  action  is  to  be 
defined  precisely  as  it  has  been  defined  in 
construing  the  criminal  statute.  Plaintiff 
was  not  seduced,  therefore,  if  she  was  not 
ctiaste — rememt)erlng  (see  People  v.  Clark, 
supra)  that  her  chastity,  though  once  lost, 
may  be  regained  by  repentance  and  reforma- 
tion—at the  time  of  ber  seduction.  The  trial 
conrt,  as  will  hereafter  appear,  defined  se- 
duction in  accordance  with  these  views,  but 
be  erred  in  excluding  the  testimony  under 
consideration  which  tended  to  prove  that 
plaintifl  was  not  .chaste  at  the  time  of  her 
iMdnctlon. 


4.  Plaintiff  testified  that  she  had  been  told 
by  tliird  persons  that  defendant  stated  in 
ills  store  "tl^  I  was  a  mother.  He  aaid 
that  bo  coul^  prove  that  he  was  not  the 
cause  though."  This  testimony  was  admitted 
against  the  objection  of  defendant  that  the 
same  was  incompetent,  irrelevant,  and  imma- 
terial and  hearsay.  It  was  clearly  hearsay, 
and  should  not  have  been  admitted. 

5.  The  trial  court  defined  seduction  "to  be 
the  act  of  persuading  or  inducing  a  woman 
of  previous  chaste  character  to  depart  from 
the  path  of  virtue  by  the  use  of  any  species 
of  arts,  persuasions,  or  wiles  which  are  cal- 
culated to  have,  and  do  have,  that  effect,  and 
resulting  in  ber  ultimately  submitting  her 
person  to  the  sexual  embraces  of  the  person 
accused."  Defendant  complains  of  tills  defi- 
nition. It  was  correct  See  People  v.  GIbl>B, 
70  Mich.  425,  38  N.  W.  257;  People  T.  Smith. 
132  Mich.  68,  92  N.  W.  776. 

Other  complaints  are  made  in  defendanff 
brief.  Some  of  these  complaints  are  answer- 
ed by  elementary  principles  of  law,  and  they 
need  no  discussion.  Some  of  these  com- 
plaints relate  to  discretionary  rulings  of  the 
trial  Judge,  and  there  was  no  abuse  of  that 
discretion.  Some  of  these  complaints  are 
based  upon  no  exception,  and  they  relate  to 
mllngB  which  we  cannot  review  without  ex- 
ceptions. In  support  of  other  complaints  the 
brief  contains  no  argument  We  Illustrate 
these  last  complaints  by  quoting  from  defend- 
ant's brief:  "Exertions  52  to  61,  inclusive, 
relate  to  the  refusal  of  the  court  to  give  de- 
fendant's requests  to  charge,  and  we  call 
the  court's  attention  to  such  requests.  Rec- 
ord, pp.  10&-112.  Exception  63  relates  to 
such  portions  of  the  court's  charge  as  are 
found  in  defendant's  bill  of  exceptions.  Rec- 
ord, pp.  188,  139."  We  assume  that  it  was 
not  expected  that  we  should  consider  such 
complaints. 

For  the  errors  pointed  out  the  Judgment 
is  reversed,  and  a  new  trial  granted. 


WELLS  V.  TORREY. 
(Supreme  Court  of  Michigan.     Jaly  8,  1906.) 

1.  MumciPAi.  CoKPOBATions— Polios  Rxou- 
LA.TIONS  —  Statdtobt   Authobitt  —  Obdi- 

RANCE8— VALIDITT. 

The  Flint  city  charter  gives  the  council 
power  to  enact  ordinances  to  license  and  regu- 
late saloons.  The  council  adopted  an  ordinance 
requiring  a  person  desiring  to  engage  In  the 
liquor  boslness  to  apply  for  a  license  and  pay 
therefor  a  $500  fee,  authorizing  the  council 
to  revoke  licenses  after  a  hearing  on  charges, 
and  prescribing  a  penalty  for  a  violation  of  the 
ordinance.  Held,  that  the  ordinance  was  a 
police  regulation,  and  not  a  revenue  measure, 
and  was  valid,  though  adopted  by  a  majority 
vote  while  ordinances  imposing  taxes  must 
be  adopted  by  a  two-thirds  rote. 

2.  Intoxicating  Liquobs— Licknsb  —  Vaud- 
ITT  OF  Obdinanck. 

A  mnnicipal  ordinance,  requiring  a  person 
desiring  to  engage  in  the  liquor  business  to  make 
application  to  the  council  for  a  license,  accom- 
panied by  a  recommendation  signed  by  a  sped- 
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Bed  number  of  repatabi*  dtizens  certifying 
to  the  good  reputation  of  the  applicant,  and 
containins  an  agreement  to  ucept  the  license 
on  the  condition  that  it  mqr  be  revoked  at 
the  will  of  the  council,  and  providing  for  the 
revocation  of  any  license  after  a  hearing,  is 
not  invalid  on  the  grounds  that  it  allows  any 
one  to  be  disqualified  from  business  by  the 
mere  will  of  the  council  and  does  not  permit 
the  applicant  any  hearing  on  the  facts  subject 
to  an  examinatimi  by  a  competent  court  in  ca*« 
of  abuse. 

3.   CON3TITUnONA.L    LiAW— PXBSOKB    ENTITLED 

TO  Raise  CJonsrirnrioNAi.  Questions. 
A  person  who  has  not  applied  to  the  coun- 
cil of  a  city  for  a  liquor  license  in  the  maimer 
prescribed  in  an  ordinance  regulating  the  sub- 
ject, or  paid  or  tendered  the  license  fee  pre- 
scribed, is  not  entitled  to  raise  the  question  of 
the  invalidity  of  the  ordinance. 

Certiorari  to  Circuit  Court,  Genesee  Coun- 
ty; Charles  H.  Wisner,  Judge. 

Certiorari  by  James  M.  Torrey  against 
Frank  Lb  Wells  to  review  a  proceeding  by 
mandamns  to  compel  James  M.  Torrey,  as 
justice  of  the  peace,  to  Issue  a  warrant.  Af- 
firmed. 

The  common  council  of  the  city  of  Flint 
has  power  to  enact  ordinances  "to  restrain, 
license  and  regulate  saloons  and  other  places 
where  Intoxicating  or  spirituous  liquors  or 
malt,  brewed,  fermented  spirituous,  or  vlnoua 
liquors  are  sold  or  to  be  sold,  and  to  regulate 
and  prescribe  the  location  thereof;  to  forbid 
and  prevent  the  vending  or  other  disposition 
of  any  intoxicating  liquors  in  violation  of  the 
laws  of  the  state."  Vide  Loc.  Acts  1003,  p. 
224,  No.  372,  c.  14,  |  10,  subd.  37.  The  com- 
mon council  passed  an  ordinance  by  a  ma- 
jority vote  (a  two-thirds  vote  is  required 
for  imposing  a  tax),  approved  February  28, 
1906,  to  restrain,  license,  and  regulate  saloons 
and  other  places  where  intoxicating  liquors 
are  sold,  and  prescribing  the  location  thereof, 
In  and  by  the  terms  of  which  persons  are 
forbidden  to  engage  or  continue  in  the  busi- 
ness of  selling  liquors  in  the  city  without 
having  obtained  a  license  from  the  common 
council.  It  is  required  that  persons  desir- 
ing to  engage  In  such  business  shall  make  ap- 
plication In  writing  to  the  common  council 
for  a  license,  stating  the  number  or  loca- 
tion of  the  place  where  the  business  Is  to 
be  carried  on,  accompanied  by  a  recommen- 
dation signed  by  at  least  12  reputable  citi- 
zens, certifying  to  the  good  reputation,  name, 
and  moral  character  of  the  applicant,  and 
containing  an  agreement  on  the  part  of  the 
applicant  that  be  will  accept  the  license  If 
it  is  granted  him  upon  the  condition  that  it 
may  be  revoked  at  the  will  of  the  common 
council.  The  applicant  Is  required  to  pay 
Into  the  city  treasury  the  sum  of  $500,  take 
the  treasurer's  receipt  therefor,  and  deliver 
snch  receipt  to  the  city  clerk  with  his  ap- 
plication for  the  license.  The  ordinance  fur- 
ther provides  that  the  common  council  may 
at  any  time  revoke  any  license  granted  under 
the  ordinance  and  order  the  business  closed 
•'and  all  licenses  granted  hereunder  are  is- 
sued and  accepted  with  the  understanding 


that  they  are  subject  to  revocation  at  the 
will  of  the  council."  A  subsequent  section 
of  the  ordinance  provides  that,  before  any 
such  license  Is  revoked,  charges  in  writing 
shall  be  preferred  against  the  licensee,  pre- 
sented to  the  common  council,  a  time  and 
place  fixed  for  hearing,  and  notice  of  the 
charges  given  to  the  licensee  and  of  the  time 
and  place  of  hearing.  The  licensee  Is  giv^ 
the  right  to  be  represented  at  such  a  bear- 
ing by  counsel  and  to  produce  written  or 
oral  evidence.  The  ordinance  further  pro- 
vides that,  if  any  person  shall  violate  any 
of  the  requirements  or  provisions  of  the  or- 
dinance, upon  conviction  he  shall  be  pnnlsbed 
by  a  fine  of  not  less  than  $25  or  more  than 
$100,  or  by  imprisonment,  etc.  It  appears 
by  the  record  that  on  May  15,  1906,  one 
George  Webb  was  engaged  In  the  business 
of  selling  liquors  in  the  city  of  Flint  without 
a  license.  The  chief  of  police,  the  relator, 
tendered  to  James  M.  Torrey,  a  justice  of 
the  peace  of  the  city,  a  complaint  in  writing, 
charging  said  George  Webb  with  having 
on  the  day  aforesaid  unlawfully  engaged  in 
and  continued  in  the  business  of  selling  and 
keeping  for  sale  spirituous  and  other  liquors 
as  a  beverage  at  a  certain  place  in  the  city 
of  Flint  without  having  first  obtained  a  li- 
cense for  that  purpose  from  the  common 
council,  according  to  the  terms  of  the  ordin- 
ance hereinbefore  referred  to.  The  justice 
refused  to  entertain  the  complaint  and  re- 
fused to  Issue  a  warrant  for  fhe  arrest  Of 
the  said  Webb.  The  chief  of  police  there- 
upon applied  to  the  circuit  court  for  the 
county  of  Genesee  for  a  writ  of  mandamus 
to  be  directed  to  the  said  justice,  command- 
ing him  to  entertain  said  complaint  and  Is- 
sue a  warrant  thereon,  and  In  answer  to  the 
order  to  show  cause  which  was  issued  out  of 
the  circuit  court  the  said  justice  gave  the 
following  reasons  why  relator  was  not  en- 
titled to  said  writ:  "First  That  while  the 
city  of  Flint  has  a  population  of  upwards 
of  15,000,  and  that  there  are  now  24  licensed 
places  where  intoxicating  liquors  are  sold  at 
retail  therein,  and  while  its  extensive  manu- 
facturing and  trade  Interests  attract  a  large 
number  of  persons  dally  who  reside  outside 
of  the  dty  of  Flint,  and  while  It  is  true  that 
the  expense  of  maintaining  the  police  de- 
partment the  past  year  was  $4,440.42,  and 
that  an  Increase  In  the  number  and  expense 
of  said  police  force  has  been  recommended 
by  the  common  council  of  said  city,  and  while 
this  respondent  Is  satisfied  that  the  total 
sum  received  yearly  from  the  Imposition  of 
such  license  would  be  practically  all  ex- 
pended for  the  additional  labor  of  its  officers 
and  expense  thereby  Imposed  on  account  of 
the  liquor  traffic  In  said  city,  yet  this  re- 
spondent Is  not  able  to  say  with  certainty 
that  no  revenue  will  result  to  the  city  of 
Flint  In  excess  of  such  expense.  Second. 
That  this  respondent  does  not  feel  justified 
In  ordering  an  arrest  or  Imposing  a  sentence 
of  imprisonment  pursuant  to  the  terms  of 
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said  ordinance,  the  validity  of  wblcb  la  ques- 
tioned." Upon  a  hearing,  the  validity  of  tbe 
ordinance  was  snatalned,  and  an  order  was 
made  that  the  writ  Issne.  Thereupon  the 
respondent  sued  ont  a  writ  of  certiorari,  by 
which  writ  all  of  the  proceedings  were  re- 
moved to  this  court  for  review.  In  the  ap- 
plication for  the  writ  of  certiorari,  the  fol- 
lowing reasons  are  set  out  as  ground  for  re- 
versing the  order  of  the  court  below:  "(D 
That  tbe  ordinance  under  which  this  com- 
plaint is  based  is  an  ordinance  of  the  city 
of  Flint,  and  that  the  said  ordinance  Is  un- 
reasonable, prohibitive,  excessive,  and  oppress- 
ive. (2)  The  ordinance  attempts  to  license 
the  sale  of  Intoxicating  liquors  which  Is  not 
authorized  by  the  charter  of  the  city  of  Flint 
(3)  That  said  ordinance  Inflicts  an  unreason- 
able penalty  and  forfeiture  of  property.  (4) 
Tbat  said  ordinance  allows  any  one  to  be 
dlsqualifled  from  business  on  tbe  mere  will 
of  the  common  council  of  the  city  of  Flint 
(5)  That  said  ordinance  does  not  by  its  terms 
or  Intent  operate  as  an  ordinary  license  law 
limiting  the  number  of  vendors.  (8)  That 
said  ordinance  does  not  permit  the  applicant 
any  bearing  on  the  facts,  nor  is  be  assured 
or  given  any  hearing  under  said  ordinance 
which  could  be  examined  by  any  competent 
court  in  case  of  capricious  abuse.  (7)  That 
said  ordinance  permits  tbe  same  person  to 
be  the  Judges  of  the  proper  causes  of  rejec- 
tion as  well  as  of  tbe  fitness  of  persons  nn- 
fter  such  causes,  and  subjects  every  one  to 
the  mere  will  of  the  common  council,  and 
submits  all  persons'  rights  to  engage  in  busi- 
ness to  the  discretion  of  tbe  common  council. 
(8)  That  the  ^ect  of  said  ordinance  is  to 
levy  a  special  tax  which  the  city  of  Flint 
cannot  do,  and  If  it  could  said  ordinance  Is 
not  passed  by  the  requisite  number  of  alder- 
men elect"  Our  attention  has  not  been  di- 
rcfted  to  any  provision  of  the  charter  of  the 
city  of  Flint  and  an  examination  has  dis- 
covered none,  permitting  the  raising  of  rev- 
enue by  way  of  taxation  upon  the  business  of 
selling  Intoxicating  liquors. 

Argued  before  CARPENTER,  C.  J.,  and 
HOOKER,  MOORB,  and  McALVAT,  JJ. 

John  H.  Farley,  for  relator.    Balck  &  Rob- 
erts, for  respondent 

OSTRANDBR,  J.  (after  stating  the  facts). 
Tbe  validity  of  the  most  of  the  objections  set 
up  could  not  be  admitted  in  this  court  with- 
out overruling  the  cases  of  Sherlock  v.  Stuart, 
96  Ulch.  193,  55  N.  W.  845,  21  L.  R.  A.  580, 
and  People  v.  Blom,  120  Mich.  45,  78  N.  W. 
1015,  and  we  are  not  Inclined  to  overrule 
either  of  these  cases.  It  is  settled  law  that 
Ucense  fees  may  be  Imposed  for  regulation 
or  for  revenue,  and  that  the  grant  of  a 
license  may  be  made  by  the  state  directly, 
or  it  may  be  made  Indirectly  through  one 
of  the  municipal  corporations  of  tbe  state. 
A.  municipal  corporation  has  no  Inherent 
power  to  grant  licenses  or  to  exact  license 


fees.    It  must  derive  all  its  autborlty  from 
the  state,  and  the  power  must  come  by  direct 
grant  and  cannot  be  taken  by  Implication. 
Cooley   on  Taxation,   403,   408.    The   same 
author  says  further:    "The  terms  in  wblcb 
a  municipality  Is  empowered  to  grant  licenses 
win  be  expected  to  Indicate  with  sufficient 
precision  whether  the  grant  is  conferred  for 
tbe  purposes  of  revenue,  or  whether,  on  the 
other  hand.  It  Is  given  for  regulation  merely. 
It  is  perhRps  Impossible  to  lay  down  any  ruI«L 
for  the  construction  of  such  grants  tbat  shall 
be   general    and    at   the   same    time   safe; 
but,  as  all  delegated  powers  to  tax  are  to  be 
closely   scanned   and   strictly   construed,   it 
would  seem  that,  when  a  power  to  license 
is  given,  the  intendment  must  be  tbat  regula- 
tion Is  the  object,  unless  there  Is  something 
in  the  language  of  tbe  grant,  or  In  the  clrcmn- 
tances  under  which   It  Is   made,   indicating 
with  sufficient  certainty  tbat  the  raising  of 
revenue  by  means  thereof  was  contemplated." 
After  laying  down  the  rule  that  if  a  revenue 
authority  is  conferred,  tbe  extent  of  tbe  tax, 
when  not  limited  by  the  grant  itself,  is  left 
to  the  Judgment  and  discretion  of  the  munici- 
pal government,  subject  to  the  Implied  limi- 
tation that  It  must  not  be  so  heavy  as  to  be 
prohibitive,  thereby  defeating  the  purpose  of 
the  power ;   and  after  stating  that,  generally, 
a  fee  for  a   license  should  not  exceed  the 
necessary  or  probable  expense  of  Issuing  the 
license  and  of  inspecting  and  regulating  tbe 
business  which  It  covers,  tbe  same  learned 
author  proceeds  as  follows:    "But  the  limi- 
tations of  the  licence  fee  to  the  necessary 
expenses  will  still  leave  a  considerable  field 
for   the   exercise   of   discretion,    when   the 
amount  of  tbe  fee  Is  to  be  determined.    The 
fee,  of  course,  must  be  proscribed  in  advance, 
and  when  It  cannot  be  determined  with  any 
accuracy  what  the  cost  of  regulation  is  to  be. 
It  mu^t  therefore  be  based  upon  the  esti- 
mates, with  more  or  less  probability  that  the 
result  will  fall  to  come  any  thing  near  a 
verlflcntloii   of  the  calculations.    Moreover, 
In  fixing  upon  the  fee.  It  is  proper  and  rea- 
sonable to  take  into  the  account,  not  the  ex- 
pense merely  of  direct  regulation,  but  all  the 
Incidental  consequences  that  may  be  likely  to 
subject  the  public  to  cost  In  consequence  of  the 
business  licensed.  In  some  cases  tbe  Incidental 
consequences  are  much  tbe  most  Important, 
and  Indeed  are  what  are  principally  had  In 
view  when  the  fee  Is  decided  upon.   The  regu- 
lation of  tbebiislnessof  huckster,  for  Instance, 
could  seldom  be  troublesome  or  expensive, 
but  that  of  the  manufacture  and  sale  of  in- 
toxicating drinks  could  not  be  measured  by 
anything   like  the   same  standard.    •    •    • 
It  cannot  be  questioned,  therefore,  If  it  is  to 
be  licensed  by  the  public  authorities,  that 
It  Is  legitimate  and  proper  to  take  Into  the 
account  all  tbe  probable  consequences,  or  that 
tbe  payment  to  be  exacted  should  be  ^sufficient 
to  cover  all  tbe  Incidental  expenses  to  which 
the  public  are  likely  to  be  put  by  means  of 
the  business  being  carried  on.    And  all  rea- 
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flonable  Intendments  must  favor  the  faimess 
and  justice  of  a  fee  tbus  fixed.  It  will  not  be 
held  ezcess'lve  unless  It  la  manifestly  some- 
thing more  than  a  fee  for  regulation." 

The  power  to  license  saloons  In  the  city  of 
Flint  Is  expressly  conferred  by  the  charter. 
The  exercise  of  that  power  by  the  passage 
and  enforcement  of  the  ordinance  which  Is  in 
question  must  be  held  to  be  for  the  purpose 
of  regulation,  and  not  revenue,  and  must  be 
sustained  so  far  as  the  amount  of  the  license 
fee  is  concerned.  This  disposes  of  the  first, 
second,  third,  fifth,  and  eighth  of  the  ob- 
jections set  out  In  the  application  for  the 
writ  of  certiorari.  I  think  the  fourth,  sixth, 
and  seventh  objections  are  answered  by  the 
terms  of  the  ordinance  Itself.  If  they  are 
not.  It  does  not  appear  that  George  Webb,  the 
1  erson  against  whom  It  was  sought  to  have 
the  war  ant  is^i'ed,  h  s  ever  made  any  appll* 
cation  to  the  conncil  for  a  license  or  paid  or 
tendered  the  license  fee.  It  will  be  time 
enough  to  consider  some  of  the  points  which 
are  argued  when  a  case'  is  made  involving 
a  capricious  or  arbitrary  enforcement  of  the 
ordinance. 

The  duty  of  the  magistrate  to  entertain 
the  complaint  and  Isa  le  the  warrant  Is  dear. 
and  the  Judgment  of  the  court  below  is  af- 
firmed, with  costs. 


PUBLIC    SCHOOLS    OF   CITY    OP   IRON 
MOUNTAIN  V.  O'CONNOR  et  al. 

(Supreme  Court  of  Michigan.     Feb.  13,  1906.) 

Taxation— BziHFTioKB—PuBOHASB  of  Taxa- 
ble Lano. 

Where  land  was  subject  to  assessment  when 
the  supervisor  made  his  roll,  and  when  the  town- 
ship board  of  review  passed  upon  and  approved 
It,  so  that  it  was  beyond  the  power  of  any  of- 
ficer or  board  to  tliereafter  talce  the  land  oft 
the  roll,  on  a  purchase  of  the  land  by  a  school 
board,  in  whose  hands  the  property  would  other- 
wise have  been  exempt,  the  same  was  subject 
to  the  tax  to  be  levied  on  the  land  in  pursu- 
ance of  the  assessment. 

Appeal  from  Circuit  Court,  Dickinson  Coun- 
ty, In  Chancery;  John  W.  Stone,  Judge. 

Petition  by  the  public  schools  of  the  city  of 
Iron  Mountain  against  William  O'Connor  and 
another.  From  a  decree  in  favor  of  petition- 
er, respondents  appeal.    Reversed. 

The  petitioner,  the  public  schools  of  the 
<:ity  of  Iron  Mountain,  filed  its  petition  to 
vacate  and  set  aside  the  decree  rendered  in 
the  suit  brought  by  the  Auditor  General  for 
the  foreclosure  of  tax  liens,  and  to  cancel 
and  set  aside  the  deed  made  upon  the  sale 
to  the  respondent  O'Connor.  The  facts  are 
as  follows:  The  land  was  lot  5,  block  7,  of 
the  city  of  Iron  Mountain.  The  supervisor 
listed  it  upon  the  assessment  roll  in  April, 
1901.  It  was  then  assessable.  After  the  com- 
pletion of  his  roll  the  supervisor  returned  it 
to  the  board  of  review,  which  convened  the 
last  of  May  as  the  law  requires.  The  board 
•of  review  approved  the  roll,  and  returned  It 
to  the  board  of  supervisors  for  equalization. 


On  July  1,  1901,  the  petitioner  bought  the 
lot  for  school  purposes.  The  tax  was  sub- 
sequently duly  levied  thereon,  and  not  paid. 
The  lot  was  returned  delinquent  and  sold  at 
the  annual  tax  sale  under  the  decree  of  the 
court.  To  the  petition  the  respondent  de- 
murred upon  the  ground  that  at  the  time  of 
the  assessment  by  the  supervisor  and  the  ap- 
proval of  the  roll  by  the  board  of  review, 
the  land  was  taxable  property,  and  It  was 
the  duty  of  the  purchaser  to  pay  the  tax. 
The  demurrer  was  overruled. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

Albert  McClatchey,  for  appellanta.  EL  M. 
Pelham,  for  appelleeu 

GRANT,  J.  (after  Btating  the  facts). 
The  land  was  subject  to  assessment  at  the 
time  the  supervisor  made  his  roll,  and  the 
township  board  of  review  passed  upon  and  ap- 
proved It  No  power  is  lodged  in  any  odi- 
cer  or  board  to  thereafter  add  any  property 
to^  or  to  take  any  from,  the  assessment  roll 
as  tbus  made  and  approved.  There  must  be 
some  definite  period  when  the  purchaser, 
whose  property  is  generally  exempt,  most 
purchase  it  subject  to  the  tax  levied  or  to 
be  levied  thereon.  It  seems  reasonable  to 
hold  that  that  time  is  when  by  law  there  Is 
no  i)Ower  to  correct  the  roll  by  adding  prop- 
erty to  or  taking  any  from  it.  If  the  land 
had  been  conveyed  to  the  petitioner  before 
final  action  by  the  board  of  review,  it  wonid 
have  been  the  duty  of  that  board,  upon  in- 
formation of  the  fact,  to  eliminate  it  from 
the  roll.  So  it  would  have  been  the  duty  of 
the  supervisor  if  it  had  been  conveyed  be- 
fore the  completion  and  return  of  his  roll. 
Cooley,  In  his  work  on  Taxation,  says:  "It 
has  been  decided  that  where  land  has  become 
liable  for  taxes  it  remains  so  for  that  year, 
although  subsequently  acquired  for  purposes 
rendering  it  exempt"  1  CSooley  on  Tax'n  (3d 
Ed.)  380.  Such  was  the  rule  in  Iowa.  First 
Cong.  Church  v.  Linn  County,  70  Iowa,  396, 
30  N.  W.  650.  A  statute  In  that  sUte  was 
subsequently  enacted  that  "all  lands  exempt- 
ed from  taxation,  should  not  be  affected  by 
any  sale  for  taxation,"  etc.  See  Independent 
School  Dlst  V.  Hewitt  105  Iowa,  663,  75  N. 
W.  407.  In  New  York  there  were  three 
stages  In  tax  proceedings:  (1)  The  listing 
and  valuation  of  property  between  September 
and  January;  dZ)  the  correction  of  assessed 
valuation  between  January  and  May;  (3) 
preparation  of  the  taxbooks  and  levying  the 
tax  between  May  and  September.  It  was 
conceded  that  where  the  property  was  con- 
veyed during  the  first  period,  the  owner  was 
entitled  to  the  exemption,  and  that  if  con- 
veyed during  the  third  period  he  was  not 
The  question  arose  upon  property  transfer- 
red during  the  second  period,  and  it  was  held 
that  the  land  was  subject  to  taxes  because 
there  was  no  power  conferred  upon  the  board 
of  review  to  add  descriptions  to  or  take  any 
from   the   assessment   roll.    Sisters  of    St 
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Francis  t.  Mayor,  51  Hnn,  355,  S  N.  T.  Supp. 
433,  affirmed  by  Gourt  of  Appeals,  112  N. 
Y.  677,  20  N.  B.  417.  See,  also,  Swann  ft 
BUlnps  T.  State,  77  Ala.  54S;  Philadelphia  ▼. 
Barber.  160  Pa.  123,  28  Ati.  644.  It  is  due 
to  the  petitioner  to  say  that  In  Its  petition 
It  alleges  that  it  had  no  knowledge  of  the 
levy  of  the  tax  or  of  the  sale  until  shortly 
before  the  filing  of  this  petition. 
I>ecree  leTersed,  and   petition  dlamissed. 


MILLER  ▼.  METLSTRUP  et  aL 
<SapTeme  CJonrt  of  Michigan.    July  8,  1906.) 
Taxation— Tax  Deeds— RxconvvrAnci. 

A  deed  for  the  unpaid  taxes  for  1888  was 
mcqaired  by  plaintiff  while  the  taxes  for  1899, 
1900,  and  1901  were  nni>aid,  no  part  of  which  be 
paid.  Defendant  parcbased  the  land  for  the 
■unpaid  taxes  for  1899,  and  paid  the  taxes  for 
1900,  1901.  Thereafter  plaintiff  served  the  no- 
tice to  redeem  on  the  record  owner,  who  sub- 
«eqaently  conveyed  to  a  third  person,  who  con- 
veyed to  defendant.  Held,  that  plaintiff  could 
■not  compel  defendant  to  reconvey  on  being 
tendered  the  amount  of  the  state  bid  for  the 
taxes  of  1899. 

Appeal  from  Circuit  Court,  Arenac  Ooun- 
■tr.  In  Chancery;  Nelson  Sharpe,  Judge. 

Suit  by  Floyd  D.  Miller  against  James  8. 
Meilstnip  and  another.  From  a  decree  dis- 
missing the  bill,  complainant  appeals.  Af- 
ilrmed. 

Argued  before  McALVAY,  GRANT, 
03TRANDER,  HOOKER,  and  MOORE,  JJ. 

Brown  &  Farley,  for  appellant  De  Vere 
fiall,  for  appellees. 

MOORS,  3.  The  questions  involved  in 
this  case  are  so  clearly  stated  by  the  circuit 
Judge  In  his  written  opinion  that  we  insert' 
It  here: 

"The  facts  in  this  case,  as  conceded,  or,  in 
uy  opinion,  established  by  competent  proof, 
are  as  follows:  (1)  That  on  April  26,  1902, 
the  complainant  purchased  at  the  Auditor 
Oeneral's  office  the  state  bid  for  the  taxes  of 
1888  on  the  lands  In  question  herein.  That 
at  that  time  the  taxes  of  1809, 1900,  and  1901, 
were  delinquent  and  unpaid.  That  complain- 
ant received  a  tax  deed  by  virtue  of  such 
{>archase  on  the  8th  day  of  August,  1902, 
but  the  same  was  not  recorded  by  him  until 
after  the  commencement  of  this  suit  (2) 
rrhat  the  First  National  Bank  of  Detroit, 
Nicholas  C.  Hartlngh,  and  W.  Frank  Whltte- 
more  were  on  said  August  9,  1902,  the  gran- 
tees in  the  last  recorded  conveyance  in  the 
regular  chain  of  title  to  said  land.  That  on 
October  7,  16,  and  16,  1902,  notice  to  rede«n 
pursuant  to  the  statute  was  served  on  said 
jxantees,  and  proof  of  such  personal  service 
was  filed  lu  the  office  of  the  county  clerk  of 
said  Arenac  county  on  October  20,  1902^  (3) 
That  on  September  9,  1902,  the  defendant 
Anna  J.  Mellstrup  purchased  at  the  Auditor 
■Oenwal's  office  the  state  bid  for  the  taxes  of 
1888  on  said  land,  at  the  same  time  paying 


the  taxes  for  the  years  1900  and  1901,  and 
on  September  10,  1903,  she  received  a  tax 
deed  pursuant  to  such  purchase.  (4)  That 
on  December  4,  1902,  said  Hartlngh  and 
Whlttemore,  and  on  July  26,  1903,  said  bank, 
deeded  their  Interests  in  said  land  to  the 
Iosco  Land  Company,  and  said  company  on 
August  8,  1903,  deeded  the  same  to  the  de- 
fendant James  S.  Mellstrup.  (6)  That  on 
September  25,  1903,  the  defendant  James  S. 
Meilstmp  conveyed  all  his  interest  In  said 
land  by  warranty  deed,  subject  to  taxes,  to 
the  defendant  Anna  J.  Mellstrup.  (6)  That 
on  May  10,  1004,  complainant  tendered  to  de- 
fendant Anna  J.  Mellstrup  the  sum  of  $80 
(this  being  the  amount  of  the  state  bid  for  the 
taxes  of  1898,  and  100  per  cent  additional 
thereto  and  $5)  and  demanded  a  reconveyance 
from  her,  which  she  declined  to  give.  The 
complataiant  now  flies  this  bill  to  compel  the 
defendant  Anna  J.  Mellstrup  to  make  such  re- 
conveyance and  to  quiet  the  title  of  said  land 
in  him  as  to  both  said  defendants. 

"It  will  be  observed  that  both  complainant 
and  defendant  Anna  J.  Mellstrup  claim  title 
under  tax  deeds.  When  the  period  of  six 
months  had  elapsed  after  complainant  filed 
with  the  county  clerk  proof  of  service  of  the 
notice  to  redeem,  as  stated  In  the  second  find- 
ing, to  wit  on  April  20,  1903,  he  became  the 
absolute  owner  of  the  land  in  question.  At 
that  time  he  could  have  redeemed  from  the 
state  bid  purchased  by  Mrs.  Mellstrup  for  the 
taxes  of  1899  at  either  the  office  of  the  Audi- 
tor General  or  county  treasurer.  He  is  cer- 
tainly chargeable  with  notice  that  the  taxes 
of  1899  were  unpaid.  There  would  seem  to 
be  no  question  of  equity  involved,  as  either 
of  the  parties  by  consulting  the  public  record 
of  taxes  could  have  relieved  themselves  from 
the  effect  of  the  conveyance  obtained  by  the 
other.  The  question  presented  is  a  purely 
legal  one.  Did  the  conveyance  by  James  S. 
Mellstrup  to  Anna  J.  Mellstrup,  made  on 
September  25,  1903,  relieve  her  from  serv- 
ing the  notice  required  by  section  140  of 
the  tax  law  (Comp.  Laws  1897,  p.  1255),  in 
order  to  make  her  deed  absolute?  'This 
section,  prior  to  the  amendment  of  1903,  pro- 
vided tiiat  no  writ  of  assistance  or  other  pro- 
cess for  possession,  based  on  such  title  as 
Mrs.  Mellstrup  had,  should  be  issued  until 
six  months  after  she  should  have  filed  with 
the  county  clerk  proof  of  service  of  the  no- 
tice, therein  provided  for,  'upon  the  grantee 
or  grantees  under  the  last  recorded  deed  In 
the  regular  chain  of  title  to  said  land.'  Sec- 
tion 141  provides  that  the  party  so  served 
with  notice  may  at  any  time  within  six 
months  after  the  filing  of  proof  of  service  of 
such  notice  make  payment  to  the  purchaser 
of  certain  sums  stated  therein  and  be  enti- 
tled to  a  reconveyance  of  the  Interest  acquir- 
ed thereby.  Section  142  provides  that  no 
such  purchaser  shall  enter  into  possession 
until  six  months  after  notice  has  been  given, 
as  required  by  section  140,  'unless  he  shall 
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bar*  acquired  from  said  parties  their  title 
thereto  under  conveyance  from  said  party  or 
parties  of  their  interest  in  said  land.'  Sec- 
tion 143  limits  the  time  within  which  the 
parties  served  with  snch  notice  may  malce 
such  payment  and  demand  snch  reconv^ance 
or  commence  suit  to  set  aside  the  tax  deed 
to  said  six  months  and  bars  their  right  to 
question  the  validity  of  the-  tax  deed  there- 
after. 

"From  the  provisions  in  the  secti<m  above 
noted  it  Is  apparent  that  Mrs.  Mellstmp  was 
not  required  to  serve  the  complainant  with 
notice,  even  if  she  knew  of  the  existence  of 
the  tax  deed.  As  it  was  not  recorded,  there 
can  be  no  presumption  that  she  did.  The 
only  person  entitled  to  notice  on  September 
10, 1903,  when  she  received  her  tax  deed,  was 
James  S.  Meilstrup.  By  procuring  a  convey- 
ance from  him  on  September  25,  1903,  she 
complied  with  the  requirements  of  section 
142  and  was  entitled  to  at  once  enter  lato 
possession  of  said  land.  Her  deed  then  be- 
came absolute  against  all  persons  entitled  to 
such  notice  and  all  persons  who  had  any  title 
•f  record  against  said  land.  The  serying 
of  a  notice  and  filing  proof  of  service  thereof 
would  have  been  a  useless  formality  so  far 
as  James  S.  Meilstrup  was  concerned.  If  so, 
and  his  Interest  was  the  only  one  affecting 
her  title  and  her  right  to  possession  at  that 
time,  so  far  as  the  records  showed  and  so 
far  as  she  knew,  I  am  of  the  opinion  that  it 
should  be  held  that  she  had  substantially 
complied  wltb  the  requirements  of  these  dif- 
ferent sections  when  construed  together,  and 
that  the  title  became  absolute  as  against  the 
right  of  complainant  to  donand  a  reconvey- 
ance. The  title  passed  to  Mrs.  Meilstrup 
when  she  obtained  her  deed.  To  entitle  her 
to  possession  she  Is  required  to  comply  with 
certain  provisions  of  the  law.  These  pro- 
visions are  not  to  strengthen  her  title,  but  to 
permit  certain  persons,  who  are  particularly 
mentioned,  and  who  appear  by  the  records  to 
have  specific  interests,  to  obtain  a  reconvey- 
ance from  her -on  certain  terms.  She  has 
obtained  the  interest  of  the  only  ones  thus 
entitled.  I  do  not  wish  to  be  understood 
as  holding  that  a  narrow  construction  should 
be  given  to  the  words  'grantee  or  grantees' 
aa  used  In  these  sections,  nor  In  passing  upon 
the  question  as  to  the  necessity  for  such  no- 
tice in  cases  where  the  record  showed  that 
the  estate  of  such  grantee  was  involved  un- 
der levy  or  other  proceedings.  The  complain- 
ant claims  no  such  right  In  this  case.  As  to 
whether  or  not  complainant  is  barred  from 
questioning  the  validity  of  her  tax  deed  by 
the  limitation  in  section  143,  I  express  no 
opinion,  as  that  question  is  not  Involved  In 
this  proceeding.  It  follows  that  a  decree 
may  be  prepared  dismissing  the  bill  of  com- 
plaint, with  costs." 

The  case  is  brought  here  by  appeal.  Coun- 
sel for  appellant  say  In  their  brief:  "At  the 
time  the  learned  circuit  Judge  filed  his  opin- 


ion In  this  case,  the  decision  of  Boucher  v. 
Tremble/  et  ai.,  103  N.  W.  819,  was  not  re- 
ported, and  It  would  seem  that  the  decision 
in  that  case  would  have  an  important  bearing 
upon  the  correct  construction  to  be  placed  up- 
on the  statutes,  and  would  call  for  a  reversal 
of  the  decree  of  the  circuit  court,  and  the 
entry  of  a  decree  in  this  court  in  accordance 
with  the  prayer  of  the  bill  of  complaint 
This  court,  in  the  case  last  cited,  used  the 
following  very  significant  language:  'Under 
tills  decision  we  cannot  avoid  the  conclusion 
that  a  conveyance  from  the  original  owner 
who,  during  this  period  of  redemption,  is 
held  to  be  the  owner  of  the  proi>erty  and  who 
is  not,  until  due  notice  and  the  expiration  of 
the  time  for  redemption,  divested  of  his  title, 
of  necessity  merges  the  tax  title  into  the 
original  title  so  obtained.  ConsequoitlT  in 
this  case  the  plaintiff  took  the  title  to  the 
property  In  dispute  subject  to  the  equity  of 
tliose  defendants  to  claim  for  improvements, 
and  the  court  did  not  err  In  holding  that  such 
right  was  not  cut  off  by  plalntltTs  tax  title.' 
•  •  •  We  also  claim  that,  under  the  pro- 
visions of  section  143,  Act  Na  128,  p.  176, 
of  the  Laws  of  1901,  the  parties  holding  the 
original  title  were  barred  from  questioning 
the  validity  of  the  tax  title  thus  acquired  by 
complainant  The  Iosco  Land  Company,  to 
whom  they  quitclaimed  after  such  notice 
served  on  them,  would  also  be  barred  and 
bound  by  such  notice.  James  S.  Meilstrup, 
the  defendant  who  subsequently  obtained  a 
deed,  would  also  be  bound  by  such  notice. 
Anna  J.  Meilstrup,  who  held  the  subsequent 
tax  title,  would  also  be  bound  by  such  notice 
and  should  be  held  to  knowledge  of  the  for- 
feited condition  of  such  original  title." 

The  contention  of  counsel  amounts  to  this: 
That  by  acquiring  a  tax  deed  based  n^on  tbe 
unpaid  taxes  of  1808,  which  deed  was  ac- 
quired at  a  time  when  the  taxes  of  1899,  1000. 
and  1901  wore  unpaid,  and  no  part  of  which 
has  been  paid  by  complainant,  complainant 
has  succeeded  not  only  In  extinguishing  the 
original  record  title,  but  may  compel  defend- 
ant (who  has  a  deed  based  upon  tbe  unpaid 
taxes  of  1899,  and  who  at  the  time  she  ac- 
quired her  deed  paid  tbe  taxes  of  1900  and 
1901,  and  who  subsequently  acquired  the  In- 
terest of  tbe  original  holders  of  the  title  to 
the  land)  to  convey  to  him  without  reimburs- 
ing her  for  the  'cost  of  the  original  title  and 
the  amount  paid  for  the  taxes  for  1900  and 
1901.  Such  a  result  Is  very  inequitable  and 
ought  not  to  be  reached  unless  the  law  com- 
pels it  If  counsel  is  right  in  asserting  that 
bis  tax  deed  and  the  notices  which  were  giv- 
en made  him  tbe  absolute  owner,  it  can  hard- 
ly be  said  that  Mrs.  Meilstrup  by  the  convey- 
ance to  her  on  September  25,  1903,  became 
so  vested  with  the  original  title  as  to  merge 
her  tax  title  in  tbe  original  title.  The  origi- 
nal title  cannot  be  held  as  extinguished,  and 
the  title  absolute  in  the  complainant,  and  at 
the  same  time  to  be  in  olstence  so  that 
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when  acquired  by  defendant  her  title  based 
upon  a  valid  tax  deed  is  merged  in  the  origi- 
nal title,  both  of  which  by  that  act  become 
worthleBS. 

We  do  not  think  the  court  erred  in  hU  dis- 
position of  the  case. 

The  decree  is  affirmed. 

HOOKBIt,  X,  concurred.  OSTRANDBB. 
J.,  concurs  In  the  result  upon  the  ground 
that  complainant  had  no  tttie  to  the  land. 


L.  B.  BROCEETT  &  SONS  et  al.  ▼.  LEWIS 

et  al. 
(Supreme   Court  of  Sflchigan.    July  S,   1906.) 

1.  ASSIGNIIENTS  rOS  BSKBTIT  OV  CbSDITOBS— 

Rioins  OF  Cbbditobs  —  BnroBCEKxnT  or 

TBirsT— RiOHT  or  Action. 

A  corporation  aaslgned  all  of  its  property 
to  a  certain  person  on  his  promise,  made  both 
to  the  corporation  and  to  its  creditors,  to  oper- 
ate the  bnsiness  and  pay  the  corporate  debts 
from  the  proceeds.  One  of  the  creditors  filed  a 
bill,  alleging  that  the  assignee  had  appropriated 
the  proceeds  of  the  business  and  failed  to  pay 
any  of  the  debts,  and  sought  an  accounting,  a 
production  of  the  iMOks,  and  a  decree  for  pay- 
ment of  sncb  amounts  as  slionid  be  found  due  to 
creditors.  HHd.  that  the  suit  was  in  effect  one 
by  a  cestui  que  trust  against  a  trustee  to  compel 
a  proper  application  of  the  trust  property,  and 
was  not  an  ordinary  creditor's  bill,  so  as  to  lie 
maintainable  only  by  a  Judgment  creditor. 

2.  Sawb— Valtdity— SoLVEHOT  or  AsaiONOB. 

Where  a  corporation  turned  over  all  of  ita 
property  to  a  trustee,  who  was  to  operate  the 
nusinesa  and  pay  the  debts  of  the  corporation 
from  the  proceeds,  the  fact  that  the  corpora- 
tion was  not  insoWent  did  not  render  the  trust 
invalid  or  prevent  the  creditors  from  enforcing 
their  rights  thereunder. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4, 
0<mt.  Dig.  Assignments  for  Benefit  of  Creditors, 
189.] 

8.  Sawb— AcnoH  BT  CsBDrroBS— Pastibb. 

Where  a  corporation  transferred  all  of 
its  property  to  a  trustee,  who  was  to  operate 
the  bnsiness  and  pay  the  corporate  debts  from 
the  proceeds,  the  corporation  was  a  proper  party 
to  a  suit  by  one  of  its  creditors  against  the 
trustee  to  compel  an  accounting. 


Appeal  from  Circuit  Court  Calhoun  Coun- 
ty, In  Chancery:  Joel  C.  Hopkins,  Judge. 

Action  by  Ii.  B.  Brockett  &  Sons  and  others 
against  Harry  P.  Lewis  and  others.  From 
a  Judgment  for  defendants,  plaintiffs  appeal. 
Reversed  and  remanded,  with  directitMis  to 
complainants  to  amend  their  bill. 

Argned  before  CARPENTER,  O.  J.,  and 
MONTGOMERY,  OSTRANDBR,  HOOKER, 
and  MOORE,  JJ. 

Stewart  &  Sabln,  for  appellants.  Bernard 
3.  Onen,  for  appellees. 

HOOKER,  J.  The  complainant's  bill  al- 
leges: (1)  That  they  are  creditors  of  the 
Michigan  Consolidated  Boat  Company,  Lim- 
ited, a  partnership  association,  organized  and 
doing  business  at  liattle  Creek,  under  the 
laws  of  this  state.  (2)  In  1903  the  stock- 
holders or  board  of  managers  of  the  afore- 


said company  assigned  all  of  its  property,  and 
turned  over  its  books  of  account  to  Harry 
P.  Lewis,  upon  his  agreement  to  conduct  its 
business  and  from  the  profits  pay  its  obliga- 
tions to  the  complainants  and  other  creditors 
of  the  company,  and  after  such  '  payment 
return  to  the  company  the  property  assigned. 
(3)  Ttiat  at  the  time  this  assignment  was 
made  the  company  was  indebted  to  complain- 
ants in  several  sums,  therein  stated,  and  that 
no  portion  of  the  same  has  been  paid.  (4) 
That  In  carrying  out  the  agreement  Lewis 
called  a  meeting  of  the  stockholders  on  De- 
cember 4,  1903.  (5)  That  complainants  at- 
tended said  meeting,  when  the  situation  was 
stated  by  Lewis,  who  told  complainants  that 
ue  was  to  conduct  the  business  of  making 
boats,  and,  after  the  expense  of  manufactur- 
ing should  be  taken  therefrom,  the  money  re- 
ceived from  the  sale  of  boats  would  be  used 
by  him  in  paying  the  debts  aforesaid,  and 
that  be  was  to  act  as  trustee  for  the  benefit 
of  the  creditors,  as  well  as  the  stockholders. 
(6)  That  said  Lewis  has  since  refused  to 
pay  complainants  anything,  or  to  account  or 
make  a  statement  of  the  afTalrs  of  the  com- 
pany. (7)  That  complainants  have  no  knowl- 
edge, nor  have  they  any  means  of  ascer- 
taining, what  bnsiness  has  been  done,  or 
money  received  or  paid  by  the  trustee,  but 
believe  that  he  has  received  some  profits, 
to  a  share  of  which  they  are  entiUed.  (8) 
That  Harry  P.  Lewis  is  a  member  of  the 
firm  of  M.  M.  Lewis  &  Sons,  a  copartnership 
comprising  the  defendants;  that  they  have 
taken  over  the  business  of  the  Michigan  Con- 
solidated Boat  Company,  and  are  conducting 
it  as  their  own,  and  not  for  Harry  P.  Lewis 
as  trustee.  The  bill  prays  (a)  an  answer 
as  to  the  conduct  of  said  business  by  the 
defendants;  (b)  an  accounting;  (c)  a  de- 
cree that  defendants  account  to  said  credit- 
ors; (d)  production  of  the  books  of  M.  M. 
Lewis  &  Sons  and  Harry  P.  Lewis,  etc; 
(e)  a  decree  for  payment  of  such  amounts 
as  shall  be  found  due  them;  (g)  general 
relief.  Demurrers  were  filed  and  sustained, 
and  the  bill  dismissed,  with  costs.  The  com- 
plainants have  appealed. 

In  sustaining  the  demurrer  and  nncondi- 
ttonally  dismissing  the  bill,  the  learned  cir- 
cuit Judge  rested  bis  decision  upon  the  rule 
that  a  creditors*  bill  lies  only  in  favor  of  a 
Judgment  creditor.  This  bill  is  not  a  credit- 
ors' bill.  It  is  filed  by  cestui  que  trust 
against  a  trustee  and  his  privies  to  compel 
a  proper  application  of  trust  property,  which 
according  to  the  allegations  of  the  bill  (ad- 
mitted by  the  demurrer)  has  been  placed  in 
the  hands  of  the  trustee,  for  the  creditor's 
benefit  Perry  on  Trusts,  H  15.  346,  593, 
694,  595.  In  such  cases  equity  has  Jurisdic- 
tion to  enforce  the  execution  of  the  trust  Id. 
The  case  of  Miller  v.  Davidson,  3  Oilman 
(111.)  518,  44  Am.  Dec.  715,  is  in  point,  as 
Is  that  of  Russell  v.  Clark's  Elz'rs,  7  Cranch 
(U.    &)    87.   3   U   Ed.   271.    The   cases   of 
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Jenkfl  ▼.  Horton,  114  Mich.  60,  72  N.  W.  20, 
and  McKee  r.  Garbage  Co.  (Micb.)  103  N.  W. 
906,  are  not  In  point  Tbose  are  cases  where 
It  was  aoagbt  to  sobject  equitable  Interests 
of  a  debtor,  to  the  payment  of  complainant's 
claim  by  setting  aside  conveyances.  Here 
the  conveyance  Is  not  attacked,  bnt  Is  re- 
lied on  as  creating  an  Interest  In  the  proper- 
ty conveyed,  and  the  court  Is  astced  to  com- 
pel Its  application  to  the  purposes  for  which 
It  was  conveyed.  The  same  distinction  may 
be  discerned  In  the  New  Tork  case  of  Adee 
V.  Blgler,  81  N.  Y.  349,  a  case  which  connael 
for  the  appellee  says  "seems  to  be  on  all 
fours  with  the  case  at  bar." 

In  the  brief,  counsel  for  the  appellee  says 
that  the  decree  should  be  afDrmed  for  three 
reasons,  viz.:  "(1)  Tbat  the  complainants 
have  a  plain,  complete,  and  adequate  remedy 
at  law.  (2)  Tbat  complainants  are  not  «i- 
tltled  to  the  enforcement  of  the  trust  agree- 
ment, because  of  their  failure  to  make  the  al- 
lied debtor  a  party  to  the  suit  (3)  That 
the  complainants  are  not  judgment  credit- 
ors." We  have  disposed  of  the  last,  and 
with  it  the  first  must  fall,  for  the  reason 
that  It  is  equally  manifest  tbat  a  court  of 
law  has  not  Jurisdiction  to  compel  the  exe- 
cution of  this  alleged  trust  In  this  con- 
nection we  may  deal  with  the  suggestion 
tbat  the  bill  falls  to  allege  the  Insolvency 
of  the  boat  company.  The  right  to  create 
trusts,  or  to  enforce  them,  Is  not  limited 
to  cases  where  the  assignor  is  Insolvent 
Any  one  may  make  a  valid  trust,  and  any 
cestui  que  trust  may  ask  the  enforcement  of 
such  a  trust 

Should  the  bill  have  made  the  boat  com* 
pany  a  party?  Counsel  asserts  that  the  de- 
murrer does  not  admit  that  the  complainants 
are  creditors  of  the  boat  company,  though  he 
has  not  stated  why  the  allegations  to  tbat 
effect  should  not  be  taken  as  true  so  far  as 
tue  defendants  are  concerned.  We  think, 
however,  that  the  boat  company  was  a  prop- 
er, perhaps  a  necessary,  party,  and  that 
It  is  advisable  that  it  be  Joined  as  a  party 
defendant  It  la  plain  that  the  defendants 
are  interested  In  having  the  boat  company 
bound  by  any  adjudication  upon  the  claims 
to  be  paid  from  the  trust  fund.  They  have 
raised  the  question,  and  we  are  of  the  opin- 
ion tbat  the  bill  should  be  amended  and  the 
boat  company  brought  in  as  a  defendant. 
Had  the  court  disposed  of  the  demurrer  upon 
this  ground,  It  Is  probable  that  the  bill  would 
not  have  been  dismissed,  but  an  amendment 
would  have  been  required.  Palmer  v.  Rich, 
12  Mich.  414;  Turner  v.  Hart  71  Mich.  12a 
38  N.  W.  890,  15  Am.  St  Rep.  243;  Reed 
V.  Wessel,  7  Mich.  139;  Holoomb  ▼.  Mosher, 
50  Mich.  252,  15  N.  W.  129.  It  was  dismiss- 
ed for  the  reason  tbat  the  complainants  were 
not  alleged  to  be  Judgment  creditors.  In  this 
the  court  erred. 

The  decree  is  reversed,  and  the  demurrer 
is  overruled,  with  the  costs  of  this  court ;  the 
complainant  being  required  to  amend  the  bill 


by  making  the  boat  dub  a  party,  and  brlngbi; 
it  in  by  proper  process.  In  sndi  manner  and 
within  such  time  as  the  circuit  court  in  chan- 
cery shall  by  its  order  direct,  onder  the  mles 
and  practice  of  the  court 


BRINK  T.  CITY  OF  GRAND  RAPIDS. 
(Supreme  Court  of   Midusan.    July  3,   1906.> 

1.  MuniCrPAI.  CoaPOBATIOHB— XOKTB— Acw  IK 

GovEBRnirrAi.  CAPAcrrr. 

Wher«  a  certain  hydrant  in  a  city  bad  never 
been  need  (or  any  other  than  for  fire  pnTposes. 
and  the  city  received  no  compenaation  for  its 
use,  bat  maintained  it  entirely  by  general  taxa- 
tion, it  was  oiied  for  governmental  parpoaes,  and 
the  city  was  not  liable  for  injuries  resalting 
from  the  alleged  negligence  of  fiTemen  in  flaBliing- 
tbe  hydrant  for  the  sole  parpose  of  removing 
obstructions  which  might  interfere  with  its  use 
in  case  of  fire. 

[Ed.  Note. — For  cases  in  point  see  vol.  36, 
Cent  Dig.  Mnnidpal  Corporations,  f|  1547- 
1549.] 

2.  Saio— Wateb  Stbtbic— Use  of  PAxncuiuiK 
Htdkaut— Evidence. 

In  an  action  against  a  dty  for  injuries  re- 
sulting from  alleged  negligence  of  firemen  ii^ 
fiushing  a  hydrant  evidence  of  the  use  to  which 
other  hydrants  were  put  vras  not  admissible  on 
the  question  whether  the  hydrant  in  qaestion 
was  used  ezdosively  for  govenunental  pur- 
poses. 

3.  Samb— Statotokt  Liabii.itt. 

Where  the  flushing  of  a  hydrant  frightened 
a  horse  and  caosed  him  to  ran  away  and  injare- 
the  driver,  but  the  street  where  the  accident  oc- 
curred was  paved  and  in  good  condition,  no  ac- 
tion for  the  injuries  could  be  maintained  against 
the  dty  under  its  statutory  liability. 

[E3d.  Note. — For  cases  in  point  see  voL  38,. 
Cent  Dig.  Municipal  Corporations,  {  1635.] 

Error  to  Superior  Court  of  Grand  Rapids; 
Richard  L.  Newnham,  Judge. 

Action  by  John  A.  Brink  against  the  city  of 
Grand  Rapids.  There  was  judgment  for  de- 
fendant, and  plalntlft  brings  error.    Affirmed. 

Two  employes  of  the  fire  department  of  de- 
fendant city  wwe  engaged  in  flushing  the  hy- 
drants of  the  city.  They  were  just  about  to- 
open  a  hydrant  on  a  high  part  of  Canal  street 
In  the  dty  when  the  plaintiff  drove  along  ix» 
a  wagon  drawn  by  one  horse.  One  of  the 
men  tried  to  give  him  notice  that  they  were 
about  to  open  the  hydrant,  and  evidently 
supposed  he  had  done  so.  Plaintiff  did  not 
notice  the  men  until  he  was  within  a  short 
distance  of  them,  though  they  were  in  plaLa 
slg^t  and  had  just  flushed  a  hydrant  wblcb 
plaintiff  had  passed.  When  nearly  opposite- 
the  hydrant  the  water  flowed  suddenly  out 
upon  the  street,  frightening  his  horse,  which- 
ran  away,  and  plaintiff's  leg  was  broken  by  a 
kick  of  the  horse.  Plaintiff  brought  salt 
claiming  (1)  that  defendant  is  liable  under 
the  statute  for  not  keeping  its  streets  in  a 
condition  reasonably  safe  for  public  travel, 
and  (2)  that  the  two  firemen  "were  engaged 
chiefly,  or  at  least  partly,  in  performing  a 
function  which  belonged  to  the  dty  In  Its- 
private  or  proprietary  character."  The  court 
directed  a  verdict  for  the  defendant,  for  the- 
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reason  that  the  men  operating  the  hydrant 
were  performlnt^  a  function  -wholly  govem- 
mental  In  character. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER, 
JJ. 

Jesse  F.  Orton,  for  appelant  Moses  Tag- 
gart  (Oanaon  Taggart,  of  counsel),  for  appel- 
lee. 

• 

.  GRANT,  J.  (after  stating  the  facts).  1. 
The  charter  of  the  defendant  city  provides 
for  a  board  of  fire  commissioners,  which  is 
intrusted  with  the  entire  control  of  the  fire 
department  It  also  has  a  board  of  public 
works,  which  Is  authorized  to  cause  its.  In- 
habitants to  be  supplied  with  water,  to  fur- 
nish the  same  at  established  rates,  and  to 
co&Btmct  all  necessary  worlu.  Counsel  do 
not  disagree  as  to  the  law.  The  learned 
connsel  for  the  plalntlfT  admits  that  the  doc- 
trine that  "a  mnnlcipallty,  in  the  absence  of  a 
statute  to  the  contrary,  is  not  responsible  for 
Injuries  caused  by  the  negligence  of  its  em- 
ployees engaged  in  so-called  governmental 
functions,  is  too  well  established  in  this  state 
to  be  questioned  at  the  present  time.  With- 
out doubt,  according  to  the  weight  of  author- 
ity, a  municipality  is  not  responsible  for  neg- 
ligent Injuries  to  penons  or  property  com- 
mitted by  members  of  a  fire  department 
when  engaged  in  woiic  pertaining  exclusively 
to  the  extinguishment  of  fires."  Under  this 
concession,  which  is  undoubtedly  the  law,  the 
citation  of  cases  in  tiUs  court  or  any  other 
jurisdiction  Is  unnecessary. 

Coonsel  for  both  sides  have  shown  great 
diligence  in  examining  and  citing  cases,  not 
so  much  for  the  purpose  of  stating  the  law 
as  of  finding  facta  similar  to  those  in  this 
case,  and  thus  showing,  the  one  that  it  is 
within,  and  the  other  that  it  is  without,  the 
rule.  The  question  becomes  one  of  fact. 
The  court  found,  and  so  instructed  the  lury, 
that  this  hydrant  had  never  been  used  for 
any  other  than  fire  purposes;  that  no  water 
had  ever  t>een  sold  by  the  city  or  used  by  It 
toe  any  other  purpose  than  for  die  extinguish- 
ing of  fires;  that  the  sole  object  of  opening 
and  flushing  this  hydrant  was  for  the  purpose 
of  removing  sticks  and  stones  which  might 
have  accumulated  or  been  put  there,  so  that 
In  case  of  flie  its  use  would  not  be  obstruct- 
ed. It  was  immaterial  that  these  flremen 
<q)ened  and  flushed  other  hydrants  in  the  city 
for  other  purposes,  such  as  purifying  the  wa- 
ter, or  that  they  rendered  that  service  for 
the  city  or  board  of  pnblic  works  at  the  same 
time  that  they  were  flushing  the  hydrants 
nsed  exclusively  for  fire  protection.  It  was 
also  immaterial  for  what  purpose  oQier  hy- 
drants were  used.  All  such  testimony  was 
therefore  properly  excluded.  There  was  no 
evidence  Introduced  showing  that  this  hy- 
drant had  been  nsed  for  other  purposes,  and 
no  testimony  offered  for  that  purpose  was 
excluded. 


The  city  had  no  pecuniary  Interest  In  estab- 
lishing or  maintaining  this  hydrant  It  re- 
ceived no  compensation  for  Its  use.  It  was 
maintained  entirely  by  taxation  upon  the 
entire  city,  and  its  use  was  for  the  sole  ben- 
efit of  the  city.  It  was  constructed,  main- 
tained and  used  In  a  governmental  capacity. 
Welsh  V.  Rutiand,  56  Vt  228,  48  Am.  Rep. 
762;  Edgerly  v.  Concord,  62  N.  H.  8,  13  Am. 
St  Rep.  533;  Fisher  v.  Boston,  101  Mass.  87, 
6  Am.  Rep.  196. 

2.  This  action  cannot  be  maintained  under 
the  statutory  liability.  The  street  was 
paved,  was  in  good  condition,  and  reasonably 
safe  for  travel.  Its  condition  had  nothing 
to  do  with  the  accident  The  sole  cause  of 
the  accident  was  the  sudden  flow  of  the 
water,  which  frightened  the  horse. 

Judgment  afllrmed. 

MONTGOMERY  and  HOOKER,  JJ.,  con- 
curred. 

OSTRANDBR,  J.  I  concur  in  affirming 
the  judgment  upon  the  ground  that  the  peri- 
odical inspection  and  flushing  of  hydrants, 
which  was  being  conducted  at  the  time  the 
plaintiff  was  Injured,  was  undertaken  and 
supervised  by  the  officers  and  agents  of  the 
fire  department  pursuant  to  the  duty  to  see 
that  the  hydrants  were  in  proper  condition 
to  be  used  in  case  of  fire,  in  the  performance 
of  which  du^  they  acted  as  independent  pub- 
lic officers.  I  do  not  think  the  testimony 
shows — and.  If  it  did,  it  would  be  entirely  im- 
material— ^that  the  city  had  no  pecuniary  In- 
terest in  establishing  and  mahitainlng  the 
particular  hydrant  received  no  compensation 
for  Its  use,  and  that  it  was  constructed,  main- 
tained, and  used  in  a  governmental  capacity. 
The  water  system  of  the  city  of  Grand  Rap- 
ids is  a  single  system,  constructed,  owned, 
and  operated  by  the  city  in  Its  private,  proprie- 
tary capacity.  The  testimony  discloses,  and 
it  Is  matter  of  common  knowledge,  that  such 
use  may  be  made  of  the  system,  and  of  each 
hydrant  In  the  system,  as  convenience  or  ne- 
cessity may  require.  It  could  not  be  well  said 
that  the  same  men,  under  the  same  direction, 
acting  for  the  same  purpose,  were  independ- 
ent public  officers  when  flushing  one  hydrant, 
and  servants  and  agents  of  the  city  when 
flushing  the  hydrant  next  in  line,  because  < 
the  city  derived  a  revenue  from  one  hydrant 
and  none  from  the  other.  A  certain  control 
over  the  system,  or  over  parts  of  it  for  cer- 
tain purposes.  Is  given  to  the  flre  department 
of  defendant  city,  ^s  it  is  In  most  if  not  all, 
cities  owning  a  system  of  waterworks.  The 
distinction  between  the  uses  of  the  system 
made  by  the  servants  and  agents  of  the  clt3 
and  the  uses  made  by  the  flre  department  as 
well  as  the  doctrine  of  the  responsibility  of 
the  city  for  the  proper  erection  and  main- 
tenance of  a  dty  water  system  as  a  whole, 
have  been  often  stated  by  the  courts.  See 
cases  cited  by  Mr.  Justlcs  Grant,  and  also 
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Aldrlch  V.  Tripp  (City  of  Providence),  11  B. 
I.  141,  2S  Am.  Rep.  434;  Aschoff  ▼.  City  of 
ETansYllIe  (ind.  App.)  72  N.  E.  273;  Chicago 
V.  Selz.  104  lU.  App.  376;  Id.,  202  lU.  545,  67 
N.  B.  386;  Esberg-Gunst  Cigar  Co.  ▼.  City  of 
Portland  (Or.)  55  Fac.  961,  43  L.  R.  A.  436, 
75  Am.  St  Rep.  651. 

BliAIR,    J.,    concurred    with    OSTRAN- 
DBR,  3. 


JARRAIT  T.  PETERS. 
(Supreme  Court  of   Michigan.    July  9,   1906.) 

1.  Landlobd  and  TiNAinv-PAiLtm*  or  Lbs- 
sob  TO  GiTK  POSSKBSIOH— llKABTTBE  OF  DAM- 
AGES. 

The  meaanre  of  damages,  where  a  lessor 
fails  to  give  possession  of  the  leased  premises,  is 
the  difference  between  the  actual  yalne  and  the 
rent  reserved. 

[Ed.  Note. — ^SVnr  cases  in  point,  see  vol.  82, 
Cent.  IHg.  Tjandlord  and  Tenant,  f  453.] 

2.  SaICK— INTEBRUPTED     BUSINESS— BVIDBRCB. 

Where  defendant  leased  premises  used  for 
carpet  cleaning  and  weaving  to  plaintiff,  the 
fact  that,  prior  to  the  commencement  of  the 
term,  he  permitted  plaintiff  to  bring  certain  tools 
and  his  desk  to  the  premises  and  use  some  of  the 
machinery  and  defendant's  horse  and  wagon 
when  defendant  was  not  using  the  same,  plain- 
tiff paying  a  certain  price  for  such  nse,  did  not, 
on  defendant's  subsequent  refusal  to  give  plain- 
tiff possession  under  the  lease,  bring  the  case 
within  the  rule  that,  where  the  business  of  the 
lessee  has  been  interrupted,  he  may  recover  of 
the  lessor  as  damages,  in  addition  to  the  dif- 
ference between  the  actual  rental  value  of  the 
premises  and  the  rent  reserved,  his  prospective 
profits  arising  during  the  term. 

Error  to  Circuit  Court,  Wayne  County; 
Henry  A.  Mandell,  Judge. 

Action  by  George  H.  Jarrait  against  Louis 
M.  Peters.  Judgment  for  plaintUT,  and  de- 
fendant brings  error.    Reversed. 

Argued  before  McALVAY,  BLAIR,  08- 
TRANDER,  HOOKER,  and  MOORE,  JJ. 

Thomas  Hislop,  for  appellant.  Van  ZUe 
&  Brownson,  for  appellee. 

McALVAT,  J.  This  is  an  action  for  dam- 
ages brought  by  plaintiff  against  defendant 
for  refusal  to  give  possession  of  certain 
premises  leased  by  plaintiff  for  the  term 
of  two  years.  On  October  13,  1903,  these 
parties  entered  into  a  certain  contract  in 
writing  for  leasing  certain  premises  belong- 
ing to  defendant  used  for  the  purpose  of 
carpet  cleaning  and  carpet  weaving,  together 
with  the  tools,  machinery,  and  appliances 
connected  therewith,  for  the  rent  of  $1,200 
for  the  term  of  two  years  from  and  after 
Jantiary  5,  1904;  $50  to  be  paid  on  the 
execution  of  the  lease,  and  $50  on  February 
5, 1904,  and  a  like  sum  on  the  5th  day  of  each 
month  thereafter  during  the  term  of  the 
lease.  Plaintiff  paid  $25  and  gave  his  note 
for  $25  when  the  lease  was  executed.  Privi- 
lege was  given  to  plaintiff  to  purchase  the 
entire  property  for  $3,000.  On  October  19, 
1903,  plaintiff,  having  lost  his  employment 


by  reason  of  the  fact  that  he  intended  going 
into  business,  brought  his  tools  and  desk  to 
defendant's  premises  and  was  p«-mltted  by 
defendant  to  remain  and  use  some  of  the 
machinery,  and  horse  and  wagon,  when  de- 
fendant was  not  using  the  same,  and  to  pay 
a  certain  price  for  such  use.  This  arrange- 
ment was  Independent  of  the  leasing  in  dis- 
pute. It  did  not  amoimt  to  a  possession  and 
control  of  the  premises.  It  was  simply  an 
accomihodatlon  or  license  revokable  by  de- 
fendant at  any  time.  Plaintiff  remained 
there  under  this  arrangement  doing  work  for 
himself  until  December  18th,  following, 
when  defendant  told  him  to  quit  and  refused 
to  allow  him  (he  use  of  the  place  afterwards. 
On  January  5,  1904,  plaintiff  came  to  the 
place,  tendered  $25  to  make  the  balance  of 
the  first  payment,  and  demanded  possession 
under  his  lease,  which  defendant  refused. 
He  never  wait  into  possession  under  the 
lease.    He  at  once  brought  this  suit 

The  claim  of  defendant  Is  that  at  the  time 
of  making  the  lease  the  plaintiff  fraudulently 
represented  that  bis  brother  would  furnish 
him  the  money,  and  it  was  agreed  that  plain- 
tiff would  pay  defendant  the  sum  of  $500  for 
stock  on  hand,  horse,  wagons,  and  the  good 
will  of  the  business,  as  a  condition  precedent 
to  going  in  under  the  lease,  and  that  plain- 
tiff fraudulently  induced  defendant  to  exe- 
cute said  lease,  and,  not  fulfilling  this  agree- 
ment, was  refused  possession  tmder  the  lease. 
The  declaration  charges  that  the  damages 
for  which  suit  was  brought  arose  on  account 
of  defendant  refusing  to  deliver  possession  of 
the  property  leased  and  unlawfully  with- 
holding the  same  from  plalntifC  Under  the 
general  issue  defendant  gave  notice  of  the 
defense  above  outlined.  The  case  waa  tried 
before  a  Jury  and  resulted  in  a  judgmoit 
for  plaintiff. 

Numerous  errors  are  assigned  by  defend- 
ant. A  consideration  of  the  two  material 
errors  upon  which  defendant  mainly  relies 
will,  we  think,  dispose  of  the  case.  He  bases 
his  contention  that  the  judgment  should  be 
reversed  mainly  upon  the  ground  that  the 
court  erred  in  charging  the  Jury  that  they 
could  consider  and  allow  plaintiff  as  dam- 
ages in  this  case  bis  prospective  profits  that 
would  arise  In  the  two  years  out  of  this 
business.  It  is  well  settled  upon  antbority 
that  the  measure  of  damages  when  a  lessor 
falls  to  give  possession  of  the  leased  premi- 
ses is  the  difference  between  the  actual 
rental  value  and  the  rent  reserved.  1  Sedg. 
Dam.  (8tb  Ed.)  par.  185.  Mr.  Sedgwick 
says:  "If  the  business  were  a  new  one, 
since  there  could  be  no  basis  on  which  to 
estimate  profits,  the  plaintiff  must  be  con- 
tent to  recover  according  to  the  general 
rule."  The  rule  is  different  where  the  busi- 
ness of  the  lessee  has  been  interrupted.  Tay- 
lor ▼.  Cooper,  104  Midi.  72,  62  N.  W,  167. 
This  was  not  an  Interrupted  business,  as  the 
court  appeared  to  view  it  in  his  charge  when 
he  said :    "Tou  muat  determine  from  all  the 
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eyidence  whether  that  bnslnesB  Was  bo  es- 
tablished as  to  convince  you  or  any  reason- 
able body  of  men  with  reasonable  accuracy 
that  there  was  profit  In  that  business,  and. 
If  you  can  determine  from  that  experience 
of  his,  then  all  the  testimony  of  the  various 
persons  that  have  been  Introduced  here  to  tell 
yoa  what  the  probable  profits  would  be  be- 
comes proper  for  you  to  consider."  Also: 
"He  has  Introduced  evidence  which  would 
taii  to  show  what  his  profits  would  have 
been  daring  the  two  years."  Also:  "He  is 
entitled  to  the  profits  that  are  shown  by  the 
evidence  here  to  be  reasonably  probable  that 
be  would  have  made."  The  circumstances 
shown,  under  which  be  was  permitted  to  use 
aoine  of  the  machinery,  would  not  warrant 
treating  this  as  an  established  business  of 
plaintiff,  and  bring  the  case  wltbln  the  ex- 
ception to  the  general  rule  for  the  measure 
of  damages  above  given,  and  allow  recovery 
for  further  damages.  Errors  are  assigned 
upon  the  portions  of  the  charge  above  given. 
The  evidence  admitted  tending  to  show  the 
prospective  profits  plaintiff  might  have  made 
for  the  ensuing  two  years  should  therefore 
have  been  excluded  under  the  objections 
made  by  defendant,  and  the  jury  should  have 
been  instructed  that  the  plaintiff's  damages. 
If  any,  would  be  the  difference  between  the 
actual  rental  value  of  the  premises  and  the 
rent  reserved  In  the  lease.  The  theory  of 
defendant  as  to  fraud  was  submitted  under 
proper  Instructions. 

Other  errors  assigned  upon  the  Introduc- 
tion of  evidence  need  not  be  considered,  for 
the  reason  that  on  account  of  the  views  here- 
in expressed  these  questions  will  not  again 
arise. 

Judgment  is  reversed,  and  a  new  trial 
granted. 


HEBBLBTHWAITB  v.  DETROIT  UNITED 

RT. 
(Supreme  Court  of  Michigan.    July  9,  1906.) 

SniErET  RAn^BOAOS— INJTTBIES  TO  Tbavklebs— 

CoRTsruTrroBY  Neolioenck. 

Where  plaintiff,  having  stopped  his  horse 
and  looked  for  an  approaching  street  car  at  a 
point  where  he  could  see  75  to  100  feet  up  the 
track,  and  seeing  no  car,  proceeded  to  cross  the 
track,  he  whs  not  gnilty  of  contributory  negli- 
cence  as  a  matter  of  law  in  failing  to  again  stop 
bis  horse  to  look  for  a  car,  after  he  had  passed 
an  awning  on  an  adjoining  store  building  which 
obstructed  his  view,  and  when  his  horse's  feet 
would  liave  been  within  four  feet  of  the  rail  and 
the  horse's  head  within  two  feet  of  the  track, 
and  on  a  line  with  the  projecting  car  body. 

[£d.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Street  Railroads,  {{  214,  215.] 

Grant  and  Blair,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Wayne  County; 
Morse  Rohnert,  Judge. 

Action  by  John  Hebblethwalte  against  the 
Detroit  United  Railway.  From  a  judgment 
in  favor  of  the  defeudant,  plaintiff  brings  er- 
ror.   Reversed. 

108N.W.— 28 


Hastings  and  MuUett  streets,  in  the  city 
of  Detroit,  cross  each  other  at  right  angles; 
Hastings  running  north  and  south.  Hast- 
ings street  Is  50  feet  wide.  MuUett,  as  ap- 
pears from  the  plat  In  the  record,  is  a  little 
narrower.  Defendant's  track  runs  in  the 
center  of  Hastings  street  At  the  northeast 
comer  of  the  two  streets  Is  a  brick  store, 
built  close  to  the  street  lines.  It  has  a  win- 
dow on  MuUett  street  at  the  corner.  On 
Hastings  street  In  front  of  the  store  is  an 
awning  extending  5.8  feet  beyond  the  lot  line 
and  5.7  feet  above  the  sidewalk.  Attached 
to  the  lower  edge  of  the  awning  Is  a  fiap 
1£  feet  wide.  When  the  awning  Is  raised, 
one  approaching  Hastings  street  on  MuUett 
street  from  the  east  can  look  through  the 
windows  of  the  store  to  the  north  on  Hast- 
ings street  The  distance  from  the  east  rail 
of  the  track  to  the  outer  edge  of  the  awn- . 
lug  is  16.7  feet  Plaintiff  was  riding  west- 
erly on  Mullett  street,  on  the  north  half, 
but  near  the  center.  He  was  driving  a 
light  delivery  wagon  drawn  by  one  horse. 
The  awning  was  down.  He  testified  that 
he  stopped  as  be  approached  and  entered 
the  line  of  Hastings  street,  leaned  forward, 
looked  and  Ustened,  neither  saw  nor  heard 
a  car,  and  proceeded  to  drive  across;  that  he 
first  saw  the  approaching  car  when  about 
75  feet  distant;  that  the  forefeet  of  his  horse 
were  then  on  the  west  rail.  He  then  hur- 
ried his  horse  across,  but  the  roof  of  the 
car  struck  the  roof  of  Ills  wagon  about 
two  feet  from  the  hind  end.  He  was  thrown 
from  bis  wagon  and  injured.  He  alleges 
four  grounds  of  negligence:  (1)  Failure  to 
sound  the  gong;  (2)  an  unreasonably  high 
rate  of  speed ;  (3)  the  dangerous  nature  of 
the  crossing ;  (4)  the  inattention  of  the  motor- 
man  just  before  the  collision.  His  declara- 
tion alleges  that  he  "checked  his  horse  so 
that  the  same  came  almost  to  a  stop."  Some 
of  his  witnesses  testified  that  he  did  not 
stop,  but  simply  slowed  down,  while  one  tes- 
tified that  he  did  not  slow  up,  but  "jogged 
along  at  hia  usual  pace."  The  judge  foimd 
as  a  fact,  and  so  stated  to  the  jury,  that,  ac- 
cording to  plaintiff's  own  testimony,  the 
horse's  head  when  he  stopped  was  16Vi  feet 
from  the  east  rail,  and  in  that  position  plain- 
tiff could  look  up  Hastings  street  "as  far  as 
his  eyesight  would  reach."  He  testified,  bow- 
ever,  that  from  where  he  stopped  he  could 
look  up  the  street  only  about  75  or  100  feet 
The  judge  also  found  that,  when  approxi- 
mately 19  feet  from  the  east  rail,  plaintiff 
had  a  view  of  125  feet  up  the  street  The 
court  therefore  instructed  the  Jury  that  "the 
plaintiff  either  stopped  at  a  place  where  he 
could  not  have  seen  away  up  the  street,  or 
else  he  stopped  at  a  place  where  he  could 
not  see  as  the  law  requires;  and  there  was 
sufficient  space  between  the  rail  and  the 
place  where  he  could  see  and  be  safe  for 
him  to  see  and  act  cautiously,  as  a  prudent 
man   should   act   in   crossing   this   street" 
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The  defendant  gave  no  testimony,  and  tbe 
court  directed  a  verdict  upon  the  case  made 
by  the  plaintiff. 

Argued  before  GARPENTER,  O.  3^  and  Mo- 
ALVAT,  GRANT,  BLAIR,  MONTGOMERY, 
OSTRANDER,  HOOKER,  and  MOORE,  JJ. 

David  E.  Helneman,  for  appellant  Thom- 
as T.  Leete,  Jr.,  and  Pan!  B.  Moody,  for  ap- 
pellee. 

GRANT,  J.  (after  stating  tbe  facta).  The 
reciprocal  rights  and  duties  of  travelers  at 
the  intersection  of  streets  has  been  frequent- 
ly discussed  In  this  court  It  Is  the  duty  of 
the  motorman  to  watch,  and,  so  far  as  prac- 
ticable, keep  his  car  under  control.  On  the 
other  hand.  It  Is  the  duty  of  the  traveler 
to  be  alert.  He  Is  chargeable  with  notice 
that  the  street  cars  must  travel  at  a  higher 
rate  of  speed  than  ordinary  vehicles;  that 
they  are  heavy  and  cannot  stop  as  soon 
as  other  vehicles;  that  they  cannot  turn 
aside;  and  that  the  only  method  of  avoiding 
collisions  is  to  stop.  This  court  speaking 
through  my  Brother  MONTGOMERY,  said: 
"It  Is  incumbent  upon  the  driver  of  a  vehicle 
before  attempting  to  turn  across  the  track 
to  take  proper  means  of  ascertaining  wheth- 
er the  way  Is  clear,  and  this  Is  especially 
true  of  the  attempt  to  turn  across  tbe  track 
in  the  middle  of  a  block,  or  at  any  place 
other  than  a  regular  crossing."  Fritz  v. 
Railway  Ck)mpany,  105  Mich.  50,  62  N.  W. 
1007;  Hilts  V.  Foote,  125  Mich.  241,  84  N.  W. 
139;  McGee  v.  Railway  Co.,  102  Mich.  107, 
112,  60  N.  W.  283,  26  Ia  R.  A.  300,  47  Am.  St 
Rep.  607.  Plaintiff  was  familiar  with  the 
situation  and  the  danger.  He  had  driven 
dally  for  some  time  over  this  place,  and 
without  any  inconvenience  could  have  in- 
formed himself  of  the  approach  of  the  car. 
If  he  could  not  from  the  place  where  be 
stopped  see  the  car,  he  knew  that  the  motor- 
man  could  not  see  him.  If  lie  stopped  with 
his  horse's  head  a  few  feet  from  the  track 
and  the  motorman  saw  the  horse,  be  (the 
motorman)  would  have  been  justified  in  act- 
ing upon  the  belief  that  the  horse  would  not 
be  driven  across  until  his  car  had  passed. 
Plaintiff  produced  two  witnesses  as  to  the 
speed  of  the  car.  One  frankly  testified  that 
he  could  not  tell  the  speed,  but  that  the  car 
was  not  going  particularly  fast  The  other 
testified  that  It  was  going  pretty  fast  about 
20  miles  an  hour.  This  witness  was  riding 
a  bicycle.  The  street  was  rough.  He  was 
going  In  the  opposite  direction  to  the  car. 
He  met  and  passed  it  at  the  alley  midway 
of  the  block.  When  he  got  to  the  next  street, 
lie  heard  a  crash.  It  is  thus  clearly  demon- 
strated that  he  on  bis  bicycle  was  traveling 
at  the  same  rate  of  speed  as  was  the  car. 
He  testified  that  he  could  not  tell  how  fast 
he  was  riding,  but  that  it  would  be  Impos- 
sible for  him  to  ride  "on  that  rough  pave- 
ment to  exceed  10  miles  an  hour."  Under 
this  testimony  there  was  no  evidence  tliat 


the  car  was  going  at  an  unlawful  rate  of 
speed. 

No  negligence  can  be  imputed  t»  tbe  de- 
fendant on  account  of  tbe  dangerous  nature 
of  the  crossing.  It  Is  only  made  dangerous 
by  the  narrow  streets  and  the  erection  of 
buildings  upon  the  street  lines,  so  that  the 
traveler  must  approach  within  a  short  dis- 
tance from  the  track  before  he  can  look 
along  Hastings  street  and  see  approaching 
cars.  Hundreds  of  such  situations  occur  In 
the  streets  of  cities.  The  situation,  which 
Is  lawful,  imposes  greater  care  and  watch- 
fulness upon  travelers  in  controlling  vehicles 
as  well  as  street  cars.  At  the  Intersections  of 
streets  where  travel  Is  congested  policemen 
are  frequently  stationed  to  control  the  pas- 
sage of  vehicles  and  pedestrians.  Where  tlie 
travel  Is  not  congested,  every  traveler  and 
every  manager  and  driver  of  vehicles,  wheth- 
er drawn  by  horses  or  propelled  by  electric- 
ity, or  other  motive  power,  must  exercise 
due  care  and  watchfulness.  The  d^ree  of 
care  and  watchfulness  must  depend  upon 
the  conditions  surrounding  each  place. 
There  was  ample  room  for  plaintiff  In  tills 
case  to  stop  and  look  before  placing  bimBelf 
in  a  place  of  danger  by  attempting  to  cross 
the  track.  Had  he  done  so,  the  accident 
would  not  have  happened.  It  was  liis  duty 
to  do  so.  We  think  the  case  Is  ruled  by 
Merritt  v.  Foote,  128  Mich.  867,  87  N.  W. 
866;  Doherty  v.  Detroit,  etc.,  Ry.  Co.,  118 
Mich.  209,  76  N.  W.  877.  80  N.  W.  36,  and 
Hilts  V.  Foote,  supra.  See,  also,  Borschall 
V.  Detroit,  etc.,  Ry.  Co.,  115  Mich.  473.  73 
N.  W.  551. 

It  is,  however,  claimed  that  the  motorman 
at  the  time  the  plaintiff  was  upon  the  track 
was  for  the  moment  Inattentive  and  looking 
In  another  direction.  If  this  were  bo,  tliat 
would  not  excuse  the  act  of  the  plaintiff  in 
attempting  to  cross  the  track  In  front  of  tbe 
approaching  car.  Neither  would  the  failure 
of  the  motorman  to  sound  the  gong  excuse 
such  act  In  such  case  the  negligent  act 
of  each  would  have  contributed  to  tbe  ac- 
cident, and  neither  party,  if  injnred,  oonld 
recover  against  the  other. 

Judgment  should  be  affirmed. 

BLAIR,  J.  I  concur  in  tbe  result  reached 
by  Mr.  Justice  GRANT.  As  the  majority  are 
of  a  contrary  opinion,  I  do  not  express  my 
own  views  at  iengtli. 

MONTGOMERY,  J.  The  question  present- 
ed by  this  record  is  whether  tbe  plaintiff, 
having  stopped  his  horse  and  looked  for  an 
approaching  car  at  a  point  where  be  could 
see  75  to  100  feet  up  the  track,  was  aa  a 
matter  of  law  guilty  of  contributory  negli- 
gence in  falling  to  again  stop  his  borse  to 
look  for  an  approaching  car  after  be  had 
passed  the  projecting  awning  with  his  bug- 
gy, and  when  the  horse's  forefeet  would 
have  been  within  4  feet  of  the  rail  of  de- 
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fendant'g  tra(±  and  the  horse's  head  within 
2  feet  of  the  track  and  on  the  line  of  the 
projecting  car  body.  In  Ryan  v.  Railway, 
123  Mich.  597,  82  N.  W.  278,  the  plaintiff  be- 
fore crossing  the  track  looked  In  the  dlrec- 
tioii  from  which  the  car  approached,  and  saw 
no  car,  and  thought  that  was  far  enough 
to  look  to  make  the  attempt  to  cross  safe. 
In  an  opinion  in  which  the  distinction  be- 
tween steam  railroads  and  electric  street 
railways,  noted  in  Garrlty  v.  Street  Ry.,  112 
Mich.  369,  70  N.  W.  1018,  37  L.  R.  A.  529,  was 
again  stated,  it  was  held  that  the  question  of 
plaiutift  s  negligence  was  for  the  Jury.  That 
case  Blioald  'rule  this  case.  See  Bootii  on  St. 
Rys.  1304. 

The  Judgment  should  be  reversed,  and  a 
new  trial  ordered. 

CARPENTER,  C.  J.,  and  McALVAT,  OS- 
TRANDER,  HOOKER,  and  MOORBt  JJ.. 
concurred  with  MONTGOMERX,  J. 


WARREN  T.  PORTER  et  al. 
(Sapreme  Conrt  of  Michigan.    July  9,   1906.) 

1.  XeOUGENCK  —  IHJUKT     Fboh     Rurawat 
TKAM  —  CONCiniREHT  CAUBKB  —  PUEAOINQ  — 

Neoliqciicb  or  Sesvant. 

In  an  action  for  injuries  by  being  struck 
by  a  runaway  team,  the  declaration  allied  that 
defendants  negligently  pennitted  their  driver  to 
drive  a  spirited  team  on  the  streets  without  pro- 
viding a  proper  drawlioit  for  the  wagon,  so  that 
the  same  readily  gave  way  and  permitted  the 
horses  to  escape :  that  defendants  were  negligent 
in  permitting  the  team  to  be  driven  on  a  fre- 

Suently  traveled  street  by  an  inexperienced 
river,  in  permitting  the  team  to  be  driven  near 
street  ears,  and  that  the  driver  was  negligent 
in  the  same  respect;  that  the  driver  was  negli- 
gent in  driving  one  horse,  as  to  which  he  had 
been  warned,  next  the  street  car,  "by  reason  of 
which  negligence"  the  driver  "lost  control  of 
them,  and  by  reason  of  said  defective  coupling 

£in  giving  way  caused  them"  to  run  away,  etc. 
Teld  that,  of  the  acts  of  negligence  charged,  only 
the  driving  of  the  spirited  horses  near  street 
cars,  causing  them  to  run  away,  breaking  from 
tlie  wagon  ^  reason  of  the  defective  pin,  could 
be  claimed   to  be  concurrent. 

2.  Sakb— Vabiance. 

In  an  action  for  injuries  by  being  struck  by 
defendants'  runaway  team,  proof  was  admitted 
as  to  the  character  of  the  team,  as  to  the  driver, 
and  his  driving  one  of  the  horses  next  a  street 
car  after  l>eing  warned  not  to  do  so.  A  defective 
bolt  in  the  wagon  was  also  claimed  to  have  con- 
tributed to  the  runaway,  but  it  appeared  that 
the  wagon  belonged  to  another  company,  for 
which  defendants  were  working.  Tlie  conrt 
held  that  recovery  could  be  had  only  on  the 
ground  of  negligent  driving,  and  not  because  of. 
the  defective  pin.  Held,  that  defendants  could 
not  complain  that  concurrent  negligence  in  driv- 
ing and  in  the  use  of  the  bolt  were  alleged,  and 
both  not  proved. 

3.  Saitb— TJnnecessabt  Aixboation. 

In  an  action  for  injuries  by  being  struck 
by  defendants'  runaway  team  the  declaration  al- 
leged negligence  in  permitting  the  driving  of 
the  team  without  a  proper  drawbolt,  in  permit- 
ting the  team  to  be  driven  In  a  frequented  street 
near  street  cars  by  an  incompetent  employe,  in 
the  employe's  so  driving  the  team,  and  in  his 
driving  one  horse  known  to  be  spirited  next  the 
street  car.    Held  that,  if  any  negligent  act  of 


defendants  charged  resnlted  In  the  injuries, 
plaintiff  could  recover,  though  other  acts  char- 
ged, were  not  proved,  or  were  not  negligent, 

4.   SaMX— EVinKRCS— ADMiaSIBIUTT. 

Where,  in  an  action  for  injuries  received  by 
being  struck  by  defendants'  runaway  team, 
plaintiff  alleged  negligence  in  permitting  the 
use  made  of  the  team,  and  in  defendants'  servant 
driving  it  near  a  street  car,  evidence  was  ad- 
missible that  a  servant  who  purchased  the  team 
two  years  before  was  informed  by  the  seller  that 
they  had  once  mn  away,  as  the  seller  had  been 
informed  by  their  former  owner. 
B.  Mabteb  and  Skbvant  —  Injubt  to  Thibd 
Person— Neolioence   of    Sebvant — Pboxi- 

MATE   Cause— INSTBUCTIONS. 

In  an  action  to  recover  for  injuries  by  be- 
ing struck  by  defendants'  mnaway  team,  plain- 
tiff alleged  negligence,  in  that  an  incompetent 
employs  drove  the  team  near  the  street  cars. 
The  court  charged  that  plaintiff  must  show  that 
the  accident  was  caused  by  the  negligence  com- 
plained of,  and  that  such  negligence  resulted 
from  defendants'  want  of  care;  that  plaintiS 
could  recover  if  the  runaway  was  caused  by 
fright  by  reason  of  the  team  being  on  the  wrong 
side  of  the  car  track,  provided  the  driver  shoula 
have  known  that  such  position  was  dangerous, 
but  there  could  be  no  recovery  if  the  action  was 
caused  by  the  giving  way  of  a  coupling  pin  (for 
which  the  court  deemed  defendants  not  liable) : 
that  it  was  not  essential  to  prove  all  the  arts  of 
negligence  alleged;  that  in  employing  the  driver 
and  for  his  acts  defendants  were  only  bound  to- 
exercise  the  care  of  an  ordinarily  prudent  maO' 
under  like  circumstances.  In  charging  that,  iC 
the  accident  was  caused  by  the  failure  of  the 
driver  to  exercise  ordinary  care,  plaintiS  could 
recover,  the  jury  were  again  cautioned  not  ta 
forget  the  instruction  as  to  the  coupling  pin. 
The  burden  was  placed  on  plaintiff  of  establish- 
ing negligence  by  a  preponderance  of  the  evi- 
dence, and  the  presumption  stated  as  to  the  ex- 
ercise  of  due  care  by  defendants  in  the  employ- 
ment  of  a  driver.  Hdd  to  properly  submit  the 
Issues  of  negligence  and  of  proximate  cause. 

Error  to  Circuit  Court,  Ingham  Connty; 
Howard  Wiest.  Judge. 

Action  by  William  A.  Warren,  an  Infant, 
against  Edgar  S.  Porter  and  others.  Judg- 
ment In  favor  of  plaintiff,  and  defendants 
bring  error.    Affirmed. 

Argued  before  McALVAT,  ORANT.BIiAIB, 
MONTGOMERY,  and  HOOKER,  JJ. 

Thomas,  Cummins  &  Nichols,  for  appel- 
lants. Frank  L.  Dodge  (Black  &  Reasoner, 
of  counsel),  for  appellee. 

McALVAT,  J.  Plaintiff,  by  his  next 
friend,  brought  suit  against  defendants  for 
damages  for  personal  Injuries  received  on 
account  of  negligence  of  defendants.  Plain- 
tiff, a  boy  eight  years  old,  was  riding  on. 
the  rear  of  a  wagon,  by  permission  of  the- 
driver,  along  one  of  the  streets  of  Lansing. 
A  team  of  horses  and  driver  of  defendants 
was  hauling  lumber  by  the  day  for  certain 
parties  from  a  freight  car  at  the  railroad  to 
the  mill  of  said  parties,  nslng  their  wagons. 
On  April  20,  1904,  this  team  was  driven 
during  the  forenoon  by  John  Polhemus,  a 
driver  who  had  charge  of  said  team  for  the 
two  years  they  had  been  owned  by  defend- 
ants, and  had  driven  them  most  of  that 
time.  In  the  afternoon  of  that  day  this  team 
by  direction  of  defendants'  foreman  was  tunt- 
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ed  over  to  Arthnr  BoHon  to  be  driven  by  btm. 
Foltaemua  hitched  up  tbe  team  and  turned 
It  over  to  Bolton,  telling  him  to  keep  the 
off  horse  away  from  the  street  car.  Bolton, 
with  another  man,  started  from  the  car 
which  they  were  unloading,  with  a  load  of 
about  2,000  feet  of  hemlock  lumber,  drove 
In  from  the  north  side,  and  turned  into  the 
street  upon  which  the  street  car  track  was 
located,  crossing  to  the  south  side  of  the 
tra<ft  and  driving  west  Bolton  sat  upon  the 
left  Bide  of  the  load,  driving,  when  an  elec- 
tric car  approached.  The  off  horse  was  next 
to  the  car  track.  The  driver  stopped  the 
team  to  let  tbe  car  pass.  This  horse  became 
very  much  afraid  of  the  car.  He  shied  and 
crowded  against  the  other  horse.  In  plung- 
ing and  jumping  the  team  became  detached 
from  the  wagon,  pulling  tbe  driver  off  from 
the  load.  They  got  aWay  from  the  driver, 
and  ran  west  Coming  from  behind  to  tbe 
wagon  on  which  plaintiff  was  riding,  and 
going  In  tbe  same  direction,  the  horses  ran 
one  on  each  side  of  it  bringing  tbe  evener 
to  which  they  were  attached  violently  against 
the  plaintiff,  crushing  one  of  his  legs,  which" 
afterwards  required  amputation. 

At  the  close  of  tbe  plalntifTs  case  a  motion 
was  made  by  defendants  for  the  direction  of 
a  verdict  in  their  favor  for  the  reason: 
That  plaintiff's  proofs  did  not  tend  to  show 
negligence  on  tbe  part  of  defendants,  and 
that  the  declaration  alleged  defendants  to 
have  been  negligent  In  four  particulars:  (1) 
That  defendants  knowingly  employed  an  in- 
competent driver.  (2)  That  the  team  was  so 
afraid  of  street  cars,  fractious  and  unman- 
ageable that  It  was  negligence  to  permit  them 
to  be  driven  on  streets  where  street  cars 
were  operated.  (3)  That  the  driver  was  care- 
less in  his  manner  of  driving  on  tbis  occasion. 
(4)  The  use  of  an  InsufBclent  and  unsafe 
drawbolt.  That  no  recovery  could  be  had  un- 
less the  four  concurrent  acts  of  negligence 
averred  in  the  declaration  were  proved. 
That  from  the  declaration  and  opening  state- 
ment of  plaintiff's  case  it  appeared  the  injury 
occurred  by  reason  of  the  concurrence  of 
negligent  driving,  and  the  negligent  use  of 
a  weak  and  unsuitable  drawbolt,  and  both 
these  acts  had  not  been  established.  This 
motion  was  denied,  and  defendants  proceeded 
with  their  proofs.  The  same  motion  was 
made  and  denied  at  the  close  of  the  case. 
The  case  was  submitted  to  tbe  Jury,  and 
plaintiff  recovered  a  substantial  verdict  Tbe 
errors  relied  upon  are  based  upon  the  re- 
fusal of  the  court  to  grant  this  motion,  tbe 
admisslcm  of  evidence,  refusal  to  give  re- 
quests, and  certain  portions  of  the  charge 
of  the  court 

Tbe  record  shows  that  the  claim  of  defend- 
ants in  the  argument  of  said  motion  raised 
tbe  question  as  to  whether  these  allegations 
are  charges  of  concurrent  acts  of  negligence 
dependent  upon  each  other.  Of  the  several 
acts  of  negligence  charged  it  is  clear  that 
but  two  of  them  can  be  claimed  to  have  been 
alleged  as  concurrent    Tbe  others  are  sepa- 


rate and  distinct  allegations  of  negligence. 
The  two  referred  to  are  the  allegation  of 
negligence  in  driving  tbis  team  of  nervous, 
spirited  horses  near  passing  street  cars,  which 
caused  them  to  become  frightened  and  run 
away,  breaking  from  tbe  wagon  to  whicb 
they  were  hitched  by  reason  of  a  defective 
coupling  pin.    It  will  be  well  to  consider  what 
the  declaration  charged  as  negligence  upoa 
which  recovery  was  predicated.    It  was  in 
two  counts,  in  which  the  allegations  of  the 
concurrent  acts  of  negligence  do  not  mate- 
rially differ.    Tbe  acts  of  negligence  charged 
In  the  second  count  are  as  follows:    "Yet 
notwithstanding  the  premises,  the  defendants, 
unmindful  of  the  rights  of  the  public,  especial- 
ly In  this  Instance,  to  wit  the  plaintiff,  did 
negligently  permit  one  of  Its  employes,  to 
wit  said  Bolton,  to  drive  said  team  of  horses 
on  the  streets  in  the  said  city  without  first 
providing  a  suitable  and  proper  pin  for  con- 
necting tbe  evener  to  tbe  tongue  of  the  wagon 
to  which  said  team  of  horses  were  attached 
and  driven  on  said  20tb  day  of  April,  said 
pin  and  coupling  then  and  tiiere  used  being 
of   a   weak   and  unsuitable  character  and 
strength  to  draw  a  large  load  of  lumber  or 
other  material,  the  pin  making  said  coupling 
being  one-half  inch  or  less  in  diameter,  so 
that  the  same  readily  gave  way  and  pe^ml^ 
ted  said  team  of  horses  to  more  readily  es- 
cape and  become  detached  from  said  wagon 
and  run  away,  as  in  this  InBtance^  at  the 
time  and  place  and  on  the  date  aforesaid; 
that   said    defendants    were   grossly   negli- 
gent in  permitting  said  team  to  be  driven  on 
Franklin  avenue,  it  being  one  of  the  princi- 
pal and  most  frequently  traveled  streets  or 
avenues  in  said  city,  by  said  Bolton,  who 
was  inexperienced  with  said  team   and  In- 
capable and  Incompetent  of  driving  them  with 
due  and  proper  regard  for  the  care  and  safe- 
ty of  the  public,  to  wit  the  plaintiff;  that 
defendants  were  negligent  In  permitting  said 
team  of  horses  to  be  drlvai  where  street 
cars  pass  and  repass  on  said  avenue  at  the 
time  and  place  aforesaid;   that  defendants, 
their  servants,  and  employes  were  negllgoit 
and  unmindful  of  their  du^  to  tbe  public  and 
public  safety  in  undertaking  to  drive  said  team 
of  horses  on  said  20th  day  of  April  uiwn  said 
avenue,   where   street   cars  were   then    and 
there  being  operated;   that  the  said  defend- 
ants by  its  employ^,  to  wit  aald  Bolton. 
were  grossly  and  recklessly  negligent  in  at- 
tempting to  drive  said  Rob  horse  on  the  off 
or  inside  and  next  to  said  street  cars  operat- 
ed as  aforesaid,  by  reason  of  which  negligence 
both  of  said  horses  became  and  were  greatly 
frightened,  so  that  the  driver,  aald  Bolton, 
lost  control  of  them,  and  by  reason  of  said 
defective   coupling   pin   giving  way  caused 
them  to  readily  break  away  from  the  wagon 
to  which  they  were  bitched  and  run  away 
as  aforesaid.    •    •    •  " 

Proof  was  admitted  as  to  tiie  dtaract^  of 
this  team,  as  to  the  driver,  Bolton,  and  how 
he  bandied  tbe  team  after  the  caution  by 
the  regular  driver:  that(he£i088ed  the  track 
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«nd  drove  on  the  left-hand  side  with  this 
horse,  Rob,  near  the  passing  street  car.  It 
appeared  In  the  case  that  this  wagon,  to- 
gether with  the  conpllox  plBt  belonged  to  the 
RIkerd  Lumber  Company,  for  which  defend- 
ants' team  and  driver  were  working  that  day 
hauling  lumber,  and  the  court  held  that  the 
negligence  as  to  the  unsafe  coupling  pin  was 
not  the  negligence  of  defendants,  and  could 
not  be  charged  to  them,  and.  If  Injury  was 
shown  to  be  caused  by  the  claimed  negli- 
gence In  driving  and  handling  the  team  by 
defendants'  driver,  such  negligence  would 
be  the  proximate  cause;  that  If  the  Injury 
was  not  caused  1^^  such  negligence  merely, 
but  was  caused  by  the  defective  coupling  pin, 
plaintiff  could  not  recover.  This  view  of  the 
trial  jndge,  upon  which  the  case  was  finally 
submitted  to  the  Jury,  was  one  of  which  de- 
fendants cannot  complain.  There  was  no 
error  In  refusing  to  direct  a  verdict  for  de- 
fendants. It  was  not  necessary  for  plaintiff 
to  prove  all  the  acts  of  negligence  alleged. 
If  any  negligent  act  of  defendants  Is  charged 
which  resulted  In  the  injury  to  plaintiff  he 
Is  entitled  to  recover,  although  the  declara- 
tlon  may  have  charged  other  acts  of  defend- 
ants as  negligent  which  are  not  proven,  or 
which  may  not  in  law  be  negligent  Smith 
V.  Railroad  Co.,  100  Mich.  163,  68  N.  W.  651, 
43  Am.  St  Rep.  440. 

There  is  but  one  assignment  of  orror  as  to 
the  admission  of  evidence,  and  It  related  to 
the  testimony  admitted  relative  to  a  state- 
ment made  to  Folhemus,  who  purchased  the 
team  for  defendants,  by  the  man  who  was 
selling,  that  they  had  run  away  once,  as  be 
had  been  Informed,  by  Uie  former  owner. 
It  is  objected  to  as  too  remote.  It  bore  upon 
the  character  of  the  team  and  tended  to  show 
notice  to  the  defendants  of  the  care  and 
caution  necessary  to  be  exercised  in  using 
them.    We  do  not  think  this  was  error. 

The  remaining  errors  assigned  relate  to 
the  refusal  of  the  court  to  give  certain 
charges  as  requested  by  defendants,  and  to 
portions  of  the  charge  as  given.  The  second, 
fourth,  and  tenth  reqnests  to  charge  relate 
to  the  contention  that  plaintiff  relied  upon 
concurrent  dependent  acts  of  negligence 
which  were  not  proved.  This  has  already 
been  considered  in  sustaining  the  action  of 
the  court  in  not  directing  a  verdict  for  de- 
fendants. The  charge  of  the  court  upon  the 
questions  of  negligence  In  this  case,  so  far 
as  it  Is  necessary  to  here  give  it  was  as  fol- 
lows: "•  •  •  Now  for  the  plaintiff  to 
recover  in  this  case  it  Is  necessary  for  the 
proofs  to  show  that  the  accident  was  caused 
by  the  negligence  complained  of,  and  that 
the  negligence  complained  of  resulted  from 
a  want  of  proper  care  on  the  part  of  the 
defendants.  When  you  come  to  consider  the 
evidence  In  the  case  upon  the  question  of 
whether  the  negllg^ence  complained  of  has 
been  established,  yon  will  consider  all  of 
the  evidence,  and  you  will  draw  reasonable 
Inferences  tmta  the  evidence.    You  will  keep 


in  mind  that  In  order  for  the  plaintiff  to  re- 
cover, you  must  be  satisfied  of  those  elements 
necessary  to  establish  his  case  as  pointed 
out  by  the  court  and  that  he  has  established 
all  of  those  elements  by  what  is  known  in 
the  law  as  a  preponderance  of  evidence. 
•  •  •  Now,  gentlemen,  what  caused  this 
team  to  become  unmanageable?  What 
caused  It  to  get  away  from  the  drlvo-T  Was 
It  from  fright  caused  by  the  street  car  be- 
cause of  the  fact  that  the  driver  was  on  the 
south  side  of  the  track  instead  of  upon  the 
north  side?  Was  that  the  reasouT  If  It  was, 
and  you  find  further  from  the  evidence  that 
the  driver  knew  or  should  have  known  from 
his  acquaintance  with  the  team  that  by  driv- 
ing them  upon  that  side  of  the  street  they 
would  become  frightened  and  might  get  away 
from  him,  then  actionable  negligence  has 
been  shown  on  the  part  of  the  defendants. 
Was  It  by  the  fright  caused  by  the  street  car 
or  was  It  because  of  the  giving  away  of  the 
pin  that  held  the  evener  to  the  tongue.  If, 
as  I  said  before  it  vras  the  fright  caused  by 
the  street  car  that  caused  them  to  run  away 
and  get  beyond  the  control  of  the  driver, 
then  that  would  be  negligence,  provided  the 
driver  knew  or  should  have  known  that  he 
had  no  business  to  be  upon  that  side  of  the 
street  because  the  horses  would  be  afraid 
of  the  cars  and  an  ordinarily  prudent  man 
would  not  have  gone  where  he  did  that  day. 
But  if,  on  the  other  hand,  the  accident  was 
not  caused  merely  because  of  the  fright  but 
was  caused  by  the  giving  away  of  the  pin 
that  held  the  evener  to  the  tongue,  then, 
gentlemen  of  the  Jury,  actionable  negligence 
has  not  been  shown  against  the  defendants 
In  this  case.  •  •  ♦  If  the  accident  was 
caused  by  some  of  the  acts  of  negligence  al- 
leged and  the  proof  shows  that  the  act  was 
the  result  of  defendants'  negligence,  then  the 
defendants  are  to  be  held  responsible.  The 
fact  that  causes  are  alleged  for  the  accident 
that  the  proofs  show  did  not  cause  it  does 
not  defeat  plaintiff's  right  if  some  one  of 
the  causes  alleged  has  been  proven  to  have 
caused  it  It  the  acts  proved  did  not  alone 
cause  the  accident  or  you  are  unable  to  say 
from  the  evidence  and  the  preponderance  of 
It  tliat  they  did,  then  plalntifTs  case  fails. 
The  plaintiff  must  establish  the  fact  that  the 
accident  was  the  result  of  the  acts  of  negli- 
gence complained  of  or  some  one  of  them, 
and  If  you  are  unable  to  find  that  the  acci- 
dent was  caused  by  the  acts  complained  of 
or  some  one  of  them  for  which  defendants 
are  responsible  then  the  plaintiffs  case  fails. 
In  employing  this  driver  and  for  bis  acts  the 
defendants  were  not  bound  to  take  such  care 
as  would  preclude  all  possibility  of  accident, 
that  Is  not  the  rule.  No  higher  degree  of 
care  could  be  expected  from  the  driver  than 
would  have  been  expected  from  the  owners 
of  the  team,  and  had  they  themselves  been 
in  charge  of  It  the  rule  would  be  and  the 
rule  Is  that  they  would  be  bound  to  exercise 
the  care  that  an  ordinarily  prudent  man. 
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would  be  expected  to  nse  under  like  circum- 
stances. •  *  •  At  the  request  of  the  plain- 
tiff in  this  case  I  charge  you  as  follows:  The 
plaintiff  claims  to  recover  damages  for  an  In- 
jury caused  by  the  negligence  of  defendants' 
serTant,  Arthur  J.  Bolton.  I  charge  you 
that,  if  the  accident  In  question  was  due  to, 
and  In  consequence  of,  the  failure  of  said 
Bolton  to  exercise  ordinary  care,  then  the 
plaintiff  can  recover  damages  done,  as  It  is 
conceded  that  at  the  time  of  the  accident  In 
question,  Bolton  was  in  the  employment  of  the 
defendants  and  in  driving  the  team  at  that 
time  he  was  in  this  discharge  of  his  duties 
as  the  defendants'  servant.  •  •  •  And 
you  are  not  to  forget  the  Instruction  I  gave 
j'ou  relating  to  the  pin  that  holds  the  evener. 
*  •  •  At  the  request  of  the  defendant  I 
charge  you  as  follows :  In  this  case  the  plain- 
tiff alleges  he  was  Injured  because  of  cer- 
tain negligent  acts  of  defendants.  The  bur- 
den is  upon  the  plaintiff  of  establishing  by  a 
preponderance  of  the  evidence  that  the  de- 
fendants were  negligent  In  the  particulars 
alleged  In  their  declaration  (or  some  of  them) 
and  that  such  negligence  was  the  proximate 
cause  of  the  Injury  to  plaintiff.  The  pre- 
sumption is  that  defendants  exercised  due 
care  In  the  employment  of  the  driver  Bolton. 
In  this  respect  as  In  all  others,  negligence 
must  be  proven  by  the  plaintiff.  Defendants 
are  not  required  to  introduce  evidence  to 
«how  carefulness  In  this  respect  until  the 
plaintiff  has  introduced  some  proof  tending 
to  show  lack  of  reasonable  care.  In  order 
to  support  an  allegation  of  negligence  in  the 
«mployment  of  an  Incompetent  or  unskillful 
driver,  plaintiffs  would  have  to  prove  by  a 
preponderance  of  the  proof  that  the  driver 
was  not  a  reasonably  competent  and  skillful 
'driver,  and  that  defendants  knew  such  to  be 
the  case  or  by  the  exercise  of  reasonable  care 
should  have  known  it." 

Plaintiff  claimed  to  recover  solely  on  the 
ground  of  the  negligence  of  defendants'  driv- 
er, Bolton,  and  upon  this  claim  the  case  was 
submitted  to  the  Jury  by  the  court  with  prop- 
er instructions  as  to  what  would  constitute 
such  negligence  and  that  such  negligence 
must  be  the  proximate  cause  of  the  Injury. 
The  charge  was  given  carefully  and  correct- 
ly stated  the  law  of  the  case.  The  requests 
to  charge  which  were  not  given  were  proper- 
ty refused.  They  were  either  covered  by 
the  main  charge  or  eliminated  from  the  case 
by  the  fact  that  the  negligence  relied  upon 
was  that  of  the  defendants'  driver. 

The  judgment  Is  afflrmed. 


GRIFFIN  V.  JACKSON  et  al. 

(Supreme  Court  of  Michigan.    July  9.  1906.) 

1.  Taxation— Tax  Deeds — Issuance  Befosb 
Expiration  of  Rbdexption   Pebiod— Va- 

IIDITT. 

A  tax  deed  Issued  before  the  ezpIratloQ  of 
the  period  for  redemption  is  void. 

lEd.  Note. — For  cases  in  point,  see  voL  45, 
Cent.  Dig.  Taxation,  S  1496.] 


2.  Saue— IiAFSK  OF  Redemftior  Pebiod— Ef- 
fect. 

A  tax  deed,  void  because  issued  before  th^ 

expiration  of  the  period  for  redemption,  is  not 

rendered  valid  by  the  expiration  of  the  period 

withont  redemption. 
[Ed.  Note. — For  cases  in  point,  see  vol.  45, 

Cent.  Dig.  Taxation,  §  1496.] 

8.  Same  — Gbaktee  in  Tax  Deed  — Notick— 

Statutes. 

A  grantee  in  a  valid  tax  deed  is  not  re- 
quired to  give  to  a  grantee  in  a  prior  void 
tax  deed  the  notice  required  by  the  statutes  be- 
fore  the  grantee  can  obtain  process  for  the  pos- 
session of  the  land. 

Etror  to  Circuit  Court,  Saginaw  County; 
William  O.  Gage,  Judge. 

Ejectment  by  Albert  A.  Griffin  against 
Andrew  B.  Jackson  and  another.  There  was 
a  Judgment  for  plaintiff,  and  defendants 
bring  error.    Afflrmed. 

Argued  before  McALVAY,  BLAIR,  OS- 
TKANDBR,   HOOKER,  and  MOORE,  JJ. 

W.  E.  Crane  (G.  W.  Davis,  of  counsel), 
for  appellants.  Albert  McGlatchey,  for  ap- 
pellee. 

HOOKER,  J.  The  plaintiff  brought  eject- 
ment, claiming  title  in  fee  to  the  £.  frac- 
tional ^  of  N.  W.  fractional  ^,  section  6, 
township  11  N.,  range  8  E.,  87.44  acres  of 
land.  The  defendant  has  appealed  from  an 
adverse  judgment  upon  a  directed  verdict. 
There  are  three  alleged  titles  Involved  In  this 
case,  which,  stated  chronologically,  are  as 
follows : 

First  The  original  title.  This  stood  In 
Andrew  Jackson  when  this  action  was  begun, 
as  grantee  of  Timothy  W.  Jackson,  who  was 
then  dead.  Andrew  Jackson's  title  was  taken 
subject  to  a  land  contract  previously  given 
by  'rimotliy  Jackson  to  Dennis  Beebe. 

Second.  Allen's  tax  titla  The  land  was 
regularly  sold  at  tax  sales,  and  bid  in  to 
the  state,  for  the  taxes  for  the  following 
years,  viz. :  1891,  1892,  1893,  and  1894,  cov- 
ering the  entire  premises,  and  1895,  1896. 
1897,  covering  the  north  portion.  The  state's 
title  was  offered  for  sale  at  the  delinquent 
tax  sale  of  IvOl,  and  bid  In  by  Allen.  He  ob- 
tained a  tax  deed  for  the  same  on  August 
13,  1901,  from  the  Auditor  General.  In 
October,  1904,  he  quitclaimed  his  interest 
to  Paxson,  as  trustee  and  committee  of  Tim- 
othy W.  Jackson,  au  incomepteut 

Third.  Plaintiff's  title.  This  Is  based  <« 
taxes  assessed  in  1889  and  1890,  for  which 
all  of  the  land  was  bid  in  to  the  state, 
and  so  held  for  several  years.  These  sales 
were  afterward  canceled,  prior  to  the  time 
of  Allen's  purchase,  but  the  time  and  reason 
for  cancellation,  and  at  whose  Instigation 
it  was  done,  do  not  appear.  The  land  was 
afterwards  readvertlsed  being  included  in  a 
later  petition,  the  year  not  stated,  but  doubt- 
less of  the  year  1901.  A  decree  was  entered 
April  12,  1902,  and  the  lands  were  bid  In 
to  the  state  In  May  of  that  yqs^.  A  deed 
issued  to  him  July  1,  1903,  reciting  his  pur> 


Digitized  by  LjOOQ IC 


MIcb.) 


GRIFFIN  ▼.  JACKSON. 


439 


chase  from  the  Auditor  General  as  haTing 
occurred  on  August  2,  1902. 

The  meritorious  questions  seem  to  be:     (1) 
Whether  Allen's  title  was  such  as  to  be  avail- 
able against  the  plaintiff  In  ejectment;    (2) 
whether  plaintiff  made  the  requisite  proof 
of  the  service  of  statutory  notice.    The  plain- 
tiff's deed  Is  based  upon  the  latest  decree, 
though  It  includes  the  earlier  tax.    So  far 
as  the  record  shows,  the  proceedings  and  the 
deed  are  regular.    Defendant  seeks  to  show 
an  outstanding  title  in  Allen  or  Paxson.  as 
trustee  under  the  quitclaim  deed  from  Allen. 
To  avail  anything  the  deed  to  Allen  must 
<1)  have  conveyed  the  title  of  the  state; 
(2)  It  must  be  superior  to  the  later  deed. 
G?bat    Allen's    deed    was    Issued    several 
months  before  the  period  of  redemption  ex- 
pired  Is  snown  by  the  case  of  Monahan  v. 
Auditor  General  (Mich.)  98  N.  W.  1021.    It 
was  therefore  void  when  issued.    It  may  be 
said,  that  the  period  of  redemption  has  long 
since  expired,  and  that  it  should  be  treated 
as  having  conveyed  the  state's  interest,  and 
therefore  conclusive,  so  long  as  the  state  does 
not  question  It.    We  are  cited  to  no  authori- 
ty supporting  such  a  view,  and  do  not  dis- 
cover  that   appellee's   counsel    in    any   way 
allude  to  or  attempt  to  answer  plaintiff's 
brief  upon  this  question.    We  doubt  the  pro- 
priety of  such  a  holding.    The  Auditor  acted 
under  a  statute  without  any  discretion.    His 
act,  a  ministerial  one,  was  unauthorized,  be- 
cause   premature.    To   say   that   the   deed 
would  become  valid  by  lapse  of  time  would 
be  to  open  the  door  to  parol  proof  on  the 
question  of   attempts  to   redeem,   when,,  a 
deed  having  Issued,  the  Auditor  would  not 
be  likely  to  permit  redemption.    The  courts 
are  not  hasty  in  cutting  off  the  rights  of 
landowners  whose  lands  have  been  sold  for 
taxes,  and  we  are  of  the  opinion  that  this 
question  should  be  governed  by  the  usual 
policy.     Allen's  deed  being  void,  it  cannot  be 
used  to  show  title  in  another,  thereby  de- 
feating plaintiff's  claim.    If  It  be  said  that 
a  deed  can  now  be  issued,  It  is  without  force, 
as  ejectment  turns  on  legal,  not  equitable, 
titles.    Prior  to  the  time  that  Allen  bid  in 
the  premises,  the  sale  for  taxes  for  1889  and 
1890  against  the  land  was  readvertlsed  for 
such  years.    These   taxes   were   reassessed, 
and  plalntUTs  title  grows  out  of  such  a  re- 
assessment   If  It  Is  paramount  to  a  prior 
sale  for  the  later  tax,  the  Alien  title  becomes 
nnimportant.    Such  seems  to  be  the  rule  laid 
down  in  the  cases  of  Auditor  General  v.  Pat- 
terson, 122  MIcb.  S9,  80  N.  W.  884,  and  Au- 
ditor General   v.   Neuman,    135   Mich.   288, 
97  N.  W.  703;   Auditor  General  v.  Sherman, 
136  Mich.  161,  88  N.  W.  995 ;    Shultr  v.  Aud. 
Gen,    131   Mich.   676,   92   N.    W    417.    Nor 
can  it  be  held  that  the  plaintiff's  title  is 
invalid,  because  he  did  not  purchase  the  title 
covered   by    Allen's   void   deed.    The   state 
bad  sold  said  titles  to  Allen.    That  appears 
to  have  been  a  valid  transaction,  and  after 
expiration  of  the  right  of  redemption  Allen 


became  entitled  to  a  deed.  There  was  noth- 
ing due  to  the  state  upon  these  titles,  and 
plaintiff  was  therefore  under  no  obligation 
to  pay  such  taxes,  even  if  Allen  did  take 
a  deed  prematurely.  The  case  of  Auditor 
General  v.  Clifford  (filed  April  30,  1906)  107 
N.  W.  287,  is  distinguishable;  the  cancella- 
tion In  that  case  having  followed  the  pur- 
chase, while  In  this  case  it  preceded  Allen's 
purchase.  The  distinction  is  made  in  that 
case. 

This  makes  it  unnecessary  to  discuss  a 
number  of  questions  raised,  especially  that 
of  priority  of  deeds,  and  constrains  us  to  say 
that  upon  the  face  of  the  record  plaintiff's 
tax  deed  stands  as  a  valid  paper.  It  would 
seem  to  follow  that  he  should  prevail  In  this 
case  if  he  has  served  the  proper  notice  upon 
all  persons  entitled  to  the  same.  This  must 
depend  upon  our  construction  of  the  statute. 
The  plaintiff  caused  a  statutory  notice  to  be 
served  upon  Andrew  Jackson  September  1, 
1903.  No  other  person  was  served  with  no- 
tice, and  Andrew  Jackson  only  Is  defending 
this  action;  Beebe  having  permitted  Judg- 
ment by  default  It  is  apparent  therefore, 
that  Jackson,  having  full  notice,  is,  so  far  as 
this  point  Is  concerned,  relying  upon  a  tech- 
nicality. He  had  seasonable  notice  and 
might  have  protected  himself,  had  he  cared 
to  do  so.  At  the  time  Grlflhi  purchased  the 
state's  title  at  delinquent  sale.  Act  No.  204, 
p.  317,  Pub.  Acts  1899,  was  In  force.  Titles 
sold  to  Allen  for  taxes  were  outstanding,  al- 
though the  deed  was  void  on  Its  face.  As- 
suming that  Allen  had  not  parted  with  his 
interest  he  (Allen)  was  not  entitled  to  no- 
tice under  that  law.  But  before  Griffin  ob- 
tained a  deed  the  law  was  amended,  requir- 
ing notice  to  the  "grantee  or  grantees,  under 
the  last  recorded  deed  issued  by  the  Auditor 
General"  (see  Act  No.  236,  p.  386,  Pub.  Acts 
1908),  and  It  Is  contended  that  this  law  ap- 
plies. Griffin's  purchase  gave  him  contract 
relations  with  the  state.  He  purchased  land 
that  had  been  bid  in  to  the  state,  upon  which 
redemption  had  expired,  and  under  the  law 
then  In  force  he  would  become  entitled  to  a 
deed  In  one  year,  unless  the  owner  should 
meantime  redeem  from  his  purchase,  the 
right  to  do  which  was  reserved  by  the  state. 
Monahan  v.  Auditor  (Mich.)  98  N.  W.  1021. 
Before  he  could  obtain  possession  under  that 
deed  he  was  required  to  give  such  owner  a 
further  opportunity  to  save  his  land,  by  a 
repurchase,  from  him,  after  a  notice  in  the 
form  prescribed.  By  analogy  to  other  land 
contracts,  this  contract  with  the  state  was 
not  subject  to  changes  by  either  without  the 
consent  of  the  other.  The  state  could  not 
require  other  notices  to  be  served  upon  per- 
sons claiming  under  other  tax  titles,  without 
Impairing  the  obligation  of  the  contract  We 
do  not  mean  to  intimate  that  one  in  privity 
with  the  person  required  to  be  served  may 
not  have  the  right  to  repurchase. 

It  is  said  that  this  new  statute  only  af- 
fected the  remedy,  but  is  this  so?    There  Is 
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nothing  In  the  law  of  1S99  that  reqnired  the 
porcfaaser  to  reconvey  to  any  one  except  the 
owner  of  the  regular  title.  There  Is  noth- 
ing to  indicate  an  Intention  to  give  such  a 
right  to  the  holders  of  earlier  tax  titles, 
unless  we  are  to  say  that  socb  holder  is  a 
"grantee  onder  the  last  recorded  deed  in 
the  regular  chain  of  title  to  the  land."  We 
are  of  the  opinion  that  by  "regular  cliain  of 
title"  was  meant  the  clialn  of  title  based 
npon  the  patent,  and  that  one  claiming  under 
another  tax  title  was  not  Intended  to  lie 
included,  although  we  can  Imagine  cases 
where  It  would  be  as  Important  that  he 
should  be  included — e.  g.,  where  hla  tax  title 
has  Iieen  sustained  by  law,  and  he  is  in  pos- 
session under  It — and  in  -  any  case  it  would 
seem  Just  that  he  should  lie.  The  Legisla- 
ture recognized  this  in  the  later  statute,  mak- 
ing special  provision  for  notice  to  both  clas- 
ses. A  practical  difficulty  in  the  way  of  do- 
ing this,  by  construction  of  the  act  of  1899,  is 
that  the  act  contemplates  notice  only  to  the 
one  holding  under  the  "last  recorded  deed  in 
the  regular  chain,"  not  to  all  persons  claiming 
under  any  deed.  If  we  may  suppose  two 
chains,  one  based  on  a  tax  deed  and  the  other 
upon  the  patent  title,  we  then  have  a  last 
recorded  deed  under  each.  Should  we  say 
that  the  holder  of  the  last  tax  title  must  de- 
cide at  his  peril  which  is  the  ralid  title,  and 
serve  upon  the  holder  of  that,  or  that  he 
must  serve  on  both,  when  only  one  dtaln  Is 
mentioned?  We  thinic  it  more  probable  and 
more  reasonable  that  the  term  "regular  title" 
was  used  with  reference  to  the  original  gov- 
ernment title,  and  believe  that  to  be  the  mean- 
ing, as  generally  understood  by  lawyers. 
Counsel  for  appellant  indicates  such  under- 
standing in  his  brief. 

The  point  is  made  that  the  notice  left  the 
amount  required  to  be  paid  uncertain.  The 
only  uncertainty  related  to  the  fees  of  the 
sheriff,  prospective  at  the  time  the  notice  was 
drawn,  and  therefore  uncertain.  The  notice 
waet  sufficiently  definite.  It  is  also  said  that  the 
decree  should  not  have  been  admitted,  for 
the  reason  that  the  designation  of  the  news- 
paper in  which  the  publication  was  made  did 
not  state  the  year  taxes  referred  to.  Tliia 
claim  Is  answered  by  the  cases  of  Watts  v. 
Bublltz,  99  Mich.  686,  68  N.  W.  465,  and  Wal- 
dpon  V.  Auditor  General,  109  Mich.  231,  67 
N.  W.  136. 

Counsel  complain  that  the  court  rejected 
evidence  offered  to  show  that  the  contract 
rights  of  Dennis  Beebe  had  been  transferred 
to  his  parents,  Andrew  and  Mary  Beebe.  It 
was  not  claimed  that  either  had  sought  to 
repurchase  within  the  six  months,  and  the 
question  was  Immaterial. 

The  Judgment  of  the  circuit  court  Is  affirm- 
ed. 

MOORE,  J.,  concur. 

OSTRANDE'R,  J.  I  concur  to  affirming  the 
Judgment  on  the  ground  that  Allen's  tax  deed 
was,  upon  the  authority  of  Monaghan  v.  Aud- 


itor General,  136  Midi.  217,  08  N.  W.  lOBl. 
void  on  its  face.  Upon  the  authority  of 
Morse  V.  Auditor  General  (Mich.)  107  N.  W. 
317,  mere  lapse  of  time— that  Is  to  say,  the 
passing  of  the  redemption  period — ^would  not 
make  it  a  good  deed.  Allen  was,  therefore, 
entitled  to  no  notice  from  plaintiff,  and  want 
of  such  notice  cannot  aid  the  appellant. 

McAIiVAT  and  BLAIR,  JJ.,  concurred  with 
OSTRANDER,  J. 


BLAIN   T.  CHIPPEWA  CIRCUIT   JUDGE. 
(Supreme  Court  of  Michigan.     July  9,  1906.) 

1.  MANOAinTB— ColfFELLINO    DlSSOLVTIOH    Or 

iNJtTRcnoR— CoNnrrioNS  Pbeokdknt. 

A  motion  to  difEBolve  a  preliminary  injonc- 
tion  is  a  prerequisite  to  an  application  for  man- 
damus  to  compel  the  dissolution  thereof. 

2.  Ofticebs— Db  Facto  Ofpich»— Ihtbusioh 

BY    Cl.AIMA.NT. 

A  person  in  possession  of  a  dty  offlce  by 
virtue  of  holding  over,  and  under  a  declaration 
of  election  made  by  the  common  cooncil  as  the 
board  of  canvas.<!ers,  is  a  de  facto  officer,  not- 
withstanding the  existence  of  a  bona  fide  dis- 
pute between  him  and  a  claimant  as  to  the  title 
to  the  office,  and  the  claimant  is  not  justified 
in  attempting  to  take  possession  of  the  offlce  by 
violence. 

3.  Saio— Title  to  OmcB— Possbssioh  bt  Db 
Pacto  Officeb  —  Injtjhction  to  Restrain 
Claiuant  to  OrFiCK. 

In  a  suit  by  one  in  prasession  of  a  city 
office  to  restrain  intrusion  into  the  office  by 
another,  it  appeared  that  complainant  had  been 
declared  elected  by  the  board  of  canvassers; 
that  he  had  executed  and  filed  an  oath  and 
official  bond ;  that  subsequently  a  claimant  to  the 
office  appeared,  and  without  process  of  court 
demanded  possession,  and  forcibly  took  posses- 
sion of  the  office  and  the  books  and  papers  there- 
of, and  forcibly  ejected  complainant.  At  the 
time  of  the  filing  of  the  bill  it  appeared  that 
neither  complainant  nor  claimant  to  the  office 
were  in  fall  possession  of  all  the  property  of  the 
office.  Held,  that  the  complainant  was  a  de 
facto  officer,  and  the  court  in  its  discretion  was 
authorized  to  protect  him  in  the  custody  of  the 
offlce  until  (he  right  thereto  should  be  tested 
in   a  proper  fomm. 

Carpenter,  O.  J.,  and  McAlvay  and  Blair,  JJ., 
dissenting. 

Mandamus  by  Thomas  Blato  against  the 
Chippewa  circuit  Judge  to  compel  respondent 
to  vacate  a  temporary  Injanctlon.  Writ  de- 
nied. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAT,  GRANT,  BLAIR,  MONTGOM- 
ERY, OSTRANDER,  HOOKER,  and  MOORE, 
JJ. 

M.  M.  Larmonth,  for  relator.  Oren,  Web- 
ster &  Carleton,  for  respondent 

CARPENTER,  C.  J.  One  Clyde  W.  Hecox 
was  recorder  of  the  city  of  Sault  Ste.  Marie 
for  the  year  ending  April  9,  1906.  He  was 
again  a  candidate  for  said  offlce  and  relator 
was  his  opponent  at  the  municipal  election 
of  said  city  held  on  the  2d  of  AprU,  1906. 
According  to  the  returns  made  by  the  inspec- 
tors of  election,  relator  was  elected  by  a  ma- 
jority of  Ave  votes.    The  old  council — whose 
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term  of  office  expired  April  9tb — sitting  as 
a  board  of  canTasserB,  canvassed  the  returns 
and  gave  a  certificate  of  election  to  Hecox, 
wbo  gave  a  bond  and  duly  qualified.  It  Is 
not  material  to  inquire  wbetlier  this  action 
of  the  old  council  was  legal  or  illegal,  be- 
cause in  my  opinion,  as  vlll  hereafter  ap- 
pear, relator's  right  to  the  office  is  conclu- 
Blrely  determined  by  the  action  of  the  new 
council.  At  a  meeting  of  the  new  council — 
whose  term  of  office  commenced  April  9,  1906 
— beld  on  the  Itith  day  of  April  a  resolution 
was  passed  declaring  relator  duly  elected 
to  said  office  of  recorder.  Relator  gave  a 
bond  and  took  the  oath  of  office,  and  on 
the  next  day,  viz.,  April  17,  1906,  by  the 
aid  of  a  deputy  sheriff,  forcibly  evicted  said 
Hecox  from  office  and  took  possession  of  the 
same.  On  the  same  day  Hecox  filed  an  In- 
junction bill  In  the  Chippewa  circuit  court 
On  the  23d  of  April  a  motion  for  an  Injunc- 
tion was  heard,  based  upon  said  bill  and  de- 
fendant's answer  thereto,  and  respondent 
thereupon  ordered  an  Injunction  to  issue 
commanding  said  relator  to  "forthwith  de- 
sist from  further  taking  possession  of  the 
books  and  papers  and  property  pertaining 
and  belonging  to  the  office  of  the  recorder 
of  the  "city  of  Sault  Ste.  Marie.  •  •  • 
from  preventing  said  Clyde  W.  Hecox,  com- 
plainant herein,  from  keeping  possession 
thereof,  from  excluding  said  complainant 
from  the  rooms  of  the  office  of  recorder  of 
the  city  of  Sault  Ste.  Marie,  and  from  any 
Interference  of  said  complainant  in  his  full 
performance  of  all  duties  of  the  office  of 
recorder  of  tbe  city  of  Sault  Ste.  Marie  un- 
til the  right  of  the  said  Clyde  W.  Hecox  not 
to  hold  said  office  is  judicially  declared  in 
a  proper  proceeding  brought  to  that  end." 
Relator  then  instituted  these  proceedings  in 
this  court,  seeking  a  mandamus  to  compel 
respondent  to  vacate  the  order  granting  said 
Injunction. 

It  is  contended  that  respondent's  action  Is 
jvBtifled  by  our  own  decision  In  Stenglein 
V.  Saginaw  Circuit  Judge,  128  Mich.  440, 
87  N.  W.  449.  In  that  case  tbe  lower  court  had 
Issued  an  Injunction  at  the  Instance  of  a 
de  facto  officer  In  possession  of  the  office 
restraining  a  claimant  from  Interfering  with 
that  possession  until  be,  tbe  claimant,  should 
entitle  himself  to  do  so  by  proper  legal  pro- 
ceedings, and  that  court  refused  to  Issue  a' 
manoamus  compelling  the  trial  court  to  vacate 
said  Injunction.  That  decision  does  not.  In 
my  judgment,  apply.  In  that  case  the  in- 
junction prevented  an  incumbent  being  for- 
cibly dispossessed  from  an  office.  In  this 
case  the  Injunction  reinstated  an  offi- 
cial who  had  been  forcibly  dispossessed. 
.\s  this  last  statement  of  fact  may  not 
be  conceded,  I  will  undertake  to  show 
Its  truth.  In  his  petition  for  a  mandamus, 
relator  avers:  "By  virtue  of  the  act  of  said 
common  council  (viz.,  tbe  resolution  declar- 
ing his  election  as  recorder)  your  petitioner 
did  on  the  17th  day  of  April,  1906,  take 


possession  of  tbe  books,  papers,  and  records 
of  said  office,  and  enter  upon  the  duties  of  the 
office  of  said  recorder  and  was  duly  recognised 
as  such  recorder  by  said  common  council,  con- 
troller, treasurer,  and  all  other  city  officials." 
Respondent  In  his  answer  does  not  deny  this 
,  averment  and  contents  himself  with  saying 
"that  the  allegations  therein  are  not  In  ac- 
cord with  the  facts  presented  to  respondent 
In  the  bill  of  complaint  *  *  •  and  the  an- 
swer and  the  accompanying  exhibits  and 
affidavits.  All  of  which  are  attached  to  re- 
lator's petition."  He  then  points  out  certain 
facts  stated  in  the  pleadings  which  do  not 
accord  with  the  above  averment  Those 
facts  are  as  follows  (to  save  space  I  havs 
undertaken  to  state  them  In  my  own  lan- 
guage): (1)  That  Hecox,  after  being  de- 
clared elected,  duly  executed  an  official  bond 
which  was  duly  approved  by  the  old  counclL 

(2)  That  Hecox  was  his  own  successor  as 
recorder;  that  he  entered  upon  the  succeed- 
ing term,  April  9,  1906,  and  from  that  time 
was  in  possession  of  said  office,  its  books, 
and  records;  that  he  was  engaged  in  tbe 
performance  of  tbe  duties  thereof  without 
obstruction  or  objection  until  April  17,  1906. 

(3)  That  on  the  17th  of  April,  1906,  relator 
forcibly  broke  open  the  door  of  the  recorder's 
office  and  took  possession  of  said  books  and 
papers  of  tbe  office  as  were  not  In  the  safe, 
and  forcibly  ejected  complainant  (Hecox) 
from  tbe  room  in  which  said  office  Is  located, 
and  by  force  and  threats  prevented  said  He- 
cox, his  deputy  and  clerk  from  entering  said 
office  and  from  further  performing  tbe  du- 
ties thereof.  (4)  "That  It  did  not  appear 
by  the  pleadings,  exhibits,  and  affidavits, 
•  •  •  all  of  which  are  attached  to  relat- 
or's petition,  that  said  relator,  at  the  time 
of  the  exibition  of  said  bill  of  complaint,  had 
obtained  possession  of  all  the  books,  papers, 
records,  and  property  appertaining  to  said 
office,  but  It  did  appear  that  neither  Blaln 
nor  Hecox  were,  at  the  time  of  tbe  exhibi- 
tion of  the  bill  of  complaint  In  full  posses- 
sion of  all  the  property,  records,  etc.,  although 
Blaln  was  contending  that  he  was;  but  that 
'there  had  been  a  legal  and  physical  conten- 
tion over  tbe  office,  and  that  Blain  bad  by 
force  entered  tbe  office  room  and  put  Hecox 
out  and  had  actually  obtained  possession  of 
such  books  and  papers  In  tbe  office  room  as 
were  not  in  the  safe." 

It  win  1>e  noticed — and  this  is  the  point 
I  wish  to  emphasize — that  there  is  no  denial 
that  relator  entered  upon  tbe  duties  of 
the  office  and  was  duly  recognized  as  re- 
corder by  tbe  common  council,  tbe  controller, 
treasurer,  and  all  other  city  officials,  and 
rule  18  which  requires  us  to  take  every  ma- 
terial averment  in  the  petition  not  answered 
as  true,  compels  us  to  declare  that,  at  tbe 
time  tbe  proceedings  were  taken  in  tbe 
lower  court,  relator  was  performing  the 
duties  of  tbe  office,  and  recognized  as  re- 
corder by  the  city  officials.  We  would  reach 
tbe    same    conclusion    by    considering    tbe 
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papers  upon  which  the  motion  was  heard  In 
tiie  lower  court  The  bill  avers  that  relator 
"forcibly  broke  open  the  door  of  said  office, 
took  possession  of  such  books  and  papers 
of  said  office  as  were  not  in  the  safe  and 
forcibly  ejected  complainant  from  the  room 
in  which  said  office  is  located,  and  by  force  . 
and  threats  prevented  said  complainant  (He- 
cox),  his  deputy,  and  clerk  from  entering 
said  office  and  from  the  further  performance 
of  the  duties  of  said  office."  The  answer 
states  that  defendant  (relator)  is  now  in 
full  possession  of  the  said  office  and  fully  rec- 
ognised as  said  recorder  by  the  common 
council,  the  controller,  treasurer,  and  all 
other  city  officials  •  *  •  "and  that  he 
Is  exercising  all  the  duties  of  said  office." 
I  conclude,  therefore,  that,  at  the  time  the 
order  complained  of  was  made,  relator, 
though  not  possessed  of  all  the  official  reo 
ords  and  books,  was  performing  the  du- 
ties of  the  office  of  city  recorder. 

The  learned  counsel  for  respondent  con- 
tends that  Hecoz,  notwithstanding  this  for- 
cible eviction,  continued  to  be  a  de  facto 
officer.  If  so,  be  was  an  officer  de  facto  dis- 
possessed of  his  office,  asking  a  court  of 
equity  to  reinstate  him  in  that  office.  Upon 
what  ground  will  equity  reinstate  hlmT  Be- 
spondent  made  the  order  complained  of — 
which  evicted  relator  from  office  and  installed 
Hecoz  therein — without  determining  that  re- 
lator had  no  right  to  remain.  (He,  respond- 
ent, was  of  the  opinion  that  he  could  make 
this  order  without  determining  relator's  right 
to  remain  in  office.)  This,  in  my  judgment, 
was  an  error.  To  dispossess  one  without  in- 
quiring into  bis'  right  of  possession  Is  not. 
In  my  Judgmntt.  a  legitimate  exercise  of 
Judicial  power.  "Judicial  proceedings  can- 
not be  valid  unless  they  proceed  upon  an 
Inquiry  and  render  Judgment  only  after  trial." 
Cooley's  Con.  Llm.,  p.  603.  Nor  is  there  In 
Stenglein  t.  Saginaw  Circuit  Judge,  hereto- 
fore cited,  anything  opposed  to  this  reasoning. 
There  we  held  that  the  circuit  court  may 
without  determining  conflicting  rights  to  an 
office  prevent  a  claimant  thereto  from  forcibly 
evicting  an  actual  incumbent  That  case  is 
.not  an  authority  for  the  very  different  propo- 
sition— the  proposition  involved  in  this  case — 
that  a  court  may  evict  one  who  has  obtained 
an  office  without  determining  his  right  to 
remain  in  said  office.  Though  a  court  may, 
without  determining  rights,  prevent  one  from 
-asserting  his  rights,  it  cannot,  in  my  judg- 
ment for  the  reasons  I  have  already  stated, 
dispossess  him  of  rights  without  making  such 
determination.  If  this  distinction  did  not 
exist  we  would  not  have  held,  as  we  have 
(see  People  v.  Simonson,  10  Mich.  335),  that, 
without  an  opportunity  to  be  heard,  one  can- 
not by  injunction  be  dispossessed  of  property. 

But  It  is  said  that  respondent  could  not  de- 
termine that  relator  bad,  and  that  Hecox  had 
nut  the  right  to  the  office  because  a  court 
-ot  law  and  not  a  court  of  equity  should  de- 


termine the  title  to  an  office.    The  principal 
ground  upon  which  a  court  of  law  determines 
title  to  an  office  is  that  "proceedings  upon  in- 
formation in  the  nature  of  a  quo  warranto 
*    *    *    is  the  only  remedy  in  wbldi  Judg- 
ment of  ouster  can  be  had  against  an  actual 
incumbent,  and  the  person  rightfully  oititled 
can   be  put    Into   possession  of   the   office." 
High's   Extraordinary   Legal   Remedies    (2d 
Ed.)  {  77.    If  this  principle  is  violated  when 
a  court  of  equity,  In  pursuance  of  a  Judicial 
determination,  ousts  an  Incumbent  from  of- 
fice and  Installs  another  therein — and  It  cer- 
tainly  is — it  Is  more  obviously   violated  if 
that  ouster  Is  made  without  such  determina- 
tion.   We  then  have  two  grounds  for  declar- 
ing that  the  order  complained  of  was  er- 
roneous:    (a)  That  It  ousted  the  rightful  in- 
cumbent from  office  (this  we  will  endeavor  to 
show  hereafter) ;  and  (b)  that  this  ouster  was 
effected  by  a  court  of  equity  and  not  by  a 
court  of  law.    To  urge  that  relator's  only 
temedy   Is  to  resort  to   quo  warranto   pro- 
ceedings— which  is  a  new  and  independent 
proceeding — Is  to  altogether  deny  the  authori- 
ty of  this  court  to  correct  the  error  of  the 
lower  court    Surely  It  has  that  authority. 
Can  that  error  be  corrected  by  issuing  a  writ 
of  mandamus?    If  this  error  is  not  corrected 
until   the  case  can  be  disposed  of   In    this 
court  upon  appeal  from  a  final  determina- 
tion, probably  more  than  one-half  of  relator's 
term  of  office  (two  years)  will  have  expired. 
In  the  meantime  he  is  excluded  from   an 
office  to  which  he  has  an  unquestioned  right 
and  the  duties  of  that  office  are  performed 
and  the  emoluments  received  by  a  defeated 
candidate.    Nor  should  we  forget  that  It  Is 
the  right  of  the  people  of  Sault  Ste.  Marie  to 
have  the  office  of  recorder  filled  by  the  person 
they  have  elected,  and,  as  hereafter  appears, 
It  Is  conclusively  determined  that  they  elected 
relator.    To  exclude  him  from  that  office  is 
to  deprive  them  of  a  right    In  short  this 
Is  a  case  In  which  delay  will  work  a  mischief 
which  I  think  may  properly  be  called  Irrepa- 
rable.   It  is  therefore  a  proper  case  for  the 
issuance  of  a  writ  of  mandamus.    Mich.  Mut 
Fire  Ins.  Co.  v.  Wayne  Circuit  Judge,   112 
Mich.  270,  70  N.  W.  582. 

The  suggestion  is  made  that  we  ought  not 
in  Issuing  this  writ  to  determine  relator's 
right  to  the  office.  To  this  I  cannot  assent 
Relator  is  not  in  my  judgment  entitled  to  a 
writ  of  mandamus  unless  he  had  a  right  to 
the  office  from  which  the  order  complained 
of  ousted  him.  As  already  shown,  that  order 
was  improperly  made  because  the  ouster 
should  have  been  made  by  proceedings  in  the 
nature  of  a  quo  warranto  and  not  by  Injunc- 
tion In  a  court  of  equity.  This  impropriety 
does  not,  however,  entitle  relator  to  relief. 
He  Is  not  entitled  to  have  that  order  yacated 
by  writ  of  mandamus  unless  it  deprived  bim 
of  some  right  The  only  right  of  which  it 
deprived  him  was  the  right  to  remain  in 
office.    To  grant  the  mandamus  applied   for 
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we  mnst  therefore  determine  that  relator  bad 
A  right  to  remain  In  the  office  from  which  he 
was  ousted. 

It  has  been  sugsested  that  the  rule  here- 
tofore referred  to,  viz.,  "that  quo  warranto 
proceedings  is  the  only  remedy  by  which 
judgment  of  ouster  can  be  bad  agaimst  an 
actual  incumbent"  prevents  our  making  that 
determination. .  If  so,  Hecox  is,  by  reason  of 
this  rule,  permitted  to  retain  rights  which  he 
obtained  by  its  Tioiation.  To  issue  the  man- 
damus asked  for  will  not,  In  my  opinion, 
violate  the  rule.  It  will  merely  compel  the 
vacation  of  an  order  which  does  violate  it. 
It  Is  true  that  In  determining  that  the  order 
of  ouster  was  Improperly  made  we  determine 
its  impropriety.  This  we  must  do.  It  Is 
also  true  that  in  reaching  that  determination 
we  determine  the  questions  necessarily  in- 
volred.  This,  too,  we  must  da  One  of  those 
queedons  is  this :  Had  relator  a  right  to  the 
office  from  which  he  was  evicted?  This,  as 
will  h^-eafter  appear,  is  a  pure  question  of 
law  which  we  can  In  this  proceeding  deter- 
mine jnst  as  accurately  as  in  any  subsequent 
pi'oceeding.  This  is  a  question  which  should 
be  speedily  determined,  and  I  tliink  it  is  our 
duty  to  determine  it  now. 

I  do  not  think  that  the  rule  heretofore 
referred  to,  viz.,  that  an  ouster  from  office 
should  be  effected  by  quo  warranto  proceed- 
ings, excuses  us  from  determining  all  quea- 
tions  necessarily  involved  in  any  case  which 
it  Is  our  duty  to  decide.  See  School  District 
V.  Weise,  77  Minn.  167,  78  N.  W.  668.  In 
Lawrence  t.  Hanley,  84  Mich.  399,  47  N.  W. 
753,  the  right  of  an  incumt>ent  to  remain  In 
office  from  which  an  effort  was  made  to  evict 
him  was  determined  in  mandamus  proceed- 
ings. In  Dew  T.  Judges,  S  Hen.  &  M.  (Va.) 
1,  3  Am.  Dec.  639,  the  right  of  an  incumbent 
to  an  office  from  which  he  had  been  wrong- 
fully evicted  was  determined  in  a  mandamus 
proceeding,  and  he  was  restored  to  office  by 
tbe  writ  of  mandamus.  It  follows  that  re- 
lator should  not  have  been  evicted  from  office 
as  he  was  by  the  order  under  consideration 
If  he  bad  tbe  right  to  remain  therein  and 
that  such  right  should  be  determined  in  these 
pioceedings.  If  relator  had  the  right  to  the 
office,  and  If  Hecox  had  not,  the  circimiBtance 
that  the  former  obtained  possession  of  the 
same  by  force  is,  in  my  Judgment,  altogether 
nnimportant  If  relator,  in  taking  this  for- 
cible possession,  violated  any  of  Hecox's  legal 
rlghtB  be  did  not  violate  his  right  to  remain 
possessed  of  the  office,  because  Hecox  did 
not  have  that  right  If  Hecox  had  no  right 
to  the  office,  bis  eviction  therefrom  clearly 
did  not  give  him  such  right 

Had  relator  the  right  to  remain  in  office? 
His  claim  to  that  right  Is  based — not  on  the 
tact  that  according  to  the  original  returns  he 
received  a  majority  of  the  votes  cast — but 
on  the  resolution  of  the  new  council  declar- 
ing Um  elected.  This  claim  Is  well  founded 
if  that  council  bad  authority  to  determine 


who  was  elected  recorder  of  Sault  Ste. 
Marie.  Had  it  that  authority?  That  de- 
pends upon  the  proper  construction  of  the 
city  charter.  We  quote  from  chapter  6  of 
said  charter: 

"Section  1.  The  legislative  authority  of  the 
dty  shall  be  vested  in  a  council  consisting 
of  mayor,  two  aldermen  elected  from  each 
ward,  and  the  city  recorder." 

"Sec.  4.  The  recorder  shall  be  clerk  of 
tbe  council,  but  shall  have  no  vote  therein. 

"Sec  6.  Tbe  council   shall  be  judged  of - 
election  returns  and  qualifications  of  its  own 
members." 

The  language  of  section  5,  above  quoted,  is 
substantially  like  that  of  section  5,  of  article 
1,  of  the  Constitution  of  the  United  States, 
which  reads:  "Each  house  shall  be  the  Judge 
of  the  elections,  returns  and  qualiflcatlonB  of 
Its  own  members."  It  is  also  like  that  of 
section  9,  art.  4.  of  our  state  Constitution, 
which  reads:  "Bach  house  shall  *  *  • 
judge  of  the  qualiflcatlons,  elections  and  re- 
turns of  its  members."  As  this  language  in 
the  Constitution  clearly  made  each  house  the 
final  Judge  of  the  election  of  its  members,  so 
we  have  no  doubt  that  section  5,  above  quot- 
ed, made  the  council  of  tbe  dty  of  Sault 
Ste.  Marie  the  final  Judge  of  the  election  of  its 
members.  We  will  spend  no  time  to  prove 
that  the  council  thus  made  the  Judge  of  the 
election  of  its  members  was  the  new  council 
and  not  the  old.  That  is  settled  by  Hilton 
T.  Orand  Baplds  Common  Council,  112  Mich. 
600,  70  N.  W.  1043. 

This  brings  us  to  the  question:  Is  the  re- 
corder one  of  "its  own  members,"  of  whose 
election  the  council  is  made  the  Judge? 
This  depends  upon  the  legislative  intent 
The  question  \b  whether  the  recorder  is 
one  of  the  members  of  the  council  in  the 
sense  In  which  the  Legislature  used  the 
word  "members,"  and  not  whether  be  is 
actually  a  member  of  the  council.  This  dis- 
tinction is  important  because  there  is  ob- 
viously a  difference  between  the  voting  coun- 
cil consisting  of  two  aldermen  from  each 
ward,  and  the  council  defined  by  the  Legisla- 
ture consisting  of  those  aldermen,  tbe  mayor, 
and  recorder.  And  there  is  Just  as  obviously 
a  distinction  between  members  of  tbe  for- 
mer council  and  members  of  the  latter  coun- 
cil. It  is  claimed  that  by  other  provisions  in 
tbe  very  chapter  of  the  charter  from  which 
the  al>ove  provisions  are  quoted  the  Legisla- 
ture has  recognized  this  distinction.  For  in- 
stance, section  2  of  said  chapter  provides  that 
certain  ordinances  or  resolutions  shall  not 
go  into  effect  unless  "passed  by  a  two-thirds 
vote  of  all  the  members  of  the  council  exclu- 
sive of  the  mayor."  And  section  11  provides 
that  "the  council  may  provide  by  ordinance 
for  the  appointment  of  standing  committees 
of  its  members."  Other  illustrations  might 
be  added.  It  is  claimed  that  in  these  in- 
stances, the  Legislature  used  the  term  "coun- 
dl"  In  a  restricted  sense,  intending  to  describe 
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the  voting  coTmdl,  and  tbat  it  has  used 
the  term  "members"  of  the  council  Intending  to 
describe  only  the  members  ot  the  voting  coun- 
cil. The  contention  is  made  that  the  Legisla- 
ture used  the  term  "members"  in  tills  re- 
stricted sense  in  the  section  In  which  it  made 
the  council  Judge  of  the  election  "of  its  own 
members."  To  this  I  cannot  agree.  When 
the  Legislature  said,  in  section  1  of  chapter 
6  of  the  charter:  "The  legislative  authority 
of  the  d^  shall  be  vested  in  a  council  con- 
sisting ot  the  mayor,  two  aldermen  elected 
from  each  ward,  and  the  ci^  recorder,"  it 
clearly  indicated  that  all  the  officials  nam- 
ed were  members  of  the  council,  for  clearly 
the  officials  of  whom  the  council  consists  are 
its  members.  In  section  1  of  chapter  6, 
heretofore  quoted,  the  Legislature  names  the 
officials  which  In  Its  opinion  are  members  of 
the  council.  It  says  in  the  opinion  of  the  Leg- 
islature, the  mayor,  the  recorder  and  the 
alderm«D  ore  members  of  the  council.  This, 
then,  is  a  legislative  definition  of  "the  mem- 
bers" of  the  council.  Though  the  Legislature 
did  in  some  Instances  in  this  very  chapter  dis- 
regard this  definition,  its  intention  to  disre- 
gard it  generally  cannot  be  presumed.  On 
the  contrary,  it  must  be  presumed  that  the 
Legislature  generally  regarded  its  own  defini- 
tion. Indeed,  I  think  it  should  be  presumed 
that  It  gave  this  definition  to  furnish  a  key 
tor  construing  the  act  So,  when  this  word 
is  used,  it  Is  to  be  presumed  that  the  Legisla- 
ture used  it  according  to  Its  own  definition, 
unless  the  contrary  appears.  As  there  is  noth- 
ing to  Indicate  the  contrary,  it  is  to  be  pre- 
sumed that  the  term  "members"  in  section  5, 
'was  used  according  to  the  legislative  defini- 
tion, and  that  it  described  the  recorder  and 
mayor  as  well  as  the  aldermen,  and  that  the 
council  was  therefore  made  the  final  Judge  of 
the  election  of  each  of  these  officers: 

It  is  thought  to  be  an  objection  to  this  con- 
Btmction  that  it  permits  those  who  vote  in 
tiie  council,  vie.,  the  aldermen,  to  determine 
the  election  of  those  who  do  not  vote  in  the 
council,  viz.,  the  mayor  and  recorder.  I  am 
unable  to  perceive  the  force  of  this  objection. 
There  is  nothing  anomalous  in  this  circum- 
stance. It  existed  in  Weston  v.  Probate 
Judge,  68  Mich.  60O,  37  N.  W.  698,  where  the 
power  of  the  common  council  to  determine 
finally  the  election  of  a  mayor,  except  "when 
the  votes  of  the  other  members  are  equally 
divided,"  was  upheld.  Nor  do  I  think  that 
any  fundamental  principle  is  violated  by 
making  the  council  of  a  municipality  the  final 
Judge  of  the  election  of  its  own  clerk.  It  fol- 
lows that  the  determination  by  the  new  coun- 
cil that  relator  was  elected  recorder  was  final, 
thatafter  that  determination  healonewas  the 
rightful  recorder,  that  he  had  a  right  to  re- 
main in  the  office  from  which  the  order  In 
question  evicted  him.  and  that  a  mandamus 
should  issue  compelling  respondent  to  vacate 
said  order. 

McALVAY  and  BLAIR,  J  J.,  concurred  with 
the  CHIEF  JUSTICE. 


HOOKER,  J.    The  relator  and  one  Eecox 
were  opposing  candidates  for  the  office  of  re- 
corder of  the  city  of  Sault  Ste.  Marie,  at  the 
recent   election.     Hecox   was    recorder    last 
year.    The  returns  of  Inspectors  showed  that 
Blaln  received   918,   and   Hecox    943   votes. 
The  old  council  met  as  a  board  of  canvassers 
April  5,  1906,  and  refused  to  canvass  these 
returns,  for  the  reason  that  Hecox  bad  de- 
manded a  recount  in  three  wards.    A  lesolu- 
tlon  was  adopted  granting  the  recount,  and  a 
committee  was  appointed  to  make  the  count. 
Blaln,  by  counsel,  protested  against  this  ac- 
tion. The  council  was  adjourned  to  April  7tb, 
when  the  committee  reported  that  on  April 
6th,  they  had  been  enjoined,  at  the  suit  of  Mr. 
Blaln,  from  opening  the  boxes  or  oounting 
the  ballots  by  a  writ  of  injunction,  allowed 
by   a  circuit   court  commissioner,   and   had 
not,  therefore,  made  the  recount    They  had, 
however,  taken  the  testimony  of  two  inspect- 
ors in  the  Second  Ward  (one  of  the  wards 
to  be  recounted  under  the  resolution),  and 
that  it  showed  that  about  SO  ballots  were 
cast  which  were  not  Initialed  by  the  proper 
inspector,  and  to  the  best  of  their  recollectloa 
8  were  cast  for  Mr.  Hecox  and  22  for  Mr. 
Blaln,  and  that  after  inspecting  the  returns 
of  the  inspectors  and  taking  Into  ccmsldera- 
tion    the   aforesaid    testimony    the    council 
found  that   Hecox   had  rec^ved  935  votes 
and  Blaln  926.    Thereupon  the  council  passed 
a   resolution   declaring   Hecox   elected.     On 
April  16th  the  new  council  met,  and  the  relat- 
or, Blaln,  presented  a  written  request  that 
the  council  forthwith  canvass  the  retoms  of 
the  Inspectors,  and  declare  him  elected  to  the 
office  of  recorder,  which  was  done.    He  filed 
an  oath  of  office  and  a  bond,  and  claims  to 
have  been  in  full  possession  of  the  office  and 
performing  all  of  the  duties  of  recorder,  when 
a  bill  was  filed  by  Hecox,  upon  which  the 
circuit  Judge  made  an  order  to  show  cause 
why  a  preliminary  Injunction  should  not  Is- 
sue to  restrain  intrusion  by  the  relator.  Into 
said  office,  until  the  title  to  said  office  should 
be  lawfully  determined.  In  a  proper  proceed- 
ing, and  upon  the  bearing  made  the  following 
order  was  made:    "Defendants  having  been 
heretofore  ordered  to  show  cause  why  an  in- 
junction should  not  be  allowed  as  prayed  tor 
in  said  bill  of  complaint,  and  hearing  thereon 
having  been  adjourned  to  this  day,  and  the 
said  defendants,  by  way  of  showing  cause, 
having  filed  a  sworn  answer  to  said  bill  of 
complaint,  and  said  matter  coming  op  for 
consideration  upon  said  bill  and  answer,  and 
after  hearing  M.  M.  Larmonth,  solleitor  for 
defendants  In  their  behalf,  and  Horace  M. 
Oren,  one  of  the  solicitors  for  complainant 
on  the  latter's  behalf;  It  appearing  that  on  the 
17th  day  of  April,  A.  D.  1806,  said  complain- 
ant was  in  full  poeseesicm  of  the  office  ot 
city  recorder  of  the  city  of  Sault  Ste.  Marie. 
its  books,  records,  and  property,  engaged  in 
the  performance  of  the  duties  ot  said  office 
without  obstruction,  and  that  on  said  date, 
said  defendants  without  process  or  order  of 
any  court,  forcibly  broke  open  the  door  ot 
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said  o£9ce,  took  possession  of  such  books  and 
papers  as  were  not  In  the  safe,  and  forcibly 
ejected  complainant  from  the  room,  in  wblcb 
said  office  la  located,  and  by  force  aud  threats 
prevented  him  from  entering  said  office  and 
performing  his  duties  therein;  therefore  in 
restraint  of  onseemly  conduct  and  to  restrain 
Invasion  by  force,  without  passing  upon  the 
de  jure  rights  of  the  contestants  herein,  It 
Is  ordered  that  a  peremptory  writ  of  injnnc-  - 
tlon  do  forthwith  issue  under  the  seal  of  this 
court  commanding  the  said  Thomas  Blain 
and  George  Barr,  their  counselors,  attorneys, 
solicitors,  and  agents  and  each  and  every 
one  of  them,  that  they  forthwith  desist  from 
further  taking  possession  of  the  books,  pa- 
pers and  property  appertaining  and  belong- 
ing to  the  office  of  recorder  of  the  city  of 
Sault  Ste.  Marie;  that  they  desist  from  pre- 
venting said  Clyde  W.  Hecoz,  complainant 
herein,  from  keeping  possession  thereof;  that 
they  desist  from  excluding  said  complainant 
from  the  rooms  of  the  office  of  recorder  of 
the  city  of  Sault  Ste.  Marie;  and  that  they 
desist  from  any  interference  with  said  com- 
plainant in  his  full  performance  of  all  the 
duties  of  the  office  of  recorder  of  the  city  of 
Sault  Ste.  Marie,  until  the  rights  of  the  said 
Clyde  W.  Hecoz  not  to  hold  said  office  is 
judicially  declared  in  a  proper  proceeding 
brought  to  that  end.  Dated  April  25,  A.  D. 
1906."  The  relator  thereupon  obtained  on 
order  requiring  the  circuit  judge  to  show 
cause  why  a  mandamus  should  not  Issue  to 
compel  him  to  dissolve  said  Injunction,  to 
which  he  made  answer. 

We  do  not  discover  that  a  motion  was 
made  to  dissolve  the  injunction  before  appli- 
cation for  a  mandamus  was  made.  This 
was  a  formal  prerequisite.  See  Stengleln  v. 
Circuit  Judge  (June  term,  1901)  128  Mich. 
440,  87  N.  W.  449;  but  counsel  seem  to  have 
raised  no  question  over  the  practice,  and.  In- 
asmuch as  the  injunction  was  allowed  after 
a  bearing  upon  a  preliminary  order  to  show 
cause,  we  dispose  of  the  cause  on  other 
grounds.  It  Is  not  to  be  considered  a  prece- 
dent that  will  be  followed  hereafter,  however. 

The  return  of  the  respondent  states  in  full 
the  proceedings  of  the  council  whereby  Hecox 
was  declared  elected,  and  that  the  answer  of 
relator  to  complainant's  bill  did  not  question 
the  facts  stated  In  proceedings,  and  that  In 
said  answer  it  was  admitted,  as  stated  in  the 
bill,  that  upon  the  declaration  of  Hecox's 
election,  on  the  7tb  day  of  April,  1906,  he 
executed  and  filed  in  the  office  of  city  record- 
er, the  constitutional  oath  of  office,  and  exe- 
cuted an  official  bond  as  required  by  law; 
the  same  and  the  sureties  thereto  being  ap- 
proved by  the  conncli  at  its  April  7,  1906, 
session.  The  return  shows,  further,  that  the 
following  was  made  to  appear,  and  respond- 
ent took  it  as  true:  "That  on  the  17th  day 
of  April  at  about  11  o'clock  In  the  morning 
said  Blain  appeared  at  the  office  of  said  city 
recorder  with  one  George  Barr,  a  deputy 
sheriff  in  and  for  said  county,  without  pro- 


cess, or  any  order  of  court  entitling  them  to 
take  possession  of  said  office ;  that  the  said 
Thomas  Blain  thereupon  demanded  said  of- 
fice, and,  upon  Hecox's  refusal  to  turn  the 
same  over,  with  the  aid  of  Barr  forcibly 
broke  open  the  door  of  said  office,  took  pos- 
session of  such  of  the  books  and  papers  of 
said  office  as  were  not  in  the  safe,  and  for- 
cibly ejected  complainant  from  the  room  in 
which  said  office  is  located,  and  by  force  and 
threats  prevented  said  Hecox,  bis  deputy, 
and  clerk  from  entering  said  office  and  from 
further  performing  the  duties  thereof;"  and 
that,  "it  did  not  appear  by  the  pleadings,  ex- 
hibits, affidavits,  etc,  before  respondent  at 
the  time  of  the  hearing  upon  said  application 
for  a  restraining  order,  all  of  which  are  at- 
tached to  relator's  petition,  that  said  relator 
Blain,  at  the  time  of  the  exhibition  of  said 
bill  of  complaint  had  obtained  possession  of 
all  the  books,  papers,  records  and  property 
appertaining  to  said  office;  but  It  did  appear 
that  neither  Blain  nor  Hecoz  were  at  time 
of  the  exhibition  of  the  bill  of  complaint.  In 
full  possession  of  all  of  the  property,  records, 
etc.,  although  Blain  was  contending  that  he 
was,  but  that  there  bad  been  a  legal  and 
physical  contention  over  the  office,  and  that 
Blain  had  by  force  entered  the  office  room 
and  put  Hecox  out  and  had  actually  obtained 
possession  of  such  books  and  papers  in  the 
office  room  as  were  not  In  the  safe.  And  It 
appearing  from  paragraph  7  of  complainant's 
bill  that  said  Blain  was  by  force  and  threats 
preventing  Hecox,  his  deputy,  and  clerk  from 
entering  said  office  and  from  the  further  per- 
formance of  the  duties  thereof,  and  that 
there  was  a  probability  of  unseemly  conduct 
unless  the  court  should  proceed  to  prevent  it, 
the  preliminary  injunction  was  granted,  the 
court  taking  the  view  that  his  authority  and 
duty  In  the  premises  was  governed  by  the 
case  of  Stengleln  v.  Saginaw  Circuit  Judge, 
reported  in  128  Mich.  440,  87  N.  W.  449." 

B>om  the  foregoing  statement  it  appears 
that  there  was  a  bona  fide  dispute  as  to 
the  title  to  this  office;  that  Hecox  was  in 
possession  of  it,  by  virtue  of  a  holding  over, 
and  under  a  declaration  by  the  common 
council — 1.  e.,  the  board  of  canvassers.  He 
was  therefore  a  de  facto  officer,  and,  being 
a  de  facto  officer,  his  competitor  was  not 
justified  In  attempting  to  take  possession  of 
the  office  by  violence.  It  may  be  said  that 
chancery  should  not  Interfere  by  injunction 
In  cases  where  the  bill  not  only  fails  to  show 
a  prima  facie  right  to  the  office  In  the  com- 
plainant, but,  on  the  contrary,  shows  such 
right  in  the  defendant.  In  the  present  case 
It  is  claimed  that  the  charter  makes  the 
new  council  the  judge  of  the  election  of  the 
recorder,  and  that,  its  action  being  final,  the 
bill  on  Its  face  shows  that  the  complainant 
was  not,  and  that  defendant  was,  entitled 
to  the  office,  and  therefore  we  should  com- 
pel the  dissolution  of  the  injunction.  On  the 
other  hand,  it  may  l>e  and  is  said  that  this 
Is  not  a  correct  construction  of  the  charter. 
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and  that  there  may  be  doubtful  questions  of 
law  as  well  as  of  fact,  and  that  there  may 
be  an  erroneous  decision  of  the  former,  as 
well  aa  of  the  latter,  requiring  correction  by 
an  appellate  court,  and  tbat  there  la  as  much 
propriety  In  protecting  a  complainant's  In- 
terests by  injanctlon  In  the  one  class  of  cases, 
as  the  other,  and  there  Is  force  In  the 
claim  that  In  such  a  case  the  court  Is  not 
without  jurisdiction  to  Issue  the  writ,  and 
that  being  so,  this  court  should  not  Invari- 
ably compel  the  dissolution  of  the  Injunctlonr 
where  Its  opinion  of  the  disputed  question 
of  law  differs  from  the  claim  of  the  com- 
plainatit  This  court  has  held.  In  many 
cases,  that  where  the  point  In  dispute,  and  on 
which  the  right  to  an  Injunction  must  turn. 
Is  a  question  of  law,  It  may  compel  dissolu- 
tion. Van  Norman  t.  Circuit  Judge,  45  Mich. 
204,  7  N.  W.  796;  Detroit  v.  Circuit  Judge, 
79  Mich.  384,  44  N.  W.  622;  Ionia  E.  &  B.  Co. 
V.  Circuit  Judge,  100  Mich.  606,  69  N.  W. 
250,  32  L.  R.  A.  481;  Sup.  t.  Circuit  Judge, 
106  Mich.  166,  64  N.  W.  42;  Thomas  v.  Circuit 
Judge,  116  Mich.  106.  74  N.  W.  881 ;  Eelsey 
V.  Circuit  Judge,  120  Mich.  457,  79  N.  W. 
694;  StengieUi  t.  Circuit  Judge,  128  Mich. 
440,  87  N.  W.  449;  Central  Pa  v.  Co.  v.  Cir- 
cuit Judge,  1S2  Mich.  128,  92  N.  W.  938.  It 
has  not  held,  however,  that  the  writ  must 
Issue  In  every  such  case.  See  Kelaey  v. 
Circuit  Judge,  supra.  And  we  can  Imagine 
cases  where  It  would  be  unjust  to  enforce, 
as  a  hard  and  fast  rule  so  technical  a  prac- 
tice; e.  g.,  where  the  bill  might  be  cured 
by  amendment  In  the  case  of  Seichow  et  al. 
v.  Baker,  93  N.  T.  59,  45  Am.  Rep.  169,  It 
was  held  that  "while,  when  a  complaint 
shows  no  cause  of  action,  the  granting  of  a 
preliminary  injunction  is  an  error  of  law, 
which  may  be  reviewed  on  appeal,  the  case 
must  be  very  clear  to  Justify  the  court  in 
deciding  the  merits  of  the  controversy  on  a 
mere  motion,  •  •  •  and  the  court  would 
ordinarily  decline  In  a  case  presenting  any 
serious  question,  to  deprive  either  party  of 
the  privilege'  of  having  the  merits  of  his  case 
deliberately  heard  and  passed  upon  on  appeal 
from  his  final  Judgment" 

In  the  present  case  It  may  be  said  that  a 
construction  of  the  charter  would  settle 
whether  the  action  of  the  new  council  is 
final  and  conclusive,  and,  if  so,  it  must  es- 
tablish relator's  right  to  the  office;  hence  the 
propriety  of  this  temporary  injunction  must 
finally  rest  on  the  determination  of  this  one 
question  of  law.  If  it  be  conceded  that  this 
Is  true,  it  cannot  be  denied  that  the  complain- 
ant was  a  de  facto  officer  as  the  court  held, 
and  that  the  court  had  power  to  protect 
him  In  bis  custody  of  the  office,  until  his 
right  should  be  tested  in  a  proper  forum 
and  proceeding,  whether  the  result  of  such 
a  proceeding  must  ultimately  turn  upon  a 
question  of  law,  or  a  mixed  question  of  law 
and  fact  and  that  to  Issue  this  writ  upon 


the  ground  stated,  would  practically  try  the 
title  to  this  office,  which  he  was  not  disposed 
to  do  In  that  proceeding.  To  the  suggestloo 
that  the  Injunction  should  be  dissolved  upon 
the  ground  that  Blaln  and  not  Hecox  Is  the 
de  fauto  officer,  we  reply  that  this  claim 
can  only  rest  upon  the  proposition  that 
while  Hecox  was  unquestionably  an  officer  tii 
possession,  claiming  title  to  the  otHce,  and 
performing  his  duties  whenever  occasion  pre- 
sented, Blaln,  by  virtue  of  a  trespass,  and  the 
acquiescence  of  his  friends,  whereby  be  ex- 
cluded Hecox  from  the  official  place  of  busi- 
ness, and  In  part  of  the  property  belonging 
to  the  office,  and  proceeded  to  perform  its 
duties  when  opportunity  offered,  ther^y  be- 
came the  de  facto  officer  instead  of  Blala, 
and  that  therefore  this  injunction  could  not 
be  lawfully  Issued,  because  restraining  him 
from  performing  the  duties  of  tbe  office 
would  be  ousting  a  de  facto  officer.  We  are 
of  tbe  opinion  that  this  is  unduly  dlgnifjrlng 
an  attempt  at  forcible  usurpation,  and  that 
Hecox  Is  the  de  facto  officer,  and  that  if  his 
bill  made  a  prima,  fade  case  in  the  opinion  of 
the  circuit  Judge,  it  was  a  proper  exercise  of 
discretion  to  restrain  Interference  with  He- 
cox's  performance  of  duty,  by  Blaln.  Cer- 
tainly the  question  of  who  is  really  tbe  de 
facto  officer,  cannot  depend  alone  upon  tbe 
ability  of  one  to  forcibly  exclude  an  officer 
from  his  place  of  business  and  while  holding 
him  out  by  force  perform  Its  duties  to  the 
extent  of  doing  such  business  as  Is  presented. 
Such  methods  of  obtaining  possession  of  a 
contested  office  would  have  the  advantage 
of  apparent  simplicity,  but  would  not  tend 
to  the  preservation  of  the  public  peace.  This 
opinion  rests  upon  the  belief  that  the  bill 
shows  Hecox  to  be  the  de  facto  officer,  in 
possession  of  the  office  when  the  application 
for  injunction  was  made. 

The  case  of  Stengleln  v.  Saginaw  Circuit 
Judge,  supra,  cited  by  the  learned  circuit 
Judge  is  on  all  fours.  There  the  right  de- 
pended upon  the  question  of  the  constitution- 
ality of  a  law.  Here  It  depends  on  the  con- 
struction of  tbe  law.  In  each  case  tbe  Judge, 
In  his  discretion,  refused  to  enter  upon  the 
question  of  the  right  to  the  office,  oijoinlng 
Intrusion  until  settled  by  the  proper  proceed- 
ing. We  think  that  this  was  not  an  abuse 
of  discretion,  and  that  we  should  not  Inter- 
fere with  his  discretion  in  that  regard,  by 
compelling  a  dissolution  of  his  injunction, 
thereby  practically  trying  the  title  to  an 
office  upon  mandamus,  when  we  cannot  say 
that  the  circuit  Judge  erred  In  refusing  to 
do  so  on  a  motion  to  dissolve  an  injunction 
which  he  had  Jurisdiction  to  allow. 

Tbe  writ  Is  denied. 

GRANT,  MONTGOMERY,  OSTRANDBR. 
and  MOORE,  JJ.,  concurred  with  HOOK- 
ER, J. 
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HOOCK  V.  SLOMAN  et  al. 
(Snpreme  Court  of  Michigan.    July  9,  1006.) 

1.  BQUITT— EXAinNATIOW  OF  WITNESSES— NO- 
TICE TO  Advesse  Party— Necessity. 

Comp.  Laws  1897,  {  10,188,  provides  that 
either  party  to  a  cause  in  chancery  ahall  have 
a  right  to  an  examination  of  all  witnesses  in 
open  court,  aa  in  a  suit  at  law,  if,  within  10 
days  after  the  cause  is  at  issue,  he  gives  notice 
in  writing  to  the  opposite  party  of  his  intention 
to  claim  auch  right,  in  which  case  no  examina- 
tion of  witnesses  shall  be  had  l>efore  a  circuit 
court  commissioner,  but  ttie  cause  shall  be  heard 
in  its  course  on  the  calendar  by  examination  of 
witnesses  in  opeji  court,  unless  the  court  on 
cause  shown  otuerwiae  direct.  Pub.  Acts  1903, 
p.  37,  No.  31,  i  1,  regulating  the  practice  in 
chancery  cases  in  Wayne  county,  provides  that 
"hereafter  whenever  a  cause  shall  be  at  issue 
in  the  circuit  court  for  the  county  of  Wayne 
either  at  law  or  in  chancery,  either  party  •  •  • 
may  request  the  clerk  of  the  said  court  to  place 
the  same  upon  a  list  to  be  by  him  prepared  of 
causes  ready  for  trial,  and  said  cause  shall  then 
be  in  condition,  after  the  lapse  of  one  week,  to 
be  tried  as  the  judges  of  said  court  may  from 
time  to  time  direct."  Chancery  rule  14,  subd. 
"b,"  provides  as  to  the  notice  of  trial  and  hear- 
ing in  case  either  party  shall  elect  to  have  the 
testimony  taken  in  open  court  under  the  stat- 
ute^ and  But>divi8ion  "c"  of  the  rule  provides 
that  if  neither  party  so  electa  the  testimony 
shall,  without  further  order,  be  taken  before  a 
circuit  court  commissioner.  Held,  that  section 
10,188  was  not  repealed  by  section  1,  so  as  to 
dispense  with  the  necessity  of  notice  for  the 
examination  of  witnesses ;  tiie  statute  l>eing  still 
in  force  as  to  taking  proofs,  although  the  notice 
of  trial  and  heaflng  provided  for  in  said  chan- 
cery rale  14,  subd  "b."  is  controlled  by  section  1. 

2.  Same  —  BxAifiNATioN  by  Coubt  — Statu- 
tory Provisions. 

Gomp.  liaws  1897,  {  491,  providing  that, 
whenever  a  bill  in  ctuincery  shsJi  have  been  filed 
for  the  payment  or  satisfaction  of  any  sum  of 
money,  the  court  may,  in  its  discretion,  direct 
that  the  complainant  be  examined  by  the  master 
as  to  any  payments  that  may  hare  been  made 
to  him  or  to  any  person  for  his  use  on  account  of 
the  demand  mentioned  in  the  bill,  and  which 
onght  to  be  credited  on  such  demand,  or  he  may 
be  examined  in  open  court,  refers  to  cases  and 
proceedings  against  absent,  concealed,  or  non- 
resident defendants,  and  is  not  applicable  to  a 
bill  for  the  foreclosure  of  a  mortgage  against 
resident  defendants. 

3.  Sake  —  Admissions  in  Answeb  —  Pboof — 
Necessity. 

Under  chancery  rule  10,  subd.  "d,"  provid- 
ing that  "every  answer  shall  contain  an  explicit 
admission  or  denial  of  each  allegation  in  the 
bill  of  complaint  as  to  which  the  defendant  has 
knowledge  or  belief  •  •  *  and  that  every  ma- 
terial allegation  in  the  bill  to  which  the  defend- 
ant shall  not  make  answer  shall  be  taken  as  ad- 
mitted," where  the  allegations  of  a  bill  to  fore- 
close a  mortgage  were  neither  explicitly  admitted 
nor  denied  in  the  answer,  and  there  was  no  state- 
ment of  want  of  knowledge  as  to  matters  char- 
ged in  the  bill,  complainant  being  left  to  his 
proofs,  the  amount  of  taxes  paid  after  the  filing 
of  the  bill  was  not  included  in  the  admissions 
of  the  answer,  and  came  within  the  statute  re- 
quiring notice  if  proof  thereof  was  to  be  taken  in 
open  court. 

Appeal  from  Circuit  Court,  Wayne  County, 
in  Chancery ;    IMavlns  L.  Brooke,  Judge. 

Bill  by  Henry  Hoock  against  Adolph  Slo- 
man  and  another.    Judgment  for  complain- 


ant,   and    defendants   appeal.    Affirmed    in 
part,  and  reversed  in  part 

Argued  before  McALVAT,  GRANT,  OS- 
TRANDER,    HOOKER,    and    MOORE,    JJ. 

A.  O.  Paterson  (Sloman  &  Sloman,  of 
counsel),  for  appellants.  Jay  Fuller,  for  ap- 
pellee. 

McALVAY,  J.  Complainant  filed  his  bill 
for  the  foreclosure  of  a  mortgage  given  by 
defendants  upon  certain  real  estate  situated 
In  Wayne  county.  Defendants  filed  a  Joint 
and  several  answer,  neither  admitting  nor  de- 
nying the  allegations  of  the  bill  of  complaint, 
but  leaving  complainant  to  hia  proofs.  To 
this  answer  a  replication  was  filed.  No  no- 
tice was  given  under  the  statute  for  an  ex- 
amination of  witnesses  In  open  court  The 
cause  came  on  to  be  beard  March  6,  1904. 
The  proofs  were  taken  in  open  court  defend- 
ants objecting  thereto  on  the  grounds  that 
the  case  stood  for  hearing  on  pleadings  alone, 
as  no  demand  for  an  examination  of  witness- 
es in  open  court  had  been  made  or  filed  there- 
in. The  court  overruled  the  objection,  and 
proceeded  to  hear  the  case.  The  mortgage 
and  note  were  introduced  in  evidence,  and 
the  solicitor  for  complainant  was  sworn  and 
testified  as  to  tbo  balance  due  on  the  same, 
and  as  to  state,  county,  and  village  taxes 
assessed  against  the  mortgaged  premises  and 
paid  by  complainant,  showing  a  balance  of 
^21,071.87  due  complainant  on  the  note  and 
mortgage,  with  interest  thereon,  including 
taxes  paid  and  interest  A  decree  was  grant- 
ed for  this  amount  Defendants  upon  their 
appeal  to  this  court  raise  but  one  question: 
"Did  the  court  have  authority  to  hear  this 
case  on  proofs  taken  in  open  court,  when  no 
demand  had  been  made  for  such  an  examina- 
tion of  witnesses  in  open  court  in  accordance 
with  the  statute?"  The  statute  upon  which 
defendants  rely  reads  as  follows:  "Either 
party  to  a  cause  In  chancery  shall  have  a 
right  to  an  examination  of  all  witnesses  in 
open  court,  as  in  a  suit  at  law  If  within  ten 
days  after  the  cause  is  at  issue  he  gives 
notice  in  writing  to  the  opposite  party  of  bis 
intention  to  claim  such  right  in  which  case 
no  examination  of  witnesses  shall  be  bad 
before  a  circuit  court  commissioner ;  but  the 
cause  shall  be  heard  in  its  course  on  the 
calendar  by  examination  of  witnesses  in 
open  court,  unless  the  court  on  cause  shown 
otherwise  direct"  Section  10,188,  Comp. 
Laws  1897. 

It  is  claimed  by  complainant  that  no  notice 
Is  necessary  under  this  statute  in  Wayne 
county  in  order  to  examine  witnesses  In  chan- 
cery cases  in  open  court  by  reason  of  Act 
No.  31  p.  87,  Public  Acts  of  1903,  regulating 
the  practice  in  said  county,  and  bases  such 
claim  upon  section  1  of  said  act:  "Hereafter 
whenever  a  cause  shall  be  at  issue  in  the 
circuit  court  for  the  county  of  Wayne  either 
at  law  or  in  chancery,  eltber  party  or  the 
attorney   or  the  solicitor  of   eltber   party. 
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may  reqaest  the  clerk  of  the  said  oonrt  to 
place  the  «ame  apon  a  list  to  be  by  him 
prepared,  of  causes  ready  for  trial,  and  fald 
cause  shall  then  be  in  condition,  after  the 
lapse  of  one  weA  to  be  tried  as  the  Judges 
of  said  court  may  fnnn  time  to  time  direct" 
To  hold  with  plaintiff  in  this  contention  it 
will  be  necessary  to  find  that  actually  or  by 
Implication  the  gesienl  statute  providing 
how  the  right  to  examine  witnesses  in  open 
court  in  chancery  cases  may  be  obtained 
has  be«i  repealed  by  the  alMve  section  of  the 
act  quoted.  We  do  not  so  construe  It,  and 
find  notliing  in  the  act  Indicating  an  inten- 
tion of  relieTlng  a  party  desiring  to  examine 
witnesses  in  open  court  as  In  a  suit  at  law 
tn»D  giving  the  other  party  notice  of  his 
intention  to  claim  his  statutory  right  This 
right  is  one  which  had  been  created  by  the 
statute  and  the  provisions  of  the  statute  must 
be  compiled  vritlL  Chancery  rule  14,  snbd. 
"b,"  provides  as  to  the  notice  of  trial  and 
hearing  In  case  eitlier  party  sliall  elect  to 
have  the  testimony  taken  in  open  court  nnder 
the  statute  Chancery  rule  14,  subd.  "c," 
provides:  "If  neither  party  so  elects  the 
testimony  shall  without  further  order  be 
taken  before  a  circuit  court  commissioner. 
•  •  •  "  As  to  the  notice  of  trial  and  hear- 
ing provided  for  In  subdivision  "b,"  Act  No. 
31,  p.  37,  Laws  of  1903,  will  control ;  but  as  to 
taking  proofs  the  statute  is  In  force. 

Complainant  also  insists  that  the  court  un- 
der section  491,  Comp.  Laws  1897,  had  the 
right  to  examine  complainant  or  his  solicitor 
in  open  court  as  to  payments  made  that 
sbonld  be  credited  defendants,  or  refer  the 
case  to  a  master  to  take  such  proofs.  The 
section  cited  refers  to  cases  in  proceedings 
against  absent  concealed,  or  nonresident  de- 
fendants, and  is  not  applicable  to  this  case. 
It  Is  appreciated  by  the  court  that  defend- 
ants' case  presents  no  equity,  and  Is  purely 
technical.    Cliancery  rule  10,  subd.  "d,"  pro- 


vides: "Every  answer  sbaO  contain  an  explic- 
it admission  or  denial  of  each  allegation  in 
tlie  bill  of  complaint  as  to  which  the  de- 
fendant has  knowledge  or  belief.  But  as  to 
mattov  charged  in  the  bill  as  to  which  the 
defendant  avers  he  has  no  knowledge  8u£S- 
cient  to  form  a  belief  he  shall  not  be  required 
to  admit  or  deny  the  same,  but  shall  state 
his  want  of  such  knowledge.  And  every 
material  allegation  in  the  bill  to  which  the 
defendant  shall  not  make  answer  shall  be 
taken  as  admitted  by  tl>e  defendant"  Con- 
struing defendants'  answer  according  to  this 
rule,  it  must  be  taken  as  an  admission  of 
every  material  allegation  in  the  bill  of  com- 
plaint There  is  no  explicit  admission  or  de- 
nial of  any  allegation  of  the  bilL  There 
Is  no  statemeit  of  want  of  knowledge  as 
to  matters  charged  in  tlie  bill.  The  answer 
was  in  fact  a  confession  that  the  amount 
of  $20,021.22  as  set  forth  in  the  bill  of  com- 
plaint was  due  and  unpaid.  The  only  proof 
takm  was  a  computation  of  the  amount  of 
the  principal  and  interest  due  to  the  date  of 
decree,  and  of  taxes  paid  by  complainant, 
with  interest  thereon.  The  computation  of 
the  amount  due  upon  the  note  and  the  mort- 
gage could  have  been  made  by  tlie  court  As 
to  the  taxes  paid  It  was  necessary  to  take 
proofs.  The  amount  was  paid  after  the  filing 
of  the  bill  of  complaint,  and  consequently 
was  not  included  In  ttie  admissions  of  defend- 
ants, and  we  think  would  come  within  tbe 
statute  requiring  notice.  If  proof  thereof  was 
to  be  taken  in  open  court. 

The  decree  of  the  circuit  court  is  affirmed 
as  to  the  amount  of  principal  and  interest 
due  upon  the  note  and  mortgage,  and  the 
cause  is  remanded,  vrith  permission  to  com- 
plainant to  take  proofs  liefore  a  commissioner 
as  to  the  amount  of  taxes  with  interest  there- 
on paid  by  complainant,  according  to  the  rule 
in  such  case  provided.  No  costs  are  awarded 
in  this  court 
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WESTINQHOUSB  C30.  v.  McQRATH. 

(Supreme  Court  of  Iowa.    July  11,  1906.) 

Chattel  Mostoaoes— Dbscbiftion  of  Pbop- 

BBTY— StIFriOMSCY . 

A  chattel  mortgage,  after  stating  that  the 
mortgagora  resided  in  a  certain  county,  described 
the  property  as  follows:  "16  H.  P.  traction  en- 
gine, Westinghouse  make ;  one  Woods  self-feed- 
er maiit  drive  belt  wagon  box  elevator  tank  pump 
and  hose."  The  mortpige  further  contained  a 
stipulation  that  if  the  mortgagors  should  attempt 
to  dispose  of  or  remove  the  property  from 
"said  county"  the  mortgagee  might  take  posses- 
sion. The  mortgage  was  signed  by  several  per- 
sons and  contained  no  statement  as  to  which 
one  of  them  owned  the  property,  nor  was  there 
any  statement  as  to  its  location  within  the 
county.  HeU,  that  the  description  was  inauffl- 
Gient  to  impart  constructive  notice  to  subse- 
quent purchaser*. 

[Eld.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Chattel  Mortgages,  U  87-«e.] 

Appeal  from  District  Court,  Crawford 
County;   F.  M.  Powers,  Judge. 

Action  In  replevin  resulted  in  a  Judgment 
for  tbe  defendant  The  plaintiff  appeals. 
Affirmed. 

Shaw,  Sims  ft  Knehnle  and  Gea  A.  Rich- 
ardson, for  appellant  P.  W.  Harding,  for 
appellee. 

LADD,  J.  At  the  time  of  the  service 
of  the  writ  of  replevin  the  threshing  out- 
fit In  controversy  was  In  possession  of  the 
defendant  McGrath,  as  constable,  by  virtue 
of  levies  thereon  of  a  writ  of  execution  and 
of  a  writ  of  attachment  under  which  his 
interest  in  the  property  amounted  to  $404.54, 
considerable  less  than  its  value.  The  stat- 
utory notice  of  ownership  had  been  served, 
and  it  was  made  to  appear  by  stipulation 
that  one  A.  A.  Kuhnes  purchased  said  out- 
fit of  the  plaintiff,  August  12,  1901,  and,  to 
secure  payment  of  the  $600  of  tbe  purchase 
price,  with  bis  wife  and  L.  V.  Kuhnes  ex- 
ecuted to  It  a  chattel  mortgage  describing 
Bald  property  as  "One  15  H.  P.  traction 
engine,  Westlnghouse  make;  one  O  a  32x47 
Westlnghouse  grain  thresher;  one  Woods 
self-feeder  main  drive  belt  wagon  box  ele- 
vator tank  pump  and  hose,  to  have  and  to 
hold  the  same  forever.  *  I,  the  said  party  of 
the  first  part  will  forever  warrant  and  de- 
fend the  same  against  all  persons  whomso- 
ever." In  the  mortgage,  the  Kubneses  had 
been  described  as  of  tbe  county  of  Crawford 
and  state  of  Iowa,  and  it  was  provided  there- 
in that  In  case  of  an  attempt  to  dispose  of  or 
"remove  from  said  county  of  *  *  *  the 
aforesaid  goods  and  chattels"  the  mortgage 
might  be  foreclosed,  and  "said  sale  to  take 
place  •  •  *  in  the  county  of  *  •  •, 
Iowa."  But  two  other  threshing  outfits  of  this 
company  had  been  shipped  Into  Crawford 
county,  and  none  of  the  number  and  style  of 
that  la  controversy,  but  this  was  unknown 
to  the  defendant  Tbe  name  of  plaintiff 
company  and  the  number  of  the  machine 
was  printed  conspicuously  on  the  thresher 
and  engine.  At  the  time  of  the  levies  by 
108N.W.— 29 


defendant  the  outfit  was  on  the  farm  of 
one  Butler  in  whose  care  it  had  been  left 
by  A.  A.  Kuhnes,  some  15  miles  from  his 
place  of  residence.  Tbe  defendant  was  with- 
out actual  notice  of  the  existence  of  the 
mortgage,  but  it  was  recorded  and  the  only 
question  for  our  determination  is  whether 
the  description  of  the  property  was  sufficient- 
ly definite  to  Impart  constructive  notice. 

The  county  in  which  the  property  was 
located  was  reasonably  to  be  Inferred  from 
the  mortgage ;  for,  after  describing  tbe  mort- 
gagors as  of  Crawford  county,  foreclosure  . 
is  authorized  upon  attempting  "to  remove 
from  said  county"  the  incumbered  property. 
By  "said  county"  was  meant  the  one  prev- 
iously named,  and  this  would  not  be  ob- 
viated by  the  omission  to  write  the  same 
of  such  county  in  the  blank  left  for  that 
purpose.  But  location  of  the  property  as 
In  the  county  with  a  description  of  the  owner 
as  of  that  county  is  not  sufficient  to  Impart 
notice.  Muir  v.  Blake,  57  Iowa,  662,  11  N. 
W.  621;  Warner  v.  Wilson,  73  Iowa,  719, 
86  N.  W.  719,  5  Am.  St  Rep.  710;  Barrett 
V.  t'lsch,  76  Iowa,  558,  41  N.  W.  810,  14  Am. 
St  Rep.  238.  It  is  also  to  be  noted  that 
though  the  Kuhneses  execute  the  mortgage.  It 
does  not  assert  the  ownership  to  be  In  any 
one  or  all  of  them.  As  A.  A.  Kuhnes  was,  in 
fact  the  owner,  this  omission  cannot  affect 
tbe  validity  of  tbe  instrument  (McGarry  v. 
McDonnell,  82  Iowa,  732,  47  N.  W.  866), 
but  it  does  have  an  important  bearing  in 
the  determination  of  whether  the  recording 
of  the  mortgage  imparted  constructive  notice 
of  its  existence.  No  one  could  tell  from 
the  record  whether  some  one  or  all  or  none 
of  them  owned  the  property.  Everett  v. 
Brown,  64  Iowa,  420,  20  N.  W.  743 ;  Warner 
V.  Wilson,  78  Iowa,  719.  36  N.  W.  719,  5 
Am.  St  Rep.  710;  State  Bank  v.  FeU,  99 
Iowa,  532,  68  N.  W.  818,  61  Am.  St  Rep.  253; 
Syck  V.  Bossingham,  120  Iowa,  363,  94  N. 
W.  920. 

Nor  was  there  anything  therein  to  advise 
a  creditor  of  Kuhnes  of  its  location  or  in 
whose  possession  It  might  be  found.  These 
have  been  tbe  controlling  circumstances  in 
many  cases.  Thus  in  Brock  v.  Barr,  70 
Iowa,  399,  30  N.  W.  662,  a  somewhat  in- 
definite description  was  aided  by  adding  that 
the  property  was  in  the  possession  of  the 
mortgagor  In  a  particular  county.  In  Sbell- 
hammer  v.  Jones.  87  Iowa,  520,  64  N.  W. 
863,  it  was  said  the  mortgagor  was  of  the 
county  from  which  the  property  was  not  to 
be  removed,  and  he  certified  that  he  was  tbe 
owner.  He  had  no  other  stallions  of  like 
description.  Preston  t.  Caul,  109  Iowa,  443. 
80  N.  W.  622,  was  much  like  tbe  last  case. 
In  that  the  Instrument  indicated  the  mort- 
gagor's ownership  of  the  interest  covered 
and  that  the  stallion  was  in  the  county. 
In  the  case  at  bar  the  description  Is  in- 
definite. True  there  were  but  two  other  out- 
fits in  the  county  and  these  were  of  different 
number  and  style.    But  the  number  was  not 
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inserted  In  the  mortgage  and  tbere  la  nothing 
In  the  record  to  ahow  In  what  respects  the 
style  differed  or  whether  such  difference  was 
In  the  matter  of  description  contained  in 
the  mortgage.  Aside  from  this,  however,  the 
defendant  was  not  bound  at  his  peril  to 
search  the  county  to  ascertain  whether  there 
were  any  other  like  machines  therein,  in 
the  absence  of  any  assertion  In  the  mort- 
gage that  this  was  the  only  one.  There 
was  nothing  in  the  mortgage  to  suggest  such 
an  inquiry,  and  without  this,  a  purchaser  was 
not  charged  with  notice  of  such  fact  The 
case  falls  within  those  cases  where  the  mort- 
gages describe  property  in  a  general  way; 
that  is,  In  such  indefinite  terms  that  any 
number  of  articles  or  animals  may  well 
fall  within  Its  terms.  Thus  In  Hayes  ▼. 
Wilcox,  «1  Iowa,  732,  17  N.  W.  110,  a  de- 
scription of  "one  oscillating  thresher,  size 
6,  30-lncb  cylinder,  and  also  one  Chicago, 
Pitts  lO-horse  power"  was  held  Insufficient 
Other  analogous  cases  are  Ormsby  t.  Nolan, 
69  Iowa,  132,  28  N.  W.  568;  Piano  Mfg.  Ga 
y.  Griffith,  7S  Iowa,  10%  89  N.  W.  214; 
State  Bank  v.  Pelt  SO  Iowa,  682,  68  N.  W. 
818,  61  Am.  St  Rep.  253;  Oilcrlst  ▼.  McOhee, 
96  Iowa,  608,  67  N.  W.  392.  The  rule  regard- 
ing the  certainty  of  description  of  property 
In  a  mortgage  Is  that  If  it  contains  enough 
to  BO  direct  the  mind  of  the  searcher  of 
the  record  to  facts  from  which  he  may  as- 
certain the  property  with  reasonable  certain- 
ty. It  is  sufficient  Shellhammer  t.  Jones, 
supra.  The  City  Bank  t.  Ratkey,  79  Iowa, 
216,  44  N.  W.  862. 

This  was  too  indefinite  to  meet  this  re- 
quirement and  the  trial  court's  ruling  to 
this  effect  1b  approved. 

Affirmed. 


CRAOUN  BROS.  ▼.  TODD  ft  KRAFT. 

(Supreme  Court  of  Iowa.    July  11,  1906.) 

i.  Sales— When  Title  Passes— Iktsiitioii— 
Dkaft  with  Bill  of  Lading. 

Where  goods  are  shipped  with  draft  at- 
tached to  the  bill  of  lading,  a  presnmption  aris- 
es that  the  intention  was  that  title  shoald  be  re- 
tained in  the  sellers  after  delivery  to  the  car> 
rier. 

[Ed.  Note. — For  cases  In  point  see  toL  43, 
Cent  Dig.  Sales,  i  547.] 

2.  TRIAI/— SUBUISSTON  or  ISBTTBS. 

Where  the  evidence  that  the  title  to  goods 
shipped  was  retained  by  the  seller  after  defivery 
to  the  carrier  was  undisputed,  it  was  error  for 
the  court  to  submit  such  question  to  the  jury 
for  an  adverse  finding. 

[Ed.  Note. — For  cases  in  point  see  toL  46. 
Cent  Dig.  Trial,  {  336.] 

8.  Same. 

Where,  in  an  action  for  the  price  of  goods 
(hipped,  the  evidence  showed  that  title  did  not 
pass  on  delivery  of  the  goods  by  plaintiff  to 
the  carrier,  the  court  submitted  a  special  in- 
terrogatory as  to  whether  the  goods  were  in  a 
damaged  condition  when  received,  and  also 
as  to  when  title  passed,  and  one  as  to  the  condi- 
tion of  the  goods  when  delivered  to  the  carrier. 
Xh*  Jury  found  for  plaintiff,  and  found  that 


title  pamed  to  defendants  when  the  goods  were 
delivered  to  the  carrier,  and  that  they  were  in 
good  condition  when  shipped,  and  also  found, 
on  special  direction  of  the  conrt  to  answer  the 
question,  that  the  goods  were  not  damaged 
when  received.  Held  error,  in  that  there  was  no 
evidence  to  support  the  finding  as  to  the  paw- 
ing of  title,  and,  if  it  passed  on  delivery  to  the 
carrier,  the  condition  of  the  goods  en  arrival 
was  wholly  immaterial. 

Appeal  from  District  Court,  Polk  County ; 
A.  B.  McVey,  Judge. 

Salt  to  recover  the  price  of  a  car  load  of 
fruit  Trial  to  a  Jury,  and  a  verdict  and 
Judgment  for  the  plalntlffis.  The  defendants 
appeal.    Reversed. 

Carr,  Hewitt  Parker  ft  Wright  for  appel- 
lants.   BerrybiU  ft  Heniy,  for  appellees. 

SHERWIN,  3.  The  plaintiffs  are  engaged 
In  the  fruit  business  at  Hot  Springs,  Utah, 
and  the  defendants  are  in  the  same  business 
at  Des  Moines.  On  the  2d  day  of  Septem- 
ber, 1900,  the  defendants,  through  their 
agent  contracted  with  the  plaintiffs  tot  a 
car  load  of  peaches,  which  were  to  be  shipped 
to  the  defendants  at  Des  Moines,  with  the 
right  of  inspection.  The  price  agreed  upon 
was  f.  o.  b.  at  Hot  Springs,  Utah.  Soon 
thereafter  a  car  of  peaches  was  shipped,  the 
bill  of  lading  was  placed  In  the  plaintiffs' 
bank  In  Hot  Springs,  and  a  sight  draft  was 
drawn  on  the  defendants  for  the  price  of  the 
peaches.  The  draft  with  the  bill  of  lading, 
was  then  sent  to  a  bank  In  Des  Moines  with 
Instructions  to  collect  the  draft  before  the 
bill  of  lading  was  delivered.  The  car  arrived 
In  Des  Moines  at>out  a  week  after  it  left  Hot 
Sprhdgs,  and  upon  Inspection  the  day  of  Its 
arrival  there  some  of  the  peaches  were  found 
In  bad  condition.  Negotiations  by  telegram 
followed,  but  no  subsequent  agreement  was 
reached,  and  the  peaches  were  finally  turned 
over  to  another  party  by  the  plaintiffs  and 
sold  on  their  account  and  at  a  loss  to  them. 
This  suit  was  brought  to  recover  the  contract 
price.  The  evidence  is  quite  conclusive  that 
the  fruit  was  In  good  condition  when  It  was 
loaded  and  shipped,  and  It  Is  as  conclusively 
shown  that  some  of  it  was  In  bad  condition 
when  it  reached  Des  Moines.  The  question 
whether  the  sale  was  complete  when  the  fruit 
was  delivered  to  the  carrier  was  therefore  an 
Important  factor  in  the  case,  and  it  was  sub- 
mitted to  the  jury  for  its  finding  thereon. 

The  api)ellant8  urge  that  under  the  undis- 
puted facts,  the  conrt  should  have  held  that 
title  did  not  then  pass  to  the  defendants,  and 
that  It  was  error  to  allow  the  jury  to  detei^ 
mine  the  qiustion.  This  contention  must  be 
sustained.  Abe  bill  of  lading  accompanied 
the  sight  draft  and  was  not  to  be  delivered 
until  the  draft  was  paid.  An  acceptance  and 
payment  of  the  draft  were  therefore  neces- 
sary before  the  defendants  could  claim  the 
bill  of  lading  or  insist  on  the  delivery  of 
the  car  to  them,  and  tbere  Is  no  evidence 
to  take  the  case  oat  of  tbe  rule  that  under 
such  circumstances,  tbe  presumption  arises 
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that  the  Tendon  Intended  to  retain  title  In 
tbemselvea,  and  that  such  presumption  must 
be  considered  as  conclusive  until  rebutte^ 
There  la  not  only  no  rebutting  testimony,  bu^ 
on  the  other  hand,  the  acta  of  both  parties 
subsequent  to  the  arrival  of  the  car  In  Dea 
Moines,  strengthen  this  presumption  as  to  the 
Intent.  Forcheimer  &  Co.  t.  Stewart,  65 
Iowa,  593,  22  N.  W.  886,  54  Am.  Rep.  30;  Na- 
tional Bank  v.  State  Bank,  98  Iowa,  650,  61 
N.  W.  106S,  57  Am.  St  Rep.  284;  Daws  ▼. 
National  Exchange  Bank,  91  U.  S.  618,  23  lo 
Ed.  214;  WlUman  Mercantile  Co.  ▼.  Fussy 
(Mont)  39  Pac.  738,  48  Am.  St  Rep.  698. 
It  Is,  of  course,  tme,  as  contended  by  the 
appellees,  that  the  question  as  to  when  title 
to  personal  property  passes  Is  largely  one 
of  Intent;  bat^hen  there  Is  no  conflict  In 
the  evidence  the  presumption  to  which  we 
have  referred  Is  conclusive  and  should  be  so 
held  by  the  court  Instead  of  submitting  the 
question  to  the  Jury  for  an  adverse  finding 
without  support  In  the  evldenc^  The  court 
submitted  a  special  Interrogatory  requiring 
the  jury  to  find  whether  the  peaches  were  In 
a  damaged  condition  when  they  arrived  lo 
Des  Moiiies.  This  was  submitted  In  connec> 
tlon  with  one  relating  to  their  condition  when 
delivered  to  the  carrier  and  another  requir- 
ing a  finding  as  to  when  title  passed  to  the 
defendants.  The  Jury  returned  a  general 
verdict  for  the  plaintiffs,  and  also  found 
afpeclally  that  title  passed  to  the  defendants 
when  the  peaches  were  delivered  to  the  trans- 
portation company,  and  that  they  were  In 
good  condition  when  shipped.  The  question 
as  to  their  condition  when  they  reached  Des 
Moines  was  not  then  answered,  and,  upon 
their  attention  being  called  to  their  neglect 
to  answer  this  question,  the  foreman  stated 
that  the  Jury  did  not  consider  an  answer 
material  In  view  of  the  other  findings.  There- 
npon'the  court  directed  the  Jury  to  again  re- 
tire and  return  an  answer  to  the  question, 
which  it  did,  finding  that  the  peaches  were 
not  in  a  damaged  condltiim  when  they  ar^ 
rived  in  Des  Moines.  Hie  appellees  claim 
that  such  finding  cures  any  error  in  submit- 
ting the  question  as  to  when  the  title  passed. 
Having  found  that  title  passed  to  the  defend- 
ants in  Utah  the  condition  of  the  peaches 
wh^>  tliey  arrived  In  Des  Moines  was  wholly 
Immaterial,  except  in  so  far  as  such  con- 
dition might  aid  the  Jury  in  determining 
their  condition  when  shipped,  and  the  fact 
that  the  Jury  did  not  look  upon  the  question 
as  material  indicates  that  It  was  not  consid- 
ered in  that  connection.  The  further  fact 
tliat  the  finding  Is  practically  without  sup- 
port in  the  evidence  shows  that  the  Jury 
ooold  not  have  given  the  question  such  con- 
sideration as  to  entitle  the  finding  to  stand 
and  tlier^y  estop  the  appellants  from  ques- 
tioning the  error  in  submitting  the  question 
of  title. 

We  are  constrained  to  bold  that  there 
was  not  a  fair  presentation  and  considera- 
tion of  the  aroellants'  case,  and  that  they 


are  entitled  to  a  retrial  thereof.  We  are 
also  Inclined  to  the  view  that  even  if  there 
had  been  a  completed  sale  in  Utah,  the  ques- 
tion whether  it  had  been  afterwards  aban- 
doned or  waived  should  have  gone  to  the 
Jury  under  the  appellants'  second  defense, 
but  as  the  question  does  not  appear  of  Im- 
portance, in  view  of  our  holding  on  the  mat- 
ter of  title,  we  do  not  definitely  pronounce 
thereon.  If  the  title  did  not  pass  when  the 
peaches  were  delivered  to  the  carrier,  the 
plalntifTs  were  not  entitled  to  recover  the 
contract  price  therefor,  and  there  was  error 
in  so  Instructing  and  in  rendering  Judgment 
for  the  amount  thereof.  This  seems  to  be 
conceded  by  the  appellees  and  we  need  not 
discnss  the  proposition.  But  see  Readhead 
Bros.  V.  Wyoming  Cattle  Gow  (Iowa)  102  N. 
W.  144. 

The  Judgment  must  be,  and  it  is*  reversed. 

Reversed. 


HARRISON  COUNTT  T.  OGDBN, 
Treasurer,  et  al. 

(Supreme  Court  ef  Iowa.    July  11,  1906.) 

L  GoimTTES  —  CoxniTT  Boabd  —  Riqhts  ojt 

MElfBEBS— PUBCHASB  OT  CLAIMS. 

Code,  i  596,  provides  that  no  county  officer 
shall  be  permitted  to  take  or  purchase  any 
warrant,  scrip,  or  other  evidence  of  county 
indebtedness,  or  any  demand  against  the  county 
for  a  less  amount  that  that  expressed  on  the 
face  of  the  warrant  or  demand.  Code  Supp. 
1902,  {  468a,  provides  that  aupervisorB  shall 
not  buy  or  become  parties  to  any  contract  to 
furnish  supplies  or  labor  to  the  county.  HeU, 
that  it  is  not  merely  the  purchase  of  written 
evidences  of  indebtedness  which  is  forbidden, 
and  a  supervisor  who  had  purchased  at  a  dis- 
count claims  for  labor  performed  for  the  eoonty, 
was  not  entitled  to  collect  them. 

2.   COMPBOinSK   AND   SSSCTLSHXIiT  —   MAITKBS 

Included. 

A  supervisor,  being  short  in  his  accounts, 
was  indicted  for  embezzlement  and  an  action 
brought  to  remove  him  from  office.  It  ap- 
peared that  the  funds  dravm  by  him  had  been 
expended  for  road  purposes,  except  a  certain 
amount,  and  the  proceedings  were  discontinued 
on  his  payment  of  such  amount,  and  the  coanty 
attorney  gave  him  a,  receipt  releasing  him  from 
all  liability  on  acocunt  of  any  and  all  "county 
funds  heretofore  coming  into  his  hands."  Prior 
to  such  settlement,  the  supervisor  had  purchased 
claims  against  the  county  for  labor  performed. 
At  the  time  the  receipt  was  given,  the  county 
was  not  aware  of  the  purchase  of  the  claims. 
BeU,  that  the  settlement  did  not  estop  the 
county  from  suing  to  enjoin  the  payment  of 
warrants  issued  to  the  supervisor  for  the  claims 

rurchased   by   him    in   contravention   of   CJode, 
596,  and  Code  Supp.  1002,  |  468a. 

Am>eal  from  District  Court  Harrison  Coun- 
ty;  A.  B.  Thomell,  Judge. 

Action  to  enjoin  the  payment  of  bridge  fund 
wan  ants  which  were  issued  to  the  defend- 
ant ReUr,  while  be  was  a  member  of  the 
board  of  supervisors  of  Harrison  county. 
Judgment  for  the  plaintlfr.  Defendant  Relff 
appeals.    Affirmed. 

John  P.  Organ,  for  appellant  Carroll  A. 
Bolter  and  Eoadifer  &  Arthur,  for  appellee. 
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8HERWIN,  J.  The  warrants  InToKed  In 
this  case  were  all  iMued  to  the  defendant 
Relfl  while  be  was  a  member  of  tbe  board 
of  Bnpervlaon  of  tbe  plaintiff  oonnty.  Some 
of  tbem  covered  work  done  by  bis  team,  and 
otbers  were  Issued  to  blm  for  labor  per- 
formed by  others;  tbe  claim  or  demand  there- 
for having  been  parchased  by  him  at  a  dls- 
coont  The  warrants  were  declared  to  be 
illegal,  and,  so  far  as  they  concerned  tbe 
work  of  tbe  def«idanfB  team,  the  Judgment 
Is  not  assailed,  except  on  the  ground  of  an 
alleged  estoppel  which  we  Shall  bereinafter 
discuss.  Aside  from  tbe  question  of  estoppel, 
the  Judgment  on  this  branch  of  the  case  ia 
clearly  right  under  section  468a  of  the  Sup- 
plement to  tbe  Code  of  1902,  and  the  holding 
In  Nelson  t.  Harrison  County,  126  Iowa,  436, 
102  N.  W.  197.  Section  686  of  tbe  Code  pro- 
Tides  as  follows:  "No  ofiScer  of  any  county 
*  *  *  shall,  directly  or  indirectly,  be  per- 
mitted to  take,  purchase,  or  receive  in  pay- 
ment, exchange  or  In  any  way  whatever,  any 
warrant,  scrip  or  other  evidence  of  Its  Indebt- 
edness or  any  demand  against  it  for  leas 
amount  than  that  expressed  on  the  face  of  the 
warrant,  scrip,  or  other  evidence  of  indebted- 
ness or  demand  with  accrued  interest  there- 
on." Tbe  trial  court  evidently  construed  this 
section  as  prohibiting  tbe  purchase  at  a  dis- 
count of  any  claim  or  demand  against  the 
county  whether  evidenced  by  writing  or  not. 
The  facts  are  that  the  defendant  BeifF  some- 
times paid  certain  laborers  for  their  alleged 
time,  less  tbe  discount,  and  as  we  understand 
the  record,  made  out  tbe  bills  therefor  him- 
self and  bad  them  allowed  on  bis  recom- 
mendation and  without  veriflcatlon  by  the 
person  doing  tbe  work. 

The  appellant  contends  that  the  statute  re- 
fers only  to  the  purchase  of  legal  written  evi- 
dences of  the  Indebtedness  of  tbe  county 
manifested  in  some  form  of  obligation  on  its 
part.  The  contention  is  manifestly  unsound, 
for  the  statute  itself  specifies  warrants,  scrip, 
or  other  evidoice  of  its  indebtedness,  and 
then  further  says,  "or  any  demand  against 
It."  A  demand  against  the  county  may  be 
in  very  informal  shape  and  still  be  legal  and 
represent  an  boneet  claim,  and  tbe  very  clear 
meaning  of  the  statute  is  to  prohibit  specula- 
tion in  any  form  of  indebtedness  issued  by 
tbe  county,  and  in  any  form  or  character  of 
demand  made  against  it.  Any  other  construc- 
tion would  destroy  the  very  purpose  of  the 
law,  and  provide  a  complete  cover  and  shield 
for  tbe  acts  which  are  prohibited.  It  \s  fur- 
ther said  that,  even  if  the  transaction  falls 
within  tbe  prohibition  of  the  statute,  the 
county  has  received  tbe  benefit  of  tbe  work, 
and  that  It  Is  inequitable  and  unjust  to  bold 
the  warrants  void.  It  is  a  fundamental  rule, 
however,  that  rights  based  on  tbe  violation  of 
tbe  law  will  never  be  enforced  by  the  courts, 
and  this  without  reference  to  tbe  wish  of 
either  party  to  the  transaction.  If  tbe  court 
is  advised  that  the  transaction  is  illegal  be- 
cause In  CMitravaition  of  a  statute  making 


It  a  criminal  offense,  it  Is  sufficient  to  justify 
a  refusal  to  uphold  the  transaction  in  any 
way.  Nelson  v.  Harrison  County,  supra;  Ber- 
ka  T.  Woodward  (Cal.)  67  Pac.  777,  46  L.  B. 
A.  ^0,  78  Am.  St  Bep.  81;  Bank  v.  Owens, 
2  Pet  (U.  S.)  627,  7  L.  Ed.  508;  Hall  v. 
Ooppell,  7  Wall.  (U.  S.)  642,  19  L.  Ed.  241. 

The  plea  of  estoppel  is  based  on  the  follow- 
ing facta:  An  examlnatipn  of  the  auditor's 
office  of  the  county  in  1902  ahowed  a  con- 
dition of  affairs  that  incited  action,  and  upon 
examination  it  was  found  that  a  large 
amount  of  road  funds  and  some  of  tbe  gener- 
al fund  bad  been  drawn  by  Belff  and  unac- 
counted for.  Following  this,  he  was  Indicted 
for  embezzlement  and  an  action  brought  to 
remove  all  of  the  members  of  tbe  board. 
During  the  pendency  of  the  cases  against 
Belff,  one  of  the  other  members  was  tried 
and  removed  from  the  office.  When  the  removal 
case  against  Belff  was  called  for  trial  he 
proposed  a  settlement  and  produced  receipts 
showing  the  expenditures  for  road  purposes 
of  all  of  the  sum  drawn  by  him  except  about 
$1,154.  It  was  then  agreed  that  be  should 
pay  this  sum  to  tbe  county,  resign  bis  office, 
and  pay  all  ooste  of  the  removal  action, 
whereupon  tbe  civil  suit  and  the  criminal 
case  were  to  be  dismissed,  and  the  arrange- 
ment was  in  fact  fully  carried  out  At  that 
time  the  county  did  not  know  of  tbe  trans- 
actions involved  in  this  action,  but  the  re- 
ceipt that  was  then  given  to  Belff  by  tbe 
county  attorney,  acting  for  tbe  county,  con- 
tained tbe  recital  that  it  was  for  the  pnri)ose 
of  releasing  Reiff  from  "all  liability  on  ac- 
count of  any  and  all  county  funds  heretofore 
combig  into  his  hands."  In  oar  Judgment 
neither  the  transaction  nor  the  receipt  con- 
stituted such  a  settlement  as  will  estop  the 
county  In  this  action,  even  if  it  be  conceded 
that  the  county  would  be  estopped  by  a  settle- 
ment that  covered  the  precise  matters  in  is- 
sue here.  Notwithstanding  the  recital  in  the 
receipt  delivered  to  Belff,  there  was  a  settle- 
ment only  of  the  specific  account  then  under 
consideration.  There  was  a  direct  examina- 
tion and  an  exact  statement  as  to  the  fund 
which  it  was  claimed  by  the  county  had  t>een 
misappropriated  by  the  defendant  and  no  at- 
tempt was  made  to  cover  anything  else.  The 
defendant  Belff  then  knew  that  he  had  vio- 
lated the  statute  in  the  respects  herein  stated, 
and  bis  concealment  of  the  facts  relating 
thereto  may  well  be  held  to  constitute  such 
fraud  as  would  permit  an  Impeachment  of  the 
settlement  even  if  it  were  Intended  to  cover 
all  items  between  them.  1  Oyc.  460,  812, 838: 
Boston  &  L.  B.  Corp.  v.  Nashua  &  L.  B.  Corp., 
157  Mass.  258, 31 N.  B.  1067;  Jones  v.  Fenni- 
more,  1 Q.  Greene,  134 ;  Watson  C.  &  M.  Co.  v. 
James,  72  Iowa,  184,  33  N.  W.  622. 

The  illegality  in  the  transaction  now  before 
us  was  clearly  not  settled  when  the  other 
cases  were  dismissed.  The  Judgment  of  tbe 
district  court  U  therefore  right,  and  it  is 
affirmed. 

Affirmed. 
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STATB   ex   rd.   BRICK   t.   OAHILL   et   aL 

(Supreme  Court  of  lova.     July  12,  1906.) 

1.  Apfeai^^ttpebsedkas— PBTiTion  fob  Rm- 

HKABIRQ— BlTECW. 

Under  Code,  f  4148,  declaring  that.  If  a 
petition  for  rehearing  is  filed,  it  ihall  luspend 
the  decision,  if  the  court  or  one  of  the  judeea 
upon  its  presentation  so  order,  the  mere  fllinc 
of  a  petition  for  a  rehearing  does  not  snsi>end 
tbtt  Judgment  and  continue  in  effect  an  order 
preTioiwy  made  bj  a  justice  of  the  Supreme 
Court  restraining  the  execution  of  a  judgment 
pending    the  decision  of  an   appeal   therefrom. 

2.  Quo  Wabbarto— RErnsAX  to  Obkt  Juoa- 

MBNT— COMTEIOT. 

Under  Code,  {  4335,  relating  to  proceedings 
•f  quo  warranto,  and  providing  that  any  per- 
son who  without  good  reason  refuses  to  obey 
an  order  of  court  shall  be  guilty  of  contempt, 
etc^  a  iierson  who  continues  to  exercise  the 
functions  of  an  office  after  it  has  been  found 
in  a  quo  warranto  proceeding  that  he  was 
guilty  of  an  unlawful  usurpation  thereof  and 
that  another  person  was  entitled  thereto  was 
guilty  of  contempt. 
S.  Sake— Effect  or  JnDOUXNT. 

A  judgment  in  a  quo  warranto  proceeding, 
finding  defendant  guilty  of  an  usurpation  of 
office  and  declaring  another  person  entitled 
thereto,  is  self-executing. 

4.  Save— EnroBOino  Jcdomert  in  Quo  Was- 

BARTO. 

Under  Code,  {  3954,  providing  that  obedi- 
ence to  judgments  requiring  the  performanca  of 
any  act  other  than  the  payment  of  money  or 
the  delivery  of  the  possession  of  property  is 
to  be  coerced  by  attachment  «■  for  a  contempt, 
a  person  may  be  punished  for  contempt  for 
refuslDg  to  obey  a  judgment  oosting  him  from 
office  in  a  quo  warranto  proceeding. 

5.  Sams— Defemsu— Advicb  or  Counsel. 

The  fact  that  a  person  who,  after  being 
oosted  from  office  by  quo  warranto  proceedings, 
disobeyed  the  judgment  and  continued  to  ex- 
ercise the  functions  of  the  office,  acted  on  ad- 
rice  of  counsel  was  no  defense  to  a  proceeding 
against  him  for  contempt. 

Original  proceedings  by  certiorari  to  re- 
view tlie  action  of  the  defendant  Judge, 
whereby  William  Cahill,  named  as  a  defend- 
ant in  tbe  caption  above,  was  adjudged  guilty 
of  a  contempt  To  avoid  confusion,  it  may 
be  liere  stated  that  tlie  contempt  proceedings 
arose  In  connection  with  an  action  of  quo 
warranto  entitled  as  In  tbe  caption  above. 
Tlie  petition  for  tbe  Instant  writ  was  proper- 
ly entitled  Cahill  ▼.  Thompson,  Judge;  bat 
In  preparing  the  printed  matter  the  title  of 
ttie  quo  warranto  action  was  erroneously 
adopted,  and  the  case  so  appears  on  our 
dodcet.  In  the  course  of  the  opinion  we  shall 
treat  Cahill  as  plaintiff  in  this  proceeding. 
Dismissed. 

Wright,  Leech  &  Wright  and  M.  J.  Wade, 
for  plaintiff.  Charles  W.  Kepler  and  W.  O. 
W.  Oeiger,  for  defendants. 

BISHOP,  J.  The  action  of  quo  warranto 
was  instituted  In  the  district  conrt  of  Cedar 
county  by  Thomas  Brick,  claiming  to  l>e  tbe 
legally  elected  and  qualified  sal>director  of 
snbdlstrict  No.  2,  school  township  of  Qow- 
er.  Cedar  county,  to  test  the  right  of  Wil- 
liam  Cabill   to   bold  such  office   and  per- 


form  tbe  duties  thereof  as  a  subdlrector, 
claiming  to  hold  over  in  office  from  a  previous 
term  for  want  of  a  legally  elected  and  quali- 
fied successor.  Such  action  was  tried  to  tbe 
court,  and  resulted  In  a  judgment  finding  that 
Cahill  was  guilty  of  unlawfully  exercising 
the  functions  and  performing  tbe  duties  of 
tbe  office  in  question;  and  it  was  adjudged 
tliat  he  be  ousted  and  removed  therefrom. 
It  was  further  found  that  tbe  relator.  Brick, 
was  tbe  lawful  Incumbent  of  tbe  office,  and 
Cabin  was  ordered  to  deliver  all  property  of 
tbe  district  to  him,  said  Brick.  From  such 
judgment  an  appeal  was  taken  to  this  court, 
and  on  application  to  one  of  tbe  justices  an 
order  was  made  and  entered  restraining  tbe 
enforcement  of  tbe  judgment  pending  tbe  ap- 
peal. Tbe  cause  having  l>een  submitted  to 
this  court,  an  opinion  was  filed  January  17, 
1906,  affirming  tbe  judgment  of  tbe  trial 
court  Thereafter  information  as  for  con- 
tempt was  filed  by  Brick,  charging  that  since 
tbe  said  judgment  and  tbe  affirmance  thereof 
by  this  court  said  Cablll  was  persisting  in 
the  usurpation  of  the  functions  and  In  the 
exercise  of  tbe  duties  of  said  office  and  de- 
priving him,  said  Brick,  thereof ;  that  at  tbe 
meetings  of  the  school  board  said  Cahill  as- 
sumed the  right  to  and  did  act  and  vote  as  a 
director  on  recognition  by  the  presiding  of- 
ficer of  tbe  board,  to  the  exclusion  of  him, 
said  Brick.  To  such  Information  said  Cablll 
answered,  denying  tbe  sufficiency  of  tbe  facts 
as  set  forth  In  tbe  information  to  constitute 
a  case  of  contempt  and  also  pleading  tbe 
continuance  in  force  of  the  restraining  order 
issued  in  the  quo  warranto  action;  it  being 
alleged  in  connection  therewith  tliat  notice  of 
a  petition  for  rehearing  In  that  action  bad 
been  served  and  filed  in  time  and  that  such 
petition  was  in  course  of  preparation.  By 
an  amendment  to  bis  answer  Cahill  made  ad- 
mission that  under  tbe  advice  of  counsel 
and  believing  in  Ills  right  to  do  so,  he  had 
continued,  and  still  does  continue,  to  exer- 
cise the  functions  of  tbe  office. 

As  Indicated  by  the  averments  of  the  an- 
swer so  filed,  Cahill,  plaintiff  In  this  proceed- 
ing, sedtstobave  tbejudgmententered  against 
him  annulled  on  two  grounds:  (1)  Tliat  tbe 
restraining  order  holds  good  until  tbe  action 
of  quo  warranto  is  fully  disposed  of  in  this 
court  on  rehearing ;  (2)  that  the  things-  done 
by  him  as  alleged,  and  which  were  proven  up- 
on the  hearing  substantially  as  alleged^  are 
not  sufficient  In  law  to  make  out  a  case  of 
contempt  Although  there  Is  no  proof  in  tbe 
record  on  the  subject,  counsel  for  defendant 
assume  that  a  notice  of  petition  for  rehear^ 
ing  in  the  main  action  was  given,  and  that 
such  a  petition  has  been  filed,  and  we  shall 
so  afsume.  The  effect  given  to  the  restrain- 
ing order  was  to  supersede  an  enforcement 
of  the  judgment  and  counsel  for  defendant 
make  no  question  but  that  plaintiff  was  en- 
titled to  occupy  and  perform  tbe  duties  of  the 
office  in  question  up  to  the  time  of  tbe  filing 
of  the  opinion  on  appeal  In  this  court    Tbe 
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question,  then.  Is,  did  the  steps  taken  to  se- 
cure a  rehearing  in  this  court  operate  to  con- 
tinue the  restraining  order  in  force?  We 
think  not  The  situation  was  the  same  as 
though  the  appeal  was  from  a  Judgment  for 
damages  In  an  ordinary  law  action  and  a 
supersedeas  bond  had  been  given.  A  notice 
of  the  petition  for  rehearing  has  no  effect  to 
suspend  the  decision,  and  a  petition  filed  has 
no  such  effect,  unless  "the  court  or  one  of 
the  Judges  upon  its  presentation  so  order." 
CkMle,  {  4148. 

Coming  to  the  second  ground  of  contention, 
we  have  to  say  that  the  finding  of  contempt 
was  fully  warranted.  The  Judgment  in  the 
main  case  found  Cahlll  guilty  of  an  unlaw- 
ful usurpation  of  the  office  and  ousted  him 
therefrom.  In  effect  it  was  an  order  or  com- 
mand that  he  cease  to  exercise  any  of  the 
duties  of  such  office.  In  the  chapter  of  the 
Code  devoted  to  proceedings  of  quo  warranto 
it  is  provided  that  "any  person  who  without 
good  reason  refuses  to  obey  an  order  of  the 
court,  as  herein  provided,  shall  be  guilty  of 
contempt  Code,  |  4335.  Moreover,  the 
Judgment  was  self-executing.  Jayne  v.  Dror* 
baugh,  63  Iowa,  711,  17  N.  W.  433;  23  Am. 
&  Eng.  Bncy.  p.  629.  And  by  general  pro- 
vision of  statute  obedience  to  such  is  to  I>e 
coerced  by  attachment  as  for  contempt  Code^ 
I  3954.  That  plaintiff  acted  In  the  premises 
on  the  advice  of  counsel  could  not  serve  to 
AzAuse  him.    9  Cyc.  p.  25. 

We  conclude  that  the  Judgment  complained 
of  was  proper  to  l>e  entered,  and  from  this 
it  follows  that  the  proceedings  now  before  us 
jnast  be,  and  they  are,  dismissed. 


0ULBERT80N  r.  SALINGER  ft  BRIO- 
HAM   et   al. 
(Supreme  Court  of  Iowa.    July  12,  1906.) 

1.  Witnesses— Testimony  of  Pabtt  Auairst 
Administbator. 

Code.  I  4604,  provitles  tliat  no  party  to  an 
action  shall  be  examined  as  a  witness,  in  regard 
to  any  personal  transaction  with  a  decedent, 
agatniit  the  administrator.  Bdd  that  in  an 
action  against  an  administrator  and  another, 
the  filing  of  a  stipulation  for  judgment  against 
the  other  removed  the  bar  of  the  statute  as  to 
him. 

2.  Same. 

By  Code.  S  3574,  where  a  defendant  has  a 
cause  of  action  affecting  the  subject-matter 
of  tl^e  main  suit,  he  may  file  a  cross-petition 
against  a  codefendant  Section  4004  provides 
that  DO  party  to  an  action  shall  be  examined 
as  a  witness  as  to  any  transaction  with  a  de- 
ceased person  against  the  adminiatrator  of  de- 
cedent In  an  action  against  an  administrator 
and  another,  the  latter  filed  a  cross-petition 
against  the  administrator,  who  dpnied  that  the 
matter  set  up  In  the  cross-petition  bad  any 
connection  with  the  main  action,  and  a  stipula- 
tion was  tiled  that  plaintiff  might  take  judgment 
against  the  cross-petitioner.  Held  that,  not- 
withxtanding  the  stipulation  and  the  adminla- 
trator's  denial,  the  cross-petitioner  was  in- 
competent under  the  statute. 
8,  Same— Party  Interested  in  Event. 

Code.  I  4(i04.  provides  that  no  person  in- 
terested in  th*  event  of  an  action  shall  be  ex- 


amined as  a  witness  as  to  any  personal  trans- 
action with  a  decedent  against  the  decedent's 
administrator.  In  an  action  on  a  note  a;;ainst 
the  maker,  and  against  an  administrator  of 
another,  plaintiff  sought  damages  for  breach  of 
decedent's  agreement  to  sign  the  note  as  surety. 
Plaintiff  claimed  that  as  represented  to  him  by 
the  maker  of  the  note,  decedent  had  made  his  al- 
leged agreement  in  consideration  of  a  transfer 
to  him  from  the  maker  of  certain  life  policies, 
and  that,  in  reliance  on  the  representations  of 
the  maker,  plaintiff  had  surrendered  certain 
collaterals.  It  appeared  that  at  tlie  time  of 
the  action  plaintiff  held  one  of  the  life  policies 
as  collateral  to  the  note,  and  the  maker  sought 
by  a  cross-petition  a  surrender  of  the  policies 
to  him  on  the  ground  tliat  decedent  had  not 
performed  his  agreement  Beld,  that  the  maker 
of  the  note  was  incompetent,  as  a  party  in- 
terested in  the  event,  to  testify  as  to  the  agree- 
ment between  himself  and  decedent  since,  if 
judgment  were  rendered  against  the  estatei 
the  maker  would  be  under  no  liability  to 
plaintiff  for  securing  the  retnm  of  the  ooi- 
laterals  by  his  representations  as  to  decedent's 
promise,  and  he  was  interested  in  showing  that 
the  retnm  of  the  policies  to  him  from  decedent 
was  proper  and  lawful,  in  order  to  establish  tlie 
validity  of  an  original  undertaking  on  the  part 
of  decedent 
4.  Samb. 

Code,  I  S44S,  provides  that,  in  actions  for 
relief  on  the  ground  of  fraud  or  mistake,  the 
cause  of  action  shall  not  be  deemed  to  liave  ac- 
crued until  the  fraud  or  mistake  shall  have  been 
discovered  by  the  party  aggrieved.  Code,  |  4601, 
provides  that  no  person  interested  in  the  event 
of  an  action  shall  testify  as  to  any  transac- 
tions with  a  decedent  in  an  action  against  de- 
cedent's administrator.  Beld  that  where  the 
evidence  might  show  the  existence  of  a  causa 
of  action  against  a  witness,  he  was  not  rendered 
competent  on  the  ground  that  such  an  action 
would  be  barred  by  limitations,  wher«  it  ap- 
peared that  the  action  might  be  based  on 
fraud  or  mistake  and  there  was  no  evidence 
that  plaintiff  had  snch  notice  that,  were  he 
to  bring  a  suit  on  the  ground  of  fraud  or 
mistake,  his  action  would  be  barred. 
6.  Same. 

Code,  {  4604,  provides  that  no  person  in- 
terested in  the  event  of  an  action  shall  testify 
as  to  transactions  between  himself  and  a  de- 
cedent in  an  action  against  decedent's  ad- 
ministrator. Beld  that  where  the  evidence 
might  show  the  existence  of  a  cause  of  action 
against  a  witness,  he  was  not  rendered  compe- 
tent by  the  fact  that  such  an  action  would  be 
barred  by  limitations,  since  limitations  are 
not  available  unless  pleaded,  and  the  witness 
might  have  some  reason  for  refusing  to  plead 
the  statute. 

6.  Subrogation— StJBETiEa—STlBBOaATioil  » 
Rights  or  Creditob. 

A  surety  who  has  been  fully  compensated 
according  to  his  contract  for  assuming  the  debt 
of  another  Is  not  entitled  to  subrogation  to  the 
rights  of  the  creditor. 

7.  Witnesses  —  Tbahbaotiohb  with  Dece- 
dent—One TBOH  Whom  PIiAINTiff  Obtains 
Interest* 

Code,  S  4604,  provides  that  no  party  to  any 
action,  nor  any  person  from,  through,  or  under 
whom  any  such  party  derives  any  interest  or 
title,  shall  be  examined  as  a  witness,  in  regard 
to  any  transaction  between  him  and  a  de 
cedent  against  the  administrator  of  the  dece- 
dent Plaintiff  sued  the  maker  of  a  note  and 
the  administrator  of  another,  seeking  to  recover 
damages  from  the  administrator  for  breach  of 
an  agreement  between  decedent  and  the  maker 
of  the  note,  whereby  decedent  for  a  valuable 
consideration  had  undertaken  to  become  a  surety 
on  the  note.  Held,  that  the  maker  of  the  note 
was  not  incoiut>«tent  as  a  witness  to  the  trans- 
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action  with  decedent,  on  the  ground  that  plain- 
tiff obtained  hia  interest  through  or  under  tlte 
witness. 

Appeal  from  District  Court,  Carroll  Coun- 
ty;   J.  R,  Whltaker,  Judge. 

Action  upon  four  promissory  notes  exe- 
cuted by  Salinger  &  Brigbam  to  plaintiff, 
which  It  is  claimed  H.  O.  McAllister  agreed 
to  pay  or  become  surety  upon.  Salinger  & 
Brigbam  made  no  defense;  but  McAllister 
while  alive,  and  his  representative  after 
til8  death,  among  other  things  denied  any 
promioe  on  liis  part  to  pay  the  notes  or  to 
become  surety  thereon.  Salinger  appeared 
and  filed  a  cross-petition  in  equity  against 
his  codefendant,  McAllister,  alleging  that  as 
a  part  of  the  transaction  growing  oat  of  the 
agreement  sued  upon  in  this  action,  he  (Sal- 
inger) executed  to  McAllister  notes  aggre- 
gating $4,000,  securing  the  same  with  life 
insurance  policies  deposited  with  McAllister ; 
that  the  $4,000  in  notes  was  without  con- 
sideration, and  given  for  the  debt  of  one 
Brigbam.  He  averred  that  pending  this  ac- 
tion, H.  G.  McAllister  died  testate,  and  that 
be  devised  the  said  notes  to  his  wife,  Martha, 
who  also  has  since  died;  Lucius  McAllister 
being  appointed  administrator  of  her  estate. 
Loclna  McAllister,  as  administrator,  was 
made  a  party  defendant  to  the  cross-peti- 
tion, and  plaintiff  in  the  cross-petition  asked 
that  his  notes  l>e  surrendered  and  canceled 
and  that  the  policies  of  insurance  be  ordered 
«nrrendered  to  him.  Lucius  McAllister,  ad- 
ministrator, appeared  to  the  cross-petition 
pursuant  to  order  of  conrt,  and  pleaded  that 
the  matter  involved  In  the  cross-petition 
bad  nothing  to  do  with  the  main  Issues  in 
the  case,  and  that  the  court  had  no  jnrls- 
-dictlon  thereof.  It  was  also  averred  that 
all  defendants  to  the  cross-petition  were 
residents  of  Muscatine  county,  Iowa,  and 
that  an  action  was  there  pending  upon  the 
notes  given  by  Salinger  to  McAllister.  They 
further  averred  that  the  administrator  of 
H.  0.  McAllister's  estate  never  bad  any- 
thing to  do  with  the  notes  given  by  Salinger, 
and  they  asked  that  the  cross-petition  be 
dlomissed.  Upon  these  Issues  the  case  was 
tried  to  a  jury,  resulting  In  a  directed  ver- 
-dlct  for  defendants  upon  the  issues  In  the 
main  case.    Plaintiff  appeals.    Affirmed. 

H.  W.  Macomber  and  Salinger  &  Korte, 
for  appellant  Jayne  &  Hoffman  and  George 
'W.  Bowen,  for  appellees. 

DBEMER,  J.  Twice  before  has  this  case 
been  in  this  court  See  111  Iowa,  447,  82 
N.  W.  926.  and  122  Iowa,  12,  97  N.  W.  99. 
These  opinions  disclose  in  a  general  way 
the  nature  of  the  controversy  and  something 
-of  the  respective  claims  of  the  parties.  On 
this  appeal  but  one  question,  with  its  re- 
lated Issues,  need  be  considered,  and  that 
was  mooted  on  tbe  former  appeals.  For  Its 
settlement  it  Is  necessary  to  refer  at  some 
length  to  tbe  pleadings,  and  to  the  record 
mow  before  va.    Janoary  12,  1906,  plaintiff 


and  defendant  Salinger  altered  Into  a 
stipulation  whereby  plaintiff  was  to  take 
Judgment  against  Salinger  Individually  and 
as  surviving  member  of  the  firm  of  Salinger 
&  Brigbam  and  against  Salinger  &  Brigbam, 
for  the  amount  of  plaintiff's  claim  against 
them.  This  was  dated  January  12,  1905, 
but  was  not  filed  until  January  18th  of  that 
year.  The  trial  on  the  issues  between  plain- 
tiff and  the  representative  of  H.  C.  McAl- 
lister was  commenced  on  January  16th  and 
concluded  on  January  18th  of  tbe  same  year. 
Trial  on  tbe  issues  raised  by  defendant 
Salinger's  cross-petition  was  continued.  No 
Judgment  has  yet  been  entered  upon  the 
stipulation  to  which  we  have  referred. 
In  the  original  petition,  which  was  filed 
March  20,  1896,  plaintiff  alleged  that  de- 
fendant McAllister  had  agreed  to  pay  and 
had  assumed  to  pay  the  four  notes  sued  upon, 
the  consideration  being  the  receipt  of  tbe 
title  to  480  acres  of  land  In  Osceola  county, 
Iowa.  In  an  amendment  filed  April  17,  1896, 
tbe  allegation  Is  "that  the  agreement  by 
McAllister  was  an  undertaking  to  become 
surety  for  Salinger  &  Brigbam  on  two  certain 
notes  to  be  executed  to  Culbertson  in  lieu 
of  otbers  made  by  Salinger  &  Brlgham  to 
plaintiff.  Said  agreement  was  In  writing, 
and  a  copy  thereof  is  attached  hereto  as  a 
part  thereof  and  marked  'Exhibit  A,'  and  said 
writing  truly  states  the  consideration  re- 
ceived by  McAllister  for  his  undertaking. 
The  defendant  McAllister  received  title  to 
the  east  half  of  section  34,  and  the  sonth- 
weet  one-fourth  of  section  36,  township  100 
north,  range  39  west  6th  P.  M.,  Osceola 
county,  Iowa,  by  warranty  deed  made  to 
him  by  L.  P.  Brigbam,  and  plaintiff  avers 
that  said  defendant  has  said  deed  In  his 
own  possession,  and  that  plaintiff  does  not 
know  upon  what  agreement  if  any  said 
land  was  so  conveyed."  fiSxhibit  A,  therein 
referred  to.  Is  tbe  written  agreement  re- 
ferred to,  In  the  opinions  when  the  case  was 
before  us  on  former  appeals,  and  which  waff 
there  held  to  create  no  obligation  upon  the 
part  of  McAllister.  In  an  amendment  filed 
November  27,  1897,  plaintiff  averred  "that 
defendant  McAllister  agreed  with  defendants 
Salinger  &  Brlgham  to  sign  certain  notes 
with  them,  to  be  made  payable  to  plain- 
tiff, to  sign  said  notes  as  surety,  and  to 
ultimately  assume  and  pay  off  the  debts 
evidenced  by  said  notes,  which  were  to  l>e 
given  to  plaintiff  in  place  of  any  and  all 
notes  then  held  by  him  against  Salinger  & 
Brigbam;  that  said  agreement  was  partly 
In  writing  and  partly  oral,  the  written 
portion  of  It  being  attached  by  copy  to  an 
amendment  to  the  petition  filed  herein  on 
April,  8,  1890,  and  attached  to  said  amend- 
ment as  Elxhibit  A,  Wherefore  plaintiff 
prays  that  he  have  Judgment  against  de- 
fendant H.  C  McAllister  on  account  of 
breacb  by  bim  of  said  agreement.  In  such 
sum  as  shall  be  ndjmlgcd  due  him  upon  the 
notes  herein  sued  upon  copies  of  which  are 
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attached  to  his  original  petition."  After  ttie 
case  bad  twice  been  In  this  court  plaintiff, 
on  January  17,  1906,  during  the  course  of 
the  trial,  filed  another  amendment  to  liis 
petition.  In  which  he  struck  out  the  alle- 
gation of  his  original  petition  with  reference 
to  McAllister's  promise,  and  from  the  first 
amendment  the  allegation  that  the  agree- 
ment of  McAllister  to  become  surety,  etc., 
was  In  writing,  and  struck  out  all  reference 
to  Exhibit  A;  and  from  the  amendment 
filed  November  27,  1897,  he  struck  oat  the 
allegation  that  McAllister  was  ultimately 
to  assume  and  pay  off  the  debt  evidenced 
by  the  notes,  and  also  the  words  "partly 
in  writing  and  partly"  and  the  reference 
to  the  agreement  called  "Exhibit  A." 

In  this  last  amendment  plaintiff  alleged 
"that  defendant  Salinger  &  Brigham  orally 
agreed  with  plaintiff,  to  execute  to  him  prom- 
issory notes  to  be  signed  by  them  as  principal 
and  surety,  to  be  delivered  to  plaintiff  in  lieu 
of  any  notes  which  plaintiff  then  held  signed 
by  Salinger  &  Brigham,  and  made  by  Salinger 
&  Brigham  to  him,  the  plaintiff  orally  agree- 
ing upon  the  delivery  of  sucb  notes  signed  by 
Ballnger  &  Brigham  as  principals  and  H.  G. 
McAllister  as  surety  to  deliver  to  Salinger  & 
Brigham  any  notes  signed  by  them  and  own- 
ed by  plaintiff  at  the  time  said  agreement 
was  made;   that  defendant  H.  G.  McAllister 
orally  agreed  with  Salinger  &  Brigham  for  a 
valuable  consideration  to  sign  sucb  notes  as 
surety,  and  that  plaintiff  accepted  the  said 
agreement  of  Salinger  &  Brigham,  and  that 
of  H.  G.  McAllister;   that  defendants  Salln. 
ger  &  Brigham  were  at  all  times  ready  and 
willing  to  perform  their  said  agreement,  that 
defendant  H.  0.  McAllister  wholly  failed  and 
refused  to  perform  his  said  agreement  that, 
therefore,   defendants   Salinger  &   Brigham 
were  unable  to,  and  never  did,  perform  their 
said  agreement;  that  at  the  time  the  said 
agreements  were  made,  and  ever  since,  plain- 
tiff was,  and  has  been,  the  owner  of  the  notes 
sued  upon  in  this  action,  and  set  out  by  copy 
in  the  original  petition  herein;  that  the  said 
notes  remain  wholly  unpaid,  that  payment 
thereof  cannot  be  made  from  or  out  of  the 
property  of  the  makers  thereof;  that  by  rea- 
son of  the  premises  and  the  breach  of  said 
agr^ment  on  the  part  of  Salinger  &  Brigbam 
and  said  H.  C.  McAllister,  plaintiff  has  been 
damaged  in  a  sum  equal  to  the  notes  herein 
sued  on,  and  the  Interest  therein  provided. 
(3)  Further    pleading    plaintiff    states    that 
there  never  was  but  one  oral  ag^reement  made 
between    him    and   defendants    Salinger    & 
Brigham,  or  between  defendant  H.  O.  McAl- 
lister and  defendant   Salinger  &    Brigham 
with  reference  to  and  concerning  the  making 
of  notes  to  plaintiff  by  Salinger  &  Brigbam 
as  principals  and  H.  C.  McAllister  as  surety; 
that  said  agreement  was  between  Salinger  & 
Brigham  and  H.  C.  McAllister,  was  oral,  was 
made  for  the  benefit  of  plaintiff,  was  accepted 
by  him,  was  never  canceled  by  him  or  with 
bis  knowledge,  authority,  or  consent;    that 


defendant  H.  C.  McAllister  nerer  made  any 
agreement  with  plaintiff  personally,  nor  In 
the  presence  of  plaintiff,  and  tliat  he  accept- 
ed the  agreement  made  between  defendant 
Salinger  &  Brigham  and  H.  G.  McAllister  for 
the  benefit  of  plaintiff  after  the  same  bad 
been  made.    That  plaintiff  nerer  acc^ted 
any  notes  signed  by  Salinger  &  Brigham  as 
principal  and  H.  O.  McAlUster  as  surety  for 
any  purpose  for  the  reason  that  the  said  H. 
0.  McAllister  wholly  neglected,  failed,  and 
refused  to  sign  any  such  notes  as  surety,  and 
no  notes  so  signed  ever  came  into  existence 
to  be  accepted.    (4)  Plaintiff  further  aven 
that  the  stjttements  In  his  amendment  to  peti- 
tion filed  herein  on  April  8,  1896,  that  plain- 
tiff  farther  states  that  the  agreement  by 
McAllister  was  a  written  undertaking  that 
said  agreement  was  tn  writing,  and  that  a 
copy  of  said  writing  is  attached  as  part  of 
the  amendment  filed  on  April  8^  1896^  and 
that  said  writing  states  the  consideration  re- 
ceived by  McAllister  for  his  said  undertaking, 
were   placed  in  said    amendment    by  and 
through  mistake  of  law,  and  a  misconstruc- 
tion of  the  legal  effect  of  said  writing.    That 
same  was  stated  in  said  amendment  because 
it  was  erroneously  believed  by  plaintiff  and 
bis  counsel  that  said  writing  stated  the  agree- 
ment referred  to  in  said  agreement;  that  as 
soon  as  said  mistake  was  realieed,  plalntlfl 
amended  setting  out  that  the  contract  In  ques- 
tion was  oral;   that  In  truth  and  in  fact  the 
contract  to  sign  as  surety  was  oral,  and  tbere 
never  was  but  one,  and  that  said  claim  con- 
cerning a  writing  was  not  made  nor  Intended 
to  sue  upon  but  one  contract  to  sign  as  sure- 
ty; that  at  the  time  when  said  amendment 
was  filed,  plaintiff  did  not  personally  know 
whether  the  contract  to  sign  as  surety  was 
oral  or  written;    that  said  amendment  was 
filed  without  his  knowledge  and  without  hit 
express  direction  and  consent;  that  bis  attor- 
ney filed  the  same  on  his  own  motion,  knovr- 
Ing  that  but  one  contract  to  sign  as  surety 
had  ever  been  made,  but  In  the  mistaken  be- 
lief that  the  said  Exhibit  A  eyldenced  sucb 
contract    Wherefore   plaintiff    prays   as  is 
prayed  in  bis   amendment  to  petition   filed 
herein  November  27,  1897,  and  in  addition 
that  he  have  Judgment  against  B.  I.  Salin- 
ger and  B.  I.  Salinger  as  surviving  partner  of 
Salinger  &  Brigham,  defendant  H.  C.  McAl- 
lister and  defendants  substituted  for  him,  In 
their    substituted     capacity,    for     damages 
for    the    breach    of    said    agreement    in   a 
sum    equal   to   the   said  notes    sued   upon, 
with   interest  therein    provided    and  cosbs 
of  this  suit." 

Defendants  Burnett  and  Lucius  McAllister 
denied  the  alleged  oral  agreement,  pleaded 
the  statute  of  frauds,  the  statute  of  limita- 
tions, want  and  failure  of  conslderatloii,  lack 
of  privity  between  plaintiff  and  McAllister, 
and  failure  of  plaintiff  and  defendant  Salin- 
ger &  Brigham  to  perform  the  conditions  and 
requirements  of  the  agreement  on  their  part 
It  was  upon  these  issues  that  the  caoe  wa> 
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finally  tried,  reanltlng  In  the  directed  rerdict 
stated.  B.  I.  Salinger  was  produced  as  a  wit- 
ness, bnt  he  was  not  permitted  to  give  in  testi- 
mony an  account  of  any  personal  transactions 
or  commonicatlong  between  himself  and  the 
deceased,  McAllister.  At  the  conclusion  of 
the  testimony  for  the  plaintiff  the  trial  court 
directed  a  verdict  for  the  defendants  on  the 
grounds  (1)  that  the  alleged  contract  was  not 
sufflclentiy  established;  (2)  that  the  cause  ot 
action  was  barred  by  the  statute  of  limita- 
tions; and  (8)  that  the  agreement  was  with- 
in the  statute  of  frauds.  Many  questions  are 
preemited  by  the  appeal;  but  one  of  whldi 
wlU  now  be  considered. 

We  shall  assume  for  the  purposes  of  the 
case,  that  the  alleged  agreement  is  not  within 
the  statute  of  frauds,  that  plaintiff  may  rely 
thereon,  although  It  was  not  made  with  him, 
and  that  the  action  is  not  barred  by  the  stat- 
ute of  limitations,  although  there  is  doubt 
about  each  and  all  of  these  propositions. 
Still  without  the  testimony  of  Salinger  It  is 
conceded  that  plaintiff  has  no  case.  Was  bis 
testimony  as  to  personal  transactions  and 
commnnlcatlons  with  H.  O.  McAllister,  now 
deceased,  competent  and  admissible,  In  view 
of  the  provisions  of  section  4604  of  the  Code? 
By  the  express  language  of  that  section  be 
was  not  competent  if  a  party  to  the  suit.  In- 
terested in  the  event  thereof,  or  if  the  person, 
from,  through,  or  under  whom  plaintiff  de<. 
rlTed  title  or  Interest  by  assignment  or  other- 
wise. It  will  be  noticed  that  the  statute  ex- 
cludes all  parties,  whether  Interested  or  not 
Williams  V.  Barrett,  52  Iowa,  637,  3  N.  W. 
690;  Burton  v.  Baldwin,  61  Iowa,  283,  16  N. 
W.  110;  McCorkendale  v.  McCorkendale,  111 
Iowa,  314,  82  N.  W.  754;  Hicks  v.  Williams, 
112  Iowa,  691,  84  N.  W.  935;  Clinton  Bank  r. 
Grobe  (Iowa)  88  N.  W.  357:  Stolenbnrg  T. 
DIercks  (Iowa)  90  N.  W.  525.  Salinger  was 
a  party  defendant,  but  before  the  case  was 
determined  and  on  January  18th  plaintiff  pre> 
sented  to  the  court  the  stipulation  for  judg- 
ment to.  which  we  have  referred.  But  this 
was  not  done,  nor  does  it  appear  to  have  been 
called  to  the  attention  of  the  court,  until  af- 
ter it  bad  ruled  upon  tbe  objection  to  the 
testimony  based  upon  section  4604;  and  the 
testimony  was  not  again  offered  after  this 
Btipolation  was  filed,  or  called  to  the  atten- 
tion of  the  trial  court.  This  stipulation,  It 
filed  In  time,  would  have  been  sufficient  to  le- 
move  the  bar  of  the  statute,  in  so  far  as  wit- 
ness was  a  defendant  to  plaintiCT's  action. 
Conger  v.  Bean,  58  Iowa,  321,  12  N.  W.  284 
Bat  be  was  still  in  the  case  as  a  cross-peti- 
tioner against  bis  codefendant  McAllister,  un- 
der an  allegation  of  his  cross-petition  as  fol- 
lows: '^bat  certain  business  transactions 
were  had  between  him  and  the  defendant 
McAllister,  In  the  course  of  which  McAllister 
executed  a  writing  dealing  with  a  debt  from 
Salinger  &  Brlgham  to  W.  L.  Culbertson,  up- 
on which  Culbertson  has  declared  in  this  ac- 
tion. That,  as  the  final  outcome  of  these 
negotintions  and  of  the  transactions  in  whlcl) 


they  dealt,  this  cross-petitioner  executed  to 
said  McAllister  his  promissory  notes  aggregat- 
ing about  $4,0(X),  securing  the  same  with  a 
life  insurance  policy  deposited  with  said 
McAllister."  Only  where  a  defendant  has  a 
cause  of  action  affecting  th«  subject-matter  ot 
the  main  suit  may  he  file  a  cross-petition 
against  a  codefendant  or  a  third  person. 
Code,  I  3574.  Wholly  distinct  and  independ- 
ent transactions  cannot  be  brought  hito  an 
action  by  cross-petition.  Mahaska  Bank  v. 
Christ,  82  Iowa,  66,  47  N.  W.  88a  True,  de- 
fendants to  tbe  cross-petition  were  denying 
that  the  matters  set  up  in  the  cross-petition 
bad  any  connection  with  tbe  main  suit;  but 
tbe  witness  at  the  time  he  testified  or  at  the 
time  his  testimony  was  offered,  was,  by  bib 
pleadings,  insisting  that  they  did,  and  plaintiff 
was  not  objecting  to  the  situation.  Upon  the 
face  of  the  records  the  witness  was  still  a 
party  to  the  proceedings.  This  he  remained 
until  he  dismissed  his  cross-petition,  was  de- 
feated in  bis  action,  or  his  cross-petition  was 
In  some  manner  disposed  of.  Hogan  v.  Sulli- 
van, 114  Iowa,  456,  87  N.  W.  447,  Is  not  In 
point.  There  no  relief  was  sought  against 
the  defendant  who  gave  the  testimony,  and 
tbe  relief  asked  by  the  Interveners  was  not 
against  the  plaintiff  as  administrator.  As 
said  in  that  case:  "The  interventions  were 
wholly  distinct  from  tbe  action  in  which 
plaintiff  sought  on  behalf  of  tbe  estate  to  re- 
cover money  from  defendant."  Here  the  re- 
lief sought  In  the  main  action  Is  against  the 
representative  of  the  deceased  McAllister; 
and  the  witness  was  also  making  claims 
against  him,  which  he  said  were  the  result 
of  the  transactions  and  negotiations  dealing 
with  the  debt  from  Salinger  &  Brlgham  to 
W.  L.  Culbertson,  upon  which  Culbertson  had 
sued  In  this  action.  The  witness  on  the  face 
of  the  records  was  manifestly  still  a  party  to 
the  suit. 

It  was  shown  by  testimony  other  than 
that  proposed  to  be  given  by  Salinger,  that 
Salinger  &  Brlgham  executed  the  notes  sued 
upon  to  plaintiff  In  the  years  1887  and  1889. 
On  November  16,  1801,  tbe  written  memoran- 
dum referred  to  in  tbe  former  opinions  and 
which  was  the  Exhibit  A  attached  to  the 
pleadings  was  entered  into  between  Salinger 
&  Brlgham  and  McAllister.  This  agreement 
or  memorandum  recited  that  Salinger  &  Brlg- 
-ham  bad  on  that  day  executed  three  notes  of 
$2,400  each  to  McAllister,  in  full  settlement 
of  all  former  notes,  and  of  all  matters  grow- 
ing out  of  tbe  loaning  and  handling  of  Mc- 
Allister's money  by  said  parties.  It  also  re- 
cited that  Salinger  bad  turned  over  to  Mc- 
Allister three  policies  of  Insurance,  upon 
which  he  (Salinger)  agreed  to  keep  the  pre- 
miums paid;  and  that  he  (Salinger)  bad  al- 
so made  a  bill  of  sale  of  his  law  library  to 
McAllister  "title  to  the  library  and  to  the 
insurance  policies  to  revert  to  Salinger  -nhen 
tbe  flrst-meutloned  notes  are  paid."  All  col- 
laterals held  by  McAllister,  or  by  Salinger 
&  Brlgham  for  him,  were  declared  to  be  the 
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property  of  Sallngor  &  Brlgbam ;  and  certain 
personal  property  waa  also  to  belong  to  them. 
According  to  the  agreement  McAllister  was 
also  to  receive  what  were  known  as  the  Ryck- 
man  notes  then  held  by  plaintiff.  The  agree- 
ment closed  as  follows:  "This  agreement 
does  not  become  operative  until  the  said 
McAllister  shall  sign  certain  notes  heretofore 
agreed  upon,  as  surety  for  said  Salinger  ft 
Brlgbam,  and  the  same  when  so  signed,  ac- 
cepted by  the  said  Culbertson  In  full  settle- 
ment of  all  matters  between  Culbertson  and 
Salinger  &  Brlgbam."  It  seems  that  Brlg- 
bam was  desirous  of  settling  the  indebted- 
ness of  Salinger  &  Brlgbam  to  plaintiff,  and 
of  securing  the  return  of  certain  collaterals 
held  by  plaintiff,  which  belonged  to  Salinger 
A  Brlgbam.  And  he  proposed  to  Culbertson 
that  he  take  a  note  signed  by  Salinger  &  Brig- 
ham  individually  and  by  H.  C.  McAllister. 
Culbertson  acceded  to  this  and  sent  Salinger 
A  Brlgbam  notes  to  be  aignei  pursuant  to  the 
proposition  made  him.  He  afterwards  went 
to  tbelr  office,  and  was  shown  the  memoran- 
dum from  which  we  have  quoted,  and  was 
then  told  that  McAllister  would  join  with 
them  in  a  note  as  surety  for  the  money  due 
falm.  No  one  claims  that  McAllister  was 
present  at  this  conversation.  Thereupon  Cul- 
bertson surrendered  the  collaterals  left  with 
him  by  Salinger  &  Brigham,  except  what 
was  known  as  the  Ryckman  note,  which  as 
we  have  seen  was  to  go  to  McAllister,  and 
which  Culbertson  in  a  letter  to  Brlgbam  re- 
fused to  surrender.  In  that  letter  he  insisted 
upon  this  last-named  note  being  collected  for 
his  exclusive  benefit  The  notes  sent  Salin- 
ger &  Brigham  were  never  signed,  but  Cul- 
bertson surrendered  to  them  something  like 
$2,000  in  collateral  upon  the  strength  of  the 
statement  that  McAllister  would  sign  the 
new  notes  as  surety.  As  this  was  not  done 
the  original  notes  were  renewed  or  extended 
from  time  to  time  and  nothing  has  ever  been 
paid  upon  them  save  the  proceeds  of  the 
Rycjcman  notes,  and  this  does  not  appear  to 
liave  been  Indorsed  upon  the  notes. 

On  the  face  of  the  written  memorandum 
to  which  we  have  been  referring  is  the  fol- 
iowlng:  "This  agreement  canceled  by  mu- 
•tual  consent,  Jan.  4th,  1802,  H.  C.  McAllister." 
After  the  death  of  Brigham  and  over  date  of 
April  25,  1892,  Salinger  assigned  to  Culbert- 
son two  of  the  life  insurance  policies  which 
are  referred  to  in  the  written  memorandum 
with  McAllister,  as  collateral  to  some  of  the 
extensions  of  the  original  notes  upon  which 
this  action  is  bottomed.  Plaintiff  said  that 
he  thought  the  premiums  on  these  policies 
"had  been  paid.  The  amount  received'  by 
plaintiff  on  the  Ryckman  notes  was  $1,271.68. 
■Culbertson  relied  upon  the  written  agreement 
or  memorandum  which  was  shown  blm  and 
upon  the  representations  made  by  Salinger  & 
Brlgbam  or  Salinger  that  McAllister  would 
sign  their  notes  when  he  surrendered  the 
collateral  to  them,  and  would  not  have  turned 
-Jt  over  but  for  hia  belief  that  such  a  promlaa 


bad  been  made.  He  does  not  claim  that  he 
ever  saw  McAllister,  or  that  be  ever  bad  any 
agreement  with  blm  personally.  McAllister 
never  signed  the  notes,  and  so  far  as  he  conld 
repudiated  or  canceled  the  alleged  written 
agreement  or  memorandum  January  4,  1892. 
So  far  as  shown  McAllister  never  received 
the  insurance  policies,  nor  the  bill  of  sale  of 
the  law  library,  and  be  concededly  nev»'  re- 
ceived the  Ryckman  note,  nor  did  Culbertson 
ever  agree  to  give  it  to  him.  Thus  stood  the 
testimony  when  Salinger  was  offered  as  a 
witness  In  the  case.  It  was  proposed  to  show 
by  him  that  a  controversy  arose  betweoi 
him,  Brigham  and  McAllister  as  to  whether 
Salinger  ft  Brigham,  or  Brigham  alone  was 
Indebted  to  McAllister,  and  as  to  the  amount 
of  that  indebtedness,  and  it  was  finally  pro- 
posed to  McAllister  that  if  he  would  sign 
certain  notes  payable  to  plaintiff  as  surety, 
and  thus  enable  Sallng»  &  Brigham  to  take 
up  certain  notes  held  by  Culbertson  as  collat- 
eral. Salinger  would  turn  over  bis  law 
library  and  certain  policies  of  life  insurance, 
two  of  them  being  the  ones  plaintiff  now 
claims  to  bold  as  collateral,  as  collateral  to 
McAllister.  The  law  library  was  to  be  re- 
movable from  the  state,  and  the  collaterals 
held  by  plaintiff  were  to  be  surrendered  to 
Salinger  ft  Brlgbam. 

We  now  quote  Terbatim  from  the  record 
as  to  what  plaintiff  further  proposed  to  prove 
by  the  witness :  "Salinger  also  told  him  tbat 
he  (Salinger)  contemplated  removing  from 
the  state  and  should  be  permitted  to  take 
said  law  library  with  him.  He  was  told 
(that  is,  McAllister)  tbat  the  debt  claimed 
from  Salinger  ft  Brigham  could  probably 
never  be  paid  tmlesa  such  removal  took  place, 
that  arrangements  existed  so  that  the  re- 
moval would  Improve  the  means  of  paying 
said  claimed  debt  He  was  also  told  that 
unless  Culbertson  were  given  the  new  notes 
with  him  as  surety,  the  collateral  which  CM- 
bertson  had  for  existing  notes  would  be  of 
no  use,  either  to  McAllister  or  Salinger  ft 
Brigham  and  if  no  new  notes  were  signed 
by  McAllister,  the  proposed  removal  could 
not  take  place  because  Culbertson  would  seise 
said  law  library  as  soon  as  it  was  attempted 
to  remove  it  from  the  state.  At  this  time 
said  Salinger  was  a  resident  of  Iowa,  mar- 
ried, the  bead  of  a  family,  and  engaged  in  the 
practice  of  law,  and  said  library  and  policies 
were  exempt  These  negotiations  continued 
In  Manning  several  days,  and  then  arrived 
there  a  certain  letter,  and  the  certain  two 
notes  without  signature  which  have  been 
introduced  in  evidence  as  Elxhibits  A,  B,  C, 
and  D.  They  were  shown  McAllister,  and 
Salinger  asked  him,  In  the  presence  of  Brig- 
ham, whether  or  not  he  would  agree  to  sign 
Exhibits  A  and  B,  said  notes,  If  there  were 
turned  over  to  him  said  exempt  property, 
and  if  thereby  said  removal  could  be  facili- 
tated, and  said  collateral  obtained  from  Cul- 
bertson. McAllister  said  then  and  there  to 
Salinger,  that  be  would  sign  aald  exhibits 
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■MB  lurcty;  and  thereupon  tbere  was  delivered 
to  him  the  aaid  law  library  and  the  policies. 
After  this  was  done  the  parties  named  pro- 
ceeded  to   negotiate   the   settlement   of  the 
natters  between  themselTes,  the  controverted 
matters  before  referred  to.    And  as  a  result 
the  parties  finally  entered  into  the  writing 
which  has  been  introduced  in  evidence  [re- 
ferring to   the   memorandum  to  which   we 
iiave  heretofore  referred].    Before  said  writ- 
ing was  completed  and  signed  Salinger  said 
to  McAllister  that  he  had  better  defer  sign- 
ing Exhibits  A  and  B,  because  It  was  not 
Imown  at  this  time  whether   the   amounts 
stated  therein  correctly  represented  the  debt 
Culbertson  held  against  Salinger  &  Brlgham ; 
that  Salinger  or  Brlgham  should  Investigate 
this,  and  have  said  exhibits  corrected  to  the 
amount  found  due.  If  correction  proved  neces- 
sary, and  that  then  McAllister  should  sign  as 
surety.    McAllister  assented  to  this  and  said 
he  would  sign  the  said  notes  as  soon  as  ad- 
vised whether   they    truly    represented   the 
•debt  from  Salinger  &  Brlgham  to  Culbertson. 
That  debt  was  investigated,  was  found  to  be 
'the  amount  shown  In  said  exhibits,  McAllis- 
ter was  so  advised  and  asked  to  sign  said 
twtes,  and  it  was  stated  to  him  that  Salinger 
■k  Brlgham  were  ready  to  sign  them  as  prln- 
-dpals,  and   wished  blm  to  sign   them   as 
surety.    He  refused  to  sign  the  same  or  any 
notes  as  surety.    Before  he  left  Manning  he 
tool!  with  him  said  policies  and  the  bill  of 
-sale  to  the  library.    Before  the  writing  which 
hag   been    referred   to    was    completed   and 
-signed,  Salinger  told  him  that  since  the  sign- 
ing of  the  notes  was  to  be  deferred  until  the 
<:lalm  of  Cnlbertson  could  be  verified,  and 
since  he  was  taking  with  him  said  bill  of 
-rale  and  i>olicles  as  consideration  for  the 
written  agreement  made  with  him  and  said 
■oral  agreement  to  become  surety,  that  some- 
thing ought  to  be  said  In  the  writing  about 
■the  oral  contract  to  sign  as  surety.    That  It 
wonld  not  be  good  business  to  have  him  take 
■away  these  tilings  while  he  still  bad  not  car- 
ried out  his  oral  agreement  to  sign  as  surety. 
After  said  conversation  there  was  Inserted 
Into  said  writing  the  last  clause  of  it,  which 
refers  to  notes  heretofore  agreed  upon.    Cul- 
bertson was  not  present  and  came  to  Man- 
ning after   McAllister   had  gone.    Salinger 
then  mformed  Culbertson  that  McAllister  had 
orally  agreed  with  Salinger  and  with  Brig- 
bam,  that  in  consideration  of  being  given  the 
property,   McAllister  would   sign   the   notes 
which  Cnlbertson  had  sent  down  for  signa- 
ture; that  McAllister  had  taken  the  property 
with  him,  and  a  writing  had  been  made 
n'blch  acknowledged  the  making  of  an  oral 
-contract  to  sign  said  notes,  Kxhibits  A  and 
R.  as  surety.    Culbertson  said  that  such  ar- 
rangement find  undertaking  was  satisfactory 
to  him  and  he  thereupon  turned  over  to  Sal- 
inger &  Brlgham  certain  collaterals  described 
by  Culbertson  in  bis  testimony  in  this  case. 
^Thereafter  McAllister    advised    Salinger   & 
Srigham  by  letter,  that  be  would  not  sign 


said  notes  as  surety,  because  he  felt  he  was 
too  old  to  incur  such  liability  and  because 
bis  wife  and  children  objected  to  bis  so 
signing.  On  March  6,  1896,  he  wrote  Salin- 
ger as  follows:  'I  wrote  you  this  morning 
about  that  Culbertson  matter.  Upon  tlilnk- 
Ing  over  the  matter  the  only  thing  to  l>e  taken 
into  account  is  the  power  of  attorney  that  I 
gave  Brlgham.  Send  me  copy  of  same  at 
earliest  convenience.  Tell  me  Just  the  posi- 
tion I  occupy  in  this  matter.  Tou  know  I 
never  had  any  Interest  in  the  matter.  But  I 
will  not  expatiate,  for  you  know  what  I  do. 
I  want  yon  to  make  no  delay,  for  you  know 
how  it  concerns  me.  Yours,  H.  Cl  McAllister.' 
On  March  8,  1893,  McAllister  wrote  Salinger : 
'That  power  of  attorney  that  I  gave  Dr.  Brig- 
ham  has  been  destroyed.'  On  March  10, 1896^ 
McAllister  wrote  Salinger  the  following  let- 
ter: 'I  expected  a  reply  to  my  letters  this 
morning.  I  have  been  very  much  disturbed 
since  I  received  that  notice  from  Carroll. 
Now  I  want  you  to  answer  me  a  simple  dis- 
tinct question.  Do  you  know  of  any  valid 
claim  that  W.  U  Culbertson  of  Carroll  has 
against  me  or  my  estate?* "  This  is  what 
plaintiff  proposed  to  prove  by  the  witness. 
Objection  was  made  to  the  ofTer  because  of 
the  provisions  of  section  4601,  and  the  trial 
court  held,  that  the  objection  should  be  sus- 
tained in  BO  far  as  the  testimony  related  to 
any  negotiations  between  the  witness  and  H. 
C.  McAllister,  deceased,  and  further  said: 
"The  court  declines  to  make  any  ruling  upon 
the  balance  of  the  offer  until  the  testimony  la 
offered  in  the  regular  way."  No  further  offer 
was  made  but  subsequently  the  stipulation  for 
Judgment  was  introduced  and  read  In  evidence. 
Upon  this  record  we  are  to  determine,  first, 
whether  the  witness  was  interested  in  the 
event  of  the  action ;  and,  second,  does  plain 
tiff  derive  his  interest  or  title  from,  through 
or  under  the  witness? 

It  is  contended  for  appellant,  that  the 
witness  is  not  interested  In  the  event  of  the 
action,  for  that,  even  If  the  liability  of  the 
estate  of  McAllister  be  established,  that  liabil- 
ity is  simply  as  surety,  who  has  his  remedy 
over  against  his  principal,  the  witness,  and 
would  be  entitled  to  be  subrogated  to  all  the 
rights  of  the  creditors  of  Culbertson.  If  this 
were  all,  there  is  no  doubt,  perhaps,  of  the 
soundness  of  the  proposition.  Hicks  v.  Wil- 
liamson, 112  Iowa,  694,  84  N.  W.  935.  But 
let  us  see  if  the  witness  has  not  that  Interest 
which  will  prevent  him  from  testifying.  Such 
Interest  must  of  course  be  legal,  certain  and 
Immediate — such  as  at  common  law  would 
have  disqualified  him.  As  said  in  one  case, 
"the  test  is,  will  the  witness  either  gain  or 
lose  by  the  direct  legal  operation  and  effect  of 
the  Judgment;  or  that  the  record  will  be  legal 
evidence  for  or  against  him  in  some  other 
action."  If  the  witness  were  permitted  to  tes- 
tify to  McAllister's  promise  to  become  surety, 
and  Judgment  were  rendered  against  the 
estate,  the  record  would  conclusively  establish 
the  fact  that  the  witness*  representations  to 
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plaintiff  and  npon  which  he  secured  the  re- 
lease and  return  of  about  |2,000  of  collaterals 
from  plaintiff  were  true,  and  he  would  be 
under  no  liability  to  plaintiff  for  securing  the 
release  and  return  thereof  because  of  bis 
representations  to  him,  Cnlbertson.  If  the 
Judgment  be  for  McAllister's  representatlTes, 
plaintiff  win,  no  doubt,  hare  a  right  to  re- 
cover the  value  of  the  collaterals  obtained 
from  blm  through  the  witness'  representa- 
tions. Clinton  Bank  t.  Undcrhill,  115  Iowa, 
295,  88  N.  W.  357. 

In  one  part  of  appellant's  argument,  his 
counsel  say:  "Salinger  &  Brlgham  were  the 
ones  who  were  incidental  beneficiaries.  Cul- 
bertson  was  the  actual  contracting  party. 
Brlgham  went  to  him  and  proposed  this  ar- 
rangement. Cnlbertson  afllrmatlTely  agreed 
that  such  a  contract  should  be  mad&  It  was 
made  and  formally  accepted  by  Cnlbertson, 
and  he  parted  with  the  property  on  the 
strength  of  It"  We  need  only  add  that  the 
arrangement  was  also  for  the  benefit  of  Sal- 
inger ft  Brigham  directly,  for  thereby  they 
secured  the  return  of  certain  cboses  in  action 
which  they  had  heretofore  deposited  with  Gul- 
bertson,  and  for  which  they  are  liable  unless 
they  prove  that  such  a  contract  was  made  as 
they  represented  to  Culbertaon.  The  only  pos- 
lible  answer  to  this  is  that  Culbertson's 
action  against  witness  and  Brigham  for  se- 
curing the  return  of  the  collaterals  upon  their 
representations  that  McAllister  would  sign 
their  notes  or  become  a  surety  for  them  is  bar- 
red by  the  statute  of  limitations.  Tq  this 
there  are  several  answers: 

First  It  is  by  no  means  certain  that  such 
action  would  be  barred.  If  based  upon  fraud 
or  mistake  the  action  would  not  be  barred  un- 
til discovery  by  the  party  aggrieved.  There  Is 
no  evidence  that  Culbertson  bad  any  such 
notice,  that  were  he  to  bring  suit  for  fraud  or 
mistake  his  action  would  be  barred.  Code,  | 
3448.  Second.  The  statute  of  limitations  does 
not  pay  a  debt,  nor  Is  it  to  be  considered  un- 
less pleaded.  To  support  appellant's  conten- 
tion In  this  respect  we  shall  have  to  assume 
that  the  statute  would  be  pleaded  were  action 
brought  by  Culbertson  against  the  witness, 
and  that  nothing  bad  been  done  to  toll  the 
statute.  This,  of  course,  we  should  not  do  in 
determining  the  proposition  now  before  us. 
See,  as  supporting  these  conclusions,  Jenks  t. 
Opp,  43  Ind.  108;  Austin  v.  Wilson,  46  Iowa, 
362;  Meek  r.  Meek,  45  Iowa,  2di;  Collins  T. 
Bane,  84  Iowa,  385;  Welch  v.  McOrath,  59 
Iowa,  619, 10  N.  W.  810, 13  N.  W.  638;  Robin- 
son V.  Allen,  37  Iowa,  27;  Greely  v.  Wllley  (N. 
H.)  51  Atl.  918;  Satterlund  v.  Beal  (N.  D.)  95 
N.  W.  518;  Fowler  v.  Wood  (N.  Y.)  44  N.  B. 
1124,  s.  c.  (Sup.)  28  N.  Y.  Supp.  976^  A  wit- 
ness in  such  a  situation  might  be  averse  to 
pleading  the  statute,  and  the  validity  of  the 
cause  of  action  and  of  the  witness*  interest 
is  in  no  manner  determined  by  application  of 
the  statute  of  limitations.  Barke  v.  Early,  72 
Iowa,  273,  33  N.  W.  677;  McDonald  v.  Bice, 


113  Iowa.  44, 84  N.  W.  985.  W^  of  course,  in 
considering  such  matters  are  not  concerned 
with  the  truth  or  falsity  of  the  proposed  testi- 
mony. The  statute  does  not  leave  It  open  for 
us  to  consider  that  matter.  Our  conclusion  is 
that  the  witness  was  directly  Interested  In  the 
event  of  the  suit  and  that  aside  from  the 
technical  objections  already  pointed  out  he 
was  an  Incompetent  witness  as  to  personal 
transactiona  with  the  deceased.  See,  as  sup- 
porting this  view,  Heartnmft  v.  Daniels,  43 
111.  369;  Bank  v.  McDade,  4  Port  (Ala.)  252; 
Campbell  v.  Oalbreatb,  S  Watts.  (Pa.)  423; 
Fenton  v.  Miller,  94  Mich.  204,  63  N.  W.  957; 
Boinett  V.  Virginia  Co.,  1  Tex.  Civ.  App.  321, 
21  S.  W.  126;  Greely  v.  WiUey,  71  N.  H.  240, 
51  Atl.  918;  Matthews  v.  Hoagland,  48  N.  J. 
Eq.  465,  21  Atl.  1054;  Miller  V.  Mears,  156  111. 
284,  40  N.  B.  577. 

One  other  proposition  in  this  connection 
may  be  noticed.  The  insurance  polides,  which 
were  to  have  been  delivered  to  McAllister  ac- 
cording to  the  memorandum  agreement  now 
appear  to  be  held  by  plaintiff  as  collateral  to 
the  renewals  of  the  notes  In  suit  By 
reason  of  that  fact  witness  Salinger  is  inter- 
ested in  the  event  of  this  action.  In  his  cross- 
petition  against  the  McAllister  representa- 
tives he  is  claiming  that  these  policies  should 
be  returned  to  him  and  that  his  notes  to  the 
McAllisters  be  surrendered  and  canceled. 
Should  plaintiff  succeed  in  this  action,  while 
holding  the  insurance  policies  as  collateral, 
the  result  would  be  to  confirm  the  title  to  the 
policies  either  in  plaintiff  or  In  Salinger. 
It  will  be  noticed  that  McAllister's  restresen- 
tatlves  pleaded  in  their  answers  that  there  was 
an  entire  want  and  failure  of  consideration 
for  the  alleged  agreement  to  become  surety, 
and  that  the  conditions  and  provisions  of  the 
contract  were  never  complied  with  by  Salin- 
ger ft  Brlgham.  If,  then,  it  be  found  from  the 
witness  Salinger's  testimony  that  the  agree- 
ment with  McAllister  was  made  and  is  In 
force,  this  would  amount  to  an  adjudication 
that  the  policies  were  delivered  to  McAllister 
as  agreed,  and  of  this  plaintiff  must  have  had 
notice,  for  he  Is  relying  npon  a  promise  based 
thereon.  The  result  of  the  whole  mattw  then 
would  be  that  Salinger  would  be  entitled  to 
receive  these  policies  from  plaintiff,  and  de- 
fendant if  called  upon  to  respond  in  damages 
for  breach  of  McAllister's  claimed  agreement, 
could  not  have  the  benefit  of  these  policies 
through  subrogation  or  otherwise;  for  he  had 
no  right  thereto  if  they  were  not  properly  de- 
posited with  plaintiff  as  collateral,  and  these 
representatives  could  not  claim  that  they  had 
never  been  delivered  to  McAllister  during  life, 
for  the  Judgment  against  them  would  be  con- 
clusive on. this  point 

It  is  not  enough  to  say  that  the  assignmoits 
of  these  policies  to  plaintiff  were  not  in  accord 
with  the  rules  of  the  companies  issuing  them, 
or  that  there  is  no  showing  that  the  premiums 
have  been  paid.  So  far  as  the  witness  is  con- 
cerned he  made  a  full  and  complete  asslgn- 
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ment,  and  the  polldes,  which  are  presumptlTe- 
ly  valid,  were  turned  over  to  plaintiff  as  col- 
lateral. These  he  will  undoubtedly  hold  until 
he  gets  his  money,  or  it  is  adjudged  that  be  is 
not  entitled  to  them.  As  to  the  premiums, 
plaintiff  says  that  he  thinks  they  hare  been 
paid.  In  some  way  the  witness  Salinger 
secured  the  return  of  two  of  the  policies 
which  he  says  were  turned  over  to  McAllister, 
and  he  Is  as  we  have  said  interested  in  show- 
ing that  this  return  was  proper  and  lawful, 
in  order  to  establish  the  validity  of  what 
plaintiff  says  was  an  original  undertaking  of 
McAllister.  As  we  have  said.  If  he  establish- 
es that  fact,  then  as  between  him  and  the  rep- 
reeentatives  of  McAllister's  estate  be  has 
an  adjudication  that  he  Is  entitled  to  the  poli- 
cies. TtilB,  perhaps,  would  not  be  an  adjudi- 
cation as  to  plaintiff's  right  thereto;  nor 
would  It  eatablish  that  defendants,  if  held  li- 
able, would  be  entitled  to  subrogation  to  the 
rights  of  plaintiff  therein.  While  the  doctrine 
of  subrogation  la  a  broad  and  equitable  one,  it 
does  not  apply  where  one  has  been  fully  reim- 
bursed for  assuming  the  debt  of  another.  Steln- 
reide  v.  Tegge  (Ky.)  29  S.  W.  626;  Baton  v.  Has- 
ty, 6  Neb.  419,  29  Am.  Rep.  366;  Tracy  T. 
P<»ner«y,  120  Pa.  U,  18  Atl.  614;  Bolton  v. 
Lambert,  72  Iowa,  483,  34  N.  W.  294.  If  the 
promise  was  not  an  original  one  upon  the 
part  of  McAllister,  then  plaintiff  Is  Impaled 
upon  the  statute  of  frauds.  If  it  was  origi- 
nal and  independent,  based  upon  a  new  con- 
sideration and  not  to  pay  the  debt  of  an- 
other, tbeo  plaintiff's  witness  was  Interested 
In  the  event  of  the  suit,  and  therefore  dis- 
qualified. Dee  ▼.  Downs,  60  Iowa,  810,  s.  C. 
67  Iowa,  689,  11  N.  W.  2. 

As  to  the  other  propositions  involved  it  Is 
Bufflclent  to  say  that  we  do  not  think  plaintiff 
obtained  his  Interest  or  title  from,  through  or 
undo:  the  witness.  Campbell  t.  Mayes,  88 
Iowa,  11;  Zerbe  v.  Reigart,  42  Iowa,  229; 
Bouton  V.  Welch,  170  N.  T.  654,  63  N.  E.  639. 
The  motions  to  strike  abstracts,  etc,  submit- 
ted with  the  case  are  each  and  all  overruled. 
Other  questions  need  not  be  discussed. 

The  trial  court  was  correct  In  excluding 
the  witness'  testimony,  and  its  judgment  Is 
affirmed. 


SMITH  et  al.  r.  REDMOND  (two  eases). 
(Supreme  Court  of  Iowa.     July  12,  1906.) 

1.  MOBTOA0E»— FOBEOLOSUBB  BT  ACTION— IR- 
TEBVEHTION. 

A  third  person  claiming  title  to  land  can- 
not intervene  in  an  action  to  foreclose  a  mort- 
gage thereon. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  85, 
(3ent.  Dig.  Mortgages,  |  1392.] 

2,  Cancellation  or  iNSTBxniBNTS— Bvidbnoe 
—Weight. 

Where  a  contract  for  an  exchange  of  lands 
contains  a  clause  to  the  ettect  that  the  contract 
embodies  all  the  agreements  or  represehtations 
relied  on  by  the  parties,  in  a  suit  to  rescind 
BDch  contract  on  the  ground  of  fraud  such  stipu- 
lation is  sufficient  to  Justify  the  court  in  ex- 


amining with  care  into  the  good  faith  of  the 

transaction. 

8.  Same— Relief— Equities. 

A  decree  rescinding  an  exchange  of  lands 
for  fraud  properly  gave  defendant  a  lien  for 
money  advanc^  plaintiff  to  pay  off  a  mortgage 
on  the  land  conveyed  by  him  to  defendant. 

[Ed.  Note, — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  OaDcellation  of  Instruments,  Si  119- 
126.] 

Appeal  from  District  Court,  Linn  County; 
J.  H.  Preston,  Judge. 
The  opinion  states  the  case.    Affirmed. 

Jamison  &  Smith,  for  appellant  Main  & 
Orifflths,  for  appellees. 

WEAVER,  J.  At  the  time  of  the  trans- 
action in  controversy  the  appellees  Sidney 
Smith  and  his  wife,  Laura  B.  Smith,  were  the 
owners  of  certain  residence  property  in  the 
city  of  Cedar  Rapids,  Iowa,  which  they  val- 
ued at  from  |6,000  to  $6,600,  and  the  appel- 
lant was  a  real  estate  dealer  of  the  same  city. 
The  latter  having  advertised  a  tract  of  land 
for  sale  or  exchange.  Smith  made  inquiry 
concerning  it,  and  was  informed  by  appel- 
lant that  one  M.  S.  Hayner  had  a  60-acrs 
tract  which  be  wished  to  sell  or  exchange 
for  a  residence  in  the  city.  At  the  time  the 
60  acres  of  land  was  Incumbered  by  mort- 
gage to  the  extent  of  $1,6(X),  and  the  residence 
property  was  also  incumbered  to  the  extent 
of  $500.  After  some  negotiation  an  exchange 
was  effected  on  terms  by  which  the  Smiths 
undertook  to  pay  both  mortgages  and  gave 
additional  boot  money  in  the  sum  of  $500. 
On  coming  to  make  the  exchange  of  title 
papers  it  appeared  that  the  title  to  the  60 
acres  was  neither  In  appellant  nor  in  Hayner, 
whom  he  professed  to  represent;  but  one  of 
them  held  an  unrecorded  deed  thereof  ex- 
ecuted by  one  A.  H.  Knapp,  a  former  owner 
of  the  land,  in  which  deed  the  name  of  no 
grantee  bad  been  Inserted,  and  the  transfer 
to  Smith  was  effected  by  writing  bis  name 
as  grantee  in  the  conveyance  made  by  Knapp, 
while  at  the  request  of  appellant  and  the 
said  M.  S.  Hayner  the  conveyance  of  Smith 
and  his  wife  was  made  to  blank  grantee, 
which  blank  was  afterwards  filled  out  with 
the  name  of  one  R.  O.  Hayner,  who  had  no 
apparent  interest  in  the  deal.  Shortly  there- 
after said  R,  C.  Hayner  conveyed  the  Smith 
property  to  appellant  for  the  expressed  con- 
sideration of  "one  dollar  and  exchange  of 
property."  In  closing  up  the  exchange,  and 
in  order  to  remove  the  $500  mortgage  on  the 
residence  property  and  to  pay  the  agreed 
boot  money  of  $500,  appellant  advanced  or 
claimed  to  advance  for  Smith  $1,000,  for 
which  amount  Smith  and  wife  gave  him  a 
second  mortgage  on  the  land  to  which  tbey 
were  taking  title.  A  little  later  the  Smiths 
Instituted  this  action  In  equity,  alleging  that 
they  had  been  Induced  to  make  conveyance 
of  their  said  residence  property  by  fraud 
and  misrepresentations  on  part  of  appellant, 
and  demanding  a  rescission  of  the  exchange. 
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To  that  end  they  tender  a  reconreyance  of 
the  60  acres  of  land  and  ask  that  the  title  to 
their  former  homestead  be  restored  and  qui- 
eted In  them  against  the  claims  of  the  appel- 
lant The  appellant  denies  the  allegations 
of  frand  and  misrepresentation,  and  Insists 
upon  the  entire  fairness  and  validity  of  the 
transaction.  Pending  this  action,  appellant 
brought  suit  to  foreclose  the  mortgage  for 
$1,000  to  which  reference  Is  above  made. 
The  api)ellee8  resisted  the  foreclosure,  setting 
up  the  same  alleged  fraud  pleaded  In  the 
suit  for  rescission  as  hereinbefore  shown.  In 
the  first  case  the  district  court  found  for  the 
Smiths,  decreeing  arescission  oftheezchange, 
and  restoring  to  them  the  title  to  taelr  Cedar 
Rapids  property  as  prayed,  subject,  however, 
to  a  lien  of  $500  In  favor  of  the  appellant  on 
account  of  the  mortgage  which  appellant 
had  paid  off  or  caused  to  be  released,  which 
sum  the  appellees  were  required  to  pay 
within  one  year  from  the  date  of  the  decree. 
In  the  foreclosure  action  the  court  also  found 
for  the  Smiths  and  dismissed  the  petition. 
Redmond  appeals  from  the  decision  of  the 
court  In  both  cases,  and  the  Smiths  have 
also  appealed  from  that  provision  of  the 
decree  which  establishes  the  lien  upon  their 
homestead. 

We  shall  not  take  the  time  to  go  minutely 
into  the  history  of  the  transaction,  but  will 
say  we  are  abidingly  satisfled  with  tbe  justice 
of  the  conclusion  reached  by  the  trial  court 
While  appellant  posed  as  a  mere  agent  for 
Hayner,  and  as  having  no  Interest  In  the 
deal,  save  to  earn  an  agent's  commission, 
there  Is  not  room  for  reasonable  doubt  that 
be  was  the  owner  of  the  beneficial  interest 
In  the  land,  and  that  the  Hayners  were 
simply  the  Instruments  employed  by  him  to 
obtain  a  better  and  more  profitable  bargain 
than  could  have  been  procured  by  an  oi>en, 
frank  statement  of  the  truth.  It  was  he  who 
made  the  trade  by  which  Knapp  di8x>osed  of 
the  land.  Though  offered  the  property  at 
$65  per  acre,  he  had  the  consideration  en- 
tered In  the  deed  at  $75  per  acre,  and  later. 
In  order  to  suitably  impress  Smith  with  the 
bargain  he  was  offering,  erased  the  figures 
and  wrote  In  the  consideration  at  $100  per 
acre.  There  Is,  of  course,  some  dispute  about 
the  representations  made,  but  there  is  an 
air  of  candor  and  truthfulness  about  the 
story  told  by  the  Smiths  which  is  by  no 
means  apparent  in  the  version  given  by  the 
appellant  and  Hayner.  We  are  satisfied  that 
appellant  represented  to  the  Smiths  that  Hay- 
ner had  paid  $100  per  acre  for  the  land,  and 
that  an  alleged  lease  of  the  land  for  $5  per 
acre,  which  was  used  to  add  attractiveness 
to  the  bait  was  padded  for  trading  purposes. 
It  Is  shown  to  a  reasonable  certainty  that 
the  land  was  not  worth  to  exceed  about 
$4,000 ;  but  by  the  methods  pursued  to  bring 
about  the  trade  the  Smiths  were  induced  to 
believe  they  were  getting  property  worth  from 
$6,000  to  $7,500.  Some  of  the  representations 
could  well  be  passed  as  mere  expressions  of 


opinion,  but  with  them  were  repreaentatlonv- 
of  fact  on  which  appellees  could  properly 
rely.  Moreover,  it  Is  quite  clearly  shown 
that  at  the  time  of  this  deal  Mr.  Smith  was- 
In  a  physical  anu  mental  condition,  the  par* 
ticulars  of  which  we  need  not  here  repeat 
which,  If  not  amounting  to  actual  incom- 
petence for  a  business  transaction  of  thi» 
nature,  did  render  him  peculiarly  liable  to- 
be  overreached  by  a  person  disposed  to  take 
advantage  of  It  A  further  significant  cir- 
cumstance is  found  in  the  closing  phrase  In- 
the  written  contract  (prepared  by  the  appel- 
lant) for  the  exchange,  which  reads  as  fol- 
lows: "There  are  no  other  agreements  or 
representations  relied  upon  by  either  of  tbe- 
parties  other  than  the  agreements  and  stip- 
ulations herein  contained."  It  would  be  go- 
ing too  far  to  say  that  this  provision  in  a  con- 
tract is  in  itself  a  confession  of  fraud  on 
part  of  the  one  who  exacts  it;  but  it  is  en- 
tirely just  to  say  that  it  manifests  a  degree- 
of  caution  which  Is  unusual  among  honest 
men  dealing  with  each  other  in  perfect  can- 
dor, and  is  sufficient  In  our  judgment  to- 
justify  the  court  in  examining  with  much 
care  into  the  good  faith  of  any  transaction 
which  It  has  been  thought  necessary  to  hedge 
about  with  such  an  agreement 

There  are  other  features  of  the  case  not 
without  material  bearing  upon  the  issues, 
but  they  involve  questions  of  fact  only,  and 
we  pass  them  with  the  simple  statement  that 
as  a  whole  they  tend  to  sustain  the  conclu- 
sion already  Indicated.  That  the  Smiths 'were- 
grossly  misled  to  their  Injury  by  the  repres- 
entations of  the  appellant  and  his  assistants- 
we  are  entirely  satisfied,  and  therefore  un- 
hesitatingly uphold  the  decree  of  the  trial 
court  for  a  rescission  of  the  contract  We- 
also  agree  that  the  order  establishing  a  lien 
In  appellant's  favor  Is  right  The  debt  se- 
cured upon  the  homestead  at  the  time  of  the- 
exchange  was  the  debt  of  the  Smiths,  and 
resission  should  be  so  ordered  that  they  may 
be  placed  in  statu  quo — no  better  and  no~ 
worse  than  the  position  they  occupied  before 
the  exchange.  This  is  what  the  decree  below 
effects,  and  it  must  be  affirmed  on  both  ap- 
peals. It  follows  from  the  foregoing  that 
the  denial  of  appellant's  petition  for  fore- 
closure must  also  be  affirmed. 

We  have  omitted  to  state  that  Knapp, 
from  whom  appellant  or  Hayner  obtained  the 
60  acres,  sought  to  intervene  in  the  foreclo- 
sure proceedings  and  claim  title  to  the  land. 
His  petition  was  stricken  on  motion  of  the 
appellant  on  the  theory  tbtA  his  claim  or 
title  could  not  properly  be  tried  upon  such 
Intervention.  From  this  ruling  Knapp  has. 
also  appealed,  but  we  are  disposed  to  hold 
that  the  trial  court  did  not  err  In  this  re- 
spect and  that  If  the  intervener  has  any 
valid  claim  to  the  title,  he  Should  bring  & 
separate  action  to  enforce  his  rights. 

On  all  the  appeals  the  decree  of  the  dis- 
trict court  Is  affirmed. 
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YOUNG  et  al.  ▼.  PRESTON,  Dirtrict  Judge. 
(Supreme  Court  of  Iowa.     July  12,  1906.) 

1.  JuDOES  —  Powers  in  Vacation— Tki£po- 
KABT  Injunction. 

Under  Code,  i  2405,  providing  that  wben- 
ev<>r  a  nuisance  ii  kept  or  exists  as  defined  in 
that  chapter,  relating  to  the  illegal  sale  of  intox- 
icating liquor,  any  citizen  of  the  county  may 
maintain  an  aictioa  in  equity  to  enjoin  it,  and 
in  such  action  the  court  or  Judge  In  vacation 
■hall  allow  a  temporary  writ  of  injunction  with- 
out bond ;  section  2406,  providing  that  actions 
to  enjoin  nuisances  may  be  brought  in  the  name 
of  the  state  by  the  county  attorney,  or  any  citi- 
sen  may  maintain  the  action  in  his  name;  and 
sections  4356  and  4357,  authorizing  a  temporary 
injunction  to  be  granted  by  the  court  or  judge 
thereof,  in  which  an  action  is  pending,  where 
it  appears  by  the  petition  therefor  supported 
by  affidavit  that  the  plaintiff  is  entitled  to 
the  relief  demanded — ^the  judge  has  jurisdiction 
to  issue  a  temporary  writ  of  injunction  against 
■  liquor  nuisance  In  vacation. 

[Ed.  Note. — For  cases  in  point,  see  ToL  29, 
Cent.  Dig.  Judges,  |  125.] 

2.  Cebtiorabi— Natxtbe    and    Obound»— Ex- 

ISTKNCK  or  RkMKDT  BT  APPEAIi. 

Under  Code,  S  4154,  providing  that  a  writ 
of  certiorari  may  be  granted  in  all  cases  where 
an  inferior  tribunal  is  alleged  to  have  exceeded 
its  proper  jurisdiction,  and  there  is  no  other 
plain,  speedy,  and  adequate  remedy,  and  sec- 
tioDB  4101,  4102,  prescribing  in  what  cases  an 
appeal  may  be  taken,  appeal,  and  not  certiorari, 
is  the  proper  method  to  review  an  order  granting 
a  temporary  injunction  against  a  liquor  nui- 
sance. 

Certiorari  proceedlnga  to  review  the  ac- 
tion of  the  defendant,  granting  temporary 
injnnctioiia  in  Uqnor  nuisance  cases.  Dis- 
missed. 

B.  O.  Barber,  0.  T.  Jones,  and  John  A. 
Beed,  for  plaintiffs,  a  O.  Watklns,  Co. 
Atty.,  and  Blckel,  Crocker  ft  Tourtellot,  for 
defendant. 

UuBRWIN,  J.  The  plaintiffs  in  the  case 
were  defendants  In  actions  brought  by  the 
county  attorney  to  enjoin  nuisances  under 
section  2406  of  the  Code.  The  petitions  in 
those  actions  were  presented  to  the  Judge 
at  chambers,  and  upon  due  notice  to  the 
defendants  therein  temporary  writs  were  is- 
sued In  the  several  cases  restraining  them 
from  selling  intoxicating  liquors  within  the 
Judicial  district  This  action,  in  which  all 
of  the  defendants  In  the  injunction  actions 
Join,  was  brought  to  determiive  the  ralidity 
of  the  orders  granting  temporary  writs.  The 
main  contention  of  the  plaintiffs  is  that  the 
statute  in  question  does  not  authorise  a 
temporary  injunction  In  these  cases,  and, 
further,  that  such  injunction  cannot  be  is- 
sned  in  vacation  by  a  Judge.  The  defend- 
ant urges  that  the  plaintiffs  have  a  full  and 
complete  remedy  by  appeal,  and  that  cer- 
tiorari will  not  lie.  If  the  Judge  acted  with- 
out Jurisdiction,  however.  It  is  clear  that 
certiorari  Is  the  proper  proceeding.  Code^ 
§  4154;  Abney  t.  Clark,  87  Iowa,  727,  66 
N.  W.  6. 

We  think  there  can  b«  no  serious  question 


as  to  the  Jurisdiction  of  the  defendant  It 
Is  the  policy  of  the  law  to  completely  sup- 
press the  Illegal  sale  of  intoxicating  llquorft 
and  the  varlotiB  provisions  of  title  12,  c.  6, 
of  the  Code  must  be  construed  together  In 
determining  the  legislative  intent  as  to  par- 
ticular provisions  which  are  not  in  them- 
selves specific.  Section  2405  of  the  chapter 
provides  that  whenever  a  nuisance  is  kept 
or  exists  as  defined  in  the  chapter  any  clti- 
een  of  the  county  may  maintain  an  action  in 
equity  to  perpetually  enjoin  and  abate  the 
same,  and  that  in  such  action  the  court  or 
a  judge  in  vacation  shall  allow  a  temporary 
writ  of  Injunction  without  bond.  The  same  sec- 
tion then  provides  for  the  manner  of  present- 
ing the  evidence  in  support  of  the  applica- 
tion, the  notice  which  shall  be  given  and 
the  scope  and  effect  of  the  writ  when  Is- 
sued. Section  2406  provides  that  actions  to 
enjoin  nuisances  may  also  be  brought  in  the 
name  of  the  state  by  the  county  attorney, 
or  any  citizen  may  maintain  the  action  In 
his  name.  This  section  also  provides  for 
the  final  trial  of  the  action  and  for  the 
taxation  of  an  attorney's  fee,  etc.  These 
two  sections  of  the  statute  were  evidently 
intended  to  provide  the  fullest  means  for  sup- 
pressing liquor  nuisances,  not  In  the  Inter- 
est of  any  particular  individual,  but  fbr  the 
public  good,  and  no  reason  exists  why  the 
Judge  may  not  issue  a  temporary  writ  in 
vacation  on  the  petition  of  the  state  or  a 
citizen  of  the  county  under  section  2406,  as 
well  as  on  the  petition  of  a  citizen  of  the 
county  under  section  2405.  As  we  have 
already  said,  the  purpose  of  both  sections 
is  the  same.  An  action  brought  under  either 
section  in  the  name  of  the  state  or  by  a 
citizen  of  the  county  in  his  own  name  must 
be  in  equity.  If  brought  by,  or  in  the  name 
of,  the  citizen,  it  Is  for  the  public  good,  and, 
whether  the  action  be  credited  to  one  or  the 
other  of  the  two  sections,  it  is  apparent 
that  the  citizen  is  entitled  to  a  temporary 
writ,  and  that  it  may  be  Issued  by  the  judge 
In  vacation.  It  therefore  follows  that  the 
Legislature  must  have  intended  the  same  pro- 
cedure In  action  brought  in  the  name  of  the 
state  by  the  county  attorney.  The  action 
by  the  individual  Is  for  the  benefit  of  the 
public,  and  it  is  not  to  be  presumed  that 
the  title  of  the  action  is  to  change  the 
rights  of  the  public.  Littleton  v.  Fritz,  65 
Iowa,  488,  22  N.  W.  641,  54  Am.  Rep.  19; 
Conley  v.  Zerber,  74  Iowa,  699,  39  N.  W. 
118;  McQuade  v.  Collins,  93  Iowa,  22,  61 
N.  W.  213.  Moreover,  if  section  2405  is  to 
be  entirely  excluded  from  consideration  In 
determining  the  intent  of  section  2406,  th» 
Judge  may  Issue  a  temporary  writ  in  vacation 
under  the  provisions  of  sections  4356  and 
4357  of  the  Code.  Littleton  t.  Fritz,  supra: 
Pontius  V.  Bowman  Bros,  et  al.,  66  Iowa, 
88,  23  N.  W.  277.  Having  determined  that 
the  defendant  bad  Jurisdiction  to  issue  the 
temporary  writs,  it  follows  that  the  plain- 
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tiffs  had  plain,  speedy  and  adequate  remedies 
by  appeal.  Code,  U  4154,  4101,  4102;  Oys- 
ter T.  Bank,   107   Iowa,  89,  77  N.   W.  823. 

All  of  tbe  otber  questions  iDTolved  In 
this  action  are  determinable  on  appeal  after 
a  final  disposition  of  the  case  In  the  court 
below  and  cannot  be  considered  In  this  pro- 
ceeding. State  T.  Boney,  37  Iowa,  30;  Ban- 
som  T.  Cummins,  66  Iowa,  137,  23  N.  W.  301. 
The  defendant's  motion  to  strike  the  ad- 
ditional return  to  tbe  writ  made  by  the 
clerk  of  the  court  and  the  plaintiffs*  amend- 
ment to  abstract  based  thereon  Is  sustained. 
Tbe  plaintiffs'  motion  to  strike  the  defend- 
ant's amendment  to  abstract  la  overruled. 
For  tbe  reasons  stated,  this  proceeding  Is 
dismissed  at  the  costs  of  tbe  plalntlfftt. 

Dismissed. 


N.  L.  ROOD  &  SONS  v.  STAVER  CAR- 
BIAOE  CO. 

(Supreme  Court  of  Iowa.     July  12,  1906.) 

Bbokebs— Coin>XN8A.TiOR— Skbticbs— Coicpix- 

TION   or  OONTBAOT. 

A  customer  of  plaintiffs,  who  conducted 
a  retail  carriage  store,  applied  to  plaintiffs  to 
purchase  a  buggy  manufactured  by  defendant, 
but  plaintiffs  could  not  supply  it.  Shortly 
thereafter  a  traveling  salesman  for  defendant 
called  at  plaintiffs'  store,  and  while  there 
plaintitb'  customer  came  in,  and  in  an  ensuing 
conversation  the  customer  gave  defendant's 
agent  a  written  order  for  a  buggy.  A  few  days 
later,  the  salesman  being  again  in  the  city, 
plaintiffs  gave  him  a  written  order  for  a 
bnggy,  and  subsequently  the  salesman  Induced 
another  dealer  to  purchase  a  number  of  buggies, 
and  through  him  a  sale  to  plaintiffs'  customer 
was  finally  consummated.  Neither  of  the  writ- 
ten orders  given  the  salesman  ever  left  his  pos- 
session or  came  to  the  knowledge  of  defendant. 
The  orders  given  by  the  plaintiffs  and  by 
plaintiffs'  customer  to  defendant's  salesman  ex- 
pressly provided  that  they  were  subject  to  the 
company's  acceptance.  HeM,  that  plaintiffs 
were  not  entitled  to  recover  a  commission  on 
the  buggy  sold. 

Appeal    from    District    Court,    Hamilton 
County;  J.  H.  Bichard,  Judge. 
Tbe  opinion  states  the  case.     Beversed. 

Wesley  Martin,  for  appellant  Boeye  & 
Henderson,  for  appellee. 

WEAYBB,  J.  The  plaintiffs  are  retail 
dealers  In  carriages  at  Webster  City,  Iowa, 
and  tbe  defendant  company  is  a  mannfac- 
turer  and  wholesale  dealer  In  similar  goods 
at  Chicago,  III.  A  customer  of  the  plaintiffs, 
one  B.  W.  Sells,  applied  to  purchase  a  Stay- 
er buggy,  but  plaintiffs  could  not  supply  it. 
About  tills  time  a  traveling  salesman  of  the 
defendant,  one  Maxwell,  l>eing  In  Webster 
City,  called  at  the  store  of  the  plaintiffs, 
who  mentioned  to  lilm  the  desire  of  Mr.  Sells 
to  purchase  a  buggy.  During  the  conversa- 
tion Sells  came  In,  aud  negotiations  between 
bim  and  Maxwell  ensued  resulting  In  Sells 
giving  to  Maxwell  a  written  order  directed 
to  tbe  defendant  for  a  buggy  at  the  agreed 
price  of  $100.    Two  days  later.  Maxwell  be- 


ing again  In  tbe  dty,  plalntilfs  gave  bim 
a  written  order  for  a  buggy;  tbe  intent  ap- 
parently being  to  have  the  buggy  ordered  by 
Sells  sent  to  plaintiffs  under  this  second  or- 
der and  thereby  liable  plaintiffs  to  obtain 
a  commission  or  margin  of  profit  in  the 
transaction  of  about  $15.  At  this  time  there 
was  no  dealer  handling  tbe  defendant's  goods 
in  Webster  City,  and,  though  pressed  by 
Maxwell,  plaintiffs  refused  to  make  any  pur- 
chase or  order  at  that  time  except  for  the  one 
with  which  to  fill  the  order  of  Sells.  Neith- 
er of  the  orders  given  Maxwell  were  sent  by 
him  to  tbe  defendant  This  omission  is  doubt- 
less explained  by  the  fact  that  later,  dur- 
ing this  same  visit  at  Webster  City,  Maxwell 
succeeded  In  inducing  another  dealer,  one 
Hellen,  to  purchase  a  considerable  number  of 
buggies,  and  through  this  dealer  a  sale 
to  Sells  was  finally  consummated.  Thereup- 
on the  plaintiffs  began  this  action  against  tbe 
defendant  betore  a  Justice  of  the  peace,  al- 
leging that  the '  sale  to  Sells  was  made 
through  their  agency,  and  demanding  a  re- 
covery of  the  commission.  Tbe  -  defendant 
answered  In  denial,  and  also  set  up  a  count- 
erclaim for  damages  In  the  sum  of  $50,  on 
the  gronnd  that  the  plaintiff  had  prior  tliere- 
to,  maliciously  and  without  cause,  brought 
another  action  before  a  Justice  of  the  peace 
at  Webster  City  on  the  same  alleged  cause  of 
action,  thereby  compelling  the  defendant  to 
appear  and  make  defense  when  plaintith 
voluntarily  dismissed  said  action,  by  rea- 
son of  all  which  defendant  had  been  put 
to  much  trouble  and  loss.  There  was  a  Judg- 
ment for  plaintiffs  as  demanded,  and  an  ap- 
peal taken  by  defendant  to  the  district  court. 
In  the  latter  court  defendant  amended  its 
counterclaim,  increasing  Its  demand  for  dam- 
ages to  $160.  Plalntifls  moved  to  strike  the 
amendment  on  several  grounds,  also  moved 
to  dismiss  the  appeal  on  the  gronnd  that  tbe 
amount  in  controversy  was  less  than  $25, 
thus  giving  the  district  court  no  JarisdlctioD 
of  the  appeal,  and  that  tbe  counterclaim  was 
manifestly  frivolous  and  set  np  not  to  pres- 
ent a  bona  fide  claim  for  adjudication  but 
to  avoid  tbe  effect  of  tbe  statute  limiting  ap- 
peals. 

These  motions  were  both  oTermled,  and 
as  plaintiffs  have  not  appealed  it  is  not  with- 
in our  province  to  review  said  rulings.  The 
objection  made  to  the  Jurisdiction  of  this 
court  cannot  therefore  be  entertained.  Con- 
cerning the  merits  of  the  controversy,  we 
are  united  in  the  opinion  that  plaintiffs  fail- 
ed to  make  a  case  for  recovery  upon  their 
claim.  In  tiie  first  place,  Mr.  Sells'  order 
had  already  been  obtained  by  Maxwell  under 
circumstances  imposing  neither  upon  him 
nor  upon  the  defendant  any  legal  obligation 
to  pay  or  allow  a  commission  therefor  to 
the  plaintiff.  It  may  well  be  that  there  is 
a  courtesy  which  obtains  among  business 
men  which  should  have  prompted  Maxwell 
or  the  defendant  to  give  to  the  plaintltfs 
some  margin,  or  ao-called  "oommissloD,"  up- 
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en  a  sale  made  by  the  former  tn  tbe  shop  of 
the  latter;  bnt  It  la  not  claimed  that  any 
anch  promlae  waa  made  at  the  time,  or  that 
any  le$;a>  obligation  by  the  defendant  to 
plaintiffs  arose  from  the  mere  fact  that  the 
■ale  was  made  In  their  place  of  business.  If 
plaintiffs  have  any  rights  In  the  transaction, 
they  must  be  based  prlDClpally  and  primarily 
npon  the  transaction  which  took  place  upon 
Maxwell's  return  to  Webster  City.  As  the 
order  then  given  to  Maxwell  and  the  one  giv- 
en by  Sells  never  left  the  possession  of  that 
salesman,  and  were  never  submitted  to  the 
defendant  for  Its  acceptance  or 'rejection,  it 
1b  clear  that  no  contract  of  sale  was  effect- 
ed, unless  It  be  further  shown  that  Max- 
well bad  the  authority  to  bind  the  defendant 
by  such  unreported  and  unapproved  trans- 
actions. There  Is  nothing  in  the  testimony 
to  Justify  such  a  finding.  Plaintiffs  knew 
that  Maxwell  was  a  mere  agent  or  salesman. 
The  orders  were  given  to  him  as  such.  Both 
orders  expressly  and  In  so  many  words  pro- 
vide that  they  are  given  subject  to  the  com- 
pany's acceptance.  Neither  order  was  ever 
accepted,  and  the  sale  to  Sells  was  fully  con- 
summated upon  a  third  order  or  purchase 
made  from  or  through  the  agency  of  Hel- 
len  without  any  knowledge  by  defendant  of 
the  prior  orders,  except  such  knowledge,  if 
any,  as  may  be  Imputed  to  it  because  of 
Maxwell's  agency.  Even  If  defendant  had 
all  three  orders  before  it,  each  calling  for 
a  buggy  with  which  to  complete  the  sale  to 
Sells,  and  each  being  made  subject  to  its 
approval  and  acceptance,  we  can  now  con- 
celvo  of  no  good  reason  why  It  might  not  ap- 
prove either  one  and  reject  the  others  with- 
out Incurring  any  liability  upon  the  orders 
rejected.  There  Is  no  evidence  that  Maxwell 
had  authority  to  sell  or  take  orders  for  bug- 
gies upon  any  other  terms  than  was  de- 
scribed by  the  printed  form  of  the  order, 
and  the  very  fact  that  the  limitation  upon 
his  authority  Is  clearly  disclosed  by  the  lan- 
guage there  used,  and  that  plaintiffs  concede 
that  they  saw  this  clause  of  the  order  be- 
fore signing  It,  leaves  no  room  for  the  sug- 
gestion that  the  apparent  scope  of  the  agent's 
authority  included  power  to  sell  without  re- 
gard to  such  limitation.  True,  there  are 
exceptional  circumstances  under  which  by 
waiver  or  estoppel  the  principal  will  not  be 
allowed  to  Insist  upon  the  written  limita- 
tion of  authority.  See  Ruthven  v.  Insurance 
Ck>.,  102  Iowa,  550,  71  N.  W.  574,  and  cases 
there  cited;  but  we  find  nothing  in  the  rec- 
ord to  bring  this  case  within  the  exception 
there  recognized. 

Counsel  for  appellees  insist  that.  In  any 
event,  defendant  has  accepted  the  benefit  of 
their  services  and  should  be  held  to  pay  for 
them.  But  what  services  did  plaintiff  per- 
form? Tliere  Is  no  pretense  that  they  were 
acting  as  agents  of  the  defendant  when  they 
introduced  Sells  to  Maxwell,  nor  tliat  they 
aided  in  any  mann»  in  the  negotiations  be- 
tween Maxwell  and  Sells  which  terminated 
108N.W.— 30 


in  the  order  given  by  tiie  latter.  The  extent 
of  the  later  agreement  between  them  and 
Maxwell  was  that  the  buggy  for  Sells  should 
be  sent  to  and  delivered  tlirougb  them  to 
enable  them  to  get  a  commission  upon  a 
sale  already  made  by  Maxwell.  This  order 
by  its  terms  was  made  subject  to  appellant's 
acceptance.  It  was  never  accepted,  and  tbe 
proposed  contract  never  became  of  binding 
force  or  effect 

For  tbe  reasons  stated  the  Judgment  ef 
the  district  court  is  reversed. 


RAVBNSCROFT  v.    CHESMORS. 

(Supreme  Court  of  Iowa.    July  12,  1900.) 

Bbokebs— Couuissions— When  Eabnko. 

A  broker,  procuring  a  purchaser  able  to 
five  title  to  the  property  agreed  on  to  be  con- 
veyed by  him  as  a  part  of  the  trade,  on  tbe 
day  fixed  to  carry  out  tbe  trade,  is  entitled  to 
bis  commissions,  though  at  the  time  the  trade 
was  arranged  the  purchaser  did  not  liave  title 
thereto. 

[Ejd.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.   Brokers,  ||  75-81.] 

Appeal  from  District  Court,  Linn  County ; 
J.  B.  Preston,  Judge. 

Action  at  law  by  plaintiff,  a  real  estate 
agent,  to  recover  commissions.  From  a  ver- 
dict and  Judgment  in  favor  of  plaintiff,  the 
defendant  appeals.    Affirmed. 

J.  M.  Thompson  and  Yoris  &  Haas,  for  ap- 
pellant   Lewis  Heins,  for  appellee. 

PER  CURIAM.  No  qnestion  is  made  re- 
specting the  contract  of  employment  entered 
into  between  the  parties.  The  controversy 
has  relation  to  the  matter  of  performance. 
We  think  a  verdict  for  either  party  would 
have  been  warranted  by  the  evidence,  and 
tbe  case  was  properly  submitted  to  the  Jury. 
It  Is  true  that  the  purchaser  produced  by 
plaintiff,  and  l>etween  whom  and  defendant 
a  trade  was  arranged,  did  not  have  title  to 
the  property  proposed  by  him  to  put  Into  the 
trade ;  but  he  says  that,  on  the  day  fixed  to 
carry  out  the  deal,  he  would  have  been  pre- 
pared to  make  title.    That  was  snfliclent 

No  error  appears,  and  tbe  judgment  is  af- 
firmed. 


OORMLT  V.  TOWN  OF  MT.  VERNON. 

(Supreme  Court  of  Iowa.    July  12,  1906.) 

Municipal  Cobpobations — OmcEBS— Unau- 
THOBizED  Acts  —  LiABiLrrr  —  Secondabt 
Liability  o»  City. 

Where  a  town  council  directed  the  removal 
of  obstructions  in  a  street,  and  tbe  mayor,  in 
order  to  prevent  interference  with  the  work  of 
removal,  caused  the  arrest  of  a  certain  person 
without  a  warrant,  and  was  thereafter  held 
liable  in  an  action  for  false  imprisonment,  and 
also  subjected  to  the  expense  of  defending  an 
action  for  conspiracy  between  the  mayor  and 
members  of  the  town  council  to  Injure  the 
person  arrested,  the  town  was  not  liable  for  the 
money  expended  by  the  mayor  in  defending  the 
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actions    and    payinE    the    Jadgment   rendered 
against   him    for    false   imprisonment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  88, 
Cent.  Dig.  Municipal  Corporations,  |  368.] 

Appeal  from  District  Court,  Linn  County; 
H.  B.  Preston,  Judge. 

This  is  an  appeal  from  a  ruling  of  the 
court  below  sustaining  a  demurrer  to  plaln- 
tlfTs  petition.  The  substance  of  the  allega- 
tions of  the  petition  follows.  It  Is  said:  That 
In  the  year  1899  the  town  council  of  the  de- 
fendant town — a  municipal  corporation  of 
this  state — ^passed  a  resolution  as  follows: 
"Moved  and  seconded  that  the  marshal  and 
street  commissioner  be  ordered  to  remove  the 
sidewalk  and  fences  now  standing  across 
Penn  street  Carried."  That  plaintiff,  as 
mayor  of  said  town,  and  acting  solely  in  his 
official  capacity,  directed  the  marshal  and 
street  commissioner  to  open  Penn  street, 
which  they  did  by  removing  the  obstructions 
and  fences  thereon.  That  one  Young,  claim- 
ing to  be  the  owner  of  the  ground  theretofore 
inclosed,  proceeded  to  rebuild  the  fence;  and 
while  so  doing,  and  to  prevent  further  Inter- 
ference with  the  .work  of  carrying  out  the 
order  of  the  town  council,  he,  said  Young, 
was  arrested  by  R.  J.  Alexander,  street  com- 
missioner, but  without  a  warrant,  and 
brought  before  plaintiff  as  mayor.  That,  as 
no  Information  was  filed,  he,  said  Young,  was 
discharged  and  released.  That  thereafter 
said  Young  commenced  action  In  the  district 
court  of  Linn  county  against  plaintiff  for 
damages  alleged  to  have  been  sustained  on 
account  of  said  arrest;  the  charge  against 
plaintiff  being  that,  as  mayor  of  the  town, 
he  had  upheld  and  authorized  such  arrest 
And  plaintiff  says  that  be  was  compelled  to 
appear  and  defend  said  cause  at  great  ex- 
pense, and  to  pay  a  Judgment  recovered 
against  him  therein  in  favor  of  said  Young. 
Further  pleading,  plaintiff  says  that  said 
Young  also  commenced  a  suit  in  said  district 
court  against  himself  and  others,  charging 
that  be,  this  plaintiff,  had  conspired  with  oth- 
er members  of  the  town  council  to  Injure  the 
premises  of  said  Young,  and  setting  up  the 
acts  done  In  connection  with  the  council  pro- 
ceedings as  stated  In  the  first  paragraph  of 
the  petition;  that  said  action  was  tried  and 
resulted  In  a  Judgment  In  favor  of  said  Young, 
but  that  on  appeal  such  Judgment  was  revers- 
ed and  thereafter  the  action  was  dismissed. 
Plaintiff  says  that  on  account  of  said  action 
he  was  put  to  expense  In  a  sum  named.  In 
a  second  count  of  the  petition  there  Is  alleged 
a  similar  action  as  for  conspiracy,  commen- 
ced by.  said  Young  against  R.  J.  Alexander, 
street  commissioner  of  said  town,  which  he, 
said  Alexander,  was  compelled  to  defend  at 
great  expense,  etc.,  and  which  action  upon 
trial  was  also  dismissed ;  that  assignment  of 
all  right  and  claim  as  against  the  defend- 
ant town  has  been  asi'igned  to  plaintiff.  The 
general  allegation  is  then  made  that  all  the 
things  done  by  plaintiff  and  Alexander  out 


of  which  said  actions  grew  were  had  and 
done  by  them  strictly  In  the  line  of  their 
official  duties,  and  as  commanded  thereto  by 
the  said  resolution  adopted  by  tb»  council  of 
the  defendant  town;  that  plaintiff  has  pre- 
sented to  the  council  a  claim  and  demand  ask- 
ing that  he  be  reimbursed  for  all  the  costs, 
expenses,  and  payments  made  by  himself  and 
Alexander  as  stated,  which  claim  and  demand 
has  been  refused.  The  demurrer,  declares  In 
various  forms  for  the  nonliability  of  the  town 
either  to  plaintiff  or  to  Alexander  on  account 
of  the  matters  pleaded.  The  demurrer  hav- 
ing been  sustained,  plaintiff  elected  to  stand 
on  the  ruling,  and  from  the  judgment  entered, 
dismissing  his  petition  and  for  costs,  he  ap- 
peals.   Affirmed. 

Jamison  ft  Smyth,  for  appellant  William 
Dennis,  for  appellee. 

BISHOP,  J.  It  will  be  observed  that  tiw 
motion  or  resolution  of  the  council  was  ad- 
dressed to  the  marshal  and  street  commis- 
sioner. The  contention  of  counsel  in  argu- 
ment is  that  as  matter  of  law  It  was  the 
duty  of  plaintiff  to  execute  and  enforce  the 
orders  of  the  council,  and  that  in  giving  di- 
rection to  the  marshal  and  street  commission- 
er to  proceed  he  was  acting  strictly  within 
the  line  of  his  official  duty.  Conceding  for 
present  purposes  the  proposition  of  law  thus 
contended  for,  the  situation  presented  by  the 
first  count  of  the  petition,  as  related  to  the 
arrest  of  Young  and  what  followed,  may  In 
fairness  to  plaintiff  be  stated  thus:  While 
acting  In  the  line  of  his  duty  in  directing 
the  removal  of  obstructions  In  a  street  of 
the  town,  and  conceiving  that  Young  was  un- 
lawfully Interfering  with  the  performance 
of  the  work,  plaintiff  assumed  to  authorise 
Alexander  to  arrest  said  Young  without  a 
warrant;  that  upon  being  brought  before 
plaintiff  as  mayor  said  Young  was  discharged 
for  want  of  an  Information  filed;  that  there- 
upon Young  commenced  an  action  against 
plaintiff  for  false  arrest  and  imprisonment 
which  action  plaintiff  was  required  to  defend, 
and  In  which  Judgment  was  recovered  against 
him  which  he  paid.  No  argument  ought  to 
be  needed  to  make  It  plain  that  out  of  tUs 
no  cause  of  action  arose  In  faror  of  plain- 
tiff against  the  town.  On  his  own  showing, 
plaintiff  was  haled  Into  court  and  mulcted 
in  damages  because  of  his  own  unauthorized 
and  unlawful  act.  That  was  the  charge  made 
against  him,  and  such  must  be  the  effect  given 
the  Judgment  which  he  says  was  entered 
against  him.  It  Is  certain  on  reason  and  au- 
thority that  tfiT  the  unlawful  act  of  plain- 
tiff In  causing  or  being  concerned  In  false 
arrest  and  Imprisonment  of  Young  the  town 
would  not  be  liable  to  the  latter  in  damage;;. 
Calwell  V.  City  of  Boone,  61  Iowa,  687,  2  N. 
W.  614,  33  Am.  Rep.  154;  McFadden  v.  Town 
of  Jewell,  119  Iowa,  821,  93  N.  W.  302,  60 
L.  R.  A.  401,  97  Am.  St  Rep.  321.  19  Cyc 
p.  336.    And  it  would  be  utterly  beyond  all 
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bounds  to  say  that  In  the  case  of  an  officer 
of  a  town,  wbo  errs  as  to  his  duty  and  com- 
mits an  act  not  only  unauthorized  but  unlaw- 
ful, whereby  another  sufFers  Injury  and  dam- 
age, a  legal  obligation  arises  on  the  part  of 
the  town  to  reimburse  such  officer  for  th* 
costs,  expenses,  and  damage  Imposed  upon 
him  In  consequence  of  his  wrong  so  done.  No 
one  of  the  cases  cited  in  the  brief  of  counsel 
for  appellant  is  in  conflict  with  this  view. 
Counsel  call  our  attention  to  sereral  cases 
holding  it  to  be  within  the  discretionary 
power  of  a  municipality  to  make  reimburse- 
ment to  an  officer  proceeded  against  as  was 
this  plalntifT.  Among  others  are  Sherman  y. 
Carr,  8  R.  I.  431 ;  Cullen  y.  Town,  103  Ind. 
196,  2  N.  E.  571,  63  Am.  Rep.  604;  City  y. 
Murphy  (Minn.)  102  N.  W.  219,  68  L.  R.  A. 
400.  And  possibly  such  is  the  law.  But  there 
is  a  wide  difference  between  an  exercise  of 
discretionary  power  to  thus  fayor  an  officer 
and  a  fixed  obligation  which  may  be  oiforced 
t^  such  officer  in  an  action  at  law. 

What  has  been  said  abore  applies  equally 
to  the  situation  as  presented  by  the  averment 
ct  the  action  against  plaintiff  for  a  conspir- 
acy. The  wrong  with  which  he  was  charged 
could  not  be  said  to  haye  been  connected  in 
any  way  with  a  performance  of  official  duty. 
No  authority  Is  cited  to  our  attention,  and  we 
know  of  none,  holding  that  the  town  can  be 
compelled  to  reimburse  him  for  costs  and  ex- 
penses thus  incurred. 

As  to  the  claim  set  out  in  the  second  oomtt 
of  the  petition,  and  held  by  plaintiff  under 
assignment  from  Alexander,  is  similar  In 
character  to  those  we  have  been  considering, 
the  same  may  be  considered  disposed  of  by 
what  has  already  been  said. 

We  conclude  that  there  was  no  error,  and 
tbe  Judgment  is  affirmed. 


McNAUGHTON  y.  WAHU 

(Supreme  Court  of  Minnesota.    July  27,  1906.) 

L  APPiAt-TjUBisniorioN. 

Quaere,  does  an  appeal  lie  from  the  munlci- 
ImI  court  of  Duluth  to  this  court? 

2.  SaX»— CONTBACT— WaBRANTT  or  QUALITT. 
On  the  sale  of  i)er80Dal  property  a  warranty 
of  Its  quality  is  not  a  separate  and  independ- 
ent cofltract,  bat  one  of  the  terms  of  the  con- 
tract of  sale. 

[EM.  Note. — For  cases  in  point,  see  yol.  11, 
Cent  Dig.  Contracts,  i  708.] 

8.  BVIOKNCK— Faboi,  E>riDEnOB. 

Where,  in  the  absence  of  fraud  or  mistake, 
the  written  contract  for  the  sale  of  personal 
property  is  complete  in  itself,  but  silent  upon 
tbe  subject  of  warranty,  oral  evidence  is  not 
admissible   to  show  such  warranty. 

CEd.  Note. — For  cases  in  point,  see  yol.  20, 
Cent  I>ig.  Evidence,  f{  1778-178a] 

4.  Same. 

The  written  bill  of  sale  in  this  case  is  a 
complete  legal  obligation  and  must  tie  presumed 
to  contain  all  the  terms  of  the  sale,  and  oral 
evidence  of  a  warranty  as  to  the  quality  and 
condition  of  the  personal  property  sold  was  not 
competent  and  the  trial  court  erred  in  receiving 


(Syllabus  by  the  Court) 


Appeal  from  Municipal  Court  of  Dniuth; 
F.  H.  Cutting,  Special  Judge. 

Action  by  Peter  McNaughton  ^gaiust  T. 
W.  Wahl.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  new  trial 
granted. 

H.  B.  Fryberger,  for  appellant.  A.  B.  Mo- 
Menus,  for  respondent 

START,  O.  J.  This  Is  an  appeal  frono  a 
Judgment  of  the  municipal  court  of  the  city 
of  Duluth.  Neither  party  raised  the  ques- 
tion whether  a  direct  appeal  lies  from  that 
court  to  this  court  The  question  is  an  im- 
portant and  doubtful  one,  and  we  do  not 
deem  it  advisable  at  this  time  to  raise  hnd 
decide  It  on  our  own  motion  without  the 
aid  of  argument  by  counsel. 

The  action  was  brought  to  recover  damages 
for  a  breach  of  warranty  on  the  sale  of  a 
chum  drill  outfit  Tbe  complaint  for  tbe 
first  cause  of  action  alleged  the  sale,  repre- 
sentation, and  warranty  as  to  tbe  condition 
and  quality  of  the  drill,  breach  thereof,  and 
general  damages  in  tbe  sum  of  $400;  and  as 
a  second  cause  of  action  that  the  plaintiff 
in  reliance  upon  the  warranty  and  repre- 
sentations as  to  the  condition  and  quality  of 
the  drill.  Incurred  expense  in  causing  It  to 
be  overhauled  and  examined,  and  railroad 
fare  and  wages  of  the  men,  in  the  sum  of 
$90.  There  is,  as  plaintiffs'  counsel  conceded, 
"not  a  single  allegation  of  fraud  in  the  com- 
plaint" The  answer  admitted  the  sale  and 
put  In  Issue  the  other  allegations  of  the 
complaint  The  Jury  returned  a  verdict  for 
the  full  amount  claimed  on  the  first  cause 
of  action,  and  for  $25  on  the  second  one. 
Judgment  was  entered  on  the  verdict  from 
which  the  defendant  appealed. 

The  first  alleged  error  urged  by  tbe  defend- 
ant is  that  the  trial  court  erred  in  receiving 
oral  evidence  of  a  warranty  over  his  objec- 
tions and  exceptions  for  the  reason  that  the 
contract  of  sale  was  in  writing.  The  bill  of 
sale  is  in  these  words:  "Know  all  men  by 
these  presents,  that  T.  W.  Wahl  of  the  county  ^ 
of  St  Louis,  state  of  Minnesota,  party  of  the 
first  part,  In  consideration  of  the  sum  of  four 
hundred  dollars  to  him  In  hand  paid  by 
Peter  McNaughton,  of  the  county  of  St 
Louis  and  state  of  Minnesota,  party  of  the 
second  part,  the  receipt  whereof  is  hereby 
acknowledged,  do  hereby  grant,  bargain,  sell, 
and  convey  unto  the  said  party  of  the  second 
part,  his  executors,  administrators,  and  as- 
signs, forever,  the  following  described  goods, 
chattels,  and  personal  property,  to  wit: 
Chum  drill  outfit  located  at  Croxton  mine,  St 
Louis  county,  Minn.  To  have  and  to  hold  the 
same  unto  the  said  party  of  the  second  part, 
his  executors,  administrators,  and  assigns, 
forever.  And  the  said  party  of  the  first  part 
for  himself,  bis  heirs,  executors,  and  admin- 
istrators, covenants  and  agrees  to  and  witb 
the  said  party  of  the  second  part  his  executors, 
administrators,  and  assigns  to  warrant  and  de- 
fend the  sale  of  said  goods,  chattels,  andperson- 
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al  property  hereby  made  onto  the  said  party 
of  the  second  part,  his  executors,  admlnlstra- 
tors  and  assigns,  against  all  and  every  person 
or  persons  whomsoever,  lawfully  claiming  or 
to  claim  the  same.  In  testimony  whereof  the 
said  party  of  the  first  part  has  hereunto  set 
his  hand  and  seal  this  27th.  day  of  Novem- 
ber, A.  D.  1905.  T.  W.  Wahl.  [Seal.]  Signed, 
sealed,  and  delivered  In  presence  of  H.  O. 
Fulton,  Wm.  F.  Moore."  It  was  duly  ac- 
knowledged. After  It  appeared  on  the  trial 
that  this  bill  of  sale  ^as  executed  and  deliv- 
ered, the  plaintiff  gave  oral  testimony  tend- 
ing to  prove  his  alleged  warranty  and  a 
breach  of  it.  The  evidoice  was  duly  object- 
ed to  by  the  defendant,  but  it  was  received 
over  his  objections  and  exceptions.  The  first 
alleged  reason  urged  by  the  plaintiff  wliy 
tbe  evidence  was  properly  received  is  that 
the  bill  of  sale  was  "executed  by  defendant 
and  delivered  to  plaintiff  after  the  purchase 
price  had  been  paid,  and  was  executed  by 
defendant  only,  and  never  seen  by  plaintiff 
until  the  transaction  was  completed."  The 
record  does  not  support  the  claim,  and  the 
reason  urged  la  not  valid.  The  agent  of  the 
plaintiff  who  negotiated  the  purchase  of  the 
drill  for  him  and  was  called  as  a  witness  for 
him  testified  as  to  representations  made  by 
the  defendant  as  to  the  condition  of  the 
drill  and  further  as  follows:  "He  said  he 
would  take  $400.  I  said  that  was  all  right, 
I  would  take  it  I  would  take  bis  word  for 
it  and  guaranty  that  it  was  all  right  He  said 
It  was.  I  told  him  to  make  out  the  bill  of 
sale  and  I  would  get  a  check,  so  I  brought 
over  a  |400  check  to  the  office.  He  was  not 
there,  but  his  clerk  handed  me  the  bill  of 
sale,  and  I  handed  him  tbe  check  for  $400. 
He  also  gave  me  a  letter  from  Mr.  Sellwood." 
The  letter  was  an  order  for  the  delivery  of 
tbe  property  to  the  plaintiff.  This  shows  that 
the  payment  of  the  purchase  price  and  the 
delivery  and  acceptance  of  bill  of  sale  were 
a  part  of  the  same  transaction,  and  the  con- 
summation of  the  sale  and  purchase. 

It  is  further  Insisted  by  the  plaintiff  that 
the  bill  of  sale  was  merely  given  In  part 
performance  of  the  contract  of  tbe  parties, 
tliat  It  is  incomplete,  and  does  not  pur- 
port to  contain  any  contract  as  to  the  war- 
ranty of  tbe  condition  or  quality  of  the 
drill,  hence,  evidence  tending  to  show  an 
oral  warranty  was  properly  received.  Tbe 
cases  of  Bealy  v.  Toung,  21  Minn.  389,  and 
Oermanla  Bank  v.  Osborne,  81  Minn.  272, 
83  N.  W.  1084,  are  cited  In  support  of  this 
claim.  Neither  of  tbem  Is  here  In  point 
The  first  one  cited  was  an  action  to  recover 
rent  for  personal  property,  a  newspaper 
plant,  upon  a  written  lease  thereof.  One  of 
the  defenses  was  that  subsequent  to  tbe  ex- 
ecution of  tbe  lease  tbe  defendant  purchased 
the  plant  and  paid  $1,500,  and  further  that 
In  consideration  of  such  purchase  and  pay- 
ment by  tbe  defendant  of  the  $1,500  the 
plaintiff  released  all  claims  growing  out  of 


tbe  leasa  To  prove  this  defense,  the  defend- 
ant Introduced  the  bill  of  sale  for  tbe  plant 
in  evidence,  and  then  offered  parol  evidence 
of  tbe  agreement  to  release  the  rent  in  con- 
sideration of  such  purchase.  It  was  held 
that  tbe  agreement  related  to  a  different  sub- 
ject-matter from  that  covered  by  tbe  bill  of 
■ale,  and  therefore  that  parol  evidence  of 
such  agreement  did  not  tend  to  contradict 
add  to,  or  vary  the  terms  of  the  bill  of  sale, 
and,  further,  that  it  was  admissible.  Or, 
in  other  words,  the  agrreement  as  to  tbe  rent 
was  a  distinct  collateral  matter  from  that 
covered  by  the  bill  of  sale;  hence  It  neces- 
sarily followed  that  it  could  be  proven  by 
parol  evidence.  The  second  case  relied  on 
was  an  action  on  a  promissory  note.  Tbe 
answer  alleged  as  a  defense  and  counter- 
claim tliat  the  note  was  given  in  payment  of 
certain  shares  of  stock  under  an  agreement 
that  the  plaintiff  would  repurchase  the  stock 
by  returning  the  note  whenever  the  defend- 
ant desired  to  return  or  resell  it  that  he 
had  offered  to  return  the  stock,  and  demand- 
ed the  note.  It  was  held,  following  Healy  v. 
Toung,  that  parol  evidence  to  prove  the  agree- 
ment as  to  the  repurchase  of  stock  was  ad- 
missible. Now,  It  is  clear  that  these  cases 
are  not  relevant  to  the  question  here  under 
consideration,  and  that  the  oral  evidence  of 
the  warranty  In  this  case  was  not  admissible, 
unleas  an  oral  warranty  on  the  sale  of  per- 
sona] property  Is  a  separate  and  Independ- 
ent collateral  contract  The  settled  law  of 
this  state  Is  that  on  the  sale  of  personal  prop- 
erty a  warranty  of  Its  quality  is  not  a  sepa- 
rate and  Independent  contract  but  one  of 
the  terms  of  the  contract  of  sale,  and  further 
that  where  In  the  absence  of  fraud  or  mis- 
take, the  written  contract  of  sale,  that  Is, 
the  bili  of  sale,  is  complete  In  itself,  but 
silent  upon  the  subject  of  warranty,  oral 
evidence  Is  not  admissible  to  show  such  war- 
ranty. Thompson  v.  Llbby,  34  Minn.  374, 
20  N.  W.  1 ;  Wheaton  v.  Noye  Co.,  66  Minn. 
156,  68  N.  W.  854;  2  Page  on  Contracts. 
I  1226.  As  examples  of  incomplete  writ- 
ten memorandums  or  contracts  within  the 
rule,  see  the  cases  of  Beyerstedt  v.  Winona 
Mill  Co.,  49  Minn.  1,  61  N.  W.  619,  and  Pot- 
ter V.  Easton,  82  Minn.  248,  84  N.  W.  1011. 
A  mere  Inspection  of  the  bill  of  sale  In  this 
case  discloses  that  it  imports  a  complete 
legal  obligation,  and  It  must  be  presumed 
to  contain  all  the  terms  of  the  contract  of 
sale;  hence,  oral  evidence  of  a  warranty  as 
to  the  quality  or  condition  of  the  drill  was 
not  competent  Tbe  bill  of  sale  contained 
a  written  warranty  of  title  to  the  drill.  This 
by  necessary  implication  excluded  any  war- 
ranty of  Its  quality.  Bradford  v.  Neil,  46 
Minn.  347,  49  N.  W.  193. 

The  trial  court  erred  in  receiving  the 
parol  evidence  of  warranty,  and  a  new  trial 
of  the  action  must  be  granted  for  this  reason. 
In  reference  to  such  trial  we  deem  it  proper 
to  say  that  the  alleged  expense  incurred  by 
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the  plaintiff  In  causing  the  drill  to  b«  orer- 
bauled  and  examined  after  the  sale  is  not  a 
proper  item  of  damages  in  an  action  for  the 
breach  of  an  alleged  warranty  of  the  qualily 
of  the  drill.  It  is  too  remote,  and  coold 
not  have  been  within  contemplation  of  the 
parties.  What  the  rule  won  Id  be  in  an  ac- 
tion to  recoTer  damages  for  false  and  fraud- 
ulent repreeeutations  we  do  not  assume  to 
decide. 
Judgment  reversed,  and  new  trial  granted. 


yiK  T.  RED  CLIFF  LUMBER  CO. 
(Supreme  Court  of  Minnesota.    July  27,  1906.) 

MASna  ARD  SeBVART— INJTTBT  TO  SXBVAIO— 

Nequokncb  of  Masteb. 

Held,  in  this,  a  peraonal  injury  action, 
that  the  andisputed  evidence  shows  that  the  de- 
fendant was  not  negligent  in  failing  to  furnish 
the  j>laintiff  a  safe  place  in  which  to  work,  or  in 
failing  to  warn  him  as  to  any  dangers  Incident 
to  the  place  or  work,  and,  further,  that  It 
shows  that  the  sole  proximate  cause  of  his  in- 
jury was  the  negligence  of  his  fellow  servant. 

£Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  {{  978-080.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Ciourt,  St  Loula 
County;  J.  D.  Ensign,  Jndge. 

Action  by  Olaf  Olson  VIk  against  the  Red 
Cliff  Lumber  Company.  Verdict  for  plain- 
tiff. E>om  an  order  denying  a  new  trial  or 
Judgment  notwithstanding  the  verdict,  de- 
fendant appeals.  Reversed,  and  Judgment  or- 
dered, for  defendant 

Howard  T.  Abbott,  tot  appellant  John 
Jenawold,  Jr.,  for  respondent 

START,  O.  J.  The  plaintiff,  on  May  9, 
1905,  while  employed  in  the  defendant's  saw- 
mill In  taking  lumber  from  the  rollers  in  the 
rear  of  the  gang  saw,  was  struck,  and  bia 
leg  broken  by  boards  on  the  rollers  being 
pushed  against  It  This  Is  an  action  to  re- 
cover damages  for  his  injuries.  A  verdict 
was  returned  in  his  favor  for  f  1,000,  and  the 
defendant  appealed  from  an  order  denying 
Its  motion  for  Judgment  in  its  favor  or  for  a 
new  trial. 

The  plaintiff  based  his  right  of  recovery 
upon  the  ground  that  the  defendant  was  guil- 
ty of  negligence,  which  was  the  proximate 
causo  of  the  Injury,  In  requiring  him  to  Work 
in  an  unsafe  and  dangerous  place,  in  falling 
to  warn  him  of  the  risks  and  dangers  con- 
nected with  his  work,  and  the  place  where 
It  was  to  be  done,  and  In  the  management  of 
the  gang  saw.  The  defendant  claimed  that 
the  dangers,  if  any,  incident  to  the  place  and 
work  were  open  and  obvious,  known  and  ap- 
preciated by  the  plaintiff  and  assumed  by 
him ;  and,  further,  that  the  sole  proximate 
cause  of  the  Injury  was  the  negligence  of 
the  gang  sawyer,  the  fellow  servant  of  the 
plaintiff.  It  is  clear  from  the  record  that  the 
gang  sawyer  was  negligent,  and  that  be  was 
a  fellow  servant  of  the  plaintiff.    That  he 


was  ueglig^it  .the  plaintiff  concedes,  but 
claims  that  his  negligence  was  that  of  the 
defendant  The  evidence  does  not  Justify  the 
claim,  for  It  Is  conclusive  that  the  sawyer 
was  a  fellow  servant,  and  that  his  negligence 
was  not  that  of  the  defendant  The  trial 
court  correctly  charged  the  Jury  to  the  effect 
that  if  the  negligence  of  the  gang  sawyei*, 
only,  was  the  proximate  cause  of  the  acci- 
dent and  of  the  plaintiff's  injuries,  he  could 
not  recover;  but  if  the  defendant  and  gang 
sawyer  were  each  negligent  and  the  negli- 
gence of  the  two  combined  contributed  direct- 
ly to  and  caused  tlie  plaintiff's  injury,  the 
defendant  was  liable. 

The  important  question  on  this  appeal  Is 
whether  the  negligence  of  the  plaintilTs  fel- 
low servant  was  alone  the  proximate  cause 
of  his  injury.  The  proximate  cause  of  an  In- 
Jury  is  ordinarily  a  question  of  fact  for  the 
Jury ;  but  if  the  facts  are  undisputed  or  con- 
clusively proven,  and  different  conclusions 
therefrom  cannot  be  reasonably  drawn,  It 
is  a  question  of  law  for  the  court  The  evi- 
dence in  this  case  is  substantially  undisputed 
to  the  effect  that:  The  plaintiff  was  23  years 
old  and  a  common  laborer,  who,  prior  to  en- 
tering the  service  of  the  defendant,  bad 
worked  on  a  farm  with  threshing  machines 
and  in  the  woods  at  lumbering.  On  the 
Saturday  before  he  was  Injured,  which  was 
Tuesday,  he  applied  to  defendant's  foreman 
for  work,  and  was  told  he  could  have  a  Job 
taking  away  the  lumber  behind  the  gang 
saw.  That  he  then  went  into  the  mill  where 
he  was  to  work  and  watched  the  men  taking 
away  the  lumber  until  he  understood  how  the 
work  was  done,  then  went  away  and  came 
back  Monday,  commenced  work,  and  was  in- 
jured at  8  o'clock  p.  m.  the  next  day.  That 
other  than  this  he  was  not  instructed  or 
warned  as  to  the  dangers  incident  to  the 
place  where  he  was  to  work.  That  in  the 
part  of  the  mill  where  he  was  injured  there 
was  a  gang  saw,  consisting  of  28  saws. 
Cants— that  is,  squared  logs— were  placed  on 
rollers  in  front  of  the  saws,  and  run  through 
them  slowly  at  the  rate  of  one  foot  In  7% 
seconds.  AB  the  cant  passed  through  the 
saws,  the  end  of  the  boards  passed  upon 
rollers  in  a  table  behind  the  gang,  and  the 
boards  moved  along  on  the  rollers  until,  the 
cant  being  completely  sawed  — that  Is,  made 
into  boards — ^they  would  rest  on  the  table. 
That  the  roller  table  was  approximately  22 
feet  long.  That  at  the  end  of  the  table  was 
a  space  three  feet  and  seven  inches  long, 
making  the  distance  from  the  bumper — its 
rear — ^to  the  gang  some  25  feet  and  6  Inches, 
and  4  feet  and  8  inches  wide.  This  space 
was  boarded  to  the  height  of  2  feet  and  8 
inches.  That  the  men  who  took  away  the 
lumber  stood  in  this  place,  and  would  lift  the 
boards  when  completely  sawed  from  the  table, 
and  place  them  on  other  rollers  which  car- 
ried them  away.  When  in  the  progress  of 
the  work  it  happened  that  all  of  the  boards 
on  the  table  were  not  removed,  so  as  to  make 
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wuy  for  those  coming  tliroiigli  the  saws,  It 
was  the  duty  and  castom  ot  the  sawyer  to 
stop  the  cant  which  he  could  Instantly  do  by 
means  of  a  lever,  and  prevent  the  ends  of 
the  boards  which  were  coming  through  the 
Buws  from  striking  the  ends  of  those  lying 
on  the  table,  thereby  pushing  the  latter  Into 
the  space  where  the  men  stood.  That  at  the 
time  of  his  injury  the  plalntlfF  was  In  this 
space  at  the  rear  of  the  roller  table  engaged 
with  another  man  taking  away  the  boards  in 
the  manner  stated.  There  were  three  boards 
on  the  table  and  the  sawyer  negligently  fail- 
ed to  stop  the  cant  he  was  sawing  until  they 
could  be  removed,  but  allowed  the  cant  to 
move  on  until  It  struck  the  ends  of  them 
whereby  they  were  shoved  ahead  and  struck 
the  plaintiff's  leg  and  broke  it;  and,  further 
that  the  plaintiff  knew  that  there  was  no 
danger  of  his  being  injured  by  the  boards, 
anlesB  the  sawyer  ran  the  cant  against  them, 
and  that  if  the  cant  did  push  them  along 
the  roller  table  his  leg  might  get  hurt  The 
inference  from  the  undisputed  evidence  is 
quite  conclusive  that  the  plalntifT  knew  and 
fully  appreciated  the  dangers,  If  any,  in- 
cident to  the  operation  of  sawing  the  cants 
and  removing  the  boards ;  for  the  place  where 
he  worked  was  a  plain  and  open  one,  without 
any  exposed  machinery,  and  the  work  was 
not  complicated.  His  counsel  suggests  that 
he  was  ignorant  of  the  liability  of  the  cants 
being  sent  through,  so  as  to  push  the  boards 
against  him.  Such  a  contingency,  If  the  saw- 
yer should  be  negligent,  a  risk  which  he  as- 
sumed, must  have  been  obvious  to  him. 

He  testified,  through  an  interpreter,  In  ref- 
erence to  this  matter,  as  follows:  "Q.  If 
the  sawyer  had  stopped  his  cant  before  it 
pushed  the  ends  of  the  three  boards  at  the 
time  you  were  hurt,  you  would  not  have  been 
hurt?  A.  No.  Q.  There  was  no  danger  of 
your  getting  hurt  from  those  boards  there 
where  you  were  working  except  if  the  saw- 
yer ran  his  cant  up  against  the  other  end  of 
the  boards.  A.  No.  Q.  You  knew  that  If 
the  cant  struck  the  end  of  the  board  and 
pushed  It  up  against  your  leg  It  would  hurt 
you?    A.  That  I  didn't  know  anything  about 

•  •  •  Q.  You  knew  while  you  were  work- 
ing there  that  If  a  cant  pushed  a  board  along 
those  rollers  and  the  board  came  up  against 
your  leg  that  it  might  hurt  you?    A.  Yes. 

•  •  •  Q.  The  sawyer  stopped  the  cant  be- 
fore it  struck  the  ends  of  the  boards  ordi- 
narily? A.  Yes.  Q.  Why  did  he  stop  It  be- 
fore It  struck  the  ends  of  the  boards.  A.  So 
that  we  might  pick  up  what  was  left  Q.  Be- 
fore It  struck  the  end  of  the  boards?    A.  Yes. 

•  •  •  Q.  If  he  did  strike  the  ends  of  the 
boards  before  you  got  them  put  away  It 
ff.oved  them  ahead  In  your  direction?  A. 
Yes.  Q.  And  If  they  came  ahead  In  your  di- 
rection you  knew  that  you  might  get  hurt 
there?  A.  When  nothing  of  the  kind  hap- 
pened I  could  not  know."  He  further  testi- 
fied that  the  cant  bad  never  struck  the  boards 


before  he  was  hurt  because  the  sawyer  al- 
ways stopped  It  in  time,  but  he  did  not  do 
so  the  time  of  the  accident,  and  that  was 
the  way  he  happened  to  get  caught  It 
is  true,  as  urged  by  plaintiff's  counsel,  that 
if  the  space  between  the  saw  and  the  rear  of 
the  place  where  the  plaintiff  stood  had  been 
32  fett  long  there  would  have  been  no  dan- 
ger of  the  cants  striking  the  ends  of  the 
boards;  but  this  alone  would  not  Justify  a 
finding  that  the  appliances  were  not  proper- 
ly constructed.  There  Is  no  dispute  as  to 
the  law  applicable  to  this  case,  and  the  only 
reasonable  conclusion  to  t>e  drawn  from  the 
undisputed  evidence  is  quite  obvious.  Upon 
a  full  consideration  of  the  entire  record  we 
are  of  the  opinion  that  there  was  no  evidence 
Justifying  a  finding  by  the  Jury  that  the 
defendant  was  negligent  in  falling  to  famish 
the  plaintiff  a  safe  place  in  which  to  work, 
or  in  failing  to  warn  him  as  to  any  dangov 
incident  to  the  place  of  work ;  and,  further, 
that  the  sole  proximate  cause  of  his  Injnrles 
was  the  negligence  of  his  fellow  servant,  the 
sawyer. 

It  follows  that  the  defendant  was  entitled 
to  a  directed  verdict  and  that  the  order  ap- 
pealed from  must  be  reversed,  and  the  cause 
remanded  to  the  dIstrIct_court  with  direc- 
tion to  grant  defendant's*  motion  for  Judg- 
ment notwithstanding  the  verdict; 

So  ordered. 


STATE  v.  TETU. 
(Supreme  Court  of  Minnesota.    July  27,  1906.) 

Costs— Cbiminai.  Pbosecution— Appbal. 

Neither   costs   nor    disbnrsements    can    be 

taxed  either  for  or  a^inst  the  state  In  the  8n- 

preme   Court   on   appeal    In    a    criminal    case. 

[Ed.  Note. — For  cases  In  point  see  voL   13, 

Cent  Dig.  Costs,  |{   1192-1195.] 

(Syllabus  by  the  Ourt) 

Appeal  from  taxation  of  costs.    Taxation 
set  aside. 
For  former  opinion,  see  107  N.  W.  953. 

PEE  CURIAM.  This  Is  an  appeal  from 
the  clerk's  taxation  of  costs  in  favor  of  the 
state  in  a  criminal  case.  The  only  proTlslon 
for  the  taxation  of  costs  or  disbursements  in 
a  criminal  case  is  Rev.  Laws  1905,  §  4352, 
which  provides  that  In  all  criminal  actions 
upon  the  conviction  of  the  defendant  he  may 
be  adjudged  as  a  part  of  the  sentence  to  pay 
the  whole  or  any  part  of  the  disbursements 
of  the  prosecution.  This  applies  only  to 
criminal  cases  in  the  district  court  There 
Is  no  statute  providing  for  the  taxation  of 
costs  and  disbursements  in  the  Supreme 
Court  in  a  criminal  case  proper  either  for 
or  against  the  state.  0>Bt8  are  a  creature 
of  the  statute;  therefore  the  taxation  of 
costs  In  this  case  in  favor  of  the  stats  was 
error. 

Taxation  set  aslda 
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GIBBONS  ▼.  NORTHERN  PAC.  R.  CO. 
(Suprema  Ooort  of  Minnesota.    July  27,  1906.) 
Railboads— Injubt  to  Pekson  on  Track— 

CONTBIBOTOBT    NXOLlaENCE. 

Evidence  in  this  a  personal  injury  action 
considered,  and  held,  that  it  conclusively  estab- 
lishes the  contribatorj  negligence  of  the  plain- 
tiff's intestate. 

[Ed.  Note. — For  cases  in  point,  see  ToL  41, 
Cent.  Dig.  Railroads,  IS  1360,  1361.] 

Brown  and  Elliott,  JJ.,  dissenting. 
(Syllabas  by  the  Court.) 

Appeal  from  District  Court,  AaaHu.  County; 
Arthur  E.  Glddings,  Judge. 

Action  by  Elizabeth  Gibbous,  as  adminia. 
tratriz  of  estate  of  John  Gibbons,  deceased, 
against  tbe  Northern  Pacific  Railroad  Com- 
pany. Verdict  for  defendant.  From  an  order 
denying  a  new  trial,  plaintiff  appeals. 
Afilnned. 

Wyman  &  Blanchard,  for  appellant  C. 
W.  Bunn,  Emerson  Hadley,  J.  B.  Kerr,  and 
F.  S.  Stewart,  for  respondent 

START,  a  J.  On  August  26,  1904,  Mr. 
John  Gibbons,  while  on  the  railway  tracks 
of  the  defendant  within  the  limits  of  the 
city  of  Anolca,  was  struck  and  killed  by  one 
of  the  defendant's  passenger  trains.  This 
action  was  brought  by  the  administratrix  of 
hia  estate  to  recover  damages  for  hfs  death 
on  tbe  ground  tliat  it  was  caused  by  the  al- 
leged negligence  of  the  defendant  On  the 
trial  and  at  the  close  of  the  evidence  the 
defendant  moved  the  court  to  direct  the  jury 
to  return  a  verdict  in  favor  of  the  defendant, 
for  the  reason  that  the  evidence  showed  con- 
dnsively  that  the  plalntiflTs  intestate  was 
gnllO'  of  contributory  negligence,  which  was 
tbe  cause  of  his  death,  and  for  the  further 
reason  that  tbe  plaintiff  had  failed  to  show 
any  negllgepce  on  the  part  of  the  defendant 
Tbe  court  granted  the  motion  and  a  directed 
verdict  was  returned  for  the  defendant  The 
plaintiff  appealed  from  an  order  denying  bw 
motion  for  a  new  trial. 

Tbe  evidence  shows  that  the  place  of  tbe 
accident  was  an  open  farming  country  a  mile 
from  tbe  defendant's  railway  station  in  the 
city  of  Anoka;  that  for  a  uumoer  of  miles 
either  way  from  such  place  the  railway 
tracks  and  right  of  way  of  tbe  defendant 
were  parallel  to  and  adjoined  those  of  tbe 
Great  Northern  Railway  Company;  that  tbe 
right  of  way  of  botb  companies  was  fenced 
as  one  Inclosure,  tbe  tracks  being  about  12 
feet  apart;  that  tbe  tracks  were  practically 
straight  and  level  and  tbe  view  unobstructed 
for  some  4  miles  west  of  tbe  place  of  tbe 
accident  In  tbe  direction  whence  the  train 
came  that  killed  the  deceased;  that  the  de- 
ceased at  the  time  of  hie  death  owned  and 
resided  upon  a  tract  of  land  bounded  on  the 
south  'by  the  defendant's  right  of  way,  and 
be  had  resided  there  for  SO  years;  that  he 
and  Ills  family,  from  the  time  the  defendant's 
tight  of  way  was  occupied  by  it  to  the  time 


of  bis  deatli,  were  accustomed  to  use  tbe 
track  and  right  of  way  for  the  purpose  of 
passing  to  and  from  their  home  to  tbe  city 
of  Anoka,  and  for  their  use  gates  were  placed 
and  maintained  by  tbe  defendant  in  its  right 
of  way  fence;  that  be  lived  beside  tbe  track 
for  many  years,  be  bad  worked  for  tbe  de- 
fendant as  a  sectlonman,  and  must  of 
necessi^  have  been  familiar  with  the  locus 
in  qao  and  tbe  manner  of  running  trains 
along  botb  tracks;  that  on  the  morning  of 
August  26th,  at  about  7  o'clock,  he  was  walk- 
ing between  the  rails  of  tbe  defendant's 
tracks  going  towards  the  city;  that  when  he 
had  walked  some  250  feet  along  the  track 
a  passenger  train  of  the  Great  Northern 
from  the  west  was  passing  along  Its  track, 
and  as  it  went  by  him  he  was  standing  be- 
tweoi  tlie  rails,  evidently  absorbed  in  watch- 
ing the  passing  train;  tbat  the  fireman 
shouted  to  him;  swung  bis  liand  toward  tbe 
defendant's  coming  train,  but  apparently  fail- 
ed to  make  blm  understand,  for,  as  the  engine 
passed  him  he  turned,  faced  east — ^that  is, 
with  his  back  to  the  approaching  train — and 
took  a  step  or  two,  when  the  approaching 
train  struck  blm  and  killed  him;  that  the 
wind  was  blowing  and  carried  tbe  dust  raised 
by  the  Great  Northern  train  across  tbe  de- 
fendant's track,  BO  that  its  approaching  train 
could  not  be  seen  at  a  distance  away  of  more 
than  200  feet;  and,  further,  that  tbe  men 
in  charge  of  the  defendant's  engine  did  not 
check  tbe  speed  of  the  train,  or  blow  tbe 
whistle,  or  do  any  other  act  to  warn  the  de- 
ceased of  his  danger,  but  after  they  actually 
discovered  him  on  the  track  they  could  not 
have  stopped  the  train  in  time  to  have  avoid- 
ed striking  blm  by  the  exercise  of  due  care. 
There  was  other  evidence  which,  for  tbe  pur- 
poses of  a  decision  of  ttiis  appeal  only,  may 
be  conceded  to  be  sufficient  to  sustain  a  find- 
ing that  the  defendant  was  guilty  of  negli- 
gence as  alleged  in  the  complaint.  The  evi- 
dence to  prove  the  facts  we  have  stated  was 
practically  conclusive.  Tbe  deceased,  at  the 
time  be  was  killed,  was  simply  a  licensee  up- 
on the  defendant's  tracks  by  its  Implied  as- 
sent and  he  was  bound  to  exercise  due  care 
to  protect  himself  from  the  perils  incident  to 
the  defendant's  running  its  trains  on  Its  own 
exclusive  right  of  way.  He  was  entirely  fa- 
miliar with  the  premises  and  knew  tbat  tbwe 
were  two  railroad  tracks  side  by  side  upon 
which  trains  ran  rapidly,  and  he  must  have 
fully  appreciated  the  danger  incident  to  walk- 
ing on  the  tracks.  It  is  clear  that  notwith- 
standing tbe  noise  and  dust  caused  by  the 
other  train.  If  be  had  exercised  any  care  to 
ascertain  the  approach  of  trains  on  the  de- 
fendant's track,  he  could  have  seen,  by  look- 
ing back,  the  approach  of  tbe  defendant's 
train  In  time  to  have  stepped  off  the  track 
and  saved  himself.  The  evidence  does  not 
tend  to  show  that  tbe  deceased  was  sudden- 
ly confronted  by  an  emergency,  resulting  la 
his  fright  or  bewilderment,  rendering  Mm  in- 
capable of  looking  out  for  bis  own  safety. 


Digitized  by  LjOOQIC 


473 


lOS  NOBTHWBSTBRN  HBPORTBB. 


(Minn. 


The  record  presents  the  simple  case  where 
the  deceased,  knowing  that  he  was  in  a  place 
of  danger,  bnt  absorbed  in  watching  a  passen- 
ger train  on  another  track,  turns  after  It 
passes  and  starts  to  walk  on,  without  ex- 
ercising his  sense  of  sight  to  ascertain  wheth- 
er or  not  another  train  was  approactilng  on 
the  track  upon  which  he  was  walking.  We 
find  the  evidence  in  this  case  so  conclusive  of 
the  fact  that  we  must  and  do  hold  that  it 
establishes  the  contributory  negligence  of  the 
deceased  as  a  matter  of  law.  It  follows  that  the 
trial  court  correctly  directed  a  verdict  for  the 
defendant,  unless  the  evidence  was  sufficient 
to  Justify  the  Jury  in  finding  that  the  de- 
fmdant  was  guilty  of  wanton  negligence. 
WlUfol  or  wanton  negligence,  whereby  lia- 
bility is  Incurred  Irrespective  of  the  contrib- 
utory negligence  of  the  party  injured,  is  a 
reckless  disregard  of  the  safety  of  the  person 
or  property  of  another  by  falling,  after  discov- 
ering the  peril,  to  exercise  ordinary  care  to 
prevent  the  Impending  Injury.  Alger,  Smlthft 
Co.  V.  Dulutb  Traction  Co.,  93  Minn.  314,  101 
N.  W.  298.  There  was  no  evidence  In  this 
ease  which  would  warrant  the  submission  of 
the  question  of  defendant's  willful  negligence 
to  the  Jury;  for  there  is  no  evidence  that  the 
defendant's  trainmen  discovered  the  deceased 
In  a  position  of  peril  In  time  to  avert  the 
oolllslon. 

Order  affirmed. 

BROWN  and  ELLIOTT,  JJ,  dissent 


TILLINOHAST  ▼.  UNITED  STATES  SAV- 
ING &  LOAN  CO. 
(Supreme  Court  of  Minnesota.    July  27,  1906.) 
JuDomNT— Action  oit  Fobkion  Judouent— 

COItCLUSIVENESS. 

The  plaintiff  was  the  owner  of  25  shares 
•f  full-paid  stock  of  the  defendant,  and  gave 
notice  of  withdrawal.  The  parties  disagreed  as 
to  the  amount  the  plaintiff  was  entitled  to  re- 
cover for  his  stock.  He  brought  an  action  in  a 
court  of  general  jurisdiction  of  Rhode  Island 
to  recover  the  face  value  of  his  stock.  The 
defendant,  which  was  a  going  concern,  answer- 
ed, claiming  the  right  to  have  deducted  from  the 
face  value  the  amount  of  two  assessments  of 
10  per  cent  each  on  the  stock  on  account  of 
losses  sustained.  Plaintiff  recovered  judgment 
for  the  full  amount  of  his  claim.  The  judg^ 
ment  has  been  paid,  less  a  sum  equal  to  the 
amount  of  the  assessments.  This  is  an  action 
on  the  judgment  to  recover  the  balance  thereof. 
Held  that,  as  between  the  parties  hereto,  the 
plaintiff  is  a  judgment  creditor  and  the  trial 
court  erred  in  permitting  the  defendant  to  show 
that  it  was  insolvent  when  the  plaintiff  gave 
notice  of  withdrawal,  and  that  its  capital  stock 
was  impaired  to  such  an  extent  that  no  greater 
proportion  of  the  moneys  contributed  by  stock- 
holders can  be  returned  to  them  than  has  al- 
ready been  paid  to  the  plaintiff  on  his  judg- 
ment. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty ;   William  Louis  Kelly,  Judge. 

Action  by  T.  F.  TlUinghast  against  the 
United    States    Saving    &    Loan    Company. 


Judgment  ordered  fk>r  defendant  From  an 
order  denying  motion  for  new  trial,  plaln- 
tifF  appeals.  Order  reversed,  and  new  trial 
granted. 

Stringer  ft  Seymour  and  T.  F.  Tllllnghast, 
for  appellant  Morphy,  Ewlng  ft  Bradford, 
for  respondent 

START,  C.  J.  Action  to  recover  an  al- 
leged balance  of  $537.89  on  a  Judgment  re- 
covered by  the  plaintiff  against  the  defend- 
ant The  cause  was  tried  by  the  court  with- 
out a  Jury,  findings  of  fact  made,  and  Judg- 
ment ordered  for  the  defendant  on  the 
merits.  The  plaintiff  appealed  from  an  order 
denying  hlB  motion  for  a  new  trial.  The 
sufficiency  of  the  evidence  to  sustain  the 
findings  of  fact  except  a  finding  as  to  the 
insolvency  of  the  defendant  Is  not  here  chal- 
lenged. The  other  assignments  of  error  re- 
late to  the  alleged  errors  in  the  admission 
of  evidence. 

The  facts  found  by  the  trial  oourt  were 
in  accordance  with  the  allegations  of  the  an- 
swer and  are  substantially  these:  The  de- 
fendant is  a  loan  and  saving  association 
duly  organized  under  the  laws  of  this  state. 
On  December  17,  1896,  the  plaintiff  subscrib- 
ed and  paid  $2,500  for  25  shares  of  full-paid 
sto<^  of  the  defendant  for  which  it  issued 
to  him  its  certificate  providing  for  the  pay- 
ment of  $2,500  and  a  definite  annual  divi- 
dend of  7  per  cent  per  annum,  payable  semi- 
annually, out  of  the  profits  of  the  defendant 
in  accordance  with  coupons  attached.  The 
plaintiff  thereupon  became  a  member  and 
stockholder  of  the  defendant  Thereafter  and 
In  the  month  of  December,  1807,  owing  to 
losses  in  its  business  in  excess  of  its  revenue 
and  contingent  fund,  the  defendant  by  order 
of  the  public  examiner  of  the  state,  assessed 
all  of  its  outstanding  shares  of  stock  10 
per  cent  of  their  face  value.  In  the  month 
of  November,  1899,  for  a  like  reason  and  In 
compliance  with  a  like  order,  the  defendant 
assessed  all  of  its  outstanding  shares  of  stock 
10  per  cent  of  their  face  value.  All  of  the 
stockholders  except  the  plaintiff  and  those 
represented  by  him  as  their  attorney  acqui- 
esced in  such  assessment  of  their  respective 
shares  of  stock,  surrendered  their  original 
certificates,  and  received  in  Hen  thereof  new 
certificates  for  the  original  amount  less  the 
assessments.  The  plaintiff  on  December  20, 
1896,  gave  notice  of  his  intention  to  with- 
draw his  stock  which  did  not  mature  until 
the  month  of  February,  1900,  at  which  time 
the  defendant  offered  to  pay  the  plaintiff  the 
face  value  of  his  certificates  and  matured 
coupons  less  the  amount  of  the  two  assess- 
ments; that  is,  its  withdrawal  value.  This 
offer  was  refused,  and  the  plaintiff  brought 
an  action  in  the  Appellate  Division  of  the 
Supreme  Court  of  the  state  of  Rhode  Island 
(49  Atl.  972)  to  recover  the  amount  of  bis 
certificate,  $2,500,  and  the  amount  of  the 
matured  coupons,  $175.    The  defendant  ap- 
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peared  In  sach  action  and  Interposed  a  de- 
fense, whereby  It  claimed  tbe  right  to  charge 
against  the  plaintlfTs  stock  the  amount  ot 
the  two  assessments,  or,  in  other  words,  that 
the  withdrawal  value  of  the  plaintiff's  stock 
was  less  than  its  face  value  by  the  amount 
of  tbe  assessments.  No  other  defense  was 
made.  Tbe  ooart  disallowed  the  defendant's 
claim,  and  rendered  judgment  for  the  plain- 
tiff for  tbe  full  amount  of  his  claim,  in  the 
sum  of  $2,846.91,  being  the  face  value  of 
his  certificate  and  coupons,  with  Interest, 
and  $9.40  costs.  Thereafter  and  on  Septem- 
ber 24,  1901,  tbe  plaintiff  commenced  an 
action  on  this  Judgment  in  tbe  district  court 
of  Ramsey  county,  Minn.,  for  the  recovery  of 
the  full  amount  thereof.  On  October  10, 
1901,  tbe  parties  entered  into  an  agreement 
whereby  it  was  stipulated  that  the  defendant 
should  pay  to  the  plaintiff  the  amount  which 
it  had  offered  to  pay  before  tbe  action  In 
which  the  jnugment  was  recovered  was  com- 
menced, with  interest  from  the  date  of  tbe 
offer,  and  tbe  $9.40  costs  so  Incurred,  and 
that  on  payment  of  such  sums  tbe  action 
then  pending  should  be  dismissed.  It  was 
also  stipulated  as  a  part  of  the  same  agree- 
ment that  tbe  defendant  should  pay  the 
plaintiff  in  two  years,  in  Installments,  the 
further  simi  of  $537.89,  tbe  amount  of  the 
two  assessments  which  It  had  previously 
claimed  tbe  right  to  deduct  from  tbe  amount 
of  the  plaintiff's  claim.  Tbe  defendant  made 
the  cash  payment,  and  paid  the  costs  as 
sgreed,  and  the  action  was  dismissed;  but 
It  has  never  paid  any  part  of  the  $537.89. 
On  March  27,  1902,  tbe  defendant,  pursuant 
to  tbe  direction  of  the  public  examiner, 
went  into  voluntary  liquidation  by  virtue 
of  section  20,  c.  233,  p.  333,  Laws  1901,  ap- 
proved April  11,  1901,  and  has  ever  since 
been  and  is  closing  up  its  affairs  under  tbe 
direction  and  control  of  tbe  public  examiner. 
At  the  time  the  plaintiff  filed  bis  notice  ot 
withdrawal  of  bis  stock  in  November,  1896, 
and  at  all  times  thereafter,  the  defendant 
was  and  is  Insolvent  and  its  capital  stock, 
by  losses  and  dq>reciation  of  assets,  was 
impaired  to  such  an  extent  that  no  greater 
proportion  could  have  been  at  any  time,  or 
can  now,  be  returned  to  any  stockholder 
than  that  which  has  already  been  paid  to 
and  received  by  the  plaintiff.  Nor  was  any 
greater  proportion  paid  to  any  other  stock- 
bolder. 

There  is  here  no  claim  made  that  tbe  fore- 
going facts  found  by  the  trial  court  are  not 
supported  by  tbe  evidence,  except  the  finding 
to  the  effect  that  tbe  defendant  was  insol- 
vent December  28,  1898,  the  date  of  plaintiff's 
notice  of  withdrawal,  and  ever  since  has 
been.  The  plaintiff  insists  that  this  finding 
is  not  supported  by  the  evidence,  for  the  rea- 
son that  it  shows  that  up  to  March  27,  1902, 
the  defendant  met  Its  financial  obligations 
as  they  became  due.  If,  as  tbe  plaintiff 
claims,  insolvency  of  a  building,  loan,  and 
saving  corporation  is  tbe  Inability  to  meet 


its  obligations  as  ttaey  mature,  there  would 
be  some  foundation  for  bis  claim.  In- 
Mlvency  of  building  or  loan  and  saving  as- 
sociations of  the  character  of  the  defendant 
Is  inability  to  satisfy  in  full  all  the  demands 
of  its  own  members,  or,  in  other  words,  it  is 
such  a  condition  of  its  affairs  as  reduces  Its 
available  and  collectible  funds  below  the  lev- 
el of  tbe  amount  of  stock  already  paid  In. 
Endllch  Building  Associations,  t  611;  Towle 
y.  American  Association  (C.  0.)  61  Fed.  447. 
The  defendant  within  this  rule  was  insolvent, 
and  the  finding  is  sustained  by  tbe  evidence. 
Tbe  findings  of  fact  by  the  trial  court  must, 
then,  be  accepted  as  correct  for  the  purposes 
of  this  appeal,  and  tbe  question  for  our  deci- 
sion is  whether  tbe  evidence  to  prove  them 
was  competent  and  material.  If  It  was,  tbe 
trial  court  did  not  err  In  receiving  it.  Tbe 
question  In  its  last  analysis  is  whether  the 
facts  found  Justify  the  trial -court's  conclu- 
sion of  law  to  the  effect  that  the  plaintiff  was 
not  entitled  to  recover  In  this  action  the  bal- 
ance remaining  unpaid  on  bis  Judgment. 

The  defendant  does  not  concede  that  this 
is  an  action  to  recover  on  the  Judgment 
Nevertheless  it  is  clear  that  It  Is.  The  agree- 
ment in  reference  to  its  payment  did  not  pro- 
vide for  tbe  release  of  tbe  Judgment  but 
only  for  tbe  dismissal  of  tbe  then  pending 
action  upon  the  Judgment  Unless  it  was  so 
expressly  agreed,  the  partial  payment  on  the 
judgment  and  the  promise  to  pay  the  balance 
at  a  stated  time  In  the  future  would  not  con- 
stitute payment  and  discharge  tbe  Judgment. 
Gelb  V.  Reynolds,  35  Minn.  331,  28  N.  W.  923; 
Combination  Co.  v.  St  Paul  City  Ry.  Co.,  47 
Minn.  207,  49  N.  W.  744.  There  is  no  claim 
of  any  such  agreement  in  this  case.  It  may 
be  conceded  that  if  there  had  been  no  judg- 
ment, and  this  were  an  action  to  recover  on 
tbe  defendant's  promise  to  pay  tbe  amount  in 
controversy  the  facts  found  would  constitute 
a  defense.  Officers  of  an  Insolvent  building, 
loan,  and  saving  association  have  no  power 
to  create  any  preference  among  stockholders 
in  the  distribution  of  its  assets.  Whether, 
In  proceedings  against  the  defendant  and  tbe 
appointment  of  a  receiver  by  the  court  to 
marshal  Its  assets  and  equitably  distribute 
tbe  net  proceeds  thereof  to  Its  creditors  and 
stockholders,  tbe  plaintiff  would  be  entitled, 
as  against  other  stockholders,  to  be  paid  any 
greater  amount  than  he  has  already  received, 
is  a  question  as  to  which  we  Intimate  no  opin- 
ion; for  It  is  not  before  us.  ProoppdlnRS  lu 
voluntary  liquidation  pursuant  to  the  statute 
(Laws  1901,'  p.  333,  c.  233.  $  20)  are  not  in 
their  legal  effect  the  equivalent  of  such  pro- 
ceedings. The  defendant's  property  Is  nei- 
ther in  court  nor  subject  to  its  control.  The 
plaintiff's  judgment  was  recovered  before  the 
liquidation  statute  was  enacted  and  while 
the  defendant  was  a  going  concern,  and  it 
continued  to  be  so  for  more  than  a  year  there- 
after. 

The  Judgment  then,  was  not  obtained 
against  a  corporation  which  bad  ceased  to  bb 
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a  golnc  ooDcern,  and  whose  asseta  were  In 
the  bands  of  a  receiver  to  be  marshaled  and 
distributed  upon  equitable  principles  under 
the  direction  of  the  court  The  defendant  ap- 
peared In  the  action  In  which  the  Judgment 
was  obtained,  and  litigated  the  question  as 
to  bow  much  the  plaintiff  was  entitled  to  re- 
ceive on  the  withdrawal  of  his  stock.  He 
claimed  that  the  face  value  of  his  certificates 
was  its  withdrawal  value,  and  to  recover 
that  amount  The  defendant  conceded  the 
value  to  be  the  sum  It  had  previously  offered 
to  blm,  and  no  more,  and  claimed  to  have 
deducted  from  the  face  value  of  this  stock  the 
amount  of  the  two  assessments  because  they 
represented  his  pro  rata  share  of  the  deprecia- 
tion of  the  assets  of  the  defendant  and  to 
this  extent  affected  the  value  of  hla  stock. 
The  court  had  Jurisdiction  of  the  parties  and 
the  subject-matter  of  the  action,  there  was 
no  fraud,  and  the  court  determined  the  Issues 
of  fact  and  law  In  favor  of  the  plaintiff, 
and  awarded  Judgment  in  his  favor  for  the 
full  amount  of  his  claim.  The  Judgment  has 
never  been  set  aside  or  reversed.  Tllling- 
hast  T.  D.  S.  Savings  ft  Loan  Aas'n.  (R.  I.) 
49  Atl.  972.  This  Judgment  la  conclusive,  as 
between  the  plaintiff  and  the  defendant,  of 
the  Issues  as  to  the  amount  the  plaintiff  was 
entitled  to  upon  the  withdrawal  of  bis  stock. 
The  question  Is  res  adjudlcata  between  them. 
It  follows  that  In  an  action  In  the  courts  of 
this  state  upon  the  Judgment  full  faith  and 
credit  must  be  given  to  it  The  only  defense 
that  can  be  made  to  it  is  want  of  Jurisdiction, 
or  fraud,  or  payment  O'Brien  t.  Manwar- 
ing,  70  Minn.  86,  81  N.  W.  748,  79  Am.  St 
Rep.  426. 

The  defendant  conceded  the  validity  of  the 
judgment,  and  that  full  faith  and  credit 
must  be  given  to  it,  but  insists  that,  If  the 
plaintiff  recovers  Judgment  In  the  courts  of 
this  state  for  the  unpaid  balance  of  bis 
foreign  judgment.  It  would  result  In  an 
tuequltable  preference  in  favor  of  the  plain- 
tiff, for  the  reason  that  be  has  already  been 
paid  upon  bis  judgment  the  full  sum  of 
bis  pro  rata  share  of  the  assets  of  the  de- 
fendant, or.  in  other  words,  be  has  already 
been  paid  the  full  withdrawal  value  of  his 
stock,  and,  further,  if  judgment  were  award- 
ed to  the  plaintiff  in  this  action,  Its  collec- 
tion would  be  enjoined;  hence  the  facta 
fbund  by  tbe  trial  court  constitute  an  equi- 
table defense  to  this  action.  It  must  be  coo- 
ceded,  as  the  defendant's  counsel  claims, 
tbat  a  meml)er  of  a  building  or  savings  asso- 
ciation which  is  in  faot  insolvent  at  the  time 
of  bis  notice  of  withdrawal  of  bis  stock  is 
given  Is  not  a  general  creditor  of  the  asso- 
ciation, and  be  is  only  entitled  to  share  pre 
rata  with  other  stookholders  in  the  assets  of 
the  as$iootation.  although  be  holds  notes  or 
orilers  of  the  assooiation  for  the  supivsed 
withdrawal  value  of  bis  stock.  He'.ubokel 
V.  National  Siayin.sr3  Bank  Ass'n.  5$  Minn. 
?iA  .V)  X.  W.  1050.  25  Ix  R.  A.  215,  49  Am. 
St   Uep.  old:    Chrisiiuu'a  Appeal,  l<tt  Pa. 


184;  Leahy  v.  National  Building  Aas'n,  100 
Wis.  555,  76  N.  W.  625,  69  Am.  8t  Rep. 
915;  Colin  T.  Wellford,  102  Va.  581,  46  S. 
E.  780,  102  Am.  St  Rep.  859;  Chapman  v. 
Young,  65  111.  App.  131.  In  the  last  case 
dted  the  rule  was  extended  to  a  stockholder 
who  had  recovered  Judgment  on  his  notice  ot 
withdrawal  In  a  decree  providing  for  the 
distribution  of  the  funds  of  the  association 
in  the  hands  of  a  receiver. 

The  plaintiff,  however,  In  the  case  at  bar, 
is  as  t>etween  himself  and  the  defendant  a 
Judgment  creditor,  and  not  a  stockholder 
seeking  to  recover  the  withdrawal  value  of 
his  stock.  His  judgment  In  Rhode  Island, 
as  between  the  parties,  necessarily  determin- 
ed that  be  had  taken  the  necessarr  steps 
to  withdraw  his  stock,  his  right  to  main- 
tain the  action,  and  the  amount  be  was  eor 
titled  to  recover  upon  sncb  withdrawal — 
that  is,  the  actual  withdrawal  value  of  his 
shares — ^was  determined  by  tbe  judgment 
The  defendant  then  knew  tbat  the  value  of 
its  shares  had  been  reduced  by  losses.  Sudi 
being  the  case,  It  follows  tbat  the  evidence 
to  establish  the  facts  found  in  this  case  by 
the  trial  court  was  not  admissible,  for  such 
facta  do  not  constitute  a  defense  to  this  ac- 
tion by  tbe  plaintiff  as  a  Judgment  creditor  to 
recover  the  unpaid  balance  due  on  bis  judg- 
ment. 

Order  reversed,  and  new  trial  granted. 


8CHL0SS  et  aL  v.  JOSEPHS  et  at 
(Supreme  Court  of  Minnesota.    July  8,  1906.) 

1.  Saus  —  Vbbbai.  Contkaot  —  Statotx  or 
FaAUDS — Bbkach — DAicAoca. 

Appellants  gave  an  order  to  respondents 
for  certain  suits  of  dothlng,  to  be  made  ac- 
cording to  stipulated  .sizes,  material,  and  styles, 
and  to  be  delivered  within  a  specified  time. 
Held,  the  contract  was  not  within  the  statute 
of  frauds,  and  the  measure  of  damasea  vras  the 
difference  between  the  contract  price  and  die 
cost  of  manufacture,  including  SMterial,  labor, 
eta,  for  the  entire  order,  and  In  addition  there- 
to tbe  difference  between  the  ooet  of  mana- 
facturing  that  part  of  the  order  which  was 
filled  and  shipped,  less  the  value  of  the  goods 
so  manufactured  and  tendered  at  die  date  of 
their  rejection  by  the  vendee. 

[Ed.  Note.— For  eases  la  point,  see  toL  43, 
Cent  Dig.  Sales,  |  U0&] 

2.  SAVX— E>VIDE2ICX. 

The  evidence  upon  die  quesdoil  oC  damages 
was  not  sufficient  to  support  the  verdict — 
(Syllabas  by  the  Court) 

Appeal  from  District  Oomt,  St  Looia  Ooua- 
ty;  J.  D.  Knaign,  Judge. 

Acdon  by  A.  W.  Scbloaa  and  Murray 
Schloss  against  SIgmnnd  T.  Jooepbs  and 
Louis  T.  Josephs.  Yodlct  ba  plaintiffs. 
Prom  an  order  denying  a  new  trial,  defend- 
ants appeal.    Reversed. 

Warner  E.  Whipple,  ftor  appellanta^  Rey- 
nolds ft  McCleam,  for  respondents. 

I^WTS.  J.  Responaents  are  manufactur- 
ing ciotluera  at  Detroit.  Mich.,  and  appellants 
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were  retail  clothing  merchants  at  Duluth. 
Minn.  In  Noyember,  1904,  appellants  placed 
an  order  with  the  house  through  a  representa- 
tive at  Duhith  for  61  suits  of  clothing,  to 
be  made  to  order  according  to  material 
and  style  selected  from  samples  and  models 
exhibited  by  the  agent;  the  sizes  varying  from 
32  to  40,  and  at  prices  from  $6.00  to  $12.S0 
per  suit,  the  same  to  be  manufactured  and 
delivered  to  appellants  on  or  about  March 
1,  1905.  The  entire  order  amounted  to  $630. 
About  March  1,  1905,  respondents  shipped 
to  appellants  clothing  amounting  to  $426.30, 
which  were  refused  on  the  ground  that  the 
order  bad  been  given  conditionally  only,  and 
that  they  had  never  authorized  the  same  to 
be  manufactured  and  shipped.  The  balance 
of  the  order  was  not  filled.  Respondents 
sued  to  recover  damages  for  appellants'  fall- 
are  to  comply  with  the  contract,  and  obtain- 
ed a  verdict  of  $304.90. 

It  being  conceded  there  was  no  note  or 
memorandum  of  the  contract,  and  that  the 
vendee  did  not  accept  or  receive  any  part 
of  the  goods,  and  that  no  part  of  the  pur- 
chase money  was  paid,  the  court  Instructed 
the  jury  that  if  the  contract  was  merely  for 
the  sale  of  ordinary  clothing,  suitable  In  sizes, 
character,  and  quality  for  the  general  trade, 
then  it  was  within  the  statute  of  frauds; 
bnt  if  they  should  find  that  respondents  con- 
tracted to  furnish  material,  labor,  and  skill, 
and  make  up  the  clojthing  in  compliance  with 
the  contract,  and  shipped  a  portion  thereof 
within  the  time  required  by  the  contract, 
and  appellants  refused  to  receive  the  same, 
then  the  contract  was  not  within  the  statute 
of   frauds,    and  respondents   would    be   en- 
titled to  recover  damages.    The  correctness 
of  this  Instruction  Is  challenged  by  appellants. 
A  verbal   contract  for  the  manufacture  of 
articles   according  to  certain   specifications 
furnished,  or  a  model  selected,  and  which  are 
not  suitable  for  the  general  trade,  and  which 
would  not  have  been  otherwise  manufactur- 
ed. Is  not  within  the  statute  of  frauds.    Rev. 
Laws,  1006,  S  3484.    A  similar  rule  was  ap- 
plied in  Brown  &  Haywood  Co.  t.  Wunder, 
64  Minn.  450.  67  N.  W.  357.  32  iu  R.  A.  503, 
where  the  contract  was  to  furniitb  double- 
strength  i^ate  glass,  etc.,  according  to  cer- 
tain  plans   and    specifications,    and    It   was 
shown   that,   although  glass  of  the  quality 
required  was  carried  in  stock,  It  was  not  of 
the  particular  design  and   shape  required. 
See.  also.  Melucke  v.  Falk,  55  Wis.  427,  13 
K.  W.  545,  42  Am.  Rep.  722,  where  the  con- 
tract was  to  manufacture  a  family  carriage 
at  a  price  not  to  exceed  $90(t-    The  court 
laid  some  stress  upon  the  fact  that  without 
the  special  contract  the  carriage  would  never 
have  been  manufactured  In  that  particular 
manner,  form,  and  condition,  although  when 
completed  It  was  an  article  of  merchandise 
apparently  similar  to  others  carried  in  stock. 
The  case  under  consideration  Is  not  precise- 
ly similar  to  thooe  cited,  but  the  principle 
Is  the  same.    At  least  it  does  not  couclusively 


appear  from  the  evidence  that  the  clothing 
ordered  In  this  case  was  of  such  staudard  and 
uniform  varieties  as  could  be  disposed  of  in 
the  open  market;  and  if  there  was  any  dis- 
pute about  It  the  court  did  not  commit  error 
in  taking  the  opinion  of  the  Jury  ui)on  the 
question  of  whether  the  contract  amounted 
to  a  sale  of  clothing  such  as  ordinarily  made 
by  manufacturers  and  wholesale  houses  and 
purchased  and  dealt  In  by  retail  dealers,  or 
whether  the  contract  was  for  the  manufacture 
of  clothing  of  such  peculiar  pattern  and  ma- 
terial as  would  not  in  the  general  course  of 
trade  have  been  otherwise  manufactured. 

2.  On  the  question  of  damages  we  have 
more  difficulty.  Respondent  Albert  Schloss 
testified  that  the  cost  of  the  material  for  the 
entire  order  was  $335.40,  and  the  cost  of  la- 
bor $105.00,  making  a  total  of  $441,  and  that 
if  the  contract  had  been  carried  out  and  the 
bill  paid  the  profit  would  have  been  $189; 
and  when  asked  what  the  goods  could  then 
be  sold  for,  meaning  at  the  time  the  testi- 
mony was  taken,  replied,  that  they  would 
not  bring  over  66  cents  on  the  dollar  of  the 
original  price.  Later  on  he  testified  that  the 
order  was  filled  to  the  amount  of  $426.50, 
and  stated  on  cross-examination  that  If  they 
received  the  groods  back  the  loss  would  be 
$180,  and  again,  on  cross-examination,  stated 
that  the  total  damages,  if  they  got  the  goods 
back,  would  be  $189,  and,  when  asked  the 
present  value  of  the  goods  shipped,  said  It 
was  $287.22.  Agatai,  on  redirect  examination, 
he  stated  as  follows;  "Q.  You  stated  on  di- 
rect and  cross-examination  that  your  total 
loss  on  these  goods  was  about  $188,  A. 
Yes,  sir.  Q.  Did  you  or  did  you  not  figure 
In  that  amount  the  profit  you  could  have 
made  if  the  suits  had  been  taken  and  paid  for 
at  that  time?  A.  That  was  only  the  loss. 
Q.  Then,  in  addition  to  that  loss,  can  you 
figure  that,  If  these  goods  had  been  accepted 
and  paid  for  at  the  proper  time,  there  would 
have  been  any  profit?  A.  Yes,  sir;  there 
would  have  been  a  good  profit  In  the  sale. 
Q.  Figuring  the  profit  and  dead  loss  on  the 
goods,  what  is  your  total  loss  by  reason  of 
the  failure  of  this  sale?  A.  Our  total  loss 
and  profit  on  this  sale  amounts  to  $346.50. 
Of  course,  that  means  that  even  if  we  get 
the  consignment  of  goods  that  we  shipped  to 
them  on  March  1st"  Upon  the  question  of 
damages  the  court  Instructed  the  jury  as 
follows:  "And  I  Instruct  you  that  the  dam- 
ages that  the  plaintiffs  are  entitled  to  recover 
are  such  profits  as  would  have  accrued  to 
them  from  the  contract  as  the  direct  result 
of  its  fulfillment  These  profits  are  deter- 
mined by  showing  the  difference  between  the 
contract  price  to  be  paid  plaintiffs  and  what 
it  would  have  cost  plaintiffs  to  have  perform- 
ed. The  evidence  shows  that  $426  worth  of 
these  goods  were  sent  to  the  defendants,  and 
they  refused  to  receive  them,  and  so  far 
as  we  know  they  arc  in  the  warehouse 
here.  I  don't  know  what  became  of  them. 
The  vlaintiffs  should  have  reclaimed  them. 
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and  they  claimed  there  would  be  a  loss  on 
these  goods  when  they  came  to  sell  them, 
and  they  are  entitled  to  that  loss,  If  any. 
And  they  are  entitled  to  recover  the  dif- 
ference between  the  value  of  the  work,  labor, 
servicee,  and  material  that  went  Into  the  con- 
tract would  have  been  worth.  If  defendants 
bad  performed  on  their  part,  and  what  the 
value  of  those  materials,  work,  labor,  and 
services  as  represented  by  the  clothing  ship- 
ped to  the  defendants  because  of  the  breach 
of  said  contract  by  the  defendants,  at  the 
time  of  the  breach  of  the  contract.  These 
two  elements  of  damages  you  are  to  consider 
and  to  determine  from  the  evidence." 

The  effect  of  this  instruction  was  that  In 
any  event  respondents  were  entitled  to  recov- 
er the  profits  that  would  have  accrued  had 
the  entire  order  been  manufactured,  deliv- 
ered, and  paid  for,  and  In  addition  thereto 
were  entitled  to  such  other  damages  as  ac- 
crued by  reason  of  the  breach  of  the  con- 
tract; that,  because  of  the  conduct  of  ap- 
pellants In  refusing  to  accept  the  goods  sent 
them,  respondents  found  themselves  with 
that  clothing  on  their  hands  to  do  with  as 
they  might  see  fit,  the  goods  being  in  the 
railroad  warehouse  at  Duluth,  subject  to 
their  control,  having  been  notified  of  ttaelr 
rejection.  Respondents  might  have  gone  Into 
the  market  at  that  time  and  disposed  of  the 
suits,  or.  If  they  did  not  desire  to  do  that, 
they  were  required  to  account  to  appellants 
upon  the  trial  for  their  market  value  as  of 
tbe  date  of  the  rejectment,  and  the  loss.  If 
any,  would  be  the  difference  between  the  cost 
of  manufacturing  the  goods  so  shipped,  in- 
cluding labor,  material,  etc.,  and  their  mar- 
ket value  at  the  time  of  rejection.  The  In- 
struction of  the  court  fairly  set  before  the 
jury  the  two  elements  of  damages,  but  the 
evidence  as  to  what  constituted  the  profits 
on  their  order,  if  it  had  been  filled  and  ac- 
cepted, and  the  loss  upon  the  shipment  made, 
Is  so  Indefinite  as  to  make  it  impossible  to  de- 
termine upon  what  basis  the  jury  arrived  at 
the  verdict.  No  other  evidence  was  received, 
except  that  above  stated.  If  the  total  cost  of 
manufacture  of  the  entire  order  was  $441, 
bad  It  been  filled,  then  the  difference  be- 
tween such  cost  and  the  contract  price  would 
be  the  profit,  viz.,  $189;  but,  as  above  stated, 
one  of  the  respondents  testified  that  $189  rep- 
resented the  dead  loss  on  the  shipment,  and 
did  not  refer  to  profits  at  all,  and  in  an- 
other place  that  it  represented  the  profits. 
Again,  If  the  order  shipped  amounted  to 
$426.50,  and  the  loss  on  It  was  35  per  cent 
the  value  of  the  manufactured  goods  at  the 
time  the  testimony  was  given  was  $149.32. 
If  the  total  actual  loss  was  $346.50,  then  the 
profit  on  the  whole  order  was  the  difference 
between  this  amount  and  the  dead  loss.  We 
are  unable  to  discover  upon  what  basis  re- 
spondents figured  their  profits  on  the  entire 
order,  had  It  been  filled,  and  their  loss  upon 


that  portion  of  tbe  order  which  they  l>ad 
manufactured  and  shipped.  The  figures  giv- 
en do  not  check  up  correctly,  and  leave  the 
whole  matter  in  such  a  degree  of  uncertainty 
as  not  to  justify  the  conclusion  of  the  jury 
as  to  the  amount  of  damages.  Further, 
there  was  no  evidence  as  to  tbe  value  of 
the  goods  at  the  time  of  their  rejection,  ex- 
cept the  statement  of  respondents  that  the 
goods  were  not  salable,  being  ordered  for  a 
special  purpose,  and  that  if  they  bad  placed 
the  goods  In  their  stodc  Immediately  upon  re- 
jection they  could  not  Iiave  found  a  ready 
market  for  the  same;  that  the  spring  season 
was  over  by  the  1st  of  April,  and  that  there 
was  just  as  much  of  a  loss  at  the  time  of  tbe 
rejection  as  there  would  have  been  at  the 
time  the  witness  was  testifying,  some  six 
months  later.  It  does  not  follow  that,  be- 
cause the  contract  was  not  within  tlie  statute 
of  frauds,  the  articles  manufactured  under 
the  order  did  not  have  some  value,  and,  the 
goods  being  under  the  control  of  respondents, 
the  burden  of  proof  was  upon  them  to  show 
what  it  waa.  The  evldmce  tends  to  show 
that  the  shipment  was  made  and  the  goods 
rejected  on  or  about  March  1,  1904,  and  Ui- 
Bsmuch  as  respondents  made  no  effort  what- 
ever to  recall  the  goods,  or  to  dispose  of  them 
at  that  time  for  the  coming  spring  and  sum- 
mer trade,  the  evidence  as  to  tbe  toss  was 
not  sufiScient  to  justify  tbe  verdicL 

Respondents  requested,  the  court  to  Charge 
the  jury  as  follows:  "Yon  are  Instructed  that 
if  you  believe  that  any  witness  has  testified 
falsely  you  may  disregard  his  testimony  alto- 
gether." This  request  Is  marked  "Given." 
In  the  general  charge  the  subject  was  covered 
as  follows:  "If  the  jury  believe  from  the 
evidence  that  any  witness  has  willfully  swofh 
falsely  on  this  trial  to  any  matter  or  thing 
material  to  tbe  Issues  of  the  case,  then 
the  jury  are  at  liberty  to  disregard  their 
entire  testimony,  except  ao  far  as  It  has 
been  corroborated  by  other  creditable  wit- 
nesses or  by  facts  and  circumstances  proved 
on  the  trial;  and  in  such  case  you  ere  still 
the  sole  and  exclusive  judges  of  the  cred- 
itability  of  the  witnesses  and  the  credit 
that  you  will  give  to  their  testimony."  The 
request  was  Incorrect  State  v.  Henderson, 
72  Minn.  74,  74  N.  W.  1014.  But  the  subject 
was  correctly  covered  in  the  charge.  Ap- 
pellants insist  that  both  propositions  having 
been  given,  tbe  jury  were  in  uncertainty  as 
to  which  rule  should  be  applied  in  testing 
the  credltability  of  witnesses,  and  that  it 
was  reversible  error.  Attorneys  for  respond- 
ents state  in  their  brief  that  the  request 
marked  "Given"  was  not  in  fact  read  to  the 
jury.  If  that  is  true,  then  the  return  to  tbli 
court  is  incorrect  In  view  of  a  new  trial,  we 
have  thought  best  to  call  attention  to  tbe 
state  of  the  record  in  this  regard. 

Order  reversed.    New  trial. 
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BAASCH  ▼.  ELITE  LAUNDRY  CO.  rt  aU 
(Supreme  Court  of  Minnesota.    June  22,  1908.) 

1.  MabTKB    AlfD    SebVANT— iKjruBT    TO    SSBT* 

ANT— Duty  of  Mabteb. 

An  employe,  while  operating  an  ironing 
mangle  in  a  laundry,  had  her  fingers  caught 
between  the  rollers,  and  the  master,  having  been 
notified  of  the  situation,  started  the  machine, 
thereby  drawing  her  hand  farther  In  and  greatly 
increasiiM  the  injury. 

Beld,  the  master,  after  notice  of  the.«itna- 
tion,  was  required  to  exercise  ordinary  care 
to  release  employ^  and  alleviate  her  suffering, 
and  whether  he  did  so  under  the  clrcumstancea 
was  a  question  for  the  jury. 

2.  Sake — Contbibutobt  Nbolioercb. 

The  fact  that  the  employe  contributed  t» 
the  injury  by  her  own  negligence  in  assuming 
the  risks  of  operating  the  machine,  and  that  the 
master  was  not  responsible  for  the  injury  oc- 
casioned In  the  first  instance,  does  not  change 
the  application  of  the  rule. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S4, 
Cent.  Dig.  Master  and  Servant  If  801-S04.] 

(SyllabDB  by  the  Court) 

Appeal  from  District  Court  Ramsey  Coun- 
ty; HaBcal  B.  Brill,  Judge. 

Action  by  Clara  Raasch,  by  August  Raasch, 
her  guardian  ad  litem,  against  the  Elite 
Laundry  Company  and  George  M.  Carter. 
Verdict  for  plaintiff.  Motion  for  Judgment 
notwithstanding  the  verdict  denied,  and  new 
trial  granted    Defendants  appeal.    AflBrmed. 

Daniel  W.  Lawler  and  F.  M.  Nye,  for  ap- 
pellants. How,  Butler  ft  Mitchell,  for  re- 
spondent 

LEWIS,  J.  Appellant  had  In  use  In  Its 
laundry  an  Ironing  mangle  of  ordinary  pat- 
tern, which  was  heated  and  operated  by 
steam,  and  consisted  of  a  steel  cylinder  about 
four  feet  in  diameter,  and  a  series  of  felt 
rolls  about  six  Inches  in  diameter,  with  a 
number  of  other  rolls,  pulleys,  aprons,  etc. 
Close  to  the  cylinder  was  located  a  small 
roller,  called  the  "whlpper,"  and  its  purpose 
was  to  separate  the  articles  and  fabrics  from 
the  surface  of  the  cylinder  and  cause  them 
to  pass,  by  means  of  aprons  and  other  ap- 
pliances, to  a  delivery  platform  on  the  other 
side  of  the  mangle.  It  was  respondent's 
duty  to  feed  articles  into  the  machine,  and 
she  was  assisted  by  Leone  Waldock,  who 
stood  upon  the  platform  to  the  left  of  the 
feeder,  and  operated  the  lever  under  respond- 
ent's direction,  and  applied  the  power  and 
stopped  It  upon  signals  by  her.  It  sometimes 
happened,  while  feeding  fabrics  Into  the  man- 
gle, that  they  would  wind  around  the  whip- 
jjer,  and  on  the  occasion  of  this  accident  a 
couple  of  sheets  wound  around  it  The  ma- 
chine was  stopped  by  Leone  for  the  purpose 
of  unwinding  the  articles,  and,  while  re- 
spondent was  in  the  act  of  doing  so,  Leone, 
without  the  usual  signal,  started  the  machine, 
thereby  catching  the  tips  of  the  fingers  of 
respondent's  right  hand  between  the  cylinder 
and  whipper.  Respondent  cried  out,  and  the 
machine  was  immediately  stopped,  but  she 
could  not  extricate  her  fingers,  and  Mr.  Cai^ 


ter,  president  aAd  manager  of  appellant  com- 
pany, was  notified  and  came  over  to  respond- 
ent and  for  some  reason  took  hold  of  the 
lever  and  started  the  mangle  sufficiently  to 
draw  respondent's  hand  at  least  four  or  five 
inches  farther  between  the  rollers  and  bring 
it  In  contact  with  the  heated  cylinder.  Re- 
spondent again  cried  out,  and  the  machine 
was  stopped,  but  before  her  hand  was  re- 
leased serious  damage  resulted,  and  this 
action  was  based  upon  the  following  acts  of 
negligence:  That  the  machine  was  of  a 
complex  construction,  difficult  of  operation, 
and  inherently  defective;  that  necessary  tools 
were  not  provided  for  its  adjustment;  Incom- 
petency of  assistant  and  failure  to  properly 
Instruct  her ;  and  also  that  after  being  notifi- 
ed that  respondent's  hand  was  caught  be- 
tween the  rollers,  appellants  negligently  start- 
ed the  machine  In  motion,  thereby  drawing 
respondent's  hand  In  still  farther  between 
the  rollers  and  causing  additional  Injury. 
The  trial  resulted  in  a  verdict  of  $8,600  for 
respondent  whereupon  appellants  made  an 
alternative  motion  for  Judgment  in  Its  favor 
notwithstanding  the  verdict  or  for  a  new 
trial.  The  motion  for  judgment  notwith- 
standing the  verdict  was  denied,  and  a  new 
trial  granted,  upon  the  ground  that  the  ver- 
dict was  excessive  and  not  justified  by  the 
evidence,  and  upon  the  further  ground  that 
the  court  had  committed  error  in  not  giving 
certain  requests  In  respect  to  appellants'  neg- 
ligence In  starting  the  machine. 

The  trial  court  was  of  opinion  that  there 
was  no  evidence  Indicating  negligence  on  the 
part  of  appellants  except  the  act  of  Mr.  Car- 
ter In  starting  the  mangle  after  he  had  been 
notified  that  respondent's  fingers  were  caught 
and  submitted  to  the  Jury  for  their  determi- 
nation whether  appellants  were  in  the  ex- 
ercise of  ordinary  care  when  Mr.  Carter  so 
manipulated  the  machine  as  to  Increase  her 
Injuries.  The  evidence  tends  to  support  re- 
spondent's claim  that  after  Mr.  Carter  was 
notified  her  fingers  were  caught  In  the  man- 
gle he  came  over,  took  hold  of  the  lever  and 
started  the  machine,  but  there  Is  no  evidence 
to  support  the  suggestion  that  It  was  done 
with  any  willful  purpose  to  injure  her.  It 
Is  evident  that  if  he  had  not  touched  the 
lever  and  started  the  mangle,  but  had  re- 
sorted to  means  at  his  command  for  loosen- 
ing the  whlpper,  respondent's  hand  might 
have  been  released  with  comparatively  slight 
Injury.  The  act  of  starting  the  mangle  with- 
out pausing  to  Investigate  the  extent  to  which 
respondent's  hand  was  caught  and  without 
endeavoring  to  release  It  by  unfastening  the 
set  screw,  or  by  some  other  method.  Is  diffi- 
cult of  comprehension.  Mr.  Carter  denied 
that  he  did  move  the  lever,  but  the  evidence 
to  the  contrary  Is  strong,  and  at  least  that 
question  was  for  the  Jury,  but  he  says  that 
If  he  did  take  hold  of  the  lever  and  move 
the  machine,  It  was  for  the  purpose  of  test- 
ing it  to  see  If  the  motive  power  was  entire- 
ly turned  off,  and  if  Injury  resulted  It  was 
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because  of  mistake  In  Judgment  on  his  part 
We  are  asked  by  appellants  to  rule  that, 
under  the  circumstances  presented  bj  this 
case,  it  appears,  as  a  matter  of  law,  that  Mr. 
Carter  was  placed  in  an  emergency,  and  there 
being  no  evidence  to  Indicate  ttiat  be  waa 
actuated  by  any  willful  purjpose  against  re- 
spondent, appellants  must  be  exonerated.  In 
our  Judgment,  the  record  does  not  conclusive- 
ly show  that  the  act  of  Mr.  Carter  In  start- 
ing the  machine  is  to  be  accounted  for 
solely  upon  the  ground  of  mistake  of  Judg- 
ment His  explanation  of  why  he  started 
the  mangle,  if  be  did  so,  indicates  lament- 
able Ignorance  on  bis  part  of  the  possible 
consequences,  or  extraordinary  recklessness, 
unless  he  was  greatly  excited  and  made  a 
mistake.  Mr.  Carter  was  required  to  use 
ordinary  care  to  prevent  further  injury  to 
respondent  after  discovering  that  ber  band 
was  caught  In  the  mangle,  and  whether  be 
did  use  ordinary  care  depended  upon  his 
knowledge  and  means  of  acquiring  knowledge 
of  the  details  of  the  business.  This  involv- 
ed the  mechanism  of  the  machine,  the  dif- 
ferent ways  in  which  respondent's  hand 
might  have  been  released,  the  fact  that  It 
had  been  customary  to  keep  tools  in  the  near 
vicinity  for  the  very  purpose  of  adjusting  the 
machine,  the  fact  that  the  safe  way  to  un- 
wind a  wrapper  was  to  loosen  the  set  screw 
and  so  release  it,  and  the  fact  that  at  the 
time  Mr.  Carter  was  called,  the  mangle  was 
at  rest ;  all  of  which  have  a  bearing  upon  his 
conduct  and  if,  in  the  opinion  of  the  jury, 
he  failed  to  exercise  the  care  which  an  ordi- 
narily prudent  superintendent  would  have 
done,  then  he  and  the  company  were  re- 
sponsible for  his  act  On  the  contrary,  if 
the  jury  were  of  opinion  that  in  view  of  all 
the  facts,  Mr.  Carter  did  what  be  believed 
to  be  the  proper  thing,  and  that  the  acci- 
dent occurred  as  a  result  of  a  mistake,  or 
error  in  Judgment  such  as  ordinary  prudence 
could  not  have  foreseoi,  then  no  responsibili- 
ty followed.' 

In  the  case  of  Allen  v.  Hlxson,  111  Qa.  400, 
86  S.  B.  810,  a  young  woman  operating  a 
laundry  mangle  discovered  that  the  rollers 
were  out  of  adjustment  and  notified  the  su- 
perintendent thereof,  and  in  order  to  show 
bim  tbe  real  condition,  took  bold  of  the 
unwrapped  end  of  the  cloth  to  raise  it  and  al- 
low an  inspection  of  the  rollers,  and,  by 
reason  of  some  bidden  defect  in  some  part 
of  the  machine,  a  sudden  and  violent  Jolt 
caused  a  revolution  of  the  rollers  Instantly 
drawing  her  hand  between  them.  As  one  of 
the  grounds  for  damages  In  an  action  by  ber 
against  tbe  company,  it  was  claimed  that  the 
agents  of  the  company  unnecessarily  and 
negligently  delayed  releasing  plaintiff's  band, 
and  that  by  reason  thereof  she  received  ad- 
ditional injuries,  with  reference  to  which  the 
court  said:  "When  an  employe,  without 
fault  on  the  master's  part  becomes  placed  in 
a  dangerous  or  painful  situation,  tbe  master 
is  under  no  positive  legal  duty  of  exercising 


all  reasonable  care  and  diligence  to  effect 
sucb  employe's  speedy  release.  Being  in  no- 
way responsible  for  the  unfortunate  occui> 
rence,  the  master  cannot  be  said  to  be  guilty 
of  a  tort  If  he  does  not  promptly  take  active 
steps  in  coming  to  the  rescue.  Tbe  only 
duty  arising  under  such  circumstances  is  one 
of  humanity,  and  for  a  breach  thereof  the 
law  does  not  so  far  as  we  are  informed, 
impose  any  liability."  This  case  is  relied  up- 
on as  authority  for  the  proposition  that  if 
appellants  were  not  guilty  of  any  of  tbt 
acts  charged  prior  to  starting  the  machine^ 
then  no  new  legal  duty  arose,  and  Mr.  Carter 
was  a  mere  stranger  In  what  he  did,  and  the 
company  was  not  bound  by  his  act  We  con- 
sider this  case  unsound  In  principle  and  con- 
trary to  the  great  weight  of  authority. 

A  similar  case,  also  relied  upon  by  appel- 
lants, is  tbat  of  Stager  v.  Troy  Laundry  Com- 
pany, 88  Or.  480,  68  Pac.  645,  63  U  R.  A.  469. 
There  a  new  trial  was  ordered  by  tbe  appel- 
late court  upon  tbe  ground  tbat  tbe  trial 
court  bad  given  an  erroneous  instruction 
to  the  effect  that  even  if  plaintiff  was  at 
fault  and  brought  the  mischief  upon  herself, 
she  was  nevertheless  entitled  to  recover  If 
defendant  failed  to  do  any  act  which  would 
minimize  her  Injury.  Tbe  court  was  of  opin- 
ion that  under  the  facts,  it  appeared  tbat 
defendant  did  all  it  reasonably  could  to  ex- 
tricate plaintiff  as  quickly  as  possible,  and 
could  not  be  held  for  damages  upon  that 
ground.  In  that  Instance,  the  machine  waa  a 
new  one  and  bad  been  in  operation  only  12 
days  before  tbe  accident  and  the  only  knowl- 
edge defendant's  manager  had  obtained  wa» 
from  seeing  It  set  up  by  the  agent  and  from 
seeing  one  of  tbe  same  make  operated  for  a 
short  time  in  another  city.  Upon  the  trial 
it  was  admitted  by  the  manager  that  if  he 
bad  better  understood  the  machine  and  bad 
known  how  to  quickly  unloos^en  the  roller,  tbe 
injury  need  not  have  been  so  gr^t  and 
because  of  their  Ignorance  they  had  to  get 
a  crowbar  and  pry  the  roller  up  before  she 
could  be  released.  Tbe  court  were  undoubt- 
edly correct  in  ordering  a  new  trial  on  tbe 
ground  that  the  Instruction  was  erroneous, 
but  we  cannot  agree  tbat  tbe  l^cts  stated 
warranted  tbe  court  in  concluding,  as  a  mat- 
ter of  law,  that  the  company's  representatives- 
had  done  all  they  reasonably  could,  and  that 
it  conclusively  appeared  from  those  facts 
that  they  were  not  liable  by  reason  of  tbe 
delay.  We  cannot  accept  as  sound  the  propo- 
sition that  a  master  may  set  up  a  dangorous 
machine,  put  untrained  and  ignorant  em- 
ployes at  work  upon  it  without  giving  them 
proper  instructions,  and  when  injury  occurs, 
even  on  account  of  their  own  negligence,  be 
excused  upon  tbe  ground  that  he  did  not 
understand  tbe  machine  and  did  not  know 
bow  to  affect  a  release  of  tbe  injured  one 
In  the  quickest  possible  manner.  We  believe 
the  true  rule  to  be  that  the  master  is  re- 
quired to  take  reasonable  measures  to  undei^ 
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stand  bla  machinery,  know  bow  It  operates, 
and  to  anticipate  possible  Injury  to  his  em- 
ployte  and  provide  the  necessary  means  for 
controlling  and  taking  It  apart  In  cases  of 
emergency,  and  in  the  Oregon  Case,  the  fact 
that  no  snch  knowledge  was  ascertained,  that 
no  reasonable  precautions  had  been  taken, 
nor  necessary  tools  provided,  were  proper 
elements  to  be  taken  Into  account  In  deter- 
mining whether,  under  the  circumstances, 
after  discovery  of  Injury,  the  master  used 
ordinary  care  In  effecting  a  release. 

We  are  referred  by  appellants  to  Union 
P.  By.  Co.  T.  Cappler  (Kan.)  72  Pac.  281,  69 
li.  B.  A.  613,  and  to  the  note  of  the  editor, 
where  It  Is  claimed  the  proper  rule  applicable 
to  such  cases  Is  stated:  "Feelings  of  kind- 
ness and  sympathy  may  move  the  good 
Samaritan  to  minister  to  the  needs  of  the  sick 
and  wounded  at  the  roadside,  but  the  law 
imposes  no  such  obligation,  and  suffering 
humanity  has  no  legal  complaint  •  •  • 
Unless,  therefore,  the  relation  existing  be- 
tween the  sick,  helpless,  or  injured,  and 
those  who  witness  their  distress.  Is  such 
that  the  law  Imposes  the  duty  of  providing 
the  necessary  relief,  there  la  neither  obliga- 
tion to  minister  on  the  one  hand,  nor  cause 
for  legal  complaint  on  the  other."  In  that 
case  a  trespasser  upon  the  railway  tracks 
was  struck  down  by  a  moving  freight  car 
pus'hed  by  an  engine,  without  any  fault  on 
the  part  of  the  company,  and  It  was  held 
that  the  failure  of  the  railway  employes 
operating  the  car  and  the  engine  to  take 
chaise  of  the  wounded  man  and  give  blm 
care  and  attention  was  not  a  violation  of  the 
legal  duty  for  which  the  company  was 
liable,  and  that  the  case  was  distinguished 
from  those  where  the  servants  of  the  rail- 
road company  were  at  fault,  and  also  from 
those  where  the  injury  was  occasioned  with- 
out fault,  and  the  negligent  acts  or  omis- 
sions occurred  after  the  company  had  taken 
the  Injured  person  in  charge.  The  company 
was  charged  with  negligence  in  failing  to  take 
proper  care  of  the  injured  person,  on  account 
of  which  be  bled  to  death.  In  the  opinion 
an  attempt  was  made  to  distinguish  the 
case  from  Northern  Central  Ry.  Co.  v.  State, 
29  Md.  420,  96  Am.  Dec.  545,  and  to  justify 
the  latter  decision  upon  the  ground  that.  In 
that  case,  the  railroad  company's  employes 
actually  took  possession  of  the  Injured  man 
and  locked  him  up  in  a  warehouse,  and  that, 
having  interfered  and  taken  him  In  charge, 
the  law  raised  an  obligation  on  their  part 
to  see  to  It  that  be  was  properly  cared 
for.  Tnls  Is  untenable,  and,  as  we  under- 
stand the  note  to  the  decision,  is  not  approved 
of  by  the  editor,  which  seems  apparent  from 
the  consideration  of  the  cases  given  under  tbe 
fifth  division,  at  page  5S3  of  69  L.  B.  A., 
where  the  authorities  are  collected  and  re- 
viewed. 

The  true  doctrine  In  respect  to  such  cases 
is  applied  In  Northern  Central  Ry.  Co.  ▼. 
State,  aupra,  where  the  deceased  was  nm 


over  and  Injured  by  t  train.  After  the 
train  was  stopped  the  Injured  man  was 
found  on  the  pilot  of  the  engine  In  a  heli>- 
less  and  apparently  lifeless  condition,  and 
was  removed  and  locked  up  in  a  warehouse 
at  night  by  the  emplojgs  of  the  railroad, 
and  upon  opening  the  warehouse  in  the  morn- 
ing the  man  was  found  to  have  regained 
consciousness  during  the  night  and  to  have 
afterwards  died  from  hemorrhage  of  an  art- 
ery severed  by  the  collision.  It  was  held, 
that  from  whatever  cause  the  collision  occur- 
red It  at  once  became  the  duty  of  the  railway 
company's  agents  in  charge  of  the  train  to 
remove  tbe  injured  person  with  a  proper  re- 
gard to  his  safety  and  the  laws  of  humanity, 
and  if.  In  removing  and  locking  him  up,  al- 
though he  was  apparently  dead,  negligence 
was  committed  whereby  his  death  was 
caused,  there  was  no  principle  of  reason  or  ot 
justice  upon  which  the  railroad  company 
could  be  exonerated  from  responsibility. 
Weitzman  v.  Nassau  Electric  R.  Co.  (Sup.) 
58  N.  T.  Supp.  906,  Is  a  similar  case,  where 
a  child  was  struck  by  an  electric  car  and 
thrown  Into  the  fender  and  carried  a  con- 
siderable distance,  and  rolled  off  and  was 
killed  by  being  crushed  under  the  wheels. 
It  was  held  that  Irrespective  of  whether  the 
child  was  guilty  of  contributory  negligence 
In  the  first  Instance,  when  he  was  thrown 
Into  the  fender,  of  which  the  employes  of  tbe 
company  had  knowledge,  the  company  be- 
came liable  for  any  further  Injury  which 
could  have  been  prevented  by  the  exercise  of 
"reasonable  care."  The  Alabama  court  has 
applied  the  same  principle  in  Pannell  v. 
Nashville,  Tlorence  &  Sheffield  R.  Co.,  97 
Ala.  296,  12  South.  236,  where  it  was  held 
that  although  the  injured  person  was  guilty 
of  negligence  In  attempting  to  pass  between 
two  cars,  the  company  were  required  to  use 
reasonable  care  to  release  him  and  not  cause 
further  injury  after  discovering  his  peril, 
stating  the  rule  as  follows:  "It,  Is  a  well- 
settled  principle  that,  when  one  person, 
whether  natural  or  artificial,  is  about  to  be 
tbe  means  or  Instrument  of  doing  an  injury  to 
another,  that  other's  negligence  contributing 
proximately  to  It,  does  not,  per  se,  exonerate 
the  actor  from  all  further  effort;  does  not, 
per  se,  relieve  him  from  all  responsibility  for 
the  consequences.  Supine  inaction,  or  stolid 
Indifference  to  consequences,  the  law  does 
not  tolerate.  The  actor,  no  matter  how  free 
from  fanlt.  and  no  matter  how  negligent  the 
one  In  peril  may  have  been,  must  resort  to 
every  reasonable  means  and  employ  every 
reasonable  agency  to  avert  the  catastrophe." 
We  precelve  no  vital  distinction  between 
cases  where  the  master  or  his  servant  make 
no  attempt  to  relieve  the  sufferings  of  an  in- 
jured person,  as  in  Union  P.  Ry.  Co.  v.  Cap- 
pier,  supra,  and  cases  where  such  attempt  is 
made  but  negligently  performed,  as  in  Nortb- 
em  Central  Ry.  Co.  v.  State,  supra,  and  if 
there  Is  any  distinction  between  those  caBes 
where  the  master  is  In  no  way  at  fault  prior 
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to  the  accident  and  those  where  he  waa  oiic- 
Inally  negligent,  a  stricter  rule  as  to  sub- 
sequent conduct  should  apply  In  the  latter 
class,  although  we  do  not  place  our  deci- 
sion on  this  distinction.  Those  who  employ 
methods  or  instrumentalities  which  are  nat- 
urally dangerous,  and  are  liable  to  be  the 
means  of  causing  injury  to  the  ignorant  and 
unfortunate,  should  be  required  to  take  rea- 
sonable means  to  alleviate  the  suffering  oc- 
casioned by  an  accident,  althaugh  xtp  to  that 
time  the  master  is  under  no  legal  duty  to 
respond  In  damages.  In  this  case  the  evi- 
dence tends  to  indicate  that  appellants  were 
culpably  negligent  In  falling  to  Instruct  re- 
spondent and  her  assistant  bow  to  properly 
loosen  the  whlpper,  and  In  flailing  to  ke^ 
on  hand  a  set  of  tools  for  that  purpose,  and 
although  there  is  evidence  tending  to  show 
that  respondent  assumed  the  risk  of  working 
with  her  assistant  under  those  conditions, 
thereby  relieving  appellants  from  the  conse- 
quences of  their  negligence,  yet  the  duty  re- 
mained with  them  to  use  all  reasonable  means 
to  provide  their  employes  with  reasonably 
safe  surroundings  and  means  of  accomplish- 
ing their  work,  and  take  all  reasonable  means 
to  prevent  further  Injury,  and  alleviate  the 
suffering  of  an  Injured  employ^  in  case  of 
an  accident 

The  trial  court,  In  laying  down  the  test 
by  which  appellants  were  to  be  Judged,  stated 
that  It  was  the  duty  of  appellants,  upon  dis- 
covering that  respondenf  ■  hand  was  caught 
in  the  rollers,  to  exercise  reasonable  care  to 
release  it,  such  care  as  men  of  ordinary 
prudence  exercise  under  similar  circumstan- 
ces. And,  further,  in  determining  that  ques- 
tion, the  Jury  should  consider  the  excitement, 
if  any,  attendant  upon  the  situation,  and  of 
the  circtunstances  in  the  case,  and  decide 
whether  or  not  Mr.  Carter  was  exercising 
reasonable  care  In  releasing  respondent's 
hand.  As  bearing  upon  the  question  of  the 
degree  of  care,  appellants  requested  the 
court  to  give  the  following  Instruction:  "If 
you  find  that  the  defendant  Carter  by  mis- 
take started  the  machine,  and  you  believe 
that  was  a  mistake  which  a  person  of  ordi- 
nary care  and  caution  would,  under  the  cir- 
cumstances of  excitement  attending  the  occa- 
sion, have  done,  or  have  been  likely  to  do, 
then  you  should  find  it  was  not  a  failure  on 
his  part  to  exercise  ordinary  care,  and  no 
recovery  on  that  account  can  be  had."  The 
court  was  of  opinion  in  granting  the  motion 
for  9.  new  trial  that  this  request  should  have 
been  given.  In  order  to  avoid  possible  con- 
fusion hereafter  we  may  say  that  the  request 
was  proper  as  bearing  upon  the  principal 
question,  whether  or  not  Mr.  Carter  was 
exercising  that  degree  of  care  which  prudent 
men  would  exercise  under  like  circumstan- 
ces. It  necessarily  follows  that  if  the  act 
which  be  performed  was  such  an  act  as 
would  have  been  performed  by  a  person  of 
ordinary  care  and  caution  under  such  cir- 
cumstances, then  It  meeta  the  test  of  ordl* 


nary  care.  A  person  Is  not  liable  for  a  mis- 
take in  Judgment  actuated  by  an  emergency 
and  under  excitement,  but  whether  or  not 
that  be  the  real  explanation  is  only  ascer- 
tained by  the  application  of  the  usoal  test 
viz.,  what  would  a  prudent  man  do  under 
similar  circumstances?  Bittner  r.  Ctosstown 
St  Ry.  Co.,  153  N.  Y.  7a  M  N.  B.  104^  eo 
Am.  St  Rep.  588. 
Order  affirmed. 


VANDERBURGH  ▼.  CITY  01*  MINNE- 
APOLIS et  aL 
(Supreme  Court  of  Minnesota.    June  IS^  1906.) 

1.  Eminent   Domain   —   Coupbnsatioi*    fok 
Damaoino  Pbopebty — Streets— Vacation. 

Plaintiff  owned  certain  lots  fronting  on 
First  street  In  the  city  of  Minneapolis.  The 
city,  by  action  of  its  council,  vacated  that  por- 
tion of  said  street  from  the  line  of  plaintiff's 
lota  to  the  right  of  way  and  depot  grounds  of 
defendant  railway  company,  thus  cutting  off 
plaintiff's  right  of  Ingress  and  egress  from  that 
direction  and  leaving  bis  property  fronting  on 
a  cul-de-sac  or  blind  alley.  Held,  that  by  tiie 
vacation  of  the  street  plaintiff  suffered  an  In- 
Jury  special  and  peculiar  to  his  property,  not 
common  to  the  public  at  large,  and  is  entitled 
to  compensation  under  the  provisions  of  our 
amended  Constitution  which  forbid  the  taking  or 
damaging  of  private  property  for  a  public  use 
without  compensation. 

2.  Save  —  Consbquertiai.  DAifAOES  —  Ne- 

CESSITT     OF    PBELMINABT    PAYMENT. 

The  street  was  not  vacated  immediately 
in  front  of  plaintiff's  lots,  but  from  a  line  there- 
of to  the  west.  No  property  was  actually  taken 
from  him.  The  damages  are  consequential,  and 
it  was  unnecessary,  as  a  condition  precedent  to 
the  right  on  the  part  of  the  city  to  vacate  the 
street,  that  the  damages  be  first  ascertained  and 
paid. 

3.  Sams— iJABiLiTT  of  Crrr. 

The  municipality  la  liable  in  an  action  for 
damages  in  such  cases,  and  the  constitutional 
rights  of  injured  parties  are  thus  fully  pro- 
tected. 

4.  Same. 

This  rule  does  not  apply  in  eases  where 
private  property  is  actually  taken  for  a  public 
use,  but  only  where  the  damages  occasioned  by 
the  act  of  tbs  public  authorities  ai«  merely  eon- 
sequential. 

6.  Same— LiABiLiTT  of  Stbket  Rah-wat  Com- 
pany. 

Complaint  held  to  state  a  cause  of  action 
against  defendant  city,  but  not  against  defend- 
ant railway  company. 
(Syllabus  by  the  Court) 

Appeal  from  District  CSourt.  Hennepin 
County;    Simpson,  Judge. 

Action  by  William  H.  Vanderburgh  against 
the  city  of  Minneapolis  and  another.  Judg- 
ment for  defendants.  From  an  order  denying 
a  motion  for  new  trial,  plaintiff  appeals.  Re- 
versed and  remanded. 

Wm.  H.  Vanderborgh,  In  pro  per.  Frank 
Healy,  for  respondent  city  of  Minneapolis. 
A.  G.  Briggs  and  R.  T.  McNamara,  for  re- 
spondent Chicago  Great  Western  Ry.  Oa 

BROWN,  J.  Action  to  recover  damages 
alleged  to  have  been  occasioned  to  plaintiff's 
property  by  the  vacation  of  certain  streets  In 
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the  clt7  of  Minneapolis.  The  coort  below 
sustained  a  general  demurrer  to  the  com- 
plaint, and  plaintiff  appealed. 

The  facts,  briefly  stated,  as  disclosed  by 
the  complaint,  are  as  follows:  Plaintiff  Is, 
and  for  a  number  of  years  has  been,  the 
owner  of  lots  6,  7,  and  8,  block  115,  dty  of 
Minneapolis,  fronting  198  feet  on  First  street 
and  165  feet  on  Thirteenth  Avenue  South. 
liOts  6,  7,  and  8  front  on  First  street,  and 
Thirteenth  avenue  extends  along  the  side 
of  lot  8.  In  October,  1903,  the  city  council 
of  Minneapolis,  at  the  request  of  defendant 
railway  company,  passed  and  adopted  a 
resolntion  vacating  a  portion  of  Twelfth  Ave- 
nue South  and  First  street  from  Twelfth 
avenue  up  to  a  line  with  plaintiffs  lots.  The 
vacated  portion  of  First  street  extends  from, 
plaintiffs  property  to  the  right  of  way  and 
depot  grounds  of  defendant  railway  com- 
pany, and  Twelfth  avenue,  a  portion  of  which 
was  vacated,  extends  along  the  west  side  of 
the  block  In  which  plaintiff's  property  is  lo- 
cated. First  street  was  not  vacated  imme- 
diately In  front  of  plaintiffs  lots,  but  up  to 
the  west  line  thereof  only,  thus  placing  them 
In  a  cul-de-sac,  fronting  on  a  blind  alley,  and 
preventing  access  thereto  from  the  direction 
of  the  vacated  street.  The  complaint  alleges 
that  plaintiffs  lots  are  valuable  for  business 
purposes,  and  that  by  reason  of  the  vacation 
of  the  streets  referred  to,  ingress  and  egress 
along  First  street  and  Twelfth  avenue  have 
been  permanently  obstructed  to  the  damage 
of  his  property  in  the  sum  of  $20,000;  that 
since  the  vacation  of  the  streets  the  railway 
company  entered  upon,  leveled,  and  graded  the 
same,  and  now  treats  the  vacated  portions 
as  Its  property;  that  the  dty  has  surrender- 
ed control  and  possession,  and  has  ceased  to 
Bprlnkle  the  same. 

Three  principal  questions  are  presented  by 
tbe  demurrer:  (1)  Whether  plaintiff,  as  re- 
spects the  property  here  involved,  has  suf- 
fered injury  and  damage  by  the  vacation  of 
the  streets  different  in  kind  from  that  suf- 
fered by  the  general  public,  and  is  entitled 
to  compensation  under  tbe  provisions  of  the 
Constitution  of  the  state  which  forbid  the 
taking  or  damaging  of  private  property  for 
public  use  without  compensation  being  first 
paid  or  secured.  (2)  Whether  In  view  of  the 
fact  that  compensation  was  not  made  by  the 
city  at  the  time  the  council  adopted  the  reso- 
Intlon  vacating  the  streets,  its  action  In  va- 
cating the  same  is  valid.  (3)  Whether  tbe 
Tacatlon  of  the  streets  was  a  taking  or  dam- 
aging of  plaintiffs  private  property  for  a  pub- 
lic  use. 

1.  The  first  question  presented  for  con- 
rtderatlon  Is  whether  the  vacation  of  the 
streets  referred  to  constitutes  an  injury  and 
damage  to  plaintiff,  distinct  from  the  general 
public,  entitling  him  to  compensation  under 
tbe  provisions  of  the  Constitution  that  pri- 
vate property  where  taken  for  a  public  use 
shall  be  paid  for.  Originally  our  Constitu- 
tion (article  10,  i  4)  provided  that  private 
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property  should  not  be  "taken  for  public  use 
without  compensation"  first  being  paid  or 
secured  to  the  owner.  It  was  subsequently 
amended,  and  now  provides  that  private  prop 
erty  shall  not  be  taken  or  "damaged"  with- 
out compensation,  and  the  question  presented 
is  whether  plaintiff  has  been  damaged  by 
the  act  of  the  city  within  the  meaning  of  the 
Constitution.  This  question  has  been  be- 
fore many  of  tbe  courts  In  other  states,  hav- 
ing constitutional  provisions  similar  to  our 
own,  and  the  general  trend  of  the  decisions 
is  that  for  the  vacation  of  a  public  street 
under  circumstances  like  those  disclosed  in 
this  case,  the  property  owner  is  entitled  to 
compensation.  In  the  case  of  In  re  Melon 
St,  182  Pa.  397,  38  Atl.  482,  38  L.  R.  A.  275, 
a  case  substantially  like  that  at  bar,  the  court, 
in  the  course  of  the  opinion,  said  that  for 
loss  or  Inconvenience  caused  by  the  vaca- 
tion of  a  street  which  those  who  own  prop- 
erty thereon  share  In  common  with  the  com- 
munity at  large  there  can  be  no  recovery; 
but  the  owners  of  property  which  has  de- 
preciated in  value  by  reason  of  the  closing 
of  a  street  sustain  an  injury  to  their  rights 
which  Is  different  in  kind  from  the  Injury 
sustained  by  those  who  use  the  street  {6i 
travel  only.  The  Injury  In  such  case  is  not 
of  the  same  kind,  differing  in  degree  only, 
but  is  an  additional  Injury  caused  by  tbe  Im- 
pairment of  an  entirely  distinct  right,  the 
right  of  Ingress  and  egress.  A  property  own- 
er's special  right  in  such  cases  is  not  limited 
to  the  part  of  the  street  on  which  his  prop- 
erty abuts;,  his  right  In  this  respect  Is  the 
right  of  access  In  any  direction  which  the 
street  permits,  and  as  affecting  the  same,  no 
distinction  can  be  drawn  between  a  partial 
and  a  total  destruction.  The  impairment  of 
the  right  Is  a  legal  Injury,  differing  in  degree 
only  from  its  total  destruction.  In  Railway 
Co.  V.  Eberle.  110  Ind.  542,  11  N.  E.  467, 
59  Am.  Rep.  223,  the  court  said:  "The  inter- 
est In  the  street  which  is  peculiar  and  person- 
al to  the  abutting  lot  owner,  and  which  Is 
distinct  and  different  from  that  of  the  gener- 
al public,  Is  the  right  to  have  free  access  to 
his  lot  and  buildings,  substantially  in  the 
manner  he  would  have  enjoyed  the  right  in 
case  there  had  been  no  Interference  with  the 
street"  In  BIgelow  v.  Ballerlno,  111  Oal. 
559,  44  Pac.  307,  the  court  said:  "That  the 
ovraer  of  property  abutting  on  a  public  street 
has  an  easement  in  the  street  distinct  from 
the  public  right  of  way,  which  easement  is 
property,  and  for  an  Injury  to  this  easement, 
the  owner  Is  entitled  to  compensation,  under 
the  constitutional  guaranty  that  private  prop- 
erty shall  not  be  taken  or  damaged  for 
public  use  without  due  compensation."  The 
same  doctrine  was  applied  In  City  of  Denver 
V.  Bayer,  7  Colo.  113,  2  Pac.  6;  Village  v. 
Clifford,  201-  111.  475.  60  N.  E.  384;  City  v. 
Burcky,  168  111.  108,  42  N.  E.  178,  29  L.  R.  A. 
568,  49  Am.  St  Rep.  142;  Mellor  v.  City  of 
Philadelphia,  160  Pa.  614,  28  AO.  991;  Gar- 
gan  V.  Railway  Co.,  80  Ky.  212,  12  S.  W. 
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260,  6  I*.  B.  A.  840;  Jsbnaton  t.  Old  Colony 
By.  Co.,  IS  R.  I.  042,  29  Atl.  594,  4»  Am.  St 
Rep.  800;  Railway  Co.  t.  Stanley,  10  Ind. 
App.  421,  87  N.  E.  288,  38  N.  E.  421;  Indian- 
apolis T.  Kingsbury,  101  Ind.  212,  51  Am. 
Rep.  749;  Griffin  t.  Railway  Co.,  41  La. 
Ann.  808,  6  South.  624. 

Analogous  cases  in  this  court  sustain  plaln- 
tUTs  right  to  compensation.  It  was  held  in 
Adams  T.  Railway  Co.,  39  Minn.  286,  39  N.  W. 
629,  1  Ia  R.  A.  493,  12  Am.  St  Rep.  644, 
that  the  owner  of  a  lot  abutting  on  a  public 
street  has,  as  an  appurtenance  to  the  lot 
and  independent  of  his  ownership  of  the  fee 
of  the  street  an  easement  in  the  street  to  the 
full  width  thereof,  which  easement  is  sub- 
ordinate only  to  the  public  right  and  that 
any  act  of  the  public  authorities  which  ma- 
terially deprives  him  or  materially  interferes 
with  the  enjoyment  of  his  easement  Is  a 
taking  of  private  property  within  the  mean- 
ing of  the  Constitution.  The  doctrine  of  that 
case  was  reaffirmed  In  IJamm  v.  Railway  Co., 
4S  Minn.  71, 47  M.  W.  455. 10  L.  R.  A  268.  la 
the  case  of  Aldrlcb  t.  Wetmore,  52  Minn.  164, 
53  N.  W.  1072,  the  court  held  that  to  entlUe 
a  party  to  maintain  a  private  action  for 
the  obstruction  of  a  public  street.  It  was 
unnecessary  for  him  to  show  that  he  was  cut 
off  from  all  access  to  bis  property;  that  It 
was  the  nature  of  the  right  affected,  and  not 
the  number  who  suffered  from,  the  wrongful 
obstruction  In  the  street  which  determines 
the  question  whether  an  action  for  damages 
will  lie.  In  that  case  It  appeared  that 
plaintiff  carried  on  the  business  of  a  barber 
on  the  ground  floor  at  105  Second  Street 
South,  Minneapolis,  living  with  his  family 
on  the  second  floor  of  the  building.  Defend- 
ant owned  a  lot  adjoining  the  property  ao 
occupied  by  plaintiff,  and  at  the  time  com- 
plained of  In  the  action  took  up  the  sidewalk 
in  front  of  his  lot  and  made  excavations 
thereunder,  disposing  of  the  earth  In  the 
street  in  front  of  his  and  plaintiff's  property, 
whereby  the  street  was  obstructed,  and  travel 
prevented.  The  court  held,  after  reviewing 
the  authorities,  that  though  the  obstruction 
caused  by  the  act  of  defendant  amounted  to 
a  public  nuisance,  plaintiff  was  specially  in- 
jured, distinct  from  the  public,  and  had  the 
right  of  action  against  bim  for  damages. 
In  the  case  of  Wilder  v.  De  Cou,  26  Minn. 
10,  1  N.  W.  48,  a  case  somewhat  similar  to 
the  one  just  cited.  It  was  held  that  If  the 
owner  of  a  town  lot  suffers  damages  peculiar 
to  himself  by  the  obstruction  of  a  public 
street  In  front  of  his  premises,  he  can  maintain 
&n  action  to  remove  or  prevent  the  same,  al- 
though it  amounts  to  a  public  nuisance.  In 
Vtebahn  v.  Board  of  County  Com'rs  (Minn.)  104 
N.  W.  1089,  we  sustained  the  right  of  a  per- 
son operating  a  steamboat  on  the  Mississippi 
river  to  maintain  an  action  against  the  coun- 
ty for  damages  for  the  interruption  of  his 
business  by  the  wrongful  and  unlawful  con- 
struction of  a  bridge  across  the  river;  that 
hlB  taijury  was  distinct  from  that  suffered 


by  the  public  at  large.  While  the  Minnesota 
cases  referred  to  are  not  strictly  in  point  ia 
their  facts,  the  principle  there  applied  Is 
pertinent  to  the  facts  here  before  us.  In  the 
case  at  bar,  though  the  street  was  not  vacated 
Immediately  In  front  of  plaintiff's  lots,  it 
was  wholly  vacated  from  the  line  thereof  In 
one  direction,  so  that  access  to  bis  property 
from  that  portion  of  the  street  Is  entirely 
cut  off,  and  his  right  of  ingress  and  egress 
from  that  direction  Is  permanently  taken 
away.  Within  the  authorities  cited,  he  has 
suffered  an  injury  not  common  to  the  public 
at  large,  and  is  entitled  to  compensation. 

2.  The  learned  court  below  adopted  this 
view  of  the  law,  but  held  further  that  the 
action  of  the  city  council  in  attempting  to 
vacate  the  street  in  question  was  a  nullity, 
because  no  compensation  was  previously,  or 
at  all,  paid  or  secured  to  plaintiff  for  the 
injury  resulting  therefrom.  There  la  much 
force  In  this  position,  for  It  is  the  generally 
acc^ted  doctrine  of  all  the  courts  that 
under  constitutional  provisions  like  ours, 
where  private  property  is  taken  for  a  public 
use,  payment  of  compensation  is  a  condition 
precedent  to  the  validity  of  the  act  of  ex- 
propriation. 15  Cyc.  779.  But  the  conrtB 
have  excepted  from  this  general  rule  cases  of 
the  character  of  that  here  under  considera- 
tion. If  we  were  to  follow  the  general  rule 
on  the  subject,  and  hold  that  because  plain- 
tiff's damages  were  not  previously  ascer- 
tained and  paid,  the  action  of  the  council  in 
vacating  the  streets  was  void,  it  might  cause 
much  litigation  and  confusion  In  the  cities 
and  other  munclpalities  of  the  state.  No 
doubt  many  streets  and  alleys  have  hereto- 
fore been  vacated  under  circumstances  pre- 
cisely like  those  shown  In  this  case,  no  com- 
pensation by  way  of  damages  having  been 
ascertained  or  paid.  For  this,  and  the  fur- 
ther reason  that  the  exception  to  the  general 
rule,  though  perhaps  not  logical,  is  reasonable 
and  snfflcientiy  protects  all  persons  claiming 
damages,  we  feel  constrained  to  adopt  it  as 
the  law  of  this  state,  and  thus  obviate  pos- 
sible difflculties  in  other  like  cases.  The 
damages  for  injuries  of  this  nature,  where 
no  property  is  actually  taken,  are  conse- 
quential, not  direct ;  no  person  is  actually  de- 
prived or  dispossessed  of  his  property,  and 
the  authorities  hold  that  prepayment  is  un- 
necessary. The  damages  in  such  cases  may 
be  recovered  against  the  municipality.  Dick- 
erman  v.  Duluth,  88  Minn.  288,  92  N.  W.  Ilia 
That  remedy  is  adequate  and  sufficiently  pro- 
tects all  constitutional  rights.  Of  course, 
this  rule  would  not  obtain  in  any  case  where 
the  property  owner  Is  actually  dispossessed 
or  deprived  of  his  property.  In  the  case  of 
Clemens  v.  Insurance  Co.,  184  Mo.  65,  82  S. 
W.  1,  67  L.  R.  A.  362,  105  Am.  St  Rep.  526, 
the  Supreme  Court  of  that  state,  having  a 
constitutional  provision  similar  to  ours,  after 
an  extended  review  of  the  authorities  on 
the  subject,  held  that  the  payment  of  conse 
quentlal  damages  of  the  nature  of  those  here 
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complained  of  Is  not  ft  condition  precedent 
to  the  right  to  vacate  a  public  street  The 
court  in  that  case  said:  "In  our  opinion  the 
Colorado,  Illinois  and  West  Virginia  and 
Louisiana  courts  correctly  construe  section 
21  of  article  2  of  our  Constitution,  which  Is 
found  In  the  Constitutions  of  those  states  In 
practically  the  same  words  as  ours,  and  In 
holding  tliat  where  the  property  of  the  citizen 
Is  not  taken  and  his  proprietary  rights  not 
disturbed,  but  the  damage  to  his  property 
Is  purely  consequential,  be  Is  not  entitled  to 
have  the  same  ascertained  and  paid  before 
the  proposed  public  worli  Is  done,  and  la  not 
entitled  to  have  the  work  done  In  pursuance 
of  valid  legislative  and  municipal  authority 
enjoined  until  his  damages  are  ascertained 
and  paid,  but  that  his  remedy  is  one  at  law 
for  damages."  In  Parker  v.  Catholic  Bishop, 
146  111.  158,  84  N.  B.  478,  the  court  held 
that  where  no  part  of  the  land  or  property 
of  the  complaining  owner  Is  physically  taken 
for,  or  in  making,  the  proposed  public  im- 
provement, and  the  damages  claimed  to  re- 
sult are  consequential  only,  the  provisions  of 
the  Constitution  relating  to  eminent  domain 
do  not  require  the  ascertainment  or  payment 
of  the  same  as  a  condition  precedent  to  the 
exercise  of  the  right  or  power.  Other  Illinois 
cases  lay  down  the  same  rule.  See,  also, 
Mellor  V.  City  of  Philadelphia,  100  Pa.  614^ 
28  Atl.  901;  In  re  Melon  St,  182  Pa.  387, 
38  Atl.  482,  38  L.  R.  A.  275;  Chicago  v. 
Baker,  86  Fed.  753,  80  C.  O.  A.  864;  Morris 
V.  Philadelphia,  199  Pa.  857,  49  Atl.  70; 
Spencer  v.  Railway  Co.,  23  W.  Va.  406. 

The  rule  has  its  foundation  In  the  difficulty 
and  uncertainty  in  determining  In  advance 
the  precise  damages  suffered  by  property  own- 
ers in  such  cases.  The  injury  being  purely 
consequential,  the  real  damage  can,  in  many 
instances,  be  ascertained  only  from  a  knowl- 
edge of  conditions  arising  subsequent  to  and 
In  consequoice  of  the  vacation  of  the  street; 
as,  for  instance,  the  particular  use  to  which 
the  same  may  be  put  Hence,  for  reasons  of 
greater  certainty,  and  because  no  one  Is  ac- 
tually dispossessed  of  his  property,  the  rule 
is  created  for  this  class  of  cases.  We  ac- 
cordingly hold  that  Inasmuch  as  no  property 
of  plaintiff's  was  actually  taken,  and  his 
damages  are  consequential  only,  It  was  not 
necessary  as  a  condition  to  the  right  of  the 
city  to  vacate  the  streets  that  the  damages  be 
first  ascertained  and  paid.  In  some  of  the 
states  whose  decisions  we  have  referred  to 
express  statutory  provisions  require  the  pay- 
ment of  damages  in  such  cases.  But  in  view 
of  the  fact  that  the  municipality  is  liable 
therefor  at  the  suit  of  the  Injured  party,  ex- 
press legislative  command  in  that  respect 
la  unnecessary.  The  Constitution  creates 
the  right  to  redress,  and  the  right  thus  given 
can  neither  be  enlarged  nor  diminished  by 
legislation.  Since  the  property  of  the  munic- 
ipality Is  a  fund  to  which  the  injured  party 
may  resort  by  appropriate  action  In  the 
courts,  means  for  ascertaining  and  enforcing 


payment  of  compensation  are  sufDciently  pro- 
vided. 

8.  It  iB  also  insisted  that  tlie  vacation  of 
the  streets  was  not  a  taking  or  damaging  of 
private  property  for  a  public  use;  that  it 
amounted  to  nothing  more  nor  less  than  a 
surrender  of  property  theretofore  devoted 
to  a  public  use  to  the  private  owner,  and  is 
In  no  proper  sense  a  taking  or  damaging  for 
a  public  use.  The  matter  of  laying  out  or  va- 
cating streets  and  highways  is  legislative, 
and  the  courts  will  presume  that  proceedings 
In  that  behalf  were  intended  by  the  legisla- 
tive t>ody  for  the  public  welfare ;  that  public 
Interests  would  In  its  Judgment  be  promoted 
thereby.  And  It  cannot  be  doubted  that 
where  private  rights  are  invaded  by  legisla- 
tive authority  in  the  interests  of  the  general 
public,  there  Is  a  taking  or  damaging  for 
public  use,  within  the  meaning  of  the  Consti- 
tution, entitling  the  injured  party  to  compen- 
satlon,  except  perhaps  in  cases  where  an  ex- 
ercise of  the  police  power  is  involved. 

Our  conclusions  are  that  the  complaint 
states  a  cause  of  action  against  the  city  for 
damages.  In  the  proceedings  resulting  In  the 
vacation  of  the  streets,  the  city  was  the  act- 
ing party.  Solely  in  consequence  of  the  act 
of  Its  council,  the  Injury  to  plaintifTs  prop- 
erty was  inflicted,  and  the  court  below  erred 
in  sustaining  Its  demurrer  to  the  complaint 
But  a  cause  of  action  is  not  stated  against 
the  railway  company.  While  the  complaint 
alleges  that  the  railway  company  subse- 
quent to  the  vacation  entered  upon  and  took 
possession  of  the  street,  there  are  no  allega- 
tions that  its  possession  is  exclusive,  or 
that  It  has  In  any  way  prevented  or  obstruct- 
ed plaintiff  in  the  free  use  of  the  same.  For 
aught  that  appears  from  the  complaint  the 
streets  are  still  In  the  condition  they  were 
In  before  the  council  vacated  them.  It  is  not 
alleged  that  the  company  has  taken  any  ac- 
tion or  steps  for  the  purpose  of  devoting  the 
streets  exclusively  to  its  use  and  purposes. 
No  wrong  is  therefore  shown  against  the 
railway  company,  and  it  Is  not  liable. 

The  order  appealed  from  is  reversed,  so 
far  as  the  city  is  concerned,  and  afflrmed  as 
to  the  railway  company. 


WELSUND  ▼.  SCHUELLBR. 
(Supreme  Court  of  Minnesota.    July  18,  190C.) 

1.  Seduction— RiaHT  of  Action. 

Except  where  there  are  confidential  re- 
lations or  peculiar  circumstances,  no  right  of 
action  exists  in  this  state  by  a  woman  for  se- 
duction against  the  offender. 

[Ed.   Note.— For.  cases  In  point,  see  vol.  43, 
Cent  Dig.  Seduction,  {  a] 

2.  Saub. 

The  facts  pleaded  do  not  come  within  the 
exception,    and    the   complaint   does   not   state 
a  cause  of  action. 
(Syllaboa  by  the  Court) 

Appeal  from  District  Court.  Wnseca  Coun- 
ty; Tbomaa  S.  Buckham,  Judge. 
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Action  by  Anna  Welsund  against  Adolph 
Scbneller.  Demurrer  to  the  complaint  sob- 
falned,  and  plaintiff  appeals.    Affinned. 

Jobn  Moonan,  for  appellant  P.  McGovem, 
for  respondent 

LEWIS,  J.  Action  to  recover  damages  for 
seduction  based  upon  the  following  facts: 
Plaintiff  was  16  years  of  age,  could  not 
speak  English,  without  relatives  In  this  coun- 
try except  an  uncle,  dependent  upon  her 
own  labor  for  support,  uneducated  and  Inex- 
perienced. While  employed  as  a  servant  In 
the  family  of  defendant's  father,  she  was 
seduced  by  defendant,  who  obtained  her  con- 
sent by  assurances  of  love  and  caressing,  and 
by  inducing  her  to  believe  she  would  lose  her 
place  of  employment  If  she  did  not  submit 
The  relation  continued  about  two  months, 
when  the  defendant  absconded,  and  did  not 
return  to  the  state  until  five  years  after  her 
child  was  bom.  Demurrer  sustained  by  the 
trial  court,  upon  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

No  right  of  action  existed  at  common  law 
in  favor  of  a  woman  against  her  seducer. 
The  right  to  recover  damages  for  seduction 
Is  at  common  law  limited  to  the  father  or 
any  one  standing  In  loco  j)arentls.  Although 
damages  were  not  limited  to  the  loss  of  serv- 
ices, yet  the  action  was  based  upon  the  re- 
lation of  master  and  servant  Some  states, 
Including  our  own,  have  modified  the  com- 
mon law  permitting  the  action  to  be  main- 
tained by  the  parent  or  guardian,  even  though 
the  daughter  or  ward  is  not  living  with 
or  In  the  service  of  the  plaintiff,  and  al- 
though there  Is  no  loss  of  service.  And  In 
a  few  states  the  right  of  action  is  conferred 
upon  the  female  seduced,  notably  Indiana, 
Iowa,  and  Oregon.  Even  In  those  states  the 
courts  have  sharply  drawn  the  distinction 
between  real  seduction  and  acquiescence, 
holding  that  no  cause  of  action  existed  If  it 
was  shown  to  be  a  voluntary  act  Consent 
must  be  procured  by  some  trick  or  artifice 
other  than  mere  solicitation.  Brown  t. 
Klngsley,  38  Iowa,  220.  The  statute  only 
applies  where  the  defendant  has  been  main- 
ly Instrumental  Ifi  occasioning  the  wrong. 
Breon  v.  Henkle,  14  Or.  494,  13  Pap.  289. 
However,  in  the  absence  of  any  modification 
of  the  common  law,  the  action  will  lie  where 
the  defendant  fraudulently  acquired  posses- 
sion of  his  victim  by  taking  her  Into  his  fam- 
ily as  a  ward.  Smith  v.  Richards,  29  Conn. 
232.  The  people  of  this  state  have  seen  fit 
to  acquiesce  In  the  common  law,  except  as 
stated.  It  would  be  debatdble  whether  the 
facts  alleged  In  the  complaint  now  l>efore  us 
are  sufficient  even  with  the  statutory  modi- 
fication above  noted,  and  certainly  they  do 
not  constitute  snch  exceptional  circumstan- 
ces as  to  bring  the  case  within  Smith  v.  Rich- 
ards. As  the  law  is,  no  cause  of  action  is 
stated,  and  whether  it  Is  wise  to  change  it 


calls  for  no  opinion  on  onr  part    That  Is  a 
question   concerning  which   there   Is  a  di- 
versity of  opinion  and  can  only  be  determbied 
by  the  legislative  power. 
Order  affirmed. 


GARLAND  T.   KEELEB. 

(Supreme  Court  of   North   Dakota.    Jnne  21, 
1906.) 

1.  Tbiai.  —  Waives    of    Bbbob  —  Dibectiko 
Verdict. 

Error  in  denying  a  motion  to  direct  a  yet- 
diet  is  waived,  unless  the  motion  is  renewed 
after  the  taking  of  evidence  is  closed. 

[Ed.  Note. — For  cases  in  point,  see  vol  46, 
Cent.  Dig.  Trial,  |  083.] 

2.  Sale— What  CoRSTirtnss. 

Where  a  machine  is  taken  on  trial,  to  be 
paid  for  if  it  does  work  satisfactory  to  the 
purchaser,  there  is  no  sale  if  the  purchaser  is 
m  fact  not  satisfied  with  the  work  done  by  the 
machine,  although  It  does  work  that  other  per- 
sons might  deem  satisfactory. 

[Ed.  Note. — For  cases  in  point,  see  voL  43, 
Cent  Dig.  Sales,  {  790.] 

&  Saub— Satisfaction  ot  Pubchabeb. 

In  snch  cases  the  purchaser  must  be  dis- 
satisfied in  good  faith,  and  not  pretend  to  be 
so  on  selfish  or  dishonest  grounds. 
(Syilabns  by  the  Court,) 

Appeal  from  District  Court  Foster  County; 
B.  T.  Burke,  Judge. 

Action  by  Preston  Garland  against  F.  B. 
Keeler.  Judgment  for  plaintiff.  Defendant 
appeals.     Reversed  and  r^nanded. 

T.  F.  McCne,  for  appellant  J.  W.  White 
and  O.  B.  Craven,  for  respondent 

MORGAN,  a  J.  Plaintiff  sues  fOr  the  pQ^ 
chase  price  of  a  King  harvesting  machine, 
alleged  to  have  been  sold  and  delivered  to  the 
defendant  The  machine  was  sold  by  the 
plaintiff  as  agent  for  the  Acme  Machine  Com- 
pany. The  answer  denies  that  the  harvester 
was  sold  to  him,  and  alleges  that  It  was  de- 
livered to  him  for  trial,  and  If  It  worked  to 
his  entire  satisfaction  that  he  was  to  pay 
$200  for  it  and  if  It  failed  to  work  to  bis  en- 
tire satisfaction  that  he  was  not  to  receive 
It  but  was  to  return  It  He  alleges  that  It 
failed  to  work  satisfactorily  and  that  he  re- 
turned it  to  plaintiff.  A  trial  to  a  Jury  re- 
sulted in  a  verdict  for  the  plaintiff  for  the 
full  amount  claimed.  Defendant  moved  for  a 
new  trial  upon  a  settled  statement  of  the  case, 
and  the  motion  was  denied.  Judgment  was 
entered  on  the  verdict  and  defendant  has  ap- 
pealed from  the  same  and  from  the  order 
denying  the  motion  for  a  new  trial. 

The  specifications  refer  to  alleged  errors  Ui 
the  admission  and  exclusion  of  testimony 
and  the  instructions  given  to  the  jury.  De- 
fendant also  made  a  motion  for  a  directed  ver- 
dict at  the  close  of  plaintiff's  case,  and  the 
overruling  of  the  same  is  assigned  as  error. 
The  motion  was  not  renewed  when  the  tak- 
ing of  testimony  closed.  Hence  the  right  to 
claim  error  in  denying  the  motion  was  walv- 
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ed.  The  Issnes  under  the  pleadings  are 
whether  there  was  a  sale  of  the  machine,  and 
whether  the  machine  was  taken  on  trial  and 
failed  to  work  satisfactorily  to  the  defendant 
There  Is  no  contention  that  there  was  an 
express  warranty  of  the  quality  of  the  ma- 
chine or  that  it  would  do  good  work.  It 
to  claimed  In  this  court  by  the  defendant 
that,  if  the  evidence  shows  a  sale,  the  law 
implies  that  there  was  a  warranty  that  the 
machine  was  fit  for  the  purposes  for  which  it 
was  intended,  and  that  the  defendant  is  not 
entitled  to  avail  himself  of  the  implied  war- 
ranty. No  such  contention  was  brought  to 
the  attention  of  the  trial  court  in  any  way 
whatever.  It  la  too  late  to  raise  the  question 
for  the  first  time  on  appeal,  even  If  conceded 
to  liave  any  merit  Whether  the  contract 
was  one  of  sale  or  a  contract  for  sale  after 
trial  with  the  privilege  of  returning  the  ma- 
chine if  it  did  not  work  satisfactorily,  was 
a  matter  of  dispute.  The  evidence  Is  ample 
to  sustain  the  plaintifTs  contention  that  the 
machine  was  unconditionally  sold  to  the  de- 
fendant Hence,  the  verdict  cannot  l>e  dis- 
turbed on  the  ground  that  It  Is  not  sustained 
by  the  evidence  on  that  issue. 

The  following  instruction  was  excepted  to: 
"If  you  find  that  he  [defendant]  made  some 
agreement  not  amounting  to  a  sale,  and  yet 
looked  to  a  sale  In  the  event  that  the  ma- 
chine should  prove  satisfactory  to  a  reason- 
able man,  then  you  will  decide  whether  or 
not  this  machine  from  the  evidence,  was  such 
a  machine  as  would  satisfy  an  ordinary 
man."  As  stated  before,  the  defendant  al> 
leged  that  the  machine  was  taken  on  trial, 
and  if  it  did  not  work  to  his  entire  satis- 
faction, that  no  purchase  was  to  be  made,  and 
the  machine  was  to  be  returned.  The  defend- 
ant testified  that:  "I  told  him  (the  ag«it) 
that  I  knew  nothing  of  this  machine,  and  I 
would  not  buy  one  of  them  under  any  con- 
sideration, without  taking  them  on  trial  and 
my  approval.  Mr.  Boiler  then  told  me  I 
could  have  one  on  trial  any  length  of  time  I 
wished  until  I  became  satisfied  that  it  did 
better  work  than  any  similar  machine  I  could 
boy.  I  told  him  that  was  fair  enough,  and  If 
the  machine  proved  satisfactory  to  me  I 
would  come  to  town,  and  buy  it  and  pay  $200 
cash.  He  told  me  I  could  take  the  machine." 
In  view  of  this  testimony,  it  Is  our  opinion 
that  the  jury  should  have  been  instructed  up- 
on the  defendant's  theory  of  the  agreement 
Under  the  defendant's  evidence,  the  machine 
was  taken  on  trial  and  if  It  failed  to  work 
satisfactorily  to  him  there  was  no  sale.  Par- 
ties have  the  undoubted  right  to  make  their 
own  contracts,  and  their  rights  are  to  be  de- 
termined under  their  contracts  as  actually 
made.  Courts  have  no  right  to  add  condi- 
tions to  the  contracts  made.  Defendant  had 
the  right  to  return  this  machine  If  it  did  not 
work  to  hto  satisfaction.  That  does  not 
mean  that  the  defendant  must  be  satisfied  if 
an  ordinary  man  would  be  satisfied  with  the 
machine.    To  so  Instruct  the  Jury  was  er- 


roneous and  prejudicial,  as  they  may  have 
found  for  the  plaintlflF  because  they  found 
that  the  machine  did  work  that  would  have 
been  satlsfactoiy  to  a  reasonable  or  ordinary 
man.  The  contract  under  defendant's  theory 
was  not  that  be  would  buy  the  machine  if, 
after  trial,  it  did  work  that  would  be  satis- 
factory to  a  reasonable  or  ordinary  person. 
The  work  was  to  be  satisfactory  to  him. 
Meechem  on  Sales,  (  665,  lays  down  the  rule 
as  follows :  "In  such  cases,  if  the  vendee  is, 
in  fact  not  satisfied,  there  is  no  sale.  It  is 
not  enough  that  he  ought  to  be  satisfied,  or 
that  the  article  would  be  satisfactory  to  a 
reasonable  man,  or  that  the  court  or  Jury 
shall  deem  the  article  satisfactory.  The  con- 
tract is  that  the  article  shall  be  satisfactory 
to  the  vendee  himself,  and  not  to  some  one 
else."  In  Machine  Co.  v.  Okerstrom,  114 
Iowa,  260,  86  N.  W.  284,  it  was  said:  "In 
such  a  case,  he  is  the  sole.  Judge  whether  the 
article  is  satisfactory  or  not  snd  if  he  is 
not  satisfied,  he  Is  not  bound  to  accept  the 
article,  although  as  a  matter  of  fact  be  ought 
to  have  been  satisfied  therewith."  See,  also. 
Exhaust  Ventilator  Co.  v.  0.,  M.  &  St  P. 
By.  Co.,  66  Wis.  218,  28  N.  W.  343,  67  Am. 
Bep.  257:  Parr  v.  Northern  Bl.  Mfg.  Co.,  117 
Wis.  278,  93  N.  W.  1099;  Haney-Campbell  Co. 
V.  Preston  Creamery  Ass'n,  119  Iowa,  188, 
93  N.  W.  297;  Pierce  v.  Cooley,  56  Mich.  552, 
23  N.  W.  310;  Howard  v.  Smedley,  140  Pa. 
81,  21  Atl.  253;  Silsby  Mfg.  Co.  v.  Town  of 
Chico  (C.  C.)  24  Fed.  893;  Mfg.  Co.  v.  Brush, 
43  Vt  528;  Baltimore  &  Ohio  Ry.  Co.  v.  Bry-- 
don,  65  Md.  198,  611,  3  Atl.  306,  9  Atl.  126, 
57  Am.  Bep.  318;  Brown  v.  Foster,  113  Mass. 
.136,  18  Am.  Bep.  463.  It  is  not  to  be  under- 
stood that  a  person  having  an  option  under 
such  a  contract  may  pretend  that  he  Is  not 
satisfied  when  in  fact  he  is  satisfied.  In  oth- 
er words,  the  party  must  tte  actually  and  in 
good  faith  dissatisfied.  It  is  the  fact  of  act- 
ual dissatisfaction  that  relieves  him  from 
paying  for  the  article,  and  not  the  fact  that 
he  says  that  he  is  dissatisfied.  He  must  act 
honestly,  and  not  pretend  to  be  dissatisfied 
from  selfish  or  other  unworthy  motives. 

The  Judgment  to  reversed,  a  new  trial 
granted,  and  the  cause  remanded  for  farther 
proceedings.    All  concur. 


STATU  V.  FISK. 

(Supreme  Court  of  North  Dakota.    June  29 
1906.) 

1.  Irfahts— Oapacitt  to  Commit  Cbiue. 

Under  the  statutes  of  this  state  (section 
8644,  Bev.  Codes  1905 :  section  6814,  Bev.  Codes 
1899),  a  child  under  7  years  of  age  is  legally 
inconii>etent  to  commit  a  crime.  Between  the 
ages  of  7  and  14  they  are  presumed  to  be  incom- 
petent but  the  presumption  is  not  conclusive. 
To  overcome  the  preaamption  of  incompetency, 
the  burden  is  upon  the  state  to  show  by  clear 
proof  that  the  defendant  imew  the  wrongful- 
ness of  the  act  when  he  committed  it 

[Ed.  Note. — For  cases  in  point,  see  roL  27, 
Cent.  Dig.  Infants,  U  171-173.J 
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2.  Bapk— Oapaoitt  to  Commit— Infancy. 

There  U  a  presumption  that  a  child  nn- 
der  14  ia  not  physically  capable  of  consiuoinat- 
ing  the  crime  of  rape,  and  by  statute,  a  person 
of  that  a^e  cannot  be  convicted  of  the  offense 
"unless  his  physical  ability  to  accomplish  pene- 
tration is  proved  as  an  Independent  fact,  and 
beyond  a  reasonable  doubt."  Section  88U1,  Rev. 
Codes  1005;  section  7157,  Rev.  Codes  1899. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Rape,  |  46.] 

3.  SAMK— BUBDEN  OF  PbOOF. 

In  prosecution  of  persons  between  the  ages 
of  7  and  14,  for  rape  or  an  attempt  to  commit 
rape,  the  burden  is  upon  the  state  to  show  the 
mental  and  physical  competency  of  the  defend- 
ant. In  the  absence  of  such  proof,  the  presump- 
tion of  incompetency  must  prevail. 

[Ed.  Note. — For  cases  In  point,  see  v«I.  42, 
Cent  Dig.   Rape,   {{  40,  47.] 

4.  Sams— ATTEMPTft— EviDBNOK. 

When  the  record  fails  to  show  that  a  child 
under  14  years  of  age,  who  is  charged  with  as- 
sault with  intent  to  commit  rai>e  had  the  phys- 
ical capacity  to  consummate  the  offense,  a 
conviction  for  the  attempt  cannot  be  had.  The 
legal  incompetency  in  such  a  case  extend*  both 
to  the  act  and  the  attempt. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Rape,  |  16.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Coart,  Ranaom  Cotm- 
ty;  Frank  P.  Allen,  Judge. 

Walter  Flak  was  Indicted  for  assault 
Verdict  of  not  guilty,  and  the  state  appeals. 
Affirmed. 

C.  N.  .  Frlch,  Atty.  Qen.,  and  Alfred  M. 
Kvello,  State's  Atty.,  for  the  State.  T.  A. 
Curtis  and  F.  S.  Thomas,  for  respondent 

YOUNG,  J,  An  Information  was  filed  by 
the  state's  attorney  of  Ransom  county,  char- 
ging the  defendant  with  the  crime  of  as- 
sault with  Intent  to  commit  rape.  The  testi- 
mony disclosed  that  the  prosecutrix  was  a 
married  woman  20  years  of  age,  who  had 
been  married  at  the  age  of  16  and  was  the 
mother  of  two  diildren,  and  that  the  defend- 
ant at  the  date  of  the  alleged  attempt  was 
under  14  years  of  age.  The  court  Instructed 
the  ]ury  that  under  the  evidence  the  defend- 
ant could  not  be  found  guilty  of  assault  with 
intent  to  commit  rape,  and  that  the  only  of- 
fense for  which  he  could  be  convicted  was 
a  simple  assault,  and  then  only  upon  finding 
that  he  knew  its  wrongfulness.  The  Jury  re- 
turned a  verdict  of  not  guilty,  and  the  state 
has  appealed  and  assigns  error  upon  the  in- 
structions. 

The  case  presents  the  question  of  the 
criminal  responsibility  of  children  under  14 
years  of  age-  The  trial  court  gave  the  fol- 
lowing instruction,  which  is  assigned  as  er- 
ror: "The  only  felony  which  the  testimony 
shows  the  defendant  could  have  Intended 
to  commit  In  this  case  would  be  an  attempt 
to  commit  the  crime  of  rape  and  under  the 
view  the  court  takes,  you  are  instructed  as 
a  matter  of  law,  you  can,  under  no  circimi- 
stnnccs,  find  this  defendant  guilty  of  this 
crime,  a«  the  law  presumes  a  boy  of  lila  age 
to  be  Incapable  of  committing  the  crime  of 


rape  and  .no  evidence  has  been  ottered  to 
overcome  this  presumption."  Error  Is  also 
assigned  upon  the  court's  refusal  to  give  the 
following  Instruction  requested  by  the  state: 
"I  charge  you  as  a  matter  of  law  that  im- 
potency  in  a, case  of  this  kind,  that  Is  assault 
with  intent  to  commit  rape,  is  no  defense. 
The  essence  of  the  crime  of  assault  with  in- 
tent to  commit  rape,  is  the  outrage  to  the 
person  and  feelings  of  the  female.  The  fed- 
ings  of  a  woman  may  be  outraged  by  tbe 
force  and  brutality  of  a  man  who  is  Impotent 
as  well  as  of  a  man  who  Is  not" 

In  our  opinion  neither  assignment  can  be 
sustained.  The  confusion  which  existed  at 
common  law  as  to  the  capacity  of  children 
to  commit  crime,  has  been  removed  in  this 
state  by  express  statuta  Section  8544,  Rev. 
Codes  1906  (section  6814,  Rev.  Codes  1899). 
so  far  as  material,  reads  as  follows:  "All  per- 
sons are  capable  of  committing  crime  except 
those  bekmging  to  the  following  classes:  (1) 
Children  under  the  age  of  seven  years;  (2) 
children  over  the  age  of  seven  years,  but  un- 
der the  age  of  fourteen  years,  in  the  absence 
of  clear  proof  that  at  the  time  of  committing 
the  act  or  neglect  charged  against  them  they 
knew  its  wrongfulness."  Under  the  above 
section,  a  child  under  the  age  of  7  years  is 
conclusively  presumed  to  be  incapable  of 
committing  a  crime.  In  this  respect  it  is  the 
same  as  the  common  law,  both  of  England 
and  this  country.  Between  7  and  14,  called 
the  dubious  age  of  discretion,  the  child  Is  stlU 
presumed  to  be  incapable,  but  tbe  presump- 
tion is  not  conclusive.  The  state  may  over- 
come the  presumption,  but  to  do  so,  it  must 
show  by  clear  proof  that  the  accused  knew 
the  wrongfulness  of  the  act  when  he  commit- 
ted it.  In  the  absence  of  such  proof  tbe 
presumption  of  incapacity  must  prevalL  The 
burden  Is  upon  tbe  state  In  such  cases  to 
prove  knowledge  of  the  wrongfulness  of  the 
act  as  an  Independent  fact  In  this  respect 
the  rule  is  the  same  as  at  common  law.  An- 
gelo  V.  People,  96  lU.  209,  86  Am.  R^.  132; 
State  V.  Adams,  76  Mo.  856;  Stone  v.  R.  B. 
Co..  116  N.  Y.  109,  21  N.  BL  712;  Godfrey  v. 
State,  81  Ala.  328,  70  Am.  Dec.  404,  and  cases 
cited  in  note. 

Tbe  foregoing  may  be  said  to  nter  to  moi- 
tal  capacity.  But  the  crime  of  rape,  as  well 
as  the  crime  of  assault  with  intent  to  commit 
rape,  involves  a  further  element  and  that  is 
the  physical  capacity  to  commit  tbe  offense. 
In  England  It  was  accepted  as  a  fact  that  a 
child  under  14  had  not  the  physical  capacity 
to  commit  the  offense,  and  it  was,  therefore, 
held  from  an  early  day  that  the  presumption 
of  Incapacity  was  conclusive.  E>vldence  to 
show  capacity  was  not  admissible.  Rex  v. 
Bldershaw,  8  Car.  &  Payne,  396;  Rex  v. 
Groombrldge,  7  Car.  &  Payne,  683;  Reg.  v. 
Philips,  8  Car.  ft  Payne,  736;  Reg.  t.  Jordan, 
9  C.  &  P.  118.  In  this  country  several  states 
followed  the  Rnfrlish  common-law  rule.  Wil- 
liams V.  State,  20  Fla.  777;  McKinny  v.  State, 
29  Fla.  565,  10  South.  732,  SO  Am.  St  Bep. 
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140;  State  v.  Sam  Wrist.  60  N.  a  294;  State 
T.  Pugh,  52  N.  C.  61;  Foster  t.  Com.  (Va.)  81 
S.  B.  SOS,  42  li.  B.  A.  688,  70  Am.  St  Rep. 
846;  State  T.  Handy,  4  Har.  (Del.)  666.  See,  al- 
so. Com.  V.  Green,  2  Pick.  (Mass.)  380.  Tbe 
courts  of  otber  states,  and  with  considerable 
nnnnlmlty,  were  of  opinion  that  the  English 
rule  was  not  suited  to  this  country  on  ac- 
count of  the  difference  in  condition,  the  age 
of  puberty  apparently  coming  earlier,  and 
held  that  tbe  presumption  of  physical  capac- 
ity was  not  ooncluslve,  but  that  It  may  be 
overcome  by  proof  that  the  defendant  has 
reached  the  age  of  puberty  and  was  capable 
of  consummating  the  crime.  People  v.  Ran- 
dolph (N.  T.)  2  Parker  Or.  R.  174;  Williams 
V.  State,  14  Ohio,  222,  45  Am.  Dec.  686;  HU- 
tabiddle  t.  State,  35  Ohio  St.  62,  85  Am.  Rep. 
582;  Gordon  ▼.  State,  83  Ga.  681,  21  S.  B.  64, 
44  Am.  St  Rep.  189 ;  Wagoner  v.  State,  6  Lea 
(Xenn.)  862,  40  Am.  Rep.  36;  Heilman  v. 
Com.,  84  Ky.  467,  1  S.  W.  731,  4  Am.  St  Rep. 
207 ;  State  ▼.  Jones,  39  ha.  Ann.  035,  8  Soutb. 
57.  Tbe  law  in  this  state  is  settled  by  statute 
in  favor  of  the  role  laid  down  In  the  cases 
Just  cited.  Section  8891,  Rev.  Codes  1805 
(section  7157,  Rev.  Codes  1899),  reads  as  fol- 
lows: "No  conviction  for  rape  can  be  had 
against  any  one  who  was  under  the  age  of 
fourteen  years  at  the  time  of  the  act  alleged, 
unless  his  physical  ability  to  accomplish  pene- 
tration is  proved  as  an  independent  tact,  and 
beyond  a  reasonable  doubt" 

The  record  in  this  case  shows  that  the  state 
offered  no  evidence  to  show  (1)  a  knowledge 
on  tbe  part  of  the  defendant  of  tbe  wrong- 
fulness of  the  act  with  which  he  Is  charged ; 
or  (2)  tliat  he  bad  arrived  at  the  age  of 
poberty  and  was  pliyslcally  able  to  aocomp- 
Ilsh  penetration.  In  the  absence  of  proof  of 
mental  and  physical  capacity,  the  presump- 
tion of  incompetency  must  prevail.  The  court 
was  right,  therefore,  in  instructing  the  Jury 
that  under  the  evidence  they  could  not  find 
tbe  defendant  guilty  of  an  assault  with  in- 
tent to  commit  rape.  There  was  no  proof  of 
pliysical  ability  to  consummate  tbe  offense 
of  rape.  Tbe  presumption  is  controlling, 
therefore,  tliat  be  had  not  reached  the  age 
of  piil>er^.  Not  having  the  capacity  to  com- 
mit'tbe  crime  of  rape,  he  could  not  be  guilty 
of  the  crime  of  assault  with  intent  to  com- 
mit rape.  As  applied  to  such  assaulta  by 
cblldren  between  7  and  14  years  of  age, 
tbe  rule  Is  that  where  physical  capacity 
to  consummate  tbe  offense  Is  not  shown,  there 
can  I>e  no  conviction  for  an  assault  with  in- 
tent to  commit  it  There  being  no  ability 
to  commit  the  rape,  '^e  intent  is  merely 
a  thought  or  desire,  which  could  not  in 
tbe  nature  of  things  produce  any  result  the 
highest  offense  of  wliich  tbe  party  was  ca- 
pable, being  a  mere  assault  and  battery. 
People  T.  Randolph,  2  Parker  Cr.  R.  174, 
213;  also  Rex  v.  Bldershaw;  Reg.  v.  Phillips, 
supra;  Williams  v.  State,  supra;  State  v.  Sam, 


supra;  McKinny  t.  State,  supra;  also.  Beg.  t. 
Waite,  2  Q.  B.  600,  and  Reg.  T.'WlIllams.  1  Q. 
B.  320.  Tbe  only  case  holding  a  contrary  view 
which  has  come  to  our  notice  is  Com.  v. 
Green,  2  Pick.  (Mass.)  880,  In  which  it  is 
held  that  the  want  of  physical  ability  to 
consummate  tbe  offense  will  not  defeat  a  con- 
viction for  an  assault  with  Intent  to  commit 
it  The  general  rule,  however,  is  as  stated  in 
1  Wharton,  Crlm.  Law  (9th  Ed.)  |  184,  that 
"If  there  be  Juridical  incapacity  for  the  con- 
summated offense  (e.  g.  Infancy)  there  can  be 
no  conviction  of  the  attempt"  In  this  case 
upon  the  evidence,  the  defendant  was  legally 
incompetent  to  commit  the  crime  of  assault 
with  intent  to  commit  rape.  There  is  neither 
logic  nor  reason  in  the  view  tliat  a  child  is 
legally  competent  and  responsible  for  an  at- 
tempt where  be  Is  confessed  legally  incompe- 
tent to  consummate  tbe  offense  which  he  is 
charged  with  attempting,  and  so  with  the 
■ingle  exception  above  noted,  the  courta  have 
held. 

No  error  was  committed  in  refusing  the  In- 
struction requested  by  tbe  state  as  to  tbe  de- 
fense of  Impotency.  Whether  tbe  request 
states  the  law  correctly  as  to  an  attempted 
rape  by  an  adult  we  need  not  determine.  In 
such  cases,  Impotency  is  &  defense  against 
tne  consummated  offens&  But  tbe  courta 
differ  when  the  charge  is  an  attempt  See 
Territory  v.  Keyes,  5  Dak.  244,  38  N.  W.  440. 
In  tuat  case  It  was  held  that  the  impotency  of 
a  grown  man  is  no  defense  in  a  prosecution 
tor  assault  with  intent  to  commit  rape,  in 
tbe  absence  of  proof  that  tbe  defendant  knew 
tliat  he  was  impotent  In  such  cases  there  is 
a  presumption  of  legal  Incompetency.  In 
the  present  case,  there  is  legal  incompetency. 
The  question  of  Impotency  is  not  involved. 
The  question  was  as  to  the  mental  and  pliysi* 
cai  capacity  of  the  defendant  The  burden 
was  upon  tbe  state  to  show  a  legal  capac- 
ity to  commit  the  crime  charged,  by  proof  of 
both  facts.  These  facta  were  a  part  of  the 
state's  case.  They  were  not  defensive  facts. 
The  Instruction  requested  related  to  tbe  effect 
of  tbe  impotency  of  an  adult,  and  was 
foreign  to  the  issues,  and  was  properly  z«- 
fnsed. 

Judgment  afBrmed.   All  concur. 


SKJEIiBRED  ▼.  SOUTHARD. 

(Supreme   Court    of   North   Dakota.     June   B^ 
1906.    Rehearing  Denied  July  9,  1906.) 

1.  JuDomuT— JuMBDionoN— Want  or  Sebv- 

101. 

A  Judgment  rendered  In  an  action  to  quiet 
title  under  chapter  5,  p.  8,  Laws  of  1901,  ia 
void  BS  to  those  who  are  not  named  in  tbe 
published  summons,  and  who  are  not  person- 
ally served  and  who  do  not  api>ear  in  the  action. 
Following  Fenton  v.  Insurance  Co.  (opinion 
recently  handed  down)   109  N.   W.   363. 

[Ed.  Note. — For  cnBes  In  point,  see  vol.  30, 
Cent.  Dig.  Judgment.  {  25.] 
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2.  Sams— Void  Judokknt— Relief. 

Relief  from  a  judement  which  ia  void 
for  want  of  service  may  be  had,  without  regard 
to  the  date  of  its  entry  and  without  the  show 
ing  of  merits  and  excuse  required  in  cases 
where  jurisdiction  has  attached. 

[Eid.  Note. — For  cases  in  point,  see  toU  SO, 
Cent.  Dig.  Judgment,  S(  251,  264,  812.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court;  McHenry 
County;   L.  J.  Palda,  Jr.,  Judge. 

Action  by  A.  C.  Skjelbred  against  Ethel 
May  Southard.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Cbrlstlanson  &  Weber,  for  appellant.  Le 
Sueur  &  Bradford,  for  respondent 

YOUNO,  J.  The  plaintiff  has  appealed 
from  an  order  yacatlng  a  Judgment  In  an  ac- 
tion to  quiet  title  and  permitting  one  Ethel 
May  Southard  to  appear  and  defend.  The 
action  was  brought  under  chapter  6,  p.  9, 
Laws  of  1901.  The  summons  was  served 
by  publication  and  named  as  defendants, 
"Usher  D.  Shafer,  Sylvester  Conkllng,  Mary 
E.  Conkllng,  Mortgage  Bank  &  Investment 
Company,  a  corporation,  A.  B.  Guptill,  as 
receiver  of  the  Mortgage  Bank  &  Investment 
Company,  a  corporation,  Mary  F.  Howard, 
and  all  other  persons  unknown,  claiming 
any  estate  In  or  lien  or  incumbrance  upon 
the  property  described  in  the  complaint,  and 
their  unknown  heirs."  The  moving  papers 
show  that  the  above-named  Mary  F.  Howard 
died  In  Parksvllle,  Mo.,  on  April  20,  1880,  and 
that  the  respondent,  Ethel  May  Southard, 
is  her  sole  heir.  The  action  was  commenced 
on  February  28,  1008.  Judgment  was  enter- 
ed on  September  29,  1903,  quieting  title 
in  the  plaintiff  against  all  adverse  claims 
of  the  defendants  and  all  persons  claiming 
through  or  under  them.  The  respondent 
was  not  named  in  the  summons  and  was  not 
served,  unless  the  description  "unknown 
heirs"  in  the  published  summons  was  suffi- 
cient to  give  jurisdiction.  On  September  29, 
1904,  which  was  just  one  year  from  the  date 
of  entry  of  Judgment,  she  procured  an  order 
to  show  cause  why  the  judgment  should  not 
be  set  aside  as  to  her  and  she  be  permitted  to 
defend.  The  order  was  returnable  on  October 
8,  1903.  Her  moving  affidavit  and  proposed 
answer  show  that  Mary  F.  Howard,  who  Is 
named  In  the  summons  as  one  of  the  defend- 
ants, was  the  owner  of  the  land  in  question 
at  the  time  of  her  death ;  that  the  applicant 
is  her  sole  heir,  and  is  now  the  owner  of  the 
fee,  and  has  a  good  defense  to  the  action.  On 
the  return  day,  to  wit,  October  8,  1904,  and 
more  than  one  year  after  the  entry  of  the 
Judgment,  of  the  trial  court,  after  consider- 
ing the  affidavits  submitted  in  support  of 
and  In  opposition  to  the  motion,  made  the 
order  from  which  this  appeal  was  taken. 

The  plaintiff  urged  (1)  that  the  court  had 
no  power  to  open  the  Judgment  after  one 
year ;  (2)  that  the  applicant  had  not  sufficient- 
ly excused  her  default;  and  (8)  that  her  affi- 


davit of  met  its  was  not  sufficient.  The  same 
objections  are  urged  in  this  court  as  grounds 
for  reversal.  None  of  these  several  ques- 
tions need  be  considered.  They  are  all  based 
upon  the  assumption  that  chapter  6,  p.  9, 
Laws  of  1001,  to  the  extent  that  it  attempts 
to  confer  jurisdiction  over  "unknown  heirs" 
by  thus  designating  them  In  the  published 
summons,  is  valid.  Since  this  case  was  sub- 
mitted the  validity  of  that  portion  of  the  act 
was  before  us  in  Fenton  ▼.  M.  T.  &  F.  Co. 
lOO  N.  W.  363,  and  we  held  that  as  to  per- 
sons not  named  In  a  summons  published  un- 
der the  authority  of  that  act  the  proceedings 
did  not  constitute  "due  proems  of  law,"  and 
that  a  Judgment  so  rendered  Is  void  as  to 
those  who  are  not  named  or  personally 
served  and  do  not  appear.  The  decision  in 
that  case  is  controlling.  As  to  the  applicant 
In  this  case,  the  judgment  was  void.  Judg- 
ment having  been  entered  without  Juris- 
dlctlon,  the  statutory  limitation  of  one  year 
for  applying  for  relief  has  no  application. 
She  was  in  no  respect  In  d^ault,  and  was 
not  subject  to  the  statutes  and  rules  which 
apply  in  such  cases.  Freeman  v.  Wood,  11 
N.  D.  1,  88  N.  W.  721;  Heffner  v.  Guns,  29 
Minn.  108,  12  N.  W.  842;  Magln  v.  Lamb,  43 
Minn.  80,  44  N.  W.  876,  10  Am.  St  Rep.  216; 
Coughran  v.  Markley,  15  S.  D.  37,  87  N.  W. 
2 ;  iStna  Life  Ins.  Co.  v.  McCormlck,  20  Wis. 
265 ;  Weatherbee  v.  Weatherbee,  20  Wis.  499. 
See,  also,  Torke  v.  Torke,  8  N.  D.  848,  56  N. 
W.  1095,  and  Phelps  v.  McCoUam,  10  N.  D. 
686,  88  N.  W.  292. 

The  record  In  this  case  shows  that  as  to 
the  applicant  for  relief  the  judgment  was 
void.  The  order  vacating  was  therefore 
properly  made,  and  must  be  sustained.  Such 
will  be  our  order.    All  concur. 


SIOUX  FALLS  ELECTRIC  LIGHT  ft  POW- 
ER CO.  V.  CITY  OF  SIOUX  FALLS  et  aL 

(Supreme  Court  of  South  Dakota.     August  1, 
lOOC.) 

1.  Municipal  Corporations  —  StrBianiNa 
Resolutions  to  Electors  —  Power  of 
Council. 

A  city  council  has  no  power  to  submit 
to  the  vote  of  the  electors  a  resolution  adopted 
by  it  to  enter  into  a  contract  for  lighting  the 
city;  power  to  do  this  being  given  by  Rev. 
Pol.  Code,  S(  1214-1228,  to  the  city  auditor 
only,  and  the  only  power  of  submission  given 
the  council  being  in  case  it  has  rejected  a  peti- 
tion to  pass  a  law  or  adopt  a  resolution. 

[Ed.  Note. — For  cases  in  point,  see  voL  36, 
Cent.  Dig.  Municipal  Corporations,  |  1841.] 

2.  Same — Petition — Veeification. 

Under  Rev.  Pol.  Code,  |  1215,  providing 
for  a  petition  to  the  city  auditor  for  submis- 
sion to  the  vote  of  the  electors  of  a  resolution 
passed  by  the  council,  and  section  1217,  pro- 
viding that  said  petition,  or.  if  more  than  one, 
each  petition,  shall  be  verified  by  five  signers 
thereof,  the  auditor  is  not  authorised  to  make 
such  submissioa,  where  three  petitions  are  filed 
in  his  office,  only  one  of  which  is  verified 
by  five  signers,  though  the  three  petitioDS  K* 
attached  together. 
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3.  ArPEAi<— Clebicai.  Ebbob  m  Judoubht. 

The  naming  of  one  in  a  Judgment  as  a 
party  defendant  who  was  not  a  party  is  not 
ground  for  reversal,  being  bat  a  clerical  error, 
that  may  be  treated  as  surplusage  or  corrected 
by  the  bial  court  at  any  time  on  motion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  (  4544;  toL  80, 
Cent.  Dig.  Judgment,  {  598.] 

Appeal  from  Circuit  Court,  Minnohalia 
County. 

Certiorari  by  tbe  Sionx  Falls  Electric 
Light  &  Power  Company  against  the  city 
of  Sionx  Falls  and  others.  From  an  adverse 
Judgment,  defendants  api>eal.    Affirmed. 

Alkena  &  Judge,  for  appellants.  Winsor  ft 
McNaughton,  for  respondent. 

CORSON,  J.  This  Is  an  appeal  by  the 
defendants  from  a  Judgment  entered  in  certio- 
rari proceedings  by  the  circuit  court  of  Minne- 
haha county  annulling  a  resolution  of  the 
city  council  and  the  action  of  the  city  auditor 
of  the  city  of  Sioux  Falls  submitting  to  the 
electors  of  said  city  at  a  special  election 
a  resolution,  previously  adopted  by  said 
city,  directing  that  a  contract  be  entered 
Into  l>etween  the  plaintiff  and  said  city  for 
furnishing  power  for  city  lighting.  It  Is 
disclosed  by  the  record :  That  at  some  time 
prior  to  the  12tb  of  September,  1905,  the 
plalntitt  submitted  a  proposition  to  the  city 
council  of  Sioux  Falls  for  fumlabing  the 
power  for  city  lighting  required  by  it  for 
lighting  Its  streets  upon  certain  terms  and 
conditions  therein  specified.  That  on  said 
day  tbe  city  conncll  adopted  the  following 
resolution:  "Resolved,  that  contract  for 
furnishing  power  for  tbe  city  lighting  be 
awarded  to  the  Sioux  Falls  Electric  Ught 
&  Power  Company  according  to  the  terms  of 
tlieir  bid ;  provided  that  said  firm  make  use 
of  the  dynamos  owned  by  the  city  and  pay 
therefor  annually  a  sum  equal  to  six  (6)  per 
cent  of  their  appraised  value ;  also  tbat  said 
firm  pay  the  city  additional  for  use  of 
the  dynamos  'sucb  sum  as  the  difference 
amounts  to  between  the  appraised  value 
thereof  at  the  time  of  letting  this  contract, 
and  tbe  time  of  expiration  of  contract  tbe 
time  of  said  contract  to  be  five  or  ten  years, 
at  the  option  of  tbe  city  of  Sioux  Falls." 
Tbat  In  pursuance  of  said  resolution  a  con- 
tract was  altered  Into  on  the  same  day  be- 
tween tbe  city  and  said  plaintiff,  in  accord- 
ance with  the  proposition  made  by  tbe  plain- 
tiff and  as  modified  by  the  resolution.  Tbat 
subsequently,  on  the  80th  day  of  September, 
three  petitions  were  filed  in  the  office  of  the 
auditor  of  said  city,  addressed  to  such  au- 
ditor, purporting  to  be  signed  by  the  re- 
quired number  of  electors,  and  demanding 
tbat  said  resolution  and  contract  be  sub- 
mitted to  a  vote  of  tbe  people,  but  verified  by 
only  five  electors.  That  on  the  IStta  day 
of  October  the  city  council,  assuming  to  act 
upon  such  petitions,  adopted  an  ordinance, 
the  first  section  of  which  Is  as  follows:  "Be 
it  ordained  by  tbe  dty  council  of  the  city  of 


Sioux  Falls,  South  Dakota,  that  a  special 
election  be  held  in  and  for  tbe  said  city  of 
Sionx  Falls,  on  tbe  27th  day  of  Octob», 
1906,  for  the  purpose  of  submitting  to  tbe 
legal  voters  of  said  city  of  Sioux  Falls,  for 
adoption  or  rejection,  the  following  reso- 
lution." Thai  follows  the  resolution  hereto- 
fore copied  In  this  opinion.  The  second 
section  provides  for  the  form  of  submitting 
the  resolution  to  the  voteis,  section  8  pro- 
vides for  the  method  of  conducting  the  elec- 
tion, and  section  4  provides  tbat  tbe  ordi- 
nance shall  take  effect  immediately  upon  its 
approval  and  publication.  Thereupon  the 
plaintiff  commenced  this  action  to  annul  the 
said  proceedings  in  ordering  the  said  special 
election,  upon  the  ground  that  the  resolu- 
tion was  in  excess  of  the  powers  of  tbe  city 
council. 

It  is  contended  by  the  respondent.  In  support 
of  the  Judgment  of  the  learned  circuit  court, 
that  (1)  the  city  council  had  no  authority 
to  submit  the  resolution  and  contract  to  the 
electors  at  a  special  election  for  the  reason 
tbat  no  sucb  power  is  conferred  upon  tbe 
council;  (2)  tbat  the  three  petitions  were 
verified  by  only  five  persons,  whereas,  under 
tbe  law,  each  of  the  three  petitions  should 
have  been  verified  by  five  voters  and  peti- 
tioners, who  signed  tbe  petition,  In  order 
to  authorize  the  auditor  to  submit  the  same ; 
(8)  that  tbe  resolution  and  contract  in  con- 
troversy in  this  action  are  included  within 
tbe  exception  in  section  1214,  Rev.  Pol.  Code, 
as  expenditures  for  the  ordinary  current  ex- 
penses of  the  city;  (4)  that,  tbe  contract 
having  been  executed  by  the  order  of  the 
dty  council,  it  could  not  be  annulled,  except 
by  the  consent  of  the  respective  parties.  It 
Is  contended  by  the  appellants  that  (1)  tbe 
city  council  possessed  the  power  of  sub- 
mitting tbe  resolution  and  contract  In  con- 
troversy to  a  vote  of  the  people  Independently 
of  any  petition;  (2)  that,  if  a  petition  was 
required  to  set  in  motion  the  said  city  coun- 
cil, tbe  petitions  in  this  case  were  sufficient, 
as,  being  attached  together,  they  in  effect 
constituted  but  one  petition  and  its  verifica- 
tion, therefore,  by  five  voters,  was  a  suffi- 
cient compliance  with  the  law;  (8)  that. 
If  tbe  proceedings  were  not  so  far  regular 
that  tbe  city  council  might  be  compelled  by 
mandamus  to  submit  the  resolution  and  con- 
tract- to  a  vote  of  the  people,  yet,  the  city 
council  having  acted.  Its  action  was  within 
Its  Jurisdiction  and  could  not  properly  be 
declared  void  under  tbe  certiorari  proceed- 
ings. 

In  our  opinion  tbe  Judgment  of  the  court 
below  was  right  upon  the  first  ground  stated 
by  respondent  In  Its  contentions.  Article 
4,  c.  14,  of  the  Revised  Political  Code,  em- 
bracing sections  1214  to  1228,  Inclusive,  pro- 
vides for  the  application  of  the  Initiative 
and  referendum  law  to  laws,  ordinances, 
and  resolutions,  passed  or  adopted  by  a  city 
council,  to  a  vote  of  the  electors  at  a  general 
or  special  election.    Section  1214  In  effect. 
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specifies  what  laws,  ordinances,  and  resolu- 
tions may  be  submitted  to  such  a  vote,  by 
providing  that  no  such  law,  ordinance,  or 
resolution  shall  go  Into  effect  until  the  ex- 
piration of  20  days  after  its  passage  or  adop- 
tion. Section  1216  provides  that  a  certain 
part  of  the  electors  of  the  city  may  file  a  pe- 
tition with  the  city  aadltor  requiring  the  sob- 
mission  of  any  such  law,  ordinance,  or  reso 
lutlon  to  a  vote  of  the  electors.  Section  1216 
provides  what  part  or  portion  of  such  law, 
ordinance,  or  resolution  shall  be  submitted 
to  such  vote.  Section  1217  provides  that 
each  petition  so  filed  with  the  city  auditor 
shall  be  verified  by  five  voters,  who  have 
signed  the  i>etitlon  In  the  manner  therein 
specified.  Section  1218  provides  that  it  shall 
be  the  duty  of  the  auditor,  upon  receiving 
such  petition,  to  publish  such  law,  ordinance, 
or  resolution,  or  such  part  thereof  as  may 
be  required  to  be  submitted,  and  attach 
thereto  a  notification  that  upon  the  day 
therein  named  the  electors  will  vote  upon 
the  question  of  the  adoption  or  rejection  of 
such  law,  ordinance,  or  resolution.  By  sec- 
tion 1219  It  is  provided  that  the  auditor  shall 
prepare  ballots,  etc.,  for  such  election,  and 
sections  1221  and  1^2  provide  for  the  man- 
ner of  conducting  such  election.  It  will  thus 
be  seen  that  the  city  council  is  not  authorized 
to  take  any  action  in  regard  to  referring  any 
law,  ordinance,  or  resolution  passed  or 
adopted  by  it  to  a  vote  of  the  electors. 
t  We  are  unable  to  agree  with  counsel  for 
appellants  In  their  contention  that  the  city 
council  possessed  the  Inherent  power  of  sub- 
mitting the  resolution  and  contract  to  the 
electors  of  the  city,  independently  of  any  law 
expressly  conferring  upon  the  council  author- 
ity so  to  do.  We  do  not  understand  that 
a  city  council  has  authority  to  submit  any 
law  passed,  or  resolution  or  ordinance  adopt- 
ed, to  the  electors  of  the  city,  either  at  a 
general  or  special  election,  unless  expressly 
authorized  so  to  do  by  the  lawmaking  power, 
and  the  Legislature  has  not  conferred  upon 
the  city  council  any  authority  to  submit  the 
same  to  the  electors,  either  with  or  without 
a  petition,  but  has  conferred  this  authority 
solely  upon  said  auditor  when  a  proper  peti- 
tion is  filed  In  his  office.  Counsel  for  ap- 
pellants has  not  called  this  court's  attention 
to  any  decisions  sustaining  their  contention, 
and  we  are  of  the  opinion  that  no  such  de- 
cisions can  be  found.  This  court  held,  in  the 
case  of  ex  rel.  McGee  v.  Gardner,  3  S.  D. 
653,  54  N.  W.  606,  that  there  Is  no  Inherent 
power  In  the  people  to  hold  an  election  un- 
less expressly  authorized  by  law;  and  the 
same  rule  undoubtedly  applies  to  an  election 
attempted  to  be  authorized  by  a  city  council, 
where  no  power  to  call  such  an  election  has 
l>een  expressly  conferred  upon  it  by  law. 
In  volume  15,  p.  817,  of  "Ojc"  the  author 
of  the  article  on  Elections  uses  the  following 
language:  "There  can  be  no  valid  election 
without  some  lawful  authority  behind  it. 
The  right  to  hold  an  election  cannot  exist 


or- be  lawfully  exercised  without  an  express 
grant  of  power  by  the  Constitution  or  the 
Legislature  acting  under  constitutional  au- 
thority." And  the  law  applicable  to  this  sub- 
ject is  thus  stated  In  10  Am.  &  Eng.  Enc.  of 
Law  (2d  Ed.)  p.  662 :  "An  election  held  with- 
out affirmative  constitutional  or  statutory  au- 
thority will  be  invalid,  notwithstanding  a 
unanimous  vote  may  be  cast  in  favor  of  the 
particular  question  submitted,  or  in  fsivor  of 
a  particular  officer."  And  this  seems  to  be  the 
settled  law  upon  this  subject,  and  clearly 
under  it  the  city  council,  without  express  au- 
thority from  the  Legislature,  possessed  no 
power  to  call  an  election  for  the  purpose  of 
submitting  to  the  electors  any  law,  ordinance, 
or  resolution  which  It  may  have  passed  or 
adopted.  The  action  of  the  city  council, 
therefore,  in  attempting  by  an  ordinance  to 
submit  it*  former  resolution  and  contract  to 
a  vote  of  {he  electors,  was  clearly  without 
authority  and  In  excess  of  Its  Jurisdiction,  as 
the  power  to  submit  a  law,  ordinance,  or  res- 
olution which  as  been  passed  or  adopted 
by  the  council  Is,  as  before  stated,  vested  m 
the  city  auditor,  and  not  in  the  city  counclL 
It  will  be  observed  by  the  language  of  the 
sections  heretofore  referred  to  that  the  power 
to  submit  any  law,  ordinance,  or  resolution 
passed  or  adopted  by  a  council  Is  conferred 
upon  the  auditor  alone,  and,  when  a  proper 
petition  or  petitions  are  filed  in  a  proper  case, 
it  is  made  his  duty  to  publish  the  law,  ordi- 
nance, or  resolution,  and  thereafter  submit 
it  to  a  vote  of  the  electors.  The  only  power 
conferred  upon  the  city  council  to  submit  any 
law,  ordinance,  or  resolution  to  a  vote  of  the 
electors  Is  In  case  the  electors  have  initiated 
the  proceedings  by  filing  a  proper  petition 
or  petitions  requesting  the  city  council  to 
pass  such  law  or  adopt  such  ordinance  or 
resolution,  as  provided  by  section  1223  and 
following  sections,  and  wlilch  has  been  re- 
jected by  the  city  counclL  It  is  also  clear 
that  the  city  auditor  was  not  authorized 
either  to  present  the  petitions  to  the  city  coun- 
cil or  submit  the  resolution  and  contract  to 
a  vote  of  the  electors,  as  the  petitions  filed 
were  clearly  Insufficient  to  authorize  the  au- 
ditor to  take  any  action  thereon.  It  appears 
from  the  record  that  "three  petitions  were 
filed  in  the  office  of  the  city  auditor,  which 
were  attached  to  each  other,  together  with 
an  affidavit  at  the  end  of  the  third  petition." 
This  affidavit  was  made  by  only  five  voters; 
no  affidavit  appearing  to  have  been  made  or 
attached  to  the  other  two  petitions.  The  law, 
as  will  have  been  noticed,  prescribes  that, 
when  there  is  more  than  one  petition,  each 
petition  shall  be  verified  by  the  oath  of  five 
voters  who  signed  the  petition.  The  law 
requiring  such  oath  Is  clear  and  specific,  and, 
as  two  of  the  petitions  were  not  verified  as 
prescribed  by  the  statute,  the  auditor  was 
without  authority  to  teke  any  action  upon 
the  same,  and  any  attempt  on  his  part  to  take 
such  action  was  in  excess  of  his  authority 
and  Jurisdiction.    The  three  petitions,  being 
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attached  together,  did  not  constitute  one  peti- 
tion, nor  obviate  the  necessity  of  yerlfying 
each  petition.  The  petitions  were,  therefore, 
insufficient  to  anthorlze  any  action  thereon  by 
the  auditor.  The  rule  Is  too  well  settled  to 
require  the  citation  of  authorities  that  peti- 
tions presented  to  an  officer  or  board,  upon 
which  said  officer  or  board  is  required  to  take 
certain  actions,  must  be  substantially  In  the 
form  prescribed  by  statute  and  must  be  execu- 
ted with  the  formalities  therein  prescribed, 
and,  unless  the  petitions  so  required  do  sub- 
stantially comply  with  the  statute,  the  officer 
or  board  Is  without  jurisdiction  to  proceed, 
and  his  or  its  action  will  be  void.  The  judg- 
ment of  the  circuit  court  annulling  the  action 
of  the  city  council  and  city  auditor  was  clear- 
ly right,  and  must  be  affirmed. 

The  contention  of  appellants  that  the  judg- 
ment of  the  court  below  should  be  reversed 
for  the  reason  that  the  city  is  named  as  a 
party  defendant  In  the  judgment,  although 
not  made  a  party  defendant  in  either  the 
writ  or  return  thereto,  cannot  be  sustained, 
as  the  insertion  of  the  name  of  the  city  In 
the  Judgment  as  a  i>arty  defendant  was 
clearly  an  Inadvertent  or  clerical  error,  that 
can  be  treated  as  surplusage  or  corrected  by 
the  circuit  court  at  any  time  upon  motion. 

As  the  judgment  of  the  circuit  court  must 
be  affirmed  for  the  reasons  above  stated,  we 
do  not  deem  It  necessary  or  proper  in  this 
opinion  to  pass  upon  the  other  questions  pre- 
sented by  this  record,  and  therefore  expreu 
no  opinion  In  regard  thereto. 

The  judgment  of  the  circuit  court  and  order 
denying  a  new  trial  are  affirmed. 


STATE  r.  CROWLEY. 

(Supreme   Court   of    South   Dakota.     Aug.   1, 
I90fl.) 

1.  INDICTMEWT     AHD     INFOBMATIOH— YmTTB— 
PllOOT. 

The  venue  of  an  offense  la  a  matter  of  fact, 
which  must  be  proved  as  laid  In  the  indict- 
ment or  information. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  g  644.] 

2.  CsnciNAi,   Law— New    TbiaIt-Discbition 
— Rbview. 

An  order  granting  or  refusing  a  new  trial 
on  qnestions  of  fact  in  a  criminal  case  la  ao 
peculiarly  within  the  discretion  of  the  trial 
court  that  it  will  not  be  diatorbed  on  appeal, 
in  the  absence  of  an  affirmative  showing  that 
anch  discretion  was  abuaed. 

3.  Sake. 

In  order  to  secure  the  reversal  of  an  order 
panting  accused  a  new  trial,  a  stronger  diow- 
log  and  a  clearer  case  must  be  made  than  is 
required  to  reverse  an  order  overruling  such 
motion. 

Error   to   Circuit  Court,    Meade   County. 

Jerry  Crowley  was  convicted  of  grand 
larceny,  and  from  an  order  granting  a  new 
trial  the  state  brings  error.    Affirmed. 

Pbllo  Hall,  Atty.  Gen.,  and  James  McNenny, 
State's  Atty.,  for  plalntlflC  in  error.  Chauncey 
L  Wood  and  Charlea  W.  Brown,  for  defend- 
ant In  error. 


rULLBR,  P.  J.  At  the  November,  1903, 
term  of  the  Meade  county  circuit  court  de- 
fendant In  error  entered  a  plea  of  not  guilty 
and  was  tried  and  convl<>ted  of  the  crime 
of  grand  larceny  under  an  Information  con- 
fessedly Insufficient  to  charge  a  public  of- 
fense. A  new  trial  being  granted,  the  state's 
attorney,  with  leave  of  court  first  obtained, 
prepared  and  filed  a  second  Information  for 
the  larceny  of  the  same  prc^erty,  and  the 
accused  was  regularly  placed  upon  his  trial 
and  found  guilty  as  charged  in  such  Informa- 
tion. The  venue  was  laid  In  Meade  county, 
while  the  evidence  tended  to  show  that  the 
horses  alleged  to  have  been  stolen  were  taken 
from  Pennington  county,  and  that  the  offense 
was  committed  there.  If  at  all.  There  was 
serious  conflict  In  the  evidence  as  to  whether 
the  accused  was  the  owner  of  the  horses, 
and  the  Instructions  of  the  court  to  the  jury 
are  not  entirely  free  from  doubt  as  to  their 
accuracy.  The  points  above  mentioned,  to- 
gether with  other  alleged  errors  of  law  oc- 
curring at  the  trial,  were  preserved  by  coun- 
sel for  the  accused  and  urged  at  the  hear- 
ing of  his  motion  for  a  new  trial,  which 
the  court  granted,  and  tbla  writ  of  error 
was  sued  out  by  the  stata 

That  the  venue  is  a  matter  of  fact,  which 
must  be  proved  as  laid  In  the  indictment  or 
Information,  Is  too  elementary  to  justify 
the  citation  of  supporting  authority;  and  it  Is 
equally  well  settled  that  an  order  granting  or 
refusing  a  new  trial  on  questions  of  fact  is  so 
peculiarly  within  the  discretion  of  the  trial 
court  that  It  will  not  be  disturbed  on  appeal, 
in  the  absence  of  an  affirmative  showing  that 
such  discretion  has  been  abused.  In  order 
to  secure  the  reversal  of  an  order  granting  a 
motion  for  a  new  trial,  a  stronger  show- 
ing and  clearer  case  must  be  made  than  is 
required  to  reverse  an  order  overruling 
such  motion.  Alt  v.  Railway  Co.,  6  8.  D. 
20,  57  N.  W.  1126;  Grant  T.  Grant,  6  S.  D. 
147,  60  N.  W.  743;  Merchants'  Nat.  Bank 
V.  Stebblns,  10  S.  D.  466,  74  M.  W.  199; 
Dlstad  V.  Shanklln,  11  S.  D.  1,  76  N.  W. 
205;  Thomas  v.  Fullerton,  13  S.  D.  199, 
83  N.  W.  46;  Troy  Mining  Co.,  v.  Thomas, 
15  S.  D.  238,  88  N.  W.  106;  Rochford  v. 
Albaugh  (S.  D.)  94  N.  W.  701;  Polk  v.  Car- 
ney (S.  D.)  97  N.  W.  360;  Kunz  v.  Dlnneen 
(S.  D.)  100  N.  W  165. 

From  the  record  before  us,  viewed  In  the 
light  of  the  foregoing  cases,  It  cannot  be 
said  that  the  trial  court  committed  reversible 
error  In  granting  the  accused  a  new  trial, 
and  the  order  appealed  from  Is  affirmed. 


LBTHBRBR  v.  UNITED  STATES  HEALTH 

&  ACCIDENT  INS.  CO. 
(Supreme  Court  of  Michigan.    July  23,  1906.) 

1.  Insttkance— Accident   Inbubancb— Phtsi- 
CAi.  Injury— Immediate  Disability. 

An  accident  policy  stipulated  for  indemni- 
ty for  loss  of  time  "resulting  from  bodily  in- 
juries caused  Bolely  •  •  •  by  external  »  ♦  • 
means     *     •     *      which  shall     *     •     •     Im- 
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mediately  following  the  receipt  thereof  wholly 
♦  •  •  disable"  insnred  from  performing  the 
duties  of  his  occupation.  Insured  received  a 
physical  injury,  but  he  continued  in  his  em- 
ployment for  a  week  thereafter,  doing  his  work 
as  before.  He  also  worked  for  others  for  about 
another  week.  Ueli,  that  insured  was  not  im- 
mediately disabled,  within  the  meaning  of  the 
policy. 

Error  to  Circnlt  Court,  Lenawee  County; 
Guy  M.  Chester,  Judge. 

Action  by  John  F.  Lether^r  against  the 
United  States  Health  &  Accident  Insurance 
Company.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed 
and  remanded. 

Argued  before  McALVAT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

Theodore  M.  Joslln,  for  appellant  Smith, 
Baldwin  ft  Alexander,  for  appellee. 

MONTGOMERY,  J.  The  plaintiff  held 
a  policy  In  the  defendant  company  provid- 
ing indemnity  for  loss  of  time  "resulting 
from  bodily  injuries  caused  solely  and  ex- 
clusively by  external,  violent,  and  acciden- 
tal means  *  *  •  which  shall  independ- 
ently of  all  other  causes  and  immediately  fol- 
lowing the  receipt  thereof  wholly  and  continu- 
ously disable  and  prevent  the  assured  from 
performing  any  and  all  duties  pertaining  to 
any  business  or  occupation."  This  action 
was  brought  to  recover  indenmity  for  loss 
of  time  resulting  from  an  injury  received  by 
falling  and  striking  bis  testicles  against  a 
scantling.  This  injury  occurred  on  the  2d 
day  of  October.  The  undisputed  testimony 
shows  that  plaintiff  was  employed  in  con- 
ducting a  cider  mill;  that  he  did  the  firing, 
ran  the  engine,  and  did  other  work  about  the 
mill;  that  after  receiving  the  Injury  complain- 
ed of  he  continued  In  his  employment  until 
the  9th  of  October,  when  he  left,  after  having 
a  disagreement  with  his  employer.  In  an- 
swer to  the  question,  "Under  what  circum- 
stances did  you  work,"  plaintiff  answered, 
"Well,  with  a  lot  of  pain,  and  it  was  hard 
work  for  me  to  work,  but  I  don't  give  up 
very  easy."  He  was  asked,  "Were  you  able 
to  do  a  full  day's  work,"  and  answered,  "Well, 
in  some  cases  I  was  and  In  some  I  wasn't" 
The  employer  was  not  apprised  of  the  fact 
that  plaintiff  had  received  any  injury.  Af- 
ter leaving  his  employment  at  the  cider  mill 
plaintiff  went  up  to  Flttsford  to  his  sister's, 
and  stayed  until  the  next  morning  and  return- 
ed to  Adrian,  and  worked  two  or  three  days 
for  a  Mr.  Earl  In  building  a  summer  kitchen. 
He  testifies  that  he  told  Mr.  Earl  of  his  In- 
Jury,  and  did  not  charge  him  full  pay.  He 
then  went  back  to  his  sister's  and  dug  pota- 
toes two  or  three  days  and  gave  up  work. 
The  circuit  Judge  submitted  to  the  Jury  the 
question  of  fact  as  to  whether  the  plaintiff 
was  immediately  and  wholly  disabled  and 
prevented  from  pursuing  his  employment 
within  the  meaning  of  the  policy.  The  Jury 
found  for  plaintlil^  and  defendant  brings 
error. 


The  plaintiff  relied  upon  Turner  t.  Oasual- 
ty  Company,  112  Mich.  425,  70  N.  W.  898,  38 
L.  R  A.  529,  67  Am.  St  Rep.  428,  and  Hohn 
▼.  Casualty  Company,  115  Mich.  79,  72  N. 
W.  1105,  as  sustaining  the  holding  of  the 
circuit  Judge.  In  Turner's  Case  the  injury 
consisted  of  a  dislocation  of  the  shoulder. 
Plaintiff  testified  that  the  fall  disabled  his 
arm  for  10  weeks,  and  that  during  that  time 
he  did  no  business  at  all  i  that  he  could  not 
dress  himself  without  help;  that  he  had  a 
man  to  do  his  business  for  blm;  that  he  went 
to  the  office  every  day  for  a  short  time,  but 
was  unable  to  do  ai:y  kind  of  work.  It  was 
held  that  under  this  testimony  it  was  a  ques- 
tion for  the  Jury  as  to  whether  he  was  whol- 
ly disabled.  In  Hohn's  Case  plaintiff  was  a 
barber.  He  was  Injured  on  Friday.  On 
Saturday  he  went  to  his  shop  late  and  did 
some  work,  but  not  nearly  as  mndi  as  he 
w6uld  have  done  if  well.  He  rested  on  Sun- 
day. On  Monday  he  again  went  to  Ills  shop, 
and  attempted  to  work,  but  suffered  such  pain 
that  he  fainted  away,  a  physician  was  called 
and  plaintiff  was  taken  home  In  a  carriage. 
He  continued  to  visit  his  shop  during  the 
week,  suffering  pain  all  the  while,  and  occa- 
sionally working  a  little,  but  was  unable  to 
perform  all  the  duties  of  his  business  because 
of  the  pain  he  suffered.  It  was  held  to  be  a 
question  for  the  Jury.  The  case  perhaps  goes 
as  far  as  any  which  can  be  cited  in  pjaintilTs 
support  It  is  near  the  border  line,  and  yet 
we  think  it  is  easily  distinguished  from  the 
present  In  that  case  there  was  no  time  In 
which  the  plaintiff  actually  performed  all  the 
duties  pertaining  to  his  business.  While  at- 
tempting to  do  so  be  was  so  far  overcome  by 
pain  that  he  had  to  call  a  physician  to  his 
place  of  business.  It  might  well  be  said  that 
here  was  a  demonstrated  Ineffectual  attempt 
to  work.  In  the  present  case  the  plaintiff  in 
fact  for  one  week  after  suffering  the  injury 
actually  performed  all  the  duties  of  his  em- 
ployment It  would  be  in  contradiction  of 
his  own  testimony  to  say  that  during  this 
time  he  was  not  only  disabled  from,  but  pre- 
vented from,  performing  those  duties.  If  he 
was  able  to  perform  all  the  work  connected 
with  his  employment  for  a  week  he  was  not 
Immediately  disabled.  Insurance  Associa- 
tion V.  Jones,  80  111.  App.  106;  Williams  v. 
Association,  91  Ga.  698,  17  S.  B.  982. 

The  circuit  Judge  should  have  directed  a 
verdict  for  defendant  Judgment  reversed, 
and  no  new  trial  ordered. 


LETHERER    r.    PHCENIX    ACCIDENT    * 

SICK  BENEFIT  ASS'N. 
(Supreme  Court  of  Michigan.    July  23,  1906.) 

Error  to  Circuit  Court;  Lenawee  County; 
Guy  M.  Chester,  Judge. 

Action  by  John  F.  Letherer  against  the 
Phoenix  Accident  &  Sick  Benefit  Association. 
Judgment  for  plaintiff,  and  defendant  brings 
•rror.    Reversed  and  remanded. 
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Argued  before  McALVAY,  BLAIR,  MONT- 
OOMEIRY,  08TRANDBR,  and  HOOKER,  JJ. 

Tbeodore  M.  JosUn  (4bbott  &  Abbott,  E.  J. 
Adams,  of  connael),  for  appellant  Smltb, 
Baldwin  &  Alexander,  for  appellee. 

OSTRANDBR,  J.  Oiie  plalntlfl  In  this 
case  Is  tbe  plaintiff  in  Letberer  ▼.  United 
States  Health  &  Accident  Insurance  Company 
(in  which  an  opinion  has  just  been  handed 
down)  108  N.  W.  491.  The  injury  to  plain- 
tiff, tbe  foundation  of  this  action,  la  the 
Identical  Injury  described  in  the  opinion  in 
that  case.  Tbe  proYlsions  of  the  policy  set 
out  in  the  opinion  In  that  case  are  identical 
with  those  In  the  policy  sued  upon  in  this 
case.  The  court  was  requested  to  direct  a 
▼erdlct  for  defendant  This  request  for 
reasons  set  out  In  tbe  opinion  referred  to, 
should  have  been  granted. 

Judgment  Is  reversed,  and  no  new  trial 
will  be  granted. 


MURPHY  V.  CADY  et  al. 

(Supreme   Court  of  Michigan.    July  9,   1906.) 

1.  ElviDENCB— OmciAi    Recobdb  —  Exempli- 
riED  Copies — Admissibility. 

Elxemplified  copies  of  peoBion  Touchers  ex- 
ecuted 30  years  before,  made  pursuant  to  Rev. 
St.  U.  8.  J  882  [U.  S.  Comp.  St.  1901,  p.  669], 
providing  that  copies  of  records  in  any  of  tbe 
executive  departments  authenticated  under  the 
seals  of  the  departments,  respectively,  shall  be 
admitted  in  evidence  equally  with  the  originals, 
prove  Uiemselves,  and  are  admissible  in  evidence. 
(Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  H  1289,  1291.] 

2.  LiMiTATioR  or  AonoRS— Death  of  Pebson 
Liable. 

Comp.  Law,  {  9737,  provides  that  where  one 
liable  to  an  action  sball  die  before  the  expira- 
tion of  the  time  limited  for  the  commencement 
thereof,  the  action  may  be  commenced  against 
his  representative  at  any  time  within  two  years 
after  granting  letters  of  administration.  A  guar- 
dian died  in  1876,  and  an  administrator  was  ap- 
pointed in  1899.  In  1900  a  suit  for  an  account- 
ing was  brought  against  the  administrator  by  the 
ward.  Held,  that  the  suit  was  not  barred  oy 
limitations. 
S.  EQOITT— ACOOIINTINO    BT    GnABDIAR— A0> 

TICK— Laches. 

A  guardian  died  in  1876.  From  1870  to 
1873  he  received  pension  money  belonging  to 
his  ward.  He  rendered  no  accounting  to  the 
ward  or  to  the  court.  The  ward  had  no  knowl- 
edge of  the  collection  of  pension  money  until 
1879  when  she  immediately  began  negotiations 
with  the  parties  interested.  Two  years  later, 
she  applied  for  the  appointment  of  an  adminis- 
trator of  the  guardian  and  in  tbe  following  year, 
she  filed  a  bill  for  an  accounting.  Held,  that 
her  suit  was  not  barred  by  laches. 
4.  O0ABDIAN   and    Wabd   —   Ottabdiarship 

Bonds— AcnoNB  Aoairsi  SrsBTr— Limita- 

TIOKB. 

Comp.  Laws,  |  8727,  providing  that  no  ac- 
tion shall  be  maintained  against  the  sureties  In 
a  guardian's  bond  unless  commenced  within  fsur 
years  from  the  time  when  the  guardian  shall 
have  been  discharged,  bars  an  action  against  a 
surety  of  a  guardian  after  four  years  from  the 
guardian's  death. 

(Ed.  Note. — For  cases  in  point  see  vol.  25, 
Cent  Dig.  Guardian  and  Ward,  |  639.] 


S.  Costs— Cosrrs  or  AppkaIt-Aixowarck. 

Where,  in  a  suit  against  a  guardian's  sure- 
ty, the  surety  asserted  that  he  was  not  a  surety, 
and  on  appeal  for  the  first  time  asserted  that 
the  suit  was  barred  by  limitations,  he  was  not 
entitled  to  recover  costs  in  the  Supreme  Court, 
though  the  suit  against  him  was  Iwrred. 

Appeal  from  Circuit  Court  St  Clair  Coun- 
ty, in  Chancery;  Harvey  Tappan,  Judge. 

BUI  for  an  accounting  filed  in  1900,  by  Bar- 
bara a  Murphy  against  Burt  D.  Cady,  ad- 
ministrator of  Patrick  Butler,  deceased,  and 
another.  From  a  decree  for  defendants,  com- 
plainant appeals.    Reversed  and  remanded. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

B.  B.  Selling  and  James  A.  Mulr,  for  ap- 
pellant   Avery  &  Walsh,  for  appellees. 

MONTGOMERY,  J.  This  is  a  bill  for  an 
accounting.  The  bill  alleges  that  complain- 
ant Is  tbe  daughter  of  one  Samuel  Connelly, 
who  died  a  widower  prior  to  the  7th  day  of 
April,  1870;  that  said  Samuel  Connelly  was  a 
soldier  of  tbe  United  States  in  tbe  War  of 
the  Rebellion,  and  that  bis  minor  children 
were  entitled  to  receive  a  pension  from  tbe 
United  States;  that  said  Connelly  left  sur- 
viving heirs  complainant  and  two  sisters,  who 
constituted  his  family,  and  that  each  was  en- 
titled to  participate  In  such  pension;  that 
Patrick  Butler  was,  on  the  7th  day  of  April, 
1870,  duly  appointed  guardian  of  the  com- 
plainant and  her  two  sisters  and  of  their 
estates;  that  defendant  James  Butler  was 
surety  on  the  bond  of  Patrick  Butler,  given 
as  such  g^uardlan;  that  pension  money  be- 
longing to  complainant  was  received  by  Pat- 
rick Butler  iHTlor  to  January  1,  1873,  amount- 
ing. In  the  aggregate,  to  $265.91  (the  items 
are  given);  that  Patrick  Butler  departed  this 
life  on  the  8th  of  December,  1876;  that  no 
administration  was  had  of  his  estate  until 
on  complainant's  appllc-ation  Burt  D.  Cady 
was,  on  tbe  11th  of  December,  1899,  appoint- 
ed administrator.  The  bill  further  sets  out 
that  until  late  In  the  spring  of  1897  complain- 
ant knew  nothing  of  the  guardianship  mat- 
ter, and  did  not  know  that  the  United  States 
government  had  ever  paid  a  pension  for  her 
benefit;  that  It  was  claimed  by  James  But- 
ler that  Patrick  Butler  bad  in  his  lifetime 
expended  certain  moneys  on  complainant's 
behalf.  Tbe  complainant  offers  to  allow  any 
sum  found  to  have  been  jHroperly  so  expend- 
ed, if  any,  and  prays  an  accounting.  Sep- 
arate answers  were  filed.  Both  answers  aver 
laches.  The  administrator  denies,  on  infor- 
mation and  belief,  tbe  statement  that  Pat- 
rick Butler  received  pension  moneys  belong- 
ing to  complainant  and  also  sets  out  tbat 
Patrick  Butler  expended  a  considerable  sum 
«f  money  and  furnished  l)oard  and  clothing 
to  complainant  In  support  of  the  claim  of 
laches,  it  is  set  up  that  complainant  knew  that 
Patrick  Butler  was  her  guardian  many  years 
before,  and  tbat  be  received  pension  moneys 
for  her.    Tbe  answer  also  seta  up  tbe  claim 
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that  In  1880  James  Butler  settled  vitb  com- 
plainant and  took  an  assignment  of  any  claim 
she  held  against  the  estate  of  Patrick  Butler. 
The  answer  of  James  Butler  also  sets  out  this 
alleged  settlement  The  case  came  on  for 
trial  in  open  court  At  the  close  of  complain- 
ant's testimony,  the  defendants  asked  that 
the  bill  be  dismissed,  and  it  was  so  ordered. 
Oomplainant  appeals. 

The  court  decided  the  case  for  the  defend- 
ant on  the  ground  that  no  evidence  had  been 
adduced  showing  that  the  pension  moneys 
were  received  by  Patrick  Butler.  The  com- 
plainant introduced  exemplified  copies  of  pen- 
sion Touchers,  made  pursuant  to  section  882, 
Bey.  St  XJ.  S.  [D.  S.  Oomp.  St  1901,  p.  669]. 
The  circuit  judge  seems  to  have  been  of  the 
opinion  that  this  certificate  entitled  the  re- 
ceipts purporting  to  be  signed  by  Patrick  But- 
ler to  be  treated  as  originals,  but  held  that 
as  there  was  no  proof  of  the  handwriting 
of  the  signer  of  the  original,  the  complainant 
failed  In  her  proof,  and  that  she  could  not 
Invoke  the  rule  as  to  ancient  documents 
because  she  bad  waited  so  long  a  time  before 
attempting  to  assert  her  rights.  The  view 
that  this  authentication  Is  to  be  treated  as 
though  the  original  were  produced.  Is  well 
supported  by  the  cases  of  lacey  v.  Davis,  .4 
Mich.  140,  66  Am.  Dec.  524;  Olark  ▼.  Hall, 
19  Mich.  356;  Oilman  v.  Rlopelle,  18  Mich. 
145;  TUlotson  v.  Webber,  96  Mich.  146,  G5 
N.  W.  837;  Hunt  v.  Chosen  Friends,  64  Mich. 
671,  31  N.  W.  576,  8  Am.  St  Rep.  856.  We 
need  not  determine  whether  the  certified  copy 
of  the  receipt  would,  in  a  case  where  It  did 
not  stand  as  a  representative  of  an  ancient 
document,  be  sufficient  evidence  of  the  dne 
execution  of  the  receipt,  for  we  know  of  no 
such  qualification  of  the  rule  in  favor  of  ad- 
mitting ancient  documents  as  that  made  by 
the  circuit  Judge.  The  question  Is  whether 
this  document,  produced  from  a  source  which 
is  an  eminently  proper  one,  and  consistent 
with  its  validity  and  genuineness,  proves  it- 
self. If  the  complainant  has  been  guilty  of 
such  laches  as  bars  her  from  any  remedy  on 
the  case  made,  that  is  another  matter.  Nor 
Is  this  testimony  unsupported.  The  answer 
assumes  that  certain  pension  money,  belong- 
ing to  complainant,  was  received  by  Patrick 
Butler,  and  the  appointment  of  Patrick  But- 
ler was  petitioned  for  for  the  very  purpose  of 
collecting  this  pension.  Complainant  was  not 
barred  of  her  action  by  the  statute.  Conip. 
Laws,  {  9737;  Field  v.  Loverldge,  114  Mich. 
220,  72  N.  W.  160.  Nor  does  the  record  as 
made  show  that  she  was.  guilty  of  laches. 
The  deceased  Patrick  Butler  was  a  trustee. 
He  rendered  no  account  to  bis  ward  or  to 
the  court,  and  according  to  her  testimony  she 
had  no  knowledge  of  her  rights  untii  1S97, 
and  then  immediately  began  negotiations 
with  the  parties  interested. 

The  point  Is  made  In  this  court,  on  behalf 
of  the  defendant  James  Butler,  that  the  stat- 
ute Comp.  I/aw8,  {  8727,  bars  action  against 
him  after  four  years  from  the  death  of  Pat- 


rick Butler,  nils  Is  true.  See  Perkins  v. 
Cheney,  114  Mlcb.  570,  72  N.  W.  685,  68  Am. 
St  Rep.  495.  It  doea  not,  however,  appear 
that  this  point  was  made  In  the  court  below. 
On  the  contrary,  the  answer  of  James  as- 
serts that  he  never  was  surety  on  Patrick 
Butler's  bond.  We  tbink,  under  these  cir- 
cumstances, he  should  net  recover  costs  of 
this  court  We  do  not  think  defendant  should 
be  fully  cut  ofT  from  any  defense  open.  The 
decree  will  be  reversed,  and  a  decree  entered 
in  favor  of  complainant,  adjudging  that  she 
is  entitled  to  recover  from  the  estate  of 
Patrick  Butler  the  amount  of  this  pension 
money,  less  such  payments  and  expenditures 
as  may  be  shown,  unless  it  shall  be  found 
that  she  has  discharged  or  assigned  her  claim, 
freely  and  without  fraud  being  practiced  up- 
on her,  and  the  case  will  be  remanded  for 
further  proceedings. 

As  the  case  must  be  remanded,  the  defend- 
ant James  Butler  will  be  permitted  to  amend 
his  answer  to  set  up  the  statute  of  limita- 
tions. The  complainant  wUI  recover  the  costs 
of  this  court  against  the  estate,  the  costs  of 
the  court  below  to  abide  the  event. 


JOHN  DUNCAN  LAND  &  MINING  00.  T. 
RUSCH. 

(Supreme  Court  of  Michigan.    July  9.   1906.) 

1.  Taxatiow  — Salb  — Rkdkmptiow— NoncB— 

FOBM. 

The  service  of  a  copy  of  the  notice  la  snffl- 
clent,  under  Pnb.  Acts  1897,  p.  294,  No.  229, 
amending  section  140  of  the  Keneral  tax  law. 
providing  that  no  process  for  the  possession  of 
land  acquired  under  tax  proceedings  shall  be  is- 
sued until  a  si>ecified  time  after  service  on  the 
original  owner  of  notice  of  the  purchase,  etc., 
signed  by  the  purchaser. 

2.  Saux— Valuation— Rkai.  Bstatb. 

It  is  not  necessary,  when  one  owner  owns 
a  section  of  land,  to  divide  and  value  it  for  taxa- 
tion by  40-acre  description. 

3.  SAira— Redemption— NoTiCB — Requisites. 

Under  Laws  1897,  p.  294,  No.  229,  amend- 
ing section  140  of  the  general  tax  law,  and  pro- 
viding for  the  giving  of  notice  by  a  purchaser 
at  a  tax  sale  to  the  original  owner,  the  notice 
given  should  indicate  the  sum  required  to  be 
paid  to  obtain  a  reconveyance  of  any  descrip- 
tion of  land  in  the  tax  deed,  whether  sold  and 
held  for  the  taxes  of  one  or  for  those  of  several 
years. 

4.  Same— Sebvice— Retubn— CoRCLUsivswEss. 

Laws  1897,  p.  294,  No.  229,  amending  sec- 
tion 140  of  the  general  tax  law,  requires  the  pur- 
chaser at  tax  sale  to  give  notice  of  the  sale  to 
the  original  owner,  and  provides  for  service  up- 
on the  executor  or  administrator  of  a  deceased 
owner.  Held,  that  where  a  sherKTs  return  of 
service  of  such  notice  did  not  Indicate  that  It 
was  served  upon  the  executor  of  the  deceased 
owner,  but  the  fact  that  it  was  served  upon  such 
person  was  made  to  appear  in  a  suit  to  set  aside 
the  notice  and  service,  the  return  was  not  con- 
clusive. 

6.  Same— AonoN  Attaokino  Trnjt— Technic- 
al Objections. 

A  bill  In  chancery  to  set  aside  a  tax  notice 
and  service  thereof,  under  Laws  1897,  p.  294, 
No.  229,  amending  section  140  of  the  general 
tax  law,  was  filed  on  the  ground  that  the  amount 
of  taxes  were  not  properly  specified  in  the  no- 
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tice;  that  the  notice  was  not  properly  aerred, 
in  tliat  a  copy,  instead  of  an  original,  was  served, 
and  in  that  the  proper  persons  were  not  served. 
Held,  that  a  contention,  on  a  motion  to  dismiaa 
the  bill,  that  the  objections  were  merely  technic- 
al, waa  untenable. 
e.  Sauk— Tax  Deed— Ihtkbkst  CoirvrrKD. 

Tax  deeds  from  the  state  being  expressly 
made  subject  to  the  relevant  conditions  im- 
posed bv  Act  No.  229,  p.  294,  Laws  1897,  as 
amended,  the  state  sells  an  interest  liable  to  be 
divested. 

Appeal  from  Circuit  Court,  Gogebic  Coun- 
ty, In  Chancery;   Norman  W.  Haire,  Judge. 

Bill  by  the, John  Duncan  Land  A  Mining 
Company  against  Albert  Rusch.  From  a 
decree  In  favor  of  defendant,  complainant 
appeals.    Beversed  and  rendered. 

The  bill  of  complaint,  filed  January  16, 
190S,  by  one  claiming  to  be  the  owner  of  the 
original  or  government  title  to  the  N.  V&  of 
section  12,  in  town  47  N.  of  range  42  W., 
prays  that  a  certain  tax  notice  and  the  serv- 
ice thereof  be  declared  void  and  be  set  aside, 
and  that  defendant  be  required  to  convey  to 
complainant  said  land  upon  payment  of  the 
amount  he  paid  for  a  certain  tax  deed,  plus 
100  per  cent,  and  plus  the  additional  sum  of 
IS  for  each  description  of  land  contained  in 
the  deed,  less  the  costs  of  this  proceeding. 
There  was  a  decree  dismissing  the  bill  of  com- 
plaint. It  appears  that  complainant  had  no 
title  to  the  premises  when  the  tax  notices 
were  served.  The  original  record  title  was 
in  Patrick  A.  O'Donald,  Charles  S.  Draper, 
and  Henry  Gamble,  and  James  B.  Peters  was 
holder  and  owner  of  a  recorded  tax  deed. 
The  tax  notices  were  addressed  to  these  per- 
sons respectively,  and  were  served  upon  each 
of  them,  except  Charles  S.  Draper.  Mr. 
Draper  was  dead.  By  his  will,  duly  probat- 
ed, his  wife,  Sarah  T.  Draper,  was  made 
sole  executrix  and  devisee,  and  on  September 
19,  1892,  she  had  filed  her  approved  bond, 
conditioned  to  pay  all  debts,  etc.  The  no- 
tice was  s^ved  on  Mrs.  Draper,  who  Is  de- 
scribed In  the  return  made  by  the  sheriff  as 
"wife  of  Charles  S.  Draper,  deceased."  Com- 
plainant thereafter  derived  its  title  to  the 
land  by  quitclaim  deeds  from  the  owners 
above  named,  including  Mrs.  Draper,  but  at 
what  particular  ,date  or  dates  neither  the 
record  nor  the  briefs  afford  Information. 
The  notice  is  here  set  out: 

"To  Patrick  A.  O'Donald,  Charles  S.  Draper 
and  Henry  Gamble,  Owners  of,  and  James 
B.  Peters,  the  Holder  of.  Tax  Title  to  the 
Lands  Herein  Described: 
'^ake  notice,  that  sale  has  been  lawfully 
made  of  the  following  described  land  for  un- 
paid taxes  thereon,  and  that  the  undersigned 
has  title  thereto  under  tax  deed  Issued  there- 
for,  and  that  you  are  entitled  to  a  recon- 
veyance   thereof    at    any    time    within    six 
months  after  service  upon  you  of  this  notice, 
upon  payment  to  the  undersigned  of  all  sums 
paid  upon  such  purchase,  together  with  one 


hundred  per  cent  additional  thereto,  and 
the  fees  of  the  sheriff  for  the  swvlce  or  cost 
of  publication  of  this  notice,  to  be  computed 
as  upon  personal  service  of  a  declaration  as 
commencement  ef  suit  and  the  further  sum 
of  five  dollars  for  each  description,  without 
other  additional  costs  or  charges.  If  pay- 
ment as  aforesaid  is  not  made,  the  under- 
signed will  Institute  proceedings  for  pos- 
session of  the  land. 

'T>escriptlon  of  Land. 


Plat.  Addition  or 
other  SawripttOB. 


N.  a.  H,  of  N.  B.  M, 
N.  W.  H  ot  N.  E.  U 
8.  W.  H  ot  N.  B.  -  ■ 
8.  B.  H  of  N.  B. 
N.  B.  H  of  N.  W. 
N.W.H  of  N.W.  H 
8.  W.  S  of  N.  W.  2 
8.  a.  K  of  N.  W.  2 


Am'L 

Dol'l. 


PaM 
Cts. 


47 

42 

47 

41 

47 

41 

47 

41 

4T 

a 

47 

41 

fa 

47 

42 

47 

41 

n 


"Gogebic  County,  Michigan. 

"Taxes  for  years  1889,  1800,  1891,  1892, 
1893,  1894.  1896,  1898,  1897,  1898.  1899,  1900. 
and  1001. 

"Tours  respectfully,    Albert  H.  Rusch. 

"Place  of  Business:  ReedsvUle^  Wiscon- 
sin. 

"Dated,  Oct  18^  1002.'' 

It  appears  that  defendant  has  a  tax  deed, 
dated  August  26,  1002,  conveying,  by  40- 
acre  descriptions,  the  N.  B.  %,  and  the  N.  E. 
%  of  the  N.  W.  %  of  the  section,  for  the  taxes 
of  1895, 1896,  1807,  and  1898,  for  a  considera- 
tlon  of  $150.40,  and  a  deed  of  same  date  con- 
veying by  40-acre  descriptions  the  remainder 
of  the  N.  %  of  section  12  and  the  S.  B.  %  of 
section  18,  same  town  and  range,  for  a  consid- 
eration of  $120.32,  for  taxes  of  the  same  years. 
In  the  bill  of  complaint  it  is  stated  that  de- 
fendant holdB  a  certain  tax  deed  conveying  said 
premises  for  the  delinquent  taxes  of  1889  to 
1901,  both  Inclusive,  for  which  he  paid  $648.- 
74  "as  your  orator  Is  Informed  and  be- 
lieves," and  in  the  answer  this  allegation  of 
the  bill  Is  admitted.  The  stipulated  facts, 
however,  are  that  at  the  time  of  the  service 
ot  the  notice  defendant  "had  a  tax  certificate 
for  the  purchase  of  said  lands  for  the  taxes 
of  the  year  1899.  and  later  received  two 
deeds,  each  of  which,  for  one  consideration, 
conveyed  separate  and  distinct  160  acres  of 
said  described  lands,  and  for  the  taxes  of 
the  years  1800  and  1899  said  defendant  had 
tax  certificates  for  the  purchase  of  said 
described  land,  and  subsequently  received  a 
separate  and  distinct  deed  for  each  40  acres 
of  said  described  lands,  for  one  consideration, 
for  the  years  of  taxes  as  aforesaid.  And  that 
defendant  paid  the  taxes  for  the  other  years, 
as  stated  in  the  tax  notices,  as  a  condition  of 
purchase."    The  land  was  listed  for  taxation 
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In  years  189S  to  189S,  ladoslTe,  In  40-acre  de- 
scriptions. It  Is  charged  in  the  bill,  and  ad- 
mitted by  the  answer,  that  the  sheriff  served 
the  notice  on  Gamble  and  on  Mrs.  Draper 
by  delivering  a  copy  thereof.  Three  objec- 
tions to  the  sufficiency  and  effect  of  the  tax 
notices  are  made  In  the  brief  for  appellant: 
(1)  The  amount  of  the  taxes  should  have  be«a 
spedfled  by  40-acre  descriptions.  (2)  Copy 
of  the  tax  notice,  instead  of  an  original  no- 
tice, was  served.  (3)  The  service  upon  Mrs. 
Draper  was  ineffective;  the  statute  providing 
for  service,  in  such  cases,  upon  the  executor 
or  administrator  of  the  deceased  owner. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERT,  OSTRANDER,  and  HOOKER,  JJ. 

J.  F.  Carey,  for  appellant  0.  H.  Beed, 
for   appellee. 

OSTRANDER,  J.  (after  stating  the  facts). 
1.  It  has  been  decided  (Williams  v.  Olson 
[Mich.]  104  N.  W.  1101)  that,  when  a  de- 
scription of  land  has  been  sold  for  taxes  of 
several  years,  and  a  single  tax  deed  Issued 
to  a  purchaser  from  the  state,  the  notice  Is 
good  If  It  specifies  the  amount  paid  for 
the  deed.  We  have  held,  also,  that,  if  the  tax 
deed  contains  several  descriptions  of  land, 
sold  for  the  taxes  of  a  single  and  the  same 
year,  the  notice  should  specify  the  amount 
required  to  redeem  each  description.  Jack- 
son V.  Mason  (Mich.)  106  N.  W.  1112.  The 
statute  (section  141,  General  Tax  Law,  Laws 
1897,  p.  295,  No,  229),  expressly  provides 
that  the  persons  holding  certain  Interests  in 
the  land,  as  grantees,  mortgagees,  shall  be 
entitled  to  a  reconveyance  "of  such  interests 
in  such  lands  so  held."  The  usual  method 
of  assessment  of  unoccupied  lands,  outside  of 
plats.  Is  by  a  government  description  cor- 
responding to  the  owner's  holdings.  It  is 
not  necessary,  when  one  owner  owns  a  sec- 
tion of  land,  to  divide  and  to  value  it  for 
taxation  by  40-acre  descrl])tIons.  It  Is  a 
fair  construction  of  the  language  of  section 
140  of  the  tax  law,  and  one  which  accords 
with  the  purpose  of  the  law,  which  requires 
that  the  notices  given  shall  indicate  the 
sum  required  to  be  paid  to  obtain  a  recon- 
veyance of  any  description  of  land  in  the  tax 
deed,  whether  sold  and  held  for  the  taxes 
of  one  or  for  those  of  several  years.  This 
the  notice  here  in  question  did  not  do.  In 
other  respects,  the  notice  seems  designed  to 
convey  as  little  Intelligence  as  possible.  It 
speaks  of  a  single  deed,  and  the  meaning 
to  t>e  gathered  from  it  is  that  a  single  deed 
conveying  each  of  the  eight  40'acre  descrip- 
tions was  issued  for  the  taxes  of  13  years. 
It  appears  that,  at  the  time  the  notice  was 
served,  defendant  did  not  have  deeds  of  por- 
tions of  the  lands  for  several  of  the  years. 

2.  The  statute  requires  service  of  a  notice. 
The  form  of  the  notice  is  set  out  In  the 
statute.  The  purpose  of  the  notice  is  to  di- 
rect the  attention  of  the  persons  upon  whom 
It  is  served  to  the  fact  that  the  land  has 


been  sold,  and  that  a  repurchase  of  It  may 
be  made  under  conditions.  We  are  not  pre- 
pared to  say  that  the  Legislature,  in  the 
use  of  the  words  "a  notice"  in  one  part  of 
the  section,  and  "a  copy  of  said  notice"  in 
another  part  of  the  section,  meant  to  dis- 
tinguish between  a  paper  signed  by  the  owner 
of  the  tax  titles  and  a  copy  of  that  paper 
which  conveyed  exactly  the  same  intelligence. 
The  purpose  of  the  act  is  accomplished  when 
the  necessary  knowledge  Is  acquired  by  the  . 
persons  upon  whom  notice  Is  required  to  be 
served.  What  the  statute  alms  to  have  com- 
municated to  owners  of  land  1^  knowledge  of 
the  facts  which  the  form  of  the  notice  is  cal- 
culated to  afford  them.  This  knowledge  Is  con^ 
veyed  as  well  by  a  copy  as  by  an  original,  and 
we  are  of  opinion  that  a  construction  of  the 
statute  which  would  require  that  an  original 
notice  be  in  all  cases  served  would  be  over- 
nice,  and  we  shall  decline  to  so  hold.  The 
service  by  copy  was  a  sufficient  service. 

3.  The  notice  In  the  case  at  bar  was  ad- 
dressed to  the  owners,  by  name,  and  among 
those  named  was  Charles  S.  Draper.  This 
corresponded  with  the  record.  The  notice 
was  sent  to  the  sheriff  of  Saginaw  county 
and  was  served,  by  a  copy,  upon  Mrs.  Draper, 
the  widow.  It  appears  that  she  was  the 
proper  person  to  whom  notice  should  have 
been  given ;  she  being  in  fact  the  executor 
of  the  last  will  and  testament  of  her  de- 
ceased husband.  The  return  of  the  officer 
does  not  indicate  this  fact  The  question 
presented  Is  whether  the  court  shall  accept 
the  return  of  the  officer  which  does  not 
sufficiently,  for  the  purpose  of  the  statute, 
describe  Uie  person  served,  or  the  fact  made 
to  appear,  that  the  proper  person  was  served. 
I  think,  for  reasons  set  out  in  Willlama  v. 
Olson,  supra,  that  the  fact  should  control. 

In  the  brief  of  counsel  for  the  appellee,  it 
is  urged  that  the  averments  of  the  bill  of 
complaint  show,  affirmatively,  that  the  prop- 
er persons  had  notice  of  the  defendant's  In- 
terest in  the  land ;  that  more  than  six  months 
elapsed  after  service  of  the  notices  before 
the  bill  was  filed,  and,  as  it  does  not  appear 
that  any  one  interested  was  deceived  or  In- 
jured, the  court  below  was  right  in  dismissing 
the  bill  of  complaint  To  this  It  may  be 
replied  that,  upon  application  by  defendant 
for  his  writ  of  assistance,  the  objections  now 
made  to  the  proceedings  could  l>e  presented. 
Nor  can  it  be  properly  eald  that  the  objections 
to  the  form  of  the  notice  are  merely  technical. 

Defendant  insists,  also,  that  the  statute 
provisions  which  have  been  considered  are 
not  constitutional  because  not  within  the  title 
of  the  act  and  because  in  effect  they  provide 
for  a  forced  transfer  by  one  owning  a  title 
to  lands.  Various  possible  consequences  of 
enforcement  of  the  law  are  pointed  out  and 
claimed  to  amount  to  limitations  of  con- 
stitutional rights.  It  will  not  be  profitable  to 
follow,  here,  the  discussion  undertaken.  The 
deeds  which  the  defendant  received  from  tlie 
state  are  expressly  made  subject  to  the  tel- 
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erant  conditions  Imposed  by  Act  No.  229,  p. 
294,  Pub.  Acts  1897,  as  amended.  Whatever 
the  title  which  the  state  held,  It  sold  to  de- 
fendant an  Interest  in  the  lands  which  was 
liable  to  be  divested. 

The  decree  below  Is  reversed.  A  decree 
will  be  entered  In  this  court  in  conformity 
with  the  prayer  of  the  bill,  upon  payment 
to  defendant  of  the  amount  tendered  In  the 
bill  of  complaint.  It  appearing  that  the  com- 
plainant, before  the  filing  of  the  bill,  offered 
to  pay  to  defendant  the  statutory  amount  to 
obtain  reconveyance,  complainant  will  recov- 
«e  costs  of  both  courts. 


HICHARDSON  LUMBER  CO.  T.  JASSPON 

et   al. 

(Supreme  Court  of  Michigan.     July  9,  1906.) 

Taxatiow—Saijb—Rsdekption— Notice. 

The  service  of  a  copy  of  the  notice  is 
iiufficient,  under  Pub.  Acts  1897,  p.  294,  No, 
JS»,  amending  section  140  of  the  general  tax 
law,  providing  that  no  process  for  the  posses- 
■on  of  land  acquired  under  tax  procMdings 
•hall  be  issued  until  a  specified  time  after  serv- 
ice of  notice  of  the  purchase,  etc.,  signed  by  the 
purchaser,   on   the   original   owner. 

Appeal  from  Circuit  Court,  Cheboygan 
County;  Frank  Shepherd.  Judge. 

Suit  by  the  Richardson  Lumber  Company 
against  Anna  Jasspon  and  others.  From  a 
decree  In  favor  of  defendants,  complainant 
appeals.    Affirmed. 

Complainant,  by  mesne  conveyances  from 
tiie  goyemment,  became  the  owner  of  the 
original  title  to  the  lands  here  In  dispute. 
Its  conveyances  were  obtained,  one  in  No- 
▼ember,  1901,  and  the  other  in  January,  1902. 
Defendant  Jasspon  In  August,  1899,  pur- 
chased the  lands  from  the  state  for  delin- 
quent taxes  for  the  years  1882  to  1894,  Inclu- 
sive. Her  deeds  were  duly  recorded.  De- 
fendant Gilchrist  has  an  interest  In  the  land 
obtained  from  the  defendant  Jasspon,  ac- 
quired after  the  expiration  of  the  six  months 
specified  in  the  notice.  Shortly  after  obtain- 
ing these  deeds  she  caused  notice  to  be  served 
onder  Act  No.  229,  p.  294,  Pub.  Acts  1897, 
amending  section  140  of  the  general  tax  law. 
This  act  provides  that:  "No  writ  of  as- 
sistance •  •  •  shall  be  issued  until  six 
months  after  there  shall  have  been  filed  with 
the  county  cleric  •  •  •  a  return  by  the 
Bhericr  of  said  county,  showing  that  he  has 
made  personal  service    •    •    •    of  a  notice; 

•  •  •  or  (In  case  of  the  nonresldence  of 
the  ^nrantee.  etc.,)  he  shall  send  to  such  gran- 
tee, etc.,  a  copy  of  said  notice  by  registered 
letter.  If  the  address  of  such  grantee,  etc.,  be 
known  to  him."  The  then  owners  of  the 
land  were  residents  of  the  state,  and  the 
sheriff  made  return  of  service  upon  them, 
that  be  has  "served  the  within  and  foregoing 
notice    •    •    •    by  personally  delivering  to 

•  •  •  a  true  copy  of  said  notice."  In 
Hay,  1902,  complainant  applied  to  the  Audi- 
tor €leneral  for  certificates  of  error  against 

108N.W.— 82 


said  sales.  The  application  was  denied.  lu 
September,  1902,  complainant  filed  petitions 
to  open  the  decrees  under  which  the  sales 
were  mad&  These  petitions  were  dismissed 
In  January,  1003,  and  no  appeal  taken  there- 
from. On  January  17,  1903,  complainant 
filed  a  petition  for  leave  to  file  a  bill  of  re 
view  in  said  proceedings.  To  this  petition 
answers  were  filed,  but  whether  such  petition 
has  been  heard  and  decided  by  the  court  the 
record  does  not  show.  Soon  thereafter,  the 
exact  date  not  appearing,  complainant  filed 
this  bill  to  quiet  title,  alleging  the  invalidity 
of  the  defendants'  tax  title.  Issue  was  duly 
joined,  proofs  taken,  and  the  bill  dismissed. 
Argued  before  McALVAY,  MONTQOM- 
BRt,   GRANT,  BLAIR,  and  HOOKBR,  JJ. 

Henry  K.  Oustln,  for  appellant  L  S.  Can- 
fleld,  for  appellees. 

GRANT,  J.  (after  stating  the  facts).  Is 
the  notice,  served  upon  the  owner  of  the  land 
In  this  case,  in  compliance  with  Act  No.  229, 
p.  294,  Pub.  Acts  1897,  and  valid?  This  Is 
the  sole  question  in  the  case.  Counsel  for 
complainant  contends  that  the  notice  is  void 
because  the  return  of  the  sheriff  shows  that 
a  copy,  and  not  the  original  notice,  was 
served.  It  Is  further  contended  that  this  no- 
tice is  a  step  In  the  proceedings  to  divest  the 
owners  of  land  of  their  titles,  and  therefore 
most  be  strictly  followed.  Counsel  Insists 
that  this  notice  Is  similar  to,  and  must  be 
governed  by,  those  cases  wherein  notices 
have  been  held  iuBufflcient  to  confer  Jurisdic- 
tion in  garnishment,  attachment,  and  drain 
cases,  citing  Campau  v.  Charbeneau,  106 
Mich.  422,  63  N.  W.  436;  Hannah  Lay  &  Co. 
V.  Mosser,  105  Mich.  18,  62  N.  W.  1120;  Millar 
V.  Babcock,  29  Mich.  526;  Buckley  v.  Lowry, 
2  Mich.  419;  King  v.  Harrington,  14  Mich.  532; 
Colton  V.  Rupert,  60  Mich.  318,  27  N.  W.  520. 
All  these  cases  involve  proceedings  before 
judgment  necessary  to  be  taken  or  notices  to 
be  given  in  order  to  confer  Jurisdiction  upon 
the  courts  or  the  drain  commissioner.  In 
Campau  v.  Charbeneau,  the  petitioner,  a  resi- 
dent of  Detroit,  owned  lands  in  Macomb  coun- 
ty, through  which  the  respondent,  the  drain 
commissioner,  had  taken  proceedings  to  estab- 
lish a  drain.  No  personal  service  was  made 
upon  the  petitioner,  who  was  the  only  one 
whose  land  was  to  be  taken,  but  a  published 
notice  In  Macomb  county,  which  was  not  ad- 
dressed to  the  petitioner,  was  relied  upon  as 
sufficient  The  statute  required  the  notice  to 
be  addressed  to  the  owner.  It  was  held  that 
the  notice  was  void.  In  Hannah  Lay  &  Com- 
pany v.  Mosser  the  provision  of  the  statute 
requiring  notice  was  wholly  Ignored.  In  Mil- 
lar ▼.  Babcock  the  statute  required  the  publi- 
cation of  a  notice  wbicb  was  not  given,  or 
published,  In  consequence  of  which  the  court 
lost  Jurisdiction.  In  Buckley  v.  Lowry  a 
writ  of  attachment  was  held  void  because  the 
statutory  affidavit  was  not  annexed  thereto. 
King  V.  Harrington  Is  a  similar  cas&  In 
Colton  T.  Rupert,  an  affidavit  to  bring  In  the 
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defendant,  who  was  absent  from  the  state, 
was  held  void  becanse  It  did  not  contain  the 
statutory  requirements.  These  cases  are 
based  upon  the  well-known  principle  that 
such  proceedings  are  In  derogation  of  the 
common  law,  are  harsh,  and  must  therefore 
be  strictly  construed  and  followed.  In  this 
case  the  proceedings  had  been  taken  In  court 
to  determine  the  title  held  by  the  defendants. 
The  owners  of  the  land  had  an  oi^ortunlty  to 
appear  in  that  court  and  set  up  any  defects 
In  the  proceedings.  They  neglected  to  do  so. 
As  this  court  has  often  said,  every  landowner 
knows  that  his  lands  are  subject  to  taxation 
to  support  the  government  It  is  his  duty 
to  watch  the  proceedings,  and,  if  he  claims 
fatal  defects  therein,  to  appear  before  the 
several  tribunals  to  obtain  redress.  See 
Land  Com'r  t.  Aud.  Oen.,  131  Mich.  147,  91 
N.  W.  153.  In  many,  and  probably  most, 
cases  the  failure  to  pay  Is  Intentional.  It  Is 
well  known  that  large  areas  of  timber  lands 
are  Intentionally  abandoned  by  the  owners 
after  the  timber  has  been  removed.  But 
whether  the  failure  to  pay,  or  to  seek  redress 
in  the  ways  provided  by  law  before  the  de- 
cree, results  from  Intention  or  neglect  or 
other  cause,  is  immaterial.  The  validity  of 
the  tax  titles  here  in  dispute  has  been  estab- 
lished by  decree  of  the  court  The  notice  re- 
quired by  Act  No.  229  is  one  of  favor  to  the 
original  owner,  by  which  he  is  permitted  to 
still  save  bis  land  by  paying  twice  the 
amount  of  the  tax  and  certain  other  charges. 
It  is  not  a  harsh  proceeding,  and  should  not 
in  my  opinion,  be  subject  to  the  same  strict 
rules  which  are  made  to  govern  the  harsh 
proceedings  by  attachment  garnishment,  and 
condemnation  of  land  In  drain  and  similar 
proceedings.  It  Is  not  a  notice  required  In 
the  course  of  proceedings  to  divest  the  owner 
of  his  title.  It  is  a  favor  granted  to  him  aft- 
er he  has  been  divested  of  his  title,  by  which 
bis  title  may  be  restored  to  him. 

The  theory  of  the  tax  law  and  the  status 
of  the  title,  when  these  notices  are  given,  are 
Important  to  consider.  It  is  the  theory  of  the 
law  to  give  the  landowner  every  opportunity 
before  the  assessor,  the  boards  of  review,  and 
the  courts,  to  appear  and  show  why  his  as- 
sessment Is  unjust,  or  for  any  good  reason 
Is  void.  If  he  is  dissatisfied  with  the  ded- 
sion  of  the  chancery  court  he  may  appeal  to 
the  court  of  last  resort  The  law  thus  fur- 
nishes him  every  opportunity  to  secure  and 
protect  bla  rights.  The  name  given  by 
courts  or  laymen  to  the  right  conferred  by 
section  140  is  of  no  consequence.  We  spoke 
of  it  in  Pike  V.  Richardson,  136  Mich.  414, 
99  N.  W.  398,  as  a  statute  providing  for  re- 
demption, and  to  be  liberally  construed  in 
favor  of  the  redemptloner.  The  statute  fixes 
the  status  of  the  title.  The  land  of  com- 
plainant had  been  duly  assessed,  and  it  ne- 
glected to  pay  its  taxes,  or  to  take  any  steps 
provided  by  the  law  to  test  the  validity  of 
the  tax.  Due  proceedings  in  chancery  were 
had,  the  tax  lien  foreclosed,  its  property  sold. 


and  the  title  conveyed  to  the  defendant  Jasa- 
pon.  The  amendment  to  the  general  tax  law 
(section  140)  expressly  recognizes  that  the 
proceedings  to  foreclose,  if  regular,  have  con- 
veyed the  title  to  the  tax  purchase.  Tbe 
language  of  this  section  is:  "No  writ  of 
assistance  *  *  *  for  the  possession  ot 
any  lands  the  title  to  which  has  been  obtain- 
ed under  and  In  pursuance  of  any  tax  sale 
hereafter  made,"  eta  Tbe  notice  to  be  serv- 
ed is  provided  by  the  statute,  and  requires 
the  tax  title  owner  to  state  that  a  sale  of 
said  land  has  been  lawfully  made,  and  that 
"the  undersigned  has  title  thereto  under  tax 
deed  Issued  therefor,  and  that  you  are  en- 
titled to  a  reconveyance,"  etc.  Section  141 
(page  295),  a  part  of  the  same  act  also  pro- 
vides that  when  the  original  owner  has 
paid  he  shall  be  entitled  to  "a  reconveyance" 
of  tbe  land.  This  language  is  consistent  on- 
ly with  the  theory  that  the  title  has  passed 
out  of  the  original  owner  into  the  owner  of 
the  tax  title,  and  that  the  former  Is  entitled, 
in  the  language  of  the  statute,  to  a  reconvey- 
ance, if  he  chooses  to  pay  twice  the  amount 
of  the  tax  and  certain  other  charges. 

Whether  you  call  the  notice  served  the  orig- 
inal or  a  copy,  is,  I  think,  of  little  signifi- 
cance. The  record  shows  the  notice  which  in 
form  Is  in  strict  compliance  with  the  statute. 
The  shericr  returns  that  be  served  it  by  p^- 
sonally  delivering  a  true  copy  theceot.  In 
Williams  T.  Olson  (Mich.)  104  N.  W.  1101. 
the  return  of  the  sheriff  showed  that  he  serv- 
ed "a  notice  of  which  the  notice  hereto  at- 
tached is  an  exact  duplicate,  by  delivering," 
etc.  The  notice  was  held  valid.  What  dif- 
ference is  there  between  an  "exact  duplicate" 
and  an  "exact  copy"?  The  landowner  bad 
a  notice  just  as  effectual  as  though  he  had 
been  served  with  what  is  called  the  "origi- 
nal." See  Bradley  t.  WlIliamB  (Mich.)  102 
N.  W.  625;  Duncan  L.  ft  M.  Co.  v.  Rusch 
(handed  down  herewith)  106  N.  W.  494. 

I  think  the  decree  should  be  afOrmed,  with 
costs. 

HOOKER,  J.,  concurred. 

MONTGOMERY,  J.  I  concnr  In  holding 
this  case  ruled  by  Duncan  £•.  *  M.  Co.  v. 
Rusch  (Mick.)  108  N.  W.  49i. 

McALVAY  and  BLAIB,  JJ.,  concurred 
with  MONTGOMERY,  J. 


POMEROY  et  al.  y.  NOUD. 
(Supreme  Court  of  Michigan.     July  9,   1906.) 
1.  Equitt— Box  OF  Rkviiw— HiABiiia — ^DiB- 

MI88AI,. 

A  court  of  chancery,  after  granting  leave 
to  file  a  bill  of  review,  may  dismiss  it  at  the 
hearing.  If  it  then  appears,  contrary  to  the  aver- 
ments of  tbe  bill,  that  there  is  in  fact  no  new 
matter  or  no  matter  which  might  not  have  been 
produced  upon  the  original  nearing,  and  this 
is  true,  without  considering  to  what  extent, 
if  any,  the  omitted  matter,  if  prodoced,  might 
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or  woald  have  varied  the  terms  of  the  decree 
•oaght  to  be  reviewed. 

[Eld.  Note. — For  cases  in  itoint,  see  toL  19, 
Cent.  Dis.  Equity,  {  1140.] 

2.  Sams— Right  of  Retixw. 

Pursuant  to  the  terms  of  a  mortgafe,  the 
mortgagee  took  possession  of  the  property,  and 
for  several  years  conducted  the  business  of 
the  mortgagor,  in  an  attempt  to  obtain  from 
tlie  bnainess  a  anm  sufficient  to  cancel  the  in- 
debtedness, and  after  the  decease  of  the  mort- 
gagor the  mortgagee  brought  an  action  for  fore- 
closure. No  attorney  had  ever  examined  the 
books  of  the  mortgagee  until  after  the  fore- 
closure sale,  no  accounting  was  attempted  by 
the  mortgagee  in  the  foreclosure  proceedings,  the 
attention  of  the  court  was  not  directed  to  the 
fact  that  the  mortgagee  had  been  conducting 
the  business  of  the  mortgagor,  and  the  guardian 
ad   litem   for    five   infant   defendants   was   not 

§  resent.  Held  that,  on  a  bill  in  the  nature  of  a 
ill  of  review  in  the  foreclosure  proceedings,  the 
court  should  make  an  examination  of  the  case 
upon  the  merits. 

8.  Mortgages— PossBssioN  bt  MoBTOAoiat— 
Management  of  Business— GoMPsifSATioif. 

A  debtor  gave  a  creditor  a  mortgage  pur- 
suant to  which  be  assumed  the  management  of 
the  mortgagor's  business  in  an  effort  to  obtain 
therefrom  a  safficient  sum  to  cancel  the  indebted- 
ness, and,  after  the  decease  of  the  mortgagor,  the 
mortgagee  furnished  statements  to  the  widow, 
who  was  administratrix,  showing  that  he  was 
making  a  charge  for  his  services.  Held,  that 
the  furnishing  of  such  statements,  and  the  fact 
that  no  objection  was  made  thereto,  was  not 
sufficient  to  sustain  the  charge  by  agreement, 
i.  Same>— Irtxbest. 

Where,  pursuant  to  a  mortgage,  the  mort- 
gagee assumed  charge  of  the  mortgagor's  busi- 
ness, it  was  equitable  that  he  should  receive 
interest  paid  by  him  and  interest  npon  the  in- 
debtednesa  owed  to  himself. 
Su  iHTKKEgr— Open  Accounts. 

Where  a  mortgagee,  pursuant  to  the  mort- 
gage, assumed  charge  of  the  mortgagor's  busi- 
ness, the  fact  that,  after  paying  notes  of  the 
mortgagor,  he  cliarged  the  amounts  thereof  in 
an  acooont,  did  not  operate  to  render  such  an 
account  an  open  account  unliquidated  and  non- 
interest  bearing, 
e.  Sake. 

Sums  advanced  by  the  mortgagee,  in  the 
conduct  of  the  business  for  the  purchase  of 
material  and  for  labor,  were  not  nnliqaidated 
and  noninterest  bearing. 
7.  mokfoages— mobtoaoek  in  pobskssion— 
Compensation. 

A  debtor  gave  a  mortgage,  pursuant  to 
which  the  mortgagee  assumed  charge  of  the 
debtor's  business  in  an  effort  to  realize  there- 
from a  sum  suflBclent  to  cancel  the  indebtedness, 
and  rendered  statements  to  the  debtor  showing 
that  he  was  making  charges  for  his  services, 
and  continued  to  render  such  statements  to  the 
administratrix  after  the  decease  of  the  debtor. 
Held,  that  the  mortgagee  was  not  entitled 
to  receive  compensation  for  his  services  after 
the  decease  of  the  debtor. 

Appeal  from  Clrcait  Court  Manistee 
Coonty,  In  Chancery;  Aaron  Y.  McAlvay, 
Jndge. 

Suit  by  Lonlsa  Pomeroy,  In  her  own  be- 
half and  as  administratrix  of  the  estate  of 
John  0.  Pomeroy,  deceased,  and  others, 
against  Patrick  Nond.  From  a  decree  in 
favor  of  defendant,  complainants  appeal. 
Keversed  and  decree  entered  In  conformity 
with  the  opinion. 

Argued  before  GRANT,  BLAIB,  MONT- 


OOMBRY,   OSTRANDER,   and   HOOKER, 
JJ. 

Cbarlea  A.  Withey  and  Frank  I*  Fowler, 
for  appellants.    Dovel  &  Dovel,  for  appellee. 

OSTRANDER,  J.  Some  references  to  tes- 
timony will  be  necessary  to  an  understanding 
of  tbe  case,  and  will  be  made.  The  opinion 
of  tbe  trial  judge,  however,  so  fully  outlines 
tbe  case  that  it  Is  here  set  out  at  length: 

"In  this  case  the  complainant  In  ber  own 
behalf,  also  as  administratrix  of  her  father, 
John  C.  Pomeroy,  together  with  the  widow 
and  heirs  at  law  of  said  deceased,  flies  her 
bill  in  the  nature  of  a  bill  of  review  against 
the  defendant,  asking  that  a  decree  hereto- 
fore entered  In  this  court,  which  this  bill 
seeks  to  review,  be  set  aside  and  an  account- 
ing be  bad  between  Patrick  Koud,  defendant, 
and  tbe  estate  of  John  C.  Pomeroy,  and  that 
said  defendant  be  decreed  to  pay  such  es- 
tate any  amount  found  due.  On  January  6, 
1S9S,  John  C.  Pomeroy,  deceased,  was  in- 
solvent, and  defendant  was  indorser  for  him 
In  tbe  amount  of  about  flO.OOO,  and  also  held 
certain  mortgages  on  real  estate  of  said 
Pomeroy,  and  said  Pomeroy,  on  January  3, 
1896,  gave  defendant  a  mortgage  for  $43,000 
to  secure  such  indebtedness.  This  mortgage 
gave  defendant  a  right  to  take  possession  of 
tbe  property  described  therein  'and  use  and 
operate  the  same  in  such  manner  and  for 
such  length  of  time  as  such  party  shall  deem 
advantageous,  and  apply  the  net  earnings 
and  proceeds  to  tbe  payment  of  tbe  obliga- 
tions and  Indebtedness  secured  hereby, 
whether  the  same  are  due,  or  not ;  the  opera- 
tion of  said  bottling  works  and  said  mill 
property  to  be  at  the  risk  and  expense  of 
said  party  of  tbe  first  part'  Defendant  took 
possession  January  6,  1895,  of  the  property 
turned  over  to  blm  under  the  mortgage  and 
certain  other  property  not  described  or  in- 
cluded therein,  for  the  purpose  of  making  tbe 
attempt  to  realize  the  large  amounts  for 
which  he  bad  become  indorser  for  Pomeroy, 
and  proceeded  to  operate  the  said  property 
and  so  continued  until  the  years  1001  and 
1902.  Defendant  as  mortgagee  In  posses- 
sion, found  it  necessary  in  order  to  operate 
tbe  property  to  any  advantage  to  put  in  large 
amounts  of  fresh  money  of  his  own,  and 
claims  that  it  was  necessary  for  blm  to  bor- 
row In  order  to  do  this,  and  pay  interest. 
J.  C.  Pomeroy  died  In  December,  1897,  and 
tbe  complainant  Emella  Pomeroy  Mackin, 
was  thereafter  appointed  administratrix  of 
bis  estate.  Much  testimony  has  been  offered 
relative  to  matters  equally  within  the  knowl- 
edge of  the  deceased  and  testified  to  by  tbe 
parties  to  this  proceeding.  Such  matters  as 
are  clearly  within  the  prohibition  of  tbe 
statute  (although  some  such  testimony  was 
put  in  the  record)  the  court  strikes  out  and 
holds  such  testimony  incompetent  The  busi- 
ness of  the  deceased  consisted  of  a  sawmill 
and  planing  mill,  with  some  cedar  and  other 
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timber  to  supply  it,  also  a  bottling  works  at 
Manistee,  and  at  Franl^fort,  and  certain 
real  estate  not  described  in  the  mortgage,  all 
of  which  property  and  business  the  defendant 
took  Into  his  possession,  exc^t  the  bottling 
works  and  the  homestead  occupied  by  Pom- 
eroy's  wife  and  family,  and,  as  before  stated, 
proceeded  to  run  the  mill  business  and  dis- 
pose of  some  of  the  other  property.  After 
the  appointment  of  the  administratrix  and 
in  December,  1897,  or  early  in  1898,  certain 
reports  or  statements  of  the  business  were 
made  to  the  administratrix,  and  afterwards 
for  the  years  1898,  1899,  1900,  1901,  and  in 
the  year  1902  the  defendant  began  proceed- 
ings to  foreclose  his  securities  for  the  pur- 
pose of  realizing  a  balance  of  $11,752.34, 
claimed  by  him  to  be  due  and  unpaid  upon 
the  amount  of  indebtedness  owing  him  under 
such  securities.  Personal  service  was  bad 
vpon  the  defendants,  who  were  the  same  as 
complainants  In  this  suit,  and  a  decree  pro 
confesso  was  afterwards  entered  therein  In 
favor  of  Patrick  Noud  and  against  the  de- 
fendants for  the  amount  claimed.  Petition 
was  filed  early  In  1903  asking  leave  to  file 
a  bill  in  the  nature  of  a  bill  of  review,  which 
was  heard  and  granted,  and  afterwards  the 
bill  of  complaint  In  this  cause  was  filed. 

"The  contention  of  the  complainants  In 
this  suit  Is  that  the  defendant,  Patrick  Noud, 
was  practically  a  trustee,  subject  to  all  the 
duties  and  obligations  required  of  trustees; 
that  be  in  administering  said  property  was 
extravagant  and  made  charges  for  personal 
service  and  also  charges  of  large  amounts 
for  compound  interest;  that  be  neglected  to 
deal  with  the  representative  of  the  estate 
fairly,  and  by  a  system  of  bookkeeping  cover- 
ed up  his  acts  and  doings  so  that  they  were 
not  intelligible  and  understood  by  the  ad- 
ministratrix, and  that  in  this  and  other  mat- 
ters he  did  not  deal  fairly  and  honestly  in 
the  premises;  that  these  matters  complained 
of  were  not  known  to  the  complainants  and 
could  not  be  easily  ascertained,  and  that,  in 
truth  and  In  fact,  at  the  time  this  account- 
ing Is  asked  for,  the  estate  of  J.  C.  Pomeroy 
is  entitled  to  a  large  amount  of  money  from 
defendant  and  all  the  property  upon  the 
foreclosure  proceedings  be  took  or  sold  to 
satis^  his  claim.  Both  on  the  hearing  of 
the  petition  hereinbefore  mentioned  for  leave 
to  file  a  bill  of  review,  and  upon  bearing  of 
the  case  after  the  bill  was  filed  and  an  is- 
sue joined,  much  more  time  than  usual  has 
been  given  by  the  court  to  this  matter.  The 
perplexities  surrounding  the  case  under  the 
proofs  are  not  few,  and  the  questions  raised 
are  of  great  importance  and  in  a  branch  of 
the  law  under  which  there  are  not  many 
cases  to  guide  the  court  in  coming  to  a  de- 
termination. The  proofs  show  that  the  de- 
feudant,  Patrick  Noud,  took  this  property  at 
a  time  when  the  same  was  of  little  value, 
and  by  wise  administration  and  business 
shrewdness,  assisted  by  a  rising  market  in 
timber,  successfully   administered   It     The 


books  of  account  disclosed  that  he  kept  an 
account  called  'Patrick  Noud,  Mortgagee,' 
and  also  an  account  called  'J.  C.  Pomeroy. 
Special';  that  in  the  first  account  all  tbe 
transactions  and  doings  relative  to  the  prop- 
erty within  the  mortgage  were  entered,  and 
in  the  second  account  matters  not  connected 
with  the  mortgage  itself,  but  property  out- 
side of  the  mortgage  received  and  admin- 
istered by  him.  So  far  as  the  bookkeeping 
is  concerned,  its  accuracy  is  undisputed,  ami 
the  competency  of  his  bookkeeper,  Michael 
Fay,  Is  not  questioned.  In  fact,  the  expert 
accountant,  H.  N.  Doughty,  wlio  C3>ent  mncb 
time  upon  these  books  for  the  complainant, 
and  who,  without  question.  Is  competent, 
certified  to  the  accuracy  of  the  bookkeeping, 
and  that  in  arriving  at  his  final  figures  they 
would  be  exactly  the  same  as  Fay's  if  the 
service  account  and  Interest  account  were 
added.  Statements  from  these  books  were 
furnished  in  1897  to  1901,  inclusive,  and 
after  the  administratrix  was  appointed  and 
a  large  amount  of  claims  proved  in  probate 
court,  1  think  tn  the  year  1901,  a  meeting  of 
the  creditors,  the  administratrix,  and  de- 
fendant, Patrick  Noud,  was  had  for  the  pur- 
pose of  going  over  the  matters  contained  in 
said  statements  and  discussing  the  claim  of 
this  defendant  A.  large  number  of  creditors 
were  represented,  and  the  statements  were 
submitted  and  discussed,  and  an  adjourned 
meeting  was  had  30  days  lata*  for  the  pur- 
pose of  ascertaining  if  any  margin  could  be 
gotten  for  the  creditors  out  of  this  prop- 
erty. Defendant  Noud  made  the  proposi- 
tion to  discount  his  claim  to  any  one  wbo 
would  take  the  business  off  bis  bands, 
also  to  pay  costs  of  foreclosure  in  case 
he  began  proceedings.  At  the  second  meet- 
ing of  the  creditors  his  proposition  was 
not  accepted,  and  no  action  was  taken.  He 
afterwards  filed  bis  bill,  as  hereinbefore 
stated,  to  foreclose  his  securities.  The  main 
question' to  be  determined,  as  appears  to  tbe 
court  before  a  decree  will  be  set  aside  npon 
the  bill  of  review,  is  whether  the  showing 
made  upon  the  proof  discloses  that  there  is 
new  matter  not  within  the  knowledge  of  tbe 
complainants  at  the  time  of  the  former  trial 
and  not  easily  ascertained  by  them,  or 
whether  error  of  law  has  been  committed  in 
granting  the  decree.  Taking  the  proof  oCTer- 
ed  on  the  part  of  the  complainant  and  giving 
them  their  widest  possible  significance  and 
weight  the  court  Is  not  able  to  say  that 
there  Is  matter  which  was  not  within  the 
knowledge  of  complainant  Emelia  Pomeroy 
Mackin,  administratrix,  or  easily  ascertain- 
able by  her  in  time  to  be  presented  and  heard 
on  former  trial.  The  statements  furnished 
in  1897  to  1901  are  practically  tbe  same  as 
furnished  now  from  the  books  and  by  Mr. 
Fay,  and  also  it  is  claimed  that  tbe  Inter- 
est account  did  not  accompany  all  of  these 
statements.  It  appears  to  the  court  that  any 
person  with  ordinary  knowledge  and  discrim- 
ination could  take  these  statements  and  know 
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that  a  cbarge  for  service  had  been  made  by 
defendant  Noud  for  himself  and  his  book- 
keeper. 

"It  Is  contended,  on  the  part  of  complain- 
ants, that  no  service  account  should  be  al- 
lowed, but  the  mortgagee,  Noud,  was  obliged 
to  take  the  property  and  work  out  his  Indebt- 
edness without  charge.  This  is  the  old  rule 
as  to  trustees,  but  the  later  and  better  au- 
thorities do  not  hold  that  In  cashes  of  this 
kind,  where  a  mortgagee  is  in  possession  for 
the  purpose  of  realizing  from  a  bankrupt 
property  sufSclent  to  save  him  from  loss,  he 
must  do  so  gratuitously.  The  only  proof  in 
the  case  upon  the  value  of  his  services  are  to 
the  effect  that  the  charge  Is  reasonable.  The 
other  claim  as  to  interest  being  compounded 
and  added  Into  the  decree  heretofore  made 
Is  also  a  matter  which  entered  into  the  state- 
ments heretofore  referred  to  furnished  by 
Noud,  and  there  Is  proof  in  the  case  that,  if 
Interest  had  been  computed  according  to  the 
rule  recognized  by  our  courts  in  this  state, 
the  amount  of  the  balance  would  have  been 
greater  than  if  computed  as  was  done.  These 
are  the  two  matters  upon  which  the  complain- 
ants finally  rested  their  case  and  claimed 
that  this  service  account  and  compound  in- 
terest account  amount  to  the  sum  of  $9,776 
and  that  a  decree  should  be  made  in  their 
behalf  for  that  amount  and  for  the  property 
sold  upon  the  foreclosure  decrees;  that  at 
the  time  of  the  foreclosure  defendant  Noud 
was  Indebted  to  the  estate  in  the  sum  afore- 
said, and  should  have  turned  over  the  prop- 
erty to  the  administratrix.  In  the  argu- 
ment this  contention  Is  made  on  behalf  of 
creditors  except  as  represented  by  the  admin- 
istratrix and  as  claimed  in  the  argument. 
The  creditors  have  not  appeared  in  this 
case,  yet  it  is  apparent  to  the  court 
that  the  creditors  have  carefully  gone 
over  the  statements  rendered  at  the  cred- 
itors' meeting  and  satisfied  themselves  that 
•no  margin  remained  for  them,  and,  when  it 
is  considered  that  any  amount  this  court 
might  decree  due  the  estate  from  defendant 
would  be  applied  entirely  upon  the  creditor's 
claims,  their  conduct  in  the  premises  has 
considerable  weight  with  this  court  The  de- 
fendant Is  criticised  also  on  account  of  deal- 
ing with  the  State  Lumber  Ck)mpany,  with 
which  be  was  the  largest  owner,  In  purchas- 
ing lumber  and  sawing  logs  for  blm  In  car- 
rying on  his  business.  To  any  one  acquainted 
with  lumber  business  it  is  apparent  that, 
when  the  timber  is  practically  exhausted  and 
the  logs  come  In  very  slow,  to  keep  a  mill 
crew  on  the  pay  roll  full  time  for  the  few  days 
each  month  logs  could  be  supplied  would  not 
be  wise  management,  especially  when  at  a 
fair  figure  the  logs  could  be  sawed  at  any  oth- 
er place.  There  is  no  proof,  whatever,  show- 
ing that  any  of  the  prices  charged  were  ex- 
orbitant, or  that  the  lumt>er  purchased  was 
not  worth  the  price  paid.  In  fact,  the  testi- 
mony is  all  to  the  contrary.  The  court  is 
satisfied  from  the  proofs  in  the  case  that 


there  Is  no  new  matter  such  as  Is  necessary 
and  requisite  to  plant  a  bill  of  review  upon 
disclosed  In  these  proofs,  and  that  the  case 
when  all  in  on  the  part  of  the  complainants 
does  not  dIfCer  in  its  results  from  the  case 
made  under  the  mortgage  foreclosure. 

"Therefore  the  prayer  of  the  bill  of  com- 
plaint is  denied,  and  the  bill  dismissed,  with- 
out costs,  and  a  decree  will  be  entered  accord- 
ingly." 

It  appears  that  leave  was  granted  to  the 
parties  complainant  here  to  file  a  bill  In  the 
nature  of  a  bill  of  review  in  a  foreclosure 
proceeding  Instituted  tn  said  court  May  3, 
1902,  which,  regularly,  resulted  in  a  decree 
which  was  filed  September  6,  1902,  and  was 
later  completed  by  a  sale  of  the  mortgaged 
property.  The  foreclosure  proceeding  Involv- 
ed, as  appears  from  a  bill  of  complaint  there- 
in, a  certain  mortgage,  dated  January  3,  1895. 
securing  payment  of  $6,000,  and  a  prior  mort- 
gage given  September  28,  1887,  securing  pay- 
ment of  $5,000,  assigned  to  complainant.  The 
indebtedness  secured  by  these  mortgages 
was,  all  of  it,  so  far  as  the  foreclosure 
bill  stated  the  facts,  evidenced  by  certain 
promissory  notes.  No  other  indebtedness  is 
mentioned  in  the  foreclosure  bill.  There 
was  no  appearance  of  defendants  In  the  fore- 
closure proceeding.  The  mortgage  securing 
the  payment  of  $6,000  is  conditioned  also  up- 
on paying  certain  other  notes,  amounting 
to  $37,000,  made  by  the  mortgagor.  Indorsed 
by  the  mortgagee,  and  renewals  thereof  and 
Interest  and  any  other  Indebtedness  of  the 
mortgagor  upon  which  the  mortgagee  was 
liable  as  Indorser  or  otherwise.  It  appears 
further  that  the  debtor  gave  to  defendant, 
also,  a  chattel  mortgage,  dated  J^uary  3, 
1895,  securing  the  sum  of  $43,000,  conditioned 
substantially  as  is  the  real  estate  mortgage 
of  same  date.  No  mention  of  this  security 
is  made  In  the  foreclosure  bill  or  in  the  bill 
of  review.  It  Is  averred  In  the  bill  of  re- 
view that,  by  virtue  of  the  two  real  estate 
mortgages  and  a  certain  alleged  parol  agree- 
ment, Mr.  Noud  took  possession  of  the  real 
estate  and  personal  property  of  said  mort- 
gagor described  in  the  bill  and  operated  aitd 
managed  the  same  for  the  purpose  of  pay- 
ing from  the  net  proceeds  said  indebtedness, 
turning  over  any  remainder  to  the  debtor. 
With  the  answer  of  defendant  to  the  bill  of 
review  is  a  plea,  setting  out  the  proceedings. 
Including  the  decree  in  the  foreclosure  pro- 
ceedings, with  the  further  averment  that 
the  bill  of  review  was  filed  more  than  a  year 
after  expiration  of  the  time  given  to  appeal 
from  said  decree.    This  plea  was  overruled. 

It  is  the  theory  of  the  bill  of  review  that 
upon  a  proper  accounting  by  Noud  It  would 
have  been  made  to  appear.  In  the  foreclosure 
proceeding,  that  a  less  sum  than  was  claimed, 
or  no  sum  at  all,  would  have  been  found  to  be 
due.  The  debtor,  John  0.  Fomeroy,  died  In 
December,  1897,  at  a  time  when  the  defend- 
ant had  for  nearly  three  years  managed  and 
directed  his  business  and  such  property  as  be 
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had  taken  poasesslon  of.  It  Is  averred  that 
complainantB,  some  of  whom  were  and  are  In- 
fants, were,  at  the  time  of  the  foreclosure  pro- 
ceeding. Ignorant  of  the  manner  In  which  de- 
fendant had  managed  the  property,  were  fi- 
nancially unable  to  defend  the  foreclosure 
proceedings,  were  Ignorant  of  business  meth- 
ods, were  relying  upon  the  integrity  and  busi- 
ness ability  of  defendant — for  which  reasons 
the  matters  now  sought  to  be  brought  upon  the 
record  were  not  produced  in  the  foreclosure 
proceedings.  The  testimony  clearly  supports 
the  finding  of  the  circuit  judge  to  the  eftect 
that -there  la  nothing  now  brought  upon  the 
record  which  the  defendants,  and  especially 
the  administratrix,  might  not  have  produced 
In  the  foreclosure  ca^e.  They  have  since 
learned  nothing  which  they  did  not  then 
know,  unless  it  Is  that  upon  the  facts,  then 
and  now  known,  certain  legal  propositions 
might  have  been  advanced  for  the  purpoae 
of  decreasing  the  amount  which  the  complain- 
ant In  the  foreclosure  proceedings  showed 
to  be.  bis  due.  It  is  beyond  doubt  that  the 
business  was  conducted  and  the  property 
managed,  for  the  first  three  years,  or  there- 
abouts, with  the  knowledge  of  the  debtor 
Pomeroy,  Thereafter,  from  time  to  time, 
statements  were  furnished  to  the  administra- 
trix, which  she  reviewed,  showed  to,  and 
talked  over  with  the  expert  bookkeeper 
formerly  employed  by  her  father,  the  deced- 
ent, exhibited  to  the  jndge  of  probate  and  to 
various  friends.  The  statements  were  cor- 
rect statements.  The  books  were  properly 
and  honestly  kept 

I  have  no  doubt  of  the  power  of  a  court  of 
chancery,  after  granting  leave  to  file  a  bill  of 
review,  ta  dismiss  the  bill  at  the  hearing  if 
It  then  appears,  contrary  to  the  averments 
of  the  bill,  that  there  is,  in  fact,  no  new 
matter  or  no  matter  which  might  not  have 
been  produced  upon  the  original  hearing; 
this,  without  considering  to  what  extent,  if 
any,  the  omitted  matter,  if  produced,  might 
or  would  have  varied  the  terms  of  the  decree 
sought  to  be  reviewed.  In  the  case  at  bar, 
it  is  indicated  in  the  opinion  filed  that  not 
only  Is  there  no  proper  showing  made  for 
opening  the  foreclosure  proceedings,  but  that 
if  the  matter  had  been  produced  in  the  fore- 
closure proceedings  no  different  result  would 
have  followed.  This  court  has  many  times 
stated  the  considerations  which  should  af« 
feet  the  granting  or  refusing  of  leave  to  file 
a  bin  of  review.  Detroit  Savings  Bank  v, 
TruesdaU,  88  Mich.  4^.  443;  Sanford  v. 
Haines,  71  Mich.  116,  38  N.  W.  777;  Sher- 
wood V.  Savings  Bank,  104  Mich.  65,  62  N. 
W.  294;  Brown  v.  Fltzpatrlck  (Mich.)  107 
N.  W.  488,  are  some  of  the  cases  decided. 
The  rules  laid  down  are  to  some  extent 
founded  in  considerations  of  public  policy, 
as  well  as  those  of  private  right  A  con- 
sideration of  weight  In  determining  whether 
relief,  if  otherwise  warranted,  should  be 
granted  in  this  proceeding,  is  the  one  of  the 
relations  of  defendant  Noud  to  the  property 


In  question  and  to  the  owners.  It  Is  not  al- 
ways that  a  trustee  Is  permitted  to  urge, 
against  the  strict  examination  of  bis  accounts, 
all  of  the  rules  of  legal  warfare  governing 
in  purely  adversary  proceedings.  His  duty 
to  render  an  account  not  only  mathematically 
correct,  but  equitably  fair,  and  to  submit  his 
performances  of  the  trust  duties  to  examina- 
tion, operates,  often,  to  the  advantage  of  the 
cestuls  que  trust  who  might  be,  otherwise, 
considered  to  be  Irretrievably  in  default 
This  rule  is  also  one  largely  of  public  policy. 

This  consideration  has  led  to  a  very  care- 
ful examination  of  the  record.  Defendant 
Noud  had  never  accoi^ted.  No  bad  faith  is 
attributed  to  him;  but  conceding  his  acts  and 
his  bookkeeping  both  to  have  been  honest 
and  that  he  charged  no  greater  sum  for  in- 
terest and  no  more  for  his  services  than  he  be- 
lieved himself  entitled  to  receive,  what  he 
did  had  never  been  subjected  to  the  scrutiny 
to  which  he  was  l>ound  to  submit.  Such 
scrutiny  Implies  more  than  the  identifica- 
tion of  items  and  the  honesty  of  the  trustee. 
It  Involves  the  test  by  the  rules  of  law.  It 
appears  that  no  one  learned  In  the  law  ever 
applied  himself  to  an  examination  of  the  ac- 
count of  the  trustee  until  after  the  foreclosure 
sale.  No  defense  was  made  in  the  foreclo- 
sure proceedings.  The  sale  was  made  on  Jan- 
uary 19, 1908,  pursuant  to  decree  of  Septem- 
ber 5,  1902,  and  petition  for  leave  to  file  the 
bill  of  review  was  filed  June  23,  1903.  It 
does  not  appear  that  any  accounting  by  the 
trustee  was  attempted  in  the  foreclosure 
proceedings,  or  that  the  attention  of  the  court 
was  directed  at  all  to  the  fact  that  the  com- 
plainant in  that  suit  had  for  years  conducted 
the  business  of  the  mortgagor.  It  does  ap- 
pear that  the  guardian  ad  litem  for  five  In- 
fant defendants  was  present  and  submitted 
all  questions  concerning  the  rights  of  his 
wards  to  the  court  In  view  of  the  facts  and 
for  the  reasons  given,  the  court  should  pro- 
ceed to  an  examination  of  the  case  upon  the 
merits.  There  are  but  two  subjects  which  re> 
quire  attention.  They  are  the  charges  made 
for  services  of  defendant  and  the  charges 
for  Interest  As  to  all  other  matters  of  dis- 
pute no  reason  is  found  for  interference. 

The  record  warrants  the  assumption  that 
the  debtor,  Pomeroy,  knew  of  the  charges 
made  by  Noud  for  the  years  1895,  1896,  1897 
of  $1,000  per  annum  for  services,  and  from 
the  fact  of  knowledge  ratification  and  ap- 
proval may  be  found.  After  1897  there  was 
no  one  who  did  In  fact  assent,  and  no  one 
who  could,  by  mere  Implication,  be  held  to 
have  assented  to  such  a  charge.  The  facts 
that  the  statements  which  were  furnished  to 
the  administratrix  showed  such  a  charge,  and 
that  no  objection  was  made  thereto,  are  not 
sufficient  to  sustain  a  charge  by  agreement 
The  facts  are  not  like  those  considered  in  the 
case  of  Quimby  v.  Uhl,  130  Mich.  198,  89  N.  W. 
722,  cited  by  counsel  for  defendant  Should 
such  charges  for  years  subsequent  to  1897  be 
for  any    reason  approved?    It   is    said   the 
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charges  were  reasonable.  Thlg  may  be  ad- 
mitted, if  we  consider  merely  the  yalue  of 
the  aerrices  of  defendant  In  tbe  manage- 
ment of  such  a  business.  His  position  was, 
however,  a  voluntary  one,  assumed  in  his  own 
Interest,  and  the  services  were  given  in  se- 
curing payment  of  indebtedness  to  himself 
or  for  wMch  he  was  liable  to  others.  It  is 
true  that  there  Is  no  imperative  rule  of  law 
wlilch  requires  that  such  services  shall  be 
gratuitous.  Defendant  has,  however,  charged 
and  received  interest  upon  all  the  indebted- 
ness, upon  that  directly  paid,  to  the  time  of 
its  payment,  upon  that  paid  and  carried  by 
himself.  It  is  equitable  that  he  should  re- 
ceive Interest  paid  by  him,  and  Interest  upon 
the  indebtedness  owed  to  himself.  He  should 
not  receive  both  interest  and  salary. 

As  to  the  charges  for  interest:    The  fact 
that  Mr.   Noud,  after  paying  notes  of  the 
debtor,  charged  the  amounts  thereof  in  an  ac- 
count, would  not  operate  to  render  such  an 
account  an  open  account,  unliquidated  and 
noninterest  bearing.    And  if,  in  the  conduct 
of  the  business,  he  advanced  money  as  was 
necessary  to  purchase  material  and  for  labor, 
such  sums  so  advanced  would  not  be  unliq- 
uidated items  and  for  that  reason  noninterest 
bearing.    The  difficulty  Is  that  in  any  account 
of  the  operation  of  the  business  there  must 
appear  side  by  side  upon  the  books  of  account 
items  of  money  advanced  and  also  of  moneys 
received.    So  long  as  there  was  no  actual  ap- 
plication of  moneys  upon  the  indebtedness 
owing  to  Mr.  Noud,  the  interest  upon  such  in- 
debtedness,  including   advancements,   would 
continue  to  run.    Mr.    Noud  kept  two  ac- 
counts; one  called  "J.  C.  Pomeroy  Special  Ac- 
count," one  "P.  Noud,  Mortgagee."    It  ap- 
pears further  that  the  books  of  account  were 
continued  to  August,  1904,  and  that,  as  to  the 
indebtedness  other  than  the  |11,000  involved 
in  the  foreclosure  proceeding,  interest  was 
charged  on  open  account  and  on  notes.    It  is 
not  possible  for  this  court  to  state  the  ac- 
count   The  record  must  be  remanded  and  a 
reference  made  to  a  commissioner  to  take 
and  state  an  account,  upon  the  testimony  pro- 
duced at  the  bearing  and  such  other  testi- 
mony as  the  parties  may  introduce.    In  tak- 
ing such  account,  all  charges  for  the  services 
of  Mr.  Noud,  after  the  year  1897,  will  be  dis- 
allowed.   He  will  be  credited  with  all  inter- 
est paid  by  blm.    He  will  be  credited  with 
interest  upon  all  advancements  made  by  blm, 
for  any  purpose,  at  the  statute  rate.    He 
will  be  allowed  interest  upon  the  (11,000  of 
indebtedness  represented  by  the  notes  secured 
by  the  two  mortgages  at  the  rate  mentioned 
in  the  notes.    The  actual  applications  of  the 
proceeds  of  the  business  to  the  indebtedness 
will  be  made  in  the  accounting  as  of  the 
dates  they   were   made  by  him,  in  fact,   as 
shown  by  the  books  of  account,  and  such  ac- 
counting will  Include  the  period  to  August, 
1901    Defendant  Noud  will,  in  any  event,  in 
■aid  accounting,  be  disallowed  the  item  of 
4220.68  for  attorney's  fees  "after  the  decree 


was  rendered,"  less  the  statutory  fee  for 
solicitor,  and  actual  disbursements  of  a  chan- 
cery foreclosure,  if  such  charges  are  included 
In  said  item.  If  it  shall  be  found  that  noth- 
ing is  due  to  defendant,  then  the  entire  of 
said  item  shall  be  disallowed.  If  it  shall  ap- 
pear, upon  the  coming  in  and  confirmation  of 
the  account;  that  there  is  nothing  due  to  de- 
fendant, or,  if  something  being  found  to  be 
due  to  him,  such  sum  shall  within  60  days 
after  confirmation  of  said  report  and  account 
be  paid  by  complainants  to  defendant,  the 
said  decree  and  all  proceedings  thereunder 
shall  be  set  aside  and  held  to  be  void  and  of 
no  force  or  effect  But  if  (it  being  claimed 
by  defendant  that  the  property  so  bid  in  by 
him  at  the  foreclosure  sale  is  worth  no  more 
than  $5,000)  said  complainants  shall  not  pay 
to  defendant  any  sum  so  found  to  be  due  to 
him,  within  80  days  after  confirmation  of 
said  account,  said  decree  and  sale  shall  re- 
main in  full  force  and  eflTect  If  defendant 
has  been  paid  in  full,  and  has  in  Ills  hands 
any  sum  realized  from  said  business  or  said 
property,  he  must  pay  it  to  the  administra- 
trix of  said  estate. 

The  decree  below  Is  reversed,  and  a  de- 
cree will  be  entered  In  this  court  in  con- 
formity with  this  opinion,  remanding  the 
record.  Complainants  will  recover  the  cost! 
of  this  appeal. 


PITTSBUROH  ft  OHIO  MINING  00.  ▼. 

SCULLT. 

(Sapreme  Oonrt  of  Michigan.    July  23,  1906.) 

1.  SaUSS  —  Ck>nTBAOT  —  COKBTBUOnOH— TlHB 

or  Dkuvbbt. 

On  an  issue  as  to  whether  the  seller  of  coal 
had  agreed  to  make  prompt  deliveries,  it  appear- 
ed that  the  contract  of  sale  was  oral,  and  made 
by  the  purchaser's  agent  and  the  secretary  of 
the  seller,  a  corporation,  and  that  the  pur- 
chaser's agent  In  the  presence  of  the  secretary 
conversed  with  the  purchaser  over  the  telephone 
in  relation  to  making  the  contract,  and  told 
the  purchaser  that  the  seller  had  coal  which  it 
could  deliver  promptly,  and  that  the  purchaser 
replied  that  in  that  case,  the  coal  should  be 
taken,  and  that  the  seller's  secretary  heard  the 
conversation.  Held,  that  the  evidence  war- 
ranted a  finding  that  the  seller  through  its 
secretary  assentM  to  the  condition  as  to  prompt 
deliveries,  and  that  it  was  a  part  of  the  contract 

2.  PBINCrPAL  AHD   AOERT  —  RATiriOATION  — 

Krowledgb  or  Facts. 

In  order  to  show  a  ratification  of  a  form 
of  a  contract  made  by  an  agent,  it  must  be 
shown  that  the  principal  knew  that  the  agent 
had  agreed  to  such  term. 

[Ed.  Note. — For  cases  In  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Agent  if  627-633.] 

3.  Salks— DixivKBT— Waivhi  or  Dbxat. 

Where  a  contract  for  the  sale  of  coal  called 
for  prompt  delivery,  the  receipt  of  coal  not 
promptly  shipped  did  not  waive  a  claim  that  the 
coal  was  not  promptly  delivered. 

[Ed.  Note. — For  cases  in  point  see  voL  43, 
Cent  Dig.  Sales,  (  458.] 

Error  to  Circuit  Court,  Wayne  County; 
Morse  Rohnert,  .Tudge. 
Action  by  the  Pittsburg  *  Ohio  Mining 
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Company  against  Walter  J.  Scully.  Judg- 
ment In  favor  of  defendant,  and  plaintlfC 
brings  error.    Affirmed. 

Argued  before  CARPENTER,  a  J.,  and 
McALVAT,  GRANT,  BliAIR,  and  MOORE,  JJ. 

Dwlght  O.  Bexford,  for  appellant  James 
McNamara  and  Frank  Q.  Cook,  for  appellee. 

CARPENTER,  C.  J.  On  the  SOth  of  De- 
cember, 1902,  tbe  parties  to  this  suit  altered 
into  a  contract  wbereby  the  former  agreed 
to  sell  and  the  latter  to  buy  66  cars  of  coal. 
Part  of  this  coal  was  delivered  and  paid  for ; 
the  balance  defendant  refused  to  accept  on 
the  ground  that  It  was  not  delivered  promptly 
in  Detroit  Plaintiff  brought  this  suit  to  re- 
cov&c  damages  for  said  refusal.  The  trial 
was  bad  before  a  Jury,  and  resulted  In  a 
verdict  and  Judgment  In  defendant's  favor. 
We  are  asked  to  reverse  that  Judgment,  be- 
cause the  trial  court  permitted  the  Jury  to 
find  that  plaintiff  was  bound  to  promptly  de- 
liver the  coal  in  Detroit  Plaintiff  contends 
that  this  was  erroneous  for  several  reasons, 
which  we  will  state  and  discuss : 

1.  It  is  contended  that  there  was  no  evi- 
dence tending  to  prove  that  the  contract  of 
sale  obligated  plaintiff  to  promptly  deliver 
the  coal.  The  contract  was  oral.  It  was 
made  in  Cleveland  by  the  plaintiff's  secretary 
and  by  the  defendant's  agent  Plaintiff's 
secretary  testified  that  he  agreed  on  the  part 
of  his  principal  that  Its  best  endeavors  should 
be  used  to  make  prompt  shipments;  that  it 
did  not  agree  to  make  prompt  delivery.  De- 
fendant's agent  was  not  produced  as  a  wit- 
ness because  at  the  time  of  the  trial  he  was 
in  plaintiff's  employ.  There  was  evidence, 
however,  that  this  agent,  while  the  contract 
was  being  negotiated  and  while  In  plaintiff's 
office,  had  a  conversation  over  the  long  dis- 
tance telephone  with  defendant  who  was  then 
In  Detroit.  In  that  conversation  the  agrent 
told  defendant  that  plaintiff  "had  spot  coal 
which  it  could  get  out  and  deliver  at  De- 
troit promptly ;"  that  plaintiff  also  had  coal 
at  the  mine  which  It  could  ship  and  deliver 
immediately.  He  also  stated  the  amount  of 
the  coal  and  the  terms  of  sale.  Defendant  re- 
plied that  If  plaintiff  "was  In  shape  to  make 
a  delivery  of  that  coal  promptly  to  take  It" 
There  is  also  evidence  that  plalntlflfs  secre- 
tary heard  this  conversation.  Plaintiff  In- 
sists that  the  Jury  had  no  right  to  find  that 
this  conversation  was  a  part  of  the  contract 
We  think  they  were  Justified  In  so  finding. 
They  could  very  properly  find  that  plaintiff 
by  Its  secretary  assented  to  the  ccmditions 
stated  In  said  conversation. 

2.  Plaintiff  contends  that  the  evidence  con- 
clusively proves  that  defendant  ratified  the 
action  of  his  agent  in  making  a  contract 
which  did  not  obligate  plaintiff  to  make  a 
prompt  delivery  In  Detroit  To  Justify  this 
claim  it  must  appear  that  at  the  time  of 
the  alleged  ratification  defendant  knew  that 
Ills  agent  had  made  the  contract  which  plain- 
tiff claims  was  made.    Hurley  v.  Watson,  68 


Mich.  631,  36  N.  W.  720.  The  eTtdence  falU 
to  show  such  knowledge.  In  this  connection 
we  notice  the  contention  of  plaintiff  tiiat  sucb 
evidence  is  furnished  by  letters  written  by 
defendant  in  which  be  says  that  coal  was 
bought  "for  prompt  shipment"  It  is  a  com- 
plete answer  to  this  contention  to  say  that 
It  is  apparent  from  these  and  othw  letten 
written  by  defendant  that  in  using  the  term 
"prompt  shipment"  he  meant  "prompt  de- 
livery." 

3.  It  is  claimed  that  defendant  waived  bis 
right  to  insist  upon  prompt  delivery  of  the 
coal.  This  claim  Is  based  on  two  grounds: 
(a)  that  defendant  received  and  paid  for 
coal  that  was  not  promptly  shipped;  and  (b) 
that  he  received  and  paid  for  coal  several 
days  after  he  had  notified  plaintiff  of  bis 
refusal  to  thereafter  take  coal.  The  first 
of  these  grounds  is  answered  by  saying  that 
the  receipt  of  coal  not  promptly  shipped 
would  not  waive  the  claim  that  the  coal  was 
not  promptly  delivered.  As  to  the  second 
ground  it  Is  to  be  said  that  the  only  evidence 
that  defendant  received  and  accepted  coal 
after  his  refusal  Is  to  be  found  in  a  letter 
written  by  him  to  plaintiff.  It  is  to  be  Infer- 
red from  this  letter  that  part  of  the  coal 
therein  referred  to  was  delivered  before  de- 
fendant refused  to  accept  the  coal,  and  that 
the  balance  was  accepted  because  defendant 
supposed  It  to  be  coal  shipped  by  other  par- 
ties. Clearly  this  evidence  does  not  prove 
that  defendant  waived  his  right  to  insist  up- 
on prompt  delivery. 

No  other  ques^tion  demands  discussion.  The 
Judgment  is  affirmed. 


HEWEUr  r.  HEWBLT. 

(Supreme  Court  of  Michigan.    July  23,  1906.) 

DivoBOR— EzTREira  CanicLTT— Evidence. 

Evidence  in  a  Buit  for  divorce  on  the  ground 
of  extreme  cruelty,  held  insufficient  to  sustain  a 
decree  for  complainant 

Appeal  from  Circuit  Court,  Wayne  County, 
In  Chancery;   Joseph  W.  Donovan,  Judge. 

Suit  by  Caroline  Hewelt  against  John  F. 
Hewelt  Decree  for  Complainant  Defend- 
ant appeals.    Reversed  and  dismissed. 

Argued  before  CARPENTER,  C.  J.,  and  Mc- 
ALVAY,  GRANT,  BLAIR,  and  MOORE,  JJ. 

Seth  W.  Knight  (Brennan;  Donnelly  & 
Van  De  Mark,  of  counsel),  for  appellant 
E.  A.  Fink  (Dohany  &  Dohany,  of  oonnsel), 
for  appellee. 

BLAIR,  J.  Complainant  filed  h«r  bill  for 
a  divorce  against  the  defendant  upon  the 
ground  of  extreme  cruelty.  The  principal 
charges  of  extreme  cruelty  contained  in  the 
bill  as  filed  are  that  defendant  compelled 
complainant  to  do  a  man's  work  upon  the 
farm:  "and  when  she  told  him  that  she 
was  not  able  to  do  it — that  she  could  not— 
he  became  impatient  with  her;  that  he  call- 
ed in  his  own  family  and  relatives,  and  togeth- 
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er  wltb  tbem  Insinuated  that  Bhe  was  iiot  sick; 
that  be  and  tbey  would  Insist  that  your 
oratrix  shooid  eitlier  be  sick  In  bed  or  be 
able  to  work  as  sbe  bad  before  ber  sickness; 
tbat  after  about  four  montbs  abe  was  abie 
to  gradually  resume  heavier  work  again,  and 
that  ber  husband  made  ber  do  the  work  ot 
a  man  upon  the  farm,  In  addition  to  her 
household  duties;  tbat  after  the  birth  ot 
ber  second  child  the  same  trouble  again 
arose,  and  that  the  said  defendant  took  your 
oratrix  to  the  Lakeside  SaAltarlum  at  Grosse 
Fointe  against  ber  wishes  and  desires,  where 
she  was  detained  for  about  four  months,  and 
was  subjected  to  outrageous  and  111  treatment: 
tbat  In  May,  1904,  the  said  defendant  wanted 
year  oratrix  to  sign  some  papers  for  mort- 
gaging their  farm  to  the  said  defendant's 
father,  that  when  your  oratrix  demurred  be 
told  ber  abe  waa  crazy;  tbat  he  consulted 
bis  people  and  with  them  insisted  tbat  she 
must  go  to  bed,  and  kept  her  confined  In 
ber  room,  and  finally  took  your  oratrix  to 
Fontiac  and  had  ber  confined  in  the  asylum 
there  without  any  hearing  or  adjudication 
as  to  ber  sanity;  tbat  he  kept  ber  there 
about  three  months,  finally  yielding  to  ber 
entreaties  to  take  her  away,  but  only  on 
condition  that  she  would  be  satisfied  and  do 
bis  bidding,  and  do  the  work  be  imposed  upon 
her,  and  tbat  she  bad  to  take  up  her  work 
at  once  upon  her  return  home;"  tbat  bis 
conduct  was  generally  abusive  towards  ber; 
tbat  be  called  ber  Ylle  names  and  twitted 
ber  with  being  crazy,  and  upheld  his  mother 
In  Inducing  tbe  older  child  to  disregard  her 
antbority,  which,  in  connection  with  be> 
fear  tbat  sbe  would  again  be  taken  to  an 
asylum,  was  tbe  immediate  occasion  of  ber 
separating  from  defendant.  Tbe  answer  of 
defendant  denied  all  tbe  charges  of  cruelty 
contained  In  the  bill  and  alleged  "tbat  be 
has  never  treated  his  wife  with  cruelty  In 
any  manner  whatever,  but  alleges  tbat  dur- 
ing this  summer  complainant  has  treated  her 
children  with  extreme  cruelty  almost  every 
day  to  auch  an  extent  tbat  the  eldest  boy 
refuses  to  stay  with  her.  •  •  •  Tbat  he 
has  always  uniformly  been  kind  to  her,  and 
has  never  used  cross  words  to  her."  At  the 
close  of  tbe  proofs  as  to  tbe  cause  for  di- 
vorce, complainant  asked  leave  to  amend  her 
bill  of  complaint  "so  as  to  conform  to  the 
proofs."  Thereupon,  the  record  shows  the 
following  occurred:  "Mr.  Knight:  I  would 
ask  tbat  tbey  suggest  upon  tbe  record  In 
what  particulars  they  want  tbe  bill  amended 
so  that  we  may  know  what  we  have  to  meet. 
Mr.  Dohaney:  We  have  charged  extreme 
cruelty,  and  we  have  shown  specific  acts  of 
cruelty,  and  I  ask  that  tbe  bill  may  be  so 
amended  as  to  show  specific  acts  of  cruelty 
shown  by  tbe  proofs.  Court:  I  think  tbat 
is  proper.  •  *  •  The  finding  when  made 
win  follow  the  testimony  as  introduced.  We 
cannot  reopen  the  case  for  further  hearing. 
We  have  given  it  a  long  and  patient  and 
considerate  bearing;    now,  unusually  long. 


Mr.  Knlgbt:  Then  I  understand  the  court 
does  not  require  tbe  solicitor  for  complainant 
to  state  the  particulars  wherein  be  amends 
bis  bill  of  complaint  Court:  No,  only  aa 
tbe  pleadings  and  testimony  have  alread:^ 
shown."  The  finding  referred  to  by  tbe  court 
was  filed  on  November  lOtb,  in  favor  of  a 
divorce  and  on  November  iStb  tbe  amend- 
ments to  the  bill  of  complaint  were  filed.  On 
November  24tb,  1906,  tbe  court  entered  a  de- 
cree In  favor  of  complainant  for  a  divorce 
from  tbe  bond  of  matrimony,  giving  ber 
$4,000  as  permanent  alimony,  and  tbe  custody 
of  tbe  younger  dilld.  From  this  decree,  de- 
fendant has  appealed  to  this  court 

It  Is  contended  that  tbe  amendments  to 
tbe  bill  of  complaint  were  Improperly  allow- 
ed, and  counsel  cite  In  support  of  their  con- 
tention: Briggs  V.  Brlggs,  20  Mich.  84;  Oreen 
V.  Green,  26  Mich.  437.  We  do  not  find  It 
necessary  to  determine  this  question,  since 
we  have  come  to  tbe  conclusion  tbat  even  if 
the  amendments  were  properly  allowed,  tbe 
complainant  has  not  made   out   ber  case. 

It  appears  from  tbe  record  that  on  three 
occasions  complainant's  mind  has  become  de- 
ranged. On  tbe  first  occasion,  sbe  was  treat- 
ed at  home  under  the  care  and  instructiona 
of  competent  physicians;  on  tbe  second  occa- 
sion, she  was  taken  to  a  private  asylum,  and 
on  tbe  third,  to  tbe  State  Asylum  at  Fontiac 
under  tbe  order  of  tbe  judge  of  probate. 
Her  insanity  seems  to  bave  yielded  to  treat- 
ment and  upon  her  recovery  she  apparently 
regained  ber  normal  mentality.  In  tbe  opin- 
ion of  Dr.  Christian,  medical  superintendent 
of  the  Eastern  Michigan  Asylum,  and  other 
eminent  alienists  and  physicians,  there  Is  a 
strong  probability  of  a  recurrence  of  her  in^ 
sanity.  Tbe  specific  acts  of  cruelty  complain- 
ed of  are  closely  related  In  time  to  tbe  periods 
of  complainant's  Insanity,  and  tbe  inference 
from  the  bill  of  complaint  and  the  proof  is 
quite  irresistible  that  tbe  basis  of  this  suit  Is 
the  restraint  necessarily  Imposed  upon  com- 
plainant when  sbe  was  not  in  possession  of 
her  faculties.  I  think  the  complainant  baa 
failed  to  make  out  a  case  of  extreme  cruelty. 
Tbe  charge  of  cruelty  depends  mainly  upon 
complainant's  own  testimony.  The  charge  of 
cruelty  In  compelling  her  to  work  in  tbe  field 
is  not  sustained.  I  think  tbe  most  of  her 
statements  are  but  tbe  Imaginations  of  a 
diseased  mind.  Certainly  tbe  charge  of 
cruelty  in  confining  ber  in  a  sanitarium  and 
in  tbe  asylum  are  not  sustained.  On  these 
occasions,  she  was  violently  insane,  and  yet 
in  her  bill  she  charges  such  acts  to  be  ex- 
treme cruelty;  that  she  worked  in  the  field 
is  true,  but  she  bad  done  that  before  her 
marriage,  when  living  with  ber  father.  She 
testified:  "I  helped  around  In  tbe  field  from 
the  time  I  was  13  until  I  was  married.  I 
drove  the  hayfork  once  In  a  while;  worked  in 
the  hay  fields,  pitched  bay  and  bundles,  and 
did  all  kinds  of  work."  Her  own  fatbet 
testified  tbat  bis  wife  and  daughters  all  thus 
worked.    She  testified  that  up  to  tbe  time 
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her  flnt  baby  was  bom  sbe  beliied  her  boa- 
band  In  tbe  field  tb*  same  as  she  had  her 
own  father,  and  did  It  willingly.  The  wit- 
nesses who  were  employed  on  the  farm  by 
the  defendant  say  that  defendant  treated  his 
wife  kindly,  and  they  saw  no  trouble  between 
them.  After  her  return  from  the  asylnm, 
defendant  sold  bis  farm  and  moved  to  De- 
troit and  she  herself  testified  that  they  had 
no  partlcolar  tronble  there  nntll  the  Svinday 
before  she  left  when  some  words  arose  be- 
tween them  becanse  the  defendant  chlded 
her  for  whipping  the  children  too  severely. 
If  the  testimony  of  the  neighbors  Is  to  be 
believed,  there  were  good  grounds  for  this 
complaint  on  his  part  The  defendant  posi- 
tively denied  the  nse  of  any  of  the  language 
charged  or  any  of  the  acts  of  cruelty.  In  her 
fits  of  Insanity,  it  was  necessary  to  use  force, 
and  no  greater  force  was  used  than  was  neces- 
sary. The  reason  given  by  her  for  abruptly 
leaving  her  bnsband  Is  insignificant.  She  tes- 
tified: "I  was  afraid  he  would  take  me  away 
again;  he  quarreled  with  me  again  at  that 
time,  and  told  me  I  was  using  the  children  in  a 
very  mean  way;  that  I  misused  the  children 
and  for  the  last  four  weeks  they  were  Just  as  if 
they  were  in  Jail.  They  did  not  have  thdi 
own  way  at  all.  •  •  *  I  thought  It  would 
be  wrong  If  they  took  me  away.  I  thought 
they  were  going  to  take  me  away  and  was 
afraid  they  would  do  so,  that  was  tbe  reason 
I  left  the  house  that  evening;  I  told  my 
husband  I  was  going;  he  said  I  should  go, 
and  I  went  to  my  brother's  and  the  next  day 
to  my  parents."  She  did  not  take  any  of 
the  children  with  her. 

I  think  the  decree  should  be  reversed,  and 
tbe  bin  dismissed. 


TOUNG  V.  VAN  BUREN  CIRCUIT  JUDGE. 
(Supreme  Court  of  Michigan.    July  23,  1906b) 

MASDAirns— UsKLXBs  liinaATioif. 

Mandamus  to  compel  a  circuit  Judge  to 
frame  an  issue  In  a  mandamus  proceeding  before 
him  to  compel  a  city  council  to  approve  a  drug- 
gist's bond  will  not  lie,  where  It  appears  that 
while  tbe  bond  was  in  the  custody  of  the  council, 
and  before  its  acceptance  and  approTal.  three  of 
the  four  sureties  thereon  withdrew  from  their 
obligation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S3, 
Cent  Dig.  Mandamus,  |  48.1 

Mandamus  proceedings  on  relation  of  Ed 
Young  against  the  Van  Bnren  circuit  Judges 
Writ  denied. 

Argued  before  McALVAY,  GRANT,  BLAIR, 
MONTGOMERY,  and  OSTRANDER,  JJ. 

Barnard  &  Lewis,  for  appellant  Russell 
M.  Chase,  for  appellee. 

PER  CURIAM.  This  la  an  application 
for  mandamus  to  compel  respondent  to  frame 
an  issue,  or  show  cause  why  he  should  not 
do  so,  In  a  certain  mandamus  proceeding 
pending  before  him  In  said  court  wherein 
relator  sought  to  compel  tbe  council  of  tbe 


village  of  GoblevlUe  to  approv*  a  certain 
druggist's  bond  presented  by  said  relator. 
For  the  reason  that  it  appears  from  the  re- 
turn of  respondent  circuit  Judge  in  the  an- 
swer of  said  council  that  while  said  bond 
was  in  the  custody  of  said  village  council, 
tbe  same  not  having  hem  acc^ted  and  ap- 
proved, three  of  the  four  snretiea  thereto 
fil^  In  writing  with  said  council  their  with- 
drawal from  said  bond  as  sureties  and  notice 
of  refusal  to  serve  as  sudi,  thoefore  at  the 
time  the  said  mandamus  was  heard  before 
respondent  there  was  no  proper  bond  to  be 
passed  upon  by  said  council  or  said  respond- 
ent further  proceedings  would  hav*  been 
nseleas. 
Tbe  writ  la  denied,  with  costak 


SWING  V.  CAMERON  et  aL 
(Supreme  Court  of  Michigan.    July  23,  1908.) 

L   INSTTSANCE  —  FOKEIQIf     COMPANIES— DOINO 

BnsiiiKss  WiTHonr  Pesicission— Polict  Is- 

BDED    IN    ANOTHKB    STATE— ACTION    rOE   AS- 
SESSMENT. 

Under  Ccnnp.  Laws,  U  5157,  5162,  pro- 
hibiting foreign  insurance  companies  from  do- 
ing business  in  this  state  without  having  ob- 
tained permission,  and  section  10,467,  declariiig 
that  when  by  the  laws  of  this  state  any  act 
is  forbidden  to  be  done  by  any  corporation  with- 
out express  authority,  and  such  act  shall  have 
been  done  by  a  foreign  corporation,  it  shall  not 
be  authorised  to  maintain  any  action  founded 
upon  such  act  or  any  liabili^  arising  out  of 
it,  a  foreign  mutual  insurance  company,  which, 
without  having  obtained  authority  to  do  busi- 
ness in  this  state,  iasnes  at  its  office  in  anoth« 
state  a  policy  to  a  resident  of  this  state  upon 
an  application  sent  by  mail  from  a  third  stat^ 
but  covering  property  situated  in  this  state, 
cannot  maintain  an  action  on  the  policy  to  re- 
cover an  assessment. 

[Ed.  Note. — For  cases  in  point  see  voL  28, 
Cent.  Dig.  Insurance,  H  28-82.] 

2.  Same— PiXADiNO— Oenerai.  Dehiai.. 

In  an  action  by  the  receiver  of  a  mutual 
insurance  company  to  recover  an  assessment  on 
the  policy,  the  defense  that  the  contract  is  un- 
enforceable because  tbe  company  had  failed  to 
Srocure  any  permit  to  do  business  in  this  state 
I  available  under  the  general  denial. 
Ostrander,  Grant  and  Blair,  JJ.,  dissenting. 

Case  Made  from  Circuit  Court  Antrim 
County;  Frederick  W.  Mayne,  Judge. 

Action  by  James  B.  Swing,  as  trustee, 
against  Archibald  Cameron  and  others.  From 
a  Judgment  for  defendants,  plaintiff  appeals 
on  case  made.    Afllrmed. 

Argued  before  CARPENTER,  C.  J.,  and  Mc- 
ALVAY, GRANT,  BLAIR,  M0NT60MEKT, 
OSTRANDER,  HOOKER,  and  MOORE,  JJ. 

Leavltt  &  Guile  and  Patterson  A.  Reece, 
for  appellant  Fitch  R.  Williams,  for  ap- 
pellees. 

HOOKER,  J.  The  questions  In  this  case 
are  two :  (1)  May  an  action  brought  by  a  re- 
ceiver or  trustee  of  a  foreign  mutual  insur- 
ance company,  which  has  never  obtained  au- 
thority to  do  buBlnesB  in  Michigan,  upon  a 
policy  issued  to  a  resident  of  this  state  by 
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«ald  company  In  Cincinnati,  upon  an  applica- 
tion aoit  by  mall  from  Cliicago,  upon  a  saw- 
mill  sltuatA  In  this  state,  to  recover  an  aa- 
seeament,  as  provided  In  Its  policy,  to  pay 
losses,  be  defeated  upon  tbe  ground  that  the 
plaintiff  has  no  right  to  prosecute  in  the 
<:oartB  of  this  state?  (2)  Can  such  defense 
be  made  under  a  plea  of  the  general  issue 
and  without  special  notice? 

It  is  contended  that  this  contract  of  in- 
surance was  valid  under  the  case  of  Allgeyer 
V.  Louisiana,  166  V.  S.  685,  17  Sup.  Ct  427, 
41  L.  Sd.  832,  being  made  in  Ohio,  and,  being 
valid  there,  is  valid  everywhere.  That  case 
was  a  prosecution  for  a  penalty  against  a 
resident  of  Lonisiana  who  made  a  contract 
for  insurance  in  New  York  upon  property 
temporarily  In  Louisiana.  The  act  supposed 
to  be  a  violation  of  the  law  was  the  mailing 
to  the  insurance  company  of  a  notice  of 
tbe  shipment  of  certain  cotton,  in  accordance 
with  the  terms  of  the  policy.  The  court  held 
that  sending  this  notice  tlirough  the  mail, 
notifying  the  company  of  the  property  to  be 
covered  by  the  policy  already  delivered,  did 
not  constitute  a  contract  made  or  entered 
Into  in  Louisiana,  and  that  it  was  but  the 
performance  of  an  act  rendered  necessary  by 
the  provisions  of  the  contract  already  made 
between  the  parties  outside  of  the  state, 
which  contract  was  to  be  performed  outside 
of  tbe  state  and  in  New  York,  where  tbe 
premiums  were  to  be  paid  and  losses,  if  any, 
adjusted.  The  act  (Act  No.  66,  p.  77,  of  1884) 
alleged  to  be  violated  was  as  follows:  "An 
act  to  prevent  persons,  corporations  or  firms 
from  dealing  with  marine  insurance  com- 
panies that  have  not  complied  with  law." 
Tbe  act  reads  as  follows:  "Be  It  «iacted 
by  the  Genera)  Assembly  of  the  state  of 
Louisiana,  that  any  person,  firm  or  cor- 
poratloB  who  shall  fill  up,  sign  or  Issue  In 
this  state  any  certificate  of  Instirance  under 
an  open  marine  policy,  or  who  in  any  man- 
ner whatsoever  does  any  act  In  this  state  to 
^ect,  for  himself  or  for  another.  Insurance 
on  property,  then  in  this  state,  in  any  marine 
insurance  company  which  has  not  compiled 
in  ail  respects  with  the  laws  of  this  state, 
shall  be  subject  to  a  fine  of  one  thousand 
dollars."  The  court  held  that  the  sending 
of  such  notice  was  not  within  the  terms  of 
tbe  statute.  Whatever  may  be  thought  of 
the  question  whether  the  sending  of  the  no- 
tice was  not  an  act  effecting  instirance  upon 
the  100  bales  of  cotton,  which  might  not 
otherwise  have  been  covered  by  tbe  existing 
policy,  tbe  determination  that  the  contract 
was  valid  is  not  cmicluslve  of  the  question 
before  ns. 

If  it  be  conceded  that  tbe  policy  before  us 
was  valid  between  tbe  parties,  the  question 
Btlll  remains,  must  the  courts  of  this  state 
enforce  it  at  the  suit  of  the  insurance  com- 
pany, which  has  defied  Its  authority  by  insur- 
ing property  within  this  state  without  having 
complied  with  the  conditions  which  our  stat- 
4ite  imposes?    The  Legislature  has  attempted 


to  restrict  tbe  Issue  of  insurance  policies  upon 
property  in  this  state  to  companies  that  have, 
after  compliance  with  conditions  imposed, 
obtained  a  certificate  of  authority  from  tbe 
state  insurance  commissioner,  and  this  ap- 
plies to  domestic  as  well  as  foreign  com- 
panies. See  Seamans  v.  Temple,  106  Mlcb. 
404,  63  N.  W.  40S,  28  L.  R.  A.  430,  65  Am. 
St  Rep.  467;  Swing,  Trustee,  v.  VTeston 
Lumber  Co.  (Mich.)  108  N.  W.  816;  Comp. 
Laws,  §!  5157,  5162;  Insurance  Co.  v.  Ray- 
mond, 70  Mich.  501,  38  N.  W.  474.  If  it  be 
said  that  this  statute  applies  to  cases  where 
the  contract  is  made  within  the  state,  we  re- 
ply that  the  evident  intent,  as  shown  by  the 
entire  scheme  of  our  insurance  laws,  was 
to  protect  the  owners  of  property  in  this 
state  from  questionable  insurance,  and  wheth- 
er the  law  is  effective  in  making  contracts 
made  elsewhere  invalid  or  not,  and  whether 
or  not  It  can  collect  a  penalty  In  such  case, 
there  can  be  no  doubt  of  its  right  to  with- 
hold a  certificate  from  offending  companies 
until  the  penalties  are  paid  under  section 
5162.  See  cases  cited  in  Insurance  Co.  v. 
Raymond,  70  Mich.  501,  38  N.  W.  474.  In 
dealing  with  property  within  its  Jurisdiction, 
It  has  seen  fit  to  provide  restrictions  upon 
insurance,  and  when  insurance  companies 
disregard  and  disobey  such  laws,  relying  up- 
on their  rights  to  do  sncb  business  elsewhere, 
though  in  violation  of  and  contrary  to  the 
expressed  policy  of  tbe  state,  their  right 
to  enforce  the  same  here  may  be  denied  by 
the  state.  Comp.  Laws,  |  10,467,  provides: 
"(10,467).  Sea  2.  But  when,  by  the  laws  of 
this  state,  any  act  is  forbidden  to  be  done  by 
any  corporation,  or  by  any  association  et 
individuals,  without  express  authority  by 
law,  and  such  act  shall  have  been  done  by  a 
foreign  corporation,  it  shall  not  be  authorized 
to  maintain  any  action  founded  upon  such 
act,  or  upon  any  liability  or  obligation,  ex- 
press or  Implied,  arising  out  of,  or  made  or 
entered  into  in  consideration  of  such  act" 
We  have  passed  upon  this  section  in  the 
case  of  Mnt  Ben.  Soc.  v.  Lester,  105  Mich. 
716,  63  N.  W.  977,  and  held  it  applicable  to 
foreign  companies.  It  would  be  difficult  for 
tbe  Legislature  to  state  more  plainly  than  is 
there  stated  that  if  a  foreign  Insurance  com- 
pany sees  fit  to  make  contracts  upon  prop- 
erty in  this  state,  without  express  authority 
of  law,  it  must  go  elsewhere  to  enforce  such 
contracts.  This  doctrine  is  supported  by 
cases  elsewhere,  and  the  question  was  not 
passed  on  in  the  case  of  Allgeyer  v.  Louisiana, 
supra,  unless  the  contrary  rule  must  neces- 
sarily follow  from  the  determination  of  the 
validity  of  the  contract  In  that  case.  In  a 
case  decided  in  Wisconsin,  practically  si- 
multaneously with  the  decision  of  our  own 
case  of  Seamans  v.  Temple,  supra,  a  similar 
decision  was  made.  See  Rose  v.  Kimberly  et 
al.  (Wis.)  62  N.  W.  526,  27  L.  R.  A.  656, 
40  Am.  St  Rep.  855. 

Recognizing  the  proprie^  of  enforcing  In 
Wisconsin  a  contract  made  by  a  Wisconsin 
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company  Insuring  property  In  Missouri  In 
violation  of  a  Missouri  statute  (Seamans  t. 
Knapp,  S.  &  C.  Co.,  89  Wis.  177,  61  N.  W. 
767,  27  L.  R.  A.  862,  46  Am.  St.  Rep.  825), 
tile  court  said: 

"But  it  is  obvious  that  that  decision  does 
not  reach  or  control  this  case.  The  ques- 
tion here  presented  is  whether  the  courts 
of  this  state  will  enforce  a  contract  plain- 
ly and  squarely  opposed  to  the  public  policy 
and  iavre  of  the  state.  Doubtless  the  general 
rule  of  law  is  that  a  contract  valid  where 
made  is  valid  everywhere,  but  this  rule  is 
not  without  exception.  The  provisions  of 
our  statutes  which  prescribe  the  conditions 
ui>on  which  alone  foreign  insurance  com- 
panies may  do  business  within  this  state  are 
very  stringent  and  sweeping.  Sanborn  ft  B. 
Ann.  St  Si  1016-1919.  They  provide,  in  sub- 
stance, that  no  foreign  fire  insurance  company 
shall,  directly  or  indirectly,  take  risks  or 
transact  any  business  of  insurance  in  this 
state,  except  upon  compliance  with  certain 
specified  requirements.  It  is  unnecessary  to 
state  what  these  requirements  are  in  de- 
tail, but  It  Is  sufficient  to  say  that  tfa^  In- 
clude, among  others  things,  the  filing  of 
verified  statonaits  showing  investments  of 
capital  in  certain  specified  securities,  and 
to  certain  amounts,  or,  in  lieu  thereof,  a  de- 
posit with  the  State  Treasurer  of  a  certain 
amount  of  United  States  bonds,  also  the  pay- 
ment of  certain  license  fees,  and  the  filing  of 
various  documents  intended  for  the  benefit 
and  protection  of  policy  holders  within  the 
state,  and  only  upon  compliance  with  all 
these  requirements  is  the  commissioner  of 
Insurance  authorized  to  issue  the  license 
which  authorizes  the  doing  of  business  within 
this  state.  The  object  of  this  statute  Is  so 
plain  that  it  cannot  be  mistaken.  It  is  to 
protect  our  citizens  against  Irresponsible  and 
worthless  foreign  companies  of  the  very  kind 
which  we  have  now  before  us.  TIjc  evil  to  be 
corrected  Is,  not  the  writing  of  a  policy  by 
an  unlicensed  company  within  this  state 
alone,  but  the  writing  of  such  a  policy  at  all. 
Bearing  in  mind  the  object  of  the  statute  and 
the  evil  to  be  corrected,  it  is  very  plain  that 
the  object  will  be  largely  defeated,  and  the 
evil  will  flourish  as  before,  if  it  be  held  that 
companies  without  license  can  establish  their 
agencies  Just  outside  of  the  state  line  and 
conduct  their  business  by  mall.  Now,  it  will 
be  observed  that  the  Legislature  was  not 
content  with  providing  that  no  unlicensed 
company  should  make  a  contract  of  Insur- 
ance within  tills  state,  but  provided  that 
no  such  company  should,  dlrecftly  or  Indirect- 
ly, take  risks  or  transact  any  business  of 
insurance  In  this  state.  The  writing  of  a 
policy  of  insurance  upon  property  situated 
within  this  state  would  seem  pretty  clearly 
to  be,  In  some  degree  at  least,  the  transac- 
tion of  Insurance  business  In  this  state, 
whether  the  policy  be  written  Just  within 
or  Just  without  the  state  line.    It  was  said 


in  StanUlber  ▼.  Mutual  Mill  Ins.  Co.,  76 
Wis.  285,  on  page  291,  45  N.  W.  221,  at  page 
223,  'A  contract  insuring  property  in  this 
state  necessarily  involves  the  doing  of  busi- 
ness in  this  state,  and  hence  is  subject  to  tlie 
laws  of  this  state.'  We  regard  the  remark 
as  entirely  correct,  and  fully  as  applicable  to 
the  present  case  as  to  the  Stanhilber  Case. 
It  Is  not  meant  by  this  tliat  the  legislation 
In  question  has  extraterritorial  effect,  or 
that  It  win  invalidate  a  contract  made  In  Il- 
linois, but  simply  that,  when  that  contract 
is  a  contract  Insuring  property  within  this 
state,  it  Is  against  the  policy  of  our  law,  and 
will  not  be  enforced  by  the  courts  of  Wiscon- 
sin unless  the  conditions  prescribed  by  our 
law  have  beea  complied  with.  In  no  other 
way  can  the  manifest  purpose  and  intent  of 
the  statute  be  reached.  Any  different  con- 
struction would  render  the  law  of  little  effect. 
These  views  necessitate  reversal  of  the  judg- 
ment" 

Again  In  Seamans  t.  Zimmerman,  91  Iowa, 
866,  59  N.  W.  291,  after  citing  and  commenting 
upon  cases  where  contracts  valid,  l>ecause 
made  out  of  the  state,  were  enforced,  the  court 
said :  "In  none  of  the  cases  cited,  so  far  as  we 
have  observed,  were  the  statutes  construed 
the  same,  in  legal  effect  as  that  of  this 
state,  and  in  several  of  the  cases  stress  was 
laid  upon  provisions  which  are  wanting  In 
that  statute.  The  prohibition  of  section 
1144,  Is  directed,  not  merely  to  the  agents 
as  such,  but  to  the  companies  themselves. 
They  are  forbidden  to  take  any  risks  In  this 
state,  either  directly  or  Indirectly.  The  Gen- 
eral Assembly  Intended  the  prohibition  to 
reach  as  far  as  its  Jurisdiction  extends. 
The  power  of  the  Legislature  of  a  state  to 
make  contracts  like  those  under  consideration 
void  is  not  questioned.  It  was  recognized  in 
Insurance  Co.  v.  Kinyon,  37  N.  J.  Law,  33, 
comity  does  not  require  the  «iforcement  of  a 
contract  valid  where  made  but  In  violation 
of  the  law  of  the  state  where  it  is  sought 
to  be  enforced.  The  provision  of  the  statute 
under  consideration  was  designed  to  protect 
the  property  owners  of  this  state  from  Irre- 
sponsible insurance  companies,  and  the  con- 
tracts In  question  belong  to  the  class  which 
the  General  Assembly  intended  to  prohibit 
To  hold  that  the  company  may  recover  the 
assessments  would  be  to  give  it  all  the  bene- 
fits which  it  ever  expected  to  derive  from 
the  contracts,  and  would  be  an  evldott  Tiola- 
tion  of  the  spirit  and  Intention  of  the  statute. 
The  contracts  are  contrary  to  the  policy  of 
this  state  as  expressed  in  the  statute,  and 
the  courts  of  this  state  will  not  aid  the  com- 
pany to  enforce  them.  Our  conclusion  finds 
support  in  the  following  authorities:  As- 
surance Co.  v.  Rosenthal,  56  111.  86,  8  Am. 
Rep.  626;  Insurance  Co.  t.  Stoy,  41  Mich. 
401,  1  N.  W.  877 ;  Insurance  Co.  t.  Harvey, 
11  W1&  394.  The  certificate  of  the  trial 
Judge  does  not  show  where  the  policies  make 
the  assessments  in  question  payable;    but 
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we  hare,  for  the  purposes  of  this  appeal, 
assumed  that  the  policies  are  Wisconsin  con- 
tracts, designed  to  be  i)erformed  there." 

A  idmllar  holding  will  be  found  in  Swing 
T.  Munson,  191  Pa.  683,  43  Ati.  342,  68  L. 
R.  A  223,  71  Am.  St.  Rep.  772.  In  that  case 
this  plaintiff  was  trying  to  collect  assees- 
ments  in  Pennsylranla.  Upon  the  assump- 
tion that  the  contract  was  made  In  Ohio  the 
court  said:  "It  Is  argued  that  the  contract 
was  made  In  the  state  of  Ohio.  It  being 
valid  there,  under  the  Constitution  of  the 
United  States,  It  is  enforceable  in  Pennsyl- 
vania. The  evidence  does  not  show  that 
the  contract  was  made  in  Ohio.  To  our 
minds,  it  shows  quite  the  contrary.  The  at- 
tempt by  a  pretense  to  shift  the  place  of  the 
contract  to  Ohio,  to  evade  the  prohibitions 
of  our  statutes,  is  so  manifest  that  it  would, 
perhaps,  have  warranted  a  peremptory  in- 
stmctlon  to  the  jury  to  find  for  defendant 
on  the  evidence.  But  that  we  may  meet  a 
more  Important  question,  because  it  affects 
the  interests  of  all  foreign  insurance  compa- 
nies that  seek  to  do  business  in  this  state,  we 
prefer  to  assume  that  the  contract  was  made 
In  Ohio,  and  is  lawful  there.  It  was  a  con- 
tract, however,  In  direct  violation  of  the  laws 
of  this  state.  It  was  the  indemnification  of  a 
citizen  of  Pennsylvania  against  loss  by  fire 
on  property  wholly  within  Pennsylvania. 
Without  regard  to  where  the  contract  was 
made,  the  subject  of  it  was  property  within 
this  state.  It  Is  the  attempt  of  a  foreign  In- 
surance company  to  do  business  In  this  state 
In  violation  of  the  laws  of  this  state.  •  •  • 
All  these  acts  were  violated  by  this  appel- 
lant corporation.  It  made  no  pretense  of 
observing  the  provisions  of  any  of  them.  As- 
sume that  the  contract,  because  made  in 
Ohio,  could  have  been  enforced  In  the  courts 
of  that  state,  It  does  not  follow  that  the 
courts  of  this  state  will  lend  their  aid  to 
the  enforcement  of  a  contract  In  violation 
of  Its  own  policy  as  declared  In  its  laws. 
If  these  laws  contravene  the  Constitution 
of  the  United  States,  or  that  of  Pennsylvania, 
our  courts  would  enforce  the  contract,  because 
It  would  then  be  lawful  here,  as  in  Ohio. 
But  If  our  statute  be  constitutional,  then  the 
contract  is  directly  opposed  to  our  declared 
law.  •  •  •  Our  Legislature  had  the  con- 
stitutional power  to  enact  these  statutes. 
Under  them  this  contract  Is  unlawful  in  this 
state.  Shall  our  courts  by  enforcing  it  de- 
clare it  lawful?  This  would  be  subversive 
of  the  very  policy  our  state  had  adopted.  It 
would,  as  to  results,  repeal  all  the  statutes 
regulating  contracts  with  foreign  insurance 
companies." 

We  think  the  question  has  been  passed  upon 
and  Is  foreclosed  in  this  state,  and  see  no 
reason  for  amerting  a  contrary  doctrine. 

Is  the  absence  of  notice  of  this  defense  pro- 
fa  tbitlTe  7  In  the  case  of  Heffron  v.  Daly,  188 
Mich.  613,  96  N.  W.  714,  we  held  that  It  is 
the  duty  of  the  court  to  take  notice  of  an 
lUegability  In  a  contract,  although  not  plead- 


ed. Richardson  ▼.  Buhl,  77  Mich.  632,  43 
N.  W.  1102,  6  H  R.  A.  457;  Oscanyan  v. 
Arms  Co.,  108  U.  S.  261,  26  L.  Ed.  593.  Al- 
though It  be  conceded  that  the  contract  was 
valid,  because  made  In  Ohio,  it  Is  so  far  in 
contravention  of  our  law  as  to  justify  the 
application  of  that  rule. 
The  judgment  should  be  affirmed. 

CARPENTER,  a  3.,  and  McALVAY, 
MONTOOMERX,  and  MOORE,  JJ.,  con- 
curred. 

OSTRANDER,  3.  (dissenting).  It  Is  cou- 
t«ided  for  appellant  that  this  case  and 
Swing,  Trustee,  v.  Lumber  Co.  (Mich.)  103 
N.  W.  816  (see,  also.  Swing  v.  Munson,  191 
Pa.  682,  43  Ati.  342,  58  L.  R.  A.  223,  71 
Am.  St  Rep.  772),  are  to  be  distinguished 
by  the  fact  that  in  thla  case  the  evidence 
fails  to  show  any  act  of  the  insurance  com- 
pany within  the  state  of  Michigan.  The  fur- 
ther contention  is  made  that  no  notice  was 
given  by  defendants  of  an  Intention  to  prove 
or  to  rely  upon  the  fact  that  the  Insurance 
company  was  not  authorized  to  do  business 
in  Michigan.  The  case  made  by  plaintiff 
was,  in  substance,  the  same  as  the  one  made 
in  Swing  v.  Lumber  Co.,  supra,  so  far  as 
the  nature  of  the  claim  and  the  character 
and  authority  of  plaintiff  are  concerned.  It 
appeared,  however,  and  the  court  found,  that 
the  iwlicles  of  Insurance  were  Issued  In  Ohio 
upon  applications  made  by  citizens  of  Il- 
linois, who  paid  the  premiums  and  received 
the  policies.  It  does  not  appear  that  any 
act  in  effecting  the  insurance  was  done  with- 
in this  state.  The  policies  were  made  pay- 
able to  Cameron  Bros.,  who  are  residents 
of  Michigan,  and  the  property  Insured  was 
situated  In  Michigan.  Defendants  proved, 
over  objection,  that  the  insurance  company 
never  complied  with  the  laws  of  Michigan, 
and  had  no  authority  to  do  business  therein, 
and  offered  no  testimony  In  denial  of  that 
presented  by  plaintiff.  The  trial  court  found 
as  matter  of  law  that  plaintiff  could  not 
maintain  his  action,  and  that  it  was  the  duty 
of  the  court  sua  sponte  to  notice  the  fact 
that  the  policies  were  issued  by  a  company 
not  authorized  to  do  business  In  this  state. 
As  to  the  last  point,  appellants  rely  upon 
Warner  v.  Delbridge  &  Cameron  Co.,  110 
Mich.  690.  68  N.  W.  283.  34  L.  R.  A.  701, 
64  Am.  St.  Rep.  367,  where  It  is  held  that 
the  suggestion  that  it  was  not  proved  that 
a  foreign  insurance  company  had  authority 
to  do  business  in  this  state,  made  for  the 
first  time  in  this  court,  came  too  late.  In 
the  case  at  bar  the  defendants  made  the 
proof,  the  court  received  it,  and  the  ques- 
tion is  whether  we  shall  reverse  the  judg- 
ment because  defendants  gave  no  notice  of 
the  intention  to  introduce  the  proof.  Plain- 
tiff was  not  surprised  by  the  evidence.  The 
fact  is  not  a  disputable  one.  Upon  a  new 
trial.  If  one  was  ordered,  an  amendment  of 
the  notice,  if  required,  would  be  permitted  aa 
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of  course,  bo  that  there  Is  Involved  the  qnes- 
tion  of  costs  of  this  appeal  only.  But  I 
am  of  opinion  that  the  court  was  right  in 
admitting  the  evidence  and  In  giving  It  ef- 
fect, If  satisfied  that  upon  the  facts  which 
were  found  the  courts  of  this  state  were 
closed  to  the  plaintiff.  The  statutory  prohibi- 
tion is  Intended,  primarily,  to  make  effectual 
a  state  policy,  and  not  to  afford  to  Individu- 
als a  method  of  defending  suits.  Much  that  la 
said  In  the  opinions  In  Richardson  v.  Buhl, 
77  Mich.  682,  43  N.  W.  1102,  6  L.  R.  A. 
4S7,  and  in  Heffron  t.  Daly.  133  Mich.  61S, 
95  N.  W.  714,  upon  the  subject.  Is  In  point 
here. 

As  to  the  meritorious  question:  By  section 
6136,  Comp.  Laws  1897,  It  is  provided  that  "no 
Insurance  company,  or  officer,  or  agent,  or  agents 
of  any  Insurance  company,  unincorporated  or 
incorporated  In  any  other  state,  shall  transact 
any  business  of  insurance  in  this  state,  un- 
less," etc.  By  sections  10,466,  10,467,  Comp. 
Laws  1887,  it  is  provided  that  a  foreign  corpo- 
ration may  prosecute  in  the  courts  of  this  state 
in  the  same  manner  as  corporations  created  un- 
der the  laws  of  this  state,  but  that  when  by 
the  laws  of  this  state  an  act  is  forbidden  to 
be  done  by  any  corporation  without  express 
authority  of  law,  and  such  act  shall  have 
been  done  by  a  fbrelgn  corporation.  It  shall 
not  be  authorized  to  maintain  any  action 
founded  upon  such  act,  or  upon  any  liability 
or  obligation,  express  or  implied,  arising  out 
of  or  entered  into  in  consideration  of  such  act. 
It  is  contended  for  the  appellant  that  the 
facts  conclusively  show  that  the  insurance 
company  did  not  transact  "any  business  of  In- 
surance In  this  state"  within  the  proper 
meaning  of  section  6136;  that,  the  original 
contract  being  valid  and  binding  and  entered 
into  without  this  state,  the  courts  of  this  state 
cannot  lawfully  be  closed  to  the  enforcement 
of  a  liability  arising  out  of  it;  that  a  con- 
struction of  our  statutes  which  will  have  the 
effect  of  bringing  the  acts  done,  in  effecting 
this  Insurance,  within  the  prohibition  of  the 
statute,  Is  forbidden  by  the  federal  C!onstltu- 
tlon,  and  if  suQh  a  construction  is  required  by 
the  terms  of  the  statute.  It  results  In  a  denial 
of  rights  guarantied  by  section  1  of  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States.  It  has  been  settled  by  re- 
peated adjudications  of  the  Supreme  Court 
of  the  United  States  that  foreign  corporations 
do  business  In  a  state  as  a  matter  of  grace 
and  not  of  right,  and  the  state  may  prescribe 
such  rules  as  it  may  see  fit  to  regulate  the 
privilege  granted  and  to  protect  its  citizens. 
It  seems  to  be  equally  well  settled  that  a  cor- 
poration of  any  state,  lawfully  organized,  may 
contract  within  that  state  with  any  person, 
firm,  or  corporation,  agreeably  with  the  stat- 
ute requirements  of  Its  domicile,  in  carrying 
on  the  business  it  Is  organized  to  do;  that,  the 
contracts  being  personal,  the  residence  of  the 
persons  with  whom  it  makes  them  Is  not  Im- 
portant or  controlling  as  to  the  lawfulness  of 


the  bargain   or  Its  enforcement  by   either 
party. 

The  case  of  Allgeyer  v.  Louisiana,  IBS  U.  & 
678,  17  Sup.  Ct  427.  41  L.  Ed.  832,  Is  deci- 
sive of  the  question.  An  act  of  the  Legisla- 
ture of  Louisiana  was  entitled  "An  act  to 
prevent  persons,  corporations  or  firms  from 
dealing  with  marine  Insurance  companies  that 
have  not  compiled  with  law,"  and  provided 
that  "any  person,  firm  or  corporatioa  who 
shall  fill  up,  sign  or  Issue  in  this  state  any 
certificate  of  Insurance  under  an  open  marine 
policy,  or  who  In  any  manner  whatever  does 
any  act  In  this  state  to  effect,  for  himself  or 
for  another,  Insurance  on  property,  then  In 
this  state.  In  any  marine  Insurance  company 
which  has  not  complied  in  all  respects  with 
the  laws  of  this  state,  shall  be  subject  to  a 
fine  of  one  thousand  dollars,  for  each  offense, 
which  shall  be  sued  for  in  any  competent 
court  by  the  Attorney  General  for  the  use  and 
benefit  of  the  charity  hospitals  In  New  Or- 
leans and  Shreveport"  The  state  sought  to 
recover  against  the  defendants  for  three  vio- 
lations of  the  act  Defendants  were  export- 
ers of  cotton  from  the  port  of  New  Orleans  to 
ports  In  Great  Britain,  selling  cotton  In  New 
Orleans  to  purchasers  in  said  ports.  They 
had  made  with  the  Atlantic  Mutual  Insurance 
Company  of  New  York  a  contract  for  an 
open  policy  of  marine  insurance.  It  was  the 
custom  of  business  to  draw  a  bill  of  exchange 
against  the  purchaser  of  cotton,  attaching 
to  it  the  bill  of  lading  and  an  order  on  the 
Atlantic  Mutual  Insurance  Company  for  a 
new  and  separate  policy  of  insurance,  under 
the  said  open  policy,  which  covered  cotton  In 
bales  purchased  and  shipped  by  them,  ship- 
ments being  reported  to  the  company  by  mall 
or  telegraph.  The  bill  of  exchange,  with  the 
bin  of  lading  and  order  for  Insurance  attach- 
ed, was  presented  to  the  insurance  company, 
which  Issued  and  delivered  to  the  holder  of  the 
bill  of  lading  and  the  bill  of  exchange,  if  It  had 
been  negotiated,  or  to  the  agent  of  defendant  If 
not  negotiated,  a  new  and  separate  policy  of 
Insurance  In  accordance  with  the  contract  un- 
der the  open  policy.  The  Atlantic  Mutual  In- 
surance Company  was  a  corporation  created 
by  the  laws  of  New  York,  domiciled  and  car- 
rying on  business  In  that  state.  It  had  no 
agent  in  the  state  of  Louisiana,  and  had  not 
complied  with  the  conditions  imposed  by  the 
laws  of  that  state  for  doing  business  therein. 
The  Supreme  Court  of  the  state  of  Louisiana 
gave  Judgment  in  favor  of  the  plaintiff  as  for 
one  violation  of  the  statute,  to  review  which 
Judgment  an  appeal  was  taken  to  the  Supreme 
Court  of  the  United  States.  The  Constitution 
of  Louisiana  provided,  also,  that  "no  for- 
eign corporation  shall  do  any  business  in  this 
state  without  having  one  or  more  known 
places  of  business,  and  an  authorized  agent 
or  agents  in  the  state,  upon  whom  process 
may  be  served."  It  was  held  that  the  statat<y 
In  question  was,  as  applied,  a  violation  of  the 
federal  Constitution  and  afforded  do  Jastlflca> 
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tlon  for  the  Judgment  awarded  against  tbe 
plaintiffs  In  error.  The  case  distinguishes 
Hooper  v.  California,  165  U.  S.  648,  15  Sup.  Ct 
207.  39  L.  Bd.  297,  In  which  the  conviction  of 
an  insarance  agent  In  the  state  conrts  was 
aflSrmed,  from  the  opinion  In  which  case  the 
following  excerpt.  Indicative  of  the  ground  of 
the  decision.  Is  taken:  "It  Is  said  that  the 
right  of  a  citizen  to  contract  for  Insurance 
for  himself  la  guarantied  by  the  fourteenth 
amendment,  and  that,  therefore,  he  cannot  be 
deprived  by  the  state  of  the  capacity  to  so 
contract  through  an  agent.  The  fourteenth 
amendment,  however,  does  not  guaranty  the 
citizen  the  right  to  make  within  his  state,  ei- 
ther directly  or  Indirectly,  a  contract  the  mak- 
ing whereof  is  constitutionally  forbidden  by 
tbe  state.  The  proposition  that,  because  a 
citlzoi  might  make  such  a  contract  for  him- 
self beyond  the  confines  of  bis  state,  therefore 
he  might  authorize  an  agent  to  violate  In  his 
behalf  the  laws  of  his  state  within  her  own 
limits,  involves  a  clear  non  sequltnr  and 
ignores  the  vital  distinction  between  acts  done 
within  and  acts  done  beyond  a  state's  jurisdic- 
tion." The  Supreme  Court  of  Louisiana  held 
that  the  act  of  writing  within  that  state  the 
letter  of  notlflcatlon  to  the  Insurance  company 
in  New  York  was  an  act  done  to  effect  Insur- 
ance on  property  then  in  the  state  and  was 
therefore  prohibited  by  the  statute.  It  Is 
said  In  tbe  opinion  of  the  Supreme  Court  of 
tbe  United  States:  "It  was  a  valid  contract, 
made  outside  of  tbe  state,  to  be  performed 
outside  of  the  state,  although  the  subject  wag 
property  temporarily  within  the  state.  As 
the  contract  was  valid  In  tbe  place  where 
made  and  where  It  was  to  be  performed,  the 
partyto  the  contract  upon  whom  is  devolved 
tbe  right  or  duty  to  send  the  notification  in 
order  that  tbe  insurance  provided  for  by  the 
contract  may  attach  to  the  property  specified 
in  tbe  shipment  mentioned  In  the  notice,  must 
have  the  liberty  to  do  that  act  and  to  give 
that  notlflcatlon  within  the  limits  of  the  state, 
any  prohibition  of  the  state  statute  to  tbe 
contrary  notwithstanding.  Tbe  giving  of  tbe 
notice  is  a  mere  collateral  matter.  It  Is  not 
tbe  contract  itself,  but  Is  an  act  performed 
pursuant  to  a  valid  contract  which '  tbe 
state  had  no  right  or  jurisdiction  to  prevent 
Its  eiticens  from  making  outside  the  limits  of 
tbe  state.  The  Atlantic  Mutual  Insurance 
Company  of  New  York  has  done  no  business 
of  insurance  within  the  state  of  Louisiana, 
and  has  not  subjected  itself  to  any  provisions 
of  tbe  statute  in  question.  It  bad  tbe  right 
to  enter  Into  a  contract  In  New  Tork  with 
citizens  of  Louisiana  for  tbe  purpose  of  in- 
suring tbe  property  of  its  citizens,  even  If 
that  property  were  in  the  state  of  Louisiana, 
and  correlatlvely  tbe  citizens  of  Louisiana 
bad  tbe  right  without  tbe  state,  of  entering 
into  contract  with  an  insurance  company  for 
the  same  purpose.  Any  act  of  the  state  Legis- 
lature which  should  prevent  tbe  entering  into 
such  a  contract,  or  tbe  mailing  wltliin  tbe 


•tate  of  Louisiana  of  such  a  notlflcatlon  as  Is 
mentioned  in  this  case,  Is  an  improper  and  il- 
legal Interference  with  the  conduct  of  the 
citizen,  although  residing  in  Louisiana,  in  his 
right  to  contract  and  to  carry  out  the  terms  of 
a  contract  validly  into  outside  and  beyond  the 
jurisdiction  of  the  state."  See,  also.  Lamb  v. 
Bowser,  7  Blss.  (U.  S.)  315,  ^ed.  Cas.  Na 
8,008;  Marine  Ins.  Oa  ▼.  St.  Louis,  etc..  By. 
Co.  (C.  C.)  41  Fed.  643;  Commonwealth  v. 
Blddle,  139  Pa.  605,  21  AtL  134,  11  L.  B.  A. 
561. 

There  is  language  used  In  the  opinion  In 
Seamans  ▼.  Temple  Co.,  106  Mich.  400,  63 
N.  W.  408,  28  L.  R.  A.  430,  55  Am.  St  Sep. 
457,  which,  if  controlling  here,  will  require  us 
to  bold  that  tbe  issuing  of  tbe  policy  was  an 
act  forbidden  to  be  done  without  express  au- 
thority of  our  law.  That  case  did  not  call 
for  a  determination  of  the  question;  it  being 
expressly  found  that  the  Insurance  company 
had  agents  in  the  state  and  was  in  fact, 
through  its  agents,  and  without  compliance 
with  the  statute,  doing  business  In  this  state. 
So,  In  Benefit  Society  v.  Lester,  105  Mich. 
716,  63  N.  W.  977,  It  was  found,  expressly, 
that  defendant  was  an  agent  of  the  plaintiff, 
doing  business  for  it  In  this  state.  In  both 
of  those  cases  the  right  of  the  plaintiff  to 
maintain  its  action  is  expressly  denied.  But, 
if  the  acta  of  the  insurance  company  In  tbe 
case  at  bar  can  be  held  violative  of  the  stat- 
ute only  by  giving  the  statute  a  construction 
opposed  to  tbe  federal  Constitution,  it  must  be 
determined  that  there  was  no  violation  of  the 
statute,  and  that  the  issuing  of  the  policies 
was  not  prohibited  by  the  statute  and  was 
not  an  act  forbidden  to  be  done  without  ex- 
press authority  of  law.  It  follows  that  tbe 
provisions  of  section  10,467  have  no  applica- 
tion. See  Clay,  etc.,  Ins.  Co.  v.  Lumber  Co., 
31  Mich.  346,  354. 

It  remains  to  consider  whether  for  any 
other  reasons  plaintiff  should  be  denied  tbe 
right  to  maintain  his  action.  The  general 
policy  of  the  state  in  this  regard  Is  declared  In 
section  10,466,  already  referred  to.  There  la 
nothing  vicious,  immoral,  or  criminal  In  the 
nature  of  tbe  contracts  of  Insurance  which 
were  made.  It  cannot  reasonably  be  said  that 
evidences  of  state  policy  may  be  created  by 
giving  to  a  statute  a  construction  which 
nullifies  the  federal  Constitution.  The  case, 
as  presented,  is  one  in  which  plaintiff  is 
seeking  to  enforce.  In  the  courts  of  this  state, 
obligations  arising  out  of  contracts  which 
were  valid,  and  the  making  of  which  was  not 
prohibited  by  the  laws  of  this  state.  I  am  of 
opinion  that  no  good  objection  has  been  made. 

The  case  was  tried  by  the  court  without  a 
jury,  and  findings  of  fact  and  of  law  were 
made.  The  court  gave  judgment  for  defend- 
ants, for  tbe  reason  that  in  his  opinion  plain- 
tiff was  prohibited  the  use  of  tbe  courts  of 
tbe  state.  Appellant  asks  that  the  judgment 
be  reversed,  and  one  entered  here  in  bis  favor. 
This  may  be  done  if  tbe  facts  found  will  sus- 
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tain  such  a  judgment  It  Is  stated  In  the  find- 
ing of  facts  that  there  Is  no  evidence  upon 
certain  material  points,  "excepting  such  Infer- 
ence as  may  be  drawn  from  entries  upon  the 
books  of  the  insurance  company."  These  en- 
tries are  set  out,  but  the  Inference  is  not 
drawn.  The  court  does  not,  by  Inference  or 
otherwise,  find  an  ultimate  fact  essential  to  a 
recovery  by  the  plaintiff.  For  this  reason, 
we  are  obliged  to  order  a  new  trial. 

Judgment  should  be  reversed,  and  a  new 
trial  granted.    No  costs  are  awarded. 

GRANT  and  BLAIR,  JJ.,  concurred  with 
OBTRANDER,  3. 


McGAW  T.  MANNING  et  al. 
(Supreme  Court  of  Michigan.    July  23,  1906.) 
Apfkai.  AMD  Ebbob— Right  to  Aixeox  Ebbob 

— E8T0PI»EL. 

Defendant  sned  complainant  for  trespass 
upon  land,  and  complainant  interposed  a  plea 
of  title.  A  few  days  before  the  opening  of  the 
term  at  which  the  case  was  to  be  tried  com- 

Elainant  filed  a  bill  to  enjoin  defendant  from 
uilding  a  wall  across  the  property  in  dispute. 
It  was  not  sought  to  temporarily  enjoin  the 
action  at  law,  and  hearing  upon  the  bill  was 
not  had  until  nearly  four  years  after  the  com- 
mencement of  the  law  action,  at  which  time 
complainant  obtained  a  decree  adjudging  him 
the  owner  of  the  proi>erty  and  permanently  en- 
joining the  suit  at  law.  Held,  that  defendant, 
having  taken  no  Btepg  to  bring  the  law  action  to 
trial,  was  in  no  position  to  insist  that  the  equit- 
able decree  should  be  reversed  and  the  parties 
remanded  to  their  remedy  at  law. 

Appeal  from  Circuit  Court  Kalamazoo 
County,  In  Chancery;  John  W.  Adams,  Judge. 

Suit  by  David  McOaw  against  'Edwin  J. 
Manning  and  others.  From  a  decree  for 
complainant,   defendants   appeal.    Affirmed. 

The  dispute  Jn  this  case  arises  over  the 
title  to  a  strip  of  land  about  six  feet  in 
width.  Complainant  Is  the  owner  of  lots  14 
and  16  of  College  addition  to  the  village 
(now  city)  of  Kalamazoo.  The  defendant  Ed- 
win J.  Manning  is  the  owner  of  the  adjoin- 
Ing  lots  12  and  13.  It  is  conceded  that  the 
boundary  line,  according  to  the  original  plat, 
is  that  claimed  by  the  defendant  Complain- 
ant claims  title  by  adverse  possession.  On 
May  8,  1000,  defendant  Edwin  J.  Manning 
sned  complainant  in  trespass  in  justice  court 
claiming  that  he  (Manning)  was  in  possession 
of  the  disputed  strip  and  that  complainant 
had  trespass  thereon.  Complainant,  the  de- 
fendant in  that  suit  Interposed  a  plea  of 
title,  and  the  case  was  thereupon  certified 
to  the  circuit  court  for  trial.  It  was  noticed 
for  trial  at  the  next  term  of  court,  when  a 


few  days  before  the  opening  of  the  term  com- 
plainant filed  this  bill  setting  forth  that  de- 
fendant was  building  a  wall  in  front  of  his 
lot  on  the  street  line,  and  threatened  to  ex- 
tend the  wall  across  the  six-foot  strip  in 
dispute,  and  prayed  for  an  injunction  on  the 
ground  that  such  wall  would  cause  irrepara- 
ble injury  and  that  an  injunction  would  pre- 
vent a  multiplicity  of  suits.  Issue  was  duly 
joined,  proofs  taken,  and  decree  entered  for 
the  complainant  adjudging  him  to  be  the 
owner  of  the  property  and  permanently  en- 
Joining  the  suit  at  law. 

Argued  before  CARPENTER,  0.  J.,  and  Mc- 
AI/VAY,  GRANT,  HOOKER,  and  MOORB,  JJ. 

Osbom  &  Mills,  for  appellants.  N.  H. 
Stewart  <or  appellee. 

GRANT,  J.  The  bill  in  this  case  was  filed 
September  6,  1900.  It  was  beard  upon  proofs 
taken  in  open  court  on  March  17,  1901w 
The  bill  did  not  pray  for  a  temporary  Injunc- 
tion of  the  suit  at  law,  and  none  was 
granted.  Upon  the  decree  the  salt  at  law 
was  enjoined.  Such  result  would  properly 
follow  an  adjudication  that  title  was  in  the 
complainant.  The  bill  prayed  that  defendant 
be  restrained  from  committing  trespass  "un 
til  a  judgment  in  said  pending  stilt  at  law." 
No  explanation  was  offered  why  the  suit  at 
law  was  not  tried.  It  appears  that  for  near- 
ly four  years  the  suit  at  law  was  permitted 
to  rest,  and  then  the  parties  submitted  their 
contest  to  the  court  In  chancery.  Under 
these  circumstances  we  do  not  think  the  de- 
fendants are  in  position  to  now  Insist  that 
the  decree  should  be  reversed  and  the  par- 
ties remanded  to  their  remedy  in  the  suit  at 
law.  Defendant  Edwin  Manning  was  the 
moving  party  in  that  suit,  and  be  cannot 
complain  if  he  failed  to  bring  it  to  trial. 
We  think  the  court  properly  disposed  of  the 
case  upon  its  merits.  The  evidence  on  the 
part  of  the  complaluant  showed  that  the 
purchaser  and  owner  of  lots  14  and  15,  aud 
one  of  complainant's  grantors,  built  a  fence 
along  the  line  now  claimed  by  complainant 
in  1866,  and  planted  trees,  shrubs,  and 
bushes  up  to  the  fence  line;  that  the  fence 
remained  until  it  disappeared  through  de- 
cay; that  the  stubs  of  the  posts  are  still  in 
the  ground;  that  the  trees,  shrubs,  and 
bushes  are  still  there;  and  that  this  exclu- 
sive and  hostile  occupation  continued  for  a 
period  of  more  than  20  years.  The  court 
found  with  the  complainant  An  examina- 
tion of  the  record  convinces  us  that  his  con- 
clusion is  correct  and  that  complainant  bad 
obtained  title  by  adverse  possession. 

The  decree  is  aflBrmed,  with  costs. 
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STATB  u  tcI.  HOIiLAND  t.   MIBBBM, 

Sheriff. 
(Sopreme  Court  of  Minnesota.    Ang.  3,  1906.) 

1.  COWTKlfPI    —    CJORaTBUCnvK    CONTKMPT    — 
PUNISHHKNI. 

The  power  of  a  court  to  punish  for  a  eon- 
stmctiTe   contempt   Is   limited   hj   Rev.    Laws 

1905,  f  4640,  to  a  nne  not  exceeding  $S0  un- 
less it  expressly  appears  that  the  right  of  a 

Sart7  to  an  action  or  special  proceeding  was 
efeated  or  prejudiced  thereby. 
[Ed.  Note. — For  cases  in  point,  see  voU  10, 
Cent.  Dig.  Contempt,  if  253-256.] 

2.  Habeas  Cobpits— DKmanNATioN. 

In  habeas  corpus  proceedings,  where  the 
judgment  by  virtue  of  which  the  petitioner  is 
held  is  unauthorized,  but  his  conviction  is  valid, 
he  will  be  freed  from  detention  under  the  judg- 
ment and  remanded  to  the  proper  court  or 
oflScer  for  further  proceedings  according  to  law. 

rE3d.  Note. — For  cases  in  point,  sea  voL  25, 
Cent.  Dig.  Habeas  Corpus,  {  98.] 

(Syllabus  by  the  Court.) 

Application  by  tbe  state^  on  the  relation 
of  Henry  Holland,  for  writ  of  habeas  corpus 
to  Anton  Mlesen,  sheriff  of  Ramsey  county. 
Belator  freed  from  detention  under  tbe  Jndg- 
ment  and  referred  to  tbe  court  for  farther 
proceedings. 

Sbeehan  ft  Keefe  and  Ayers  tt  McDonald, 
for  relator.  Thos.  R.  Kane  and  O.  H.  O'Nell, 
for  respondent. 

START,  C.  J.    Tbe  relator  on  April  20, 

1906,  was  duly  convicted — ^that  is,  found  guil- 
ty— of  constructive  contempt  of  court  In  the 
district  court  of  the  county  of  Ramsey,  and 
as  punishment  therefor  he  was  by  the  judg- 
ment of  the  court  sentenced  to  imprisonment 
In  tbe  county  Jail  for  tbe  period  of  five 
months.  A  commitment  to  carry  the  Judgment 
into  execution  was  issued  and  delivered  to 
the  respondent  as  sheriff  of  such  county. 
Thereupon  the  relator  sued  out  a  writ  of 
habeas  corpus,  and  the  matter  was  heard 
here  upon  the  concession  that  the  allegations 
of  fact  In  the  petition  were  true.  See  State 
ex  rel.  Holland  v.  Miesen  (Minn.)  106  N.  W. 
1134.  The  record  shows  that  the  relator  was 
convicted  of  constructive  contempt.  In  that 
be  attempted  to  influence  the  action  of  a  jur- 
or In  a  pending  case  by  bribery.  On  its  mer- 
its the  justice  of  tbe  Judgment  cannot  be 
qnestloned,  for  tbe  relator's  offense  was 
flagitious.  The  anestlon  here,  however,  is 
whether  the  judgment  Is  not  void,  as  claimed 
by  the  relator,  for  the  reason  that  the  court 
bad  no  jurisdiction  to  sentence  tbe  relator  to 
imprisonment,  ezc^t  for  tbe  purpose  of  en- 
forcing the  payment  of  a  fine,  as  punishment 
for  the  particular  contempt  of  which  he  was 
found  guilty. 

While  tbe  L^slatnre  cannot  take  away 
from  courts  created  by  the  (Constitution  tbe 
inherent  right  to  punish  contempts  yet  It 
may  regulate,  within  reasonable  limits,  the 
exercise  of  the  power.  Accordingly  tbe  Leg- 
islature In  1851  enacted  a  statute  as  to  tbe 

106N.W.— 83 


punishment  of  contempts  In  which  a  distinc- 
tion was  made  between  contempts  occurring 
In  the  Immediate  view  and  presence  of  the 
court  and  those  not  committed  In  tbe  pres- 
ence of  tbe  court  Rev.  St  1851,  c.  92,  {  1. 
Section  1  was  divided  Into  12  subdivisions. 
The  first  and  second  related  to  contempts 
committed  in  the  presence  of  the  court  (that 
Is,  direct  contempts),  while  tbe  remaining 
subdivisions  related  to  contempts  not  com- 
mitted in  the  presence  of  the  court  (that  is, 
constructive  contempts).  State  ex  rel.  v. 
Ives,  60  Minn.  478.  62  N.  W.  831.  Section  2 
limited  the  power  of  the  courts  to  punish  for 
constructive  contempts  in  these  words: 
"Bvery  court  of  Justice  and  every  Judicial 
officer,  has  power  to  punish  contempts,  by 
fines  or  Imprisonments  or  both ;  but  when  the 
contempt  Is  not  one  of  those  mentioned  In 
tbe  first  or  second  subdivisions  of  tbe  last  sec- 
tion. It  must  appear  that  tbe  right  or  remedy 
of  a  party  to  an  action  or  special  proceeding, 
was  defeated  or  prejudiced  thereby  before 
the  contempt  can  be  punished  by  imprison- 
ment or  a  fine  exceeding  fifty  dollars."  This 
section  2,  exactly  as  we  have  quoted  it  was 
reported  by  the  commissioners  and  continued 
In  the  Revision  of  1866.  Tbe  word  "not" 
therein,  which  we  have  Italicized,  was  by  a 
mistalce  In  printing  omitted  from  the  printed 
and  published  edition  of  the  General  Statutes 
of  1806.  This  appears  from  the  enrolled 
General  Statutes  of  1866  on  flle  In  tbe  oS\ce 
of  the  Secretary  of  State.  Gen.  St  1866, 
c.  87,  f  2;  Gen.  St  1804,  {  6156.  This  mis- 
take led  to  some  confusion  in  practice,  but 
It  was  corrected  In  Rev.  Laws  1903,  {  4640. 
No  change,  however,  has  been  made  In  the 
law;  for  the  limitation  on  the  power  of  the 
court  to  punish  for  contempts  not  committed 
in  its  Immediate  presence  (constructive  con- 
tempts) is  the  same  that  It  was  In  1851,  and 
ever  since  has  been. 

The  power  of  the  court  to  punish  for  con- 
structive contempts  is  limited  to  a  fine  not 
exceeding  $50,  unless  it  expressly  appears 
that  the  right  or  remedy  of  a  party  to  an 
action  or  special  proceeding  was  defeated  or 
prejudiced  thereby.  In  the  case  at  bar  the 
record  does  not  show  that  the  right  or  the 
remedy  of  any  party  was  defeated  or  pre- 
judiced by  the  contempt  in  question.  It  fol- 
lows that  the  court  had  no  Jurisdiction  to 
award  judgment  punishing  the  relator  by 
Imprisonment  instead  of  a  fine.  The  Judg- 
ment then,  Is  void,  and  the  detention  of 
the  relator  in  the  county  Jail  by  virtue  there- 
of unlawful.  However  it  does  not  follow 
that  the  relator  is  entitled  to  be  abs(}lutely 
discharged.  Where,  as  In  this  case,  the 
Judgment  by  virtue  of  which  the  petition  is 
detained  is  unauthorized,  but  his  conviction 
is  valid,  he  will  be  freed  from  detention  un- 
der the  judgment  and  remanded  to  the  prop- 
er court  or  ofilcer  for  further  proceedings 
according  to  law.  Rev.  Laws  1905,  {  4588; 
In  re  Bonner,  161  U.  S.  242,  14  Sup.  (X  823, 
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38  L.  Ea.  149;  In  re  Harris,  6 
85  Atl.  55 ;  15  Boc.  of  Law,  211. 
So  ordered  In  this  case. 


Yt  248, 


CAMERON  ot  aL  ▼.  A.  BOOTH  &  CO. 
(Supreme  Oourt  of  Minnesota.    Aug.  10,  1906.) 

CONTBACTS— AOnOK  FOB   BbEACH. 

In   an  action   for  damages   for  breach   ot 
contract,  held,  that  the  evidence  sustaina  tlM 
Terdict. 
(Syllabua  hj  the  CourtJ 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Oscar  Hallam,  Judge. 

Action  by  A.  P.  Cameron  and  W.  A.  Cam- 
eron, copartners  as  Cameron  &  Co.,  against 
A.  Booth  &  Co.  Verdict  for  plaintlfTs.  From 
an  order  denying  a  motion  for  new  trial  or 
for  Judgment  notwithstanding,  the  Terdict; 
defendant  appeals.    Affirmed. 

D.  W.  Lawler  and  Edward  Sanford,  for 
appellant  a  D.  &  R.  D.  O'Brien,  for  re- 
spondents. 

PER  CURIAM.  Appeal  from  an  order 
denying  the  defendant's  motion  for  Judgment 
notwithstanding  the  verdict  or  for  a  new 
trial. 

The  defendant  contemplated  erecting  a 
cold  storage  building  in  the  city  of  St  Paul, 
and  adrertiaed  for  bids  for  its  construction 
ui>on  plans  and  speciflcations  prepared  by  its 
architects.  The  speciflcations  invited  bids  on 
different  bases,  of  which  only  the  following 
are  here  material:  (1)  According  to  the  ar- 
chitects' plans,  using  cast  Iron  columns.  (2) 
According  to  the  architects'  plans,  using  ar- 
chitects' design  for  concrete  columns.  (7) 
Using  Kahn  system  of  reinforced  concrete  con- 
struction. (8)  Using  Kabn  system  and  cast- 
iron  columns.  The  architects'  plans  contain 
full  designs  for  use  in  connection  with  bids 
upon  the  basis  of  Nos.  1  and  2.  The  speciflca- 
tions also  contain  a  provision  that  "in  addition 
to  the  two  designs  of  interior  columns,  gird- 
ers, and  floor  plans  shown  in  architects'  plans, 
contractors  may  also  bid  on  other  systems 
of  reinforced  concrete  construction,  complete 
designs  to  be  furnished  with  bids,  and  alter- 
nate designs  to  be  governed  by  the  regu- 
lations given  In  the  following  sections,  bid- 
ders furnishing  their  own  designs  may  bid 
on  concrete  columns,  or  they  may  combine 
their  floor  construction  with  the  cast  iron 
columns."  The  speciflcations  contain  the 
further  provision  that  "before  the  contract  is 
awarded  the  contractor  must  get  a  written 
approval  from  the  St  Paul  building  Inspector 
of  his  design  and  system  of  construction." 
Plaintiffs'  bid  was  as  follows:  "We  will 
agree  to  build  and  complete  the  proposed 
Booth  cold  storage  building  in  St  Paul  ac- 
cording to  plans  and  speciflcations  •  •  • 
and  furnish  all  material  and  labor  necessary 
for  the  sum  of  $126.G04.  If  concrete  col- 
umns are  used,  $112,700.    The  above  proposi- 


tion Is  based  on  the  Kahn  system  of  rein- 
forced concrete."  The  plaintiffs  claim  that 
the  defendant  accepted  the  bid  based  upon 
the  Kahn  system  of  reinforced  concrete,  and 
thereafter  refused  to  allow  them  to  carry  out 
the  contract  The  negotiations  were  had 
with  O.  L.  Case,  the  manager  of  the  defend- 
ant's cold  storage  department 

The  issues  were:  (1)  Did  Mr.  Case,  act- 
ing for  A.  Booth  &  Co.,  accept  the  plaintiff^ 
bid?  (2)  If  so,  had  he  authority  to  represent 
A.  Booth  A  Co.  In  this  particular  matter? 
(3)  Was  the  plaintiffs'  bid,  taken  In  connec> 
tion  with  the  plans  and  speciflcations,  suffi- 
ciently deflnlte  and  complete  to  form  the 
basis  of  a  contract?  The  issues  of  fact  were 
left  to  the  Jury  under  proper  instructions, 
and  we  find  no  errors  in  the  record  which 
would  Justify  a  reversal  of  the  order.  The 
counsel  for  the  appellant  has  devoted  about 
00  pages  of  a  very  able  brief  to  an  analysis 
•f  the  evidence,  which  he  very  earnestly 
contends  required  a  verdict  to  be  directed 
In  his  favor.  We  have  made  a  very  careful 
examination  of  the  record,  and  have  come 
to  the  conclusion  that  the  evidence  sustains 
the  verdict  To  review  the  evidoice  In  detail 
would  make  the  opinion  unnecessarily  long 
and  accomplish  no  good  purpose. 

We  find  no  error  In  the  instructions,  and 
the  order  appealed  from  is  affirmed. 


KOSCHMAN  V.  ASH. 
(Snpreme  Court  of  Minaesota.    June  15,  1906.) 

1.  Mabteb  and  Sebvant— Ddtt  of  Mabteb — 
Inspection  of  Tools. 

No  duty  rest  upon  an  employer  to  inspect 
simple  and  common  tools  to  discover  defects 
which  arise  from  the  ordinary  use  of  such  in- 
struments. 

[Bid.  Note. — For  cases  In  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant  H  235-242, 
714.] 

2.  Saux. 

The  rule  applied  to  a  common  sledge  or 
hammer,  which  was  purchased  by  the  employer 
from  a  wholesale  hardware  dealer  and  which 
was  in  good  condition  when  delivered  to  the 
employe. 

[Ed.  Note. — For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant  H  235-242, 
714.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  St  Louis 
County ;  Homer  B.  Dibell,  Judge. 

Action  by  Julius  Koschman  against 
Charles  R.  Ash.  Verdict  for  plaintiff,  and 
from  an  order  denying  a  motion  for  Judg- 
ment notwithstanding  the  verdict,  or  a  new 
trial,  defendant  appeals.  Reversed,  with 
directions  to  enter  Judgment  for  defendant 

Miller  &  Clapp,  for  appellant  John  Jens- 
wold,  for  respondent 

ELLIOTT,  J.  The  respondent  Koschman. 
was  Injured  while  In  the  employ  of  the  ap- 
pellant Ash,  and  recovered  a  verdict  In  the 
court  below.    The  appeal  is  from  an  order 
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of  tbe  trial  conrt  denying  the  defendanf b 
motion  for  Judgment  notwithstanding  the 
verdict  or  for  a  new  trial. 

In  1903  Aah  wai  operating  a  sawmill  in 
Virginia,  Minn.  Koscbman  was,  and  for 
some  months  bad  been,  in  bis  emploj  aa 
a  blacksmith,  working  In  a  shop  operated  In 
connection  with  tbe  mill.  At  the  time  of  the 
accident,  July  17,  1908,  Koachman  was  en- 
gaged with  another  employe  by  the  name 
of  Olson  In  cutting  bolts  from  a  rod  of 
Iron.  Koscbman  placed  tbe  bolt  on  a  bev- 
eled-edged  Instrument  which  rested  upon  an 
anvil  and  held  a  cold  chisel  on  the  upper 
edge  of  the  bolt  Olson  then  struck  the  chis- 
el with  a  sledge  or  hammer.  After  two  or 
three  strokes  the  bolt  was  cut  almost 
through.  Koscbman  then  laid  the  end  of 
the  bolt  across  the  anvil  and  Olson  gave  the 
tip  end  a  light  tap  with  the  hammer.  When 
this  was  done,  a  piece  of  steel  flew  from  the 
end  of  the  hammer  and  penetrated  Kosch- 
man's  eye.  The  complaint  alleged  that  de- 
fendant did  carelessly  and  negligently  fall 
and  omit  "to  furnish  for  plaintiff's  use  a 
suitable  and  proper  hammer  to  do  such 
work,  and  In  like  manner  did  carelessly  and 
negligently  furnish  the  aforesaid  hammer 
BO  used  for  the  said  use,  which  hammer 
was  defective  and  not  reasonably  safe  for 
use,  and  though  of  steel  Its  face  or  head  had 
not  been  properly,  equally  and  evenly  tem- 
pered, and  the  same  was  not  smooth,  but 
had,  for  a  long  time  prior  thereto,  been  sub- 
ject to  bard  usage,  and  had  been  worn 
away,  battered,  and  made  unsafe  for  further 
use^  and  become  Indented  and  full  of  thin 
splinters,  chips,  scales,  or  fragments  which 
were  loose,  and  pieces  of  steel  t)iereln  were 
liable  at  any  time,  by  a  blow  of  said  ham- 
mer, to  be  broken  off  and  to  fly  therefrom 
and  endanger  persons  who  were  present  and 
engaged  In  and  about  its  use."  It  further 
alleged  that  for  a  period  of  more  than  four 
weeks  prior  to  tbe  time  when  the  plaintiff 
was  Injured,  the  hammer  had  been  in  an 
unsafe  and  dangerous  condition  of  which 
fact  the  defendant  bad  full  notice  and 
knowledge,  but  nevertheless  did  carelessly 
and  negligently  furnish  the  same  and  require 
tbe  plaintiff  and  his  assistant  to  use  the  same 
in  their  work.  The  plaintiff's  case  rests  up- 
on the  alleged  truth  of  these  allegations. 

Tbe  appellant  makes  numerous  asslgn- 
m«its  of  error,  but  in  view  of  our  conclusion 
upon  the  question  of  the  defendant's  negli- 
gence^ It  is  only  necessary  to  consider  on& 
Tbe  sledge  or  hammer  was  purchased  in  the 
open  market  from  a  wholesale  hardware 
dealer,  and  when  furnished  to  Koscbman  it 
was  new  and  In  good  condition.  It  is  ad- 
mitted that  Ash  cannot  be  charged  with 
negligence  In  originally  furnishing  Koscb- 
man with  a  defective  tool,  but  It  is  con- 
tended that  it  was  his  duty,  not  only  to 
furnish  to  tbe  employ^  a  reasonably  safe 
Instrument  with  which  to  work,  but  after 


having  done  this  to  inspect  the  same  while 
it  was  being  used  by  the  employ^  and  reme- 
dy any  deftets  which  might  be  found  to 
exist  The  Jury  were  instructed  that  If  the 
defendant  was  chargeable  "with  negligence 
at  all.  It  must  be  because  he  kept  it  In  use 
without  repairing,  after  It  became  in  an 
unsafe  condition  for'  its  intended  use,  know- 
ing it  to  be  in  such  a  condition  or  charged 
with  such  knowledge."  When  the  appli- 
ances or  machinery  furnished  employes  are 
at  all  complicated  in  character  or  construc- 
tion, the  employer  is  charged  with  the  duty 
of  making  such  reasonable  Inspection  as  is 
necessary  to  detect  defects.  But  the  master 
is  under  no  duty  to  inspect  simple  or  com- 
mon tools,  or  to  discover  or  remedy  defects 
arising  necessarily  from  tbe  ordinary  use  of 
such  instruments.  Miller  v.  Brie  By.  Co., 
21  App.  Dlv.  45,  47  N.  T.  Supp.  285  (a  push- 
pole  by  which  an  engine  on  one  track  was 
able  to  move  a  car  on  an  adjoining  track) ; 
Marsh  v.  Chlckerlng,  101  N.  T.  896,  6  N.  B. 
66  (a  ladder);  Cablll  t.  Hilton,  106  N.  Y. 
612,  618,  IS  N.  B.  839  (a  ladder) ;  Webster 
Mfg.  Co.  V.  Nisbett  206  111,  273,  68  N.  E. 
936  (a  hammer);  Meador  v.  Railway  Co., 
138  Ind.  290,  37  N.  E.  721,  46  Am.  St  Rep. 
384  (a  ladder);  Wachsmuth  v.  Electric 
Crane  Co.,  118  Mich.  275,  76  N.  W.  497  (a 
snaphammer) ;  Dompier  v.  Lewis,  131  Mich. 
144,  91  N.  W.  152  (a  hammer) ;  O'Brien  v. 
Railway  Co.  (Tex.  Civ,  App.)  82  S.  W.  819 
(a  wrench) ;  Railway  Co.  ▼.  Larkin  (Tex. 
Sup.)  82  S.  W.  1026  (a  defective  globe  on  a 
lantern);  Lgmn  v. 'Sugar  Ref.  Co.  (Iowa)  104 
N.  W.  677  (a  hammer  of  soft  steel  with 
which  to  break  lumps  of  coal) ;  Oarragan 
V.  Iron  Works,  158  Mass.  596,  33  N.  B.  652; 
Martin  v.  Highland  Co.,  128  N.  a  264,  88  8. 
E.  876,  83  Am.  St  Kep.  671;  Railway  Co.  v. 
Brooks,  84  Ala.  138,  4  South.  289;  Georgia  Ry. 
Co.  V.  Nelms,  83  Ga.  70,  9  S.  E.  1049,  20  Am.  St 
Rep.  308 ;  Power  Co.  v.  Murphy,  115  Ind.  566, 
18  N.  E.  30;  Labatt,  Master  &  Servant,  i  154. 
In  Stork  v.  Oiutrles  Stolper  Cooperage  Ca 
(Wis.)  106  N.  W.  841,  it  was  held  that  under 
the  circumstances  there  disclosed,  the  duty 
of  inspections  extended  to  a  small  tool  known 
as  a  monkey  wrench.  But  the  court  said: 
"It  may  be  conceded  that  generally  speaking, 
a  monkey  wrench  is  in  such  category,  and 
the  rule  of  law  Is  well  established  In  this 
state  and  elsewhere  that,  in  case  of  such 
simple  tools,  no  liability  rests  upon  the  mas- 
ter for  the  ordinary  perils  resulting  from 
their  use,  nor  for  those  latent  or  usual 
defects  or  weaknesses  which,  by  reason  of 
the  common  usual  character  of  the  appli- 
ance, are  presumed  to  be  known  to  all  men 
alike.  This  exemption  from  liability  is,  we 
believe.  In  all  cases,  based  upon  tbe  condition 
that  the  defect  and  peril  are  such  that  no 
superiority  of  knowledge  In  the  master  over 
the  employ^  exists  or  can  be  presumed."  The 
liability  In  that  case  was  rested  upon  the 
exception  to  tbe  general  rule  said  to  exist 
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when  tb*  defect  Is  known  to  tbe  master  and 
neither  known  to  tbe  employA  nor  of  aucb 
a  character  as  to  be  obvious  to  that  observa- 
tion wlilch  may  be  ezi>ected  to  accompany 
its  use.  The  present  case  does  not  fall  with- 
in such  exception.  .Tbe  instrument  was  a 
common,  ordinary  sledge  or  hammer,  weigli- 
Ing  eight  pounds  and  having  a  handle  alMut 
three  feet  long.  It  was  of  the  type  In  com- 
mon use  by  nnskilled  laborers  for  a  variety 
of  purposes  such  as  breaking  stone  and  driv- 
ing stakes.  It  was  one  of  the  simplest  and 
commonest  tools  in  use.  It  was  a  general 
utility  instrument,  often  used  for  general 
purposes  about  the  premises  when  not  in  use 
In  the  blacksmith  shop.  It  was  a  sledge  such 
as  Is  "graierally  used  In  a  blacksmith  shop." 
It  was  a  double  headed  or  faced  two-handed 
sledge,  about  as  simple  in  construction  and 
as  easy  to  understand  as  a  club.  It  was 
made  of  steel,  but  was  not  evenly  tempered. 
It  was  not  what  is  known  as  a  "flogging" 
hammer.  It  does  not  appear  that  It  was 
originally  unsuitable  for  the  work  for  which 
it  was  being  used.  When  tbe  respondent 
began  to  use  the  sledge  It  was  new  and  in 
good  condition,  but  by  the  time  of  the  ac- 
cident it  bad  l>ecome  somewhat  battered  and 
one  end  chipped  off.  Respondent  says  that 
for  some  four  we^s  before  the  accident  so 
many  t^b^pB  were  breaking  ofT  the  hammer 
tliat  it  became  In  a  dangerous  condition,  and 
be  remarked  to  his  fellow  workman  that  it 
was  very  poor  and  that  he  could  not  hit 
well  with  It  He  also  observed  that  chips 
were  breaking  and  flying  off.  He  did  not, 
however,  complain  of  the  condition  of  the 
hammer  to  Ash  or  to  the  foreman  of  the 
mill.  There  were  other  long  and  short 
handled  hammers  of  lighter  weight  about 
the  premises,  but  It  appears  that  this  was 
the  only  sledge  at  band  and  Olson  picked  It 
up  to  use  In  tbe  work  of  cutting  tbe  bolts 
because  it  was  handy.  It  Is  thus  apparent 
that  the  sledge  was  a  tool  of  the  commonest 
character,  and  that  the  respondent  bad  full 
and  complete  knowledge  of  its  condition  dur- 
ing all  tbe  time  it  was  in  use.  The  employA 
never  assumed  to  Inspect  the  tool.  In  Vant 
Hul  V.  G.  N.  Ry.  Co.,  90  Minn.  829,  96  N.  W. 
789,  the  defendant  not  only  manufactured 
the  hammers,  but  kept  them  In  a  room  fenced 
off  for  the  purpose,  and  provided  a  tool  In- 
spector whose  duty  it  was,  on  the  applica- 
tion of  the  workman,  to  hand  out  the  tool 
for  the  particular  purpose.  The  hammer 
there  under  consideration  was  a  "flogging 
hammer,"  and  the  court  said:  *^he  ham- 
mer in  question  was  manufactured  t>y  appel- 
lau';,  Snch  hammers  were  made  from  bars 
of  Jteel,  and  it  required  great  experience 
and  great  skill  to  properly  temper  them, 
and  very  few  will  stand  continual  use  with- 
out, In  the  course  of  time,  showing  cracks 
or  checks  upon  their  surface  or  edges,  which 
appear  sooner  or  later  according  to  the  tem- 
per of  the  steel  and  tbe  manner  and  length 


of  time  of  use,  and  that,  as  a  result  of  snch 
checks  and  cracks,  there  comes  a  time  in  the 
lives  of  such  hammers  when  they  are  liable 
to  break  and  must  be  set  aside  as  useless. 
*  *  *  When  we  consider  the  skill  leqolred 
In  the  manufacture  of  such  tuunmers,  and 
the  fact  that  there  arrives  a  point  in  the 
course  of  their  use  when  their  vitality  is  de- 
stroyed and  they  are  liable  to  cbedk  and 
break,  a  condition  Is  presented  which  takes 
them  out  of  the  class  known  as  common  tools 
whose  condition  Is  as  easily  discernible  by 
a  workman  as  an  inspector."  The  tool 
which  caused  the  injury  under  consideration 
In  Morris  v.  Eastern  Ry  Co.,  88  Minn.  HZ 
92  N.  W.  58S,  was  also  a  flogging  hammer,— 
"a  tool  which  we  must  assume  is  somewhat 
different  from  an  ordinary  hammer,"  and  the 
injury  "was  not  caused  by,  or  the  result 
of^  use  or  wear,  but,  according  to  the  allega- 
tlona  of  the  complaint,  a  defect  in  making,— 
the  manufacturer  tieing  the  defendant  itself." 
As  the  appellant  was  under  no  obligation 
to  Inspect  the  sledge  after  It  was  delivered 
to  the  respondent  in  good  condition  the  mo- 
tion for  Judgment  In  favor  of  the  defendant 
notwithstanding  the  verdict  should  have 
been  granted. 

Order  reversed  with  directions  to  tbe  dis- 
trict court  to  grant  the  defendant's  motion 
for  judgment  notwithstanding  tbe  verdict 


DBSSECEER  v.  PH(ENIX  MILLS  OO. 
(Supreme  Court  of  Minnesota.    July  6,  1906.) 

Mastxs  and  Skkvant— Irjxibt  to  Sebvaht— 

Defeotivc  Appearances. 

Where  an  ordinary  ladder,  furnished  by  the 
master  to  brii  servant  with  which  to  perfons 
his  duties,  is  sound  and  in  good  condition  for 
use  when  so  furnished,  no  duty  thereafter  rests 
upon  the  master  to  Inspect  the  same  from  time 
to  time  for  the  purpose  of  ascertaining  whether, 
from  its  ordinary  use.  It  has  become  out  of 
repair.  At  least,  no  such  duty  rests  upon  tbe 
master  as  to  a  servant  who  is  tborooKhly  famil- 
iar with  the  use  of  such  an  iDstrumentality. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Conrt»  Henn^la 
County;   F.  V.  Brown,  Judge. 

Action  by  Christian  Dessecker  against  the 
Phoenix  Mill  Company.  Verdict  directed  tot 
def^idant  From  an  order  denying  a  new 
trial,  plaintiff  appeals.    Affirmed. 

F.  H.  Dlttenhoefer  (Ludvig  Arctander,  of 
counsel),  for  appellant  Cobb  &  Wheelwright, 
for  respondent 

BROWN,  J.  Action  to  recover  damages 
for  personal  Injuries  alleged  to  have  been 
caused  by  the  negligence  of  defendant  In 
which  the  trial  court  directed  a  verdict  for 
defendant,  and  plaintiff  appealed  from  an 
order  denying  a  new  trial. 

The  facts  are  as  follows:  Defendant  owned 
and  operated  a  fiourmlll  In  the  city  of  Minn- 
eapolis, which  was  under  the  control  and 
management  of  a  superintendent    The  build- 
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ing  was  a  five  story  structure,  and  tbe  mill 
was  operated  continuously  day  and  night 
In  January,  190S,  plaintiff  entered  Its  employ 
and  was  assigned  the  duty,  among  others, 
of  caring  for  and  oiling  the  machinery  sit- 
uated on  the  fifth  Qoor.  He  continued  In 
this  serrlce  until  the  time  of  the  accident  In 
March,  1906,  except  for  the  period  of  about 
one  week,  during  which  the  mill  was  shut 
down.  He  was  supplied  by  defendant  with 
an  ordinary  ladder  for  use  In  his  work,  to 
enable  him  to  reach  portions  of  the  machln- 
ery  requiring  frequent  oiling  which  were 
beyond  his  height  Tbe  ladder  was  about  12 
feet  long  and  was  supplied  with  iron  brads 
or  pegs  at  the  bottom,  placed  there  to  pre- 
vent It  from  slipping  on  the  floor  when  In 
use,  the  floor  being  more  or  less  saturated 
with  oil  and  very  slippery.  On  the  night  of 
March  2, 190S,  while  attempting  to  oil  a  part 
of  the  machinery  under  his  care,  and  in  the 
due  performance  of  his  duties,  to  reach  which 
he  was  required  to  use  the  ladder,  the  lad- 
der slipped  from  under  him,  and  he  was 
thrown  violently  to  the  floor  and  injured. 
The  slipping  of  the  ladder  was  caused  by  the 
absence  of  one  of  the  brads  at  the  bottom, 
which  had  in  some  manner  been  removed. 
It  was  not  defectively  constructed,  and,  for 
aught  that  appears  from  the  record,  was  In 
good  condition  for  use  when  plaintiff  entered 
defendant's  service.  Plaintiff  brought  this 
action  for  damages  on  the  claim  that  defend- 
ant was  chargeable  with  negligence  in  not 
furnishing  him  with  a  safe  Instmmentallty 
with  which  to  perform  his  work,  and  It  is 
contended  that  the  evidence  was  sufficient 
to  take  the  case  to  the  jury  upon  the  ques- 
tion whether  defendant  performed  that  duty. 
The  theory  of  the  court  below  in  directing 
a  verdict  against  plaintiff  was  that  the  evi- 
dence failed  to  make  out  a  case  of  negligence, 
and,  in  any  event,  that  plaintiff  was  guilty  of 
contributory  negligence. 

VlB  are  of  opinion  that  tbe  trial  ooort 
correctly  disposed  of  the  case.  There  is  not 
sufficient  evidence  upon  which  to  predicate 
a  finding  of  negligence  against  defendant 
Tbe  ladder  in  question,  it  Is  true,  was  supplied 
with  brads  at  tbe  lower  end  for  purposes 
of  safety,  to  prevent  It  from  slipping  on  the 
floor  when  in  use,  and  it  is  also  true  that, 
at  tbe  time  of  the  accident  one  of  the  brads 
was  ml8!<ing,  and  solely  because  of  its  ab- 
sence tbe  Injury  complained  of  was  caused. 
Bat  there  Is  no  evidence  that  defendant  knew 
of  this  condition  of  things,  and  the  facts 
disclosed  are  not  such  as  to  impute  to  it  no- 
tice of  tbe  defect  nor  was  It  chargeable  with 
tbe  duty  to  inspect  the  same.  ▲  ladder  of 
tbe  character  of  this  one  is  not  a  complicated 
instrumentality,  nor  were  there  any  latent 
defects  In  the  construction  of  the  one  in  ques- 
tion. It  is  a  simple  appliance,  to  which  tbe 
rule  requiring  the  master  to  Inspect  for 
tbe  purpose  of  discovering  possible  defects 
caused  by  Its  use  does  not  ordinarily  apply. 
The  rale  can  have  no  application  to  the  facta 


here  sbowm.  Plaintiff  was  ta  experienced 
workman  in  this  line  of  employment  He 
had  been  engaged  In  it  nearly  all  his  life, 
and  entered  defendant's  service  after  long 
experience  In  oiling  mill  machinery,  and  with 
a  thorough  understanding  of  his  work  and  the 
nature  and  manner  of  its  performance.  He 
bad  used  this  particular  ladder  every  day 
for  about  two  months,  and  had  found  it  on 
all  occasions  except  the  one  In  question,  in 
good  condition.  By  what  means,  or  for  what 
reason,  tbe  brad  came  ont  of  the  bottom 
immediately  previous  to  tbe  accident  Is  not 
made  to  appear,  though  it  is  probable  that 
it  became  loosened  by  its  ordinary  use.  An 
Inspection  of  the  ladder,  which  was  produced 
in  court,  disclosed  no  defect  in  the  material, 
no  natural  decay  or  wear,  and  no  reason  Is 
shown  to  Justify  tbe  conclusion,  either  by 
a  Jury  or  the  court  that  defendant  owed 
plaintiff,  a  well-informed  and  experienced 
workman,  the  duty  of  inspecting  the  same 
The  least  effort  on  his  part  would  have  dis- 
closed the  defect  and  we  conclude  that  on 
the  evidence  presented,  the  question  whether 
defendant  was  chargeable  with  negligence 
was  one  of  law  for  the  trial  court  and  that 
it  properly  resolved  it  in  favor  of  defendant 
Marsh  v.  Chickering,  101  N.  T.  896,  6  N.  B. 
66;  Cahlll  v.  Hilton,  106  N.  Y.  612,  13  N.  E. 
339;  Meador  v.  Railway  Co.,  138  Ind.  290, 
87  N.  B.  721,  46  Am.  St  Rep.  884;  Borden 
V.  Daisy  Roller  Mill  Co.,  98  Wis.  407,  74 
N.  W.  91,  67  Am.  St  Rep.  816.  The  rale 
requiring  the  inspection  by  tbe  master  of 
simple  and  commonly  understood  Instrumen- 
talities  furnished  bis  servant  Is  discussed  by 
Mr.  Justice  Elliott  in  Koschman  v.  Ash  (re- 
cently filed)  108  N.  W.  514.  The  authorities 
are  there  reviewed,  and  the  rale  there  laid 
down  applies  to  tbe  case  at  bar. 

For  the  reason  that  defendant  owed  plain- 
tiff no  duty  to  Inspect  the  ladder  in  question 
— ^tbe  only  defect  complained  of  being  that  it 
was  out  of  repair,  not  that  it  was  in  a  de- 
fective condition  when  originally  furnished 
for  use — no  actionable  negligence  is  shown, 
and  tbe  order  appealed  from  la  afllrmed. 


MATTSON  V.  MINNESOTA  ft  N.  W.  R. 
CO. 

(Supreme  Court  of  Minnesota.    June  15,  1906.) 

1.  EvTDKNCE— Bxarr  and  Secohdart. 

Tbe  mle  which  requires  a  party  to  pro- 
duce the  best  evidence  which  Is  available  and 
accessible  is  not  rigid  and  inflexible.  It  may, 
under  proper  circumstances,  be  relaxed  b;  tbe 
trial  court 

[Ed.  Note. — For  cases  in  point  see  vol.  20, 
Cent  Dig.  Evidence,  |  460.] 

2.  TriaI/— Taki:«o  Pleadihos  to  Jxrar  Room. 

The  trial  court  may,  in  its  discretion,  per- 
mit the  jury  to  take  tbe  pleadings  to  tbe  jury 
room.  But  the  practice  is  of  doubtful  pro- 
priety, and  the  pleadings  should  not  be  given 
to  tbe  jury  unless  in  the  particular  instance 
there  Is  some  special  reason  for  so  doing. 

[Ed.  Note. — For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  {  734.] 


Digitized  by 


Google 


518 


108  NOBTHWESTERN  REPORTER. 


(Mlniu 


3.  Tabent  and  Child— Actions  fob  Loss  or 
Services — Contribdtobt  Neoliqencb. 

In  an  action  by  a  parent  to  recover  for  the 
loss  of  the  services  of  a  minor  child,  the  negli- 
eence  of  the  parent  which  contribnteo  to  the  in- 
Jury  will  bar  a  recovery. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37; 
Cent.  Dig.  Parent  and  Child,  §  94.] 

4.  Sams. 

The  parent  or  ^ardian  of  a  child  is  re- 
quii'ed  to  exercise  that  degree  of  care  for  ths 
safety  of  the  child  which  a  reasonably  prudent 
and  cautious  person  ordinarily  exercises  under 
the  same  or  similar  conditions  and  circumstances. 
In  determining  in  a  particular  case  whether 
such  care  was  ezercisea  the  jury  are  entitled  to 
take  into  consideration  the  place  of  the  accident, 
the  character  of  the  community,  the  intelli- 
gence of  the  people,  and  the  means  and  oppor- 
tunities at  command  in  connection  with  the 
other  circumstances. 

(Syllabus  by  the  Court.) 

iippeal  from  District  Court,  Carlton  Coun- 
ty;   Wm.  A.  Cant,  Judge. 

Action  by  Cbarlea  Mattaon,  administrator 
of  Willie  Mattson,  against  the  Minnesota  & 
North  Wisconsin  Railroad  Company.  Ver- 
dict for  plaintiff.  From  an  order  denying  a 
motion  for  Judgment  notwithstanding  the 
verdict  or  for  a  new  trial,  defendant  appeals. 
A£Brmed. 

Ripley  >k  Lum  and  Davla  &  Holiister,  for 
appellant  John  Jenswold,  Jr.,  for  respond- 
ent 


ELLIOTT.  J.  In  an  action  by  a  father  to 
recover  damages  for  the  loss  of  the  services 
of  his  minor  child,  killed  by  the  alleged 
negligence"  of  the  defendant  the  jury  re- 
turned a  verdict  for  the  plaintiff.  From  an 
order  denying  a  motion  for  Judgment  not- 
withstanding the  verdict,  or  for  a  new  trial, 
the  defendant  appeals  to  this  court 

1.  In  Mattson  v.  Minn.  &  N.  Wis,  Ry.  Co. 
(Minn.)  104  N.  W.  443,  70  L.  R.  A.  603,  the 
plaintilFs  son,  HJalmar,  recovered  damages 
for  injuries  received  at  the  same  time  and 
by  reason  of  the  same  explosion  which  caus- 
ed the  death  of  the  child  for  the  loss  of 
whose  services  the  present  action  is  brought 
That  action  was  tried  before  the  present  one, 
and  the  transcript  of  the  evidence  in  the  first 
case  was,  by  consent  of  the  parties,  read  to 
the  Jury  in  this  case.  There  is  some  addi- 
tional evidence  in  the  present  case  and  so 
far  as  it  is  important,  it  tends  to  strengthen 
the  case  of  the  plaintiff.  The  defendant 
offered  no  evidence.  The  facts  upon  which 
we  held  that  the  defendant  was  negligent 
are  fully  stated  in  the  former  opinion  and 
it  is  not  necessary  to  restate  them.  The  evi- 
dence clearly  siiows  that  the  defendant  was 
negligent  in  the  particulars  stated  in  the 
complaint 

2.  The  appellant  makes  13  assignments  of 
error.  All  but  the  fourth  and  thirteenth  re- 
late to  questions  which  were  raised  and  de- 
termined adversely  to  it  in  the  former  case, 
and  need  not  be  reconsidered.  The  fourth 
assignment  questions  the  correctness  of  the 


ruling  of  tue  court  upon  the  Introdnctlon 
of  certain  evidence.  For  the  purpose  ot 
showing  that  certain  sticks  of  dynamite 
wuich  were  found  in  plaintUTs  bam  were  of 
the  kind  and  quality  whicn  bad  tieen  used 
by  the  railway  company  in  the  immediate 
vicinity  of  the  plaintiffs  home  and  not  sucb 
as  was  commonly  used  by  the  fanners  in 
clearing  their  land,  the  witness  was  asked, 
"Now  what  was  the  number  marked  on  that 
dynamite?"  It  appeared  that  figures  show- 
ing the  percentage  of  dynamite  in  the  sticks 
appeared  upon  the  wrappers,  and  the  ap- 
pellant claims  that  the  papers  should  have 
been  produced  or  accounted  for.  If  the  pa- 
pers had  been  available  and  accessible  they 
would  have  been  the  best  evidence.  Bat 
some  reasonable  discretion  must  be  allowed 
the  trial  court  in  the  application  of  the 
so-called  best  evidence  rule.  It  does  not 
appear  that  the  wrappers  could  have  been  re- 
moved, and  it  la  fair  to  assume  that  all 
parties  interested  were  willing  to  waive  the 
production  of  the  dynamite  in  coiurt  The 
rule  is  not  Inflexible  and  must  be  applied  by 
the  trial  court  with  due  regard  to  all  the 
circumstances.  The  best  evidence  must  I>e 
produced  when  feasible. 

3.  The  practice  of  allowing  the  jury  to 
take  the  pleadings  with  them  to  the  Jury  room 
is  of  very  doubtful  propriety.  But  it  was 
approved  in  the  early  case  of  Brazil  v.  Mor- 
an,  8  Minn.  236  (Gil.  205),  83  Am.  Dec.  772, 
and  seems  to  prevail  very  generally  In  some 
of  the  districts  of  the  state.  It  is  the  duty 
of  the  court  to  state  the  issue  to  the  jury  and 
it  is  error  to  refer  the  Jury  to  the  pleadings 
for  the  information.  Swanson  v.  Allen,  108 
Iowa,  419,  79  N.  W.  132.  Properly  the  Jury 
have  nothing  to  do  with  the  pleadings,  and 
argument  directed  to  them  should  be  ad- 
dressed to  the  court  They  are  often  drawn 
In  technical  language  which  may  b<>  cnslly 
misunderstood  by  a  Juror.  In  some  Instan- 
ces they  contain  allegations  with  reference 
to  matter  which  has  been  withdrawn  or  ex- 
cluded. Occasionally  In  certain  kinds  of 
actions,  pleadings  contain  denunciatory  mat- 
ter and  a  profusion  of  adjectlvea  which 
might  Improperly  Influence  Jurors.  The  stat- 
ute which  expressly  names  the  papers  which 
the  Jury  may  take  to  the  Jury  room  does  not 
mention  the  pleadings.  Rev.  Laws  19(K,  ( 
4175.  On  principle  they  should  be  excluded, 
but  we  can  conceive  of  Instances  when  It 
would  be  convenient  and  desirable  for  the 
Jury  to  have  the  pleadings  in  the  Jury  room 
while  considering  the  evidence.  Unless  such 
special  reasons  exist  the  terms  of  the  stat- 
ute should  be  strictly  followed.  The  matter 
can  safely  be  left  to  the  wise  discretion 
of  the  trial  court  subject  to  review  when  that 
discretion  Is  abused  and  prejudice  to  the 
objecting  party  results.  Powley  v.  Swenson 
(Cal.)  80  Pac.  722;  Toledo  Traction  Co.  v. 
Cameron,  137  Fed.  48,  69  C.  a  A.  28 ;  Inter- 
national, etc.,  Ry.  Co.  v.  Leak.  64  Tex.  654; 
4k  Curr.  Law,  1717,  note;  Biuedom  r.  Mo. 
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Pac.  Ry.  Co.,  121  Mo.  258,  »  S.  W.  »4S. 
There  was  no  abuse  of  discretion  in  tbls 
instance. 

4.  In  tbe  former  case  to  which  reference 
has  l>een  made  the  question  of  the  contribu- 
tory negligence  of  the  father  was  not  deter- 
mined altbongb  it  was  assumed  for  the  pur- 
poses of  the  argument  on  the  question  of 
Imputed  negllgenca  But  this  action  Is 
brought  by  the  father  for  his  own  benefit,  and 
be  cannot  recover  If  his  negligence  con- 
tributed to  the  injury  to  his  son.  Wester- 
tierg  V.  Klnzua,  etc.,  Ry.  Co.,  142  Pa.  471, 
21  Atl.  878,  24  Am.  St  Rep.  610 ;  Bamberger 
v.  Citizens'  St  Ry.  Co.,  95  Tenn.  18,  31  S.  W. 
163,  28  L.  R.  A.  486,  49  Am.  St  Rep.  909. 
The  question  of  contributory  negligence  was 
properly  submitted  to  the  Jury.  It  was  the 
^uty  of  the  father  of  this  child  to  use  tbe 
care  and  means  for  Its  protection  which  per- 
sons of  ordinary  prudence  and  caution  would 
consider  necessary  and  proper  under  the  con- 
ditions and  circumstances.  While  tbe  rule 
is  the  same  fbr  all,  the  particular  case  must 
t)e  Judged  by  tbe  present  conditions  and  cir- 
cumstances. Tbe  locality,  the  character  of  the 
community,  the  Intelligence  of  the  people 
and  tbe  means  available  under  the  condi- 
tions are  all  elements  which  enter  Into  tbe 
problem.  The  acts  of  people  who  live  on  the 
frontier,  and  are  engaged  In  the  arduous  and 
-exacting  labor  of  creating  homes  In  the  wil- 
derness, must  be  Judged  In  the  light  of  the 
conditions  under  which  they  live.  Tbe 
father  must  work  in  the  field  and  the  mother 
must  attend  to  the  household  duties.  The 
little  ones  must  be  allowed  the  freedom  of 
the  neighborhood  or  be  deprived  of  the 
air  and  sunshine  which  is  necessary  for  thc<lr 
health  and  happiness.  To  impose  upon  the 
parents  tbe  du^  of  employing  servants,  or 
heing  themselves  always  with  the  children, 
would  in  such  a  community  he  to  deny  to 
them  the  protection  of  the  law,  and  Justify 
the  negligent  killing  of  their  children  with 
Impunity.  The  law  Imposes  no  such  im- 
-practlcable  standard. 

This  accident  happened  on  a  term  In  a 
new  country.  The  parents  of  tbe  child  were 
Finlanders  who  were  engaged  in  farming 
and  with  only  the  facilities  ordinarily  pos- 
sessed by  people  under  such  circumstances 
for  the  care  of  their  children.  The  appel- 
lant's contention  amounts  to  saying  that 
after  it  had  made  the  locality  dangerous  by 
negligently  scattering  dynamite  about  the 
parents  must  keep  the  little  folks  within 
doors  or  provide  them  with  an  attendant  at 
the  peril  of  negligently  subjecting  them  to 
^nger.  It  does  not  lie  in  tbe  mouth  of  the 
original  wrongdoer  to  successfully  contend 
for  such  a  doctrine.  We  think  the  Jury  was 
Justified  in  finding  that  tbe  t&ibet  had  used 
that  degree  of  care  for  the  protection  of 


the  child  which  the  law  under  the  coQditions 
and  circumstances  Imposed  upon  him.  Tbe 
boy,  Willie,  had  been  bom  on  the  farm  and 
was  not  quite  7  years  old  when  he  was 
killed.  He  was  a  bright  lad  and  had  been 
accustomed  to  play  In  the  vicinity  of  his 
home  naturally  and  properly  like  other  chil- 
dren. There  were  five  other  children,  three 
younger  than  Willie.  The  eldest  was  about 
8  years  of  a£:e.  Early  In  May  the  boys 
found  some  black  powder,  and  the  father 
gave  the  8  year  old  boy,  HJalmar,  a  "good 
lickin',"  and  told  them  that  "If  they  found 
any  powder  or  anything  that  belonged  to  the 
railroad  company  they  should  stay  away." 
He  also  told  the  railway  company's  foreman 
to  take  the  powder  away.  Blasting  in  the 
nearby  railway  cut  had  ceased,  and  the 
plaintiff  thought  that  the  danger  was  passed. 
He  knew  nothing  of  other  explosives  being 
used  or  found  until  the  day  before  the  acci- 
dent Nor  did  be  know  that  tbe  boys  had 
been  over  to  the  cut  in  the  curve  until  a 
"little  before  they  got  hurt  and  this  accident 
happened."  The  foreman  then  told  him  to 
keep  the  boys  away  because,  "they  would 
want  to  take  a  ride  on  these  dump  cars 
and  they  might  get  hurt  on  them."  He  saya 
that  he  kept  them  away  as  much  as  possible. 
"When  I  saw  them  about  there  on  the  track, 
I  always  told  them  not  to  go  there — to  keep 
away  from  there.  I  told  them  in  the  house 
not  to  go  there,  they  might  get  hurt."  He 
"did  not  know  of  any  powder  being  there 
or  dynamite."  The  day  before  the  accident 
be  found  tbe  boys  with  a  stick  of  dynamite. 
He  then  took  It  away  from  them,  and  again 
whipped  HJalmar  In  the  presence  of  WllUe, 
and  told  tbe  boys  that  they  must  not  touch 
the  dynamite ;  "to  keep  away  from  the  rail- 
road, that  dynamite  was  bad  stuff  and  liable 
to  kill  them  if  It  was  struck  or  burned ;  to 
let  the  stuff  alone  and  keep  away  from  it" 
The  accident  occurred  during  haying  time, 
and  the  plaintiff  was  necessarily  busy  with 
his  work  and  unable  to  have  the  boys  with 
him  all  the  time.  On  the  day  In  question  the 
plaintiff  had  gone  to  the  neighboring  town, 
and  when  the  explosion  occurred  the  mother 
was  In  tbe  stable  milking  the  cows.  Under 
these  circumstances  it  was  for  the  Jury 
to  say  whether  the  plaintiff  exercised  that 
degree  of  care  for  the  safety  of  his  child 
which  a  person  of  ordinary  care  and  pru- 
dence would  exercise  under  the  conditions 
and  circumstances.  Hedln  v.  Railway  Co. 
26  Or.  166,  37  Paa  640;  O'Flaherty  v.  Union 
Ry.  Co.,  45  Mo.  70,  100  Am.  Dec.  843;  Kay 
v.  Penn.  Ry.  Co.,  65  Pa.  277,  8  Am.  Rep. 
628;  Pittsburg,  etc.,  Ry.  v.  Pearson,  72  Pa. 
160;  Philadelphia,  etc.,  Ry.,  Co.  v.  Long,  75 
Pa.  267;  Beach,  Con.  Neg.  (3d  Bd.)  S  142; 
Shearman  &  Redfleld,  Negligence,  $  72. 
Order  affirmed. 
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KORBT  T.  CHESSER. 
(Supreme  Court  of  Minnesota.  July  13,  1906.) 

1.  Husband  and  Wife— Auxraxioh  of  At- 
yEcrioNs— Vebdict. 

A  verdict  of  $1J500  for  the  alienation  of  the 
affection  of  respondent's  wife  is  not  ezceaaive, 
and  is  supported  by  the  evidence. 

[EM.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Husband  and  Wile,  I  112S.] 

2.  Tkiai/— iNBTBDcnoira. 

It  was  not  error  for  the  trial  court,  prelimi- 
nary to  the  charge  to  the  jury,  to  state  certain 
immaterial  matters  contained  in  the  pleadings ; 
the  coart  having  subsequently  fully  and  clearly 
charged  the  Jury  upon  the  real  issue  of  the 
trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  (t  70a-7lf.] 

3.  Nkw  TbiaI/—6bourd»— Exclusion  of  Evi- 
dence. 

The  court  having  sustained  an  objection  to 
certain  evidence  upon  the  specific  ground  that  no 
foundation  had  been  laid  for  impeachment,  the 
party  offering  the  evidence  will  not  be  heard, 
upon  an  application  for  a  new  trial,  to  urge  that 
the  evidence  was  admissible  upon  the  ground 
that  it  was  a  jwrt  of  the  res  gestae. 

[Eld.  Note. — For  cases  in  point,  see  vol.  87, 
Gent.  Dig.  New  Trial,  H  62-66.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Oonrt,  St  Lonia 
Ooantjr;  3.  D.  Ensign,  Jadge. 

Action  by  John  Korby  against  John  Cbes- 
ser.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    AflSrmed. 

John  M.  Martin,  Alexander  Marshall,  and 
Warren  E.  Greene,  for  appellant  S.  F. 
White  and  R.  R.  Briggs,  for  respondent 

LEWIS,  X  Action  to  recover  damages 
for  the  alienation  of  the  affections  of  re- 
spondent's wife. 

1.  We  shall  not  cumber  the  record  with 
a  statement  of  the  facts  upon  which  the  ac- 
tion is  based.  Being  satisfied  that  the  evi- 
dence was  sufficient  to  sustain  tb*  verdict 
and  that  it  was  not  excessive,  we  «vlll  give 
consideration  only  to  certain  assignments  of 
error  going  to  the  rulings  of  the  trial  court 

2.  The  complaint  is  a  voluminous  docu- 
ment, and  embraces  several  allegations  upon 
which  damages  might  be  predicated,  in  ad- 
dition to  the  particular  one  upon  which  the 
case  went  to  trial,  viz.,  damages  for  the 
alienation  of  the  wife's  affections.  In  in- 
structing the  Jury  the  court  made  a  statement 
of  tlie  case,  based  upon  the  allegations  of 
the  complaint  which  included  the  state- 
ment that  as  a  result  of  the  acts  of  appel- 
lant he  caused  the  reputation  of  respond- 
ent's wife  to  suffer  Injury,  and  her  bodily 
and  mental  health  to  be  seriously  impaired, 
resulting  in  great  damage  to  respondent,  and 
caused  injury  to  respondent's  social  and  busi- 
ness relations  to  such  an  extent  that  he 
was  obliged  to  leave  bis  home  at  Virginia, 
Minn.,  and  seel;  business  alsewhere.  It  is 
claimed  that  this  statement  of  facts  contain- 
ed in  the  pleadings  was  prejudicial  to  ap- 


pellant for  the  reason  that  snch  facts  were 
not  proper  elements  of  damages  entering  in- 
to the  real  issue.  The  jury  could  not  have 
been  misled,  and  we  find  no  reversible  error 
here.  In  the  subsequent  charge  to  the  Jury 
the  real  issue  was  set  out  in  such  a  dear 
and  definite  manner  tliat  it  was  Impossible 
for  them  to  conceive  any  other  issue  was  on 
trial  than  the  one  designated  by  the  court 
The  incident  illustrates,  however,  the  danger 
of  reading  to  a  jury  all  of  the  contents  of 
the  pleadings  without  regard  to  materiality 
and  permitting  them  to  take  the  same  Into 
the  jury  room  for  consideration.  Particular 
attention  was  called  to  the  proper  pracUoe 
in  tbla  respect  In  the  late  case  of  Mattson  v. 
M.  &  N.  W.  Ry.  Co.  (filed  June  IStta)  106  N. 
W.  617. 

8.  Respondent  called  a  wltnesa  who  was 
asked  the  question:  "State  whether  or  not 
during  tliat  time,  1903  and  1904,  you  Iiad 
any  talk  in  town  with  regard  to  defendant 
Chesser  and  Mrs.  Korby."  Objection  made 
upon  the  ground  that  it  was  Incompetent 
irrelevant  and  Immaterial.  The  witness  an- 
swered, "Yes,"  and  was  asked,  "What  was 
the  ^neral  character  of  that  talk?  "  Sam« 
objection  renewed,  followed  by  a  discussion 
as  to  its  admissibility,  in  the  course  of  which 
the  court  said  that  the  objection  did  not  go 
to  the  impropriety  of  the  pleadings  and 
allowed  it  stating  that  he  would  permit  the 
evidence  subject  to  the  motion  of  Qie  de- 
fendant to  strike  out  unless  they  proved 
acts  alleged  in  the  complaint  Counsel  for 
appellant  then  asked  to  have  it  entered  upon 
the  record  that  he  moved  to  strike  out  any 
evidence  that  might  be  given  unless  specific 
acts  were  shown,  as  pleaded.  Conoeding; 
without  deciding,  that  the  general  tallc  of 
the  neighborhood  with  respect  to  appellant 
and  Mrs.  Korby  was  not  proper  evidence 
In  support  of  any  material  part  of  the  issue, 
we  find  no  error  In  the  ruling.  The  objection 
seems  to  have  been  urged  upon  the  theory 
that  the  evidence  did  not  tend  to  prove  dam- 
ages upon  any  of  the  grounds  alleged,  and 
the  court  was  not  requested  to  make  any 
further  ruling. 

4.  While  appellant  was  under  redirect  ex- 
amination, be  was  asked  if  he  had  ever 
been  accused  of  murdering  anybody.  The 
question  was  objected  to  as  immaterial  and 
irrelevant  and  counsel  for  appellant  then 
moved  as  follows:  "I  move  that  part  of 
Mr.  Chesser's  testimony  be  stricken  from 
the  record."  Motion  denied. .  This  ruling  Is 
assigned  as  error.  We  decline  to  consider 
this  assignment  for  the  reason  that  the  brief 
does  not  point  out  the  testimony  referred  to 
In  the  motion,  and  we  will  not  undertake  to 
read  the  record  and  determine  tor  ourselves 
what  counsel    referred   to  by   the   motion. 

5.  Assignments  5  and  6  may  t>e  considered 
together.  W.  J.  Deutcher,  called  on  behalf 
of  appellant,  testified  that  during  1903  and 
1904  he  resided  in  Milwaukee  Wis.;  that 
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wlien  Mrs.  Korby  left  ber  husband  and  went 
to  Milwaukee  she  stopped  at  his  home.  He* 
was  tben  asked  tbis  question:  'Did  abe 
say  wbat  reason  brought  ber  to  Milwaukee? 
A.  She  did.  •  *  *  Q.  Did  Mrs.  Korby  at 
that  time  say  anything  to  yon  aboot  how 
Mr.  Korby  bad  been  using  ber  for  a  long 
time  previous  to  her  going  to  Irniwaukee?" 
This  Was  objected  to,  and  sustained  on  the 
ground  that  the  evidence  was  only  compe- 
tent for  the  purpose  of  Impeachment,  and 
that  no  foundation  had  been  laid.  The  wit- 
ness was  then  asked :  "Did  Mrs.  Korby  tell 
you  In  Milwaukee  as  to  how  ber  husband 
was  conducting  himself  within  two  years 
before  that?"  The  court  sustained  an  ob- 
jection, and  stated  that  it  was  for  the  pur- 
pose of  Impeachment  and  that  foundation 
must  be  laid.  Appellant  maintains  that  the 
question  was  proper  upon  the  ground  that 
ber  declaration  constituted  a  part  of  the  res 
gestse,  and  tended  to  throw  light  upon  her 
reasons  for  leaving  her  husband.  The  admis- 
sibility of  the  evidence  upon  that  ground 
was  neither  presented  nor  argued  before  the 
trial  court  Objection  was  made  upon  the 
ground  that  it  was  incompetent  as  impeach- 
ing testimony,  for  the  reason  that  no  proper 
foundation  had  been  laid,  and  the  court  so 
ruled.  Its  admissibility  upon  any  other 
ground  was  not  suggested,  and  the  court  was 
thereby  given  to  understand  that  no  other 
ground  would  be  urged  for  its  admissibility. 
Whether  or  not  such  declarations  might  be 
treated  as  a  part  of  the  res  gestae  we  do  not 
decide.  Walter  Wiggins,  a  brother  of  Mrs. 
Korby'8,  having  been  called  as  a  witness  for 
appellant,  testified  that  upon  a  certain  oc- 
ension  when  respondent  came  home  intoxi- 
cated he  threatened  to  kill  appellant,  and 
that  respondent  and  his  wife  had  been  quar^ 
reling,  and  Mrs.  Korby  told  the  witness  that 
ber  busband  bad  thrown  a  knife  at  ber. 
This  remark  was  objected  to  by  respondent's 
connsel  upon  the  ground  that  it  was  hear- 
say, and  it  was  stricken  out  Appellant  sug- 
gested no  other  ground,  and  the  ruling  was 
clearly  right  The  witness  was  not  testify- 
ing to  wbat  he  personally  knew.  The  court 
having  ruled  upon  a  specific  ground,  viz., 
hearsay,  it  was  the  duty  of  counsel,  if  be 
maintained  it  was  admissible  upon  some  otb- 
er  ground,  to  then  and  there  state  it.  In 
order  that  the  court  might  act  advisedly. 
Judgment  affirmed. 


JOHNSON  T.  TOWN  OP  CLONTARF  «t  $A. 
(Supreme  Court  of  Minnesota.    June  15,  1906.) 

1.  HlOHWATB— PbOCEEDINOS    TO    BSTABLUH— 

PmTlON — StTFFlCIKNOT. 

Upon  a  petition  signed  by  25  signers,  21 
of  whom  were  freeholders,  the  county  commis- 
sioners commenced  proceedings  to  lay  out  and 
eatalilisb  a  highway  running  into  two  townships. 
No  assessment  of  damages  was  made  as  required 
by  the  statute.    The  route  of  the  highway  was 


established  and  the  supervisors  were  directed  to 
cause  it  to  be  opened.  A.,  whose  land  was  thus 
taken,  or  attempted  to  be  taken,  appealed  from 
the  order  of  the  commissioners  but  the  appeal 
was  dismissed  by  the  court  because  it  bad  not 
been  properly  taken.  The  commissioners  tben 
removed  A.'b  fence,  cansed  the  road  to  be  open- 
ed, but  A.  replaced  the  fence,  and  has  since 
maintained  it.  A.  then  filed  a  claim  for  dam- 
ages but  subsequently  made  an  effort  to  with- 
draw it  With  knowledge  of  this  fact  the  com- 
missioners allowed  the  claim  in  part  only.  A. 
ai>pealed  from  the  award,  and  the  appeal  is 
still  pending.  Before  the  commissioners  thus 
acted  on  the  bill  A.  commenced  this  action  to 
have  the  entire  proceedings  declared  null  and 
void  and  enjoin  the  township  authorities  from 
opening  the  highway  in  pursuance  of  the  order 
of  the  commissmners.  Held,  that  as  the  petition 
was  not  signed  by  24  freeholders  as  required 
by  the  statute  the  commissioners  acquired  no 
jurisdiction. 

[Ed.  Note.— For  caaes  in  point  aee  vol.  25, 
Cent  Dig.   Highways,  |  47.J 

2.  Ei.EonoN  OF  RnanT  —  BHJOiniiie  Fbo- 

CKKDINOB. 

A.  elected  his  remedy  by  action,  and  is  not 
estopped  by  bis  conduct  with  reference  to  ttie 
appeal  from  the  order  of  the  commissioners  from 
proceeding  .in  equity  for  an  injunction. 
8.  Highways— STArnroBY  Reioidy  —  Exolu- 

SX  VEN  EBS 

Section  1856,  Oen.  St  1894,  applies  only 
when  a  highway  has  been  laid  out  and  opened, 
and  is  in  use  by  the  public,  but  by  reason  of 
some  irregularity  or  omission,  damages  have  not 
been  assessed  or  paid.  It  is  not  a  substitute 
for  the  assesament  of  damages  for  the  taking  of 
land  for  a  public  highway  required  to  be  paid 
or  secured  liefore  the  roaa  is  opened. 
4.  Emirent  Doiiaik— WBONorui.  Taking  or 

Lakd— RioBTs  OF  OwNEB— Injunction. 
The  owner  of  land  which  the  authorities 
are  proceeding  to  take  for  a  public  highway 
without  compliance  with  the  provisions  of  the 
statute  and  the  Constitution  with  reference  to 
damages  may  enjoin  the  proceedings  until  his 
damages  are  determined  and  paid  or  secured. 

TEd.  Note. — For  cases  In  point,  see  vol.  18, 
Cent  Dig.  Eminent  Domain,  H  744,  766.] 

(Syllabus  by  the  Court) 

Appeal  from  District  <3onrt.  Swift  County; 
O.  E.  Qvale,  Judge. 

Action  by  R  R.  Johnson  against  the  town 
of  Clontarf  and  others.  There  was  judgment 
for  plaintiff,  and  from  an  order  denying  a 
motion  for  new  trial,  defendants  appeal. 
Affirmed. 

F.  P.  Olney,  for  appellants.  8.  H.  Hudson, 
for  respondent 

ELIjIOTT,  J.  This  was  a  suit  in  equity  In 
which  a  landovnier  sought  a  decree  adjudg- 
ing null  and  void  the  action  of  the  county 
commissioners  of  Swift  county  In  laying  out 
a  certain  highway  and  enjoining  the  town- 
ship authorities  from  opening  the  highway 
in  pursuance  of  the  order  of  the  commis- 
sioners. Judgment  was  entered  in  favor  of 
the  plaintiff,  and  from  It  the  defendants  ap- 
peal to  this  court 

The  record  presents  the  single  question 
whether  the  conclusions  of  law  are  Justified 
by  the  facta  as  found  by  the  court  In  ad- 
dition to  formal  matters  relating  to  the  own- 
ership of  the  land  and  the  incorporation  of 
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tbe  township  and  the  ofScial  cbaracter  of  the 
defendants,  tbe  court  found  the  following 
facts:  On  the  lOtb  day  of  January,  1903, 
there  was  presented  to  the  board  of  county 
commlssionera  of  Swift  county,  a  petition  In 
due  form,  containing  the  requisite  number  <rf 
signers,  21  of  whom  were  freeholders  and 
four  of  whom  were  not  freeholders,  praying 
that  a  proposed  road,  in  the  petition  describ- 
ed, be  established.  The  petition  contained 
the  names  of  tbe  owners  of  tbe  land  over 
which  the  same  might  pass.  On  the  same 
day  the  board  of  commissioners  made  its 
order  for  a  hearing  upon  said  petition  and 
appointed  three  of  its  members  as  a  com- 
mittee to  examine  the  proposed  road,  and 
designated  Saturday,  the  31st  day  of  Jan- 
uary at  10  o'clocli  a.  m.  as  the  time  when 
the  committee  should  meet  upon  tbe  route 
of  tbe  said  road.  But  the  board  of  commis- 
sioners failed  In  and  by  Its  order  to  desig- 
nate a  place  where  said  committee  would  or 
should  meet  for  the  purpose  of  examining 
said  road.  The  commissioners  In  rfnd  by  their 
said  order  further  designated  a  time  for  the 
hearing  of  the  petition  and  a  place  for  such 
hearing,  which  place  was  designated  at  Ben- 
son, without  any  more  definite  designation 
and  without  stating  whether  such  place 
was  at  the  village  of  Benson  or  at  the  town- 
ship of  Benson,  the  route  of  the  proposed  road 
running  Into  both  the  village  and  the  town- 
ship of  Benson.  Thereafter  notices  setting 
forth  a  copy  of  tbe  petition  and  a  statement 
«f  the  time  when,  and  tbe  place  where,  the 
committee  would  meet  for  tbe  examination 
of  the  proposed  road  and  the  time  when  and 
the  place  where  a  hearing  would  be  had  upon 
said  i>etitiou  were  duly  posted. 

On  the  18th  day  of  March,  1903,  the  com- 
mittee made  its  report  in  due  form  to  the 
board  of  county  commissioners  and  recom- 
mended therein  that  the  prayer  of  tbe  peti- 
tioners be  granted.  On  the  following  day 
such  proceedings  were  had  In  tbe  matter  of 
the  said  petition  that  tbe  board  of  county 
commissioners  made  Its  order,  ordering  the 
highway  to  be  laid  out  In  accordance  with 
the  prayer  of  the  petition  and  declared  tbe 
same  granted,  and  directed  the  auditor  to 
notify  the  supervisors  of  tbe  several  towns 
affected  by  the  location  and  establishment  of 
the  highway,  and  tbe  fact  of  such  establish- 
ment, and  that  such  supervisors  should  cause 
to  be  opened  through  their  towns,  so  much  of 
the  highway  as  lies  in  their  respective  towns. 
Tbe  route  of  the  highway  so  established  Is 
the  same  as  that  described  In  the  petition. 
It  passes  through  defendant  towns,  runs 
across  and  over  the  lands  of  the  plalntiflT. 
Fart  of  his  land  is  taken  and  appropriated  for 
the  highway,  and  the  said  land  is  damaged 
thereby.  But,  notwithstanding  that  fact,  tbe 
board  of  county  commissioners  did  not  con- 
sider the  question  of  damages  sustained  by 
the  plalntier  nor  of  any  other  person  over 
whose  lands  the  road  passes  by  reason  of  the 
laying  out  of  said  highway,  neither  did  they 


consider  or  pass  upon  the  question  of  dam- 
ages to  land  of  plalntiflF  or  to  any  other  land 
over  which  tbe  road  passes.  No  assessment 
or  award  of  damages  was  made  by  the  com- 
missioners for  tbe  taking  of  plalntlfTs  land 
for  the  purpose  of  said  road,  nor  was  any  as- 
sessment of  damages  made  for  tbe  taking  of 
any  land  by  reason  of  tbe  laying  out  «f  said 
highway  or  road.  From  the  order  and  de- 
termination of  tbe  commissioners  In  laying 
out  the  said  highway  the  plalntifr  seasonably 
appealed  to  the  district  court  for  said  county 
where  the  appeal  was  dismissed  because  It 
had  not  been  properly  perfected.  'Hiere- 
after  the  county  auditor  notified  the  super- 
visors of  the  towns  into  which  the  highway, 
as  ordered  laid  out,  runs,  to  cause  the  same  ' 
to  be  opened,  worked,  and  put  in  repair  as  a  | 
public  highway.  Whereupon  such  supervis- 
ors caused  the  road  to  be  opened,  and  to  some  ' 
extent  worked,  and,  the  plalntifF  having  refos-  , 
ed  to  remove  bis  fence  from  said  line  of  road 
after  I>elng  notified  to  do  so,  they  caused  tbe 
fences  on  bis  land,  crossing  the  line  of  tbe 
road,  to  be  removed,  against  tbe  will  of  tbe 
plaintiff,  who  thereupon  replaced  the  same, 
and  has  ever  since  maintained  the  fence 
across  the  line  of  the  said  road  upon  tils  land. 
After  the  dismissal  by  tbe  district  court 
of  tbe  appeal,  tbe  plaintiff  filed  with  tbe 
county  auditor  a  claim  for  damages  for  the 
taking  of  his  land  for  the  road  which  claim 
for  damages  includes  other  land  than  that 
described  in  the  complaint  as  well  as  tbe 
land  herein  described,  and  thereafter  he 
brought  this  action  and  obtained  herein  a 
writ  of  temporary  injunction  restraining  tbe 
defendants  from  entering  upon  tbe  land  and 
constructing  and  working  tbe  highway  there- 
on. Some  time  after  the  filing  of  the  claim 
for  damages  and  before  any  action  was  taken 
thereon,  the  plaintiff  attempted  to  withdraw 
the  same.  With  the  knowledge  of  such  at- 
tempt and  within  a  month  of  tbe  commence- 
ment of  this  action,  the  board  of  county  com- 
missioners acted  thereon  and  allowed  tbe  same 
in  part  only,  from  which  action  of  the  com- 
missioners taken  on  such  claim  the  plaintiff 
appealed  to  the  district  court  for  said  coun- 
ty where  the  matter  is  now  pending  and  un- 
determined. Not  otherwise  than  as  above 
stated  has  the  plaintiff  ever  been  secured  any 
compensation  for  bis  land  for  the  highway, 
neither  has  be  ever  been  paid  or  tendered 
any  compensation  therefor.  The  plaintiff 
has  always  objected  to  tbe  laying  out  and 
opening  of  tbe  highway  across  his  land,  and 
to  the  taking  of  bis  land  for  the  purpose  of 
the  highway  and  to  the  removal  of  tbe  fences 
thereon,  and  has  not  consented  to,  nor  ac- 
quiesced In,  any  action  taken  or  had  with 
reference  thereto  by  either  the  commissioners 
or  the  defendants.  From  these  facts  tbe 
court  drew  the  legal  conclusion  that  the 
taking  of  tbe  plalntlfTs  land  for  the  use  of 
the  public  for  a  highway  without  first  paying 
or  securing  compensation  therefor  violates 
the  Constitution  of  the  state  and  that  the 
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plaintiff  la  tberefore  entitled  to  enjoin  tbe 
<x>nstructlon  of  the  highway  acroaa  bis  land 
until  such  compensation  is  paid  or  secured. 
The  appellant  contends  that  the  Judgment 
is  erroneous  because  (a)  the  plaintiff  has  a 
fall  and  adequate  remedy  at  law  under  sec- 
tion 1858,  Gen.  St.  1894;  (b)  the  plahitiff 
having  neglected  to  appeal  from  the  action  of 
the  county  commialsoners  In  laying  out  the 
road,  is  precluded  by  section  1863,  Gen.  St. 
1804,  from  questioning  the  legality  or  regu- 
larity of  the  proceedings;  (c)  the  plaintiff 
has  availed  himself  of  the  provisions  of  sec- 
tion 1866,  and  thereby  waived  all  objec- 
tions to  the  Jurisdiction  of  the  board;  (d)  the 
plaintiff  elected  to  take  damages  for  the  lay- 
ing out  of  the  road  and  is  therefore  estopped 
to  question  Its  validity;  (e)  the  road  order 
In  question  being  in  the  nature  of  a  Judgment 
'Cannot  be  attacked  in  a  collateral  proceeding. 

1.  Chapter  190,  p.  362,  Gen.  Laws  1897, 
authorizes  the  county  commissioners  to  locate 
and  establish  a  highway  running  Into  more 
than  one  town  upon  the  presentation  of  a 
petition  signed  by  24  freeholders  of  the  coun- 
ty. The  trial  court  has  found  that  the  peti- 
tion which  formed  the  basis  of  the  proceeding 
to  establish  this  road  contained  24  signatures, 
hut  that  21  only  were  freeholders.  This  defect 
in  the  petition  la  fatal,  as  without  a  petition 
properly  signed  the  board  has  no  Jurisdic- 
tion. Damp  V.  Town  of  Dane,  29  Wis.  419; 
State  V.  Otoe  Co.,  6  Neb.  129;  Hyde  Park  v. 
County  Commissioners,  117  Mass.  416.  Ju- 
risdiction over  the  subject-matter  could  not 
be  conferred  by  the  consent  of  the  parties 
and  tberefore  the  question  of  whether  the 
plaintiff  submitted  to  the  Jurisdiction  by  at- 
tempting to  appeal  from  the  order  laying  oat 
the  road  is  not  of  present  importance.  Spur- 
lock  V.  Doman  (Mo.  Sup.)  81  S.  W.  412. 
This  action  Is  a  direct  attack  in  which  it 
is  sought  to  have  the  proceedings  adjudged 
null  and  void  for  want  of  Jurisdiction. 

2.  It  is  contended  that  the  respondent  Is 
estopped  to  attack  the  validity  of  the  entire 
proceedings  by  bis  appeal  from  the  action 
-of  the  county  commissioners  in  allowing  a 
part  of  his  claim  for  damages.  But  it  is 
clear  that  none  of  the  elements  of  estoppel 
are  present  The  county  was  not  prejudiced 
by  the  filing  of  a  claim  for  damages  or  by 
the  appeal  from  the  award.  The  respondent 
has  not  received  any  benefit  from  his  action. 
Under  the  circumstances  he  is  not  estopi>ed 
from  attacking  the  proceedings  taken  in  a 
matter  over  which  the  tribunal  has  no  Juris- 
diction.   Elliott,  Roads  and  Streets,  t  276. 

Nor  Is  he  precluded  from  maintaining  this 
action  by  a  proper  application  of  the  doc- 
trine of  election  between  Inconsistent  reme- 
dies. Where  a  party  has  the  right  to  choose 
one  of  two  or  more  appropriate,  but  Incon- 
sistent, remedies,  and  with  full  knowledge 
of  ail  the  facts  of  the  case  and  of  his  rights 
makes  deliberate  choice  of  one  of  them,  be 
is  bound  by  his  election  and  cannot  there- 
after  resort  to  another  remedy.    Federson 


T.  Cbristopherson  (Minn.)  106  N.  W.  958. 
Fairly  construed.  It  is  evident  that  the 
conduct  of  the  plaintiff  is  as  a  whole 
consistent  only  with  the  view  that  he  elected 
his  remedy  by  way  of  proceedings  in  equity 
for  an  injunction.  After  the  board  of  coun- 
ty commissioners  made  its  report  establish- 
ing a  road,  the  respondent  attempted  to  ap- 
peal therefrom  to  the  district  court,  but  his 
appeal  was  uismlssed  by  the  court  "for  the 
reason  that  the  appellant  had  failed  to  file 
a  notice  of  appeal  with  the  town  clerks  of 
tne  towns  through  which  the  roads  would 
run."  The  questions  which  the  plaintiff 
now  raises  could  have  been  determined  upon 
that  appeal  if  it  bad  been  properly  taken. 
But  It  came  to  nothing  and  In  no  way  af- 
fected the  right  of  the  respondent  to  resort 
to  any  other  appropriate  proceedings.  Lang- 
an  V.  Whalen,  toi  Neb.  299,  S>3  N.  W.  393. 
Almost  a  year  later,  on  March  16,  1904,  the 
respondent  filed  with  the  county  auditor  a 
claim  for  damages  amounting  to  $3U0,  for 
the  laying  out  and  opening  of  the  road 
across  his  lands.  The  commissioners  did 
not  act  upon  this  bill  until  May  2lth,  when 
they  allowed  it  for  $100  only.  In  the  mean- 
time the  respondent,  being  evidently  farther 
advised  as  to  his  rights,  attempted  to  with- 
draw the  claim  and  the  record  of  this  at- 
tempt appeared  in  the  form  of  an  indorse- 
ment made  by  tne  county  attorney  npon  the 
original  bill.  The  board  of  county  commis- 
sioners hau  notice  of  this  attempt  at  with- 
drawal when  they  allowed  the  bill  for  $100. 
The  action  was  conunenced  .^prll  29th,  about 
a  month  before  the  commissioners  allowed 
the  bill.  The  record  does  not  show  when 
th<>  attempt  to  withdraw  the  claim  for  dam- 
ages was  made^  but  it  is  evident  that  it  was 
about  the  time,  and  probably  before,  the  suit 
was  commenced.  The  respondent  was  there- 
fore free  to  begin  the  suit  as  all  other  pro- 
ceedings had  been  dismissed  or  as  he  under- 
stood, withdrawn.  See  Chicago,  B.  Sc  Q.  By. 
Co.  V.  Olsen  (Neb.)  97  N.  W.  851.  The  action 
was  pending  when  the  board  Insisted  upon 
allowing  the  claim  for  damages.  It  certainly 
was  not  Incumbent  upon  the  respondent  to 
accept  the  $1(X)  and  dismiss  the  action.  By 
accepting  the  damages  be  would  have  estop- 
ped himself  from  questioning  the  validity  of 
the  proceedings  to  lay  out  the  highway. 
Blgelow,  Estop.,  page  673.  He  might  possibly 
with  safety  have  Ignored  the  action  of  the 
t)oard,  and  proceeded  with  the  suit.  The  ap- 
peal from  the  allowance  of  a  part  of  the 
claim  was,  under  the  circumstances,  no  more 
tuan  a  protest  against  the  action  of  the  board 
after  he  had  attempted  to  withdraw  bis 
claim. 

3.  Jibe  trial  court  found  that  a  part  of  the 
plalntlCTs  land  had  been  taken  and  appropri- 
ated for  the  building  of  a  highway,  and  that 
the  commissioners  did  not  consider  the  ques- 
tion of  damages  which  bad  been  sustained 
by  the  plaintiff  and  did  not  make  an  award 
therefor.    The  Constitution  (article  1,  |  18) 
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proTides  that  "prlyate  property  Bhall  not 
be  taken,  destroyed  or  damaged  for  public 
use  without  Just  compensation  tuerefor,  first 
paid  or  secured."  Laws  1897,  p.  363,  c.  199, 
i  5,  under  which  the  commissioners  were 
proceeding  to  establish  this  road,  provides 
tnat,  "At  the  next  meeting  of  the  board  of 
commissioners  they  shall  proceed  to  deter- 
mine the  prayer  of  such  petition;  and  such 
board  shall  declare  It  granted  if  a  majority 
of  the  board  shall  agree  and  shall  direct 
the  auditor  to  notify  the  supervisors  of  the 
several  towns  in  which  such  road  Is  located 
or  established  or  change  or  vacation  Is  made, 
when  such  supervisors  shall  cause  to  be  open- 
eu  Bo  much  of  such  highway  as  lies  in 
their  respective  towns;  provided  that  all 
damages  sustained  by  reason  of  the  laying 
out  or  altering  of  any  county  road  shall  be 
assessed  by  the  county  commissioners  and 
shall  be  paid  by  the  county."  The  act  also 
provides  In  detail  for  the  procedure  when 
the  owner  appears  and  remonstrates  against 
the  granting  of  the  petition.  The  statute 
thus  expressly  provlaes  that  the  commis- 
sioners shall  determine  the  damages  to  which 
the  owner  of  the  land  taken  for  the  highway 
is  entitled,  and  unless  this  is  done  the  con- 
stitutional provision  Is  violated  and  the  land- 
owner may  enjoin  the  opening  of  the  high- 
way. 2  Current  Law,  181 ;  Spurlock  v.  Dor^ 
nan  (Mo.  Sup.)  81  8.  W.  412. 

The  preventive  Jurisdiction  of  courts  of 
equity  by  the  writ  of  Injunction  Is  frequent- 
ly Invoked  to  restrain  the  opening  of  streets 
and  highways  because  of  the  refusal  or  omlB> 
sion  of  the  public  authorities  to  make  prop- 
er compensation  to  property  holders  for  dam- 
ages incurred  In  taking  their  land  for  public 
use.  And  the  principle  Is  well  established  In 
the  cases  of  streets  and  highways,  as  in  the 
case  of  railroads,  that  the  failure  to  make 
or  tender  due  compensation  to  the  owner  of 
land  for  damages  Incurred  by  taking  his  land 
for  the  purpose  of  a  road  or  street,  will 
Justify  relief  by  Injunctions  at  the  suit  of 
the  property  owner  until  his  damages  are 
properly  adjusted  or  nntll  compensation  la 
made  therefor.  In  such  cases  the  Jurisdic- 
tion Is  exercised  for  the  prevention  of  Ir- 
reparable Injury  which  would  necessarily  re- 
sult from  the  prosecution  of  such  public  works 
without  just  compensation  being  first  made 
or  secured  to  the  property  owner,  the  ordi- 
nary legal  remedies  being  regarded  as 
inadequate  to  afford  satisfactory  relief. 
High,  vol.  1  (2d  Ed.)  t  S78;  Commissioners 
V.  Durham,  43  111.  86.  When  property  Is 
taken  dIre<Aly  by  the  state  the  constitutional 
requirement  is  satisfied  If  an  impartial  tribu- 
nal is  provided  for  determining  the  question 
of  compensation  to  which  the  citizen  may 
freely  resort  and  be  heard  at  any  time  and 
If  the  sum  to  which  he  is  entitled  is  made^ 
when  ascertained,  a  charge  upon  the  public 
treasury  of  the  state  or  some  subdivision 
thereof.  State  v.  Messenger,  27  Minn.  121,  6 
N.  W.  467.    The  liability  of  the  county  Is 


sufficient  security.  Delaware  Co.'a  Appeal, 
119  Pa.  159. 13  AU.  62;  Morris  ▼.  Waahlngton 
Co.  (Neb.)  100  N.  W.  144. 

It  l8  apparent  that  the  statute  thus  fur- 
nishes a  proper  and  adequate  method  for 
determining  and  aecurlns  the  damages.  But 
the  statutory  direction  was  disregarded  by 
the  commissioners,  and  it  Is  now  contended 
that  the  respondent  is  relegated  to  the  rem- 
edy provided  by  section  18S6,  Oen.  St.  1894, 
and  that  be  is  restricted  to  that  remedy. 
But  it  must  be  noticed  that  the  road  bas  nev- 
er been  in  fact  open.  After  the  appeal  from 
the  order  of  the  commissioners  was  dismiss- 
ed, the  auditor  notified  the  supervisors  of 
the  proper  towns  to  cause  the  highway  to 
be  opened,  worked,  and  put  in  repair.  The 
respondent  refused  to  move  his  fence  from 
the  line  of  the  road  and  after  it  was  re- 
moved by  the  supervisors,  he  replaced  it, 
and  has  ever  since  maintained  It.  Section 
1856  applies  only  to  cases  where  the  road 
has  been  previously  laid  out  and  opened,  and 
no  damages  have  been  assessed  or  allowed  or 
release  grlven  and  application  Is  made  within 
three  years  from  the  date  of  the  laying  out 
of  the  road.  In  Banse  v.  Town  of  Clark,  69 
Minn.  63,  71  N.  W.  819.  it  was  said  that  this 
section  was  not  intended  as  a  substitute  for 
the  assessment  of  damages  for  the  taking 
of  land  for  a  public  highway  required  to  be 
made  or  paid  or  secured  before  the  road  is 
opened.  It  was  conceded  that  It  was  insuffi- 
cient for  such  purposes.  It  is  "a  remedial 
statute  intended  to  provide  the  owner  of 
the  land  where  the  highway  has  already  been 
laid  out  and  opened  and  is  in  use  as  such  by 
the  public,  but  by  reason  of  some  irregularity 
or  omission,  his  damages  have  not  been  as- 
sessed or  paid,  with  an  opportunity  to  ob- 
tain compensation  for  the  taking  of  his  land 
for  such  public  use.  So  construed,  the  stat- 
ute Is  constitutional."  Section  1856  was  In- 
tended to  provide  a  method  by  which  a  land- 
owner who  has  impliedly  consented  to  the 
opening  of  a  highway  across  his  land  with- 
out his  damages  having  been  first  paid  or 
secured,  may  recover  the  same  without  at- 
tacking the  legality  of  the  entire  proceedings. 
It  applies  to  cases  of  that  character  only, 
and  is  not  a  substitute  for  the  assessment  of 
damages  which  Is  required  by  the  statute  to 
be  made  before  the  road  is  open. 

The  landowner  Is  entitled  to  have  his  dam- 
ages thus  assessed,  and  as  It  was  not  done  In 
the  present  case,  and  the  respondent  has  nev- 
er consented  to  the  opening  of  the  road,  the 
judgment  appealed  from  must  be  affirmed. 


BOUNANNI   V.   WHITE    BRONZE   MONU- 
MENT  CO. 
(Supreme  Coart  of  Iowa.    July  12,  1906.) 
EviDENCB— Written    Oortbact— (Jontbaoio- 

TION   BY   PaROT.. 

Where  plaintiff  axreed  to  model  a  statue 
"as  per  photographic  illustration"  for  a  sprci- 
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fied  price,  evidence  was  inadmissible  to  abow 
that  at  the  time  of  making  the  contract  it  waa 
agreed  that  the  model,  instead  of  being  made 
to  correspond  with  the  photographic  illustra- 
tion furnished,  should  vary  therefrom  in  respect 
to  the  position  of  an  am  to  be  held  In  the  band 
of  the  figure. 

Appeal  from  District  Court,  Polk  County; 
James  A.  Howe,  Judge. 

Action  at  law  to  recover  for  services  per- 
formed under  a  written  contract  The  trial 
was  to  the  court  without  a  Jury,  and  re- 
sulted in  a  Judgment  for  plaintiff  for  a  part 
only  of  his  demand.  Plaintiff  appeals.  Be- 
veraed  and  remanded. 

Baily  &  Stlpp,  for  appellant  0.  W.  John- 
ston, for  appelles. 

BISHOP,  J.  The  substance  of  the  contract 
sued  upon,  as  disclosed  by  the  writing,  was 
that  plaintiff  agreed  to  model  In  plaster  of 
parls  a  statue  of  Bebekah  "as  per  photo- 
graphic Illustration,  to  be  entirety  satisfac- 
tory to  the  committee  of  Bebekahs  who  have 
purchased  the  same  of  the  White  Bronze 
Monument  Company,  *  •  •  and  on  the 
completion  of  the  Job  the  company  agrees  to 
pay  Bounannl  the  sum  of  $250  in  full  of  all 
labor  and  material,"  etc.  Plaintiff  alleges 
that  the  model  was  completed  and  delivered 
according  to  contract  and  that  the  same  was 
accepted  by  defendant  He  admits  payment 
to  him  of  ISO  as  the  work  progressed,  and 
demands  Judgment  for  the  balance  of  $200. 
In  its  answer  the  defendant  admits  making 
the  written  contract  alleged  by  plaintiff,  but 
"denies  that  he  [plaintlfF]  complied  with  said 
agreement  of  modeling  an  Ideal  character  of 
Rebekah  or  any  other  figure,"  and  denies  any 
indebtedness  to  plaintiff.  .By  way  of  counter- 
claim, defendant  alleges  "that  to  correct  the 
model  and  make  It  comply  with  the  contract 
and  as  ordered  by  this  defendant  It  will  cost 
from  $75  to  $100,  all  because  of  the  ignorance 
and  lack  of  knowledge  of  plaintiff."  It  ap- 
pears from  th«  undisputed  evidence  that  the 
model  prepared  by  plaintiff  was  in  exact  ac- 
cord with  the  photographic  Illustration  fur- 
nished him,  and  the  evidence  does  not  even 
■nggest  that  the  model  was  subject  to  adverse 
criticism  as  a  work  of  art,  or  that  any  such 
criticism  had  in  fact  been  passed  upon  it 
It  appears,  however,  that  after  delivery  of 
the  model  to  defendant  a  mold  was  made 
therefrom  and  a  metal  statue  cast;  and  of 
this  a  photograph  was  taken  by  defendant 
and  sent  to  the  parties  residing  In  the  state 
of  Indiana  for  whom  the  statue  was  being 
made.  Such  parties  at  once  entered  objec- 
tion that  the  statue  did  not  comply  with 
their  contract  with  defendant  in  that  an  urn 
held  in  one  hand  of  the  figure  was  upright 
whereas  by  the  contract  It  was  to  be  held  In 
a  tilted  position,  and  demand  was  made  that 
the  statue  be  changed  to  conform  to  the  con- 
tract Defendant  confessed  the  error,  and 
made  the  change  accordingly.  This  was 
done,  u  shown  I9  tbs  sTldenoe,  at  an  expense 


of  $75,  and  it  is  to  recover  from  plaintiff 
the  expense  so  Incurred  that  the  counterclaim 
Is  presented  In  this  action. 

Now,  passing  other  questions  raised  in  ar- 
gament  by  counsel  for  appellant  It  Is  to  be 
said  that  not  even  a  shred  of  evidence  Wds 
brought  forward  on  the  trial  tending  to  prove 
the  allegation  made  In  the  counterclaim  to 
the  effect  that  the  position  of  the  urn  as  held 
in  the  model  was  due  to  the  "ignorance  and 
lack  of  knowledge"  on  the  part  of  plaintiff. 
No  more  was  attempted  to  be  proven  by  de- 
fendant than  that  at  the  time  of  making  the 
contract  with  plaintiff  It  was  the  understand- 
ing and  agreement  that  the  model,  Instead  of 
being  made  to  correspond  with  the  photo- 
graphic Illustration  furnished  plaintiff,  should 
vary  therefrom  in  respect  of  the  position  of 
the  nm  to  be  held  in  the  hand  of  the  figure. 
The  plaintiff  protested  against  such  evidence 
being  received  and  considered,  and  the  court 
ruled  that  while  the  same  could  not  be  con- 
sidered to  vary  the  terms  of  the  written  con- 
tract It  would  be  allowed  to  remain  in  the 
record  because  "the  oral  testimony  may  be 
admissible  for  some  purposes."  What  oth- 
er purpose  there  was  to  which  the  evidence 
could  be  devoted  is  not  discernible.  As  al- 
ready stated,  the  contract  writing  as  pleaded 
by  plaintiff  was  admitted  in  the  answer,  and 
until  the  evidence  was  being  introduced  there 
was  no  suggestion  that  the  writing  did  not 
correctly  recite  the  agreement  of  the  parties, 
and  no  attempt  was  then  made  to  reform 
the  issues.  Correctly  enough  the  court  an- 
nounced that  the  evidence  objected  to  could 
not  be  relied  upon  to  establish  a  contract  dif- 
ferent from  the  one  admitted  by  the  plead- 
ings. But  it  appears  certain  that  the  finding 
in  favor  of  the  counterclaim  was  predicated 
wholly  upon  such  evidence,  because  apart 
therefrom  the  record  is  barren  on  the  subject. 
We  have,  then,  as  a  net  result  that  the 
counterclaim  pleaded  was  wholly  without 
support  in  the  evidence,  and  that  the  finding 
of  the  court  was  predicated  upon  evidence 
improperly  introduced  in  proof  of  a  contract 
not  pleaded  and  at  variance  with  the  contract 
admitted  by  the  pleadings.  It  follows  that 
the  judgment  must  be,  and  it  is,  reversed, 
and  the  cause  will  be  remanded  for  further 
proceedings  according  to  law. 

Reversed. 


RBBSB  T.  SHUTTIL 
(Supreme    Court   of    Iowa.     July    12,    1906.) 

1.  Ot/ABDiAif  AND  Ward — Convbtarcks— Ls- 
GAI.  Incapacity— Bdbdkh  of  Pboof. 

In  an  action  by  a  guardian  to  set  aside  a 
deed  executed  by  nia  ward,  plaintiff  has  the 
burden  of  proving  the  ward's  legal  incapacity 
to  make  the  conveyance. 

2.  Canokixaton  of  Inbtbukknts— Bubden  or 
Pboof.  . 

Where  an  aged  and  infirm  parent  reposes 
con6dence  and  trust  in  a  child,  a  conveyance  of 
property  to  the  child  for  a  consideration  less 
then    its   real   value   will   Im  closely  acann^tl 
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bT  the  court,  and  In  an  action  to  set  aside  the 
deed  the  burden  is  on  the  grantee  to  show  the 
bone  Gdea  of  the  transaction. 
S.  Deeds— Validitt—Competknot  or  Gbaht- 

OB— Insane  Delusions. 

An  act  sought  to  be  invalidated  by  reason 
of  the  doer's  insanity  must  be  the  direct  off- 
spring and  result  thereof,  and  the  fact  that 
one  is  the  subject  of  an  insane  delusion  does 
not  alone  render  him  incompetent  to  make  a 
deed,  unless  it  appears  that  such  delusion  ex- 
tended to  the  subject  out  of  which  the  con- 
veyance grew  and  thus  affected  his  business 
capacity. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Gent.  Dig.  Deeds,  (§  161,  152.] 

4.  Cancellation  of  Instbttherts  — Mental 
Incapacity  of  Gbantob— SuFncisncT  or 
Evidence. 

In  an  action  to  set  aside  a  deed,  evidenae 

examined,  and  held  insu£Scient  to  show  mental 

incapacitj  of  the  grantor. 

Appeal  from  District  Court,  Crawford 
County ;  F.  M.  Powers,  Judge. 

Suit  in  equity  to  set  aside  a  deed  because  of 
the  mental  incapacity  of  the  grantor.  Judg- 
ment for  plaintur.  The  defmdant  appeals. 
Reversed. 

Connor  ft  Lally,  for  appellant  Oeo.  H. 
Clark  and  Johnston  Bros.,  for  appellee. 

SHERWIN,  J.  The  defendant  Is  a  son  of 
Hermine  Shutte,  the  plalntlflTs  ward.  Her- 
man Sbutte,  the  defendant's  father,  died  In- 
testate in  1885,  owning  a  quarter  section  of 
land  and  leaving  surviving  him  his  widow, 
the  defendant,  another  son,  and  three  daugh- 
ters. The  Interest  of  the  other  children  in 
the  farm  was  subsequently  conveyed  to  the 
mother  and  this  defendant  jointly,  and  prior 
to  April  24,  1903,  he  and  his  mother  occupied 
the  premises  together.  On  the  last-named 
date  she  conveyed  to  the  defendant  her  In- 
terest in  the  land,  and  as  consideration  there- 
for the  defendant  executed  notes  for  $3,000, 
drawing  6  per  cent.  Interest,  which  were 
secured  by  a  second  mortgage  on  the  quarter 
section.  He  also  paid  for  bis  mother  |1,000 
on  a  $2,000  mortgage  which  they  had  there- 
tofore jointly  placed  on  the  land.  In  Septem- 
ber, 1903,  the  mother  went  to  live  with  a  mar- 
ried daughter,  the  wife  of  the  plaintiff  here- 
in, and  soon  thereafter  this  suit  was  brought 
to  set  aside  and  cancel  the  deed  In  question ; 
the  allegations  of  the  petition  therefor  being 
that  It  was  procured  through  undue  Influence 
and  that  the  grantor  was  of  unsound  mind 
when  it  was  executed.  No  difficult  proposi- 
tions of  law  are  involved  In  this  appeal.  It 
Is  well  settled  that  the  plaintiff  has  the 
burden  of  proving  his  ward's  legal  incapacity 
to  make  the  conveyance,  and  it  Is  equally  as 
well  settled  that  transactions  of  this  kind  be- 
tween an  aged  and  Infirm  parent  who  haa 
reposed  confidence  and  trust  in  the  child  will 
be  closely  scanned  by  the  court  and  that  the 
burden  is  on  the  grantee  to  show  the  bona 
fides  thereof.  Forrestel  ▼.  Forrestel,  110 
Iowa,  614,  81  N.  W.  797;  Spargur  v.  Hall, 
62  Iowa,  498,  17  N.  W.  743 ;  Brant  T.  Brant, 
115  Iowa  701,  87  N.  W.  40e» 


Certain  conditions  are  conclusively  Bbown 
by  the  evidenca  It  is  shown  that  for  years 
prior  to  the  conveyance,  at  the  time  thereof, 
and  for  three  of  four  months  thereafter, 
the  grantor's  physical  condition  ^tabled  ber 
to  do  the  ordinary  work  of  a  bonsewlfe  on 
a  farm,  and  that  she  appeared  as  well  and 
strong  physically  as  the  ordinary  woman  of 
her  age.  It  is  also  shown  that  during  this- 
time  she  was  mentally  bright  and  active,  that 
she  knew  and  easily  recognized  her  neighbors 
and  friends,  and  was  able  to  and  did  cany 
on  Intelligent  conversation  with  them  respect- 
ing her  own  affairs  and  matters  in  which 
they  were  interested.  With  some  of  her  ac- 
quaintances she  talked  of  her  advancing  age- 
and  of  her  property,  and  in  January  or  F^ 
ruary  preceding  the  conveyance  she  told  dis- 
interested persons  that  she  Intended  to  sell 
her  Interest  In  the  land  to  the  defendant  for 
less  than  it  was  really  worth,  and  gave  aa 
intelligent  and  reasonable  reason  for  so  doing. 
When  he  executed  the  deed  she  went  over 
tlie  entire  transaction  with  the  scrivener, 
who  prepared  the  same  and  took  ber  ac- 
knowledgment thereto,  telling  him  of  the  ar- 
rangement that  she  had  made  with  the  de- 
fendant relative  to  the  transfer.  On  the 
other  hand.  It  is  clearly  shown  that  ber  In- 
terest In  the  laud  was  worth  some  $2,000 
more  than  she  received  for  it ;  that  from  some 
time  prior  to  the  conveyance  up  to  ttie  time 
of  the  trial  she  frequently  manifested  the 
delusion  that  lice  were  In  her  hair  and  on 
ber  body,  and  in  the  earlier  stages  of  the 
delusion  she  applied  remedies  to  her  hair  to 
destroy  them.  It  also  appears  that  some 
three  or  four  months  after  the  deed  was 
mnde  this  delusion  became  stronger,  and  she 
then  imagined  that  the  vermin  were  around 
her  In  her  bed  and  on  the  floor.  It  is  undis- 
puted that  aB  early  as  the  20th  of  April. 
1903,  she  was  afflicted  with  arterial  Bclerosls, 
or  a  thickened  condition  of  the  arteries. 
There  is  also  testimony  tending  to  show  that 
such  diseased  condition  of  the  arteries  oc- 
casionally produces  senile  dementia,  and  that 
Mrs.  Shutte  was  then  and  later  suffering 
therefrom.  While  there  Is  no  question  as  to 
the  existence  of  the  delusion  when  tbe  deed 
was  made,  tbe  weight  of  the  evidence  clearly 
sustaiuB  the  appellant's  contention  that  senile 
dementia  did  not  in  fact  exist  at  tliat  time. 
It  is  now  the  univeraaliy  accepted  rule  that 
an  act  sought  to  be  Invalidated  by  reaeion  of 
the  doer's  insanity  must  be  the  direct  off- 
spring and  result  of  such  insanity;  and, 
although  a  person  may  be  tbe  subject  of 
an  insane  delusion,  he  is  not  on  that  ac- 
count incompetent  to  make  a  deed  or  a  will, 
unless  It  appears  that  the  delusion  extended* 
to  the  subject  out  of  whicb  the  conr^ance 
grew  and  thus  affected  hia  busineaa  capacity* 
In  other  worda,  in  order  to  avoid  a  deed 
on  tbe  ground  of  the  grantor's  insanity, 
it  must  be  shown  that  the  grantor  was  at 
the  very  time  of  the  conveyance  subject  t» 
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an  Insane  delnaion  Influencing  blm  to  do 
the  act,  or  that  he  had  lost  the  faculty  of 
reasoning  Intelligently  on  any  subject  Bur- 
gess V.  Pollock,  53  Iowa,  273,  6  N.  W.  179, 
36  Am.  Rep.  218,  and  cases  cited  therein; 
Elwood  y.  O'Brien,  105  Iowa,  239,  7i  N.  W. 
740;  Perkins  t.  Perkins,  116  Iowa,  253,  90 
N.  W.  55 ;  Dennett  t.  Dennett,  44  N.  H.  631, 
84  Am.  Dee.  97. 

The  contrary  is  shown  in  this  case,  and 
we  entertain  do  doubt  of  the  grantor's  men- 
tal capacity  to  make  the  deed  in  question. 
We  doubt  the  applicability  in  this  case  of 
the  rule  shifting  the  burden  of  proof  as 
to  undue  influence;  but,  conceding  that  the 
defendant  has  the  burden  of  showing  the 
bona  fides  of  this  transaction,  he  has  sus- 
tained the  burden  beyond  any  question, 
and  has  done  so  by  the  testimony  of  wholly 
disinterested  witnesses.  The  defendant  is 
entitled  to  a  Judgment,  and  the  decree  of 
the  trial  court  must  be,  and  it  Is,  reversed. 

Beversed. 


GIBSON  T.  CLARK  et  aL 
(Sapreme    Coart    of    Iowa.      July    12,    1906.) 

1.  Taxation  —  OmiTBD  Pbopebtt  —  Assess- 

IIENIV-OWNBBSHIP— ETIDBNCE. 

Where,  in  a  proceeding  to  aEsess  alleged 
omitted  property  belonging  to  testator,  there 
was  no  direct  evidence  as  to  when  certain  coun- 
ty bonds  became  his  property,  but  the  bonds 
were  not  issued  until  October,  1900,  they  were 
not  subject  to  taxation  for  the  years  1899  and 
1900. 

2.  SaKB— RrrUBN— IlIPKAOHXKNT. 

A  taxpayer's  sworn  return  of  bis  property 
for  taxation  is  presumed  to  be  true,  and  such 
presumption  cannot  be  overcome  by  mere  sur- 
mise that  property  has  been  omitted  therefrom. 
[Ed.  Note — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  {  562.] 

8.  Pbofebtt— Pboof  or  Ownbbshif. 

Proof  of  ownership  of  property  subject  to 
taxation  as  of  a  date  named  Is  not  proof  of 
ownership  as  of  dates  one  or  two  years  previous. 

Appeal  from  District  Cotui;  Jackson  C!oan- 
ty ;  A.  J.  House,  Judge. 

The  appellant  is  the  county  treasurer  of 
Jackson  county,  and  the  appellees  are  the  ex- 
ecutors of  the  estate  of  W.  F.  Clark,  late 
of  said  county,  deceased.  On  April  15,  1904, 
said  treasurer  caused  notice  to  be  served  up- 
on said  executors  to  the  effect  that  during 
bis  lifetime,  and  for  the  years  1899,  1000, 
1901,  and  1902,  said  W.  F.  Clark  had  with- 
held from  assessment  certain  moneys  and 
credits,  and  fixing  April  25th  as  the  day  for 
hearing.  On  that  day  the  executors  appeared 
and  filed  objections  in  writing  to  an  assess- 
ment by  the  treasurer,  and  a  hearing  was 
bad.  The  treasurer  found  adversely  to  the 
executors,  and  entered  an  assessment  against 
the  estate  for  each  of  the  several  years  in  the 
sum  of  18,750,  moneys  and  credits,  taxable 
value.  Thereupon  the  executors  appealed  to 
the  district  court,  and  a  transcript  of  all 
the  proceedings  bad  before  the  treasurer  was 


filed  In  the  office  of  the  clerk  of  said  court 
and  the  cause  docketed  as  in  the  caption 
above.  Trial  was  bad  to  the  court,  resulting 
In  a  decree  in  favor  of  the  executors.  The 
treasurer  appeals.    Affirmed. 

Thomas  &  Thomas,  for  appellant  Levi 
Keck  and  W.  O.  Gregory,  for  appellees. 

BISHOP,  J.  As  required  by  statute  the 
trial  was  had  as  in  equity.  The  treasurer 
assumed  the  right  to  begin,  and  made  proof 
that  W.  F.  Clark  died  In  Jackson  county  in 
January,  1903.  He  then  Introduced  In  evi- 
dence the  Inventory  of  the  personal  property 
belonging  to  the  estate  filed  in  the  probate 
court  by  the  executors,  showing  property  on 
band  as  follows:  Bonds  of  Polk  county, 
Iowa,  of  date  October  1,  1000,  in  the  sum  of 
12,000 ;  bonds  of  Mahaska  county,  Iowa,  bear- 
ing date  May  1,  1897,  in  the  sum  of  $7,000 ; 
and  United  States  government  bonds  In  the 
sum  of  $27,000.  This  was  followed  by  proof 
that  at  the  time  of  bis  death  W.  F.  Clark  was 
82  years  of  age,  and  that  during  the  years 
in  question  be  bad  not  been  engaged  in  busi- 
ness. On  behalf  of  the  executors  there  was 
Introduced  in  evidence  the  assessment  rolls 
for  the  years  in  question,  showing  the  prop- 
erty listed  by  Clark  for  taxation,  as  follows: 
For  the  year  1809:  "Aggregate  amount  of 
bonds,  moneys,  and  credits,  $16,000;  balance 
of  moneys  and  credits  in  United  States  gov- 
ernment bonds."  For  the  year  1900:  "Ag- 
gregate amount  of  bonds  taxable  $12,000. 
Of  the  $16,000  returned  last  year  $4,000  has 
been  paid  me  and  invested  in  United  States 
bamds.  All  other  moneys  and  credits  in  Unit- 
ed States  government  bonds."  The  listing  for 
1901  and  1902  was  bonds  In  the  same  amount 
as  for  1900.  This  was  followed  by  proof  that 
the  assessments  made  corresponding  with 
such  listings  were  presented  to  the  board  of 
review  and  that  no  change  was  made  therein 
by  that  l>ody.  It  appears  by  concession  of 
the  parties  that  the  county  bonds  coming  into 
the  hands  of  the  executors  were  originally 
Issued  and  made  payable  to  one  Harris. 
There  Is  no  direct  evidence  In  the  record  as 
to  the  time  when  such  bonds  became  the  prop- 
erty of  Clark.  It  Is  certain,  however,  that 
the  Polk  county  bonds  were  not  In  his  hands 
and  subject  to  taxation  for  the  years  1899 
and  1900;  for,  as  we  have  seen,  such  bonds 
were  not  Issued  until  October,  1900.  Should 
it  be  conceded  that  the  Mahaska  county  bonds 
were  In  his  hands  during  those  years,  still 
there  was  listed  for  assessment  taxable  bonds 
In  excess  of  the  amount  thereof.  Accord- 
ingly, it  must  be  said  that  In  any  event  the 
assessment  by  the  treasurer  for  those  years 
was  erroneous  and  properly  set  aside  by  the 
decree. 

Is  the  proof  sufficient  to  warrant  the  treas- 
urer's assessments  for  the  years  1901  and 
1902?  We  are  disposed  to  answer  this  ques- 
tion In  the  negative,  as  did  the  court  below. 
An  assessment  cannot  be  sustained,  except 
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upon  proof  of  the  ownership  of  taxable  prop- 
erty and  that  It  was  withheld  from  taxation. 
The  inrentory  filed  by  the  executors,  the  cor^ 
rectnees  whereof  is  not  denied,  goes  no  far- 
ther than  to  establish  the  fact  that  the  ex- 
ecutors found  and  reported  to  the  court  as 
assets  of  the  estate  the  bonds  mentioned 
therein.  We  cannot  assume  that  the  ex- 
ecutors bad  personal  knowledge  of  the  time 
wlien  Clark  acquired  them,  and,  of  coarse, 
be  1b  beyond  speaking  for  himself.  Now, 
In  listing  his  personalty,  Clark  declared  un- 
der oath  that  all  thereof  above  $12,000  was 
Invested  In  government  bonds,  and  there  is  no 
proof  to  the  contrary.  The  assessor  whose 
duty  it  was  primarily  to  make  discovery  of 
property  subject  to  taxation  was  satisfied 
with  the  listing,  and  liis  assessment  met  with 
the  approval  of  the  board  of  review.  We 
do  not  say  that  tbese  matters  are  conclusive. 
What  we  do  say  is  ttiat  the  presumption  of 
truth  arising  therefrom  cannot  be  overcome 
by  mere  surmise.  Proof  of  ownership  as  of 
a  date  named  is  not  proof  of  ownership  as 
of  dates  one  and  two  years  previous.  State 
V.  Dexter,  115  Iowa,  680,  87  N.  W.  417.  And 
It  would  be  no  more  than  surmise  to  say  that 
ownership  of  the  bonds  In  excess  of  the 
amount  listed  was  in  Clark  during  the  years 
In  question  because  ownership  existed  at  tlie 
time  of  his  death.  "To  subject  a  man  to 
tbe  anticipation  ttiat  after  his  death,  when 
all  possibility  of  explanation  Is  gone,  when 
all  evidence  of  the  debts  which  he  has  ex- 
tinguished has  disappeared,  when  the  sources 
from  which  he  derived  the  moneys  and  credits 
which  he  may  leave  are  beyond  reach,  bis 
estate  may  be  called  upon  to  pay  taxes  for 
preceding  years  •  •  •  regardless  of  the 
presumption  arising  from  the  assessments 
actually  made  from  year  to  year  by  duly  con- 
stituted officers,  is  to  add  an  additional  hor- 
ror to  the  fears  of  approaching  dissolution. 
We  think  that,  to  sustain  a  claim  for  taxes 
on  property  omitted  from  assessments  for 
previous  years,  there  must  be  some  evidence 
as  to  what  property  the  taxpayer  had  dur- 
ing those  years."  Galusba  v.  Wendt,  114 
Iowa,  597,  87  N.  W.  612. 

We  find  nothing  in  the  cases  cited  by 
counsel  for  appellant  which  con  filets  with 
tbe'  conclusion  here  reached.  Other  ques- 
tions made  in  argument  need  not  be  dis- 
cussed. 

Affirmed. 


OBODT  T.  lUUNOWORTH,  Cmmty  Treas- 
urer. 

(Supreme   Court   of    Iowa.     July    12,    1908.) 

1.  Schools  and  School  Distbicts— Scbooi. 
Taxes — Levt— Rbsidence  of  Taxpatee. 
That  a  taxpayer  was  not  a  resident  of  an 
independent  school  district  at  the  time  the 
electors  of  the  district  voted  a  schoolhouse  tax 
did  not  exempt  his  property  within  the  district 
from  liability  therefor. 


Z  SAin— CEKTinoATioR  OT  Tax. 

The  authority  of  a  board  ot  super v how  to 
levy  a  schoolhouse  tax  being  deriveid  from  the 
vote  of  the  tax  at  the  annual  meeting  of  tta« 
electors  of  an  independent  school  district,  and 
not  from  the  certification  thereof  by  the  board 
of  school  directors,  it  was  immaterial  to  the 
liability  of  a  taxpayer's  property  for  the  pay- 
ment of  such  tax.  If  certified  as  required  by  law, 
whether  such  certification  was  prior  or  snbse- 
quent  to  the  incorporation  of  the  taxiiayec'a 
property  into  the  district. 

3.  Baux. 

Electors  of  a  school  district  having  power 
to  direct  the  amount  of  taxes  for  school  fnnd 
purposes  which  should  be  levied,  and  being  with- 
out authority  to  determine  the  property  on  which 
it  should  be  levied,  such  duty  devolving  on  the 
board  of  supervisors,  property  of  a  taxpayer 
which  was  included  within  the  district  ptior 
to  such  levy  was  liable  to  the'  tax,  though  it  was 
not  a  part  of  the  district  at  the  time  tile  tax 
was   voted   by  the  electors. 

4.  SaMB  — 'VOTINO   Tax^- Pabticipatioii    bt 
Taxpatxb. 

A  taxpayer  has  no  constitutional  right  to 
participate   in   the   proceedings   of    tbe    school 
district  for  the  voting  of  a  tax  for  the  con- 
struction of  a  schoolhouse. 
6.  Same. 

Where  a  taxpayer's  property  was  within 
the  limits  of  an  Independent  school  district 
at  the  time  school  taxes  were  determined  and 
certified  by  a  board  of  school  directors  and  at 
tbe  time  the  levy  thereof  was  made  by  the 
board  of  supervisors,  the  property  was  subject 
to  the  tax,  though  the  taxpayer  had  had  no 
opportunity  to  participate  in  the  election  of  the 
members  of  the  board  of  directors  certifying 
the  tax. 
Weaver  and  Sherwln.  JJ.,  dissenting. 

Appeal  from  District  Court,  Black  Hawk 
County;  A.  8.  Blair,  Judge. 

Action  to  restrain  the  defendant,  as  coun- 
ty treasurer,  from  «iforcing  as  against  plain- 
tiff's real  property  a  certain  scbooi  tax  duly 
certified  to  the  auditor  of  Black  Hawk  coun- 
ty In  1904  and  properly  levied  by  tbe  l>oard 
of  supervisors  of  that  county  upon  the  prop- 
erty subject  to  taxation  within  the  limits  of 
tbe  Independent  school  district  of  East  Wa- 
terloo city;  the  contention  of  plaintiff  being 
that  his  property  was  not  within  tbe  limits 
of  said  school  district  until  tbe  15th  day  of 
April,  1904,  when  by  tbe  extension  of  the 
city  limits  the  territory  In  wtilch  plaintiff 
resided  and  bis  property  deocrlbed  in  the  pe- 
tition was  Included  was  made  a  part  of  the 
fsald  school  district.  A  demurrer  to  the  peti- 
tion was  overruled,  and  decree  for  permanent 
injunction  was  rendered  against  defendant, 
from  which  decree  the  defendant  appeals. 
Reversed. 

Mears  &  Lovejoy,  for  appellant  Ed- 
wards &  Longley,  for  appellee. 

McCLAIN,  a  J.  A  part  of  the  taxea,  the 
enforcement  of  which  plaintiff  sought  to 
have  enjoined,  was  for  the  scbooi  fund,  lev- 
led  In  pursuance  of  a  vote  of  tbe  electors  of 
the  Independent  school  district  on  March  16^ 
1004.  Tbe  contention  of  plaintiff  is  that  at 
tbe  time  the  electors  of  tbe  independent  school 
district  voted  tbe  schoolhouse  tax  he  was  not 
a  resident  of  the  district,  and  his  property. 
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which  the  defendant  la  seeking  to  bold  lia- 
ble for  such  tax,  was  not  within  the  limita 
of  the  district,  and  therefore  that  he  did  not 
participate  In  the  proceedings  relating  to  th4 
voting  of  the  tax,  nor  was  hla  property  sub- 
ject to  taxation  In  pursuance  of  the  action 
of  the  electors  of  the  district  by  which  such 
tax  was  Toted,  and  that  the  tax  was  certified 
by  th«  directors  of  the  district  after  his  prop- 
erty was  brought  within  tbe  limits  of  the 
district  by  annexation,  and,  although  duly 
levied  by  the  board  of  supervisors  on  the 
property  'within  such  school  district,  bis 
property  thus  Incorporated  into  tbe  school 
district  after  the  voting  of  the  tax  and  its 
certification  was  not  subject  to  assessment 
therefore.  It  is  not  questioned  that  plaintiff 
will  enjoy  the  benefit  of  the  expenditure  of 
the  tax  thus  voted,  but  tbe  claim  Is  that 
plaintiff  bad  no  opportunity  to  participate 
In  the  proceedings  by  which  tbe  tax  was 
voted,  because  be  was  not  a  resident  of  such 
district  for  the  reason  that  at  tbe  time  bis 
land  on  which  be  resided  was  not  Incorporatr 
ed  within  the  limits  of  the  Independent 
school  district 

Tbe  fact  that  tbe  plaintiff  was  not  a  resi- 
dent at  tbe  time  of  tbe  annual  meeting  is 
wholly  immaterial.  Had  his  property  been 
within  tbe  limits  of  the  district  at  tbat  time, 
tbe  action  of  tbe  electors  would  have  beat 
binding  upon  bim,  and  bis  property  would 
have  become  subject  to  tbe  payment  of  tbe 
tax,  although  he  himself  was  a  nonresident 
and  bad  no  opportunity  to  participate  In  tbe 
electors'  meeting  and  would  not  personally, 
as  a  nonresident,  have  enjoyed  any  of  tbe 
benefits  of  tbe  expenditure  of  tbe  school  tax 
thus  voted.  As  to  this  schoolliouse  tax  it 
Is  Immaterial  when  it  was  certified  to  the 
board  of  supervisors  by  tbe  directors  of  tbe 
school  district,  whether  prior  or  subsequent 
to  tbe  incorporation  of  plaintiff's  property 
into  tbe  independent  school  district,  for  the 
autbority  of  the  board  to  levy  tbe  tax  was 
derived  from  the  vote  of  tbe  tax  at  the  an- 
nual meeting,  and  not  from  tbe  certifica- 
tion thereof  by  tbe  board  of  directors,  pro- 
vided such  certification  was  as  required  by 
law.  Now,  as  the  electors  had  tbe  power 
to  act  for  the  school  district  in  directing  tbe 
amotmt  of  taxes  for  school  fund  purposes 
wblcb  should  be  levied,  and  did  not  exer- 
cise any  autbority  as  to  determining  tbe 
property  on  which  it  should  be  levied,  and 
as  the  levying  of  the  tax  upon  the  property 
of  the  Independent  school  district  was  by  the 
action  of  tbe  board  of  supervisors  after  plaln- 
tilTs  property  became  a  part  of  the  territory 
of  tbe  Independent  school  district,  we  think 
tbat  plaintllTs  property  'was  subject  to  the 
payment  of  the  tax.  As  already  indicated, 
plalntitTs  participation  or  right  to  participate 
in  tbe  action  of  the  electors  of  tbe  indepen- 
dent school  district  was  wholly  immaterial. 
Tbe  electors  could  determine  for  the  district 
tbe  amount  to   be   levied   for  acboolbouae 

10SN.W.- 


fond,  and  the  right  of  tbe  plaintiff  to  par- 
ticipate in  tbe  proceedings  was  determinable 
on  wholly  lnd^)endent  considerations.  It 
la  too  clear  for  argument  tbat  the  right  of 
tbe  taxpayer  to  participate  in  the  proceed- 
ings with  relation  to  the  levy  of  the  tax  on 
bis  property  is  only  as  fixed  by  statute.  He 
has  no  such  constltutl(»uil  right.  It  is  true, 
we  have  held  In  tbe  case  of  State  ex  rel. 
V.  Mayor  of  Des  Moines,  103  Iowa,  90,  72 
N.  W.  639,  39  L.  B.  A.  285,  64  Am.  St 
Bep.  157,  tbat  a  t)oard  not  elected  by  tbe 
voters  of  a  mnnicipial  corporation  cannot  be 
given  autbority  to  levy  a  tax  on  property 
within  the  limits  of  tbe  corporation;  but  we 
think  tbat  case  has  no  bearing  on  the  question 
now  before  us.  The  vote  of  tbe  scboolhouse 
tax  was  by  tbe  electors  of  the  district  and 
the  fact  that  plaintiff  was  not  one  of  the 
electors  at  tbe  time  the  tax  was  voted  cannot 
relieve  bis  property  from  liability  to  its  pay- 
ment Tbe  board  of  directors  which  certified 
tbe  tax  to  the  board  of  supervisors  was  also 
an  elective  board,  although  as  a  matter  of 
fact  plaintiff  had  not  participated  or  bad  an 
opportunity  to  participate  in  its  selection. 
Tbe  theory  tbat  the  powers  exercised  by  gov- 
ernment rest  upon  tbe  consent  of  tbe  govern- 
ed has  never  been  regarded  as  making  it 
essential  that  any  particular  taxpayer  shall 
have  had  a  personal  opportunity  to  partici- 
pate in  the  proceedings  which  shall  result 
In  the  imposition  of  a  tax  or  to  participate 
In  tbe  election  of  the  board  or  tribunal  which 
shall  determine  tbe  amount  of  the  tax. 

The  same  line  of  reasoning  is  applicable  with 
even  greater  force  to  other  school  taxes  cer- 
tified by  tbe  directors  of  the  school  district 
to  the  board  of  supervisors,  and  which  they 
were  authorized  to  certify  within  their  dis- 
cretion. It  is  true  that  tbe  taxes  thus  cer- 
tified for  the  independent  school  district  of 
Etest  Waterloo  were  greater  than  the  taxes 
certified  by  the  proper  board  of  directors 
for  the  school  district  within  wblcb  plaintiff 
resided  and  bis  property  was  situated  prior 
to  the  extension  of  the  limits  of  the  inde- 
pendent school  district  of  ^ast  Waterloo; 
but,  so  far  as  appears,  tbe  determination  of 
the  amount  of  these  taxes  by  the  board  of 
directors  may  have  been  made  and  certified 
after  tbe  time  tbat  the  plaintiff's  property 
was  brought  within  tbe  limits  of  the  Inde- 
pendent school  district  for  such  determin- 
ation and  certification  may  be  made  at  any 
time  between  the  third  Monday  in  March  and 
the  third  Monday  in  May  (see  Code,  §  2800), 
and  tbe  limits  of  tbe  school  district  were 
extended  so  as  to  include  plaintiff's  prop- 
erty on  April  15tb.  It  certainly  cannot  be 
contended  for  tbe  plaintiff  tbat  because  be 
did  not  have  an  opiwrtunlty  to  participate 
in  the  election  of  the  members  of  this  board 
of  directors  they  had  no  authority  to  certify 
a  tax  which  should  become  enforceabid 
against  bis  property.  His  property  was 
within  tbe  limits  of  tbe  school  district  so 
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far  as  It  appears  at  the  time  the  school  taxes 
were  thus  determined  and  certified  by  the 
board  of  directors  and  at  the  time  the  levy 
thereof  was  made  by  the  board  of  sopervis- 
ors,  so  that  as  to  those  school  taxes  which  the 
board  of  directors  had  the  discretion  to  de- 
termine and  certify  there  can  be  no  reason- 
able basis  for  the  contention  that  they  were 
not  properly  levied  on  plaintlfTs  property. 

The  action  of  the  trial  court  in  oTerruI- 
Ing  the  demurrer  to  plaintiff's  petition  was 
erroneous,  and  the  Judgment  In  favor  of 
the  plaintiff  based  on  such  ruling  la  reversed. 

WBAVBB  and  SHERWIN,  JJ.,  dissent 


STATE   SAVINGS   BANK   OF   MISSOURI 

VALLEY  V.  EMGB  et  al. 

(Supreme  Court  of  Iowa.    July  12,  1006.) 

Fbaud—Bviderok— Suspicious  Giboumstan- 

OKS. 

The  inference  or  conclusion  of  fraud  or 
perjury  will  not  be  Indalaed  merely  from  sus- 
picious circumstances,  unless  the  showing  of 
guilt  is  so  clear  as  to  exclude  all  reasonable 
hypotheses  of  good  faith. 

[Ed.  Note.— For  cases  io  point,  see  vol.  23, 
Cent  Dig.  Fraud,  |S  55-6a] 

Appeal  from  District  Court,  Harrison  Ooon- 
ty;  W.  N.  Macey,  Judge. 

Creditors'  bill  to  subject  certain  real  estate 
to  the  lien  of  a  Judgment  against  Anna  Emge 
and  W.  H.  Emge.  Decree  dismissing  bill,  and 
plaintiff   appeals.    AfBrmed. 

J.  S.  Dewell,  for  appellant.  O.  W.  Kel- 
logg, for  appellees. 

FEB  CTTBIAM.  The  plaintiff  Is  the  owner 
of  a  Judgment  rendered  against  the  defend- 
ants, Anna  Emge  and  W.  H.  Emge,  In  the  dis- 
trict coiut  of  Harrison  county,  Iowa.  Prior 
to  the  date  of  said  Judgments  said  defend- 
ants conveyed  a  tract  of  land  situated  in 
Harrison  coonty  to  Christopher  Emge.  It  is 
claimed  by  plaintiff  that  said  conveyance 
was  made  to  hinder,  delay,  and  defraud 
creditors  of  said  defendants,  and  especially 
to  defeat  the  collection  of  the  Judgment 
above  mentioned.  The  question  is  one  of 
fact,  and  turns  solely  on  the  credibility  of 
witnesses.  The  story  told  by  the  defend- 
ants on  the  stand  is  not  without  features 
tending  to  excite  the  suspicion  that  the  con- 
veyance was  fraudulent;  but  to  so  hold  Is 
to  find  that  the  three  defendants,  in  contra- 
diction  of  whose  testimony  there  is  no  direct 
evidence,  have  each  committed  willful  and 
deliberate  perjury.  The  trial  court,  having 
most  of  the  witnesses  In  Its  presence  on  the 
trial,  was  in  much  better  position  to  pass 
upon  the  question  of  their  credibility  that  we 
can  be  from  the  reading  of  a  printed  rec- 
ord. Moreover,  it  is  a  well-settled  rule 
that  the  Inference  or  conclusion  of  fraud  or 
perjury  will  not  be  Indulged  merely  from  sus- 
picious circumstances,  unless  the  showing  of 


gnilt  is  so  clear  as  to  exclude  all  reasonable 
hypotheses  of  good  faith. 

We  are  not  prepared  to  say  that  appel- 
lant has  made  such  a  showing,  and  the  Jodg- . 
ment  of  the  district  court  Is  affirmed. 


MUBPHY  T.  LENTZ. 
(Supreme  Court  of  Iowa.    July  12.  1906.) 

1.  BiaonoHS— Contest— Appkai^-TbiaIu 

Under  Code,  {  1222,  as  amended  by  Acts 
28tli,  Gen.  Assem.  p.  22,  c.  SO,  {  1,  providing 
that  on  appeal  in  an  election  contest,  the  court 
shall  hear  the  appeal  In  equity  and  determine 
the  qnestionB  arising  in  the  case,  the  cause  is  to 
be  tried  anew  in  the  Supreme  Court  on  appeal. 

2.  Officbrs— QuAJ-iriOATioH- Db   Facto   Of- 

FICEBS. 

Where  an  auditor  orally  designated  con- 
testant as  his  deputy,  and  orally  administered 
to  him  the  usual  oath,  after  which  contestant 
continued  to  perform  the  duties  of  deputy  au- 
ditor without  a  formal  appointment  or  the  filing 
of  a  bond  as  required  by  Code,  {  481,  he  was  « 
de  factor  officer. 

[E<d.  Note.— For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Officers,  |  68^.] 

3.  EiLEOTIONS— CONTKST»— BXCKFTIOIf   OF  BaL- 
IA>T8. 

Where  a  de  facto  deputy  oonnty  auditor 
bad  undertaken  to  perform  the  duties  of  that 
office,  the  fact  tliat  he  was  a  candidate  for  the 
office  of  auditor  at  a  subsequent  election  did 
not  disqualify  him  to  receive  and  care  for  the 
returns  made  while  be  was  in  charge  of  the 
auditor's  office  as  deputy,  so  as  to  deprive  him 
of  the  benefit  of  a  recount  of  the  ballots  in  the 
event  of  a  contest 

4.  Sake— Pbeskbvatior  of  Baixoib  —  Fou>- 

INO— WlBINO. 

The  provisions  of  the  statute  requiring  bal- 
lots after  they  are  counted  to  be  folded,  wired, 
and  sealed  by  the  election  officers,  in  so  far  as 
they  bear  on  the  result  of  the  election,  are  di- 
rectory only. 

5.  Same— BviDERCK. 

In  an  election  contest,  evidence  keM  Insuf- 
ficient to  sustain  a  reasonable  suspicion  that 
the  Iwllots  had  been  tampered  with  after  they 
were  deposited  in  the  auditor's  office  and  be- 
fore a  recount 

6.  Same— RsifOVAL  of  Baixotb: 

Where  neither  party  to  an  dection  con- 
test Itad  anything  to  do  with  the  removal  of  the 
ballots  from  the  office  of  the  county  auditor 
where  they  are  required  to  remain  by  Code.  I 
1142,  to  a  vault  in  the  clerk's  office,  they  could 
not  be  affected  by  such  removal. 

Appeal  from  District  Coart,  Chickasaw 
(bounty;   L.  E.  Fellows,  Judge. 

The  parties  hereto  were  opposing  candi- 
dates for  the  office  of  auditor  In  and  for 
Chickasaw  County  at  the  General  election  of 
1001.  Lents  was  declared  elected  by  the 
board  of  supervisors  acting  as  canvassing 
board.  Thereupon  Murphy  filed  a  Btatemeii': 
of  contest  and  upon  trial  before  the  court 
of  contest  was  declared  elected.  Lentz  ilim 
appealed  to  the  district  court  where  th;it  de- 
cision was  affirmed.    He  appeals.    Affirmed. 

M.  E.  Geiser  and  M.  F.  Condon,  for  ap- 
pellant W.  J.  Springer  and  W.  A.  Smith, 
for  appellee. 
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LADD,  3.  Tbe  parties  stlpnlated  that  "a 
count  of  the  ballots  as  they  now  appear  if 
admissible  in  evidence  shows  a  greater  num- 
ber of  ballots  for  contestant  than  Incumbant" 
The  remaining  Issue  Is  whether  the  ballots 
have  been  so  preserved  as  to  Indicate  with 
reasonable  certainty  that  when  offered  In  evi- 
dence they  were  In  the  same  condition  as 
when  cast  by  tlie  electors.  Davenport  v. 
Oelrlch,  104  Iowa,  194,  73  N.  W.  603;  Ment- 
zer  T.  Davis,  109  Iowa,  628,  80  N.  W.  557; 
De  Long  y.  Brown,  113  Iowa,  370^  8S  N.  W. 
6S4. 

1.  Errors  are  neither  assigned  nor  argued 
and  appellee  insists  that  the  cause  cannot  be 
heard  anew.  Nor  could  It  have  been  prior 
to  the  amendment  of  section  1222  of  the  Code 
by  the  Twenty-eighth  General  Assembly 
(page  22,  a  39,  I  1)  by  adding  thereto  the 
words:  "The  court  shall  hear  the  appeal 
in  equity  and  determine  all  questions  aris- 
ing in  the  case."  It  is  argued  that  this  mere- 
ly eliminates  the  Jury  from  such  trials.  It 
does  more.  It  changes  the  proceedings  from 
ordinary  to  equitable  by  specifically  requir- 
ing that  the  hearing  shall  be  in  equity. 
And  having  been  so  heard  in  the  trial  court 
the  cause  must  be  heard  anew  in  this  court. 
The  amendment  then  but  recently  enacted  ap- 
pears to  have  been  overlooked  In  Spurrier 
V.  McLennan,  116  Iowa,  461,  88  N.  W.  1062. 

2.  The  contestant,  Murphy,  had  been  the 
duly  qnallfled  and  acting  deputy  auditor  dur- 
ing the  first  term  of  the  auditor,  Fitzpatrlck, 
who  had  been  reelected  and  qualified  as  au- 
ditor, but,  though  orally  designating  Murphy 
as  his  deputy  and  administering  orally  the  us- 
ual oath  to  Iilm  there  was  no  appointment  in 
writing  nor  bond  such  as  is  exacted  by  sec- 
tion 481  of  the  Code.  Nevertheless  be  con- 
tinued to  perform  the  duties  of  deputy  audi- 
tor up  to  the  Ist  Monday  of  January,  1906. 
That  be  was  deputy  de  facto  during  this 
period  is  not  open  to  controversy.  Buck  t. 
Hawley  (Iowa)  106  N.  W.  688;  Herkimer  v. 
Keeler,  109  Iowa,  683,  81  N.  W.  178.  As 
such  be  received  a  part  of  the  election  re- 
turns and  had  access  to  them  up  to  Monday 
after  election,  but  nothing  in  his  conduct  was 
made  to  appear  inconsistent  with  his  duties 
as  deputy  auditor.  Appellant  insists  that 
the  fact  that  he  was  acting  in  an  official 
position,  liowever,  cannot  shield  blm  for  that 
the  rights  of  third  persons  are  not  involved 
and  neither  Justice  nor  necessity  requires 
that  bis  acts  with  respect  to  the  reception 
and  care  of  the  ballots  be  upheld  as  the  acts 
of  an  officer.  If  the  premises  were  to  be 
accepted  undoubtedly  he  might  not  rely  upon 
his  acts  as  a  de  facto  officer  for  protection, 
for  he  must  be  assumed  to  have  been  aware 
of  his  want  of  title.  Thus  where  an  officer 
geeks  to  recover  the  emoluments  of  an  office 
as  In  People  ex  rel.  v.  Nolan,  101  N.  Y.  630, 
5  N.  El.  446,  or  to  acquire  funds  to  which  as 
an  officer  he  is  entitled  as  in  People  ex  rel. 
V.  Nostrand,  46  N.  Y.  876;  or  undertakes  to 


Justify  his  acts  on  the  ground  of  being  an 
officer  as  in  Sliort  v.  Symmes  (Mass.)  23 
N.  B.  42,  16  Am.  St.  Bep.  204,  he  must  do  so 
by  proof  that  he  is  an  officer  de  Jure.  This 
was  well  expressed  in  Plymouth  v.  Paint- 
er, 17  Conn.  585,  44  Am.  Dec.  674,  where 
it  is  said  that  "in  a  suit  against  a  per- 
son for  acts  which  he  would  have  authori- 
ty to  do  only  as  an  officer  he  must  in  order 
to  make  out  a  Justification,  show  that  he  is 
an  officer  de  Jure;  because  the  title  to  the 
office,  being  directly  drawn  in  question,  in  a 
suit  to  which  he  Is  a  party,  may  be  regularly 
decided ;  so  where  be  sues  for  fees  or  sets  up 
a  title  to  property  by  virtue  of  his  office 
be  must  show  himself  to  be  an  officer  de 
Jure."  See,  also,  McCue  v.  Wapello  Co.,  66 
Iowa,  703,  10  N.  W.  248,  41  Am.  Bep.  134; 
Fylpaa  v.  Brown  County  (S.  D.)  62  N.  W. 
962.  In  these  cases  the  title  to  the  office 
was  directly  in  Issue  and  whether  the  in- 
terest is  personal  or  by  virtue  of  an  office  in 
his  possession  the  officer  de  facto  Is  not  per- 
mitted to  assert  the  same  in  Us  own  Interest 
nor  should  he  be  for  as  said  be  must  be 
assumed  to  have  knowledge  of  his  want  of 
title.  But  the  contestant's  right  to  exercise 
the  duties  of  deputy  auditor  were  not  direct- 
ly in  issue,  and  the  assumption  that  be  alone 
was  interested  in  the  preservation  of  the  bal- 
lots cannot  be  sustained.  Theoretically  the 
public  alone  was  interested  therein,  and  ac- 
tually It  is  a  matter  of  vital  concern  to  the 
public  that  every  contest  over  the  incumbency 
of  an  office  shall  be  determined  Justly  and 
in  accord  with  the  will  of  the  people  as 
expressed  in  the  voting  booths.  Coglan  v. 
Beard  (Cal.  Sup.)  7  Pac.  738.  The  contes- 
tant had  undertaken  the  duties  of  deputy 
auditor,  and  was  bound  to  perform  them 
honestly.  This  included  the  proper  care  of 
the  ballots  whenever  that  duty  devolved  upon 
blm.  Had  the  auditor  been  a  candidate  for 
re-election  no  one  would  pretend  that  he 
would  have  been  disqualified  from  receiving 
and  caring  for  the  returns,  or  that,  if  he 
did  so,  he  should  for  this  reason  only,  be 
deprived  of  the  advantage  of  a  recount  in 
event  of  a  contest  Nor  would  any  one  think 
of  inquiring  Into  his  title  to  the  office  then 
held  In  order  to  assail  his  official  acts  in  re- 
lation to  the  election  returns.  Were  it  other- 
wise the  acts  of  a  de  facto  officer  might  have 
the  effect  of  invalidating  an  election  or  as 
applied  to  himself  of  defeating  the  will  of 
the  people  the  determination  of  whose  choice 
Is  of  far  greater  importance  than  the  interest 
of  any  individual.  The  deputy  auditor  is  in 
a  like  situation  and  in  determining  whether 
the  ballots  have  been  properly  preserved  the 
title  of  neither  to  his  office  is  in  issue.  The 
public  Is  primarily  interested  in  their  acts, 
and  It  is  enough  to  endow  them  with  all  the 
sandty  of  official  acts  that  they  may  be  prov- 
en to  have  been  performed  by  officers  de  facto, 
regardless  of  whether  also  officers  de  Jure. 
Doubtless  any  Interest  in  the  election  aside 
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from  that  of  every  dtlnn  Is  proper  matter  of 
consideration  and  will  call  for  a  closer  ex- 
amination of  condnct  witb  reference  to  the 
returns.  See  Farrel  v.  Larsen  (Utah)  78 
Pac.  227;  Hamilton  v.  Yomig  (Ky.)  81  S. 
W.  682.  But  from  this  alone  it  cannot  be 
inferred  that  the  ballots  have  not  been  pre- 
served In  safety. 

3.  Some  of  the  ballots  were  not  folded, 
others  not  wired,  and  still  others  not  sealed 
by  the  election  officers  as  directed  by  the 
statute.  These  provisions,  in  so  far  as  they 
bear  upon  the  result,  are  directory  In  char- 
acter. Mere  irre^larltles  In  not  strictly  pur- 
suing them  will  not  be  permitted  to  defeat 
the  will  of  the  electors.  McCreary  on  Kleo 
tlons,  Si  228,  236;  State  v.  Bemholtz,  106 
Iowa,  157,  76  N.  W.  662;  Cook  y.  Fisher, 
100  Iowa,  81,  69  N.  W.  264.  Any  possibility 
of  prejudice  owing  thereto  was  obviated  by  a 
stipulation  that  "the  Identical  ballots  cast 
at  the  several  voting  precincts  were  the  Iden- 
tical ballots  delivered  to  the  proper  messen- 
gers, and  by  them  brought  to  the  county  au- 
ditor's office  the  day  after  election,  and  that 
they  were  in  the  same  condition  as  when 
cast  by  the  voters;  and,  further,  that  the 
envelopes  or  cases  containing  the  ballots 
were  In  the  same  condition  when  they 
reached  the  auditor's  office  as  when  delivered 
to  the  messengers,  except  such  breakages  or 
abrasions  as  to  seals,  if  any,  as  might  be 
made  in  handling." 

4.  The  evidence  does  not  warrant  any  in- 
terference witb  the  finding  of  the  district 
court  that  the  ballots  when  otTered  in  evi- 
dence were  in  the  same  condition  with  re- 
spect to  markings  as  when  cast  by  the  elec- 
tors. Twelve  sadES  containing  the  ballots  of 
as  many  voting  precincts  were  received  by 
the  auditor  in  the  forenoon  of  tbe  day  after 
election.  These  were  placed  on  the  floor 
back  of  the  counter  of  the  auditor's  office 
near  the  vault.  He  then  went  to  dinner, 
leaving  the  county  surveyor  in  the  office. 
Within  a  few  minutes  another  sack  of  ballots 
came  in  bnt  had  not  been  removed  fi"om  the 
counter  when  the  contestant,  as  deputy  au- 
ditor, took  and  placed  it  with  tbe  others. 
The  latter  received  tbe  remaining  three  sacks, 
and,  at  about  5  o'clock  in  the  afternoon,  all 
were  put  on  the  floor  in  the  vault  They  re- 
mained there  until  Saturday  when  they  were 
piled  on  a  shelf  in  the  vault  some  seven  or 
eight  feet  from  the  floor.  The  vault  was 
6  or  7  feet  wide  by  4%  deep  was  unlighted 
save  from  the  door,  and  without  table,  chair, 
or  other  articles  which  might  be  used  to  write 
m  stand  on.  Persons  examining  the  records 
brought  them  out  in  the  office  when  this  was 
not  done  by  the  officer.  The  entrance  was 
in  plain  view  of  the  officers  in  any  part  of 
tbe  office,  and  the  sacks  were  of  a  material 
such  that  any  handling  of  them  would  read- 
ily have  been  heard.  If  any  reliance  Is  to  be 
placed  on  the  testimony  of  the  auditor  and 
the  acting  deputy  neither  the  sacks  nor  the 
ballots  could  have  been  touched  during  office 


hours.  The  inside  door  of  tb«  vanlt  was 
locked  by  key  of  which  there  was  no  dupli- 
cate. This  was  carried  by  one  or  the  other 
of  these  officers  until  Monday  after  election 
after  which  the  auditor  had  sole  charge  of  it 
There  was  an  outer  door  to  the  vault  which 
had  a  combination  lock.  Upon  closing  tbe 
office  at  6  o'clock  one  evening  tbe  auditor 
had  taken  the  key  so  that  the  outer  door 
only  was  locked.  The  deputy  found  him  at 
about  9  o'clock,  and,  returning  with  the  sher- 
iff, locked  the  Inner  door.  There  were  no  In- 
dications that  any  one  had  gained  access  in 
the  meantime,  though  the  fastenings  of  the 
windows  to  the  office  were  not  perfect  and 
a  person  with  assistance  might  have  climb- 
ed through  the  transom.  That  at  such  an 
early  hour  any  one,  under  the  circumstances 
Indicated,  might  have  gained  access  to  tbe 
ballots  Is  the  merest  conjecture.  We  are  in- 
clined to  concur  with  the  finding  of  the  dis- 
trict court  that  contestant  was  at  church 
rather  than  in  the  auditor's  ofllce  the  first 
Sunday  after  election.  Neither  the  ballots 
nor  their  recepticles  bore  any  evidence  of 
having  been  tampered  with  save  possibly  the 
defective  ballots  from  Stapleton  township. 
The  envelope  containing  these  could  not  be 
found  readily  during  the  trial  before  tbe 
court  of  contest,  but  Immediately  after  the 
adjournment  was  discovered  on  the  shelf 
by  one  of  the  Judges  who  bad  been  invited  by 
the  auditor  to  assist  Iilm.  The  envelope  con- 
taining them  was  not  sealed  when  found 
and  the  flap  at  the  side  was  half  torn  off. 
Whether  the  envelope  was  sealed  when  re- 
ceived does  not  appear.  Two  of  the  ballots 
contained  therein  were  counted  for  contest- 
ant, none  for  appellee;  but  whether  tbe  re- 
sult was  affected  thereby  Is  not  disclosed  by 
the  record.  In  view  of  admission  that  pack- 
ages had  not  been  tampered  with  when  re- 
ceived at  the  auditor's  office,  and  our  finding 
that  they  bad  been  properly  kept  thereafter, 
we  are  not  inclined  to  say  that,  because  of 
the  defect  in  the  envelope  alone,  these  bal- 
lots were  not  preserved  as  required.  The  en- 
velope might  have  been  carelessly  sealed, 
and,  when  dried,  opened,  and  might  have  been 
torn  in  handling.  At  any  rate  the  inference 
to  I>e  drawn  from  the  fact  that  it  was  not  in 
tbe  condition  exacted  by  statute  was  over- 
come by  this  evidence  of  their  care.  See  Mar- 
tin V.  Miles  (Neb.)  68  N.  W.  732.  The  evi- 
dence as  a  whole  Is  insufficient  to  sustain  a 
reasonable  suspicion  that  the  ballots  may 
bave  been  tampered  with.  Everything  is 
said  to  be  possible.  No  lock  has  been  in- 
vented which  is  entirely  secure  against  tbe 
ingenuity  of  burglars.  It  Is  all  but  impossi- 
ble that  any  one  could  have  changed  these 
ballots  save  the  auditor  or  his  deputy.  There 
is  nothing  In  the  record  to  support  a  suspi- 
cion as  to  either  of  them,  save  that  they  bad 
the  opportunity.  But  some  one  must  be  in- 
trusted with  the  care  of  ballots.  The  law 
has  selected  the  auditor  and  those  acting  in 
his  place   and   stead   as  deputies,   and   as 
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against  them  In  tbe  performance  of  duties, 
necessarily  affording  opportmilty,  mere  oppor- 
tunity Is  Insufficient  to  raise  a  suspicion. 

5.  Section  1142  of  the  Code  requites  the 
ballots  to  be  retained  in  tbe  auditor's  office. 
Immediately  prior  to  tbe  Induction  of  con- 
testant in  that  office,  they  were  removed  to 
the  yaait  of  tbe  cleric's  office.  No  claim  Is 
made,  but  that  jbey  were  securely  sealed  In 
sacks  and  a  box  by  tbe  Judges  of  the  court 
of  contest  before  removal  and  remained  in 
that  condition.  Neither  party  had  anything 
to  do  with  the  removal  and  though  nnauthot^ 
ized,  cannot  be  affected  thereby.  As  pointed 
out  In  Cook  V.  Fisher,  supra,  the  provisions  of 
statute  with  reference  to  tbe  election  of  of- 
ficers upon  wbom  duties  are  enjoined  are 
mandatory,  but  as  to  others  they  are  direc- 
tory for  the  will  of  the  people  ought  not  to 
be  defeated  because  of  the  omission  of  some 
officer  In  the  performance  of  a  duty  In  no 
way  affecting  tbe  result.  The  ultimate  ob- 
ject of  all  the  provtslons  of  the  law  with 
reference  to  tb«  cars  of  the  ballots  subse- 
quently to  being  cast  is  their  preservation  as 
genuine,  and.  if  this  has  been  done,  the  mere 
irregularities  of  some  officer  cannot  obviate 
their  efficacy  as  the  best  evidence  for  whom 
the  elector  cast  his  vote. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

Affirmed. 


WOEEDEHOFF  v.  MUEKEL  (WOERDB- 
HOFF.  Intervener). 

(Supreme  Court  of  Iowa.    July  12,  1906.) 

1.  New    Trial  — Newlt    Disoovkbxd    Bn- 

DBNC»— DlSCKETION    OF   COURT. 

Id  a  suit  to  recover  poBseasion  of  a  note  ex- 
ecuted by  intervener  in  settlement  of  divorce 
proceedinm,  intervener  sou^t  to  have  tbe  note 
SDrrendered  to  bim  because  of  an  alleged  altera- 
tion by  tbe  InRertion  of  the  rate  of  Interest  in 
a  bianic  alleged  to  have  been  left  therefor.  Aft- 
er judgment  for  intervener,  defendant  applied 
for  a  new  trial  for  newly  discovered  evidence 
that  at  tbe  time  the  note  was  executed  certain 
witnesses  expressed  surprise  to  intervener  tliat 
be  had  given  notes  for  such  a  large  sum  at  sucb 
a  high  rate  of  Interest;  defendant  denying  the 
alteration  of  the  note.  Though  defendant  was 
present  at  such  conversations,  it  was  not  shown 
ttmt  he  beard  intervener's  attention  called  to 
tbe  rate  of  interest,  and,  though  he  inqnired  of 
the  witneiwes  t>efore  trial  with  reference  to 
their  knowledge  of  the  facts,  he  received  no  in- 
formation reaaonablv  leading  him  to  snppose 
tliat  the  rate  of  Interest  had  t>een  referred-  to 
between  intervener  and  sucb  witnesses.  Held, 
that  the  granting  of  a  new  trial  was  not  an 
abnse  of  tne  trial,  court's  discretion. 

[Ed.   Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  New  Trial,  S{  9,  10.] 

2.  Apt>xai>— Reoobd — Pbesuvfttorb. 

Where,  on  appeal  from  an  order  granting  a 
motion  for  a  new  trial  for  newly  discovered  ev- 
idence, the  insnflSciency  of  the  showing  of  dili- 
gence was  the  only  ground  relied  on  tor  rever- 
sal, it  would  l>c  presumed  that  the  newly  discov- 
ered evidence  was  material  and  pertinent  to 
the  issue  tried  in  the  original  action. 

[Ed.  Note.— For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  H  3772-3776.] 


Appeal  from  District  Court,  Dabuque  Coun- 
ty: M.  O.  Matthews,  Judge. 

This  action  was  originally  brought  by 
plaintiff  against  defendant  Muekel  to  recover 
possession  of  a  promissory  note  for  $2,500 
alleged  to  have  been  executed  by  the  inter- 
vener, plaintiff's  husband,  to  plaintiff,  and 
wrongfully  detained  by  defendant  Inter- 
vener sought  to  have  the  note  surrendered  by 
defendant  to  him  on  the  ground  that  it  had 
been  materially  altered,  without  bis  knowl- 
edge or  consent,  after  execution  and  delivery, 
by  the  insertion  of  a  figure  In  the  blank  left 
In  the  note  for  the  rate  of  Interest,  so  as 
to  make  it  a  note  bearing  interest  at  8  per 
cent,  whereas  no  rate  of  interest  was  spec- 
ified in  the  note  as  executed.  The  case  was 
tried  on  tbe  issue  raised  by  the  petition  of 
Intervention  and  defendant's  denial  of  tbe 
allegations  thereof,  and  a  verdict  was  return- 
ed for  the  intervener,  finding  him  to  be  en- 
titled to  immediate  possession  of  the  note. 
Judgment  was  entered  on  this  verdict  Janu- 
ary 4,  1004,  and  on  February  25,  1004,  tbe 
defendant  filed  a  petition  for  a  new  trial, 
alleging  as  ground  therefor  that  intervener 
obtained  the  Judgment  by  fraud,  consisting 
of  false  and  fraudulent  evidence,  which 
fraud  could  not  have  been  discovered  with 
ordinary  diligence  before  tbe  conclusion  of 
the  trial,  and  alleging  as  further  ground  the 
existence  of  newly  discovered  evidence  which 
defendant  could  not,  with  ordinary  diligence, 
have  discovered  before  and  produced  at  tbe 
trial.  The  facts  constituting  the  exercise  of 
diligence  on  the  part  of  defendant  with  ref- 
erence to  the  discovery  of  evidence  are  quite 
fully  set  out  After  a  bearing  on  the  merits, 
the  trial  court  sustained  tbe  petition  and 
granted  a  new  trial,  and  from  this  ruling 
the  Intervener  appeals.    Affirmed. 

Longuevllie,  KIntzlnger  &  LonguevlUe,  for 
appellant    Lyon  &  Lyon,  for  appellee. 

McCLAIN,  a  J.  Tbe  sole  question  to 
which  counsel  for  appellant  direct  tbelr  ar- 
gument Is  as  to  the  sufficiency  of  the  show- 
ing In  the  record  of  reasonable  diligence  on 
tbe  part  of  defendant  prior  to  the  trial  of 
the  original  action,  in  seeking  to  discover  the 
evidence  upon  which  be  relied  as  constituting 
a  ground  for  new  trial.  The  newly  discover- 
ed evidence  tended  to  show  that  at  the  time 
tbe.  note  was  executed  by  intervener  in  set- 
tlement of  an  action  In  which  plaintiff,  his 
wife,  was  seeking  to  secure  a  divorce,  and 
for  the  purpose  of  Inducing  her  to  return  and 
live  with  him,  the  witnesses,  one  of  them  the 
Judge  of  the  district  court  In  which  tbe  di- 
vorce proceeding  was  pending,  and  the  other 
a  lawyer  who  had  been  consulted  by  Inter- 
vener with  reference  to  the  case,  eacti,  when 
consulted  by  intervener  with  reference  to  the 
proposed  settlement,  expressed  surprise  that 
he  should  be  willing  to  give  notes  for  large 
sums  running  for  long  time  at  a  high  rate 
of  Interest  secured  by  a  mortgage  en  his 
farm. 
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It  Is  argued  by  appellant  that,  aa  defend- 
ant Muekel  waa  present  at  each  of  these 
conTersatlons,  he  was  negligent  In  not  secur- 
ing the  testimony  of  these  witnesses  on  the 
trial.  It  appears,  however,  that  the  Im- 
portant fbct  was,  not  that  Intervener  had 
couTeraatlons  with  these  witnesses  regarding 
the  fact  of  a  settlement,  but  that  each  of 
the  witnesses  specifically  called  his  attention 
to  the  rate  of  interest  specified  In  the  notes, 
and  we  are  not  satisfied  that  defendant  bad 
knowledge  of  this  specific  fact,  although  be 
did  know  of  the  general  conversations.  The 
most  that  can  be  said  is  that  there  is  conflict 
in  the  evidence  as  to  whether  defendant 
heard  either  of  the  witnesses  specifically  call 
the  Intervener's  attention  to  the  rate  of  In- 
terest If  defendant  did  not  hear  the  rate 
of  interest  specifically  referred  to,  he  had 
no  reason  to  suppose  that  the  witnesses  had 
called  intervener's  attention  to  the  fact  tliat 
the  blanks  for  the  rate  of  Interest  were  filled 
out 

As  the  notes  had  already  been  executed 
by  Intervener  at  the  time  of  these  conver- 
sations with  the  witnesses,  the  material  point 
was  as  to  whether  Intervener's  attention  was 
called  to  the  rate  of  Interest  specified,  and 
we  cannot  see  that  defendant  had  any  occa- 
sion to  suppose  that  there  had  been  a  con- 
versation on  that  specific  matter,  unless  he 
in  fact  heard  such  conversation.  It  also  ap- 
pears that  defendant  made  some  Inquiry  of 
the  witnesses  before  the  original  trial  with 
reference  to  their  knowledge  as  to  the  facts, 
and  received  no  information  which  would 
have  led  him,  as  a  reasonable  man,  to  sup- 
pose that  the  rate  of  Interest  had  been  re- 
fered  to  as  between  the  witnesses  and  Inter- 
vener In  the  conversations  about  which  he  in- 
quired. In  view  of  the  conflict  In  the  evi- 
dence we  are  satisfied  to  apply  the  rule  fre- 
quently announced  by  this  court  that  the 
granting  of  a  new  trial  on  the  ground  of 
newly  discovered  evidence  Is  peculiarly  with- 
in the  discretion  of  the  trial  court  and  un- 
less it  clearly  appears  that  such  discretion 
has  been  abused  this  court  will  not  reverse 
the  action  of  the  lower  court  In  holding  the 
showing  of  diligence  as  to  the  discovery  of 
evidence  to  have  been  sufficient  Chambliss 
V.  Hass,  125  Iowa,  484,  101  N.  W.  153,  68 
L.  R.  A.  126;  Hunter  v.  Porter,  124  Iowa,  851, 
100  N.  W.  53;  Scott  v.  Hawk,  105  Iowa,  467, 
75  N.  W.  S68.  In  two  of  the  cases  relied 
upon  for  appellant  it  affirmatirely  appeared 
that  there  was  no  showing  of  diligence. 
Stuckslager  v.  McKee,  40  Iowa,  212;  Heath- 
cote  V.  Hasklns,  74  Iowa,  566,  38  N.  W.  417. 
Many  other  cases  are  cited,  but  In  each  in- 
stance it  appears  that  the  motion  for  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence was  overruled,  and  this  ruling  was  af- 
firmed, so  that  the  cases  are  not  in  point 
where  we  are  asked  to  reverse  the  action  of 
the  court  granting  a  new  trial  on  that 
ground. 


It  is  urged  for  appellant  by  way  of  argu- 
ment that  the  petition  toe  new  trial  should 
not  have  l>een  sustained  In  the  absence  of 
any  proof  as  to  the  proceedings  on  the  orig- 
inal trial ;  but  we  do  not  see  how  any  ques- 
tion of  that  kind  Is  before  us.  Counsel  are 
not  contending  that  the  newly  discovered  eT-i- 
dence  was  not  material  or  sufficient  Tliey 
are  contending  that  there  wat  not  a  sufficient 
showing  of  reasonable  dlllgince,  and  as  bear- 
Ing  on  this  question  we  have  in  the  abstract 
wliat  puriwrts  to  be  the  evidence  on  wtiicb 
the  trial  court  acted.  The  abstract  of  ap- 
pellant with  the  additional  abstract  of  ap- 
pellee, are  presumed  to  contain  all  the  rec- 
ord necessary  for  the  determination  of  tbe 
question  presented  to  us.  McGIIllvary  t. 
Case,  107  Iowa,  17,  77  N.  W.  483;  King  v. 
Hart,  110  Iowa,  BIR  81  N.  W.  769;  Van  Rees 
V.  Witzenburg,  112  Iowa,  30,  83  N.  W.  787. 
We  are  Justified  In  assuming,  in  view  of  tbe 
ground  relied  on  for  reversal,  that  tbe  new- 
ly discovered  evidence  was  material  and  per- 
tinent to  the  Issue  tried  In  the  original  ac- 
tion, and  have  no  occasion  to  concern  our- 
selves about  anything  save  the  sufficiency  of 
tbe  showing  as  to  diligence  with  reference  to 
its  discovery. 

The  action  of  tlte  trial  court  in  sustaining 
the  petition  for  new  trial  is  therefore  af- 
firmed. 


HICKS  T.  WABASH  R.  00. 
(Supreme  Court  of  Iowa.    July  12.  lOOQ.) 

1.  Cabbiebs— Loss  ov  BAaoAOs— Naxubk  of 
LiABiLrrr. 

Plaintiff,  on  arriving  at  a  junction,  found 
that  there  were  no  trains  running  on  defendant's 
road  by  which  she  could  reach  her  destination. 
She  left  her  trunk  there,  and  proceeded  to  her 
destination  by  another  line.  After  she  reached 
her  destination,  defendant's  agent  telegraphed 
the  agent  at  the  Junction  to  forward  the  trunk 
with  charges  for  storage  and  transportation 
whereupon  the  trunk  was  rechecked  and  car- 
ried in  defendant's  baggage  car  to  destination, 
the  check  being  mailed  to  defendant's  agent 
Held,  that  defendant  did  not  transport  the 
trunk  as  passenger's  baggage,  and  was  only 
liable   for  its  loss  as  a  carrier  of  goods. 

2.  Sai£b  — Loss   OF   Goods— TEBiaRATion  ov 
Liability — Wabbhouseuan. 

The  liabilitjr  of  a  common  carrier  as  such 
terminates  and  its  liability  as  a  warehouseman 
begins  when  the  goods  have  reached  their  uea- 
tination  and  are  ready  for  delivery  to  the  con- 
signee, though  the  consignee  has  received  no 
notice  of  the  arrival  of  the  goods  and  haa  had 
no  opportunity  to  take  them  away. 

[Ed.  Note. — For  cases  in  point  see  voL  0. 
Cent  Dig.  Carriers,  {§  «08-611V^] 

Appeal  from  District  Court,  Fremont  Coun- 
ty; O.  D.  Wheeler,  Judge. 

Action  to  recover  tbe  value  of  a  trunk  and 
its  contents,  belonging  to  plaintiff,  trans- 
ported by  defendant  as  a  common  carrier 
of  passengers,  as  baggage,  from  tbe  town  of 
New  Conception,  In  Mo.,  to  Shenandoah, 
Iowa,  and  there  destroyed  by  accidental  fire. 
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The  defendant  denied  that  plaintiff  was  a 
passenger  on  defendants  road  and  that  the 
trnnk  of  plaintlfT  was  transported  as  bag- 
gage, and  further  alleged  that  the  trunk  and 
its  contents  were  transported  by  defendant 
as  a  common  carrier  of  goods,  and  were  ac- 
cidentally destroyed  by  fire  after  reaching  their 
destination  and  without  fault  on  the  part  of 
defendant  There  was  a  verdict  for  defend- 
ant, and  from  the  Judgment  thereon  plaintiff 
appeals.    Affirmed. 

W.  E.  Mitchell,  for  appellant.  T.  B. 
Stevens,  for  appellee. 

McCLAIN,  a  J.  Plaintiff  arrived  with 
her  trunk  at  the  town  of  New  Conception  on 
the  train  of  the  Chicago  Great  Western  Rail- 
road Company,  with  the  intention  of  there 
taking  a  train  on  the  defendant  road  for 
her  destination  which  was  Shenandoah. 
Finding,  however,  that  no  trains  were  run- 
ning on  the  defendant  road  by  which  she 
could  reach  her  destination,  she  proceeded 
on  the  suggestion  of  defendant's  agent,  who 
was  also  the  agent  of  the  Chicago  Qreat 
Western  Railroad  Company,  on  the  train  of 
the  latter  to  another  point  in  Missouri,  from 
which  by  a  roundabout  way  she  reached 
fihenandoah  over  defendant's  road.  By  rea- 
son of  lack  of  time  plaintifT's  trunk  was  not 
rechecked  from  New  Conception,  and  remain- 
ed there  until  plaintiff  arrived  at  Shenan- 
doah, when  defendant's  agent  telegraphed  to 
the  agent  at  New  Conception  to  forward 
plaintiff's  trunk  with  charges  for  storage 
and  transportation.  The  trunk  was  then 
rechecked  from  New  Conc^tion  to  Shenan- 
doah, and  the  check  was  sent  by  railroad 
mail  to  defendant's  agent  at  Shenandoah. 
The  evidence  tends  to  show  that  the  trunk 
was  carried  in  defendant's  baggage  car  and 
vnloaded  at  Shenandoah  about  0  o'clock  on 
Sunday  night,  and  that  there  was  no  baggage 
master  usually  present  to  receive  and  deliver 
baggage  arriving  on  that  train.  One  Miller, 
representing  a  transfer  company,  had  agreed 
with  plaintiff  that  he  would  receive  the  trunk 
when  it  arrived  and  transport  It  to  plaintiff's 
residence;  but  in  the  absence  of  any  bag- 
gage master  be  did  not  attempt  to  secure 
the  trunk  on  its  arrival,  and  before  be  called 
for  It  thel  next  morning  the  defendant's 
station  bouse  and  all  the  baggage  con- 
tained therein,  presumably  Including  plain- 
tiff's trunk,  were  destroyed  by  fire  without 
defendant's  fault. 

Counsel  for  appellant  insist  on  two  dif- 
ferent views  of  the  relations  of  plaintiff  and 
defendant,  under  either  of  which,  as  he 
claims,  plaintiff  was  entitled  to  recover: 
(1)  That  plaintiff's  trunk  was  transported  by 
defendant  as  baggage,  and  that  defendant, 
as  common  carrier  of  passengers,  was  liable 
tlierefnr  until  the  plaintiff  had  had  a  reason- 
able opportunity  to  receive  It  and  take  it 
away;  and  (2)  tliat,  U  tbe  defendant  was  a 


common  carrier  of  goods  as  to  the  trunlc, 
then  defendant  was  liable  therefor  as  com- 
mon carrier,  because  plaintiff  had  an  agent 
present  at  the  arrival  of  the  trunk  ready  to 
take  it  away,  and  was  unable  to  do  so  by 
reason  of  the  fault  of  defendant  in  not  tiavlng 
some  agent  there  authorized  to  deliver  the 
trunk  to  plaintiff's  representative. 

1.  We  think  it  is  perfectly  clear  that 
defendant  was  not  as  to  this  trunk  tbe  car- 
rier of  a  passenger's  tmggage. '  The  trunk 
was  not  carried  from  New  Conception  to 
Shenandoah  as  the  baggage  of  a  passenger, 
even  though  it  may  have  been  checked  and 
carried  in  a  baggage  car.  A  carrier  of  pas- 
sengers is  liable  for  baggage  only  when  the 
baggage  is  checked  and  transported  as  Inci- 
dent to  the  transportation  of  a  passenger, 
and  plaintiff  was  not  a  passenger  on  defend- 
ant's road  from  New  Conception  to  Shenan- 
doah. Tbe  trank  remained  at  New  Con- 
ception in  the  possession  of  the  Chicago  Great 
Western  Railroad  Company  until  the  agent  of 
that  Company  who  was  also  the  agent  of 
defendant  company,  checked  it  to  Shenan- 
doah in  pursuance  of  an  order  from  defend- 
ant's agent  to  forward  it  with  storage  and 
transportation  charges.  The  trunk  was  there- 
fore forwarded  by  defendant  as  a  carrier  of 
goods  for  hire,  and  not  as  passenger's  bag- 
gage. That  a  carrier  transporting  goods  as 
baggage  which  Is  not  in  fact  the  baggage  of 
a  passenger  is  not  liable  for  such  baggage  as 
a  carrier  of  passengers  is  weli  settled.  See 
Beers  v.  Boston  &  A.  R.  Co.,  67  Conn.  417,  34 
Atl.  641,  82  L.  R.  A.  536,  62  Am.  St  Rep.  293. 

2.  But  the  defendant  was  beyond  question 
a  common  carrier  of  goods  as  to  plaintiff's 
trunk  from  New  Conception  to  Shenandoah, 
for  it  undertook  to  transport  tbe  trunk  for  a 
reasonable  compensation  to  be  paid,  and  the 
only  question  on  this  branch  of  the  case  is 
whether  its  liability  as  common  carrier  had 
terminated  and  that  of  warehouseman  had 
arisen  before  tbe  destruction  of  the  trunk 
by  fire  in  defendant's  station  bouse ;  for  it  is 
conceded  that  the  loss  was  one  for  which  the 
defendant  would  be  liable  if  It  still  held  the 
trunk  as  common  carrier,  but  would  not  be 
liable  If  the  trunk  was  in  its  possession  as 
warehouseman.  The  rule  which  has  been 
consistently  adopted  by  this  court  from  the 
beginning  is  that  tbe  liability  of  the  common 
carrier,  as  such,  terminates  when  the  goods 
have  reached  their  destination  and  are  ready 
for  delivery  to  the  consignee,  and  that  there- 
after the  carrier  Is  warehouseman  only,  even 
though  the  consignee  has  received  no  notice 
of  the  arrival  of  the  goods  at  their  des- 
tination and  has  bad  no  opportunity  to  take 
them  away.  Francis  v.  Dubuque  &  S.  C. 
R.  Co.,  26  Iowa,  60,  95  Am.  Dec.  769 ;  Mohr 
V.  Chicago  &  N.  W.  R.  Co.,  40  Iowa,  579 ;  In- 
dependence Mills  Co.  V.  Chicago  &  N.  W.  R. 
Co.,  72  Iowa,  535,  34  N.  W.  320,  2  Am. 
St  Rep.  2S8.  Tbe  general  weight  of  author- 
ity no  doubt  la  that  the  carrier  remains  liable 
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tm  carrier  until  tha  consignee  has  bad  a 
reasonable  opportnnlty  to  take  tbe  goods. 
This  Is  tbe  ruling  announced  by  tbe  New 
Hampshire  court  In  the  leading  case  of  Mosea 
▼.  Boston  &  Maine  B.  B.,  32  N.  H.  523,  64  Am. 
Dea  381,  followed  In  New  York,  Faulkner 
T.  Hart,  82  N.  Y.  413,  87  Am.  Rep.  674,  In 
Michigan,  McMillan  t.  Michigan  S.  &  N.  I.  B. 
B.  Co.,  16  Mich.  79,  83  Am.  Dec  208,  and  In 
many  other  jurisdictions.  But  this  court  has 
followed  the  Massachusetts  rule  announced 
in  Norway  Plains  Co.  t.  Boston  &  Maine  B. 
R^  1  Gray  (Mass.)  268,  61  Am.  Dea  428; 
Bice  T.  Hart,  118  Mass.  201,  10  Am.  Rep. 
433,  and  approved  in  Illinois  (Merchants'  Dis- 
patch Trans.  Co.  t.  Moore,  88  111.  136,  30  Am. 
Rep.  641),  and  In  some  other  jurisdictions  as 
well  as  in  Iowa.  The  cases  from  Massa- 
chusetts and  Illinois  just  cited  illustrate  the 
application  of  this  rule  to  cases  very  similar 
to  the  one  before  us,  and  there  can  be  no 
question  that  under  this  rule  the  defendant 
had  ceased  to  be  a  common  carrier  as  to  the 
plaintiff's  trunk  when  It  was  placed  in  its 
station  bouse,  and  bad  become  liable  there- 
for as  warehouseman  only.  The  rule  as  to 
termination  of  liability  for  baggage  is  dif- 
ferent from  that  as  to  goods.  See  Mote 
T.  Chicago  ft  N.  W.  R.  Co.,  27  Iowa,  22, 
1  Am.  Rep.  212;  Dltman  Boot  ft  Shoe  Ga  t. 
Keokuk  ft  W.  R.  Co.,  91  Iowa,  416,  69  N.  W. 
257,  61  Am.  St  Rep.  862. 

But  as  already  pointed  out  there  is  no  oc- 
casion to  discuss  the  question  whether  if  de- 
fendant bad  been  transporting  plaintlfTs  trunk 
as  baggage  it  would  have  been  liable  for  its 
loss.  Defendant  can  be  liable,  if  at  all,  only 
as  a  common  carrier  of  gooAa.  Counsel  for 
appellant  contends  that  even  as  to  goods  the 
consignee  is  entitled  to  an  opportunity  to 
receive  them  from  tbe  carrier  as  carrier,  and 
that  the  relation  of  warehouseman  inter- 
venes only  when  tbe  consignee  is  not  ready 
to  take  tbe  goods  on  their  arrival.  But  as 
above  indicated,  such  is  not  tbe  rule  in 
this  state,  and  even  if  it  were,  the  plaintiff 
does  not  make  out  a  case  under  tbe  evidence ; 
for  while  Miller,  the  agent  of  the  transfer 
company,  bad  authority  to  receive  tbe  trunk 
on  its  arrival  he  did  not  attempt  to  get  it 
nor,  so  far  as  disclosed  In  tbe  evidence,  advise 
the  agent  of  the  defendant  that  be  was  ready 
to  take  it  It  does  not  appear  that  if  he  had 
demanded  tbe  trunk  when  it  arrived  by  ap- 
plying to  the  night  operator  of  defendant  in 
cliarge  of  tbe  station  it  would  not  have 
been  delivered  to  him.  But  we  need  not  go 
into  a  discussion  of  the  evidence  on  this 
point  for  we  are  satlsfled  to  follow  tbe  rule 
recognized  by  tbe  previous  decisions  of  this 
court. 

Tbe  Judgment  of  tbe  trial  court  based  on 
a  verdict  rendered  under  Instructions  cor- 
rectly stating  the  rule  as  to  defendant's  lia- 
bility, recognized  in  tbe  previous  decisions 
of  this  court  IB  affirmed. 


LEWIS  V.  WlliCOX  et  nx. 
(Supreme  Court  of  Iowa.    July  12.  1906.) 

1.  Deeds— Validitt— Absent  of  Pabties. 

Ordinarily  where  a  person  has  jwrted  witli 
his  property  in  consideration  of  an  agreement 
for  support  for  life,  and  discord  tbereaiter 
arises  between  the  parties,  the  couits  are  dis- 
posed to  give  tbe  grantor  the  benefit  ot  all  reas- 
onable doubt  and  restore  tiie  property  to  him. 
if  it  can  be  done  without  injustice  to  the 
grantee,  though  such  contracts  are  legal  and 
are  not  to  l>e  disregarded  without  good  reason. 

2.  Same. 

In  the  absence  of  frand  in  the  procurement 
of  a  conveyance  from  an  aged  couple  in  con- 
sideration of  tbe  grantee  supporting  them  for 
life,  the  grantee  who  has  atxandoned  another 
home  or  other  employment  to  assume  the  re- 
sponsibility, and  has  entered  on  and  for  a  per- 
iod of  years  has  discharged  the  obligations  of 
the  contract  with  reasonable  fide'ity,  is  not  to 
l>e  deprived  of  the  l>eneiit  of  his  contract  with- 
out i<>Kally  snfflclent  cause. 
8.   CaNCELLATIOW    0»    iHSTBUllEirTB— Dieos— 

Conditions  —  Pebfobmanob  —  Evidence — 
Sufficiency. 

An  aged  couple  conveyed  their  farm  in 
consideration  of  the  grantee  paying  an  annnity 
of  $50  and  Ixwrding  them  for  life.  The  surviv- 
ing husband  brought  snit  to  set  aside  the  con- 
veyance on  the  ground  that  the  grantee  had 
refused  to  perform  his  part  of  the  contract 
Evidence  examined,  and  held  insufficient  to 
show  a  substantial  nonperformance  of  the  con- 
tract sufflcieot  to  warrant  the  court  in  can- 
celing the  conveyance. 
4.  Same— Pbaud— Evidence— SUFFiciENOT. 

In  a  snit  to  set  aside  a  conveyance  on  tna 
ground  of  fraud,  evidence  examined,  and  keid 
insufficient  to  show  fraud. 
6.  Same. 

In  a  suit  to  set  aside  a  conveyance  exe- 
cuted by  an  aged  couple  In  consideration  of  the 
grantee  supporting  them  for  life  and  paying  to 
them  an  annuity,  it  appeared  that,  after  the 
execution  and  deliveTj|  ot  tbe  conveyance,  the 
grantee  made  application  to  a  third  person  to 
borrow  money  and  on  being  asked  if  be  owned 
any  land  replied  that  he  would  have  some  if 
he  compiled  with  tbe  conditions  of  his  contract 
to  support  the  aged  couple.  Held  that  aa  liis 
conveyance  was  accompanied  by  the  contem- 
poraneous contract  forming  a  part  of  the  trans- 
action and  imposing  on  him  duties  constituting 
an  equitable  burden  on  the  property,  his  an- 
swer was  not  necessarily  inconsistent  with  the 
existence  of  the  deed. 
6.  Saub— Relief  Awabded. 

Where,  in  a  suit  by  a  grantor  to  set  aside 
a  conveyance  executed  in  consideration  of  the 
grantee  therein  snpporting  the  grantor  for  life 
on  the  ground  of  tlie  failure  of  the  grantee  to 
comply  with  the  terms  of  his  contract  for  sup- 
port the  facts  did  not  justify  a  cancellation  of 
the  conveyance,  a  judgment  should  l>e  entered 
against  the  grantee  for  unpaid  installments  of 
the  annuity  stipulated  for  In  the  contract  of 
support  and  adjudging  that  future  perform- 
ance of  the  contract  be  declared  a  lien  on  the 
property. 

Appeal  from  District  0>art  Warren  Coun- 
ty;  J.  D.  Gamble,  Judge. 
The  opinion  states  tiie  case.   Reversed. 

L.  Kinkead,  for  appellants.   Henderson  & 
Henderson,  for  appellee. 

WEAVER,  J.    For  many  years  prior  to  Oc- 
tober, 1002,  tbe  plaintiff  bad  been  tbe  owner 
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of  a  40-acrt  tract  of  land  In  War- 
ren county,  Iowa,  occupied  by  himself  and 
wife  aa  a  bomesteed.  Being  childlesa,  tb^ 
took  into  tbeir  family  tbe  defendant  Jolin  0. 
Wilcox  who  lived  wltb  them  nntll  after  be 
reached  bia  majority  and  married  bis  code- 
fendant  Stella  Wilcox.  After  tbe  marriage 
the  defendants  ccmtlnned  for  a  time  to  live 
with  the  plaintiff ;  but,  tbe  40-acre  tract  not 
appearing  to  afford  enpport  for  two  families, 
tbe  young  people  moved  to  another  neighbor- 
hood  and  set  up  a  home  for  themselves. 
Plaintiff  and  wife  and  the  defendants  contin- 
ued to  maintain  amicable  relations,  frequent- 
ly visiting  each  other.  With  passing  yean 
and  increasing  age  tbe  old  people  found  In- 
creased dlfflcnlty  In  getting  along  and  proper- 
ly caring  for  then^pelves.  During  the  summer 
of  1902  tbe  health  of  plalntUTs  wife  failed, 
and  much  of  tbe  time  she  was  confined  to  her 
bed  and  her  care  devolved  largely  upon  her 
husband,  who  was  unable,  during  some  of  the 
time  at  least,  to  hire  assistance.  More  or  less 
friendly  aid  was  rendered  by  their  neighbors, 
and  quite  frequently  the  defendants,  who 
were  then  living  some  20  miles  distant,  drove 
to  the  old  home  and  gave  to  their  foster  par- 
tsitB  such  help  as  they  could.  For  a  consider- 
able period  Mrs.  Wilcox  attended  to  the 
plalntitTs  family  washing,  taking  the  clothes 
to  her  own  home  for  that  purpose.  On  the  oc- 
casion of  some  of  the  defendant's  visits  at  the 
borne  of  plaintiff  the  parties  discussed  the  ad- 
visability of  some  arrangement  by  which  the 
property  should  be  transferred  or  in  some 
manner  secured  to  tbe  defendants,  in  consid- 
eration of  their  taking  care  of  plaintiff  and 
bis  wife  during  the  remainder  of  their  lives. 
Finally  on  October  7,  1902,  they  called  in  a 
Justice  of  the  peace,  one  Tount,  who,  with  the 
aid  of  a  book  of  forms,  prepared  an  Instru- 
ment In  tbe  following  terms  which  was  signed 
by  the  plaintiff  and  wife: 

"Know  all  men  by  these  presents,  that  we, 
3.  C.  Lewis  and  Nancy  Lewis,  bis  wife,  ate 
held  and  firmly  bound  unto  J.  0.  Wilcox  in 
the  penal  sum  of  three  thousand  ($3,000)  dol- 
lars to  tbe  payment  whereof  well  and  truly  to 
be  made  and  done  we  bind  ourselves  firmly 
by  these  presents  providing  the  second  party 
fulfills  a  certain  contract  or  lease  made  and 
entered  Into  by  said  parties.  Then  said  J.  0. 
Lewis  and  Nancy  Lewis  to  be  bound  In  said 
sum  of  three  thousand  dollars  to  make  a  good 
and  lawful  title  to  northwest  %  of  northeast 
%  Sec.  27,  Twp.  77,  N.,  range  24,  also  S.  W. 
%  a.  south  2  southeast  Sect  22,  Twp.  77,  N., 
range  24.    This  7tb  day  of  October,  1902. 

"J.  0.  Lewis, 
her 

"Nancy  X   Lewis, 
mark 
"Attest: 

"Will  White. 
"Henry  Howery. 
"Signed  this  7th  day  of  October,  1902. 

"B.  J.  Yount,  J.  P. 


Whether  any  other  writing  was  executed  at 
the  same  time  is  a  subject  of  dispute  between 
the  parties.  This  paper  was  not  satisfactory 
to  the  defendants,  who  took  it  to  Mr.  Connol- 
ly, a  lawyer  In  Des  Moines  who  advised  them 
that  anything  less  than  a  conveyance  of  tbe 
the  titie  was  liable  to  be  productive  of  litiga- 
tion after  plalntilTs  death.  At  the  request  of 
defendants  the  lawyer  prepared  a  warranty 
deed  for  tbe  conveyance  Of  the  land  from 
plaintiff  and  wife  to  the  defendants  3.  C.  Wil- 
cox and  wife  stating  the  consideration  there- 
for to  be  "tbe  sum  of  $50  per  year  and  the 
board  of  the  said  J.  C.  Lewis  and  Nancy  Lew- 
is during  tbeir  natural  life  and  give  them 
each  a  respectable  burial."  He  also,  at  the 
same  time,  prepared  a  form  of  contract  which, 
except  the  sentence,  "This  agreement  is  to 
take  effect  from  and  after  the  signing  here- 
of," was  in  the  following  words: 

"This  agreement,  made  and  entered  Into  by 
and  between  3.  C.  Lewis  and  Nancy  Lewis,  ol 
Warren  county,  Iowa,  of  tbe  first  part  and  J. 
C.  Wilcox  of  tbe  said  county  and  state  of 
Iowa,  of  the  second  part,  wltnesseth:  That 
the  said  party  of  tbe  first  part  has  this  day 
sold  unto  the  party  of  tbe  second  part  the 
following  described  real  estate  situated  in  the 
county  of  Warren  and  state  of  Iowa,  to  wit: 
The  northwest  quarter  (%)  of  tbe  northeast 
quarter  OA)  of  section  twenty-seven  (27),  town- 
ship seventy-seven  (77),  north  of  range  twenty- 
four  (24);  also  southwest  one-halt  (V6)  acre 
south  one-half  (%)  southeast  twenty-two  (22), 
township  seventy-seven  (77),  north  of  range 
twenty-four  (24) — all  west  of  the  fifth  P.  M., 
Iowa.  And  said  parties  of  the  first  part  here- 
by agree  to  dispose  of  all  of  their  property  as 
soon  as  they  can  with  the  exception  of  what 
they  will  use  in  a  bedroom ;  one  horse,  bamesa, 
and  buggy,  and  one  cow,  and  to  give  the  said 
parties  of  tbe  second  part  tbe  possession  of  tbe 
premises  on  or  before  the  first  day  of  Novem- 
ber, 1902.  In  consideration  of  which  tbe  said 
party  of  the  second  part  has  agreed  to  furnish 
to  parties  of  the  first  part  fifty  ($50.00)  dollars 
per  year  in  advance  and  to  board  blm  and  bis 
wife  during  their  natural  lives.  To  take  care 
of  them  as  such  boarders  and  to  give  them 
and  each  of  them  a  respectable  burial.  It  is 
hereby  expressly  agreed  and  stipulated  by 
and  between  tbe  parties  hereto  that  If  the 
said  J.  0.  Lewis  and  Nancy  Lewis  should 
have  any  property  or  money  In  their  posses- 
sion or  belonging  to  tbem  that  the  same  is  to 
go  to  the  said  J.  C.  Wilcox  upon  the  death  and 
burial  of  the  said  J.  G.  Lewis  and  Nancy 
Lewis.  This  agreement  is  to  take  effect  from 
and  after  tbe  signing  hereof. 

"Signed  this  20th  day  of  October  A.  D. 
1902. 

"J.  O.  Wilcox.  J.    O.    Lewis. 

"Stella  Wilcox.  Nancy  Lewis." 

These  Instnunents  defendant  submitted  to 
tbe  plaintiff.  As  a  witness  on  the  trial  the 
latter  claims  that  the  visit  to  Connolly  and 
the  procurement  of  the  form  of  deed  and 
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contract  was  bad  by  defendants  without  oon- 
Bultatlon  .with  him  and  that  the  first  be 
knew  that  tbe  paper  drawn  by  Tount  was 
not  satisfactory  was  when  defendants  re- 
turned on  October  11,  1902,  with  tbe  paper 
drawn  by  Connolly.  It  appears,  however, 
a  notary  was  at  once  sent  for  and  plaintiff 
and  wife  signed  and  acknowledged  tbe  deed. 
Plaintiff  raised  an  objection  to  the  contract 
because,  as  he  tbeught,  it  did  not  sufficiently 
specify  when  tbe  defendants  should  assmne 
the  responsibility  of  caring  for  himself  and 
wife  and  he  wished  tbe  agreement  to  go  into 
effect  immediately.  Thereupon  defendants 
left  tbe  deed  In  plaintiff's  possession  until 
they  again  visited  him  on  October  20,  1902. 
Meanwhile  they  bad  procured  Connolly  to 
amend  tbe  contract  by  adding  thereto  tbe 
sentence  above  quoted  and  as  thus  amended 
It  was  executed  In  duplicate  by  all  tbe  par- 
ties. This  being  done  tbe  deed  was  deliv- 
ered, and  very  soon  thereafter  placed  on 
record.  Within  a  few  days  defendants 
moved  into  tbe  bouse  with  plaintiff,  assum- 
ing actual  charge  of  the  home  and  tbe  care 
of  tbe  old  people  In  accordance  wltb  tbe 
apparent  Intent  of  the  contract  Tbe  ill- 
ness of  plaintifTs  wife  continued  until  ber 
death  February  23,  1904.  So  far  as  is  dis- 
closed by  the  testimony  a  reasonable  degree 
of  harmony  prevailed  in  the  relations  of  the 
parties  until  In  April,  1904.  At  that  time 
tbe  defendant  J.  C.  Wilcox,  slapped  his  child 
for  some  alleged  offense  and  plaintiff  being 
present  remonstrated  with  some  show  of  in- 
dignation but  tbe  matter  was  passed  wltb  a 
brief  exchange  of  unpleasant  words.  Later 
the  defendants  undertook  to  prune  the  apple 
trees  in  the  orchard  when  plaintiff  ordered 
bim  to  desist  and  again  a  few  angry  words 
were  passed.  Aside  from  these  two  circum- 
stances, and  plaintiff  does  not  seem  in  his 
testimony  to  rely  on  them  as  matters  of  any 
great  moment,  the  record  shows  no  quarrels 
or  controversies  between  tbe  parties  until 
the  commencement  of  this  suit.  On  the  even- 
ing after  the  occurrence  In  tbe  orchard 
plaintiff  refused  to  take  supper  with  tbe 
family,  and  early  on  the  following  morning 
left  and  went  to  tbe  home  of  a  neighbor. 
He  was  afterward  visited  by  tbe  defendant 
Stella  Wilcox  who  urged  him  to  return  to 
bis  home,  but  he  refused  to  do  so.  About 
this  time  he  Instituted  tbe  present  action  to 
set  aside  the  deed  and  contract  given  to 
tbe  defendants.  As  grounds  for  the  relief 
demanded,  he  alleges  that  the  oral  agreement 
between  the  parties  was  in  substance  and 
effect  that  defendants  should  move  Into 
plaintiff's  home,  take  charge  of  the  prop- 
erty, care  for  and  support  plaintiff  and  his 
wife  during  their  lives,  and  pay  to  them  and 
to  the  survivor  of  them  a  life  annuity  of 
$30;  and  that,  in  consideration  of  such  serv- 
ices, tbe  said  J.  C.  Wilcox  was  to  become 
the  owner  of  tbe  land  In  controversy  upon 
the  death  of  both  plaintiff  and  wife,  but 


tbe  legal  title  was  to  remain  In  plaintiff  as 
long  as  he  should  live.  He  further  alleges 
that  Wilcox  undertook  to  consult  a  lawyer 
and  have  papers  properly  drawn  to  express 
their  agreement,  and.  In  pretended  compliance 
with  such  promise,  afterward  brought  bIm 
the  deed  and  contract  now  in  suit  and  r^re- 
sented  them  to  be  in  accordance  with  their 
said  agreement  and  that  be,  plaintiff,  being 
unaccustomed  to  such  business  and  laboring 
under  great  anxiety  caused  by  bis  wife's  ill- 
ness and  having  full  confidence  In  tbe  de- 
fendant, signed  tbe  deed  and  contract  be- 
lieving tbem  to  be  as  represented  by  de- 
fendant, and  did  not  leam  that  be  had,  in 
fact,  conveyed  away  the  title  to  the  land  until 
about  tbe  time  this  suit  was  begun.  He 
further  alleges  that  defendant  failed  to  pay 
the  annuity,  and  ordered  'him  to  leave  tbe 
place,  and  has  otherwise  violated  the  terms 
of  the  agreement  The  defendants'  answer 
In  denial  alleges  their  performance  of  the 
contract  on  their  part,  and  their  ability  and 
readiness  and  willingness  to  continue  in  its 
performance.  Tbe  trial  court  found  for  the 
plaintiff,  canceling  the  deed  and  contract, 
and  quieting  tbe  title  in  bim  as  against  all 
claims  by  tbe  defendant  The  defendants 
appeal. 

The  case  is  principally  one  of  fact  and  If 
we  could  find  in  the  record  a  fair  showing 
of  evidence  in  support  of  the  claims  set  up 
by  tbe  plaintiff,  we  should  not  hesitate  to 
affirm  the  decree.  Ordinarily  where  a  per- 
son bas  parted  with  his  property  In  considera- 
tion of  an  agreement  for  support  for  life  and 
discord  thereafter  arises  between  the  parties, 
as  it  too  often  does,  courts  are  disposed  to 
give  the  grantor  tbe  benefit  of  all  reasonable 
doubt  and  restore  the  property  if  It  can 
be  done  without  manifest  injustice  to  tbe 
grantee ;'  but  such  contracts  are  entirely  legal 
and  sometimes  work  to  tbe  marked  advan- 
tage of  persons  who  might  otherwise  suffer 
for  want  of  proper  care,  and  they  are  not 
to  be  disregarded  or  overthrown  without 
good  reason  therefor.  So,  too,  in  the  absence 
of  fraud  In  the  procurement  of  tbe  contract 
the  party  who  bas  abandoned  another  home 
or  other  employment  to  assume  such  re- 
sponsibility, not  always  an  easy  one,  and  has 
entered  ui)on,  and  for  a  period  of  years  has 
discharged,  the  obligations  of  bis  contract 
with  reasonable  fidelity  is  not  to  be  denied 
fair  consideration  nor  deprived  of  tbe  bene- 
fit of  his  contract  without  legally  sufficient 
cause.  The  claim  of  plaintiff  that  defend- 
ants have  refused  to  perform,  their  part  of 
the  contract  has  no  adequate  support  in  the 
testimony.  At  the  date  of  tbe  trial  In  the 
district  court  two  Installments  of  the  annuity 
had  been  earned.  The  first  of  these  and  one- 
half  of  tbe  second  had  been  paid  in  full  and 
tbe  remaining  $25  had  been  tendered  and  re- 
fused. After  taking  possession,  and  before 
plaintiff  went  away  from  the  farm,  defend- 
ants bad  built  a  bam  on  the  premises  and 
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eet  oat  an  orchard  of  800  trees.  No  com- 
plaint U  made  that  defendants  were  not 
faithful  and  attentive  in  the  care  of  plaintiff's 
sick  wlfe^  or  failed  to  give  her  decent  and 
respectable  burial.  There  Is  not  a  sugges- 
tion that  they  refused  or  neglected  to  give  to 
the  plaintiff  a  comfortable  home,  suitable  and 
■  sufBcient  food,  or  the  care  and  attention 
which  his  age  and  physical  condition  demand- 
ed. The  two  little  wordy  scraps  to  which 
reference  has  been  made  are  too  trivial  to 
demand  serious  attention.  Plaintiff's  state- 
ment that  one  of  the  defendants  told  him  to 
find  another  boarding  place  is  uncorroborated, 
and,  taking  the  proved  circumstances  as  a 
whole,  we  are  led  to  the  conclusion  that  he  is 
mistaken.  In  short,  so  far  as  the  plaintiff's 
claim  la  fbunded  on  the  alleged  refusal  by 
defendants  to  perform  In  good  faith  their 
part  of  the  contract,  there  Is  an  entire  failure 
«f  proof. 

This  leaves  for  our  consideration  only  the 
further  claim  or  charge  that  the  deed  and 
contract  were  obtained  by  fraud  and  mis- 
representation. In  this  respect  the  case  made 
by  plaintlS  is  but  little  If  any  stronger  than 
upon  the  Issue  already  considered.  It  is  al- 
leged In  the  petition  that  while  plaintiCTs 
wife  united  in  the  execution  of  the  papers, 
she  was  so  reduced  In  body  and  mind  by 
her  illDess  as  to  be  Incapable  of  comprehend- 
ing the  nature  of  the  transaction.  This  is 
not  only  without  substantial  support  In  the 
testimony,  but  the  contrary  is  shown  with 
reasonable  certainty.  So,  too,  with  refer- 
ence to  the  plaintiff's  own  mental  condition. 
He  was  undoubtedly  at  that  time  laboring 
under  considerable  anxiety  over  the  condition 
of  bia  wife  and  his  own  Increasing  helpless- 
ness, but  he  appears  to  have  been  possessed 
of  all  his  faculties  and  capable  of  exercising 
sufficient  Judgment  and  discretion  to  do  such 
business.  He  is  a  man  able  to  read  and 
write.  He  had  the  deed  in  his  possession 
for  a  period  of  nine  days  before  he  finally 
executed  and  delivered  it.  He  had,  at  all 
times,  a  duplicate  of  the  typewritten  contract 
in  his  possession.  After  becoming  acquaint- 
ed with  the  contents  of  the  writing  as  drawn 
by  Connolly,  he  had  but  one  criticism  to  make 
and  that  was  removed  by  an  amendment.  A 
warranty  deed  is  an  Instrument  so  common 
and  so  familiar  to  the  average  man.  It  is  in- 
conceivable that  plaintiff  could  have  been 
deceived  into  the  Idea  that  It  had  no  effect 
to  convey  title.  As  a  witness,  plaintiff  says 
that  be  rested  upon  the  theory  that  the  writ- 
ing made  by  Tount  constituted  the  contract 
between  them,  and  that  defendants  wait  to 
Connolly  and  procured  the  other  paiters  to 
be  made  without  consulting  him,  and,  in  ef- 
fect, that  the  demand  for  the  execution  of 
these  papers  was  sprung  upon  him  so  sudden- 
ly that  he  was  led  to  sign  them  without  due 
-understanding.  Upon  this  point  not  only  la 
the  weight  of  the  testimony  against  him,  but 
his  story  is  inconsistent  with  his  own  peti- 


tion. He  there  alleges  that,  as  he  could  not 
leave  his  sick  wife  for  the  purpose  of  pro- 
curing the  papers,  it  was  agreed  and  under- 
stood that  Wilcox  would  procure  them  to  be 
pr(q)erly  drawn;  and  that  when  the  latter 
brought  home  the  deed  and  contract  he  sub- 
mitted them  to  plaintiff  as  containing  the 
terms  of  their  agreement.  Except  the  al- 
leged representation  that  the  papers  did  not 
have  the  effect  to  pass  the  title  during  plain- 
tiff's life,  there  Is  no  showing  of  any  false 
or  fraudulent  statement  on  defendant's  part; 
and  the  circumstances  under  which  the  de- 
livery was  made,  and  to  which  we  have  al- 
ready referred,  sufficiently  sustain  the  de- 
fendants' denial  on  this  score.  Moreover  the 
theory  of  the  defendants,  that  a  conveyance 
was,  In  fact.  Intended  and  agreed  upon.  Is 
further  strongly  corroborated  by  the  testi- 
mony of  the  family  physician  that,  dnring  the 
year  1902,  while  attending  Mrs.  Lewis,  their 
dealings  with  the  defendants  were  the  sub- 
ject of  frequent  conversation  between  plain- 
tiffs and  himself,  and  the  old  people  told  him 
they  had  given  their  property  to  Wilcox  and 
the  latter  was  to  care  for  and  support  them 
through  life.  Other  circumstances,  which  we 
cannot  stop  to  detail,  tend  in  the  same  di- 
rection. Reliance  Is  placed  by  counsel  for 
appellee  on  the  admitted  fact  that,  after  this 
deed  had  been  delivered,  Wilcox,  accompanied 
by  plaintiff,  made  application  to  a  third  per- 
son to  borrow  some  money,  and  on  being 
asked  Jf  be  owned  any  land  replied  that  he 
would  have  some  if  he  complied  with  the 
conditions  of  his  contract.  This  answer  is 
not  necessarily  inconsistent  with  the  exist- 
ence of  the  deed  True  he  held  the  legal  title, 
but  the  deed  was  accompanied  by  a  cotempo- 
raneous  contract  forming  a  part  of  the  same 
transaction  and  Imposing  upon  him  certain 
duties  which  constituted  an  equitable  burden 
or  charge  upon  the  property,  and  to  that  ex- 
tent, at  least,  he  was  not  in  position  to  as- 
sert an  unqualified  ownership.  We  have  said 
enough  to  Indicate  our  conclusion  that,  upon 
the  vital  fact  propositions  In  the  case,  the 
finding  of  the  district  court  cannot  be  sus- 
tained. 

The  decree  appealed  from  wUI  therefore  be 
reversed,  and  cause  remanded  for  a  decree  in 
harmony  with  this  opinion.  In  so  doing  we 
suggest  to  the  trial  court  that  It  will  tend 
to  the  preservation  of  peace  If,  while  the 
parties  and  the  subject-matter  are  before 
the  court.  Judgment  shall  be  entered  against 
the  defendants  for  the  unpaid  Installments 
of  annuity  without  Interests  or  costs,  and  the 
future  performance  of  defendants'  contract 
according  to  its  terms  be  expressly  declared 
to  be  a  lien  or  charge  upon  the  property; 
and  to  that  end,  if  the  appellee  shall  ask 
leave  to  amend  bis  petition  demanding  such 
relief,  we  recommend  that  he  be  allowed 
to  do  sa 

Eeversed. 
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AMBBOZ  r.  CKDAR  RAPIDS  EliBOTRIO 

LIGHT  ft  POWER  CO. 

(Supreme  Court  of  Iowa.    July  12,  1906.) 

1.  NCQLIGBNCB— DANOEBOUS     PBKiaSXS— PKB- 
BONAL  iRJUBIia— TUSPASSEBS. 

Defendant  owned  a  power  honse  on  the 
bank  of  an  arm  of  a  ahallow  lake,  the  shore  of 
which  defendant  had  filled  in  bv  the  deposit  of 
cinders  from  its  boiler  room.  Defendant  main- 
tained a  blow-off  pipe,  which  extended  under 
an  alley  and  under  the  cinders,  with  an  opening 
at  the  water's  edge,  and  plaintiff,  a  boy  of  12 
yean,  with  a  company  of  other  boys,  while 
fishing  in  the  lake,  was  struck  and  injured  by 
a  blast  of  steam  emitted  by  tucb  blow-off  pipe. 
There  was  no  evidence  that  defendant  had 
title  to  the  soil  at  the  place  of  the  accident, 
and  defendant  had  knowledge  that  men  and 
boys  had  been  In  the  habit  for  many  Tears  of 
fishing  in  the  lake,  and  had  passed  along  the 
shore  to  such  an  extent  as  to  wear  tracks  in 
the  cinders.  Held,  that  such  evidence  was  in- 
sulBcient  to  raise  the  issne  as  to  whether  plain- 
tiff waa  a  trespasser  at  the  time  he  was  in- 
jured. 

[Eld.  Note. — ^For  cases  in  point,  aee  yoL  87, 
Cent.  Dig.  Negligence,  ||  62,  53.] 

2.  Samx— iRBTBnCnONB. 

An  instruction,  given  at  defendant's  r«- 
quest.  that  it  was  entitled  to  nse  the  premises 
and  to  drive  trespassers  therefrom,  did  not  con- 
stitute an  announcement  as  the  law  of  Qie  case 
that  plaintiff  was  a  trespasser  In  fishing  along 
the  spore  of  the  lake. 

3.  Saub— DUTT  TO  Tbbspassebs. 

Where  defendant  maintained  a  blow-off 
pipe  near  a  lake  as  a  part  of  its  power  house 
appliances,  It  was  charged,  even  as  to  trespas- 
sers, with  the  duty  not  to  wantonly  disregard 
their  safety,  if  it  had  reason  to  believe  that  they 
would  be  placed  in  danger  by  its  action  in  blow- 
ing hot  water  and  steam  from  such  pipe. 

[Ed.  Note. — For  cases  in  point,  sea  vol.  87, 
Cent   Dig.   Negligence,    H   i&-17.] 

i.  Sakb— Wantonrxsb. 

Where  plaintiff  was  Injured  by  the  blow 
ing  off  of  steam  and  hot  water  from  defendant's 
blow-off  pipe  connected  with  its  boilers,  it 
was  not  necessary,  in  order  to  sustain  an  alle- 
gation that  the  injury  waa  wantonly  committed, 
that  defendant  should  have  known  of  plaintiff's 
presence  in  a  dangerous  position  opposite  the 
pipe;  but  It  was  sufficient  that  defendant  be 
found  to  hare  had  knowledge  that  persons  were 
likely  to  be  in  a  position  to  be  injured,  if  the 
steam  waa  thus  discharged  without  warning. 

[Bd.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  |  13.] 

5.  Same— CONTMBUTOBT  Niolioercb. 

Plaintiff  was  injured  by  steam  emitted 
from  the  blow-off  pipe,  connected  with  defend- 
ant's boilers  and  located  on  the  bank  of  a  small 
lake.  The  pipe  was  used  not  oftener  than  twice 
a  day,  and  plaintiff  had  never  previously  been 
in  that  locality.  He  was  not  warned  as  to  the 
nse  to  which  the  pipe  might  be  put,  or  that  the 
place  in  front  of  the  opening  was  dangerous. 
Held,  that  the  mere  fact  that  he  knew  or  might 
be  reasonably  expected  to  know  of  the  existence 
of  the  pipe  by  its  protrusion  from  the  bank 
p/ould  not  charge  him  with  knowledge  that  It 
might  be  used  in  such  a  way  as  to  imperil  his 
safety,  and  that  he  was  therefore  not  guilty  of 
contributory  negligence  as  a  matter  of  law. 

[EM.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Negligence,  SS  86-89.] 

Appeni    from    Superior    Court   of    Cedar 
Rapids;  James  H.  Rothrock,  Judge. 
Action  to  recover  damages  tor  personal  In- 


juries. Verdict  for  plalntllt,  and  from  Judg- 
ment thereon  the  defendant  appeals.  Af- 
firmed. 

S.  K.  Tracy,  W.  E.  Steele,  and  Joba  A. 
Reed,  for  appellant  Rlckel,  Crocker  A  Tonr- 
tellot  and  Joseph  Mekota,  for  appellee. 

McCIiAIN,  C.  J.  Defendant's  power  bouse 
Is  located  In  a  portion  of  the  city  of  Cedar 
Rapids  devoted  almost  exclusively  to  rail- 
road and  manufacturing  purposes.  At  the 
rear  of  the  plant  and  across  the  alley  from 
It  is  an  arm  of  a  small,  shallow  lake,  the 
shore  of  which  has  been  filled  out  l^  defend- 
ant by  the  deposit  of  cinders  taken  from  its 
boiler  room.  Men  and  boys  have  been  In  the 
habit  for  many  years  of  fishing  along  the 
bank  of  this  arm  of  the  lake,  and  workmen 
and  others  have  been  accustomed  to  pass  and 
repass  along  the  shore  to  such  extent  as  to 
wear  tracks  in  the  cinders.  The  blow-off 
pipe  from  defendant's  boilers  is  extended  un- 
der the  alley  and  under  the  cinders  forming 
the  lake  bank  at  this  place,  and  has  its  open- 
ing near  the  water's  edge.  Plaintiff,  a  boy 
of  12  years  of  age,  with  a  company  of  the 
same  age,  while  engaged  In  fishing,  was  strtick 
In  the  back  by  a  blast  of  steam  from  this 
blow-off  pipe  and  was  severely  injured,  and 
this  suit  Is  to  recover  damages  for  sudi  In- 
Jury. 

The  principal  complaint  on  the  part  of  ap- 
pellant Is  that  the  court  failed  to  instruct 
the  jury  with  reference  to  an  Issue  as  to 
whether  plaintiff  was  a  trespasser.  We 
find  no  Cfvidence  In  the  record  which  would 
have  justified  the  Jury  In  holding  plaintiff 
to  be  a  trespasser  on  defendant's  premises 
at  the  place  where  be  was  injured.  It  does 
not  appear  that  defendant  had  title  to  the 
■oil  at  the  place  of  the  accident,  and  the 
mere  fact  that  it  had  built  out  the  shore  of 
the  lake  at  this  point  by  depositing  cinders, 
and  was  making  use  of  the  land  thus  built 
out  between  the  alley  and  the  lake  would  not 
as  It  seems  to  us,  render  it  unlawful  for 
persons  to  go  along  the  Shore  of  the  lake  for 
purposes  not  Involving  any  Interference  with 
such  nse  of  the  made  land  by  defendant  as 
it  was  making  in  connection  with  its  plant 
The  Instruction  of  the  court,  given  at  the 
request  of  defendant,  that  defendant  had  the 
right  to  use  and  occupy  the  premises  and  to 
drive  trespassers  therefrom  does  not  amount, 
as  we  think,  to  the  announcement  by  the 
court  as  the  law  of  the  caae  of  the  conclusion 
that  plaintiff  was  a  trespasser  In  fishing  along 
the  shore  of  the  lake.  However  this  may  be, 
the  court  submitted  the  case  to  the  jury  on 
the  theory  that  if  defendant,  through  its 
agents  and  employte,  knew  tiiat  men  and 
boys  were  frequently,  during  the  fishing  sea- 
son, engaged  in  fishing  at  the  rear  of  the 
works  and  In  the  vicinity  of  the  place  where 
the  blow-off  pipe  of  defendant  discharged,  and 
knew  that  such  persons  were  likely  to  be  in 
the  vicinity  of  the  end  of  the  pipe  at  any 
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time  during  the  day,  and,  notwithstanding 
anch  knowledge,  without  warning  violently 
blew  off  the  Bteam  from  its  boilers  throngh 
such  pipe  thereby  Injuring  the  plaintiff,  and 
that  thla  act  of  blowing  off  steam  without 
warning  was  in  wanton  disregard  of  the  safe- 
ty of  persona  whom  the  defendant  had  rea- 
son to  believe  might  be  In  the  vicinity  of  the 
end  of  said  piiM  and  be  Injured  by  reason 
of  such  discharge  of  steam,  then  they  were  to 
determine  whether  or  not  the  defendant  was 
negligent  In  causing  the  discharge  of  steam 
which  injured  the  plaintiff  without  giving  him 
warning.  No  objection  is  made  to  this  In- 
Btmctlon,  and  we  think  that  it  eliminates 
many  questions  as  to  whether  or  not  plaintiff 
was  technically  a  trespasser,  for  even  as  to 
trespassers  the  defendant  was  charged  with 
the  duty  of  not  wantonly  disregarding  their 
safety  if  it  bad  reason  to  believe  that  they 
would  be  placed  in  danger  by  any  action  on 
Its  part  Klnchlow  v.  Midland  Elevator  Go. 
(Kan.)  46  Pac.  703;  1  Thompson,  Negligence 
(2d  Ed.)  1 1030.  Even  as  to  persons  technical- 
ly trespassers,  a  landowner  Is  liable  for  per- 
mitting dangers  to  exist  unguarded  whei« 
persons  are  In  the  habit  of  coming  if  he  knows 
that  they  are  liable  to  be  Injured  thereby. 
Penso  v.  Mc(Dormlch,  126  Ind.  116,  26  N.  E. 
166,  9  r..  R.  A.  313,  21  Am.  St  Rep.  211 ;  City 
of  Pekln  T.  McMahon,  164  111.  141,  89  N.  E. 
4S1.  27  L.  R.  A.  206,  46  Am.  St  Rep.  114; 
Braasom'8  Adm'r  T.  liabrot  81  Ey.  638,  60 
Am.  Rep.  198.  In  such  cases  It  has  been  said 
by  this  court  that  the  negligence  must  be 
wanton  or  most  evince  Indifference  to  the 
safety  of  others.  Gwynn  v.  DuflSeld,  66  Iowa, 
708,  24  N.  W.  623,  55  Am.  Rep.  286.  But  to 
constitnte  the  wantonness  or  indifference 
which  will  render  the  act  causing  the  injury 
negligent  as  td  such  persons  It  Is  not  neces- 
sary ttuit  there  be  a  design  or  Intention  to  do 
injury.  Jacksonville  S.  B.  R.  Co.  v.  South- 
worth,  185  111.  260,  25  N.  B.  1003;  Redlng- 
ton  V.  Pacific  Postal  Tel.  &  C  Co.,  107  Cal. 
817.  40  Pac.  432,  48  Am.  St  Rep.  132. 

The  court  Instructed  the  Jury  that  It  was 
the  wanton  disregard  of  the  safety  of  persons 
whom  the  defendant  had  reason  to  believe 
might  be  in  the  vidnlty  of  the  end  of  Its 
blow-off  pipe  that  would  constitute  negligence. 
To  constitute  wantonness  or  Indifference  to 
the  safety  of  persons  who  might  reasonably 
be  expected  to  be  In  a  position  where  they 
would  be  injured  by  the  sudden  discharge 
of  steam  from  the  blow-off  pipe,  it  was  not 
necessary  that  defendant  should  have  known 
of  the  presence  of  the  particular  person  in- 
jured, but  it  was  sufficient  if  it  had  knowl- 
edge that  persons  were  likely  to  be  in  a  posi- 
tion to  be  injured  If  the  steam  was  thus  dis- 
charged without  warning.  The  case  was  pro- 
Iierly  submitted  to  the  Jury  with  reference  to 
defendant's  liability. 

Plaintiff's  contributory  negligence  was  also 
left  to  the  Jury  by  a  proper  Instruction.  The 
uiere  fact  that  he  knew  or  might  reasonably 
be  expected  to  know  of  the  existence  of  the 


pipe  by  Its  projection  from  the  bank  would 
not  charge  him  with  knowledge  that  It  might 
be  used  In  such  a  way  as  to  Imperil  his  safe- 
ty. The  blow-off  pipe  was  used  not  oftener 
than  twice  eadi  day,  and  plaintiff  had  never  be- 
fore been  in  this  locality.  He  was  not  warn- 
ed in  any  way  as  to  the  use  to  which  the  pipe 
might  be  put  or  that  the  place  In  front  of 
the  pipe  was  a  dangerous  place. 

What  we  have  said  substantially  disposes 
of  all  the  errors  assigned  as  to  the  admis- 
sion or  exclusion  of  testimony  and  as  to  the 
refusal  of  Instructions  asked. 

Finding  no  error  In  the  record,  the  Judg- 
ment IB  affirmed. 


RASMUSSEN  v.  HAOLER. 

(Supreme  Court  of  North  Dakota.    June  20, 
1906.) 

1.  JcDoioiiir— OoiriKssioR— Wabbakt  or  At- 

TOBNBT. 

A  warrant  of  attorney  to  confess  judgment 
without  process  most  be  aear  and  explicit,  and 
must  be  strictly  pursued. 

[Ed.  Note.— For  cases  in  point  •••  vol.  80, 
Cent  Dig.  Judgment  SI  62,  66.] 

2.  SAIO— GOHBTBDCnON. 

A  warrant  of  attorney  to  confess  Judgment 
In  favor  of  a  particular  person,  who  is  desig- 
nated therein^  gives  no  authority  to  confess 
Judgment  in  favor  of  another  person,  and  a 
Judgment  so  rendered  is  without  authori^  and 
Jurisdiction,  and  la  void. 

[Ed.  Note.— For  cases  in  pohit  •••  vol.  80, 
Cent  Dig.  Judgment,  <  67.f 

8.  QunrriRQ  Titlb— Bvidehob. 

It  is  held,  in  an  action  to  determine  adverse 
claims,  that  the  trial  court  did  not  err  in  qui- 
eting plaintiff's  title  against  the  defendant,  who 
purchased  the  premises  at  an  execution  sale  on 
an  alleged  judgment  by  confesaion  which  was 
entered  In  favor  of  a  person  not  within  the 
terms  of  the  confession. 
(SyUabos  by  the  Court) 

Appeal  from  District  Court  Wells  County; 
B.  T.  Burke,  Judge. 

Action  by  Fredrik  Rasmussen  against 
W.  C.  Hagler.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Scott  Rex,  for  appellant  S.  B.  Bltoworth, 
for  respondent 

YOUNG,  J.  This  is  an  action  to  determine 
adverse  claims  to  certain  real  estate  situated 
In  Wells  county,  of  which  the  plaintiff  al- 
leges he  Is  the  owner.  The  land  In  contro- 
versy was  owned  by  one  John  Fif  er  on  April 
20,  1901,  and  he  Is  the  common  source  of  the 
title  and  interest  claimed  by  the  parties  to 
this  action.  The  plaintiff  holds  under  a  war- 
ranty deed  executed  on  October  26,  1901,  by 
Plfer  and  wife,  and  recorded  on  the  29th  of 
that  month.  The  defendant's  claim  rests  up- 
on a  purchase  of  the  premises  on  April  a. 
1004,  at  an  execution  sale  under  an  alleged 
Judgment  in  his  favor  and  against  John  Fifer 
and  wife,  plaintiff's  grantors.  The  Judgment 
against  the  Pifers  was  for  $005.49,  and  was 
entered  in  McHenry  county  on  July  28,  1900, 
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upon  their  written  confeseton  dated  Sep- 
tember  30,  1890.  On  Angust  8, 1900,  a  trans- 
cript of  the  alleged  Judgment  was  filed  in 
Wells  county,  where  the  land  In  question  la 
situated.  On  February  20,  1901,  an  execu- 
tion was  Issued  from  McHenry  county,  di- 
rected to  the  sheriff  of  Wells  county,  pursuant 
to  which  a  levy  was  made  and  the  premises 
were  sold  to  the  defendant  as  above  stated.^ 
At  the  trial,  counsel  for  plaintiff  objected 
to  the  admission  In  evidence  of  all  proof  of 
the  confession  of  Judgment  and  Judgment 
and  all  papers  connected  therewith,  and  to 
all  subsequent  proceedings,  upon  the  ground 
that  it  appeared  from  the  Judgment  roll  that 
the  court  was  without  authority  to  enter 
Judgment,  and  that  it  was  entered  without 
Jurisdiction  and  is  void  upon  its  face.  The 
case  was  tried  under  section  6630,  Rev.  Codes 
1890  (section  7229,  Rev.  Codes  190B),  and  pur- 
suant to  the  provisions  of  that  section  all 
evidence  offered  was  received.  The  trial 
court  found  that  the  Judgment  was  void, 
that  defendant  acquired  no  interest  in  the 
premises  under  his  alleged  purchase  at  the 
execution  sale,  and  quieted  title  in  the  plain- 
tiff. The  defendant  has  appealed  from  the 
Judgment  and  demands  a  review  of  the  en- 
tire case  in  this  court 

The  propriety  of  the  Judgnient  in  this 
action  depends  upon  the  correctness  of  the 
conclusions  of  the  trial  court  in  reference  to 
the  defendant's  Judgment  against  the  Pifers. 
His  counsel  contends  that  it  Is  valid,  or  at 
least  that  It  was  rendered  with  Jurisdiction, 
and  is  merely  irregular,  and  is  therefore  not 
subject  to  collateral  attack.  Counsel  for 
plaintiff  contends,  on  the  other  hand,  that 
it  is  void  for  Jurisdictional  reasons.  The 
solution  of  this  question  requires  a  reference 
to  the  statutory  requirements  relating  to 
Judgments  by  confession,  and  to  the  state- 
ment or  confession  upon  which  the  Judgment 
in  question  was  entered.  Section  G130,  Rev. 
Codes  1899,  authorises  the  entry  of  a  Judg- 
ment by  confession,  for  money  due  or  to  be- 
come due,  in  the  manner  provided  in  sections 
6131  and  6132.  Section  6131  provides  that 
"a  statement  in  writing  must  be  made, 
signed  by  the  defendant  and  verified  by  his 
oath,  to  the  following  effect:  (1)  It  must 
state  the  amount  for  which  Judgment  may 
be  entered,  and  authorize  the  entry  of  Judg- 
ment therefor.  (2)  •  •  ♦  (3)  •  •  •" 
Section  6132:  "  •  •  •  The  statement  must 
be  presented  to  the  district  court  or  a  Judge 
thereof,  and  if  the  same  Is  found  suflScIent 
the  court  or  Judge  shall  malce  an  order  that 
Judgment  be  entered  by  the  clerk,  whereupon 
the  statement  and  order  may  be  filed  in  the 
ofiSce  of  the  clerk  who  shall  enter  in  the 
Judgment  book  a  Judgment  for  the  amount 
confessed,  with  costs.  The  statement  and 
affidavit  with  the  Judgement  shall  thenceforth 
become  the  Judgment  roll.  Execution  may 
be  Issued  and  enforced  in  the  same  manner 
as  upon  Judgments  in  other  cases  In  such 


courts. It  wHl  be  noted  that  the 

Judgment  roll  consists  of  the  statement  and 
afiSdavlt  and  Judgment  The  statement  and 
aflSdavit  which  Is  a  part  of  the  Judgment 
roll  in  the  case,  Is  as  follows: 

"State  of   North   Dakota,   County   of    Mc- 
Henry — ss.: 

"Know  ye  that  John  Plfer,  of  McHenry 
county,  in  the  state  of  No.  Dakota,  being  in- 
debted to  the  Bank  of  Minot  (a  coiporat-on 
under  laws  of  Dakota)  in  the  sum  of  five 
hundred  ninety-eight  and  ••/i«o  dollars,  for 
an  actual  loan  of  money,  for  which  afore- 
said note  was  given  to  said  Bank  of  MInot 
to  be  paid  at  the  time  and  times  specified 
aforesaid,  I,  John  Pifer,  do  hereby  waive 
the  issuing  and  service  of  summons  and  here- 
by confess  a  Judgment  against  me,  Joho 
Plfer,  •  •  •  as  defendant  in  favor  of  the 
Bank  of  MInot  of  Minot  Dakota,  as  plain- 
tiff, for  the  sum  of  five  hundred  ninety-eight 
and  **/ioo  dollars  aforesaid,  and  do  hereby 
authorize  the  clerk  of  the  district  court  in 
and  for  the  county  of  McHenry  and  state  of 
No.  Dakota  to  enter  up  Judgment  in  due  and 
legal  form  against  me,  *  •  *  John  Pifer, 
*  *  *  for  the  aforesaid  amount  with  all 
costs  incident  and  pertaining  to  tills  confes- 
sion of  Judgment  Including  one  hundred  dol- 
lars as  attorney's  fees,  in  accordance  with 
€b».  terms  of  said  mortgage,  and  Interest 
from  date  at  twelve  per  cent  per  annum; 
and  I,  the  said  John  Pifer,  *  *  *  do  sol- 
emnly swear  that  the  above  statement  Is 
true  and  correct  in  every  essential  particular, 
and  that  the  above  stated  and  aforesaid 
amount  is  now  or  to  be  Justly  due  said 
plaintiff  for  the  cause  aforesaid. 

"Catherine  Pif& 
"John  Plfer, 

"Sworn,  subscribed  to,  and  acknowledged 
before  me  this  30th  day  of  September,  A.  D. 
1890.  James  M.  Pendroy,  Notary  Public. 
[Notary's  Seal.]" 

Certain  other  papers  were  Introduced. 
One  of  them  Is  an  agreement  signed  by  Plfer 
and  wife,  in  which  they  acknowledge  having 
executed  a  note  to  the  Bank  of  Minot  for 
$598.S0,  describing  it  and  secured  by  a  mort- 
gage, and  bind  themselves  to  certain  collater- 
al agreements  in  reference  to  the  payment 
of  interest  taxes,  and  attorney's  fees.  This 
document  precedes  and  is  apparently  attach- 
ed to  the  "statement  and  afl3davlt"  above 
quoted.  Another  paper  Is  an  affidavit  of  W. 
0.  Hagler,  dated  July  25,  1900,  in  which  be 
swears  "that  -  he  is  the  owner  and  holder 
of  a  certain  confession  of  Judgment  made  by 
John  Pifer  and  Catherine  Pifer,  on  the  30th 
day  of  September,  A.  D.  1890,  to  the  Bank 
of  Minot:  *  *  *  tiiat  there  Is  due  and 
unpaid  upon  the  notes  •  •  •  described 
in  the  said  confessions  of  Judgment  the  sum 
of  $905.49;  •  •  *  that  the  annexed  con- 
fession of  Judgment  and  notes  were  duly 
sold  and  assigned  to  the  affiant  who  still 
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holds  the  same.  *  •  * »  The  order  for 
judgment  and  alleged  judgment  is  as  follows : 
"Tbe  annexed  statement  and  confession  of 
judgment,  together  with  tbe  foregoing  affida- 
Tlt  and  notes,  taaTlng  been  presented  to  me, 
and  the  said  statement  and  confession  of 
judgment  having  been  found  snfficlent  and 
saU8factot7:  Now,  therefore,  It  Is  hereby 
ordered  that  said  judgment  be  filed,  entered, 
and  docketed  by  the  clerk  of  the  district 
court  of  tbe  county  of  McHenry,  state  of 
Nortb  Dakota,  for  the  sum  of  nine  hundred 
and  Ave  and  ^■/too  dollars,  the  amount 
shown  to  l>e  due  at  the  date  hereof,  for 
which  judgment  is  hereby  rendered,  together 
with  clerk's  fees  for  the  entry  thereof,  and 
that  said  judgment  be  docketed  in  favor  of 
W.  C.  Hagler,  to  whom  the  same  has  tieen 
duly  assigned.  Dated  July  27th,  1900. 
•  ♦  • "  The  defendant  also  offered  the 
docket  entries  from  tbe  clerk  of  the  court's 
oflBce,  In  both  McHenry  and  Wells  counties. 
Counsel  for  plaintiff  contends  that  tbe  al- 
leged judgment  is  a  nullity  for  tbe  follow- 
ing reasons:  (1)  That  the  confession  of 
judgment  In  favor  of  tbe  Bank  of  Minot  and 
above  set  out  did  not  give  jurisdiction  or 
authority  to  enter  judgment  in  favor  of 
W.  0.  Hagler;  (2)  that  "the  statement  and 
affidavit"  was  insufficient  under  tbe  statute; 
and  (3)  there  was  no  entry  of  a  judgment, 
and  that  the  entry  of  the  above  order  does 
not  constitute  a  final  judgment  Tbe  first 
of  the  above  contentions  is  the  only  one  we 
need  consider.  It  will  be  seen  by  referring 
to  Plfer's  written  statement  and  affidavit  that 
he  confessed  judgment  "in  favor  of  tbe  Bank 
of  MInot"  and  authorized  the  entry  of  judg- 
ment In  favor  of  the  Bank  of  MInot  for  tbe 
amount  due  upon  tbe  note  therein  referred  to. 
Conceding  tbe  sufiSdency  of  the  statement 
In  other  respects,  this  gave  the  Bank  of 
Minot  authority  to  have  judgment  entered  In 
Iti  favor  for  tbe  amount  stated  in  the  con- 
fession. But  toe  question  Is,  did  It  give  au- 
thority for  the  entry  of  judgment  In  favor  of 
Hagler?  We  are  agreed  that  It  did  not.  It 
Ig  well  settled  that  the  authority  to  confess 
judgment  without  process  must  be  clear  and 
explicit,  and  must  be  strictly  pursued.  Un- 
der this  rule  it  has  been  beld  that  a  warrant 
of  attorney  given  by  two  persons  and  author- 
izing the  entry  of  judgment  against  them  will 
not  authorize  the  confession  and  entry  of  judg- 
ment against  one  of  tbem  alone.  Hunt  v.  Exec., 
8  N.  J.  Law,  33fl:  14  Am.  Dec.  427;  The  M. 
&  M.  Bank  v.  St.  John,  5  Hill  (N.  Y.)  497. 
Tbe  judgment  must  be  against  tbe  two  joint- 
ly. The  renson  for  this  Is  that  such  only 
was  the  judgment  authorized  by  the  persons 
creating  the  power.  For  the  same  reason  It 
has  been  beld  that  a  warrant  of  attorney 
by  the  maker  of  a  promissory  note  which 
authorizes  tbe  confession  of  a  judgment  In 


favor  of  the  payee,  does  not  authorize  tbe 
entry  of  judgment  in  favor  of  one  to  whom 
the  note  has  been  transferred.  Osbom  v. 
Hawley,  19  Ohio,  130;  Spence  v.  Emerine, 
46  Ohio  St.  433,  21  K  B.  866,  15  Am.  St  Rep. 
634;  Patterson  v.  Pyle  (Pa.)  17  Atl.  6;  Nat 
Exch.  Bank  v.  Wiley  (Neb.)  92  N.  W.  582. 
Tbe  statement  of  facts  In  Cross  v.  Moffat 
11  Colo.  210,  17  Pac.  771,  cited  by  counsel 
for  appellant  is  so  meager  that  we  are  un- 
able to  determine  to  wbat  extent,  if  at  all, 
that  case  is  an  authority  for  a  contrary  rule. 

Cases  will  be  found  where  judgments  by 
confession  in  favor  of  persons  other  than  the 
payee  have  been  sustained.  In  such  cases 
it  will  be  found  that  the  warrant  of  attor- 
ney authorized  tbe  confession  in  favor  of 
"the  holder  of  tbe  note"  as  in  Richards  v. 
Barlow,  140  Mass.  218,  6  N.  B.  68,  or  "their 
assigns"  as  in  Holmes  v.  Bemis,  124  III.  453, 
17  N.  B.  42,  but  see  Marsden  v.  Soper,  11 
Ohio  St  603.  The  reason  for  sustaining  such 
judgments  is  that  they  are  within  tbe  terms 
of  tbe  power.  In  the  case  at  bar  no  such  gen- 
eral authority  was  given.  The  makers  of 
the  note  delegated  tbe  power  to  cause  a 
judgment  to  be  entered  In  favor  of  tbe  Bank 
of  Minot  We  cannot  bold  that  it  authorized 
the  entry  of  judgment  In  favor  of  another 
without  reading  into  the  written  statement 
and  affidavit  provisions  which  the  party  mak- 
ing It  withheld.  This  we  cannot  do.  The 
confession  confers  no  further  authority  than 
is  given  In  express  language,  and  that  Is  to 
confess  judgment  in  favor  of  tbe  Bank  of 
MInot  It  furnished  no  authority  whatever 
for  tbe  entry  of  a  judgment  in  favor  of  the 
defendant  Hagler.  It  was  not  a  mere  Irreg- 
ularity or  error  of  law  to  enter  judgment  in 
favor  of  Hagler.  The  only  authority  given 
was  to  enter  judgment  In  favor  of  the  Bank 
of  MInot  This  want  of  authority  appears 
affirmatively  upon  tbe  judgment  roil.  The 
statement  and  affidavit  upon  which  the  Judg- 
ment rests  is  a  part  of  the  judgment  roll  and 
shows  that  the  judgment  was  entered  with- 
out authority  and  without  jurisdiction.  Th» 
presumption  of  jurisdiction,  which  arose 
from  the  recitals  in  the  judgment  Is  over- 
come by  the  statement  and  affidavit  Adams 
V.  Cowles,  95  Mo.  501,  8  S.  W.  711,  6  Am.  St 
Rep.  74.  The  want  of  jurisdiction  thus  ap- 
pearing upon  the  judgment  roll,  tbe  judg- 
ment was  open  to  collateral  attack.  It  fol- 
lows from  the  views  already  expressed  that 
the  trial  court  did  not  err  In  holding  the 
Judgment  void,  and  In  quieting  the  plaintiff's 
title  as  against  the  defendant's  purchase  at 
tbe  execution  sale. 

Judgment  affirmed.    All  concur. 

MORGAN,  C.  J.,  being  disqualified  to  sit 
In  this  case,  C.  J.  PISK,  judge  of  the  First 
judicial  district,  sat  in  his  place. 
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SILANDEB  ▼.  OBONNA. 

(Supreme  Court  «f  North  Dakota.     Jane  21, 
190a) 

1.  CONTBAOTS— C3ONSIDEBATI0N— GoiCPBOHISa. 

Before  a  compromise  between  parties  to 
a  contract  becomes  a  sufficient  consideration 
for  a  promise,  there  must  be  a  dispute  betweea 
the  parties  as  to  some  question. 

[Ed.  Note.— For  cases  In  point,  see  Tol.  11, 
Cent.  Dig.  Contracts,  f§  328^0.] 

2.  CORTBACTS— VaxIOITT. 

A  promise  to  pay  money  under  a  void  con- 
tract is  not  enforceable. 

[Ed.  Note.— For  cases  in  imlnt,  aee  vol.  11, 
Cent.  Dig.  Contracts,  (  325.] 

3.  Homestead — Void    Contbaot    of    Sals — 
Bbeaoh. 

A  contract  by  a  husband  for  the  sale  of 
the  homestead  of  himself  and  wife  is  void,  and 
an  action  against  him  for  damages  for  its 
breach  cannot  be  maintained. 

[Ed.  Note.— For  cases  in  point,  see  voL  26, 
Cent.  Dig.  Homestead,  H  191-200.] 

4.  CoNTBAcrrs—VAiiDiTY— Mistake  o»  Law. 

A  contract  in  form  entered  into  by  parties 
under  a  mutual  mistake  of  law  ia  not  enforce- 
able. 

[Ed.  Note.— For  cases  in  point,  see  vol.  11. 
Cent.  Dig.  Contracts,  §f  418,  419.] 

5.  Same— CONBIDEBATION— EVIDKNCB. 

A  finding  of  the  trial  court  examined,  and 
held  not  to  snow  a  dispute  arising  between  the 
parties  as  to  their  rights  under  a  contract 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Nelson  Coini* 
ty;  C.  J.  Flsk,  Judge. 

Action  by  John  Sllander  against  A.  J. 
Qronna.  From  a  judgment  In  favor  of  plain- 
tiff,   defendant  appeals.    AflBrmed. 

Fred  A.  Kelley  and  Scott  Rex,  for  appel- 
lant Frich  &  Kelley  and  Tracy  B.  Bangs, 
for  respondent 

MOBOAN,  0.  J.  Plaintiff  brought  this 
action  for  an  accounting  and  for  the  release 
and  cancellation  of  certain  mortgages  and 
liens  held  by  the  defendant  upon  his  real 
estate.  The  defendant  answered  and  set 
forth  all  his  mortgages.  Hens,  claims,  and 
promissory  notes  against  the  plaintiff.  After 
a  trial  the  district  court  made  findings  of 
fact  and  conclusions  of  law.  In  defendant's 
favor.  The  plaintiff  did  not  perfect  an  ap- 
peal from  such  Judgment  The  trial  court 
disallowed  a  certain  claim  of  $75,  which  the 
defendant  contended  should  have  been  al- 
lowed as  a  valid  claim  in  his  favor,  and 
against  the  plaintiff.  The  facts  in  regard  to 
that  item  are  set  forth  in  the  following 
finding  of  fact  made  by  the  trial  court  on 
its  own  motion:  "That  there  was  includod 
in  the  note  last  aforesaid  the  sum  of  $75, 
which  sum  plaintiff  agreed  to  pay  defendant 
Gronna  in  consideration  of  his  releasing  him 
from  all  liability  under  and  the  cancellation 
of  a  certain  -written  contract,  theretofore  and 
in  December,  1902,  entered  into  between 
plaintiff  and  said  defendant,  whereby  plain- 
tiff bad  agreed  to  sell  and  convey  to  said 
defendant   the   real  property   described   In 


finding  8,  and  which  sum  was  acc^ted  by 
the  said  defendant  in  full  cancellation  of  said 
contract,  and  In  full  release  of  plaintiff  from 
all  liability  thereunder;  that  at  the  time  said 
contract  was  entered  Into,  plaintiff  was  a 
married  man  and  the  head  of  a  family,  which 
fact  was  not  known  to  said  defendant,  and 
that  at  said  time  said  real  property  was  the 
homestead  of  plaintiff;  that  the  parties  at  the 
time  it  was  agreed  between  them  that  plain- 
iff  should  be  released  from  all  liability  under 
said  contract  and  the  said  contract  canceled 
in  consideration  of  said  $75  so  to  be  paid 
and  included  in  said  note,  did  not  know  that 
as  matter  of  law,  said  contract  was  void; 
that  both  parties  acted  in  said  matter  in 
good  faith.  Save  only  as  hereinbefore  found, 
the  said  note  was  given  for  a  full  and  ade- 
quate valuable  consideration." 

The  defendant  appealed  from  the  Judgment 
and  asks  to  have  the  judgment  modified  to 
the  extent  only  of  allowing  that  Item,  in  his 
favor.  No  statement  of  the  case  was  settled. 
The  facts  stated  In  the  finding  must  there- 
fore be  taken  as  true  and  proven.  There  Is 
no  dispute  as  to  the  facts,  but  It  Is  defend-  j 
ant's  contention  that  the  conclusion  of  law 
that  defendant  Is  not  entitled  to  have  the 
item  of  $76  allowed  In  bis  favor  is  not  sus- 
tained by  the  facts  found.  The  pivotal  ques- 
tion to  b«  considered  Is  whether  there  was 
a  valid  consideration  betwe^i  the  parties  for 
plaintiff's  promise  that  he  would  pay  de- 
fendant $76  for  a  release  of  the  contract  for 
the  conveyance  of  plalntifTs  land  to  the  de- 
fendant Plaintiff  contends  that  the  con- 
tract was  void  and  made  under  a  mutual 
mistake  of  law.  Defendant  contends  tbat  the 
promise  was  based  on  a  valid  consideration 
arising  out  of  the  compromise  of  a  disputed 
question  between  the  parties.  It  Is  conced- 
ed that  If  the  finding  shows  a  compromise 
of  a  disputed  question,  which  arose  in  good 
faith  between  the  parties,  there  was  a  valid 
consideration.  Does  the  finding  show  that 
there  was  a  compromise  of  a  disputed  ques- 
tion actually  and  in  good  faith  existing  be- 
tween the  parties?  The  language  of  the 
finding  will  not  warrant  any  such  conclusion. 
There  is  nothing  in  the  finding  from  which 
a  conclusion  that  there  was  a  dispute  between 
the  parties  can  be  drawn.  That  there  must 
be  a  bona  fide  dispute  as  to  some  question 
before  the  principles  of  law  pertaining  to 
compromises  become  applicable  Is  well  set- 
Oed.  McGlynn  v.  Scott,  4  N.  D.  18,  58  N. 
W.  460;  Fryer  v.  Oetnor,  6  N.  D.  518,  72 
N.  W.  909;  Greenlee  v.  Mosnnt,  116  Iowa, 
535,  90  N.  W.  388;  Hansen  v.  Gaar  Scott  Co. 
(Minn.)  65  N.  W.  254;  Dolcher  v.  Fry,  37  Barb. 
(N.  T.)  158;  Moon  v.  Martin  (Ind.  Sup.)  23 
N.  E.  669;  Gray  v.  U.  S.  Savings  &  Loan  Co. 
(Ky.)  77  S.  W.  200.  A  compromise  can  be 
made  as  a  matter  of  law  only  when  the  par- 
ties disagree  among  themselves  as  to  tbelr 
respective  rights.  A  promise  to  pay  a  cer- 
tain sum  as  a  release  of  a  contract  Is  not 
necessarily  a  compromise  of  a  disputed  rlsbt 
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or  qnestion.  It  does  not  signify  that  ths 
promise  was  made  after  the  parties  had 
yielded  a  part  of  their  claims  and  mutually 
agreed  that  payment  of  tliat  sum  was  agreed 
upon  as  a  settlement  of  the  dlq;>ut&  Tbet* 
Is  nothing  in  the  language  of  the  finding  tliat 
Is  inconsistent  with  the  fact  that  each  one 
of  the  parties  agreed  that  $75  actually  repre- 
sented defendant's  damage  In  snrrenderintf 
tbe  contract,  and  plaintiffB  benefit  from  such 
■nrrender.  The  finding  does  not  show  that  the 
parties  considered  that  there  was  any  dispute 
or  doubt  as  to  their  respective  rights  under 
the  contract  It  shows  a  promise  to  pay  $75 
in  consideration  of  a  release  of  a  contract,  and 
shows  nothing  more  as  to  the  reasons  exist- 
ing for  these  promises.  To  compromise  a 
dispute  is  to  adjust  it  by  mutual  concessions. 
Each  party  to  the  dispute  must  yield  some- 
thing. 2  Words  ft  Phrase!),  p.  1374,  and  cases 
cited.  The  $75  item  which  was  included  In 
the  note  was  not  based  upon  any  considera- 
tion, upon  the  theory  that  there  was  a  com- 
promise of  a  disputed  claim  so  far  as  th<» 
finding  shows.  The  plaintiff  agreed  to  sell 
the  homestead  of  himself  and  wife.  The 
wife  did  not  join  In  the  written  contract  for 
■ale.  The  fact  that  she  did  not  execute  the 
contract  rendered  tbe  contract  of  no  validity 
so  far  as  a  conveyance  of  the  homestead  is 
concerned.  Section  3G08,  Rev.  Codes  1899 
(section  6052,  Rev.  Codes  1905);  Helgebye  v. 
Dammen,  13  N.  D.  167,  100  N.  W.  245. 

It  is  conceded  by  counsel  for  both  parties 
that  such  a  contract  is  not  valid  for  any  pur- 
pose, and  will  not  snstaln  an  action  against 
tbe  husband  for  damages  for  Its  breach. 
It  was  a  void  contract  and  Imposed  no  legal 
obligations  upon  tbe  husband.  Counsel  for 
appellant  does  not  claim  that  tbe  contract 
had  any  validity  for  any  purpose  except  as 
a  basis  for  a  binding  compromise.  Tbe  au- 
thorities snstaln  the  contention  that  damages 
cannot  be  recovered  against  tbe  husband  up- 
on his  contract  to  convey  the  homestead  of 
himself  and  wife.  The  reason  Is  that  tbe 
contract  is  void  and  if  damages  were  re- 
coverable upon  snch  a  contract  It  would  In- 
directly tend  to  defeat  the  object  of  the  stat- 
ute requiring  tbe  signature  of  tbe  wife  be- 
fore tbe  homestead  can  be  conveyed  or  in- 
cumbered. Waples  on  Homestead  and  Ex- 
emptions, p.  384;  Weltzner  v.  TJiingstad 
(Minn.)  66  N.  W.  817:  Hodges  ft  White  T. 
Famham,  49  Kan.  T77,  31  Pac.  606;  Cow- 
gell  V.  Warrington,  66  Iowa,  666,  24  N.  W. 
266;  Donner  v.  Bedenbaugb,  61  Iowa.  269, 
16  N.  W.  127.  A  promise  to  pay  money  to 
release  snch  a  contract  Is  without  any  con- 
sideration whatever.  Tbe  trial  court  also 
found  that  botb  parties  were  mistaken  as 
to  tbe  legal  effect  of  tbe  contract,  and  did 
not  know  that  the  contract  was  void.  Sec- 
tion 8843,  Rev.  Codes  1899  (section  6288, 
Rev.  Codes  1905),  provides  that  an  apparent 
consent  is  not  real  or  free  when  obtained 
through  mistake.  Section  3864  (section  6299, 
Rer.  Codes  190S)  provides  tliat  a  mistake 
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of  law  la  a  "mlBappreh«aiaion  of  the  law  by  all 
parties,  all  supposing  ttiat  they  knew  and  un- 
derstood it,  and  all  making  substantialiy  the 
same  mistake  as  to  the  law."  The  parties 
did  not  consent  to  the  contract  of  release, 
and  neither  is  lx>und  by  it  as  a  matter  of  law. 
Amett  7.  Smith,  11  N.  D.  66,  88  N.  W.  1087; 
Pomeroy,  Eq.  Juris,  vol.  2,  |  846;  Rned  T. 
Cboper,  119  CaL  468,  61  Pac.  704.  The 
trial  court  did  not  err  in  refusing  to  find  that 
the  $75  item  was  doe  firam  the  plaintiff  un- 
der the  contract 
Tbe  Judgment  is  affirmed.    All  concnr 


P.  J.  BOWLIN  LIQUOR  Oa  r.  BBAUDOIN 

et  ai. 

(Supreme  Court  of  North  Dakota.     June  28, 
1906.) 

1.  Sals— AooKFTAHOK  or  Otm. 

Where  an  order  for  goods  is  received  and 
transmitted  to  the  seller  by  the  latter's  travel- 
ing salesman,  who  had  no  actual  or  ostensible 
authority  to  contract  for  a  sale,  bat  only  to  re- 
ceive and  transmit  the  orders  of  customers, 
there  is  no  sale  until  the  order  is  received  and 
accepted  by  the  seller. 

2.  Same— Place  or  CoNTBAcer. 

Where  a  merchant  in  this  state  orders 
goods  of  a  merchant  In  another  state,  who  there 
accepts  the  order  and  delivers  the  goods  ordered 
to  a  nirrier  for  transportation  to  the  buyer  at 
the  latter's  expense  and  risk,  the  sale  is  deem- 
ed to  have  been  made  in  the  state  of  the  seller, 
in  the  atisence  of  any  evidence  showing  a  con- 
trary Intent 

[Eiid.  Note.— For  cases  in  point,  see  vol.  43. 
Cent  Dig.  Sales,  I  154.] 

8.    SAHB— EVIDBNCK. 

In  a  case  where  the  place  of  sale  is  direct- 
ly in  issue,  testimony  by  a  witness  that  he 
bought  tbe  goods  at  a  given  place  from  the  sell- 
er's traveling  salesman,  who  agreed  to  deliver 
them  at  that  place,  but  not  showing  what  was 
said  and  done,  is  merely  the  opinion  of  tbe 
witness  as  to  the  legal  effect  of  the  transaction, 
and  has  no  probative  force  as  against  evi- 
dence which  showed  that  the  salesman  had  no 
authority  to  make  a  sale  and  that  the  transac- 
tion was  in  legal  effect  a  sale  in  another  place. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court  Morton  Coun- 
ty;   W.  H.  Winchester,  Judge. 

Action  by  tbe  P.  J.  Bowlln  Liquor  Company 
against  Otto  Beaudoln  and  August  Beaudoln, 
doing  business  as  Beaudoln  Bros.  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

S.  L.  Nucbols,  for  appellant  J.  B.  Camp- 
bell, for  respondents. 

ENOERUD,  J.  Plaintiff  is  a  Minnesota 
corporation,  engaged  in  tbe  sale  of  liquor  at 
wholesale.  Its  place  of  business  is  at  St 
Paul,  Minn.  The  defendants  were  partners 
engaged  in  business  at  Mandan,  N.  D.  The 
nature  of  their  business  is  not  disclosed. 
The  plaintiff  sold  and  delivered  to  the  de- 
fendants,  in  October  and  December,  1904, 
three  consignments  of  whisky.  Tbe  aggre- 
gate purchase  price  of  the  three  coiKlgn- 
ments  was  $307.76,  no  part  of  which  ^as 
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beea  paid.  The  plaintiff  sues  to  recover 
said  sum,  alleging  that  tbe  liquor  was  sold 
and  delivered  at  St  Paul,  Minn.  The  de- 
fendants claimed  that  the  sales  and  deliv- 
eries  all  took  place  In  Mandan,  and  seek  to 
escape  liability  on  the  ground  that  the  tran- 
sactions were  unlawful.  Tbe  trial  court 
denied  plaintiff's  motion  for  a  directed  ver- 
dict, and  instructed  the  jury  that  tbe  only 
question  of  fact  for  them  to  decide  was 
whether  the  sales  took  place  in  North  Dakota 
or  Minnesota,  and.  If  they  found  the  sales 
were  made  In  North  Dakota,  the  plaintiffs 
could  not  recover.  The  jury  returned  a  ver- 
dict in  plaintiff's  favor  for  $99.50,  the  price 
of  the  first  consignment  PialntifTs  motion 
for  a  new  trial  was  denied,  and  judgment 
entered  on  the  verdict  The  plaintiff  appeals, 
assigning  as  error,  among  other  things,  the 
denial  of  its  motion  for  a  directed  verdict 

The  first  consignment  consisted  of  a  half- 
barrel  of  whisky,  shipped  from  St  Paul  to 
Mandan,  at  defendants'  expense,  on  or  about 
October  5,  1904,  in  response  to  a  letter  from 
defendants  to  plaintiff,  reading  as  follows: 
"Ship  us  at  once  %  barrel  of  Humboldt" 
The  other  two  consignments  were  shipped  In 
response  to  verbal  orders  given  in  Mandan  to 
plalntllTs  traveling  ngent  or  solicitor,  and 
by  the  latter  transmitted  by  mall  to  plain- 
tiff. This  solicitor  had  no  authority  to  con- 
tract or  make  sales  in  behalf  of  bis  princi- 
pal. He  was  employed  merely  to  solicit  and 
receive  orders  and  transmit  them  to  the 
plaintiff,  subject  to  the  latter's  approval. 
On  receipt  of  the  orders  in  question  by  the 
company  In  St  Paul,  the  orders  were  ap- 
proved and  the  liquor  was  delivered  to  the 
railroad  company  at  St  Paul  for  transporta- 
tion to  the  defendants,  at  the  latters'  expense. 
Tbe  defendants  admit  receiving  the  liquor 
and  paying  the  freight  on  each  consignment 
There  Is  no  evidence  whatsoever  that  the 
defendants  were  engaged  in  the  unlawful 
sale  of  liquor,  or  that  there  was  any  intent 
on  their  part  or  on  tbe  part  of  plaintiff,  to 
evade  the  prohibition  laws  of  North  Dakota. 
There  were  no  special  directions  given  by 
defendants  as  to  manner  of  shipment  and 
tbe  liquor  was  sent  in  the  customary  way. 
The  liquors  ordered  were  in  St  Paul,  and 
were  delivered  to  the  carrier  there.  The 
only  evidence  on  the  part  of  the  defendants 
with  respect  to  the  place  of  sale  was  the 
following  testimony  of  one  of  the  defendants: 
"I  t>ougbt  some  whisky  at  Mandan,  N.  D., 
from  George  0.  Parker.  He  told  me  that  he 
was  traveling  salesman  for  the  P.  J.  BowUn 
Liquor  Company,  and  he  agi'eed  to  deliver 
the  whisky  at  Mandan,  N.  D."  The  same 
statement  was  repeated  with  respect  to  the 
sale  in  December.  This  testimony  is  plainly 
nothing  more  than  an  expression  of  the  wit- 
ness's alleged  opinion  or  conclusion  as  to 
the  legal  effect  of  bis  transaction  with  the 
plaintiff's   traveling  agent    It  has  no  evi- 


dentiary force  whatever  touching  the  qnes- 
tl<Mi  in  dispute. 

It  is  wholly  undisputed  that  tbe  traveling 
salesman  had  no  authority  to  make  sales  or 
agreements  to  sell.    The  defendants  did  not 
offer  any  proof  as  to  what  the  salesman  said 
or  did.    They  rested  their  defense  wholly  on 
the  general   statement  above  quoted    from 
the  testlnumy.    Under  these  circumstances, 
it  Is  beyond  question  that  the  sales  must  be 
held  to  have  been  made  in  St  Paul,  where 
the  orders  were  aoc^ted  and  tbe   liquors 
were  delivered  to  the  carrier  for  transporta- 
tlou.    It  is  simply  the  ordinary  case  of  an 
order  for  goods  transmitted  by  the  buyer 
to  tbe  seller  through  the  latter's  traveling 
solicitor.    In   such   a   case   it   is   clear  that 
there  can  be  no  sale  until  the  order  has  been 
received  and  accepted  by  the  seller.    Up  to 
that  time  the  order  is  a  mere  offer.    Tegler 
ft  Co.  V.  Shlpman,  33  Iowa,  194,  11  Am.  Rep. 
118.    The  acceptance  of  the  order  took  place 
In  St  Paul,  and  in  the  absence  of  any  compe- 
tent evidence  to  tbe  contrary  it  must  be  pre- 
sumed that  the  sale  contemplated  delivery 
at  the  place  where  the  goods  were  at  the  time 
of  the  sale.     Rev.  Codes  1899,  {  3965  (section 
6412,  Rev.  Code  1906).    Delivery  to  the  car- 
rier for  transirartatlon  to  the  buyer  presump- 
tively passed  the  title  to  the  latter,  and  the 
transportation  was  at  the  risk  and  expense  of 
the  buyer.    Rev.  Codes  1899,  f  3968  (section 
54lo,  Rer.  Codes  1905) ;   Boijamin  on  Sales 
(6th  Ed.)  {  862;  Meechem  on  Sales,  ({  736, 
1176-1181. 

The  plaintiff  was  entitled  to  a  verdict  for 
the  full  amount  of  its  claim.  Its  motion  to 
that  effect  at  the  close  of  the  evidence  ought 
to  have  been  granted,  and  the  refusal  to  do 
so  was  an  error,  which  entitled  It  to  a  new 
trial. 

Judgment  reversed,  and  new  trial  ordered. 
All  concur. 


FIRST  NAT.  BANK  OF  LISBON  v.  BANK 
OF  WYNDMERE. 

(Supreme   Court   of  North  Dakota.    June   28. 
1900.) 

1.  Bills  and   Notks— Foboed  Check— Pat- 
itERT— Rbcoviby   Back. 

The  drawee  of  a  forged  check  who  has 
paid  tbe  same  without  detecting  the  forgery,  ma.r 
npon  discovery  of  the  forgery,  recover  the 
money  paid  from  the  party  who  received  the 
moTiey,  even  though  the  latter  was  a  good-faith 
holder,  provided  the  latter  has  not  been  misled 
or  prejudiced  by  the  drawee's  faiiore  to  de- 
tect the  forgery. 

[Ed.   Note. — For  cases   in  point,  see  vol.  8, 
Cent.  Dig.  Bills  and  Notes,  }  1272.] 

2,  Saub— Burden  or  Ppoof. 

The  burden  of  showing  that  he  has  been 
misled  or  prejudiced  by  the  drawee's  mistake 
in  such  a  case  rests  upon  him  who  claims  the 
right  to  retain  the  money  for  that  i«aaon. 

(Syllaboa  by  tbe  C^oart) 
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Appeal  from  District  Court,  Richland  Cknm- 
I7;    Frank  P.  Allen,  Judl«& 

Action  by  the  First  National  Bank  of 
Lisbon  against  the  Bank  of  Wyndmer& 
Judgment  for  defendant,  and  plaintUf  ap- 
peals.   Reversed. 

Ronrke,  Kvello  &  Adams,  for  appellant 
Pnrcell  &  Divet,  for  respondent. 

ENGERUD,  J.  This  Is  an  appeal  from  an 
order  sustalnliig  a  demurrer  to  the  complaint 
on  the  ground  that  It  does  not  state  a  cause 
of  action.  The  complaint  states  the  following 
facts:  The  plaintiff  and  defendant  are  bank- 
ing corporations,  located,  respectlTely,  at  Lis- 
bon and  Wyndmere,  In  this  state.  On  July 
1,  1905,  the  defendant  caused  to  be  presented 
to  plaintiff  for  payment  a  forged  check  pur- 
porting to  bare  been  drawn  by  Bixby  & 
Marsh  upon  the  plaintiff  bank  in  favor  of 
Theodore  Larson  for  $00.25,  dated  June  27, 
1905,  and  indorsed  in  blank  by  the  payee. 
It  also  bore  the  Indorsement  of  the  defend- 
ant, and  each  of  the  several  banks  through 
whose  hands  it  had  passed  In  the  usual  course 
of  transmission  from  defendant  to  plaintiff. 
Elach  indorsing  bank  had  expressly  guaran- 
tied the  genuineness  of  previous  Indorse- 
ments. Bixby  &  Marsh  were  depositors  in 
plaintiff  bank,  and  had  to  their  credit  sub- 
ject to  check  a  sufiSclent  amount  to  pay  the 
check  In  question.  The  plaintiff  bank  be- 
lieving the  check  genuine,  paid  It  and  char- 
ged it  to  the  account  of  Bixby  &  Marsh. 
The  name  of  this  firm  had  been  forged,  but 
this  fact  was  not  discovered  until  July  20th, 
when  Bixby  &  Marsh,  who  were  ranchmen 
living  more  than  20  miles  from  Lisbon,  called 
at  the  bank  and  examined  the  canceled  vouch- 
ers. Bixby  &  Marsh  declined  to  allow  cred- 
it to  plaintiff  for  the  spurious  voucher.  Im- 
mediately on  that  day,  the  plaintiff  notified 
the  defendant  bank  of  the  forgery,  and  de- 
manded repayment ;  at  the  same  time  return- 
ing the  forged  check  to  defendant.  The  de- 
fendant refused  to  refund.  Judgment  Is  de- 
manded for  the  amount  of  the  check,  and 
interest 

The  question  presented  by  this  case  Is  one 
that  has  never  heretofore  come  before  this 
court  It  will  be  noticed  that  the  complaint 
does  not  charge  the  defendant  with  any  bad 
faith  or  neglect  of  duty  In  Indorsing  and  put- 
ting in  circulation  the  forged  check,  and  we 
most  therefore  assume  that  the  defendant  in- 
dorsed, and  caused  the  check  to  be  presenteil 
for  payment  in  good  faith  In  the  mistaken 
belief  that  it  was  genuine.  The .  plaintiff 
upon  whom  the  check  was  drawn,  accepted 
and  paid  the  check  under  the  same  mistaken 
belief  that  the  drawer's  signature  was  genu- 
ine. If  we  had  not  read  the  numerous  cases 
which  have  been  cited  dealing  with  this 
qnestion,  we  would  have  thought  the  proposi- 
tion was  a  very  plain  one,  readily  solved 
by  the  application  of  fundamental  principles 
of  law  and  common  sense.  The  defendant  bad 


rec^Ted  from  the  plaintiff  without  consid- 
eration a  sum  of  money  which  it  was  not 
rightfully  entitled  to,  and  the  sole  moving 
cause  which  induced  the  exchange  of  money 
for  the  spurious  check  was  the  mutual  mis- 
take of  the  parties  to  the  transaction  with 
respect  to  the  genuineness  of  the  writing. 
In  the  absence  of  any  showing  that  the  de- 
fendant had  been  misled  or  prejudiced  by 
the  plalntUTs  mistake  so  as  to  render  it  in- 
equitable to  compel  repayment  the  defend- 
ant ought  to  refund  the  money  had  and  re- 
ceived. Unfortunately,  however,'  this  Just 
and  simple  solution  of  what  seems  to  us  a 
plain  proposition,  has  not  generally  prevailed. 
A  number  of  courts  have  laid  down  the  un- 
qualified rule  that  where  the  drawee  of  a 
check  to  which  the  name  of  the  drawer  has 
been  forged,  pays  it  to  a  bona  fide  holder, 
he  Is  bound  by  the  act  and  cannot  recover 
the  payment  National  Park  Bank  v.  Ninth 
National  Bank,  40  N.  T.  77,  7  Am.  Rep.  310. 
The  reason  generally  assigned  to  Justify  the 
adoption  of  this  rule  is  stated  In  Oermanla 
Bank  v.  Boutell,  CO  Minn.  189.  62  N.  W.  327, 
27  L.  R.  A.  635,  51  Am.  St  Rep.  519,  as  fol- 
lows: "The  money  of  the  commercial  world 
Is  no  longer  coin.  The  exchanges  of  com- 
merce are  now  made  almost  entirely  by 
means  of  drafts  and  checks.  It  was  largely 
in  deference  to  this  fact  that  the  recovery 
of  money  paid  on  paper  of  this  kind  to  which 
the  drawer's  signature  was  forged,  was  made 
an  exception  to  the  general  rule  as  to  the 
recovery  of  money  paid  under  a  mistake  of 
fact  In  view  of  the  use  of  this  class  of 
paper  as  money.  It  was  considered  that  pub- 
lic policy  required  that  as  between  the  drawee 
and  good-faith  holders,  the  drawee  bank 
should  be  deemed  the  place  of  final  settlement 
where  all  prior  mistakes  and  forgeries  should 
be  corrected  and  settled  once  for  all,  and  If 
not  then  corrected,  payment  should  be  treated 
as  final;  that  there  must  be  a  fixed  and 
definite  time  and  place  to  adjust  and  end 
these  things  as  to  Innocent  holders;  and 
that  time  and  place  should  be  the  paying 
bank  and  the  date  of  payment  and  that  if 
not  done  then,  the  failure  to  do  so  must  be 
deemed  the  constructive  fault  of  the  payee 
bank,  which  must  take  the  consequences." 
According  to  this  line  of  cases  the  whole 
duty  and  risk  of  determining  the  genuine- 
ness of  a  draft  or  check  rests  upon  the  drawee, 
and  88  Lord  Mansfield  is  reported  to  have 
said  in  Price  v.  Neal,  3  Burr.  1354,  the  hold- 
er "need  not  inquire  into  it"  provided  he 
acquired  the  paper  for  value  In  good  faith. 
Bank  of  St  Albans  ▼.  Fanners'  &  Mech- 
anics' Bank,  10  Vt  141,  83  Am.  Dec.  188; 
Neal  V.  Cobum,  92  Me.  139,  42  Atl.  348,  69 
Am.  St  Rep.  405;  Deposit  Bank  v.  Fayette 
National  Bank,  90  Ey.  10.  13  S.  W.  339,  7 
L  R  A.  849;  Bemhelmer  r.  Marshall,  2 
Minn.  78  (Gil.  61).  72  Am.  Dec  89.  Of  this 
extreme  view  it  is  well  said  in  2  Morse  on 
Banking   (4th  Ed.)   t  401:    "This  doctrine 
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i>  fast  fading  Into  the  misty  past,  where  It 
belongs.  It  Is  almost  dead,  the  faneral  no- 
tices are  ready,  and  no  tears  will  be  shed, 
tor  It  is  founded  in  misconception  of  the 
fundamental  principles  of  law  and  common 
sense." 

Most  of  the  courts  now  agree  that  one  who 
purchases  a  check  or  draft  is  bound  to  satisfy 
himself  that  the  paper  Is  genuine;  and  that 
by  Indorsing  It  or  presenting  it  for  payment 
or  putting  It  Into  circulation  before  pres- 
entation he  Impliedly  asserts  that  he  has 
performed  this  duty.  Consequently  It  Is  held 
that  If  it  appears  that  he  has  neglected  this 
duty,  the  drawee,  who  has,  without  actual 
negligence  on  his  part,  paid  thfe  forged  de- 
mand, may  recover  the  money  paid  from  such 
negligent  purchaser.  The  recovery  Is  per- 
mitted in  such  cases,  because,  although  the 
drawee  was  constructively  negligent  In  fail- 
ing to  detect  the  forgery,  yet  if  the  purchaser 
had  performed  his  du^,  the  forgery  would, 
in  all  probability,  have  been  detected  and 
the  fraud  defeated.  Gloucester  Bank  v.  Sa- 
lem Bank,  17  Mass.  S8;  Bank  of  V.  8.  ▼. 
Bank  of  Georgia,  10  Wheat  833,  6  L.  Ed. 
334;  National  Bank  of  America  v.  Bangs, 
106  Mass.  441,  8  Am.  Bep.  849;  First 
National  Bank  of  Danvera  t.  First  Nation- 
al Bank  of  Salem,  161  Mass.  280,  24  N. 
B.  44,  21  Am.  St  Rep.  450;  First  National 
Bank  v.  Rlcker,  71  III.  439,  22  Am.  Rep.  104; 
Rouvant  v.  Bank,  63  Tex.  610;  Bank  T. 
Bank,  30  Md.  11,  96  Am.  Dec.  554;  People's 
Bank  V.  Franklyn  Bank,  88  Tenn.  299,  12 
S.  W.  716,  6  L.  R.  A.  724.  17  Am.  St  Bep. 
884;  Ellis  &  Morton  T.  Trust  Go.,  4  Ohio 
St  628,  64  Am.  Dec  610;  Bank  t.  Bank, 
S8  Ohio  St  207,  50  N.  E.  723;  Bank  ▼.  Bank, 
22  Neb.  769,  86  N.  W.  289,  3  Am.  St  Rep. 
294;  Canadian  Bank  v.  Bingham,  30  Wash. 
484,  71  Pac.  43,  60  L.  R.  A.  955.  While 
all  these  authorities  agree  that  negligence 
on  the  part  of  the  purchaser  in  taking  a 
forged  check  subjects  him  to  liability  for 
the  loss,  they  are  not  In  accord  as  to  what 
constitutes  such  negligence.  These  authori- 
ties, it  seems  to  us,  have  had  the  effect  of 
substituting  uncertainty  and  confusion  for  a 
rule  which,  although  manifestly  arbitrary 
and  nnjust,  had  at  least  the  merit  of  simplici- 
ty and  clearness.  It  must  be  conceded  that 
the  majority  of  the  courts  that  have  passed 
on  the  question  are  committed  to  the  doctrine 
that  the  drawee  who  has  paid  a  spurious 
check  can  recover  the  payment  from  a  good- 
faith  bolder  only  when  the  latter  has  been 
negligent  If  the  law  of  this  state  is  to  be 
determined  by  the  mere  weight  of  authority 
alone,  as  evidenced  by  the  decisions  in  other 
states,  then  we  should  be  constrained  to  bold 
that  this  complaint  shows  no  liability  on  de- 
fendant's part,  l>ecau8e  it  does  not  show  that 
the  defendant  has  been  in  any  degree  neg- 
ligent 

However  valuable  the  decisions  of  courts 
in  other  jurisdictions  may  be  as  guides  to 


aid  us  in  coming  to  a  correct  decision,  it  can- 
not be  admitted  that  such  decisions,  however 
numerous  and  uniform,  conclusively  estab- 
lish the  law  for  this  jurisdiction.  They  are, 
after  all,  only  arguments  in  support  of  the 
views  entertained  by  the  judges  who  uttered 
them.  Unless  the  doctrines  advocated  by 
them  have  become  part  of  the  law  of  tills 
state  by  the  adoption  of  them  by  positive  law 
or  general  usage  and  opinion,  they  must  be 
received  and  considered  by  us  merely  as  ar- 
guments to  be  weighed,  and  adopted  or  re- 
jected according  as  we  deem  them  sound  or 
unsound.  If,  in  our  opinion,  a  doctrine  ad- 
vocated by  the  courts  of  other  states  is  an 
unwarranted  departure  from  the  fundamental 
principles  of  law,  it  Is  our  duty  to  reject 
it,  unless  the  rule  so  advocated,  even  though 
fundamentally  erroneous,  has  become  part  of 
our  common  law  by  general  usage  and  cus- 
tom; or  has  been  expressly  or  impliedly  made 
part  of  our  law  by  statute.  There  has  been 
no  statutory  adoption  of  such  a  rule,  and  we 
have  no  hesitation  in  saying  that  there  is  no 
general  usage  or  custom  prevailing  In  this 
state  that  the  checks  and  drafts  of  Individu- 
als shall  circulate,  and  be  treated  and  dealt 
with  as  bank  or  government  currency,  let 
as  Indicated  by  the  language  quoted  from  the 
Minnesota  decision  (Germanta  Bank  t.  Bon- 
telle,  supra),  the  rule  that  the  drawee  must 
save  in  exceptional  cases,  bear  the  consequen- 
ces of  his  mistake  in  honoring  a  spurious 
check,  was  adopted  in  deference  to  such  a  sup- 
posed usage.  The  fact  that  the  cases  advo- 
cating this  doctrine  all  cite  as  authority  Bank 
of  U.  S.  ▼.  Bank  of  Georgia,  10  Wheat  833, 
6  L.  Ed.  834,  and  Gloucester  Bank  v.  Salem 
Banit,  17  Mass.  83,  which  involve  forged  bank 
notes,  shows  that  the  rule  rests  on  the  as- 
sumption that  the  checks  and  drafts  of  in- 
dividuals are  to  be  placed  in  the  same  class 
with  bank  bills  which  are  Issued  and  Intended 
to  circulate  as  money.  There  is  no  statute  or 
business  usage  in  this  state  to  warrant  that 
assumption.  The  decisions  which  advocate 
the  rule  that  a  drawee  may  recover  In  case 
of  negligence  on  the  part  of  the  holder  who 
presents  and  receives  payment  of  a  spurious 
check,  all  recognize  the  fallacy  of  those  de- 
cisions which  apply  the  same  rule  to  check? 
and  drafts  as  Is  applicable  to  bank  notes 
which  circulate  as  money.  Tet,  strange  to 
say,  nearly  all  of  them  expressly  or  Implied- 
ly accept  as  true  the  proposition  that  a 
drawee  of  a  check  or  draft  should  be  except- 
■ed  from  the  operation  of  that  fundamental 
rule  which  permits  one  who  parts  with  mon- 
ey by  mistake  to  recover  it  from  one  who  In 
equity  and  good  conscience  ought  not  to  re- 
tain It  They  simply  hold  that  this  excep- 
tion should  not  apply  in  cases  where  the  pur- 
chaser or  Indorsee  was  negligent  in  not  tak- 
ing proper  precautions  to  gnard  against  for- 
gery. It  is  evident  at  a  glance  that  this  prop- 
osition, which  these  cases  thus  accept  as 
proper,  has  no  other  foundation  than  the 
same  premise  which  they  very  properly  hold 
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to  be  falladouB— namely,  tbat  cbedEB  and 
drafts  on  banks  or  IndlTldnals  should  be  gov- 
emed  by  the  same  rules  as  apply  to  bank 
notes  which  .clrcnlate  as  money.  If  it  Is  oon- 
duclve  to  the  best  Interests  of  the  business 
world  to  put  checks  and  drafts  on  the  same 
footing  as  bank  currency,  and  If  it  would  tend 
to  make  checks  and  drafts  a  more  safe  and 
convenient  circulating  medium  of  exchange,  to 
shift  the  whole  risk  of  loss  by  forgery  upon 
the  drawee  instead  of  letting  it  rest  upon 
those  who  are  credulous  enough  to  assume  the 
risks  of  parting  with  value  for  such  paper, 
the  legislative  branch  of  the  government  can 
be  trusted  to  establish  that  rule,  if  such  a 
radical  departure  from  fundamental  princi- 
ples of  law  is  deemed  wise.  The  court  has 
no  power  to  do  so. 

Being  convinced,  as  we  are,  that  this  doc- 
trine advocated  by  the  great  majority  of  the 
cases  which  have  come  to  our  attention,  to 
the  effect  tbat  a  drawee  of  a  check  should 
be  excepted  from  the  ordinary  rules  relating 
to  the  right  to  recover  money  paid  bv  mis- 
take, is  unsound  and  has  never  been  adopted 
In  this  state  by  usage  or  statute,  it  would 
be  nothing  less  than  usurpation  of  legislative 
power  by  this  court  to  declare  that  rule  to 
be  the  law  of  this  state  because  courts  in  oth- 
er states  have  so  held.  That  the  rule  in  ques- 
tion is  unsound  In  principle  and  unjust,  is 
almost  universally  admitted,  and  the  courts 
are  showing  an  increasing  tendency  to  dis- 
card it.  We  think,  therefore,  that  we  are 
Showing  no  disrespect  to  precedent  in  taking 
the  stand  towards  which  the  modern  deci- 
sions are  unmistakably  tending,  and  from 
which  It  is  generally  conceded  there  should 
have  never  been  any  departure.  We,  therefore, 
reject  as  unsound  the  doctrine  that  a  drawee  of 
a  check  should  be  excepted  from  the  general 
mle  in  relation  to  the  recovery  of  money  paid 
by  mistake.  The  drawee  is  presumed  to 
know  the  signature  of  the  drawer  of  the 
check  or  draft;  and  the  holder  of  such  check 
or  draft  who  has  acquired  It  in  good  faith 
has  the  right  to  act  in  reliance  on  that  pre- 
sumption, provided  he  himself  has  omitted  no 
duty,  the  performance  of  which  would  have 
prevented  the  success  of  the  fraud.  Conse- 
quently, if  the  drawee  pronounces  the  check 
genuine  by  paying  it  or  otherwise  honoring 
it,  the  holder  who  has  acted  In  good  faith 
and  without  negligence,  may  safely  rely  upon 
the  judgment  of  the  drawee,  and  act  accord- 
ingly. The  drawee  cannot,  under  such  cir- 
cumstances, recall  his  acceptance  or  payment 
to  the  detriment  of  the  party  who  has  right- 
fully relied  upon  his  decision.  In  such  a  case 
the  party  who  received  the  money  has  the  su- 
perior equity,  and  be  may  justly  retain  the 
money  although  he  was  not  originally  enti- 
tled to  receive  It. 

But,  as  Is  usually  the  case,  when  the  party 
who  has  collected  the  check  bad  previously 
cashed  it  or  taken  It  in  exchange  for  com- 
modities, there  Is  no  reason  why  he  should 
not  refund.    Bvery  one  with  even  the  least 


experience  In  business  knows  tbat  no  boslnees 
man  would  accept  a  check  in  exchange  for 
money  or  goods  unless  he  Is  satisfied  that  the 
check  is  genuine.  He  accepts  It  only  because 
he  has  proof  that  It  is  genuine,  or  because  he 
has  sufficient  confidence  in  the  honesty  and 
financial  responsibility  of  the  person  who 
vouches  for  it  If  be  Is  deceived  he  has  suf- 
fered a  loss  of  bis  cash  or  goods  through  his 
own  mistake.  His  own  credulity  or  reckless- 
ness, or  misplaced  confidence  was  the  sole 
cause  of  the  losa  Why  should  he  be  per- 
mitted to  shift  the  loss  due  to  his  own  fault 
In  assuming  the  risk,  upon  the  drawee,  sim- 
ply because  of  the  accidental  circumstance 
tbat  the  drawee  afterwards  failed  to  detect 
the  forgery  when  the  check  was  presented? 
Our  views  find  much  support  In  many  of  the 
cases  which  still  cling  more  or  less  tenacious- 
ly to  the  negligence  mle,  notably  the  follow- 
ing :  Bank  v.  Bank,  161  Mass.  280,  24  N.  B. 
44,  21  Am.  St  Rep.  4S0;  Ellis  &  Morton  v. 
Trust  Co.,  4  Ohio  St  628,  64  Am.  Dec.  610; 
Bank  v.  Bank,  88  Tenn.  299,  12  S.  W.  716, 
6  L.  R.  A.  724,  17  Am.  St  Rep.  884 ;  Bank  v. 
Bingham,  30  Wash.  484,  71  Paa  43,  60  L. 
R.  A.  956;  Bank  v.  Bank,  22  Neb.  769,  36  N. 
W.  289,  3  Am.  St  Rep.  294;  Bank  v.  Bank 
and.  App.)  30  N.  E.  808,  61  Am.  St  Bep. 
221.  The  case  of  McKleroy  &  Bradford  v. 
Southern  Bank,  14  La.  Ann.  468,  74  Am.  Dec. 
438,  directly  supports  our  views,  and  we  are 
gratified  to  note  that  our  views  are  In  ac- 
cord with  those  generally  advocated  by  the 
text-writers.  We,  therefore,  hold  that  drawees 
of  checks  and  drafts  are  not  to  be  excepted 
from  the  general  rule  which  permits  the  re- 
covery of  money  paid  by  mistake.  We  bold 
that  a  drawee  who  has  by  mistake  paid  a 
spurious  check  or  draft  may  recover  the  mon- 
ed  paid  unless  the  party  receiving  the  money 
has  been  misled  to  bis  prejudice  by  the 
drawee's  mistake.  If  any  such  facts  exist, 
they  are  best  known  to  the  defendant,  and  it 
is  his  duty  to  prove  them.  The  complaint 
discloses  prima  facie  cause  of  action  by  al- 
leging the  payment  by  mistake. 

The  order  appealed  from  must  be  revers- 
ed, and  the  demurrer  overruled.    All  concur. 


ANNIS  V.  BURNHAM. 

(Supreme  Court  of  North  Dakota.    June  27, 
1906.) 

L  Vendob  and  Pttbohaskb— Fbaud— Rksois- 

BioN  or  Contract— Dblat. 

After  a  delay  of  six  months,  daring  which 
a  contract  for  the  sale  of  land  Is  recognized  as 
valid  by  the  vendee,  after  notice  tbat  the  con- 
tract was  voidable  on  the  ground  of  misrepre- 
sentations as  to  the  vendor's  title,  the  vendee 
cannot  rescind  the  contract  on  the  ground  of 
such  misrepresentation. 

[Ed.  Note.— For  cases  In  point  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser,  {{  212,  213.] 

2.  Same. 

A  party  desiring  to  rescind  a  contract  for 
the  sale  of  land  must  act  promptly  after  notice 
of  the  grounds  entitling  him  to  rescind. 

[Ed.   Note.— For  cases  in  point  see  vol.   48, 
Cent  Dig.  Vendor  and  Purchaser,  U  212,  213.] 
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8.  Sake— Waiveb  or  Rights. 

Bt  not  rescinding  promptlv  after  such  no- 
tice, tne  right  to  do  bo  is  waived,  although  no 
prejudice  or  injurr  to  the  vendor  is  shown. 

[E!d.  Not*. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser,  H  212,  213.J 

4.  Same. 

A  contract  for  the  sale  of  land  cannot  be 
avoided  by  the  vendee,  in  the  absence  of  fraud 
or  mistalce,  unless  the  vendor  abandons  the  con- 
tract or  fails  to  comply  with  its  terms. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purchaser,  U  188-192.] 

5.  CONTBAOTS— OBAI.  MODIFICATION— WbITTEN 
CONTBACT. 

An  oral  alteration  of  a  written  contract 
that  is  definite  in  all  its  terms  is  not  binding, 
unless  the  contract  as  changed  has  been  ex- 
ecuted. 

LEd.  Note. — For  cases  In  point,  see  toL  11, 
Cent.  Dig.  Contracts,  U  1123,  1124.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Foster  County  ; 
B.  T.  Bnrke,  Judge. 

Action  by  B.  H.  Annls  against  F.  H.  Bnm- 
bam.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

B.  J.  Engle,  C.  B.  Craven,  and  Spurrier, 
Mills  ft  Percy,  for  appellant  S.  B.  Ells- 
worth, for  respondent 

MORGAN,  C.  J.  This  action  was  brought 
to  recover  the  sum  of  $1,000  paid  by  the  plain- 
tiff to  the  defendant  upon  a  contract  for  the 
sale  of  960  acres  of  real  estate,  which  the 
plaintiff  claims  was  subsequently  rescinded 
by  talm  on  the  ground  that  the  defendant  pro- 
cured the  contract  to  be  entered  into  by  the 
plaintiff  through  fraudulent  representations 
as  to  defendant's  title  to  part  of  the  land  in- 
volved in  the  contract  The  material  parts  of 
the  contract  are  as  follows:  "That  the  said 
Frank  H.  Burnbam,  •  •  •  being  the 
owner  In  fee  simple  of  the  following-described 
property,  •  •  •  does  hereby  agree,  bar- 
gain, and  sell  the  said  Benjamin  H.  Annls  the 
above-described  property  on  the  following 
conditions,  viz.:  The  said  Frank  H.  Burnham 
to  receive  for  said  lands  above  described,  in- 
cluding improvements,  the  price  of  eighteen 
($18.00)  dollars  per  acre,  in  other  words,  960 
acres  at  the  net  figure  of  seventeen  tbousaiid 
two  hundred  eighty  (117,280.00)  dollars  to  be 
pnld  by  the  said  Benjamin  H.  Annls  to  the 
said  Frank  H.  Burnham  in  amounts  agreed  as 
follows:  One  thousand  ($1,000.00)  In  hand 
paid;  receipt  of  which  is  hereby  acknowl- 
edged, and  four  thousand  ($4,000.00)  dollars 
to  be  paid  when  said  Benjamin  H.  Annls 
takes  possession  of  said  farm,  but  in  no  case 
later  than  March  Ist,  1902,  and  the  balance  of 
twelve  thousand  two  hundred  eighty  ($12,- 
280.00)  dollars  to  be  paid  in  five  equal  annual 
payments  at  seven  (7)  per  cent  rate  of  inter- 
est It  is  further  agreed  that  the  said  Frank 
H.  Burnham  agrees  to  accept  from  the  said 
Benjamin  H.  Annls  all  or  any  part  of  the  said 
principal  at  any  time  the  said  Benjamin  H. 
Annls   may   elect    Witness   our   hands   and 


seals  this  day  and  year  above  written:  F.  H. 
Burnham.  B.  H.  Annls."  The  representa- 
tions relied  upon  by  plaintiff  as  grounds  for 
avoiding  the  contract  are  that  the  defendant 
represented  himself  to  be  the  owner  in  fee 
simple  of  all  the  land,  whereas  in  truth  320 
acres  were  then  held  by  defendant  under  con- 
tract for  the  sale  of  the  land  to  him  by  the 
Casey  Land  Company.  The  complaint  fur- 
ther alleges  that  the  written  contract  above 
set  forth  was  altered  by  an  oral  contract 
agreed  upon  by  the  parties,  subsequently  en- 
tered into  by  them.  This  oral  contract,  it  Is 
alleged,  was  to  the  effect  that  defendant  was 
to  give  possession  of  the  land  to  the  plaintiff 
within  a  reasonable  time  after  the  making  of 
the  oral  contract,  and,  in  no  event,  was  pos- 
session to  be  given  later  than  March  1,  1903 : 
(2)  that  at  the  time  possession  was  to  be  giv- 
en to  plaintiff,  defendant  was  to  make  and  de- 
liver to  plaintiff  a  warranty  deed  of  said  lands, 
and  plaintiff  was  thereupon  to  pay  to  defend- 
ant the  sum  of  $4,000  and  make  and  deliver 
to  defendant  five  promissory  notes  for  $2,456 
each,  respectively  payable  one,  two,  three, 
foar,  and  five  years  from  the  date  thereof, 
with  interest  at  7  per  centum  per  annum  ;  (3) 
that  plaintiff  was  to  make  and  deliver  to  ibe 
defendant  his  mortgage  upon  all  the  lands 
conveyed  by  said  deed  to  the  plaintiff  to  se- 
cure the  payment  of  said  five  promissory 
notes.  The  trial  court  directed  a  verdict  in 
defendant's  favor  at  the  close  of  the  trial. 
Plaintiff  has  appealed  from  the  judgment 

The  specifications  of  error  relate  to  (1)  rul- 
ings refusing  an  offer  of  testimony  to  prove 
that  the  written  contract  was  changed  t>7  the 
subsequent  oral  contract  pleaded  in  the  com- 
plaint; (2)  the  refusal  of  the  trial  court  to 
Instruct  the  jury  that  the  plaintiff  had  a  right 
to  rescind  the  contract  as  a  matter  of  law,  on 
March  1, 1903 ;  (3)  In  refusing  to  instruct  the 
jury  as  a  matter  of  law  that  the  plaintiff  had 
not  waived  the  right  to  rescind  the  contract. 
Whether  the  court  erred  In  refusing  to  admit 
the  testimony  offered  to  show  that  the  writ- 
ten contract  was  subsequently  modified,  de- 
pends upon  the  construction  to  be  placed  upon 
section  3030,  Rev.  Codes  1899  (section  5382, 
Rev.  Codes  1905),  which  is  as  follows:  "A 
contract  In  writing  may  be  altered  by  a  con- 
tract in  writing  or  by  an  executed  oral  agree- 
ment, and  not  otherwise."  It  Is  not  claimed 
that  the  alleged  oral  agreement  was  ever 
executed.  A  reading  of  the  contract  shows 
that  it  is  not  indefinite  in  any  of  its  terms. 
It  does  not  particularly  specify  at  what  time 
a  deed  is  to  be  executed  and  delivered,  but 
from  the  terms  of  the  contract  it  is  clear  that 
a  deed  cannot  be  demanded  nntll  the  pay- 
ments have  been  fully  made.  After  the  pay- 
ments have  been  fully  made,  a  deed  is  Imme- 
diately demandable,  and,  if  refused  within  a 
reasonable  time,  its  delivery  could  be  en- 
forced in  a  proper  action.  The  date  of  taking 
possession  by  the  defendant  is  not  expressly 
stated,  but  it  Is  clear  that  possession  could  be 
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demanded  and  taken  at  any  time  upon  pay- 
ment of  the  sum  of  $4,000,  required  to  be 
paid  not  later  than  March  1,  1903.  It  !■ 
therefore  clear  that  the  contract  was  definite 
and  nnamblgnons  as  originally  entered  Into, 
and  does  not  require  extrinsic  evidence  to 
make  certain  what  were  Intended  to  be  Its 
terms  by  the  parties.  Section  S938,  snpra,  U 
a  definite  enactment  concerning  the  alteration 
of  written  contracts.  Its  terms  clearly  repel 
the  idea  that  such  contracts  can  be  orally  modi- 
fied so  far  as  its  executory  provisions  are  con- 
cerned. We  have  recently  considered  this  ques- 
tion In  Cugbam  v.  Larson,  14  N.  D.  — ,  100 
N.  W.  1068,  and  It  was  there  decided  that  said 
section  applies  to  all  contracts  In  writing 
whether  the  alteration  attempted  by  parol 
agreement  pertain  to  the  performance  or  to 
other  terms  of  the  contract  There  was  no 
error  In  excluding  the  testimony  that  was 
offered  to  show  a  parol  modification  of  the 
contract.  Foster  v.  B^rlong,  8  N.  D.  282,  78 
N.  W.  886 ;   Dowaglac  Mfg.  Ck).  v.  Mahon,  14 

N.  D. ,  101  N.  W.  903 ;   Houghton  Imp.  Co. 

V.   Doughty,  14  N.  D.  ,  104  N.  W.  616; 

Western  El.  Co.  v.  Baerthel  (Iowa)  108  N.  W. 
475 ;  Apklng  v.  Hotter  (Neb.)  104  N.  W.  177. 
It  Is  claimed  that  the  contract  was  entered 
into  by  plaintiff  through  fraudulent  repre- 
sentationa  on  the  part  of  the  defendant  which 
rendered  the  contract  void.  It  is  true  that 
the  defendant  was  not  the  owner  of  all  the 
land  represented  in  the  contract  to  be  owned 
by  him.  It  is  also  true  that  the  plaintiff  did 
not  know  that  defendant  held  some  of  the 
land  under  a  contract  for  its  conveyance  to 
him  on  performance  of  certain  conditions. 
These  conditions  pertained  solely  to  pay- 
ments. Upon  paying  the  agreed  price,  the 
vendor  would  convey  the  land  to  this  de- 
fendant by  warranty  deed  forthwith.  It  Is 
also  true  that  the  plaintiff  was  notified  with- 
in a  few  hours  after  the  signing  of  the  con- 
tract that  320  acres  of  this  land  were  held 
by  defendant  under  contract  The  $1,000  pay- 
ment was  made  by  check  and  payment  of 
said  check  could  have  been  stopped  after 
plaintiff  was  notified  as  to  the  true  facts  in 
reference  to  the  defendant's  title.  For  near- 
ly six  months  after  the  making  of  the  con- 
tract plaintiff  wan  making  preparations  to 
carry  out  the  provisions  of  the  contract  as  to 
payments  and  repeatedly  wrote  the  defend- 
ant to  that  effect  The  plaintiff  wrote  de- 
fendant during  this  time  to  the  effect  that  be 
was  making  preparations  to  meet  his  pay- 
ments and  offered  to  sell  the  land  or  to  rent 
it.  After  acquiescing  in  the  contract  for  that 
length  of  time,  plaintiff  will  not  be  upheld 
In  his  attempt  to  rescind  the  contract  on 
the  alleged  ground  that  it  was  entered  Into 
through  fraudulent  representations.  The 
plaintUTs  contention  that  such  a  misrepre- 
sentation rendered  the  contract  void,  cannot 
be  sustained.  It  rendered  the  contract  void- 
able at  bis  election,  but  he  must  act  promptly 
In  making  bis  election  whether  be  would 
acquiesce  in  or  repudiate  the  contract    Sou- 


nesyn  v.  Akin,  14  N.  D. .  104  N.  W.  1026w 

Section  3834,  Rev.  Codes  189U  (section  538U, 
Rev.  Codes  1906),  provides  that  rescission, 
when  not  effected  by  consent  can  be  accom- 
plished only  by  the  use  on  the  part  of  the 
party  rescinding  of  reasonable  diligence  to 
comply  with  the  following  rules:  (1)  "He 
must  rescind  promptly  upon  discovering  the 
facts  which  entitle  him  to  rescind  if  he  is 
free  from  duress,  menace,  undue  Influence,  or 
dlsabiUty,  and  is  aware  of  his  right  to  res- 
cind." Plaintiff  became  cognizant  of  the 
misrepresentation  on  the  same  day  that  the 
contract  was  signed.  He  was  therefore 
aware  of  his  right  to  rescind  on  that  day. 
He  did  nothing  toward  rescinding  for  slk 
months  thereafter.  No  fixed  rule  can  be  laid 
down  as  to  the  time  within  which  a  person 
must  rescind.  What  may  be  a  prompt  res- 
cission in  one  case  would  not  be  so  under 
the  facts  of  another  case.  Under  the  facts  of 
this  case,  we  think  that  the  plaintiff  did  not 
act  promptly.  Having  waived  the  right  to 
rescind,  plaintiff  must  be  held  to  be  bound  by 
the  contract  to  the  same  extent  as  though 
the  contract  was  binding  In  its  inception. 
It  was  therefore  in  full  force  and  effect  when 
this  action  was  commenced.  Plaintiff  con- 
tends that  delays  In  effecting  a  rescission  will 
not  defeat  that  right  unless  the  party  res- 
cinding is  estopped  from  so  doing  by  hav- 
ing caused  the  other  party  to  become  dam- 
aged or  prejudiced  in  some  way.  The  statute 
cannot  be  so  construed.  Promptness  Is  made 
an  Imperative  condition  without  regarding 
the  consequences  upon  the  other  party.  He 
cannot  wait  six  months  until  conditions  may 
change  and  then  attempt  to  avoid  the  con- 
tract because  he  Is  dissatisfied  with  it,  and 
then  urge  as  ground  for  rescission  a  fact 
which  he  had  notice  of  six  months  before, 
and  which  be  acquiesced  In  and  waived.  Un- 
der these  circumstances,  it  would  seem  im- 
possible to  believe  that  plaintiff  entered  into 
the  contract  relying  upon  the  fact  that  de- 
fendant was  then  actually  the  owner  of  the 
land  and  that  this  fact  was  such  an  induce- 
ment to  entering  into  the  contract  that  it 
would  not  have  been  entered  into  In  the  al>- 
sence  of  such  fact  If  be  was  relying  upon 
the  fact  of  title  in  the  vendor,  he  had  ample 
time  to  repudiate  the  contract  before  the  pay- 
ment of  the  $1,000  was  beyond  recall.  By  his 
delay  in  attempting  to  rescind  the  contract 
and  by  expressly  recognizing  the  contract  as 
valid,  he  has  waived  the  right  to  repudiate 
It  14  A.  &  B.  EIne.  L.  pp.  156-161,  and 
cases  cited;  2  Current  Law,  p.  1892.  The 
fact  that  there  was  a  misrepresentation  In 
the  contract  was  waived.  Plaintiff  cannot 
now  take  advantage  of  the  misstatement, 
even  if  fraudulently  made,  and  there  Is  no 
evidence  of  that.  As  a  matter  of  fact  the 
evidence  would  not  sustain  a  verdict  that 
plaintiff  relied  on  such  misstatement  It  is 
clear  that  he  attempted  to  repudiate  the  con- 
tract for  other  reasons  than  that  alleged. 
It  Is  finally  insisted  that  defendant  was  in 
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default  under  the  contract  on  March  1,  1906, 
and  that  plaintiff  then  demanded  a  deed  and 
demanded  payment  to  him  of  the  $1,000  pre- 
ylously  paid  on  the  contract,  and  that  he  Is 
therefore  entitled  to  recover  the  $1,000.  The 
basis  of  this  contention  la  that  plaintiff 
claims  that  he  tend»ed  $4,000  at  that  time, 
and  that  defendant  refused  to  deliver  a 
deed,  and  thereby  became  In  default  Thers 
are  two  conclusive  answers  to  this  conten- 
tion: (1)  The  plaintiff  did  not  tender  the 
$4,000.  (2)  The  contract  does  not  provide 
for  the  delivery  of  the  deed  upon  payment  of 
the  $4,000.  Upon  the  subject  of  the  alleged 
tender  of  the  $4,000,  it  need  only  be  said  that 
the  evidence  does  not  even  show  a  readiness 
or  willingness  to  pay  that  sum.  The  nego- 
tlatlons  of  March  1,  1008,  were  made  by 
plalntUTs  agent  who  came  from  Iowa  to 
Carrington,  N.  D.,  at  plaintiff's  request  "to 
make  demand  on  him  (Bumham)  for  deeds 
to  said  land,  and  to  tender  to  him  money  in 
payment  therefor."  This  agent  bad  no  mon- 
ey with  which  to  make  any  tender  or  pay- 
ment and  was  not  authorized  by  plaintiff  to 
pay  or  tender  any  money.  The  plaintiff  did 
not  have  $4,000  to  his  credit  in  the  Iowa  bank. 
If  defendant  was  under  obligation  to  de- 
liver a  deed  upon  payment  or  tender  of  the 
$4,000,  plaintiff  has  not  placed  defendant  in 
default  In  that  respect.  A  willingness  or 
readiness  to  pay  would  not  be  sufficient  in 
this  case.  There  most  be  an  actual  tender. 
The  defendant  would  not  be  in  default  until 
he  had  an  opportunity  of  receiving  the  mon- 
ey, providing  he  was  ready  and  willing  to 
ieliver  the  deed.  There  was  no  payment  or 
i  willingness  to  pay  shown,  nor  was  a  tender 
iihown.  There  is  nothing  in  the  contract  pro- 
viding for  delivering  a  deed  upon  payment  of 
$4,000  on  or  before  March  1,  1903.  The  writ- 
ten contract  governs  the  rights  of  the  parties 
and  that  cannot  be  construed  to  show  that  a 
deed  was  demandable  upon  payment  of  the 
94,000. 

Upon  a  careful  review  of  the  evidence  we 
are  satisfied  that  no  error  Is  shown  by  the 
record.  It  follows  that  the  Judgment  must 
b«  affirmed.    All  concur. 


6TATB  V.  MDNOEON. 

triapreine  Court  of  Sonth  Dakota.    Angnst  1, 
190ti.) 

L,  WrrwEssis— Pbivilkob— Ci^iM  bt  Pabtt. 
The  privilege  of  a  witness  to  refuse  to 
^ve  evidence  criminating  himself  belongs  to 
the  witness,  and  Is  not  a  right  of  the  party 
against  whom  he  is  called  to  testify,  so  that, 
objection  having  been  made  only  by  the  party, 
he  may  not  complain  that  it  was  overrul.d. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  Jg  1058-1060.] 

2.  Incest— CoBBOBOBATiON. 

Under  Rev.  Code  Cr.  Proc  |  364.  requir- 
ing, as  corroboration  of  an  accomplice,  such 
other  evidence  as  tends  to  connect  dofendant 
with  commission  of  the  offense,  testimonj^,  on  a 
prosecution  for  incest  b,v  dpfindnnt  with  his 
daughter,  as  to  the  manner  in  which  the  family 


lived,  the  opportunities  for  commission  of  tiie 
crime,  the  payment  of  money  by  d  fendant  for 
Bending  away  the  child  bom  to  the  daughter, 
'and  his  silence  when,  in  his  presence,  the 
daughter  stated  to  another  that  he  was  the 
father  of  the  child,  is  sufficient  corroboration. 
[Ed.  Note. — For  cases  in  point,  see  voL  27, 
Cent  Dig.  Incest  |  13.] 

Error    to    Circuit    Court    Grant    County. 
Alex   Mungeon   was   convicted  of   incest 
and  brings  error.    Affirmed. 

George  8.  Rlx,  for  plaintiff  In  error.  L. 
H.  Bentley,  State's  Atty.,  Phllo  Hall,  Atty. 
Gen.,  and  Aubrey  Lawrence,  Aaat.  Atty. 
Gen.,  for  the  State. 

FULLER,  P.  J.  Of  the  crime  of  Incest 
committed  upon  the  person  of  his  own 
daughter,  plaintiff  in  error  was  found  guilty 
as  charged  in  the  Information  and  adjudged 
to  serve  a  term  of  seven  years  In  the  Peni- 
tentiary at  Sioux  Falls.  The  inference  is 
fairly  sustained  by  the  record  that  after  the 
preliminary  examination  and  before  the  trial 
a  scheme  was  devised  by  certain  members 
of  the  family  to  prevent  the  state  from  prov- 
ing its  case  and  leading  questions  propound- 
ed by  leave  of  court  to  the  witness,  Theresa 
Mungeon,  one  of  the  daughters  of  the  ac- 
cused called  on  behalf  of  the  prosecution,  re- 
sulted as  follows:  "Q.  Now,  Theresa,  didn't 
you  make  the  statement,  at  the  time  your 
father  was  arrested,  that  your  father  had 
been  in  the  bedroom  several  times  out  at 
your  home  on  the  farm  with  Amelia?  A. 
Yes,  sir.  Q.  Then  yon  have  seen  your  father 
and  Amelia  going  in  and  coming  out  of  the 
bedroom  together,  at  home  on  the  farm,  have 
you  not,  a  good  many  times?  A.  No,  sir. 
Q.  Ton  made  the  statement,  at  the  time 
your  father  was  arrested,  that  you  have  seen 
them,  and  seen  your  gather  come  In  the 
bedroom  and  pull  Amelia  out  of  bed  and 
take  her  out  In  the  other  room?  A.  I  said 
I  saw  blm  pull  her  out  of  bed,  but  I  did  not 
say  be  brought  her  out  in  the  other  room. 
Q.  You  say  you  saw  him  come  In  the  bed- 
room and  pull  her  out  of  bed?  A.  Yes, 
sir.  Q.  You  made  a  statement  at  the  time 
your  father  was  arrested  that  your  father 
not  only  slept  with  Amelia,  but  with  all 
the  girls  out  on  the  farm?  A.  Yes,  sir. 
Q.  Didn't  you  make  the  statement  at  the 
time  he  was  arrested  that  he  had  been  sleep- 
ing with  Amelia  nearly  all  of  the  time,  or 
a  good  many  times?  A.  No.  sir.  Q.  Didn't 
you  come  to  my  office,  here  at  Mllbank,  and 
state  to  me  that  yon  were  willing  to  tes- 
tify In  court  In  this  case,  and  that  you 
made  the  statement  that  your  father  was 
the  father  of  Amelia's  child?  A.  No,  sir. 
Q.  Didn't  you  also  state  to  me  a  few  days 
later  that  you  had  changed  your  mind  and 
was  not  going  to  come  into  court  and  that 
Amelia  had  got  Into  all  this  trouble,  and 
that  she  could  get  you  out?  A.  Yes.  Q.  ' 
After  yon  were  put  in  Jail  here  as  a  witness, 
didn't  you   say  to  me  that  U  I  would  let 
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ron  out  yoa  wooM  ga  to  eaort  and  t^  all 
yoa  knew  about  It,  and  make  tbe  same  state- 
ment to  me  that  jon  made  to  Mr.  Boock 
at  Us  ofllce — dldnt  yon  say  tbatT  A.  Tea, 
sir.  Q.  That,  If  I  did  not  let  jon  ont,  ya« 
would  not — didnt  70a  make  that  statement 
to  me,  too?  A.  Tea,  str."  It  also  appears 
that  dnrlns  tbe  trial,  and  while  the  com- 
plainant, Amelia  Mnngeim,  was  on  the  wit- 
ness stand,  the  accused  resorted  to  certain 
Blgna  or  manifestations  to  Inflneiice  ber 
testimony  In  his  behalf,  and,  wltbont  dalm- 
tag  her  personal  privilege  as  an  accomplice, 
she  at  first  refnsed  to  answer  all  qoestions 
tending  to  establish  the  gnllt  of  ber  father. 
Tbe  following  discloses  the  tr«id  of  tbe  ex- 
amination and  ber  sole  reason  ftor  refusing 
to  answer:  "Hi.  Now,  Amelia,  yon  are  the 
complaining  wltoess  In  this  ca8&  I  will  ask 
yon  to  state  to  tbe  court  and  Jury  If  on  or 
about  the  14th  day  of  June  yon  had  sexual 
Intercourse  with  your  father,  In  1904.  (Wit- 
ness does  not  answer.)  By  tbe  Conrt:  The 
court  will  protect  yon;  nobody  will  harm 
you.  Q.  Ton  did,  dldnt  youT  A.  I  said 
I  would  drop  the  case  and  would  not  say 
anything  on  either  side,  and  I  refuse  to  an- 
swer tbe  question.  By  the  Court:  You  will 
bave  to  answer  the  question  truthfully,  and 
have  to  tell  the  truth.  That  is  all  you  are 
required  to  do,  which  is  to  truthfully  answer 
tbe  question  that  this  gentleman  asks  you,  and, 
of  course,  you  cannot  drop  tbe  case.  A.  I 
have  dropped  It,  and  will  drop  It.  *  *  * 
By  a  Jnror;  If  tbe  conrt  please,  I  notice 
tbe  prisoner  at  the  bar  making  signs  to  the 
wltoess  every  time  she  has  been  asked  that 
question."  After  repeated  and  strenoons  ef- 
forts to  Induce  the  wltoess  to  testify,  ac- 
companied with  assurance  on  the  part  of  tbe 
court  that  she  need  not  hesitate  on  the 
ground  of  fear  from  any  source,  a  recess 
was  token,  and  upon  convening  In  the  after- 
noon counsel  for  the  defendant  objected  to 
any  further  examination  of  the  wltoess,  and 
requested  tbe  court  to  advise  her  of  the 
right  to  refuse  to  answer  all  criminating 
questions.  Tbe  action  of  the  court  In  over- 
ruling this  objection  and  In  declining  to  In- 
form the  wltoess  as  requested  is  urged  as 
tevenilble  error. 

Whenever  the  testimony  sought  to  be  elic- 
ited may  tend  to  subject  a  wltoess  to  crim- 
inal liability,  be  has  tbe  constitutional  right 
to  refuse  to  answer  upon  that  ground,  and, 
though  the  privilege  is  purely  personal,  it 
may  well  be  suggested  to  the  witaess  by 
tbe  conrt  whenever  tbe  demands  of  public 
justice  require  the  exercise  of  such  discre- 
tion. As  the  privilege  of  refusing  to  answer 
any  Incriminating  question  is  thus  personal 
to  toe  wltoess,  it  appears  to  be  well  settled 
that  he  alone  can  claim  It  In  Common- 
wealth V.  Shaw,  4  Cnsh.  (Mass.)  {S94,  60  Am. 
Dec  813,  the  beadnote,  fully  sustained  by 
the  opinion,  is  as  follows:  "It  Is  the  privi- 
lege of  a  witness,  and  not  the  right  of  the 


party  against  whom  bt  li  ealled.  to  olijeet 
to  Ida  glTlac  erldence  to  erimlnato  himself: 
and  It  la  not  ttte  doty  of  ttte  jodge,  npoa 
ttte  totetpoaltion  of  sodi  party,  and  Inde- 
poident  of  any  objection  of  tbe  witness,  to 
Inform  tbe  latter  of  the  rule  of  law  that 
he  la  not  bound  to  criminate  blmseK. 
Lotbrop  V.  Roberta,  16  Colo.  2S0,  ST  Pac  096; 
Commonwealth  t.  (Joold,  158  Mass.  499.  3S 
N.  B.  606:  Stote  V.  Morgan,  133  N.  C  74S. 
45  S.  B.  1033 :  Brown  v.  Stote  (Tex.  Cr.  App.) 
20  8.  W.  924:  Ward  v.  People,  6  Hill  (N.  T.) 
144;  Stote  V.  Van  Winkle.  80  Iowa,  15.  45 
N.  W^  388 ;  Morgan  ▼.  Halberstadt,  60  Fed. 
582,  9  C.  a  A.  147;  Stote  T.  Wentwortb, 
ao  Am.  Rep.  688;  Stoto  v.  Foster,  65  Am. 
De&  191;  Wblto  v.  Stote,  S2  Miss.  216;  In- 
galls  T.  Stote,  48  Wis.  647,  4  N.  W.  785; 
San  Antonio  8t  Ry.  Oo^  ▼.  Muth  (Tex.  (^t. 
App.)  27  8.  W.  752.  Clearly  the  reasons 
stoted  by  complainant  tor  refusing  to  an- 
swer exclude  the  Idea  that  she  desired  to 
claim  any  personal  Immunity,  and  tbe  fact 
that  she  freely  went  toto  all  the  abhorrent 
details  of  the  crime,  after  opposing  counsel 
had  suggested  her  right  in  open  court  and 
to  her  presence,  leads  to  the  Irresistible  con- 
clusion that  her  form«r  reluctance  was  due 
to  a  preconceived  determination  to  defeat 
the  ends  of  Justice  by  preventing  tbe  con- 
viction of  her  father.  The  ruling  complained 
of  Is  clearly  within  judicial  discretion,  and 
under  the  circumstances  it  was  not  erroneous 
for  tbe  court  to  insist  upon  answers  to  tbe 
questions  propounded  to  tbe  prosecuting  wit- 
ness. 

While  her  testimony  Is  confessedly  explicit 
as  to  all  tbe  facts  and  circumstances  of  the 
crime,  and  shows  on  the  part  of  the  father 
a  most  culpable  course  of  conduct  toward  bis 
daughter,  counsel  for  the  defense  urges  a 
reversal  on  the  ground  that  she  is  not  corrob- 
orated by  such  other  evidence  as  tends  to 
connect  the  accused  with  the  commission  of 
tbe  offense.  Mr.  H.  8.  Volkmar,  chairman 
of  tbe  local  advisory  board  of  tbe  Children's 
Home,  testified  that  the  accused  and  Amelia, 
the  prosecuting  wltoess,  called  at  his  office 
during  the  month  of  August,  1904,  a  short 
time  after  the  child  was  bom,  and  requested 
him  to  make  provision  for  sending  it  to  the 
Children's  Home  at  Sioux  Falls,  and  at  that 
time,  while  tbe  three  were  present,  Amelia 
told  Mr.  Volkmar  that  the  accused  was  tbe 
father  of  her  child.  Arrangements  were 
completed  for  the  admission  of  the  child  to 
the  home,  and  the  accused  gave  Mr.  Volk- 
mar $25  to  pay  the  expense  of  cnrlng  for 
the  child  until  It  became  a  little  older  and 
would  require  le?*  attention.  It  will  be  no- 
ticed that  tbe  wltoess,  Theresa  Mungeon, 
though  exceedingly  hostile  to  the  cause  of 
tbe  stote,  testified  that  she  bad  seen  her 
father  pull  Amelia  out  of  bed,  and  this  fact, 
when  considered  together  with  "other  clrcum- 
stances  In  evidence.  Is  certainly  corrotw>rntlve 
to  character.    The  degree  of  corroboration 
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applicable  to  this  case  Is  fixed  by  statute  as 
follows:  "A  conviction  cannot  t>e  liad  upon 
tlie  testimony  of  an  accomplice  unless  be  be 
corroborated  by  sucb  other  evidence  as  tends 
to  connect  the  defendant  with  the  commis- 
sion of  the  offense,  and  the  corroboration  Is 
not  sufflclent  If  It  merely  show  the  commis- 
sion of  the  offense,  or  the  circumstances 
thereof."  Rev.  Code  Cr.  Froc.  |  864.  In  the 
case  of  State  v.  Hicks,  6  S.  D.  325,  60  N. 
W.  66  it  Is  said:  "It  is  not  necessary,  as 
argued  by  plaintiffs  in  error,  that  the  cor- 
roborative evidence  of  itself  should  be  suf- 
ficient to  prove  the  commissicm  of  the, crime, 
or  establish  the  defendant's  guilt  To  re- 
quire that  would  be  to  render  the  evidence 
of  the  accomplice  unnecessary  and  redun- 
dant. To  corrol>orate  means  to  strengthen; 
in  this  case,  to  make  stronger  the  probative 
criminating  force  of  the  accomplice's  testi- 
mony. His  testimony  alone  Is  not  self-sup- 
porting. It  must  be  corroborated.  Its  cred- 
ibility must  be  strengthened.  The  require- 
ment of  the  statute  Is,  not  that  such  corro- 
oratlng  testimony  shall  prove  or  establish 
the  defendant's  connection  with  the  commis- 
sion of  the  crime,  but  that  it  shall  so  "tend." 
The  law  Is  complied  with  if  there  is  some 
other  evidence  fairly  tending  to  connect  the 
defendant  with  the  commission  of  the  crime, 
so  that  his  conviction  will  not  rest  entirely 
upon  the  evidence  of  tbe  accomplice." 

The  manner  in  which  tbe  family  lived,  tbe 
opportunities  for  the  commission  of  tbe 
crime,  the  payment  of  tbe  money  by  the  ac- 
cused for  tbe  purpose  of  sending  the  child 
away,  and  bis  silence  when  complainant  stat- 
ed to  Mr.  Tolkmar  In  his  presence  that  he 
was  tbe  father  of  the  child,  was  competent 
as  tending  to  connect  the  accused  with  tbe 
commission  of  the  offense  and  Its  sufficiency 
was  a  question  for  the  jury.  Concerning 
such  acquiescence  by  silence  when  tbe  ac- 
cused is  free  to  speak.  Prof.  Ureenleaf  says : 
"Confessions,  too,  like  admissions,  may  be 
inferred  from  the  conduct  of  tbe  prisoner, 
and  from  his  silent  acquiescence  in  the  state- 
ments of  others  respecting  himself  and  made 
In  his  presence,  provided  they  were  not  made 
under  circumstances  whicb  prevented  him 
from  replying  to  them.  The  degree  of  credit 
due  to  them  is  to  be  estimated  by  the  Jury 
under  the  circumstances  In  each  case."  1 
Greenleaf  on  Evidence.  {  21.5.  The  proposi- 
tion that  an  admission  of  guilt  may  be  In- 
fered  from  the  fact  that  the  accused  not 
under  restraint,  remained  silent  when  the 
statement  that  he  committed  the  offense  is 
made  in  his  presence,  seems  reasonable  and 
Is  well  supported  by  authority.  Musfelt  v. 
State,  64  Neb.  446,  90  N.  W.  237;  Common- 
wealth V.  Brailey,  134  Mass.  627;  Low  v. 
State,  108  Tenn-  127,  66  S.  W.  401 ;  State  t. 
Magoon,  68  Vt.  289,  35  Atl.  310;  People  r. 
Wennerholm,  106  N.  Y.  567,  60  N.  E.  259; 
People  T.  Amaya,  134  Cal.  531,  66  Paa  794; 
White  T.  State,  153  Ind.  689,  54  N.  E.  703; 
Heard  T.   State,   59  Miss.   545;   Mitchell   T. 


State  (Ter.  Cr.  App.)  62  s.  W.  572;  3  Encyc. 
of  Evidence,  299. 

The  accused,  testifying  In  bis  own  belialf, 
made  no  attempt  to  explain  any  of  tbe  sig- 
nificant circumstances  disclosed  by  tbe  rec- 
ord, or  to  excuse  his  silence  at  the  time  the 
prosecuting  witness  made  the  statement  that 
he  was  the  father  of  her  child.  Therefore 
such  statement  stands  as  a  tacit  admission 
on  his  part,  which,  with  the  other  facts  and 
circumstances,  sufficiently  corroborates  the 
correct  and  positive  testimony  of  Amelia. 

Finding  no  reversible  error  in  the  record, 
tbe  Judgment  of  conviction  is  affirmed. 


LTON  T.  PHILLIPS. 

(Supreme  Court  of  South  Dakota.   Aug;  1» 
1906.) 

1.  PLSAMNO   —    COMPLAIRT   —   INCONSISTEHT 

Causes   of  Action— Election. 

A  complaint  in  claim  and  delivery  to  re- 
cover a  crop  raised  by  a  leasee  on  the  leased 
premises,  which  alleges  a  richt  of  possession 
of  the  crop  In  plaintiff  under  the  lease,  and  a'ao 
under  a  chattel  mortgage  executed  by  the  lessee, 
does  not  set  up  inconsistent  causes  of  action  so 
as  to  require  plaintiff  to  elect  on  which  cause 
he  will  proceed  to  trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  {{  1199-1209.] 

2.  Chattel  Mobtqaoeb  —  Title  or  Mobt- 

OAGOB. 

A  lease  of  a  farm  on  shares  gave  to  the 
tenant  two-thirds  of  the  crops  raised  on  the 
premises,  but  stipulated  that  the  title  to  th? 
crops  should  remain  in  the  landlord  until  the 
conditions  of  tbe  lease  had  been  romplie:!  with 
by  the  tenant  and  all  indebtedness  tliat 
might  be  due  paid.  Held  that,  as  the  lessee  on 
performing  the  stipulntions  of  the  lease  would 
be  entitled  to  two-thirds  of  the  crop  raised,  he 
had  an  equitable  interest  in  the  crop,  prior  to 
tbe  performance  of  the  conditions,  so  that  he 
could  mortgage  the  same. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent.  Dig.  Chattel  Mortgages,  H  ^  59.] 

3.  Same— liiEN— NoTicK. 

The  complaint  in  claim  and  delivery  for  a 
crop  raised  by  a  lessee  on  the  leased  premises 
.alleged  that  plaintiff,  the  lessor,  claimed  title 
under  a  chattel  mortgage  executed  by  the  lessee 
and  duly  recorded.  It  appeared  that  defend- 
ant prior  to  the  time  he  levied  on  the  crop  hnd 
actual  notice  of  the  mortgage.  Held,  that  the 
contention  that  defendant  was  misled  by  tbe 
claim  under  the  mortgage  was  without  merit. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Chattel  Mortgages,  S  242.] 

4.  Same— Action  eob  Possession  or  Pbop- 
EBTT— Evidence— Admissibility. 

Where,  in  claim  and  delivery  for  a  crop 
raised  by  a  lessee  on  the  leased  premises,  plain- 
tiff claimed  the  crop  under  a  chattel  mortgage 
executed  by  the  lessee  to  a  third  person  and 
held  by  plaintiff,  evidence  that  the  mortgage 
and  the  notes  secured  thereby  were  taken  in 
the  name  of  the  third  person,  but  in  fact  be- 
longed to  plaintiff,  and  that  plaintiff  had  fre- 
quently taken  notes  and  mortgages  in  the  name 
of  tbe  third  person  before  and  since  the  notes 
and  mortgage  in  question  were  executed,  with 
the  consent  of  the  third  person,  was  admissible 
as  showing  the  validity  of  the  notes  and  mort- 
gage as  against  the  objection  that  they  were 
executed  to  the  third  person  without  his  knowl- 
edge and  were  never  delivered  to  blm. 
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In  claim  and  iellverj  for  a  crop  raised  by 
a  lessee  on  leased  premises,  the  evidence  showed 
that  the  lease  stipulated  that  the  ownership  of 
the  crop  shonld  remain  in  plaintiff,  the  lessor, 
ontil  the  conditions  of  the  lease  had  been  com- 
plied with,  and  also  showed  the  execution  by 
the  lessee  of  a  chattel  mortgage  covering  the 
crop,  and  plaintiff's  ownership  of  the  mortgage 
aod  the  existence  of  the  indebtedness  due  on 
the  lease  and  the  chattel  mortgage  at  the  time 
defendant  levied  on  Uie  crop.  There  were  no 
circumstances  throwing  any  suspicion  on  the 
transaction.  Held,  that  the  court  properly  di- 
rected a  verdict  for  plaintiff. 

Appeal  from  Circuit  Court;  Minnehaha 
County. 

Action  by  W.  H.  Lyon  against  N.  E.  Pbll- 
lipa.  From  a  Judgment  for  plalntUf,  defend- 
ant appeals.    AfBrmed. 

Joe  Klrby,  for  appellant  Davis,  Lyon 
&  Gates,  for  respondent 

OORSON,  J.  This  is  an  appeal  from  a 
Judgment  entered  upon  a  directed  verdict. 
TTbe  action  was  Instituted  in  claim  and 
delivery  to  recover  the  possession  of  a  cer- 
tain quantity  of  flax  seed  alleged  to  have 
been  seized  and  taken  Into  bis  possession 
by  tlie  defendant  and  which  the  plaintiff 
claimed  to  own  by  virtue  of  a  certain  farm 
lease  executed  by  bim  to  one  Juhl  on  land 
In  Minnehaha  county  upon  which  the  flax 
seed  was  raised,  and  be  also  claimed  an 
Interest  in  said  flax  seed  by  virtue  of  a  chat- 
tel mortgage  executed  to  P.  H.  Holllster  by 
said  Jnbl  to  secure  the  payment  of  certain 
promissory  notes  executed  by  said  Juhl  to 
-said  Holllster,  but  which  notes  and  mortgage 
were  owned  by  the  plalntlfC.  At  the  close 
•of  all  the  evidence  the  court  directed  a  ver- 
<Uct  in  favor  of  the  plaintiff.  The  defendant 
and  appellant  seeks  a  reversal  of  the  Judg- 
ment and  assigns  as  error  the  ruling  of  the 
court  as  follows:  "(1)  That  the  plaintiff 
-should  have  been  required  to  elect  upon 
which  cause  of  action  he  would  proceed;  (2) 
that  the  court  erred  In  overruling  defend- 
ant's objections  to  certain  testimony  of  the 
plaintlfT;  (3)  that  the  court  erred  in  directing 
a  verdict  for  the  plaintiff." 

It  will  be  noticed  that  the  first  error  as- 
aigned  Is  that  the  court  erred  in  refusing 
to  require  the  plaintiff  to  elect  ui)6n  which 
cause  of  action  he  would  rely.  The  com- 
plaint as  before  stated,  set  out  fully  the  exe- 
cution of  the  farm  lease  which  contains  the 
following  clause:  "The  title  and  ownership 
of  all  crops  grown  upon  said  premises  shall 
be  and  remain  in  said  Lyon  until  all  the 
conditions  of  this  agreement  are  fully  com- 
plied with  by  said  Juhl  and  all  indebtedness 
that  may  be  due  or  owing  said  Lyon  by  said 
Jubl  is  fully  paid" — and  claimed  that  at 
the  time  the  said  flax  seed  was  seized  by  the 
defendant  there  was  a  large  sum  due  and 
unpaid  to  blm  from  the  said  Juhl.  The 
plaintiff  also  sets  out  in  his  complaint  the 
execution  of  certain  notes  and  a  chattel 
mortgage  by  said  Juhl  to  said  Holllster  on 


the  same  flax  seed  seised  by  the  defendant 
to  secure  certain  notes  and  of  which  notes 
and  chattel  mortgage  the  plaintiff  was  the 
real  owner,  and  that  at  the  time  of  the 
seizure  of  the  said  flax  seed  the  said  notes 
were  due  and  unpaid,  and  that  be  was  there- 
fore entitled  to  the  possession  of  the  said 
flax  seed  under  and  by  virtue  of  the  said 
chattel  mortgage.  At  the  commencement  of 
the  trial  the  defendant  moved  that  the  court 
require  the  plaintiff  to  elect  upon  which 
cause  of  action  he  would  proceed,  but  this 
motion  was  denied  by  the  trial  court  It  Is 
now  contended  by  the  appellant  that  the 
court  erred  in  this  ruling  for  the  reason  that 
the  two  causes  of  action  are  inconsistent. 
We  are  of  the  opinion,  however,  that  the 
court  committed  no  error  In  its  ruling.  It 
was  competent  for  the  plaintiff,  as  he  claimed 
possession  of  the  property  both  under  the 
farm  lease  and  the  chattel  mortgage,  to 
set  up  both  causes  of  action  In  his  complaint 
and  to  Introduce  evidence  proving  or  tending 
to  prove  them,  and  in  our  opinion  they  were 
not  inconsistent;  but  even  If  they  had  been 
inconsistent  the  plaintiff  could  not  have 
been  compelled  to  elect  upon  which  cause  of 
action  be  would  proceed.  Under  certain 
provisions  in  the  farm  lease  when  Jubl  had 
l^aid  up  all  the  claims  held  against  him  by 
the  plaintiff  he  was  entitled  to  two-thirds 
of  the  flax  seed  raised  upon  the  premises. 
He  therefore  had  an  equitable  interest  In  the 
flax  seed  that  he  could  properly  mortgage  not- 
withstanding the  terms  of  the  farm  lease. 

The  appellant's  contention  that  be  was  mis- 
led by  the  claim  under  the  chattel  mortgage 
is  not  entitled  to  any  consideration,  for  the 
reason  that  the  chattel  mortgage  was  duly 
recorded  and  the  law  Imputes  to  him  con- 
structive notice  if  he  bad  not  actual  notice 
of  the  mortgage  at  the  time  he  levied  upon 
the  property.  It  appears,  however,  in  this 
case  by  the  uncontradicted  evidence  that  he 
had  actual  notice  of  the  existence  of  the 
mortgage  prior  to  the  levy.  The  ap()ellant 
cites  no  authorities  In  support  of  bis  con- 
tention, and  we  do  not  deem  It  necessary  to 
discuss  It  further. 

The  second  contention  of  appellant  that  the 
court  erred  In  overruling  certain  objections 
of  appellant  to  plaintiff's  evidence,  Is  also 
without  merit  The  evidence  was  to  the  ef- 
fect that  the  notes  and  mortgage  securing 
the  same  were  taken  in  the  name  of  Hollls- 
ter, but  in  fact  belonged  to  the  plaintiff; 
that  the  plaintiff  had  frequently  taken  notes 
and  mortgages  in  the  name  of  Mr.  Holllster 
before  and  since  the  notes  and  mortgage  In 
question  were  executed  with  the  full  consent 
of  Mr.  Holllster.  We  are  of  the  opinion  that 
this  evidence  was  competent  and  fully  met 
the  objection  made  to  tbe  validity  of  the 
notes  and  mortgage  on  the  ground  that  they 
were  executed  to  Mr.  Holllster  without  bis 
knowledge  and  consent  and  were  never  In 
fact  delivered  to  bim.  It  was  disclosed  by 
tbe  evidence  that  It  had  been  the  custom  of 
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the  plaintiff  tD  take  such  notes  and  mortgages 
In  the  name  of  Mr.  Hollister  with  hta  consent, 
and  bl8  assent  to  the  delivery  of  this  mort- 
gage and  notes  to  the  plaintiff  for  him  In  this 
particular  transaction  would  be  presumed. 
The  delivery  to  the  plaintiff  for  Holllster,  as 
he  was  the  real  party  In  interest,  should  be 
held  to  be  a  good  delivery.  The  case  of 
Welch  ▼.  Sackett,  12  Wis.  24S,  relied  on  by 
the  appellant,  is  not  In  point.  In  that  case 
the  delivery  of  the  chattel  mortgage  was 
made  to  the  mortgagor's  attorney  for  the 
benefit  of  the  mortgagees,  and  before  the  as- 
sent of  the  mortgagees  to  the  transaction 
was  bad  the  proi>ert7  was  attached  by  other 
creditors  of  the  mortgagor.  But  as  we  have 
seen  the  delivery  in  the  case  at  bar  was 
made  to  the  real  party  in  interest,  and  in 
pursuance  of  the  custom  to  which  Holllster 
had  fully  assented.  There  was  therefore,  In 
our  opinion,  a  good  delivery  of  the  chattel 
mortgage,  and  under  the  facts  as  shown  in 
this  case  by  the  evidence  the  plaintiff  was 
entitled  to  the  possession  of  the  property  not 
only  under  bis  farm  lease,  but  also  under  the 
chattel  mortgage. 

The  last  contention,  that  the  court  erred 
in  directing  a  verdict  for  the  plaintiff,  is 
clearly  untenable.  The  evidence  as  to  the 
execution  of  the  farm  lease  and  the  execu- 
tion of  the  chattel  mortgage  and  the  exist- 
ence of  the  Indebtedness  due  on  said  farm 
lease  and  said  chattel  mortgage  at  the 
time  the  levy  was  made  was  uncontradicted, 
and  there  were  no  circumstances  tending 
to  throw  any  suspicion  upon  the  transaction 
as  was  apparent  in  the  case  of  the  Iowa 
Nat  Bank  v.  Sherman  &  Bratager  (S.  D.) 
103  N.  W.  19,  and  McGiU  v.  Young,  16  S. 
D.  860,  02  N.  W.  1066,  and  other  cases  cited 
by  the  appellant. 

Finding  no  error  in  the  record,  the  Judg- 
ment and  order  denying  a  new  trial  are  af- 
firmed. 


STATE   ex   rel.   OHRISTIANSON   v. 
ALUSON  et  al. 

(Supreme  Court  of  South  Dakota.    Aug.  8, 

1906.) 
Appeal  —  ArriBif arcs  —  Iwbixfficikwt    Peb- 

SENTATTOR    OP    CASE. 

Where  appellant  files  neither  abstract  nor 
brief,  the  Judgment  will  be  afflrmed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dir.  Appeal  and  Error,  g{  3089,  3109, 
8110,  44»>-i453.] 

Appeal  from  Circuit  Court,  Miner  County. 

Proceeding  by  the  state,  on  the  relation  of 
Charles  Christiansen,  against  Jesse  Allison 
and  others.  From  the  Judgment  of  the  cir- 
cuit court,  defendants  appeal.    Affirmed. 

B.  T.  Grua  and  T.  H.  Null,  for  appellants. 
Homer  &  Stewart  and  B.  H.  Wilson,  for  re- 
spondent 

HANEY,  J.  This  cause  having  l)een  sub- 
mitted under  rule  21,  on  May  2,  1906,  and 


appellants  having  filed  neither  abstract  nor 
brief,  the  appeal  is  presumed  to  bave  been 
abandoned  (Benedict  v.  Smith,  10  S.  D.  35, 
71  N.  W.  189;  Giles  ▼.  Mining  Co.,  11  S.  D. 
222,  76  N.  W.  928),  and  the  Judgment  of 
the  circuit  court  is  affirmed. 


STATE  V.  EDMUNDS. 

(Supreme  0>urt  of  South  Dakota.    Ang.  8, 
1906.) 

On  rehearing.    Affirmed. 

For  former  opinion,  see  104  N.  W.  1115. 

J.  li.  Jolley,  French  A  Or  vis  (Thomas  Sterl* 
Ing,  of  counsel ) ,  for  plaintiff  in  error.  Phll» 
Hall,  Atty.  Gen.,  Aubrey  Lawrence,  Asst  Att^. 
Gen.,  and  E.  B.  Healy  (H.  (X  Tilton  and  G. 
B.  Erlcson,  of  counsel),  for  the  State. 

HANEY,  J.  Adhering  to  the  views  hereto- 
fore announced  (104  N.  W.  1115),  the  order 
refusing  a  new  trial  and  the  order  denying 
defendant's  motion  In  arrest  of  Judgment^ 
in  this  action,  are  aflirmed. 

FULLER,  P.  J.  (dissenting).  It  is  an  ele- 
mentary principle  of  criminal  pleading  ttiat 
every  fact  essential  to  a  full  description  of 
the  identical  crime  charged  must  l>e  set  forth 
in  the  Indictment  In  this  state  the  phrase- 
ology of  the  statute  or  words  conveying  the 
same  meaning  must  be  so  nsed  tliat  the  acts 
constituting  the  offense  are  stated  in  ordinary 
and  concise  language  and  in  such  manner  as 
to  enable  a  person  of  common  understanding 
to  know  what  is  intended.  Rev.  Code  O. 
Froc.  S§  219,  221,  228.  The  unlawful  killing 
of  one  human  being  by  another  under  such 
circumstances  as  the  Indictment  before  us 
discloses  is  murder  when  effected  with  a 
premeditated  design,  and  in  the  language  of 
the  statute,  "when  perpetrated  without  a 
design  to*  effect  death  and  in  a  beat  of  pas- 
dion  *  *  *  by  means  of  a  dangerous 
weapon,"  It  is  manslaughter  in  the  first  de- 
gree, and  all  other  criminal  homicide  not 
defined  in  the  statute  as  murder  or  man- 
slaughter in  the  first  degree  is  manslaughter 
in  the  second  degree.  Rev.  Pen.  Code,  {S 
246,  254,  258;  State  v.  Hubbard  (S.  D.)  104 
N.  W.  1120. 

The  adverbial  phrases,  "without  a  design  to 
effect  death,"  "In  a  heat  of  passion,"  and 
"by  means  of  a  dangerous  weapon,"  or  words 
conveying  the  same  meaning,  are  the  differ- 
ential characteristics  of  the  form  of  man- 
slaughter in  the  first  degree  that  the  pleader 
in  this  case  attempted  to  charge  and  lus 
Indictment  contains  neither  of  such  vitally 
essential  expressions  nor  words  of  equivalent 
significance.  Although  the  indictment  cliar- 
ges  neither  murder  nor  manslaughter  in  the 
first  degree,  but  does  charge  the  killing  of 
one  human  being  by  the  act  of  another  with- 
out authority  of  law.  It  follows  as  a  mat- 
ter of  plain  statutory  construction  that  the 
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crime  of  which  the  defendant  was  accnsed 
Is  manalangbter  In  the  second  degree,  while 
the  conviction  waa  for  manslaoghter  In  the 
first  degree.  Having  thna  been  found  gnllty 
of  an  offenae  more  atrocious  than  that  with 
which  he  was  charged,  the  motion  In  arrest  of 
Judgment  and  for  a  new  trial,  made  in  behalf 
of  the  accused,  ought  to  have  been  granted. 


CHICAGO  ft  N.  W.  RY.  CO.  v.  STATE  et  al. 

(Supreme  Court  of  WisconBin.    June  21.  1908. 
Concurring  Opinion,  July  17,  1906.) 

1.  Taxation— Railboads— AasKssicKNT—Cbi.- 

HCnOH— UniyOBMITT. 

Chapter  815,  p.  401,  Laws  of  Wiscon- 
sin for  1908,  among  other  things  provides: 

(A)  For  a  preliminary  assessment  of  all  rail- 
way property  in  the  state  on  the  unit  system, 
by  a  state  board  of  assessors,  they  to  consider 
certain  specified  evidentiary  matters  and  others 
In  their  discretion  and  accord  owners  of  such 
property  a  hearing  and  complete  their  determin- 
ation of  the  cash  value  of  the  property  by  the 
first  day  of  November  of  the  year  of  commen- 
cing the  work: 

(B)  For  a  determination  by  such  board,  by 
the  day  aforesaid,  of  the  cash  value  of  all 
funeral  property  in  the  state  assessed  to  be 
taxed  in  the  then  year,  certain  specified  data 
to  be  considered  and  ail  other  evidentiary  mat- 
ters obtainable  from  all  sources; 

(C)  For  a  determination  by  said  board,  on 
and  between  the  first  Monday  of  December  in 
the  year  aforesaid  and  the  following  ISth 
day  of  January,  with  reference  to  certain 
specified  data,  of  the  aggregate  tax  in  the  whole 
state,  for  all  purposes,  state  and  local,  ex- 
cept special  assessments  for  local  improvements, 
levied  on  the  valuation  aforesaid; 

(D)  For  a  session  of  such  board,  substantially 
continuing  from  the  second  Tuesday  of  Novem- 
ber aforesaid  till  the  15th  day  of  the  following 
January,  for  the  purpose  of  reviewing  the  as- 
sessment of  railway  property  and  the  valua- 
tion of  the  general  property  made  as  afore- 
said, any  owner  of  railway  property  to  have  an 
opportunity   during   such   period   to   be   heard, 

(a)  as  to  the  valuation  and  assessment  thereof, 

(b)  as  to  the  valuation  of  general  property,  and 

(c)  as  to  the  taxes  to  be  levied  on  its  property ; 

(E)  For  a  determination  by  such  board  of  the 
average  rate  of  taxation  on  general  property; 

(F)  For  the  making  of  a  tax  roll  showinK  the 
namea  of  all  owners  of  railway  property  and  the 
taxes  thereon; 

(O)  For  collecting,  in  due  course,  of  such 
taxes  by  the  state  treasurer. 

The  first  clause  of  section  1,  art.  8,  of  the 
Constitution,  declaring  that  the  rule  of  taxa- 
tion shall  be  uniform,  relates  to  all  property 
taxed  directly,  and  that  only. 

[Ed.  Note. — For  cases  In  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  H  68,  69.] 

2.  Samb— PowEB  TO  Tax. 

Section  1,  art.  8,  aforesaid  does  not  limit 
the  exercise  of  the  power  of  taxation  to  that 
on  property. 
8.  Same. 

Section  1  of  article  8  of  the  Constitution 
limits  taxation  of  property  to  such  as  the  L^ls- 
lature  shall  prescribe,  makes  all  such  property 
one  class,  and  ordains  that  the  rule  of  taxation 
shall  be  uniform  in  respect  thereto. 
4.  Saite— Pbopimty  Subjict  to  Tax— Exbup- 

TI0N8. 

The  second  clause  of  such  section  leaves 
the  Legislature  unlimited  authority  as  to  what 
property  shall  be  taxed  and  what  shall  not  be 
taxed,    subject    to    other    equality    clauses    of 


the  organic  law,  particularly  lectlen  1,  art.  1. 
In  prescribing  property  for  taxation  all  of  any 
particular  class  moat  be  m  prescribed  or  be 
exempted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Taxation,  {{  00-9QJ 

6.  SAlf»— CLABSmOATION  OT  Pbopkbtt. 

In  prescribing  properly  for  direct  taxa- 
tion, or  instrnmentalltiea  to  effect  such  taxation, 
but  not  otherwise,  under  section  1,  art.  8.  of  the 
Constitution,  the  Legislature  may  classify  and 
subclass! fy  property,  to  the  extent  of  dis- 
tinguishing differences  as  to  a  particular  class 
or  subclass,  reasonably  requiring  special  treat- 
ment to  promote  the  constitutional  requirement 
that  as  to  all  property  taxed  the  rule  of  taxa- 
tion shall  be  uniform. 

[Ed.  Note. — For  cases  in  point,  lee  voL  4S, 
Cent.  Dig.  Taxation,  |f  00-05.] 

8.  Same— nniFORMiTT. 

The  rule  of  uniformity  has  reference  to 
nnlformity  of  burden,  not  necessarily,  uniform- 
ity of  methods  of  imposing  burdens  and  realis- 
ing thereon. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Taxation,  |{  68,  69.] 

7.  Samb. 

The  rule  of  uniformity  for  direct  taxation 
on  property  Is  the  rule  ordained  by  the  Con- 
stitution itself,  vitalized  by  legislative  essen- 
tials necessary  to  its  execution  and  aided  by 
legislative  details  promoting  its  purpose  tb 
burden  every  dollar  In  value  of  all  property 
prescribed  for  direct  taxation,  having  regard 
to  special  conditions  In  the  respective  taxing 
districts,  the  same,  as  near  as  practicable,  as 
every  other  dollar  In  value  of  such  property,  is 
burdened. 

[Ed.  Note. — For  cases  In  point,  see  vol.  46, 
Cent.  Dig.  Taxation,  S{  68,  69.] 

8.  S.'  MB— PrBLIO  SCBVICB  COBPOBATIONS. 

The  property  of  a  public  service  corpora- 
tion is  to  be  valued  for  taxation  aa  a  unit, 
the  franchise  element  and  tangible  elements, 
whether  in  land  or  movables,  being  regarded 
as  inseparable  parts  of  one  thing  In  which 
the  former  so  far  predominates  as  to  stamp  all 
with  the  Impress  of  personal  property. 

9.  Sahb— Assessments. 

In  assessing  property  of  ordinary  corpo- 
rations or  of  firms  or  individuals,  the  same  Is 
to  be  valued  with  reference  to  its  use,  situa- 
tion, and  all  that  concerns  the  same,  no  value 
being  placed  on  such  IntanKibles  as  good  will  or 
mere  ordinary  corporate  rights  or  other  mere 
circumstaBices  other  than  as  the  same  Is  in- 
cluded in  the  actual  value  of  the  tangible  things. 
In  the  places  and  under  the  conditions  in  which 
they  are  found. 

10.  Same— Private  Cobpobations. 

Property  owned  by  mere  private  corpora- 
tions is  to  be  valued  the  same  as  if  owned  by  a 
private  person. 

11.  Save— Real  Pbopbbtt. 

In  assessing  real  property  for  taxation, 
the  assessing  agency  Is  not  concerned  with 
physical  value,  except  as  evidence  of  physical 
conditions;  nor  specially  concerned  with  fran- 
chise value.  All  it  to  be  valued  as  a  unit. 
Inseparable  for  the  purpose  of  valuing  any  one 
element  or  determining  the  value  of  the  whole. 
by  adding  together  the  separate  values  of  ele- 
ments. 

12.  Same— Relief  in  Bquitt. 

If  the  assessing  agency,  in  valuing  the  gen- 
eral property  taxed,  commits  jurisdictional  or 
other  error  by  including  property  not  assessed 
by  local  assessors,  such  error  aflforrts  owners  of 
special  property  no  ground  for  Invoking  equity 
Jurisdiction. 

[Ed.  Note.^ — For  cases  In  point  see  vol.  46, 
Cent.    Dig.   Taxation,    H   913-917.] 
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13.  Same— Errors  in  Jddgmest. 
Unintentional  omissions  in  assessing  prop- 
erty for  taxation,  referable  to  mere  error  of 
judgment  or  inadvertence;  or  differeoces  be- 
tween different  assessors  as  to  the  treatment 
of  the  same  kind  of  property  under  the  same 
or  similar  circnmstancee,  or  other  mere  errors 
of  Judgment  or  mistakes  without  fraud,  do  not 
affect  the  validity  of  the  tax. 

[Ed.  Note. — For  cases  in  point,  sec  vol.  45, 
Cent.  Dig.  Taxation,  {  766.] 

14.  Same— Lkvt. 

A  tax,  state  or  local,  must  be  levied,  in 
the  sense  of  voting  the  tax,  by  the  legislative 
power  to  which  the  same  is  referable.  That 
cannot  be  delegated  to  administrative  officers. 
The  act  of  laying  the  tax,  and  of  determining 
the  basis  thereof  as  regards  the  valuation  of 
property,  on  tlie  legislative  plan,  is  administra- 
tive. The  former  is  an  act  of  making  law,  the 
latter  of  executing  it. 

15.  Same. 

When  the  Legislature  determines  to  raise 
a  stated  sum  of  money  by  taxation,  or  the 
sum  which  a  specific  form  of  taxation  may  pro- 
duce, and  delegates  to  administrative  officers 
the  duty  of  ascertaining  facts  and  making 
computations  from  given  data  or  facts  to  be 
ascertained  by  such  offlccrs  and  to  thereby  fix 
the  rate  and  eventually  the  amount  of  the  tax, 
it  levies  the  same  in  a  constitutional  sense. 

16.  Same  —  Amount  of  Tax  —  Duties  and 
Powers  of  Legislature. 

Section  5,  art.  8,  providing  that  the  Leg- 
islature shall  provide  tax  sufficient,  etc.,  and 
whenever  the  expanses  of  any  year  shall  exceed 
the  income,  the  Legislature  shall  provide  for 
levying  a  tax  for  the  ensuing  year  sufficient, 
with  other  sources  of  income,  etc.,  la  satisfied 
if  the  Legislature  determines,  as  shown  by  what 
it  does,  to  raise  by  taxation  a  specific  sum  for 
public  puiposes.  or  such  sum  as  the  form  of 
taxation  ndopted  will  produce.  No  express  legis- 
lative estimate  of  the  public  needs  is  necessary, 
nor  is  annual  or  semi-annual  legislation  neces- 
sary. A  law  In  that  regard  may  provide  gener- 
ally for  the  fature  or  till  changed  by  the  Legis- 
lature. 

17.  Same. 

Section  2,  art  8,  of  the  Constitution,  and 
section  5  ere  to  be  read  together.  The  latter 
limits  the  exercise  of  the  taxing  power  to  public 
purposes,  and  the  former,  likewise,  limits  the 
use  of  the  avails  of  such  exercise.  They  do  not 
limit  the  method  of  determining  the  needs 
therefor. 

18.  Same— Raii,boads— Ad  Valorem  Tax. 
The   purpose   of   the   ad    valorem   railway 

taxing  law  being  to  tax  railway  property  upon 
the  same  basis  and  at  the  same  rate  as  otnei 
property  prescribed  for  direct  taxation  through- 
out the  state  is  taxed,  exclusive  of  special  as- 
sessments, the  avails  in  money  should  be  regard- 
ed as  the  result,  in  effect,  of  state,  county, 
city,  town,  village  and  Rcbool  and  road  dis- 
trict taxation,  and  as  taking  the  form  of  state 
funds  by  a  constructive  accounting  between  the 
state  and  the  localities. 

19.  Same— Mortgaged  Debts. 

The  effect  of  chapter  378,  p.  601,  Laws 
of  1003.  is  to  exempt  from  taxation,  in  cases 
mentioned  as  personal  property,  any  ordinary 
mortgage  or  lien  In  the  nature  of  a  mortgage, 
on  realty,  and  the  debt  secured  thereby  to  the 
extent  of  the  value  of  the  security,  such  value 
being  regarded  as  an  interest  in  the  realty  in 
place  of  such  mortgage  and  such  part  of  the 
mortgage  indebtedness,  and  make  the  same 
taxable  to  the  mortgagee  separately  from  tne 
value  of  the  equity  or  to  the  mortgagor 
with  the  equity,  the  same  as  if  the  land  were 
unincumbered,  at  the  letter's  option. 

20.  Same— Credits— MOBTOAQE  Debt. 
Under  such  law,  so  much  of  the  mortgage 

indebtedness  as  measures  the  value  of  the  se- 


curity is  excluded  from  that  which  the  mort- 
gagor may  set  off  against  his  credits  in  de- 
termining the  excess  of  the  latter  over  his 
liabilities,  and  so  subject  to  taxation,  and  is 
also  not  available  to  the  mortgagee  in  making 
up  his  balance  of  credits  over  liabilities  sub- 
jeict  to  taxation,  but  the  excess  of  the  mortgage 
Indebtedness  over  the  value  of  the  security 
is  a  matter  receivable  as  to  the  mortgagee  and 
payable  as  to  the  mortgagor  to  be  taken  ac- 
count of  by  them  respectively  in  determining 
the  amount  of  their  respective  credits  sub- 
ject to  taxation. 

21.  Same. 

The  classification  of  mortgage  indebtedness 
as  indicated,  is  legitimate  under  the  doctrine 
of  classification  before  stated. 

22.  Same— Railroad  Pbopebtt— Method  or 
Assessment. 

The  feature  of  chapter  315,  p.  491,  Laws 
of  1903,  as  to  applying  the  average  rate  of 
taxation  on_  general  property  one  year  on  the 
value  of  railway  property  as  to  such  year,  in 
taxing  the  latter  the  succeeding  year,  is  legiti- 
mate, regarded  as  a  reasonable  exercise  of  leg- 
islative judgment  as  to  the  method  of  burden- 
ing railway  property  with  state  and  local  taxes, 
except  special  assessments,  the  same  as  gen- 
eral property  throughout  the  state,  as  near 
as  practicable,  and  is  consistent  with  section 
1,  art.  8,  of  the  Constitution. 

23.  CoNSTiTtnioNAL  Law  —  Statotes  —  Pre- 
sumptions. 

It  must  be  presumed  in  favor  of  an  act 
of  the  Legislature  that  the  law  making  power 
intended  a  valid  enactment,  and  it  is  to  be  sus- 
tained if  in  any  reasonable  view  thereof  it 
can  be  fairly  read  in  harmony  with  constitu- 
tional requirements. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10. 
Cent.  Dig.  Constitutional  Law,  t  46.] 

24.  Taxation— Railroad  Propeett. 

It  is  considered  that  chapter  315,  p.  491. 
Laws  of  1903,  contemplates,  in  effect,  state  and 
local  taxation  of  railway  property  the  same  as 
of  other  property,  as  near  as  practicable,  the 
state  acting  as  agent  for  the  localities  and  the 
latter  for  the  former,  the  avails  of  the  impo- 
sition on  the  railway  property,  after  reaching 
the  state  treasury,  and  the  corresponding  re 
suits  of  the  local  impositions,  after  reaching 
local  treasuries,  remaining  with  the  respective 
agencies  for  their  use,  as  upon  a  constructive 
accounting  and  exchange  of  equivalents. 

25.  Constitutional  Law— Due  Process  of 
Law— State  Board — Rate  of  Taxation- 
Notice. 

The  duty  of  the  state  board  under  chapter 
315,  p.  491,  Laws  1903,  as  to  determining  the 
average  rate  of  taxation  on  general  property 
is  wholly  ministerial.  No  notice  to  the  owners 
of  railway  property,  or  proceedings  In  that  re- 
gard, with  opportunity  to  be  heard,  is  re- 
Suired  under  the  constitutional  provision  as  to 
ue  process  of  law,  and  none  whatever  except 
as  provided  by  the  written  law. 

26.  Taxation— Meeting  of  Administbativb 
Board— Notice. 

A  date  being  fixed  by  the  law  of  the 
session  of  an  administrative  board  to  perform 
duties  of  a  quasi-judicial  nature,  in  which  in- 
dividuals are  specially  interested,  no  notice  to 
the  latter  is  necessary  unless  otherwise  re- 
quired by  statute. 

27.  Same— Railroads. 

It  is  within  legislative  discretion  to  placf 
railway  corporations  in  a  class  by  themsclvra 
as  regards  instrumentalities  for  imposing  upon 
their  property  the  same  rate  of  taxation,  as 
near  as  practicable,  as  is  imposed  on  all  other 
property  throughout  the  state,  the  design  ns 
to  such  instrumentalities  being,  in  the  judg- 
ment of  the  Legislature  reasonably  appropriate 
to  effect  the  purpose  that  all  property  taxed 
directly  shall  be  burdened  according  to  the  man- 


Digitized  by  LjOOQIC 


wis.) 


CHICAGO  &  N.  W.  RT.  CO.  t.  STATE. 


659 


date  of  the  Constltntion,  that  the  rale  of  taxa- 
tion shall  be  nniform. 

[Ed.   Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Taxation,  {{  90-05.1 

28.  Saio— SiT0s  FOB  Taxation. 

The  Legislature  cannot  arbitrarily  or  cap- 
riciously give  property  a  situs  for  taxation. 
Tax  burdens  must  be  Imposed  on  the  state  at 
large,  the  county  at  large,  and  on  the  smaller 
taxing  districts  at  large,  according  as  the 
purpose  thereof  Is  purely  general  or  purely 
local  to  the  particular  taxing  district. 

29.  Saio— Situs  of  Railway  Pbopertt. 
The  scope  of  the  power  of  the  Legislature 

to  fix  the  situs  of  railway  property  for  taxa- 
tion has  regard  to  the  nature  of  such  property 
as  personalty. 

30.  Same— Situs  of  Pebsonaltt. 

The  doctrine  that  the  situs  of  personal 
property  for  taxation  is  the  home  of  the  corpo- 
ration, is  the  law  of  the  state  only  in  the  ab- 
sence of  a  law  dxing  some  other  situs  within 
constitutional  limitations. 

31.  SaMK— RAII.B0AD8. 

The  limit  of  legislative  power  as  to  terri- 
tory in  fixing  the  situs  of  personal  property 
for  taxation  is  not  the  taxing  districts  in  which 
the  risible  part  of  the  railroad  and  Its  office  or 
offices  are  located. 

32.  Sake. 

The  limitation  above  mentioned  include* 
any  taxing  district  where  such  relations  ex- 
ist between  it  and  the  owner  of  the  property, 
either  directly  or  with  reference  to  such  prop- 
erty that,  reasonably  it  may  be  said  the  duty 
to  pay  the  tax  is  a  return  obligation  for  some 
duty  of  the  payee  to  extend  to  the  former,  either 
as  to  persons  or  property  the  benefits  of  its 
government. 

33.  Sahb— Judicial  Revibw. 

Whether  the  relations  stated  exist  in  any 
given  circumstances  is  a  legislative  question, 
and  wholly  beyond  judicial  interference,  ex- 
cept In  case  of  manifest  caprice  of  violation 
of  the  command  that  the  mle  of  taxation  shall 
be  uniform. 

34.  Sajo— Raiuwad  Pbopkbtt. 

The  peculiar  nature  of  railway  corpora- 
tions as  to  their  commanding  position,  the 
universality  and  closeness  of  their  touch  with 
the  everyday  life  of  the  people,  the  mututil 
relations  of  dependence  for  well-being  both 
as  to  persons  and  property,  reaching  the  state 
at  large,  the  needs  of  such  corporation  as  to 
support  and  protection,  the  significant  degree 
in  which  the  administrative  energy  of  all  de- 
partments of  the  state  is  devoted  to  affairs 
concerning  their  regulation  and  well-being,  and 
their  public  privileges  springing  from  the  whole 
people,  warrant  the  exercise  of  legislative  pow- 
er, giving  to  their  property  for  the  purposes 
of  taxation  a  general  situs,  and  applying  tiiere- 
to  the  average  rate  of  taxation  throughout  the 
state  on  general  property  prescribed  for  taxa- 
tion, whetlier  regarded  as  having  a  situs 
throughout  the  state  or  one  limited  to  the  taxing 
districts  touched  by  their  tracks. 

35.  Sake. 

The  rule  that  property  of  a  railway  corpo- 
ration, for  the  purposes  of  direct  taxation,  must 
be  valued  as  a  unit,  reasonably  demands  that 
such  value  be  treated  as  a  unit,  and,  to  the  end 
that  the  rule  of  taxation  may  be  nniform.  that 
the  average  rate  of  taxation  on  general  property 
throughout  the  taxing  districts  which,  in  any 
reasonable  view,  are  entitled  to  participate  in 
taxing  such  property  be  applied  thereto,  and 
the  avails  be  treated  as  belonging  to  the  state 
for  public  purposes,  on  the  theory  of  a  construc- 
tive accounting  between  it  and  such  taxing 
districts. 
(Syllabus  by  the  Judge.) 

Appeal  from  Circuit  Court,  Dane  County; 
Samuel  D.  HastingB,  Judge. 


Action  by  tbe  Chicago  &  Nortbweetera 
Railway  Company  against  the  state  of  Wis- 
consin and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Action  to  enjoin  collection  of  taxes  levied 
upon  the  property  of  the  plaintiff  for  1904 
pursuant  to  chapter  315,  p.  491,  Laws  of 
1903. 

Tbe  action  was  to  test  the  validity  of  the 
law  changing  the  .method  of  requiring  rail- 
way companies  In  this  state  to  share  with 
other  property  owners  therein  the  benefits 
of  its  government  from  the  indirect  way 
to  tbe  ad  valorem  method.  The  facts  pleaded 
and  in  issue  and  matters  covered  by  the  evi- 
dence, showing  the  general  situation  giving 
rise  to  tbe  questions  discussed  In  the  opinion, 
are  Indicated  in  the  following  epitome  of  tbe 
trial  court's  findings.  It  should  be  noted 
that  those  portions  thereof  which  are  In 
Roman  letters  were  excepted  to  by  the  plain- 
tiff, and  those  Inclosed  in  brackets  by  the 
defendant 

(1)  At  and  since  tbe  inception  of  this  action 
defendant  Kempf,  as  State  Treasurer,  was 
In  possession  of  tbe  tax  roll  for  1904,  made, 
as  to  railway  property,  by  the  state  board  of 
assessors  under  chapter  315,  p.  491,  Laws  of 
1903. 

(2)  December  12,  1904,  plaintiff  was  duly 
notified  thereof  from  the  said  Treasurer's 
office,  and  of  the  tax  thereon  assessed  against 
the  plalntifr  for  the  year  1904,  that  the 
same  was  1189,231.61  after  allowing  credit 
for  license  fees  paid  by  defendant  for  such 
year,  and  payment  within  80  days  was  de- 
manded. 

[(8)  The  assessment  was  made  as  of  the 
year  1903.] 

[(4)  The  value  of  such  property  was  de- 
termined by  the  board  as  of  the  time  In  such 
year  It  determined  the  value  of  property 
generally,  BUT  NOT  AS  OF  THE  TIME 
OF    LOCAL   ASSESSMENTS.] 

[(5)  The  rate  of  taxation  used  in  making 
the  roll  was  determined  thus:  The  value 
of  all  property  In  the  state  for  1903,  exclusive 
of  railroad  property,  taxed  by  tbe  ad  valorem 
method  for  state  and  local  purposes  was 
preliminarily  determined  at  $1,753,120,000.00, 
without  notice  to  plaintiff.  Likewise  the 
value  of  plaintiff's  property  In  this  state  was 
determined.  Such  first  mentioned  determina- 
tion was  entered  In  October,  1003.  In  Sep- 
tember thereafter  plaintiff  was  given  a  hear- 
ing as  to  both  such  determinations.  The 
board  then  fixed  the  value  of  all  property  in 
the  state  other  than  railroad  property,  taxed 
ad  valorem,  at  $1,804,187,000.00,  and  taxes 
levied  {hereon  for  1903  at  $20,640,543.16, 
tbe  latter  without  notice  to  plaintiff.  On 
such  basis  the  board  determined  the  rate 
of  taxation  upon  all  property  so  taxed  ad 
valorem,  other  than  railroad  property,  for 
1908,  and  applied  the  result  to  tbe  assess- 
ment of  plaintiffs  property.] 

(C)  In  determining  the  nd  valorem  taxes 
paid  in  the  state  for  1008,  the  board  In- 
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eluded  all  such  taxes  of  erery  nature  col- 
lected In  any  taxing  district 

(7)  Dnring  the  time  material  to  this  Utl- 
gaton  plaintiff  did  not  have  any  property 
or  office  in  any  one  of  26  counties  of  the 
state. 

[(8)  The  rate  of  taxation  in  this  state  on 
all  property  other  than  railroad  property, 
for  1903,  and  the  rate  also  for  1904  in  many 
counties  where  plaintiff's  road  was  located, 
were  less  than  that  applied  to  plaintUTs 
property.] 

(9)  Plaintiff,  during  all  the  time  affected 
by  this  litigation,  was  a  corporation  organized 
under  the  laws  of  Illinois,  Michigan  and 
Wisconsin,  and  was  engaged  in  local  and 
interstate  business,  the  latter  extending  into 
many  states. 

(10)  IN  ASSESSING  PLAINTIFF'S  PROP- 
ERTY, THE  BOARD  CONSIDERED  THE 
ENTIRE  RAILWAY  SYSTEM  AND  ALL 
THINGS  AFFECTING  THE  VALUE,  BUT 
DID  NOT  INCLUDE  ANY  SUM  ON  AC- 
COUNT OF  FRANCHISES  OTHER  THAN 
THOSE  REFERABLE  TO  THE  LAWS  OF 
WISCONSIN. 

[(11)  When  chapter  816,  p.  401,  Laws  of 
1903,  became  effective  there  were  and  since 
have  been  numerous  street  railway  systems 
in  the  state,  some  doing  the  ordinary  busi- 
ness of  such  systems  and  some  operating  in 
and  through  two  or  more  cities,  villages,  or 
towns,  and  doing,  in  some  respects,  ordinary 
railway  business.] 

(12)  Such  street  railway  systems  were  not 
taxed  for  1904  under  the  aforesaid  law. 

(13)  During  the  time  affected  by  this  liti- 
gation there  were  several  railway  systems 
In  the  state  operated  by  electric  power,  the 
owners  having  the  right  of  eminent  domain 
and  having  used  it  In  the  establishment  of 
such  systems  In  the  manner  of  ordinary  rail- 
way companies.  Such  owners  were  author- 
ized by  their  charters  to  carry  freight  and 
passengers  and  to  make  rates,  and  the  sys- 
tems were  operated  between  cities  wide 
apart  [THE  BOARD  DID  NOT  KNOW 
THEREOF  WHEN  MAKING  THE  ASSESS- 
MENT OF  PLAINTIFF'S  PROPERTY.] 

(14)  NEITHER  SLEEPING  CAR  COM- 
PANIES NOR  THE  OWNERS  OF  RAIL- 
WAY PROPERTY  MENTIONED  IN  FIND- 
INGS 11,  12  AND  13,  IS  CLASSED  WITH 
ORDINARY  RAILROADS  UNDER  SUCH 
LAW,  NOR  IN  FACT  BELONG  THERETO, 
NOR  ARE  ENGAGED  IN  THE  SAME  BUSI- 
NESS, NOR  ARE  OPERATED  UNDER  THE 
SAME  CONDITIONS,  NOR  DO  THEY  POS- 
SESS IN  ALL  RESPECTS  THE  BAJIE 
POWERS  AND  PRIVILEGES. 

[(16)  None  of  the  corporations  mentioned  In 
(13)  were  treated  by  the  state  board  as 
under  said  law  of  1903.] 

[(16)  Twenty-eight  assessors,  under  objec- 
tion by  counsel  for  defendants,  testified,  In 
effect  that  in  valuing  the  property  for  taxa- 
tion for  1903' they  did  not  include  any  sum 
for  corporate  franchises  other  than  in  a  few 


cases,  such  as  gas  companies  and  electric 
light  companies,  whose  franchises  are  ex- 
pressly required  to  be  taxed,  or  include 
business  done  by  such  companies,  or  consider 
the  amount  character,  market  price,  or  ac- 
tual value  of  the  capital  stock  or  funded 
indebtedness  of  any  corporation  or  Joint 
stock  company,  but  fixed  the  value  solely 
with  reference  to  the  physical  property,  and 
that  the  elements  omitted,  bad  tliey  been 
included,  would  have  largely  increased  the 
aggregate  value  of  the  property  assessed.] 

[(17)  THE  STATE  BOARD,  IN  FIXING 
THE  VALUE  OF  GENERAL  PROPERTY, 
CONSIDERED  ALL  ELEMENTS  MEN- 
TIONED IN  SECTION  9  OF  CHAPTER  315, 
AFORESAID,  INCLUDING  THE  LOCAL 
TAX  ROLLS:  GENERALLY  SPEAKING, 
ALL  OFFICIAL  STATISTICS  AND  ALL 
OTHERS  OBTAINABLE  AFFECTING  TUB 
MATTER  AND  ALL  EVIDENCE  OB- 
TAINABLE FROM  ALL  SOURCES,  AND 
ACTED  UPON  THEIR  BEST  JUDGMENT 
AND  KNOWLEDGE,  AND  RAISED  THE 
AGGREGATE  VALUE  OF  LOCAL  ASSESS- 
MENTS WITHOUT  ADDING  ANYTHING 
SPECIFICALLY  FOR  VALUE  OF  FRAN- 
CHISES. ONLY  CONSIDERING  THE  SAME 
AS  AFFECTING  THE  VALUE  OF  COR- 
PORATE PROPERTY.  THEY  DID  NOT 
ADD  SPECIFICALLY  FOR  GOOD  WILL 
OF  BUSINESS,  OR  SPECIALLY  CONSID- 
ER EARNINGS  OR  PROFITS,  OR  THE 
VALUE  OF  STOCK  OR  BONDS,  AND 
MAKE  ADDITIONS  ON  ACCOUNT  THERE- 
OF.] 

[(18)  In  valuing  plaintiff's  property  its 
franchises  were  considered;  its  earnings,  ca- 
pacity, and 'the  market  value  of  its  stocks  and 
bonds.] 

[(19)  Members  of  the  board  were  of  the 
opioion  that  the  value  of  plaintiff's  physical 
property  in  Wisconsin  in  1904  was  several 
millions  dollars  less  than  the  value  placed  upon 
its  property  In  the  state  as  a  whole,  the  dif- 
ference between  such  physical  value  and  the 
assessed  value  being  on  account  of  franchises 
and  other  things  considered  by  the  board.] 
.  (20)  THE  LOCAL  ASSESSORS  ACTED 
HONESTLY  IN  DOING  THEIR  WORK. 
ASSESSING  ALL  PROPERTY  AT  WHAT 
THEY  CONSIDERED  THE  ACTUAL  VAL- 
UE, ANY  OMISSIONS  BEING  ATTRIBU- 
TABLE TO  IGNORANCE  OR  ERROR  OF 
JUDGMENT. 

[(21)  In  1903  and  1904,  as  a  rule,  mortgn^e 
Interests  in  lands  In  this  state  owned  by  resi- 
dents thereof,  but  residing  outside  of  the  dis-        ' 
tricts  where  the  lands  was  situated,  were 
assessed  to  the  owners  of  such  Interests,  to  the 
extent  of  the  value  thereof,  the  value  of  the        j 
equities  in  the  lands  being  assessed  to  the 
mortgagors.    Plaintiff's  property  In  Wiscon- 
sin, though  «ncumbered  by  mortgages  to  the        | 
amount  of  many  millions  of  dollars,  as  was        ' 
well  known  to  said  board  when  the  assess- 
ment complained  of  was  made,  was  assessed 
regardless  thereof,  no  deduction  being  made       | 
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on  accodnt  of  the  same  In  some  Inatancea 
said  mortgagee  did  not  contain  any  require- 
ment for  tbe  mortgagor  to  pay  the  taxes 
levied  on  the  mortgaged  property.] 

[(22)  When  the  action  was  commenced  said 
treasarer  was  not  financially  capable  of  re- 
sponding to  plalntlfT,  in  case  of  a  Judgment  in 
its  favor,  for  return  of  the  tax  in  question.] 

(23)  Plaintiff's  gross  earnings  in  Wisconsin 
for  1903  were  $15,718,846.17,  and  in  due 
course,  on  account  thereof,  it  paid  the  statu- 
tory license  fee  tax,  amounting  to  $028,753.84, 
receiving  a  license  to  transact  business  for 
one  year  under  section  1212,  Rev.  St  1898. 
[It  has  offered  and  is  ready  to  pay  any  addi- 
tional sum  which  It  ought  to  pay  upon  the 
same  being  duly  ascertained.] 

(24)  SAID  BOARD  THROUGHOUT  ACT- 
ED IN  GOOD  FAITH  AND  ACCORDING 
TO  LAW,  AS  THBY  VIEWED  THE  SAME. 
The  legal  results  of  such  facts,  the  court 
concluded,  was  this:  The  law  of  1903  Is  val- 
id; the  proceedings  complained  of  were  regu- 
lar. Defendant  is  entitled  io  a  dismissal  of  the 
complaint  with  costs. 

There  were  numerous  exceptions  filed  to 
refusals  to  find  as  requested  by  plalntlflTs 
counsel,  which  will  be  referred  to  In  the 
opinion  if  found  necessary. 

From  the  Judgment  entered  according  to  the 
foregoing  this  appeal  was  taken. 

Edward  M.  Hyzer  (Lloyd  W.  Bowers,  of 
counsel),  and  H.  O.  Falrchlld,  for  appellant 
L.  M.  Sturdevant,  Atty.  Gen.  (H.  W.  Chy- 
moweth  and  I.  L.  Lenroot  of  counsel),  for  re- 
spondents, Geo.  R.  Peck,  for  Chicago,  M. 
&  St  P.  Ry.,  as  amicus  curlse. 

MARSHALL,  J.  (after  stating  the  facts). 
It  does  not  seem  practicable  nor  advisable 
to  attempt  to  arrange  the  multitude  of  prop- 
ositions submitted  by  the  eminent  counsel, 
who  have  contributed  to  lighten  our  labors  In 
this  important  case,  so  as  to  treat  all  of  them 
In  detail  and  In  logical  order.  It  is  not  out 
of  place  to  say,  at  the  outset,  that  the  careful 
preparation  of  the  case  for  our  consideration 
on  the  part  of  appellant  merits  the  highest 
commendation,  and  that  such  preparation  on 
the  part  of  respondents  is  meritorious  as  well. 
It  is  gratifying  to  members  of  the  court  to 
have  those  whose  duty  it  is  to  co-operate  with 
them,  in  the  administration  of  Justice,  evince 
proper  appreciation  of  the  dignity  of  import- 
ant questions  to  be  solved,  and  their  duty  In 
respect  thereto.  Most  especially  is  that  so 
when  questions  of  such  supreme  Importance 
as  those  before  us  are  Involved:  questions  as 
far  reaching  as  to  the  welfare  of  the  people 
throughout  the  state,  and  Interests  of  great 
magnitude  to  the  parties  immediately  concern- 
ed, as  few,  if  any  that  have  been,  heretofore 
decided  by  this  court  It  is  due  to  counsel 
to  say  that  they  merit  the  distinction  of  hav- 
ing fully  appreciated  such  far  reaching  im- 
portance of  this  litigation  and  so  arise  to 
tile  occasion  that  they  may  well  rest  satls- 
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fled  of  having  legitmately  laid  the  full  re- 
sponsibility for  the  result  upon  those  who 
must  assume  It 

As  said  before.  It  does  not  seem  best  to 
attempt  to  treat  in  detail  all  the  major,  and 
minor  questions  as  well,  drawn  to  our  at- 
tention by  counsel.  All  may  well  be  group- 
ed under  a  few  grand  divisions,  as  it  were, 
and  thus  viewed  more  understandingly  than 
in  any  other  way.  The  first  one  in  order  re- 
lates to  the  scope  and  meaning  of  section  1, 
art  8,  of  the  Constitution. 

1. 

It  seems  quite  unaccountable  that,  after  the 
lapse  of  nearly  60  years  since  the  Constitu- 
tion was  framed,  and  half  a  century  since  that 
feature  of  the  article  in  question  was  first 
considered  by  this  court  notwithstanding  the 
seemingly  clear  decision  then  made  on  the 
point  at  that  time  primarily  Involved,  follow- 
ed soon  thereafter  by  a  second  decision  cov- 
ering the  precise  matter  now  In  band,  that  we 
should  find  ourselves  at  this  late  day  face  to 
face  with  a  controversy  as  to  the  precise 
meaning  of  the  words  of  our  organic  law: 
"The  rule  of  taxation  shall  be  uniform,  and 
taxes  shall  be  levied  on  such  property  as  the 
Legislature  shall  prescribe."  That  language 
seems  plain,  this  court,  as  we  shall  see,  early 
said  it  was  very  plain,  and  yet  It  has  been 
treated  time  and  again  as  ambiguous,  and 
still  seems  to  be  so  regarded,  notwithstanding 
all  that  this  court  has  In  50  years  said  on 
the  subject.  And  so  is  must  be  regarded,  es- 
pecially since  men  of  the  highest  attainments, 
lawyers.  Jurists  and  learned  laymen,  have 
read  different  meanings  out  of  It,  having  re- 
gard, as  it  has  been  thought,  to  the  object  of 
state  constitutions  and  the  broad  powers  pos- 
sessed by  the  people,  unrestrained  by  a 
charter  on  the  subject  No  better  object-les- 
son, perhaps,  could  well  be  presented  to  illus- 
trate the  rule  that  ambiguity  requiring 
Judicial  construction  may  as  well  arise 
through  the  apparent  consequences  of  applying 
words  In  their  literal  sense  to  the  subject  with 
which  they  deal  as  from  uncertainty  of  sense 
In  the  words  themselves,  than  by  the  matter 
In  hand.  By  such  application,  especially  in 
the  light  of  the  varying  views  entertained  of 
what  this  court  has  decided,  the  words  of  the 
Constitution  speak  one  way,  seemingly,  to 
some  and  another  way  to  others.  It  is  to  be 
hoped  that  by  the  treatment  of  the  subject  In 
the  three  cases  now  before  us  all  obscurities 
may  be  cleared  up. 

The  following  propositions  may  be  stated  as 
covering  ail  questions  that  have  arisen  under 
the  section  In  question: 

(1)  Did  the  fathers  of  the  Constitution 
Intend,  by  section  1,  art  8,  thereof,  that  all 
taxes  on  account  of  property  should  be  direct 
thereon,  the  owners  being  obligated  to  pay 
because  of  ownership,  but  the  taxes  to  be  in 
form  as  though  the  property  were  to  pay  the 
tax? 

(2)  Did  they  intend  that  all  property  should 
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be  taxed,  and  taxed  equally  so  far  as  prac- 
ticable? 

(3)  Did  they  deelgn,  by  aucb  section,  to  deal 
with  any  other  form  of  taxation  than  on 
property? 

(4)  Did  they  intend  that  all  property  taxed 
should  be  affected  by  the  taxing  barden  equal- 
ly so  far  as  practicable,  there  being  but  one 
rule  applying  equally,  so  far  as  practicable, 
to  each  member  of  the  one  class,  as  contra- 
distinguished from  several  rules  for  as  many 
classes,  the  rule  of  uniformity  being  satisfied 
by  uniformity  within  each  class? 

(6)  Did  they  contemplate  the  establishment 
of  a  leglalatlTe  rule  for  the  taxation  of  prop- 
erty that  should  be  uniform  In  that  It  should 
bear  as  equally  as  practicable  on  every  species 
of  property  prescribed  for  taxation,  and  each 
member  of  each  such  species? 

(6)  What  is  meant  by  the  rale  of  property 
taxation  which  the  Clonstltutlon  requires  to  be 
uniform? 

(a,  b)  The  first  proposition  is  ruled  in  the 
affirmative,  and  the  second  In  the  negative, 
by  the  repeated  decisions  of  this  court ;  they 
are  not  now  in  controversy.  Milwaukee  & 
Mississippi  Railway  Co.  v.  Board  of  Supers 
visors  of  County  of  Waukesha,  9  Wis.  481, 
note;  Wisconsin  Central  Railway  Co.  t. 
Taylor  County,  52  Wis.  8T,  8  N.  W.  833; 
State  of  Wisconsin  t.  Chicago  &  Northwest- 
em  Railway  Co.,  108  N.  W.  594,  and  Nunne- 
macher  v.  State  (decided  herewith)  108  N.  W. 
627.  There  may  be  privilege  taxes,  as  indi- 
cated In  the  cited  cases,  for  revenue  only, 
such  as  taxes  on  the  business  of  insurance 
Companies,  and  the  former  system  of  railway 
license  taxation ;  there  may  be  regulation  tax- 
es, with  incidental  revenue  features,  or  for 
revenue  only,  such  as  the  Inheritance  taxes; 
there  may  be  license  taxes  for  police  purposes 
only,  or  for  such  purposes  primarily  with  in- 
cidental revenue  features,  as  to  subjects  with- 
in the  field  of  police  regulations.  None  of 
such  taxes  fail  within  the  provisions  of  sec- 
tion 1,  art  8,  of  the  Constitution,  though  they 
are,  of  course,  under  the  limitations  of  other 
equality  clauses  of  the  Constitution  and  the 
fourteenth  amendment  of  the  Federal  Con- 
Btltution. 

(c)  The  third  proposition,  it  would  seem, 
has  been  quite  as  decisively  settled  in  the 
negative,  by  a  long  line  of  decisions  com- 
mencing with  Milwaukee  &  Mississippi  Rail- 
way Co.  V.  Board  of  Supervisors,  as  held  In 
the  cases  decided  herewith.  The  first  case 
went,  in  the  main,  as  we  shall  show,  upon  the 
ground  that  the  tax  was  not  one  on  property 
within  the  meaning  of  the  Constitution,  but 
was  an  exaction  In  lieu  of  such  taxation. 
The  mistake  subsequently  made,  at  times,  of 
speaking  of  a  tax  of  a  sort  other  than  one 
on  property,  but  In  lieu  thereof,  as  a  tax  on 
property,  seems  so  plain  that  the  wonder  Is 
that  any  such  process  of  reasoning  could  have 
been  indulged  in.  Privilege  taxes  elsewhere, 
under   constitutional   provisions   similar   to 


ours,  have  been  anifonnly  held  not  to  be 
taxes  on  property,  and  so  not  to  be  tested  by 
such  provisions  when  otherwise  they  would 
be  condemned  under  the  requirements  that 
taxation  of  property  shall  be  laid  by  a  uni- 
form rule,  or  on  a  rule  of  equality.  The  Con- 
stitution of  South  Carolina  provides  that  tax- 
es on  property  shall  be  uniform,  and  It  has 
been  held  that  it  refers  only  to  such  taxes  as 
are  conmionly  understood  to  be  direct  on 
property,  not  to  any  other  form  'of  taxing  the 
same,  though  it,  in  the  ultimate,  reaches  the 
property  and  in  both  cases  the  owner  must 
make  the  payment  Charlotte,  Colombia  & 
Augusta  R.  R.  Co.  ▼.  Glbbes,  27  S.  C.  SSS, 
4  S.  B3.  49.  The  same  court  held  that  in  all 
cases  where  taxes  are  assessed  on  property 
they  fall  under  the  constitutional  rule  of  uni- 
formity. State  T.  Hayne,  4  S.  C.  40a  The 
Constitution  of  Alabama  contains  a  similar 
provision,  and  thereunder  it  is  held  that  it 
is  referable  only  to  direct  property  taxation 
and  is  not  a  limitation  upon  any  other  form 
of  taxation.  Capital  City  Water  Co.  v.  Board 
of  Review  of  Montgomery  County,  117  Ala. 
303,  28  South.  970.  Such  holdings  In  large 
numbers,  under  similar  constitutional  pro- 
visions, might  be  given,  but  we  will  cite  but 
the  following  few  additional  cases:  Jersey 
City  Oas  Light  Co.  v.  United  Gas  Improve- 
ment Co.  (C.  a)  46  Fed.  264;  Cable  Co.  v. 
Attorney  General,  46  N.  J.  Eq.  373,  19  Atl. 
733,  19  Am.  St  Rep.  894:  State  v.  Board  of 
Assessors,  47  N.  J.  Law,  36,  54  Am.  Rep.  114; 
Union  Trust  Co.  v.  Wayne  Probate  Judge, 
126  Mich.  487,  84  N.  W.  1101 ;  State  v.  The 
Philadelphia,  eta,  R.  Co.,  46  Md.  361,  24  Am. 
Rep.  611;  Delaware  Railway  Tax,  18  Wall. 
(U.  S.)  206,  21  L.  Ed.  888;  Commonwealth 
V.  Provident  Institution  for  Savings,  12  Al- 
len (Mass.)  812;  Coite  t.  Society  for  Sav- 
ings, 32  Conn.  173.  Consideration  of  this 
branch  of  the  case  might  be  carried  to  a  very 
great  length  by  referring  to  the  nnmerons 
state  O>n8titutlons  and  decisions  under  them, 
but  we  shall  forego  saying  more  on  that  line 
than  to  record  that  from  a  careful  review  of 
the  entire  field  it  is  our  conclusion  that  tb» 
term  "tax  on  property,"  and  similar  expres- 
sions in  such  Constitutions,  has  been  uniform- 
ly held  to  stand  for  what  such  term  is  com- 
monly understood  to  signify. 

It  is  useless  to  press  upon  the  attention  of 
courts,  as  is  often  done,  the  idea  that  all 
taxes  are  really  on  the  owners  of  property. 
either  because  of  such  ownership  alone  or  the 
use  of  the  property,  in  some  way,  so  that  In 
practical  effect  whatever  be  the  form  of  the 
tax,  let  It  be  direct  or  Indirect  In  the  ulti- 
mate It  is  on  the  property  respecting  the  real 
basis  thereof  and  on  the  person  respecting 
the  instrument  that  must  necessarily  dis- 
charge it  and  that  regardless  of  the  form, 
the  mere  shadow  of  the  matter.  In  substance 
the  exaction  should  be  regarded  as  a  tax  on 
property.  All  such  methods  of  reasoning, 
however  philosophical  they  may  appear  to  be, 
have  been  met  over  and  over  again  by  tbe 
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courts  with  the  uniform  result  tbat  the  term 
"taxes  on  property,"  as  used  In  the  organic 
law,  means  taxes  on  things  tangible  or  in- 
tangible, as  distinguished  from  taxation  on  the 
right  to  use  or  transfer  things,  or  on  the  pro- 
ceeds of  business  in  which  the  use  of  things 
is  essential,  and  that  is  because  such  meaning 
Is  the  common,  ordinary  meaning  and  so  the 
one  which,  nothing  appearing  to  the  contrary, 
It  must  be  presumed  was  intended  In  fram- 
ing the  constitutional  provision.  We  will 
not  further  pursue  this  subject,  since  It  is 
more  distinctly  Involved  in  Nunnemacher  v. 
State,  106  N.  W.  627,  and  the  position  of  the 
court  has  been  there  so  clearly  stated  by  our 
Brother  WINSLOW  that  It  is  thought  there 
will  be  no  need  in  the  future  to  rediscuss  the 
matter. 

(d)  The  fourth  proposition  suggested  is  the 
one  of  greatest  signiflcance.  In  view  of  the 
reasons  which  moved  the  learned  court  to  pro- 
nounce the  Judgment  complained  of,  and  the 
attitude  of  counsel  in  respect  thereto.  The 
former  held  that  the  constitutional  require- 
ment tbat  property  shall  be  taxed  by  a  uni- 
form rule  does  not  mean  that  all  taxes  on 
property  shall  be  at  a  uniform  rate  and  by 
one  rule;  that  there  may  be  classification, 
and  that  the  rule  of  uniformity  is  satisfied 
by  uniformity  within  ea(4i  class.  That  idea 
Is  the  real  basis  upon  which  the  Judgment 
complained  of  was  rendered.  In  a  very  elab- 
orate opinion  the  circuit  judge  marshaled 
many  decisions  of  this  court  supposed  to  sup- 
port it 

While  it  did  not  appear,  upon  the  oral  ar- 
gument, that  the  trial  court's  theory,  as  in- 
dicated, was  relied  upon  with  any  great  de- 
gree of  confidence  by  counsel  for  the  state,  we 
find  by  their  brief  tbat  they  do  not  by  any 
means  intend  to  treat  It  with  indifference. 
They  stand  for  it  with  such  apparent  confi- 
dence as  to  require.  If  anything  other  than 
the  trial  court's  laborious  opinion  were  neces- 
sary, careful  consideration  thereof.  If  the 
trial  court's  position  be  sound  it  would  cer- 
tainly be  very  difficult  to  escape,  if  It  could 
be  done  at  all,  the  conclusion  that  the  Judg- 
ment appealed  from  is  right, 

Coonsel  for  appellant  contend  that  the  doc- 
trine that  uniformity  within  each  of  several 
.  classes  of  property  satisfies  the  calls  of  an 
equality  provision  in  a  state  constitution  deal- 
Ing  with  the  subject  has  no  application  to  such 
a  constitutional  provision  as  ours;  that  the  on- 
ly classification  permissible  thereunder  Is  the 
separation  of  property  Into  that  to  be  taxed 
and  that  not  to  be  taxed,  and  such  subclassi- 
flcatlon  of  the  former  as  may  be  reasonable, 
having  regard  to  methods  of  applying  the 
one  rule  of  uniformity  to  the  one  general 
class  so  as  to  work  out,  as  to  all,  equality  so 
far  as  practicable. 

The  trial  court  started  with  the  Idea  that 
this  court,  in  Milwaukee  8c  Mississippi  Rail- 
road Co.  V.  Board  of  Supervisors,  0  Wis.  431, 
decided  in  1855,  which  for  convenience  we  will 
call  the  first  case,  adopted  the  doctrine  that 


classi  flea  tlonof  property  for  direct  taxation,  for 
that  application  of  different  rules  to  different 
classes,  is  legitimate.  The  basic  question 
there,  as  we  shall  see,  was  whether  the  rail- 
way license  taxing  law  of  1854  was  one  im- 
posing taxes  on  property  within  the  meaning 
of  the  Ck>nstitution.  The  result,  in  eflfect,  was 
that  If  It  were  such  a  law  it  satisfied  the  rule 
of  uniformity,  since  the  taxes  imposed  were 
made  uniform  as  to  all  property  of  the  class, 
but  that  it  was  not  a  law  taxing  property. 
Here  Is  the  way  the  decision  was  phrased,  the 
propositions  being  numbered  for  convenience 
of  future  reference  In  this  opinion: — 

(1)  The  imposition  upon  railroad  property 
by  the  act  of  1854  does  not  violate  tbat  provi- 
sion of  the  Constitution  of  Wisconsin  which 
provides  a  uniform  rule  of  taxation,  provided 
like  property  pertaining  to  railroads,  or  all 
property  of  that  class.  Is  alike  taxed  or  alike 
exempt,  as  it  appears  to  be. 

<2)  But  the  court  does  not  think  that  the 
law  of  1854  does  Impose  a  tax  within  the 
meaning  of  the  constitutional  provisions,  and 
therefore  the  law  of  1854  is  valid,  so  far  at 
least  as  the  government  Is  concerned. 

It  is  quite  unmistakable,  from  the  phrasing 
of  the  decision,  that  the  first  proposition  was 
not  necessarily  decided,  since  the  final  con- 
clusion was  that  the  constitutional  provision 
was  not  involved.  However,  the  unnecessary 
conclusion  was  Judicial;  it  was  the  law  for 
that  case  and  a  rule  for  the  future  under  the 
doctrine  of  stare  decisis,  so  long  as  It  stood. 
So  the  trial  court.  In  tracing  the  Judicial 
history  of  the  matter  made  a  well  grounded 
commencement 

In  Knowlton  v.  Bock  County,  9  Wis.  410, 
which  for  convenience  we  will  hereafter 
generally  refer  to  as  the  second  case,  the  ques- 
tion as  to  whether  the  constitution  permits 
classification  of  property  for  the  purposes  of 
aplylng  different  rules  of  taxation  was  pre- 
sented for  decision.  The  circumstance  giv- 
ing rise  thereto  was  the  existence  of  a  law 
providing  that  in  levying  taxes  in  the  city 
of  Janesville,  farming  lands  situated  within 
Its  boundaries  should  not  be  burd«ied  to  the 
extent  of  the  burdens  on  other  property  of 
equal  value.  The  tax  on  such  farming  lands 
was  limited  to  one  half  of  one  per  cent  for 
current  expenses,  for  the  maintenance  of 
roads  and  bridges  and  for  the  support  of  the 
poor,  and  not  more  than  one  half  that  levied 
on  other  property,  and  that  for  all  other  pur- 
poses such  lands  were  entirely  exempted. 
The  decision  of  the  court  Justices  Dixon  and 
Paine  concurring,  was  that  the  law  was  in- 
valid because  (reciting  from  the  syllabus, 
which  Is  an  accurate  epitome  of  the  opinion), 
"the  Constitution  has  fixed  one  unbending 
uniform  rule  of  taxation  for  the  state,  and 
property  cannot  be  classified  and  taxed  as 
classed  by  different  rules.  The  provision  of  the 
Constitution  that  taxes  shall  be  levied  upon 
such  property  as  the  Legislature  shall  di- 
rect does  not  sanction  a  discrimination  which 
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provides  for  taxing  a  partlcalar  kind  of 
property  for  the  support  of  goTemment  by  a 
different  rule  from  tbat  by  wblch  other  prop- 
erty is  taxed.  When  the  kind  of  property  is 
prescribed  the  rule  of  taxation  must  be  uni- 
form, all  kinds  of  property  must  be  taxed  uni- 
formly or  be  absolutely  exempt"  That  Is, 
certainly,  no  less  emphatic  than  the  language 
used  by  the  Chief  Justice  In  his  opinion,  as  the 
following  will  show:  "Th^re  can  be  no 
medium  ground  between  absolute  exemption 
and  uniform  taxation."  The  theory  advanced 
would  permit  "different  rules  of  taxation  to 
the  number  of  which  there  Is  no  limit  except 
that  fixed  by  the  legislative  discretion,  while 
the  Constitution  established  but  one  fixed,  un- 
bending, uniform  rule  upon  the  subject"  If 
such  theory  Is  adopted  "It  will  afford  a  direct 
and  solemn  constitutional  sanction  to  a  sys- 
tem of  taxation  so  manifestly  and  grossly 
unjust  that  there  will  not  be  found  an  apolo- 
gist anywhere,  at  least  outside  of  those  who 
are  recipients  of  Its  favors."  The  mandate  of 
the  Constitution  "It  Is  true.  Is  very  brief,  but 
long  enough  for  all  practical  purposes,  long 
enough  to  embrace  within  It  clearly  and  con- 
cisely the  doctrine  which  the  framers  of  the 
Oonstltutlon  Intended,  that  of  equality.  The 
rule  of  taxation  shall  be  uniform,  that  Is  to 
say  *  *  *  It  shall  In  all  cases  be  alike; 
the  valuation  must  be  uniform,  the  rate 
must  be  uniform."  "Uniformity  •••  be- 
comes equality.  There  can  be  no  uniform 
rule,  which  Is  not  at  the  same  time  an  equal 
rule,  operating  alike  upon  all  the  taxable 
property  throughout  the  territorial  limits 
of  the  state,  municipality  or  local  subdivi- 
sion of  the  govemment  within  and  for 
which  the  tax  is  to  be  raised."  That  doctrine, 
so  vigorously  proclaimed,  has  never  been  over- 
ruled or  criticized  or  even  supposed  to  be 
open  to  question  In  this  court  so  far  as  we 
are  aware. 

It  will  be  seen  that  the  second  case  over- 
ruled most  distinctly  the  conclusion  unnec- 
essarily made  in  the  first  case.  The  full 
scope  of  the  former  decision  was  not  definite- 
ly known,  because  the  written  evidence  there- 
of was  not  then  at  hand.  A  full  history  of 
that  is  given  in  State  v.  Chicago  &  Northwest- 
em  Railway  Co.  (decided  herewith)  108  N.  W. 
6M.  No  attempt  to  overrule  the  ultimate 
conclusion  reached  in  the  first  case,  or  occa- 
sion therefor,  existed,  because  of  the  fact  as 
said  in  the  court's  opinion,  that  the  under- 
standing was,  as  was  the  fact  that  It  did  not 
Involve  the  taxing  power  under  section  1, 
art    & 

Justice  Cole  dissented,  being  more  Impres- 
sed, as  plainly  appears  from  his  dissenting 
opinion,  with  the  former  conclusion  unneces- 
sarily reached  Instead  of  by  the  dominant  one 
that  the  case  did  not  fall  under  the  constitu- 
tional provision.  He  evidently  was  of  the 
opinion  that  property  could  be  classified  for 
different  rules  of  ad  valorem  taxation,  and 
tbat  the  court  so  formerly  decided.  Mani- 
festly, the  first  case  did  not  involve  a  direct 


tax  on  property,  and  the  second  had  no  neces- 
sary or  logical  connection  with  the  first  ex- 
cept In  that  case  the  two  forms  of  taxatloD 
were  confused  somewhat  when  only  one  was 
referable  to  section  1,  art  i,  of  the  Constitu- 
tion 

The  circuit  Judge  further  reasoned  that 
the  question  in  the  Knowlton  Case  were 
again  passed  upon  In  Attorney  General  T. 
Plank  Road  Co.,  11  Wis.  35,  which  we  wUl 
call  the  third  case,  it  again  being  held  tbat  in 
the  first  case  the  conclusion  was  that  property 
could  be  classified  legitimately  for  different 
rates  or  rules  of  taxation.  In  this  third  cass 
the  source  of  disquieting  differences  as  to 
the  matters  In  the  first  decision,  is  very 
clearly  stated.  This  language  of  Justice 
Paine  as  to  the  attitude  of  the  court  in  the 
second  case  and  Justice  Cole's  then  remem- 
brance of  the  first  Is  significant:  "It  was 
there  said  that  the  court  held  (1)  that  the 
amount  required  to  be  paid  by  the  railway 
company  was  not  a  tax,  (2)  that  If  it  was  a 
tax  the  constitutional  requirement  of  uni- 
formity was  compiled  with,  inasmuch  as  all 
railroads  were  taxed  alike.  Mr.  Justice  Cole, 
however,  who  was  then  on  the  bench,  placed 
his  decision  upon  the  last  ground,  and  does 
not  understand  that  the  court  ruled  very 
strongly  upon  the  first"  It  should  be  ob- 
served that  the  order  of  the  decision  was  re- 
versed in  Justice  Palne's  statement;  a  cir- 
cumstance, however,  emphatically  indicating 
what  he  and  Chief  Justice  Dixon  regarded  as 
the  turning  matter  In  the  first  case.  The 
written  decision,  under  the  hand  of  Justice 
Smith,  when  recovered,  showed  very  distinct- 
ly that  the  dominant  the  governing  idea,  at 
least  with  Chief  Justice  Whiton  and  Justice 
Smith,  was  the  one  that  Justice  Cole  so 
thought,  years  after  the  decision  was  render- 
ed, was  not  "very  strongly  relied  on."  Only 
by  adhearlng  closely  to  the  dominant  Idea  ot 
the  first  case,  as  evidently  viewed  by  the 
majority  of  the  court  then  and  thereafter, 
and  that  in  the  second  as  so  viewed,  laying 
aside  expressions  in  dissenting  opinions,  can 
this  matter  be  set  at  rest 

When  we  speak  of  the  first  proposition  in 
the  first  case  as  having  been  unnecessarily 
decided,  we  do  not  mean  that  the  solution  of 
that  alone  would  not  have,  effectually,  dis- 
posed of  the  case;  but  it  would  not  have  so 
terminated  the  litigation  as  to  settle  the  con- 
troversy as  to  whether  the  tax  In  question 
was  one  referable  to  section  1,  art  8,  of 
the  Constitution,  which  was  the  basic  matter 
of  dispute. 

Now,  while  the  second  case  Involved  the 
question,  only  subjunctively  decided  In  the 
first  case,  and  not  the  one  necessarily  decided 
at  all,  the  third  Involved  subjunctively  the 
question  necessarily  decided  in  the  second 
case,  and  necessarily  the  turning  question  In 
the  first  Tbat  is,  while  the  first  case  dealt 
with  a  privilege  tax,  not  a  tax  on  property 
within  the  meaning  of  the  Constitution;  the 
second  dealt  with  the  latter,  not  with  the 


Digitized  by  LjOOQ IC 


Wia.) 


OmOAGO  ft  N.  W.  BY.  00.  T.  STATU. 


666 


former;  and  the  tbird  dealt  with  the  one, 
bat  not  with  the  other, — a  tax  on  proi>ert7. 
The  dectslon  In  the  third,  so  far  as  the  second 
orermled  the  decision  subjunctlvely  made  in 
the  first  case,  followed  It  as  bypothetlcally 
necessary  to  the  result  reached,  and  as  to 
the  matter  necessarily  decided  in  the  second 
case  it  was  subjunctlvely  affirmed,  and  ai 
to  the  turning  question  in  the  first  decision, 
in  the  latter  it  was  oTerrnled.  Thus,  the 
second  was  left  reaffirmed  as  to  there  being 
no  room  under  the  Constitution  for  classifi- 
cation of  property  for  different  rules  or  rates 
of  taxation,  and  the  first  was  left  wholly 
overruled.  Justice  Cole  preserved  consist- 
ency in  his  record  by  adhering  to  his  former 
view  that  classification  of  property  for  taxa- 
tion by  different  rules  or  rates  is  legitimate. 
He  stood  alone  on  that  at  first,  as  it  seems, 
as  he  did  in  the  second  and  the  third  cases. 
It  Is  suggested  that  when  the  matter  wab 
presented  to  this  court  later.  In  Kneeland  v. 
City  of  Milwaukee,  15  Wis.  454,  which  w* 
will  designate  as  the  fourth  case,  Justices 
Dixon  and  Paine  receded  from  their  posi- 
tion in  the  second  and  third  cases  on  all 
points  and  endorsed  the  views  of  Justice 
Cole,  restoring  to  full  validity  the  decision 
in  such  first  case,  both  on  the  question  there 
subjunctlvely  decided  and  the  one  necessar- 
ily determined,  and  also  endorsed  the  views 
of  Justice  Cole  as  to  the  point  necessarily 
decided  in  the  second  case  as  well.  That  is 
plainly  a  mistake.  In  the  last  opinion  filed, 
the  one  which  rehabilitated  so  to  speak, 
the  decision  in  the  first  case.  Justice  Paine 
prefaced  the  final  conclusion  reached  by 
stating  as  the  understanding  of  the  court  that 
a  difference  had  existed  as  to  what  was  de- 
cided in  the  first  case,  in  that  while  the  final 
writing  onder  the  hand  of  Justice  Smith 
abowed  that  the  conrt  held  that  the  law  of 
1854  did  not  "Impose  a  tax  within  the  mean- 
ing of  the  constitutional  provision,"  Justice 
Cole's  remembrance  was  that  the  court  did 
not  hold  that  the  law  "did  not  Impose  a  tax 
In  the  Just  and  proper  sense,"  "but,"  said 
Justice  Paine,  "the  difference  is  wholly  im- 
material inasmuch  as  iMth  statements  show 
tbe  court  held  that  even  If  it  was  a  tax  it 
was  no  violation  of  the  rule  of  uniformity ; 
both  show  that  the  law  was  decided  to  be 
no  violation  of  the  Constitution.  This  Is  all 
tbat  Is  material  for  us  to  know  In  giving 
effect  to  the  decision  as  an  authority  re- 
quiring us  to  sustain  the  validity  of  the  law, 
and  tbat  is  all  the  effect  we  give  to  It" 
In  that,  by  necessary  implication,  there  is  a 
distinct  negation  of  any  intention  to  over- 
rule anything  said  In  the  second  case  or  the 
third,  or  anything  said  In  the  opinions  on 
the  first  two  bearings  In  the  fourth,  except 
as  was  necessary  to  so  far  restore  the  deci- 
sion in  the  first  as  to  recognize  as  valid  the 
law  of  1854.  Tliat  covered  the  point,  and 
that  only,  as  to  the  law  noc  being  referable 
to  section  1,  art.  8,  of  the  Constitution, 
because  it  "did  not  impose  a  tax  within  the 


meaning  of  the  constltntional  provisions." 
The  point  subjunctlvely  decided  In  the  first 
case,  and  overruled  in  the  second,  was  plain- 
ly left  where  the  second  case  left  it,  namely, 
that  there  can  be  no  classification  for  differ* 
ent  rules  of  taxation  under  section  1,  art 
8,  of  the  Constitution. 

Following  along  the  mistaken  line  we  have 
Indicated  as  having  been  taken  by  the  circuit 
court  and  maintained  by  counsel  for  respond- 
ent. It  is  suggested  that  this  court  In  Ha- 
tlnctly  affirming  the  Knowlton  Case  In  Hale 
V.  Kenosha,  29  Wis.  699,  overlooked  the  fact 
that  the  former  was  expressly  repudiated  In 
the  Kneeland  Case.  Instead  of  such  repudia- 
tion there  was  the  most  emphatic  affirmance 
thereof,  as  we  have  seen,  as  to  the  question 
under  consideration  here.  So  the  fifth  case, 
on  that.  Is  In  perfect  harmony  with  the 
dominant  with  the  ruling  feature  of  the 
second.  It  is  hardly  reasonable  to  suppose 
that  the  Justices  concerned  in  making  so 
important  a  decision  as  that  in  the  second 
case  where  they  divided,  finally  nnlted  In 
overruling  It  In  the  fourth,  and  so  soon  as  the 
fifth  case  was  decided,  nnlted  In  going  back 
to  the  position  taken  In  the  second  and  con- 
curred In  reinstating  It  and  relntrenchlng  it 
In  a  most  decided  manner. 

The  sixth  case  In  order  Is  Wisconsin  Cen- 
tral Railway  Co.  v.  Taylor  County,  62  Wis. 
37,  8  N.  W.  833.  It  Is  referred  to  apparently 
as  finally  Intrenching  In  our  system  the  Idea 
of  classification  of  property  for  taxation  of 
It  by  varying  rules.  In  a  subsidiary  sense. 
That  seems  to  be  based  in  part  on  the  very 
accurate  history  there  given  of  the  treat- 
ment here,  of  the  railway  license  tax  law, 
dignifying  the  first  decision  as  regards  points 
there  "necessarily  decided"  as  the  law  of  thU 
state,  and  stamping  as  "mere  dicta"  all  said 
subsequently  inconsistent  with  "what  was  so 
necessarily  decided."  It  also  seems  to  be 
based  in  part  on  some  general  discussion 
of  the  subject  of  classification  leading  up  to 
the  decision  of  the  real  question  at  Issue, 
not  Involving  the  subject  of  controversy  here. 

When  what  was  said  In  the  sixth  case  is 
considered  in  the  proper  light  It  will  be 
seen  to  be  In  harmony  with  the  point  neces- 
sarily decided  In  the  Kneeland  Case  as  well 
as  the  one  necessarily  decided  In  the  first 
case,  leaving  the  position  of  this  court  as  to 
what  was  necessarily  decided  In  both  where  It 
had  stood  for  20  years  or  more.  The  only 
subject  Involved  was  that  of  the  power  of 
the  Legislature  to  exempt  some  property  from 
taxation  and  tax  other  property.  The  pow- 
er, generally  speaking,  was  not  In  controversy. 
The  contention  was  as  to  whether  It  extended 
so  far  as  to  permit  subdivision  of  property  of 
the  same  general  class  so  as  to  tax  part  and 
exempt  the  rest  No  question  of  the  classifi- 
cation of  property  for  the  purpose  of  applying 
thereto  different  rates  or  rules  as  regards 
equality  of  burden  of  taxation  was  suggested. 
The  court  held,  under  the  peculiar  circum- 
stances of  the  case.  Justice  Orton  dissenting. 
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that  there  conld  be  such  classification.  The 
land  in  question  fvas  in  the  nature  of  trust 
property  for  public  purposes.  It  had  been 
formerly  held  by  the  state,  and  was  then 
necessarily  exempt.  Although  transferred  to 
the  railway  company  in  execution  of  the 
trust,  it  was  held  that  its  trust  character  was 
not  so  wholly  changed  but  what  It  might  be 
still  exempted  In  further  execution  of  the 
trust.  The  situation  was  peculiar,  as  indi- 
cated, the  decision  was  expressly  confined 
thereto,  and  It  has  never  been  extended. 

One  should  not  be  misled  by  the  course  of 
the  discussion  In  the  sixth  case^  by  reason 
of  citations  justifying  classification,  dealing 
only  with  different  methods  of  applying  the 
same  rule  or  rate  of  taxation  to  all  property 
so  as  to  effect  equality,  so  far  as  practicable, 
such  as  M.  R.,  Ft.  S.  &  O.  R.  R.  v.  Morris, 
7  Kan.  210;  L.  &  N.  A.  R.  R.  Co.  v.  McCarty, 
25  Ind.  180,  87  Am.  Dec.  S58  and  the  like; 
nor  citations  justifying  classification  for  ex- 
empting property  from  general  taxation  and 
imposing  in  lieu  thereof  a  privilege  tax,  such 
as  Portland  v.  Portland  Water  Co.,  67  Me. 
135;  Eittannlng  Coal  Co.  t.  Commonwealth. 
79  Pa.  100,  and  the  like;  nor  such  as  were 
shown  to  Justify  classification  for  police  reg- 
ulation, such  as  Youngblood  v.  Sexton,  82 
Mich.  406,  20  Am.  Rep.  654,  and  the  like;  nor 
those  relating  to  constitutions  expressly  or  im- 
pliedly providing  for  or  permitting  classifica- 
tion for  purposes  of  taxation,  and  only  reqnlr- 
Ing  uniformity  within  each  class,  such  as  New 
Orleans  v.  Kaufman,  29  La.  Ann.  283,  29  Am. 
Rep.  328;  Klttanning  Coal  Co.  v.  Common- 
wealth, supra,  and  the  like — many  Constitu- 
tions differ  from  ours  In  that  important  par- 
ticular ;  nor  thote  dealing  with  classification 
by  exempting  from  general  taxation  and 
Imposing  contract  taxes,  such  as  People  v. 
Auditor,  7  Mich.  84;  or  referring  to  mere 
manner  of  and  situs  for  taxation,  such  as 
State,  etc.,  v.  Runyon,  41  N.  J.  Law,  98.  All 
such  should  be  read  with  reference  to  the 
particular  questions  and  conditions  Involved 
In  them  respectively,  and  the  question  under 
discussion  In  the  Wisconsin  Central  Case, 
that  of  whether  property  may  be  cla'Jslfled 
as  between  property  to  be  taxed  and  property 
not  to  be  taxed. 

As  to  the  four  previous  decisions  of  this 
court,  ending  with  the  Kneeland  Case,  It 
was  said  In'  the  sixth  case,  as  seen,  that  the 
decision  In  the  third  "was  overruled  and  all 
points  necessarily  decided  by  the  affirmance 
of  the  order  In  the  first  case  were  followed," 
and  thereby  that  all  the  court's  "utterances 
Inconsistent  with  the  points  so  necessarily 
decided  by  the  united  court  November  17, 
1855.  became  henceforth  as  mere  dicta." 

While  the  quoted  language  brought  Into 
clearer  light  than  existed  before  the  validity 
of  the  first  decision,  since  what  was  said 
was  not  accompanied  by  a  plain  statement  of 
what  points  were,  in  fact,  "necessarily  de- 
cided in  the  first  ca'^e,"  perhaps  the  way 
was  left  open  for  a  claim  that  the  first  of 


such  points,  indicated  in  the  written  decision 
under  the  hand  of  Justice  Smith,  was  one, 
and  perhaps  the  dominant  one,  as  had  been 
claimed  by  Justice  Cole,  but  which  the  court, 
as  we  have  shown,  had  In  effect  held  was  not. 
That  this  court  did  not  regard  it  as  such 
in  the  sixth  case  seems  plain,  from  the  fact 
that  neither  the  second  case  nor  the  fifth  was 
even  criticised. 

There  is  nothing  in  State  ex  rel.  Baraboo 
v.  Sauk  County,  70  Wis.  487,  86  N.  W.  396, 
or  Battles  v.  Doll,  113  Wis.  357,  89  N.  W.  187, 
or  State  v.  Whitcom,  122  Wis.  110,  99  N.  W. 
468,  Inconsistent  with  the  foregoing.  Rightly 
considered,  they  do  not  deal  with  the  subject 
here  In  band  at  all.  The  first  two  concerned 
the  matter  of  creating  taxing  districts  and 
the  last  the  subject  of  police  regulation  gov- 
erned solely  by  other  equality  clauses  of  onr 
Constitution  than  section  1,  art  8,  and  by 
the  fourteenth  amendment  to  the  federal  Con- 
stitution, which  permit  classification.  True, 
it  is  there  said  that  the  taxation  of  railroad 
companies  upon  gross  earnings  is  a  mode 
of  levying  taxes  npon  the  property  of  the 
corporation,  and  the  idea  of  classification 
is  treated  in  that  connection  as  Indicated 
thereby.  But  a  mode  of  taxing  property,  as 
certainly  all  indirect  methods  are,  is  not 
taxing  of  property. 

We  do  not  overlook  the  circumstance  that 
In  State  v.  Whitcom  after  referring  to  the 
constitutional  limitation  for  the  taxation  of 
property  (section  1,  art  8,  of  the  Constitu- 
tion), and  following  that  with  language  to  the 
effect  that  on  the  exercLse  of  the  police  power 
there  are  like  equality  limitations,  citing 
section  1,  art  1,  of  the  state  Constitution 
and  the  fourteenth  amendment  to  the  national 
Constitution,  this  was  said:  "Such  command 
does  not  require  that  all  property  or  all  per- 
sons shall  be  treated  exactly  alike,  but  per- 
mits separation  of  either  into  classes  of  prop- 
erty or  of  persons  similarly  conditioned  or 
situated,  having  characteristics  legitimately 
distinguishing  the  members  of  one  class  from 
those  of  another  In  respects  germaln  to  such 
general  and  public  purpose  and  object  of  the 
particular  legislation." 

If  one  were  to  follow  the  line  of  thought 
which  the  learned  circuit  judge  did  from 
the  beginning,  he  would  be  quite  liable  to 
view  the  above  quoted  language  as  recog- 
nizing a  classification  of  property  for  direct 
taxation  by  rules,  uniform  as  to  each  class, 
under  section  1,  art  8,  as  legitimate.  With- 
out special  reference  to  such  language,  the 
effort  here  to  clear  up  obscurities  as  regards 
the  constitutional  provision,  would  be  In- 
complete; not  because  there  is  obscurlti*  in 
fact  in  such  language,  rightly  viewed,  but 
because  of  the  tendency,  as  we  have  seen, 
not  to  rightly  view  it  The  court  did  not 
Intend,  thereby,  to  indorse  the  doctrine  of 
classification  of  property  for  direct  taxa- 
tion with  reference  to  uniformity  merely 
within  each  class.  It  had  no  thought  of 
overruling  or  saying  anything  inconsistent 
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with  the  Knowlton  Case  or  the  Hale  Case 
on  that  subject  The  term  "classlflcatlon  o{ 
property"  was  used,  as  was  thought,  with 
reference  to  snch  as  had  been  uniformly 
recognized  In  this  state  as  proper:  division 
of  property  into  that  to  be  taxed  and  that 
not  to  be  taxed  at  all;  division  of  that  to 
be  taxed  and  that  not  to  be  taxed  within 
the  meaning  of  section  1,  art  8,  of  the  Con- 
etltntlon,  but  taxed  indirectly;  division  of 
property  to  be  taxed  directly,  and  so,  refer- 
able to  section  1,  art  8,  into  classes  with 
reference  to  situs  and  In  other  respects.  In 
aid  of  applying  one  rule  to  all  so  as  to 
affect  the  different  kinds  of  property  with 
as  great  a  degree  of  equality  as  to  all  as 
practicable.  Classification  for  different  rules 
resulting  In  different  rates  and  unequal  taxa- 
tion. In  that  one  class  might  not  be  made 
to  bear  the  public  burdens  proportionately 
with  other  classes,  was  not  thought  of,  and 
the  case  should  not  be  regarded  otherwise. 
The  language  was  carefully  and  appropriate- 
ly chosen  In  respect  to  the  point  to  be  de- 
cided. Bead  with  reference  to  the  settled 
law.  It  Is  in  perfect  harmony  therewith. 
Read  with  reference  to  the  line  of  thought 
apon  which  the  Judgment  was  based,  candor 
compels  US  to  say.  It  would  appear  consistent 
therewith. 

In  discussing  questions  in  a  legal  opinion 
leading  up  to  a  final  result  as  to  some  par- 
ticular controversy,  one  can  hardly  be  ex- 
pected to  80  guard  everything  written,  but 
that  another  may,  readily,  mistakenly  mis- 
apply it,  viewing  the  same  without  accurate 
appreciation  of  Its  particular  bearing  In  the 
given  case. 

The  foregoing  covers  the  entire  process  of 
rensoning  by  which  the  result  was  reached 
below  that  In  this  state  there  may  be  classi- 
fication of  property  for  different  rules  and 
consequently  different  rates  of  taxation.  The 
start  was  not  wholly  illegitimate,  but  the 
force  and  scope  of  the  Intercepting  decisions 
Tvas  not  appreciated,  and  a  wrong  conclusion 
was  the  result  If  the  judgment  depended 
upon  snch  process  of  reasoning  for  Its  sup- 
port a  conclusion  that  it  Is  erroneous  would 
be  most  likely  to  follow. 

Before  passing  from  this  subject  we  should 
refer  to  Slanaon  et  al.  v.  City  of  Racine,  18 
Wis.  398,  which  was  not  noticed  In  its  order 
of  date,  because  It  was  thought  best  to  treat, 
throughout,  the  line  pursued  by  the  trial 
court  and  counsel  for  respondent  In  the 
-Slauson  Case,  the  precise  question  was  pre- 
sented treated  before  and  after,  as  will  be 
seen.  The  law  under  consideration  classi- 
fied property  for  taxation  as  regards  whether 
agricultural  lands  within  the  city  limits  of 
Racine  and  other  lands  therein.  It  was  con- 
strued as  unconstitutional.  Justice  Cole,  con- 
sistent with  his  position  on  numerous  other 
occasions,  dissenting  upon  the  ground  that 
classification  of  property  for  taxation  under 
section  1,  art  8,  was  permissible.    The  court 


referred  to  the  previous  occasions  of  so  de- 
ciding, and  Justice  Cole  to  the  previous  oc- 
casions of  his  dissenting  from  the  views  of 
his  brethren. 

To  recapitulate  briefly:  For  the  direct 
method  of  taxing  property,  taxation  on  prop- 
erty so-called,  as  to  the  rule  of  uniformity, 
there  can  be  but  one  constitutional  class. 
All  not  included  therein  must  be  absolutely 
exempt  from  sucti  taxation.  All  within  such 
class  must  be  taxed  on  a  basis  of  equality 
BO  far  as  practicable.  In  that  respect  Knowl- 
ton V.  Supervisors  of  Rock  County  and  Hale 
V.  City  of  Kenosha  are,  and  have  been  since 
they  Were  decided,  the  doctrine  of  this  court 
"Expressio  unins  est  exclnsio  alterlus"  does 
not  apply  to  section  1,  art  8,  of  the  Constitu- 
tion BO  as  to  limit  the  taxing  power  of  the 
state,  exclusively  to  property,  since  when  the 
provision  is  read  in  connection  with  its  his- 
tory as  found  in  the  journal  of  the  constitu- 
tional convention  It  Is  not  ambiguous  In  that 
regard.  Whatever  limitations  there  are  on 
other  forms  of  taxation  than  that  on  prop- 
erty must  be  found  In  other  equality  clauses 
of  the  Constitution  than  the  one  under  con- 
sideration. For  the  direct  method,  the  Con- 
stitution puts  all  property  chosen  therefor 
into  one  class,  leaving  all  other  property  out- 
side thereof,  and  contemplates  one  rule  and, 
so  far  as  practicable,  one  rate  of  taxation, 
as  said  In  the  Kneeland  Case.  Privilege  tax- 
es, though  indirect  taxes  on  property,  are  not 
taxation  of  property,  and  so  are  not  refer- 
able to  section  1,  art.  8  of  the  Constitution. 
For  the  clear  understanding  thereof  looking 
to  the  words  themselves  one.  with  the  com- 
mon meaning  of  the  term  "taxation  of  prop- 
erty," In  mind  should  read  such  words  as 
suggested  In  the  Wisconsin  Central  Case, 
namely ;  "The  rule  of  taxation  shall  be  uni- 
form •  *  •  upon  such  property  as  the 
Legislature  shall  prescribe."  The  court  In 
the  Knowlton  Case  said  that  those  words 
are  perfectly  plain,  but  if  there  were  any 
doubt  about  the  matter,  the  history  there- 
of found  In  the  journal  of  the  constitutional 
convention  would  strongly  aid  In  removing 
It,  in  harmony  with  the  position  of  this  court, 
early  most  decidedly  taken,  as  we  have  in- 
dicated, and  since  consistently  maintained. 

(e)  The  next  stated  proposition,  In  short, 
Is:  Does  the  Constitution  contemplate  that 
the  Legislature  shall  make  the  rule  of  taxa- 
tion, limited  by  the  requirement  as  to  uni- 
formity? The  answer  to  that  will  be  a  long 
step  towards  solving  the  last  proposition. 

This  last  subject  has  fallen  into  some  lit- 
tle, though  not  serious,  confusion.  It  may 
be  helpful  to  briefly  state  the  history  of  It 
as  treated  in  the  constitutional  convention. 
That  history  is  short  The  proceedings  en- 
tire, as  to  article  8,  occurred  during  an  hour 
or  two's  time  at  one  sitting  of  the  committee 
of  the  whole,  and  about  the  same  length  of 
time  during  one  forenoon  session  of  the  con- 
vention.   They  are  reported  ou  about  seven 
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pages  of  the  official  Journal,  and  that  part 
relating  to  the  particular  matter  <«  about 
four. 

The  subject  was  taken  up  In  committee  of 
the  whole  as  It  came  from  tbe  committee 
which  framed  the  article,  there  having  been 
no  discussion  in  the  meantime,  in  this  form: 
"All  taxes  levied  in  this  state  shall  be  as 
nearly  equal  as  may  be."  Probably  if  no 
change  had  been  made  therein  it  would  be 
said,  at  once,  that  the  "rule  of  taxation"  is  to 
be  found  In  the  Constitution  itself,  only  re- 
quiring action  on  the  part  of  the  Legislature 
to  give  it  vitality.  After  brief  discussion  as 
to  the  second  section  of  article  8  dealing  with 
the  subject  of  exemptions,  it  was  agreed  to  re- 
port the  second  clause  of  the  first  section  as  it 
now  stands,  evidently  supposing,  that  would 
leave  the  matter  wholly  to  the  Legislature  as 
to  what  property  should  be  taxed  and  what 
should  not  be  taxed.  It  was  then  agreed,  sub- 
stantially without  debate,  to  recommend  sub- 
stituting the  word  "practicable"  for  the  words 
"may  be."  Next  it  was  agreed  to  recommend 
striking  out  the  section  on  exemptions:  that 
being  done  apparently  because  such  section 
would  be  rendered  useless  by  adopting  the 
proposed  second  clause  for  the  first  section. 
Then,  without  debate,  the  first  clause  of  the 
section  as  we  now  have  It  was  agreed  to  as 
a  substitute  for  the  words  "All  taxes  levied 
in  this  state  shall  be  as  nearly  equal  as  prac- 
ticable." After  some  further  discussion  and 
effort  to  reverse  the  action  as  to  omitting  the 
subject  of  exemptions,  It  was  agreed  to  re- 
port the  article  with  the  subject  in  hand  cov- 
ered as  indicated,  namely,  "The  rule  of  tax- 
ation shall  be  uniform  throughout  the  state, 
and  taxes  shall  be  levied  on  such  property  as 
the  Legislature  shall  prescribe." 

On  the  succeeding  day,  as  before  Indicated, 
after  brief  proceedings,  all  recommendations 
of  the  committee  of  the  whole  were  adopted. 
Tbe  article  was  then  ordered  engrossed. 
Without  further  change  it  was  adopted  and 
sent  to  the  committee  on  revision,  by  recom- 
mendation of  which  the  words  "throughout 
the  state"  were  stricken  out 

When  the  r^iort  of  the  committee  of  tbe 
whole  was  acted  upon  by  tbe  convention,  re- 
newed efforts  were  made  to  add  a  section  on 
tbe  subject  of  exemptions,  but  the  convention 
persisted  In  leaving  the  whole  matter  to  the 
Legislature  under  the  second  clause  of  sec- 
tion 1.  It  was  during  the  discussion  on  this 
subject  tbat  the  convention  was  admonished 
that  the  completed  work.  In  case  of  its  speci- 
fying properly  for  taxation  and  property  to  be 
exempt  from  taxation,  would  be  construed  by 
the  rule,  "expresslo  unius  est  exclusio  alter- 
lus."  Likewise  on  the  floor  of  the  convention 
several  unsuccessful  efforts  were  made  to 
change  the  first  section  in  the  following  order 
and  form: 

(a)  All  taxes  levied  in  this  state  shall  be 
uniform  and  equal  and  shall  be  assessed  upon 
a  Just  value  of  real  and  personal  property. 


(b)  All  taxes  to  be  levied  In  tbis  state  shall 
be  levied  upon  all  property,  both  real  and 
personal,  according  to  value. 

Thus  It  will  be  seen  that  the  convention 
considerately  refrained  from  tying  the  bands 
of  the  Legislature  in  article  8  as  to  any  sort 
of  taxation  except  that  on  property,  or  from 
placing  any  limit  on  legislative  power  as  to 
what  particular  property  to  tax  or  exempt 
from  taxation,  or  to  even  q>ecify,  expressly, 
whether  property  taxation  should  be  accord- 
ing to  valuation.  It  Is  quite  evident,  how- 
ever, that  these  two  ideas  were  at  tbe  start 
intended  to  be  covered  by  tbe  language  of 
tbe  first  section:  (a)  all  taxes  shall  be  on  a 
basis  of  equality  throughout  tbe  state;  (b) 
all  taxation  of  propertj  shall  be  according 
to  value. 

During  tbe  brief  debates  the  two  ideas  sug- 
gested were  voiced  time  and  again,  expressly 
or  impliedly,  and  were  universally  conceded, 
as  is  indicated  by  expressions  used,  to  be  nec- 
essarily fundamental.  Nevertheless,  it  would 
seem  that  the  rule  of  taxation,  so-called, 
was  not  in  the  end  so  definitely  and  exclusive- 
ly confined  to  the  Cionstltution,  itself,  as  at 
first. 

The  idea  Is  not  without  reason  that,  not- 
withstanding the  entire  change  In  language 
of  what  became,  by  tbe  first  amendment,  the 
first  clause  of  section  1,  there  was  no  pur- 
pose to  change  tbe  meaning.  The  better  view, 
it  seems,  is  that  the  final  adoption  of  tbe 
clause  so  materially  differing  from  that  at 
first  proposed,  and  the  rejection  of  an  ex* 
presslon,  modelled  after  a  form  used  for  a 
similar  purpose  in  many  constitutions,  was 
not  wholly  tbe  result  of  a  mere  choice  of 
words  to  express  the  one  purpose  In  mind.  If 
the  only  Idea  was  to  make  the  section  as 
concise  as  practicable,  such  an  adept  In  tbat 
line  as  Justice  Whiton  would  have  phrased 
the  matter  something  like  this:  "Taxation 
shall  be  uniform  on  such  property  as  tbe  Leg- 
islature shall  prescribe,"  thus  cutting  the 
number  of  words  down  one-third. 

It  will  be  noticed  that  tbe  second  clause 
of  section  1  was  added  and  the  first  perfected 
by  the  substitution  of  the  word  "practicable" 
before  tbe  first  clause  as  we  now  have  it  was 
substituted  for  the  original.  Obviously,  in 
tbe  beginning  the  section  referred  to  all  tax- 
ation. It  covered  value  as  a  basis  where 
only  value  was  usable,  and  other  bases  to 
fit  tUe  necessities  or  proprieties  of  each  case. 
But  when  the  second  clause  was  added.  It 
Impliedly  prescribed  value  as  tbe  basis,  since, 
as  said  by  Justice  Brewer,  in  Cleveland,  Cin- 
cinnati, Chicago  &  St  liouls  Railway  Ca  v. 
Backus,  Treasurer,  etc.,  154  U.  S.  439,  14 
Sup.  Ct  1122,  38  L.  Ed.  1041,  "the  rule  of 
property  taxation  is  that  the  property  is  the 
basis  of  taxation.  It  does  not  mean  a  tax 
upon  the  earnings  which  tbe  property  makes, 
nor  for  the  privilege  of  using  the  property, 
but  rests  solely  upon  value."    The  same  idea 
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was  pretty  clearly  expressed  In  Knowlton  t. 
gaperrlsors. 

The  idea  of  taxation  on  a  value  basis  being 
necessarily  embodied  in  the  second  clause  of 
section  1,  all  that  was  necessary  to  the  first 
was  the  Idea  of  uniformity.  If  it  had  been 
intended  therein  to  confine  the  "rule  of  taxa- 
tion" In  Its  broader  sense  to  the  Constitution, 
the  first  clause  would  have  been  changed  so 
as  to  merely  express  the  idea,  "Taxation  shall 
be  nnlform  on  such  property,"  etc.  The  use 
of  the  significant,  the  peculiar  language,  "The 
role  of  taxation  shall  be  uniform,"  etc,  rog- 
gests,  to  some  extent  at  least,  the  making  of 
a  mle.  in  conformity  with  the  Constitution, 
and  not  wholly  by  the  organic  law  itself,  as 
is  commonly  done.  Had  the  latter  idea  been 
In  mind  there  were  plenty  of  models  at  hand, 
as  for  example,  that  adopted  in  Michigan  and 
several  other  states,  "The  Legislature  sball 
proWde  a  uniform  rule  of  taxation"  or  "uni- 
form and  equal  rate  of  taxation";  and  that 
adopted  In  Pennsylvania,  Missouri  and  other 
states,  taxation  "shall  be  uniform,"  etc.; 
and  that  adopted  in  Virginia  and  other  states, 
taxation  "shall  be  uniform,"  etc.,  and  by  "the 
fair  market  value";  and  more  concise  still, 
that  adopted  in  Virginia  and  other  states,  tax- 
ation sball  be  "equal  and  uniform" ;  and  that 
In  Ohio,  taxation  of  property  shall  be  "ac- 
cording to  Its  true  value  In  money." 

So,  looking  at  tbe  matter  as  an  original 
proposition,  it  would  seem  tbat  the  basic  Idea 
of  the  rule  of  taxation,  the  real  principle 
thereof,  was  placed  In  the  Constitution.  It 
expressed  this:  All  taxation  on  property, 
as  near  as  practicable,  shall  bear  thereon, 
relatively  equal  as  to  value,  throughout  the 
state.  To  that  extent  we  are  to  look  to  the 
Constitution,  Itself,  for  the  "rule  of  taxation." 
But  in  a  broad  sense,  in  that  which  gives 
vitality  to  tbe  basic  principle,  it  was  left  to 
tbe  Legislature  to  make  the  rule;  no  legisla- 
tion to  be  deemed  a  part  thereof,  strictly 
speaking,  except  that  essential  to  such  vital- 
ity. Tbe  body  of  tbe  rule  was  made  by  the 
organic  law.  It  was  left  to  the  Legislature  to 
breathe  into  It  the  breath  of  life. 

True,  It  might  well  be  said  tbat  the  forego- 
ing Is  not  in  entire  accord  with  all  the  pre- 
vious expressions  of  this  court  on  the  subject 
When  we  look  to  Knowlton  v.  Supervisors 
it  would  seem  tbat  the  first  Idea  here  was 
tbat  tbe  Constitution  solely  prescribes  the 
rule,  and  the  Legislature  solely  prescribes 
the  property  to  which  the  rule  shall  be  ap- 
plied. Chief  Justice  Dixon,  for  the  court, 
there  spoke  of  "the  rule  of  uniformity  pre- 
scribed by  tbe  Constitution."  He  summed 
°  tbe  matter  up  thus :  "The  very  moment  that 
tbe  Legislature  say  that  a  specific  article 
•  ♦  •  of  property  shall  be  taxed  ♦  •  ♦ 
from  tbat  very  moment  tbe  first  clause  of  the 
section  takes  effect,  and  It  must  be  taxed  by 
tbe  uniform  rule.  The  Legislature  only  can 
prescribe,"  then  "the  first  clause  of  the  sec- 
tion governs  the  residue  of  the  proceedings." 


True,  tbe  court  suggested,  on  the  occasion 
referred  to,  that  the  term  "the  rule  of  taxa- 
tion shall  be  uniform"  means  "the  course  or 
mode  of  proceedings  In  levying  or  laying  tax- 
es shall  be  uniform,  that  it  shall  In  all  cases 
be  alike,  each  sti^  uniform."  Manifestly, 
however,  it  was  not  intended  to  say  that 
every  detail  as  to  all  kinds  of  property  un- 
der all  sorts  of  conditions  must  be  the  same. 
That  would  be  an  Impossibility;  it  has  never 
been  attempted,  here  or  elsewhere.  Practi- 
cal construction  of  the  Constitution  from  tbe 
time  It  was  adopted,  common  sense,  and  all 
authority  Is  to  the  contrary. 

Our  taxing  laws  are  not  now,  and  never 
have  been,  uniform  as  to  tnere  methods  of 
Imposing  taxes.  Property  of  the  same  gen- 
eral class.  Is,  and  generally  has  been,  taxed 
under  some  circumstances  where  tbe  same  is 
located,  under  others  where  the  owner  re- 
sides or  has  his  principal  oflUce  In  this  state, 
and  under  still  others  where  bis  agent  Is  lo- 
cated therein;  some  kinds  of  movables  of  a 
tangible  character  are  taxed  where  the  owner 
resides,  while  other  kinds  of  such  movables 
are  taxed  where  they  are  located,  or  In  use, 
notwithstanding  the  owner  resides  In  this 
state;  In  some  cases  property  of  the  same 
general  class  Is  divided,  part  being  taxed 
where  located  on  tbe  Ist  day  of  April  In  the 
year  tbe  tax  Is  levied,  and  part  where  lo- 
cated on  the  1st  day  of  May  In  such  year. 
There  are  many  other  instances  that  might 
be  given  of  radical  differences  In  treating 
different  kinds  of  property,  and  different 
parts  of  the  same  general  class,  none  of 
which  have  ever  been  supposed  to  violate  the 
constitutional  rule  of  uniformity.  All  have 
been  supposed  to  be  valid  so  long  as  they 
were  uniform  within  the  general  or  subclass 
and  reasonably  calculated  to  promote  the  con- 
stitutional object  as  to  the  whole.  State  v. 
Bellew,  86  Wis.  189,  196,  56  N.  W.  782;  State 
V.  Anderson,  90  Wis.  550,  568,  63  N.  W.  746: 
Wisconsin  Central  Railway  Co.  v.  Lincoln 
County,  67  Wla  137,  15  N.  W.  121. 

The  language  In  tbe  Knowlton  Case  was 
doubtless  used  with  reference  to  matters  so 
closely  connected  with  the  real  principal  of 
tbe  rule  as  to  necessarily  be  a  part  thereof. 
That  la  evinced  by  tbe  explanatory  clause 
with  which  the  language  as  to  the  proceed- 
ings being  required  to  be  .uniform,  was  dos- 
ed, namely,  "the  valuation  must  be  uniform, 
the  rate  must  be  uniform."  In  Hale  v.  City 
of  Kenosha  the  Idea  that  tbe  Constitution 
makes  tbe  rule  was  somewhat  empbafiized  in 
that,  without  reference  to  details  of  imposing 
taxes,  the  language  of  tbe  Knowlton  Case, 
tbat  "the  Legislature  only  can  prescribe  the 
subject  of  taxation,  and  then  the  first  clause 
of  section  1,  article  8,  takes  bold  and  governs 
the  rest  of  the  proceedings,"  was  most  clear- 
ly, it  would  seem,  indorsed  as  a  "sound  con- 
struction of  tbe  Constitution." 

In  Wisconsin  Central  Railway  Co.  v.  Tay- 
lor County,  without  referring  to  either  of  the 
;    foregoing  cases,  it  was  said,  substantially, 
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the  rule  of  taxation  la  the  law  of  taxation, 
and  the  Legislature  makes  the  law  and  there- 
fore prescribes  the  rule;  and  further,  "a  de- 
nial of  the  power  of  the  Legislature  to  de- 
termine and  fix  the  rule  of  taxation,  subject 
to  the  limitation  of  the  rule  of  uniformity, 
and  attempt  to  Ingraft  It  (the  mle)  on  the 
Constitution  itself,  as  had  been  done  by  apt 
words  In  other  Constitutions,  has  lead  to 
much  diversity  of  opinion  if  not  confusion  of 
terms."  The  idea  that  the  rule  of  taxation 
Is  the  law  of  taxation  was  suggested,  In  the 
opinion  of  Judge  Hubbell.  In  Milwaukee  Se 
Miselssippl  Railroad  Company  t.  Board,  etc., 
of  Waukesha  County,  and  It  was  there 
grounded  on  the  idea  that  the  Constitution, 
section  1,  art  8,  permits  various  rules  of  tax- 
ation, and  as  many  as  there  are  different 
legislative  classes  of  property  prescribed  for 
taxation,  which,  we  have  seen,  was  only  sub- 
Junctively  considered  and  decided  on  the  ap- 
peal, and  was  held  to  be  erroneous  in  numer- 
ous cases  thereafter. 

It  might  be  thought.  If  not  repudiated,  that 
the  language  quoted  from  the  Wisconsin  Cen- 
tral Case  refers  to  the  Knowlton,  Slauson  and 
Hale  Cases.  We  make  the  disclaimer,  since 
If  there  had  been,  on  so  Important  a  ques- 
tion, any  considerate  purpose  to  overmie  or 
even  criticise  a  line  of  decisions  by  which  the 
subject  referred  to  bad  been  supposed  de- 
finitely settled  for  some  18  years,  that  fact 
would  doubtless  have  been  made  plain  by  spe- 
cial reference  to  such  cases. 

There  are  other  expressions  In  the  Wiscon- 
sin Central  Case,  In  their  literal  sense,  sug- 
gesting that  mere  details  In  laying  taxes 
on  property  are  necessarily  part  of  the  rule 
of  taxation,  and  that  they  themselves  must 
be  uniform,  such  as  "manifestly  It  (the  rule 
of  taxation)  Is  the  act  of  levying  a  tax  or 
Imposing  taxes,"  "it  is  the  measure  of  Indi- 
vidual duty  in  support  of  the  public  burdens 
and  the  means  of  enforcing  the  same.  The 
rule  •  •  •  must  be  prescribed  by  the 
Legislature."  It  "could  be  applied  to  rate,  or 
valuation,  or  mode,  or  means  of  assessment 
or  collection,  *  •  •  or  to  all  property,  or 
to  certain  subjects,  or  to  certain  classes,  or 
kinds,  or  species  of  property."  We  quote  this 
at  length  in  aid  of  harmonizing  upon  some 
clear  conception.  If  practicable,  of  the  rule 
of  uniformity,  and  the  source  of  it,  by  which 
the  law  in  question  must  be  tested. 

Two  years  after  the  first  Wisconsin  Cen- 
tral Case  was  decided,  in  Wisconsin  Central 
Railway  Co.  v.  Lincoln  County,  57  Wis.  137, 
15  N.  W.  121,  a  case  where  the  subject  In- 
volved appropriately  suggested  the  expres- 
sion. Justice  Lyon,  for  the  court,  evidently 
speaking  advisedly,  used  the  term  "the  uni- 
form rule  of  taxation  ordained  by  the  Consti- 
tution.   Article  8,  i  1." 

Enough  has  been  said  to  Indicate  that  the 
court,  In  the  language  quoted  from  the  first 
Wisconsin  Central  Railway  Case,  could  not 
have  intended  that  the  mere  mode  or  manner 
of  assessment  of  property  for  taxation  or 


collection  of  taxes,  or  assessment  of  taxes 
on  property,  of  themselves  are  parts  of  tbe 
rule  of  taxation,  or  that  one  mle  can  be 
applied  to  one  class  of  property  and  anotber 
rule  to  another,  except  in  respect  to  the 
one  being  taxable  and  the  other  not  True, 
as  the  court  said  and  evidently  Intended,  tbe 
rule  may  be  applied  to  details  in  that  de- 
tails may  be  provided  inconslf'tent  with  the 
constitutional  rule  or  principle.  True,  tbe 
Legislature  "fixes  the  rule  of  taxation": 
passes  laws  snbject  to  the  rule  of  uniformity 
of  the  Constitution.  In  other  words,  tbe 
Legislature,  having  regard  to  the  basic  prin- 
ciple of  uniformity,  the  real  rule  in  the  ab- 
stract, must  needs  pass  laws  giving  vitality 
thereto  and  necessarily  in  conformity  there- 
with. So  In  a  sense  the  Constltntion  pre- 
scribes the  basic  principle,  the  real  mle  of 
uniformity  in  the  abstract;  the  Legislature 
prescribes  the  rule  in  the  concrete:  in  tbe 
sense  of  creating  a  tmion  of  constitutional 
principle  and  such  laws  as  are  necessary  to 
give  vitality  thereto.  Those  laws  are  the 
essentials,  as  Indicated:  those  for  tbe  as- 
certainment of  values  and  fixing  rates  and 
applying  the  latter  to  the  former  so  as  to 
effect  the  constitutional  equality,  must  neces- 
sarily be  uniform  throughout  the  state,  hav- 
ing regard  to  the  varying  conditions  as  to 
taxing  districts  requiring  varying  amounts  to 
be  raised  in  them  respectively  for  the  needs 
of  the  special  localities.  Laws  as  regards 
mere  details,  designed  to  be  aids  in  applying 
the  rule,  may  or  may  not  violate  it  according 
as  they  reasonably  are  in  furtherance  of  it 
or  are  manifestly  otherwise. 

As  to  the  Legislature  prescribing  tbe  mle 
of  taxation  in  any  other  sense  than  above  in- 
dicated, it  is  considered  that  cases  cited 
which  might  be  taken,  in  some  nonessentials, 
as  out  of  harmony  herewith,  and  also  State, 
etc.,  Sanderson  v.  Mann,  76  Wis.  4G9,  '476, 
45  N.  W.  526,  46  N.  W.  51;  Black  v.  State. 
113  Wis.  205,  216,  89  N.  W.  522,  are  to  be 
read  In  such  harmony. 

(f)  As  anticipated,  little  more  need  be  said 
on  the  last  proposition  suggested  at  the  out- 
set; on  what  is  the  uniform  rule  of  taxa- 
tion; tbe  one  by  which  the  law  in  question 
must  be  tested. 

It  is  the  rule  prescribed  by  the  Constitution 
vitalized  by  the  legislative  essentials  (no  par> 
tlcular  law  or  laws  by  themselves,  but  the 
legislation  as  a  whole)  which,  in  general  ef- 
fect, appropriately  provide  for  Imposing  upon 
and  collecting  from  or  on  account  of  the  prop- 
erty throughout  the  state  prescribed  by  the 
Legislature  for  taxation,  an  equal  propor- 
tion, as  near  as  practicable,  relative  to  value* 
and  taxing  districts,  of  tbe  whole  burden  of 
such  taxation.  Such  essentials  Include  the 
ascertainment  of  values  in  the  ultimate,  not 
necessarily  every  instrumentality  to  that  end. 
and  the  rate  and  the  application  of  tbe  latter 
to  the  former  so  as  to  secure  the  final  object 
as  near  as  practicable.  Mere  differences  In 
i  methods  as  to  non-essentials  In  applying  thft 
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rale  Itself  to  a  particular  class  or  subclass 
of  property,  so  long  as  tbe  same  Is  reasoa- 
ably  calculated  to  promote  such  ultimate  ob- 
ject. Is  wltbln  tbe  rule  because  within  tbe 
principle.  All  legislation  outside  of  such 
essentials  or  not  so  promoting,  are  outside 
the  rule  and  are  condemned  thereby. 

So  It  Is  seen  that  the  constitutional  rule 
looks,  as  It  were,  always  to  tbe  object  to  be 
attained,  not,  necessarily,  to  tbe  mere  manner 
or  means  of  reaching  it.  That  object  is 
equality ;  that  equality  relates  to  tbe  burdens 
of  state  taxation,  county  taxation,  dty  taxa* 
tlon,  and  so  on  down  to  the  smallest  and 
least  Important  governmental  subdivision  aa> 
thorized  to  Incur  expense  to  be  discharged  by 
taxation  or  by  money  previously  so  provided 
to  that  end.  In  other  words,  there  must  be 
that  uniformity,  which  is  essential  to  equal- 
ity, throughout  each  taxing  Jurisdiction,  as 
to  tax  burdens  Imposed  on  property  therein. 
Lund  V.  Chippewa  County,  93  Wis.  &4T,  67 
N.  W.  927,  84  L.  R.  A.  13t:  State  ex  rel. 
New  Bichmond  v.  Davidson,  114  Wis.  677, 
89  N.  W.  696,  90  N.  W.  1067,  58  L.  K.  A. 
739;  J<mes  r.  Memphis,  101  Tenn.  188,  47 
8.  W.  188;  1  Cooley  on  Taxation  (3d  Ed.) 
833. 

Practical  equality  is,  constitutional  equal- 
ity. As  it  Is  said,  "mathematical  equality  of 
taxation  being  unattainable,  an  approxima- 
tion reasonably  exact,  as  nearly  proportion- 
ally as  possible,  in  consideration  of  the  dif- 
ficulties of  the  subject  and  sufiSclent  for  the 
practical  purposes  of  substantial  Justice,  is 
all  that  is  required."  Boston,  Concord  & 
Montreal  R.  K.  v.  State,  60  N.  H.  87;  Plum- 
mer  v.  Supervisors,  46  Wis.  163,  50  N.  W. 
416;  Wisconsin  Central  Railway  Co.  v.  Lin- 
coln County,  57  Wis.  137,  142,  16  N.  W.  121; 
Klrby  ▼.  Shaw,  19  Pa.  268-260;  1  Cooley  on 
Taxation  (3d  Bd.)  267;  Burroughs  on  Taxa- 
tion, 26. 

The  idea  expressed  In  the  language  quoted 
from  the  New  Hampshire  court  Is  found  here 
very  dlstinctiy  Illustratively  applied  in  the 
opinion  of  Lyon.  J.,  In  Wisconsia  Central 
Railway  Co.  v.  Lincoln  County,  which  is  sub- 
stantially as  follows:  Absolute  uniformity  in 
every  detail  in  the  assessment  of  property 
Is  Impracticable.  If  not  unattainable.  It  Is 
Bofflcient  to  satisfy  the  Constitution,  in  the 
case  of  the  assessment  of  real  and  personal 
property,  that  tbe  law  provides  for  tbe  valua- 
tion of  real  property  at  its  full  value,  and 
that,  though  a  different  method  and  time  are 
provided  for  valuing  personal  property,  thfe 
difference  is  immaterial  since  the  law  re- 
quires that,  to  also  be  appraised  at  Its  full 
value. 

The  result,  as  above,  is  believed  to  be  uni- 
versally sustained,  especially  by  decisions'  In 
recent  years.  If  we  were  to  undertake  to 
demonstrate  it  by  reference  to  Constitutions 
elsewhere  and  decisions  under  them,  this 
opinion  would  necessarily  be  drawn  out  to 
a  very  great  length,  and  probably  without 
its  purposes  as  to  the  case  in  hand  or  future 


situations  to  which  the  principles  may  ap- 
ply, being  promoted.  It  is  sufficient,  it  would 
seem,  that  we  have  shown  that  it  has  been 
the  doctrine  of  this  court,  without  serious 
disturbance,  for  some  60  years,  that  the  con- 
stitutional requirement  is  not  as  to  nones- 
sentials, uniformity  of  methods  of  taxation, 
but  uniformity  in  results,  wltbln  tbe  scope 
of  the  rule  as  stated. 

Tbe  following  citations  seem  to  go  to  the 
full  extent  of  what  has  been  said,  and  cover 
every  phase  thereof :  Chamberlain  v.  Walter 
(O.  C)  60  Fed.  788;  Kentucky  Railroad  Tax 
Cases,  116  U.  S.  337,  6  Sup.  Ct.  67,  29  L.  Ed. 
414 ;  State  Ballroad  Tax  Cases,  92  TJ.  S.  611, 
23  L.  Ed.  663;  Boston,  Concord  &  Montreal 
Railroad  Co.  v.  State,  60  N.  H.  87;  Boston  & 
Maine  R.  v.  State,  68  N.  H.  671,  4  AtL  671 ; 
Wagner  v.  Loomis,  87  Ohio  St  671 ;  State, 
etc.,  T.  Jones,  Auditor,  61  Ohio  St  492,  87 
N.  E.  946;  State  Etoard,  etc.,  v.  Railroad 
Co.,  48  N.  J.  Law,  146,  4  AtL  678;  State,  etc., 
V.  Altkoi,  62  Neb.  428,  87  N.  W.  163;  State 
ex  reL  Morton  et  al.  v.  Back  et  al.  (Neb.) 
100  N.  W.  952,  69  L.  R.  A.  447 ;  State,  etc., 
V.  Severance,  66  Mo.  878 ;  Pittsburgh,  C!incln- 
nati,  etc..  Railway  Co.  v.  Backus,  133  Ind. 
625,  33  N.  E.  432 ;  Baltimore  &  Ohio  Railway 
Co.  V.  Koontz,  77  Va.  698;  8.  T.  R.  R.  Co.  v. 
Supervisors  of  Clark  County,  78  Va.  269; 
Commonwealth  v.  Brown,  91  Va.  762,  21  S. 
B.  357,  28  L.  R.  A  110;  Gulf  R.  R.  v.  Morris, 
7  Kan.  210;  Central  Iowa  Railway  Co.  v. 
Board  of  Supervisors,  67  Iowa,  199,  26  N. 
W.  128;  Louisville  &  Nashville  R.  Co.  ▼. 
State,  25  Ind.  177,  87  Am.  Dec.  358;  Apple- 
gate,  etc.,  V.  Ernst  8  Bnsb  (Ky.)  648,  96 
Am.  Dec.  272;  Franklin  County  v.  Nashville, 
Chattanooga  &  St  Louis  R.,  12  Lea  (Tenn.) 
621;  City  of  Chattanooga  v.  Railway,  7  Lea 
(Tenn.)  661;  Dayton  v.  Coal  &  Iron  Co.,  99 
Tenn.  678,  42  S.  W.  444;  Pacific  National 
Bank  v.  Pierce  County,  20  Wash.  675,  56 
Pac.  936;  Adams  Express  Co.  v.  Ohio  State 
Auditor,  166  U.  S.  194,  17  Sup.  Ct  305,  41 
L.  Ed.  683 ;  Adams  Express'  (}o.  v.  Ohio  State 
Auditor,  166  U.  S.  185,  17  Sup.  Ct  604,  41 
L.  Ed.  966. 

Having  now  set  the  standard  by  which 
the  most  Important  questions  on  this  appeal 
mast  be  tested,  before  taking  them  up  we 
will  consider  those  of  lesser  importance,  but 
which  are  material,  in  some  aspecte  of  the 
controversy.  That  will  leave,  with  all  the 
more  significance,  tbe  chief  subsidiary  pointe 
of  contention  for  the  last  subject  to  be  dis- 
cussed. 

II. 

(a)  Counsel  for  appellant  contend  that  the 
assessment  was  unjust  In  that  railroad  prop- 
erty was  valued  on  one  basis;  that  of  in- 
cluding as  a  distinct  element  of  great  value 
the  franchise  in  this  state,  while,  generally 
speaking,  the  local  assessors  omitted  fr<Hn 
their  considerations,  similar  elementa,  as  to 
ordinary  corporations,  and  did  not  consider 
the  business  done,  tbe  amount,  character, 
market  price,  or  actual  value  <tf  the  cor- 
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porate  stock  or  funded  indebtedness  o{  such 
corporations  or  of  Jotnt-etock  companies,  nor 
the  good  will  of  business  as  to  persons  or 
firms,  only  valuing  the  physical  property  In 
use  In  business  enterprises,  and  that  the 
omitted  matters  would.  In  the  aggregate,  had 
tbey  been  considered  by  such  local  assessors, 
bare  added  largely  to  the  assessed  value  of 
such  general  property,  and  that  the  state 
board  In  determining  the  value  of  such  prop- 
erty and  In  arriving  at  the  rate  to  be  ap- 
plied to  railway  property  did  not  add  thereto 
anything  for  such  omitted  matters.  The  find- 
ings to  that  effect  were  all  excepted  to  by 
connsel  for  respondents. 

The  evidence  is  quite  lengthy  on  this  branch 
of  the  case.  It  Is  not  only  unnecessary,  but 
hardly  advisable,  to  refer  thereto,  except  in 
a  general  way.  Many  assessors  testified,  in 
words,  as  found  by  the  trial  court,  but  to 
our  mind  the  Inference  tbe  court  drew  there- 
from is  unsound.  The  reasons  leading  up 
to  such  wrong  conclusion  seem  quite  plain. 
As  the  witnesses  were  Interrogated,  they  were 
impreRsed  with  the  Idea  that  It  was  thought 
that  franchises,  good  will,  and  similar  ele- 
ments are  property  in  that  they  are  separable 
from  physical  things  used  In  a  going  business, 
when  one  is  valuing  the  latter  in  the  busi- 
ness In  which  tbey  are  nsed,  as  Is  of  course 
true  In  one  sense.  In  that  view  tbey  testi- 
fied uniformly  that  they  did  not  appraise  the 
tangible  elements  except  as  to  certain  public 
service  corporations  which,  as  they  conceived, 
tbe  state  requires  to  l>e  so  separately  con- 
sidered and  a  definite  sum  added  to  tbe  value 
of  physical  things  on  account  thereof.  On  the 
other  4iand,  all  testified,  when  Interrogated 
In  respect  thereto  directly,  that  they  valued 
the  property  in  all  cases  at  what  tbe  same 
was  worth  in  their  judgment,  taking  tbe 
market  value  as  a  standard. 

Now,  the  statute  does  not  contemplate  that 
franchlnes  of  any  sort  of  cori)oratlons,  private 
or  public,  or  good  will,  or  prospects  in  busi- 
ness, or  any  such'  matters  shall  be  considered 
by  the  assessor  and  valued  as  separate  ele- 
ments; that  any  definite  sum  shall  be  added 
to  tbe  valne  of  the  physical  things  on  ac- 
count thereof.  It  only  contemplates  valua- 
tion of  such  physical  things  under  the  circum- 
stances of  each  particular  case.  Tbe  value 
of  the  physical  elements  of  corporations,  or 
business  property.  Is  made  up  largely  of 
those  which  are  invisible.  Sometimes  the 
value  of  tbe  latter  exceeds  that  of  the  former 
in  that,  were  tbe  two  separated,  the  visible 
things  in  the  disorganized  condition  would  be 
worth  less  than  half  the  valne  of  the  prop- 
erty in  use  as  an  organized  enterprise.  State 
V.  Williams,  123  Wis.  61-68,  100  N.  W.  1048. 
In  valuing  such  property,  looking  only  at  the 
visible  elements,  one  would  unconsciously  in- 
clude the  Invisible.  No  one  would  think,  In 
valuing  a  factory  of  any  sort  with  an  estab- 
lished business,  of  its  value  as  a  disorganized 
piece  of  property.  In  appraising  It  In  tbe 
former  condition  at  what  it  would  be  thought 


to  l>e  worth  in  money,  and  without  specially 
taking  into  consideration  the  elements  giving 
thereto,  pwbaps,  its  chief  value,  such  ele- 
ments would  be  in  fact  included.  As  a  going 
institution  it  might  be  worth  all  whidi  it 
originally  cost,  or  more;  as  a  disused  piece 
of  property  it  would  be  quite  likely  to  l>e  of 
much  less  value  than  It  cost,  and  It  might  be 
practically  valueless  except  as  mere  wreck- 
age, as  Is  illustrated  in  tbe  case  cited. 

To  our  minds,  when  the  witnesses,  on  tbe 
trial  of  this  case,  said  tbey  valued  tbe  prop- 
erty of  business  corporations  and  companies, 
observing  only  the  things  visible,  fixing  tbe 
valne  upon  those  things  as  they  found  them, 
whether  they  specially  thought  of  tbe  other 
elements  and  considered  tbe  same  or  not, 
they  were  in  effect  included.  That  would  be 
tbe  necessary  Inference  in  the  absence  of  very 
clear  evidence  to  the  contrary.  There  is  no 
such  clear  evidence  in  the  record  before  us. 

Rev.  St  1898,  |  1037a,  referred  to  as  re- 
quiring assessments  of  franchises  In  certain 
cases,  makes  no  such  requirement  in  any 
other  sense  than  as  above  Indicated.  Before 
tbe  passage  of  the  statute  It  was  well  settled 
by  the  decisions  of  this  court  that,  there  lieing 
no  written  law  requiring  the  separation  of 
tangible  elements  from  Intangible  ones,  sncb 
as  rights,  franchises'  and  privileges,  in  as- 
sessing the  property  of  a  corporation,  no  at* 
tempt  should  be  made  to  do  It ;  that  the  as- 
sessment of  the  one  should  be  Included  in 
that  of  the  other  by  assessing  tbe  visible  ele- 
ments at  what  they  are  worth  in  money 
under  tbe  circumstances.  State,  etc.,  v.  An- 
derson, 90  Wis.  550,  63  N.  W.  T46.  The 
statute  did  not  change  the  law,  but  merely 
made  that  written  which  was  before  unwrit- 
ten. Monroe  Water  Co.  v.  City  of  Monroe, 
110  Wis.  19,  85  N.  W.  685;  Washburn  v. 
Washburn  Water  Co.,  120  Wla  675,  98  N. 
W.  539. 

It  will  be  noted  that  the  statute  merely  de- 
clares that  ail  property  of  certain  public 
service  corporations  mentioned,  used  In  their 
business,  shall  be  assessed  as  one  body  of 
personal  property,  which  shall  include  tbe 
franchise.  It  merely  recognizes  that  the  visi- 
ble things,  necessarily.  In  their  value.  Include 
the  franchises.  Notwithstanding  statements 
here  and  there  in  opinions,  as  to  the  feasibil- 
ity of  appraising  one  separate  from  the  other, 
the  better  and  the  prevailing  Idea  Is  that  It 
Is  practically  an  Impossibility  to  do  so,  with- 
out destruction  of  value. 

This  court  has  held  that  the  franchise  is 
tbe  principal,  tbe  visible  things  tbe  minor  part 
of  an  organized  business  machine.  In  a  cor- 
porate organization,  though  the  franchise  Is 
seen  only  through  tbe  physical  part  and  Its 
use;  that  the  Intangible  part  is  personal 
property  and  draws  to  It,  and  so  Impresses 
tlie  physical  thing  with  Its  own  character,  as 
to  give  to  tbe  whole  the  character  of  persoDr 
alty.  Yellow  River  Improvement  Co.  v. 
Wood  County,  81  Wis.  554,  51- N.  W.  1004^ 
17  L.  R.  A.  92;    Chapman  Valve  Mauufac- 
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turing  Oo.  ▼.  Oconto  Water  Co.,  89  Wis.  264, 
eo  N.  W.  1004.  40  Am.  St  Rep.  830 ;  Fond  du 
Lac  Water  Go.  t.  Fond  du  Lac,  82  Wis.  322, 
62  N.  W.  439,  16  L.  R.  A.  681;  State,  etc 
T.  Anderson.  90  Wis.  650,  63  N.  W.  746; 
Washburn  t.  Washburn  Waterworks  Co.,  120 
Wis.  676.  98  N.  W.  639.  In  the  latter  case 
It  was  supposed  that  this  particular  subject 
would  be  definitely  set  at  rest  for  all  pur- 
poses of  administration  of  public  aflFalrs  in 
this  state,  this  language  being  used  for  that 
particular  purpose:  "The  separate  value  of 
the  parts  In  the  aggregate  would  uot  neces- 
sarily approximate  to  or  be  any  legitimate 
measure  of  the  value  of  all  the  parts,  viewed 
as  one  complete  machine,  so  to  speak.  The 
franchise  by  itself  would  be  valueless.  The 
plant  In  its  parts  as  realty  and  personalty 
according  to  the  character  thereof,  irrespect- 
ive of  the  combination  of  all  Into  one  entire 
thing,  ntlght  be  of  little  value,  and  probably 
would  be,  as  compared  to  what  they  would 
represent  in  the  new  form,  produced  by  the 
union  of  many  parts  Into  one.  The  great 
value  is  produced  by  the  combination  of  parts 
into  one  complete  working  machine,  adapt- 
ed In  a  high  degree  to  the  service  of  man. 

*  *  *  So,  in  order  to  deal  justly  in  the 
distribution  of  public  burdens,  the  entire 
property  in  use  and  for  use  in  the  exercise 
of  the  public  franchise,  for  the  purposes  of 
taxation,  should  be  regarded  as  realty,  the 
franchise  and  movables  being  viewed  as  ap- 
purtenant to  the  lands,  or  the  Intangible 
element  regarded  as  personalty,  and  the  phys- 
ical elements,  consisting  of  lands  and  mov- 
ables, be  regarded  as  appurtenant  thereto 
and  partaking  of  its  character.    The  latter 

*  *  *  is  the  most  consistent  with,  and 
really  demanded  by,  the  constitutional  meth- 
od of  Imposing  public  burdens  in  the  form  of 
taxation,  as  regulated  by  the  legislation  of 
this  states  •  •  *  j-]^  system  In  vogue 
here  contemplates  that  everything  of  value 
constituting  a  subject  of  private  ownership 
and  wealth,  whether  tangible  or  Intangible, 
which  the  Legislature  shall  select  for  the  pur- 
pose, may  be  included  in  the  aggregate  of 
property  to  bear  the  public  burdens  of  taxa- 
tion, and  In  the  manner  best  calculated  to 
take  account  of  values  produced  by  the  com- 
bination of  franchises  and  other  things  of 
value;  which  can  only  be  attained,  as  re- 
gards the  former,  which  In  their  very  nature 
are  inseparable  from  the  latter  without  de- 
struction, so  to  speak,  of  the  body  In  which 
luberes  tbe  great  value,  by  appraising  them 
as  Integral  parts  of  tbe  combination,  to  be 
viewed  In  its  entirety  only,  every  element 
being  impressed  with  the  character  of  the  one 
from  which  springs  the  public  duty  and  the 
necessity  for  Inseparable  union  with  it  of  tan- 
gible things  consisting  of  lands  and  movables. 
In  order  to  perform  It 

Viewing  the  evidence  in  the  light  of  the 
law  as  thus  settled,  our  conclusion  Is  that 
tbe  Inference  drawn  therefrom  by  the  trial 
court  Is  not  warranted.    Notwithstanding  tbe 


testimony  of  wltnesaea  that  they  did  not  con- 
sider intangible  elements  In  viewing  corporate 
or  other  business  property  in  use,  the  evi- 
dence that  tbey  valued  the  property  as  they 
Baw  It  at  what  it  was  worth  In  their  Judg- 
ment by  necessary  implication  states  that 
they  valued  the  Intangible  elements  In  tbe 
only  way  the  statute  contemplates  they  shall. 

(b)  The  companion  findings  to  the  one  above 
considered,  to  the  effect  that  the  state  board 
did  not  add  anything  to  the  aggregate  valua- 
tions made  by  local  assessors  on  account  of 
elements  omitted  from  their  considerations, 
while  in  valuing  tbe  railway  property  such 
elements,  particularly  tbe  franchises,  were 
considered,  and  the  value  of  the  whole  placed 
at  millions  of  dollars  higher  than  the  value 
placed  upon  the  physical  property,  suggesting 
that  the  franchisee  and  the  physical  proper- 
ty were  separately  valued,  seems  to  be  un- 
supported by  the  evidence.  The  mere  cir- 
cumstance that  the  board  made  some  sort  of 
an  estimate  of  the  value,  so-called,  of  physical 
property, — ^the  instrumentality  to  that  end, 
making  tbe  valuation  on  the  basis,  it  would 
seem,  of  what  the  physical  things  would  cost 
less,  probably,  any  diminution  in  value  on 
account  of  use,  was  regarded  by  tbe  court  as 
an  assessment  a  valuation  of  that  part  of 
the  whole  property  separate  from  the  other 
elements,  when  it  was  evidently  regarded  by 
tbe  board,  as  It  in  fact  was,  merely  as  an 
aid  in  arriving  at  tbe  value  of  the  one  thing 
to  be  appraised.  The  statute  does  not  require 
any  such  procedure  as  the  appraisal  of  physi- 
cal property  separately  from  the  other  ele- 
ments, and  judicial  policy  condemns  It  The 
board,  of  its  own  motion,  and  In  aid,  as  was 
thought  in  reaching  the  ultimate  object  of 
placing  a  value  upon  the  railroad  property 
In  this  state,  in  Its  wisdom,  did  the  thing, 
which  seems  to  have  confused  the  trial  court, 
somewhat  and  which  furnished  the  founda- 
tion for  the  claim  now  pressed  upon  our  at- 
tention, that  millions  of  dollars  were  added 
to  the  legitimate  valuation  of  the  visible  part 
of  the  railway  property  on  account  of  a 
separate  valuation  placed  on  the  franchises. 
It  were  better,  as  It  seems,  to  have  proceeded 
along  the  lines  of  the  statute  and  the  doctrine 
of  this  court  tbat  there  can  be  no  such  sep- 
aration of  tangible  and  Intangible  elements 
which  will  furnish  any  legitimate  basis  for 
the  valuation  of  one  or  the  other.  As  neither, 
strictly  speaking,  Is  required  to  be  valued, 
but  only  the  thing  which  the  two  In  combina- 
tion make,  why  attempt  to  do  what  lays  the 
very  basis  for  claims  which  are  illegitimate 
though  embarrassing.  Tbe  departure  from 
the  needful,  trying  to  do  the  Impracticable, 
would  seem  to  be  worse  than  useless.  One 
might  as  well  try  to  value  the  life-blood 
of  a  horse,  or  bis  capacity  to  breathe,  as  try 
to  place  a  value  upon  tbe  visible  part  of  rail- 
road property  separate  from  its  rights,  (ran- 
chlses  and  privileges. 

Probably  no  one  appreciates  tbe  foregoing 
better  than  the  eminent  gentlemen  composing 


Digitized  by  LjOOQIC 


574 


108  NOBTHWESTDRN  RBPOBTEB. 


(W1& 


tbe  state  board  of  nBseeaon.  Tbey  knew 
the  law  and  their  dnty.  Tbey  bad  a  wide 
discretion  in  respect  to  tbe  mere  elonenta 
to  be  considered  In  makinc  the  raluation. 
If  tbey  tboogbt  tbe  so-called  yalnation  of 
physical  property  wonld  aid  them,  tbey  were 
permitted  to  procure  evidence  of  that  sort 
We  find,  however,  no  satisfactory  indica- 
tion that  tbey  arrived  at  the  valne  of  tbe 
railroad  property  by  adding  together  a  valna- 
tion  of  visible  things  and  one  of  other  ele- 
ments, or  that  they  did  anything  else  other 
than  Just  what  they  were  required  to  do  by 
tbe  statute,  determine  tbe  value  of  the  rail- 
way property  in  this  state;  that  included 
tbe  visible  things  and  tbe  franchise,  sot  aa 
separate  things  any  more  than  tbe  horse's 
blood,  frame.  Internal  machinery,  and  other 
elements  are  separate  things;  all  taken  to- 
gether constitute  the  horse ;  remove  any  one 
of  the  things  essential  to  life  and  action,  and 
all  conception  of  tbe  animate  thing,  the  horse, 
disappears. 

To  our  minds  tbe  only  reasonable  Inference 
Is  that  the  board,  from  all  tbe  evidence  be- 
fore it,  performed  the  duty  that  it  was  re- 
quired to  perform.  Tbe  evidence  as  we  read 
It  Is  to  this  effect.  The  board  considered  the 
report  of  the  person  who,  as  before  suggested, 
performed  the  feat  of  separating  and  valuing 
the  physical  property,  the  market  price  as 
to  each  company,  of  its  bonds  and  stocks  for  a 
period  of  five  years,  reports  of  tbe  engineers 
of  tbe  railway  companies  as  to  the  physical 
property,  tbe  gross  and  net  earnings  of  each 
company,  both  in  the  whole  and  in  this  state, 
and  other  elements,  and  fixed  tbe  value  of 
tbe  entire  property  of  each  company  In  this 
state  at  its  due  proportion  of  the  value  of 
the  entire  system,  not  giving  to  any  particu- 
lar factor  of  the  evidence  any  particu- 
lar weight  separate  from  the  other,  nor  pla- 
cing any  particular  value  upon  any  particular 
element  of  tbe  property  separate  from  the 
rest  We  see  no  infirmity  In  that  in  any  re- 
spect Tbe  board  did  not  attempt  to  value 
tbe  visible  things  at  one  sum  and  tbe  fran- 
chise or  any  other  intangible  elements,  separ- 
ately or  in  combination,  at  another.  The  evi- 
dence given  by  the  president  of  the  commis- 
sion Is  unmistakable  as  to  what  was  done. 
He  said:  "Tbe  board  never  made  any  esti- 
mate of  the  value  of  tbe  physical  property 
of  the  road."  "The  board  did  not  have  any 
other  evidence  of  tbe  value  of  the  property, 
physically  considered,  than  the  reports  of 
Prof.  Taylor  and  of  the  railroad  engineers. 
Tbe  board  considered  the  entire  property  of 
tbe  railway  company,  Including  Its  franchises 
and  other  property,  to  be  of  tbe  value  stated, 
being  Influenced  In  that  consideration  by  all 
tbe  matters  that  related  to  that  subject  of  val- 
uation." "Those  matters  of  stock  and  bond 
prices,  the  gross  earnings,  franchises,  and 
tbe  net  earnings  were  under  consideration. 
Tbe  board  bad  no  reason  to  doubt  the  report 
of   Professor  Taylor.    This   data,   price   of 


stock  and  bonds,  gross  and  net  eamlnga,  were 
considered  as  evidence  of  the  value  of  the 
company's  franchises,  to  help  tbe  board  Id 
arriving  at  the  value."  "The  property  was 
valued  as  an  entirety.  No  separate  treatment 
was  given  to  franchisee  from  that  which  was 
given  to  the  problem  of  valuing  the  property 
as  a  whole.  It  was  valued  as  a  whole,  and 
In  the  valuation  of  tbe  whole  all  these  meth- 
ods that  I  have  enumerated  were  considered." 
That  seems  plain.  We  are  unable  to  see  any- 
ttalng  therein  to  warrant  finding  that  the 
board  placed  a  valne  on  the  physical  property 
and  another  on  the  franchise  elemoat  and 
added  tbe  two  together,  or  making  any  find- 
ing susceptible  of  being  so  construed. 

Tbe  trial  court,  seemingly,  was  led  to 
phrase  the  findings  so  as  to  give  ground  for 
the  idea  of  physical  property  and  franchise 
values  sqiarately  considered,  in  arriving  at 
the  value  of  the  whole,  by  the  persistent  use 
of  the  term  "value  of  the  physical  property," 
all  through  the  trial,  while  it  is  evident  that, 
so  far  as  tbe  assessing  board  was  concerned, 
tbe  term  had  reference  to  physical  condition 
and  situation  only.  It  does  not  appear  that 
the  value,  strictly  speaking,  of  tbe  things 
visible  separate  from  other  elements  was  con- 
sidered, much  less  determined. 

(c)  The  trial  court's  conclusion  does  not 
show  clearly  the  manner  in  which  the  board 
valued  the  general  property  of  the  state. 
One  might  think,  from  reading  the  findings, 
that  it  was  thought  the  local  assessors,  acting 
in  good  faith,  omitted  giving  tbe  dignity,  as 
to  value  of  franchises  and  some  other  in- 
tangible matters  affecting  that  of  tangibles 
used  in  corporate  and  other  business,  which 
tbey  should,  and  that  the  board,  also  acting 
in  good  faith,  adopted  their  errors.  The 
board  was  not  expected  to  and  did  not  consid- 
er tbe  work  of  tbe  local  assessors  in  any  other 
way  than  as  evidence  to  be  considered  wltb 
all  other  legitimate  evidence.  Tbey  were  re- 
quired not  to  merely  pass  upon  the  work  of 
such  assessors,  but  upon  certain  specified 
proofs  and  upon  all  tbe  other  evidence, 
proofs,  statistics  and  information  obtained 
from  all  sources,  "according  to  their  best 
knowledge  and  Judgment  to  ascertain  and  de- 
termine tbe  true  cash  value  of  all  the  gen- 
eral property  of  tbe  state  assessed  and  to  be 
taxed  in  the  year  in  which  their  determina- 
tion should  be  made."  Tbe  finding  does  not 
show  whether  it  did  or  did  not  perform  thst 
duty,  except  by  way  of  inference.  Such 
finding  is  to  the  effect  that  the  board  con- 
sidered all  the  evidence  it  was  required  to 
consider,  and  assessed  the  value  of  tbe  prop- 
erty, but  without  adding' anything  specifically 
to  local  valuations  for  franchises,  only  con- 
sidering'tbem  as  affecting  tbe  value  of  cor- 
porate property  and  did  not  add  anything  for 
other  intangible  elements  mentioned  as  hav- 
ing been  omitted  by  local  assessors.  Whether 
tbe  trial  court  thought  the  board  committed 
error  in  that  does  not,  anywhere  appear.    Tbe 
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Inference  would  be  that  it  was  bo  tbonght,  be- 
cause of  tbe  significant  finding  acquitting  It 
of  having  acted  In  bad  faitb. 

Now,  if  the  board  Valued  the  general  prop- 
erty of  tbe  state  upon  a  legitimate  basis,  It  is 
wholly  immaterial  what  errors  were  com- 
mitted by  the  local  assessors.  Obviously  the 
basis  of  tbe  rate  of  taxation  applied  to  rail- 
way property  In  that  case  would  be  In  no  wise 
affected  by  any  such  error. 

So,  the  board  did  not  commit  any  error  In 
not  adding  specifidally  for  tbe  value  of  fran- 
chises; they  avoided  committing  error  by  not 
10  doing.  In  considering  franchises  of  pub- 
lic service  corporations  only  in  connnectlon 
with  visible  property  they  followed  the  stat- 
nte  and  the  settled  law  Independently  thereof. 
In  omitting  to  add  specifically  for  any  other 
omitted  elements  mentioned,  or  specially  con- 
sidering them,  particularly  of  considering  the 
corporate  franchises  of  mere  private  corpora- 
tions and  assessing  other  property  any  differ- 
ent on  account  thereof  than  the  same  prop- 
erty would  have  been  assessed  if  the  same  be- 
longed to  an  individual  or  Individuals,  tbey 
committed  no  error. 

(d)  A  yerj  important  fact,  going  to  the  jus- 
tice of  the  tax,  appears  by  the  evidence, 
which  might  well  have  been  made  a  part  of 
tbe  findings,  since  it  was  within  the  Issues 
and  was  distinctly  covered  by  the  evidence. 
While  It  does  not  appear  that  tbe  board  made 
any  specific  determination  as  to  any  partic- 
nlar  kind  of  personal  or  other  property,  omit- 
ted from  the  local  valuations  or  valued  too 
low  locally.  It  does  appear  that  It  considered, 
In  a  general  but  well  grounded  way,  that 
there  were  such  omissions  and  undervalua- 
tions, and  on  account  thereof  It  made  Its 
valuation  of  personal  property  |216,000,000 
more  than  the  aggregate  of  local  valua- 
tions, or  nearly  twice  thereof;  and  likewise 
It  made'  a  very  substantial  increase  to  the 
local  valuations  as  to  realty. 

Tbea  let  it  be  assumed  for  the  purposes  of 
the  case,  as  counsel  for  respondent  suggests, 
that  the  law  under  which  the  state  board  act- 
ed did  not  require  it  to  value  any  greneral 
property  except  that  which  was  valued  by 
the  local  assessors;  that  It  was  not  required 
to  hunt  up  omitted  property  and  make  its 
valuation  larger  than  It  otherwise  would  have 
been  on  that  account.  If  it  erred  In  that  re- 
spect, largely  diminishing  the  burdens  that 
would  otherwise  have  been  cast  upon  railroad 
companies  they  can  hardly  be  heard  to  com- 
plain of  It,  especially  in  a  court  of  equity.  On 
tbe  whole,  as  to  this  branch  of  the  case,  the 
respondent  and  all  taxpayers  slmilarlly  sit- 
uated seem,  In  tbe  painstaking  efforts  of  the 
state  board  to  do  justice  In  the  matter,  to  have 
been  given  tbe  most  distlng^uished  considera- 
tion. 

(e)  The  board.  In  endeavoring,  as  before 
Indicated,  to  remedy  the  supposed  mistakes 
of  the  local  assessors  as  to  omitting  to  assess 
property  at  all,  perhaps  assumed  authority 


not  clearly  accorded  to  It  However,  there- 
is  no  proof  that  such  omissions,  if  there  were 
any,  occurred  otherwise  than  as  the  result  of 
mere  Ignorance  or  error  of  Judgment  In  a 
good  faith  attempt  to  administer  valid 
laws.  Such  circumstancefl  furnish  no  good 
ground  for  complaint  on  the  part  of  a  tax- 
payer to  avoid  bis  tax.  Weeks  v.  Milwaukee, 
10  Wis.  242;  Smith  v..  Smith,  19  Wis.  522, 
88  Ajn.  Dec.  7<X7;  Semple  v.  Langlade  County, 

75  Wis.  364,  44  N.  W.  749;  Green  Bay  & 
Mississippi  Canal  Co.  v.  Outagamie  County, 

76  Wis.  087,  46  N.  W.  536.  The  law  is  weU 
settled,  here  and  elsewhere,  that  mere  unin- 
tentional discriminations  occurring  through 
error  of  judgment,  and  mere  differences  be- 
tween different  assessors  or  assessing  boards 
having  equal  discretionary  authority  as  to 
evidentiary  circumstances  to  be  considered  In 
valuing  property  for  taxation,  are  not  to  be 
classed  with  Intentional  or  fraudulent  dis- 
criminations, or  discriminations  made  by  the 
law  itself.  In  that  counsel  seem  to  have 
misapplied  such  authorities  as  Hale  v.  City  of 
Kenosha,  29  Wis.  59,  Knowlton  v.  Supervisors 
of  Rock  County,  9  Wis,  910,  Pelton  v.  Nation- 
al Bank,  101  V.  S.  143,  26  L.  Ed.  901,  and  sim- 
ilar cases,  and  also  overlooked  the  limitations 
placed  upon  Marsh  v.  Supervisors,  42  Wis. 
602-609,  quoted  from  at  considerable  length 
by  counsel.  Tifleld  v.  Marinette  County,  62 
Wis.  632,  22  N.  W.  705;  Hlxon  et  al.  v, 
Oneida  County,  et  at.,  82  Wis.  616,  631,  62  N. 
W.  446;  Wells  v.  Western  Paving  &  Supply 
Co.,  96  Wis.  116-120,  70  N.  W.  1071;  Hayes  v. 
Douglas  County,  92  Wis.  429-444,  65  N.  W. 
482,  31  L.  R.  A.  213,  53  Am.  St  Rep.  926. 

Tbe  doctrine,  as  above  expressed,  is  sup- 
ported generally  by  the  authorities.  In  Cool- 
ey  on  Taxation  the  subject  is  covered  thus, 
using  as  the  text  mainly,  the  language  of  this 
court  in  Weeks  v.  Milwaukee,  credit  being  duly 
given:  "It  has  been  decided  In  a  number  of 
cases  that  Incidental  omissions  from  taxation 
of  person  or  property  that  should  be  taxed  oc- 
curring through  the  negligence  or  default  of 
ofiScers  to  whom  the  execution  of  the  taxing 
law  Is  Intrusted  would  not  have  tbe  effect  t» 
vitiate  the  whole  tax.  •  •  •  The  execu- 
tion of  these  laws  is  necessarily  entrusted  t& 
men,  and  men  are  fallible,  liable  to  frequent 
mistakes  of  fact  and  errors  of  judgment  If 
such  errors  on  the  part  of  those  who  are  at- 
tempting In  good  faith  to  perform  their  duties 
were  to  vitiate  tbe  whole  tax,  no  tax  could 
ever  be  collected,  and  therefore,  though  they 
sometimes  Increase  Improperly  the  burden  of 
those  paying  taxes,  tbe  rule  which  holds  the- 
tax  not  thereby  vitiated  is  absolutely  essential 
to  the  continuation  of  the  government 
•  •  •  Indeed,  where  the  omission  has  oc- 
curred through  no  purpose  to  evade  or  disre- 
gard official  duty,  the  occasion  which  pro- 
duced it  seems  wholly  Immaterial."  Spear  v. 
Braintree,  24  Vt  414;  Watson  v.  Princeton,. 
4  Mete.  (Mass.)  599,  are  to  the  samn  effect  In. 
the  last  Chief  Justice  Sbaw  said  that  the 
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final  remedy  for  mere  Ignorance  or  want  of 
Judgment  of  asBeasors,  the  Inhabitants  believ- 
ing "that  their  aBsesBors  are  acting  on  errone- 
ous princlplee,  la  to  elect  others  in  their 
places."  To  the  same  effect  are  WIlBon  v. 
Wheeler,  65  Vt  440;  Burlington,  &c,  R.  B.  Co. 
V.  Seward  County,  10  Neb.  211,  4  N.  W.  1016; 
Levi  T.  Loulsrille,  97  Ey.  394,  80  S.  W.  978, 
28  li.  B.  A.  480;  Davis  y.  Newark,  S4  N.  J. 
Law,  144,  23  Atl.  276;  State  T.  Lakeside  Land 
Co.,  71  Minn.  283,  73  N.  W.  970;  People  v. 
McCreery,  34  Cal.  432;  Georgia  Midland  ft 
O.  R.  Co.  ▼.  State,  89  Ga.  697, 15  S.  E.  301. 

It  should  be  said  in  pasing  that  there  are 
some  authorities  holding  to  a  more  strict  rule 
than  the  one  Indicated,  but  they  are  not  to  be 
followed  In  this  state. 

IIL 

We  are  favored  with  a  very  lengthy  and  In- 
teresting argument  by  counsel  for  appellant, 
presenting  the  idea  that  the  law  in  question  is 
a  delegation  of  legislative  power,  and  void 
under  section  1,  art  4,  of  the  Constitution, 
limiting  such  power  to  the  Senate  and  As- 
sembly. 

The  situation  before  us  being  the  same  as 
that  presented  to  the  Supreme  Court  of  Michi- 
gan (Board  of  Education  v.  State  Assessment 
Board,  133  Mich.  116,  94  N.  W.  608),  and  the 
federal  Circuit  Court  (Michigan  Central  Rail- 
way Co.  V.  Powers,  Auditor,  etc.,  138  Fed.  223), 
and  the  federal  Supreme  Court  as  well,  and 
being  supported  here  by  the  same  argument,  as 
we  were  told  by  counsel,  as  was  presented  on 
the  ftormer  occasions,  with  the  result  that  the 
IXMltion  DOW  taken  was  held  to  be  unsound, 
we  might  rest  the  matter  on  the  authority,  of 
those  decisions,  especially  in  view  of  the  re- 
cent discussions  In  this  court  of  the  principle 
Involved,  particularly  that  In  State,  etc.,  v. 
Chittenden  (Wis.)  107  N.  W.  600.  However, 
through  abundant  precaution,  and  a  desire  to 
do  full  Justice  to  the  efforts  of  counsel  to  aid 
us  In  arriving  at  the  right  of  the  matter,  we 
have  made  a  reasonably  careful  study  of  all 
the  aspects  thereof  suggested,  ezaming  all  of 
the  more  than  fifty  authorities  cited  to  our 
attention,  with  sufficient  particularity  to  dis- 
cover, as  Is  thought,  their  bearing  and  Im- 
portance. Though,  for  the  reasons  stated,  we 
shall  not  discuss  this  branch  of  the  case  to 
the  extent  which  we  otherwise  would. 

It  seems  that  counsel  have  assumed  that 
the  law  In  question  authorizes  the  state  board 
to  levy  taxes  or  determine  the  rate  of  taxa- 
tion, in  the  sense  of  determining  the  basic 
question  of  bow  much  money  shall  be  raised 
by  taxation  for  public  purposes  from  a  partic- 
ular class  of  property.  Instead  of  as  the  fact 
seems  to  be,  that  It  merely  authorizes  the 
board,  partly  by  the  exercise  of  merely  mln- 
isteral  duties,  and  partly  by  those  ordinary 
quasi-Judicial  duties  commonly  exercised  by 
administrative  boards,  to  ascertain  certain 
facts,  and  from  those  facts,  by  mere  mathe- 
matical work,  to  determine  the  amount  of  tax 
to  be  paid  as  a  direct  Imposition  on  railway 


property,  pursuant  to  a  preTions  exercise  of 
legislative  authority  by  the  duly  oonstltuted 
authorities  to  that  end.  Starting  with  the  as- 
sumption indicated.  It  Is  not  to  be  wondered 
at  that  the  multitude  of  authorities  presented 
to  our  view  should  have  been  thought  to  bave 
a  bearing  on  the  question  to  be  decided. 

No  one  need  argue  to  this  court  that  the 
Legislature  can  not  delegate  to  any  mere  ad- 
ministrative board  power  to  determine  bow 
much  money  shall  be  appropriated,  "levied," 
as  the  term  is  used,  for  state  expenses,  but  'we 
must  not  confuse  the  term  "levy"  In  the  sense 
of  voting  a  tax,  or  determining  In  gross  bow 
much  shall  be  raised  by  taxing  a  particular 
class  or  general  property,  with  the  term  "levy" 
in  the  sense  of  merely  performing  the  admin- 
istrative duty  of  laying,  on  a  legitimate  basis, 
taxes  previously  levied,  appropriated^  or  voted 
by  the  Legislature.  Manifestly,  without  tbat 
dlsintlnctlon  in  mind  one  would  make  but 
very  little  real  headway  In  the  examination 
of  authorities;  many  would  be  found  stating 
in  terms  or  In  effect  that  levying  of  taxes  and 
fixing  the  rate  of  taxation  are  legislative  du- 
ties, referring,  of  course,  to  levying  In  tbe 
sense  of  determining  how  much  money  sball 
be  raised  by  taxation,  fixing  the  rate  in  tbe 
sense  of  determining  It  with  reference  to  tbe 
public  needs.  If  there  is  anything  of  tbat 
sort  In  the  law  In  question  we  are  as  unable 
to  discover  It  as  were  the  courts  tbat  bave 
previously  been  called  upon  to  consider  tbe 
similar  question  In  regard  to  tbe  Mlcbigan 
law. 

It  Is  advisable.  In  endeavoring  to  establlsb 
the  legal  status  of  a  particular  matter, 
to  first  fix  by  accurate  analysis  tbe  exact  na- 
ture of  that  to  which  the  legal  principles  are 
to  be  applied.  If  one  starts  with  a  mere 
assumption  in  that  regard  he  may  easily  de- 
lude himself  into  the  idea  of  having  arrived 
at  a  correct  solution  of  the  question  bt  issue, 
when,  In  reality,  he  has  not  yet  helpfully  en- 
tered upon  a  discussion  of  it 

The  foregoing  is  well  Illustrated  by  tbe  fol- 
lowing authorities,  cited  In  the  brief  before 
us.  In  Houghton  et  al.  v.  Austin,  etc.,  47 
Cal.  464,  we  read  in  the  syllabus:  The  law 
"in  so  far  as  It  delegates  to  the  state  board 
the  right  to  fix  the  rate  of  taxation,  is  veld." 
Looking  to  the  law  referred  to  we  find  that 
It  gave  to  the  board  authority  to  determine 
in  gross  tbe  amount  of  mon^  to  be  raised  for 
public  purposes,  and  on  that  and  other  data 
to  fix  the  rate. 

In  Board  v.  Houston,  71  111.  818,  It  Is 
said:  "It  was  not  In  the  pow»  of  the  Legis- 
lature, under  the  Constitution,  to  confer  up- 
on private  persons  or  private  corporations 
power  to  levy  •  •  •  taxes."  Laying  aside 
the  element  of  private  Instrumentality,  the 
defect  In  tbe  law  was  that  of  levying  by 
the  board,  In  the  sense  of  determining  the 
amount  to  be  raised  by  taxation. 

In  McCabe  v.  Carpenter,  102  Gal.  469,  36 
Pac.  836,  tbe  subject  of  tbe  decision  on  tbe 
point  bere,  is  stated  thus:    '^he  power  to 
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levy  a  tax  Is  purely  legislative."  In  tbat 
connection  the  opinion  Is  to  tbe  effect  that 
state  taxes  must  be  levied  by  the  Legisla- 
ture, and  taxes  of  sub-public  corporations 
by  the  people  thereof,  or  the  duly  constitut- 
ed goTemlng  authorities  therein.  The  cir- 
cnmstances  giving  rise  to  the  case  was  a 
law  permitting  a  mere  executive  officer  to 
determine  the  amount  of  money  to  be  raised 
for  a  particular  purpose,  and  requiring  tbe 
municipal  board,  without  tbe  exercise  of  in- 
dependent Judgment  as  to  the  right  or  wrong 
of  the  matter,  to  execute  the  will  of  such 
officer.  The  distinction  between  snch  a  law 
and  tbe  one  here  was  indicated  by  this  lan- 
(uage  of  tbe  court:  "The  Legislature  im- 
poses the  tax  when  It  requires  an  officer  to 
make  certain  computations,  the  result  of 
"wblch  must  fix  tbe  amount  to  be  raised."  We 
might  proceed  to  analyze  In  detail  a  large 
number  of  other  authorities  placed  before  us, 
which  numl)er  might  have  been  greatly  in- 
creased, with  the  result  indicated  by  those 
q>eclally  referred  to. 

So  far  as  we  can  see,  every  feature  of  the 
work  required  of  the  state  board  under  the 
law  In  question  is  In  the  line  of  executing, 
not  making  the  law.  It  is  required  to  value 
tbe  property  upon  wblcb  the  tax  is  to  be 
laid.  It  is  required  to  determine,  as  mere 
matters  of  fact,  the  average  rate  of  taxation 
on  general  property  in  the  state.  It  is  then 
required  to  apply  that  rate  to  the  value,  as 
determined  by  It,  of  the  railway  property 
pursaant  to  the  previous  determination  of 
tbe  Legislature  to  raise,  by  taxation,  the 
amount  such  rate,  so  applied,  will  produce. 

Tbe  Michigan  court  said  of  the  same  fea- 
ture we  have  here  in  Its  system :  "Tbe  board 
bas  imposed  on  it  the  duty,  ministerial  in 
character,  of  determining  by  computation  and 
data  which  the  law  provides  for  placing  in 
Its  bands,  the  rate  of  taxation  which  other 
property  in  the  state  Is  subjected  to,  as  It 
appears  by  assessment  rolls,  which  are  sup- 
posed to  contain  accurate  and  true  assess- 
ments of  all  property  at  Its  true  value. 
•  •  ♦  Tbe  language  Is  •  •  •  the  board 
flball  ascertain  and  determine  the  average 
rate  levied  upon  other  property,  but  the  gen- 
eral tenor  of  tbe  act  clearly  indicates  the 
meaning  In  wbich  tbat  determination  is  to  be 
made." 

Any  further  treatment  of  this  branch  of 
the  case  would  be  wholly  unnecessary. 

IV. 
This  provision  of  the  Constitution  Is  re- 
ferred to  as  condemning  the  law :  "The  Leg- 
islature shall  provide  for  an  annual  tax  suffl- 
cieat  to  defray  tbe  estimated  expenses  of 
tbe  state  for  each  year,  and  whenever  the 
expense  of  any  year  shall  exceed  the  Income, 
tbe  Legislature  shall  provide  for  levying  a 
tax  for  the  ensuing  year  sufficient,  with  the 
other  sources  of  income,  to  pay  the  deficiency 
as  well  as  the  estimated  expenses  of  the  en- 
suing year."    Section  6,  art  & 
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(a)  These  Ideas  are  advanced  for  consid- 
eration in  respect  to  that  provision:  The 
Legislature  must  determine  in  advance  the 
amount  required  to  be  raised  for  the  par- 
ticular public  purposes,  and  provide  for  levy- 
ing a  tax  therefor.  It  cannot  legitimately 
provide  for  raising  a  certain  Indefinite  sum 
by  taxation,  the  sum  to  be  fixed  by  the  action 
of  other  bodies  over  which  it  exercises  no 
control.  As  a  basis  for  levying  a  state  tax 
the  Legislature,  by  the  Constitution,  must 
decide :  (1)  The  question  of  bow  much  reve- 
nue the  state  needs,  that  to  be  determined  by 
Its  probable  expenses ;  (2)  what  will  be  a  Just 
distribution,  tbat  Is  apportionment,  of  the 
burden. 

Many  ideas  are  advanced  illustrative  of 
the  main  propositions.  We  shall  not  follow 
in  detail  tbe  reasons  by  which  counsel  reach 
the  conclusion  tbat  the  law  in  question  does 
not  successfully  stand  the  constitutional  test 
suggested. 

(b)  There  are  these  fundamental  infirmi- 
ties in  tbe  position  of  counsel  at  this  point: 
(1)  In  that  they  assume  that  tbe  Constitution 
requires  the  Legislature,  in  providing  for 
state  revenue,  to  determine  for  each  year,  the 
amount  of  money  required  to  be  raised  by 
taxation,  and  the  purpose  making  the  use 
of  such  amount  necessary  or  proper;  (2)  in 
that  they  assume  that  the  enactment  in  ques- 
tion provides  for  a  state  tax,  strictly  speak- 
ing, and  that  alone. 

If  the  first  assumption  were  sound,  all  laws 
we  have  for  Indirect  taxation,  by  which  the 
state  obtains  a  large  proportion  of  its  reve- 
nue would  be  invalid.  It  will  be  noted  tbat 
tbe  language  of  the  Constitution  is  general. 
It  does  not  say  tbe  Lesrisiature  shall  provide 
for  an  annual  tax  on  property,  etc.  If  coun- 
sel's position  were  correct,  the  Legislature 
in  providing  for  the  raising  of  money  by  any 
sort  of  taxation  would  have  to,  annually, 
first  determine  the  amount  necessary  to  be 
raised,  the  proportion  thereof  to  be  obtained 
by  direct  and  indirect  taxation,  and  the 
basis  for  levying  the  tax,  in  order  to  pro- 
duce the  required  result.  It  does  not  seem 
tbat  such  a  construction  of  the  Constitution 
would  be  reasonable.  Tbe  common  way  of 
laying  taxes,  state  and  national,  is  to  pro- 
vide for  an  annual  tax  sufficient  to  meet  the 
annual  expenses,  having  regard  to  the  ex- 
perience of  the  past  and  the  probabilities  of 
tbe  future,  and  to  appropriate  from  the  fund 
so  accumulated,  or  to  be  paid  therefrom  when 
accumulated,  such  sums  as  seem  for  the  fiscal 
year  necessary  for  the  particular  purposes. 
The  raising  of  the  revenue  is  one  thing ;  the 
appropriation  of  the  money  to  proper  public 
purposes  Is  another.  The  last  is  covered  by 
section  2  of  article  8,  "No  money  shall  be 
paid  out  of  the  treasury  except  In  pursuance 
of  an  appropriation  by  law."  Taking  the 
two  together  it  will  be  seen  that  one  section 
provides  for  accumulating  the  public  fund 
out  of  which  appropriations  for  public  pur- 
poses may  be  made;  the  other  provides  for 
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deVotlng  the  same  to  tbe  spedflc  poblie 
purposes. 

So  when  the  Legislature  determines  upon 
supplying  the  public  treasury  In  any  legiti- 
mate way  of  annual  taxation  and  tbe  extent 
required  for  the  annual  public  needs.  In  its 
Judgment,  and  provides  a  form  or  forms  of 
taxation  the  results  of  which  can  only  be 
estimated,  together  with  or  without  one  that 
will  produce  a  sum  certain,  all  In  the  aggre- 
gate supposed  to  be  sufficient  to  meet  the 
estimated  wants,  it  satlsfles  the  requirement 
of  the  Constitution.  The  only  limitations 
are,  it  caimot  exercise  tbe  power  of  taxation 
for  any  but  public  purposes,  and  having  ex- 
ercised such  power  It  can  only  devote  tbe 
money  accumulated  thereby  to  public  pur- 
poses, and  by  some  reasonably,  proper  way  of 
appropriating  the  same,  so  that  legislative 
action  can  be  referred  to,  authorizing  pay- 
ment of  tbe  money  out  of  the  public  treasury. 
State,  etc.,  v.  Davidson.  114  Wis.  563,  88  N. 
W.  606,  90  N.  W.  1067,  58  L.  R.  A.  T39; 
State,  etc.,  v.  Froehlich,  118  Wis.,  129,  94 
N.  W.  50,  61  L.  R.  A.  345,  99  Am.  St  Rep.  985. 

The  two  clauses  of  tbe  Ck>n8tltution,  as  In- 
dicated In  tbe  cases  cited,  are  to  be  read  to- 
gether as  limitations  upon  tbe  purposes  of 
exercising  the  power  of  taxation  and  tbe  pow- 
er to  use  the  money  accumulated  by  Its  ex- 
ercise. "Expressio  unius  est  exduslo  alter- 
ius."  There  Is  no  limitation  upon  the  method 
of  determining  the  needs,  calling  for  the 
exercise  of  tbe  taxing  power.  In  that  it  Is 
confined  to  determining  by  annual  or  semi- 
annual legislative  action  In  advance  the  pre- 
cise amount  of  money  required  for  all  or 
any  of  the  public  purposes.  True,  section  5 
contemplates  that  the  Legislature  shall.  In 
imposing  direct  tax  burdens,  do  so  with 
reference  to  tbe  public  needs,  and  with  rea- 
sonable regard  for  the  amount  of  revenue 
that  will  probably  be  derived  from  other 
forms  of  taxation,  so  that  in  tbe  aggregate 
there  will  be  money  produced  to  the  public 
treasury  enough  to  meet  the  estimated  ex- 
pense, but  not  estimated  expense  In  tbe  sense 
that  there  must  necessarily  be  a  schedule 
prepared  by  tbe  Legislature,  or  by  any  person 
or  persons  for  Its  guidance,  and  that  the  pow- 
er of  taxation  shall  be  exercised  with  refer- 
ence to  producing  the  amount  of  money  sug- 
gested thereby,  but  that  such  power  shall  be 
exercised  with  reference  to  producing  the 
amount  which,  In  the  judgment  of  the  legisla- 
ture, tbe  public  needs  will  require.  That 
Judgment  need  not  be  express.  It  Is  to  be 
Implied,  necessarily,  from  what  Is  done,  in 
the  absence  of  the  clearest  of  Indications  to 
the  contrary. 

It  will  not  do  to  set  up  a  judicial  standard 
as  to  tbe  best  method  of  determining  tbe 
amoOnt  of  money  to  be  raised  by  taxation 
and  of  framing  laws  to  put  the  taxing  ma- 
chinery In  motion  to  that  end.  Probably  th« 
annual  budget  method  Is  tbe  most  business- 
like way,  both  with  reference  to  the  amount 
to  be  raised  by  taxation  and  tbe  division 


thereof  to  the  particular  public  purposes. 
But  the  Constitution  leaves  tbe  way  open 
for  the  Legislature  to  exercise  tbe  widest 
discretion  In  that  matter.  It  can  proceed  by 
various  forms  of  taxation  for  raising  public 
revenue,  all,  or  most  of  which,  may  leave  the 
amount  that  will  be  produced  thereby  some- 
what Indefinite,  so  long  as  the  legislative  Idea 
is,  an  annual  Income  sufficient  for  the  annual 
needs,  and  It  would  be  difficult  to  see  bow 
a  court  could  determine  that  such  legislative 
Idea  was  not  Involved  in  the  passage  of  any 
law  relating  to  tbe  matter,  unless  the  law 
Itself  expressly  Indicated  to  tbe  contrary,  by 
way  of  making  an  appropriation  for  a  par- 
ticular purpose  not  public,  or  providing  for 
tbe  raising  of  a  tax  for  such  a  non-public 
purpose. 

(c)  It  does  not  seem  that  the  law  In  ques- 
tion should  be  regarded  as  a  mere  oiactment         { 
to  raise  money  for  state  purposes.     It  is         ' 
called  one  to  provide  for  the  taxation  of 
railroad  companies.    Tbe  manifest  purpose         , 
tbereof  la  to  tax  tbe  railroad  property  In 
tbe  state  upon  tbe  same  basis  that  all  other 
property  is  taxed ;  tax  It  by  the  same  system 
(the  ad  valorem  way),  at  the  same  rate,  and  I 

for  the  same  purposes.  Whether  the  plan 
of  the  Legislature  be  reasonably  calculated 
to  effect  such  purpose  we  need  not  enlarge  up- 
on at  this  point  If  necessary  to  tbe  valid- 
ity of  the  law,  and  tbe  Idea  would  be  reason- 
able, we  must  assume  that  such  was  the  legis- 
lative design  and  read  it  out  of  the  law  If  It  j 
Is  there  in  any  way  expressed.  It  was 
thought  seemingly,  that  the  amount  of  money 
which  would  probably  annually  be  required  to 
be  raised  by  direct  taxation,  so  far  as  the 
same  could  well  be  determined  when  the 
law  was  passed,  with  tbe  amount  which 
would  be  obtained  annually  from  all  other 
sources  of  state  revenue,  would  probably 
equal  or  exceed  the  amount  of  direct  tax 
burdens  that  would  fall  on  railroad  property, 
if  It  were  burdened.  In  effect  the  same  as  If 
It  were  taxed,  proportionally.  In  all  the  tax- 
ing districts  of  tbe  state,  on  an  equality  with 
general  taxable  property  therein,  the  value 
of  tbe  former  being,  for  that  purpose,  ap- 
portioned thereto,  in  the  proportion  which  the 
value  of  such  general  taxable  property  In 
such  districts,  respectively,  would  bear  to- 
tbe  total  value  of  such  property  throughout 
the  state,  or,  perhaps,  If  such  special  proper- 
ty were  taxed  on  a  similar  basis  of  distribu- 
tion In  all  of  tbe  taxing  districts  of  tlie  state 
through  which  the  roads  run.  It  was  f  urtber, 
doubtless,  thought  that  the  average  rate  pro- 
vided for  by  tbe  law  would,  as  near  as  the 
same  could  be  practicably  determined,  be 
equivalent  to  such  taxes  as  would,  upon  such 
a  distribution,  be  Imposed  on  the  special 
property.  It  was  further,  and  within  reason- 
able probabilities,  tliougbt  as  It  would  seem, 
that  by  applying  to  tbe  value  of  special  prop- 
erty the  average  rate  of  taxation  imposed  on 
general  property  throughout  the  state,  and 
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appropriating  all  of  the  results  for  state 
purposes,  that  In  practical  effect  each  taxing 
district,  while  proportionally  more  heavily 
burdened  for  local  purposes  than  it  would  be 
onder  some  such  method  of  distributing  the 
value  of  the  railway  property,  for  taxation 
as  mentioned,  it  would  be  correspondingly,  as 
to  every  dollar  of  taxable  property  therein, 
relieved  from  state  taxes ;  thus  making  ail 
property  taxed  directly,  In  fact  though  not  In 
form,  bear  its  relative  proportion  of  all  taxes 
upon  a  basis  of  equality.  That  would  satis- 
fy all  the  requirements  of  the  section  of  the 
Ck>nstltutIon  under  consideration. 


The  validity  of  the  law  In  question  Is 
challenged  under  section  1,  art  1,  and  section 
1,  art.  8,  of  the  state  C!onstItutIon,  and  the 
fonrteenth  amendment  of  the  national  Con- 
stitution. Special  consideration  thereof  is 
omitted  because  of  what  is  said  In  respect 
thereto  under  other  heads. 

VI. 

We  turn  now  to  that  branch  of  the  case  In- 
volving the  principles  laid  down  at  first  relat- 
ing to  section  1,  art  8,  of  the  Constitution. 
The  treatment  of  that  by  counsel  Is  under 
several  Important  subheads.  Some  of  them 
fall,  legitimately,  under  other  equality  pro- 
visions than  section  1,  art  8,  as  has  been  In- 
dicated. There  Is  little  or  no  difference  in 
the  result  as  to  whether  they  are  viewed  to- 
gether or  separately.  The  first  one  we  will 
take  up  Is  so  within  the  particular  class  of 
real  or  supposed  interferences  treated  In  num- 
erous federal  cases  under  the  fourteenth 
amendment,  that  such  cases  furnish  a  very 
frnltful  source  of  Illustrations  as  to  whether 
It  does  or  does  not  fatally  Invade  the  con- 
stitutional rule  of  equality. 

(A)  Fatal  discrimination  In  the  assess- 
ments, as  between  railway  property  and 
general  property.  Is  claimed  in  that,  as  shown 
by  finding  21,  under  chapter  378,  p.  601,  Laws 
of  1903,  mortgage  interests  in  real  estate, 
except  as  to  railway  property,  were  generally 
assessed  to  the  owners  thereof  as  realty,  the 
residue  of  the  valne  only  being  assessed  to  the 
mortgagors. 

The  nature  of  so  much  of  chapter  378  as  is 
necessary  to  have  in  view  In  this  discussion 
Is  indicated  by  the  following  abridgment: 

(a)  The  term  "mortgage"  shall  Include 
every  conveyance  or  contract  Hen  on  realty 
Intended  as  security  for  the  payment  of 
money  and  the  indebtedness  secured  to  be 
paid  by  such  mortgage. 

(b)  Any  such  interest  shall  be  regarded  as 
realty  and,  snbject  to  the  next  provision,  be 
separately  assessed  for  taxation  in  the  tax- 
ing district  where  the  land  is  located,  the 
value  of  the  equity  being  assessed  to  the 
mortgagor,  such  value  to  be  regarded  as  the 
balance  between  the  whole  value  and  that 
■of  the  mortgage  interest 

(c)  At  the  option  of  the  mortgagor  the 


mortgage  Interest  and  the  value  of  the  equity 
stiali  be  assessed  together,  without  separate 
valuations,  the  same  as  if  the  land  were  un- 
incumbered, such  combined  valuation  not  to 
exceed  the  just  value  of  the  land  as  unincum- 
bered property. 

(d)  Any  taxpayer,  in  fumishbig  to  the  as- 
sessor of  his  district  his  statement  of  credits 
over  liabilities  subject  to  taxation  shall  ex- 
clude mortgage  interests  in  realty. 

(e)  Exemptions  in  favor  of  the  mortgagor 
of  debts  owing  by  him  shall  not  be  allowed 
on  account  of  the  mortgage,  nor  offsets  on 
account  thereof  allowed  in  favor  of  the  mort- 
gagee. 

(f )  Existing  laws  exempting  mortgages  of 
reality  from  taxation  shall  not  be  affected 
by  this  act 

(g)  This  act  shall  apply  only  to  mort- 
gages on  realty  subject  to  direct  taxation, 
and  within  the  foregoing  limitations. 

Under  the  last  subdivision  no  dimlnntion 
of  value  of  railroad  property  could  be  or  was 
made  by  the  state  board  because  of  Incum- 
brances thereon  of  a  mortgage  nature.  Un- 
der subdivision  (c)  It  is  claimed  that  regard- 
less of  the  amount  of  the  credits,  whether 
less  or  many  times  the  value  of  the  land, 
in  form  securing  the  same,  the  value  of  sacb 
limit  must  necessarily  l>e  the  measure  of  the 
possible  assessment  as  to  both  land  and 
credits,  and  so  It  Is  within  probabilities  that 
large  amounts  of  property  In  the  nature  of 
credits,  not  In  any  legitimate  sense  represent- 
ing interests  In  lands,  might  escape  taxa- 
tion under  the  form  of  law,  while  like  prop- 
erty of  the  railway  companies  and  others 
no  better  situated  would  be  assessed  directly 
or  Indirectly,  and  that  It  is  within  proba- 
bilities that  such  result  occurred  as  to  the 
assessments  in  question.  That  idea  Is  read- 
able out  of  the  act,  looking  at  the  words 
themselves ;  but  such  a  meaning  would  make 
the  legislation  so  very  absurd  that  no  one, 
much  less  any  court,  would  considerately 
adopt  it  if  any  other  which  is  reasonable  can 
fairly  be  read  from  the  language  used. 

It  seems  that  the  scheme  of  the  act  Is 
that  the  land  value,«80  far  as  it  will  go  for 
that  purpose,  shall  stand  for  the  mortgage 
indebtedness  and  be  assessed  to  the  mort- 
gagee or  mortgagor,  at  the  latter's  option, 
and  to  that  extent  that  the  mortgage  In- 
debtedness shall  not  be  regarded  as  mat- 
ter receivable  owned  by  the  mortgagee,  and 
so  subject  to  be  diminished  In  bis  favor  In 
arriving  at  his  taxable  property,  by  charging 
against  the  same  debts  owing  by  him,  or  re- 
garded as  matter  payable  from  the  stand- 
point of  the  mortgagor  and  usable  by  him 
to  diminish  bis  credits  In  arriving  at  the 
amount  of  his  taxable  property,  and  that  In 
case  of  the  value  of  the  land  being  less 
than  the  indebtedness  secured  In  form  there- 
by, the  excess  shall  be  regarded  the  same  as 
any  other  matter  of  money  demand  as  to 
the  mortgagee,  or  money  payable  as  to  ths 
mortgagor. 
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Taking  snbdlTislons  (a),  (c)  and  (e)  to- 
gether, having  regard  for  the  evident  pur- 
pose of  the  law,  the  meaning  suggested  can- 
not only  he  read  therefrom,  but  Is  quite  un- 
mistalcable.  We  could  not  think  of  con- 
victing those  who  had  to  do  with  the  legisla- 
tion with  being  the  authors  of  so  mischiev- 
ous a  measure,  and  guilty  of  such  stupid 
blundering,  as  would  be  implied  by  indors- 
ing the  construction  thereof  contended  for. 

It  will  be  observed  that  it  Is  the  mortgage, 
not  the  mortgage  indebtedness,  that  is  made 
by  the  act  an  Interst  in  the  land ;  it  is  that 
Interest  which  is  required  to  be,  separately 
or  in  combination  with  the  equity,  assessed 
at  the  option  of  the  mortgagor.  That  inter- 
est carries  the  mortgage  Indebtedness  to  the 
extent  of  the  value  of  the  land  representing 
(t;  and  no  further.  Subdivision  (e),  relat- 
ing to  the  status  of  the  mortgage  indebt- 
edness as  regards  I)eing  the  basis  for  ex- 
^piption  on  the  one  hand,  or  offset  on  the 
Other,  uses  the  word  "mortgage"  consistently 
with  the  use  thereof  in  subdivisions  (a)  and 
(b),  and  dearly  in  a  way  to  only  carry  Just 
80  much  of  the  mortgage  indebtedness  as 
will  correspond  to  the  value  of  the  mortgage 
interest  In  the  land.  True,  subdivision  (a) 
declares  that  the  term  "mortgage"  shall  in- 
clude the  mortgage  Indebtedness  secured  to 
be  paid  by  such  mortgage,  but  that,  fairly, 
means,  shall  Include  It  to  the  extent  secured 
thereby.  Tbe  idea  that  a  mortgage  on  a 
parcel  of  realty  worth  $1,000  may,  under 
the  act,  Include  a  mortgage  indebtedness 
named  In  a  mortgage  thereof,  say  of  $10,000, 
so  that  the  value  of  the  former  will,  in  con- 
templation of  law  be  the  measure  of  the 
value  of  both  for  the  purposes  of  taxation, 
does  not  appeal  to  us  with  any  favor.  Tbe 
term  "secured  to  be  paid  by  such  mortgage," 
looking  at  the  substance  of  things,  Is  seen 
fairly  to  be  limited  by  tbe  extent  to  which 
the  mortgage  would  pay  the  Indebtedness. 

As  a  model  for  careful  legislation  the  act 
Is  not  to  be,  very  highly,  at  least,  commend- 
ed. Nevertheless,  the  legislative  Idea  In- 
tended to  be  Incorporated  therein  is  not  par- 
ticularly obscure ;  it  Is  well  within  the  scope 
of  the  language  used,  as  we  have  Indicated. 

(B)  Regardless  of  the  proposition  already 
discussed,  It  is  contended  that  the  effect 
of  chapter  378  is  to  relieve  owners  of  real 
estate,  generally,  incumbered  by  mortgages, 
of  tax  burdens  thereon  to  the  extent  of  tbe 
incumbrances,  while  owners  of  railway  prop- 
erty are  not  so  favored,  and  that  such  dis- 
crimination invades  the  constitutional  rule  of 
uniformity.  That  is  hardly  accurate.  The 
effect  is,  in  view  of  the  railway  property 
not  t>elng  regarded  as  realty,  to  relieve  the 
owners  of  mortgaged  lands  generally,  at 
their  option,  In  form,  from  the  burden  of 
taxation,  except  as  to  the  value  of  tiieir 
respective  equities,  while  owners  of  In- 
cumbered personalty,  including  railway  com- 
panies are  not  so  favored,  and  to  exempt 
all  credits  secured  on  realty,  generally,  to 


the  extent  of  tbe  value  of  the  security,  from 
taxation,  while  credits  secured  on  personalty 
are  not  so  exempt,  and  to  take  all  indebted- 
ness secured  on  realty  to  the  extent  of  the 
value  of  the  equity  out  of  tbe  list  of  debts 
owing  by  the  mortgagor  chargeable  against 
his  creditors  in  determining  tbe  amount  of 
his  taxable  property  of  the  latter  sort,  while 
debts  of  others,  whether  secured  on  personalty 
or  not  secured  at  all,  are  not  so  treated. 

Counsel  for  appellant.  In  their  view  refer, 
as  worthy  to  control,  to  County  of  San  Mateo 
V.  Southern  Pacific  Railway  (0.  C.)  13  Fed, 
145,  Railway  Tax.  Cases  (C.  0.)  13  Fed.  722, 
and  County  of  Santa  Clara  v.  Southern  Pa- 
cific Railway  Co.  (C.  C.)  18  Fed.  385,  and 
some  other  federal  cases,  but  none  decided 
In  the  federal  Supreme  Court,  recognizing 
the  doctrine  first  laid  down  definitely  by 
Justice  Field  in  tbe  Santa  Clara  Case,  as 
sound.  Such  doctrine,  if  given  the  force 
counsel  accords  thereto,  would  condemn  the 
law  here  under  the  fourteenth  amendment. 

Counsel  for  respondents  assume  to  break 
the  force  of  appellant's  position  as  above, 
by  referring  to  Central  Railroad  Co.  v.  Board 
of  Equalizers,  60  Cal.  35,  and  Germanla  Trust 
Co.  V.  San  Francisco,  128  Cal.  589,  61  Pac. 
178,  where  similar  legislation  to  ours  was 
sustained.  That  does  not  meet  the  case, 
since  the  Constitution  of  California  express- 
ly negatives  any  limitation  upon  legislative 
power  In  respect  to  the  matter.  Counsel  for 
respondents  further  suggest  that  If  the  law 
be  unconstitutional,  that  fact  Is  immaterial, 
since  then  all  mortgage  indebtedness,  like 
other  Indebtedness,  would  t>e  taxable  to  the 
creditors,  citing  Kneeland  v.  Milwaukee,  15 
Wis.  497.  Here,  again,  no  real  advance  is 
made  as  regards  furnishing  a  basis  for  solv- 
ing the  question  in  hand,  since  the  theory 
suggested,  as  supporting  the  taxability  of  mort- 
gages or  mortgage  Indebtedness,  if  adopted, 
would  present  the  question  anew  as  to  whether 
tbe  valuation  of  general  property  for  taxation 
be  not  fatally  defective  by  reason  of  the 
omission  of  large  amounts  of  property,  or  a 
strong  probability  in  that  regard,  not  through 
any  mistake  of  judgment  or  mere  inadver- 
tence, but  because  of  the  local  assessors  being 
required,  in  form,  by  an  invalid  law,  not  to 
assess  tbe  omitted  property.  On  that  the  de- 
cision in  Kneeland  v.  City  of  Milwaukee 
has  not,  as  appears,  been  overruled.  Tbe 
theory  thereof  Is  that  If  a  law  good  In  form 
but  Invalid  In  fact  commands  the  assessors 
to  violate  the  rule  of  uniformity,  and  they 
do  so  in  good  faith,  prejudicially  to  taximy- 
ers,  it  Is  not  one  of  those  mere  mistakes 
said  not  to  affect  the  tax. 

Again,  the  decisions  In  California  are  of 
little  help,  in  face  of  the  fact  that  a  state 
law  which  violates  the  fundamental  right 
of  equal  protection  of  the  laws,  falls  under 
the  condemnation  of  the  fourteenth  amend- 
ment, whether  It  Is  or  is  not  in  harmony 
with  the  state  Constitution.  The  state  Con- 
stitution itself  may  violate  sucli  fundamental 
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rights.  NasbTille,  0.  &  St.  L.  R.  ▼.  Taylor 
(C.  C.)  86  Fed.  168.  That  is  the  basic  prin- 
ciple upon  which  Jurisdiction  was  taken  lo 
the  San  Mateo  Case.  Independently  of  that 
principle,  as  said,  commonly,  In  the  federal 
cases.  In  terms  or  in  efTect,  what  invalidates 
the  equality  provisions  of  the  federal  Constl- 
tntion  depends  so  much  upon  the  circumstan- 
ces of  each  particular  situation  and  upon  ths 
constitutional  guaranties,  immunities  and 
privileges  In  the  organic  law  of  the  state 
where  the  question  arises,  that  the  result 
in  one  Instance  does  not  furnish  any  very 
certain  guide  as  to  any  other  situation,  par- 
ticularly one  under  a  different  constitutional 
system. 

In  the  last  Idea  expressed  Is  the  chief  in- 
firmity of  the  position  of  counsel  for  appel- 
lant. It  seems  to  be  assumed  that  the  case 
arising  in  California,  decided  by  Justice  Field 
and  an  associate,  should  be  controlling  here. 
No  dlCTerences  in  the  two  situations  are 
recognized  by  counsel  while  there  are  such, 
and  of  quite  a  radical  nature. 

It  would  take  a  pretty  clear  case  to  war- 
rant a  court  in  condemning  the  law  of  its 
own  Legislature  under  the  equality  provi- 
sions of  Its  Constitution  on  the  faith  of  a  de- 
cision  in    the  highest  tribunal   of  the  land 
upon  a  somewhat  different  situation.    To  do 
so  merely  on  the  strength  of  a  decision  of  a 
lesser  federal  tribunal,  even  when  pronounced 
by  so  eminent  a  Jurist  as  all   recognize  In 
Jnstlce  Field,  would  not  be  warranted  at  all. 
It  seems  that,   so    far   as  the  County  of 
Santa  Clara   Case  Is  alike,   in  its  facts,  to 
the  one  before  us.  It  runs  counter  to  many 
recent  decisions  of  the  federal  Supreme  Court. 
Under  our  Constitution,  It  must  be  remem- 
bered,  there  is  the  amplest  power  on  the 
part  of  the  Legislature  to  exempt  an  entire 
class  of  property  from  taxation,  and  to  make 
rach  class  very  narrow,  even  excluding  from 
the  benefits  accorded  to  the  members  thereof 
those  owning  property  of  the  same  general 
class,  so  long  as  the  character  of  that  owned 
by  those  of  the  subclass  Is  so  far  different 
from  that  owned  by  others,  as,  within  the 
boundaries   of    reason   at   least,    to    suggest 
necessity  or  propriety,  having  regaru  to  the 
public  good  and  the  constitutional  object  to 
be  attained,  and  limitations  in  respect  there- 
to, of  substantially  different  legislative  treat- 
ment.   Few  cases  that  can  be  found  have 
gone  farther  on  that  line  than   Wisconsin 
Central  Railway  v.  Taylor  County.    There, 
as  we  have  seen,  a  very  small  subclass  of 
real  estate,  a  class  so  small  as  to  be  con- 
fined to  one  owner,  was  deemed  suflScIently 
different  from  realty  generally  to  warrant 
the  I/pfcUiature  in  exempting  it  from  taxation. 
Itts  not  likely,  as  we  have  before  indicated,  that 
this  court  will  soon  go  further  on  that  line 
than  it  did  in  that  case.  Certainly  there  is  no 
call  therefor  in  the  case  before  us.    In  the 
particular  field  covered  by  the  ultimate  re- 
nilt  there  reached,  the  case  Is  distinguished 
for  deflniteness,  and  has  been  frequently  re- 


ferred to  with  approval,  here  and  elsewhere. 
State  V.  Whitcom,  122  Wis.  110,  90  N.  W. 
468;  Black  v.  State,  113  Wis.  205,  89  N.  W. 
622;  Kingsley  v.  Merrill,  122  Wis.  185.  Od 
N.  W.  1044,  67  L.  R.  A.  200;  Milwaukee 
Electric  Railway  Co.  v.  Milwaukee,  95  Wis. 
46,  69  N.  W.  794,  36  L.  R.  A.  46,  60  Am. 
St.  Rep.  81. 

We  do  not  find  the  cases  relied  upon  by 
counsel  for  appellant,  though  nearly  a  quarter 
of  a  century  has  elapsed  since  they  were  de- 
cided in  the  Circuit  Court  of  California,  have 
been  referred  to  in  any  decision  of  the  Su- 
preme Court  of  the  United  States  as  authori- 
ty on  the  particular  question.  We  do  not 
find  them  referred  to  In  any  decision  in  a 
lesser  federal  tribunal  with  approval  In  a 
manner  sufficiently  indicating  that  the  doc- 
trine thereof  in  question  has  been  received 
as  authority  nnder  sufficiently  similar  circum- 
stances to  those  In  hand,  to  make  them  par- 
ticularly persuasive  here.  The  principle,  as 
thus  mildly  read  out  of  such  cases,  has  been 
applied  commonly:  "Now,  the  equal  pro- 
tection of  the  laws  declared  by  the  fourteenth 
amendment  *  *  *  of  the  Constitution, 
secures  to  each  person  within  the  Jurisdic- 
tion of  a  state  exemption  from  any  burden 
or  charge  other  than  such  as  are  equally 
laid  upon  all  others  under  like  circumstan- 
ces." Anderson,  Circuit  Judge,  in  Fraser  v. 
McConway  et  al.  (C.  C.)  82  Fed.  257,  260, 
citing  the  San  Mateo  Case.  The  following  in- 
dicates fairly  the  present  temper  of  the  high- 
est tribunal  on  this  question : 

In  Louisa  V.  Kldd  v.  State,  188  U.  8.  730, 
23  Sup.  Ct  401,  47  L.  Ed.  669,  the  court 
dealt  with  a  state  law  for  taxing  part  of  a 
general  class  assumed  to  be  a  legitimate  sub- 
class, while  exempting  the  rest  of  such  gen- 
eral class  from  a  like  burden.  That  was  held 
to  be  proper  as  not  violating  the  fourteenth 
amendment,  the  court  saying,  "We  need  not 
repeat  the  common  places  as  to  the  large 
latitude  allowed  to  the  states  for  classifica- 
tion upon  any  reasonable  basis.  What  is 
reasonable  is  a  question  of  practical  detalW 

In  American  Sugar  Refining  Co.  v.  City, 
181  U.  S.  277,  21  Sup.  Ct  646,  45  L.  Bd. 
859,  a  law  discriminating  as  to  taxation  be- 
tween two  classes  of  refiners,  exempting  one 
and  taxing  the  other,  the  only  distinction  be- 
tween the  two  being  that  the  latter  were  pro- 
ducers who  did  their  own  refining,  while  the 
former  were  in  the  business  of  refining  only, 
was  sustained,  the  court  saying:  "The  act  in 
question  does  undoubtedly  discriminate  in 
favor  of  a  certain  class  of  sugar  refiners,  but 
this  discrimination  if  founded  upon  a  rea- 
sonable distinction  in  principle.  Is  valid." 
"This  court  has  bad,  repeatedly,  occasion  to 
sustain  discriminations  upon  reasons  much 
more  obscure  than  this.  It  was  not  Intended 
by  the  fourteenth  amendment  to  prevent  a 
state  from  changing  Its  system  of  taxation  in  all 
proper  ways;  it  may,  If  It  chooses,  exempt  cer- 
tain classes  of  property  altogether,  it  may  tax 
real  and  personal  property  in  a  different  man- 
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ner,  may  tax  visible  property  and  not  tax 
securities,  and  may  allow  or  not  allow  deduc- 
tions for  Indebtedness.  All  such  regulations, 
and  those  of  like  character,  so  long  as  they 
proceed  within  reasonable  lines  and  general 
usage,  are  within  the  discretion  of  the  state 
Legislature,  or  the  people  of  the  state  In 
framing  their  state  Constitution." 

In  the  still  more  recent  case  of  Coulter  v. 
L.  &  N.  R.  Co.,  196  U.  S.  699,  25  Sup.  Ct  342, 
49  li.  Ed.  615,  the  same  doctrine  Is  endorsed 
quite  broadly,  as  the  quotation  from  the  form- 
er decision  would  indicate.  The  following  are 
in  harmony  therewith  and  in  general  indicate 
that  the  federal  Supreme  Court  does  not  as- 
sume to  deal  wih  state  laws,  under  the  four- 
teenth amendment,  that  fall  with  any  fairness 
within  the  field  of  classification.  Bells  Gap 
R.  Co.  V.  Penn.,  134  XJ.  S.  232, 10  Sup.  Ct  533, 
83  L.  Ed.  892;  Adams  Express  Co.  t.  Ohio, 
165  U.  8.  194,  17  Sup.  Ct  305,  41  U  Ed.  683; 
Magoum  t.  111.  Trust  Co.  &  Sartngs  Bank,  170 
U.  S.  283,  18  Sup.  Ct  594,  42  L,.  Ed.  1037; 
Merchants'  &  M.  Bank  v.  Penn.,  167  U.  S.  461, 
17  Sup.  Ct  829,  42  L.  Ed. -236;  Gulf,  etc.,  R. 
Co.  V.  Ellis,  165  U.  S.  150, 17  Sup.  Ct  255,  41 
L.  Ed.  666;  Clark  t.  Tltusvllle,  184  U.  S.  329, 
22  Sup.  Ct  382,  46  L.  Ed.  569;  Home  Ins. 
Co.  V.  New  Yorlc  State,  134  U.  S.  594,  10  Sup. 
Ct  593,  83  L.  Ed.  1025 ;  Billings  v.  111.,  188 
U.  S.  97,  23  Sup.  Ct  272,  47  L.  Ed.  400; 
New  York  State  v.  Barker,  179  U.  S.  279,  21 
Sup.  Ot  121,  45  L.  Ed.  190;  Travellers' 
Ins.  Co.  V.  Conn.,  185  V.  S.  364.  22  Sup. 
Ct  673,  46  L.  Ed.  949;  Turpin  v.  Lemon, 
187  D.  S.  51,  23  Sup.  Ct  20,  47  L.  Ed.  70. 

In  view  of  the  foregoing  It  could  hardly 
be  expected  that  the  County  of  Santa  Clara, 
and  Its  companion  case  would  be  regarded.  In 
the  situation  before  us,  as  very  persuasive  as 
to  condemning  the  law  In  question  under  sec- 
tion 1,  art  8,  of  our  Constitution.  If  It 
stand  the  test  of  that  It  will  necessarily  pass 
the  test  of  all  other  constitutional  equality 
provisions  which  counsel  for  appellant  claim 
oondemn  It 

If  It  were  not  for  the  great  Importance  of 
this  case,  and  the  painstaking  presentation  of 
this  particular  quesiton  by  counsel  for  appel- 
lant we  should  have  felt  warranted  In  saying, 
with  brief  discussion  of  the  matter,  that  It  is 
ruled  by  the  Wisconsin  Central  Case,  and 
Klngsley  v.  Merrill,  122  Wis.  185,  99  N.  W. 
1044,  67  L.  R.  A.  200.  In  the  latter  the  law 
exempting  from  taxation  all  dues  from  in- 
solvent debtors  while  taxing  dues  from  sol- 
vent debtors,  upon  a  careful  study  of  the  sub- 
ject, was  held  legitimate  under  section  1, 
art  8,  and  it  was  shown  that  practical  con- 
struction, in  that  regard,  in  this  state,  extend- 
ed over  a  period  of  more  than  50  years,  sup- 
ported that  view. 

The  law  In  question,  with  some  exceptions, 
specializes  as  to  mortgages  on  real  property. 
The  necessary  efFect  as  indicated,  Is  to  ex- 
empt from  taxation  so  much  of  the  indebted- 
ness secured  by  such  mortgages  as  is  rep- 


resented by  the  value  of  the  security,  and  sub- 
stitute the  latter  for  the  property  exempted, 
assessing  the  same  to  the  mortgagee  or  the 
mortgagor,  at  the  option  of  the  latter.  The 
ostensible  purpose,  at  least  of  such  legislation 
is  to  make  the  owner  of  the  mortgage  Indebt- 
edness bear,  proportionally  to  bia  interest, 
so-called.  In  the  property,  the  burden  of  tax- 
ation thereon;  but  there  is  no  escaping  the 
ultimate  effect,  as  indicated,  and  the  Legisla- 
ture must  be  presumed  to  have  Intended  it. 
The  wisdom  of  the  enactment  Is  not  a  matter 
for  the  court  to  deal  with.  Experimental  and 
theoretical  economists,  and  those  who  assume 
that  natural  laws  can  t>e  turned  aside  by  an 
act  of  the  law-making  power,  have  the  same 
right  to  their  day  as  other  people,  and  in  so 
far  as  their  notions  shall  obtain  legislative 
sanction  and  do  not  violate  the  fundamental 
law,  the  court  must  enforce  them,  regardless 
of  its  view  of  the  matter  from  the  practicable 
standpoint,  with  the  same  fidelity  as  it  en- 
forces any  other  enactment  The  one  here, 
within  the  language  of  the  Supreme  Court 
above  quoted,  is  according  to  the  now  some- 
what general  usage. 

In  recent  years  the  species  of  legislation  of 
which  the  act  before  us  Is  a  type,  has  had 
very  many  advocates.  Some  have  approached 
the  matter,  favorably,  from  one  point  of  view 
and  with  one  motive  and  some  another  point 
and  motive.  The  one  have  thought  to  relieve 
the  debtor  from  a  burden,  casting  It  on  the 
creditor,  while  the  other  have  thought  to  re- 
lieve the  creditor  while  ostensibly  relieving 
the  debtor,  believing  that  in  the  end  the  lat- 
ter would  inevitably  be  the  one  chiefly  benefited. 
The  persuasive  Idea,  all  the  time  kept  in  evi- 
dence, is  that  mortgage  taxation  Is  double  taxa- 
tion, and  should  be  avoided  as  unjust ;  that  to  tax 
the  mortgage,  taking  the  value  of  the  security 
from  the  value  of  the  land,  otherwise  neces- 
sarily taxable  to  the  mortgagor,  in  a  measure 
would  relieve  the  latter.  There  has  been 
much  legislation  of  that  sort,  and  it  has  been 
generally  sustained.  The  following  would 
seem  to  be  unmistakable  evidence  that  class- 
ification, as  between  Indebtedness  secured 
by  mortgages  on  real  estate  and  other  indebt- 
edness for  purposes  of  taxation,  is  widely 
recognized  as  proper.  Firemens*  Ins.  Co.  v. 
Com.,  137  Mass.  80;  State  v.  Runyon,  41  N. 
J.  Law,  98;  Common  Council  of  City  of  De- 
troit V.  Board,  etc.,  91  Mich.  78,  51  N.  W.  787, 
16  L.  R.  A.  59;  State  et  al.  v.  Darcy  et  al., 
51  N.  J.  Law  140-145,  16  Atl.  160,  2  L.  R.  A. 
350;  People  V.  Smith,  88  N.  Y.  576-585 ;  Sav- 
ings Sc  Loan  Soc.  v.  Multnomah  Co.,  169  U. 
S.  421, 18  Sup.  Ct  392,  42  L.  Ed.  803;  1  Cool- 
ey  on  Taxation  (3d  Ed.)  272,  273. 

(C)  If  we  assume  that  the  mortgages,  so- 
called,  of  railway  property  are  of  the  same 
general  class  as  mortgages  of  realty  generally. 
In  that  they  are  to  some  extent  at  least  on 
lands,  there  would  still  be  a  very  wide  dis- 
tinction between  them  and  ordinary  mortga- 
ges.   The  railroad  mortgages,  so-called,  are  as 
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«  role  tnnt  deeds,  aecnring  millions  of  dol- 
lars In  bonds  distributed  over  a  wide  extent 
of  conntiy,  and  In  many  cases  among  the 
people  In  many  countries,  the  owners  In  the 
tLggtegBtit,  numbering  up  Into  tbe  thousands. 
It  la  easily  seen  that  to  apply  such  a  law  as 
the  one  In  question  to  such  a  situation,  requir- 
ing each  bondholder  to  be  r^arded  as  the 
owner  of  so  much,  In  value,  of  tbe  railroad 
property  as  his  bonds  called  for,  and  to  tax 
bim  accordingly  would  be  more  than  imprac- 
ticable, it  would  be  impossible  as  regards  pro- 
ducing any  real  beneficial  results.  The  dif- 
ferences between  the  railway  mortgage  indebt- 
edness and  ordinary  mortgages  on  realty  are 
Tcry  marked.  Moreover,  it  cannot  be  consid- 
ered that  the  former  are,  in  a  legal  sense,  on 
real  property.  If  tbe  pcdnt  made  by  counsel 
be  good  for  anything.  It  would  apply  to  In- 
debtedness secured  on  personal  property,  gen- 
erally speaking,  or  indebtedness  unsecured, 
as  well  as  to  the  railway  company  indebted- 
ness secured  by  trust  deed. 

In  dealing  with  this  subject  it  is  to  be  re- 
membered, at  every  step,  that  while  this 
court  has  held,  and  now  affirms  most  de- 
cidedly, that  there  cannot  be  any  classifica- 
tion of  property  under  section  1,  art  8,  for 
different  rules  or  rates  of  taxation,  a  latitude, 
nnder  the  Constitution,  stopping  only  at  the 
boundaries  of  reason,  exists  for  the  classifi- 
cation of  property  as  between  that  to  be 
taxed  and  that  not  to  be  taxed,  and  on 
that  branch  of  the  subject  the  authorities 
-with  which  the  books,  state  and  national,  are 
replete,  are  in  point,  wbetber  treating  ot 
such  classification  as  is  permissible  here 
or  the  classification  for  difFerent  rates  and 
different  rules,  as  Is  permissible  in  many 
Jurisdictions. 

(D)  Our  attention  is  called  to  that  feature 
of  tbe  act  requiring  the  rate  of  taxation  to 
be  applied  to  railway  property  to  be  deter- 
mined with  reference  to  conditions  existing 
tbe  year  previous  to  the  year  the  tax  is 
Imposed,  while  the  burdens  Imposed  on  gen- 
eral property  in  any  year  are  determined 
with  reference  to  the  conditions  then  exist- 
ing. That  matter  is  particularly  suggested 
as  fatal  nnder  section  5,  art  8.  What 
■we  have  said  as  to  the  requirements  of 
that  section  leaves  the  matter  now  only  im- 
portant under  the  equality  clause  of  article  8. 

As  we  have  seen,  uniformity  of  rule  looks 
to  uniformity  of  burden,  not  to  uniformity 
In  mere  methods  of  laying  the  burden.  It 
was  apparent  to  the  LegiBlature,  in  consider- 
ing  tbe  subject  which  resulted  in  the  enact- 
ment in  question,  that  It  would  necessarily 
take  so  much  time  to  fairly  assess  the  rail- 
road property  and  determine  the  average 
rate  of  taxation  to  be  applied  thereto  that  it 
the  work  was  to  be  done  with  any  reason- 
able degree  of  accuracy,  the  circumstances 
regulating  tbe  rate  as  to  general  property  ont: 
year  would  have  to  be  applied  to  railway 
property  the  succeeding  year.  The  proceed- 
ings In  this  instance,  from  the  time  the  state 


board  of  assessors  commenced  Ita  work  till 
the  rate  of  taxation  was  finally  determined, 
covered  a  period  of  about  one  year  and  a 
half.  It  Is.  perfectly  feasible  as  to  general 
property  to  levy  tbe  taxes  of  one  year  with 
reference  to  tbe  valuation  of  property  and 
to  the  public  needs  In  that  year.  As  to  rail- 
way property,  if  the  burdens  imposed  on 
general  property  are  to  be  taken  as  the  basis 
for  those  Imposed  upon  the  latter,  a  delay 
in  levying  the  tax,  into  tbe  next  year,  is  un- 
avoidable. The  legislature  may  well  have 
considered  that  the  average  rate  of  taxation 
throughout  the  state  would  not  vary  mater- 
ially as  between  one  year  and  the  succeed- 
ing year,  and  therefore,  to  give  the  board  of 
assessors  ample  time  to  determine  all  tbe 
facts  Involved  in  the  average  rate  of  taxa- 
tion on  general  property  as  to  one  year,  with 
the  highest  degree  of  certainty  attainable, 
and  apply  the  result  upon  tbe  value  of  the 
railway  property  ascertained  as  of  such 
year  tbe  succeeding  year,  the  result  would 
more  nearly  approach  the  standard  of  equal- 
ity required  by  the  Constitntlon  than  any 
other  method  that  could  be  used.  That  tbe 
result  falls  within  tbe  scope  of  tbe  discre- 
tionary authority  of  tbe  Legislature  seems 
plain. 

(E)  The  further  special  argument  is  made 
under  section  1,  art  8,  that  the  law  In 
question  is  unconstitutional  in  that  it  pro- 
vides for  taxing  railway  property  at  a  differ- 
ent rate  than  general  property.  In  support 
of  that  Pingree  v.  Auditor  Oeneral,  120  Mich. 
96,  78  N.  W.  1025,  44  L.  R.  A.  «79,  is  referred 
to  as  having  passed  upon  precisely  the  same 
question  under  precisely  tbe  same  conditions. 
That  case  dealt  with  a  law  for  taxing  tele- 
graph and  telephone  lines  ou  the  ad  valorem 
plan.  Tbe  State  Treasurer,  Auditor,  and 
Commissioner  of  the  Land  Office  were  re- 
quired during  a  stated  time  to  value  the 
property  of  the  companies  mentioned  in  tbe 
act  and  at  the  same  time  to  determine  the 
rate  of  taxation  to  be  imposed  tbereon,  the 
same  to  be  tbe  average  rate  of  taxation  foi 
all  purposes  imposed  on  general  property 
throughout  the  state  the  previous  year,  the 
rate  to  be  determined  from  the  records  and 
files  in  the  auditor's  office.  The  court  con- 
demned the  law  because,  as  was  supposed, 
it  contemplated  the  Imposition  of  a  state 
tax  only  upon  one  kind  of  property,  the 
rate  to  be  determined  in  a  different  way  and 
to  be  other  than  that  Imposed  on  other  prop- 
erty for  the  same  purposes.  We  are  not 
concerned  with  tbe  question  of  whether  the 
Michigan  court  properly  construed  the  law. 
It  proceeded  to  the  result  reached  without 
any  attempt  to  carefully  analyze  the  enact- 
ment Maybe  no  such  analysis  was  needed. 
The  result  is  of  no  consequence  in  our  in- 
vestigations unless  our  law  receive  the  same 
construction  as  that  given  to  tbe  Michigan 
act.  We  may  well  concede  that  if  the  same 
construction  should  be  given  to  our  law, 
we  would  reach  tbe  same  result  aa  the  Mich- 
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Igan  court  did.  Assuming  that  tbe  constmo 
tlon  so  glTon  to  tbe  Michigan  law  is  cor- 
rect, there  are  such  differeaces  between  it 
and  ours  as,  under  tbe  drcumstanceg,  to 
warrant  a  different  meaning  being  read  out 
of  the  latter.  The  two  are  identical  in  some 
respects;  they  are  identical  as  to  the  basis 
of  the  rate  to  be  applied  to  the  special  prop- 
erty, as  to  the  manner,  generally  speaking, 
the  value  of  the  special  property  is  to  be 
determined,  as  to  the  rate  to  be  applied  to 
the  latter  one  year  being  based  on  the  aver- 
age rate  of  taxation  on  general  property  the 
previous  year,  and  the  feature  as  to  payment 
of  the  tax  on  the  special  property  to  the 
state  treasurer.  But  our  act  is  widely  dif- 
ferent In  administrative  features.  It  show» 
a  broad,  comprehensive  plan,  having  for  its 
evident  purpose  the  taxing  of  railway  prop- 
erty, in  effect,  for  all  state  and  local  purposes 
tbe  same  as  other  property  Is  taxed.  If  the 
literal  sense  of  tbe  law  would  suggest  the 
meaning  accorded  to  the  Michigan  law,  that 
of  Itself  would  raise  an  ambiguity  suggestlnt 
and  warranting  Judicial  construction. 

It  must  be  presumed  that  tbe  Legislature 
intended  to  make  a  valid  law.  It  must  be 
construed  In  the  light  of  history,  the  manifest 
object  In  view,  and  all  circumstances  furnish- 
ing any  light  as  to  tbe  real  legislative  Intent 
No  construction  should  be  adopted  rendering 
a  law  Invalid  if,  under  all  the  circumstances, 
a  meaning  can  be  read  therefrom,  reasonably, 
which  will  render  it  valid.  As  Is  commonly 
said,  the  intent  of  an  act,  when  discovered,  if 
found  expressed  In  any  reasonable  view  of 
Its  words.  Is  to  be  deemed  to  be  as  efficient- 
ly incorporated  therein,  by  implcatlon,  as  If 
expressed  by  words  taken  In  their  literal 
sense.  To  tbat  end  the  terms  of  a  law  can 
be  given  a  literal  or  a  strict  construction  and 
the  literal  sense  of  words  can  be  violated,  as 
may  seem  best  calculated  to  carry  out  the 
real  purpose  of  the  law-makers.  Ogden  v. 
GUdden  et  al..  &  Wis.  46;  Blunt  v.  Walker, 
11  Wis.  834,  78  Am.  Dec.  700;  State,  etc.,  v. 
Ryan.  99  Wis.  127,  74  N.  W.  644;  Wisconsin 
Industrial  School  for  Girls  v.  Clark  County, 
103  Wis.  651-659,  79  N.  W.  422;  Hoffman  v. 
Maffloll.  104  Wis.  630-640,  80  N,  W.  1032, 
47  L.  R.  A.  427. 

We  cannot  be  blind  to  the  matter  of  com- 
mon knowledge  tbat  the  act  In  question  was 
passed  as  the  result  of  years  of  agitation  of 
the  question  of  Imposing  tax  burdens  upon 
railway  property  the  same  as  upon  all  otber 
property;  to  take  the  former  out  of  the 
class  taxed  Indirectly ;  Independently  of  sec- 
tion 1,  art.  8,  and  which,  as  was  supposed, 
was  specially  favored  In  tbat  regard,  and  put 
It  with  property  directly  taxed  under  such 
section  and,  necessarily,  to  apply  thereto  the 
rule  of  uniformity  ordained  thereby.  The 
law  was  not  enacted  for  the  primary  pur- 
pose, as  is  evident,  to  make  railway  prop- 
erty bear  a  greater  burden  than  before,  or 
a  different  burden  than   general   property, 


or  for  tbe  mere  purpose  of  Imposing  tbereon 
strictly  state  taxes.  Right  the  reverse.  It 
was  designed  to  make  such  property  bear 
equally,  dollar  for  dollar  of  value,  with  gen- 
eral property  throughout  the  state  prescrllied 
by  the  Legislature  for  taxation,  state,  county, 
city,  and  all  otber  tax  burdens  imposed  di- 
rectly on  property.  That  purpose,  easily  seen 
In  the  enactment,  should  prevail  regardless 
of  the  mere  manner  adopted  by  the  Legisla- 
ture to  effect  It,  resulting  In  all  taxes  col- 
lected from  railway  property  being  paid  to 
the  State  Treasurer  and  then  regarded  as  a 
substitute  for  state  tax,  levied  in  the  ordi- 
nary way  in  part,  and  in  part  as  an  equiva- 
lent for  state  taxes  in  ^ect  Imposed  on  lo- 
calities and  there  retained  as  a  just  excbange 
with  the  state,  tbe  state  acting  as  an  agency 
for  the  former  and  they  as  agencies  for  the 
latter,  the  results  being  sufficiently  transfer- 
red from  the  one  to  the  other,  so  that  each 
would  obtain  its  own  by  the  constructive  ex- 
change  of  equivalents. 

In  working  out  the  supremely  complec 
problem  of  how  best  to  tax  railway  property, 
under  the  constitutional  rule  of  uniformity, 
a  problem  which  has  vexed  Legislatures  and 
courts  throughout  the  country  for  50  years 
or  more,  as  we  have  before  Indicated,  tbe  Leg- 
islature has  a  wide  discretion.  The  necessity 
for  treating  railroad  property  different  from 
general  property  as  to  mere  method  of  at- 
taining the  constitutional  object.  Is  manifest. 
That  necessity  implies  more  than  mere  per- 
mission; It  Implies  a  constitutional  command. 
All  reasonable  effort,  to  respond  to  that  com- 
mand. Instead  of  violating  the  constitutional 
rule,  promotes  the  very  equality  it  was  de- 
signed to  secure. 

(F)  There  was  a  suggestion  made  that  the 
law  is  Invalid  for  not  providing  for  notice 
of  the  proceedings  to  determine  the  average 
rate  of  taxation  upon  general  property  of  the 
state.  We  cannot  see  any  infirmity  In  the 
law  in  that  respect,  either  under  the  con.stI- 
tutlonnl  requirement  for  due  process  of  law 
or  under  section  1,  art.  8,  or  any  other  con- 
stitutional provision,  state  or  national.  No 
Judicial  proceedings,  or  proceedings  of  a 
Judicial  nature  are  contemplated  In  deter- 
mining the  mere  rate  of  taxation  upon  gener- 
al property.  Tbe  duties  contemplated  are  of 
a  ministerial  nature  only.  No  notice  Is  ever 
given  as  to  any  ordinary  proceeding  In  re- 
spect to  determining  the  rate  of  taxation  on 
general  property  In  the  local  taxing  districts. 
In  tbat  respect  tbe  owner  of  special  prop»:rty 
bears  tbe  same  relation  to  the  state  board 
as  the  owners  of  general  property  do  to  the 
ministerial  officers  In  the  local  taxing  dis- 
tricts. The  latter,  from  data  previously 
provided  for  their  use  or  which  they  provide 
by  the  mere  ascertainment  of  facts,  not  re- 
quiring the  performance  of  Judicial  duties, 
perform  tbe  work  assigned  to  them  by  the 
law. 

The  terms  of  tbe  act  In  queBtlon  on  that 
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are  plain.  "The  board  •  •  •  upon  re- 
turns •  •  •  from  connty,  town,  city  and 
village  oflScers,  or  both,  shall  ascertain  and 
determine  the  aggregate  rate  In  the  whole 
state  for  state,  county  and  local  purposes, 
levied  on  general  property  of  the  state,  ex- 
cluding special  assessments  on  property  tor 
local  Improvements,  •  •  •  and  the  amount 
tliereof  shall  be  entered  on  the  records  of 
tlie  board.  From  the  aggregate  true  cash 
▼alue  of  the  general  property  of  the  state, 
and  aggregate  of  taxes  so  determined,  the 
board  shall  compute  and  determine  the  aver- 
age rate  of  taxation,  state,  county  and  local 
consolidated,  by  dividing  the  aggregate  tax- 
es by  the  aggregate  true  cash  value,  etc., 
*  *  *  which  said  rate  so  arrived  at  and 
determined,  shall  be  entered  upon  the  records 
of  the  board  and  shall  constitute  the  rate  of 
taxation  on  the  true  cash  value  of  the  prop- 
erty of  the  railroad  companies  liable  to  tax- 
ation under  this  act."  It  seems  impossible 
to  read  therefrom  a  requirement  for  the 
exercise  of  any  judicial  or  legislative  power. 

The  same  view,  as  above.  Is  expressed  In 
regard  to  precisely  the  same  provision  In 
the  Michigan  railroad  tax  law  (Board  of 
Education  of  City  of  Detroit  ▼.  State  Board, 
133  Mich.  116,  94  N.  W.  668,  and  Michigan 
Central  Tax  Cases  [C.  C.l  188  Fed.  233-235>, 
tbe  latter  case  being  affirmed  on  appeal  to 
tbe  federal  Supreme  Court  In  the  federal 
Circuit  Court  it  was  said:  "The  rate  Is 
fixed  by  the  Constitution  of  the  state  of  Mich- 
igan and  the  Legislature.  The  duty  Im- 
posed by  the  Constitution  and  the  statute 
apon  tbe  state  board  of  assessors  to  assess 
and  determine  the  average  rate  levied  upon 
other  property  upon  which  ad  valorem  taxes 
are  to  be  assessed  Is  ministerial,  and  con- 
sists of  mathematical  calculations.  There  Is, 
then,  no  more  discretion  In  tbe  state  board 
of  assessors  than  If  the  rate  had  been  named 
In  the  Constitution  and  statute." 

The  conclusion  in  the  cases  cited,  in  con- 
formity to  elementary  principles,  is  that,  In 
the  circumstances  contemplated  by  the  stat- 
ute, no  notice  to  taxpayers  Is  required.  1 
Cooley  on  Taxation  (3d  Ed.)  59;  Hagar  v. 
Reclamation  District,  111  V.  S.  701,  4  Sup. 
Ct.  683,  28  L.  Bd.  569;  Spencer  v.  Merchant, 
125  V.  S.  345,  8  Sup,  Ct.  921.  31  L..  Ed.  763; 
Failbrook  Irrigation  District  v.  Bradley,  164 
TJ.  S.  174,  17  Sup.  Ct  56,  41  L.  Ed.  369. 

Moreover,  the  law  provides,  in  addition  to 
affording  a  hearing  to  owners  of  railroad 
property  on  the  preliminary  assessment,  that 
tbe  t>oard  shall  meet  In  the  state  capitol  at 
Madison,  on  tbe  second  Tuesday  of  Novem> 
her  in  each  year,  and  continue  in  session 
from  day  to  day  unless  adjourned  for  a 
longer  time,  for  such  period  as  is  necessary, 
not  later  than  the  15th  day  of  December  fol- 
lowing, for  tbe  purpose  of  neviewing  the  val- 
uation and  assessment  of  railroad  property 
and  tbe  valuation  of  the  general  property  of 
the   state,    and    further    that   during   such 


period  any  railroad  comimny  interested  may 
appear  and  be  heard  as  to  the  value  of  and 
assessment  of  the  property  of  such  company 
and  the  tax  to  be  levied  thereon,  and  aa  to 
general  property  of  the  state.  It  appears  by 
the  record  that  such  provisions  were  com- 
piled with  In  every  respect.  A  date  being 
thus  fixed  In  such  a  law  for  sessions  of  the 
board,  when  Interested  parties  may  appeal 
and  be  heard  on  all  questions  In  respect  to 
which  they  have  any  interest,  no  other  no- 
tice to  them  Is  required  unless  the  written 
law  prescribed  otherwise.  Kentndcy  Tax 
Casef,  115  U.  8.  821,  6  Sup,  Ct  67,  29  L.  Ed. 
414;  Pittsburgh,  etc.,  R.  Co.  v.  Backus,  164 
U.  8.  421,  14  Sup.  Ct  1114,  88  L.  Ed.  1031; 
C,  B.  ft  Q.  R.  R.  Co.  et  al.  v.  Richardsoa 
County  (Neb.)  100  N.  W.  960. 

(O)  Reference  is  made  as  to  tbe  facts  as 
to  street  railway  property,  and  particularly 
tbat  of  interurban  railroads  operated  by 
electricity,  and  some  other  property  not  be- 
longing to  railway  companies,  having  to  do 
with  transportation  of  some  sort,  being  taxed 
by  a  different  method  than  ordinary  rail- 
road property,  as  violating  the  constitutional 
rule  of  uniformity.  That  seems  to  be  suffi- 
ciently answered  by  what  is  said  elsewhere 
in  this  opinion,  as  to  the  right  of  the  Legisla- 
ture to  classify  property  under  section  1, 
art  8,  some  to  be  taxed  and  some  to  be 
exempt  so  long  as  each  particular  class  or 
subclass  has  real  distinctions,  reasonably 
specializing  It  as  to  other  property.  The  dis- 
cretion of  the  Legislature  in  this  field  is 
so  broad  that  it  is  not  competent  for  the 
court  to  mark  the  constitutional  limitations 
of  it  other  than  at  the  farthest  one  might 
go  without  transcending  all  reason.  Again, 
we  point  to  Wisconsin  Central  Railway  Co. 
V.  Taylor  Connty  as  an  indication  of  the 
scope  of  tbat  (rawer  as  here  recognized.  Ap- 
plying the  circumstances  there  held  to  war- 
rant specializing  as  to  part  of  a  subclass  of 
property  owned  by  a  single  corporaton  as  a 
test  here,  the  legitimacy  of  that  as  between 
electric  railway  property  and  other  prop- 
erty mentioned,  and  ordinary  railway  prop- 
erty becomes  at  once  apparent 

True,  the  righta  granted  to  electric  rail- 
way corporations,  and  business  done  by  some 
of  them,  approach  now  more  nearly  to  those 
of  ordinary  corporations  than  formerly,  but 
there  are  yet  quite  radical  differences.  That 
is  recognized  In  the  degree  of  legislative  regu- 
lation and  control  here  and  generally  exer- 
cised over  the  former,  not  exercised  over  the 
latter.  It  finds  its  justification  In  the  right 
of  classification  under  constitutional  equal- 
ity clauses,  by  reason  of  there  being  real 
differences  l>etween  the  two  kinds  of  prop- 
erty, which  right,  as  we  have  seen,  all 
through  our  discussion,  applies  to  section  1, 
art.  8,  so  far  as  relates  to  the  division  be- 
tween property  to  be  taxed  and  property  not 
to  be  taxed.  The  authorities  cited  by  the 
circuit  Judge  in  his  opinion  are  quite  ample 
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on  this  point  Chicago  &  Northwestern  Ry. 
Co.  V.  Oshkosh,  etc.,  107  Wis.  192,  83  N.  W. 
294 ;  Milwaukee  B.  R.  ft  L.  Co.  t.  Milwaukee, 
95  Wis.  42,  69  N.  W.  794,  36  L.  R.  A.  45,  60 
Am.  St.  Rep.  81;  People,  etc.,  ▼.  New  York 
State  Board  of  Tax  Commissioners,  199  U.  S. 
1,  25  Sup.  Gt  705,  50  h.  Ed. — ;  Pacific  Ex- 
press Co.  T.  Selbert,  142  U.  S.  339,  12  Sup. 
Ct  250,  35  L.  Ed.  1035;  Michigan  Railroad 
y.  Powers,  supra ;  In  re  S.  T.  &  S.  R.  Co.  v. 
Mayer,  198  U.  S.  392,  25  Sup.  Ct  690,  49  U 
Ed.  1097. 

It  appears  Inadvisable  to  further  discuss 
this  branch  of  the  case.  No  court  has  yet 
held,  nor  tmtU  great  changes  occur  none  Is 
liable  to  hold,  under  any  of  the  equality 
clauses  of  state  or  national  Constitution,  that 
electric  railway  property,  or  any  of  the  kinds 
of  property  suggested  to  our  attention,  must 
necessarily  be  classed  with  ordinary  railway 
property  In  making  a  division  between  proper- 
ty to  be  taxed  directly  and  that  to  be  exempt 
from  taxation  entirely  or  taxed  Indirectly, 
or  as  to  mere  details  of  applying  the  rule 
of  uniformity  to  the  two  classes  of  property 
when  taxed  directly,  eo  as  to  produce  prac- 
tical equality  in  results. 

(H)  Much  of  the  argument  of  counsel  for 
appellant  is  centered  on  the  Ideas  that  rail- 
way property  Is  wholly  located  where  Its  vis- 
ible property  is  situated,  or  at  least  there  and 
where  its  o£Sces  are  located;  that  it  Is  a 
principle  generally  recognized,  and  necessarily 
so,  in  fixing  the  situs  of  all  property  for  tax- 
ation, that  it  must  be  located  by  the  law  with- 
in the  boundaries  of  those  minor  subdivsions 
of  the  state  where  it  or  Its  owner  receives, 
to  some  degree  at  least,  in  some  reasonable 
view  of  the  matter,  the  benefits  of  the  civil 
government  exacting  the  tax;  and  that  in 
disregard  of  that  principle  as  to  railway 
property,  the  law  In  question  violates  both 
section  1,  art  8,  requiring  the  rule  of  taxation 
to  be  uniform,  and  section  13,  art  1,  prohib- 
iting the  taking  of  property  for  public  use 
without  due  process  of  law,  and  other  con- 
stitutional guaranties  as  to  equality  before 
the  law.  The  discussion  of  the  subject  under 
this  bead  is  sufficient  for  all. 

Counsel  assume,  not  without  warrant,  that 
the  effect  of  the  law  Is  to  give  to  the  special 
property  a  general  situs.  If  the  claim  be 
sound,  that  the  basis  of  the  right  to  tax  is 
benefits  received  by  the  person  taxed,  as  to 
bis  person  or  property,  and  therefore  that 
the  latter  cannot  be  legitimately  given  a 
situs  for  the  imposition  of  tax  burdens  be- 
yond the  tmondarles  of  the  taxing  district 
where  the  property,  or  the  owner  thereof, 
or  his  agent  or  office,  la  located, — beyond 
where  the  property  may  be  reasonably  said 
to  be  constructively  or  actually  located, — 
and  as  to  railway  property  that  such  location 
is  confined  to  the  territory  through  which 
the  road  runs  and  where  its  place  or  places 
of  business,  its  office  or  offices,  are  located, 
and  the  effect  of  the  law  Is  as  claimed, 
-that  is,  tliat  it  gives  to  railway  property  a 


situs  for  taxation  In  every  district  In  the 
state  in  the  proportion  that  the  assessed 
value  of  the  general  property  subject  to 
taxatlcMi  In  such  taxing  dstrlcts,  respectively, 
bears  the  entire  assessed  valne  of  tbe  rail- 
way property,  then  the  contention  that  tbe 
law  Is  void  under  both  of  the  constitational 
provisions  specially  mentioned  would  be 
unavoidable,  and  It  would  be  significantly 
so  as  to  violating  the  constitutional  reqnire- 
ments  that  "the  rule  of  taxation  shall  be  nnl- 
form." 

The  learned  circuit  Judge,  as  we  bare  be- 
fore seen,  met  this  phase  of  tbe  case,   as 
also  counsel  for  respondents  now  do,  by  the 
doctrine,  supposed  by  them  to  be  the  law  of 
this  state,  but  which  we  were  compelled  to 
utterly    reject   early   in   this   opinion,    that 
it  is  competent  for  the  Legislature,   under 
section  1,  art  8,   to  classify  property  pre- 
scribed for  direct  taxation,  making  a  uni- 
form rule  for  one  class  and  a  second  sach 
rule  for  another,  and  so  on,  without  limita- 
tion as  to  nnmber  of  classes  except  tbe  ex- 
tent of   legitimate  differences,  resulting   in 
different  rules  and  different  rates  of  taxation. 
If  tbe  law  had  no  more  secure  foundation  to 
rest  upon  than  that  It  certainly  could  not 
survive  the  Judicial  test    Unless  it  can  be 
seen  that  under  the  rules  heretofore  laid 
down  as  to  tbe  scope  and  meaning  of  section 
1,  art  8,  the  law  in  question  contemplates 
substantial  uniformity,  actual  uniformity  so 
far  as   in  the  Judgment  of  the  l<eglslatnre 
that  Is  attainable  as  between  the  two  great 
classes  of  property  prescribed  for  direct  taxa- 
tion, and  that  the  treatment  of  each  class  by 
a  method  uniform  as  to  that  class  only,  bnt 
tK>th  aimed  at  the  same  general  result;  to 
make  every  dollar  in  value  of  the  two  class- 
es, regarded  as  one,  bear  the  same  harden 
of  taxation,  state,  county,  town,  and  so  on 
down  to  the  smallest  and  least  important 
taxing  district  thronghont  the  state,  as  every 
other  dollar  of  such     value  bears,  having 
regard  to  differences  and  circumstances  as 
to  taxing  districts, — ^then  it  cannot  be  sus- 
tained.   That   broad  principle,   so   strongly 
contended  for  by  connsel  for  appellant  meets 
with     our     unqualified     approval,     and    is 
deemed  to  have  been,  as  before  said,  tbe 
position  of  this  court  from  the  first  Instance 
of  its  being  called  upon  to  necessarily  deal 
with  the  question. 

From  the  point  of  view  stated  the  law 
must  stand  or  fall.  It  were  better  that  the 
latter  alternative  shonid  occur  than  that 
the  valuable  safeguard  against  oppression  ao 
firmly  intrenched  in  our  Constitution  sbonld 
be  broken  down  by  the  tribunal  especially 
charged  with  the  duty  of  guarding  It  or  frit- 
tered away  by  following  the  reasoning  In  de- 
cisions elsewhere,  under  Constitutions  express- 
ly, or  by  clear  Implication,  providing  for  or 
permitting  numerous  roles  and  rates  for  tax- 
ation. 

Written  Constitutions  are  the  balwarks  of 
civil  liberty.    In  contemplation,  they  are  gup- 
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posed  to  be  proof  against  all  legislative 
assaults  upon  those  boundaries  definitely 
fixed  thereby,  to  pass  which  would  endan- 
ger that  safety  of  persons  and  property  for 
'Which  gOTemments  are  established.  How- 
ever, no  Constitution  can  be  stronger  than 
•the  tribunal  created  thereby  to  gni&rd  It. 
It  Is  not  self-ezecnting,  nor  Is  It  self-pro- 
tecting; the  Legislature  must  vitalize  Its 
provisions  and  the  courts   must  protect  it. 

We  may  justly  look  with  pride  upon  the 
manner  in  which  the  duty.  Indicated,  was 
vas  performed  in  regard  to  the  Important 
equality  clause  under  consideration,  when 
Its  true  meaning  was  proclaimed  In  1859. 
The  vigorous  language  of  Chief  Justice 
Dixon  on  that  important  occasion,  speaking 
for  the  court  was  well  calculated,  as  It  was 
doubtless  designed  to  be,  to  leave  no  manner 
of  doubt  for  the  future  as  to  whether  the 
way  was  open  to  discriminate  between  the 
burdens  to  be  cast  upon  dllTerent  kinds  of 
property.  Doubtless  It  was  seen  that  If  such 
way  was  left  open  there  would  be  constant 
pressure  to  obtain  the  advantage  of  it,  and 
In  the  struggle,  the  large  and  powerful  would 
Inevitably  oppress  the  weak.  All  that  Is 
clearly  manifested  by  the  language  of  the 
Chief  Justice  in  connection  with  that  here- 
tofore quoted  in  this  opinion,  as  to  the 
section  under  discussion  contemplating  but 
one  class  of  property  for  direct  classification, 
and  one  rate  of  taxation,  having  regard  only 
to  differences  In  expenses  peculiar  to  local- 
ities. He  thus  emphasized  the  position  of  the 
court: 

"We  are  of  the  opinion  that  these  are 
the  very  mUchiefs  which  thev  intended  to 
guard  against  and  prevent.  Single  individ- 
vals  have  seldom  acquired  such  an  influence 
over  the  legislative  mind  as  to  secure  to 
themselves  the  advantages  arising  from  such 
legislation.  There  was  little  danger  to  be 
apprehended  from  that  source;  but  the  com- 
bined influence  and  efforts  of  corporations 
and  classes  had.  Such  evUs  had  been  sorely 
felt  in  many  of  the  older  states.  It  was 
against  them  and  all  other  unfust  discrim- 
inations that  the  people  intended  to  provide." 
"This  principle  of  justice  and  equality  which 
requires  that  each  person  should  contribute 
toward  the  public  expenses  his  proportionate 
share  according  to  the  advantages  which 
he  receives  lies  at  the  foundation  of  our 
political  system  and,  in  our  opinion,  it  was 
to  give  it  a  greater  permanency  and  force, 
and  to  secure  its  more  rigid  observance, 
that  the  section  above  quoted  was  intro- 
duced into  the  Constitution," 

If  It  were  not  for  the  significance  of  the 
doctrine  as  above  stated,  distinguishing  our 
Constitution  from  those  permitting  the  very 
thing  the  framers  of  the  former  so  In- 
dustriously endeavored  to  prevent,  we  might 
rest  this  branch  of  the  case,  and  no  doubt 
many  other  phases  of  it,  on  the  authority 
of  the  late  case  In  the  Michigan  Supreme 
Court,   and  the  analysis   of   the   Michigan 


railroad  tax  law  In  the  two  cited  federal 
cases.  It  Is  upon  this  difference  In  position, 
largely,  as  It  seems,  upon  which  counsel  for 
appellant  ground  their  hopes.  So  this  case 
requires  to  be  treated  somewhat  Independ- 
ently from  those,  though  in  principle,  after 
all.  It  would  seem  that  the  latter  might  be 
well  said  to  furnish  a  sure  ground-  for  the 
decision  here. 

As  we  have  Indicated,  the  purpose  of  the 
law  was  to  effect  the  very  object  above  said 
to  be  the  only  one  permissible  under  our 
Constitution.  In  the  language  of  Judge 
Wanty  in  deciding  the  Michigan  case  in 
the  federal  Circuit  Court,  "This  seems  not 
to  have  been  a  scheme  to  produce  inequality 
but  a  carefully  devised  scheme  to  tilstrlbute 
the  burdens  of  taxation  equally  upon  all 
taxpayers."  The  Idea  was  to  put  all  prop- 
erty taxed,  directly,  on  a  basis  of  equality 
as  to  purpose  and  rate  of  taxation.  Did 
It  fall  In  that  by  treating  the  railway  prop- 
erty as  having  a  general  situs  and  applying 
thereto  the  average  rate  of  taxation  im- 
posed on  general  property  prescribed  for 
taxation  throughout  the  state.  That  is  really 
what  this  case,  in  all  its  features,  ultimately 
comes  down  to.  The  purpose  being  as  In- 
dicated, if  It  legitimately  fixed  the  situs  of 
the  special  property,  then  most  of  the  con- 
tentions of  counsel  for  appellant  fail  with 
the  one  that  it  was  not  In  further  dis- 
cussion, In  the  main,  we  will  assume  that 
the  law  must  necessarily  be  regarded  as 
an  attempt  to  give  to  railway  property  the 
broad  general  situs  counsel  for  appellant 
claim. 

Counsel  for  respondents  suggest  that  the 
law  created  a  taxing  district  composed  of 
tbe  whole  state,  as  regards  railway  property, 
to  tax  It  In  a  different  manner  and  by  a 
different  rate  from  tbe  manner  and  rate 
as  to  general  property,  and  that  the  Legis- 
lature bad  full  power  to  do  so.  On  that 
State  ex  rel.  Town  of  Baraboo  v.  Super- 
visors of  Sauk  County,  70  Wis.  487,  36  N. 
W.  896,  is  cited.  It  does  not  seem,  however, 
to  meet  tbe  case  at  all,  since  It  dealt  only 
with  the  aeatlon  of  taxing  districts  with 
reference  to  particular  purposes  of  taxation 
of  local  interest  specially,  but  of  general 
interest  as  well.  It  Is  also  said.  In  tbe 
learned  circuit  court's  opinion,  that  tbe  char- 
acter of  the  law  Is  as  counsel  for  respondents 
so  contend.  There  Is  also  a  suggestion  that 
the  special  property  was  given  a  situs  at 
the  seat  of  government  for  the  special  pur- 
pose of  a  state  tax,  and  for  the  reasons 
suggested  that  the  tax  Is  in  tbe  nature  of 
a  franchise  tax.  What  has  already  been 
said  requires  the  rejection  of  all  these 
theories  without  further  discussion.  They 
are  based  on  the  mistaken  idea  that  there 
may  l>e  classification  of  property  under  our 
Constitution  for  direct  taxation  by  different 
rules  and  rates. 

At  the  outset  it  may  be  conceded,  as  tb« 
fact  Is,  that  the  Constitution  does  not  per* 
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mlt  of  any  wholly  arbitrary,  caprldoos  lo- 
cation of  property  for  taxation.  The  burden 
of  eCTecting  a  strictly  state  purpose  cannot  be 
Imposed  on  a  particular  locality  or  locali- 
ties, nor  the  burden  of  those  things  which 
are  purely  local  be  imposed  on  persons  or 
property  wholly  beyond  the  boundaries  of 
the  municipality  concerned,  except  In  such 
special  cases  of  assumption  of  the  burden  by 
the  people  under  legislative  authority.  Lund 
V.  Cblppewa  County,  93  Wis.  640,  67  N.  W. 
927,  84  L.  R.  A.  181.  We  Indorse  to  the 
fullest  extent  the  doctrine  so  forcibly  stated 
by  Judge  Ck>oIey,  and  relied  upon  with  so 
much  confidence  by  the  learned  counsel  for 
appellants.  In  these  words:  "It  can,  there- 
fore, be  stated  with  emphasis  that  the  burden 
of  a  tax  must  be  made  to  rest  upon  the  state 
at  large  or  upon  any  particular  district  of  the 
state  according  as  the  purpose  for  which  it 
Is  levied  Is  of  general  concern  to  the  whole 
state  or,  on  the  other  hand,  pertains  only  to 
the  particular  district"  1  Ckraley  on  Taxa- 
tion (3d  Ed.)  225-227.  The  law  in  question 
must  stand  the  test  of  that  very  valuable 
principle  or  go  down  under  the  condemnation 
of  the  constitutional  provision  In  question, 
and  several  others. 

The  nature  of  railway  property  as  to 
whether  personal,  real  or  mixed,  has  very 
much  to  do  with  the  question  of  where  It  may 
legitimately  be  taxed.  Counsel  for  appel- 
lants, while  recognizing  that,  seemingly  put 
aside  as  absurd  the  doctrine  which  has  be- 
come quite  general,  that  the  property  of  a 
railway  corporation,  aa  a  whole,  is  to  be 
deemed  to  be  all  personalty.  It  is  quite 
familiar  that,  generally  speaking,  land  and 
all  things  attached  or  appertaining  thereto 
are  realty,  and  all  other  property,  tangible 
or  Intangible,  with  the  rights  connected  there- 
with and  appertaining  thereto,  are  personal- 
ty. Those  general  principles  have  their  ex- 
ceptions. By  Intention  things  fixed  to  realty 
and  In  a  sense  physically  a  part  thereof  may 
be  deemed  to  be  personalty.  By  the  union 
of  land,  and  rights  granted  by  the  public 
classed  as  personalty,  forming  a  thing  of 
Itself  in  which  the  personal  element  predom- 
inates and  which  could  not  be  separated  from 
the  other  element  without  disintegration  to 
the  point  of  destruction  and  to  the  detriment 
of  public  and  private  interests  as  well,  the 
combination  may  be  deemed  to  be  personalty 
of  an  inseparable  nature.  SOi  as  we  have 
seen,  a  railroad  system,  while  largely  land 
and  tangible  things  of  a  movable  character 
attached  or  appurtenant  thereto,  the  thing 
that  gives  the  great  value  and  special  char- 
acter to  the  whole  Is  the  franchise  element, 
creating  the  public  duty;  so  such  special 
element  Is  deemed  to  be  the  principal  thing, 
impressing  all  minor  parts  with  Its  character, 
and  making  the  entire  combination  one  entire 
machine  of  a  personal  nature.  That  was  well 
settled  by  the  decisions  of  this  court  long  be- 
fore the  law  in  question  was  framed.  So  as 
to  giving  a  legislative  situa  to  railway  prop- 


erty, the  law  must  be  tested  In  the  llgM  of 
dealing  with  personalty. 

There  Is  nothing  particularly  novel  in  the 
doctrine  above  indicated.  It  is  the  generally 
accepted  doctrine  elsewhere.-  It  baa  found 
place  in  statutes,  but  only  in  recognition  of 
judicial  policy.  Section  8281,  Gen.  St  of  Kan- 
sas, 1905;  section  1037a,  Rev.  St  Wis.  18S& 
It  is  the  logical  basis  of  the  nnmerouB  deci- 
sions holding  it  to  be  necessary  to  Justice  and 
uniformity  of  rule  In  taxing  laws,  tbat  the 
property  of  a  railway  corporation  be  assessed 
as  a  unit;  the  physical  things  being  r^anded 
as  merged  in  that  produced  by  union  with  the 
franchise  element,  the  one  of  primary  Im- 
portance. State  R.  R.  Tax  Cases,  92  U.  8. 
575-607,  23  L.  Bd.  663;  Carlisle  v.  Car.  Co..  8 
Colo.  320,  7  Pac  164,  54  Am.  Rep.  553;  Du- 
buque V.  111.  Cent  Ry.  Co.,  39  Iowa,  56;  State, 
etc.,  V.  Severance,  66  Mo.  378;  People  t.  Hen- 
derson, 12  Colo.  860,  21  Pac.  144;  Ames  County 
V.  People,  26  Colo.  83,  56  Pac.  656;  Cblcag» 
&  A.  R.  Co.  V.  People,  129  111.  571.  22  N.  S. 
804,  25  N.  B.  6;  S.  V.  R.  Co.  v.  Supervisors, 
78  Va.  260;  Gulf  Ry.  Co.  v.  Morris,  7  Kaa 
210;  Franklin  County  v.  Nashville,  C.  ft  St 
L.  R.  Co.,  80  Tenn.  521;  Columbus  Sontheni 
Ry.  V.  Wright  151  U.  8.  480,  14  Sap.  Ct 
396,  38  li.  Ed.  238;  M.,  K.  &  T.  R.  Co.  v. 
Board  of  Commissioners,  0  Kan.  App.  545,  56 
Pac.  383. 

In  the  latter  case  the  court  said:  "All 
property  used  or  held  by  a  railroad  company 
for  the  purpose  of  operating  Its  railroad,  in- 
cluding its  roadbed,  right  of  way,  etc.  Is  to  be 
appraised  and  assessed  as  personal  property." 
The  opinions  in  several  of  the  cases  cited 
lay  down  most  clearly  the  doctrine  that  the 
physical  things  of  a  railway  corporation 
follow  the  franchise. 

The  broad  discretion  which  the  Legislature 
has  within  the  boundaries  of  the  rule  of  uni- 
formity In  determining  the  situs  of  personal 
property  for  taxation,  has  already  been  re- 
ferred to.  The  mere  circumstance  of  the 
location  of  the  agent  of  the  owner.  Is  regard- 
ed suflScient  to  warrant  assessing  there  large 
amounts  of  personal  property  located  In  dif- 
ferent parts  of  the  state,  long  distances  there- 
from and  In  Jurisdictions  having  no  connec- 
tion, except  through  the  sovereignty  of  the 
state,  with  the  legislative  situs.  The  simple 
circumstance  of  the  location  of  the  agent  is 
deemed  to  satisfy  the  rule  contended  for  by 
counsel.  Again,  the  situs  for  taxation  of 
large  amounts  of  personal  property  Is  com- 
monly fixed  by  the  Legislature  at  the  prin- 
cipal place  of  business  of  ^'e  corporation  as 
named  In  Its  articles  of  incorporation.  Sec- 
tion 1041,  Rev.  St.  1898;  State,  eta,  v.  Ander- 
son, 90  Wis.  550-564,  63  N.  W.  746.  Again, 
saw-logs  are  given  the  situs  of  the  particular 
mill  where  the  owner  on  the  1st  day  of  May 
In  the  year  of  the  assessment  designs  to  have 
them  manufactured,  though  he  may  have  no 
Interest  in  the  mill  whatever  and  have  only 
formed  a  mental  purpose  to  so  manufacture 
the  property.   All  these  provisions  and  others 
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of  a  similar  diaracter,  with  judicial  approval, 
have  existed  In  tbls  state  and  elsewhere  for 
years  and  some  of  them  here  ever  since  the 
state  was  organized.  All  are  so  familiar 
therewith,  that  It  Is  useless  to  refer  to  the  de- 
cisions that  have  dealt  with  the  matter.  The 
situation  amply  lllnstrates  the  very  broad 
limits  of  the  principle  that  property  can  only 
be  taxed  where  it  Is  constructively  or  actual- 
ly located,  the  farthest  limits  being  where 
benefits  reasonably  appreciable  of  some  sort 
are  received  by  the  person  taxed,  either  In 
his  person  or  his  property. 

The  result  of  the  foregoing  Is  that  personal 
property  may  have  a  twofold  situs:  One 
which  Is  actual,  tested  by  common  law  prin- 
ciples, and  one  which  Is  purely  legislative, 
the  latter  stopping  at  the  point  where  to  go 
further  would  be  to  pass  into  the  realms  of 
mere  caprice  or  arbitrary  action.  In  that  it 
would  have  no  basis  In  the  nature  of  the 
mutual  exchange  of  benefits  between  the 
source  of  the  taxing  power  and  the  person  up- 
on  whom  the  burden  Is  cast 

Sometimes  It  Is  said  that  property  must  be 
taxed  at  its  situs,  that  meaning,  of  course,  the 
actual  situs  unless  the  Legislature  has  fixed 
another,  acting  within  constitutional  limita- 
tions. In  State,  etc.,  v.  Severance  et  al., 
Bupra,  the  prevailing  rule  on  this  subject  is 
thus  stated:  "It  is  claimed  that  the  situs  of 
the  property  is  the  home  of  the  company 
where  Its  chief  office  is  located,  and  there  It 
must  be  taxed.  The  proposition  is  undoubted- 
ly true  that  where  a  corporation  has  its  resi- 
dence there  the  property  of  this  description  is 
liable  to  assessment  and  taxation,  if  the  law 
has  prescribed  no  different  rule  or  regulation 
on  the  subject  This  notion  of  the  situs  of 
persona]  property  *  *  *  is  a  legal  fiction. 
It  may  be  modified  by  the  Legislature."  In 
State  Railroad  Tax  Cases,  02  U.  S.  675,  23  L. 
VOL  663,  speaking  on  the  same  subject  the 
court  said:  "It  is  merely  the  law  of  the  state 
which  recognizes  it."  Enlarging  upon  that  in 
connection  with  numerous  Illustrative  author- 
ities It  was  said  In  Ames  County  v.  People, 
supra:  "It  is  entirely  competent  for  the  Legis- 
lature unless  restrained  by  the  Constitution 
to  fix  for  the  purposes  of  taxation  the  situs 
of  both  real  and  personal  property."  The 
following  are  to  the  same  effect:  Ames  v. 
People,  26  Colo.  63,  56  Pac.  656;  Chamberlain 
v.  Walter  (a  0.)  60  Fed.  788;  C,  N.  O.  A  T. 
P.  R.  Co.  V.  Com.,  81  Ky.  492;  In  re  Appor- 
tionment etc.,  78  Mo.  506. 

Without  further  discussing  the  fundamen- 
tal principle  governing  the  subject  of  situs  of 
property  for  taxation,  we  will  state  this  for 
our  conclusion:  In  the  absence  of  some  stat- 
ute regulating  the  situs  of  property  for  taxa- 
tion. It  is  governed  by  the  common  law  in  re- 
gard: to  actnal  situs.  It  is  competent,  how- 
ever, for  the  Legislature  to  give  thereto  for 
the  purposes  of  taxation  any  situs  It  sees  fit 
subject  to  the  rule  of  uniformity  and  to  the 
limitation  that  there  must  be  some  appreci- 


able relation  between  the  municipality  exact- 
ing the  tax  and  the  person  upon  whom  the 
burden  Is  cast,  either  directly  or  by  reference 
to  the  property  taxed,  from  which  there  can 
reasonably  be  seen  reciprocal  duties  to  accord 
benefits  on  the  one  band,  and  to  re- 
spond therefor  on  the  other.  Whether  that 
relation  does  or  does  not  exist  in  any  giv- 
en circumstance  is  so  conclusively  a  legis- 
lative question  that  nothing  short  of  mani- 
festly capricious  action,  amounting  to  a  tak- 
ing of  property  for  a  public  use  without  just 
compensation,  will  justify  judicial  Ihterfer- 
I  ence. 

I      The  franchise  of  a  railway  company  origl- 
I  nates  with  the  people.    It  is  a  part  of  the 
i  sovereignty  of  the  state  Intrusted  to  private 
j  hands,  which  become  thereby  public  agencies 
I  with  appropriate  and  important  duties  of  a 
!  public  nature.     The  answer  to   that,   that 
i  the  same  is  true  of  any  public  service  cor- 
<  poration  is.  It  seems,  beside  the  case,  since 
I  it    is    universally    recognized    tliat    railway 
j  corporations,  because  of  the  great  magnitude 
I  of  their  operations,    the   dominating  power 
i  which   they   possess   in   the   business   world 
referable  to  the  special  franchise  feature  of 
their   property,   the   closeness   of   touch   be- 
tween   them    and    every    Inhabitant   of   the 
state  and  every  dollar  In  value  of  property 
therein,  by  reason  of  which  their  legitimate 
prosperity  and  that  of  the  people.  Individu- 
ally and  collectively,  are  Inseparably  bound 
together,  make  them,  most  significantly,   a 
class  ai>art  from  all  other  corporations,  one 
much  more  nearly  a  part  of  the  government 
itself,   as  it   were,   than   any   other   quasi - 
public   agency.     Nothing   of   a   seml-publlc 
nature  in  that  regard  approaches  near  enough 
to  such  special  corporations  to  give  any  sub- 
stantial  opportunity,    even,   for  comparison. 
Such  special  organizations  touch  the  every- 
day life  of  every  member  of  every  community 
from  the  center  to  the  most  remote  parts 
of  the  state.    While  they  thus,  so  supremely 
over  all  other  organizations,  have  to  do,  at 
all  points,  with  the  well-being  of  the  people, 
to  the  same  special  degree  they  are  dependent 
upon  the  people  for  support  and  protection. 
That  support  and  protection  as  to  an  or- 
dinary system  by  no  means  Is  confined  to 
the    particular   counties,    cities,    and   other 
governmental  subdivisions  through  which  the 
road  runs.    1$  reaches,  incidentally  at  least 
far  beyond  the  same.    By  traffic  connections 
and  agencies  of  various  sorts,  it  reaches  a 
broad  expanse  of  country,  in  some  cases  a 
single  line  covering  to  some  extent  the  whole 
state.     Such  corporations.  In  a  very  marked 
degree  are  Interested,  in  excess  of  corpora- 
tions of  any  other  sort  In  the  capacity  of 
the  state,  directly  and  through  its  local  agen- 
cies, In  promoting  and  compelling  good  order. 
No  other  class  Is  so  subject  to  dangers  which 
might  require  the  strong  arm  of  the  whole 
people  for  its  protection,  and  which  constant- 
ly requires  so  large  a  part  of  the  time  of 
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state  and  local  agencies  In  administering  af- 
fairs in  respect  to  matters  upon  whlcb  Ita 
welfare  depends. 

Trae,  some  railway  corporations  are  small 
and  so  do  not  as  significantly  fill  the  pic- 
ture thus  presented  as  others,  but  they  are 
of  the  same  general  class,  have  the  same 
rights,  and  have  the  fullest  opportunity  the 
state  can  give  them  to  enlarge  the  sphere 
of  their  operations.  As  a  rule  they  con- 
nect In  a  way  with  some  large  system  and 
are  affected,  generally  speaking,  by  all  the 
conditions  which  affect  the  larger  organi- 
sation. 

Now,  who  can  set  the  boundaries  which 
shall  accurately  define  the  uttermost  limits 
to  which  a  great  railway  corporation  ex- 
tends, to  some  extent  receiving  some  benefit 
arou»Ing  return  anty.  That  the  mere  taxing 
districts  through  which  the  road  runs  cau- 
not  necessarily  be  the  limit  seems  plain.  We 
can  well  say,  beyond  any  reasonable  doubt. 
It  extends  beyond  their  boundaries;  but 
who  can  set  the  limit  beyond  which,  with- 
out any  reasonable  doubt,  it  cannot  be  reason- 
ably said  to  extend.  May  not  the  confines 
of  the  state  be  reached  In  exploring  for  such 
limits,  under  tue  broad  power  of  the  legis- 
lature to  fix  the  situs  of  persona]  property 
for  taxation?  No  court  has  yet  spoken  un- 
favorably in  respect  thereto.  All  that  have 
spoken  on  the  subject  seem  to  have  Inclined 
the  other  way. 

True,  the  Constlhitlon  of  M!cbigan  was 
amended  after  the  decision  in  Pingree  v. 
Auditor  General,  120  Mich.  95,  78  N.  W. 
1025,  44  L.  B.  A.  079.  but  the  amendment 
was  In  the  nature  of  a  mere  proviso,  ap- 
parently by  way  of  twnstructton,  it  would 
seem,  declaring  that  the  method  of  taxation 
condemned  In  the  I'ingree  Case  should  be 
considered  one  for  making  railway  prop- 
erty, on  a  basis  with  all  other  property  in 
the  state  taxed  by  the  ad  valorem  method, 
bear  its  relative  proportion  of  all  taxes, 
state  and  local.  Other  states  have  quite 
similar  laws.  They  .ire  referred  to.  In  con- 
nection with  ours.  In  the  decision  In  the 
federal  Circuit  and  Supreme  Court  to  which 
we  have  referred.  Those  mentioned  are 
Michigan,  New  Hampshire,  Missouri,  and 
Wisconsin.  In  that  connection,  and  as 
supporting  the  principle  of  the  law  in  ques- 
tion, reference  is  made  to  State,  etc.,  v. 
M.  R.  Co.,  92  Mo.  187,  6  S.  W.  862;  Chicago 
&  A.  R.  R.  Co.  V.  Lamkin,  97  Mo.  496,  10  S. 
W.  200;  State,  etc.,  v.  M.  8.  Ry.  Co.,  161 
Mo.  189,  199,  61  8.  W.  603;  Railroad  v. 
State,  60  N.  H.  87.  Particular  force  was 
given,  in  the  federal  Circuit  Court,  to  the 
feature  of  the  Missouri  statute  requiring  all 
school  taxes  for  the  several  districts  in 
each  county  in  which  railway  property  Is 
taxed,  to  be  laid  on  the  value  of  su^h  prop- 
erty distributed  to  such  county,  on  the  aver- 
age rate  plan.  Manifestly  the  principle  Is 
the  same,  whether  the  average  rate  Is  applied 


to  a  county  having  districts  where  tbere 
Is  no  railway  line  and  others  differently 
sltuatedv  as  where  It  Is  applied  to  the 
whole  state  under  the  same  circumstances. 

In  the  New  Hampshire  case  the  idea  wbldi 
ruled  the  Michigan  co\irt  in  the  Pingree  Case, 
that  an  average  rate  tax  levied  In  tbe  whole 
state  and  collected  by  the  state  and  paid  Into 
the  state  treasury  Is  a  state  tax  necessarily, 
was  not  favored.  It  was  In  effect  said  that 
such  a  tax  may  or  may  not  be  wholly  a  state 
tax,  according  to  the  legislative  purpose;  that 
the  matter  of  the  assessment,  levy,  and  col- 
lection are  evidentiary  circumstances,  but  not 
necessarily  conclusive  ones. 

The  history  of  the  subject  in  Michigan 
leads  to  the  conviction  that  If  the  qnestioa 
were  presented  there  as  an  original  matter, 
regardless  of  the  change  In  the  Constitution 
since  the  Pingree  Case,  the  average  rate  law 
would  be  sustained.  Such  case  tamed 
wholly,  as  will  be  remembered,  on  the  ques- 
tion of  whether  the  tax  was  a  state  tax ;  on 
the  construction  of  the  law.  The  principle  of 
the  enactment,  applied  to  a  tax  intended  to 
be  a  state  tax,  and  a  local  tax  as  well  as  to 
every  taxing  district  In  tbe  state,  on  tbe  basis 
of  all  other  taxes,  was  quite  clearly  regarded 
to  be  sound.  And  so  it  was  plainly  regarded 
in  the  two  federal  decisions.  In  the  federal 
Circuit  Court  every  phase  of  the  Michigan 
law  that  has  to  do  with  the  constitutional 
rule  of  uniformity  in  taxation  was  examined 
and  found  not  only  to  be  consistent  there- 
with, but  elgnlficantly  promotive  of  its  ol»- 
Ject 

We  are  referred  with  confidence  to  Union 
Refrigerator  Transit  Co.  v.  Kentucky,  199  U. 

S.  194,  26  Sup.  Ot.  36,  50  Lu  Bd.  ,  which 

related  to  the  taxing  of  property  in  one  state 
located  permanently  and  used  wholly  outside 
thereof,  where  It  bad  acquired  a  situs.  The 
tax  was  condemned  on  principle,  but  we  are 
unable  to  see  how  such  principle  affects  this 
case,  further  than  as  we  have  heretofore  In- 
dicated. The  court  said:  "If  the  taxing 
power  be  In  no  position  to  render  any  benefit 
to  the  person  or  property  taxed,  and  such 
property  be  wholly  within  the  taxing  power 
of  another  state  to  which  it  may  be  said  to 
owe  allegiance,  and  to  which  it  may  look  for 
protection,  the  taxation  of  such  property 
within  the  domicile  of  the  owner  •  •  • 
is  beyond  the  power  of  the  Legislature,  and 
a  taking  of  property  without  due  process 
of  law."  There  is  no  disposition  to  overlook 
that  salutary  principle,  but  rather  to  recog- 
nize and  confirm  it  As  indicated,  we  must 
assume  that  tbe  Legislature  fully  recognized 
that  principle  with  reference  to  section  1, 
art  8,  and  all  tbe  constitutional  provisions' 
bearing  on  the  question,  and  kept  within 
such  limitation,  till  the  contrary  appears 
beyond  all  reasonable  doubt  In  the  broad, 
comprehensive  view  the  Legislature  may, 
legitimately,  have  taken  of  the  matter,  it 
seems  that  it  could  reasonably  have  conclud- 
ed,  under  all  the  circumstances,   that  tbe- 
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Becessary  eqalvalent  would  be  rendered,  or 
renderable  when  necessary,  from  every  taxing 
district,  to  tbe  property  or  tbe  owner  thereof, 
to  support  the  corresponding  duty  to  bear 
proportionally  with  all  the  other  taxpayers 
In  such  district  the  local  and  all  other  tax 
burdens,  except  such  burdens  as  relate  to  the 
subject  of  special  assessments,  which  are  ex- 
cluded by  the  law  under  consideration. 

There  is  another  aspect  of  this  branch  of 
tbe  case  which  we  have  deemed  worthy  of 
consideration.  It  must  be  conceded  that  tbe 
only  logical  way  to  assess  railway  property 
Is  to  value  the  system  as  one  entire  thing, 
personal  in  character,  and  that  part  In  this 
state  as  a  proportion  of  such  one  thing,  the 
division  to  be  made  upon  a  proper  basis. 
That  has  come  to  be  accepted  by  all  courts. 
Most  states  that  have  adopted  that  sysem 
have  done  so  in  connection  with  the  distribu- 
tive feature  of  apportioning  the  value  of  that 
part  of  the  entire  system  In  the  state  to 
the  different  taxing  districts  through  which 
the  road  runs  In  the  proportion  which  the 
length  of  main  line  in  each  such  district 
bears  to  the  entire  length  of  main  line  in  the 
state.  That  has  been  repeatedly  sustained 
under  Constitutions  requiring  a  uniform  rule 
of  taxation.  Many  of  the  cases  that  have 
dealt  with  the  matter  have  been  heretofore 
cited.  The  following  are  quite  recent:  Ames 
County  V.  People,  26  Colo.  83,  56  Pac  656; 
State  V.  Savage  (Neb.)  91  N.  W.  716;  C, 
B.  &  Q.  By.  Co.  V.  Blchardson  County,  supra ; 
State,  etc.,  ▼.  Back  (Neb.)  100  N.  W.  953. 
To  that  extent  the  problem  of  taxing  railway 
property  was  some  years  ago  solved  in  many 
states,  and  tbe  result  came  to  be  supposed  to 
be  the  most  rational  and  logical  way  dis- 
covered for  reaching  such  property  with  the 
hand  of  the  tax  gatherer,  consistent  with  the 
constitutional  requirement  of  uniformity. 

The  doctrine  that  classification  of  property 
along  reasonable  lines, — as  regards  methods 
of  making  the  assessment  of  different  kinds 
of  property,  determining  the  rate  of  taxation, 
applying  the  same  to  the  value  ascertained 
and  realizing  the  result,  all  the  time  working, 
reasonably,  to  the  constitutional  end  of  bur- 
dening, as  near  as  practicable,  each  dollar  In 
value  of  one  kind  of  property  the  same  as 
every  other  dollar  In  value  of  every  other 
kind,  and  that  such  classification  and  proced- 
ure Is  in  conformity  with  the  constitutional 
conunand,  and  that  such  command  has  refer- 
ence to  uniformity  of  burdens  and  to  uniform- 
ly of  method  only  so  far  as  the  latter  pro- 
motes the  former,— has  been  generally  adopt- 
ed. The  doctrine  has  also  been  generally 
adopted,  that  what  promotes  the  object  of  the 
rule  of  uniformity  is  primarily  a  legislative 
question  and  that  its  Judgment  Is  to  prevail, 
if  possible,  every  reasonable  intendment  nec- 
essary to  sustain  its  enactments  being  given 
thereto. 

The  foregoing  leads  up  to  this:  If  the 
distributive  Idea  should  have  regard  only 
to  the  taxing  districts  through  which  the 


road  runs,  may  not  the  Legislature  have 
thought  that  to  apply  the  average  rate  of 
taxation  throughout  tbe  state  to  the  value 
of  railroad  property,  equalized  with  that 
of  all  other  taxable  property  throughout 
the  state,  would  be  more  likely,  one  year 
with  another,  to  reach  railway  property  on 
a  nearer  approach  to  absolute  equality  to 
other  property  than  to  use  tbe  average 
rate  in  the  particular  taxing  districts 
through  which  the  road  runs,  on  tbe  theory 
of  a  constructive  distribution  of  the  rail- 
road property  to  such,  districts?  The  ques- 
tion is  a  very  complicated  one. 

It  must  be  kept  in  mind  that  the  distribu- 
tion plan  was  adopted  not  as  the  best 
method  of  taxing  railway  property  on  an 
equality  with  all  other  property,  but  as  a 
better  one  than  that  of  the  license  fee 
system,  or  tbe  ad  valorem  system  ex^^ted 
by  means  of  local  assessment  of  parts  of 
a  railway  system  by  the  various  local 
assessors  in  the  districts  through  which 
tbe  road  runs. 

Who  can  say  with  any  reasonable  degree 
of  certahity  that  on  the  distribution  plan 
the  mileage  of  main  track  in  any  particu- 
lar taxing  district  would  represent  Justly, 
as  between  the  railway  company  and  all 
taxing  districts  interested,  the  proportion 
of  the  entire  value  of  the  railway  system 
which  should  be  assessed  in  such  district? 
The  value  of  the  railway  property,  look- 
ing at  physical  things,  in  a  given  taxing 
district  might  be  $250,000  represented  by 
one  mile  of  main  line,  while  the  actual 
value  In  another  district  might  be  $100,000, 
represented  by  two  miles  of  main  line,  and 
the  value  of  the  general  property  in  the  two 
districts  be  substantially  equal,  thus  giving 
to  one  taxing  district,  apparently,  five  times 
tbe  benefit,  proportional  to  main  track, 
given  to  the  other.  Many  other  illustra- 
tions might  be  suggested  showing  the  great 
difficulty  Involved  In  any  method  as  to 
reaching  railway  property  for  the  purpose 
of  taxation  under  the  constitutional  rule  by 
a  close  approach  to  absolute  equality.  Of 
course,  as  we  have  seen,  actual  equality 
is  unattainable.  The  best  that  can  be  done 
is  to  secure  as  near  an  approach  thereto 
as  practicable 

It  seems  that  whether  we  regard  the 
Legislature  as  having  treated  the  railroad 
property  as  having  a  general  situs  or  one 
limited  to  the  particular  taxing  district 
through  which  the  road  runs,  we  may  well 
regard  it  as  having  kept  within  the  bounda- 
ries of  reason  in  determining  that  the  aver- 
npe  rate  of  taxation  ns  to  all  general  proper- 
ty In  the  state  would  be  more  likely  to  reach 
the  special  property  equally  with  such  gen- 
eral property  than  by  the  distribution  plan. 

We  venture  to  say,  there  Is  much  force 
In  the  claim  that  every  expression  of  every 
court  that  has  spoken  on  the  subject,  con- 
demning as  unreasonable  to  the  point  of 
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absurdity  all  attempts  at  valuing  a  great 
railway  system  In  small  sections  with  re- 
gard to  the  particular  taxing  districts 
through  which  the  road  runs,  may  well  be 
read  as  condemning,  as  a  mere  malieshift, 
the  plan  of  dividing  the  value  of  that  part 
of  the  system  located  in  the  state,  having 
regard  to  the  value  of  the  entire  system,  in- 
to as  many  parts  as  there  are  such  taxing 
districts,  on  the  basis  of  the  length  of  main 
line  In  them  respectively.  With  one  accord 
the  courts  say,  every  railway  system  Is  a 
unit,  absolutely  Indivisible  for  the  purpose 
of  determining  the  value  of  the  parts,  the 
aggregate  of  such  values  to  be  that  of  the 
whole;  that  It  is  a  thing  so  utterly  dif- 
ferent "from  every  other  species  of  prop- 
erty that  the  discriminations  made  as  be- 
tween them  and  other  corporations  and  In- 
dividuals in  the  method  or  Instrumentality 
by  which  the  value  Is  ascertained"  are  Justi- 
fiable. Chamberlain  v.  Walter  et  al.  (0. 
C.)  60  Fed:  788.  Commonly  It  is  said,  valua- 
tion on  the  unit  theory  is  necessary  to  the 
very  object  of  the  constitutional  require- 
ment of  uniformity.  Why  does  not  the 
same  reasoning  logically  require  the  value 
when  once  ascertained,  also  to  be  treated  as 
a  unit  by  applying  thereto  the  average  rate 
of  taxation  Imposed  upon  all  other  property 
taxed  by  the  ad  valorem  method  In  the 
state.  Instead  of  dividing  It  on  an  artificial 
basis  into  a  multitude  of  parts:  not  much, 
if  any,  less  unlikely  to  represent  the  actual 
value  of  the  system  In  the  respective  tax- 
ing districts  than  valuations  by  local  assess- 
ors, each  appraising  that  part  of  such  sys- 
tem found,  as  Indicated  by  the  visible  part 
thereof,  in  bis  district. 

The  law  Is  not  to  be  condemned  because 
we  cannot  see  Just  how  the  Legislature 
viewed  the  matter.  So  long  as  It  can  rea- 
sonably be  seen  that  there  is  a  view  con- 
sistent with  the  law  and  the  Constitution, 
that  is  sufficient  Again,  the  law  is  not  to 
be  condemned  because  the  average  rate 
might  possibly,  or  even  probably,  in  an  In- 
stance now  and  then,  exceed  the  rate  In 
some  particular  taxing  district  where  some 
portion  of  the  main  line  of  a  railroad  Is 
located.  On  that  we  cannot  agree  with  the 
learned  counsel  for  appellant.  If  the  plan 
of  the  law  be  reasonably  calculated  to  ac- 
complish the  constitutional  object,  that  Is 
sufficient  If  it  falls  now  and  then  In 
administration  and  yet  may  reasonably 
be  said  to  have  been  designed  to 
effect  that  practical  equality  which  satis- 
fies the  constitutional  requirement,  tlint 
is  enough.  Uniform  methods  of  treat- 
ing all  kinds  of  property  as  regards 
taxation  would  inevitably  violate  that  uni- 
formity of  rule  referable  to  equality  of  bur- 
den which  Is  the  supreme  feature  of  the  con- 
stitutional requirement  The  method  of  tax- 
ing railway  property  has  for  fifty  years  been 
going  through  a  process  of  evolution.    The 


problem  which  so  perplexed  those  who  had 
to  deal  with  it  at  first  was  by  them  solv- 
ed, temporarily,  by  resorting  to  the  license 
fee  system.  That  was  simple  and  fairly 
fruitful,  but  Illogical,  and  proved  very  nosat- 
isfactory  to  the  people.  The  dlfTerenee  In 
method  of  treating  such  property  from  that 
applied  to  property  generally,  was  fraugrbt 
with  many  evils,  as  the  people  came  to  Iie- 
Ueve.  The  plan  of  assessing  each  system 
of  the  special  property  as  a  unit,  and  divid- 
ing the  value  ascertained  between  the  taxing 
districts  through  which  the  road  runs,  up- 
on some  basis,  generally  that  of  length  of 
main  line,  came  into  use  In  time.  That 
rapidly  gained  favor  till  it  was  supposed, 
as  It  seems  from  Judicial  history,  that  some 
near  approach  to  a  fairly  perfect  system  had 
at  last  been  discovered.  The  states  which 
adhered  to  the  license  system  the  longest 
and  thus  had  the  benefit  of  the  experience 
of  others  with  the  distributive  plan,  appear 
to  have  seen  Its  chief  defect  to  be  in  the 
assumption  that  a  railroad  system  must 
necessarily  be  treated  as  a  unit  for  the  pur- 
pose of  determining  the  value  thereof  with 
any  reasonable  degree  of  accuracy,  and  yet 
that  such  unit,  represented  by  the  ascertain- 
ed value,  may  logically  be  divided  Into  a 
multitude  of  parts  and  apportioned  upon 
an  artificial  basis  for  the  purposes  of  taxa- 
tion among  as  many  districts,  as  are  tra- 
versed, to  any  extent,  by  the  railway  tracic 

In  the  natural  order  of  development  the 
last  to  adopt  the  aa  valorem  system  for  tax- 
ing the  special  property  took  the  unit  plan 
for  valuing  such  properties,  so  universally 
conceded  to  be  essential,  and  took  it  entire, 
rejecting  the  distributive  feature,  which 
seemed  to  be  manifestly  Inconsistent  there- 
with. The  Idea  Indicated  in  the  new  order 
of  laws  is  to  value  each  railway  property  aa 
one  thing  and  on  the  same  basis  as  other 
taxable  property  is  valued,  and  to  tax  It  on 
the  same  basis  as  such  other  property  la 
taxed,  throughout  the  state  and  as  to  each 
taxing  district  through  which  the  road  runs, 
as  near  as  the  same  can  be  reasonably  ascer- 
tained, keeping  the  results  in  the  state  treas- 
ury, upon  the  theory  of  a  constructive  ac- 
counting between  the  state  and  every  tax- 
ing district,  which,  in  any  reasonable  view, 
would  be  entitled  to  any  part  thereof  under 
the  constitutional  rule  of  uniformity.  All 
upon  the  theory  that  In  practical  effect,  by 
so  doing  each  dollar  of  every  kind  of  prop- 
erty prescribed  for  direct  taxation  In  every 
taxing  district  throughout  the  state  would 
thereby  be  made  to  contribute  Its  constitu- 
tional proportion  of  all  taxes,  state  and  local 

It  is  considered  that  the  new  method  is  a 
long  step  in  advance  of  the  distributive  plan 
which  counsel  for  appellant  seem  to  think 
Is  the  only  method  which  is  consistent  with 
that  real  equality,  or  such  near  approach 
thereto  as  is  practicable,  which  the  fathers 
of   the   Constitution  endeavored  to   secure. 
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Wbea  -we  put  aside  all  Idea  that  mere  nnl- 
formlty  of  iDatramentalltles  In  accompltsh- 
ing  tbe  constitutional  object  Is  not  required; 
that  It  la  not  Important  except  In  so  far  as 
may  be  helpful  In  securing  such  object, — tbe 
doctrine  that  all  property  prescribed  for 
direct  taxation  constitutes  but  a  single  class 
under  the  C!onstltutlon,  and  that  such  one 
class  must  be  taxed  by  the  uniform  rule  or- 
dained by  tbe  Constitution,  vitallced  by  the 
legislative  essentials  and  promoted  by  rea- 
sonable legislative  aids,  seems  to  be  Incor- 
porated Into  the  law  under  consideration, 
and  vindicated  by  the  conclusion  reached  In 
this  case. 

The    contention  of  counsel   for  appellant 
that  the  system  of  assessing  each  .railway 
system  as  a  unit,  and  sending  to  each  taxing 
district  a  ratable  proportion  thereof,  is  tbe 
only  proper  way  to  legitimately  and  Justly 
tax  such  property  on  the  ad  Talorem  plan, 
that   each    railway   company   should   be   re- 
quired to  deal  with  the  multitude  of  taxing 
districts  through  which  the  road  runs,  cover- 
ing In  some  cases  a  large  part  of  the  state, 
could  not  be  taken  seriously  If  it  were  not 
so  vigorously  and  so  confldently,  as  it  ap- 
pears. Insisted  upon.    There   can    be    little 
doubt.  It  would  seem,  from  a  careful  review 
of  the  decisions  in  tbe  federal  Circuit  Court, 
but  what  the  system  embodied  in  the  law 
before  us  was  regarded  by  such  courts  ao 
a  distinct  advance  from  tbe  old  method.  In 
the  line  of  that  uniformity  commanded  by 
the  Constitution,  and  that  such  view  wag  ap- 
proved by  the  federal  Supreme  Court.    It  ap- 
pears that  the  better  way  to  promote  that 
equality  and  Justice  to  all,  which  the  Con- 
stitution guaranties,  is  to  maintain  the  Integ- 
I  ity  of  tbe  unit  system  In  its  entirety  In  treat- 
ing railway  property  for  taxation,  which  we 
And,  after  a  most  careful  study  of  all  the  at- 
tacks upon  it,  to  stand  the  test  of  tbe  Consti- 
tution at  all  points. 

There  are  several  matters  of  detail  In  the 
briefs  of  counsel  which  we  have  not  referred 
to,  as  was  suggested  must  necessarily  be  the 
rase  at  the  outset  The  major  and  minor 
points,  including  the  lliustratlons  used  In  the 
argument,  cover  a  very  broad  field  In  a  most 
exhaustive  manner.  That  has  seemed  to  ren- 
tier It  necessary  to  respond.  In  the  opinion, 
to  all  such  major  propositions  at  considerable 
length,  in  order  to  do  justice  to  tbe  case  and 
to  the  eminent  counsel  who  so  abty  prepared 
H  on  the  side  of  the  appellant,  and  that  of 
the  respondents  as  well.  To  the  end  that  it 
"nay  not  be  thought  that  anything  material 
•ws  been  overlooked,  though  not  found  spec- 
tally  mentioned.  It  should  be  said  that  the 
tout  briefs  bave.been  carefully  checked,  page 
»J  page,  to  avoid  such  overlooking.  It  is 
believed  that  every  suggestion  of  counsel  up- 
•*n  either  side  has  received  the  attention  It 
'leservee  in  the  preparation  of  this  opinion. 
The  Judgment  is  affirmed. 
108N.W.— 88 


CASSODAT,  C.  J.  (concurring).  I  fully 
concur  in  affirming  the  Judgment  In  this  case. 
It  was  tried  before  Judge  Hastings  who  has 
had  much  experience  In  matters  of  taxation. 
His  written  opinion  on  file  herein  is  to  my 
mind  clear,  exhaustive,  and  convincing.  It 
Is  to  be  regretted  that  It  was  not  printed  for 
the  convenience  of  tbe  court.  In  that  opin- 
ion be  carefully  lined  up  the  decisions  of  this 
kud  other  courts,  and  to  my  mind  has  clearly 
shown  that  under  the  uniformity  clause  of 
the  Constitution  the  Leg;lslature  has  power  to 
classify  property  for  the  purposes  of  taxa- 
tion and  then  to  Impose  different  rates  of 
taxation  upon  the  different  classes  of  prop- 
erty. Such  right  of  classification  seems  to 
have  been  conceded  by  counsel  on  both  sides, 
but  counsel  for  the  plaintiff  claimed  that  tbe 
classification  made  by  the  statutes  was  re- 
pugnant to  the  constitutional  clause  men- 
tioned, because  they  Imposed  different  rates 
of  taxation  upon  the  property  of  railway 
companies  and  other  property.  My  own 
views  In  respect  to  such  classification  and 
imposition  are  sufficiently  stated  in  my  sep- 
arate opinion  In  the  case  of  State  of  Wiscon- 
sin V.  Railway  Companies  (decided  here- 
with) 108  N.  W.  594.  That  opinion  suggests 
the  extreme  difficulty,  if  not  Impossibility  of 
sustaining  tbe  validity  of  chapter  315,  p.  491, 
of  the  Laws  of  1903,  and  at  tbe  same  time 
to  revive  and  adhere  to  the  rule  declared  by 
Chief  Justice  Dixon  In  Knowlton  v.  Super- 
visors, 9  Wis.  410,  420,  421.  That  rule  very 
clearly  required  the  course  or  mode  of  pro- 
ceeding In  levying  or  laying  taxes  In  all  cases 
to  be  alike;  that  the  several  distinct  steps 
In  tbe  course  of  such  proceeding  must  each 
he  uniform — ^the  assessment  or  fixing  the 
value  must  be  uniform,  the  valuation  must 
be  uniform,  and  the  rate  must  be  uniform; 
that  uniformity  in  such  a  proceeding  becomes 
equality;  that  there  could  be  no  uniform 
rule  which  was  not  at  the  same  time  an 
equal  rule,  operating  alike  upon  all  the  taxa- 
ble property  throughout  the  territorial  limits 
of  tbe  state,  municipality,  or  local  subdivision 
of  the  government  within  and  for  which  the 
tax  was  to  be  raised.  To  my  mind  It  Is  very 
plain  that  chapter  815,  p.  491,  of  the  Tja^vs 
of  1903,  providing  for  the  taxation  of  the 
property  of  each  railroad  company  as  a  unit, 
could  not  be  sustained  under  the  rule  so 
asserted  47  years  ago.  As  I  understand,  the 
decision  In  this  case  Is  a  wide  departure  from 
that  rule.  It  is  here  held  that  "the  rule  of 
uniformity  lias  reference  to  uniformity  of 
burden,  not  necessarily  uniformity  of  meth- 
ods of  imposing  burdens  and  realizing  there- 
on." On  that  theory,  a  license  system  which 
Imposed  tbe  same  burden  as  an  ad  valorem 
system  would  be  within  the  rule  of  uniform- 
ity. So  there  is  a  wide  departure  from  the 
rule  Bo  asserted  In  the  Knowlton  Case,  as 
it  seems  to  me,  in  holding,  as  I  understand 
the  court  does  hold  in  this  case,  that  "the 
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Legislature  may  classify  and  subclasslfy 
property,"  for  direct  taxation,  "to  the  extent 
of  distinguishing  dlfTerences  as  to  a  particu- 
lar class  or  subclass,  reasonably  requiring 
special  treatment  to  promote  the  constitu- 
tional requirement  that  as  to  all  property 
taxed  the  rule  of  taxation  shall  be  uniform." 
But,  In  view  of  my  separate  opinion  In  the 
penalty  cases  referred  to,  it  is  unnecessary  to 
say  more. 


STATE  T.  CHICAGO  &  N.  W.  RT.  CO. 
SAME  T.  CHICAGO,  ST.  P.,  M.  &  O.  RY. 
CO.  SAME  V.  MINNEAPOLIS,  ST.  P.  & 
8.  S.  M.  RT.  CO.  SAME  y.  CHICAGO, 
M.  &  ST.  P.  RT.  CO. 

(Snpreme  Court  of  Wisconsin.     June  21,  1906. 

Concurring  Opinions,  June  25  and  July 

16,  1906.) 

1.  Appeai/— Review— Mattibs  Detebhined. 

Where  the  right  of  a  matter  to  be  de- 
termined upon  appeal,  with  the  logical  basis 
therefor  as  regards  legal  principles,  cannot 
be  clearly  discovered  and  satisfactorily  stated 
without  such  a  broad  view  of  the  matter  as  to 
include  important  matters  of  difference  in  other 
pending  or  known  to  be  impending  litigation, 
though  the  same  were  not  presented  by  coun- 
sel, through  oversight  or  otherwise, — ^that  broad 
consideration  of  the  case  should  be  taken,  rather 
than  that  justice  in  the  particular  case  should 
be  jeopardized  or  left  in  any  uncertainty  as  to 
the  grounds  for  the  result  reached. 

2.  Taxation— Railroads. 

Chapter  74,  p.  92,  Laws  of  1854,  the  origi- 
nal act  m  this  state  tor  obtaining  public  reve- 
nue from  railroads,  is  the  same,  in  all  essential 
features,  as  sections  1211  to  1214,  inclusive. 
Rev.  St.  1898,  except  as  modified  by  chapter 
174,  p.  153,  Laws  of  1860. 
3.'  Same  —  License   bt   Railboad   Cokmis- 

BIONES. 

J  he  sections  of  the  present  statutes  men- 
,  except  as  they  have  been  displaced  by 
the  ad  valorem  method  of  obtaining  revenue 
from  railroad  companies,  have  not  been  changed 
except  by  chapter  308,  p.  541,  Laws  of  1809, 
providing  that  the  license  shall  issue  only  on  ap- 
proval by  the  railroad  commissioner  of  the  re- 
turn required  by  section  1211. 
4.  Same. 

The  original  law  did  not  impose  a  tax  on 
railroad  property,  or  a  tax  at  all,  within  the 
meaning  of  section  1,  art.  8,  of  the  Constitution, 
though  it  did  impose  a  tax  "in  the  just  and 
proper  sense  of  that  term"  in  that  it  imposed 
on  the  owners  of  property  the  duty  of  contribut- 
ing, indirectly,  on  account  thereof  to  the  public 
revenue. 
6.  Same— Method  of  Taxation. 

The  basic  ideas  of  Laws  1854,  p.  92,  c.  74, 
are  (1)  an  exemption  of  railroad  property  from 
ordinary  taxation,  such  as  is  dealt  with  by  the 
constitutional  provision  on  the  subject ;  (2)  an 
exaction,  tax  so-called,  in  lieu  thereof  and 
in  consideration  of  the  exemption,  based  on 
the  business  in  which  the  property  is  used. 

6.  Same. 

The  idea  that  an  exaction  in  lien  of  taxa- 
tion mentioned  in  the  Constitution  is  such  taxa- 
tion in  fact,  is  a  palpable  non  sequitur. 

7.  Same— Exaction  Based  on  Business. 

Chapter  174,  p.  153,  Laws  of  18G0,  In 
connection  with  a  companion  enactment,  neither, 
however,  referring  to  the  other,  preserved  the 
features  of  the  law  of  1854  as  regards  an 
exaction  from  the  owner  of  railroad  property. 


based  on  the  business  of  the  road,  in  lien 
of  and  as  compensation  for  exemption  of  sncli 
property  from  ordinary  taxation — that  under 
the  constitutional  provision  referred  to — bot 
omitted  all  features  giving  rise  to  the  controver- 
sy as  to  whether  it  was  the  latter,  and  added 
those  features  suggested  in  previons  opinions 
In  this  court,  as  giving  such  an  exaction  the 
character  of  compensation  for  the  privilege  of 
operating  the  road. 

8.  Same— Gboss  Eabninos  Tax. 

Section  1212  of  the  statutes  imposed  an 
absolute  obligation  on  every  railroad  company 
doing  business  in  this  state,  to  pay  to  the  latter 
the  proportion  of  gross  earnings  mentioned  in 
section  1214,  as  compensation  for  operstis; 
its  road. 

9.  Same. 

The  other  features  of  section  1211  to  1211 
inclusive,  are  administrative  in  character,  and 
intended  Only  to  secure  certainty  of  performance 
as  to  the  obligation  created  by  section  1212. 

10.  Same— Retubn  of  Gbobs  Eabninos. 
The  purpose  of  the  return  of  gross  earn- 
ings required  by  section  12ll,  is  to  enable 
the  state  to  determine  the  proportion  of  such 
earnings  to  which  it  is  entitled  as  compensation 
for  the  privilege  accorded  of  operating  the  road 
for  the  ensuing  year,  and,  though  approved  b; 
the  railroad  commissioner,  it  is  only  prima  facie 
binding  as  to  the  real  right  of  the  matter. 

11.  Same— Appbovai.  bt  Railboad  Cokkis- 

BIONEB. 

The  duty  of  the  ndlroad  oommissioner 
under  the  law  of  1899,  as  to  approving  tbe 
return  of  gross  earning  made  under  secCioi) 
1211j  is  administrative  m  character.  The  leg- 
islative idea  is  that  the  return,  only  when 
approved  as  required,  shall  be  prima  facie 
evidence  of  the  correct  basis  for  determining 
the  amount  to  be  paid  to  the  state. 

12.  Same— Application. 

The    law    of    1899   contemplates   that  the 
approval   of  the   return   shall   precede  tbe  ap 
plication  for  the  license. 
18.  Same— Rbvooation  of  Licknsk. 

The  power  of  revocation  of  the  license, 
reserved  in  section  1212,  is  exercisable  in  cum 
of  any  default  in  performing  the  obligation, 
created  by  such  section  and  acceptance  of  tbe 
privilege. 

14.  Same— Constitutionai,  Law. 

The  statement  of  points  decided  by  this 
court  as  to  whether  chapter  74,  p.  92,  Laws 
of  1854,  imposed  a  tax  in  a  constitutionil 
sense,  which  appears  in  volume  9  of  the  OfBcial 
Reports  at  page  449,  is  a  verbatim  copy  of 
the  decision  of  the  question  made  by  this  court 
November  17,  1855. 

15.  Same. 

The  determination  so  made  as  to  tbe  la* 
of  1854  not  imposing  a  tax  "within  the  meaninf 
of  the  constitutional  provisions"  baa  been  the 
settled  law  of  this  state  since  1862,  and  so  far 
as  the  features  of  such  law,  in  letter  or  spirit, 
are  indaded  in  sections  1211  to  1214,  in- 
dnsive,  such  decision  establishes  the  character 
thereof  as  regards  whether  they  deal  with  taxa- 
tion in  a  constitutional  sense. 

16.  Same. 

The  character  of  the  law  of  1854,  u  re- 
gards not  imposing  a  tax  "within  the  con- 
stitntionai  provisions"  is  emphasized  in  sections 
1211  to  1214  aforesaid,  In  that  by  exclusion 
and  inclusion  the  idea  of  a  tax  in  a  constitu- 
tional sense  was  carefully  omitted  therefrom 
and  repelled  by  its  affirmative  features,  and  th» 
idea  01  a  privilege  tax  resting  on  contract  obli- 
gations was  included. 

17.  Taxation— Tax  Defined. 

A  tax  in  the  ordinary  sense  is  not  a  debt: 
it  does  not  involve  any  element  of  contractual 
obligation  and  is  not  enforceable  by  ordinary 
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remedies    for  the  collection  of  debts,  without 
■tatatory    anthorlzation    in    that    regard. 

rEJd-   Note. — For  cases  In  point,  gee  vol.  45, 
Gent.  IHg.  Taxation,  ft  1,  1132-11S5.] 

18.  IjIckksm— PMvnjto*  Tax— Natobb— Ew- 

A  privilege  tax  Involves  contract  obli^- 
tions.  The  acceptance  of  the  privilege  implies 
a  promise  to  pay  the  statutory  equivalent  there- 
for, and  the  obligation  may  be  enforced  by 
ordinary  remedies  for  the  enforcement  of  ordi- 
nary contract  obligations. 

[Ed.   Note. — For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Licenses,  {g  1,  66.J 

19.  SAU£ — CONTBACT. 

The  ideas  involved  in  a  privilege  tax  are 
these:  The  state  offers  a  privilege  on  condi- 
tion of  being  compensated  therefor.  The  ac- 
ceptance of  such  offer  creates  a  contract.  The 
law  operating  upon  the  acts  of  the  parties  raises 
the  implied  promise  to  pay  the  required  com- 
pensation. The  full  consummation  of  the  trans- 
action involves  the  exchange  of  equivalents 
the  same  as  in  any  other  case  of  an  executed 
contract. 

{Ed.  Note. — For  cases  in  point,  see  voL  32, 
Cent.  Dig.  Licenses,  t  1.] 

20.  Samb. 

The  privilege  tax  exacted  from  a  corpora- 
tion for  opportunity  of  conducting  its  business 
in  tills  state  is  not  within  section  1,  art.  8, 
of  the  Constitution.  It  is  referable  to  the 
taxing  power  in  the  general  sense,  the  contract- 
ing power,  the  right  reserved  to  amend  corpo- 
ration charters,  and  the  right  to  exempt  prop- 
erty from  taxation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82, 
Cent.  Dig.  Liicenses,  {  1.] 

21.  CoNSTTTnTioRAii    LAW  —  Obuoatior    or 
CowTEAora. 

The  grant  of  a  charter  to  a  corporation 
and  its  acceptance,  create  a  contract  between  the 
grantor  and  the  grantee,  within  the  protection 
of  the  constitutional  inhibition  as  to  laws  vio- 
lating the  obligations  of  contracts. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  U  S62-371.] 

22.  CoBFOBATiONS — Chabtebs — ^Altebatioh. 
The  contract  between  the  corporation  and 

the  state,  made  as  aforesaid,  is  subject  to  al- 
teration under  the  power  reserved  in  the  Con- 
stitution to  alter  or  amend  corporate  charters, 
which  is  deemed  to  be  eml)odied  in  every  such 
charter. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent  Dig.  Corporations,  18  119-128;  vol.  10, 
Cent  Dig.  Constitutional  Law,  {g  362-371.] 

23.  Taxation  —  Cobpobations  —  Pbiviijeqk 
Tax— Debt. 

When  a  corporate  cliarter,  originally  or 
by  amendment  under  the  reserved  power  of  the 
Legislature  in  that  regard,  conditions  the  exer- 
cise of  a  corporate  privilege  upon  the  corpora- 
tion paying  to  the  state  a  proportion  of  its 
Income,  the  acceptance  of  the  charter,  originally 
or  as  amended,  by  operating  under  it,  creates 
•  contract  between  the  state  and  the  corpora- 
tion. The  exaction,  when  plainly  made  for  tax- 
stlon  is  a  tax  in  "the  just  and  proper  sense  of 
the  term,"  in  the  broad  view  which  includes 
sll  public  revenues  derived  from  persons,  natu- 
ral or  artificial,  but  is,  at  the  same  time,  a 
debt,  not  a  tax  in  the  constitutional  sense :  a 
tax  merely  involving  the  reciprocal  duties  be- 
tween sovereign  autiiority  and  those  enjoying 
its  beneats. 

24.  Samb— Patmewt— Gross  Earnings. 

Section  1212,  Bev.  St  1898,  Imposes  an 
Wigation  for  i>ayment  to  the  state  by  every 
wilroad  company  of  the  full  stated  percentage 
*||^its  gross  earnings,  as  a  consideration  for  the 
PnTil^  of  opentiog  its  road.    The  aioceptance 


of  the  privilege  creates  b  debt  to  the  state  for 

the  fnll  amount  thereof. 

25.  Save. 

Upon  acceptance  by  a  railroad  company 
of  the  offered  privilege  to  operate  its  road  by 
actually  operating  the  same,  the  obligation  to 
pay  the  stated  compensation  therefor  becomes 
fixed,  rests  on  contract  and  is  fully  redeemable 
only  by  fully  paying  the  same,  as  in  case  of 
any  other  absolute  obligation  to  pay  money. 

26.  Same. 

There  is  no  difference,  as  regards  the  con- 
tract basis,  between  exactions  from  foreign 
corporations  and  those  from  domestic  corpora- 
tions for  the  privilege  of  doing  business  in  this 
state. 

27.  BAHB— NONPATMENT    OF    TAX— PENALTIES. 

A  penalty  imposed  by  the  statute  for  fail- 
ing to  perform  a  legal  duty  as  regards  payment 
of  B  tax,  strictly  so-called:  a  tax  not  involv- 
ing any  contract  element,  when  incurred  be- 
comes, in  effect,  a  part  of  the  tax,  and  can- 
not be  avoided  whether  the  default  be  excusable 
or  inexcusable  from  a  moral  standpoint.  It 
.cannot  be  forgiven  at  all,  any  more  than  the 
tax  itself,  in  the  absence  of  legislative  author- 
ization to  that  effect. 

[Ed.  Note. — For  cases  in  point,  see  voL  45, 
Cent.  Dig.  Taxation,  gg  165&-1659.] 

28.  Saue— Excusable  Default. 

The  pecuniary  penalty  feature  In  section 
1214,  enforceable  in  respect  to  failure  to  pay 
any  portion  of  the  compensation  due  the  stale 
from  any  railroad  company  for  tlie  privilege 
of  operating  its  road,  being  an  instrumentality 
for  the  enforcement  of  a  tax  characterized  by 
a  contractual  obligntion  to  pay  it,  it  does  not 
necessarily  follow  from  such  a  default  that  the 

Senalty  is  collectible  regardless  of  whether  such 
efault  is  excusable,  testing  the  matter  by  prin- 
ciples of  natural  justice. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  gg  1056-1669.] 

29.  Statutes— CoNSTBucTioN— Penalties. 

In  case  of  a  penal  statute  in  aid  of  the 
enforcement  of  contractual  obligations,  such 
strict  construction  thereof  in  favor  of  the  party 
upon  which  it  bears  is  permissible  as  will  avoid 
so  reading  it  as  to  violate  principles  of  natural 
justice,  in  the  absence  of  unmistakable  language 
In  the  act  to  the  contrary.  Such  a  statute  if 
necessary  to  avoid  manifest  oppression  may  be 
construed  by  quite  as  arbitrary  a  rule  as  is 
applied  to  a  penal  feature  in  an  ordinary  con- 
tract 

[Bid.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  gg  322,  323.] 

90.  Saub— Intent  of  LEaiSLATTTBB. 

When  the  literal  sense  of  a  statute.  If 
adopted  as  the  legislative  meaning,  would  lead 
to  some  absurd  result,  or  shock  the  ordinary 
sense  of  justice,  it  is  to  be  rejected,  if  some 
other  meaning  which  is  reasonable  can  be 
readily  read  therefrom  by  the  aid  of  any  rule 
for  judicial  construction  which  is  applicable 
and,  can  reasonably  be  seen  to  be  the  real  in- 
tent of  the  Legislature. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  gg  250-265.] 

81.  Taxation— Gboss  Eabninob— Failube  to 
Pat  Tax— Penalty. 

The  pecuniary  penalty  of  $10,000  for  any 
default  specified  in  section  1214, — as  appli- 
cable to  mere  mistakes  of  law  or  fact,  or  both, 
not  involving  inexcusable  neglect  or  moral  tur> 
pitude,  or  difference  of  opinion  fairly  warrant- 
ing resort  to  judicial  assistance  for  the  dis* 
covery  of  the  truth, — would  be  so  unresison- 
able  as  to  strongly  suggest  that  no  such  pnrposa 
was  intended  by  the  Legislature,  In  the  ab- 
sence of  language  unmistakably  showing  to  th« 
contrary. 
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82.  Samm. 

The  term  "absolutely  forfeit"  u  need  in 
section  1214,  does  not  so  onmistalotbly  slioir  u 
aforesaid.  It  may  reasonably  be  read  «a  mean- 
ing that  in  case  of  the  penalty  being  incurred 
bv  reason  of  a  default  not  attributable,  reason- 
ably, to  excusable  mistake  of  law  or  fact  or 
both,  or  some  controversy  fairly  warranting 
resort  to  Judicial  aid  for  its  solution,  the  for- 
feiture shall  l>e  aiwolute  as  in  case  of  a  penalty 
in  aid  of  the  collection  of  an  ordinary  tax,  or 
stipulated  damages  in  aid  of  an  ordinary  con- 
tract. 

(Syllabus  by  the  Judge.) 

Appeal  from  Circuit  Court,  Dane  County; 
K.  Bay  SteTOia,  Judge. 

Actions  by  the  state  against  the  Chicago  A 
Northwestern  Railway  Company,  against  the 
Chicago.  St  Paul,  Minneapolis  &  Omaha 
Railway  Company,  against  the  Minneapolis, 
St.  Paul  &  Sault  Ste.  Marie  Railway  Com- 
pany, and  against  the  Chicago,  Milwaukee 
&  St  Paul  Railway  Company.  Judgment 
for  the  state,  and  the  defendants  appeaL 
Reversed  and  remanded. 

The  purpose  as  to  each  of  the  four  causes 
is  to  recover  $10,000  as  penalty  under  section 
1254,  Rev.  St  1888,  for  non-compliance  with 
the  law  relating  to  payment  to  the  state  of 
the  percentage  of  defendant's  gross  earnings, 
due  the  state  for  1803  under  section  1218, 
Rev.  St  1888.  The  complaint  by  appropriate 
allegations  stated  a  cause  of  action  under 
such  section.  Issues  were  joined  in  due  form 
and  the  truth  of  the  matt«'  as  to  the  ques- 
tions thus  raised  was  found  by  the  court  in 
accordance  with  written  stipulations  filed. 
Such  facts,  as  so  stipulated,  are  as  follows: 

"1.  The  defendant  in  mailing  its  statement 
of  its  gross  earnings  for  the  calendar  year 
1802,  as  a  basis  for  computing  its  license  fee 
of  1803,  payable  to  the  state,  omitted  therefrom 
grossearningsamounting  to  a  substantial  sum 
earned  in  the  year  1802,  and  failed  and  neg- 
lected to  pay  to  the  state  any  portion  of  the 
license  fee  on  gross  earnings  so  omitted  from 
said  statement,  but  the  officers  of  defendant 
who  made  such  statemoit  of  Its  earnings, 
shall  be  deemed  to  have  testified  In  this  case 
that  in  respect  of  such  omissions  from  de- 
fendant's statement  they  acted  and  relied 
upon  advice  of  counsel,  learned  in  the  law, 
to  the  effect  that  the  Items  so  omitted  did  not 
constitute  gross  earnings  under  the  statute; 
which  advice  they  believed.  The  plaintiff, 
for  the  purpose  of  this  case  only,  makes  no 
contention  to  the  contrary  of  such  testimony, 
but  objects  to  the  consideration  of  the  same 
as  Incompetent  and  immaterial.  The  defend- 
ant now  admits  that  some  of  the  items  so 
omitted  from  said  statement  constituting  of 
themselves  a  substantial  sum  were  in  fact 
gross  earnings. 

"2.  The  gross  earnings  of  1808,  which  de- 
fendant reported  in  1808,  pursuant  to  section 
1211,  Rev.  St  Wis.  1888,  and  on  which  it 
did  pay  four  per  cent  to  Wisconsin,  for  its 
license  fee  for  1803,  included  in  the  total  of 
$14,883,720.29  of  earnings  set  forth  in  such 


report  the  sum  of  not  less  than  $7,000,000  of 
earnings  from  Interstate  transportations  of 
passengers  and  freight  which  were  only  part- 
ly in  Wisconsin,  and  such  portion  of  inter- 
state earnings  credited  to  Wisconsin,  was  de- 
rived by  attributing  to  Wisconsin  such  part 
of  the  total  Interstate  earnings  on  the  trans- 
portation of  passengers  and  freight  across 
the  state  or  from  points  outside  to  points 
within  the  state,  or  vice  versa.  In  such  pro- 
portion as  the  carriage  in  the  state  bore  t* 
the  whole  miles  of  carriage,  both  witbont 
and  within  the  state.  In  each  instance. 

"3.  If  the  defendant  was  not  required  ts 
pay  to  the  state  of  Wisconsin  as  a  part  of  Its 
license  fee  four  per  centum  on  the  gross 
earnings  from  interstate  business,  as  ascer- 
tained in  the  manner  stated  In  paragraph  2, 
then  it  did  pay  for  its  license  fee  of  1903 
more  than  four  per  centum  on  its  full  gross 
earnings. 

"4.  The  defendant  did  pay  to  the  State 
Treasurer  of  Wisconsin  under  sections  1211- 
1213  for  its  license  for  1903,  four  per  centum 
on  its  gross  earnings,  as  set  forth  In  its  re- 
port to  the  State  Treasurer,  after  such  report 
had  been  approved  by  the  Railroad  Gommis- 
Blouer,  pursuant  to  chapter  308.  p.  641,  Laws 
Wis.  1899;  and  defendant  paid  to  the  Treas- 
urer of  Wisconsin  in  proper  time  the  full 
license  fee  named  In  the  license  which  was 
issued  to  defendant  for  1908,  Including  the 
second  installment  thereof. 

"5.  Defendant  has  paid,  without  objection 
to  the  state  of  Wisconsin  for  Its  licenses  of 
successive  years  issued  under  sections  1211- 
1213,  Rev.  St  Wis.  1808,  on  its  interstate 
earnings,  apportioned  to  Wisconsin,  In  the 
manner  described  in  paragraph  No.  2,  since 
the  year  1876,  continuously;  and  in  making 
its  report  of  earnings  of  1902,  defendant  pro- 
ceeded upon  the  same  Interpretations  of 
sections  1211-1213,  and  upon  the  same  views 
of  the  various  questions  as  to  what  were 
gross  earnings  under  said  statute,  as  it  had 
entertained  and  acted  upon  for  many  years; 

"6.  Copies  of  the  following  three  papers, 
tIe.:  Defendant's  report  of  its  gross  earnings 
made  to  the  Treasurer  of  Wisconsin  in  Feb- 
ruary, 1903;  defendant's  report  to  the  Rail- 
road Commissioner  of  Wisconsin  made  In 
1803;  the  license  Issued  by  the  Treasurer  of 
Wisconsin  to  the  defendant  for  the  year  1808, 
are  attached  hereto  and  made  a  part  of  this 
stipulation  of  facts. 

"7.  During  the  year  1902  defendant  was  a 
railroad  corporation  doing  business  in  this 
state  as  well  as  eight  other  states  and  earned 
upwards  of  three  thousand  dollars  i>er  mile 
upon  its  operated  road  in  this  state. 

"8.  The  facts  admitted  In  the  pleadings 
In  this  action  shall  be  considered  as  a  part 
of  this  stlpulatton." 

On  such  facts  the  court  found  in  favor  of 
the  plaintiff  in  each  of  the  four  causes  for 
the  full  amount  claimed.  Judgment  was 
entered  accordingly,  and  the  defendants  aer< 
erally  appealed. 


Digitized  by 


Google 


WJs.) 


STATB  V.  CHICAGO  &  N.  W.  BY.  CO. 


697 


Bdward  M.  Hyzer  and  Burr  W.  Jones, 
CLIoyd  W.  Bowers,  of  coTmsel),  for  appellant 
Chicago  &  Northwestern  Ry.  Co.  Solon  I* 
Ferrln  (Thomas  Wilson,  of  counsel),  for  ap- 
pellant Chicago,  St.  Paul,  Minneapolis  & 
Omaha  By.  Co.  John  B.  Sanborn  and  Alfred 
H.  Bright,  for  appellant  Minneapolis,  St 
Paul  &  Sault  Ste.  Marie  By.  Co.  C.  H.  Van 
Alatine  (Burton  Hanson,  of  counsel),  for 
appellant  Chicago,  Milwaukee  ft  St  Paul  By. 
Co.  L.  M.  Sturdevant,  Atty.  Gen.  (H.  W. 
Obynoweth,  of  counsel),  for  the  state. 

MABSHALL,  J.  (after  stating  the  facts). 
The  question  is  sharply  presented  In  these 
caees  as  to  whether  the  absolute  forfeiture 
of  $10,000  under  section  1214,  Ber.  St  1888t 
applies  to  a  mere  mistalce  of  law  or  fact  or 
both,  in  respect  to  the  scope  of  the  term 
gross  earnings,  or  any  other  mere  mistake 
on  the  part  of  any  railway  company,  in  re- 
spect to  disclosing,  as  the  law  contemplates, 
the  full  amount  of  such  earnings,  such  mis- 
take not  attributable  to  bad  faith  or  inexcus- 
able negligence,  from  the  standpoint  of  busi- 
ness conduct  genially, — and  consequent  fail- 
ure to  pay  the  amount  due  the  state  on  ac- 
count of  such  earnings,  without  intentional 
wrong.  The  learned  circuit  court  decided  in 
the  affirmative. 

We  have  not  been  able  to  reach  a  satis- 
factory conclusion  in  these  cases  without 
taking  a  broader  view  of  the  subject  involyed 
than  was  presented  in  the  briefs  of  counsel 
or  argued  orally.  Such  broader  view  seems 
necessarily  to  extend  to  and  include  matters 
which  may  or  will  be  Involved  in  probable, 
prospective  Independent  litigation.  Never- 
theless, such  matters  liave  seemed  to  be  so 
closely  connected  with  the  present  contro- 
rersy,  as  regards  the  meaning  of  the  legis- 
lative enactment  involved,  as  to  really  form 
a  part  of  the  subject-matter  in  hand,  and,  in 
Justice  to  the  parties,  to  require  consideration 
thereof. 

Further  to  illustrate  the  prime  necessity. 
In  the  interest  of  Justice,  for  the  wide  range 
our  considerations  here  must  necessarily  take 
and  the  propriety  thereof  the  following  may 
be  said: 

In  the  narrow  view  of  the  subject  in  hand 
only  a  partial  construction  of  the  various 
features  of  the  legislation  for  taxing  railway 
property  by  the  indirect  method,  a  view  tbat 
would  omit  considering  whether  the  state 
may  pursue  the  defendants,  efficiently,  as  to 
the  amounts  which  they  confessedly  ought 
to  have  paid  but  did  not  pay,  one  result 
might  be  the  only  one  that  could  be  reached. 
In  the  broader  view,  necessarily  Including 
soch  capacity  to  pursue,  an  opposite  conclu- 
sion might  be  the  only  one  that  could  be 
reasonably  reached.  The  relations  between 
the  state  and  railroad  companies  under  the 
license  taxing  law,  the  precise  nature  of  the 
obligations  of  the  latter  to  the  former  in  re- 
spect to  the  taxes,  so-called,  the  question  of 
whether  those  elements  differ  from  those  in 


respect  to  an  ordinary  tax,  and.  If  so,  to 
what  extent  and  with  what  result  b>  one 
view  of  the  matter  might  or  would,  as  we 
shall  see.  Incline  the  scales  of  Justice  one 
way  or  the  other  according  as  they  might 
be  determined. 

Obviously,  in  deciding  a  question,  the  court 
ought  to  carefully  guard  against  going  out- 
side of  the  particular  matter  in  hand.  All 
questions  so  far  collateral  as  not  necessarily 
to  be  Included  in  such  matters  should  be 
omitted  In  stating  reasons  for  the  final  re- 
sult Especially  when  what  is  said,  as  here, 
may  relate  to  questions  liable  to  be  vital 
in  controversies  which  are  of  themselves 
appropriate  subjects  of  litigation,  and  ap- 
parently liable  in  due  course  to  reach  the 
court  for  consideration,  the  Importance  ol 
guarding  against  expressing  opinions  in  re- 
spect thereto  calls  for  the  highest  degree  of 
care  to  avoid  it  However,  like  all  good 
rules,  that  has  its  exceptions.  Necessity 
creates  exceptions  to  many  rules,  extending 
their  otherwise  quite  arbitrary  boundaries. 
Here,  only  in  tbe  light  of  the  true  nature 
of  the  obligations  of  railroad  companies  to 
the  state  under  the  scheme  for  raising  rev- 
enue in  question,  and  all  remedies  of  the 
state  which  the  Legislature  may  reasonab^ 
be  said  to  have  had  In  contemplation  fn 
adopting  such  scheme:  only  in  tbe  light 
of  the  legislative  plan  as  a  whole,  can  clear 
warrant  be  discovered  for  reading  out  of 
tbe  law  a  condition  of  the  i>enal  liability 
under  section  1214,  not  there  found  express- 
ly stated.  The  language  of  the  act  Is 
about  as  plain  in  Its  literal  sense,  as  will 
be  seen,  as  words  expressing  an  idea  could 
wdl  l>e.  In  such  sense  default  of  a  party, 
whether  willful  or  innocent  excusable  or  In- 
excusable, from  a  moral  standpoint  lays 
such  party  liable,  absolutely,  for  the  full 
penalty  mentioned  In  the  statute,  and  liable 
In  the  discretion  of  the  court  to  further 
punishment  That  seems  exceedingly  tiarsb, 
but  If  the  Legislature  Intended  to  be  that 
harsh  and  did  not  exceed  constitutional  lim- 
itations in  that  regard,  the  court  has  no 
right  to  Invade  its  domain  by  Judicially,) 
so  to  speak,  amending  the  law. 

We  fully  appreciate  as  indicated  that  a 
decision  should  not,  without  some  good  war- 
rant therefor,  be  broadened  out  beyond  Its 
necessary  scope.  When  the  question  at  Is- 
sue Is  Important  and  is  closely  connected 
with  somewhat  collateral  matters,  which 
might  by  themselves  constitute  an  inde- 
pendent matter  for  decision,  and  a  conclu- 
sion In  respect  thereto  would  throw  much, 
though,  not  necessary  light,  upon  the  riglit 
of  tbe  particular  controversy,  and  either  by 
Its  aid  a  Just  conclusion  would  be  attain- 
able, when  otherwise  tbe  result  might  be 
different,  or  the  same  result  might  be  reached 
without  such  solution,  though  not  so  satis- 
factorily in  prsesenti,  or  with  so  much  cer- 
tainty of  such  result  being  permanent  by 
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the  rule  of  stare  decisis,  as  through  the  aid 
of  sucb  solution,  the  broader  view  Is  not 
only  permissible  but  Is  often  advisable,  ex- 
cept In  case  of  known  Independent  pending 
or  Impending  litigation  liable  to  be  affect- 
ed incidentally  thereby.  However,  when  the 
right  of  the  controversy  in  hand  can  not  In 
any  way  be  vindicated  without  judicial  treat- 
ment covering  a  broad  field,  including  some 
question  or  questions  liable  to  be  vital  to 
other  pending  or  prospective  litigation,  justicft 
should  not  be  denied  In  the  former,  nor  even 
be  Jeopardized,  either  because  not  attainable 
at  all,  or  clearly  and  decisively  attainable, 
without  considering  and  deciding  such  other 
question  or  questions.  That  does  not  lead 
to  any  unnecessary  prejudicial  anticipation 
of  matters  which  may  or  probably  will  come 
up  later.  It  merely  Involves  an  unavoidable 
solution,  for  the  purposes  of  one  case,  ot 
questions  upon  which  another  may  or  prob- 
ably will  turn. 

Fully  convinced  of  the  soundness  of  the 
views  stated,  and  fully  appreciating  that  the 
broad  scope  we  shall  give  to  the  matter  in 
hand,  may  involve  an  expression  of  opinion 
upon  matters  vital  to  controversies  yet  prob- 
able to  come  before  us,  but  fully  believing 
that  it  is  unavoidable  under  the  circum- 
stances, we  proceed,  convinced  that  what  has 
been  said  sufficiently  shows,  that  so  far  as 
-eur  conclusion  may  incidentally  indicate  a 
leaning  as  to  such  other  controversies,  the 
happening  will  be  clearly  seen  to  be  what  it 
In  fact  is,  an  occurrence  ex  necessitate  rei. 

Eliminating  from  the  law  those  portions 
not  necessary  to  its  meaning,  as  to  the  sut>- 
ject  here,  and  indicating  by  a  parenthesis 
ttbe  amendment  of  1899,  the  entire  legisla- 
tive scheme  appears  thus: 

Sec.      1211.    "Every     railroad     company 

•  •  •  shall  on  or  before  the  10th  day  of 
February  in  each  year  make  return  to  the 
State  Treasurer"  in  the  manner  required  by 
him  "a  true  statement  of  the  gross  earnings 
of  its  road  "for  the  preceding  calendar  year 

•  •  •  verified  by  the  oath  of  its  secretary 
and  treasurer." 

•  Sec.  1212.  "Each  such  company  shall,  on 
returning  such  statement,  'apply  for  the  li- 
cense to  operate  the  railroad  mentioned  in 
such  statement  •  •  •  and  pay  the  li- 
cense fee  therefor,  provided  In  the  next  sefr 
tion,  and  thereupon  (if  such  statement  be  ap- 
proved   by     the     Railroad     Commissioner), 

•  •  •  receive  from  the  State  Treasurer" 
such  "license  for  a  year  commencing  the  Ist 
day  of  January  preceding,  •  •  •  unless 
sooner  revoked." 

Section  1213  specifies  the  fee  as  to  each 
road,  according  to  a  stated  classification,  "one- 
half  of  the  license  fee"  to  "be  paid  at  the 
time  the  license  Issues,  and  one-half  on  or 
before  the  10th  day  of  August  in  each  year." 

Sec.  1214.  "If  any  such  company  shall 
neglect  to  obtain  such  license,  or  pay  the  fee 
therefor  or  any  part  thereof  it  "shall  ab- 
•olutely  forfeit  to  the  state  the  sum  of  ten 


thousand  dollars  •  •  •  and  such  neglecc 
shall  be  a  cause  of  forfeiture  of  all  rights" 
granted  under  the  laws  of  this  state.  The 
Attorney  General  "shall  collect  by  action  the 
pecuniary  forfeiture,  and  proceed  to  have 
forfeiture,"  otherwise,  "dniy  declared.  Any 
such  company  •  •  •  before  the  final 
judgment  of  forfeiture  •  •  •  may  be  per- 
mitted to  make  the  return  and  pay  the  license 
fee  herein  provided  for  upon  special  applica- 
tion to  the  court  •  •  •  upon  such  terms 
as  the  court  shall  direct." 

These  actions,  as  counsel  for  appellants 
contend,  are  governed  by  section  1214,  bat 
as  before  Indicated,  the  meaning  thereof 
must  be  determined  by  looking  at  all  parts 
of  the  plan  of  which  that  forms  one  feature. 

The  idea  is  advanced  that  the  words  "ol>- 
taln  a  license  or  pay  the  license  fee  therefor, 
or  any  part  thereof  refer  to  Invoking  fa- 
vorable action  by  the  administrative  officers 
of  the  state  having  to  do  with  the  matter: 
the  Railroad  Commissioner,  as  to  passing  up- 
on the  report,  and  the  Treasurer,  as  to 
receiving  the  license  fee  and  Issuing  the 
proper  license,  and  that  the  result  Is  con- 
clusive in  favor  of  the  licensee,  as  to  the 
penal  clauses.  Counsel  reach  that  conclu- 
sion by  assuming  that  the  law  which  first 
Included  the  license 'feature  (chapter  174,  p. 
153,  Laws  of  18C0),  provided  for  a  return, 
as  now,  payment  of  the  required  percent- 
age on  "gross  earnings  *  *  *  to  be  as- 
certained by  such  return,"  and  the  issuance 
of  a  certificate  acknowledging  such  payment 
that  to  be  "evidence  of  the  facts  therein 
contained," — made  the  return  conclusive  of 
the  amount  payable,  and  the  license  con- 
clusive as  to  the  fact  of  payment ;  and  that 
such  features  though  discontinued  by  the 
revision  of  1878,  were  In  effect  restored  by 
the  change  in  1899,  requiring,  as  a  condition 
precedent  to  the  Issuance  of  the  license,  ap- 
proval of  the  report  by  the  Railroad  Com- 
missioner. The  assumption  does  not  seem 
warranted. 

The  dominant  feature  of  the  law  of  18G0 
Is  contained  In  section  1:  the  idea  that 
every  railroad  shall  be  required  to  pay  to 
the  state;,  as  a  condition  of  conducting  its 
business,  a  stated  proportion  of  Its  gross 
earnings.  The  rest  of  the  act  consists  of 
mere  administrative  features.  Such  domi- 
nant feature  was  a  substantial  continua- 
tion of  the  controlling  feature  In  the  initial 
law  on  the  subject  (chapter  74.  p.  92,  Laws 
of  1854)  Incorporated  Into,  chapter  18,  { 
183,  Rev.  St  1858,  It  has  been  continued 
down  to  the  present  time,  and  is  now  con- 
tained in  sections  1212  and  1213,  Rev.  St 
1898.  It  still  requires,  without  qualification, 
payment  of  a  license  fee  each  year  for  the 
privilege  "to  operate  the  railroad"  for  such 
year  except  as  displaced  by  chapter  316,  p. 
716,  Laws  1874. 

The  license  was  not  by  the  act  of  1860. 
made  conclusive  evidence  of  payment  of 
the  full  amount  required  by  law,  nor,  ex- 
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pressly,  evidence  at  all  of  compliance  tbere- 
wltb,  bat  "eTidence  of  tbe  facta  tbereln  con- 
tained," referring  obviouBly  to  the  facts  re- 
'qulred  to  be  contained  therein :  viz.,  making 
tbe  retnm  of  gross  earnings,  application  for 
a  license  thereon,  and  payment  of  tbe  re- 
quired percentage  of  sucb  earnings,  "as 
ascertained  by  such  return."  It  would  be 
a  highly  unreasonable  construction  of  sucb 
proTiaions  to  bold  that  the  Legislature  In- 
tended thereby  that  the  state  should  take 
the  return  as  absolutely  correct,  leaving  no 
remedy  for  failure  of  the  railroad  company 
through  mistake  or  fraud,  to  pay  the  proper 
amount  It  must  have  been  contemplated 
that  the  payment,  precedent  to  tbe  issuance 
of  the  license,  should  be  based  on  the  state- 
ment of  gross  earnings  made  by  the  payee, 
and  that  the  license  should  be  evidence  there- 
of; but  not  more  than  prima  facie  evidence, 
of  payment  of  the  amount  required  by  law. 

True,  In  the  revision  of  1878  the  former 
feature,  expressly  making  the  certificate  of 
payment  evidence,  and  the  express  require- 
ment for  payment  to  be  made  upon  gross 
earnings  "as  ascertained  by  such  return" 
were  omitted.  But  we  do  not  find  any  evi- 
dence In  the  revisers'  notes  or  In  their  work 
as  approved  by  the  Legislature,  Indicating 
a  purpose  to  change  tbe  existing  law.  It 
was  not  necessary  to  declare  that  the  license 
should  be  "evidence  of  the  facts  therein 
contained,"  to  make  It  so.  It  would  be  such 
without  any  such  declaration,  but  not  con- 
clusive evidence  in  any  even!;  unless  made 
so  expressly. 

By  the  re-enactment  of  section  2  of  the 
law  of  1860  in  section  1212  of  tbe  Revision 
of  1878,  a  railroad,  on  returning  Its  state- 
ment, was  required,  as  before,  to  apply 
thereon  for  a  license  and  make  the  payment 
required  by  law,  payment  manifestly  on 
gross  earnings  according  to  such  statement 
No  Investigation  by  the  treasurer  was  re- 
quired to  be  made  nor  contemplated  prece- 
dent to  such  payment  The  making  of  the 
return,  payment  of  the  required  percent- 
age of  gross  earnings  as  Indicated  therein, 
and  issuance  of  tbe  license  are  plainly  treat- 
ed as  If  they  were  intended  to  follow  each 
other  without  Interruption  and  as  a  mat- 
ter of  course.  That  feature  did  not  pre- 
clude the  treasurer  from  refusing  to  Issue 
the  license  upon  the  return  made,  and  there- 
by challenging  its  correctness,  as  was  done 
In  State  v.  McFetrldge,  56  Wis.  256,  14  N. 
W.  185;  State  ex  rel.  Abbot  v.  McFetrldge, 
State  Treasurer,  64  Wis.  130,  24  N.  W.  140 ; 
and  State,  etc.,  v.  Harsbaw,  76  Wis.  230,  45 
N.  W.  SOS.  Tbe  same  was  probably  true  un- 
der the  law  of  1860,  notwithstanding  the  pro- 
vision requiring  payment  of  the  license  fee 
upon  gross  earnings  as  "ascertained  from  such 
return."  From  the  first  the  legislative  idea 
was  to  create  an  obligation  to  the  state  of 
each  railroad  company,  In  exchange  for  the 
privilege  of  operating  Its  road,  to  pay  the 


former  a  dpecified  proportion  of  the  latter's 
gross  earnings,  and  to  Impose  upon  each  such 
company  the  duty  to  make  a  correct  show- 
ing of  the  whole,  so  as  to  enable  tbe  state, 
through  its  proper  officers,  to  accurately  de- 
termine its  proportion.  That  duty  was  not 
performed  under  the  act  of  18C0,  nor  the 
subsequent  law  on  the  subject,  except  by 
performance  in  fact  as  well  as  In  form. 
Hence;  in  case  of  the  latter,  merely,  the 
officer  upon  whom  the  duty  was  Imposed  to 
issue  the  license,  upon  refusal,  was  not  put 
In  default  so  as  to  be  open  to  coercion  suc- 
cessfully by  mandamus. 

The  feature  of  the  law  added  In  1899, 
making  approval  of  the  railroad  companies' 
return  as  well  as  payment  of  the  license  fee, 
a  condition  precedent  to  the  Issuance  of 
the  license,  is  new.  It  plainly  contemplated 
payment  to  the  state  of  the  specified  pro- 
portion of  gross  earnings  as  ascertained  by 
such  return,  the  same  as  before,  but  a  with-  • 
holding  of  the  license,  till  approval  of  such 
return  should  be  secured,  unless  that  should 
occur  before  making  the  application.  Tbe 
scope  of  the  Commissioner's  duties  In  tbe 
matter,  has  an  Important  bearing  on  the 
right  of  these  controversies.  If  the  law 
clothed  him  with  quasi-Judicial  duties  In 
respect  to  the  subject.  Intending  his  approv- 
al to  be  In  the  nature  of  a  Judicial  determina- 
tion, as  counsel  for  appellants  contend,  then, 
of  course,  until  such  determination  in  any 
case  shall  be  avoided  for  jurisdictional  er- 
ror. It  will  form  a  bar  to  any  prosecution 
under  the  penal  provisions  of  the  statute. 
State  ex  rel.  Cook  v.  looser,  122  Wis.  634, 
560,  561,  100  N.  W.  964 

Applying  the  change  wrought  In  1899  to 
the  subject  with  which  It  deals,  ambiguity 
In  the  language  is  apparent  at  once.  "If 
such  statement  be  approved  by  the  Com- 
missioner." Those  words  are  very  com- 
prehensive In  their  literal  sense.  That  goes 
so  far  as  to  suggest  Intention  for  tbe  Com- 
missioner to  act  as  a  Judicial  arbitrator 
between  the  state  and  the  applicant  for  a 
license,  respecting  whether  the  amount  of 
gross  earnings  and  the  trackage  reported 
by  the  latter:  the  two  things  necessary  to 
determine  the  proper  amount  of  such  ap- 
plicant's contribution,  are  correct.  In  many 
cases  requiring  a  long,  laborious  and  search- 
ing Investigation  of  the  books  of  the  railroad 
company.  That  indicates,  the  words  were 
used  in  a  somewhat  narrower  sense  than 
the  full  scope  thereof,  since,  as  seems  plain, 
the  duty  of  approval  was  not  supposed  to 
require  any  considerable  time  In  perform- 
ance. Notwithstanding  the  change,  the  pay- 
ment of  one-half  the  license  fee  at  the  time 
of  Issuing  the  license  remained  as  before. 

The  amendment  as  will  be  seen,  treats 
the  return,  the  application  for  the  license 
and  the  payment  therefor  as  parts  of  one 
transaction.  Evidently  It  was  Intended,  the 
applicant  should  obtain  the  requisite  approv 
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al  <tf  Its  return  In  advance  of  presenting 
it  to  the  Treasurer.  That  is  manifest  from 
the  fact  that  notwithstanding  the  added  fea- 
ture, the  time  for  making  the  return  and 
applying  for  the  license  were  not  changed, 
and  the  applicant  was  still  required  to  pay 
one-half  of  the  license  fee  at  the  time  of 
issuing  of  the  license. 

"And  thereupon,"  says  the  amendment, 
"If  such  statement  shall  be  approved"  a 
license  shall  issue.  "And  thereupon"  refers 
to  the  making  of  the  return  and  the  pay- 
ment It  signifies  immediately:  at  once. 
"If  such  statement  he  approved,"  In  view  of 
the  context,  signifies  a  condition  in  pree- 
sentl,  harmonizing  with  "thereupon"  as  re- 
gards the  making  of  the  retnrn,  applica- 
tion for  the  license  and  payment  of  the 
license  fe&  The  subjanctlve  form  was 
used  with  the  mere  conditional  instead  of 
the  Indicative  form.  The  idea  Intended  Is 
this:  upon  payment  of  the  license  fee  re- 
quired by  law  according  to  a  statement  ap- 
proved by  the  Railroad  Commissioner,  the 
license  shall  issne.  Had  the  language  of  the 
amendment  been.  If  such  statement  is  ap- 
proved, or  if  such  statement  shall  be  ap- 
proved, suggesting  a  condition,  or  if  such 
statement  shall  have  been  approved,  sug- 
gesting a  previous  act  of  approving,  the  real 
legislative  Intention  would  appear  more 
clearly.  Hence,  while  the  approval  may  be  a 
subsequent  occurrence,  and  the  issuance  of 
the  license  he  delayed  therefor,  the  legis- 
lative idea  evidently  was  that  the  Commis- 
sioner should  have  su£Bcient  opportunity  to 
perform  his  duty  in  that  regard  prior  to  the 
time  for  payment. 

An  investigation  of  a  year's  business  of  all 
the  railroad  companies  operating  In  this 
state,  would  take  the  time  of  the  Railroad 
Commissioner  with  a  corps  of  expert  as- 
sistants for  months.  There  can  be  no  rea- 
sonable doubt  about  that  Such  an  investi- 
gation would  be  necessary.  In  any  case,  In 
order  to  determine  the  truth  of  the  report 
presented  by  a  company.  Independently  of 
mere  general  information  afforded  by  the 
company  Itself.  The  time  which  the  Com- 
missioner could  devote  thereto  before  the 
date  for  paying  the  license  fees  would  be 
too  short,  altogether,  even  for  Investigat- 
ing the  business  of  one  road.  The  year  to 
be  covered  by  the  report  closes  December 
1st  In  42  days  thereafter,  the  report  is  re- 
quired to  be  in  the  hands  of  the  State 
Treasurer,  with  the  Commissioner's  approv- 
al thereon. 

There  is  no  more  familiar  rule  for  the 
construction  of  statutes  than  that  a  meaning 
shonid  not  be  attributed  to  one  which  will 
render  It  absurd.  If  another  which  Is  reason- 
able can  be  discovered,  expressed  within  the 
scope  of  the  language  used.  "Courts  may 
Ignore  the  literal  sense  of  words  even 
where  there  Is  no  uncertainty  of  expression. 
In  order  to  clear  up  obscurities  and  avoid 
absurd  consequences,  and  carry  out  the  idea 


of  the  lawmakers,  If  sacb  Idea  •  •  • 
can  be  reasonably  said  to  be  covered  by  the 
language  used."  State  ex  reL  Helden  v. 
Ryan,  99  Wis.  123,  74  N.  W.  644;  Rnplper 
V.  Calloway,  105  Wis.  4,  8,  80  N.  W.  916. 

The  duty.  Impliedly  imposed  on  the  Bail- 
road  Commissioner,  most  be  one  possible 
for  him  to  perform  in  order  to  rend^  the 
law  a  sensible  enactment  By  taming  to 
the  statutory  requirements,  as  to  Informa- 
tion to  be  furnished  the  Commissioner's  of- 
fice by  railroad  companies,  the  nature  of 
that  duty  seems  apparent  By  section  1843, 
Rev.  St  1898,  every  railroad  company  is 
required,  each  year,  to  make  a  report  to  Its 
stockholders  of  all  its  operations  for  the 
year  ending  the  preceding  31st  day  of  Jan- 
uary, and  to  send  a  certified  copy  thereof 
to  the  Railroad  Commissioner,  on  or  before 
the  1st  day  of  February.  It  will  be  noted 
that  ex  Industria  the  Legislature  required 
sucb  report  to  be  In  the  hands  of  the  Rail- 
road Commissioner  In  time  for  use  In  rerl- 
fylng  the  statements  of  the  railroad  com- 
panies under  section  1211.  Such  report  is 
required  to  contain  much  Information  of 
value  to  the  Commissioner  In  performing 
his  duties  under  section  1212. 

Further,  by  section  1795  of  the  Revised  Stat- 
utes, every  railroad  company  Is  required 
to  make  such  reports  to  the  Railroad  Com- 
missioner under  oath  as  he  shall  require, 
and  particularly  to  make  such  reiwrts  as  may 
be  necessary  to  enable  him  to  make  retnrn 
to  the  State  Treasurer  on  or  before  the  10th 
day  of  February  In  each  year,  as  to  certain 
specified  matters.  Thos,  again.  It  will  be 
noticed,  that  the  Information  required  to 
be  furnished  to  the  Commissioner's  ofllce, 
must  be  there  before  the  time  for  him  to 
perform  bis  duty  of  approval  of  the  state- 
ments. So,  quite  plainly,  the  Legislature 
must  have  contemplated  the  existence  in  such 
office  of  the  information  requisite  for  the 
Commissioner's  use  In  verifying  the  correct- 
ness of  the  statements  and  performance  of 
mere  ministerial  duties  in  respect  to  the 
matter.  The  Idea  is  that,  prior  to  Febru- 
ary lOtb  In  each  year,  the  Commissioner 
shall  receive  the  statements  purposed  to  be 
returned  to  the  State  Treasurer,  and  to 
reasonably  verify  them  so  far  as  shown 
to  be  correct  by  the  files  of  his  office.  So 
the  law,  at  the  time  of  the  occurrences  under 
consideration,  did  not  require  xwrformance 
by  either  the  State  Treasurer  or  the  Com- 
missioner of  any  duty  in  respect  to  the  state- 
ment of  any  railroad  company,  precedent 
to  the  Issuance  of  the  license  to  It  under 
section  1212,  except  one  of  purely  minis- 
terial nature. 

What  has  been  said  gives  due  consider- 
ation. It  Is  thought,  to  all  matters  of  Im- 
portance relied  upon  by  appellants  as  show- 
ing the  purpose  of  the  Legislature  up  to 
1878,  and  again  commencing  with  the  act 
of  1899,  of  making  the  license  a  full  pro- 
tection to  the  holder  as  to  penalties  for 
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non-compliance  with  the  law  In  respect  to 
payment  of  the  required  proportion  of  grosa 
earnings.  We  will  now  briefly  refer  to 
those  featorefl  of  the  law  necessary  to  be 
dealt  wltb  favorably  to  respondent  in  order 
to  support  the  judgment  We  shall  forego 
treating  the  matter  historically  to  the  full 
extent  We  will  content  ourselves  by  brief- 
ly stating  the  condition  of  things  which 
confronted  the  revisers  In  1878,  and  the  way 
they  met  It  That  will  place  before  us 
sharply  the  origin  of  some  of  the  diflBcuItles 
to  be  solved  nnder  the  law  as  we  now  find  it 
The  law  at  the  time  of  the  occurrences  under 
consideration  was  the  same,  in  all  essential 
particulars,  as  it  was  left  by  such  revi- 
sion, the  act  of  1899  not  worlcing  any  mate- 
rial change,  as  we  have  Indicated. 

The  sitiiation  for  the  revisers  to  work 
Into  a  harmonlotiB  system  was  created  by 
the  following: 

(1)  Chapter  74,  p.  92,  Laws  of  1854,  con- 
tained three  features:  (a)  An  obligation  of 
every  railroad  company  to  file  with  the  State 
Treasurer  by  January  10th  of  every  year  a 
vert  fled  statement  of  its  gross  earnings  In 
this  state  for  the  previous  calendar  year; 
(b)  an  obligation  of  each  snch  company  by 
such  time  to  pay  Into  the  state  treasury,  as 
a  tax,  one  per  centum  of  such  earnings,  that 
to  be  in  full  of  all  tax  liabilities  on  account 
of  Its  property;  (c)  liability  to  "forfeit  to 
the  Treasurer  of  the  state  for  the  use  of  the 
state,  the  snm  of  $10,000  for  each  case  of 
neglect,  to  be  recovered  in  the  name  of  the 
State  Treasurer  by  the  action  of  debt."  That 
law  was  incorporated  into  the  Revised  Stat- 
utes of  1858  at  sections  182,  183,  and  184,  c. 
18,  the  penal  clause  being  so  phrased  u$  to 
apply  only  to  violations  of  the  provisions  of 
that  chapter. 

(2)  Chapter  140,  p.  143,  Laws  of  1859, 
changed  the  date  in  Uie  first  feature  to  Feb- 
ruary lOth,  and  that  in  the  second  to  April 
Ist. 

(3)  Chapter  174,  p.  163,  Laws  of  1860,  re- 
vised the  second  feature:  the  one  contained 
In  section  183  aforesaid,  without  changing 
it  as  to  the  amount  of  the  exaction,  making 
the  date  of  payment  February  lOtb,  adding 
tbe  license  feature  and  the  idea  of  payment 
npon  gross  earnings  as  ascertained  by  tbe 
statement  substituting  for  tbe  express  Idea, 
formerly,  of  payment  of  a  part  of  the  earn- 
ings as  a  tax,  the  idea  of  payment  thereof  as 
compensation  for  the  "privilege  of  operating 
tbe  road":  such  matters  being  Incorporated 
into  two  sections ;  and  adding  in  a  separate 
•ertlon  the  features  as  to  failure  to  comply 
with  the  provisions  of  that  act,  the  duty  of 
the  Attorney  General  to  prosecute  therefor, 
ukd  the  right  of  the  court  In  the  action,  in 
its  discretion,  to  grant  relief  from  the  de- 
fault in  terms.  It  should  be  noted  that  by 
mistake,  it  seems,  tbe  Legislature  failed  to 
expressly  repeal  section  183,  which  was  fully 
revised  as  stated,  though  it  was  manifestly 
Kpealed  by  implication.    There  was  a  repeal 


expressed  of  section  133,  c.  18,  of  the  Stat- 
utes, which  was  doubtless  intended  for  sec- 
tion 183.  It  should  be  farther  noted  that 
the  amendatory  act  of  1800  did  not  contain 
any  provision  as  to  a  return.  That  was  left 
to  be  governed  by  the  existing  law. 

(4)  Chapter  22,  p.  17,  Laws  of  1862,  changed 
the  proportion  of  gross  earnings  from  1  per 
cent  to  8  per  cent,  and  permitted  one-half 
to  be  paid  upon  the  issuance  of  tbe  license 
and  one-half  August  20th  thereafter,  failure 
to  pay  the  second  half  to  work  a  forfeiture 
of  the  licoise  and  Incur  the  punishment 
provided  In  the  act  of  1860. 

(5)  Chapter  315,  p.  716,  Laws  of  1874,  and 
chapters  97,  113,  pp.  169,  265,  Laws  of  1876, 
changed  the  license  fee  and  classified  the 
roads. 

Thus  it  will  be  seen,  the  penal  provision, 
particularly  Involved  here,  originated  in  1864^ 
but  after  1860,  until  the  new  revision,  it  did 
not  apply  to  any  default  except  failure  to 
make  the  report,  while  punishment  by  for- 
feiture of  rights  and  franchises  applied  to 
failure  to  make  the  requisite  payment  and  to 
obtain  tbe  license. 

The  revisers  proceeded  thus:  Tbe  first 
feature  of  the  law  of  1854,  as  incorporated 
in  section  182  of  tbe  Revision  of  1858,  as 
modified  by  the  law  of  1869,  without  change 
was  made  section  1211. 

The  second  feature  of  the  original  law, 
as  Incorporated  into  section  183  of  tbe 
Revision  of  1858  and  changed  by  tbe  law  of 
I860,— «liminatltog  the  express  requirement 
for  computing  tbe  percentage  of  gross  earn- 
ings on  the  whole  thereof  as  "ascertained 
from  such  return,"  adding  the  Idea  of  termin- 
ation of  the  license  by  revocation,  found  only 
In  tbe  act  of  1862,  In  connection  with  failure 
to  pay  the  second  half  of  the  license  fee: 
eliminating  the  feature  as  to  the  proportion 
of  gross  earnings  to  be  paid,  and  referring  to 
the  next  section  for  that  subject,  and  adding 
the  Idea  that  the  license  should  be  revocable 
for  cause, — was  made  section  1212. 

Tbe  feature  last  said  to  have  been  elimin- 
ated with  the  change  as  to  the  proportion  of 
earnings  to  be  paid  and  classification  of 
roads  made  by  acts  of  1874  and  1876,  and 
tbe  feature  of  the  law  of  1862  as  to  the  pay- 
ment of  the  license  fee  in  two  installments, 
was  made  section  1213. 

Tbe  third  feature  of  the  act  of  1864,  as 
incorporated  into  section  184  of  the  Revision 
of  1858:  the  one  particularly  involved  here, 
and  not  applicable,  as  we  have  seen,  other 
than  to  failure  to  make  the  return  of  gross 
earnings,  after  the  law  of  1860,  and  tbe  penal 
feature  of  the  later  law,  which,  as  we  have 
seen,  was  therein  made  applicable  to  failure 
to  pay  the  required  percentage  or  procure 
tbe  license,  were  combined  as  section  1214, 
and  made  applicable  to  any  default  as  to  any 
of  the  requirements  under  the  preceding  sec- 
tions, the  word  "absolutely"  being  interpolat- 
ed before  the  word  "forfeit"  as  regards  the 
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$10,000  feature,  so  that  whereas  before  the 
wording  of  the  }aw  was  "shall  forfeit,"  etc..  It 
was  made  to  read  "shall  absolutely  forfeit," 
etc. 

Thus  we  have  this  situation,  in  express 
language,  as  to  every  railroad  company: 
first,  a  requirement  to  make  an  annual  re- 
port of  gross  earnings;  second,  a  require- 
ment to  obtain  an  annual  privilege  to  operate 
the  road,  the  same  to  be  evidences  by  a 
license  issued  by  the  State  Treasurer ;  third, 
an  obligation  to  pay  to  the  state  for  such 
privilege  a  specified  proportion  of  gross  earn- 
ings, one-half  at  the  time  of  the  issuance 
-of  the  license  and  one-half  August  10th  there- 
after; fourth,  absolute  liability  for  the  pay- 
ment of  $10,000  for  auy  default  in  respect 
to  any  of  such  matters  and  a  conditional 
forfeiture  of  franchises.  No  mention  is  made 
in  the  law  of  the  subject  of  taxation  as  such. 
That  is  an  exceedingly  important  feature  of 
this  case.  A  penal  statute  in  aid  of  the 
taxing  power  only  or  as  a  police  regulation 
might  not  be  open  to  the  liberal  construction 
of  one  in  aid  of  the  enforcement  of  taxes 
having  the  element  of  contract  obligation. 

It  is  not  Important  here  that  the  exactions 
are  taxes  in  the  broad  sense  of  the  term, 
which  Includes  all  burdens  imposed,  result- 
ing, in  the  discharge,  in  contributions  to  the 
public  ftmds  for  the  public  use.  The  term 
"tax"  has  come  to  be  applied  to  all  sorts 
of  exactions  which  swell  the  public  funds, 
stopping  short  only  of  fines  imposed  as 
punishment  for  criminal  occurrences.  Laws 
requiring  payment  to  the  state  of  compen- 
sation for  the  enjoyment  of  a  privilege,  such 
as  that  of  a  foreign  corporation  to  do  business 
within  the  state,  or  requiring  contribution 
to  the  public  treasury  as  mere  police  regula- 
tion, such  as  license  fees  of  hawkers  or 
peddlers  and  saloon  license  fees,  are  common- 
ly called  taxes.  In  a  broad  sense  most  of 
them  are  referable  to  the  taxing  power 
though  probably  no  one  would  regard  them 
as  taxes  in  a  constitutional  sense:  that  is 
as  taxes  on  property  falling  under  section 
1,  art  a 

The  payment  by  a  railroad  of  a  per- 
-centage  of  Its  gross  earnings  as  compensa- 
tion for  the  privilege  of  operating  its  road, 
or  exemption  of  its  property  from  the  bur- 
dens of  ordinary  taxation  is  generally  spok- 
en of  as  a  tax,  and  properly  so  In  the  broad 
general  sense,  since  the  sum  paid  goes  into 
the  public  funds  to  meet  public  expenses, 
and  the  method  by  which  it  Is  secured  is  an 
indirect  way  of  reaching  the  railroad  prop- 
erty for  the  purpose  of  obtaining  public 
revenue  therefrom.  However,  such  method 
involves  the  contractual  element,  while  taxa- 
tion In  the  ordinary  sense:  taxation  on 
property,  which  Is  regulated  by  section  1, 
art.  8,  of  the  Constitution,  does  not  involve 
such  element  at  all.  Such  taxes  do  not  con- 
stitute debts  In  the  ordinary  sense.  Ordl- 
.nary  remedies  for  the  collection  of  debts 


have  no  application  to  th«n  unless  the  stat- 
ute so  provides.  The  text  writers  uniform- 
ly say  upon  authority  that  an  ordinary  tax 
on  property  does  not  involve  a  contract, 
express  or  implied.  Cooley  on  Taxation 
(3d  ESd.)  17.  When  we  keep  In  mind  the 
distinction  between  a  privilege  tax  involv- 
ing the  element  of  contract,  and  a  direct 
tax  on  property,  which  does  not  Involve 
such  element,  we  can  easily  see  that  though 
the  former  are  commonly  and  properly  de- 
nominated taxes  they  are  not  referable  to 
the  taxing  power  in  the  constitutional  sense. 
This  we  shall  see  more  fully  later. 

The  act  of  1854,  as  we  have  shown,  in 
terms  required  the  payment  by  each  rail- 
road company  of  a  percentage  upon  its  gross 
earnings,  the  same  to  "take  the  place  and 
be  in  full  of  all  taxes  upon  Its  property." 
When  it  was  challenged  first  In  Milwaukee 
&  Miss.  Ry.  Oo.  V.  Board  of  Sup'rs  of  the 
County  of  Waukesha,  decided  in  1855  and 
not  officially  reported  In  due  course,  9  Wis. 
431,  Its  validity  turned  principally  on 
whether  It  was  an  exercise  of  the  taxing 
power  In  the  strict  sense  of  the  term: 
such  power  as  expressly  recognized  and 
limited  in  the  Constitntion.  All  members 
of  the  court  participating  in  the  decision 
seem  to  have  agreed  In  the  negative,  and 
such  was  the  view  of  Justice  Hubbell  who 
decided  the  case  at  the  circuit 

True,  we  have  only  a  fragmentary  his- 
tory of  that  case  preserved  in  the  books, 
but  it  is  about  as  definite  In  connection  with 
the  emphatic  approval  thereof  In  Wiscon- 
sin Cent  Ry.  Co.  v.  Taylor  Oo.  et  al.,  52 
Wis.  37,  8  N.  W.  833,  as  an  authoritative 
statement  of  the  law,  as  if  a  formal  opinion 
had  been  filed  showing  not  only  the  final 
result,  but  the  process  of  reasoning  by  which 
it  was  reached.  We  will  give  that  history. 
In  brief,  with  the  various  allusions  to  the 
matter  by  those  who  bad  early  to  do  there- 
with, demonstrating.  It  is  thought,  that 
the  decision  was  not  grounded  on  the  idea 
that  the  law  of  1854  provided  for  a  tax  on 
property  In  the  ordinary  sense,  but  was  bas- 
ed on  the  principle  of  privilege  taxes. 

Judge  Hubbell's  view  Is  most  clearly 
shown  by  this  quotation  from  his  opinion: 

"I  see  no  reason  why  •  •  •  the  law 
in  question,  which  operates  as  a  partial 
exemption  from  general  taxation,  may  not 
be  valid.  Regarding  the  annual  payment  to 
the  state  as  a  tax,  as  the  defendants  claim, 
why  might  not  the  Legislature  grant  ex- 
emption In  all  other  respects?  The  law, 
certainly.  Is  not  void,  because  it  is  not 
worse,  and  does  not  confer  greater  privileges 
•  •  •  to-wit,  total  exemption.  But  I 
regard  the  payment  to  the  state,  not  as  a 
tax,  but  as  a  bonus  or  compensation  for  the 
exemption  granted.  •  •  •  Had  the  Legis- 
lature exempted  their  property  from  ordi- 
nary taxation,  in  consideration  of  their  do- 
ing some  service  to  the  state— such  as  carry- 
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Ing  troop«  or  public  stores  free  of  charge, 
-^lo  one  \?ouId  call  the  service  a  tax,  or 
tpjestlon  the  validity  of  the  exemption.  It 
would  b«  a  privilege  granted  for  a  service 
rendered." 

Here  at  the  very  outset  is  the  idea  of  rev- 
enue with  incidental  contract  relations  as  dis- 
tinguished from  revenue  derived  from  ordi- 
nary taxation.  The  meaning  Is  nnmistak- 
able,  vl».:  revenue  not  from  taxes  on  prop- 
erty In  a  constitutional  sense,  but  in  ex- 
change for  a  privilege  granted. 

That  idea  which,  it  seems,  formed  the 
basis  for  the  first  judicial  declaration  was 
never  departed  from.  When  the  matter 
was  presented  to  this  court  upon  review, 
the  members  thereof  consisted  of  Chief 
Justice  Whlton  and  Justices  Smith  and 
Cole.  The  first  and  last  were  members  of 
the  convention  that  framed  the  state  Con- 
gtltntion  and  must  be  presumed  to  have  been 
well  equipped,  especially  the  Chief  Justice, 
who  took  a  leading  part  in  such  convention, 
to  meet  successfully  the  responsibility  of 
reactilng  a  correct  conclusion  as  to  the 
nature  of  that  part  subsequentiy  so  Judicial- 
ly considered.  No  expression'  made  by  the 
Chief  Justice  in  the  case  has  been  preserved, 
bnt  It  must  be  taken  as  a  verity  that  ha 
fully  concurred  In  the  decision  as  framed  by 
Justice  Smith,  which,  though  mislaid  for  a 
time,  was  recovered  and  since  1860,  at 
least,  has  been  part  of  the  official  reports. 
We  have  the  same  presumption  as  to  Justice 
Cole  reinforced  by  his  expressions  in  sub- 
sequent cases.  In  Knowlton  v.  Supervisors 
vt  Bock  County,  9  Wis.  410,  in  his  opinion 
dissenting  from  the  practical  overruling,  as 
he  thought,  of  the  decision  in  the  former 
case,  be  said,  speaking  thereof: 

"This  court,  after  as  full  an  examina- 
tion and  as  careful  consideration  as  has  been 
given  to  any  case  which  I  have  participated 
In  deciding,  sustained  the  law;  the  valldltj' 
of  which  has  been  called  in  question. 
Though  no  opinion  has  been  prepared,  yet 
the  points  decided  were  writien  oat  by  one 
of  the  members  of  the  court,  and,  as  be 
informs  me,  placed  on  file  with  the  papers 
In  the  case."  (Note  the  declaration  that 
the  points  unanimously  agreed  upon  were 
those  stated  In  the  written  memorandum.) 
"It  appears  that  the  paper  containing  these 
points  has  been  misplaced,  or  cannot  now 
be  found.  Still,  I  supposed  the  ground  of 
that  decision  was  well  understood  through- 
out the  state.  This  court  did  not  decide, 
as  has  been  intimated,  that  the  law  of 
18.54  did  not  impose  a  tax  in  the  Just  and 
proper  sense  of  that  term,  but  was  a  pay- 
ment made  to  the  state  •  •  •  In  the 
nature  of  a  bonus  or  compensation  for  the 
exemption  granted.  •  •  •  The  Legisla- 
ture might  prescribe  that  all  the  railroad 
property  in  the  state  should  pay  one  per 
centum  of  the  gross  earnings  of  their  re- 
spective roads,  in  Hen  of  all  taxes,  as  was 


done  by  the  act  of  1854,  and  yet  this  law 
would  be  valid." 

It  will  be  seen  that  Justice  Cole  was  then 
speaking  wholly  from  memory.  His  declara- 
tion that  it  was  not  held  In  the  former 
case  that  the  law  of  1854  "did  not  impose  a 
tax  in  the  Just  and  proper  sense"  would 
be  misleading  If  not  taken  in  connection 
with  the  memorandum  decision  which  he 
testified;  was  correct  His  affirmation  in 
that  regard  makes  such  memorandum  in 
effect  his  deliberate  declaration  as  to  what 
was  In  fact  formerly  decided,  reaffirming 
It  after  a  lapse  of  some  four  years.  That  he 
did  not  have  a  clear  remembrance  of  the 
precise  nature  of  the  decision  is  evident 
from  the  fact  that  he  disagreed  in  respect  ' 
thereto  with  bis  then  associates  whose  Idea 
of  it  was  confirmed  by  the  memorandum 
when  found.  Such  associates  must  have 
been  very  firmly  convinced  of  the  correct- 
ness of  their  view  or  else  they  would  not 
have  ventured  to  disagree  with  Justice 
Oote  as  to  a  matter  resting  wholly  in 
memory  in  which  he  participated,  but  they 
did  not  However,  their  view  became  that 
of  the  court  as  to  what  was  really  the 
dominant  feature  In  the  first  case,  and  so  It 
has  stood  till  this  day,  as  will  more  fully 
appear  In  Northwestern  Hy.  Co.  v.  State 
(decided  herewith)  108  N.  W.  557.  • 

In  Justice  Cole's  opinion  he  used  the  term 
"In  Ueu  of  all  other  taxes,"  instead  of  the 
term  "in  lieu  of  taxes,"  used  hy  Judge  Hub- 
bell,  suggesting  somewhat  that  the  court  lu 
the  former  case  treated  the  exaction  as  a 
tax  in  a  constitutional  sense,  evidently 
through  failure  of  memory.  The  difficulty 
evIdenUy  grew  out  of  the  fact  that  two 
points  were  presented  and  decided  in  the 
former  case;  viz.:  (1)  Assuming  that  the 
law  contemplates  a  tax  under  section  1,  art 
8,  of  the  Constitution,  does  the  law  violate 
the  constitutional  requirement  of  uniformity? 
(2)  Does  the  law  contemplate  a  tax  referable 
to  section  1,  art  S,  of  the  Constitutiont  The 
negative  of  the  first,  proposition  would  sup- 
port the  law.  The  negative  of  both  would 
support  It  The  affirmative  of  the  first  and 
the  negative  of  the  second  would  support  it 
The  second  proposition  was  given  primary 
place  by  counsel  on  both  sides  as  the  briefs 
of  Mr.  Ryan  and  Mr.  Finch  clearly  show. 
The  brief  of  Mr.  Finch,  under  a  principal 
and  four  sub-beads,  argued  that  the  law  does 
not  impose  a  tax,  continue,  or  renew  a  tax, 
and  a  llcmse  exaction  for  a  privilege  is  "not 
a  tax  witliinthe  meaning  of  the  Constitution." 
The  several  aspects  of  the  case  were  present- 
ed by  counsel.  They  were  dlstinctiy  covered 
by  the  decision,  as  the  record  shows.  The 
first  aspect  is  the  one  that  seems  to  have 
most  lastingly  Impressed  Justice  Cole's  mind, 
as  is  Indicated  from  his  language  quoted  and 
is  also  testified  to  by  Justice  Paine,  Attorney 
General,  v.  Road  (3o.,  11  Wis.  38. 
All  uncertainty  was  fully  cleared  up  later. 
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The  proof  that  tboM  aaaoclated  with  Joatlctt 
Cole  in  Knowlton  t.  Snperrlsoni  sapposea 
and  acted  npon  tbe  tbeoir  tbat  tbe  former 
decision  went  mainly  upon  tbe  ground  that 
the  law  of  1854  did  not  contemplate  an  or- 
dinary tax  such  as  is  referred  to  in  tbe  Con- 
stitution, leaves  nothing  to  be  desired.  Chief 
Justice  Dixon  who  wrote  tbe  opinion  said 
of  the  former  decision:  "However,  from 
tbe  best  Information  we  have  been  able  to 
obtain,  we  are  relieved  from  any  embarrass- 
ment growing  out  of  the  doctrines  which  it 
was  claimed  by  counsel  were  established 
by  it;  aa  we  learn  tbat  It  was  determined  by 
tbe  court  tbat  no  question  of  the  exercise 
of  the  taxing  power  was  involved  in  it."  Jus- 
tice Paine,  who  was  tbe  other  associate  of 
Justice  Cole  in  the  Knowlton  Case,  later  in 
Attorney  General  v.  Winnebago  Lake  &  Fox 
River  Plank  Road  Co.,  11  Wis.  3S,  88,  said 
on  the  same  subject :  "According  to  the  best 
information  we  had  of  It,  the  court  held  that 
the  imposition  npon  the  railroad  was  not 
a  tax  within  the  meaning  of  the  Constitu- 
tion." Before  this  later  case  Justice  Cole's 
memory  as  to  the  first  case  seems  to  have 
been  somewhat  refreshed,  as  note  bis  lan- 
guage in  tbe  second  dissenting  opinion.  The 
case  presents  for  consideration  "the  validity 
of  those  provisions  of  our  revenue  law  re- 
quiring the  several  railroads  •  •  •  to 
pay  annually  into  tbe  state  treasury,  one  per 
centum  of  the  gross  earnings  of  their  respec- 
tive roads  which  are  declared  shall  be  in  lieu 
of  all  taxes  that  might  otherwise  have  been 
imposed  npon  that  class  or  description  of 
property.  *  •  •  If  the  Legislature  can 
exempt  railroads  from  taxation  onthegrouna 
of  public  property  or  convenience,  can  it 
not  say  they  shall  pay  one  per  centum  of  tbe 
gross  earnings  of  their  respective  roads  Into 
tbe  state  treasury  In  lieu  of  all  taxes?  I 
have  no  doubt  but  it  Is  entirely  competent 
for  tbe  Legislature  to  make  these  various 
exemptions."  Thus  he  concurred,  quite  dis- 
tinctly. In  effect,  with  all  others  whose  testi- 
mony we  have  on  tbe  subject,  tbat  tbe  orig- 
inal Judicial  idea  of  the  law  of  1854  was  that 
It  did  not  provide  for  taxation  of  property 
In  a  constitutional  sense,  but  did  provide  for 
exemption  of  property  therefrom  and  com- 
pensation to  tbe  state  for  tbe  privilege.  It 
obviously,  it  seems,  evinces  a  confusion  of 
Ideas  when  It  is  said  that  compensation  in 
lieu  of  taxation.  In  a  constitutional  sense, 
Is  itself  taxation  in  such  sense. 

We  will  now  look  particularly  at  the  writ- 
ten evidence  of  the  decision  In  Milwaukee  & 
Miss.  Ry.  Co.  y.  Board  of  Supervisors  of  the 
County  of  Waukesha,  9  Wis.  431;  tbe  mem- 
orandum under  the  hand  of  Justice  Smith, 
recovered  after  Knowlton  ▼.  Supervisors  was 
decided,  and  said  by  Justice  Cole,  as  we  have 
seen,  to  be  a  correct  statement  of  the  points 
previously  decided.  Tbat  left  no  ground,  It 
would  seem,  to  doubt  that  the  proposition  of 
primary   importance  in  the  case   was   the 


first  one  we  have  mentioned,  and  tbat  It  was 
decided  in  tbe  negative.  This  la  tbe  lan- 
guage of  tbe  memorandum:  "The  court  do 
not  think  tbe  law  of  1854  does  impose  a  tax 
within  tbe  meaning  of  the  constitutional  pro- 
visions, and  therefore  tbe  law  is  valid  bo  far 
at  least  aa  the  government  U  concaved." 

After  many  vicissitudes  that  decision  was 
affirmed  in  Kneeland  ▼.  City  of  Milwaukee 
et  al.,  15  Wla.  464,  decided  In  1862.  Tbe  con- 
clusion there  reached  effaced  from  our  rec- 
ords everything  that  bad  occurred  r»aHnf 
discredit  upon  the  first  decision,  and  In- 
trenched and  dignified  it  as  voicing  tbe  true 
nature  of  the  law  of  1864  and  the  dominant 
reason  why  it  was  not  condemned  as  uncon- 
stitutional, namely:  because  It  did  not  deal 
with  the  subject  of  taxation  in  a  constltn- 
tlonal  sense  at  all,  but  dealt  with  the  power 
to  exempt  from  taxation  and  to  exact  an 
equivalent  therefor.  Speaking  of  the  effect 
of  the  latter  decision.  In  Wis.  Cent  Ry.  Co. 
V.  Taylor  County  et  al.,  the  present  Chief 
Justice  said,  substantially:  It  put  upon  all 
Judicial  declalona  and  expreaslons  wltb  refer- 
ence to  the  act  of  1854  subsequent  to  tbe  de- 
cision in  Milwaukee  &  Miss.  Ry.  Co.  v.  Board 
of  Supervisors  of  tbe  County  of  Waukesha 
et  al..  In  1865,  inconsistent  therewith,  tbe 
Impress  of  "mere  dicta.'  The  Chief  Justice 
further  well  said  tbat  considering  the  abil- 
ity of  counsel  wbo  presented  the  case  and 
tbe  justices  wbo  considered  and  decided  it, 
"it  would  seem  almost  impossible  that  there 
should  be  any  mistake  in  the  conclusion 
reached."  The  conclusion  "necessarily  was 
adverse  to  every  point"  raised  by  tbe  demur- 
rer. It  was  that  the  law  was  constitutional 
because  it  was  legitimate  to  exempt  a  clan 
of  property  from  taxation  and  to  do  It  npon 
condition  of  the  owners  paying  a  stated  com- 
pensation "to  tbe  Treasurer  of  the  state  for 
the  use  of  the  state"  In  lien  thereot  Here, 
in  1881,  we  find  the  most  emphatic  declara- 
tion that  tbe  basis  of  the  former  decision 
was  that  the  early  law  did  not  deal  with  the 
imposition  of  taxes  such  as  are  mentioned  in 
the  Constitution,  but  with  exemptions  ibete- 
from  in  consideration  of  the  rendition  of  an 
equivalent  for  the  privilege.  We  ahoold  say 
in  passing,  In  order  not  to  have  Its  Impor- 
tance overlooked,  that  the  Idea  of  compensa- 
tion tor  tbe  privilege  of  operating  the  road 
was  not  then  thought  of,  because  It  was  not. 
as  we  shall  see,  a  feature  of  tbe  old  law, 
but  was  added  In  response  to  a  judicial  sug- 
gestion in  the  law  of  1860. 

The  question  has  been,  even,  suggested 
at  this  late  day  as  to  whether  the  memoran- 
dum to  which  we  have  referred  Is  the 
one  mentioned  by  Justice  Cole  as  contain- 
ing tbe  statement  of  "points  decided,  writ- 
ten out  by  one  of  tbe  members  of  the 
court."  Tbat  Idea  springs  up,  so  to  8i>eak, 
the  product  of  Imagination,  as  It  were,  when 
stimulated  by  interest,  to  avoid  the  letter 
or  spirit  of  tbe  early  decisions^  aa  per- 
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Blstently  as  fbe  ghoat  In  the  play,  though 
ia  fact  It  was  as  surely  buried  beyond  power 
of  resurrection  as  was  the  murdered  Ban- 
quo.  Why  It  should,  after  the  lapse  of  half 
a  cwtuty,  and  has  been  repeatedly  demon- 
strated to  the  contrary,  be  thought  to  be  a 
legitimate  subject  of  controversy  somewhat 
passes  comprehension.  In  Kneeland  v.  City 
of  Milwaukee  et  al.,  Justice  Paine,  speak- 
ing of  the  source  of  Information  at  hand 
as  to  the  nature  of  the  decision  in  the  early 
case  said:  "We  get  this  from  a  written 
statement  of  the  points  decided,  made 
soon  after  the  decision,  by  the  Judge,  then 
acting  as  reporter,  and  to  whom  the  duty 
was  assigned,  of  writing  the  opinion," 
qteaking  of  the  Identical  paper,  manifestly, 
from  which  we  have  quoted.  Still  fur- 
ther, in  the  opinion  by  the  present  Chief 
Justice,  to  which  we  hare  before  referred, 
that  same  paper  Is  Indorsed  as  the  one  re- 
ferred to  by  Justice  Cole  In  the  Knowlton 
Case.  Then  we  find  it  incorporated  in  the 
original  report  of  the  case  found  in  volume 
9  of  the  old  edition  of  our  Reports  pre- 
pared by  Smith,  Ex-Associate  Justice,  acting 
as  reporter,  with  his  own  certificate  that 
it  Is  the  only  opinion  ever  written  in  the 
case.  If  that.  In  the  whole,  does  not  put  the 
truth  of  tbe  matter  beyond  all  reasonable 
doubt,  then  there  Is  little  use  of  effort  to 
discover  truth  by  evidence.  The  only  rea- 
sonable explanation  of  tbe  mist  that  has 
seemed  to  surround  this  matter  for  years  Is 
that  the  statement  In  the  decision  tiiat  tbe 
law  of  1854  does  not  "Impose  a  tax  within 
tbe  meaning  of  the  Constitution"  voiced  the 
deliberate  Judgment  of  Chief  Justice  Whi- 
ten and  Justice  Smith,  with  which  Justice 
Oole  did  not  altogether  agree,  be  believ- 
In);  that  it  was  an  exaction  "in  lieu  of  taxes 
ordinarily  Imposed  a  condition  of  exemp- 
tion from  ordinary  taxation  and  so  taxa- 
tion in  tbe  Just  and  proper  sense  of  tbat 
term":  really  a  distinction  without  a  dif- 
ference, since  an  exaction  In  lieu  of  ordi- 
nary taxation  may  well  be  a  "tax  In  tbe 
just  and  proper  sense  of  tbe  term"  and  not 
be  taxation  on  property  "within  the  mean- 
ing of  the  Constitution." 

Having  now  shown  clearly,  as  we  think, 
that  the  controlling  Idea  In  the  early  de- 
cisions was  as  we  have  indicated,  it  next 
becomes  Important  to  show  how  the  change 
came  to  be  made  in  the  act  of  1854  by  the 
art  of  1880.  That  legislation  occurred  while 
it  was  supposed  tbe  former  was  fatally 
defective.  The  Legislature  ex  Industria,  as 
we  Aall  show,  endeavor  to  remove  all 
features  of  the  law  of  1854  which  gave  rise 
to  the  idea  in  the  minds  of  some  that  it 
was  a  taxing  law  to  be  tested  by  section  1, 
nrt  8.  of  the  Constitution. 

It  must  be  kept  In  mind  tbat  the  liCgisla- 
tnre.  In  framing  the  new  act,  had  the  benefit 
of  the  suggestions  of  the  three  Justices, 
Dixon,  Paine  and  Cole,  who  participated  la 


making  the  decision  condemning  the  early 
act  as  unconstitutional,  the  opinion  of 
Judge  Hubbell  we  have  referred  to,  and  the 
three  opinions  In  Knowlton  v.  Supervisors. 
The  nullifying  decision  was  filed  early  In 
the  January  term  of  1860.  It  was  a  star- 
tling revelation  of  the  supposed  weakness  of 
one  of  the  most  Important  revenue  measures 
of  tbe  state.  It  cut  off  most  unexpected- 
ly, since  It  was  supposed  the  validity  of  the 
law  had  been  firmly  established,  a  most 
significant  source  of  public  revenue.  That 
naturally  stimulated  the  Legislature  to 
exercise  all  the  care  that  could  be  devoted 
to  the  subject,  to  apply  an  eflaclent  remedy: 
to  devise  a  scheme  that  conld  not  be  con- 
demned because  an  unconstitutional  taxing 
measure  for  any  of  tbe  reasons  suggested 
as  to  the  former  law. 

The  nullifying  decision  must  have  been 
carefully  studied.  There  Is  abundant  evi- 
dence of  that  It  was  noted  that  Justice 
Palne,  in  delivering  the  leading  opinion, 
said,  in  effect,  that  the  law  of  1854  could 
not  be  sustained  under  the  police  power 
because  "a  license  is  an  authority  granted 
to  do  tbat  which  the  licensee  might  not 
legally  do  without  It"  and  that  the  primary 
object  in  such  a  law  Is  regulation,  the  reve- 
nue feature  being  a  mere  Incident  It  was 
further  doubtless  noted  tbat  be  said  the  law 
did  not  contemplate  compensation  for  tbe 
prlvll^e  of  exercising  the  rights  granted 
by  the  charter  "for  that  the  charter  gives, 
and  tbe  act  does  not  profess  to  give  it" 
It  was  further  observed  that  he  gave  signi- 
ficance to  the  fact  that  "the  Legislature," 
as  he  said,  "did  not  call  the  tax  a  license, 
but  honestly  called  it  a  tax,  as  It  is  beyond 
question." 

Likewise  it  was  doubtless  appreciated 
tbat  Justice  Cole  was  of  the  opinion,  that  tbe 
percentage  payment  was  required  to  be  made 
as  an  equivalent  for  the  advantage  secured 
by  the  exemption  from  ordinary  taxation; 
that  such  was  the  basis  for  the  views  of 
Justices  Whlton  and  Smith  that  tbe  ex- 
action was  not  a  tax  In  a  constitutional 
sense,  since  It  could  not  be  In  Ueu  of  a 
thing  and  be  that  thing  also;  and  that 
Justices  Dixon  and  Paine  could  not  agree 
with  that  because  of  features  in  the  law 
Inconsistent  to  their  minds,  therewith. 

In  addition  to  tbe  Judicial  suggestions  the 
Legislature  had  the  benefit  of  the  exhaus- 
tive argument  of  Mr.  Ryan,  wherein  he 
presented,  with  great  clearness  and  force, 
the  view  that  the  rule  of  taxation  mentioned 
In  the  Constitution  refers  to  the  ad  valorem 
method  of  taxing  property;  that  the  words 
referring  to  property  In  connection  with 
those  expressing  the  idea  of  uniformity  of 
rule,  made  the  former  words  of  limitation 
as  to  subjects  of  taxation,  and  tbe  latter 
words  of  limitation  as  to  the  methods  of 
taxation,  applying  the  maxim,  as  he  thought 
should   be   done,   "expresslo  nnbis  est   ex- 
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clnsto  alterlus."  That,  of  course,  has  not 
been  Indorsed  by  the  court  so  as  to  exclude 
other  forms  of  taxation  than  that  on  prop- 
erty.  The  circumstance  Is  simply  men- 
tioned, among  others,  to  show  the  situation 
under  which  the  legislation  of  1880  occurs 
red.  We  may  well  say,  howeyer,  in  passing 
that  the  rule  of  construction  which  Mr. 
Ryan  insisted '  should  be  applied  was,  dur- 
ing the  time  the  constitutional  convention 
was  dealing  -with  the  particular  subject, 
stated  by  one  of  the  ablest  lawyer  members 
of  the  body  to  be  the  one  which  their  per- 
fected woi^  would  subsequently  be  tested 
by. 

Now,  in  drafting  the  nvn  law,  the  first 
feature  of  the  former  act,  that  in  relation 
to  the  return  of  groea  earnings,  was,  as  we 
have  seen,  left  as  before.  There  was  no  pos- 
sible doubt  at  that  point 

Taking  up  the  next  feature:  The  one 
-which  made  the  court,  speaking  by  Justice 
Paine,  regard  the  act  of  1854  beyond  room 
for  reasonable  doubt  a  taxing  law  under  sec- 
tion 1,  art.  8,  of  the  Constitution  because  of 
the  words  "which  amount  of  tax  shall  take 
the  place  and  be  in  full  of  all  the  taxes 
•  •  •  upon  said  roads,"  It  was  wholly  dis- 
carded. 

In  view  of  the  significance  accorded  to  the 
feature  of  the  law  that  the  exaction  could 
not  be  regarded  in  any  sense  as  a  license  as 
"it  does  not  purport  to  be  a  license,"  in  the 
opening  lines  of  the  new  act  it  was  proyided 
that  eyery  railway  company  "shall  apply 
for  and  obtain  a  license." 

Noting  the  importance  given  In  Justice 
Paine'B  opinion  to  the  fact  that  the  percen- 
tage payment  provided  for  In  the  old  law 
was  not  called  compensation  for  the  exercise 
of  the  franchise,  and  his  suggestion  that  a 
license  under  the  police  power  necessarily 
contemplates  regulation  primarily  and  In- 
cidentally revenue,  and  further  the  intima- 
tion that  an  exaction  "analogous  to  the  re- 
quiring of  a  bonus  for  the  granting  of  char- 
ters" would  not  be  an  exercise  of  the  taxing 
power,  strictly  speaking,  in  the  new  act  the 
idea  that  the  payment  should  be  regarded  as 
consideration  for  the  privilege  of  operating 
the  road  and  the  evidence  of  the  acquirement 
of  that  privilege  a  mere  certificate  of  the 
facts  as  regards  the  making  of  the  return 
and  the  payment  of  the  percentage  on  gross 
earnings,  was  made  prominent 

Then,  whereas  the  old  law  was  labeled  "An 
act  taxing  railroads,"  etc.,  the  new  one  was 
characterized  In  its  title  "An  act  regulating 
railroads." 

Thus  it  will  be  seen  that  every  Judicial 
suggestion  made  In  the  three  cases  as  to  the 
formeractbeing  a  taxing  law  under  section  1, 
art  8,  of  the  Constitution  was  met  in  the 
new  one  exclusively  and  Inclusively.  The 
language  In  the  former  as  to  the  exaction  be- 
ing In  full  for  taxes  was  ex  Industria  omit- 
ted. Care  was  exercised  even  to  avoid  using 
an  expression  conveying  the  Idea  that  the 


exaction  was  to  be  even  in  lieu  of  taxes.  The 
Idea  that  the  act  might  be  claimed  to  be  a 
police  regulation  from  the  mere  fact  that  ap- 
plication for  a  license  was  required,  was  re- 
pelled by  the  evidence  of  payment  being  de- 
nominated a  "certificate  to  be  evidence  of  the 
facts  therein  stated."  The  Ideas  of  com- 
pensation for  the  right  to  exercise  the  fran- 
chise, analogous  to  a  bonus  for  the  corimmte 
privilege  of  operating  the  road,  though  not 
that  strictly  speaking.  Impliedly  suggested 
by  Justice  Paine  as  legitimate,  were  adopted 
in  place  of  the  Idee  of  payment  of  a  sum  of 
money  "to  take  the  place  and  be  In  full  of 
taxes"  or  a  consideration  for  exemption  from 
taxation.  To  make  It  doubly  sure  that  the 
new  enactment  would  not  be  regarded  as 
having  any  of  those  features  which  had  led 
the  court  to  hold  the  old  one  was  void  under 
section  1,  art.  8,  of  the  Constitution,  and  at 
the  same  time  preserve,  so  far  as  It  could  be 
safely  done  In  the  light  at  hand,  the  feature- 
of  compensation  to  the  state  as  an  equivalent 
for  exemption  from  ordinary  taxation  as  well 
as  compensation  for  the  privilege  of  operating 
the  road,  as  a  companion  piece  of  legislation, 
an  act  was  passed  exempting  railroad  prop- 
erty from  taxation,  hut  without  referring  to 
the  regulating  act  so-called. 

In  the  Revision  of  1878  the  features  or 
the  law  of  1860  were  emphasized  by  making 
the  obligation  to  pay  the  state  k  part  of  the 
gross  earnings  as  compensation  for  the  priv- 
ilege of  operating  the  road  more  prominent 
somewhat  than  before,  and  making  the  ex- 
emption of  railroad  property  one  of  the  fea- 
tures of  the  general  statutory  treatment  or 
that  subject  and  without  any  express  con- 
nection thereof  with  the  other  provision. 
True,  the  latter  was  included  in  a  chapter  on 
taxation  under  the  head  of  taxes  on  various 
kinds  of  property,  all  indirect  however,  most 
of  which  -were  included  in  the  exempt  class- 
es, but  BO  was  the  scheme  for  obtaining 
revenue  from  Insurance  corporations,  foreign 
and  domestic.  No  one  would  claim  that 
the  exaction  from  that  source  is  a  tax  in  .-i 
constitutional  sense.  The  idea  was  express!) 
rejected  In  Travelers'  Ins.  Co.  ▼.  Fricke,  9!» 
Wis.  387,  74  N.  W.  372,  78  N.  W.  407.  4  L.  R. 
A.  657.  Justice  Winslow  saying  for  the 
court:  "It  is  not  a  tax  under  the  dedsions 
of  this  court"  Such  exactions  are,  as  we 
have  seen  and  will  still  further  see,  privilege 
taxes  Involving  necessarily  the  element  ot 
contract 

With  this  history,  why  even  adhere  to  the 
idea  industrially  discarded  by  the  Iiegisla- 
ture  In  the  act  of  1860,  that  the  system  then 
so  carefully  devised,  in  a  legal  sense,  pro- 
vides for  payment  of  a  percentage  of  gross 
earnings  of  railways  to  the  state  as  con- 
sideration for  exemption  from  taxation, 
though  we  do  treat  It  as  such  in  practical 
effect?  Why  not  regard  the  purpose  of  the 
law  to  be  in  a  legal  sense  what  it  says  it  is: 
one  to  obtain  from  railroad  companies  a  part 
of  their  gross  earnings  aa  compensation  for 
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the  priTlleges  accorded  to  them  to  operate 
their  roads  and  carry  on  tbeir  business;  that 
the  law  while  referable  in  the  broad  sense 
to  the  power  of  taxation.  Involves  an  ex- 
change of  equivalents,  a  proposition  by  the 
state  to  accord  certain  privileges  on  condition, 
and  an  acceptance  thereof?  That  would  be 
its  nature  even  if  the  exaction  were  In  lieu 
of  ordinary  taxes,  as  we  shall  see,  but  more 
appreciably  so  In  case  of  the  new  feature 

That  the  efforts  of  the  Legislature  have 
since  been  supposed  successful,  is  evidenced 
by  the  fact  that  in  more  than  40  years  that 
have  elapsed  since  the  enactment  it  has  never 
been  seriously  questioned.  The  decision  in 
Kneeland  v.  City  of  Milwaukee  was  made 
some  two  years  thereafter,  but  the  action 
was  commenced  theretofore  and  involved  only 
the  act  of  1854.  The  new  enactment  was 
referred  to  by  Justice  Paine  as  if  he  regarded 
It  In  the  light,  somewhat,  of  an  endeavor  to 
do  the  same  thing  purposed  by  the  old  law, 
but  in  a  new  way.  However,  no  opinion  was 
expressed  as  to  Its  legal  character  and  none 
was  called  for.  It  was  a  valid  enactment 
necessarily,  since  the  former  one  was,  and 
It  Is  difficult  to  see  how  the  result  could  be 
otherwise  if  the  court  had  adhered  to  its  con- 
demnation of  the  earlier  law.  It  has  never 
been  held  by  this  court  a  taxing  law  in  a 
constitutional  sense,  it  has  never  been  an- 
alyzed and  passed  upon,  the  whole  subject 
being  allowed  to  rest  on  the  adjudication  as 
to  the  act  of  1854.  It  could  not  be  reason- 
ably held  a  law  for  the  ordinary  taxation  of 
property  In  face  of  the  history  we  have  given. 
Courts  elsewhere  are  in  harmony  with  these 
views,  but  our  own  decisions  are  so  unmis- 
takable on  the  subject  that  we  shall  not  re- 
view or  dte  others  except  as  It  may  be  In- 
ddentally  done  In  treating  another  branch  of 
the  case. 

In  view  of  the  foregoing  we  can  without 
farther  discussion  eliminate  some  elements 
from  the  case  which  were  exceedingly 
troublesome  at  the  start  In  determining  the 
right  of  the  matter  In  controversy :  elements 
the  continuance  of  which  as  significant  In 
the  case  would  seem  to  require  affirmance  of 
the  judgments. 

If  the  legislative  Idea  was  a  penalty  for 
failure  to  pay  a  tax  strictly  so-called,  which 
it  Is  not,  It  could  no  more  be  forgiven  for 
mistake,  whether  excusable  or  not  than  that 
to  which  it  Is  Incidental.  As  soon  as  the 
default  occurred  the  penalty  would  be  regard- 
ed in  legal  efTect  as  part  of  the  tax,  expecially 
since  the  law  provides  for  an  absolute  for- 
feiture. We  venture  to  say  that  in  all  tax 
laws  where  It  is  provided  that  upon  default 
in  payment  being  made  a  certain  amount  In 
addition  to  the  tax  shall  be  forfeited,  upon 
the  forfeiture  occurring,  the  penal  sum  Is 
r^arded  to  be  as  fixed  and  certain  In  Its 
obligatory  feature  as  the  tax  itself.  It  is 
said.  In  effect,  in  Cooley  on  Taxation,  900, 
that  a  penalty  for  neglect  to  pay  a  tax  con- 
stitatee   an   addition    to   the   tax.    Judicial 


authorities  so  hold.  Louisville  City  By.  Co, 
V.  City  of  Louisville,  4  Bush  (Ky.)  478; 
City  of  Burlington  v.  Railroad  Co.,  41  Iowa, 
134;  High  V.  Shoemaker  et  aL,  22  Cal.  363; 
Kansas  Pac.  Ry.  Co.  v.  Amrine,  etc.,  10  Kan. 
818.  That  such  was  the  Intention  of  the 
Legislature  expressed  In  the  act  before  us, 
especially  In  view  of  the  significant  word 
"absolutely,"  and  that  nothing  but  mere  de- 
fault Is  essential  to  Its  activity,  would  seem 
too  clear  to  be  gotten  rid  of  by  any  reason- 
ing yet  presented,  if  we  were  to  regard  the 
law  as  a  taxing  measure  Independently  of 
any  contract  feature. 

We  venture  the  assertion  that  no  authority^ 
can  be  found  nor  principle  referred  to  sus- 
taining the  proposition  that  a  statutory  pen- 
alty for  failure  to  pay  an  ordinary  tax  can- 
be  avoided  on  the  ground  of  mistake  or  dis- 
charged otherwise  than  by  full  payment 
The  ctises  cited  by  respondent,  McKay  v. 
City  &  County  of  San  Francisco,  113  Cat 
392,  45  Pac.  686;  State  v.  Alta  Silver  Mining^ 
Co.,  24  Nev.  230,  61  Pac.  082,  and  State  v. 
Carson's  Savings  Bank,  17  Nev.  146,  30  Pac. 
703,  are  to  that  effect,  so  far  as  they  go. 
They  do  not  apply  to  the  case  in  hand  because 
it  does  not  relate  to  ordinary  taxes. 

If  the  law  was  a  police  regulation,  which 
it  is  not  such  a  penalty  for  the  transgression 
would  be  enforceable  regardless  of  whether 
it  was  willful  or  by  mistake,  excusable  or 
inexcusable  The  following  cases  cited  by 
counsel  for  respondents  are  to  that  effect: 
Brig  Ann,  1  Gall.  62,  Fed.  Cas.  No.  897; 
3  Greenleaf,  Evidence,  {  21 ;  Barnes  v.  State, 
19  Conn.  398;  Commonwealth  v.  Mash,  7 
Mete.  (Mass.)  472;  Commonwealth  v.  Boyn- 
ton,  2  Allen  (Mass.)  160;  Commonwealth 
V.  Raymond,  97  Mass.  667.  But  they  do  not 
apply.  The  cases  and  others  of  the  same 
character  which  might  be  referred  to.  In- 
volve such  transgressions  as  selling  adulter- 
ated milk ;  selling  liquor  without  a  license ; 
keeping  naphtha  for  sale  under  a  false  name ; 
furnishing  liquor  to  minors;  selling  liquor 
to  Intoxicated  persons;  failure  to  cancel  rev- 
enue stamps,  and  the  like,  contrary  to  law. 
In  all  such  cases  upon  the  general  principles 
applicable  to  police  regulation  it  is  held  that 
guilty  knowledge  or  bad  intent  is  not  essential 
to  the  forfeiture  unless  the  law  makes  it  so. 
The  principle  does  not  apply  here. 

For  the  reasons  already  given,  authorities- 
cited  by  coimsel  for  appellants  dealing  with 
statutes  for  the  punishment  of  occurrences 
which,  in  their  commission,  necessarily  In- 
volve the  element  of  bad  Intent  do  not  apply, 
nor  do  statutes  of  a  penal  nature,  remedial 
In  character  In  favor  of  the  Injured  person 
for  an  act  akin  to  one  involving  criminality, 
such  as  Cohn  v.  Neeves,  40  Wis.  393,  and 
Wright  V.  BoUes  Woodenware  Ca,  50  Wis. 
167,  6  N.  W.  508. 

Neither,  it  seems,  would  Shumacher  v. 
Falter,  113  Wis.  563,  89  N.  W.  485 ;  Johnsoa 
V.  Huber,  117  Wis.  58,  93  N.  W.  826,  and  like 
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antboriUca  Inrolrliig  ronedial  statntes  In  aid 
of  the  enforcement  of  obligations  growing 
oat  of  contract  relations  apply,  if  tbe  law, 
aa  claimed  by  oonnael  for  appellant,  was 
strictly  speaking  a  taxing  measure.  We 
would  tben  have  to  enter  another  and  en- 
tirely different  and,  to  our  mind,  barren  field, 
to  find  clear  warrant  for  reading  out  of  It  a 
meaning  other  than  that  which  its  literal 
sense  suggests,  since  tbat  was  made  so  em- 
phatic by  use  of  the  word  "absolutely." 

The  taxing  law,  so-called,  under  considera- 
tion, in  the  whole,  as  Indicated,  InvolTed,  In 
legal  eCTect,  an  exchange  between  the  state 
and  the  railroad  company  of  equivalenta. 
The  former  accords  the  latter  the  privilege  to 
operate  its  roads;  the  latter,  in  considera- 
tion thereof,  renders  to  the  former  a  propor- 
tion of  its  earnings.  By  operating  the  road 
the  company  impliedly  promises  to  pay  the 
state  the  specified  compensation  foi}  snch 
privilege,  which  is  fixed  and  certain,  since 
It  is  based  on  past  business.  The  state  by 
permitting  the  operation  of  the  road  acquires 
as  an  asset  tbe  statutory  right  to  the  specified 
proportion  of  the  previous  year's  gross  In- 
come. Tbat  constitutes  an  indebtedness 
definite  as  to  amount  and  time  of  payment, 
dischargeable  only  by  payment  like  any  other 
absolute  obligation  on  contract  for  the  pay- 
ment of  money,  and  collectible  by  ordinary 
remedies  in  case  of  default,  if  necessary.  It 
is  quite  different  In  tbat  respect  from  a  tax 
In  tbe  ordinary  sense,  in  tbat  in  tbe  latter 
there  is  no  element  of  contract  involved  and 
ordinary  remedies  are  not  usable  to  enforce 
payment  in  the  absence  of  statutory  author- 
ity. We  bave  adverted  to  tbat  before,  but 
it  is  80  Important  in  this  case  that  we  will 
add  a  little  here  to  what  has  been  said. 

There  Is  some  confusion  in  Judicial  expres- 
sions as  to  whether  an  ordinary  tax  is  a  debt. 
Because  It  is  a  liability.  It  will  be  found 
sometimes  spoken  of  as  the  former,  no  idea 
of  tbe  contractual  element  necessary  to  one 
strictly  so-called  being  in  mind.  As  a  rule, 
whenever  any  court  has  been  required  to  de- 
cide wliether  such  a  tax  involves  such  ele- 
ment the  decision  has  been  in  the  negative. 
One  might  easily  be  mislead  by  reading  the 
different  expressions  even  of  the  same  court 
on  tbe  subject,  if  the  circumstances  under 
which  the  varying  expressions  were  used  are 
not  taken  into  consideration.  For  examples, 
in  Warden  et  al.  v.  Supervisors  of  Fond  du 
Lac  County,  14  Wis.  618-020;  Peters  v. 
Meyers,  22  Wis.  602;  March  ▼.  Board  of 
Supervisors,  42  Wis.  502-609;  Flanders  v. 
Town  of  Merrimack,  48  Wis.  567-572,  4  N.  W. 
74 ;  State  ex  rel.  Davis  &  Starr  Lumber  Go. 
v.  Pors,  107  Wis.  420-426,  83  N.  W.  706,  51 
L.  B.  A.  917 — an  ordinary  tax  Is  In  each 
instance  spoken  of  as  a  debt,  the  precise 
nature  of  the  liability  however  not  being  in- 
volved. In  Be  Assig^nment  of  Bidden  et  al., 
98  Wis.  664,  67  N.  W.  1135,  such  question 
waa  directly  Involved  and  the  conclusion  was 


that  such  taxes  are  not  d^ta  In  tbe  ordinary 
sense,  Oooley  on  Taxation  and  other  anttaor- 
ities  being  cited,  which  bold  that  they  do  not 
Involve  any  contractual  element.  Again  at 
one  time  in  Iowa  the  court  was  inclined  to 
treat  such  taxes  aa  debts,  and  to  Iwld  that 
ordinary  remedies  were  usable  to  collect 
them.  During  such  period  tb^  will  be  found 
spoken  of  aa  debts,  though  there  waa  not 
entire  harmony,  by  any  means,  as  to  whether 
they  were  collectible  aa  ordinary  contractual 
obligations,  nor  was  there  any  definite  ded- 
slon  to  that  effect  (Mty  of  Dubuque  y.  III. 
Cent  B.  Co.,  89  Iowa,  66;  City  of  Burling- 
ton y.  Burlington  ft  M.  B.  Co.,  41  Iowa,  134. 
Later  that  Idea  was  criticised  and  still  later 
entirely  discarded.  Marshall  County  ▼. 
Knoll,  102  Iowa,  678,  69  N.  W.  1146,  71  N. 
W.  671 ;  Crawford  County  v.  Laub,  110  Iowa, 
855-357,  81  N.  W.  690;  Plymouth  County  v. 
Moore,  114  Iowa,  700-701,  87  N.  W.  662. 

All  text  writers  and  Judicial  authorities 
substantially  agree  that  tbe  dlstingalshing 
feature  between  a  debt  and  a  tax.  In  the 
ordinary  sense.  Is  that  in  case  of  tbe  former 
there  Is  express  or  Implied  promise  to  pay, 
enforceable  by  ordinary  remedies,  and  in  case 
of  the  latter,  such  element  does  not  exist  and 
such  remedies  are  ordinarily  not  applicable. 
City  of  Carondeiet,  etc.,  v.  Picot  88  Mo.  125; 
Pierce  v.  Boston,  8  Met  (Mass.)  620;  Cam- 
den V.  Allen,  26  N.  J.  Law,  398;  State  ex 
rel.  V.  Synder,  139  Mo.  64&-S53,  41  S.  W.  216; 
Blevlns  v.  Smith,  104  Mo.  683-595,  16  8.  W.  i 
213,  18  L.  B.  A.  441;  City  of  AngoaU  v. 
North  et  al.,  67  Me.  392,  2  Am.  Bep.  66; 
Shaw  V.  Pediett,  26  Vt  482;  Loeber  t. 
Leinlnger,  176  IlL  484,  61  N.  E.  703;  Mechan- 
ics' &  Traders'  Bank  v.  Debolt,  1  Ohio  St 
691 ;  Danforth  v.  McCook  Co.,  11  S.  D.  258, 
76  N.  W.  940,  74  Am.  St  Bep.  808;  Hlbbard 
V.  Clark,  66  N.  H.  165,  22  Am.  Bep.  442; 
State  of  Georgia  ▼.  Bailroad,  70  Ga.  11; 
Burroughs  on  Taxation,  {  253;  Blackwell  on 
Tax  Titles,  205;  1  Deaty.  (  6. 

A  few  quotations  from  the  cases  cited  will 
indicate  bow  very  emphatic  the  distinction  we 
bave  pointed  out  Is  made  by  the  authorities. 
"Nor  are  taxes  contracts  between  party  and 
party  either  express  or  implied."  Shaw,  G.  J.. 
in  Pierce  v.  Boston.  "The  existence  of  a  con- 
tract either  express  or  implied  is  the  ground 
on  which  interest  is  generally  allowed.  Tbe 
assessment  of  taxes  does  not  create  a  debt  that 
can  be  enforced  by  suit  or  upon  which  a 
promise  to  pay  interest  can  be  Implied." 
Isham,  J.,  in  Shaw  v.  Peckett  "A  tax  la 
its  essential  characteristics  is  not  a  debt  nor 
in  the  nature  of  a  debt."  "It  is  not  founded 
on  contract  or  agreement"  "A  debt  orig- 
inates and  la  founded  upon  contract,  express 
or  implied."  "Unless  the  power  Is  expressly 
delegated  or  expressed  no  right  of  action 
exlsto  for.taxea."  Wagner,  J.,  In  City  of  Cai^ 
ondelet  t.  Plcot  "Taxea  are  not  debts  In 
tbe  ordinary  sense  of  tbe  word."  "They  are 
not    contracts    either    express    or    implied. 
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Tbey  cannot  be  collected  by  snit  at  law  In 
tbe  abBence  of  express  statutory  provision." 
State  of  Georgia  v.  Railroad,  snpra. 

Recnrrlng  to  tbe  cbaracter  of  tbe  law  nnder 
consideration,  the  feature  as  to  the  report 
is  a  mere  bistmmentality  to  enable  tbe  state 
to  determine  tbe  measure  of  tbe  consideration 
to  be  rendered  to  it  as  tbe  eqoivalent  of  tbe 
prlTilege  it  accords.  Tbe  issuance  of  tbe  li- 
cense creates  evidence,  but  prima  facie  evi- 
dence only,  of  fnll  paymoit  of  sucb  consid^- 
ation.  Tbe  requirements  as  regards  the  re- 
port and  the  license  being  sncta  mere  instm- 
mentalltlea  In  aid  of  collecting  the  compensa- 
tion to  be  rendered  to  the  state,  are  not  tbe 
measure  of  it  The  penal  provisions,  tbe 
same  as  those  relating  to  tbe  report  and 
the  license,  are  merely  administrative  In 
character.  Intended  to  operate  persuasively  as 
regards  performance  of  duty,  tbe  primary 
duty  lielng  to  fully  perform  the  agreement  to 
pay  the  spedfled  percentage  growing  out  of 
the  acceptance  of  tbe  offered  privilege  to 
operate  the  road,  and  intended  also  to  operate 
pronitively  as  to  the  non-performanoe  of  duty. 
We  cannot  emidiaslze  too  much  that  difficulty 
has  grown  ont  of  confusing  the  power  of  tax- 
ation nnder  section  1  art  8  of  tbe  Constitu- 
tion, the  police  power  and  power  as  to  priv- 
ilege taxes  involving  tbe  contracting  power 
to  some  extent  In  no  field  is  that  more  ap- 
parent tban  in  that  of  dealing  with  laws  of  the 
eliaracter  of  the  one  nnder  consideration.  It  has 
l>een  significantly  In  evidence  in  this  case  In  tbe 
treatment  of  the  subject  by  tbe  learned  conn- 
set  for  the  respective  parties.  It  has  many 
times  lieen  held  that  a  law  exempting  proper- 
ty from  taxation  coupled  with  an  obligation 
to  contribute  to  tbe  public  funds  other  tban 
by  taxation  in  tbe  ordinary  sense:  direct 
taxation  of  property,  in  consideration  of 
some  privilege  granted  by  tbe  state  within  its 
power  to  grant  refuse  or  prohibit  Is  valid 
and  creates  a  contract  between  tbe  owner  of 
tbe  property  and  the  state.  Louisville  City 
Ry.  Go.  V.  City  of  Louisville,  snpra;  City 
of  Newport  V.  So.  Covington  ft  Cincinnati 
By.  Co.,  89  Ky.  29,  11  S.  W.  054;  Pac  R.  R. 
V.  McGuire,  20  Wall  (U.  S.)  36,  22  L.  Bd. 
282;  State  v.  Miller,  30  N.  J.  'Law,  368,  86 
Am.  Dec.  188;  Mobile  &  Ohio  R.  R.  v.  Tenn., 
153  U.  S.  486,  14  Sup.  Ct  068.  38  L.  Ed.  703; 
Wilmington,  etc.,  R.  R.  v.  Alsbiook,  146  U.  S. 
270.  IS  Sup.  Ct.  72,  36  L.  Ed.  972;  Mobile  & 
Ohio  R.  R.  V.  Moseley,  52  Mis&  127;  State 
Board  v.  Morris,  etc.,  B.  R.,  49  N.  J.  Law,  103, 
7  AtL  826 ;  Dodge  T.  Woolsey,  18  How.  831, 
15  L.  Bd.  401;  SUte  v.  Miller,  30  N.  J.  Law, 
368,  86  Am.  Dec.  188;  State  v.  Butler,  86 
Tenn.  614,  8  8.  W.  686;  Detroit  St  Ry.  Co.  v. 
Outbard,  51  Mich.  180,  16  N.  W.  328.  No  con- 
stitutional provision  on  tbe  subject  of  taxa- 
tion of  property  is  involved  in  sucb  a  law 
except  that  feature  permitting  exemptions 
from  taxation. 

In  tbe  very  latest  expression  of  the  fed- 
eral Supreme  Court  on  this  subject:    Fowers, 
106N.W.— 89 


as  Auditor  General  of  the  State  of  Michigan 
V.  Detriot  Grand  Haven  and  Mil.  Ry.  Co. 
(decided  April  15,  1006,  and  not  yet  official- 
ly reported)  26  Sup.  Ct.  556,  50  L.  Ed.  , 

the  law  then  under  consideration  cbaracter 
ized  the  exaction  as  a  tax  and  so  it  was  call- 
ed over  and  over  again  in  tbe  opinion  by  Mr. 
Justice  Brewer.  But  it  was  held  that  tbe 
obligation  upon  which  it  was  based  was 
contractual  and  tbe  court  treated  the  law  as 
not  dealing  with  taxes  in  tbe  ordinary  sense. 
It  provided  that  "said  company  sball  oq  or 
before  the  first  day  of  July,  pay  the  state 
treasurer  an  annual  tax  of  one  per  cent  on 
the  capital  stock  of  said  company  paid  in, 
which  tax  shall  be  In  Hen  of  all  other  taxes, 
except  penalties  imposed  upon  said  company 
by  its  act  of  incorporation  or  any  other  law 
of  this  Btata  The  said  tax  shall  be  estimated 
upon  the  last  annual  report  of  said  corpora- 
tions." The  enactment  was  in  the  nature  of 
an  amendment  to  an  existing  corporate  char- 
ter enlarging  the  original  scope  thereof.  The 
court  held  that  the  legislation  and  tbe  ac- 
tion of  tbe  railroad  company  in  respect  there- 
to created  a  contract  inter  partes;  that  tbe 
tax,  so-called,  which  it  contemplated,  was 
one  based  on  sucb  contract  and  hence  that 
tbe  state  could  not  violate  tbe  obligations 
thereof  any  more  tban  it  could  those  of  any 
other  contract  We  should  say  in  passing 
that  the  circumstances  of  the  case  did  not 
render  consideration  of  tbe  subject  of  alter- 
ing a  corporate  charter  under  reserved  power 
in  that  regard. 

Now  can  there  be  any  reasonable  doubt  on 
principle,  that  sucb  a  law  as  that  of  1860  is 
in  tbe  nature  of  an  act  amending  existing 
corporate  charters  under  the  constitutional 
reservation  of  the  right  to  do  so,  and  that  a 
subsequent  exercising  of  corporate  rights 
created  contractual  relations  between  the 
state  and  the  corporation  as  regards  tbe 
new  feature  the  same  as  if  sncb  feature  were 
originally  made  a  part  of  tbe  charter?  No 
one  win  doubt  but  what  the  grant  of  a  Char- 
ter and  Its  acceptance  creates  a  contract  be- 
tween tbe  grantor  and  the  grantee,  or  but 
what  after  such  acceptance  the  contract  could 
be  changed  by  the  Legislature  under  tbe  res- 
ervation of  authority  In  that  regard  in  the 
Constitution,  which  is  regarded  as  written  in 
every  corporate  charter,  so  long  as  it  acts  rea- 
sonably. This  court  passed  upon  that  in  At- 
torney General  v.  By.  Co.,  85  Wis.  427,  and 
it  is  familiar  law.  Where  is  there  any  room 
to  escape  the  conclusion  that  a  law  of  tbe 
nature  of  that  under  consideration,  tbe  same 
as  the  rate  law  considered  in  the  case  cited, 
la  sucb  an  amendment  and  while  referable 
to  tbe  power  of  taxation  in  a  general  sense 
is,  otherwise,  referable  to  inherent  contract- 
ing power,  tbe  constitutional  reservation  of 
authority  to  vary  contracts  between  tbe 
state  and  corporations  Involved  in  corporate 
charters,  and  the  power  to  exempt  property 
from  taxation?    Call  tbe  exactions  under  tbe 
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railway  Ucoue  law  taxes,  and  we  may,  and 
properly  ao,  in  the  sense  that  tbey  constitute 
part  of  the  state  rerennes,  bnt  not  In  the 
sense  that  they  spring  from  actlvlly  of  the 
taxing  power  in  a  constitutional  sense:  the 
power  to  tax  property.  No  court  has  ven- 
tured to  say  that  they  are  taxes  In  any  other 
sense  than  that  the  law  authorizing  them  is 
a  revenue  law,  and  that  the  result  of  its  ex- 
ecution is  the  same  as  that  of  a  taxing  mean- 
ure,  strictly  so-called,  as  regards  atTordlng 
the  necessary  means  to  meet  public  ex];)ense. 

There  can  be  no  ditTerence  as  regards  con- 
tractual relations  between  an  accepted  of- 
fer to  a  foreign  corporation  and  one  to  a 
domestic  corporation  of  the  privilege  to  do 
business  In  the  state,  the  condition  of  the  of- 
fer being  the  rendition  of  a  stipulated  reve- 
nue to  the  state.  In  the  latter  circumstances 
upon  due  consideration  this  court  held  that 
the  transaction  In  legal  effect  Involved  an 
Implied  promise  to  pay  according  to  the  terms 
of  the  offer.  Insurance  Co.  y.  Frlcke,  99 
Wis.  368,  74  N.  W.  372,  78  N.  W.  407,  41 
L.  R.  A.  587;  State,  etc,  v.  Frlcke,  102  Wis. 
107,  77  N.  W.  732,  78  N.  W.  466;  State  v. 
Accident  Soc.  of  N.  Y.,  103  Wis.  208,  79  N. 
W.  220. 

The  idea  suggested  that  the  exaction  of 
compensation  from  a  domestic  corporation 
for  the  privilege  of  exercising  its  franchises 
within  the  state,  as  regards  the  contractual 
feature  is  the  same  as  such  an  exaction  of  a 
foreign  corporation,  making  the  decision  In 
Insurance  Co.  v.  Frlcke,  99  Wis.  367,  74  N. 
W.  372,  78  N.  W.  407,  41  L.  R.  A.  667,  direct- 
ly  In  point  in  the  present  discussion,  is  fully 
supported.  If  support  therefor  were  needed, 
by  the  decision  in  State  of  Maine,  etc.,  t. 
Grand  Trunk  Ry.  Co.  of  Canada,  opinion  by 
Mr.  Justice  Field,  142  V.  S.  217,  12  Sup.  Ot 
163,  35  li.  Ed.  994,  by  this  language:  "The 
privilege  of  exercising  the  franchises  of  a 
corporation  within  a  state  Is  generally  one 
of  value  and  often  of  great  value.  It  is 
natnral  therefore  that  "the  corporation  should 
be  made  to  bear  some  proportion  of  the  bur- 
dens of  government  As  the  granting  of  the 
privilege  rests  entirely  in  the  discretion  of 
the  state  whether  the  corporation  be  of  do- 
mestic or  foreign  origin,  it  may  be  conferred 
upon  such  conditions,  pecuniary  or  otherwise, 
as  the  state  in  its  judgment  may  deem 
most  conducive  to  its  interests  or  policy." 

The  irresistible  logic  of  these  cases  and  the 
principle  to  which  we  have  referred  compels 
the  conclusion  that  an  accepted  offer,  under 
the  system  of  legislation  here,  creates  con- 
tractual obligations  that  cannot  be  dlschar 
ged  otherwise  than  by  rendering  the  full 
amount  contemplated  by  the  promise.  In 
State  V.  Accident  Soc,  flie  action  on  implied 
contract  for  arrears  covering  several  years 
was  sustained  and  during  all  that  period  the 
debtor,  so  to  speak,  possessed  a  license  is- 
sued In  due  form,  but  under  mistake  as  to 
the  right  thereto. 

On  the  question  of  whether  the  law  under 


consid«atlon  Is  referable  to  ttte  oonstltntion- 
al  power  to  exempt  property  from  taxation 
and  to  do  it  by  contract,  not  to  the  powes  In 
a  constitutional  sense  to  tax  property,  and  ref- 
erable to  the  power  to  amend  the  contrac- 
tual obligations  existing  between  the  state 
and  the  grantee  of  its  corporate  frandiise, 
we  have  reated,  especially  on  the  last  prop- 
osition, largely  on  principle,  but  the  sub- 
ject has  been  passed  npon  by  oonrtB  in  the 
very  broadest  aspect  of  the  matter  we  have 
taken  and  in  harmony  with  the  views  we 
have  expressed.  In  Jersey  City  Ga.sligbt  Co. 
V.  milted  Gas  Imp.  Co.,  (C.  C.)  46  Fed.  264, 
the  subject  treated  was  whether  snch  a  law 
as  we  have  here  Is  a  taxing  law,  under  a  coa- 
stltutional  provision  like  our  section  1,  art. 
8,  in  all  essential  particulars,  or  an  amend- 
ment of  the  corporate  charter  nnd«-  the  re- 
served power  in  that  regard  varying  the 
contract  between  the  state  and  the  holder  of 
the  franchise  by  imposing  a  new  condition 
on  the  enjoyment  of  the  corporate  privilege. 
The  similarity  of  the  law  in  question  then 
to  the  one  here  can  be  best  appreciated  by 
the  following  quotation  from  tiie  former: 

"Every  telegraph,  telephone,  cable,  or  elec- 
tric light  company,  every  express  company 
not  owned  by  a  railroad  company,  and  other- 
wise taxed,  every  gas  company,  palace  or 
parlor  or  sleeping  car  company,  and  eveiy 
oil  or  pipe  line  company,  and  every  Are,  life, 
marine,  or  accident  Insurance  company,  do- 
ing business  In  this  state,  except  mutual 
Are  Insurance  companies  which  do  not  Issue 
policies  on  the  stock  plan,  shall  pay  an  an- 
nual tax,  for  the  use  of  the  state,  by  way  of 
license  for  its  corporate  franchise,  as  there- 
inafter mentioned." 

There  were  further  provisions  as  to  re- 
turn of  groBS  eaming^s,  the  percentage  of 
snch  earnings  to  be  paid,  and  the  remedies 
for  failure  to  pay.  The  law  was  evidently 
passed  to  place  the  taxation  of  such  corpo- 
rations under  somewhat  the  system  for  tax- 
ing railroads.  The  administration  of  the  lav 
In  part  was  delegated  to  the  railway  and 
canal  commission.  The  federal  Circuit  Judge 
in  deciding  the  issue  said: 

"When  the  Legislature  grants  a  charter  of 
incori>oratlon,  It  confers  upon  the  grantees  of 
the  charter  the  right  or  privilege  of  forming 
a  corporate  association,  and  of  acting,  with- 
in certain  limits,  in  a  corporate  capacity,  and 
this  right  or  privilege  is  called  the  "corpo- 
rate franchlsa"  "The  legislative  authority 
in  making  a  grant  of  such  franchise  can  pre- 
scribe such  terms  and  such  conditions  for  Its 
acceptance  and  for  its  enjoyment  as  to  It 
shall  seem  best."  "It  Is  true  that  socb 
grants  are  said  to  be  In  the  nature  of  a  con- 
tract But  If  the  right  to  amend  or  to  alter 
or  to  r^eal  the  grant  be  •  •  •  reserved 
*  *  *  the  terms  and  conditions  orlg- 
nally  annexed  to  the  grant  although  Ac- 
cepted, *  •  •  do  not  become  irrq>ealable 
contracts,  but  may  be  altered  •  •  •  at 
the  will  of  the  grantor."    "It  baa  seen  fit  to 
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exercise  this  discretion,  and  to  Impose  npon 
the  plaintiff  a  new  condition,  npon  compli- 
ance with  which  It  can  continue  to  enjoy  the 
franchises,"  being  "the  payment  of  an  an- 
nual tax,  or  charge,  or  impost  by  way  of  li- 
cense." "Its  franchises  are  preserved  to  It, 
but  the  use  of  those  franchises  Is  made  to 
depend  upon  the  payment  of  the  license  fee." 
"It  la  difficult  to  Imagine  any  other  construc- 
tion which  will  presenre  the  least  harmony 
between  the  act  In  question  and  the  Consti- 
tntlon  of  the  state." 

We  have  quoted  thus  at  length  because 
the  case  so  clearly  declares  and  applies  the 
▼lews  we  have  expressed.  The  federal  court. 
In  making  the  decision,  cited  and  followed 
the  decision  in  Standard  Underground  Cable 
Go.  T.  Atty.  Qea.,  46  N.  J.  Eq.  270,  19  Atl- 
738,  19  Am.  St  Rep.  394,  which  involved  a 
railroad  taxing  law  substantially  like  the 
one  under  consideration.  The  contention  was 
made  that  the  law  was  void  under  the  clause 
of  the  Constitution  similar  to  our  section  1, 
art.  8.    The  court  answered  It  thus: 

"Hie  fault  of  this  position  is  the  assump- 
tion that  this  tax  is  one  upon  property.  Such 
manifestly  is  not  the  case.  The  law  imposes 
a  tax  by  way  of  a  license  for  exercising  cor- 
porate franchises."  "Upon  the  power  of  the 
Iieglslature  to  Impose  such  a  tax  there  exists 
no  restriction  in  our  Constitution.  As  a  li- 
cense or  franchise  tax  it  Is  not  within  the 
equality  clause  of  the  Constitution"  In  rela- 
tion to  the  taxation  of  property. 

B^ore  we  proceed  to  apply  the  foregoing 
we  desire  to  further  emphasize  the  idea  that 
tbe  railway  license  taxes,  so-called,  are  prop- 
erly referable  to  the  taxing  power  In  the 
broad,  "the  Just  and  proper  sense,  of  the 
term."  The  saying,  they  are  not  taxes  "In 
a  constitutional  sense,"  means,  they  are  not 
those  enforced  proportional  contributions, 
from  or  on  account  of  property,  for  the  public 
needs,  moitloned  In  section  1,  art  8,  of  the 
Constitution :  taxes  Involving  the  mere  recip- 
rocal duties  of  support  and  protection  as 
between  the  sovereign  and  those  In  its  juris- 
diction, and  not  characterised  at  any  point 
la  the  process  by  which  the  contribution 
reaches  the  public  treasury  by  implied  prom- 
ise to  pay,  In  a  contractual  sense.  It  Is 
a  special  form  of  taxation:  of  raising  rev- 
enue, and  so,  properly  speaking,  means  the 
exercise  of  taxing  power.  It  differs  from  the 
ordinary  form,  mentioned  and  having  its 
special  limitations  In  the  Constitution,  in 
that  it  Is  neither  direct  on  property  nor  does 
It  involve  merely  the  reciprocal  duties  men- 
tioned. The  addition  to  the  public  funds  is 
made,  In  any  Instance,  by  the  process  of 
offering  a  privilege,  under  sovereign  con- 
trol to  do  so  or  not,  and  an  acceptance,  with 
the  resulting  element  of  implied  promise 
to  pay  the  required  compensation.  In  that 
lies  the  contractual  feature.  While  such 
process,  to  a  greater  or  lesser  degree,  has 
the  element  of  compulsion,  very  much  as 
in  case  of  ordinary  taxes,  yet  the  initia- 


tive Is  in  the  nature  of  an  offer  of  some- 
thing which,  in  contemplation  of  law,  the 
sovereign  may  bestow  or  not  at  its  pleas- 
nre,  and  with  or  without  conditions,  and 
which  in  such  contemplation  the  one  to 
whom  the  offer  Is  made.  Is  at  liberty  to 
accept  or  reject  In  case  of  the  former  al- 
ternative being  chosen,  by  operation  of  law, 
on  familiar  principles,  the  implied  promise 
to  pay  results,  which  must  necessarily  be 
of  the  same  dignity  as  any  other  such  prom- 
ise, as  regards  rights  and  remedies.  True, 
the  interest  and  In  that  sense  the  liberty, 
is  much  greater  in  case  of  its  being  contain- 
ed in  the  charter  of  a  corporation  at  the  be- 
ginning than  when  made  thereafter.  True, 
such  an  offer  at  the  start  and  acceptance, 
having  no  necessary  reference  to  taxation, 
might  doubtless  be  regarded  as  the  mere 
sale  of  a  privilege :  a  matter  resting  wholly 
In  contract  and  so  not  referable  to  the  tax- 
ing power  at  all.  But  if  at  the  beginning, 
expressly  or  plainly,  the  contribution  is  con- 
templated to  be  in  lien  of  ordinary  tax- 
ation, as  taxation  In  an  Indirect  way  and 
in  general  effect,  as  in  the  instances  cited 
In  the  opinion,  and  as  is  commonly  the  case, 
then  it  may  well  be  regarded  as  a  tax.  In 
the  broad  sense:  an  exaction  referable  to 
the  taxing  power,  with  the  contractual 
element  however,  specializing  it  In  that 
view,  such  an  exaction,  it  would  seem,  should 
be  regarded  and  treated  the  same  as  one 
nnder  a  general  law,  making  submission 
thereto  a  condition  of  continuing  existing 
corporate  privileges  or  business,  as  regards 
the  contract  feature. 

Further,  on  the  latter  last  mentioned,  we  re- 
fer to  State  ex  rel.  Bain,  Trees.,  v.  Seaboard, 
etc..  By.  Co.  (a  C.)  52  Fed.  450.  There  an  ex- 
action of  an  annual  payment  to  the  state  as  a 
condition  of  exercising  an  accepted  corporate 
franchise,  the  same  to  be  In  lieu  of  all  other 
taxes,  was  held  to  be  a  matter  of  contract, 
and  that  it  would  be  difficult  to  sustain  the 
tax  under  the  constitution  as  a  property  tax. 
The  action  was  to  recover  arrearages  for 
25  years.  It  was  held  that  the  exaction  was 
something  due  to  the  state,  but  not  in  the 
nature  of  taxes  on  property. 

"The  right  of  the  state,"  said  the  court, 
"to  collect  the  amount  sued  for  does  not 
grow  out  of  Its  power  to  tax,  but  out  of  Its 
power  to  charge  a  price  for  the  franchise 
granted."  It  Is  not  a  tax  on  the  property 
of  the  road.  It  U  an  imposition  annexed 
to  the  franchise.  "The  contract  price  to 
be  paid  •  •  *  for  the  franchise  grant- 
ed." For  that  reason  it  was  said  that  no 
technical  rules  relating  to  taxes  are  involved. 
The  right  of  the  matter  depends  "on  the 
ordinary  rules  relating  to  the  construction 
of  contracts."  "The  tax  is  a  charge  agreed 
upon  between  the  parties  and  has  nothing 
to  do  with  anything  other  than  the  con- 
tract itself." 

In  that  view  and  under  the  law  as  re- 
gards the  statute  of  limitations  on  contract 
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obligatlonB  to  the  state,  the  rigbt  to  reoorer 
for  the  25  years  of  arrearages  was  gnstained. 
Xbe  most  serious  difficulties  in  tills  case 
have  now  been  cleared  away,  Including  the 
ground.  It  seems,  upon  which  the  learned 
trial  conrt  based  the  Judgments  appealed 
from.  In  this  we  assume  that  It  was  thought 
the  matter  should  be  treated  the  same  as 
penal  statutes  in  aid  of  the  collection  of 
taxes,  or  a  police  regulation,  and  that  the 
words  "or  any  part  thereof,"  which  origi- 
nated In  the  law  of  1862,  where  permission 
to  pay  In  installments  was  granted,  made  the 
penalty  apply  to  a  part,  however  small,  the 
same  as  to  the  whole.  Sncb  statutes  in  aid 
dt  the  enforcement  of  duties  springing  from 
contractual  relations  do  not  seem  to  have 
been  given  careful,  If  any,  consideration. 
Manifestly  there  is  a  wide  difference  be- 
tween laws  relating  to  the  former  and 
those  relating  to  the  latter.  In  construction 
there  is  quite  as  much  difference  in  degree, 
though  the  manner  of  treatment  is  the  same, 
between  the  two,  as  there  Is  between  the 
former  and  a  stipulated  forfeiture  in  pri- 
vate contracts.  Numerous  Instances  might 
be  referred  to,  wbere  remedial  statutes  to 
secure  performance  of  contractual  duties 
have  been  held,  notwithstanding  their  literal 
sense  to  the  contrary,  to  apply  only  to  cases 
of  failure  to  perform,  through  inexcusable 
conduct  Schumacher  v.  Falter,  118  Wis. 
663,  89  N.  W.  485;  Johnson  v.  Huber,  117 
Wis.  68,  93  N.  W.  826,  are  significant  cases 
on  that  In  this  state  and  have  established 
ft  definite  rule  here  on  the  subject  They  are 
to  the  effect  that  excusable  mistake,  whether 
of  law  or  of  fact  prevents  Infilctlon  of  a 
statutory  penalty,  merely  designed  to  stim- 
ulate performance  of  contractual  duties  or 
punish  failure  to  perform,  in  the  absence 
of  something  in  the  law  expressly  indicat- 
ing to  the  contrary;  that  mere  general 
language,  covering  defaults  without  express 
exception  or  qualification,  will  not  be  held 
to  apply  to  failure  of  duty  from  honest 
belief,  based  on  reasonable  ground,  that  the 
circumstances  existing  do  not  grlve  rise  to 
duty  of  performance.  The  basic  theory  of 
these  cases  Is  that  the  court  will  apply 
sabstantialiy  the  same  rule  of  construction 
to  such  statutes,  as  Is  applicable  to  stipu- 
lated forfeitures  in  ordinary  contracts,  to 
the  extent  of  determining  whether  they  were 
Intended  to  apply  literally  or  not  the  pre- 
sumption being  indulged  In,  that  nothing 
absurd  or  unreasonable  was  In  the  legisla- 
tive mind;  and  that  when  the  literal  sense 
would  lead  to  the  contrary,  it  should  be 
restrained  accordingly,  by  a  somewhat 
arbitrary  assumption  that  the  Legislature 
had  in  mind  defaults  only  of  a  nature  In 
harmony  with  the  remedial  feature  pro- 
vided. In  the  absence  of  some  clearly  ex- 
Cl*e88ed  indication  to  the  contrary.  That 
rale  for  construction  may  not  as  said  in 
Beeman  y.  Biemann  et  al.,  106  Wis.  865, 
84  N.W.490,be  very  logical,  but  it  is  a  just 


one  and  has  been  so  fi'rmly  established  tbat 
It  may  well  be  thought  to  be  in  tbe  leg- 
islative mind  in  enacting  laws,  tbe  same 
as  it  Is  presumed  to  be  In  the  minds  of 
parties  la  entering  into  contractoal  rela- 
tions. 

Tbe  foregoing  stated  principle  rules  these 
cases  in  favor  of  the  appellants,  unless  we 
can  discover  In  tbe  law  the  negative  indica- 
tion suggested.  On  this  significant  word  "ab- 
solutely" preceding  the  word  "forfeit"  be- 
fore referred  to  is  prominent  It  is  suggested 
that  the  interpolation  of  that  word  made  ia 
the  Revison  of  1878  did  not  add  to  the  word 
"forfeit"  standing  by  Itself.  Tbat  may  be 
so  in  the  abstract  but  It  does  not  follow  tliat 
the  Legislature  used  the  additional  word 
purposely.  We  must  assume  to  tbe  contrary, 
by  a  very  familiar  rule  of  construction. 
That  assumption  will  not  down  easily  under 
the  circumstances  we  have  here.  The  revisers 
could  have  Joined  the  penal  provision  of  sec- 
tion 184,  c.  18.  Rev.  St  1858,  the  particular 
one  involved  here,  and  the  penal  provision  of 
the  act  of  1800,  making  a  perfect  piece  of 
legislation,  without  the  use  of  the  word  "ab- 
solutely," 80  industriously  interpolated.  We 
do  not  overlook  the  fact  that  the  revisers 
failed  to  record  in  their  notes  any  reason 
for  the  change.  Giving  due  consideration 
to  this  It  does  not  help  the  matter  materially. 
We  cannot  escape  from  the  conclusion  tbat 
the  addition  was  made  advisedly  and  for  a 
particular  purpose  well  defined  in  the  minds 
of  the  revisers  and  the  mind  of  the  Legisla- 
ture. If  tbat  purpose  was  to  negative  the 
Idea  tbat  in  case  of  default  in  any  re- 
spect circumstances  might  efficiently  excuse 
it  and  prevent  tbe  forfeiture,  then  the  rule 
of  tbe  cases  cited  cannot  prevail.  Here, 
again,  tbe  doctrine  applies  tbat  a  meaning 
should  not  be  attributed  to  the  Legislature, 
convicting  it  of  unreasonable  or  absnrd  ac- 
tion, if  that  can  be  avoided. 

It  goes  without  saying  that  In  making  a 
report  by  a  railroad  company  of  its  gross 
earnings  covering  a  year's  business,  and 
making  the  payment  which  the  statute  re- 
quires, there  is  room  for  many  mistakes 
of  an  excusable  nature:  mistakes  Involving 
trifling  or  very  large  STmis:  mistakes  of  law 
and  mistakes  of  fact  or  both:  mistakes  re- 
quiring the  best  of  expert  accountants,  and 
the  highest  order  of  legal  and  Judicial  abili- 
ty to  determine  tbe  right  of  the  matter.  If 
the  penal  provisions  have  the  broad  applica- 
tion contended  for  by  respondent  default  la 
payment  of  any  considerable  part  of  the  li- 
cense fee,  let  it  be  $500  or  $100,000,  any  part 
bowever  small,  so  long  as  it  does  not  fall 
under  tbe  rule  of  "de  minimis  non  curat  lex," 
up  to  tbe  whole,  «ven  without  tbe  circum- 
stances characterizing  tbe  default  being  such 
as  to  Indicate  any  real  fault  whatever,  the 
forfeiture  would  be  Incurred,  without  hope  of 
relief.  The  circumstances  might  be  such  as 
to  exhaust  all  the  instrumentalities  of  the 
law   in  honest  controversy,  before  vlndica- 
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Uon  of  the  right  could  be  secured,  and  yet 
the  forfeiture  would  follow  Just  the  same,  as 
In  caae  of  manifest  fraud  or  Inexcusable  neg- 
lect. It  does  not  seem  possible  that  the  Leg- 
l8latiir«  could  have  so  Intended.  The  con- 
trary would  shock  the  conscience  of  any 
considerate  man.  The  contemplation  of  It 
gives  the  Judicial  mind  pause  and  compels 
diligent  search  for  some  other  Intent,  fairly 
expressed.  If  the  failure  to  make  a  correct 
report  and  pay  the  full  amount  could  re- 
sult In  any  permanent  loss  to  the  state,  It 
might  change  the  picture.  There  would 
then  appear  to  be  some  warrant;  perhaps  a 
good  one:  an  efficient  one,  for  so  drastic  a 
statute  as  the  learned  trial  court  regarded 
the  one  In  question  to  be.  But  such  Is  not 
the  case,  as  we  have  perhaps  snfficlently 
shown. 

As  Indicated  at  the  start,  we  would  have 
preferred  leaving  the  question  last  suggested 
for  future  decision,   but  the  necessities  of 
the  situation  preclude  It.     That  compelled 
broadening  our  consideration  of  the  cases, 
so    as    to    Include    several    matters    which 
would   otherwise   have  been  omitted.     The 
whole  case  might,  under  some  circumstances, 
have  turned  on  whether  failure  to  pay  would 
necessarily  result  In  any  loss  to  the  state. 
In  that  condition  of  the  law  reason  for  a 
pretty    harsh  penalty   for   even   a   mistake 
would    exist     A  strong   stimulus   to  exer- 
cise extraordinary  care  would  not  be  unrea- 
sonable.   Since  there  Is  no  such  danger  there 
Is  no  reason  for  applying  so  drastic  a  penalty 
as  the  one  under  consideration,  for  neglect 
not  Involving  any  real  fault    Not  only  Is  the 
right  of  the  state  to  the  full  amount  of  the 
percentage  of  gross  earnings  not  Impaired 
by  its  having  acted  upon  the  erroneous  re- 
port bat  it  doubtless  had  the  remedy,  among 
others,  to  enforce  the  obligation  suggested  by 
the  words  of  section  1212,  that  the  license 
granted  In  any  case  shall  be  good  for  a  year 
"unless  sooner  revoked."    It  Is  suggested  that 
the  reserved  power  of  revocation  was  granted 
with  reference  to  the  second  half  of  the  li- 
cense fee  payable  six  months  after  the  Issn- 
anoe  of  the  license.    We  see  no  good  reason 
for  so  restricting  the  meaning.    The  power 
•f  revocation,   it  seems,  was   Intended  for 
nse  in  any  case  of  default  the  same  as  was 
held  In  regard  to  licenses  Iraued  to  Insurance 
companies.   Traveler's  Ins.  Co.,  etc.,  v.  Fricke, 
»  Wis.  867.  74  N.  W.  372,  78  N.  W.  407,  41 
I*  B.  A.  867. 

In  fencing  this  case  within  the  very  nar- 
row^  compass  Indicated,  by  putting  outside 
^e  pale  the  Idea  that  the  law  is  referable 
to  ordinary  taxing  power,  the  one  that  It  Is 
referable  to  the  police  power,  and  the  idea 
that  default  in  making  voluntary  payment 
of  the  full  proportion  of  earnings  due  the 
state  could  prejudicially  affect  Its  right  to 
•*wver  the  balance — and  reducing  the  sltua- 
tioo  down  to  one  of  mere  innocent  breach 
«t  Obligation  to  voluntarily  pay  the  full  sum 
of  money  due  on  Implied  agreement:    fuUy 


remediable  by  action  of  debt  as  In  State,  etc., 
V.  National  Accident  Soc.  of  N.  Y.  and  State, 
etc.,  V.  Seaboard,  etc.,  R.  B.  Co.,  leaving  no 
reason  for  an  absolute  forfeiture  to  cover  a 
possible  loss — we  still  are  confronted  by  the 
fact  that  the  Legislature  must  have  consider- 
ately emphasized  the  word  "forfeit"  by  add- 
ing thereto  the  word  absolutely."  We  can- 
not pnt  that  aside  lightly.  If  put  aside  at  al). 
It  must  be  done  by  reasonable  construction, 
not  by  arbitrary  rejection  because  of  the 
thought  that  the  meaning  of  "forfeit"  is  not. 
In  the  abstract  made  different  by  using  it  in 
connection  with  the  adverb  "absolutely." 

The  unreasonableness,  nay  the  absurdity, 
of  the  literal  sense  of  the  words  under  con- 
sideration in  view  of  the  case  as  we  now  find 
It  compels  turning  aside  therefrom  if  an^ 
way  can  be  discovered  which  may  fairly  be 
said  to  have  been  Intended  by  the  Legislature. 

It  seems  that  such  a  way  is  open  and  is 
now  quite  plain.  The  Legislature  did  not 
Intend  the  forfeiture  to  apply  In  case  of  ex- 
cusable mistake  of  tact  or  law  or  both,  one 
Involving  some  matter  of  doubt  or  dlfficulbr 
of  such  serious  nature  as  to  reasonably  ri- 
quire  Judicial  Interference  for  Its  solutiolt. 
We  are  permitted  to  hold  that  by  familiar 
rules  of  construction.  It  appreciated,  or 
must  be  presumed  to  have  appreciated,  that 
the  penalty  was  made  Incidental  to  breach 
of  a  contract  obligation  and  that  as  such  It 
might  be  regarded,  If  the  idea  was  not  ex- 
pressly repelled  In  some  way,  as  open  to  the 
liberal  treatment  customarily  given  by  courts 
to  penal  provisions  In  contracts  between  pri- 
vate persons,  as  intending  that  in  case  of 
Inexcusable  default  the  penalty  should  be  re- 
garded in  the  nature  of  stipulated  damage^, 
and  as  not  affecting.  In  any  way,  liability 
upon  the  contract  for  arrears  in  case  of  the 
breach  having  relation  to  that  subject  Such 
Intent  was  made  manifest  by  emphasizing 
the  word  "forfeit"  by  preceding  it  by  the 
word  "absolutely." 

Construing  the  law  In  question  as  Indicat- 
ed, as  we  well  may,  supported  by  the  logic 
we  have  applied  to  the  matter,  clears  up  all 
obscurities,  avoids  all  absurdities,  makes  the 
law  a  sensible  highly  reasonable  enactment 
In  all  its  parts,  and  grounds  the  reversal 
which  must  result  from  all  the  considera- 
tions, on  a  thoroughly  logical  basis.  It  se- 
cures to  the  state  the  full  consideration 
which  the  law  contemplated  for  the  privilege 
granted,  and  an  additional  sum  by  way  of 
punishment  In  case  of  any  wrong  that  could 
be  reasonably  dignified  as  such  upon  princi- 
ples of  natural  Justice.  It  cannot  fairly  be 
presumed  that  more  was  intended  In  the  ab- 
sence of  language  not  open,  reasonably,  to  be 
otherwise  read.  The  railway  companies  are 
held  Immune  from  punishment  for  honest  and 
not  unreasonable  defaults,  while  being  held  li- 
able to  punishment  for  all  others  and  to  make 
good  to  the  state  the  full  consideration  Impli- 
edly agreed  to  be  paid  for  the  privileges  en- 
joyed.    It  could  not  be  presumed  that  less 
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was  intended  by  the  Legislature  in  view  of 
tlte  general  nature  of  the  enactment,  and  in 
absence  of  language  expressly,  or  clearly  by 
Implication,  so  indicating. 

The  judgmoit  in  each  of  the  four  actions 
is  reversed,  and  the  causes  are  ronanded 
to  the  trial  court  with  directions  to  render 
judgmmt  In  each  thereof  dismissing  the  same. 

DODQE,  J.  (concurring).  I  concur  In  the 
Judgment  of  this  court  on  the  one  ground, 
stated  in  the  opinion,  that  a  construction  of 
section  1214,  Bey.  St  1898,  to  Impose  the 
penalty  by  It  denounced  upon  an  oitlrely 
Innocent  mistake  of  tact  or  law  In  a  bona 
fide  effort  to  comply  with  sections  1211  and 
1212,  Rev.  St  1898,  woold  be  so  absurd  that 
we  cannot  attribute  such  an  intention  to  any 
Legislature  whose  acts  must  be  presumed  to 
be  dictated  by  reason.  The  section  in  ques- 
tion Is  so  highly  penal  and  so  drastic  as  to 
be,  in  effect,  a  criminal  statute.  The  Legis- 
lature, If  excerclslng  reason  at  all,  could  not 
fall  to  realize  that  In  the  preparation  of  a 
report  of  gross  earnings  of  a  great  railroad 
there  must  arise  multiplicity  of  questions  of 
the  utmost  doubt  and  complexity  as  to  what 
properly  constitutes  gross  earnings.  Are 
earnings  on  Interstate  business  to  be  includ- 
ed? Are  receipts  of  money  which  must  be 
repaid,  such  as  the  gross  charge  on  mileage 
tickets,  of  which  a  portion  is  to  be  refimded? 
Are  payments  made  between  dlflferent  rail- 
roads for  switching,  transfer,  or  trackage 
■charges,  or  for  use  of  each  other's  cars, 
earnings  or  only  a  method  of  keeping  account 
of  mutual  accommodations,  of  which  only  the 
balance  in  favor  of  either  road  can  be  con- 
sidered earned?  The  case  of  State  v.  Mc- 
Fetridge,  64  Wis.  130,  24  N.  W.  140,  holding 
that  only  the  balance  of  mutual  account  for 
car  service  is  to  be  so  considered.  Illustrates 
the  opportunity  for  honest  difference  of  opin- 
ion. Again,  there  Is  the  probability  of  all 
sorts  of  errors  and  mistakes,  even  down  to 
clerical  or  arithmetical  ones,  at  the  hands 
of  the  army  of  m«i  of  all  grades  of  Intelli- 
gence and  capacity  upon  whose  acts'  and 
statements  must  be  based  the  accounts  of 
the  general  offices  and  the  report  to  the  state. 
These  are  cogent  reasons  why  the  rules  for 
construction  and  application  of  penal  statutes 
announced  in  Schumacher  v.  Falter,  113  Wis. 
568,  89  N.  W.  486,  and  Johnson  v.  Huber, 
117  Wis.  68,  »3  N.  W.  826,  should  control. 
No  fair  reason  to  the  contrary  Is  apparent  or 
Is  suggested  in  the  opinion.  It  Is  said  that 
such  construction  Is  not  permissible  to  a 
statute  Imposing  a  penalty  for  failure  to  pay 
a  tax  for  some  occult  and  unexplained  rea- 
son. A  glance  at  the  authorities  cited  must 
satisfy  one  that  they  have  no  application  to 
euch  a  statute  as  this,  but  merely  to  those 
augmentations  of  a  tax  which  become  part  of 
it  nnd  are  collected  with  the  tax  In  the  same 
proceeding.  2  Cooley,  Taxation  (3d  Ed.)  p. 
901,  refers  to  cases  where  even  such  penalties 
have  been  denied,  where  nonpaym«it  of  a  tax 


was  due  to  a  reasonable  doubt  of  its  validity. 
Litchfield  V.  Webster  County,  101  U.  8.  773, 
25  L.  Ed.  926;  Savannah  R.  Oo.  v.  Morton, 
71  Oa.  24;  In  re  Miller's  estate,  182  Pa.  157, 
87  Aa  1000;  Com.  v.  Philadelphia  &  B.  G.  & 
L  Co.,  146  Pa.  283,  23  Atl.  809.  Beyond  this 
one  point  I  consider  the  discussion  contained 
In  the  opinion  immaterial  and  unnecessary. 
Much  of  it  forestalls  questions  which  we 
know  to  be  presented  in  pending  cases  and 
which  have  not  been  argued  at  all  fully  up- 
on eltber  side. 

I  eq;)eclally  disagree  with  the  contractual 
doctrine  which  I  understand  to  be  advanced 
In  the  opinion.  Its  fallacy  is  apparent  from 
the  consideration  that  the  license  fee  tax- 
ation In  lien  of  exemption  of  all  other  taxes 
applies  as  well  to  natural  persons  owning 
public  utilities  covered  by  it,  and,  if  a  con- 
tract, must  be  beyond  the  power  of  modifica- 
tion as  to  such  pCTBons,  whatever  reserved 
rights  the  Legislature  may  have  over  cor- 
porations, domestic  or  foreign.  I  look  upon 
the  imposition  under  these  license  fee  stat- 
utes as  "taxation"  In  the  sense  of  that  word 
in  section  1,  art  8,  of  our  Constitution,  and 
think  the  argum^its  and  deductions  to  the 
contrary  unwarranted  by  anything  said  by 
this  court,  fairly  and  Judicially  considered, 
or  by  anything  In  the  history  of  the  consti- 
tutional convention. 

GA8SODAY,  C  J.  (concurring).  I  fully 
concur  in  the  reversal  of  each  of  the  four 
Judgments  In  these  cases.  The  case  present- 
ed, In  my  opinion,  falls  to  show  that  the 
defendants  have  Incurred  the  penalty  pre- 
scribed by  the  sections  of  the  statutes  upon 
which  the  several  actions  were  brought 
But  I  dissent,  respectfully,  from  so  mnch  of 
the  opinion  of  the  court  as  holds,  or  tends 
I  to  hold,  that  the  exactions  by  the  state  from 
I  railway  companies  during  llie  60  years  im- 
I  mediately  preceding  the  present  4d  valorem 
i  tax  law  were  not  taxes  upon  property  within 
I  the  meaning  of  the  provision  of  the  Constitu- 
tion which  declares  that :  "The  rule  of  tax- 
ation shall  be  uniform,  and  taxes  shall  be 
levied  npon  such  property  as  the  Legislature 
shall  prescribe."  Section  1,  art  8,  Const 
I  will  briefly  state  the  grounds  of  my  dissent 
Of  course,  as  often  held  by  this  and  other 
courts,  that  provision,  though  affirmative  in 
form,  is  not  a  grant  to,  but  a  limitation  upon, 
the  powors  of  the  state  Legislature.  Wis. 
Cent  B.  O).  v.  Taylor  Ck>.,  52  Wis.  00,  8  N. 
W.  833;  The  State  ex  rel.  Graef  v.  Forest 
Co.,  74  Wis.  615,  43  N.  W.  651;  State  ex  rel. 
Weiss  V.  District  Board,  76  Wis.  210,  44  N. 
W.  967,  7  L.  R.  A.  830,  20  Am.  St  Rep.  41: 
State  ex  rel.  Lamb  v.  Cunningham,  83  Wis. 
146,  147,  53  N.  W.  85,  17  L.  B.  A.  145,  35 
Am.  St  Rep.  27;  BIttenhaua  v.  Johnston,  92 
Wis.  695,  66  N.  W.  805,  32  L.  B.  A.  380. 
]  Such  limitation  was  for  the  manifest  purpose 
of  protecting  citizens  and  taxpayers  from 
oppressive  taxation.  1  Cooley,  Taxation  (3d 
Bd.)  7-ia    As  "the  power  to  tax  Involves 
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the  power  to  destroy,"  eo,  in  the  absence  of 
constltntloiuil  limitation,  "tbe  only  security 
against  the  abuse  of  this  power  is  found  In 
the  structure  of  the  grovemment  Itself,"  since, 
"in  imposing  a  tax,  the  l/egislature  acts  upon 
its  constituents."  McCulloch  v.  Maryland, 
4  Wheat  (U.  8.)  42a  4  L.  Bd.  679;  Pollock 
▼.  Farmers'  Loan  ft  Trust  Cio.,  168  U.  S. 
«01,  15  Sup.  Ct  912,  88  L.  Bd.  1106.  Whether 
the  exactions  from  railway  companies,  men- 
tioned, constituted  taxes  upon  such  property, 
ought  to  depend  upon  fixed  standards  which 
all  are  bound  to  recognize.  Certainly,  such 
standards  are  not  to  be  found  In  the  process 
of  reasoning — sometimes  permissible — of  In- 
clusion and  exclusion.  To  assert  that  taxes 
levied  upon  property  for  the  purpose  of 
revenue  by  a  particular  method  gives  to  the 
owner  the  protection  of  the  constitutional 
provision  quoted,  but  that  taxes  levied  upon 
the  same  or  a  portion  of  the  same  property, 
or  other  property,  for  the  purpose  of  revenue 
by  a  dllferent  method,  gives  to  the  owner  no 
such  protection,  Is  to  declare.  In  effect,  that 
such  constitutional  provision  gives  no  protec- 
tion unless  the  Legislature  happens  to  pre- 
scribe such  particular  method.  In  other 
words,  it  makes  the  question  of  such  protec- 
tion to  torn  upon  the  choice  of  methods  by 
the  Legislature,  notwithstanding  the  taxes 
In  either  case  are  levied  upon  property  for 
the  purpose  of  revenue.  Certainly  a  limita- 
tion which  Is  thus  optional,  or  to  be  applied 
only  when  convenient  or  desirable.  Is  no 
limitation. 

In  determining  the  question  above  suggest- 
od,  and  in  view  of  the  language  of  the  Con- 
stitution quoted,  it  Is  unnecessary  to  consider 
here  such  exactions,  by  way  of  taxes  In  the 
general  sense,  as  are  not  based  upon  nor 
measured  by  property  or  the  income  of 
property,  whether  they  are  made  under  the 
police  power  of  the  state  In  prescribing  regu- 
lations affecting  tbe  lives,  limbs,  health, 
-comfort,  good  order,  morals,  peace,  and 
safety  of  society,  or  as  exactions  for  special 
privileges  or  licenses  granted.  The  exactions 
of  moneys  under  the  police  power  are  gen- 
erally for  the  purposes  of  regulating  the 
relative  rights,  privileges,  and  duties  between 
Individuals,  the  conservation  of  order,  the 
-encouragement  of  Industry,  and  the  discour- 
agement of  pernicious  employments.  2  Coo- 
ley  on  Taxation  (3d  Ed.)  1125,  1126.  The 
-exactions  of  moneys  under  the  taxing  power 
are  generally  for  the  purposes  of  revenue. 
Id.  Such  distinction  should  be  observed  in 
•considering  the  nature  of  the  exactions  in 
question  from  railroad  companies.  Where 
a  railway  runs  through  a  state,  or  a  consld- 
-erable  portion  thereof,  its  value  Includes, 
not  only  Its  roadbed,  depot  grounds,  rolling 
stD<^,  and  right  of  way,  but  Its  franchises 
and  its  eoiporate  rights  to  operate  the  same ; 
-and  hence  its  value  for  the  purposes  of  taxa- 
tion can  be  most  satisfactorily  ascertained 
J)y  regarding  tb*  whole  railway  as  a  unit 


1  Cooley,  Tax'n,  693-700.  This  seems  to  bs 
expressly  held  In  the  Chicago  &  Northwestern 
Railway  Co.  v.  State  of  Wisconsin  (decided 
herewith)  106  N.  W.  667.  It  Is  very  obvious 
that  It  would  be  very  difficult  if  not  Impos- 
sible, to  ascertain  such  value  through  town 
city,  and  municipal  agencies,  since  the  smali 
section  of  the  railroad  located  in  any  town, 
city,  or  municipality,  by  itself,  would  be  of 
Uttle  or  no  value,  but  as  constituting  a  part 
of  the  whole  line  would  be  of  great  value. 
Tellow  River  Improvement  Co.  t.  Wood 
County,  81  Wis.  560,  562,  61  N.  W.  1004,  17 
L.  R.  A.  02,  and  cases  there  cited.  In  the 
language  of  my  Brother  MARSHALL  in  the 
ad  valorem  case  cited:  "It  is  the  logical 
basis  of  the  mmierous  decisions  holding  it  to 
be  necessary  to  Justice  and  uniformity  of 
rule  In  taxing  laws  that  the  property  of  a 
railway  corporation  be  assessed  as  a  unit; 
the  physical  things  being  regarded  as  merged 
in  that  produced  by  union  with  the  franchise 
element  as  the  one  of  primary  importance" 
— Citing  numerous  cases  in  support  of  the 
statement 

Seemingly  Inspired  by  such  necessity,  the 
Legislature  of  1864  devised  a  system  of  as- 
sessing such  railway  property  as  a  imlt,  and 
fixing  the  amount  which  each  corporation 
was  required  to  pay  at  a  certain  per  centum 
of  Its  gross  earnings.  Chapter  74,  p.  92,  of 
the  General  Laws  of  1854.  That  chapter  Is 
entitled  "An  act  taxing  railroads  and  plank  . 
roads."  The  first  section  of  tbe  act  requhred 
every  railroad  or  plank  road  company  to 
make  out  and  return  to  the  State  Treasurer 
on  or  before  January  10th  of  each  year  a 
true  and  Just  verified  statement  of  its  "gross 
earnings  •  •  •  for  the  preceding  year  up 
to  the  first  day  of  January."  The  second  sec- 
tion declared  that:  "It  shall  be  the  duty  of  the 
said  railroad  companies  and  plank  road  com- 
panies to  pay  or  cause  to  be  paid  to  the 
Treasurer  of  the  state  for  the  use  of  the 
state,  on  or  before  the  10th  day  of  January 
in  each  year,  a  sum  equal  to  1  per  centum 
of  the  gross  earnings  of  their  respective  roads 
so  returned,  which  amount  of  tax  shall  take 
the  place  and  be  In  full  of  all  of  the  taxes  of 
every  name  and  kind  upon  said  roads,  or 
other  property  belonging  to  said  companies, 
or  the  stock  held  by  individuals  therein,  and 
it  shall  not  be  lawful  to  levy  or  assess  there- 
upon any  other  or  further  assessment  or  tax 
for  any  purpose  whatsoever."  That  was 
followed  by  a  provision  applicable  when  the 
road  was  partly  in  this  state  and  partly  In  an- 
other. Sections  3  and  4  of  that  chapter 
prescribed  penalties  for  failure  "to  comply 
with  the  requirements"  of  the  act  Section 
6  of  the  act  made  It  the  duty  of  the  n^asurer 
of  the  state  to  "asc^taln,  as  near  as  may  be, 
the  gross  earnings  of  such  delinquent  com- 
pany, and  assess  thereupon  the  said  one  per 
centum  and  shall  seize  and  lay  upon  the 
whole  or  any  part  of  the  property,  rights,  and 
franchises  of  said  company,  and  after  giring 
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ten  days'  public  notice  of  the  time  and  place 
of  Bale,  shall  proceed  to  sell  at  public  auction 
the  same,  to  satisfy  the  amount  thereof,  to- 
gether with  all  costs  and  disbursements 
*  *  *  Incurred  In  making  such  assess- 
ments and  sale  thereof."  That  act  went  Into 
effect  April  10, 1854.  It  appears  upon  Its  face 
to  have  been  for  the  sole  purpose  of  raising 
and  collecting  public  revenue  "for  the  use  of 
the  state."  This  Is  conceded  In  the  opinion 
flied.  There  was  nothing  In  the  act  regulat- 
ing or  attempting  to  regulate  such  roads  In 
any  way.  It  certainly  was  not  a  police 
regulation.  It  was  purely  a  revenue  meas- 
ure, and  hence,  as  indicated,  a  method  of 
levying,  assessing  and  collecting  taxes  from 
such  companies,  "which  amount  of  tax"  was 
to  "take  the  place  and  be  In  full  of  all  of  the 
taxes  of  every  name  and  kind  upon  said 
roads" ;  and  it  was  therein  declared  "not  to 
be  lawful  to  levy  or  assess  thereupon  any 
other  or  further  assessment  or  tax  for 
any  purpose  whatsoever."  Such  prohibition 
against  such  levy  or  assessment  thereupon  of 
"any  other  or  further  assessment  or  tax" 
was  In  effect  declaring  that  the  exaction 
made  by  the  act  Itself  was  the  assessment 
and  levy  of  taxes.  Except  as  to  a  slight 
change  as  to  the  time  for  making  the  return 
to  the  State  Treasurer,  such  statutes  contin- 
ued in  force  until  1860.  Sections  182  to  186, 
c.  18,  Rev.  St.  1858;  chapter  140,  p.  143, 
Laws  1869. 

Notwithstanding  the  plain  language  em- 
ployed and  the  express  purpose  of  the  act. 
It  Is  now  said  that  chapter  74,  p.  02,  of  the 
Laws  of  1854,  did  not  impose  a  tax  on  rail- 
road property,  nor  a  tax  at  all,  within  the 
meaning  of  section  1,  art.  8,  of  the  Constitu- 
tion; and  this  seems  to  be  putuponthe  ground 
that  this  court  so  held  more  than  60  years 
ago,  and  that  such  ruling  was  thereafter  re- 
peatedly sanctioned.  The  case  referred  to  is 
known  as  the  Waukesha  Case,  and  was  de- 
cided by  this  court  November  17,  1866.  The 
action  was  by  the  railway  comi>any  to  re- 
strain the  local  authorities  from  collecting 
taxes  assessed  In  the  ordinary  way  during 
the  year  1854  upon  the  roadbed,  depot 
grounds,  and  fixtures  in  the  town  of  Eagle, 
on  the  ground  that  such  taxes  were  expressi} 
exempted  by  chapter  74,  p.  92,  of  the  Gen- 
eral Laws  of  1834.  The  defendants  demur- 
red to  the  bin,  principally  on  the  ground  that 
the  act  was  unconstitutional.  In  overruling 
the  demurrer,  Judge  Hubbell,  before  whom 
the  cause  was  tried  at  the  circuit,  in  his  writ- 
ten opinion,  after  stating  the  substance  of 
the  act  above  quoted,  uses  this  slgniflcant 
language:  "The  defendants  contend  that  un- 
der the  law  in  question  the  rule  of  taxation 
is  not  uniform:  (1)  Because  it  establishes  a 
rule  of  taxation  for  property  belonging  to 
companies  mentioned,  differing  from  the  gen- 
eral rale  applicable  to  the  taxation  of  other 
property;  it  being  a  tax  upon  income,  in- 
stead of  a  ratable  tax  upon  value.    (2)  Be- 


cause it  levies  a  state  tax,  and  exempts  from 
town,  county,  and  district  taxes.  (3)  Because 
it  establishes  a  new  mode  of  levying  taxes, 
differing  from  the  general  rule.  •  •  •  I 
am  compelled  to  dissent  from  all  the  posi- 
tions taken  by  the  defendants."  9  Wis.  434. 
The  plain  meaning  of  this  language  Is  that 
the  act  in  question  was  not  in  violation  of  thb 
constitutional  rule  of  uniformity  by  exacting 
"a  tax  upon  Income,  instead  of  a  ratable  tax 
upon  value,"  nor  because  it  "levies  a  state 
tax,  and  exempts  from  town,  county,  and  dis- 
trict taxes,"  nor  "because  It  establishes  a  new 
mode  of  levying  taxes  differing  from  tbe  gen- 
eral rule."  The  whole  scope  of  tbe  opinion 
is  to  the  effect  that  sdbh  "tax  upon  income" 
was  not  in  violation  of  the  constitutloaal  rule 
of  uniformity.  Among  other  things  be  says. 
In  effect,  that  the  act  "operates  as  a  partial 
exemption  from  general  taxation."  0  Wis. 
433-436.  True,  as  stated  In  the  opinion  filed, 
he  said:  "I  regard  the  payment  to  the  state, 
not  as  a  tax,  but  as  a  bonus  or  compensatioD 
for  the  exemptions  granted."  But  he  said 
In  the  same  connection  that  "the  whole  sub- 
stance and  effect  of  the  law  Is  to  release 
those  companies  absolutely  from  all  ordinary 
taxes  for  ordinary  purposes,  upon  condition 
of  an  annual  payment  to  the  state."  He  then 
answered  the  contention  of  the  defendants, 
that  tbe  rule  of  uniformity  was  violated  be- 
cause "tbe  amount  of  such  tax"  was  "reg- 
ulated by  the  amount  of  annual  Income,"  In- 
stead of  the  "value"  fixed  by  the  "assessors." 
by  saying:  "But  all  railroad  and  plank  road 
companies  la  the  state  are  made  subject  to 
the  same  rule.  It  is  doubtless  a  departure 
from  the  general  law,  and  amounts  to  a  de- 
claration  that  this  class  of  property  shall 
have  a  rule  by  itself.  •  •  •  1  have  never 
found  a  Judicial  decision  holding  that,  be- 
cause one  class  of  property  paid  one  rate  of 
duty  and  another  class  a  different  rate,  the 
duties  were  not  uniform.  *  *  *  So  long 
as  each  class  of  property  in  every  part  of  the 
state  and  under  like  circumstances  Is  subject* 
ed  to  the  same  rule.  It  is  difficult  to  see  bow 
the  principle  of  the  Constitution  is  violated; 
much  less  how  the  law  Is  so  grossly  and 
palpably  wrong  as  to  warrant  the  lnterfer> 
ence  of  the  courts,  declaring  it  absolutely 
void.  *  •  •  Under  every  view  which  I 
have  been  able  to  take  of  this  case,  I  cannot 
but  regard  the  act  of  April  1,  1854  (whether 
its  provisions  be  wise  and  equal,  or  other- 
wise), as  within  the  constitutional  power  of 
tbe  Legislature,  and  therefore  valid."  0  Wis. 
435,  436. 

I  find  no  statement  nor  intimation  in  that 
opinion  tending  to  support  the  proposition, 
now  advanced,  that  the  exactions  prescribed 
by  chapter  74,  p.  92,  of  the  General  Laws  of 
1854,  were  not  to  be  enforced  as  taxes  levied 
upon  property  within  the  meaning  of  the  con- 
stitutional provision  quoted.  That  opinion 
was  published  in  tbe  American  Law  Register 
In  May,  1865,  vol.  8.  pp.  679-683.  The  sylla- 
bus recites  tbe  constitutional  provision  quot- 
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ed  and  the  anbstancs  of  the  act  mentioned,  and 
also    the    ruling  of  the  court    as    follows. 
"Held,  that  this  act  was  not  nnconstltutlonal, 
tbougb   the  annual   assessment   on  railroad 
oompanlea  waa  to  be  on  Income,  Instead  of 
on  property  as  In  other  cases,  and  though  the 
companiea  were  exempted  thereby  from  town, 
county,  and  district  taxes."    Judge  Hubbell 
was   an  able  and  learned  lawyer  and  bad 
previously  been  a  member  of  this  court  under 
the  old  organization.    The  appeal  from  the 
order  overruling  the  demurrer  was  argued 
for  six  days  In  this  court  In  July,  1865;   but 
tlie  case  was  not  decided  until  November  17, 
1855,  when,  as  appears  from  the  record  of 
this  court,  the  "order  of  the  court  below  over- 
ruling [the]  demurrer  to  the  bill  [was]  af- 
firmed, with  costs."    The  writing  of  the  opin- 
ion In  the  case  fell  to  the  lot  of  Mr.  Justice 
Smith,  who  was  then  the  reporter  of  the 
court,  and  continued  to  be  such   reporter, 
not  only  during  the  balance  of  his  term,  but 
for  a  year  thereafter.    Had  the  case  been 
reported  In  its  order,  It  would  have  appeared 
in    volume  4  of  Wisconsin  iteports;    but  it 
waa  never  reported  until  Justice  Smith  ceas- 
ed to  be  a  member  of  the  court,  and  then  only 
as  a  note  to  the  Knowiton  Case,  in  9  Wis. 
431-449.    But  no  opinion  of  the  court  was 
ever  prepared  by  Justice  Smith,  nor  by  any 
one,  notwithstanding  the  fact  that  the  paperb 
In    the   case   were   apparentiy   retained   for 
that  purpose,  until  February  4,  1857,  when 
they  were  transmitted  to  the  trial  court.    9 
Wis.  428.    Had  an  opinion  been  prepared  by 
Justice  Smith,  as  contemplated  at  the  time 
the  case  was  decided,  yet  it  could  not  have 
been  flled  as  the  opinion  of  the  court  until 
concurred  in  by  Chief  Justice  Whiton   and 
Justice  Cole,  or  one  of  them.    Four  years  af- 
ter that  decision,  and  after  Justice  Smith 
ceased  to  be  a  member  of  the  court.  Justice 
Cole,  in  his  dissenting  opinion  In  the  Knowi- 
ton Case,  said:    "Though  no  opinion  has  been 
prepared,  yet  the  points  decided  were  writ- 
ten out  by  one  of  the  members  of  the  court, 
and,  as  he  Informs  me,  placed  upon  file  wltii 
the  papers  in  the  case.    It  appears  that  the 
paper  containing  these  points  has  been  mis- 
placed, or  cannot  now  be  found.    Still  I  sup- 
posed the  ground  of  that  decision  waa  well 
understood  throughout  the  state."    9  Wis. 
428.    Obviously  Justice  Cole  did  not  know, 
until  so  Informed  by  Justice  Smith,  that  such 
paper  had  been  "placed  upon  file  with  the 
papers  In  the  case,"  and  there  is  no  evidence 
that  Chief  Justice  Whiton  ever  knew  such 
to  be  the  fact.    In  reporting  the  case.  Jus- 
tice Smith  falls  to  state  that  such  paper  had 
been  placed  upon  file.    All  he  said  in  respect 
to  that  statement,  Is  this:    "The  following 
paper  contains  all  the  opinion  of  the  court 
which  has  been  written,    •    •    •    and  which 
has   been   discovered  since  the   opinions   in 
Knowiton  v.  Supervisors  of  Rock  Co.  were 
written."    The  omitted  words  relate  wholly 
to  the  order  of  affirmance^  which  was  so  of 


record  in  this  court  and  henc*  open  to  in- 
spection. 

In  writing  the  opinion  of  this  court  In  the 
Knowiton  Case,  Dixon,  C.  J.,  speaking  of  the 
Waukeeha  Case,  said:  "Upon  examination  of 
the  records  and  files  of  the  court  In  that  case, 
we  can  find  neither  headnote  nor  opinion.  As 
a  matter  of  fact,  we  are  told  that  none  were 
ever  written."  9  Wis.  424.  Subsequently  the 
same  Chief  Justice  stated  that  the  statements 
of  points  there  published  was  obtained  "from 
one  of  the  attorneys  in  the"  vVaukesha  Case 
and  "Inserted  by  the  reporter."  15  Wis.  467, 
468.  In  Justice  Cole's  dissenting  opinion  In 
that  case,  he  said,  among  other  things,  that 
"this  court  did  not  decide,  as  has  been  inti- 
mated, that  the  law  of  1854  did  not  Impose 
a  tax  in  the  Just  and  proper  sense  of  that 
term,  but  was  a  payment  made  to  the  state  by 
the  several  corporations  to  which  the  law  ap- 
plied in  the  nature  of  a  bonus  or  compensa- 
tion for  the  exemption  granted.  •  *  •  The 
division  of  property  Into  real,  personal, 
and  mixed,  we  considered  a  mere  arbitrary 
division,  which  the  Legislature  might  or 
might  not  regard  in  the  Imposition  of  taxes. 
The  Legislature  might  adopt  other  classifi- 
cations of  property,  Imposing  the  tax  upon 
those  various  classifications  or  kinds  of  prop- 
erty, and  the  rule  of  uniformity  would  be 
preserved.  So  long  as  the  same  rule  of  taxa- 
tion was  laid  upon  the  same  kind  or  class  of 
property  throughout  the  state,  or  the  local  di- 
vision for  which  the  tax  was  raised.  For  in- 
stance, the  Legislature  might  prescribe  that 
all  the  railroad  and  plank  road  property  In 
the  state  should  pay  1  per  centum  of  the 
gross  earnings  of  their  respective  roads  in 
lieu  of  all  other  taxes,  as  was  done  by  the 
act  of  1854,  and  yet  this  law  would  be  valid, 
because  it  applied  to  all  of  that  kind  of  prop- 
erty in  this  state.  It  was  a  uniform  rule 
upon  that  class  of  property  within  the  require- 
ments of  the  Constitution."  9  Wis.  428.  No 
one  will  question  the  Integrity  of  Justice  Cole, 
and  no  one  would  think  of  doubting  the  ac- 
curacy of  his  statements  thus  made,  unless 
he  supposed  he  had  unmistakable  evidence  to 
the  contrary.  In  my  Judgment,  the  language 
of  Justice  Smith,  In  the  paper  mentioned,  is 
to  the  same  effect  as  the  language  of  Justlca 
Cole  al)ove  quotfd  and  the  language  of  Judge 
Hubbell  in  deciding  the  case  above  quoted. 
Justice  Smith's  paper  declared  that:  "The  im- 
position upon  railroad  property  by  the  act  of 
1854,  does  not  violate  that  provision  of  the 
Constitution  of  Wisconsin  which  provides  a 
uniform  rule  of  taxation,  provided  like  prop- 
erty pertaining  to  railroads,  or  all  property 
of  that  class  is  alike  taxed,  or  alike  exempt, 
as  it  appears  to  be.  •  •  •  The  state 
having  exempted  this  class  of  property  from 
any  tax  whatever  (except  the  1  per  cent), 
which  It  had  the  right  to  do,  provided  It  ex- 
empted all  property  of  the  same  class,  uni- 
formly, cannot  be  permitted  to  repudiate  its 
own  act  and  demand  a  levy  under  the  general 
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law,  from  tbe  operation  of  which  It  had 
granted  tbe  exemption."  9  Wis.  449.  The 
plain  meaning  of  this  language  Is  that  chapter 
74,  p.  92,  of  thp  General  Laws  of  1854,  did 
not  violate  the  rale  of  uniformity,  because  It 
prescribed  a  different  method  of  taxing  rail- 
road property  from  other  properly,  since  It 
"alike  taxed  or  alike  exempted"  all  property 
of  that  class,  and  that  by  the  act  In  question 
the  state  had  the  right  to  exempt  from  tax- 
ation all  that  class  of  properly,  except  "a  sum 
equal  to  1  per  centum  of  the  gross  earnings" 
-of  the  respective  roads,  since  the  act  exempted 
all  property  of  the  same  class.  In  other 
words,  it  reaffirmed  the  ruling  of  Judge  Hub- 
bell  in  that  case,  to  the  etTect  that  railroad 
property  could  be  classified  for  tbe  purposes 
-of  taxation  "so  long  as  each  class  of  property 
in  every  part  of  the  state  and  under  like  cir- 
cumstances is  subjected  to  the  same  rule," 
and  hence  that  railroad  property  could  be 
-classified  by  itself  without  violating  the  rule 
of  uniformity.  That  was  intended  to  answer 
the  contention  of  Mr.  Ryan  to  the  contrary 
under  the  second  head  of  his  brief.  9  Wis. 
439-444. 

Having  thus  solemnly  held,  in  effect,  that 
tmder  the  Constitution  the  Legrlslature  had 
power  to  prescribe  the  property  upon  which 
taxes  should  be  levied  and  to  classify  such 
property  for  the  purposes  of  taxation,  and  to 
put  all  railway  property  Into  a  class  by  itself, 
and  to  enforce  pajrment  of  exactions  made  on 
account  of  the  same  in  the  manner  prescribed. 
It  is  difficult  to  understand  how  the  same 
court  in  the  same  action  could  consistently 
hold  that  chapter  74,  p.  92,  of  the  General 
laws  of  1854,  did  not  provide  for  imposing  "a 
tax  on  railroad  property,  or  a  tax  at  all,  with- 
in the  meaning  of  section  1,  art  8,  of  the  Con- 
stitution." Certainly  no  such  inconsistency 
should  be  attributed  to  the  decision  of  Novem- 
ber 17, 1855,  unless  the  evidence  is  unquestion- 
able. I  find  no  such  evidence  In  Justice 
Smith's  paper.  The  balance  of  that  paper 
not  quoted  above,  reads  as  follows:  "If  the 
act  of  1854,  having  relation  to  this  class 
of  property,  was  not  passed  in  a  constitu- 
tional manner,  as  it  is  claimed  appears  by 
-the  records  or  Journals  of  the  Legislature, 
so,  by  like  evidence.  It  would  seem  that  the 
'law  by  which  the  board  of  supervisors  at- 
tempted to  assess  this  property  was  uncon- 
stitutionally passed;  and,  admitting  the 
premises,  the  injunction  Is  proper,  the  bill 
covering  such  a  case.  But  the  court  do  not 
think  the  law  of  1864  does  Impose  a  tax 
within  the  meaning  of  the  .conBtltutlonal  pro- 
visions, and  therefore  the  law  of  1854  is 
valid,  80  far,  at  least,  as  tbe  government  is 
concerned."  9  Wis.  449.  Manifestly,  the 
flrstportlonof  this  quotation  has  no  reference 
to  the  rule  of  uniformity  prescribed  by  sec- 
tion 1,  art  8,  of  the  Constitution,  but  relates 
entirely  to  the  first  point  made  In  tbe  brief 
of  Mr.  Ryan,  to  the  effect  that  chapter  74, 
p.  92,  of  the  General  Laws  of  1854  was 
.a  "law  which  Imposed  a  tax,"  but  was  not 


passed  by  a  yea  and  nay  vote  altered  upon 
the  Journals  of  the  Legislature,  as  prescrib- 
ed by  section  8,  art  8,  of  the  Constitu- 
tion. 9  Wis.  436-489.  According  to  tbe  pa- 
per, the  court  assumed  that  if  it  so  appeared 
"by  the  records  or  Journals  of  the  L^lala- 
ture,"  as  claimed  by  Mr.  Ryan  in  support  of 
his  demurrer,  then  it  also  appeared  "by  like 
evidence  •  •  •  that  the  law  by  which 
the  board  of  supervisors  attempted  to  assess 
this  property  was  unconstitutionally  passed," 
and  hence  no  Justification  to  the  defend- 
ants. The  only  possible  ground  for  an  In- 
ference In  support  of  the  proposition  advan- 
ced Is  the  use  of  the  word  "provisions,"  in  the 
next  clause  of  the  quotation,  or  rather  tbe  use 
of  the  letter  "s"  at  the  end  of  that  word,  mak- 
ing it  plural,  Instead  of  singnlar.  The  lan- 
guage of  that  clause  is  significant  fRie  word 
"but"  at  the  beginning.  Indicates  a  oontlnn- 
ance  of  the  answer  to  Mr.  Ryan's  contention 
that  the  act  mentioned  was  never  passed  by  a 
yea  and  nay  vote  entered  upon  the  Journals, 
as  required  by  section  8  of  article  8  of  the 
Constitution;  and  the  words  "the  law  of  1%4 
does  Impose  a  tax"  relate  to  what  Is  said  In 
that  section,  and  not  to  anything  said  In  sec- 
tion 1,  art  8,  of  the  Constitution.  Tliat  had 
been  fully  covered  in  tbe  other  portion  of 
Justice  Smith's  paper  above  quoted.  Certain- 
ly, there  is  a  broad  distinction  between  a  law 
Imposing  a  tax  and  a  statute  prescribing  a 
method  of  levying  a  tax  upon  property,  or 
making  an  exaction  In  lieu  of  a  tax  on  prop- 
erty. 

In  view  of  the  language  of  that  paper,  and 
the  facts  stated,  and  what  was  said  by 
Justice  Cole,  it  is  very  clear  to  my  mind 
that  this  court  In  the  case  referred  to, 
decided  four  propositlona  November  17, 
1855,  to  the  effect:  (1)  chapter  74,  p.  92. 
of  the  General  Laws  of  1854,  did  not  Impose 
a  tax  within  the  meaning  of  section  8 
of  article  8  of  the  Constitution,  which  re- 
quired the  vote  thereon  to  be  taken  by  yeas 
and  nays  and  entered  on  the  Journal.  (2) 
That  If  It  did,  it  also  appeared  by  like  evi- 
dence that  the  statute  under  which  a  general 
assessment  of  this  same  property  -was  as- 
sessed by  the  defendants  was  not  passed  by 
such  yea  and  nay  vote,  and  hence  was  no 
Justification  for  tbe  defendants.  (3)  Under 
section  1,  art  8,  of  the  Constitution,  the 
Legislature  had  the  power  to  prescribe  the 
property  upon  which  taxes  should  be  levied, 
and  to  classify  such  property  for  the  por^ 
poses  of  taxation,  and  to  put  all  railway 
property  In  a  class  by  Itself,  and  to  enforce 
payment  of  exactions  made  In  the  manner 
prescribed  In  the  act  mentioned.  (4)  That 
act  did  not  violate  the  rule  of  uniformity 
by  prescribing  a  different  method  and  rate 
of  taxing  railroad  property  from  other  prop- 
erty, since  the  exaction  in  lien  of  taxation 
and  the  exemption  therein  made  applied 
alike  to  all  that  class  of  property  through- 
out the  state.  The  question  recurs  whether 
such  power  to  classic  property  for  the  pur- 
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posea    of  taxation  and  to  make  exactions 
in  Ilea  of  taxation  has  since  been  permanent- 
ly negatived  by  tbe  decisions  of  tbls  court. 
It  most  be  admitted  that  November  9,  1860, 
and    several    months    after    Chief    jnstlce 
Wbiton  and  Justice  Smith  had  ceased  to  be 
m^nbers    of    this    court,    and    against   the 
Judgment  of  Justice  Cole,  this  court.  In  an 
opinion    wrlttea    by    Chief    Justice    Dixon, 
concurred  In   by  Justice   Paine,   constitnt* 
lag  a   majority,  brushed  aside  the  decision 
of    November   17,    1866,  with  the  remarks 
that      "upon     examination"      they     found 
"neltber  headnote  nor  opinion"  among  "the 
records  and  flies  of  the  court  In  that  case," 
and   had  been  "told  that  none  were  ever 
written,"  and  that  "from  the  best  Informa- 
tion*' they  had  obtained  they  had  learned 
"that  it  was  determined  by  the  court  that 
no  question  of  the  exercise  of  the  taxing 
power  was  involved   in  It."     Knowlton  v. 
Supervisors  of  Rock   Co.,  9   Wis.   424.     In 
that   case  the  opinion  of  the  court   (with 
Justice  Cote  dissenting)  declared  that  sec- 
tion 1,  art  8,  of  the  Constitution,  prohibit- 
ed  the   Legislature  from  classifying  prop- 
-erty  for  the  purposes  of  taxation  and  then 
to  tax  one  class  at  a  dlfterent  rate  than  an- 
other class.    Among  other  things  It  is  there 
said  that:    "The  rule  of  taxation  shall  b« 
uniform;'  that  is  to  say,  the  course  or  mode 
of    proceeding   in    leylng   or   laying   taxes 
shall  be  uniform.    It  shall  In  all  cases  be 
alike.    The  act  of  levying  a  tax  on  property 
'Consists  of  several  distinct  steps,  such  as  the 
assessment  or  fixing  of  its  value,  the  estab- 
lishing of  the  rate,  etc.;  and.  In  order  to 
have  the  rule  or  course  of  proceeding  uni- 
form,  each   step  taken   mnst  be  tmlform. 
The  valuation  must  be  uniform.    The  rate 
must  be  uniform."     9  Wis.  43fK  421. 

January  4,  1860,  two  cases  were  decided 
by  this  court,  in  which  that  case  was  ap- 
proved so  far  as  deemed  applicable,  both 
relating  to  special  assessments  which  were 
held  to  be  an  exercise  of  the  taxing  power 
and  limited  by  section  1  of  article  S  of  the 
Constitution,  as  modified  by  section  S  of 
article  11  of  the  Constitution.  Weeks  v. 
Milwaukee,  10  Wis.  242-270.  See  page 
2«2.  Lumsden  v.  Cross,  10  Wis.  282-289. 
See  page  284.  In  this  last  case  it  was  ex- 
pressly held  that  "all  taxes  levied  for  the 
purpose  of  revenue,  and  for  the  support  of 
the  government,  as  well  for  the  expenses 
of  municipal  corporations  as  for  the  Btat« 
at  large,  must  be  levied  In  accordance  with 
the  uniform  rule  prescribed  by  section  1, 
art.  8,  of  tbe  Constitution." 

The  case  of  State  ex  rel.  Atty.  Gen.  v. 
Winnebago  Lake  ft  Fox  River  Plank  Road 
Co.,  11  Wis.  85,  came  before  this  court  on 
the  return  to  the  alternative  writ  of  manda- 
mus to  compel  the  plank  road  company  to 
pay  to  the  Treasurer  of  the  state  $70,000, 
being  a  sum  equal  to  1  l>er  centum  of  Its 
cross  earnings  for  two  years,  and  which  It 


had  failed  and  neglected  to  make  return 
to  the  State  Treasurer  and  pay,  as  reqiilred 
by  law.  Chapter  74,  p.  92,  Gen.  Laws  1854; 
sections  182,  183,  c.  18,  Rev.  St  1858.  The 
company  moved  to  quash  the  writ  on  the 
sole  ground  that  the  statutes  cited  were 
In  violation  of  the  constitutional  provision, 
which  declares  that  "the  rule  of  taxation 
shall  be  uniform,  and  taxes  shall  be  levied 
upon  such  property  as  the  Legislature  shall 
prescribe."  Section  1,  art  8.  The  case  pre- 
sented for  consideration  the  same  questions 
involved  In  the  case  decided  November  17,  ■ 
1855.  Both  cases  arose  under  the  same 
statutes — the  only  ditTerence  being  that 
the  former  action  was  brought  by  the  rail- 
way company,  and  the  latter  action  was 
against  the  plank  road  company.  The  opin- 
ion of  the  majority  of  the  court  was  writ- 
ten by  Justice  Paine,  and,  as  his  opinions 
usually  were,  in  language  too  plain  to  be 
misunderstood.  After  speaking  of  the  un- 
certainty of  the  points  decided  in  the  Wau- 
kesha Case,  and  that  it  was  "common  for 
all  conrts  to  review  their  own  decisions," 
be  declared  that,  "in  view  of  its  peculiar 
circumstances,"  he  deemed  it  "eminently 
proper  [for  that  case]  to  be  reconsidered." 
He  then  said  that  If  it  was  decided  in  that 
case  "that  the  law  taxing  rail  and  plank 
road  companies"  was  "a  compliance  with 
the  constitutional  requirement  of  a  uniform 
rule,  it  was  in  tbls  respect  overruled  by"  the 
Knowlton  Case.  Then,  after  reconsidering 
and  rediscussing  the  question,  the  majority 
of  the  court  adhering  to  the  rule  as  stated 
in  the  Knowlton  Case,  held  that  the  Legis- 
lature had  no  power  to  divide  prc^erty  Into 
dlfFerent  classes,  preserving  equality  in  each 
class,  though  fixing  a  different  rate  in  the 
different  classes,  but  that,  on  the  contrary, 
the  rule  of  taxation  must  be  general,  and 
applicable  to  all  taxable  property  alike,  and 
that  the  rule  of  uniformity  "was  designed 
to  secure  equality  in  the  burden  as  between 
the  different  kinds  of  taxable  property." 
11  Wis.  85,  38-42.  The  opinion  then  states 
that  "the  only  remaining  question  is  whether 
the  imposition  upon  the  plank  road  company 
is  a  tax  within  the  meaning  of  tlie  Constitu- 
tion." 11  Wis.  42.  It  then  answers  the 
several  attempts  of  counsel  to  distinguish 
it  from  a  tax,  to  the  effect  that  although 
assessment  on  valuation  was  the  usual  and 
general  mode  of  imposing  a  tax,  yet  that  It 
was  not  essential;  that  the  "difference  in 
the  mode  would  not  prevent  Its  being  a  tax"; 
that  there  was  "certainly  no  room  for  the 
pretense  that  this  is  [was]  a  bonus  for  the 
granting  of  the  charter";  that  there  was 
no  ground  for  claiming  "that  the  bonus 
was  a  mere  proposal  or  offer  of  a  bargain  or 
contract"  since  "the  tax  was  absolute  and 
imperative,  leaving  nothing  to  the  discre- 
tion of  the  taxpayer."  It  is  then  said,  in 
effect  that  the  exaction  cannot  be  maintain- 
ed as  a  license,  which  la  an  "authority  grant- 
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ed  to  do  that  which  the  licensee  might  not 
legally  do  without  it"  The  opinion  con- 
tlnnes:  "We  havo  no  idea  that  the  provision 
of  the  CJonstltutlon  reqaliing  the  rale  of 
taxation  to  be  uniform  was  designed  to*  or 
does,  impose  any  restriction  on  the  police 
power  of  the  Legislature  in  granting  licenses 
for  anything  that  may  In  its  nature  be  the 
subject-matter  of  a  license.  Bnt  we  do  not 
think  they  could  license  the  owners  of  a 
particular  class  of  property  to  be  exempt 
from  the  payment  of  full  taxes  on  the  pay- 
ment of  a  less  sum.  That  would  obviously 
be  no  exercise  of  the  police  power,  but  could 
only  be  resorted  to  as  a  mere  evasion  of 
the  constitutional  rale  of  uniformity,  and 
that  Is  the  only  kind  of  a  license  into  which 
this  act  taxing  tall  or  plank  roads  can 
by  any  possibility  be  construed.  It  is  not 
a  llcenne  to  exercise  the  rights  granted  by 
their  charters,  for  that  right  the  charters 
themselves  give,  and  this  act  does  not  pro- 
fess to  give.  It  grants  only  the  right  to 
be  exempt  from  all  other  taxation  on  the 
payment  of  a  specific  tax  of  1  per  centum 
of  their  gross  earnings.  The  Legislature 
did  not  call  this  a  license,  but  honestly 
called  it  a  tax,  as  it  is  beyond  all  question." 
11  Wis.  45.  Justice  Cole  dissented  from  the 
proposition  that  the  Legislature  had  no 
power  to  classify  property  for  the  purposes 
of  taxation,  and  then  to  tax  one  class  at 
a  different  rate  than  another;  but  he  never 
dissented  from  the  proposition  that  the  ex- 
action of  a  sum  equal  to  1  per  centum  of 
the  gross  earnings  of  rail  and  plank  road 
companies  was  a  tax  within  the  meaning 
of  the  uniformity  clause  of  the  Constitu- 
tion. On  the  contrary,  be  always  contend- 
ed that  It  was  a  tax,  and  a  valid  tax,  on 
all  that  class  of  property.  So  it  appears 
that  March  6,  1860,  this  court  in  that  de- 
cision unanimously  held  that  such  exaction 
upon  such  gross  receipts  was  a  tax  on  the 
property  of  such  companies,  within  the 
meaning  of  section  1,  art  8,  of  the  Con- 
stitution— a  proposition  which  does  not 
seem  to  9nd  favor  at  the  present  time. 

Sixteen  days  after  the  announcement  of 
that  decision,  and  on  March  22,  1860,  the 
Goveraor  of  this  state  approved  of  two  bills 
which  had  Just'  before  passed  the  Legisla- 
ture. One  was  entitled  "An  act  exempting 
certain  property  therein  named,  from  tax- 
ation," and  declared  that:  "The  track,  right 
of  way,  depot  grounds,  and  buildings,  ma- 
chine shops,  rolling  stock,  and  all  other  prop- 
erty, necessarily  used  in  operating  any  rail- 
road in  this  state,  belonging  to  any  rail- 
road company,  are  hereby,  all  and  singular, 
declared  to  be,  and  they  shall  henceforth 
remain,  exempt  from  taxation,  for  any  pur- 
pose whatever,  and  it  shall  not  be  lawful 
to  assess  or  impose  taxes  upon  any  prop- 
erty before  named."  Chapter  173,  p.  153, 
Laws  1860.  Such  exemption  was  subject 
to  a  proviso  as  to  special  assessments  and 


taxes  on  property  not  connected  w1t3i  such 
roads,  and  excepting  therefrom  railroads  op- 
erated by  horse  power.    The  other  was  en- 
titled "An  act  regulating  railroads."     The 
first  section  declared   that:     "All   railroad 
companies  now  organized,  or  tliat  may  here- 
after be  organised  In  this  state,  and  having 
a  railroad  completed.  In  whole,  or  In  part, 
and  being  operated  or  used,  shiall  hereafter 
be  compelled  to  apply  for,   and  obtain,    in 
ttie  manner  hereinafter  directed,  a   licoiae 
for  the  operating  of  their  respective  roads, 
and  to  pay  for  such  license,  to  the  Treasurer 
of  the  state,  as  a  fee  or  cliarge  therefor,  a 
sum  equal  to  one  per  centum  of  the  groes 
earnings  of  their  respective  roads."     Chap- 
ter 174,  p.  153,  Laws  1860.    Sections  2  and 
4  fixed  the  time  for  making  return  to  the 
State  Treasurer  of  the  amount  of  such  gross 
earalngs,  and  applying  for  such  license  and 
paying  for  the  same,  substantially  as  pre- 
scribed In  sections  182,   183,  of  chapter   18 
of  the  Revised  Statutes  of  1858,  as  amend- 
ed by  chapter  140,  p.  143,  of  the  I^ws  of 
18^,  omitting  therefrom  plank   road  com- 
panies.   Section  3  prescribed  a  penalty  and 
forfeiture  for  any  failure  to  comply   with 
the  act  with  a  proviso.    Section  5  repealed 
sections  183  and  186  of  chapter  18  of  the 
Revised  Statutes  of  1858,  and  section  6  ex- 
cepted from  the  act  railroads  operated  by 
horse    power.      These    two    acts    were    not 
only    pending    at    the    same    time    and    ap- 
proved by  the  Oovernor  on  the  same  day, 
but  they  appear  on  their  face  to  have  one 
common  purpose,   as   complements   of   each 
other.     With   some  change  of  phraseology 
and  omitting  the  provisions   In  respect  to 
plank   roads,  they  were,   together.    In  sub- 
stance the  same  as  the  prior  statutes  above 
considered.    Chapter  74,  p.  92,  General  Laws 
of   1854;   sections   182-186,   c.    18,    Rev.    St 
1858.      Horse    railroads    are    expressly    ex- 
cepted fK>m  each,   and  neither   applied  to 
plank   road   companies.     The  one   exempts 
from  taxation  such  property  of  the  railway 
companies  as  is  used  In  operating  the  respect- 
ive railroads  for  which  the  license  Is  grant- 
ed, leaving  all  lands  owned  by  such  com- 
panies, not  adjoining  the  track,  subject  to 
all  ordinary  taxes.    The  sole  purpose  of  the 
two  acts  together  was  to  secure  from  the 
respective    railroad    companies,    each    year, 
"a  sum  equal  to  one  per  centum  of  the  gross 
earalngs  of  such  road."    While  the  one  was 
entitled  "An  act  regulating  railroads,"  yet 
it  contained  no  regulation,  nor  attempt  at 
regulation.     The  only  object  of  the  two  en- 
actments was  to  secure  for  the  use  of  the 
state  the  revenue  mentioned.     The  exaction 
of   such    percentage  of   the   gross   earnings 
of  the  property  so  exempted,  though  in  form 
"as  a  fee  or  charge"  to  l>e   paid   "for  a 
license  for  the  operating  of  their  respective 
roads,"  was  nevertheless  essentially  an  an- 
nual  tax  on  the  respective  companies  for 
the  amount  stated,  in  consideration  of  snob 
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ezemptlona.  Wblle  that  act  was,  nndoubted- 
ly.  Inspired  by  previous  roIlngB  of  this  court, 
yet  It  la  true  that  16  days  before  that  enact- 
ment Justice  Falne,  with  Dixon,  O.  J.,  con- 
cnrring,  declared,  In  the  language  above 
more  fully  quoted,  that  such  exaction  by 
way  of  license  Issued  under  the  circumstan- 
ces mentioned  "could  only  be  resorted  to  as 
a  mere  evasion  of  the  constitutional  rule  of 
uniformity."  11  Wis.  45.  The  Kneeland 
Case  was  decided  after  that  enactment, 
but  was  based  upon  facts  existing  prior 
to  the  enactment  It  was  brought  to 
restrain  the  issuing  of  tax  deeds  on  Knee- 
land's  property,  which  bad  been  sold  for 
taxes  for  the  years  1858-fiO,  on  the  ground 
that  the  assessorti  bad  knowingly  and 
intmtionally  omitted  to  assess  the  prop- 
erty of  railroad  companies  of  the  value  of 
$600,000.  The  city  justified  such  omis- 
rion  under  chapter  74,  p.  92,  Gen.  Laws 
1864,  and  section  183,  c.  18,  Bev.  St  1858, 
and  the  trial  court  held  In  favor  of  the  city 
and  dismissed  the  complaint,  and  Kneeland 
appealed  to  this  court;  and  upon  the  first 
hearing  the  Judgment  was  reversed  and  the 
cause  remanded,  with  direction  to  enter  Judg- 
ment In  favor  of  the  plaintiff.  15  Wis.  454- 
408.  In  writing  the  opinion  of  this  court. 
In  reaching  such  conclusion,  Jtistice  Paine 
starts  out  with  the  statemoit  that  in  the 
case  of  the  Plank  Road  Co.,  11  Wis.  35, 
"this  court  decided  that  the  law  which  at- 
tempted to  make  railroads  and  plank  roads 
taxable  by  a  different  rule  from  that  appli- 
cable to  the  general  mass  of  taxable  property 
was  unconstitutional."  This  was  said  on 
the  theory  that  the  exactions  made  from  such 
companies  by  the  statutes  Just  cited  were 
necessarily  taxes  upon  property  within  the 
meaning  of  section  1,  art  8,  of  the  Constitu- 
tion, and  there  Is  no  intimation  in  that 
opinion  that  such  exactions  were  not  such 
taxes.  15  Wis.  458-466.  The  only  hesitancy  ex- 
pressed In  holding  the  act,  so  taxing  rail- 
roads by  a  different  rule  than  other  property, 
to  be  invalid,  was  the  fact  that  in  the 
Waukesba  Case  the  same  art  had  "been  once 
declared  valid  by  this  court"  15  Wis.  461. 
In  view  of  that  decision,  and  the  fact  that 
tbe  departure  therefrom  had  resulted  In  in- 
validating  all  the  taxes  in  counties  where 
railroad  property  was  located,  the  court  was 
urged  to  retrace  its  steps  and  "hold  the  law 
taxing  railroads  to  have  been  constitutional." 
35  Wis.  462.  But  the  court  finally  concluded 
"that  tbe  consequences  of  going  backward" 
might,  "after  all,  be  more  disastrous  than 
those  of  going  forward."  Tbe  opinion  then 
states  the  point  at  issue  and  the  result  of 
going  backward  In  this  unmistakable  lan- 
gnage:  "But  if  we  go  backward,  we  must 
cay  that  particular  classes  of  property  may 
be  taxed  at  less  rates  than  others,  and  that 
tbe  Legislature  may  make  whatever  dis- 
crimination they  please  In  the  rates  of  tax- 
ation, provided  only  that  each  class  is  tax- 
ed allks."    16  Wis.  403. 


On  a  motion  for  a  rehearing  being  made, 
the  same  was  granted,  and  opinions  filed 
thereon  by  Dixon,  O.  J.,  and  Justice  Paine. 
15  Wis.  467-474.  The  gravity  of  the  situation 
sufficiently  appears  in  those  opinions.  Among 
other  things,  Dixon,  G.  J.,  said :  "Tbe  inter- 
ests involved  are  immense,  and  the  conse- 
quences of  adhering  to  our  late  decision 
beyond  calculation.  Tbe  taxes  for  a  series 
of  years  In  a  great  state  like  this  cannot  be 
annulled,  and  every  proceeding  connected 
with  and  depending  upon  them  overtamed, 
without  a  shock  which  must  be  felt  by  every 
pr(^)erty  owner  and  citizen  of  the  state."  15 
Wis.  468.  "I  do  not  see  how  the  errors  of  the 
past  are  to  be  corrected,  except  by  the  levy 
of  a  new  tax  to  make  up  all  former  defi- 
ciencies. I  have  tried  to  persuade  myself 
that  a  reassessment  and  relevy  of  the  taxes 
for  those  years  was  practicable,  but  I  am  sat- 
isfied It  is  not"  16  Wis.  469.  "It  seems  to 
me  that,  as  to  the  particular  species  of  prop- 
erty in  question  before  the  court  In  1855,  I 
must  return  to  the  rule  then  established." 
15  Wis.  469.  "As  I  have  before  said,  my 
mind  is  in  great  perplexity  and  doubt,  but 
upon  the  whole  I  can  see  no  other  way  than 
to  go  back  to  the  rule  established  by  the  court 
In  1855."  15  Wis.  471.  Tbe  opinion  of  Jus- 
tice Paine  on  that  motion  is  equally  signlfl- 
cant  Among  other  things,  he  said :  "I  have 
become  satisfied  that.  If  we  adhere  to  the 
decision  already  announced  in  this  case,  it 
will  invalidate,  not  only  the  taxes  in  those 
counties  where  there  was  rail  and  plank  roa  J 
property,  but  also  the  entire  taxes  of  the 
state;  for  tbe  omission  of  that  property  in 
tbe  counties  where  it  was  located  necessarily 
disturbs  the  proportions  as  between  them 
and  the  other  counties  in  the  state  equaliza- 
tion. Another  case  has  also  been  argued,  In 
which  it  was  claimed  that  the  principles  of 
our  decision  must  also  Invalidate  the  laws  of 
1860,  professing  to  exempt  railroads  entirely, 
and  then  requiring  them  to  pay  a  license. 
It  is  said  that  this  is  in  substance  tbe  same 
thing  as  tbe  law  of  1854  under  another  name. 
And  I  am  satisfied  also  that  this  is  so.  We 
cannot,  while  adhering  to  our  decision  in  the 
"Plank  Road  Case,"  sustain  this  legislation 
of  1860,  unless  we  are  prepared  to  say  that 
the  Legislature  may  do  that  indirectly  which 
it  cannot  do  dlrecUy;  that  it  may,  by  merely 
calling  things  by  wrong  names,  sustain  the 
most  palpable  evasion  of  a  constitutional  pro- 
vision." 16  Wis.  472.  Then,  after  reiterating 
bis  conviction  "that  a  rule  taxing  different 
kinds-  of  property  at  different  rates  Is  not  a 
uniform  rule,"  be  declared  it  to  be  his  "duty 
to  return  to  and  follow,  though"  he  could  not 
defend,  the  Waukesha  Case ;  that  notwith- 
standing the  uncertainty  as  to  the  decision 
in  that  case,  it  was  known  "that  upon  some 
ground"  the  court  "sustained  the  law  of 
1854,"  and  "that  all  the  taxation  of  the  state 
and  all  the  private  transactions  growing  out 
of  It"  bad  "since  been  conducted  on  the 
theory    of    Its    validity,"    and    bence   that 
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dedston  should  be  regarded  as  Imperative 
authority  and  the  decision  In  the  Plank  Road 
Case,  11  Wis.  35,  orerruled.  16  Wis.  478,  474. 
After  the  case  had  been  reargued.  Justice 
Paine  wrote  another  opinion  on  behalf  of  the 
court,  and  in  doing  so  stated  that  ordinarily 
he  would  content  himself  "without  adding  any- 
thing to  the  opinions"  he  had  "already  filed  in 
the  case,"  but  In  yiew  of  the  fact  that  "the 
positive  conviction,  stated  in  granting"  the 
rehearing,  that  it  was  the  duty  of  the  court 
to  retrace  Its  steps  and  follow  the  Waukesha 
Case,  had  "been  assailed  by  eminent  coun- 
sel," he  briefly  stated  the-  reasons  for  ad- 
hering to  such  convictions.  16  Wis.  892.  The 
opinion  then  discusses  at  some  loigtb  the 
maxim  "stare  decisis"  on  the  atoumption 
"that  there  was  a  decision  of  this  court  sus- 
taining the  validity  of  the  law  of  1854  tax- 
ing rail  and  plank  roads."  15  Wis.  692,  695. 
The  opinion  then  answered  the  contention 
that  no  such  assumption  could  be  Indulged, 
"based  entirely  upon  the  fact  that  no  written 
opinion  was  filed  in  the  Waukesha  Case  as 
the  statute  required."  The  opinion  then 
states  that  Justices  Smith  and  Cole  "both 
agree  that  the  court  decided  that  the  act  of 
1854  was  not  a  violation  of  the  Constitution. 
We  get  this  from  a  written  statement  of  the 
points  decided,  made  soon  after  the  decision, 
by  the  judge  then  acting  as  reporter,  and 
to  whom  the  duty  was  assigned  of  writing  the 
opinion,  which  statement  was  sent  to  one  of 
tihe  connael  in  the  case  for  his  Information ; 
and  from  the  statements  of  Mr  Justice  Cole, 
now  on  the  bench.  •  *  •  The  only  dis- 
crepancy is  that  the  statement  of  Justice 
Smith  shows  that  the  court  did  not  think 
that  the  law  of  1854  Imposed  'a  tax  within 
the  meaning  of  the  constitutional  provisions,' 
while  Justice  Cole  states  that  they  did  'not 
decide  that  it  did  not  Impose  a  tax,'  etc. 
But  the  dlfTerence  is  wholly  Immaterial,  In- 
asmuch as  both  statements  show  the  court 
held  that,  even  If  it  was  a  tax,  It  was  no  vio- 
lation of  the  rule  of  uniformity.  Both  show 
that  the  law  was  decided  to  be  no  violation 
of  the  Constitution."  15  Wis.  696.  Dlxon,  G. 
J.,  had  already  stated  "that  no  opinion  or 
Btatemoit  of  the  points  decided  •  •  *  was 
ever  placed  upon  the  flies  of  this  court,"  but 
that  such  statement  "was  afterwards  ob- 
tained •  •  *  from  one  of  the  attorneys 
In  theformercase  and  inserted  by  the  reporter." 
15  Wis.  467.  Obviously,  neither  Dlxon,  0.  J.,  nor 
Justice  Paine  had  much  faith  In  the  claim  based 
upon  the  word  "provisions,"  contained  in  one 
clause  of  the  statement,  to  the  effect  that  the 
act  of  1854  did  not  impose  a  tax  on  property, 
within  the  meaning  of  the  uniformity  clause 
of  the  Constitution,  especially  against  the 
statement  of  Justice  Cole,  above  quoted,  that 
no  such  decision  was  made.  This  Is  manifest 
from  the  fact  that  each  of  the  several  opin- 
ions of  Jndgefl  Dlxon  and  Paine,  mentioned, 
were  made  to  turn  upon  the  power  of  the 
Legislature  to  classify  property  for  the  pur- 
poses of  taxation  and  then  to  tax  each  class 


at  a  different  rate.  Thus,  Justice  Paine  in 
the  Kneeland  Case  said  In  behalf  of  tbe 
court:  "But,  if  we  go  backward,  we  mnst 
say  that  particular  classes  of  property  may 
be  taxed  at  less  rates  than  others,  and  tbat 
the  Legislature  may  make  whatever  discrim- 
ination they  please  in  the  rates  of  taxation, 
provided  only  that  each  class  Is  taxed  alike." 

15  Wis.  463.  Since  the  court  did  "go  back- 
ward" and  affirm  the  Judgment,  Instead  of 
reversing  it,  the  court  necessarltly  sanctioned 
the  legislative  power  of  classification  and  dis- 
crimination so  far  as  taxing  rail  orplank  roads 
was  concerned.  Certainly  Justice  Paine  did 
not  intend  to  go  back  to  an  assertion  of  Jus- 
tice Smith  which  he  deemed  "wholly  immate- 
rial." That  is  made  plain  in  another  case 
in  the  same  volume,  where  this  court  refused 
to  overrule  the  EOaowlton  Case,  but  expressed 
Itself  as  being  bound  by  the  decision  In  the 
Waukesha  Case,  and  then  declared:  "But 
we  shall  follow  that  decision  no  further  than 
the  exact  point  decided;  that  Is,  to  snstala 
the  validity  of  the  act  of  1864  taxing  rail  or 
plank  roads."    Knowlton  v.  Board  of  Sap'rs, 

16  Wis.  601. 

The  ruling  in  the  Kneeland  Case  "as  to  the 
constitutionality  of  the  law  taxing  railroad 
companies  a  per  cent,  upon  their  gross  earn- 
ings" was  affirmed  in  Dean  v.  Oleason,  1& 
Wis.  1.  The  history  of  such  adjudications 
was  iMirtlaUy  stated  in  52  Wis.  64-77,  8  X. 
W.  840-ft4&  As  stated  by  Justice  Paine  in  tbe 
Kneeland  Case,  "the  laws  of  I860"— chapters 
173,  174,  p.  153,  Laws  of  1860— "professing  to 
exempt  railroads  entirely,  and  then  requiring 
them  to  pay  a  license,"  wera  "in  substance  the 
same  thing  as  the  law  of  1854  under  another 
name."  As  already  indicated,  those  two 
chapters  together  constituted  a  single  plan 
or  scheme  for  taxing  railroads.  With  some 
slight  changes,  increasing  the  percentage 
and  otherwise,  and  were  continued  In  the 
Revisions  of  1878  and  1898,  and  down  to  tbe 
ad  valorem  enactment.  This  is,  in  effect,  con- 
ceded In  the  opinion  filed.  True,  the  sub- 
stance of  chapter  178,  p.  163,  Laws  of  ISGOt 
was  placed  in  the  section  excepting  property 
from  taxation.  Subdivision  14,  {  1038,  Rev. 
St  1878,  and  Rev.  St  189a  And  the  sub- 
stances of  chapter  174,  p.  163,  Laws  of  1860, 
exacting  a  percentage  on  gross  earnings  were 
placed  In  the  chapter  on  tbe  "Taxation  of 
Railroads."  Sections  1211-1214,  Bev.  St 
1878,  and  Rev.  St  189&  But  nevertheless, 
the  two  chapters  are  still  to  be  regarded  an, 
together,  constituting  the  same  scheme  or 
plan  for  taxing  railroads.  They  were  com- 
plements for  each  other,  and  no  Legislature 
would  grant  the  exemption  wthout  some  ex- 
action. Thus  it  was  held  by  this  court  In 
an  opinion  written  by  Dixon,  O.  J.,  that  "the 
payment  of  this  sum  into  the  state  treas- 
ury, and  which  is  called  license  money,  must, 
in  tbe  light  of  past  legislation  upon  the  sub- 
ject be  regarded  as,  in  the  Judgment  of  the 
Legislature,  an  equivalent  for  the  taxes 
which  those  companies  would  otherwise  be 
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required  to  pay,  If  assessed  and  taxed  accord- 
ing to  the  ordinary  method  prescribed  by 
law."  M.  &  St  P.  B.  R.  Co.  v.  SnpMTiBors, 
29  Wis.  lie,  123,  124;  M.  A  St  P.  By.  Co.  v. 
City  of  Milwaukee,  34  Wis.  271,  277,  27a  In 
this  last  case  It  was  held  that  "the  statute  Is 
to  be  fairly  and  liberally  construed  In  favor 
of  the  railroad  companies,  which  do  not  re- 
ceive such  exemptions  as  a  bonus,  but  are 
required  to  pay  Into  the  state  treasury  an 
equivalent  for  taxes  in  the  shape  of  a  li- 
cense." In  a  later  case,  construing  the  sec- 
tions of  the  statutes  last  cited,  it  was  held 
that  "statutes  imposing  license  fees,  which 
are  to  all  Intents  and  purposes  taxes,  should 
be  governed  by  the  same  rules  of  construc- 
tion as  those  imposing  taxes  eo  nomine." 
State  ex  rel.  Abbott  v.  McFetridge,  64  Wis. 
130,  a  N.  W.  140.  The  court  there  said: 
The  statutes  "impose  involuntary  burdens  for 
revenue  purposes  upon  those  who  operate 
railroads.  These  Impositions  are  called  "li- 
cense fees,"  but  in  their  objects  and  effects 
they  are  in  the  nature  of  taxes.  Manifestly, 
the  same  rules  which  prevail  in  the  construc- 
tion of  statutes  imposing  taxes  eo  nomine, 
should  be  applied  to. the  statutes  imposing 
such  license  fees." 

In  view  of  the  adjudications  of  this  court, 
above  cited,  I  would  not  feel  at  liberty  to 
bold  that  the  Legislature  bad  no  power  to 
place  railroad  property  in  a  class  by  Itself  for 
the  purposes  of  taxation  and  to  tax  the  same 
at  a  different  rate  and  by  a  different  method 
than  other  property,  even  were  I  to  concede, 
as  an  original  pn^nosltion,  the  correctness 
of  the  rollng  in  the  Knowlton  Case  and 
the  Plank  Boad  Case — much  less  in  hold- 
ing tbat  a  tax  upon  the  gross  earnings 
of  railway  companies  was  not  a  tax  on 
property  within  the  meaning  of  the  uni- 
formity danse  of  the  Constitution.  But  I 
do  not  concede  such  rulings  to  have  been 
correct  In  an  opinion  written  more  than 
a  quarter  of  a  century  ago,  concurred  in  by 
Chief  Justice  Cole  and  Justices  Lyon  and 
Taylor,  the  writer  pointed  out  the  fact  that 
the  uniformity  clause  of  our  Constitution 
did  not  contain  the  word  "equal"  or  "value," 
or  the  equivalent  of  either  of  those  words, 
like  other  ConsUtutions  cited.  62  Wis.  00-88, 
8  N.  W.  821 ;  Bacon  v.  Board  of  State  Tax 
Com'rs  (Mich.)  86  N.  W.  307,  8  Am.  St 
Rep.  524,  90  Ia  B.  A.  361,  363,  note.  And  so 
the  conclusion  was  there  reached  that  in  the 
absence  of  such  restrictive  words  in  that 
clause  of  our  Constitution,  the  words  "the 
rule  of  taxation  shall  be  uniform,"  sbould 
not  be  construed  as  including  the  word 
"equality,"  or  "value,"  or  the  equivalent  of 
either.  And  so  It  was  there  said  that  that 
clause  in  our  Oonstltntlon  "simply  requires 
tbat  the  rule  of  taxation  shall  be  uniform.' 
But  who  makes  the  rule  which  is  thus  to  be 
uniform?  Was  It  made  by  the  constitutional 
convention,  or  was  it  left  for  the  Legislature? 
Most  of  the  Constitutions  referred  to,  where 
tlie  word  'uniform'  has  been  used,  have  di- 


rectly or  indirectly  applied  It  to  property 
named  therein,  or  valuation,  or  rate,  or 
taxes,  or  classes  of  subjects;  but  In  our 
Constitution  It  applies  to  none  of  those  things, 
but  simply  to  the  'rule  of  taxation.'  What 
is  this  rule  of  taxation?  Manifestly,  It  Is  tbe 
act  of  levying  a  tax,  or  Imposing  taxes,  on 
tlie  subjects  of  the  state  by  the  legislative 
power  of  the  state.  It  is  the  measure  of  In- 
dividual duty  in  support  of  the  public  bur- 
dens, and  the  means  of  oiforcing  the  same. 
The  rule  of  taxation  Is  the  law  of  taxation. 
Such  rule  or  law  must  be  prescribed  by  the- 
Legislature,  as  well  as  the  property  to  which 
it  Is  to  be  made  applicable.  But  the  uni- 
formity does  not  go  directly  to  the  property 
so  prescribed,  but  only  to  the  'rule'  or  law  by 
which  contributions  are  enforced  against  the 
owners  of  such  property.  The  uniformity 
reaches  the  property  so  designated  by  the 
Legislature,  but  only  through  the  'rule'  or 
law  prescribed.  As  the  uniformity  could 
through  the  rule  or  law  only  reach  such 
property  as  the  Legislature  sbould  designate- 
as  being  subject  to  taxation,  it  Is  very  evi- 
dent that  It  never  could  reach  property  not  so 
designated,  and  therefore  exempt  from  tax- 
ation, and  hence  to  which  the  rule  could 
not  apply.  The  Legislature  has  the  ex- 
clusive power  to  designate  the  property  which 
shall  be  subject  to  taxation,  and  to  prescribe- 
a  rule  or  law  by  which  the  owners  of  such- 
property  are  forced  to  contribute  to  the  pub- 
lic burdens,  limited  only  by  the  requirement 
that  the  rule  so  prescribed  shall  be  uniform. 
Uniformity  of  rule  is  entirely  different 
from  uniformity  of  subjects  to  which  the- 
rule  is  applicable.  Most  general  laws  are- 
uniform  rules,  but  the  diversities  in  the- 
subjects  to  which  they  apply  are  innumer- 
able. In  determining  just  what  the  rule  of 
uniformity  shall  be  in  taxation,  and  how  it 
shall  be  applied,  there  is  a  wide  field  for 
legislative  discretion.  Of  course.  It  could 
be  applied  to  rate  or  valuation,  or  mode- 
or  manner  of  assessment  or  collection, 
or  all  exemptions  might  be  repealed  or 
greatly  modified;  and  so  It  could  be'  ap- 
plied to  all  property,  or  to  certain  subjects, 
or  to  certain  classes,  kinds,  or  species  of 
property.  The  denial  of  the  power  of  the- 
Legislature  to  determine  and  fix  'the  rule  of 
taxation,'  subject  to  the  limitation  of  uni- 
formity, and  the  attempt  to  engraft  It  upon. 
the  Constitution  Itself,  as  had  been  done  by 
apt  words  in  other  Constitutions,  has  led  to 
much  diversity  of  opinion,  if  not  confusion 
of  terms."  52  Wis.  93,  04,  8  N.  W.  854,  85o. 
This  certainly  was  la  conflict  with  the. con- 
clusion reached  in  the  Knowlton  Case  and- 
the  Plank  Road  Case,  where,  although  It  wa» 
conceded  to  apply  to  the  "course  or  mode  of 
proceeding  In  levying  or  laying  taxes,"  yet 
It  was  also  said  that  such  "course  or  mod» 
of  proceeding  •  •  •  shall  in  all  cases  be 
alike.  The  act  of  laying  a  tax  on  property 
consists  of  several  distinct  steps,  such  as  the 
assessment  or  fixing  of  its  value,  the  establish- 
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lug  of  the  rate,  etc.;  and.  In  order  to  bare 
the  rule  or  conrse  of  proceeding  uniform, 
«acb  step  taken  must  be  uniform.  Tbe  valua- 
tion must  be  uniform.  Tbe  rate  must  be 
uniform.  Tbus  uniformity  In  such  a  proceed- 
ing becomes  equality;  and  tbere  can  be  no 
uniform  rule  which  is  not  at  tbe  same  time 
an  equal  rule,  operating  alike  upon  all  the 
taxable  property  throughout  the  territorial 
limits  of  the  state,  municipality,  or  local 
subdivision  of  the  government,  within  and 
for  which  the  tax  is  to  be  raised."  9  Wis. 
420,  421.  If  the  construction  tbus  given  to 
the  clause  of  the  Constitution  in  question  1b 
now  to  prevail,  if  "tbe  course  or  mode  of 
proceeding  in  levying  and  laying  taxes"  must 
"In  all  cases  be  alike,"  If  the  "several  distinct 
steps"  in  such  proceedings  "must  be  uni- 
form," then  I  am  unable  to  perceive  upon 
what  principle  tbe  validity  of  chapter  315, 
p.  491,  of  the  Laws  of  1903,  can  be  sustained, 
since  it  provides  only  "for  the  taxation  of 
railroad  companies,"  with  a  different  method 
of  assessment  and  a  different  method  of  val- 
uation and  fixing  the  rate  than  of  other 
property,  and  other  differences  unnecessary 
to  mention.  But,  as  I  read  the  decisions  of 
this  court,  such  construction  so  announced  In 
the  Knowlton  Case  and  sanctioned  in  the 
Plank  Road  Case,  was  expressly  departed 
from  in  the  final  adjudication  In  the  Knee- 
land  Case,  and  subsequently.  Thus  It  was 
held  long  ago  that  "tbe  mode  of  levying, 
assessing,  and  collecting  taxes  is  entirely 
subject  to  the  discretion  of  the  Legislature, 
limited  by  the  constitutional  provision  which 
requires  the  rule  of  taxation  to  be  uniform." 
Smith  V.  Cleveland,  17  Wis.  556,  565.  Chief 
Justice  Dixon,  speaking  for  tbe  court,  there 
said :  "Tbe  machinery  of  taxation,  tbe  mode 
of  levying,  assessing,  and  collecting,  is  sub- 
ject entirely  to  Its  discretion.  The  liability 
to  taxation  and  nonpayment  of  tbe  taxes 
being  admitted,  the  Legislature  may,  as  to  all 
other  things,  declare  what  shall  or  shall  not 
be  essential  to  the  validity  of  the  proceed- 
ings. The  same  power  wBIch  Imposes  a  duty 
may  dispense  with  Its  performance."  So  tbe 
court  held,  In  an  opinion  by  the  same  Chief 
Justice,  that  "the  Legislature  has  power  to 
prescribe  tbe  forms  of  tax  proceedings,  and 
In  matters  of  form  may  declare  what  steps 
shall  or  shall  not  be  essential  to  tbe  validity 
of  a  tax  sale  or  tax  deed."  Smith  v.  Smith, 
19  Wis.  615,  88  Am.  Dec.  707.  But  it  Is 
unnecessary  to  further  cite  authorities 
on  that  question,  since  It  Is  expressly 
held  In  tbe  ad  valorem  case  decided  here- 
with that  it  "Is  within  tbe  legislative  discre- 
tion to  place  railway  corporations  in  a  class 
by  themselves,"  as  Is  done  by  the  act  In  ques- 
tion. Not  only  that,  but  It  Is  there  expressly 
held  that  "the  classification  of  mortgage  In- 
debtedness Is  legitimate  under  tbe  doctrine 
of  classification"  therein  stated.  So  It  Is 
held  In  that  case  that  "the  Legislature  may 
classify  and  subclasslfy  property,  to  the  ex- 


tent of  distinguishing  dlfferoices  as  to  a 
particular  class  or  subclass  reasonably  re- 
quiring special  treatment  to  promote  tbe  am- 
stltutlonal  requirement."  The  placing  of 
railroad  corporations  in  a  class  by  themselves 
for  tbe  purposes  of  taxation  was  Just  as 
legitimate  under  tbe  license  system  as  under 
the  ad  valorem  system.  See  Chicago  &  N.  W. 
Ry.  Co.  V.  State  of  Wisconsin  (decided  here- 
with) lOS  N.  W.  667.  I  am  unable  to  perceive 
any  logical  basis  for  the  proposition  now 
advanced  that  the  exactions  made  by  law  of 
"four  per  centum,"  or  any  other  "per  centum, 
of  the  gross  earnings  of  all  railroads,"  were 
not  taxes  upon  property  within  the  meaning 
of  section  1,  art  8,  of  tbe  Constitution. 
There  can  be  no  question  but  what  snch 
earnings  were  property.  This  court  bas 
recently  held  that  notes  and  mortgages — 
"things  In  action  and  evidences  of  debt" — 
were  "property"  within  the  meaning  of  that 
clause  of  tbe  Constitution,  and  hence  were 
subject  to  taxation  under  that  clausa  Klngs- 
1^  V.  City  of  Merrill,  122  Wis.  185.  190,  194^ 
09  N.  W.  1044,  67  L.  R.  A.  20a  Since 
the  gross  earnings  of  every  railroad  most 
necessarily  be  property  belonging  to  sudi 
corporation,  the  only  remaining  question 
for  consideration  Is  whether  tbe  exactions 
M>  made  In  Ueu  or  consideration  of  snch 
exemption  from  ordinary  taxation  \rere 
"taxes  •  •  •  levied  upon  such  property" 
within  the  meaning  of  that  clause  of  tlie 
Constitution.  In  determining  that  question 
It  Is  Immaterial  whether  tbere  was  a  con- 
tractual  relation  between  the  state  and  the 
railroad  companies  or  not  It  is  conceded  In 
tbe  opinion  filed  that  they  were  "taxes  ia  the 
Just  and  proper  sense  of  tbe  term,"  for  the 
purposes  of  revenue ;  but  it  Is  said  that  they 
were  not  "taxes  on  property  within  the  mean- 
ing of  the  Constitution."  Since  such  exactions 
of  the  percentage  of  such  gross  earnings  were 
"taxes  in  the  Just  and  proper  sense  of  the 
term,"  It  is  difficult  to  conceive  why  they 
were  not  taxes  on  property  within  the  mean- 
ing of  the  Constitution.  Certainly  no  mark- 
ed distinction  has  heretofore  been  pointed 
out  Such  distinction  cannot  be  satisfacto- 
rily made  upon  the  theory  of  Inclusion  and 
exclusion.  The  necessity  for  having  some  fix- 
ed standard  to  determine  such  differences 
seems  to  have  been  realized,  and  so  in  the 
ad  valorem  case,  herewith  decided,  and  above 
cited,  it  is,  as  I  understand,  in  ^ect  held  that 
"the  rule  of  uniformity"  prescribed  by  the 
Constitution  only  applies  to  direct  taxation 
on  property,"  and  that  as  to  such  property 
the  "Legislature  may  classify  and  subclass- 
lfy property."  Tbe  difficulty  about  such  con- 
clusion is  that  tbe  Constitution  does  not  bo 
read.  It  simply  declares  that  "taxes  shall 
be  levied  upon  such  property  as  the  Legis- 
lature shall  prescribe"  by  a  uniform  ral& 
The  language  Is  sweeping  and  Is  broad 
enough  to  cover  all  "taxes  In  the  Just  and 
proper  sense  of  the  term,"    It  is  not  confined 
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to  "direct  taxation,"  nor  direct  taxes.  Even 
if  it  did,  the  proposition  advanced  could  not, 
in  my  judgment,  be  maintained,  for  the  simple 
reason  tbat  a  tax  upon  the  "gross  earnings" 
of  a  railroad  company  is  just  as  much  a 
direct  tax  on  that  portion  of  the  company's 
property  as  though  it  bad  been  upon  the  road- 
bed, or  rolling  stock,  or  any  personal  prop- 
erty. Since  a  tax  on  "things  in  action  and 
eTldencee  of  debt"  has  t>een  held  to  be  a  tax 
on  property  within  the  meaning  of  the  Con- 
stitution (Klngsley  y.  Merrill,  122  Wis.  185, 
99  N.  W.  1044,  67  li.  R.  A.  200),  it  would 
seem  to  follow  that  a  tax  on  gross  earnings 
of  railroad  companies  Is  a  tax  on  property 
within  the  meaning  of  the  same  clause  of  the 
Constitution.  This  must  l>e  so,  unless  such 
"gross  earnings"  are  not  to  l>e  regarded  as 
property,  since  the  mode  of  making  such 
exactions  for  the  purposes  of  revenue  is 
purely  a  matter  of  legislative  discretion. 

But  we  are  not  without  direct  authority 
on  the  question.  tJnder  the  Constitution  of 
the  United  States  "direct  taxes"  are  required 
to  "be  apportioned  among  the  several  states, 
*  *  *  according  to  their  respective  num- 
bers." or  Inbabitanta.  Section  2,  art  1. 
Const.  TT.  8.  But  indirect  taxes,  such  as 
"duties,  Imposts  and  excises,"  are  required 
to  "be  uniform  throughout  the  United  States." 
Section  8,  art  1,  Const  V.  8.  Under  such 
provisions  it  was  always  conceded  that  taxes 
on  land  were  "direct  taxes."  After  elabo- 
rate arguments  and  careful  deliberation  it 
was  held,  under  such  constitutional  provi- 
sions, by  the  Supreme  Court  of  the  United 
States,  that  "a  tax  on  the  rents  or  income  of 
real  estate"  was  a  "direct  tax,"  and,  not  hav- 
ing been  so  apportioned,  was  void.  Pollock 
V.  Farmers'  Loan  &  Trust  Co.,  157  U.  S.  429, 
15  Sup.  Ct  673,  89  L.  Ed.  759.  Such  rul- 
ings were  affirmed  on  reargument  158  U.  S. 
601,  15  Sup.  Ct  912.  39  L.  Ed.  1108.  The 
court  in  the  same  case  then  decided  that 
"taxes  on  personal  property  or  the  Income  of 
personal  property,"  were  "direct  taxes."  Id. 
In  a  later  case  the  same  court  held  that  "a 
stamp  tax  on  a  foreign  bill  of  lading  Is,  In 
su1)stance  and  efTect,  equivalent  to  a  tax 
on  the  articles  included  in  that  bill  of  lad- 
ing, and  therefore  is  a  tax  or  duty  on  ex- 
ports." Fairbank  v.  United  States,  181  U.  8. 
283,  21  Sup.  Ct  648,  45  Lu  Ed.  862.  Since 
"taxes  on  the  income  of  real  and  personal 
property  are  direct  taxes  on  property,  there 
would  seem  to  be  no  escape  from  the  con- 
clusion that  taxes  on  the  Income  of  railway 
companies,  consisting  of  gross  earnings,  are 
also  direct  taxes.  It  is  sought  to  bring  the 
case  within  the  rule  applicable  to  "duties, 
ImiMSts  and  excises,"  or  mere  privileges,  and 
so  cases  are  cited  where  foreign  insurance 
companies  or  other  foreign  corporations  have 
been  licensed  to  do  business  In  the  state. 
Numerous  decisions  of  that  kind  have  been 
made  by  tbat  court,  and  no  one  disputes  the 
proposition.  The  case  apparently  most  re- 
lied upon  is  Maine  t.  Grand  Trunk  Ry.  Co., 
108N.W.— 40 


142  U.  8.  217,  12  Sup.  Ct.  121,  85  U  Ed.  994. 
The  defendant  was  a  corporation  created  un- 
der the  laws  of  Canada,  having  its  princi- 
pal place  of  business  at  Montreal.  The  ac- 
tion was  brought  by  the  state  to  recover  "an 
excise  tax  upon  the  defendant  *  *  * 
for  the  privilege  of  exercising  Its  franchises 
within  the  state,"  under  a  statute  which  de- 
clared tbat: 

"Section  1.  The  buildings  of  every  railroad 
corporation  or  association  whether  within  or 
without  the  located  right  of  way,  and  its 
lands  and  fixtures  outside  of  its  located  right 
of  way,  shall  be  subject  to  taxation  by  the 
several  cities  and  towns  in  which  such  build- 
ings, land  and  fixtures  may  be  situated,  as 
other  property  is  taxed  therein. 

"Sec.  2.  Every  corporation,  person  or  as- 
sociation, operating  any  railroad  in  this 
state,  shall  pay  to  the  State  Treasurer,  for 
'the  use  of  the  state,  an  annual  excise  tax 
for  the  privilege  of  exercising  its  franchises 
in  this  state,  which  with  the  tax  provided 
for  in  section  one  shall  be  in  lieu  of  all  taxes 
upon  such  railroad,  its  property  and  stock." 

It  will  be  observed  that  such  "excise  tax" 
was  in  addition  to  the  taxes  upon  the  prop- 
erty of  the  corporation  in  the  towns  and  cit- 
ies where  it  Is  located.  The  question  for 
determination  was  whether  such  state  stat- 
ute was  a  regqlation  of  Interstate  and  for- 
eign commerc&  The  trial  court  held  that  it 
was,  and  adjudged  accordingly.  That  Judg- 
ment was  reversed  on  the  ground  that  such 
statute  was  not  a  regulation  of  such  com- 
merce, but  in  the  language  of  the  act,  "an 
annual  excise  tax."  Mr.  Justice  Field,  speak- 
ing for  the  court  distinguished  that  case 
from  an  earlier  case  where  the  tax  was  "in 
terms  upon  the  gross  receipts  of  the  cor- 
poration. Phil.  &  8.  8.  Co.  V.  Pa.,  122  U.  S. 
826,  7  Sup.  Ct  1118,  30  L.  Ed.  1200.  Jus- 
tices Bradley,  Harlan,  Lamar,  and  Brown 
dissented  on  the  ground  that  the  act  was  a 
regulation  of  interstate  commerce.  It  had 
long  before  been  well  settled  by  that  court 
that  the  right  of  such  Canada  corporation  to 
do  business  in  the  state  of  Maine  depended 
solely  upon  the  will  of  that  state.  Hooper 
V.  California,  155  U.  8.  648,  652,  15  Sup.  Ct 
207,  39  L.  Ed.  297,  and  numerous  cases  there 
cited.  In  this  last  volume  that  same  court 
held  that  without  Infringing  the  interstate 
commerce  clause  of  the  federal  Constitution, 
a  state  might  Impose  taxes  upon  foreign  cor- 
porations engaged  in  such  commerce,  "gradu- 
ated according  to  the  amount  and  value  of 
the  companies'  property  measured  by  miles, 
and  being  in  lieu  of  taxes  directly  levied  on 
the  property,"  and  that  the  same  was  "a  tax 
which"  was  "within  the  power  of  the  state 
to  Impose."  Postal  Tel.  C.  Co.  v.  Adams,  156 
U.  8.  688,  696-^98,  16  Sup.  Ct  268,  89  L.  Ed. 
311.  It  was  there  said  by  the  court  that 
"doubtless  no  state  could  add  to  the  taxation 
of  property  according  to  the  rule  of  ordinary 
property  taxation,  the  burden  of  a  license  or 
other  tax  on  the  privilege  of  using,  construct- 
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ing,  or  operating  an  Instrumentality  of  In- 
terstate or  international  commerce  or  for  the 
carrying  on  of  such  commerce;  but  the  raloe 
of  property  results  from  the  nse  to  which  it 
is  pat  and  varies  with  the  profitableness  of 
that  nse,  and  by  whatever  name  the  exaction 
may  be  called,  if  it  amounts  to  no  more  than 
the  ordinary  tax  upon  property  or  a  Just 
equivalent  therefor,  ascertained  by  reference 
thereto,  it  is  not  open  to  attack  as  inconsist- 
ent with  the  Constitntlon."  See,  also,  Atlan- 
tic, etc.,  Tel.  Co.  V.  Philadelphia,  190  U.  S. 
165,  23  Sup.  Ct  817,  47  U  Ed.  995.  In  a 
later  case  In  that  court,  where  the  facts  were 
similar  to  the  case  at  bar,  the  local  statute 
required  the  railway  company  to  pay  a  "per- 
centage on  gross  earnings  as  provided  for 
therein,"  In  lieu  of  all  other  taxes;  and  the 
question  was  whether  such  statute  was  a 
regulation  of  interstate  and  foreign  com- 
merce, and  it  was  held  to  be  taxation  of  the 
lands  of  the  company,  through  the  payment 
of  such  percentage,  and  it  was  said  in  the 
uhanlmous  opinion  of  the  court  that:  "But 
there  Is  great  force  in  the  claim  that  the  act 
is  not  subject  to  the  objections  mentioned  in" 
Fargo  V.  Michigan,  121  U.  S.  230,  244,  7  Sup.  Ct 
857,  30  L.  Ed.  888,  Philadelphia  &  S.  S.  Co. 
V.  Pa.,  122  U.  S.  326,  7  Sup.  Ct  1118,  30  L. 
Eld.  1200,  "and  the  cases  therein  referred  to. 
In  those  cases  there  was  a  distinct  tax  upon 
the  gross  earnings  without  reference  to  any 
other  tax,  and  not  in  substitution  or  In  lieu 
of  another  tax,  while  in  this  case  the  act 
plainly  substitutes  a  different  method  of  tax- 
ation upon  the  property  of  a  railroad  com- 
pany. It  Is  a  tax  upon  the  lands  and  all  the 
other  property  of  the  company,  but  Instead  of 
placing  a  valuation  upon  the  lands  and  oth- 
er property,  and  apportioning  a  certain 
amount  upon  such  valuation  directly,  as  was 
the  old  method,  a  new  one  Is  established  of 
taking  a  percentage  upon  the  gross  earnings 
as  a  fair  substitute  for  the  former  taxes  upon 
all  the  lands  and  property  of  the  company, 
and  when  It  Is  said,  as  it  Is  in  this  act  that 
the  tax  collected  by  this  method  shall  be  in 
lien  of  all  other  taxes  whatever,  it  would 
seem  that  it  might  be  claimed  with  great 
plausibility  that  a  tax  levied  under  such 
circumstances  and  by  such  methods  was  not 
in  reality  a  tax  upon  the  gross  earnings,  but 
was  a  tax  upon  the  lands  and  other  property 
of  the  company,  and  ttiat  the  method  adopt- 
ed of  arriving  at  the  sum  which  the  company 
should  pay  as  taxes  upon  Its  property  was 
by  taking  a  percentage  of  its  gross  earnings." 
McHenry  v.  Alford,  168  U.  S.  651,  670,  671, 
18  Sup.  Ct  242,  42  L.  Ed.  614;  Mich.  Cent  R. 
Co.  V.  Powers,  201  U.  S.  245,  26  Sup.  Ct  469, 

50  U  Ed.  . 

But  It  is  unnecessary  to  multiply  author- 
ities. As  indicated,  the  license  system  of 
taxing  railways,  so  called,  which  was  in 
force  in  this  state  during  the  50  years  imme- 
diately preceding  the  present  ad  valorem  sys- 
tem, included  the  exemption  from  taxation  of 
"the  track,  right  of  way,  depot  grounds  and 


buildings,  machine  shops,  rolling  stock  and 
all  other  property  necessarily  used  In  opera- 
ting any  railroad  In  this  state,  belonging  to 
any  railroad  company,"  and  the  exactions 
in  lieu  and  consideration  thereof,  of  a  "per 
centum  of  the  gross  earnings"  of  all  sncb 
railroads.    Subdivision  14  of  section  lOSS  of 
the  Revised  Statutes  of  1878  and  1896,  and 
sections  1211-1214  of  the  same  Statutes.     No 
one  would  claim  that  any  Legislature  would 
grant   such   exemption,   as   an   Independent 
proposition,  nor  without  exacting  payment 
for  the  purposes  of  revenue,  of  an  amount 
supposed  to  be  equal  to  what  would  have 
been  the  taxes  upon  the  property  so  exempt- 
ed, had  the  same  been  assessed  in  the  ordi- 
nary way.    This  is  apparent  from  the  ab- 
sence of  such  exemption  in  the  ad  valorem 
system   (subdivision  3,   i  2,  c.  315,   p.  492. 
IiawB  1903)  and  Its  presence  in  the  license 
system.    The  license  system,  ao  called,  was 
manifestly  resorted  to  by  reason  of  the  seem- 
ing necessity  of  taxing  the  property  of  each 
railway  company  as  a  unit  and  the  difficulty 
of  BO  taxing  such  property,  as  experienced 
in  the  ad  valorem  case  decided   herewith. 
I  am  willing  to  subscribe  to  the  proposition 
that  in  enacting  chapter  315,  p.  491,  of  the 
Laws  of  1903,  providing  for  the  "taxation  of 
railroad  companies"  by  the  ad  valorem  metii- 
od  the  Legislature  was  under   the  limita- 
tions Imposed  by  the  uniformity  clause  of 
the  Constitution;  but  I  am  unwilling  to  sub- 
scribe to  the  proposition,  now  advanced,  that 
in   exacting  the  corresponding   millions   of 
money  annually  from  the  same  companies 
under  the  license  system,  which  so  prevailed 
prior  to  that  enactment  the  Legislature  was 
under  no  limitation   by   reason  of  the  uni- 
formity clause  of  the  Constitution.    The  pur- 
pose of  each  of  the  two  methods  was  to  se- 
cure a  corresponding  amount  of  revenue  for 
the  use  of  the  state. '  To  hold  that  the  enact- 
ment of  the  one  method  was  subject  to  such 
constitutional  limitations  and  that  the  enact- 
ment of  the  other  was  not  is  to  hold  that  the 
Legislature  by  the  choice  of  methods  may 
determine  whether  such  constitutional  re- 
striction shall  or  shall  not  be  operative.    To 
so  hold,  in  my  Judgment,  is  to  place  form 
above  substance,  and  to  deprive  citizens  and 
taxpayers  of  the  protection  heretofore  sap- 
posed  to  have  been  secured  by  such  consti- 
tutional restriction.    If  the  Legislature  may 
rightfully  exercise  such  unlimited  power  to 
make  exactions  from  the  Income  of  railway 
companies,  then  I  do  not  perceive  why  the 
Legislature  may  not  exercise  unlimited  pow- 
er In  making  similar  exactions  from  tlie  in- 
come of  other  property  by  a  similar'  method. 
Can  It  be  that  the  Legislature  can  exempt 
from  taxation  all  property  producing  an  in- 
come, and  then  in  lien  of  sueh  exemption 
exercise  unlimited  power  in  exacting  a  per- 
centage, of  such  income  through  the  so-call- 
ed license  system? 

This  opinion  is  written  in  no  spirit  of  con- 
troversy, but  merely  to  relieve  myself  from 
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responsibilities  which  otherwise  I  woald  ne- 
cessarily Bbare,  not  only  In  the  decision  of 
this  case,  but  also  In  the  decision  of  the  case 
of  Chicago  &  N.  W.  Ry.  C!o.  v.  State  of  Wl»- 
conshi,  108  N.  W.  557,  and  Herman  Nunne- 
macher  t.  State  of  Wisconsin,  infra,  both 
of  which  are  decided  herewith. 


NUNNBMACHBR   y.    STATE. 

(Supreme  Oonrt  of  Wisconsin.  June  21.  1906. 
Concurring  Opinion,  June  22,  1906.  Disaent- 
iag  Opinions,  Jane  25  and  July  16,  1906.) 

1.  COHSTITUTIONAI,  IiAW— RlOHTS  TO  TbAWS- 
FEB  AND   INHEBIT  PBOPEBTT. 

The  right  to  demand  that  property  pass  by 
inheritance  or  will  is  a  natural  and  inherent 
right,  which  cannot  be  wholly  taken  away  or 
substantially  impaired  by  the  Legislature,  but 
is  subject  only  to  reasonable  regulation. 

[Ed.  Note. — For  cases  In  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  §S  156,  160.] 

2.  Taxation— iNHEBiTANCE  Tax. 

The  taxation  of  inheritances  is  justifiable, 
not  on  the  ground  that  the  right  to  Inherit  is 
a  creation  of  the  law  which  can  be  given  or 
withheld  on  such  terms  as  the  Legislature  may 
see  fit,  but  under  the  power  to  reasonably  regu- 
late and  tax  transfers  of  property. 

[Eld.  Note. — For  cases  In  point,  see  vol.  45, 
Gent.  Dig.  Taxation,  |  1673.] 

3.  Same— Natubk  op  Tax, 

The  inheritance  taxes  are  not  taxes  upon 
property,  but  upon  the  right  to  receive  prop- 
erty. 

[Ed.  Note. — Tot  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  g  1673.] 

4.  SAMK  —  LSOALITT  or  INHEBITANOS  TAX 
— CONSnrnTIONALITT  OF  Statdtb. 

Const  art  8,  g  1,  declaring  that  the  rule  of 
taxation  shall  be  uniform,  and  that  taxes  shall 
be  levied  upon  such  property  as  the  Legisla- 
ture shall  prescribe,  does  not  by  implied  ex- 
clusion prohibit  the  Imposition  of  taxes  upon 
anything  other  than  property. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  g  1674.] 

5.  Samx— Want  or  Unifobmity. 

Const  art.  8,  g  1,  declaring  that  the  rule 
of  taxation  shall  be  uniform  and  that  taxes 
shall  be  levied  upon  such  property  as  the  Legis- 
lature shall  prescribe,  applies  only  to  taxes  on 
property,  and  does  not  render  invalid  for  want 
of  nniformlty  the  provisions  of  Laws  1903, 
p.  05,  e.  44,  imposing  upon  inheritances  a  tax 
which  is  graduated  in  proportion  to  the  amount 
of  the  inheritance  and  with  respect  to  the  degree 
of  relationship  of  the  distributees. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  {  1674.] 

6.  CONBTITUTIONAI,     LAW— INHEBITANCK     TAX 

— Equal  Pbotection  or  the  Laws. 

Laws  1903,  p.  65,  c  44,  imposing  on  in- 
heritances a  tax  which  is  graduated  in  propor- 
tion to  the  amount  of  the  inheritance,  is  not  in 
conflict  with  the  provisions  of  the  state  or  fed- 
eral Constitutions,  guarantying  equal  protec- 
tion of  the  laws. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law.  {  685.] 

7.  Taxation  —  Inhebitance  Tax  —  Uhobb- 
TAiNTT  or  Tax. 

Laws  1903,  p.  65,  c.  44,  imposmg  a  tax 
npon  inheritances,  is  not  in  conflict  with  Const. 
art  8,  g  6,  declaring  that  the  Legislature  shall 
provi'^ie  for  an  annual  tax  sufiicient  to  defray 
the  expenses  for  each  year,  and  that,  whenever 
the  expenses  for  any  year  shall  exceed  the  in- 


come, the  Legislature  shall  provide  for  levy- 
ing a  tax  for  the  ensuing  year,  suflScient  with 
other  sources  of  Income  to  pay  the  deficiency. 

8.   CONSTITTJTIONAI.    LAW    —    ADMINISTBATIV* 

Duties— Fixing  Ahount  of  Tax— Natuim 

or    DSTEBjaNATION. 

Those  provisions  of  Laws  1903,  p.  65,  c 
44,  which  commit  to  the  county  court  the  duty 
of  fixing  the  value  of  the  property  inherited  oi 
bequeathed  and  the  amount  of  inheritance  tax 
imposed  by  the  statute,  are  not  objectionable  as 
imposing  administrative  duties  npon  Judicial 
officers. 
Cassoday,  C  J.,  and  Dodge,  J.,  dissenting. 

Action  by  Herman  Nunnemacher,  as  trus- 
tee, against  the  state  of  Wisconsin.  Heard 
on  demurrer  to  the  complaint  Complaint 
dismissed. 

Ryan,  Ogden  &  Bottnm  (Charles  Quarles 
and  Alfred  L.  Gary,  of  counsel),  for  plaintiff. 
L.  M.  Sturdevant  Atty.  Gen.,  and  R.  M.  Bash- 
ford,  Special  Counsel,  for  the  State. 

WINSLOW,  J.  This  Is  an  action  com- 
menced In  this  court  under  the  provisions  of 
section  3200,  Rev.  St  1898,  to  recover  from 
the  state  the  amount  of  an  Inheritance  tax 
paid  under  protest  pursuant  to  an  order  of 
the  county  court  of  Waukesha  county.  The 
complaint  Is  based  upon  the  ground  that 
chapter  44,  p.  65,  of  the  Laws  of  1903,  nnder 
which  the  tax  was  levied  and  paid.  Is  un- 
constitutional. The  Attorney  General  Inter- 
posed a  general  demurrer  to  the  complaint, 
and  thus  the  question  of  the  constitutionality 
of  the  law  Is  squarely  presented. 

A  previous  law  attempting  to  tax  Inher- 
itances and  bequests  (chapter  355,  p.  668, 
Laws  1899),  was  before  this  court  in  the  case 
of  Black  V.  State,  113  Wis.  205,  89  N.  W. 
622,  90  Am.  St  Rep.  853,  and  was  there  held 
unconstitutional,  for  the  reason  that  it  pro- 
vided for  unlawful  discrimination,  In  that  a 
beneficiary  receiving  a  legacy  or  inheritance 
from  an  estate  under  $10,000  paid  no  tax, 
while  a  beneficiary  standing  In  exactly  the 
same  relation  to  the  decedent  and  receiving 
a  legacy  or  Inheritance  of  the  same  amount 
from  an  estate  exceeding  $10,000  was  obliged 
to  pay  a  tax.  In  that  case  it  was  not  con- 
tended that  an  inheritance  or  succession  tax 
could  not  lawfully  be  levied  In  this  state. 
In  fact,  the  validity  of  such  legislation,  as  a 
general  proposition,  was  conceded;  but  the 
contention  was  that  the  law  In  question  made 
unlawful  discriminations  and  hence  was  void. 
From  this  concession  It  resulted  that  this- 
court  assumed,  rather  than  decided,  in  that 
case  that  an  inheritance  tax  law  making  no 
unlawful  discrimination  between  heirs  or 
beneficiaries  could  be  passed  In  this  state 
which  would  be  constitutional.  It  was 
doubtless  In  response  to  the  suggestions  of 
the  opinion  In  that  case  that  chapter  44,  p. 
65,  of  the  Laws  of  1903,  which  Is  now  at- 
tacked, was  passed.  Section  1  of  the  last- 
named  law  provides  In  substance  that  a  tax 
shall  be  Imposed  upon  any  transfer  of  prop- 
erty or  Interest  in  property,  real,  personal,  or 
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mixed,  to  any  person,  association,  or  corpora- 
tion (accept  corporations  organized  solely  for 
religious,  charitable,  or  educational  pur- 
poses), wlien  made  by  will  or  by  operation 
of  tbe  Intestate  laws,  or  by  transfer  made 
by  the  grantor  or  by  another  person  under  a 
power  of  appointment  in  contemplation  of 
death,  to  take  efTect  at  or  after  the  death 
of  the  grantor,  which  tax  shall  be  based  upon 
tbe  clear  market  yalue  of  such  property  at 
the  rates  thereinafter  prescribed,  and  only 
upon  the  excess  over  tbe  exemptions  there- 
inafter granted.  Section  2  provides  that 
when  the  property  or  Interest  transferred  ex- 
ceeds the  exemption  and  does  not  exceed 
^,000  the  tax  shall  be  (1)  1  per  cent  of  tbe 
clear  value  where  the  person  entitled  to  such 
property  shall  be  the  husband,  wife,  lineal 
Issue, -lineal  ancestor  of  the  decedent,  or  law- 
fully adopted  or  mutually  recognized  child 
of  tbe  decedent,  or  a  descendant  of  such 
child ;  (2)  V^  per  cent  in  case  of  the  brother 
or  sister  of  the  decedent  or  a  descendant  of 
such  brother  or  sister,  or  tbe  wife  or  widow 
of  a  son,  or  tbe  husband  of  a  daughter,  of  tbe 
decedent;  (S)  8  per  cent  in  case  of  tbe 
brother  or  sister  of  the  father  or  mother  of 
the  decedent,  or  a  descendent  of  such  brother 
or  sister;  (4)  4  per  cent  In  case  of  tbe 
brother  or  sister  of  the  grandfather  or  grand- 
mother of  the  decedent  or  a  descendant  of 
such  brother  or  sister;  (5)  6  per  cent  in 
case  of  a  beneficiary  in  any  other  degree  of 
collateral  consanguinity,  or  a  stranger  in 
blood,  or  a  body  politic  or  corporate.  These 
rates  are  termed  the  primary  rates.  Section 
S  prorldes.that  when  the  value  of  the  prop- 
erty exceeds  $25,000  the  rates  of  tax  upon 
tbe  excess  shall  be  as  follows:  (1)  Upon 
the  excess  over  $25,000  up  to  $50,000, 1^  times 
the  primary  rates:  (2)  from  $50,000  to 
$100,000,  2  Umes;  (3)  from  $100,000  to 
$500,000,  2^  times;  (4)  upon  all  In  excess  of 
$500,000,  3  times  the  primary  rates.  Section 
4  provides  for  exemptions  as  follows:  (1) 
All  property  transferred  to  domestic  cor- 
porations organized  solely  for  religious,  chari- 
table, or  educational  purposes  and  used  ex- 
clusively for  such  purposes;  (2)  property 
of  the  value  of  $10,000  transferred  to  the 
widow,  and  property  of  the  value  of  $2,000 
transfen-ed  to  each  of  the  other  persons 
named  in  the  first  division  of  section  2; 
(8)  property  of  the  value  of  $600  transferred 
to  each  of  the  persons  named  In  the  second 
division  of  section  2;  (4)  property  of  the 
value  of  $250  transferred  to  each  of  tbe  per- 
sons named  in  tbe  third  division  of  section 
2;  (6)  property  of  the  value  of  $150  trans- 
ferred to  each  of  the  persons  named  In  the 
fourth  division  of  section  2;  and  (6)  prop- 
erty of  the  value  of  $100  transferred  to  each 
of  tbe  persons  or  corporations  named  In  the 
fifth  division  of  section  2.  Hie  remaining 
sections  contain  full  provisions  for  the  admin- 
istration of  the  law  and  the  collection  of  the 
tax,  which  are  not  necessary  to  be  stated  here. 


The  constitutionality  of  Ibis  law,  and  of 
any  similar  law,  is  now  attacked  upon  tbe 
following  general  grounds:  First  that  tbe 
right  to  take  property  by  inheritance  or  by 
win  Is  a  natural  right  protected  by  the  Con- 
stitution, which  cannot  be  wholly  taken 
away  or  substantially  Impaired  by  the  Leg- 
islature ;  second,  that  the  Constitution  of  tbis 
state  limits  the  power  of  taxation  to  property 
only,  and  that  this  tax  is  an  excise  levied 
upon  a  right  or  privilege,  and  hence  uncou- 
Etitutional;  third,  that  even  if  tbe  Legisla- 
ture has  power,  under  the  Constitution,  to 
levy  such  a  tax,  this  law  violates  the  consti- 
tutional requirement  that  the  rule  of  taxa- 
tion shall  be  uniform. 

1.  With  the  first  of  these  propositions  Tve 
agree.  We  are  fully  aware  that  the  con- 
trary proposition  has  been  stated  by  tbe  great 
majority  of  the  courts  of  this  conntry,  includ- 
ing the  Supreme  Court  of  the  United  States. 
The  imanlmity  with  which  it  Is  stated  is  per- 
haps only  equaled  by  tbe  paucity  of  reason- 
ing by  which  it  is  supported.  In  its  simplest 
form  it  is  thus  stated:  "The  right  to  take 
property  by  devise  or  descent  is  the  creature 
of  the  law  and  not  a  natural  right"  Masoon 
T.  Bank,  170  U.  8.  283,  18  Sup.  Ct  594,  42 
L.  Ed.  1037.  In  Eyre  v.  Jacob,  14  Grat  (Va.) 
422,  73  Am.  Dec.  367,  it  is  stated  more  sweep- 
Ingly  thus:  "It  [tbe  Legislature]  may  to- 
morrow, if  it  pleases,  absolutely  repeal  tbe 
statute  of  wills,  and  that  of  descents  and  dis- 
tributions, and  declare  that  upon  the  deatb 
of  a  party,  bis  property  shall  be  applied  to 
the  payment  of  his  debts  and  the  residue 
appropriated  to  public  uses."  But  It  baa 
been  reserved  for  tbe  Supreme  Court  ot 
Nortb  Carolina  to  sweep  away  all  natural 
property  rights  in  a  few  terse  sentences, 
which  may  well  be  quoted:  "Property  Itself, 
as  well  as  the  succession  to  It,  is  the  creature 
of  posltiVie  law.  The  Legislature  declares 
what  objects  in  nature  may  be  held  as  prop- 
erty ;  It  provides  by  what  forms  and  on  what 
conditions  It  may  l>e  transmitted  from  one 
person  to  another;  it  confines  the  ilgbt  of 
Inheriting  to  certain  persons  whom  it  defines 
heirs;  and  on  tbe  failure  of  such  It  takes  the 
property  to  the  state  as  an  escheat  Tbe 
right  to  give  or  take  property  is  not  one  ot 
those  natural  and  inalienable  rights  wblcta 
are  supposed  to  precede  all  government  and 
which  no  government  can  rightfully  impair.'' 
Pullen  V.  Commissioners,  66  N.  G.  361.  In 
this  declaration  the  court  of  North  Carolina 
seems  to  have  easily  reached  the  logical  goal 
toward  which  the  other  cases  only  tend, 
namely,  the  denial  of  all  natural  rights  or 
property.  It  comes  perilously  near  the  doc- 
trine that  might  makes  right 

"The  simple  plan 
That  they  should  take  who  have  the  power. 
And  they  should  keep  who  can." 

The  fallacy  of  the  Idea  that  tbe  government 
creates  or  withholds  property  rights  at  will 
Is  very  apparent    Under  our  sys^m   the 
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gOYemment  la  tbe  creature  of  tbe  people, 
the  product  of  a  social  compact  Tbe  people, 
In  full  poBseulon  of  liberty  and  property, 
come  together  and  create  a  goTemment  to 
protect  tbemselves,  their  liberty,  and  their 
property.  The  govemment  which  they  create 
becomes  their  agent;  tbe  officers  their  serv- 
ants. Under  tbe  theory  of  tbe  North  Caroli- 
na court  these  agents,  in  turn,  create  prop- 
erty rights  and  confer  them  upon  their 
creators,  who  poasessed  these  rights  long  be- 
fore. The  people  create  an  agency  to  pro- 
tect their  existing  rights  which  assumes  to 
confer  or  withhold  these  same  rights.  But 
the  question  Is  chiefly  historical.  From  the 
historical  standpoint  the  Idea  that  all  rights 
of  property  and  rights  to  transmit  the  same 
by  Inheritance  or  will  have  their  origin  in 
the  positive  enactments  of  law  by  an  estab- 
lished gorenunent  cannot  stand  the  test 
Govenunents  have,  Indeed,  from  the  earliest 
times,  regulated  the  exercise  of  these  rights, 
prescribed  ways  and  forms  for  their  exercise, 
and  protected  them  by  positive  law;  and  so 
tbey  do  now.  From  this  universal  exercise 
of  tbe  right  of  regulation  the  idea  of  govern- 
mental right  to  create  and  destroy  may  have 
arisen,  but  it  seems  more  likely  to  have 
arisen  from  failure  to  keep  In  mind  the  rad- 
ical difference  between  our  republican  theory 
of  tbe  origin  of  government  and  the  European 
medieval  theory.  Our  theory  is  that  the 
people.  In  full  possession  of  inalienable  rights, 
form  the  government  to  protect  those  rights. 
The  medieval  idea  was  that  the  government 
was  sent  down  from  above,  and  that  from 
it  rights  and  privileges  were  allowed  to  flow 
In  gracious  streams  to  the  people,  who  other- 
wise would  not  irassess  them. 

That  there  are  Inherent  rights  existing  in 
tbe  people  prior  to  the  making  of  any  of  our 
Constitutions  is  a  fact  recognized  and  declar- 
ed by  the  Declaration  of  Independence,  and 
by  substantially  every  state  Constitution. 
Our  own  Constitution  says  in  Its  very  first 
article:  "All  men  are  bom  equally  free  and 
independent  and  have  certain  Inherent  rights; 
among  these  are  life,  liberty  and  the  pursuit 
of  bapplness;  to  secure  tbese  rights  govern- 
ments are  instituted  among  men  deriving 
their  Just  powers  from  the  consent  of  the 
governed."  Notice  the  language,  "to  secure 
these  (Inherent)  rights  governments  are  In- 
stituted;" not  to  manufacture  new  rights  or 
to  confer  them  on  its  citizens,  but  to  con- 
serve and  secure  to  its  dtlaens  the  exercise 
of  pre-existing  rights.  It  Is  true  that  the  in- 
herent rights  here  referred  to  are  not  defined 
but  are  included  under  the  very  general  terns 
of  "life,  liberty  and  the  pursuit  of  bap- 
plness." It  is  relatively  easy  to  deflne  "life 
and  liberty,"  but  It  Is  apparent  that  the 
term  "pursuit  of  bapplness"  Is  a  very  compre- 
hensive expression  which  covers  a  broad  fleld. 
Dnquestlonably  this  expresislon  covers  the 
idea  of  tbe  acquisition  of  private  property; 
not  that  tbe  possession  of  property  Is  the  su- 
preme good,  but  that  there  Is  plnntod  in  tbe 


breast  of  every  person  the  desire  to  possesb 
sometfaiug  useful  or  something  pleasing 
which  will  serve  to  render  life  enjoyable, 
which  shall  be  his  very  own,  and  which  be 
may  dispose  of  as  he  chooses,  or  leave  to 
his  children  or  his  dependents  at  his  decease. 
To  deny  that  there  is  such  universal  desire, 
or  to  deny  that  tbe  fulfillment  of  this  desire 
contributes  in  a  large  degree  to  the  attain- 
ment of  human  happiness  is  to  deny  a  fact  as 
patent  as  the  shining  of  the  sun  at  noonday. 
And  so  we  find  that,  however  far  we  pen- 
etrate into  the  history  of  the  remote  past, 
this  idea  of  tbe  acquisition  and  undisturbed 
possession  of  private  property  has  been  the 
controlling  Idea  of  the  race,  the  supposed 
goal  of  earthly  happiness.  From  this  idea 
has  sprung  every  industry,  to  preserve  it 
governments  have  been  formed,  and  Its  de- 
velopment has  been  coincident  with  tbe  de- 
velopment of  civilization.  And  so  we  also 
find  that,  from  the  very  earliest  times,  men 
have  been  acquiring  property,  protecting  it 
by  their  own  strong  arm  it  necessary,  and 
leaving  it  for  the  enjoyment  of  their  descend- 
ants; and  we  find  also  that  the  right  of  tbe 
descendants,  or  some  of  them,  to  succeed  to 
the  ownership  has  been  recognized  from  tbe 
dawn  of  human  history.  The  blrtbrigbt  of 
tbe  firstborn  existed  long  before  Esau  sold 
bis  right  to  the  wily  Jacob,  and  tbe  Mosaic 
law  fairly  bristles  with  provisions  recognizing 
the  right  of  Inheritance  as  then  long  existing, 
and  regulating  Its  details.  Tbe  most  ancient 
known  codes  recognize  it  as  a  right  already 
existing  and  Justice  Brown  was  clearly  right 
when  he  said.  In  U.  S.  v.  Perkins,  163  U.  S. 
625,  16  Sup.  Ct.  1073,  41  L.  Bd.  287:  "Tbe 
general  consent  of  the  most  enlightened  na- 
tions has  from  tbe  earliest  historical  period 
recognized  a  natural  right  in  children  to  In^ 
herit  the  property  of  their  parents." 

The  existence  of  the  right  to  dispose  of 
property  by  will  in  the  earliest  times  Is 
not  so  easy  of  proof.  Nevertheless  it  seems 
there  can  be  no  doubt  of  tbe  fact  Tbe 
biblical  writings  show  tbe  exercise  of  the 
right  from  the  times  of  Abraham,  and  Mr. 
Schouler  in  bis  work  on  Wills  (2d  Ed.)  8  13, 
says  that  history  "confirms  the  opinion  that 
the  practice  of  allowing  the  owner  of  property 
to  direct  its  destination  after  his  death,  or  at 
least  of  Imposing  general  rules  of  Inheritance, 
Is  coeval  with  civilization  Itself,  and  so  close, 
in  fact  upon  the  origin  of  property  and  pro- 
perty rights  as  not  to  be  essentially  sepa- 
rated in  point  of  antiquity."  The  laws  of 
Solon  allowed  the  willing  of  personal  proper- 
ty In  Athens,  and  the  laws  of  the  Twelve 
Tables  in  Rome.  In  Ihigland  the  right  of 
testamentary  disposition  of  personal  and 
real  proper^,  or  at  least  a  part  of  it  was 
recognized  from  the  very  earliest  times, 
but  lands  could  not  be  willed  after  the 
Norman  Invasion  and  the  establishment  of 
feudal  tenures  until  St  32  Henry  VIII,  c. 
1,  H  1-S>  Cassoday  on  Wills,  |  31  et  seq.;  30 
A.  ft  B.  Bnc.  IjSW.  p.  649.    So  clear  does  it 
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«eem  to  as  from  the  historical  point  of 
view  that  the  right  to  take  property  by  in- 
heritance or  win  has  existed  in  some  form 
among  clrllized  nations  from  the  time 
when  the  memory  of  man  runneth  not  to 
the  contrary,  and  so  conclusive  seems  the 
argument  that  these  rights  are  a  part  of 
the  Inherent  rights  which  governments,  un- 
der our  conception,  are  established  to  con- 
serve, that  we  feel  entirely  Justified  in  re- 
jecting the  dictum  so  frequently  asserted 
■  by  such  a  vast  array  of  courts  that  these 
rights  are  purely  statutory  and  may  be 
wholly  taken  away  by  the  Legislature.  It 
is  true  that  these  rights  are  subject  to  rea- 
sonable regulation  by  the  Legislature,  lines 
of  descent  may  be  prescribed,  the  persons 
who  can  take  as  heirs  or  devisees  may  be 
limited,  collateral  relatives  may  doubtless 
be  Included  or  cut  oflT,  the  manner  of  the 
«xecutlon  of  wills  may  be  prescribed,  and 
there  may  be  much  room  for  legislative 
action  In  determining  bow  much  property 
shall  be  exempted  entirely  from  the  power 
to  will  so  that  dependents  may  not  be  en- 
tirely cut  off.  These  are  all  matters  within 
the  field  of  regulation.  The  fact  that 
these  powers  exist  and  have  been  nnlver- 
sally  exercised  affords  no  groimd  for  claim- 
ing that  the  Legislature  may  abolish  both 
inheritances  and  wills,  tnm  every  fee-simple 
title  Into  a  mere  estate  for  life,  and  thus,  In 
efTect,  confiscate  the  property  of  the  people 
once  every  generation. 

But,  while  we  utterly  reject  the  doc- 
trine of  Byre  v.  Jacob,  and  hold  the  right 
to  demand  that  property  pass  by  Inherit- 
ance or  will  Is  an  Inherent  right  snbject 
only  to  reasonable  regulation  by  the  Leg- 
islature, we  are  not  thereby  brought  to 
the  conclusion  that  inheritance  or  succes- 
sion taxes  can  not  be  levied.  They  do  not 
depend  upon  the  right  to  confiscate.  We 
agree  entirely  with  the  Ideas  expressed  by 
the  Supreme  Court  of  Massachusetts  In  Ml- 
not  V.  Wlnthrop,  162  Mass.  113,  38  N.  B. 
S12,  26  L.  R.  A.  269,  where  It  Is  said :  "We 
assume  that  under  the  Constitution  this 
(1.  e.,  the  taking  of  all  property  by  the  state 
on  the  death  of  the  owner)  cannot  be  done 
either  directly  or  Indirectly ;  that  the  Legis- 
lature cannot  so  far  restrict  the  right  to 
transmit  property  by  will  or  by  descent  as 
to  an  amount  to  an  appropriation  of  prop- 
erty generally;  that  It  cannot  Impose  a 
tax  which  shall  be  equivalent  or  almost 
equivalent  to  the  value  of  the  property,  and 
cannot  so  limit  the  persons  who  can  take 
as  heirs,  devisees,  distributees,  or  legatees 
that  the  great  mass  of  ail  the  property  of 
the  Inhabitants  must  become  vested  in  the 
commonwealth  by  escheat  The  state  can 
take  property  by  taxation  only  for  the  public 
service,  and  we  assume  that  Its  right  to  take 
property,  if  any  exists,  by  regulating  the 
distribution  of  it  on  the  death  of  the  owner 
Is  limited  In  the  same  manner,  and  that  this 
right    must   be   exercised   In  a   reasonable 


way."  Inheritance  or  succession  taxes  are 
very  ancient  and  are  said  to  have  bad  their 
origin  in  the  Roman  law.  They  have  long 
been  In  force  In  the  Boropean  states,  and 
In  England  and  her  colonies,  where  they  are 
known  as  "death  duties."  They  may  be 
fully  justified  under  the  power  of  regulation 
and  taxation  of  transfers  of  property.  No 
one  doubts  for  a  moment  that  a  govern- 
ment may  levy  a  tax  upon  transfers  of  land,  or 
upon  business  transactions;  It  Is  done  by 
the  federal  government  in  this  country  when- 
ever additional  and  extraordinary  revenues 
are  needed,  in  the  form  of  stamp  duties. 
These  taxes  are  not  based  upon  the  power 
to  Interdict  or  prohibit  such  transactions, 
but  upon  the  power  to  reasonably  regulate 
and  tax  them.  Succession  or  inheritance 
taxes  may  well  be  sustained  upon  the 
same  principle;  not  upon  the  power  to 
prohibit,  but  upon  the  power  to  reasonably 
regulate  and  tax.  This  power  existed  when 
our  state  government  was  formed.  It  enter- 
ed Into  and  modified  the  Inherent  right  to 
possess,  transmit,  and  will  property,  at  tbe 
time  the  Constitution  was  adopted,  so  tbat 
the  Inherent  right  recognized  and  preserv- 
ed by  the  Constitution  was  and  is  a  right 
snbject  to  reasonable  reg^ilatlon  and  tax- 
ation. So  we  arrive  at  the  conclusion  that 
the  general  principle  of  Inheritance  taxation 
may  be  Justified  under  the  power  of  reason- 
able regulation  and  taxation  of  transfers  of 
property,  and  we  pass  to  the  second  conten- 
tion. 

2.  This  contention  Is  that  by  section  1  of 
article  8  of  the  Constitution  taxes  can  on- 
ly be  levied  on  property.  This  provision  Is 
the  only  general  provision  of  the  Constltn- 
tlon  upon  the  subject  and  reads  as  foliowrs : 
"The  rule  of  taxation  shall  be  uniform,  and 
taxes  shall  be  levied  upon  snch  property  as 
the  Legislature  shall  prescribe."  The  ar- 
gument Is  tbat  this  provision,  by  the  rule  of 
expresslo  nnlus  est  excluslo  alterius,  pro- 
hibits the  levy  of  any  taxes  in  this  state 
except  taxes  upon  property,  and  that  as  In- 
heritance taxes  are  held  to  be  excise  taxes 
upon  the  right  to  take  property  and  not 
taxes  upon  property  they  cannot  be  levied 
in  this  state.  It  must  be  admitted  that,  by 
the  absolutely  uniform  current  of  decision  In 
this  country.  Inheritance  taxes  are  not  taxes 
upon  property,  but  upon  the  right  to  receive 
property.  It  would  not  be  useful  to  cite 
the  cases  which  hold  this  doctrine;  they 
will  be  found  quite  fully  cited  and  tabulated 
in  27  Am.  &  Bug.  Ency.  of  Law  (2d  Ed.) 
p.  838,  note  6.  This  court  has  announced 
the  same  doctrine  in  State  v.  Mann,  76  Wis. 
469,  45  N.  W.  526.  46  N.  W.  61,  and  Black 
V.  State,  113  Wis.  205,  89  N.  W.  622,  90  Am. 
St.  Rep.  853,  and  It  cannot  be  considered 
aa  open  to  doubt  <  So  we  meet  the  question 
whether  any  taxes  other  than  taxes  upon 
property  can  be  constitutionally  levied  .In 
Wisconsin.  •  It  seems  strange  that  notwith- 
standing  the  lapse   of   nearly  three    score 
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yean  since  tbe  adoption  of  the  Constitution, 
tbls  question  has  never  been  authoritatively 
decided  in  Wisconsin,  yet  sucb  is  the  un- 
doubted fact  The  clause  has  been  con- 
sidered and  the  question  approached  in 
numerous  cases.  Laws  imposing  license 
taxes  npon  hawlcers  and  peddlers,  upon  the 
keeping  of  dogs,  the  sale  of  liquors,  and 
upon  insurance  agents  and  insurance  com- 
panies have  been  sustained  under  the  police 
power.  Morrill  v.  State,  38  Wis.  428,  20 
Am.  Rep.  12;  Tenney  v.  Lens,  16  Wis.  666; 
State  v.  Ludington,  83  Wis.  107;  Fire  De- 
partment T.  HeCtenstein,  16  Wl»  136 ;  Trav- 
elers' Ins.  Co.  V.  Friclie,  99  Wis.  867,  74  N. 
W.  372,  78  JJ.  W.  407,  41  U  R.  A.  667.  Poll 
taxes  for  highway  repair  purposes  have  been 
uniformly  levied  and  never  questioned,  but 
these  also  may  perhaps  be  sustained  under 
the  police  power.  1  Cooley  on  Taxation  (3d 
B)d.)  p.  16.  Railroad  license  taxation  has  been 
sustained  upon  grounds  more  fully  considered 
lata:.  In  the  course  of  discussion  upon  this 
latter  form  of  taxation  in  Wis.  Cent  Ry. 
Co.  T.  Taylor  Co.,  62  Wis.  87,  8  N.  W.  833, 
It  was  said  on  page  96  of  62  Wis.,  page  866 
of  8  N.  W.:  "Accordingly  taxes  can  only 
be  levied  upon  such  property  as  tbe  Legis- 
lature shall  prescribe,  and  then  only  by  a 
uniform  rule,"  but  the  question  at  issue  In 
that  case  was  simply  a  question  of  exemp- 
tion of  property  from  taxation,  and  tbe 
sentence  quoted  unquestionably  referred  to 
property  taxation  and  was  not  Intended  to 
lay  down  the  principle  that  property  tax- 
ation was  the  only  taxation  possible  under 
tbe  Constitution.  In  Black  y.  State,  supra, 
as  we  have  seen,  It  was  assumed  by  rea- 
son of  the  admission  of  counsel  that  inherit- 
ance taxes  might  legally  be  levied  in  this 
state,  and  hence  the  statement  in  State  v. 
Whitcom,  122  Wis.  110,  99  N.  W.  468  that 
the  question  whether  taxes  other  than  taxes 
upon  property  are  forbidden  by  our  Consti- 
tution Is  one  not  then  authoritatively  decided 
is  strictly  correct  The  most  that  can  be  said 
is  that  there  are  Intimations  in  both  direc- 
tions, and  that  the  intimations  that  taxation 
upon  anything  except  property  is  forbidden 
are  the  most  numerous. 

In  approaching  the  question  we  start  with 
tbe  familiar  proposition  that  the  Legislature 
has  all  the  usual  and  necessary  government- 
al powers,  Including  the  power  to  levy  taxes 
upon  occupations,  privileges,  franchises,  and 
the  like,  as  well  as  upon  property,  unless 
such  power  has  been  taken  away  by  the 
Constitution.  There  are  no  express  words 
In  tbe  Constitution  limiting  taxation  to  prop- 
erty taxation,  but  tbe  question  Is  whether 
section  1  of  article  8,  above  quoted,  has  the 
efTect  of  such  a  limitation  under  the  familiar 
role  of  construction,  "Elzpressio  unlus  est 
exclusio  alterlus."  If  we  were  compelled  to 
decide  this  question  upon  the  bare  words 
themselves,  without  the  help  of  the  debates 
occurring   In   the  constitutional   convention 


when  this  section  was  formulated,  and  with- 
out the  help  of  sub^uent  practical  con- 
struction, the  argument  would  be  strong  in 
favor  of  the  plaiutlfTs  contention.  But  we 
have  a  brief  record  of  tbe  constitutional  de- 
bates, and  we  have  60  years  of  practical 
construction  since  tbe  adoption  of  the  Con- 
stitution, and  both  must  be  considered. 
Turning  to  the  printed  Journal  of  the  second 
constitutional  convention,  we  find  on  page 
113  that  the  committee  on  general  provlqlonti, 
of  which  Byron  KUbourn  was  chairman,  on 
December  SO,  1S47,  reported  to  the  conven- 
tion the  article  on  "Finance,"  of  which  the 
first  two  sections  were  as  follows: 

"(1)  All  taxes  levied  in  this  state  shall  be 
as  nearly  equal  as  may  be. 

"(2)  The  property  of  the  state  and  coun- 
ties, both  real  and  personal,  and  such  proper- 
ty as  the  Legislature  shall  deem  proper,  be- 
longing to  educational,  charitable,  or  reli- 
gious institutions,  or  set  apart  for  such  pur- 
poses, shall  be  exempted  from  taxation." 

This  article  was  taken  up  and  considered 
In  committee  of  the  whole  at  tbe  afternoon 
session  on  January  4,  1848,  and  Mr.  Whiton 
moved  to  amend  by  striking  out  tbe  whole 
of  section  2,  and  made  some  remarks  in  sup- 
port of  the  motion.  (It  appears  by  the  pref- 
ace that  Mr.  Whiton  requested  that  his  re- 
marks be  not  reported,  so  we  unfortunately 
are  deprived  of  the  aid  which  might  well  be 
expected  from  the  remarks  of  that  eminent 
lawyer  and  statesman,  who  was  afterwards 
Chief  Justice  of  this  court).  The  Journal 
then  proceeds  as  follows: 

"Mr.  Kllbonm  said  this  subject  had  been 
elaborately  discussed  In  tbe  committee,  and 
they  had  arrived  at  the  conclusion  expressed 
in  the  article.  The  attention  of  tbe  commit- 
tee had  been  called  to  the  subject  by  one  of 
Its  members,  and  the  question  raised  whether 
It  was  necessary  to  declare  that  the  property 
of  tbe  state  should  not  be  taxed.  It  was 
evident  that  the  state  could  derive  no  ad- 
vantage from  taxing  Its  own  property;  but 
the  counties  might  derive  a  revenue  by  tax- 
ing the  property  of  the  state.  For  Instance, 
the  county  of  Dane  might  levy  a  tax  upon 
the  capitol.  If  no  sucb  prohibition  as  was  con- 
tained In  this  section  existed.  The  first  sec- 
tion provided  that  all  taxes  within  the  state 
should  be  as  nearly  equal  as  may  be.  This 
provision  would  require  that  all  the  property 
In  the  state  should  be  taxed  equally,  not  the 
property  of  A.,  B.,  and  C.  merely,  but  all 
the  property  In  the  state,  which  would  in- 
clude tbe  property  of  the  state,  and  without 
the  restriction  in  the  second  section,  it  was 
supposed  that  tbe  Legislature  could  not  re- 
strict the  counties  from  taxing  It 

"Mr.  Whiton  modified  bis  motion  so  as  to 
amend  the  section  by  exempting  tbe  property 
of  counties,  which  amendment  prevailed. 

"Mr.  Roundtree  offered  an  amendment  as 
a  new  section  providing  that  all  taxes  should 
be  by  assessment  of  the  value  of  the  property 
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taxed,  excepting  pedlars,  hawkers,  ferries, 
etf^,  and  KiTlng  tlie  'Legislature  power  to 
tax  those  separately. 

"Mr.  Kllboum  wonid  like  to  hear  some 
reasons  from  the  gentleman  from  Grant,  in 
favor  of  the  section  be  had  proposed.  It 
seemed  to  him  very  much  like  entering  Into 
the  details  of  legislation.  If  they  were  to 
specify  the  kinds  of  property  to  be  taxed 
and  the  precise  mode  of  taxation,  they  should 
begin  with  real  estate  and  go  through  with 
an  enumeration  of  every  species  of  property 
to  be  taxed  and  the  mode  of  taxing  it.  He 
thought  the  first  section  was  sufficient  upon 
that  subject  It  was  simple  and  concise,  and 
covered  the  whole  ground. 

"Mr.  Roundtree  thought  the  first  section 
did  not  cover  the  whole  ground.  He  wished 
to  have  the  Legislature  bound  by  some  rules 
which  would  secure  equal  taxation,  some 
rules  wliich  would  require  that  taxation 
should  be  based  upon  some  fair  valuation 
of  the  property  taxed,  and  not  left  to  tax 
property  coming  under  the  same  general  de- 
nomination equally,  while  the  value  might 
be  very  difterent.  He  considered  it  a  matter 
of  very  great  importance.  Our  present  laws 
did  not  secure  a  Just  and  equitable  valuation 
of  property  as  the  rule  of  taxation,  and  It 
was  this  kind  of  partiality  and  favoritism 
extended  to  particular  kinds  of  property 
which  he  wished  to  see  prohibited  by  the 
Constitution.  If  gentlemen  expected  to  get 
a  good  Constitution  without  having  anything 
in  it,  they  would  find  themselves  mistaken 
in  the  end.  He  wanted  a  Constitution  which 
common  people  could  understand,  and  not 
one  which  no  one  could  understand  without 
going  to  a  lawyer,  or  to  those  who  made  it 
a  business  to  tell  them  what  It  meant. 

"Mr.  Chase  could  not  see  for  bis  life  what 
force  or  effect  the  section  would  have  if 
placed  in  the  OonBtitntion,  for  the  Legisla- 
ture would  have  the  same  power  without  it 
as  with  it  He  agreed  with  the  gentleman 
trom  Grant  that  the  value  of  the  property 
should  be  the  basis  of  taxation,  but  it  seemed 
to  him  that  the  gentleman  was  going  against 
his  own  principle  in  providing  for  the  taxa- 
tion of  pedlars,  hawkers,  and  Jugglers,  for 
he  could  not  understand  what  kind  of  proper- 
ty they  were.  He  thought  they  could  not 
be  regarded  as  things  of  much  value,  and 
for  his  own  part  he  considered  them  rather 
as  nuisances  than  otherwise. 

"Mr.  Doran  moved  to  amend  section  second 
flo  as  to  exempt  from  taxation  the  property 
of  towns,  cities  and  the  wards  of  cities. 

"Mr.  Lovell  suggested  to  the  gentleman 
from  Milwaukee  a  modification  of  his  amend- 
ment so  as  to  exempt  generally  the  property 
of  municipal  corporations. 

"Mr.  Doran  declined  so  to  modify  bis  mo- 
tion. The  terms  'municipal  corporations' 
applied  only  to  oorporations  possessed  of 
legislative  powers,  and  did  not  cover  the 
ground  which  be  wished  to  cover.    He  wished 


the  exemption  to  apply  to  bodies  oorpormte^ 
which  were  not  always  municipal  corpora- 
tions. The  several  wards  in  the  city  of  Mil- 
waukee possessed  separate  proper^  whidi 
he  thought  should  be  exempted  from  taxa- 
tion, and  yet  they  were  not,  in  themselves, 
municipal  corporations. 

"Mr.  Chase  would  inquire  for  what  pur- 
poses ttiose  wards  held  their  separate  pr(q»- 
erty.  If  held  for  educational  purposes,  it 
was  already  exempted  by  the  section  with 
all  otiier  property  held  for  the  same  purpose. 
If  it  were  held  for  charitable  purposes,  it 
was  already  exempted  with  all  other  proper- 
ty held  for  the  same  purpose.  If  it  were  beld 
for  any  purpose  for  which  it  ought  to  be 
exempted,  it  was  already  exempted  by  the 
general  provisions  for  that  purpose,  and  if 
it  were  held  for  purposes  of  speculatioo,  it 
ought  to  be  taxed. 

"Mr.  Kllboum  explained  that  the  several 
wards  own  fire  engines  and  engine  bouses, 
public  grounds,  markets,  and  market  houses, 
which,  although  not  devoted  to  either  chari- 
table or  educational  purposes,  were  public 
property,  and  should  be  exempt  from  tax- 
ation. 

"The  amendment  was  adopted. 

"Mr.  Whiton  moved  to  amend  the  first 
section  by  adding  the  words  'and  shall  be 
levied  upon  such  property  as  the  Legislature 
shall  prescribe.' 

"Mr.  Chase  said  the  amendment  proposed 
by  the  gentleman  from  Rock  would  improve 
the  section,  but  it  would  improve  It  still 
more  if  he  would  Include  in  bis  amendment 
a  proposition  to  strike  out  the  words  'may 
be,'  in  the  first  line,  and  insert  the  word 
"practicable,'  so  that  it  would  read  'all  taxes 
in  this  state,  shall  be  as  nearly  equal 
as  practicable.'  The  words  'may  be,'  covered 
all  sorts  of  amendments,  and,  as  they  stood 
In  the  section,  they  had  no  meaning  at  all. 
The  section  might  as  well  have  read, 
'All  taxes  in  this  state  may  be  as  nearly 
equal  as  they  shall  be.'  They  shall  be  as 
they  may  be,  or  they  may  be  as  they  shall 
be,  and  this  was  all  the  sense  there  was 
attached  to  the  words. 

Mr.  Whiton's  amendment  was  adopted, 
when  Mr.  Chase  moved  the  amendment  of 
which  be  had  Just  spoken,  and  it  was  adopt- 
ed.   ••    • 

"Mr.  Cotton  moved  to  strike  out  the 
second  section. 

"Mr.  Judd  would  like  to  have  some  reason 
for  striking  out  the  section  after  ail  the 
trouble  they  had  had  in  amending  it  He 
read  the  several  provisions  it  contained  and 
commented  briefly  on  the  importance  of 
each.  He  approved  of  every  one  of  its 
provisions,  and  hoped  It  would  not  be 
stricken  out 

"Mr.  Kllboum  thought  the  section  could 
do  no  harm  and  might  do  some  good.  It 
recognized  the  principle  which  the  Legis- 
lature should  adhere  to  in  exempting  prop- 
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erty  from  taxation.  If  stricken  ont,  the  very 
histoty  of  that  fact  might  be  conatmed  as 
discountenancing  the  principle. 

"Mr.  Lovell  hoped  the  section  wonld  be 
stricken  out  for  the  reason  that  It  did  no 
good,  for  he  believed  that  In  an  instrument 
of  this  nature,  whatever  did  no  good,  must 
neceosarlly  do  barm.  If  It  did  no  other 
harm,  It  wonld  embarrass  the  discretion 
conferred  upon  the  Legislature  by  the  first 
section   as    amended. 

"The  motion  to  strike  ont  was  agreed  to. 

"Mr.  Whlton  moved  to  strike  ont  the  first 
line  of  the  first  section  to  the  word  "practi- 
cable,* Incloalve,  and  Insert:  The  rule  of 
taxation  shall  be  uniform  throughout  this 
state.'     Which  was  adopted. 

"Mr.  Doran  moved  to  Insert  a  section  as 
section  second,  providing  that  the  property 
of  the  state,  and  of  coonties,  towns,  cities, 
and  wards  of  cities,  and  all  property  held 
for  educational  or  charitable  puposes, 
should  be  exempt  from  taxation. 

"Mr.  Chase  thought  this  the  same  section 
bt  substance  as  the  one  stricken  out. 

"Mr.  Doran  said  the  gentleman  from  Fond 
da  Lac  was  mistaken.  The  section  strick- 
en ont  allowed  the  Legislature  a  discre- 
tionary power,  while  the  section  he  had  pro- 
posed, was  Imperative,  In  respect  to  prop- 
erty devoted  to  educational  or  charitable 
porpoees. 

"Mr.  Chase  was  still  more  convinced  of 
the  impropriety  of  adopting  the  section. 
Who  was  to  determine  what  was  a  chari- 
table purpose  and  what  was  not?  He 
might  regard  some  objects  as  charitable  ob- 
jects, In  respect  to  which  but  very  few  mem- 
bers of  the  convention  would  agree  with 
bim.  Again  If  they  attempted  to  specify 
In  the  Constitution  what  kinds  of  property 
should  be  exempt  from  taxation,  they 
should  make  the  specification  complete  and 
enamerate  eVery  kind  of  property  which 
■hould  be  exempt. 

"Mr.  Lovell  wished  to  state  an  objection 
to  the  proposed  section,  which  he  did  not 
Kcollect  to  have  heard  alluded  to  in  the 
course  of  the  debate.  Such  were  the  estab- 
lished rules  of  construction  with  reference 
to  constitutional  provisions,  that  if  the 
Clonstitutlon  made  certain  exemptions,  it 
vonid  operate  as  a  prohibition  upon  the 
legislature  to  make  any  other  or  further 
exemptions.  If,  therefore,  the  proposed  sec- 
tion should  be  adopted.  It  would  make  an 
end  of  all  legislation  on  that  subject  The 
L^slatnre  wonld  have  no  power  to  ex- 
empt any  other  property  from  taxation, 
whatever  might  be  the  necessity  for,  and 
propriety  of  such  exemption. 

"The  amendment  was  rejected,  and  the 
•rtlcle  laid  aside  to  be  reported.    •    •    •» 

It  Is  somewhat  singular  that  the  amend- 
ment or  new  section  offered  by  Mr.  Bound- 
tree  in  place  of  section  2  was  not  insert- 
**  in  full  In  the  journal.    It  appears  in  full 


in  the  account  of  the  proceedings  published 
in  the  Wisconsin  Democrat  of  January  6, 
1848,  doubtless  prepared  by  one  of  the  same 
reporters,  and  is  as  follows: 

"Sec.  2.  The  Legislature  shall  provide  for 
levying  a  tax  by  valuation,  so  that  every 
person  and  corporation  shall  pay  a  tax  in 
proportion  to  the  value  of  his  or  her  prop- 
erty, such  value  to  be  ascertained  by  some 
person  or  persons  to  be  selected  in  sdch 
manner  as  the  Legislature  shall  provide  by 
law,  but  the  Legislature  shall  have  power 
to  tax  peddlers,  auctioneers,  brokers,  haw- 
kers, merchants,  commission  merchants, 
showmen,  jugglers,  innkeepers,  grocery 
keepers,  toll  bridges  and  ferries,  and  per- 
sons using  and  exercising  franchises  and 
privileges,  in  such  manner  as  they  shall 
from  time  to  time  prescribe  by  law." 

It  further  appears  from  the  journal,  on 
page  202,  that  the  report  of  the  committee 
of  the  whole  upon  the  article  on  Finance 
was  taken  up  by  the  convention  on  January 
5th,  and  the  following  proceedings  were  had: 

"No.  10,  article  on  'Finance,'  was  then  tak- 
en up,  and,  the  question  being  on  concurring 
in  the  first  amendment  of  the  committee 
of  the  whole,  which  was,  'strike  out  the 
first  section,'  and  in  lien  thereof  as  follows: 
The  rule  of  taxation  shall  be  uniform 
throughout  this  state,  and  taxes  shall  be 
levied  upon  such  property  as  the  Legisla- 
ture shall  prescribe' — Mr.  Judd  moved  to 
amend  the  amendment  by  Inserting  the 
following  as  sections  1  and  2: 

"  'Section  1.  AU  taxes  levied  in  this  state 
shall  be  uniform  and  equal;  and  shall  be 
assessed  upon  a  just  valuation  of  real  and 
personal  property. 

"'Sec.  2.  The  property  of  the  state, 
property  of  any  common  school,  university, 
college,  or  seminary  of  learning,  all  houses 
erected  for  and  dedicated  to  the  public  wor- 
ship of  God,  and  the  lots  which  they  neces- 
sarily occupy  for  such  purposes,  and  all 
public  burying  grounds  and  such  other 
property  as  the  Legislature  shall  prescribe 
by  law  shall  be  free  from  taxation.' 

"And  the  question  being  put  upon  the 
adoption  of  the  same,  it  was  decided  in  the 
negative.  The  first  amendment  of  the  com- 
mittee was  then  concurred  in." 

Upon  page  20S  of  the  journal  it  appears 
that  Mr.  Judd  again  moved  to  amend  the 
article  by  inserting  the  following  as  sec- 
tion 2: 

"The  property  of  the  state,  property  of 
any  common  school,  university,  college,  or 
seminary  of  learning,  all  houses  erected  for, 
and  dedicated  to  the  public  worship  of 
God,  and  tbe  lots  which  they  necessarily 
occupy  for  such  purpose,  and  such  other 
property  as  the  legislature  shall  prescribe 
by  law,  shall  be  free  from  taxation." 

This  motion  was  followed  by  a  debate 
upon  the  advisability  of  naming  specific  ex- 
emptions, participated  in  by  Messrs.  Chase, 
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Lovell,  Richardson,  Kllbonrn,  Wblton,  and 
Judd,  and  the  motion  was  rejected  by  a  vote 
of  42  to  17. 

It  appears,  by  the  newspaper  report  con- 
tained in  the  newspaper  before  mentioned, 
that  Mr.  Richardson  also  proposed  to  amend 
by  striking  out  the  section  reported  by  the 
committee  and  inserting  the  following: 

"Section  1.  AH  taxes  to  be  levied  In  this 
state  shall  be  levied  upon  all  property,  both 
real  and  personal,  according  to  valuation. 

"Sec.  2.  Property  belonging  to  the  state, 
educational,  charitable  or  rellgloua  institu- 
tions, or  set  apart  for  such  purposes,  and 
such  other  property  as  the  Legislature  shall 
deem  proper,  shall  be  exempted  from  taxa- 
tion, anything  contained  in  the  first  section 
of  this  article  to  the  contrary  notwithstand- 
ing." 

But  the  amendment  was  rejected. 

It  further  appears  from  the  newspaper  re- 
port that  Mr.  Yanderpool  proposed  the  fol- 
lowing as  section  2:  "The  Legislature  shall 
determine  by  law  what  property  shall  be 
exempt  from  taxation,  and  all  other  prop- 
erty, both  real  and  personal,  shall  be  taxed 
according  to  its  valuation."  But  the  amend- 
ment was  ruled  out  of  order.  Neither  of 
these  last  two  proposed  amendments  are 
mentioned  in  the  Journal.  The  article  was 
then  ordered  to  be  engrossed. 

It  further  appears  by  the  Journal,  on  pages 
465  and  466,  that  the  committee  on  levi- 
sion  and  arrangement  recommended  to 
strike  from  section  1  the  words  "throughout 
the  state,"  which  was  agreed  to,  and  the 
section  was  finally  incorporated  in  the 
Constitution  as  it  now  stands,  viz.,  "The 
rule  of  taxation  shall  be  uniform,  and  taxes 
shall  be  levied  on  such  property  as  the 
Legislature  shall  prescribe." 

Examination  of  this  brief  record  brings 
out  several  rather  remarkable  facts:  First, 
the  debate  in  the  committee  of  the  whole  up- 
on this  very  important  clause  of  the  Con- 
stitution, and  as  a  result  of  which  Its  terms 
were  settled,  occupied  only  a  part  of  a  single 
half-day's  session;  second,  that  debate,  as 
well  as  the  short  debate  which  occurred  on 
the  following  day  on  the  floor  of  the  con- 
vention upon  Mr.  Judd's  amendment  was 
devoted  wholly  to  th?  question  of  the  ex- 
emption of  property  from  taxation  and  the 
relative  advisability  of  specifying  in  the 
Constitution  what  property  should  be  ex- 
empt, or  of  leaving  the  whole  subject  to  the 
Legislature  in  a  general  phrase;  third,  Mr. 
Roimdtree's  amendment  pruvlding  specially 
for  the  taxation  of  occupations  and  fran- 
chises was  rejected,  not  for  the  reason  that 
It  was  desired  to  deny  the  Legislature  power 
to  levy  such  taxes,  but  because,  as  expressed 
by  Mr.  Kllboum,  it  was  going  into  the  de- 
tails of  legislation,  and,  as  expressed  by  Mr. 
Chase,  the  Legislature  would  have  the  same 
power  without  it  as  with  it,  and  to  these 
views  there  was  no  dissent;    fourth,  if  by 


this  clause  the  Legislature  intended  to  limit 
taxation  to  property  alone  they  did  so  with- 
out debate  and  apparently  without  a  word 
upon  the  subject  either  pro  or  con. 

There  were  eminent  lawyers  in  that  con- 
vention. Mr.  Lovell  and  Mr.  Whiton  were 
the  peers  of  any  In  the  territory  at  that 
time,  even  if  we  could  name  no  others. 
They  knew,  and  unaoubtedly  many  others 
knew,  that  excise  taxation  was  a  valuable 
and  widely  used  form  of  the  taxing  power; 
yet  If  we  adopt  the  view  contended  for  by 
the  plaintiff  we  mtist  say  that  they  deliber- 
ately deprived  the  state  of  this  most  effect- 
ive and  useful  arm  of  the  taxing  power 
after  a  debate  of  an  hour  or  two  devoted 
solely  to  the  subject  of  exemptions  from 
property  taxation.  This  conclusion  Is  start- 
ling, to  say  the  least  It  can  only  be  reached 
by  arbitrary  application  of  the  rale  of  "ex- 
pressio  unlus,"  and  this  rule,  like  all  other 
mere  rules  ot  construction  applied  to  am- 
biguous words,  yields  to  proof  of  surrounding 
facts  and  circumstances  which  satisfactorily 
demonstrates  that  the  meaning  Intended  by 
the  parties  was  different. 

But  we  are  not  d^>endent  upon  the  pro- 
ceedings of  the  convention  alone  In  our 
effort  to  properly  interpret  this  clause  His- 
tory has  been  made  since  then.  Practical 
construction  has  l>een  given  to  the  taxing 
power  of  the  government  for  more  than 
half  a  century.  Has  the  state  confined  It- 
self to  property  taxation,  or  has  It  levied 
excise  taxes  in  addition?  This  question 
brings  us  to  the  consideration  of  the  true 
nature  of  the  railroad  license  taxation  sys- 
tem, which  was  in  use  In  this  state  from  ISGO 
to  1903,  a  history  of  which  will  be  found 
In  the  opinion  In  the  case  of  State  v.  C.  & 
N.  W.  Ry.  Co.  (decided  herewith)  108  N. 
W.  694.  The  first  attempt  to  tax  railroads 
was  made  by  chapter  74,  p.  82,  of  the  Laws 
of  1854,  which  provided  for  the  payment  by 
railroads  of  one  per  cent,  of  their  gross  earn- 
ings for  the  previous  year  in  lieu  of  all 
taxes,  and  authorized  a  levy  upon  the  prop- 
erty and  franchises  of  the  company  and  sale 
of  the  same  in  default  of  payment.  The 
constitutionality  of  this  act  was  attacked 
in  the  case  of  M.  &  M.  R.  R.  Co.  v.  Super- 
visors of  Waukesha  County,  9  Wis.  449, 
in  the  year  1855.  Judge  Hnbbell,  upon  the 
circuit  bench,  upheld  the  Ww  on  the  ground 
that  the  same  provided,  not  for  a  tax,  but 
for  the  payment  of  a  bonus  or  compensa- 
tion by  the  company  for  the  exemption  of 
their  property  from  taxation.  The  case 
came  to  this  court  and  was  ably  argued 
by  E.  Q.  Ryan  for  the  appellants  and  Finch 
&  Lynde  for  the  respondent  The  law  was 
sustained,  but  unfortunately  no  formal  opinion 
was  written,  and  the  case  was  not  official- 
ly reported  for  some  years.  In  1859  the 
case  of  Knowlton  v.  Supervisors,  9  Wis. 
410,  came  before  this  court,  involving  the 
question  of  the  validity  of  a  law  requiring 
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farming  lands  witbln  the  limits  of  a  city 
to  be  taxed  at  a  different  rate  from  property 
-within  recorded  plats,  and  it  was  held  that 
property  could  not  be  so  .classified ;  refer- 
ence was  made  In  tbe  opinion  to  the  case 
of  M.  ft  Bf.  R.  R.  Co.  T.  Supervisors,  supra, 
and  the  statement  made  that  It  was  there 
determined  that  no  question  of  the  exer- 
cise of  the  taxing  power  was  involred  In  it. 
At  this  time  Judge  Dixon  was  Chief  Justice 
And  Judges  Cole  and  Paine  were  Associate 
Justices,  while  In  1855  the  bench  was  com- 
posed of  Justices  Wblton,  Smith,  and  Cole. 
Judge  Smith,  however,  was  still  the  official 
reporter  In  1859,  and  in  reporting  the  Knowl- 
ton  Case  he  Inserted  as  a  note  a  full  re- 
port of  tbe  M.  &  M.  Case,  with  his  memo- 
randum of  the  decision  in  that  case,  which 
It  appears  was  prepared  at  the  time  the 
-case  was  decided  with  the  Idea  that  a  form- 
al opinion  should  be  written  later,  which 
for  some  reason  was  never  done.  This  re- 
port of  the  case  appears  at  page  431  of 
the  original  edition  of  9  Wis.  (page  399  V. 
A  B.  Sid.),  and  the  memorandum  appears  on 
page  449  of  the  original  edition.  From  this 
memorandum  we  learn  that  It  was  held 
(1)  that  the  act  did  not  violate  the  clause 
requiring  uniform  taxation  providing  all  rail- 
road property  Is  alike  taxed  or  alike  ex- 
empt; (2)  that  the  court  did  not  think  that 
the  law  Imposed  a  tax  within  the  meaning 
of  the  constitutional  provisions,  and  hence 
was  valid. 

At  the  January  term,  1860,  however,  the 
-direct  question  agrain  came  up  whether  the 
railroad  taxation  law  of  1854  was  constitu- 
tional, in  the  case  of  Attorney  General  v. 
W.  Ij.  &  F.  R.  Plank  Road  Co.,  11  Wis.  35, 
and  It  was  held  (Justice  Cole  dissenting) 
that  it  provided  for  a  tax  on  property,  and 
transgressed  the  rule  of  uniformity,  and 
hence  was  unconstitutional.  In  this  case 
reference  was  again  made  to  the  M.  & 
M.  Case,  "in  which  there  was  never  any 
opinion  written,"  and  it  was  distinctly  over- 
ruled against  Judge  Cole's  protest  In  this 
-case  the  opinion  takes  up  and  treats  the 
claim  that  the  exaction  Is  a  license  fee 
and  not  a  tax,  and  rejects  It  for  various 
reasons,  among  which  were  that  it  was 
directly  called  a  tax  in  the  title  of  the  act, 
that  It  provided  for  no  license,  that  It 
did  not  pretend  to  grant  any  authority  or 
-privilege  to  do  any  act,  and  hence  did  not 
perform  the  functions  of  a  license  law. 
This  decision  was  made  at  the  January 
term,  1860,  and  evidently  threw  the  financial 
systems  of  the  state  and  municipalities  in- 
to great  disorder.  The  Legislature  at  once 
passed  chapters  173  and  174,  p.  153,  ol 
the  Laws  of  1860;  the  first-named  chapter 
exempting  all  railroad  property  from  tax- 
ation, and  the  last-named  chapter  providing 
for  taxation  of  railroads  by  the  license  sys- 
tem. In  these  acts  the  attempt  of  the 
I^eglslatnre  to  follow  the  suggestions  of  the 


court  in  the  Plank  Road  Case  and  make  a 
law  which  should,  in  fact,  be  a  license  law 
is  very  manifest  Every  reason  suggested  In 
that  case  why  the  law  of  1854  could  not 
be  considered  a  license  law  was  observed, 
and  an  attempt  made  to  obviate  It  But 
the  question  would  not  down.  It  was  pre- 
sented again  in  Kneeland  v.  Milwaukee,  15 
Wis.  454,  in  1862,  when  the  extent  of  the 
financial  ruin  and  governmental  paralysis 
resulting  from  the  holding  In  the  Plank 
Road  Case  was  evident  on  every  hand.  The 
court  in  this  case,  after  affirming  the  Flank 
Road  Case  upon  the  first  argument,  enter- 
tained a  motion  for  rehearing,  and  while 
Justices  Dixon  and  Paine  remained  of  the 
same  opinion  upon  the  merits  they  finally 
agreed  In  overruling  their  former  decision 
and  returning  to  the  decision  in  the  M.  & 
M.  Case,  on  the  ground  of  stare  decisis. 
So  the  law  was  settled  In  this  state  that 
the  act  of  1864  was  constitutional. 

The  only  thing  that  can  be  said  to  have  re- 
mained doubtful  was  the  question  as  to  what 
ground  or  grounds  the  decision  in  the  M.  & 
M.  Case  went  on.  According  to  Judge  Smith's 
memorandum,  the  only  contemporaneous 
written  evidence  which  we  have.  It  went  upon 
two  grounds:  (1)  That  If  a  tax,  It  did  not 
violate  the  rule  of  uniformity  because  all 
railroad  property  was  treated  alike;  and  (2) 
because  the  court  did  not  deem  it  a  tax 
within  the  constitutional  provisions  (|.  e., 
section  1,  of  article  8  of  the  Constitution). 
This  second  proposition  can  only  mean  that 
It  was  not  a  tax  upon  property.  According  to 
Judge  Cole  It  was  not  decided  that  the  law 
did  not  Impose  a  tax,  but  Justice  Paine  In  the 
final  opinion  In  the  Kneeland  Case  treated 
this  difference  of  opinion  as,  in  fact,  im- 
material, and  said  that  all  that  It  was  neces- 
sary to  know  was  that  It  was  held  that  If  It 
was  a  tax,  it  was  no  violation  of  the  rule  of 
uniformity,  and  that  the  law  was  held  to  be 
no  violation  of  the  Constitution.  It  is  not 
very  surprising  that  Judge  Cole's  recollection 
should  not  agree  with  the  written  memoran- 
dum. Doubtless  the  discussion  in  the  con- 
sultation room  took  a  wide  range,  and  a^l 
know  how  rare  it  is  that  two  persons  will 
remember  a  long  conversation  or  consulta- 
tion alike.  Both  versions  may  be  practically 
harmonized  on  this  theory,  namely,  that  it 
was  held  not  to  amount  to  a  property  tax 
under  section  1,  of  article  8,  of  the  Consti- 
tution, as  Judge  Smith  says,  but  it  was  held 
to  be  an  exercise  of  the  Inherent  taxing  pow- 
er of  the  state.  Judge  Smith's  memorandum 
nowhere  negatives  this  theory,  but  rather 
tends  to  support  it,  while  this  also  Justifies 
Judge  Cole's  statement  that  It  was  not  held 
that  the  law  did  not  impose  a  tax.  How- 
ever this  may  be,  it  would  seem  that  the  ques- 
tion is  authoritatively  settled  in  the  ease  of 
Wis.  Cent  R.  R.  Co.  v.  Taylor  County,  52 
Wis.  37,  8  N.  W.  833,  where  It  was  held,  after 
a  historical  review  of  the  cases  In  an  opinion 
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by  tbe  present  Chief  Justice,  that  "the  de- 
cision of  this  court  in  the  case  of  M.  &  M. 
R.  B.  Co.  V.  Board  of  Supervisors  of  Wauk- 
esha County,  9  Wis.  449,  appears  to  be 
eminently  sound  on  all  points  involved,  and 
all  contained  in  subsequent  opinions  tnconr 
sistent  therewith  la  hereby  disapproved." 
Just  what  Is  meant  by  "all  points  involved" 
may  not  be  entirely  certain,  although  It  would 
seem  to  refer  to  tbe  points  named  in  the 
memorandum  of  the  decision  made  by  Judge 
Smith;  but  there  can  be  little  doubt  as  to 
what  is  meant  by  the  phrase  "all  contained 
in  subsequent  opinions  inconsistent  there- 
with." Tbe  positions  which  Justices  Dixon 
and  Paine  took  in  the  Plank  Baad  Case  which 
were  Inconsietent  with  the  M.  &  M.  Case 
upon  which  the  latter  case  was  overruled 
were  that  the  railroad  tax  was  a  tax  upon 
property,  and  that  hence  it  was  void  because 
not  uniform  under  section  1  of  article  8,  and 
these  positions  are  certainly  disapproved  by 
tbe  Taylor  County  Case  So  we  regard  it  as 
settled  by  the  necessary  efTect  of  the  decisions 
named  that  tbe  railroad  tax  legislation  of 
1854,  and  a  fortiori  the  railroad  license  legis- 
lation of  1800  and  of  following  years,  while 
Imposing  a  tax  in  the  proper  sense,  did  not 
Impose  a  tax  upon  property  within  the  mean- 
ing of  section  1,  of  article  8,  of  the  Constitu- 
tion, but  was  in  fact  excise  taxation  upon  the 
privilege  of  transacting  business. 

But  were  it  conceded  that  this  is  not  a  cor- 
rect'deduction  from  the  decisions  cited,  and 
that  the  only  thing  settled  by  them  is  that 
the  tax  is  constitutional  on  some  ground  not 
stated,  it  is  ImiMsslble  for  us  to  see  how 
railway  license  taxation,  such  as  has  been  in 
force  since  tbe  acts  of  1860  up  to  the  year 
1903,  can,  in  any  event,  be  logically  held  to  be 
taxation  of  property.  The  entire  property  of 
the  railroad  company  is  exempted  from  tax- 
ation by  specific  provision  of  law.  How  can 
It  be  said  to  be  taxed  when  the  law  makes 
It  exempt  from  taxation?  A  railroad  compa- 
ny might  have  much  property  in  this  state, 
but  If  It  chose,  at  any  time,  to  cease  to  oper- 
ate its  railroad,  for  any  reason,  it  could  not 
be  compelled  to  pay  tbe  license  fee,  because 
(he  fee  Is  only  exacted  of  a  person  or  compa- 
ny "operating"  a  railroad  as  a  condition  of 
tbe  issuance  of  a  license  giving  it  the  priv- 
ilege to  operate  its  road  for  the  ensuing  year. 
The  license  fee  Is  paid  for  the  privilege  of 
doing  Its  business.  It  is  strictly  a  priv- 
ilege or  occupation  tax.  2  Cooley  on  Taxa- 
tion (3d  Ed.)  c.  18.  It  Is  a  matter  of  history 
that  this  occupation  or  privilege  tax  has  been 
continuously  levied  by  the  state  unchallenged, 
since  tbe  decision  of  the  Kueeland  Case,  up  to 
the  passage  of  chapter  816,  p.  491  of  the  Laws 
of  1903,  and  that  a  very  large  part  of  the 
revenues  of  the  state  have  beea  derived  there- 
from. But,  not  only  tbls,  tbe  same  system 
of  taxation  by  license  of  business  and  exemp- 
tion of  property  has  from  time  to  time  been 
extended  to  other  fields  of  taxation,  until 
at  the  present  time  the  property  of  street  rail- 


way companies,  electric  light  and  power  com- 
panies, telegraph  companies,  and  telepbooe 
companies  is  and  has  been  for  years  exempt 
from  taxation,  and  they  have  been  required 
t»  tmy  an  occupation  tax  or  fee,  under  the 
license  system,  for  tbe  privilege  of  transact- 
ing tbelr  business. 

Furthermore,  the  whole  system  of  llcenring 
domestic  Insurance  companies  to  transact 
their  business,  so  far  as  It  Is  resorted  to 
for  the  mere  purpose  of  revenue  (and  It 
is  very  evident  from  the  large  sums  annual- 
ly collected  that  revenue  as  well  as  regulation 
Is  Its  object),  must  be  Justified,  If  JusUfied  at 
all,  as  an  excise  or  occupation  tax.  In  the 
case  of  foreign  companies  these  license 
charges  may  be  Justified  under  the  police  pow- 
er and  tbe  right  of  the  state  to  impose  any 
conditions  on  foreign  corporations  before  al- 
lowing than  to  do  business  in  this  state,  as 
In  Uie  Fricke  Case,  99  Wis.  S67,  74  N.  W.  372, 
78  N.  W.  407,  41  L.  B.  A.  557,  but  in  case  of 
domestic  corporations,  where  a  licoise  fee  is 
exacted  which  manifestly  greatly  exceeds 
the  cost  of  supervision  or  regulation  of  the 
business  the  exaction  must  be  Justified,  if 
Justified  at  all,  under  the  power  of  taxation. 
Wisconsin  Tel.  Co.  v.  Milwaukee,  126  Wis. 
1,  104  N.  W.  1009;  Cooley's  Const  Um. 
(7th  Ed.)  p.  713.  Thus  it  seems  to  us  quite 
certain  that  the  decisions  of  this  court,  aa 
well  as  a  half  century's  prsctlcal  construc- 
tion, reinforce  the  conclusion  so  strongly 
suggested  by  the  constitutional  debates,  name- 
ly, that  of  section  1  of  article  8  is  a  section 
governing  the  taxation  of  property  alone, 
and  not  intended  to  prohibit  tbe  taxation  of 
privileges  or  occupations;  that  it  really 
means,  as  held  In  the  Taylor  County  Case 
at  page  92,  of  52  Wis.,  and  page  854,  8  N.  W., 
"Taxes  shall  be  levied  upon  such  property 
as  the  Legislature  shall  prescribe  by  a  uni- 
form rule,"  or  "tbe  rule  of  taxation  shall  be 
uniform  upot  such  property  as  the  Legis- 
lature shall  prescribe";  that,  so  far  as  the 
taxation  of  property  is  concerned,  there  can 
be  no  classification  which  will  interfere  with 
substantial  and  practical  uniformity  of  rate^ 
O.  &  N.  W.  By.  Co.  V.  State  (decided  here- 
with) 108  N.  W.  557;  and  that  tbe  clause  "the 
rule  of  taxation  shall  be  uniform,"  if  appli- 
cable to  excise  taxation  at  all,  means  no  mora 
than  the  general  equality  clauses  of  the  Coa- 
stltutlon,  or  "the  equal  protection  of  the  law" 
guarantied  by  tbe  fourteenth  amendment 
Taxation  of  privileges  and  occupations  man- 
ifestly cannot  be  uniform  in  the  sense  in 
which  property  taxation  may  be  uniform. 
Property  may  be  all  reduced  to  its  money 
value  and  a  uniform  rate  levied  upon  it  all ; 
but  when  occupations,  privileges,  or  property 
transfers  are  to  be  taxed  there  is  no  com- 
mon ground  upon  which  they  can  meet,  no 
standard  by  which  their  relative  value  or 
worth  can  be  measured  or  compared;  and 
hence  uniformity  of  taxation  or  even  equal- 
ity of  taxation  as  applied  to  excise  taxes, 
must  necessarily  mean  taxation  which  does 
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not  discriminate  but  which  operates  alike  on 
all  persons  similarly  situated.  In  other 
words,  proper  classification  may  be  made  and 
a  different  rate  applied  to  each  class.  1  Cool- 
ey  on  Taxation  (3d  Ed.)  pp.  72,  73;  State  v. 
Applegarth,  81  Md.  293,  31  Atl.  961,  28  I..  B. 
A.  812;  Tiedeman's  Limitations  of  Police 
Power,  p.  282. 

3.  These  conalderatlonB  bring  us  to  the 
third  point  of  the  argument,  and,'  in  fact, 
partly  answer  it,  namely,  the  objection  that 
the  tax  hese  in  question  violates  the  rule 
of  uniformity.  That  rule,  as  applied  to  ex- 
cise taxation,  meaning  simply  that  there 
shall  be  no  unjust  discrimination,  the  sole 
remaining  question  under  this  contention  Is 
whether  the  present  law  violates  the  true 
principles  of  classification.  It  was  said  in 
the  Black  Case  that  "classification  between 
lineal  and  collateral  relatives  and  strangers 
does  not  violate  the  rule  of  uniformity  nor 
the  principle  of  equal  protection  of  the  laws, 
and  that  reasonable  exemption  of  small  es- 
tates also  may  be  allowed  without  violating 
uniformity."  While  the  admissions  made  by 
counsel  in  the  Black  Case  tend  to  deprive  this 
expression  of  weight  as  an  authority,  the 
arguments  in  the  present  case  aided  by  our 
own  Investigations  have  convinced  us  that 
the  conclusions  are  correct  and  sanctioned  by 
the  great  weight  of  authority.  In  order  to 
Justify  ciasslfleation  there  must,  of  course, 
be  substantial  and  real  differences  of  situa- 
tion calling  for  or  reasonably  suggesting  the 
necessity  for  different  treatment  That  a 
wife  or  daughter  deprived  by  death  of  the 
care  and  support  of  her  natural  protector 
stands  In  substantially  a  different  position 
from  a  collateral  relative,  and  that  her  situa- 
tion Justifies  different  treatment,  goes  almost 
without  saying,  and  that  a  collateral  relative 
stands  in  a  substantially  different  position 
from  a  mere  stranger  seems  reasonably  clear, 
although  In  less  degree.  The  authorities  are 
quite  unanimous  In  Justifying  substantially 
the  classification  which  is  embodied  In  the 
law,  and  the  Supreme  Court  of  the  United 
States  has  approved  of  It  in  numerous  deci- 
Hions,  notable  among  which  Is  Magoun  v. 
111.  T.  *  S.  Bank,  170  U.  S.  283.  18  Sup.  Ct 
594,  42  L.  Ed.  1037.  In  view  of  our  con- 
struction of  section  1,  article  8,  Of  our  Con- 
stitution, by  which  we  hold  that  it  applies 
Pimply  to  property  taxation,  the  question 
seems  to  be  free  from  reasonable  doubt 

The  progressive  feature  of  the  act  Involves 
greater  dlfllculty.  By  this  feature  Increased 
rstes  of  taxation  are  imposed  as  the  amount 
of  the  bequest  increases.  Thus,  If  one  legatee 
receives  $25,000  and  another  in  the  same  de- 
gree of  kinship  receives  $50,000,  while  they 
will  both  pay  the  same  rate  on  $25,000,  the 
second  legatee  will  pay  a  higher  rate  on  his 
second  $25,000.  It  is  said  that  this  is  rank 
discrimination,  that  there  Is  no  difference  in 
situation  Justifying  a  difference  in  classifica- 
tion, and  that  classification  of  persons  cannot 


be  based  on  mere  differences  In  ability  to  pay. 
If  this  question  were  an  original  one,  It  would 
seem  serious.  It  is  somewhat  persuasive  to 
note  that  railroad  license  taxes  have  been 
levied  upon  the  progressive  plan,  increasing 
as  the  earnings  per  mile  Increase  since  1876 
without  question,  and  that  street  railroads  and 
electric  lighting  companies  are  now  subject 
to  a  like  progressive  rate  of  taxation.  Rev. 
St,  1808,  §S  1218,  1222d.  This  fact  would 
not,  of  course,  be  conclusive.  The  question 
has,  however,  been  met  in  other  courts,  and 
it  has  been  held  with  substantial  uniformity 
that  the  progressive  feature  does  not  violate 
the  general  guaranties  of  equality  and  equal 
protection  of  the  laws  contained  in  the 
various  state  Constitutions  and  in  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States.  Magoun  v.  111.  T.  &  S.  Bank, 
supra;  Knowlton  v.  Moore,  178  C.  S.  41,  20 
Sup.  Ct  747,  44  L.  Ed.  960;  Kochersperger 
V.  Drake,  167  111.  122,  47  N.  B.  821,  41  L.  E. 
A.  446.  The  decision  of  the  Supreme  Court 
of  the  United  States  as  to  the  force  of  the 
fourteenth  amendment  is  necessarily  conclu- 
Blve^  and  as  the  general  equality  guaranties 
of  our  own  Constitution  are  substantially  the 
equivalent  of  the  equal  protection  of  the 
laws  guarantied  by  the  fourteenth  amend- 
ment we  are  content  to  follow  the  decisions 
of  the  United  States  Supreme  Court  and 
hold  that  the  progressive  feature  does  not 
violate  the  Constitution. 

Two  minor  contentions  are  made  which  we 
deem  untenable.  The  first  is  that  the  law 
Imposes  a  state  tax,  and  violates  section  6  of 
article  8  of  the  Constitution,  which  declares 
that  "the  Legislature  shall  provide  for  an 
annual  tax  sufficient  to  defray  the  expenses 
for  each  year,  and  whenever  the  expenses 
for  any  year  shall  exceed  the  Income,  the 
Legislature  shall  provide  for  levying  a  tax 
for  the  ensuing  year  sufficient  with  other 
sources  of  Income  to  pay  the  deficiency  as 
well  as  the  estimated  expenses  of  such  ensu- 
ing year."  It  seems  sufficient  to  say  with 
regard  to.  this  contention  that  the  section 
relied  upon  expressly  recognizes  the  fact  that 
the  state  may  have  other  sources  of  income 
aside  from  a  direct  tax  upon  property,  and 
the  section  quoted  is  simply  Intended  as  a 
regulation  or  provision  covering  the  levying 
of  a  direct  tax  upon  property.  If  such  a  tax 
be  necessary. 

The  second  contention  is  that  the  act  is 
unconstitutional  because  It  commits  certain 
matters  concerning  the  administration  of  the 
law,  such  as  the  fixing  of  the  value  of  the 
property  inherited  or  bequeathed  and  the 
amount  of  the  tax,  to  the  county  court  and 
these  are  said  to  be  administrative,  not  Judi- 
cial duties.  The  argument  does  not  appeal 
to  us.  The  law  fixes  the  tax ;  the  court,  as 
an  incident  in  the  settlement  of  the  estate, 
simply  determines,  in  a  Judicial  way,  certain 
facts  necessary  to  be  ascertained  to  determine 
how  much  the  tax  fixed  by  law  amounts  to 
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in  a  given  case.  These  'duties  seem  to  us 
as  Judicial  In  their  character,  and  very 
properly  Intrusted  to  the  county  court  In 
which  the  estate  Is  being  administered. 

The  demurrer  Is  sustained,  and  Judgment 
dismissing  the  complaint  ordered,  with  $25 
attorney's  fees  and  necessary  disbursements, 
to  be  taxed. 

MARSHAIiL,  J.  (concurring).  I  concur  In 
all  that  l8  said  In  the  opinion  of  the  court 
written  by  my  Brother  WINiSLOW.  I  choose 
to  add  a  few  words,  more  by  way  of  emphasis 
than  for  any  other  reason. 

It  should  be  cause  for  much  gratification 
to  all  who  appreciate  the  principles  of  con- 
stitutional  liberty,  now  so  signally  vindicated, 
that,  rising  above  the  Influence  of  mere  prec- 
edent, the  court  has  the  courage  to  cut  loose 
from  a  Judicial  error  that  has  been  almost 
universally  proclaimed  by  the  courts  of  this 
country  for  many  years — again  demonstrat- 
ing that: 

Truth  crashed  to  earth  shall  rise  again ; 

The  eternal  years  of  God  are  hers ; 
But  Error,  wounded,  writhes  with  pain. 
And  dies  among  his  worshippers. 

As  we  face  and  try  to  measure  the  limitless 
significance  and  Importance  of  the  conception 
of  that  great  change  In  civil  government  from 
the  old  order  to  the  one  under  a  written  con- 
stitution, we  are  utterly  unable  to  harmonize 
It  with  the  Idea,  inconsiderately  expressed 
at  first,  and  followed,  thereafter,  without 
original  thought  upon  the  subject,  as  it  seems, 
that  the  transmission  and  talcing  of  property 
through  inheritable  blood  or  by  will  rests  in 
sovereign  grace  and  not  in  right,  and  that 
It  is  competent  for  the  law-making  power  to 
abolish  all  regulations  on  the  subject,  leaving 
property  upon  the  circumstance  of  the  death 
of  the  owner,  liable  to  be  seized  upon  and 
enjoyed  by  the  first  taker  or  to  escheat  to  the 
people  as  a  whole.  How  that  relic  of  a  sys- 
tem recognizing  a  personal,  earthly  sovereign 
as  the  source  of  all  power  and  opportunity 
to  acquire  and  enjoy  and  transmit  the  fruits 
of  Individual  energy,  could  have  been  regard- 
ed as  the  light  to  guide  Judicial  footsteps 
under  a  system  dignifying  former  so-called 
privileges  or  graces,  as  rights,  puzzles  the 
mind.  True,  it  has  been  affirmed  over  and 
over  again  by  Judges  and  courts  of  the  high- 
est respectability.  Eminent  Jurists  whose 
names  are  written  high  in  the  temple  of 
Judicial  fame  have  stood  sponsors  for  it 
But  the  greatest  errors  of  the  past  have  had 
the  most  distinguished  supporters.  If  It 
were  true  that  error  could  be  sanctified  by 
mere  weight  of  the  number  or  ability  of  Its 
advocates,  and  be  given  the  character  of  in- 
fallible truth  by  the  mere  force  of  repetition, 
then  the  error  that  the  constitutional  guar- 
anties do  not  reach  the  subject  we  are  con- 
sidering, would  have  long  ago  taken  such 
deep  root,  that  the  most  courageous  could 
not  have  hoped  to  dislodge  it.  But  sucli,  as 
experience  shows,  is  not  the  case.    Error, 


though  often  repeated.  Is  error  still,  and  be- 
cause It  is  error,  it  Is  mortal  and  most  be 
swallowed  up  by  Immortality.  We  may  well 
hope  that  the  position  of  this  court,  now 
taken,  will  mark  a  return  movement  to  a 
better  appreciation  of  the  great  change  wblcb 
the  Constitution  made  from  a  form  of  person- 
al government,  unrestrained.  In  the  ultimate, 
except  by  the  conscience  of  the  sovereign,  to 
a  govenfment  by  the  people  under  the  re- 
straints of  a  written  constitution  setting 
up  the  standard  necessary  to  Jife,  liberty, 
and  the  pursuit  of  happiness;  and  creating  a 
Judicial  system,  independent  of  all  other  de- 
partments, with  supreme  power  to  guard  that 
standard. 

The  very  opening  lines  of  the  Immortal 
Declaration  mark  one  of  the  greatest  cbange:^ 
wrought  in  human  affairs.  It  was  not  the 
mere  expression  of  a  sentiment;  it  was  thb 
declaration  of  a  fundamental  truth  designed 
to  stand  for  the  future  as  the  central  object 
of  civil  government,  and  to  be  a  test  of  the 
legitimacy  of  legislative  action.  "We  hold 
these  truths  to  be  self-evident:  that  all  m«n 
are  created  equal;  that  they  are  endowed  by 
the  Creator  with  certain  unalienable  rights; 
that  among  these  are  life,  liberty  and  the 
pursuit  of  happiness." 

Upon  that  all  the  Constitutions  of  the  land, 
state  and  national,  have  been  bullded.  It 
there  were  any  purpose  at  all  in  that  declara- 
tion and  the  lncori>oratlon  of  it  into  all  Con- 
stitutions, It  was  to  mark  the  beginning  of  a 
new  era,  one  when  those  things  regarded  to- 
be  essential  to  human  life,  human  liberty, 
and  human  happiness  should  no  longer  be 
legitimately  referred  to  as  subjects  of  enjoy- 
ment by  mere  sovereign  grace,  but  should 
have  the  dignity  of  absolute  rights,  regulated 
by  laws  reasonaSly  necessary  to  their  pres- 
ervation and  enjoyment;  not  subject  to 
regulation  beyond  that  boundary  and  into  the 
realms  of  destruction. 

It  was  that  conception  of  the  Constitution 
In  the  soul  of  Daniel  Webster,  when  In  the 
last  years  of  his  life,  looking  backward  at  the 
dangers  successfully  passed,  and  facing  In 
contemplation  those  yet  to  come,  be  said:  "I 
love  the  Constitution  of  the  country.  I  have 
a  passion  for  it,  the  only  political  passion 
that  ever  entered  into  my  breast;  I  cherish 
it  day  and  night;  I  live  on  its  healthful,  sav- 
ing Infiuences,  and  I  trust  never,  never,  neveb 
to  cease  to  heed  It  till  I  go  to  the  grave  of  my 
fathers.  The  Constitution  of  the  United 
States!  What  is  there  on  the  whole  earth: 
what  is  there  that  so  fills  the  imaginations 
of  men  under  heaven;  what  1b  there  thav 
the  civilized,  liberalized,  liberty-loving  people 
of  the  world  can  look  at,  and  do  look  at, 
BO  much  as  that  great  and  glorious  In- 
strument, held  up  to  their  contemplation, 
blazing  over  the  Western  Hemisphere,  and 
darting  Its  rays  throughout  tbe  world,  the 
Constitution  of  the  United  States  of  Amer- 
ica!" 

Pacing  that  not  over^awn  picture,  ynm 
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could  fall  to  appreciate  tbat  a  radical  change 
was  wrought  by  our  organic  law,  or  doubt  but 
what,  included  among  those  unalienable 
rights  so  forcibly  proclaimed  and  Implied!} 
or  expressly  guarantied  is  that  of  complete 
enjoyment  of  personal  acquisitions,  subject 
only  to  reasonable  regulation?  Why  turn 
aside  and  test  the  dignity  of  individual  pos- 
sessions in  that  reqtect  by  the  very  system 
which  the  change  was  designed  to  replace  V 
When  I  wrote  the  concurring  opinion  In 
Blade  V.  State.  113  Wis.  205,  89  N.  W.  522, 
60  Am.  St.  Rep.  853,  proclaiming  the  doctrine, 
and  without  disfavor  by  my  brethren, 
which  the  court  has  now  so  empbatically 
vindicated,  I  affirmed  that  the  power  to  tax 
the  right  to  inherit  and  to  take  by  will,  as 
property  or  the  representative  of  property, 
and  make  all  reasonable  regulations  of  such 
rights  which  Includes  reasonable  revenue 
measures  exists  and  may  well  be  exercised. 
Doubtless  that  may  be  done  in  either  of  two 
ways,  viz.,  under  section  1,  art.  8,  and  in- 
dependently thereof,  limited  by  equality 
clauses  of  the  Constitution,  which  prohibit 
unjustifiable  discriminations  and  legislation 
destructive  of  the  right  The  latter  method 
was  well  known  when  the  change  to  the  pres- 
ent system  of  government  in  this  country 
occurred.  There  were  regulations  for  the 
purpose  of  revenue,  and  besides  there  was 
the  overshadowing  power  to  withdraw  the 
privilege  entirely.  The  latter  was  abrogated 
when  the  privil^e,  so-called,  was  given  the 
dignity  of  a  right  Power  as  to  the  former 
was  not  afTected.  It  can  be  exercised,  subject 
to  constitutional  limitations.  When  the  leg- 
islation in  that  regard  passes  the  boundary 
of  regulation  and  become.s  discriminatory,  or 
burdensome  because  not  a  reasonable  taxing 
measure  and  therefore  confiscatory,  it  meets 
the  bar  of  the  Constitution.  Further  liberty 
than  that  to  deal  with  property  rights  on  the 
occasion  of  the  death  of  an  owner  is  a  relic 
of  the  past.  It  has  no  legitimate  place  in 
OUT  system  of  constitutional  liberty. 

DODGE,  J.  (dissenting).  I  ^nd  myself 
unable  to  yield  assent  to  the  conclusion  of 
the  conrt  in  this  case  tbat  the  Legislature 
has  not  transgressed  the  limitations  clearly 
imposed  by  the  Constitution  upon  the  powers 
delegated  to  that  branch  of  the  government 
With  several  of  the  8te!)S  of  reasoning  de- 
clared as  leading  to  tbat  conclusion  I  have 
no  quarrel.  Thus,  I  do  not  doubt  that  the 
general  grant  of  legislative  power  Includes 
authority  to  lay  taxes  upon  substantially 
all  subjects,  at  least  all  subjects  commonly 
recognilzed  In  1848  as  customary  and  proper. 
Among  such  subjects  were  transfers  of  prop- 
erty, prosecution  of  business  of  all  kinds 
and.  Indeed,  the  exercise  of  any  rights  or 
privileges.  Neither  can  I  avoid  the  ooncln- 
slon  that  this  general  power  to  lay  taxes  is 
not  limited  to  property  as  the  only  sub- 
ject by  the  clause  In  section  1,  art  8: 
"Taxes  shall  be  levied  upon  such  property 


as  the  Legislature  shall  prescribe."  I  am 
convinced,  after  much  consideration  of  the 
constitutional  debates,  that  such  clause  was 
Inserted  merely  to  declare  authority  in  the 
Legislature  to  exempt  some  property  and  to 
tax  some.  I  am  also  clear  tbat  among  the 
transactions  recognized  as  legitimate  subjects 
of  taxation  by  imposition  of  an  excise  tax, 
duty,  or  impost,  is  the  transmission  of  prop- 
erty, upon  death  of  Its  owner,  to  his  de- 
scendents  or  legatees.  Whether  such  trans- 
mission rests  on  inherent  right  such  as  the 
government  cannot  take  away,  or  upon  a 
mere  privilege  which  the  Legislature  might 
accord  or  deny.  In  Its  discretion,  as  so  gen- 
erally asserted  by  high  authority  both  legal 
and  economic,  I  deem  a  wholly  academic 
question  here.  If  the  former,  the  transfer, 
like  other  transfers  of  property,  is  a  custo- 
mary and  proper  subject  of  taxation.  If 
a  mere  privilege,  resting  in  grant  by  the 
Legislature,  still  that  grant  has  been  made, 
and  a  legal  right  of  inheritance  has  been 
established,  and  the  statute  under  considera- 
tion obviously  provides  merely  for  a  tax 
upon  a  recognized  and  existing  right,  not  for 
the  revocation  or  denial  of  such  right  even 
In  part.  After  assenting  to  all  these  posi- 
tions, however,  I  still  find.  In  our  Constitu- 
tion, limits  upon  the  power  of  the  Legis- 
lature to  lay  even  an  excise  tax  upon  trans- 
fers of  property.  Section  1,  art  8  declares 
that  the  "rule  of  taxation  shall  be  uniform." 
I  can  find  nothing  In  the  constitutional  his- 
tory to  support  the  view  that  this  behest 
applies  only  to  some  taxes  and  not  to  others. 
Its  association  In  the  same  section  with  the 
clause  above  quoted  authorizing  the  Legis- 
lature to  prescribe  the  property  on  which 
taxes  shall  be  laid,  and,  Inferentlaily,  that 
which  shall  be  exempt  from  taxation,  does 
not  to  my  mind  even  suggest  that  the  uni- 
formity clause  has  application  merely  to  tax- 
ation of  property.  It  must  be  remembered 
that  this  behest  for  uniformity,  with  slight 
difference  In  form,  was  In  the  draft  of  the 
Constitution  as  a  separate  section,  and  was 
never  the  subject  of  serious  question  or  de- 
bate. It  is  also-  obvious  that  the  members 
of  the  convention  considered  that  the  "tax- 
es" or  "taxation,"  contemplated  as  with- 
in the  power  of  the  Legislature,  Included 
taxation  by  means  of  excise  or  duty  upon 
occupations  and  privileges.  The  discussion 
quoted  in  the  court's  opinion  shows  uniform 
assumption  of  this  fact.  The  next  section 
was  obviously  framed  originally  In  recogni- 
tion of  the  necessity  of  some  exception  to 
this  rule  of  uniformity,  due  to  the  fact  that 
In  application  of  the  taxing  power  to  prop- 
erty, some  must  be  exempt  and  some  other 
ought  to.  Federal  property  could  not  be 
taxed;  taxation  of  state  or  municipal  prop- 
erty would  be  absurd;  while  certain  other 
classes,  like  ecclesiastical  or  educational 
property,  might  wisely  be  omitted.  The  dis- 
cussion resulted  In  a  decision  to  confer  on 
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the  Legislature  full  control  over  the  subject 
of  exempting  property  from  taxation;  bat 
there  Is  no  hint  of  any  purpose  to  further 
narrow  the  requirement  that  the  Legislature 
pursue  a  uniform  rule  In  all  taxation,  wheth- 
er on  property  as  a  subject  or,  by  excise,  on 
ocupatlons,  transfers,  and  the  like.  Nor  can 
I  discover  any  difficulty  in  practical  applica- 
tion of  such  a  requirement  True,  there  can 
be  no  uniformity  between  an  inheritance  tax 
and  a  peddlers'  license  tax,  because  there 
can  be  no  comparison,  but  each  can  be 
laid  by  a  uniform  rule.  All  the  decisions  of 
this  court  support  that  view.  If,  as  now 
declared,  the  railroad  licenses  were  mere  oc- 
cupation taxes,  it  was  certainly  assumed, 
both  In  M.  M.  Ry.  Co.  t.  Supervisors,  9 
Wis.  431,  and  in  Wis.  Cent  Ry.  v.  Taylor 
County,  62  Wis.  87,  8  N.  W.  883,  that  uni- 
formly within  the  class  was  required,  and 
such  necessity  was  decided  as  to  peddler's 
licenses  If  they  must  rest  on  the  taxing 
power.  State  t.  Whlteom,  122  Wis.  110, 
118,  99  N.  W.  468.  Again,  the  requirement 
of  uniformity  of  rule  has  repeatedly  been 
held  to  permit  classification  of  subjects  of 
taxation  provided  uniformity  in  the  class 
is  maintained.  M.  &  M.  Ry.  Co.  y.  Super- 
visors, supra;  Wis.  Cent.  Ry.  v.  Taylor 
County,  supra;  Kingsly  v.  Merrill,  122  Wis. 
186,  99  N.  W.  1044,  67  L.  R  A.  200;  Black 
T.  State,  snpra;  State  t.  Wbitcom,  supra; 
also  as  to  inheritance  taxes  In  State  v. 
Mann,  76  Wis.  469,  477,  45  N.  W.  526,  46 
N.  W.  51,  and  Black  v.  State,  snpra.  How- 
ever, I  do  not  consider  the  uniformity  clause 
at  all  essential  to  my  conclusions  in  this 
case. 

Even  if  it  has  no  application  to  taxation 
by  excise,  yet  in  section  1,  art  1,  of  the  Con- 
stitution of  Wisconsin  we  find  limitation  up- 
on the  powers  delegated  to  the  government 
which  the  people  created  by  that  Instrument: 
"All  men  are  born  equally  free  and  independ- 
ent, and  have  certain  inherent  rights;  among 
theseare  life,  liberty  and  the  pursuit  of  happi- 
ness; to  secure  these  rights,  governments 
are  Instlttited  among  men,  deriving  their 
Just  powers  from  the  consent  of  the  govern- 
ed." This  section,  while  in  form  merely 
declaratory  of  general  principles,  has  been 
repeatedly  held  to  so  evince  the  conception 
of  private  and  individual  rights  of  the  people 
of  this  state  which  must  be  sacred  against 
violation  by  the  government  which  they  con- 
sented should  exist  over  them,  that  it  de- 
clares a  limitation  upon  the  powers  of  that 
government  State  e.  r.  Kellogg  v.  Currens, 
111  Wis.  431,  87  N.  W.  561,  66  L.  B.  A.  252; 
niack  V.  State,  118  Wis.  205,  219,  89  N.  W. 
522,  90  Am.  St  Rep.  858;  State  ex  reL 
Zlllmer  v.  Kreutzberg,  114  Wis.  530,  90  N.  W. 
1098,  58  L.  R.  A.  748,  91  Am.  St  Rep.  934; 
State  V.  Whlteom,  122  wis.  110,  118,  99  N. 
W.  468.  Indeed,  the  opinion  filed  on  behalf 
of  the  court  concedes,  with  the  fairness 
which  always  characterizes  its  author,  that 


this  section  of  our  Constitution  requires  this, 
like  all  laws,  to  be  free  from  arbitrary  dis- 
criminations for  Or  against  any  persons  or 
class  of  persons  not  distinguishable  from 
others  in  respects  germane  to  taxation.  In 
this  first  utterance  of  our  Constitution  is 
declared  the  keynote  and  dominating  prin- 
ciple of  the  social  organization  established 
by  it,  namely,  equality  before  the  law  of 
every  individual.  Whatever  may  be  thongbt 
at  this  day  by  political  scientists  or  theor- 
ists as  to  the  ideal  government  or  society, 
the  conception  of  our  forbears  was  a  govern- 
ment not  primarily  for  its  own  convenience, 
but  for  the  protection  of  the  Individual  rights 
of  those  who  were  to  live  under  it  Govern- 
ment was  not  the  end  but  merely  the  means 
to  secure  Individual  liberty  and  happiness. 

The  question  Is  whether  equality  before 
the  law  Is  maintained  when  one  Is  required 
to  pay  for  support  of  government  a  higher 
rate  than  another  upon  an  entirely  similar 
kind  and  amount  of  property  or  an  entire- 
ly similar  right  privilege,  or  transaction  be- 
cause he  is  either  poorer  or  richer  than  an- 
other. Under  the  present  la  w  the  second  cousin 
recipient  of  $25,000  or  less  pays  four  cents 
upon  each  dollar,  while  the  second  cousin 
recipient  of  $50,000  pays  five,  and  be  who 
receives  a  million  pays  over  ten.  Or,  to 
state  the  situation  in  another  way,  one  re- 
ceiving $26,000  pays  for  the  privilege  or  on 
the  transaction  $1,500,  if  he  also  receives 
another  $25,000,  or  $3,000  If  he  receives  other 
$500,000;  while  another,  in  the  same  pro- 
pinquity, pays  but  $1,000  upon  the  privi- 
lege or  transaction  of  receiving  $25,000  If 
be  receives  no  more.  Remember  that  if 
such  classification  as  this  is  legitimate.  If 
the  rate  may  be  varied  according  to  the 
magnitude  of  the  bequest  or  inheritance,  the 
Legislature,  in  its  wisdom,  may  invert  the 
variation  and  charge  the  higher  rate  on  the 
smaller  amount,  with  progressive  dlmlno- 
tlon  as  the  amount  increases;  may  charge 
the  recipient  of  $25,000  12  per  cent  thereon, 
the  recipient  of  a  second  $25,000  only  10 
per  cent.,  and,  finally,  the  recipient  of 
$25,000  In  excess  of  $500,000  only  the  basic 
rate  of  4  per  cent.  These  illustrations  will 
serve  concretely  to  present  the  question 
whether  this  Is  equality  before  the  law  such 
as  the  founders  of  our  state  contemplated. 
Let  me  ask  my  brethren  uf  the  majorit} 
whether,  if  there  were  no  uniformity  daose 
but  merely  the  assurance  of  equality,  they 
would  deem  permissible  a  law  taxing  a 
$50,000  bouse  either  twice  the  rate  or  one- 
half  the  rate  laid  on  a  $10,000  one?  I  can- 
not believe  any  of  them  would  answer  la 
the  affirmative. 

Nothing  seems  to  me  more  an  outrage 
upon  equal  rights  than  discrimination  by  the 
law  In  favor  or  against  either  the  poor  or 
the  rich  by  reason  of  that  fact,  and  nothing 
seems  more  to  threaten  the  permanence  and 
safety  of  society.    True,  one  witnesses  with 
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more  equanimity  unequal  and  ezceBslve 
burdening  of  those  who  can  endure  it  with- 
out actual  privation  or  pliyslcal  suffering; 
but,  if  the  principle  of  classlflcation  on  such 
lines  be  established,  what  assurance  can 
•we  bare  that  the  burdens  will  remain  there? 
Under  a  republican  form  of  government  a 
class  once  formed  may  gain  ascendency  in 
control  of  government,  and.  If  a  political 
classiflcation  of  our  people  Into  the  rich  and 
the  poor  be  brought  about,  which  is  lllcely 
in  the  long  run  to  dominate?  Intelligence, 
education,  and  energy  have  always  proved 
superior  to  mere  numbers,  and  where  are 
these  qualities  more  likely  to  predominate? 
Will  it  not  be  with  the  class  which  con- 
tains those  who  have  been  able  to  conquer 
In  tbe  fields  of  industry,  commerce,  and 
finance,  and  who,  in  those  fields,  have  been 
able  to  bring  under  their  control  the  armies 
of  men  whose  existence  depends  on  daily 
labor?  Political  warfare  between  such 
classes  is  to  l>e  deplored,  but,  if  the  issue  be 
forced,  mere  numbers  must,  for  a  time  at 
least,  be  subordinated,  and  we  face  a  proba- 
bility that  the  principle  sustained  In  this 
law  may  be  reversed  in  its  application.  In 
equalty  before  tbe  law  is  the  only  assur- 
ance of  opportunity  to  each  to  gain  social 
equality  and  equal  prosperity  with  any 
other.  True,  the  Supreme  Court  of  tbe 
United  States  has  held  such  progressive 
rates  of  taxation  not  forbidden  by  the  four- 
teenth amendment  to  tbe  federal  Constiu- 
tion  prohibiting  denial  of  "equal  protec- 
tion of  the  laws,"  but  I  nowhere  find  any 
satisfying  argument  to  show  that  amount 
or  value  of  property  or  right  is  a  legitimate 
distinction  germane  to  a  classiflcation  of  it 
for  varying  rates  of  a  tax  or  excise  based 
on  value.  Indeed,  that  court  seems  to  have 
refrained  from  Interfering  on  the  ground 
that  the  fourteenth  amendment  was  not  in- 
tended to  restrain  the  discretion  of  the  states 
in  the  field  of  taxation.  However,  the  de 
cisions  of  the  Supreme  Oourt  of  the  United 
States  upon  the  meaning  of  tbe  fourteenth 
amendment  are  not  controlling  upon  us 
in  measuring  the  equality  which  our  Con- 
stitution secured  many  years  before  that 
amendment  was  framed.  The  reasoning 
of  such  cases  as  State  v.  Switzler,  143  Mo. 
287,  331,  46  S.  W.  245,  40  L.  B.  A.  280,  65 
Am.  St  Rep.  053;  State  v.  Ferris,  53  Ohio 
St.  314,  41  N.  B.  57D,  30  L.  R.  A.  218;  Cope's 
Kstate.  191  Pa.  1,  21,  43  Atl.  79.  45  L.  R.  A. 
.^10,  71  Am.  St  Rep.  749.  Brewer,  J.,  in 
bis  dissenting  opinion  In  Magoun  t.  III. 
Trust  &  Savings  Bank,  170  U.  S.  283,  301, 
18  Sup.  Ct  694,  42  Ia  Ed.  1037.  seems  to 
me  sound  and  convincing,  and  to  at  least 
so  throw  in  conflict  the  authorities  that 
the  conclusion  reached  by  my  Brethren 
ought  to  be  supported  by  some  reasoning 
other  than  mere  deference  to  authority. 

CASSODAT.    0.    J.    (dissenting).     I    am 

forced  to  dissent  respectfully  from  tbe  de- 

108  N.W. 


dsion  of  tbe  court  in  this  case.  I  concur 
with  the  conclusion  of  my  Brother  DODGE, 
that  cliapter  4,  p.  65,  of  the  Laws  of  1003 
is  unconstitutional  and  void.  I  will  simp- 
ly add  that,  to  my  mind,  It  is  very  obvioub 
that  that  act  Imposes  a  tax  upon  property 
within  the  meaning  of  the  clause  of  tbe 
Constitution  which  declares  that  "tbe  rule 
of  taxation  sball  be  uniform,  and  taxes 
shall  be  levied  upon  such  property  as  the 
Legislature  shall  prescritie."  Section  1,  art. 
8,  Const.  It  purports  to  t)e  a  "tax  imposed 
on  property  of  any  kind  transferred." 
Section  1.  It  Is  therein  declared  that  "the 
tax  so  imposed  shall  be  upon  tbe  clear  mar- 
ket value  of  such  property  at  tbe  rates 
hereinafter  prescribed  and  only  .upon  the 
excess  of  tbe  exemptions  hereinafter  grant- 
ed." Subdivision  6,  S  1-  It  is  also  therein 
declared  that  "every  such  tax  shall  be  and 
remain,  a  Hen  upon  tbe  property  trans- 
ferred until  paid  and  the  person  to  whom 
the  property  is  so  transferred  and  the  ad- 
ministrators, executors  and  trustees  of 
every  estate  so  transferred,  shall  be  per- 
sonally liable  for  such  tax  until  its  pay- 
ment." Section  6.  The  several  exactions 
made  in  the  act  are  each  and  all  based  upon 
and  measured  by  property.  My  reasons 
for  saying  that  the  act  imposes  a  tax  on 
property  within  the  meaning  of  the  constitu- 
tional clause  quoted  are  sufilclently  stated 
in  my  separate  opinion  in  the  case  of  the 
state  of  Wisconsin  against  the  railway  com- 
panies decided  herewith.  Being  a  tax  on 
property,  it  was,  as  indicated  in  that  opinion 
subject  to  classiflcation  "founded  upon  real 
differences,  affording  rational  grounds  for 
a  distinction."  Black  v.  State.  113  Wis. 
219,  89  N.  W.  622,  90  Am.  St  Rep.  853. 
In  my  judgment  such  classification  cannot 
be  founded  upon  mere  differences  in  valdte, 
as  in  tbe  act  in  question.  On  tbe  con- 
trary, such  classiflcation.  to  my  mind.  Is 
purely  arbitrary  and  highly  destructive  of 
the  equal  rights  guarantied  by  tbe  Con- 
stitution. 


STATE  ex  rrl.   PABST  BREWING   00.  r. 

CARPENTER,  County  Judge. 

(Supreme  Conrt  of  Wisconsin.    June  21,  1906.) 

Taxation  —  Irttebitarck  Tax  —  Valus  of 
Estate— Compelling  Pboddction  of  Evi- 
nxncs— corpobate  books. 

Laws  1903,  p.  65,  c.  44,  Imposes  a  tax  upon 
inheritances,  and  provides  that  the  county  court 
or  an  appraiser  appointed  by  it  shall  appraise 
the  property  at  its  fair  market  value.  For  this 
purpose  the  appraiser  is  authorized  to  compei 
the  attendance  of  witnesses,  and  the  county 
court  is  required,  from  the  report  of  the  ap- 
praiser and  other  proofs,  to  determine  the  cash 
value  of  the  estate  and  the  amount  of  tax  to 
which  It  is  liable.  The  county  court  is  also 
authorized  to  determine  all  questions  arising 
tinder  the  act  and  to  perform  any  act  in  rela- 
tion thereto  authorized  by  law  in  other  pro- 
ceedings within  the  Jurisdiction  of  the  county 
court    Held  that,  in  fixing  the  fair  cash  value 
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of  corporate  stock  belongring  to  a  decedent's 
estate,  the  court  has  no  power  to  compel  the 
corporation  to  produce  its  books  and  papers  in 
court. 

Prohibition  proceeding  by  the  state,  on  the 
relation  of  the  Pabst  Brewing  Company, 
against  Paul  D.  Carpenter,  as  county  judge 
of  Milwaukee  county.  Peremptory  writ 
awarded. 

This  is  an  alternative  writ  of  prohibition 
issued  by  this  court  to  the  county  court  for 
Milwaukee  county,  March  28,  1006.  It  ap- 
pears from  the  verified  petition  for  and  the 
return  to  the  writ  tliat  Frederick  Pabst  of 
Milwaukee  died  testate  Janaary  1, 1904,  leav- 
ing a  very  large  estate.  His  will  was  admit- 
ted  to  probate  February  3,  1904,  and  execu- 
tors appointed  and  qualified.  The  executors 
filed  an  inventory  of  said  estate  showing, 
among  other  things,  that  said  deceased  at  the 
time  of  bis  death  was  the  owner  and  holder 
of  1,918  shares  of  the  capital  stock  of  the  said 
relator.of  the  face  value  of  $1,000  per  share. 
December  29, 1904,  the  executors  presented  to 
the  county  treasurer  a  statement  of  the  prop- 
erty belonging  to  said  estate  with  provisional 
valuations  and  a  computation  of  the  amount 
due  the  state  for  the  tax  prescribed  by  chap- 
ter 44,  p.  65,  Laws  1903,  and  paid  the  same  to 
such  treasurer,  subject  to  correction  and  read- 
justment on  final  determination,  and  without 
waiver  of  the  right  to  insist  on  the  return  of 
the  same  in  case  the  act  should  be  held  to  be 
invalid,  and  took  a  receipt  duly  countersigned 
for  the  amount  so  paid.  December  14,  1905, 
the  county  court  on  petition  of  the  Secretary 
of  State  therein  ordered  that  February  1,  1006, 
or  as  soon  thereafter  as  said  petition  could 
be  heard,  the  matters  therein  should  be  heard 
before  said  county  court  without  the  appoint- 
ment of  any  appraisers  at  the  courthouse  in 
Milwaukee,  at  which  time  and  place  the  coun- 
ty court  would  hear  evidence  and  determine 
the  cash  value  of  said  estate  and  the  amount 
of  such  inheritance  tax.  Thereafter,  and 
upon  such  hearing,  the  value  of  said  stock 
was  in  controversy;  that  without  ottering 
other  evidence  the  state  demanded  the  pro- 
duction of  the  books  and  records  of  the  relat- 
or, and  on  March  19,  1906,  a  subpoena  was 
served  upon  the  secretary  of  the  relator  re- 
quiring him  to  appear  before  said  county 
judge  on  the  next  day  and  then  and  there  give 
evidence  on  behalf  of  the  state  in  said  matter, 
and  then  and  there  to  have  "the  trial  balances 
made  out  and  prepared  by  the  Pabst  Brewing 
Company  about  January  1,  1903,  and  January 
1,  1904,  and  all  the  books  of  account,  cash 
books,  ledgers,  stock  books  and  other  books, 
papers  and  documents  from  which  said  trial 
balances  were  made  out  or  prepared  and  be- 
longing to  said  company."  A  subpoena  was 
also  Issued  and  served  upon  the  president  of 
said  corporation,  who  was  also  one  of  the  ex- 
ecutors of  said  will,  requiring  him  to  appear 
at  the  same  time  and  place,  and  then  and 
there  to  Itave  "all  the  private  books  of  ac- 
count kept  by  said  Frederick  Pabst  and  all 


papers  and  certificates  of  stock  and  other 
documents  bearing  upon  or  relating  to  the 
stock  of  the  Pabst  Brewing  Company  owned 
by  said  Frederick  Pabst  and  all  books  of  ac- 
count kept  by  the  executors  of  the  last  will 
and  testament  of  said  Frederick  Pabst,  de- 
ceased." At  said  hearing  the  said  executor 
did  have,  and  was  ready  to  produce,  all  the 
books  and  papers  mentioned  in  said  last  sub- 
poena issued  to  said  executor.  The  state  then 
and  there  demanded  the  production  of  the 
books  and  papers  mentioned  in  the  first  sub- 
poena so  issued  to  the  relator's  secretary  for 
the  purpose  of  using  the  same  as  evidence  in 
said  matter;  that  the  relator  then  and  there 
objected  to  such  production  and  use  and 
claimed  that  the  said  county  court  Iiad  no 
right  to  require  the  same.  Under  the  act  men- 
tioned the  inheritance  tax  prescribed  was  to 
be  laid  upon  the  fair  market  value  of  such 
stock;  whereas,  the  only  value  which  could 
be  established  from  such  books  and  papers 
would  tie  the  book  value  thereof,  wUch  is 
not  the  market  value  thereof  and  Is  not 
material  or  pertinent  upon  the  inquiry  before 
the  county  court,  but  upon  such  hearing  said 
executors  offered  to  produce  the  trial  balances 
for  several  years  prior  to  the  death  of  the 
deceased.  The  relator  is  a  corporation  witb 
a  capital  stock  of  $10,000,000  owned  by  about 
20  stockholders,  and  does  business  and  owns 
property  in  nearly  all  the  states  of  the  Union, 
and  it  claimed  that  to  submit  all  its  liooks  and 
papers  to  inspection  and  expert  investigation 
would  be  a  grlevlous  burden  and  great  ex- 
pense to  the  relator,  and  would  not  tend  to 
establish  the  market  value  of  Its  stock  or  the 
value  upon  which  such  inheritance  tax 
should  be  calculated.  The  relator  claims 
that  the  county  court  had  no  jurisdiction  to 
compel  the  production  of  its  books  and  papers 
for  the  inspection  of  expert  bookkeepers  or 
counsel  for  the  state,  and  also  denies  the 
validity  of  the  act  mentioned.  The  county 
court  overruled  each  and  ail  of  such  objec- 
tions and  claims  made  by  the  relator.  The 
alternative  writ  of  prohibition  commands  the 
county  court  to  desist  from  further  proceed- 
ings to  compel  the  relator  to  produce  its 
books  and  papers  upon  the  appraisal  of  the 
estate  of  the  deceased,  and  to  show  cause  why 
the  peremptory  writ  should  not  issue  as 
prayed. 

Winkler,  Flanders,  Smith,  Bottum  &  Paw- 
sett  (Hugh  Ryan,  of  counsel),  for  relator.  L. 
M,  Sturdevant,  Atty.  Gen.,  and  T.  C.  Rich- 
mond, Special  Counsel,  for  defendant 

OASSODAT,  C.  J.  (after  stating  the  facts). 
This  court  took  original  jurisdiction  In  this 
case  because  it  involved  the  validity  of  chap- 
ter 44,  p.  65,  Laws  1903,  and  the  same  ques- 
tion was  involved  in  another  action  pending 
before  us  on  an  order  for  reargument,  and 
so  it  was  desirable  that  such  question  should 
be  fully  argued  before  determination.  Tbe 
decision  In  that  case  has  made  it  unnecessary 
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to  say  anytbinir  ftirther  about  the  validity 
of  that  act  In  this  case.  Herman  Nunne- 
macher,  as  Trustee,  v.  State  of  Wisconsin 
(decided  herewith)  108  N.  W.  627.  As  Indi- 
cated In  the  foregoing  statement,  the  exec- 
utors of  Frederick  Pabet,  deceased.  In  obedi- 
ence to  the  subpoena  duces  tecum  served  up- 
on them,  brought  Into  the  county  court,  and 
were  ready  to  be  produced,  "all  the  private 
books  of  account  kept  by"  said  deceased, 
"and  all  papers  and  certificates  of  stock  and 
other  documents  bearing  upon  or  relating 
to  the  stock  of  the  Pabst  Brewing  Company 
owned  by  said"  deceased,  "and  all  books  of 
account  kept  by  the  executors  of  the  last 
will  and  testament  of  said  deceased."  But 
the  relator  did  not  obey  the  subpoena  duces 
tecum  so  served  upon  its  secretary,  and  bring 
Into  court  Its  "books  of  account,  cash  books, 
ledgers,  stock  books  and  other  books,  papers 
and  documents,"  and  Its  "trial  balances  made 
out  and  prepared"  about  January  1, 1903,  and 
January  1,  1904,  nor  any  of  them,  on  the  al- 
leged ground  that  the  county  court  had  no 
authority  or  Jurisdiction  to  compel  such  pro- 
duction. 

The  question,  sharply  presented.  Is  wheth- 
er the  county  court  had  such  auttiorlty  and 
Jurisdiction.  As  Indicated,  the  deceased  was 
a  large  stockholder  in  the  relator  at  the  time 
of  his  death.  The  state  contends  that  It  be- 
came essential  for  the  county  court  "to  as- 
certain the  fair  market  value"  of  such  stock 
In  order  "to  determine  the  Inheritance  tax" 
that  the  estate  was  required  to  pay,  and  the 
state  concedes  that  "this  Is  practically  the 
only  property  In  the  estate  concerning  which 
there  Is  controversy  as  to  the  proper  valua- 
tion." The  relator  concedes.  In  the  language 
of  the  act,  that  "the  tax  so  Imposed"  Is  to 
"be  upon  the  clear  market  value  of  such 
property."  Section  1,  subd.  6.  The  relator 
also  concedes  that  such  value  Is  to  be  deter- 
mined either  by  the  appraiser,  appointed  for 
that  purpose  under  sections  13  and  14  of  the 
act,  or  by  the  county  court  as  prescribed  by 
section  15  of  the  act  In  case  an  appraiser 
Is  appointed,  he  Is  therein  required  to  fix  and 
appraise  the  property  "at  Its  fair  market 
value,  •  •  •  and  for  that  purpose  the 
said  appraiser  Is  authorized  to  Issue  sub- 
poenas and  to  compel  the  attendance  of  wit- 
nesses before  him  and  to  take  the  evidence 
ot  such  witnesses  under  oath  concerning  such 
property  and  the  value  thereof ;  and  he  shall 
make  report  thereof  and  of  such  value  in 
writing,  to  the  said  coimty  court,  together 
with  the  depositions  of  the  witnesses  ex- 
amined, and  such  other  facts  In  relation 
thereto  and  to  the  said  matter  as  the  said 
county  court  may  order  or  require."  Section 
14.  And  then,  after  requiring  "the  county 
court  from  such  report  and  other  proofs  re- 
lating to  any  such  estate"  to  determine  the 
cash  value  of  such  estate  and  the  amount  of 
tax  to  which  the  same  Is  liable,"  the  act  pro- 
vides   as    follows:    "Or    the   county    court 


without  appointing  an  appraiser  upon  giving 
twenty  days'  notice  *  •  •  of  the  time 
and  place  of  bearing,  may  at  the  time  so 
fixed  hear  evidence  and  determine  the  cash 
value  of  such  estate  and  the  amount  of  tax 
to  which  the  same  Is  liable."  Section  15. 
Another  section  of  the  act  declares  that: 
"The  county  court  •  •  •  ghall  have  Jur- 
isdiction to  hear  and  determine  all  questions 
arising  under  the  provisions  of  this  act,  and 
to  do  any  act  in  relation  thereto  authorized 
by  law  to  be  done  by  a  county  court  in  other  • 
matters  or  proceedings  coming  within  Its 
Jurisdiction."  Section  12.  The  language  oi 
the  act  seems  to  authorize  the  county  com't, 
with  or  without  the  appointment  of  an  ap- 
praiser, to  ascertain  and  determine  such 
value  of  said  estate,  and  for  that  purpose 
compel  the  attendance  of  witnesses  and  the 
taking  of  their  testimony  under  oath.  This 
seems  to  be  conceded  by  the  relator.  The 
mere  fact  that'  competent,  material,  and  rele- 
vant testimony  may  be  contained  In  the 
books  of  a  third  party  or  a  corporation,  and 
that  It  is  inconvenient  to  produce  them  in 
court,  is  no  excuse  for  disobeying  a  subpoena. 
Werthelm  v.  Continental  Ky.  &  Trust  Co. 
(0.  C.)  15  Fed.  716;  United  States  v.  Bab- 
cock,  8  DHL  666,  Fed.  Cas.  No.  14,484; 
Johnson  Steel  Street  Rail  Co.  v.  North  Branch 
Steel  Co.  (C.  C.)  48  Fed.  191,  195;  Amey  t. 
Long,  1  Camx).   14. 

The  relator  contends  that  the  county  court 
had  no  power  to  compel  the  production  of  Its 
private  books  and  papers  for  inspection. 
The  mere  fact  that  the  stock  In  question  was 
issued  by  the  relator  did  not  make  It  a  party 
to  the  controversy  in  respect  to  Its  value. 
That  controvert  was  between  the  executors 
of  the  estate  and  the  state  of  Wisconsin. 
Since  the  relator  was  not  a  party  to  that  con- 
troversy, it  is  very  obvious  that  the  case  pre- 
sented does  not  come  wllhln  the  statutes  re- 
quiring a  party  to  produce  books,  papers,  and 
documents,  or  copies  thereof,  or  to  give  per- 
mission to  take  such  copies.  Sections  4096, 
4183,  et  seq.,  Rev.  St  1898.  Nor  is  there  any 
claim  that  such  iKwks  and  papers  of  the  re- 
lator contain  any  entries  or  admissions  made 
by  the  deceased  respecting  such  value  of  the 
stock  in  question,  or  otherwise.  Section  4189, 
Rev.  St  189&  See  State  Bank  of  Pike  v. 
Brown,  166  N.  T.  216.  59  N.  E.  1,  53  I*  R.  A. 
513.  True,  the  Secretary  of  State  alleges, 
upon  information  and  belief,  that  there  is  "no 
other  way  of  getting  at  the  fair  market 
value  of  said  stock  than  by  examining  the 
books  of  said  relator."  But  he  falls  to  show 
how  that  way  would  be  effectual,  besides, 
such  allegation  was  put  In  Issue  by  the  re- 
lator, and  there  is  no  proof  nor  showing  of 
any  facts  in  support  of  It  Whatever  en- 
tries, statements,  or  memoranda  may  be  con- 
tained In  such  books  and  papers  must  be 
regarded  as  having  been  put  therein  by  the 
officers  or  agents  of  the  relator  and  for  Its 
private  use  or  benefit    The  question  recurs 
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whether  the  relator  Is  compellable  to  produce 
such  private  entriee,  statements,  and  mem- 
oranda for  inspection  In  tlie  controversy  be- 
tween the  other  parties  mentioned.  In  an 
English  case,  cited  by  counsel  for  the  state, 
the  court  refused  to  compel  the  secretary 
and  solicitor  of  a  railway  company  to  pro- 
duce certain  books  and  documents,  because 
the  directors  of  the  corporation  were  not 
parties  to  the  controversy  and  refused  to  al- 
low him  to  do  so.  Growther  v.  Appleby,  L. 
R.  9  C.  P.  Cases,  23.  See  Doe  d.  Haden  r. 
Burton,  9  Car.  ft  Pay.  254.  It  has  been  held 
in  New  Tork  that:  "The  books  of  a  bank, 
not  kept  by  either  of  the  parties  to  an  ac- 
tion, nor  relating  to  transactions  between 
them,  but  referring  solely  to  transactions 
between  the  defendant  and  the  bank,  are  not 
competent  evidence,  between  the  parties,  to 
show  the  amount  of  paper  which  has  been 
discounted  by  the  bank  for  the  defendant 
and  the  number  of  notes  so  discounted  and 
renewed.  And  a  statement  made  up  from 
such  books  is  equally  Incompetent"  Perrlne 
V.  Hotcbklss,  68  Barb.  77.  To  the  same 
efCect:  Isbam  r.  Schafer,  60  Barb.  817; 
State  Bank  of  Pike  v.  Brown,  166  N.  T.  216, 
59  N.  E.  1,  53  L.  R.  A.  613.  In  the  note  to 
this  last  citation  It  is  said  that:  "The  gener- 
al rule  is  that  a  person's  books  of  account  can- 
not be  used  as  evidence  upon  Issues  between 
third  persons,  that  entries  In  such  books  as 
to  such  third  persons  are  res  Inter  alios  acta 
and  cannot  be  used  against  persons  not  par- 
ties to  them."  To  the  same  effect:  2  Ency. 
Bv.  667;  Kerns  v.  McKean,  65  Cal.  41.  4 
Pac.  404;  Treat  v.  Barber,  7  Conn.  274 ;  Mer- 
der  V.  Copelan,  73  Oa.  636 ;  Powers  v.  Rail- 
way Co.,  83  Ohio  St.  429 ;  Martin  Brown  Go. 
T.  Perrlll.  77  Tex.  199,  13  S.  W.  976;  Holt 
V.  Pie,  120  Pa.  425,  14  Atl.  389;  MInton  v. 
Underwood  Lumber  Co.,  79  Wis.  646,  48  N. 
W.  857.  So,  In  a  case  cited  by  counsel  for  the 
ptate.  It  was  held  that:  "The  court  will  not 
grant  a  motion  to  compel  the  opening  of 
the  records  of  a  corporation  not  a  party  to 
the  suit,  but  whose  records.  It  is  claimed, 
would  disclose  something  of  Importance  to 
the  litigation."  Henry  v.  Travelers  Ins.  Co. 
(C.  C.)  35  Fed.  16.  In  the  absence  of  circum- 
stances, not  present  here,  such  supposed  en- 
tries and  statements  made  In  the  hooks, 
papers,  and  documents  of  the  relator  by  its 
officers  or  agents  have  no  more  probative 
force  as  evidence  in  court.  In  the  controversy 
between  the  executors  and  the  state  of  Wis- 
consin, than  oral  declarations  to  the  same 
effect,  made  by  the  same  officers  or  agents, 
would  have  had.  Such  entries  and  state- 
ments were  obviously  mere  hearsay  made  by 
third  parties  without  the  sanction  of  an  oath. 
Such  are  the  rules  of  evidence  applicable 
in  regular  Judicial  proceedings. 

Counsel  for  the  relator  claim  that  such 
rules  should  be  applied  with  more  stringency 
In  a  caRe,  where,  as  here,  the  coimty  court 
was  acting  as  an  appraiser  and  engaged  in 
securing  witnesses  and  bearing  evidence  as 


to  the  value  of  the  stock  In  question.  In  sup- 
port of  such  contention,  counsel  cite  a  case 
In  New  York,  where,  "under  the  provisons  of 
the  collateral  Inheritance  act,"  it  was  held 
that:  "In  reference  to  fixing  the  value  of 
property  for  the  purpose  of  assessment  and 
taxation,  the  surrogate  is  made  the  assessing 
and  taxing  officer  and  as  such  is  the  repre- 
sentative of  the  state."  Matter  of  Estate  of 
Wolfe,  137  N.  Y.  205,  33  N.  B.  166.  Bee,  also. 
Matter  of  Estate  of  Ulhnann,  137  N.  Y.  403, 
407,  33  N.  B.  480;  Amherst  College  v.  Ritch, 
151  N.  Y.  282,  348,  46  N.  B.  876,  87  L.  B.  A 
305.  But  in  another  case  In  that  state,  cited 
by  the  same  counsel.  It  Is  said  by  the  court: 
"The  statute  does  not  confer  Jurisdiction  up- 
on the  surrogate's  court  as  such,  in  the  first 
Instance,  to  assess  and  determine  the  tax. 
The  surrogate,  as  a  taxing  officer,  after  the 
appraiser  has  appraised  the  property,  enters 
his  order  fixing  the  tax  'as  of  course,'  and 
thereafter  any  person  aggrieved  may  appeal 
therefrom  to  the  surrogate.  *  *  *  It  li 
clear  that  the  Initial  steps  which  the  statute 
requires  the  surrogates  to  take  are  those  ot 
taxing  officers,  and  not  of  Judges."  Westoa 
T.  Goodrich,  86  Hun,  194.  109,  200,  33  N.  T. 
Supp.  382.  But,  as  Indicated,  our  chapter  44, 
p.  66,  of  the  Laws  of  1903,  authorizes  the 
county  court,  with  or  without  the  appoint- 
ment of  an  appraiser,  to  ascertain  and  de- 
termine the  value  of  the  estate  and  to  compel 
the  attendance  of  witnesses  and  the  taking 
of  their  testimony  under  oath.  But  there  Is 
nothing  in  the  statutes  authorizing  the  coun- 
ty court,  whether  acting  as  a  Judicial  tribunal 
or  as  an  appraiser,  to  compel  a  third  party, 
under  the  facts  and  circumstances  presented 
in  this  record,  to  produce  his  or  its  private 
books,  papers,  and  documents  for  Inspection, 
and  certainly  the  county  court  has  no  such 
power  in  the  absence  of  statutory  authority. 
Upon  the  case  presented  and  the  rules  of  pro- 
cedure sanctioned  by  this  court,  the  relator 
I.s  entitled  to  a  writ  of  prohibition.  State  ex 
rel.  Atty.  Gen.  v.  Circuit  Judge,  97  Wis.  1, 
16,  72  N.  W.  193,  38  L.  B.  A.  554,  65  Am.  St 
Rep.  90;  State  ex  rel.  Rose  v.  Superior 
Court,  106  Wis.  661,  81  N.  W.  1046,  48  U 
R.  A.  819.  No  costs  allowed,  except  the  re- 
lator must  pay  the  fees  of  the  clerk  of  this 
court 

The  peremptory  writ  of  prohibition  Is  here- 
by awarded  as  prayed  by  the  relator. 


SAWYER  V.  VILLAGE  OF  MANTON. 
(Supreme  Court  of  Michigan.    July  23,  1906.) 

1.   HEAX,TH— BOABDS    OF   HEALTH— CLAIMS  FOB 

Sbrvicxs— PowEB  TO  AnDiT  ANn  Allow. 
The  general  villnge  incorporation  act  oi 
1895  (Pub.  Acta  1895,  p.  6,  No.  3)  provides 
tluit,  in  the  absence  of  a  provision  for  a  Iward 
of  health,  the  council  shall  have  all  the  powers 
conferred  on  boards  of  health  by  the  general 
laws  of  the  state  bo  far  as  the  same  are  ap- 
plicable. By  Pub,  Acts  1903,  p.  124,  No.  101. 
the  provision  that  the  board  of  health  shall 
establish  the  salary  or  other  compensation  o( 
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the  health  officer  and  shall  regulate  and  andlt 
all  fees  and  charges  of  persona  employed  by 
them  in  the  execution  of  the  health  laws  and 
of  their  own  regulations  was  amended  by  adding 
the  words  "except  as  hereinafter  provided  in 
section  15  hereof  with  regard  to  dangerous 
commanicable  diseases."  Said  section  15,  as 
amended  by  Pub.  Acta  1903,  p.  6,  Na  7,  pro- 
vides for  the  presentation  of  an  itemized  state- 
ment, required  to  be  kept  of  expenses  incurred 
for  each  person  infected  with  a  dangerous  comr 
mnnicable  disease  and  cared  for  under  said 
section,  to  the  board  of  supervisors  by  filing 
the  same  with  the  county  clerk ;  that  the  board 
of  superrisors  shall  audit  the  bill,  and,  it 
found  correct,  allow  the  same,  etc.,  and  shall 
have  full  power  to  examine  into  the  merits  of 
all  claims  presented,  etc.  JSTeld,  that  by  such 
amendments  the  power  to  audit  and  allow  such 
claims  for  services  was  taken  from  the  board 
of  health  and  conferred  on  the  board  of  sup- 
ervisors. 
2.  Mahdakds— Acts  of  Boabd  of  Heajjth. 

On  refusal  of  the  board  of  health  to  fur- 
nish an  itemized  statement,  or  to  certify  to  a 
properly  itemized  statement,  under  section  15, 
as  amended  by  Pub.  AcU  1903,  p.  6,  No.  7, 
mandamus  is  the  proper  remedy  to  compel  such 
action,  and  not  a  salt  against  the  municipality. 
[Ed.  Note. — For  cases  in  point,  see  toL  33, 
Cent.  Dig.  Mandamus,  §f  211-216.1 

Error  to  Circuit  Court,  Wexford  County; 
Clyde  C.  Chittenden,  Judge. 

Action  by  Clara  Sawyer  against  the  village 
of  Manton.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Argued  before  GARPENER,  C.  J.,  and 
McALVAY,  GRANT,  BLAIR,  and  MOORE, 
33. 

J.  O.  Wheeler,  for  appellant  Fred  S. 
Iiamb,  for  appellee. 

BLAIR,  J.  This  Is  an  action  of  assumpsit, 
brought  by  the  plaintiff  to  recover  for  ser- 
vices alleged  to  have  been  rendered  by  her 
at  the  instance  of  the  health  officer  of  de- 
fendant's board  of  health  in  nursing  diph- 
theria cases  quarantined  by  him.  The  cir- 
cuit Judge  held  that  the  acts  of  the  health 
officer  created  a  contract  which  bonnd  the 
Tillage  citing  Cedar  Creek  Township  v. 
Wexford  Co.  Supervisors,  135  Mich.  129, 97  N. 
W.  409,  and  that  the  only  question  for 
the  Jury  was  the  value  of  plaintiff's  services. 
To  reverse  the  Judgment  rendered  against 
It  under  this  ruling,  defendant  prosecutes 
this  writ  of  error. 

Among  other  contentlona  defendant's  coun- 
sel insists  that  a  verdict  should  have  been 
directed  In  Its  favor  for  the  reason  that  lia- 
bility to  pay  for  the  services,  if  any  such 
existed,  rested  upon  the  board  of  supervisors. 
The  defendant  is  organized  under  the  general 
Tillage  Incorporation  act  of  1895  (Pub.  Acts 
ISSK,  P.  6,  No.  3),  and  has  made  no  provision 
for  a  board  of  health.  In  the  absence  of 
such  provision,  the  act  provides  that  "the 
conncll  shall  have  and  exercise  all  the  pow- 
ers and  authority  conferred  upon  boards  of 


health  by  the  general  laws  of  the  state,  so 
far  as  the  same  are  applicable."  The  ser- 
vices sued  for  In  the  present  case  were 
rondered  after  the  taking  effect  of  Act  No. 
7,  p.  6,  and  Act  No.  101,  p.  124,  of  the  Public 
Acts  of  1903,  and,  as  said  in  Cedar  Township 
V.  Board  of  Supervisors,  supra,  these  amend- 
atory acts  have  "made  radical  changes  In  the 
law."  By  act  No.  101  the  provision  that 
"the  board  of  health  shall  establish  his 
salary  or  other  compensation,  and  shall 
regulate  and  andlt  all  fees  and  charges  of 
persons  employed  by  them  In  the  execution 
of  the  health  laws  and  of  their  own  regula- 
tions," was  amended  by  the  addition  of  the 
words:  "except  as  hereinafter  provided  in 
section  fifteen  hereof  with  regard  to  danger- 
ous communicable  diseases."  Section  15,  as 
amended  by  Act  No.  7,  p.  6,  of  1903,  pro- 
vides for  the  presentation  of  an  Itemized 
statement  required  to  be  kept  to  the  board 
of  supervisors  by  filing  the  same  with  the 
county  clerk,  "and  the  said  board  of  super- 
visors shall  as  soon  as  may  be  proceed  to 
audit  the  said  bill,  and  If  found  that  the  ex- 
penses were  necessarily  incurred,  the  ser- 
vices actually  and  necessarily  performed,  and 
the  amounts  claimed  for  such  expenses  and 
services  are  severally  Just  and  reasonable 
nnder  the  circumstances,  the  said  board  of 
supervisors  shall  allow  the  same  or  such 
parts  thereof  as  the  majority  of  the  mem- 
bers-elect of  said  board  shall  deem  Just  and 
provide  for  their  immediate  payment  by  the 
said  county,  and  in  auditing  such  accounts, 
said  several  boards  of  supervisors  shall  have 
full  power  to  examine  into  the  merits  of  all 
claims  presented  to  them  in  accordance  with 
the  provisions  herein  contained,  and  may 
subpoena  witnesses  and  take  any  other  meas- 
nres  necessary  to  arrive  at  the  truth  of  the 
same:  and  the  said  board  of  suiwrvisors  Is 
hereby  empowered,  If  necessary,  to  Issue 
orders  or  borrow  money  on  the  faith  and 
credit  of  the  county  to  pay  all  such  necessary 
bills  and  expenses,  and  to  Include  the  same 
in  the  next  appropriation  of  money  to  be 
raised  by  taxation  in  said  county."  By  these 
amendments,  the  power  to  audit  and  allow 
such  claims  for  services  was  taken  from  the 
board  of  health  and  conferred  upon  the  board 
of  supervisors,  with  fnll  powers  for  hearing, 
determining,  and  paying  them.  It  follows 
that  the  pialntltTs  remedy  was  to  present  her 
claim,  properly  itemized  by  the  board  of 
health,  to  the  board  of  supervisors  for  allow- 
ance, as  prescribed  by  the  statute.  If  the 
board  of  health  should  refuse  to  fumlRh  an 
Itemized  statement  or  to  certify  to  a  properly 
itemized  statement,  as  it  is  claimed  they  did 
In  the  present  case,  mandamus  to  compel 
such  action  would  be  the  proper  remedy,  and 
not  a  suit  against  the  municipality. 
The  Judgment  Is  reversed. 
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BIRD,   Atty.    Gen.,   ex   rel.    BBADLB   ▼. 
ARNOTT.   City  Assessor,  et  al. 

(Supreme  Court  of  Michigan.    July  2S,  1906.) 

1.  Taxation  —  Corpobations— Specific    Tax 
ON  Adthobized  CapitaI/— Validity. 

The  Ri>ecific  tax  imposed  on  corporations 
created  by  Pub.  Acts  1883,  p.  31,  No.  39, 
{  14,  aa  amended  by  Pub.  Acts  1887,  p.  102, 
No.  93,  and  Pub.  Acta  1899,  p.  2ffl,  No. 
231,  authorizing  the  formation  of  corporations 
for  supplying  water  power  for  manufactur- 
ing purposes,  providing  for  an  annual  tax  of 
1  per  cent,  on  the  amount  of  the  authorized 
capital  stoclt  of  corporations  organized  under 
the  act,  is  valid,  as  within  the  power  of  the 
Legislature  to  fix  a  standard  for  imposing 
specific  taxes  on  corporations,  as  authorized 
by  Const,  art.  14,  1  10,  empowering  the  liCg- 
islature  to  provide  for  the  collection  of  specific 
taxes  from  corporations. 

2.  Comstitdtional  Law— Bquai.  Pboteotioh 
.    OF   Laws — Class    IiEqislation— Taxation. 

Pub.  Acts  1883,  p.  31,  No.  39,  as  amended 
by  Acts  1887,  p.  102,  No.  93.  and  Pub.  Acts 
1899,  p.  262,  No.  231.  authorizing  the  organiza- 
tion of  corporations  for  the  purpose  of  furnish- 
ing water  power  for  manufacturing  purposes 
with  power  to  divert,  for  the  purposes  of  the 
act,  waters  from  Lake  Superior  or  St.  Mary's 
river,  is  not  void  as  class  legislation,  because 
section  14  of  the  act,  as  amended,  imposes  a 
specific  tax  on  the  authorized  capital  of  cor- 
porations organized  under  the  act,  though  other 
statutes  providing  for  the  formation  of  similar 
corporations  in  other  parts  of  the  state  do  not 
confer  the  privilege  off  a  special  tax. 

3.  Same— Delegation  of  Legislative  Power 
— cobpobations. 

Pub.  Acts  1883,  p.  34,  No.  39,  i  14.  as 
amended  by  Pub.  Acts  1899.  p.  262,  No.  231, 
imposing  an  annual  tax  on  the  amount  of  the 
authorized  capital  stock  of  corporations  organ- 
ized under  the  act.  which  tax  shall  be  paid  on 
or  about  a  specified  day  of  each  year  in  lieu 
of  general  taxes  at  the  election  of  the  corpora- 
tion, imposes  an  ad  valorem  tax  on  corpora- 
tions organized  under  the  act,  subject  to  the 
right  to  pay  a  specific  tax  instead,  and  is  not 
invalid  as  a  delegation  of  legislative  power  to 
such  corporations. 

4.  Statotes— Title— Sufficiency. 

The  tiUe  of  Pub.  Acte  1883,  p.  31,  No.  89, 
entitled,  an  act  to  authorize  the  formation  of 
corporations  for  the  purpose  of  maintaining 
water  courses  with  water  power  for  supplying 
water  and  water  power  for  manufacturing  and 
other  purposes,  is  sufficiently  broad  to  cover 
the  provisions  of  section  14  thereof,  as  amended 
by  Pub.  Acts  1899,  p.  262.  No.  231,  imposing 
a  specific  tax  on  the  amount  of  the  capital  stock 
of  corporations  organized  under  the  act,  within 
Const,  art.  4,  §  10,  providing  that  no  law  shall 
embrace  more  than  one  subject  which  shall  be 
expressed  in  its  title. 

Certiorari  to  Circuit  Court,  Chippewa 
County ;  Joseph  H.  Steere,  Judge. 

Certiorari  by  John  B.  Bird,  Attorney  Gen- 
eral, on  the  relation  of  Charles  S.  Beadle, 
against  John  F.  Arnott,  city  assessor  of  the 
city  of  Sault  Ste.  Marie,  and  others,  to  re- 
view proceedings  denying  a  writ  of  manda- 
mus to  compel  the  city  assessor  of  the  city  of 
Sault  Ste.  Marie  to  assess  certain  property. 
AiBriried. 

Argued  before  CARPENTER,  C.  J.,  and  Mc- 
ALVAT.  GRANT.  BLAIR,  MONTGOMERY, 
OSTRANDER,  nOOKEB,  and  MOORE,  JJ. 


Sharpe  &  Handy,  for  appellant  John  W. 
Shine,  City  Atty.,  Oren,  Webster  &  Carleton, 
and  Shaw,  Warren,  Cady  &  Oakea  (Benton 
Hancbett,  of  counsel),  for  appellees. 

HOOKER,  J.  The  Attorney  General  ap- 
plied to  the  circuit  court  for  a  mandamns  to 
compel  the  local  assessor  at  Sault  Ste.  Marie, 
to  assess  the  property  of  the  Michigan  Lake 
Superior  Power  Company,  situated  In  that 
city,  upon  the  same  basis  as  other  property. 
The  writ  was  denied  upon  the  hearing,  and 
the  relator  has  brought  the  proceeding  to  this 
court  by  certiorari.  The  right  of  the  relator 
to  such  an  order  depends  upon  the  construc- 
tion or  validity  of  the  law  under  which  said 
power  company  was  organized,  viz..  Act  No. 
39,  p.  31,  Pub.  Acts  1883,  as  amended  by 
Acts  No.  93,  p.  102,  Pub.  Acts  1887,  and 
Acts  No.  231,  p.  262,  Pub.  Acts  1899,  said 
company  being  organized  after  the  latter 
amendment  took  effect.  It  seems  to  be  conced- 
ed that  these  are  general  acts.  Section  14  of 
the  act  of  1883  provided  that  every  company 
organized  under  the  act  should  pay  to  the 
State  Treasurer  an  annual  tax,  at  the  rate  of 
1  per  cent,  upon  Its  capital  stoc^.  In  lieu  of 
all  other  taxes.  In  1887,  section  14  was 
amended,  so  that  it  and  the  act  as  so  amended 
contained  no  reference  whatever  to  the  subject 
of  taxes.  In  1899  the  provision  was  again 
amended,  providing  that:  "Sec.  14.  Upon  giv- 
ing notice  to  tbe  Auditor  General  of  this  state 
and  assessing  officer  of  tbe  township  or  dty  In 
which  said  water  power  is  situated,  on  or  be- 
fore tbe  second  Monday  in  April  of  any  rear, 
of  tbe  election  of  tbe  company  to  pay  specific 
taxes  as  provided  In  this  section,  each  and 
every  company  oi^nlzed  under  tbe  provi- 
sions of  this  act  may  pay  to  tbe  treasurer  of 
the  state  of  Michigan,  an  annual  tax  of  one 
per  cent  on  the  whole  amoimt  of  the  auttaor- 
Ized  capital  stock  of  such  company,  which  tax 
shall  be  paid  on  or  before  the  first  Monday  in 
July  of  each  year  and  which  shall  be  in  lieu 
of  all  other  general  taxes  upon  the  lands  upon 
which  said  water  course  shall  be  located,  and 
which  shall  be  appurtenant  thereto  and  the 
improvements  thereon."  Acting  under  this 
statute,  the  company  has  since  1899,  paid  tbe 
specific  tax  provided  for  therein,  filing  an 
election  each  year,  and  claims  that  right  for 
tbe  present  year.  No  question  appears  to 
arise  over  compliance  with  the  terms  of  tbe 
statute  as  to  notice.  Said  section  14  is  said 
to  be  unconstitutional  for  tbe  following  rea- 
sons, viz.:  "(1)  Because  it  violates  section  11 
of  article  14  of  the  Constitution  of  the  state 
of  Michigan,  In  tbat  it  attemps  to  provide  for 
a  rule  of  taxation  In  the  state  which  la  not 
uniform.  (2)  Because  It  violates  section  12  of 
article  14  of  tbe  Constitution  of  tbe  state  of 
Michigan,  which  provides  that  "all  assess- 
ments hereafter  authorized  shall  be  on  prop- 
erty at  Its  actual  cash  value.  (3)  Because  it 
purports  to  authorize  corporations,  incorpo- 
rated thereunder,  to  elect  each  year  whether 
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they  wUI  pay  specific  taxes  or  ad  valorem 
taxes,  and  because  It  attempe  to  delegate  tbe 
legislative  power  of  taxation  to  a  private  cor- 
poration. (4)  Because  it  violates  section  20 
of  article  4  of  tbe  state  Ck>nstltutlon,  which 
provides  that  "no  lay  shall  embrace  more  than 
one  subject  which  shall  be  expressed  In  its 
title,"  (5)  Because  It  grants  special  privi- 
leges to  a  private  corporation  in  the  matter 
of  taxation,  which  are  not  enjoyed  by  other 
similar  corporations.  (6)  Because  It  grants 
special  privileges  to  a  private  corporation 
as  to  the  taxation  of  its  property,  which  are 
not  enjoyed  by  other  property  owners  in  the 
same  locality." 

Three  important  questions  are  presented  by 
this  case:  (1)  May  the  Legislature  fix  the 
amount  of  the  authorized  capital  stock  of  a 
corporation,  as  the  basis  of  computation  of  a 
q>eclflc  tax?  (2)  Is  the  statute  In  questlm 
class  legislation?  (3)  Does  It  attempt  to  dele- 
gate l^Islative  powers  upon  a  private  corpo- 
ration? 

1.  Section  10,  art  14,  of  the  Constitution 
provides: 

"Sec.  10.  The  state  may  continue  to  collect 
all  specific  taxes  accruing  to  tbe  treasury  un- 
der existing  laws.  The  Legislature  may  pro- 
vide for  tbe  collection  of  specific  taxes  from 
corporations.  The  Legislature  may  provide 
for  the  assessment  of  the  property  of  corpora- 
tions at  Its  true  cash  value  by  a  state  board 
of  assessors  and  for  the  levying  and  collection 
of  taxes  thereon.  All  taxes  hereafter  levied 
on  the  property  of  such  classes  of  corpora- 
tions as  are  paying  specific  taxes  under  laws 
in  force  on  November  6th,  A.  D.  1900,  shall  be 
applied  as  provided  for  specific  state  taxes 
In  section  one  of  this  article." 

The  subject  of  specific  taxes  was  discussed 
in  Plngree  v.  Auditor  General,  120  Mich.  102, 
78  N.  W.  1026,  44  L.  R.  A.  679.  It  seems  to 
be  settled  that  a  law  Imposing  a  specific  tax 
upon  an  amount  equalling  the  actual  capital 
stock  of  a  corporation  is  valid,  and  one  rea- 
son urged  for  saying  that  such  a  tax  based  on 
authorized  capital  stock  Is  unconstitutional, 
la  that  It  is  an  uncertain  basis,  and  one  that 
may  be  changed  at  the  will  of  the  corporation 
taxed  by  reduction.  The  original  Act  No.  SO, 
p.  102,  Pub.  Acts  1887,  requires  the  articles 
of  association  of  such  companies  to  state  the 
amount  of  the  capital  stock,  and  the  number 
of  shares.  Counsel  seem  to  ag^ree  that  this  is 
what  is  meant  by  the  term  "authorized  capi- 
tal stock"  and  at  first  thought  It  would  ap- 
pear that  this  Is  a  favorable  provision  from 
the  standpoint  of  the  state,  for  It  taxes 
the  entire  capital  stock,  whether  all  has  been 
called  or  not  (see  Pub.  Acts  1883,  No.  39,  p. 
33,  I  8,  which  provides  how  stock  shall  be 
paid^,  instead  of  the  amount  of  capital  actu- 
ally invested,  as  provided  in  many  of  the 
laws  referred  to  in  Plngree  v.  Auditor  Gen- 
eral, supra.  Neither  provision  is  free  from 
criticism,  for  if,  as  is  suggested,  the  author- 
ized capital  may  be  less  than  the  amount 


actually  Invested,  so  may  the  actual  capi- 
tal, become  so  by  reason  of  accumulated  earn- 
ings allowed  to  remain  in  tbe  business,  while, 
on  tbe  other  hand,  the  value  of  the  holdings 
may,  in  either  case,  be  much  below  tbe  stat- 
utory amount  upon  which  the  tax  Is  to  be 
levied.  Either  actual  or  authorized  capital 
furnishes  a  certain  standard  under  the  rule 
stated  in  the  authorities  mentioned,  and  a 
no  more  arbitrary  one  than  any  other  similar 
standard  of  measure,  and  perhaps  a  standard 
no  more  subject  to  fraudulent  evasion  and 
concealment  than  any  other.  In  tbe  Judg- 
ment of  the  Legislature  this  was  a  proper 
standard,  and  we  cannot  say  that  It  Is  not, 
merely  because  we  may  think  that  It  Is  not 
entirely  efTective  to  prevent  fraudulent  under- 
assessment There  are  few  tax  laws  that 
would  stand  sudi  a  test  If  the  law  shall 
prove  ineffective,  the  Legislature  has  the 
power  to  change  it 

2.  Is  this  statute  class  legislation?  It  is 
admitted  that  this  is  a  public  act  and  that 
other  companies  may  be,  If  they  have  not  been, 
organized  under  this  act  although  the  act  is 
said  to  be  in  a  way  local,  in  that  it  author- 
ises the  use  of  water  from  Lake  Superior 
or  the  Saint  Mary's  river,  and  does  not  au- 
thorize the  diverRlon  of  any  other  water.  We 
cannot  determine  that  this  act  was  passed 
in  the  sole  interest  of  this  resi>ondent  and  Its 
projectors,  or  that  no  other  canal  Is  feasible 
to  use  water  from  Lake  Superior,  or  that  no 
canal  can  be  constructed  elsewhere  than  in 
Chippewa  county  under  It  Nor  can  we  say 
that  because  other  statutes  providing  for  the 
formation  of  companies  to  construct  canals 
in  other  counties,  do  not  confer  the  same 
privilege  of  a  special  tax,  that  this  act  Is 
class  legislation,  and  void.  We  have  many 
laws  local  in  character,  such  as  laws  pertain- 
ing to  the  taking  of  fish,  the  running  and  boom- 
ing logs,  etc.  The  Upper  Peninsula  has  long 
been  exceptional  in  the  matter  of  railroad 
rates,  and  the  compensation  of  its  Judiciary. 
See,  also,  Valentine  v.  Water  Co.,  128  Mich. 
280,  87  N.  W.  370. 

S.  Delegation  of  legislative  power.  The 
only  reference  to  taxes  in  this  act  is  in  sec- 
tion 14  hereinbefore  quoted.  It  authorizes 
the  payment  of  a  definite  specific  tax,  but 
this  Is  plainly  designed  as  a  concession  to  the 
companies,  a  privilege  which  they  may  ac- 
cept or  omit  to  take  the  advantage  of.  If  a 
company  omit  to  signify  its  acceptance  of 
this  privilege.  It  is  Inferable  that  it  would  be 
subject  to  the  usual  ad  valorem  taxation. 
We  have  no  doubt  of  the  power  of  the  Legis- 
lature to  impose  a  specific  tax,  or  to  subject 
the  property  to  an  ad  valorem  tax,  In  case 
of  a  failure  to  pay  the  specific  tax  seasonably. 
It  may  be  said  that  this  Is  substantially 
what  has  been.  done.  But  whether  that  is 
technically  so,  or  It  Is  more  accurate  to  say 
that  the  ad  valorem  tax  Is  imposed,  but  sub- 
ject to  a  right  to  pay  a  specific  tax  Instead, 
it  is  imdenlable  that  the  law  gives  an  option 
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or  election  to  the  respectiye  companies,  to 
pay  specific  or  ad  Talorem  taxes,  as  they  may 
choose,  upon  compiiance  with  the  terms 
of  the  act  Many  cases  bold  that  this  is  not  a 
delegation  of  legislative  power,  but  the 
mere  Imposition  of  a  condition,  upon  the 
effect  to  be  given  to  the  law. 

In  Gooley's  Con.  Llm.  (7th  Ed.)  p.  164, 
it  is  said:  "But  It  Is  not  always  essential 
that  a  legislative  act  should  be  a  completed 
statute  which  must  In  any  event  tal^e  efTect 
as  law  at  the  time  It  leaves  the  hands  <^  the 
legislative  department  A  statute  may  be 
conditional,  and  Its  taking  effect  may  be 
made  to  depend  upon  some  subsequent  event 
Affirmative  legislation  may  in  some  cases  be 
adopted,  of  which  the  parties  interested  are 
^  at  liberty  to  avail  themselTes  or  not  at  their 
option.  A  private  act  of  incorporation  can- 
not be  forced  upon  the  corporators ;  they  may 
refuse  the  franchise  If  they  so  choose.  In 
these  cases  the  legislative  act  is  regarded 
as  complete  when  it  has  passed  through  the 
contitutlonal  formaiittes  necessary  to  per- 
fected legislation,  notwithstanding  Its  actual- 
ly going  into  operation  as  law  may  depend 
upon  Its  subsequent  acceptance."  Again: 
"No  one  doubts  the  general  power  of  the 
Legislature  to  make  such  regulations  and 
conditions  as  it  pleases  with  regard  to  the 
taking  efCect  or  operation  of  laws.  They 
may  be  absolute  or  conditional  and  contin- 
gent; and,  If  the  latter,  they  may  take  ef- 
fect on  the  happening  of  any  event  which  is 
future  and  uncertain.  Instances  of  this  kind 
of  legislation  are  not  infrequent" 

Mr.  Justice  Field  said,  in  Blanding  v. 
Burr,  13  Cal.  343 :  "Laws  may  be  absolute, 
dependent  upon  no  contingency,  or  they  may 
be  subject  to  such  conditions  as  the  Legis- 
lature, In  Its  wisdom,  may  Impose.  They 
may  take  effect  only  upon  the  happening  of 
events  which  are  future  and  uncertain;  and 
among  others,  the  voluntary  act  of  the  par- 
ties upon  whom  they  are  designed  to  operate. 
They  are  not  the  less  perfect  and  complete 
when  passed  by  the  Legislature,  though  fu- 
ture and  contingent  events  may  determine 
whether  or  not  they  shall  ever  take  effect" 

In  Locke's  Appeal,  72  Pa.  491-^98,  13  Am. 
Rep.  716,  It  was  said :  "To  assert  that  a  law 
is  lees  than  a  law  because  it  Is  made  to  de- 
pend on  a  future  event  or  act  is  to  rob  the 
Leglslatiire  of  the  power  to  act  wisely  for  the 
public  welfare.  •  •  •  Then,  the  true  dis- 
tinction, I  conceive.  Is  this:  The  Legislature 
cannot  delegate  Its  power  to  make  a  law,  but 
it  can  make  a  law  to  delegate  a  power  to 
determine  some  fact  or  state  of  things  upon 
which  the  law  makes  or  Intends  to  make  its 
own  action  depend."  See  People  v.  Fire 
Ass'n,  92  N.  Y.  311,  44  Am.  Kep.  380.  The 
Federal  Supreme  Court  considered  the  ques- 
tion In  Field  v.  Clark,  143  U.  S.  649,  12  Sup. 
Ct  495,  36  L.  Ed.  294,  and  while  recogniz- 
ing the  want  of  authority  in  Congress  to  dele- 


gate leglsIatlTe  power  to  the  President  held 
it  proper  to  confide  to  him  a  discretion  as 
to  the  duration  of  a  suspension  of  a  law. 

Again,  in  N.  P.  R.  v.  Clark,  153  U.  S.  252. 
14  Sup.  Ct  809,  38  L.  Ed.  706.  In  a  case 
similar  to  the  present,  Mr.  Justice  Jackson 
said :  "This  act  Is  by  its  terms  nothing  but 
a  tax  law,  and  while  it  adopted  the  same  rule 
of  percentages  on  tiie  gross  earnings  as  Is 
provided  in  the  act  of  1883,  It  differed  from 
that  act  In  not  being  compulsory  upon  the 
railroad  companies,  for  it  left  to  tbem  the 
election  as  to  which  of  two  modes  of  tax- 
ation they  should  accept  or  submit  to.  It 
practically  gave  to  the  railroad  companies 
the  choice  of  having  their  property  taxed  as 
other  property  in  the  territory,  by  assess- 
ment and  levy,  or  of  taking  the  benefits  of 
the  act  upon  the  terms  and  conditions 
provided  therdn.  It  was,  by  section  7,  made 
a  condition  of  the  acceptance  of  the  act 
that  any  railroad  company  assessed  under 
chapter  99  of  the  Laws  of  1883  shall,  within 
30  days  after  the  passage  of  this  act  pay  Into 
the  territorial  treasury  the  full  amount  of  the 
taxes  and  interest  due  under  the  assess- 
ments under  said  Laws  of  1883,  including 
taxes  on  both  territorial  and  interstate  earn- 
ings, 'before  they  can  avail  themselves  of  the 
provisions  of  this  act*  It  was  further  provid- 
ed that  any  company  failing  to  strictly  comply 
with  the  provisions  of  the  act  within  the 
time  provided  should  be  immediately  sub- 
ject to  assessment  and  taxation  upon  Its  prop- 
erty in  the  same  manner  as  the  property 
of  Individuals  was  assessed  and  taxed.** 
This  Is  substantially  the  same  as  this  case, 
for  a  failure  to  elect  makes  the  company 
liable  to  ad  valorem  tax.  The  law  was  held 
valid.  See,  also,  Mer.  &  Manf,  Bk.  v.  Penn, 
167  U.  S.  461,  17  Sup.  Ct  829,  42  L.  Ed.  236. 

The  case  of  Citizens'  Sav.  Bk.  v.  Owens- 
boro,  173  U.  S.  636.  19  Sup.  Ct  671,  43  L. 
Ed.  840,  sustains  a  Kentucky  statute,  giving 
an  option  to  banks  to  elect  between  different 
methods  of  taxation.  Our  own  case  of  King 
V.  Concordia  Fire  Ins.  Co.  (Mich.)  103  N. 
W.  620,  discusses  this  subject  and  cites 
many  of  the  authorities  mentioned,  and  while 
the  act  considered  In  that  case  was  held  un- 
constitutional, the  distinction  is  plain.  We 
are  of  the  opinion  that  the  law  did  not  dele- 
gate legislative  power.  We  think  that  the 
act  Is  not  void  by  reason  of  a  defective 
title.  It  is  within  the  following  cases,  as 
properly  within  the  original  title.  Holden  v. 
Supervisors,  77  Mich.  202,  43  N.  W.  969;  De- 
troit V.  Circuit  Judge,  112  Mich.  317,  70  N. 
W.  894;  Detroit  v.  Scbmid,  128  Mich.  379. 
87  N.  W.  383,  92  Am.  St  Rep.  468:  Super- 
visors V.  Aud.  Gen.,  65  Mich.  406,  32  N.  W. 
651;  Fort  St  Depot  v.  Comr.,  118  Mich.  340. 
76  N.  W.  631;  Na.  Loan  Co.  v.  Detroit  136 
Mich.  457,  99  N.  W.  380. 

It  Is  only  necessary  to  add  that  the  order 
of  the  circuit  court  is  affirmed. 
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OLMSTBAD  v.  TRACT  et  al. 
(Suprema  Conrt  of  Michigan.    July  23,  1906.) 

1.  BsTOPPKL  — QuiTci^iH  Dno— Natubk  of 

TlTI.*. 

A  quitclaim  deed  does  not  operate  as  an 
estoppel  against  eitlier  the  grantor  or  grantee 
as  to  the  natore  or  extent  of  the  title. 

2.  Tenancy  in  CkiiiiiON  —  Mxttuai.  Riohts 
AND  Duties— Taxes. 

Plaintiff,  a  minor  and  others,  all  being 
tenants  in  common,  executed  a  quitclaim  deed 
at  a  time  when  tax  titles  were  outstanding  for 
a  number  of  years,  and  subsequently  the  gran- 
tee, after  having  purchased  the  tax  titles,  con- 
veyed with  covenants  of  warranty.  Held,  in 
ejectment  between  plaintiff  and  the  grantee  of 
plaintiff's  grantee,  that  the  outstanding  and  ap- 
parently snperior  titles  having  originsted 
through  no  fault  of  plaintiff's  grantee  or  of  de- 
fendant, and  no  relation  having  existed  when 
ElaintiCTs  deed  was  made  which  required  either 
im  or  his  grantee,  as  to  the  other,  to  pay  the 
taxes,  and  the  quitclaim  deed  having  created 
no  SDcb  relation,  defendant  was  not  precluded 
from  asserting  that  the  purchase  of  the  tax 
titles  did  not  mure  to  the  oenefit  of  plaintiff  as 
a  tenant  in  common. 

Error  to  Circuit  Court,  Tuscola  County; 
Watson  Beacb,  Judge. 

Action  by  Charles  D.  Olmstead  against 
Francis  C.  Tracy  and  others.  Judgment  in 
favor  of  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Argued  before  CARPENTER,  C.  J.,  and 
MONTGOMERY,  OSTRANDER,  BOOKER, 
and  MOORE,  JJ. 

Charles  McPherson,  for  appellant  Quinn 
k  Wixson  and  F.  S.  Wheat,  for  appellees. 

HOOKER,  J.  The  trial  court  directed  a 
▼erdlct  for  the  defendants,  and  plaintiff  has 
appealed.  The  action  was  ejectment.  Plain- 
tllTs  claim  of  title  rests  on  a  federal  patent 
to  his  father  and  uncle,  Hiram  and  George 
Olmstead,  respectively,  and  inheritance  from 
the  former,  who  at  the  time  the  action  was 
begnn  was  survived  by  a  widow  Martha,  and 
two  children;  1.  e.,  the  plaintiff  and  bis  sis- 
ter. The  proof  conclusively  shows  that  the 
land  was  sold  repeatedly  for  taxes,  and  deed- 
ed by  the  Auditor  General,  and  that  such 
titles  were  outstanding  In  various  persons 
at  the  time  that  Jndson  and  Wiley,  the  de- 
fendants' grantors,  first  had  their  attention 
directed  to  the  lands.  Judson  and  Wiley 
purchased  most  of  these  tax  titles,  taking 
quitclaim  deeds  from  the  respective  owners, 
and  the  defendants'  subsequent  purchase 
would  be  a  complete  answer  to  plalntifTs  ac- 
tion but  for  the  fact  that  before  purchasing 
any  of  said  tax  titles  Jndson  and  Wiley  took 
quitclaim  deeds  from  George,  Martha  and 
Katherine  Olmstead  and  the  plaintiff.  It  Is 
shown  that  the  plaintiff  was  but  12  years  old 
when  be  executed  bis  deed,  and  he  claims 
that  It  did  not  divest  bim  of  title,  and  that 
the  acceptance  by  Judson  and  Wiley  of  deeds 
from  George,  Martha,  and  Katherine  Olm- 
stead made  Judson  and  Wiley  tenants  in  com- 
mon with  the  plaintiff,  and  that  therefore  the 
purchase  of  tax  titles  by  Judson  and  Wiley 


inured  to  plaintiff's  benefit  under  the  alleged 
rule  that  a  tenant  in  common  cannot  obtain 
title  against  a  co-tenant  by  purchasing  tax 
titles. 

There  was  no  tenancy  In  common,  because 
the  Olmsteads  had  no  Interest  In  the  lands  at 
the  time  they  gave  their  quitclaim  deeds  to 
Judson  and  Wiley,  which  therefore  conveyed 
nothing,  and  the  acceptance  of  the  quitclaim 
deeds  could  not  make  the  parties  thereto  ten- 
ants in  common,  when  neither  party  bad  or 
acquired  thereby  any  interest  in  the  lands. 
Again,  the  case  is  within  the  rule  laid  down 
in  the  case  of  Sands  v.  Davis,  40  Micb.  14 
If,  as  counsel  claim,  the  quitclaim'  deed  from 
the  Oimsteads  was  void  as  to  tbe  complain- 
ant, Jndson  and  Wiley  acquired  only  the  in- 
terests of  his  mother  and  sister,  and  were 
under  no  obligation  to  protect  bis  Interest  in 
common  with  their  own  against  outstanding 
titles,  which  they  were  at  liberty  to  purchase 
for  their  own  benefit.  See,  also,  Blackwood 
V.  Van  Vleit,  80  Mich.  118;  Cook  v.  Clinton, 
64  Mich.  313,  31  N.  W.  317,  8  Am.  St  Rep. 
816;  Watkins  v.  Green,  101  Micb.  487,  00  N. 
W.  44;  Fuller  v.  Swensberg,  106  Mich.  817, 
64  N.  W.  468.  68  Am.  St  Rep.  481;  Defreese 
r.  Lake,  109  Mich.  428,  67  N.  W.  505,  32  L. 
R.  A.  744,  63  Am.  St  Rep.  684}  Boynton  t. 
Veldman,  131  Mich.  559,  91  N.  W.  1022;  Brig- 
ham  V.  Reau  (Mich.)  102  N.  W.  845.  It  Is 
unnecessary  to  discuss  other  questtons. 

The  Judgment  Is  affirmed. 

MOORE,  J.,  concurred. 

OSTRANDER,  J.  I  concur  In  affirming 
the  Judgment  At  the  time  the  opinion  in  Du- 
bois V.  Campau,  24  Micb.  360,  was  handed 
down.  It  was  not  supposed  that  this  court 
had  before  then  determined  that  a  tenant  In 
common  out  of  possession  could  not  pur- 
chase from  a  stranger  In  good  faith,  and  set 
up  agalust  his  co-tenants  an  outstanding  tax 
title,  even  if  the  tax  sale  was  based  in  part 
upon  bis  own  default,  since  the  point  is  in 
that  case  expressly  left  undecided.  In  the 
case  at  bar  all  of  the  tax  titles  bad  accrued 
and  were  outstanding  at  the  time  when  the 
alleged  co-tenancy  began.  The  cases  of  But- 
ler V.  Porter,  13  Mich.  292,  Sleight  v.  Roe, 
125  Mich.  588,  85  N.  W.  10,  and  McPheeters 
▼.  Wright  124  Ind.  660,  24  N.  E.  734,  9  L.  R. 
A.  176,  cited  and  relied  upon  by  counsel  for 
appellant  are  each  of  them  cases  where  the 
tax  sales  were  made  during  the  period  of  the 
co-tenancy,  for  which  reason  they  are  not 
controlling  here.  Tbe  deed  in  which,  in  1883, 
plaintiff  Joined,  which  he  now  revokes,  was 
a  quitclaim  deed,  not  an  assertion  of  any 
particular,  or  of  any,  title.  It  did  not  of  It- 
self operate  as  an  estoppel  against  either  the 
grantor  or  grantee  as  to  tbe  nature  or  ex- 
tent of  tbe  title.  Sparrow  v.  Kingman,  1 
N.  Y.  242,  approved  In  Sands  t.  Davis,  40 
Mich.  14,  20.  PlaintitTs  grantee,  after  acquir- 
ing outstanding  titles  to  some  or  all  of  the 
lands  for  each  of  the  years  from  1864  to  1881, 


Digitized  by  LjOOQIC 


«50 


108  NORTHWESTERN  REPORTER. 


(Micb. 


excepting  for  the  year  1866,  conveyed  the 
land  by  warranty  deed  In  1895,  and  as  to  a 
portion  of  the  lands  two  other  warranty 
deeds  and  actual  possession  thereunder  inter- 
vene the  deed  from  plaintiff  and  the  begin- 
ning of  this  suit  The  outstanding  and  ap- 
parently superior  titles  having  originated 
through  no  default  of  plaintiff's  grantee  or 
of  defendants,  and  no  relation  having  ex- 
isted, when  plaintlfTs  deed  was  made,  be- 
tween himself  and  bis  grantee,  which  requir- 
ed either,  as  to  the  other,  to  pay  the  taxes, 
the  quitclaim  deed  not  having  created  any 
fiuch  relation,  and  plaintiff's  grantee  having, 
after  purchase  of  the  outstanding  and  su- 
perior titles,  conveyed  with  covenants  of  war- 
ranty, defendants  are  not  forbidden  to  assert 
that  the  purchase  of  the  tax  titles  did  not 
Inure  to  the  benefit  of  plaintiff  and  of  the 
title  which  he  now  asserts. 

CARPENTER,  0.  J.,  and  MONTGOMERY, 
J.,  concurred  with  OSTRANDBR,  J. 


ODSTIN  T.  EMBURY  CLARK  LUMBER 

CO. 
(Supreme  Court  of  Michigan.    July  23,  1906.) 

1.  RkPLEVIS— OWNEBSHIP  OF  PLAINTIFF. 

Where  in  replevin  to  recover  timl>er  cut 
from  certain  land,  plaintiff  proved  that  he  waa 
the  owner  of  the  original  title  to  the  land  pur- 
chased after  the  timber  bad  been  cut;  that  he 
wag  also  the  owner  by  a  bill  of  sale  of  the 
timber  cut  from  the  land,  and  the  tax  title  of 
defendant's  grantors  was  invalid,  plaintiff  was 
entitled  to  recover. 

[Ed.  Note. — For  cases  In  point,  see  vol.  42, 
Cent.  Dig.  Replevin,  U  45-47.] 

2.  Same— Issues— EviDBNCS. 

Where,  in  replevin  to  recover  certain  lum- 
ber, logs,  etc.,  it  was  undisputed  that  plaintiff 
purposely  delayed  bringing  suit  until  great  value 
had  been  added  to  the  timber  by  running,  driv- 
ing, towing,  and  manufacturing  it,  and  plain- 
tiff attempted  to  excuse  the  seizure  of  the  entire 
amount  claimed  in  Inmlwr  by  claiming  that  de- 
fendant requested  him  to  do  so ;  but  the  only 
evidence  offered  on  such  Issue  was  that  an  officer 
of  defendant  company  pointed  out  certain  piles 
of  lumber  in  which  was  mixed  lumber  from  logs 
with  a  similar  brand  to  those  claimed  by  plain- 
tiff, it  was  error  for  the  court  to  submit  the 
question  whether  such  deslKnation  of  property 
authorized  the  seizure  of  all  the  lumber  men- 
tioned in  the  writ. 
8.  Same— Value  of  Pbopebtt  Recovebable. 

In  replevin,  to  recover  certain  logs,  etc, 
plaintiff  could  only  racover  for  the  value  of  such 
part  of  his  property  manufactured  into  lumber, 
and  for  such  other  property  as  were  actually 
seized  under  the  writ. 
4.  Same— INSTBUOTIONS. 

Where,  in  replevin,  the  property  described 
In  the  writ  was  a  certain  specified  kind  of 
lumber,  cedar  shingles,  cedar  posts,  ties,  and 
poles  only,  an  instruction  that  plaintiff  was 
entitled  to  just  the  verdict  he  would  have  had 
bad  be  seized  his  just  proportion  of  sawed  and 
unsawed  lumber,  was  misleading,  and  erroneous. 
6.  Same— Good  Faith— Evidence. 

Where  defendant  in  replevin  was  charged 
with  the  conversion  of  certain  logs  and  the  manu- 
facture thereof  into  lumber,  evidence  that  defend- 
ant purchased  ail  the  title  there  was  of  record  to 
the  land  without  any  knowledge  of  plaintiff's 


claim  was  admissible,  as  bearing  on  defendant's 

food    faith    though    defendant's    title    was,   in 
act,   invalid. 

[Ed.  Note. — For  eaaeB  in  point,  see  voL  42, 
Cent  Dig.  Replevin,  g  290.] 

6.  Same— Value  of  Pbopebtt— Damages. 

Comp.  Laws  1897,  {  10,658,  provides  that 
If  plaintiff  in  replevin  fails  after  the  appraiaal 
to  furnish  liond  the  property  sliall  be  returned 
to  the  person  from  whom  it  was  taken.  Pab. 
Laws  1890,  p.  884,  Act  No.  246,  authorizes 
the  defendant  to  give  bond  and  retain  the  prop- 
erty, and  section  10,680,  as  amended  by  Acts 
1899,  p.  S86,  No.  246,  {  84,  declares  that  wbco- 
ever  plaintiff  or  defendant  shall  be  entitled  to  a 
return  or  surrender  of  property  levied  on  in- 
stead of  taking  judgment  for  such  return  he 
may  take  judgment  for  the  value  of  the  prop- 
erty replevied.  Held,  that  where  plaintiff  in  ^^ 
plevin  did  not  give  bond  and  made  no  claim  ta 
the  logs  alleged  to  have  been  cut  from  his  laad 
until  a  large  part  of  them  bad  been  mano- 
factured  into  lumlier,  he  waa  only  entitled  to 
recover  the  value  of  his  property  actually  taken 
under  the  writ  deducting  any  increase  of  valae 
after  conversion  added  by  defendant's  labor  or 
expense  to  the  time  of  conunenoement  of  the 
suit 

Appeal  from  Circuit  Court,  Cbeboygii:i 
County;  Franl:  Shepherd,  Judge. 

Action  by  Henry  K.  Oostln  against  Qie 
Embury  Clark  Lumber  Company.  From  a 
Judgment  for-  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  McALVAT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

Frost  &  Sprague  and  O.  Covey,  Jr.,  for  ap- 
pellant   C.  S.  RelUey,  for  appellee. 

McALVAY,  J.  Plaintiff  brought  replevin 
against  defendant,  and  recovered  Judgment 
for  certain  property  described  in  the  writ  is 
lumber,  cedar  shingles,  cedar  posts,  ties,  and 
poles.  This  property,  plaintiff  claims,  was 
wrongfully  cut  and  carried  away  from  a  cer- 
tain description  of  land  In  Presqne  Isle  coun- 
ty, which  be  claimed  to  own ;  and  he  also 
claimed  title  b^  bill  of  sale  from  his  grantor 
to  the  property  in  dispute  cut  from  the  land 
before  he  purchased.  At  the  time  this  timber 
was  cut  plaintiff  did  not  ovni  the  land  or  the 
timber,  altbougb  he  claims  he  thought  he  did. 
January  17,  1902v  he  purchased  this  40.  27 
acres  subject  to  taxes,  and  received  the 
memorandum  of  the  sale  of  the  cut  timber, 
January  26, 1902.  The  original  patent  had  not 
been  recorded,  nor  as  far  as  we  find  from 
this  record  was  the  deed  to  plaintiff  ever 
recorded.  Plaintiff  discovered  tbat  the  tim- 
ber had  been  cut  Just  before  be  purchased. 
After  his  purchase  be  went  upon  the  land, 
looked  over  the  cutting,  saw  the  men  at  work 
putting  logs  into  the  river,  without  any  pro- 
test, and  without  making  any  claim. 

PiaintifTs  first  notice  that  be  represented 
any  interest  in  this  property  waa  a  letter 
to  Embury  and  Martin,  February  4,  1903. 
On  March  11,  1003,  be  wrote  defendant  com- 
pany. The  logs  were  practically  all  in  tlie 
water  before  these  letters  were  written.  The 
suit  was  commenced  August  15,  1903.  The 
writ  descril>ed  lumber  of  different  Tarleties, 
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cedar  shingles,  ties,  posts,  and  poles.     At 
the  time  the  property  was  taken  nnder  the 
writ  about  7,«00,000  feet  of  dlfTerent  kinds  of 
logs,  cedar  blocks,  ties,  posts,  and  poles  had 
been  brought  to  the  mill  from  the  Ixibms,  and 
Including  the  logs  and  cedar  from  this  land 
'were   in  a  mass  together,   of  which   mass 
about  one-fourteenth  had  already  been  manu- 
factured.    The  return  of  the  sheriff  shows 
that    only   lumber,   cedar  shingles,   and   the 
cedar  ties,  posts,  and  poles  were  taken  nnder 
the   writ;    that  an  Inventory  and  appraisal 
were  made ;  that  a  certified  copy  of  the  writ 
was  Berved  on  the  president  of  the  defendant 
company,  and  that  after  the  appraisal  and 
notice,  the  plaintiff  failing  to  give  the  stat- 
utory bond,  the  property  was  returned  to  de- 
fendant   On  the  part  of  the  defendant  It  was 
claimed  that  In  July,  1902,  James  Inglls  and 
others  sold  by  warranty  timber  deed  all  the 
standing  timber  on  this  and  other  lands  to 
the  firm  of  Embury  and  Martin,  for  full  con- 
sideration.   Jobbers  of  Embury  and  Martin, 
cut  and  put  the  timber  afloat  in  the  Ocqueoc 
rlTer  during  the  winter  of  1902  and   1903, 
Wtaere  it  was  sold  by  Embury  and  Martin 
to   defendant  company,   which  took  charge 
of  this  body  of  logs,  together  with  a  large 
quantity   of   other   forest   products   In   the 
water,  and  drove  them  down  to  the  month 
of  the  river,  then  put  them  Into  booms  all 
mixed  together  and   towed  them   on   Lake 
Huron  to  Cheboygan  for  manufacture  at  the 
mill  of  O.  M.   Clark  &  Son.     This  timber 
when  cut  and  put  into  the  water  was  marked 
by    Embury    and   Martin    with    their   mark 
known  as  the  "egg  mark,"  and  became  mixed 
with  about  800,000  feet  of  other  logs  marked 
in  the  same  manner.    That  a  state  tax  deed 
to  its  grantors  was  the  only  record  title  to 
the  land.    That  it  purchased  the  timber  In 
good  faith  for  a  valuable  consideration,  and 
offered  tax  deed  and  bill  of  sale  In  evidence 
to  show  such  good  faith. 

The  court  refused,  to  allow  such  showing  to 
be  made.  Upon  this  ruling  of.  the  court 
several  errors  are  assigned.  Error  is  also 
assigned  upon  the  refusal  qt  the  court  to 
allow  defendant.  In  making  proof  of  the 
value  of  the  timber,  to  show  what  it  was  worth 
as  standing  timber.  There  are  many  other 
assignments  of  error,  of  which  those  deem- 
ed material  will  be  considered.  It  was  shown 
that  the  title  of  defendant's  grantors  which 
was  a  tax  title  was  invalid,  and  that  plain- 
tiff was  the  owner  of  the  original  title  to  the 
land  purchased  after  the  timber  was  cut, 
and  also  owner,  by  bill  of  sale,  of  this  timber 
cut  from  the  land.  The  court  properly  held 
that  plaintiff  was  entitled  to  recover  in  this 
milt,  and  that  the  only  question  to  determine 
as  a  question  of  fact  was  the  amount  of  his 
recovery.  It  Is  not  disputed  In  this  case  that 
plaintiff  purposely  delayed  bringing  suit  un- 
til great  value  had  been  added  to  this  tim- 
ber by  defendant  in  running,  driving,  tow- 
ing, and  mannfacturing,  and  seized  nnder  his 
writ  the  full  amount  of  the  timber  claimed  in 


maufactured  Imnber,  although  but  about  one- 
fourteenth  had  been  actually  manufactured, 
seizing  none  of  the  logs  in  the  booms  although 
they  might  readily  have  been  selected  by 
the  mark  from  a  large  mass  of  logs  of  like 
quality  with  which  they  were  mixed.  Plain- 
tiff attempts  to  excuse  the  seizure  of  the 
entire  amount  claimed  in  lumber,  by  claim- 
ing defendant  requested  bim  to  do  so,  and 
pointed  out  the  lumber  piles  he  should  take 
nnder  the  writ  Ail  of  the  testimony  is  re- 
turned. Upon  this  point  the  only  testimony 
is  that  of  the  plaintiff,  a  deputy  sheriff,  and 
an  oflScer  of  defendant  company.  It  simply 
shows  that  an  officer  of  the  company  point- 
ed out  certain  piles  of  lumber  in  which  was 
mixed  some  lumber  cut  from  logs  with  the 
egg-Bhaped  mark;  and  also  pointed  out  the 
logs  mixed  In  the  booms,  stating,  "he  was 
anxious  to  have  the  thing  commenced  and  get 
It  over  as  soon  as  possible."  The  court  sub- 
mitted to  the  Jury,  both  by  bis  charge  and 
special  requests,  the  question  of  this  request 
and  designation  of  property  to  be  taken,  as 
authorizing  the  seizure  of  all  the  lumber  men- 
tioned in  the  writ  This  was  not  warranted 
by  the  evidence.  About  one-fourteenth  of 
plaintiff's  saw  logs  had  been  manufactured  at 
the  time  this  lumber  was  taken  under  the 
writ  by  the  officer.  It  was  not  delivered  to 
plaintiff  because  be  gave  no  bond,  and  was 
returned  by  the  officer  to  the  defendant 
Plaintiff  then  could  recover  in  this  suit 
only  for  the  value  of  such  part  of  his  prop- 
erty manufactured  Into  lumber  (estimated  in 
the  record  to  be  about  one-fourteenth  of  all 
bis  saw  logs)  and  for  snch  cedar  posts,  ties 
and  poles  as  were  actually  seized  under  the 
writ  No  cedar  shingles  appear  to  be  claim- 
ed by  plaintiff.  As  no  logs  were  taken  under 
the  writ  it  will  be  luinecessary  to  discuss  the 
questions  of  law  applying  to  cases  where  prop- 
erty is  intermingled  with  other  of  like  kind 
and  quality. 

Error  Is  assigned  upon  the  following  charge 
to  the  Jury,  "Mr.  Qnstin  is  entitled  to  just  the 
verdict  he  would  have  bad  bad  he  seized 
bis  just  proportion  of  sawed  and  unsawed 
lumber."  The  property  described  in  the 
writ  was  certain  specified  kinds  of  lumber, 
cedar  shingles,  and  cedar  posts,  ties,  and 
poles.  No  logs  were  described.  Upon  no 
theory  of  the  case  could  such  a  charge  be 
applicable.  Its  tendency  was  to  confuse  the 
jury,  and  it  was  erroneous.  As  bearing  upon 
the  measure  of  damages  wnlch  will  be  dis- 
cussed later  we  think  that  the  good  faith  of 
defendant  is  material.  It  offered  to  show 
that  for  full  consideration  It  purchased  all 
the  title  there  was  of  record  of  this  land 
without  any  knowledge  of  plaintiff's  claim. 
It  should  have  been  allowed  to  show  this, 
not  for  the  purpose  of  defeating  plaintiff's 
title,  but  as  bearing  upon  Its  good  faith.  As 
already  stated  In  this  opinion  plaintiff  was 
entitled  to  recover.  The  court  was  In  error 
however  in  charging  the  Jury  as  to  the 
measure  of  his  damages.    Plaintiff  began  bis 
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suit  not  ezi)ecting  or  desiring  to  recover 
Ills  property.  He  franltly  states  that  be 
waited  until  he  conld  recover  the  greatest 
value.  His  testimony  is  "if  they  saw  fit  to 
increase  the  value  of  this  property  at  their 
own  peril,  I  waited  until  that  lumber  was 
manufactured."  He  also  states  that  he  did 
not  give  a  bond  because  he  thought  perhaps 
defendant  would  offer  a  counter  bond.  He 
says,  "the  way  we  viewed  the  form  of  ac- 
tion, there  was  no  necessity  of  our  putting 
up  a  bond  as  the  property  would  remain  In 
the  hands  of  defendant  anyway."  Section 
10,668,  Oomp.  Laws  1887,  which  provides  that 
If  the  plaintiff  In  replevin  fails  after  the 
appraisal  to  furnish  the  required  bond  the 
property  shall  be  returned  to  tbe  person 
from  whom  it  was  taken,"  has  been  mater- 
ially amended  by  Act  No.  246,  p.  881^  Pub. 
Acts  1889,  which  provides  among  other  things 
that  defendant  may  give  a  bond  and  retain 
the  property.  Section  10,680,  by  the  same  act 
has  also  been  amended,  and  now  provides: 
"Sec.  34.  Whenever  tbe  plaintiff  or  defend- 
ant shall  be  entitled  to  a  return  or  surrender 
of  the  property  replevied,  Instead  of  taking 
Judgment  for  such  return  or  surrender  as 
above  provided,  he  may  take  Judgment  for  the 
value  of  the  property  r^levled."  Plaintiff 
in  this  case  took  a  Judgment  for  the  value 
of  the  property. 

Wisconsin  and  Pennsylvania  have  statutes 
practically  the  same  as  this  act  of  1899. 
The  question  of  the  rule  of  damages  in 
similar  cases  has  been  passed  upon  In  those 
states.  In  a  Wisconsin  case  upon  practically 
the  same  facts  as  in  the  case  at  bar  the  court 
said:  "Upon  these  facts  it  seems  contrary 
to  the  dictates  of  natural  Justice  that  plain- 
tiff should  be  allowed  to  wait  quietly  until 
the  defendants  had  manufactured  the  logs 
into  lumber  enhancing  their  value  fourfold 
and  then  recover  against  them  that  entire 
value.  True,  It  Is  generally  recognized  that 
a  wrongdoer  cannot,  by  changing  the  form 
of  another's  property,  change  title.  The 
owner  may  pursue  it  and  reclaim  it  specifical- 
ly by  whatever  remedy  the  law  gives  him 
for  that  purpose.  If  he  gets  It,  it  is  bis.  But 
the  apparent  injustice  of  allowing  one  to  thus 
avail  himself  of  tbe  labor  and  money  of 
another  In  cases  similar  to  this  has  led  to  a 
modification  of  this  stringent  rule  of  owner- 
ship wherever  the  question  is  resolved  into 
one  of  mere  compensation  In  money  for 
whatever  injury  the  party  may  have  suf- 
fered. •  •  •  To  apply  that  rule  here 
would  have  required  the  property  to  have 
been  as<-essed  at  the  full  value  of  the  lumber, 
deducting  the  expense  of  all  that  the  defend- 
ants had  done  upon  It  down  to  the  time  the 
suit  was  begun."  Single  v.  Schneider  et  al., 
24  Wis.  299;  Id.,  80  Wis.  670;  Herdic  v. 
Young,  65  Pa.  176,  93  Am.  Dec.  738;  Cobbey 
on  Replevin,  H  907,  909,  913;  Sbinn  on 
Replevin,  (  626.  While  in  the  cases  above 
cited  defendants  had  given  a  bond  under  tba 
stutute,  yet  as  the  Judgment  in  this  case 


was  taken  for  value  alone  It  Is  within  tbe 
reasoning  of  the  cases  cited.  The  conduct 
and  testimony  of  plaintiff  shows  that  be 
never  intended  to  take  a  return  of  the  proper- 
ty. Before  the  statute  was  amoided  tbu 
court  was  inclined  toward  this  doctrlDe.  In 
a  replevin  case  it  held,  "It  will  be  aeen  by 
the  statute  cited  that  the  plaintiff  may  ele<.T 
to  recover  the  property  or  the  value  thereot 
The  record  shows  that  upon  the  trial  tbe 
plaintiff  elected  to  take  a  Judgment  for  tba 
value.  Tbe  authorities  seem  to  be  uniform 
that  In  such  case  the  measure  of  damages  U 
the  value  of  the  property  at  the  date  ot  con- 
version and  interest  upon  such  valae  to  date 
of  verdict"  Hanselman  v.  Kegel,  00  Mich. 
640,  27  N.  W.  678,  and  cases  cited.  This 
case  has  been  cited  and  approved  in  Just 
V.  Porter,  64  Mich.  568,  31  N.  W.  444.  Nita 
V.  Bolton,  71  Mich.  388,  39  N.  W.  15.  In  tb* 
case  at  bar  we  approve  the  rule  laid  down 
by  the  Wisconsin  court  in  Single  v.  Schneider, 
supra.  Tbe  plaintiff  is  entitled  to  recover  tlie 
value  of  his  property  which  was  actually  tak- 
en under  the  writ  of  replevin,  at  the  plai.'e 
where  taken,  deducting  any  increase  of  valne 
after  conversion  added  by  defendant's  labor 
or  expense  to  the  time  of  commencement  of 
suit 

Judgment  Is  reversed,  and  a  new  trial  or- 
dered. 


WARREN   BROS.   GO.   v.   BARBER    AS- 
PHALT PAVING  CO. 

(Supreme  Conrt  of  Michigan.    July  23,   1906.) 

Tkade-Mabks   and   Tbaoe-Nakes  —  Dbckf- 

TioN  OF  Public. 

Tbe  fact  that  complainant  liad  employed  aa 
a  trade-name  for  a  pavement  made  by  complain- 
ant the  word  "Bitulithic,"  and  had  CAuaed  it 
to  be  copyrighted  and  to  l>e  filed  for  record 
as  a  copyrighted  word  in  the  oflSce  of  tbe  Secre- 
tary of  State,  was  no  ground  for  an  injanction 
restraining  defendant  from  contractinK  witb 
municipalities  for  the  putting  down  of  a  pave- 
ment descritjed  in  the  proposals  for  bids  aa  a 
"Bitulithic"  pavement,  where  the  proposals  re- 
qnired  tbe  pavement  to  be  made  according  to 
certain  specifications  showing  the  materials  and 
manner  of  construction. 

[Eid.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Trade-Marks  and  Trade-Names,  i  80.] 

Appeal  from  Circuit  Court,  Wayne  Conn- 
ty,  in  Chancery;   George  S.  Hosmer.  Judge. 

Suit  by  Warren  Bros.  Company  against 
the  Barber  Asphalt  Paving  Company.  From 
a  decree  In  favor  of  defendant,  complainant 
appeals.    Affirmed. 

Argued  before  McALVAY,  GRANT,  BLAIR, 
HOOKER,  and  MOORE,  JJ, 

Clark,  Jones  &  Bryant,  for  appellant  John 
J.  Speed,  for  appellee. 

MOORE,  J.  Tbe  bin  was  filed  for  an  In- 
junction to  restrain  tbe  defendant  from  in- 
fringing upon  tbe  trade-name  of  tbe  com- 
plainant and  from  offering  to  manufacture  or 
construct  the  Bitulithic  pavemoit  or   any 
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pavement  under  tbat  name,  and  prayed  that 
the  coort  determine  the  complainant  to  be 
the  sole  owner  of  the  right  to  use  the  trade- 
name "Bltnllthic"  In  connection  with  street 
payements.    The   bill    In    anbstance   alleges 
that  a  certain  form  of  street  pavement  had 
been  designed  and  invented  by  Frederick  J. 
Warren,  which  had  been  brought  to  its  pres- 
ent state  of  perfection  through  an  organiza- 
tion of  experts,  and  that  said  Warren  had 
assigned  all  his  rights  to  a  corporation  tbat 
on  February  27, 1900,  was  changed  to  Warren 
Bros.  Company,  the  complainant;    that  the 
complainant  advertised  the  pavement  very 
extensively  in  nnmeroos  states  of  the  United 
States  and  Canada,  and  about  the  1st  day 
of  Jannary,  1902,  it  coined  the  word  "Bituli- 
tbic"  and  applied  said  word  to  said  pavement 
and  thereafter  designated  Its  pavemoit  by 
tbat  name ;  that  it  continued  to  manufacture 
said  pavement  and  to  sell  it  under  the  name 
"Bitulitbic  Pavement,"  and  at  great  expense 
made  the  pavement  under  tbat  name  known 
to  purchasers   and   prospective  purchasers, 
and  tbat  It  has  become  popular  and  well 
known  In  all  of  the  cities  of  this  country,  and 
a  great  demand  therefor  has  been  created, 
and  tbat  a  valuable  good  will  and  property  in 
the    name    "Bltnllthic"    as    a    trade-name 
and  as  applied  to  the  pavement  manufactured 
and  sold  by  the  complainant  has  been  ac- 
quired, and  that  the  purchasing  public  has 
become   accustomed   to   associate  the   term 
"Bltuiithlc,"  as  applied  to  street  pavements, 
to  the  particular  pavement  manufactured  and 
sold,  by  the  complainant    The  bill  also  al- 
leges the  investment  by  complainant  of  a 
large  sum  of  money  to  enable  complainant 
to  meet  the  requirements  of  Its  business  of 
manufacturing  and  selling  the  particular  form 
of  pavement  known  and  designated  by  it  as 
"Bitulitbic"  and  that  the  complainant  has 
caused  the  word  "Bitulitbic"  as  applied  to 
street  pavements,  to  be  copyrighted  and  to  be 
filed  for  record  as  a  copyrighted  word  in  the 
office  of  the  Secretary  of  State  of  the  state 
of  Michigan.    The  bill  also  alleges  that  the 
Barl>er  Asphalt  Paving  Company  was  also 
organized  for   the  purpose   of   constructing 
Etreet  pavements,  and  that  until  about  the 
time  of  its   attempt  to   Infringe  upon  the 
rights  of  the  complainant  It  was  principally 
engaged  in  the  selling  and  constructing  of 
street  asphalt  pavements.    That  on  July  15, 
1904,  the  city  of  Detroit,  by  its  department 
of  public   works,   called   for   proposals  for 
the  construction  of  a  large  amount  of  Bltuii- 
thlc pavement.    That  the  right  to  sell  and 
construct  said  pavement  was  a  valuable  prop- 
erty right  and  belonged  exclusively  to  the 
complainant  and  to  Its  duly  authorized  repre- 
sentatives.   That  at  the  time  fixed  for  the 
submitting  of  proposals  the  defendant  sub- 
mitted proposals,  and  thereby  offered  to  sell 
and  to  construct  a  pavement  which  It  desig- 
nated "Bitulitbic,"  and  the  purpose  and  in- 
tention of  the  defendant  in  offering  to  con- 
struct a  pavement  named  "Bitulitbic"  waa 


to  appropriate  to  it^'elf  the  good  will  and 
property  acquired  by  the  complainant  in  the 
name  "Bitulitbic"  as  applied  to  street  pave- 
ments. That  the  defendant  has  offered  to 
sell  to  various  cities  and  villages  in  the  state 
ef  Michigan  a  pavement  manufactured  by 
it  under  the  name  "Bitulitbic  Pavement," 
and  of  BO  nearly  and  substantially  the  same 
general  character  of  construction  as  that 
manufactured  and  sold  by  the  complainant 
as  to  deceive  the  general  public,  and  tbat 
the  purpose  of  the  defendant  In  so  doing  has 
been  and  is  to  appropriate  to  iti'elf  the  good 
will  and  property  of  the  complainant  in 
the  name  "Bitulitbic"  as  applied  to  etreet 
pavements,  and  tbat  unless  restrained  the 
defendant  will  further  Infringe  upon  the 
complainant's  rights,  and  prayed  for  an  in- 
junction. The  defendant  answered,  denying 
tbat  this  pavement  was  the  original  Inven- 
tion of  Frederick  3.  Warren ;  that  it  has  no 
knowledge  as  to  whether  the  word  "Bituli- 
tbic," as  applied  to  street  pavements  was 
coined  by  the  complainant  or  not ;  tbat  It  has 
no  knowledge  as  to  whether  the  word  "Bi- 
tulitbic" waa  copyrighted  by  the  complain- 
ant or  filed  for  record  as  a  copyrighted  word 
in  Michigan ;  that  it  denies  tbat  it  has  sold 
or  conBtr>icted  any  kind  of  street  pavement  by 
the  name  "Bitulitbic,"  but  it  admits  that  It 
has  constructed  pavements  somewhat  similar 
to  the  complainant's  Bitulitbic  pavement. 
It  admits  the  call  for  proposals  by  the  de- 
partment of  public  works  of  Detroit,  but 
alleges  that  specifications  bad  been  adopted 
designating  the  material  and  the  method  of 
construction  and  character  of  the  work  re- 
quired and  that  its  proposal  was  made  In 
accordance  with  the  same,  and  that  It  would 
not  be  lawful  for  the  department  of  public 
works  to  receive  bids  for  a  pavement  de- 
scribed merely  by  a  certain  name,  but  only 
upon  specifications  describing  its  construc- 
tion. It  denies  It  has  the  intention  of  vio- 
lating any  of  tbe  rights  of  the  complainant 
and  denies  that  by  the  use  of  any  term  In 
bidding  upon  specifications  for  tbe  construc- 
tion of  a  pavement  any  one  could  be  misled 
into  the  belief  that  tbe  pavement  the  defend- 
ant proposed  to  supply  was  one  manufactured 
or  to  be  manufactured  by  the  complainant. 
Proofs  were  taken  in  open  court  and  the  bill 
was  dismissed.  The  case  is  brought  here  by 
appeal. 

Counsel  for  complainant  aay:  "This  Is  not 
a  technical  trade-mark  case.  Tbe  bill  is  filed 
for  the  purpose  of  restraining  the  defendant 
from  engaging  in  acts  of  unfair  competition 
and  particularly  from  appropriating  or  at- 
tempting to  appropriate  to  Itself  a  valuable 
good  will  which  belongs  to  tbe  complainant 
•  •  •  The  proofs  in  the  case  clearly  estab- 
lish priority  of  adoption  of  the  name  'Bituli- 
tbic' by  tbe  complainant  and  its  applica- 
tion to  a  street  pavement  of  its  own  manu- 
facture, and  that  this  form  of  street  pavement 
has  never  been  manufactured  or  constructed 
until  tbe  complainant  and  its  predecessors 
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began  to  build  It,  nor  bad  the  name  'Bltoll- 
tbic'  ever  been  used  to  designate  a  street 
pavement  nntil  coined  by  tbe  complainant 
for  the  purpose  of  designating  its  own  par- 
ticular pavement  The  proofs  also  clearly 
establish  tbe  fact  that  whatever  good  will 
the  Bltullthlc  pavement  has  acquired  has 
been  due  solely  to  the  complainant's  efforts, 
and  that  these  efforts  have  been  very  ex- 
tensive and  costly,  and  that  they  have  been 
successful  In  fact  In  building  up  a  great 
reputation  for  the  Bltullthlc  pavement,  by 
virtue  of  which  It  must  be  concluded  that  tbe 
good  will  attaching  Is  a  property  right  of 
great  value  owned  exclusively  by  tbe  com- 
plainant" And  It  Is  said  defendant  seeks  to 
take  advantage  of  this  situation  by  unlawfully 
offering  to  sell  and  build  tbe  pavement  Many 
authorities  are  cited  which  counsel  contend 
support  their  theory.  The  position  of  de- 
fendant, briefly  stated.  Is  "tbat  tbe  d^art- 
ment  of  public  works  advertised  for  bids  for 
pavements  on  Canfleld  and  other  avenues  In 
tbe  city  of  Detroit;  tbat  while  the  pave- 
ment desired  was  designated  as  'Bltullthlc 
Macadam,'  It  required  the  pavement,  to  be 
constructed  according  to  specifications  there- 
tofore adopted  by  the  common  council,  which 
specifications  designated  the  material,  the 
method  of  construction  and  character  of  the 
work  required.  And  as  tbe  work  was  to  be 
done  upon  contract  In  which  the  contractor 
agrees  to  do  tbe  work  according  to  the  speci- 
fications, It  Is  clear  tbat  under  bids  and  con- 
tracts made  by  the  defendant  there  could  be 
no  contention  possible  that  any  one  could 
be  deceived  Into  the  belief  that  tbe  work  was 
done  by  tbe  complainant  or  with  materials 
furnished  by  It,  whatever  may  be  the  particu- 
lar name  by  which  tbe  pavement  was  desig- 
nated." 

The  Inventor  of  the  Bltullthlc  pavement  did 
not  see  fit  to  patent  It  The  name  which  was 
attached  to  it  was  copyrighted  and  the  article 
has  been  extensively  advertised  and  sold  un- 
der the  name  by  which  tbe  complainant  and 
Its  predecessor  has  called  It  Does  the  fact 
that  It  has  been  so  called,  advertised  and 
sold  prohibit  the  defendant  and  others  from 
offering  to  bid  upon  the  construction  of  pave- 
ments called  In  the  proposal  for  bids  Bltullthlc 
macadam,  when  Immediately  following  said 
designation  It  was  stated  In  said  proposal, 
"Said  streets  and  avenues  to  be  paved  ac- 
cording to  the  specifications  adopted  by  the 
common  council  February  23,  1904;  also  to 
the  estimates  of  the  city  engineer,  as  above, 
and  tbe  charter  and  ordinances  of  the  city 
of  Detroit"  A  trade-name  does  not  give  one 
the  exclusive  right  to  make  or  sell  a  given 
kind  of  goods.  See  Qlobe-Wemlcke  Co.  v. 
Fred  Macey  Co.,  119  Fed.  703,  56  0.  C.  A. 
804;  Fairbanks  v.  Jacobus,  14  Blatchf.  337, 
FeO.  Gas.  No.  4,608;  Putnam  Nail  Co.  v.  Du- 
laney,  140  Pa.  205,  21  Atl.  391,  11  L.  R.  A. 
624,  28  Am.  St  Rep.  228;  Powell  v.  Birming- 
ham Vinegar  Brewing  Co.,  2  Cb.  Div.  L. 
B.  1896,  pp.  68,  72.    In  Canal  Company  v. 


Clarke,  18  WalL  (D.  S.)  811,  20  I..  Ed.  SSI. 
Mr.  Justice  Strong  for  the  coort  said:     "Tbe- 
offlce  of  a  trade-mark  is  to  point  out  distinct- 
ly the  origin  or  ownership  of  tbe  article  to 
which  It  Is  affixed,  or  In  other  words,  to  give 
notice  who  was  tbe  producer.    This  may  In 
many  cases  be  done  by  a  name,  a  mark,  or  a 
device  well  known  bnt  previously  applied  to 
the  same  article.    But  though  It  is  not  neces- 
sary that  the  word  adopted  as  a  trade-name- 
should  be  a  new  creation  never  before  known 
or  used,  there  are  some  limits  to  tbe  right 
of  selection.    This  will  be  manifest  when  it 
Is  considered  that  in  all  cases  where  rigbtn 
to  the  exclusive  use  of  a  trade-mark  are  In- 
vaded, it  Is  invariably  held  that  the  essence 
of  the  wrong  consists  In  tbe  sale  of  tbe  goods 
of  one  manufacturer  or  vendor  as  those  of 
another;  and  tbat  It  Is  only  when  tbis  false 
representation  Is  directly  or  indirectly  made 
that  the  party  who  appeals  to  a  coart  of 
equity  can  have  relief.    This  Is  the  doctrine 
of  all  tbe  authorities.    Amoskeag  Mfg.  Co.  v. 
Spear,  2  Sandf.   (N.  Y.)   599;  Boardman  ▼. 
Merlden  Britannia  Company,  35   Conn.  402. 
95  Am.  Dec.  270;   Farina  v.   SUverlock,  3& 
Eng.   Ia   &  E.  514.    Hence   the   trade-mark 
must  be  either  by  Itself,  or  by  association, 
point  distinctively  to  tbe  origin  or  ownership 
of  tbe  article  to  which  it  Is  applied.    The  rea- 
son of  that  Is  that  unless  it  does,   neither 
can  he  who  first  adopted  It  be  Injured  by  any 
appropriation  or  limitation  of  It  by  others, 
nor  can  the  public  be  deceived.    The  first  ap- 
propriator  of  a  name  or  device  pointing  to 
his  ownership,  or  whldi,  by  being  associated 
with  articles  of  trade,  has  acquired  an  un- 
derstood reference  to  the  originator,  or  manu- 
facturer of  the  articles,  is  Injured  whenever 
another  adopts  tbe  same  name  or  derice  for 
similar  articles,  because  such  adoption  Is  in 
effect  representing   falsely  that  the  piodnc- 
tlons  of  the  latter  are  those  of  the  former. 
Thus  the  custom  and  advantages  to  which  the 
enterprise  and  skill  of  the  first  approprlator 
had  given  blm  a  Just  right  are  abstracted  for 
another's  nse,  and  this  is  done  by  deceiving 
the  public  by  Inducing  the  public  to  purchase 
the  goods  and  manufactures  of  one  person 
supposing  them  to  be  those  of  another.    The 
trade-mark  must,  therefore,  be  distinctive  In 
its  original  signification,  pointing  to  the  orig- 
in of  the  article,  or  It  must  have  become  such 
by   association.    And   there   are   two    rules 
which  are  not  to  be  overlooked.    No  one  can 
claim  protection  for  the  exclusive  use   of  a 
trade-mark  or  trade-name  which  would  prac- 
tically give  him  a  monopoly  In  the  sale  of  any 
goods  other  than  those  produced  or  made  by 
himself.    If  he  could,  the  public  would  be 
injured   rather  than  protected,   for  competi- 
tion would  be  destroyed.    Nor  can  a  generic 
name,  or  a  name  merely  descriptive  of  an  arti- 
cle of  trade  of  Its  qualities,  Ingredients,  or 
characteristics,  be  employed  as  a  trade-mark 
and  the  exclusive  use  of  it  be  entitled  to  legal- 
protection.    As  was  said  In  the  well-consider- 
ed case  of  Amoskeag  Mfg.  Co.  v.  Spear,  supra. 
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the  owner  of  an  original  trade-mark  has  an 
undoubted  right  to  be  protected  In  the  excln- 
Bive  nse  of  all  the  marks,  forms,  or  symbols 
that  were  appropriated  or  designating  the 
true  origin  or  ownership  of  the  article  or 
fabric  to  which  they  are  affixed,  but  he  has 
no  right  to  the  exclnslye  nse  of  any  words, 
letters,  figures,  or  sjrmbols,  which  have  no  re- 
lation to  the  origin  or  ownership  of  the  goods, 
but  are  only  meant  to  Indicate  their  names  or 
quality."  See,  also,  McLean  v.  Fleming,  96 
U.  8.  245,  24  L.  Ed.  828;  Amoskeag  Manufac- 
turing Co.  V.  Tralnor,  101  U.  S.  54,  25  L.  Ed. 
893,  Including  the  dissenting  opinion  of  Mr. 
Justice  Clifford;  Popham  ▼.  Cole,  66  N.  X. 
68,  23  Am.  Rep.  22. 

If,  then,  the  use  of  a  trade-mark  does  not 
give  one  the  exclusive  right  to  make  or  sell 
d  given  kind  of  goods,  and  the  essence  of  the 
wrong  consists  In  the  sale  of  the  goods  of  one 
manufacturer  or  vendor,  as  those  of  another, 
can  it  be  said  that  what  is  proposed  here 
amounts  to  an  offer  to  furnish  to  the  cities 
of  Detroit  and  Cadillac  a  pavement  made  by 
defendants  as  being  a  pavement  made  only  by 
complainant  or  Its  representatives?  It  must 
be  remembered  that  the  proposed  pavement 
cannot  be  furnished  already  made,  like  a  ma- 
chine or  an  article  of  mercnandlse,  but  It 
must  b«  consti-ucted  where  used.  The  pro- 
posal Inviting  bids  does  not  stop  with  calling 
the  name  of  the  proposed  pavement  Bitulithlc 
macadam,  but  In  detail  names  the  materials 
and  proportions  thereof  which  are  to  go  into 
the  pavement  and  the  method  of  construction. 
The  construction  itself  must  be  where  the 
pavement  Is  to  be  used.  Any  person  has  the 
right  to  make  a  pavement  according  to  said 
specifications.  We  think  there  Is  nothing  In 
what  is  proposed  to  be  done  by  defendant, 
calculated  to  deceive  the  munidpalltleB  in- 
viting bids.  Into  the  belief  that  defendant  was 
proposing  to  furnish  to  them  a  pavement 
made  only  by  complainant.  To  give  to  a 
trade-name  the  efTect  contended  for  here 
would  make  It  much  more  valuable  than  a 
patent  for  the  same  article. 
The  decree  Is  affirmed. 


PUTNEY  r.  VINTON  «t  al. 
(Supreme  Court  of  Michigan.    July  23,  1906.) 

1.  Ejectment— Equitable  Defenses— RELixr 
TO  Defendant. 

In  ejectment  by  a  widow  for  her  unassign- 
cd  dower,  the  discharge  of  a  mortgage  of  record 
coald  not  be  set  aside  in  order  to  work  equities 
in  behalf  of  defendants,  though  a  recovery  by 
plaintiff  would  be  inequitable. 

2.  Dower— Bab— Advebse  PossEsaion. 

Adverse  possession  of  the  lands  of  a  hus- 
band a  snfflcient  time  to  ripen  into  title  bars 
the  rights  of  his  widow,  under  Comp.  Laws  1897, 
1 8838,  giving  a  nonresident  wife  dower  in  landa 
of  which  the  husband  dies  seised. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Dower,  |  87.] 

3.  Sahe— Husband's  Possession. 

.  Under  Comp.  Laws  1897,  f,  8818,  giving  a 
Ksident  widow  dower  in  all  lands  where  her 


hnsband  was  seised  of  an  inheritance,  and  sec- 
tion 8938  giving  a  nonresident  widow  dower  in 
lands  of  which  her  husband  died  seised,  where 
a  woman  and  her  husl>and  were  nonresidents  at 
the  time  of  his  death,  she  was  entitled  to  dower 
in  those  lands  of  which  the  husband  had  the 
legal  right  to  possession,  though  not  in  actual 
possession. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Dower,  {  10.] 

Error  to  Circuit  Court,  Oakland  County; 
George  W.  Smith,  Judg& 

Action  by  Clara  Putney  against  Henry  Vin- 
ton and  others.  Judgment  in  favor  of  de- 
fendants, and  plaintiff  brings  error.  Reversed,, 
and  new  trial  ordered. 

Argued  before  CARPENTER,  C.  J.,  and  Mc- 
ALVAY,  GRANT,  BLAIR,  and  MOORE,  JJ. 

Graves,  Hatch  &  Wasey,  for  appellant. 
George  O.  Kinsman,  for  appellees. 

MOORE,  J.  This  Is  an  action  of  ejectment 
brought  September  8,  1905,  by  a  widow  for 
her  unasslgned  right  of  dower  In  the  undi- 
vided half  of  certain  property  In  Oxford,. 
Oakland  county,  Mich.  At  some  time  prior 
to  February  21,  1877,  Nelson  Green  was  the 
owner  In  fee  simple  of  a  hotel  building  and 
grounds  In  Oxford,  known  as  the  "Commer- 
cial Hotel  Property,"  and  he  had  conveyed 
the  property  to  James  R.  Sutherland  by  a 
deed  recorded  on  that  dat&  Sutherland  gave- 
Green  a  purchase-money  mortgage  for  53,700- 
on  the  property,  payable  in  10  annual  in- 
stallments from  date,  and  this  mortgage  was 
recorded  December  27, 1876.  Sutherland  sold 
off  two  pieces  from  the  property  and  secured 
a  release  of  the  mortgage,  so  far  as  it  affected 
these  pieces,  and  paid  $500  on  the  principal 
of  the  mortgage.  Kile  and  wife,  on  May  2, 
1878,  conveyed  the  property  by  a  warranty 
deed  to  Daniel  Ramsdell  and  Frank  J.  Put- 
ney. The  consideration  was  $4,000.  The  con- 
veyance was  made  subject  to  the  mortgage, 
although  the  grantees  did  not  assume  It. 
Daniel  Ramsdell  was  the  father-in-law  of 
Frank  J.  Putney.  Clara  Putney,  the  plain- 
tiff, was  his  daughter,  and  Is  the  widow  ot 
Putney.  Ramsdell  and  Putney  took  posses- 
sion of  the  hotel  early  In  1878.  In  March, 
1878,  Frank  J.  Putney  and  the  plaintiff 
moved  to  Conneaut,  Ohio,  leaving  Ramsdell' 
In  possession  of  the  property.  While  he  was 
in  possession  In  the  winter  of  1882  and  1883 
the  hotel  burned.  It  was  Insured,  and  the 
policy  was  assigned  by  Ramsdell  to  one  of 
his  creditors.  The  check  for  the  loss  was 
made  payable  to  Ramsdell  and  the  creditor 
Jointly.  The  Insurance  covered  also  the  per- 
sonal property  In  the  hotel,  but  whether  It 
covered  more  than  Ramsdeil's  undivided  half 
of  the  building  does  not  appear.  Later  de- 
fendant Vinton  entered  into  negotiations  for 
the  purchase  of  the  property  with  Mr.  Silns 
T.  Fenn,  who  was  an  attorney  at  law  and 
acted  for  Green,  the  mortgagee,  the  latter 
being  a  nonresident  Fenn  procured  a  quit- 
claim deed  from  Ramsdell  and  wife,  to  de- 
fendant Vinton,  covering  ail  the  property,  for 
the  expressed  consideration  of  |40  which  deed' 
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was  dated  July  9,  18S3,  and  recorded  July 
23,  1883.  On  January  28,  1884,  Vinton  and 
wife  executed  and  delivered  to  Green  a  quit- 
claim of  the  same  property  for  tbe  express- 
ed consideration  of  |100.  December  22,  1883, 
Qreen,  the  mortgagee,  executed  a  complete 
discharge  of  the  mortgage.  March  1,  1884, 
Green  and  wife  executed  and  delivered  to 
Vinton  a  warranty  deed  for  the  expressed 
conalderatlon  of  |1000,  which  deed  and  the 
discharge  of  tbe  mortgage  were  both,  at  the 
same  time,  delivered  by  Fenn,  aa  attorney  for 
Green,  to  Vinton.  No  other  consideration 
was  paid  to  Green  for  the  deed  and  the  dis- 
charge of  the  mortgage,  and  this  deed  and 
tbe  discharge  of  tbe  mortgage  were  duly 
recorded  on  April  12,  1884.  Vinton  paid  only 
1700  for  the  deed  and  discharge.  Mr.  Vinton 
never  examined  tbe  records  or  employed  any 
one  to  do  BO,  and  knew  nothing  of  the  out- 
standing Putney  title,  the  business  having 
been  done  entirely  through  Green's  attorney. 
There  was  never  any  foreclosure  of  the  Green 
mortgage.  Vinton,  after  his  deed  from  Green, 
cleared  off  a  little  patch  of  the  rubbish  and 
piled  wood  and  stone  on  tbe  property  from 
time  to  time.  He  also  permitted  people  to 
use  If  for  picnic  purposes,  It  being  vacant 
ground.  He  also  paid  all  tbe  taxes  on  the 
property.  In  1801  Vinton  sold  the  portion 
of  the  property  In  dispute  In  this  case  to 
Joseph  Powell,  who  thereupon  commenced 
and  completed  the  erection  of  an  opera  bourn 
on  tbe  property.  Afterwards  Powell  deeded 
back  to  ViDton,  and  the  latter,  in  the  spring 
of  1905,  deeded  to  defendants  Samuel  C.  Ax- 
ford  and  Elizabeth  Axford.  I^ater  Samuef 
C.  Axford  deeded  to  his  wife  tbe  defendant, 
Elizabeth  Axford.  At  tbe  commencement  of 
this  suit  tbe  Axfords  were  in  possession. 
After  Frank  J.  Putney  and  wife  left  Oxford, 
they  never  returned  again.  Plaintiff  claims 
they  paid  no  further  attention  to  the  prop- 
erty, supposing  It  still  to  be  In  possession  of 
their  father  and  mother,  and  not  wishing  for 
family  reasons  to  require  a  settlement  during 
the  lifetime  of  the  latter.  Frank  J.  Putney 
died  In  Cleveland,  Ohio,  on  May  6,  1807. 
Daniel  Ramsdell  died  at  CllfTord.  Lapeer 
county,  Mich.,  on  September  4,  1890.  Plain- 
tiff never  released-  her  dower  right,  and 
claims  she  knew  nothing  about  the  various 
deeds  aforesaid,  or  that  any  one  was  In  pos- 
session of  tbe  property  claiming  adversely 
and  never  had  any  notice  of  such  claims,  ex- 
cept such  notice  as  the  law  may  presume  from 
the  above  facts,  until  she  received  a  request 
to  execute  a  deed  In  the  spring  of  1905. 

Tbe  defendants,  under  the  provisions  of 
sections  10,995  and  10,996,  8  Comp.  Laws 
1897,  filed  a  claim  in  writing  for  compensa- 
tion for  buildings  and  improvements  erected 
by  them  or  their  grantors,  and  asked  a  find- 
ing of  the  increased  value  of  the  property  by 
reason  of  such  Improvements.  Plaintiff  there- 
upon filed  a  request  under  the  same  statute 
for  a  finding  of  what  would  have  been  the 
value  of  the  property,  if  no  such  iniprove- 


ments  had  been  made.  On  the  trial  d^ 
fendants  presented  to  the  court  three  rea- 
sons why  plaintiff's  right  to  recover  on  tbe 
face  of  the  title  should  be  denied:  (1)  De- 
fendants claimed  that  tbe  title  of  Frank  J. 
Putney  had  become  extinguished  by  adverse 
poasessloa  at  the  time  of  bis  death  in  1897. 
(2)  That  the  Green  mortgage  must  be  taken 
Into  consideration  in  this  case  to  so  rednce 
plaintiff's  dower  right  as  to  utterly  destroy 
It  (S)  That  plaintiff,  being  a  nonresident 
was  only  dowered  of  property  of  which  ber 
husband  died  seised,  under  section  8938,  3 
Ck>mp.  Laws  1897,  and  that  Frank  J.  Potney 
did  not  die  seised  of  the  property  In  qnes- 
tlon  In  this  case.  Tbe  trial  court  wu  of 
the  (pinion  that  tbe  second  reason  was  con- 
trolling and  as  the  mortgage  was  tliree  or 
tour  times  larger  than  the  value  of  the  proi^ 
erty  that  there  was  no  dower  right  left  to 
the  widow  under  Snyder  v.  Snyder,  6  Micb. 
470,  and  directed  a  verdict  In  favor  of  de- 
fendants. If  the  trial  judge  was  right  in 
this,  then  the  other  defenses  become  immate- 
rial ;  if  wrong,  the  others  demand  attention. 
We  think  the  case  of  Snyder  v.  Snyder  is  dis- 
tinguishable from  this  case.  In  that  case  tbe 
mortgagee  became  the  owner  of  the  equity  o( 
redemption.  His  mortgage  was  not  dischar- 
ged of  record.  The  only  way  it  was  dis- 
charged, If  at  all,  was  by  merger.  Here  the 
mortgagee  became  the  purchaser  of  the  equity 
of  redemption  owned  by  Ramsdell,  bnt  did 
not  become  the  owner  of  tbe  equity  of  re- 
demption owned  by  Putney.  In  this  case  be 
also  discharged  his  mortgage  of  record.  It 
Is  clear  he  was  paid  nothing  for  doing  this. 
and  it  is  probable  It  was  done  by  the  advice 
of  Mr.  Fenn,  supposing  It  was  the  way  to 
give  Mr.  Vinton  a  good  title.  It  Is  Just  as 
inequitable  that  the  widow  should  profit  by 
this  transaction.  If  the  fact  is,  as  we  suppose 
above,  as  it  was  in  tbe  case  of  Snyder  t. 
Snyder,  but  the  mortgage  which  was  dis- 
charged cannot  be  restored  In  an  actl<Hi  of 
ejectmoit  This  can  be  done  only  on  the 
chancery  side  of  the  court  Buell  v.  Irwin, 
24  Mich.  145;  Ryder  v.  Flanders,  80  Mich. 
836  ;  Harrett  v.  Kinney,  44  Mich.  457,  7  N.  W. 
63 ;  Geiges  v.  Greiner,  68  Mich.  153,  86  N.  W. 
48;  Gates  v.  Sutherland,  76  Micb.  231,  42 
N.  W.  1112;  Michigan  Land,  etc.,  Ca  v. 
Thoney,  89  Mich.  226,  50  N.  W.  845;  Paldi 
V.  Paldl,  95  Mich.  410,  64  N.  W.  903 ;  Moran 
V.  Moran,  106  Mich.  8,  63  N.  W.  989,  58  Am. 
St  Rep.  462;  Retan  v.  Sherwood,  120  Micb. 
496,  79  N.  W.  692 ;  Nowlen  v.  Hall,  128  Micb. 
274, 87  N.  W.  222 ;  Porter  t.  Osmun,  136  Mich. 
861,  97  N.  W.  756,  98  N.  W.  859. 

We  now  turn  to  the  first  contention  of  conn- 
sel  for  defendants  that  plaintiff's  husband 
at  the  time  of  his  death  had  lost  bis  Utle  by 
adverse  possession  and  therefore  plaintiff's 
dower  right  was  also  extinguished.  It  li 
claimed  by  counsel  for  defendant  that  "it 
Is  a  principle  universally  admitted,  that  the 
husband  cannot  deprive  the  wife  of  her  dower 
right,  and  that  she  can  only  be  divested  by 
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authority  of  the  state,  or  by  or  In  conse- 
quence of  her  own  voluntary  act"  Greiner 
V.  Klein,  28  Mich.  12-16.  "Accordingly  It 
lias  always  been  held  that  adverse  posses- 
sion  against  the  hnsband,  however  long  con- 
tinued during  bis  lifetime,  does  not  affect 
the  wife's  right  of  dower,  because  she  had  no 
anthorlty  or  power  to  prevent  the  husband's 
laches."  Citing  a  great  many  cases.  Counsef 
further  say:  "But  does  this  principle  apply 
where  the  wife  Is  a  nonresident  and  therefore 
under  the  peculiar  language  of  our  statute 
Is  only  dowered  of  lands  of  which  the  hus- 
band dies  seised?  Section  8838,  Comp.  I<aws 
1897 ;  Pratt  v.  Tefft,  14  Mich.  191 ;  Llgare  v, 
Semple,  32  Mich.  438.  In  the  cases  last  cited 
the  husband  was  disseised  by  his  deed,  and 
we  confess  we  cannot  well  distinguish  them 
from  a  case  where  the  husband  was  disseised 
by  adverse  possession  sufficiently  long  con- 
tinued. In  the  one  case,  the  wife  loses  her 
dower  right  by  the  deed  of  her  husband  over 
which  she  had  no  control,  and  in  the  other 
ease  she  loses  her  dower  right  by  his  laches 
over  which  she  equally  had  no  control."  In 
the  cases  cited  the  husband  had,  by  deed, 
conveyed  'his  Interest  in  the  land,  but  the 
Important  points  of  the  decisions  are  In 
construing  the  statute  to  mean  that  unless 
the  husband  died  seised  of  the  land  the  widow 
had  no  right  of  dower.  If  his  title  had 
been  ended  because  some  one  had  acquired 
it  by  adverse  possession,  he  was  Just  as 
much  deprived  of  his  seisin  In  the  land  as 
tbou]^  he  had  deeded  It  We  think  the 
cases  are  alike  in  principle.  But  it  Is  said 
there  la  no  testimony  of  an  adverse  holding 
for  so  long  a  time  as  to  ripen  Into  title.  We 
think  there  was  some  testimony  bearing  up- 
on that  question,  and  there  may  be  more 
upon  another  trial.  Inasmuch  as  the  trial 
Judge  held  with  plaintiff  In  that  respect,  we 
have  doubtless  said  all  we  need  to  upon 
that  subject 

We  now  come  to  the  third  question,  la  coun- 
sel right  in  saying  that  because  plaintiff  and 
her  husband  were  nonresidents  at  the  time 
of  his  death  she  Is  entitled  to  dower  only 
In  lands  of  which  he  was  in  the  possession? 
Counsel  argue  that,  as  by  the  terms  of  sec- 
tion 8918,  Comp.  Laws,  a  resident  widow 
is  entitled  to  dower  "In  all  lands  where  her 
hnsband  was  seised  of  an  Inheritance,"  while 
a  widow  who  Is  an  alien  Is,  by  the  terms  of 
section  8938,  entitled  to  dower  In  all  lands 
"lying  In  this  state  of  which  her  husband 
(lied  seised."  indicates  that  the  Legislature 
Intended  to  Indicate  a  distinction,  and  that 
the  latter  section  should  be  so  construed  as 
to  mean  that  the  seisin  of  the  husband, 
should  be  actual,  that  Is,  In  this  case,  posses- 
sion by  himself,  his  t«iant  or  bis  agent 
We  think  the  word  as  used  here  broad  enough 
to  mean  one  who  Is  In  actual  possession,  and 
also  one  who  has  the  legal  right  to  posses- 
sion.   See  Lull  t.  Davis,  1  Mich,  at  page  81. 

Judgment  is  reversed,  and  new  trial  or- 
dered. 

108  N.W.— «8 


TRI-STATB    MILLINO    CO.    r.   BRBISCH 
et  aL 

(Supreme  Court  of  Michigan.    July  23,  1900.) 

1.  SAI.KS    —    CORSTBUCTION    OF    COBBESFOND- 
KNOK. 

Defendant  offered  to  sell  plaintiff  flour  at 
a  certain  price  f.  o.  b.  Lr— defendant's  place  of 
business — and  plaintiff  replied  by  telegram 
making  a  lower  offer,  which  defendant  accepted 
by  wire.  Thereupon  defendant  wrote  that  he 
accepted  the  offer  "on  usual  terms,  bill  of  lading 
attached  to  sight  draft."  Thereafter  plaintiff 
wrote  to  send  all  drafts  through  a  certain  bank, 
and  that  they  would  be  promptly  paid  on  aniv- 
al  of  the  flour,  to  which  defendant  replied,  stat- 
ing that  he  was  "clear  on  everything"  contained 
In  plaintiff's  letter  with  the  exception  of  a  mat- 
ter iconcemlng  sacks  to  be  delivered  to  defend- 
ant Held,  that  defendant's  last  letter  was  a 
clear  acceptance  as  to  terms  of  payment,  and 
closed  the  contract 

2.  Save  —  REifEDiEs  of  Buteb  —  Action  fob 
Bbeach — Conditions  Pbecedent. 

Plaintiff  purchased  flour  from  defendant 
under  a  contract  whereby  plaintiff  was  to  ship 
to  defendant  sacks  in  which  the  flour  was  to 
be  packed.  By  mistake  the  express  company  de- 
manded payment  of  charges  by  defendant  on  the 
sacks,  whereupon  defendant  wrote  plaintiff  can- 
celing the  contract  Plaintiff  then  caused  the 
express  company's  agent  at  defendant's  place  of 
business  to  be  instructed  to  deliver  the  sacks, 
and  thereafter  defendant  wrote  that  he  would 
accept  the  satcks  and  ship  the  flour  as  rapidly 
as  possible.  Held,  in  an  action  for  defendant's 
breach,  that  such  letter  indicated  that  defendant 
was  satisfied  with  the  tender  of  the  sacks. 

3.  BVIDENCTD— AdICISSIBILITT  — NEW8PAPEBS— 

Mabkkt  Quotations. 

Where,  on  an  issue  aa  to  the  market  price 
of  flour  at  a  certain  place,  it  appeared  that  the 
markets  at  D.  controlled  the  market  in  question, 
it  was  proper  to  admit  in  evidence  quotations  of 
the  market  price  of  flour  at  D.  as  reported  in 
a  daily  newspaper  published  there. 

Error  to  Circuit  Court,  Ingham  County; 
Howard  Wlest,  Judge. 

Action  by  the  TrI-State  Milling  Comi>any 
against  Christian  Breisch  and  another.  Judg- 
ment for  plaintiff  and  defendants  bring  er- 
ror.   Affirmed. 

Plaintiff  sued  defendants  to  recover  dam- 
ages for  breach  of  contract  for  the  sale  of  four 
carloads  (400  barrels)  of  flour.  Defendants' 
liability  depends  entirely  upon  correspondence 
by  letter  and  telegram,  which  passed  be- 
tween the  parties;  plaintiff  residing  in  Nash- 
ville, Tenn.,  and  the  defendants,  manufac- 
turers of  flour,  residing  In  Lansing,  Mich. 
The  correspondence,  as  far  as  material.  Is  as 
follows: 

"Nashville,  Tenn.,  Sept  16,  '08. 

"C.  Breisch  &  Co.,  Lansing,  Mich. — Dear 
Sirs:  If  you  will  mail  us  samples  promptly 
of  your  best  patent  95  per  cent  patent  and 
extra  fancy  we  can  probably  do  some  business 
with  you. '  Quote  in  bulk  f.  o.  b.  your  track 
per  196  lb.  we  furnishing  cotton  or  jute  sacks. 
We  pay  net  cash  for  all  our  purchases  and 
refer  you  to  the  Fourth  National  Bank  or 
Merchants  Bank  of  this  city,  to  whom  we 
would  like  for  you  to  write  concerning  us. 
Yours  truly,  J.  S.  TrI-State  Milling  Co." 
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"Sept  18, 1903. 

•Trl-State  Milling  Co.,  Nashville,  Tenn.— 
Gentlemen:  We  are  In  receipt  of  your  faror 
of  the  16th  and  under  special  cover  we  have 
mailed  you  a  sample  of  our  strictly  straight 
or  in  other  words  a  95  per  cent,  patent.  How- 
ever this  is  a  straight  run  with  B  per  cent, 
low  grade,  out,  and  based  on  to-day's  market, 
we  can  offer  same  at  $3.30  per  bbl.,  f.  o.  b., 
Lansing,  bulk.  Trusting  to  hear  favorably 
from  you,  we  remain,  yours  truly.  Christian 
Brelsch  &.  Co." 

September  21,  1903,  plalntlfT  replied  by  the 
following  telegram:  "Offer  three  twenty 
bulk  Lansing  two  cars  like  sample." 

"Lansing,  Mich.-  Sept  21.  1903. 

"Trl-State  Milling  Ck>.,  Nashville,  Tenn.— 
Gentlemen:  "Accept  offer  three  twenty  bulk 
two  cars.    Christian  Brelsch  &  Co." 

"Sept  21,  1903. 

"Trl-State  Milling  Co.,  Nashville,  Tenn.— 
Gentlemen:  Without  repeating  wires  ex- 
changed between  us,  we  have  booked  you  two 
cars  of  our  straight,  equal  sample  mailed  you 
at  $3.20  per  bbU,  bulk,  t.  o.  b.,  Lansing,  and 
now  await  your  sacks.  The  market  has  de- 
clined a  cent  since  we  quoted  you  a  price  at 
$3.30,  but  in  order  to  start  business  with  you, 
we  have  decided  to  accept  your  offer  of  $3.20, 
on  usual  terms,  bill  of  lading  attached  to 
sight  draft,  which  we  trust  will  be  satisfac- 
tory. Yours  truly,  Christian  Brelsch  &  Co." 
"Nashville,   Tenn.,   9,   22,   1903. 

"Messrs.  Christian  Brelsch,  Lansing,  Mich.: 
Please  ship  us  at  once  the  following  flour: 
•  *  •  Routing  per  L.  &  N.  By.  at  Cincin- 
nati, Ohio.  Time  of  shipment  Please  rush, 
rush,  rush.  We  are  expressing  you  the  cot- 
ton sacks  for  above.  All  charges  will  be  pre- 
paid. iDStmct  all  drafts  through  Fourth 
National  Bank  of  Nashville,  and  they  will  be 
promptly  paid  on  arrival  of  goods.  Make 
separate  drafts  and  bills  of  lading  for  each 
car.  Observe  routing  instructions  carefully, 
as  some  expense  bills  are  more  valuable  to  ua 
than  others  for  reshipplng.  Respectfully, 
Trl-State  Milling  Co." 

"Nashville,  Tenn.  24, 1903. 

"0.  Brelsch,  No.  Lansing.  Market  closed 
much  lower.  Offer  three  fifteen,  same  con- 
ditions, three  cars.  Oct  Shipment  Quick 
wire.    Tri-SUte  Milling  Co." 

"Nashville,  Tenn.  24, 1903. 

"Tri-State  Mining  Co.,  Nashville.  Tenn.: 
Three  twenty  two  cars  best  can  do  Oct  ship- 
ment   Christian  Brelsch  &  Co." 

"Nashville,  Tenn.,  Sept  26. 

"Christian  Brelsch  &  Co.,  Lansing,  Mich.: 
Book  two  cars.    Trl-State.    12:80  p.  m." 
•nSept  24,  1908. 

'rrrl-State  Milling  Co.,  Nashville,  Tenn.— 
Gentlemen:  We  are  In  receipt  of  your  ship- 
ping Instructions  of  the  22d.  We  are  entirely 
clear  on  everything  of  your  order  of  824  with 
the  exception  of  the  100  19  lb.  sacks.  Is  this 
correct?  Do  yon  want  flour  packed  in  19  lb. 
sacks?    We  note  this  order  as  you  have  it 


figured  out  will  make  199  bbls.  146  lbs.  "We 
have  no  tube  for  packing  twelve  pound  sacks 
and  if  we  had  known  that  you  were  going 
to  give  us  a  mixed  car  we  would  not  have 
accepted  the  order  at  the  price  we  sold  you. 
We  supposed  from  the  correspondence  that  It 
would  be  In  jute  and  cotton  halves.  How- 
ever, we  win  fill  your  order  as  soon  as  the 
sacks  arrive,  but  we  wish  you  would  state 
whether  you  want  the  eights  and  12-lb.  sacks 
tied  or  sewed.  We  can  hardly  afford  to  tie 
the  small  sacks,  but  will  tie  the  larger  ones. 
Kindly  inform  us  on  this  point,  and  oblige, 
Tours  truly,  Christain  Brelsch  &  Co." 

"Nashville,  Tenn,  Sept  26,  190S. 

"Christian  Brelsch  &  Co.,  Lansing,  Mich.: 
Sew  all  the  sacks.  Trade  here  will  not  bave 
tied  sacks.    Trl-State  Milling  Co." 

"Nashville,  Tenn.,  Sept  26, 1903. 

"0.  Brelsch  &  Co.,  Lansing,  Mich. — Gen- 
tlemen: We  bave  yours  of  the  24th  Inst  and 
bave  wired  you  not  to  tie  any  of  the  sack* 
shipped  us.  Our  customers  will  reject  the 
flour  If  the  sacks  are  tied,  and  we  will  sim- 
ply have  to  do  all  of  this  work  over  again 
when  the  cars  reach  Nashville.  Will  not 
send  you  any  more  sacks  smaller,  than  24 
lb.  This  was  a  special  order,  and  we  did 
not  want  to  bring  the  car  into  onr  sidetrack. 
Give  us  quick  shipment  and  oblige.  Yours 
truly,  Trl-State  Milling  Co." 

"North  Lansing,  Mich.  Sept  28,  1903. 

"Trl-State  Mllltog  Co.,  Nashville.  Tenn.— 
Gentlemen:  We  are  In  receipt  of  your  favor 
of  the  25th,  also  shipping  Instructions  for  the 
two  cars  of  fiour  sold  you  same  date.  We 
accepted  this  order  on  condition  that  It  would 
be  shipped  some  time  during  Oct  It  will  be 
impossible  for  us  to  get  these  two  cars  out 
as  you  have  ordered  them.  You  will  bave 
to  allow  us  to  ship  these  two  cars  when  It 
is  convenient  for  us  during  October  or  can- 
cel same  on  receipt  of  this  letter.  The  sack^ 
that  you  claim  that  you  expressed  us  on  the 
22d  have  not  yet  arrived,  and  we  have  other 
orders  that  must  go  forward  during  the 
month,  as  our  capacity  is  only  150  bbl.  a 
day,  and  we  have  a  customer  who  is  using 
the  year  around  from  60  to  SO  bbl.  of  flour 
each  day.  You  will  see  that  we  are  well 
sold  at  all  times.  We  would  bave  had  one 
of  your  cars  go  forward  today  or  Tuesday  If 
the  sacks  had  arrived.  You  had  better  send 
tracer  for  them  and  get  them  here  promptly. 
You  had  better  advise  us  what  to  do  In  re- 
gard to  the  two  cars  for  Oct  shipment  It 
will  be  Impossible  to  send  them  as  ordered. 
Yours  truly,  Christian  Brelsch  &  Co." 

"North  Lansing.  Michigan,  Sept  28,  '03. 

"Trl-State  Milling  Co.,  Nashville,  Tenn.— 
Gentlemen:  We  have  your  favor  and  noted. 
The  express  company  delivered  to  ua,  to-day, 
two  bales  of  sacks,  but  asked  us  to  pay 
charges  of  $17.93.  We  refused  to  accept  the 
sacks  and  advance  the  charges.  We  sold 
you  the  flour  f.  o.  b.  l^anslng,  and  yon  were- 
to  furnish  sacks  free  of  charge  to  ui.    There- 
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fore  you  bad  better  turn  the  sacks  over  to 
some  of  the  other  mUls  In  the  city  that  have 
orders  from  yon  as  we  do  not  care  to  accept 
the  sacks  and  sew  the  16ths,  nor  do  we  care 
to  ship  our  flour  to  the  South,  payable  on 
arrival,  therefore,  we  hereby  cancel  the  or- 
ders for  the  foor  cars.  Yours  very  truly. 
Christian  Brelsch  &  Co." 

"NashYlUe,  Tenn.,  Sept.  SO,  1903. 

"C.  Brelsch  &  Co.,  Lansing  Mich. — Dear 
Sir:  Replying  to  yours  of  the  28th  inst.,  beg 
to  say  that  it  will  be  satisfactory  for  you 
to  slilp  us  the  last  two  cars  at  any  time  dur- 
ing October.  Please  get  them  out  as  soon 
as  possible,  however,  and  you  will  very 
greatly  oblige,  Yours  truly,  Trl-State  Milling 
Co." 

"Nashville,  Tenn.,  Sept  30,  1903. 

"Messrs.  C.  Brelsch  Sc  Co.,  Lansing,  Mich. — 
Gentlemen:  We  have  yours  of  the  28th  Inst, 
and  replying,  beg  to  say  that  we  prepaid  ex- 
pressage  on  the  sacks  pent  you.  amounting  to 
$14.14.  We  hold  their  receipt  for  this 
amount,  and  have  requested  them  to  tele- 
graph the  agent  at  Lansing,  to  deliver  you 
the  B&Aa  immediately  without  collecting  any- 
thing. Regarding  the  12  lb.  sacks,  beg  to 
say  that  you  did  not  specify  any  minimum 
size  when  yon  sold  this  flour.  We  made  a 
fair  and  square  trade  with  you,  and  shall 
insist  upon  getting  every  pound  which  we 
bought  The  leth's  are  somewhat  trouble- 
some to  pack,  hence  will  allow  you  S  cents 
per  barrel  extra  on  this  size.  Since  we 
bought  from  yon  soft  wheat  markets  have 
advanced  10  cents  or  15  cents  per  bushel.  If 
you  wish  to  pay  us  10  cents  and  the  express 
charges  by  us  on  the  sacks,  we  will  permit 
you  to  cancel  the  order,  but  otherwise  we 
cannot  do  so.  If  you  had  any  objections  to 
make,  you  should  have  specified  them  before 
we  traded.  You  can  send  your  drafts 
through  Fourth  National  or  Merchants  Na- 
tional Bank  of  this  city,  and  we  will  honor 
them  promptly  on  arrival  of  each  car.  If 
you  wish  us  to  give  you  references,  we  will 
furnish  any  number  In  your  own  state  as 
well  as  other  states.  Let  us  hear  from  you 
fully  by  return  mall,  and  oblige.  Yours  truly, 
Tri-State  Milling  Co." 

"Lansing,  Mich.  Oct  1,  1908. 

"Tri-State  Milling  Co.,  Nashville,  Tenn.: 
Will  accept  sacks  and  ship  flour  as  fast 
as  possible  terms  sight  draft  with  bill  of 
lading  wire  if  you  accept  these  terms.  Chris- 
tian Brelsch  &  Co." 

"Nashville,  Tenn.  Oct  2. 

"Christian  Brelsch  &  Co.,  Lansing  Mich.: 
We  want  flour  on  terms  bought  see  letter  of 
to-day.    Trl-State  Milling  Co."  , 

Other  correspondence  followed  in  which 
each  party  presented  their  views  as  to  their 
rights..  The  court  instructed  the  Jury  that 
a  valid  contract  was  made  by  which  the  de- 
fendants agreed  to  sell  the  flour  to  the  plain- 
tiff, that  defendants  bad  committed  a  breach 
thereof,  and  left  to  the  jury  only  the  question 
of  damages. 


Argued  before  CARPENTER,  C.  J.,  and 
McALYAY,  OBANT,  BLAIR,  and  HOOKER, 
JJ. 

Thomas,  Cummins  A  Nichols,  for  appel- 
lants.   Black  &  Reasoner,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  It 
is  insisted  by  the  plaintiff  that  a  valid  and 
binding  contract  was  made,  while  defend- 
ants contend  that  none  was  made,  because  no 
terms  of  payment  were  assented  to.  Plaintiff 
gave  evidence  showing  that  when  flour  is 
sold  by  sample  the  usual  terms  are  sight 
draft  with  bill  of  lading  attached,  to  be  paid 
when  goods  arrived,  and  are  found  equal 
to  the  sample.  Defendants  admitted  that 
they  had  beard  of  such  custom,  but  that  they 
had  never  done  business  that  way.  The 
court  however,  eliminated  the  question  of 
custom  from  the  case.  The  secret  under- 
standing of  parties  to  a  contract  cannot  con- 
trol its  terms.  Is  it  clear  from  the  cor- 
respondence that  the  minds  of  the  parties 
met  on  the  essential  features  of  a  contract 
for  the  sale  and  delivery  of  the  flour?  The 
offer  in  defendants'  letter  of  September  18th 
to  sell  at  "$3.30  per  barrel  f.  o.  b.  Lansing"; 
the  telegram  of  plaintiff  on  the  2lBt,  offering 
"three  twenty  Lansing  two  cars  like  sample," 
and  the  defendants'  reply  telegram  "Accept' 
offer  three  twenty  two  cars,"  were  evidently 
understood  by  the  parties  as  making  a  con- 
tract Defendants  on  the  same  day  wrote 
plaintiff  that  they  had  accepted  the  offer 
"on  usual  terms,  bill  of  lading  attached  to 
sight  draft"  In  the  absence  of  any  custom 
or  agreement,  the  offer  contained  in  tlie  let- 
ter of  September  18th  would  mean  cash  on 
delivery  on  board  cars  at  Lansing.  On  the 
22d,  before  plaintiff  had  received  the  letter 
of  the  21st,  it  wrote  defendants,  stating  that 
they  had  expressed  the  sacks  to  be  used 
for  shipment  that  all  charges  would  be  pre- 
paid, and  wrote  "Instruct  all  drafts  through 
Fourth  National  Bank  of  Nashville,  and  they 
will  be  paid  promptly  on  arrival  of  goods." 
To  this  defendants  replied  on  the  24tb,  say- 
ing that  they  were  clear  on  everything  con- 
tained In  that  letter  with  the  exception  of 
the  100  l&-lb.  sacks.  That  letter  is  a  clear 
acceptance  as  to  the  terms  of  payment  and 
closed  the  contract  Meanwhile,  a  second 
order  for  another  carload  bad  been  made 
by  the  plaintiff  and  accepted  by  the  defend- 
ants on  the  same  terms  as  the  former  order. 
On  the  28th  defendants  again  wrote  plaintiff, 
asking  for  further  time  on  the  last  two  cars, 
in  which  they  refer  to  the  flour  as  sold  on 
the  date  of  the  25th,  and  stating  further  that 
the  sacks  had  not  arrived.  On  the  same 
day,  but  evidently  after  the  letter  above 
referred  to  was  written,  the  sacks  came 
and  were  delivered  to  defendants  with 
charges  thereon  of  $17.93.  They  refused  to 
accept  the  sacks  and  advance  the  charges, 
and  wrote  plaintiff  that  they  had  better  turn 
the  sacks  over  to  other  parties  as  they  did 
not  care  to  accept  the  sacks,  and  sew  the 
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16tbs,  or  to  ship  their  flour  payable  on  ar- 
rlTal,  and  canceled  the  order  for  four  cars. 
It  was  the  duty  of  the  plaintiff  to  furnish 
the  sacks.  It  bad  done  so,  but  through  no 
fault  on  Its  part  the  express  company  pre- 
sented a  bill  to  defendants  for  the  amount 
of  the  expressage,  which  the  plaintiff  had 
paid.  Defendants  were  under  no  obligation 
to  pay.  Plaintiff  promptly  did  all  In  Its 
power  to  correct  the  mistake  by  requesting 
the  express  company  at  Nashville  to  tele- 
graph the  agent  at  Lansing  to  deliver  the 
sacks  Immediately  without  charge.  Whether 
this  was  done  we  can  only  Infer.  On  the 
following  day  defendants  telegraphed  plain- 
tiff "Win  accept  Backs,  ship  flour  as  fast 
as  possible.  Terms  sight  draft  with  bill 
of  lading.  Wire  If  you  accept  these  terms." 
It  seems  evident  from  this  that  there  would 
have  been  no  difficulty  In  delivering  the  sacks 
If  defendants  had  chosen  to  keep  their  con- 
tract. 

2.  Counsel  for  defendants  urge  that  there 
was  no  proof  of  delivery  or  tender  of  the 
sacks  to  the  defendants  by  the  plaintiff  free 
of  charge;  and  notwithstanding  the  cancel- 
lation of  the  contract  by  the  letter  of  Septem- 
ber 28th,  it  was  still  the  duty  of  the  plain- 
tiff, if  It  Insisted  upon  the  performance  of 
the  contract,  to  tender  the  sacks.  The  ob- 
jection made  by  the  defendants  on  Septem- 
ber 30th  to  the  delivery  of  the  sacks  was 
withdrawn  the  very  next  day  when  they 
wired  plaintiff:  "Will  accept  sacks  and  ship 
flour  as  fast  as  possible;  terms  sight  draft 
with  bill  of  lading.  Wire  If  you  accept  these 
terms."  This  clearly  indicated  that  defend- 
ants were  satlsfled  with  the  tender  of  the 
Racks  (perhaps  the  express  company  had  in 
conformity  with  plaintiff's  request  with- 
drawn Its  demand  that  defendants  pay  the 
shipping  charges).  From  this  time  there 
was  no  other  obligation  upon  plaintiff  re- 
specting these  sacks  than  to  leave  them 
where  they  were  In  the  express  office  at 
Lansing,  so  that  defendants  could  use  them 
If  they  chose  to  perform  their  contract.  As 
there  was  no  evidence  that  these  sacks  were 
moved,  It  Is  to  be  presumed  that  this  obliga- 
tion was  performed. 

•3.  It  is  conceded  that  the  court  below  cor- 
rectly Instructed  the  Jury  that  the  difference 
between  the  contract  price  and  the  market 
price  of  the  goods  at  the  time  and  place  of 
delivery  was  the  measure  of  damages.  It 
Is.  however,  claimed  that  there  was  no  evi- 
dence of  market  price  of  flour  at  Lansing. 
There  was  evidence  tending  to  show  that  De- 
trait  was  the  nearest  controlling  market. 
Mr.  Tlioman,  a  miller  In  Lansing,  testified 
lliat  the  Detroit  markets  controlled  the  Lan- 
sing wheat  market,  and  that  the  price  of 
wheat  Indirectly  controlled  the  price  of  flour. 
The  quotations  of  the  market  price  of  flour 
In  the  city  of  Detroit,  as  reported  in  the  De- 
troit Free  Press,  a  dolly  newspaper  published 
In  that  city,  were  introduced  In  evidence. 
This   testimony  was  admissible.    Slsson  v. 


Cleveland,  etc  R.  R.  Co.,  14  Mldu  4S8, 
90  Am.  Dec.  252;  Brush  et  al.  v.  Beecher. 
et  al.,  98  Mich.  235,  67  N.  W.  120.  Plaintiff 
also  gave  testimony  showing  that  the  aver- 
age price  of  the  grade  of  flour  contracted  for 
In  Michigan  at  the  time  was  not  under  $3.45 
per  barrel. 

We  cannot  agree  with  counsel  that  there 
was  no  evidence  In  the  case  upon  which  the 
jury  might  find  the  market  value  of  flour 
in  the  city  of  Lansing. 

The  judgment  is  affirmed. 


BENSON  et  al.  v.  RAYMOND  et  al. 
(Supreme  Court  of  Michigan.    July  23,   1908.) 

EVIDKRCB— DiCLABATIONS  AS  TO   TriU. 

In  an  action  against  the  bein  of  a  grantee 
to  set  aside  the  conveyance  on  the  ground  of 
mental  Incompetency  of  the  grantor,  declara- 
tions of  the  grantee  tending  to  show  such  in- 
competem^,  made  before  ahe  acquired  title, 
were  not  admissible. 

On  application  for  rehearing.    Denied. 
For  original  opinion,  see  106  N.  W.  870. 

B.  E.  Sheldon  (Allen  B.  Morse  and  Henry 
0.  Smith,  of  counsel),  for  the  motion.  Fel- 
lows &  Chandler,  opposed. 

PER  CURIAM.  Appellants  apply  for  a  re- 
hearing In  the  above-entitled  cause,  the 
opinion  In  which  will  be  found  in  105  N. 
W.  870.  It  is  argued  in  support  of  the 
motion  that  most  of  the  testimony  of 
admissions  by  Mrs.  HInkley  upon  which 
the  court  relied  was  Incompetent  because 
the  admissions  were  not  shown  to  have 
made  while  Mrs.  HInkley  held  the  title: 
that  the  court  gave  weight  to  the  fact 
that  the  alleged  Incompetent  person  was 
present  In  court  and  observed  by  the  Judge, 
whereas  he  was  In  fact  at  the  time  dying 
of  pneumonia  and  actually  died  the  next  day: 
that,  eliminating  the  Incompetent  hearsay 
statements  of  Mrs.  HInkley,  the  misconceived 
and  misconstrued  testimony  of  Charles  Car- 
penter, and  the  appearance  of  Albert  HInkley 
before  the  court,  the  weight  of  the  ertdoice 
is  conclusively  In  favor  of  defendants.  In 
consequence  of  this  application,  I  have  again 
reviewed  the  record  In  the  light  of  the  briefs 
furnished  upon  this  application,  and  am  satis- 
fled  that  the  court  misconstrued  the  testi- 
mony of  Carpenter;  that  some  of  the  declara- 
tions or  admissions  cited  In  support  of  the 
opinion  were  Incompetent  under  the  rule  re- 
ferred to  by  counsel  and  recognized  by  the 
court  In  the  opinion,  as  shown  by  the  authori- 
ties dted,  and  that  the  fact  that  the  circuit 
judge  observed  Mr.  HInkley  In  court  was 
probably  not  entitled  to  any  weight.  I  am 
still,  however,  of  the  opinion  that  the  court 
reached  the  right  result 

The  conclusion  arrived  at  was  based  prin- 
cipally upon  the  testimony  of  Mrs.  Newell, 
which  was  competent  as  to  the  admissions 
of  her  mother  and  as  to  the  mental  corn- 
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petencT  of  Mr.  Hlnkley.  There  was  no  at- 
tempt to  set  out  all  of  the  testimony  upon 
wbich  the  court  relied.  Of  the  witnesses 
who  were  referred  to,  Carpenter  testified  as 
stated  In  tiie  opinion;  but  I  think,  on  fuller 
consideration,  that  his  statement  that  he  was 
not  able  to  have  any  connected  conversation 
with  Mr.  Hlnkley  was  a  conclusion  not  based 
npon  an  attempt  to  hold  such  conversation. 
Ware's  testimony  as  to  admissions  by  Mrs. 
Hlnkley  was  thought  to  be  admissible  be- 
cause be  stated  she  made  them  after  she  got 
to  Plttsford;  but,  as  It  does  not  appear  dis- 
ttndly  that  tbey  were  made  after  she  ac- 
quired the  title,  they  were  inadmissible.  His 
testimony  as  to  what  he  saw  himself  was  ad- 
missible. The  testimony  of  tiie  scrivener 
and  other  witnesses  referred  to  tended  to 
show,  as  to  business  transactions,  that  Mra. 
Hlnkley  was  really  the  moving  party,  and 
supported  Mrs.  Newell's  testimony. 

We  still  adhere  to  oar  construction  of  Mrs. 
Solomon's  testimony,  and  there  was  other 
testimony,  which  was  not  referred  to  in  the 
opinion,  which  was  considered  competent 
and  as  supporting  Mrs.  Newell's.  There  was 
nothing  in  the  record  to  indicate  that  Mr. 
Hinkley  was  dying  of  pneumonia,  and  al- 
though the  attention  of  defendants'  attorneys 
was  directly  challenged  to  his  appearance  in 
the  courtroom,  they  put  in  no  evidence  that 
bis  condition  was  due  to  pneumonia,  or  any 
other  cause  than  the  progress  of  paralysis, 
but  contented  themselves  with  testimony 
tending  to  show  a  decided  change  in  his  con- 
dition. 

Oar  criticism  of  the  brief  of  defendants* 
attorney,  upon  the  basis  of  the  record,  was 
mild. 

The  application  Is  denied. 


LORF  V.  CITY  OF  DBTROIT. 
(Bnpreme  Court  of  Michigan.    Jaly  23,  1906.) 

1.  hubbano  and  wlfk— injuries  to  wltb— 
Action  by  Wu*— Instbuctions. 

In  an  action  by  a  married  woman  for  In- 
inriea,  it  was  error  to  instruct  that  her  hus- 
band might  sue  for  loss  of  her  services  and 
medical  expenses. 

[Ed.  Note. — For  caaes  In  point,  see  vol.  26, 
Cent.  Dig.  Hoaband  and  Wife,  f  768.] 

2.  mantcipal     cobforations  —  defective 
Sidewalk. 

In  an  action  for  injariea  caused  by  a  fall 
on  a  defective  sidewalk.  It  Is  error  to  instruct 
tnat,  if  the  city  ordered  an  officer  to  make  re- 
pairs, it  had  a  right  to  rest  on  the  presumption 
tliat  they  had  been  made. 

8.  New  Tbiai— Conditionb  on  OBANTiNa — 
Incbeabino  Dakaoeb. 

On  a  motion  for  a  new  trial  because  of 
inadequate  damages,  the  trial  court  bad  no  au- 
thori^  to  grant  a  new  trial  unless  defendant 
elect  to  pay  plaintiit  an  increased  sum  fixed  by 
the  court. 

Error  to  Olrcolt  Ooart,  Wayne  County 
Action  by  Ida  O.  Lorf  against  the  city 
of  Detroit    Judgment  for  plaintilf,  and  de- 


fendant brings  error.    Reversed,   and  new 
trial  ordered. 

Argued  before  CARPENTBR,  C.  J.,  and 
McALVAY,  GRANT,  BLAIR,  and  MOORB, 
JJ. 

Charles  Endner  (M.  J.  Lehman,  of  ooon- 
ael),  for  appellant  P.  J.  M.  Hally  (Timothy 
B.  Tarsney,  of  counsel),  for  appellee. 

BLAIR,  J.  Plaintiff,  a  married  woman, 
brought  this  action  to  recover  damages  for 
injaries  alleged  to  have  been  occasioned  by 
a  fall  npon  a  defective  sidewalk.  The  testi- 
mony on  behalf  of  plaintiff  tended  to  show 
negligence  on  the  part  of  defendant  and  in- 
jaries of  a  Bomewhat  serious  character. 
Defendant's  proofs  tended  to  show  that  tbe 
plaintiff  and  her  witnesses  exaggerated  the 
seriouBnesB  of  her  injuries.  The  Jury  found 
a  verdict  in  favor  of  plaintiff  for  six  cents  • 
damages.  Afterwards  plaintiff  moved  for  a 
new  trial  upon  the  ground  that  the  damages 
were  inadequate.  The  decision  of  the  court 
apon  the  motion  was  as  follows:  "This  is 
a  motion  for  a  new  trial,  claiming  that  six 
cents  is  inadequate  damages  under  the  proofs 
and  charge.  No  objection  is  claimed  on  any 
part  of  the  trial  or  charge  of  court  but 
solely  on  the  ground  first  stated.  It  is  not 
quite  clear  why  the  verdict  was  only  six 
cents,  unless  in  the  charge  it  was  stated 
that  a  married  woman  could  only  recover 
for  her  own  Injury — ^not  for  doctor's  bills  and 
lost  time,  as  these  elements  were  for  the 
husband,  and  not  for  the  wife.  The  Jury 
was  told  that  they  should  first  find  the 
city  guilty  or  not  guilty;  then,  if  guilty,  what 
damages  has  she  personally  suffered;  that 
for  a  mere  accident  alone  there  could  be  no 
recovery.  This  was  very  nearly  such  an 
accident  which  ma'de  a  compromise  verdict 
As  the  proof  showed  quite  an  outlay  for 
doctor's  bills,  and  the  statute  allows  only 
for  personal  injuries  in  this  class  of  cases. 
I  will  grant  a  new  trial,  unless  the  defend- 
ant shall  elect  to  pay  $100  in  settlement  of 
the  case,  with  actual  costs  of  court  and 
witnesses."  Plaintiff  declined  to  accept  the 
determination  of  the  court  and  has  removed' 
the  case  to  this  court  by  writ  of  error,  as- 
signing error  npon  certain  portions  of  the 
charge,  upon  rulings  of  tbe  court  upon  tbe 
trial,  and  upon  the  decision  upon  tbe  motion 
for  a  new  trial. 

Assignment  12%  complains  of  the  following 
instruction,  viz.:  "And  if  you  should  find 
guilty,  you  will  remember  that  a  married 
woman,  living  with  her  husband,  gives  her 
time  to  her  husband.  She  is  not  entitled 
to  recover  anything  for  lost  time  whatever. 
She  gives  her  services,  her  work,  to  her 
hnsband,  and  Is  not  expected  to,  or  cannot 
recover  anything  for  that  She  cannot  col- 
lect a  penny.  He  might  start  a  salt  She 
has  no  claim  against  the  city  for  doctor's 
bills.  She  would  not  be  entitled  to  any  hired 
help — for  washing,  or  hoasehold,  or  anything 
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Of  the  kind,  CTen  tbongh  she  employed  two 
or  three  servants.  That  would  be  for  the 
husband  to  collect"  The  trial  Judge  was 
apparently  of  the  opinion,  as  disclosed  In 
bis  decision  of  the  motion  for  a  new  trial, 
that  this  Instruction  might  have  affected  the 
determination  of  the  damages  by  the  jury. 
We  think  his  conclusion  In  this  respect  was 
correct,  but  think  that  the  error  was  cured 
by  proper  instructions  as  to  the  plalntUTs 
measure  of  damages.  As  we  have  heretofore 
held,  the  Instruction  was  erroneous.  Roberta 
V.  City  of  Detroit,  102  Mich.  64,  60  N.  W. 
450,  2T  li.  R.  A.  672.  The  court  also  erred 
In  instructing  the  lury  In  substance  that,  if 
the  city  ordered  an  officer  to  make  repairs, 
it  had  a  right  to  rest  upon  the  presumption 
that  the  repairs  were  made  as  ordered. 

We  are  also  of  the  opinion  that  the  court 
erred  In  the  disposition  made  of  the  motion 
for  a  new  trial.  We  concur  in  the  conclu- 
sion that  the  damages  were  inadequate  and 
against  the  weight  of  the  evidence,  but  we 
do  not  think  the  action  of  the  court  was 
warranted  in  reQuiring  the  plaintiff  to  accept 
$100  as  her  damages.  The  rule  is  well 
settled  that  in  case  of  excessive  damages 
the  court  may  grant  a  new  trial,  conditioned 
upon  the  plaintiff's  remitting  that  portion 
of  the  damages  in  excess  of  such  portion  as 
the  court  would  not  regard  as  excessive. 
But  in  such  cases  the  Jnry  has  actually 
awarded  damages,  and  the  court  does  not 
attempt  to  award  damages  itself,  but  merely 
to  determine  what  portion  of  the  damages 
so  awarded  it  would  not  regard  as  excessive, 
and  then  to  give  the  plaintiff  the  option 
to  avoid  a  new  trial  by  remitting  the  excess 
or  take  the  verdict  of  a  new  Jury  upon  the 
subject.  In  the  case  before  us,  however,  the 
Jury  has  not  awarded  any  damages,  and  the 
court  itself  must  fix  the  damages  upon  con- 
flicting testimony  without  any  option  on  the 
part  of  the  plaintiff  to  refuse  the  court's 
award.  We  have  been  unable  to  find  any 
case  sustaining  this  holding,  and  we  think 
it  was  unauthorized  and  erroneous.  See 
Gardner  v.  Tatum,  81  Cal.  370,  22  Pac.  880; 
Schultz  V.  Ry.  Co.,  48  Wis.  875,  4  N.  W.  399; 
Hlntz  V.  M.  O.  R.  R.  Co.,  132  Mich.  306,  93 
N.  W.  634.  In  the  case  of  Belt  v.  Lawes,  12 
Q.  B.  Dlv.  356,  cited  by  defendant's  counsel, 
the  question,  though  mooted,  was  not  deter- 
mined. We  do  not  deem  it  ncessary  to  con> 
eider  the  other  assignments,  since  the  alleged 
errors,  will  probably  not  arise  upon  another 
trial. 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 


LIVINQWAY  ▼.  HOUGHTON  COUNTY  ST. 

RY.  CO. 
(Supreme  Court  of  Michigan.    July  28,  1906.) 

1.  Mastek  ard  Sebvant— Injdbies  to  Sebv- 
AST— FWJ.0W  Skbvants— Neglioemoe. 
Linemen  employed  by  an  electric  company 
were  the  inspectors  and  repairers  of  polea^  and 


a  pole,  which  was  defective  when  pat  in  on  the 
original  construction  of  a  line  of  wiring,  broke, 
injorine  a  lineman.  The  defect  was  not  dis- 
coverable by  the  testa  ordinarily  nsed.  HeU, 
tliat  the  master  was  not  relieved  from  liability 
on  the  gromid  that  the  negligence  was  tliat  of 
a  fellow  servant,  in  the  abeoKe  of  any  show- 
ing that  any  of  the  linemen  in  the  oompany's 
employ  at  the  time  of  the  accident  were  em- 
ployed in  that  capacity  at  the  time  tti«  poJe 
was  set  in  the  original  construction. 
2.  Sake— QuKsnoR  fob  Jdbt. 

In  an  action  against  an  electric  company 
for  Injuries  to  a  lineman,  owing  to  the  break- 
ing of  a  pole  when  a  feed  wire  was  being  strung 
along  it,  held,  that  the  question  whether  plain- 
tiff was  negligent  in  assuming  that  the  pole 
would  stand  the  strain  and  whether  the  break- 
ing was  caused  by  strineing  the  wire  in  a  neg- 
ligent manner  was  for  the  jury. 

Carpenter,  C.  J.,  and  Grant  and  Hooker,  JJ., 
dissenting. 

Error  to  Circuit  Court,  Houghton  County; 
Albert  T.  Streeter,  Judge. 

Action  by  Daniel  Livbigway  against  the 
Houghton  County  Street  Railway  Company. 
Judgment  in  favor  of  plaintiff.  Defendant 
brings  error.    Affirmed. 

Argued  before  CARPENTER,  C.  J.,  and  Mc- 
AliVAY,  GRANT,  BLAIR,  MONTGOMKHT, 
OSTRANDER,  and  HOOKER,  J  J. 

Gray  ft  Stone,  for  appellant  P.  H.  O'Brioi 
(Macdonald  &  McCormick,  of  counsel),  for 
appellee. 

BLAIR,  J.  The  facts  of  this  case  are 
Buffldently  set  forth  in  the  opinion  of  Mr. 
Justice  HOOKER.  The  trial  judge  submit- 
ted the  case  to  the  jury  upon  the  theory  ttiat 
it  was  the  duty  of  the  defendant,  in  the  first 
instance,  to  provide  a  reasonably  safe  pole 
for  the  plaintlfTs  work  as  a  lineman,  and  that 
liability  would  ensue  from  the  failure  to  dis- 
charge such  duty.  The  defendant  contends 
that  the  doctrine  of  "safe  place"  does  not 
apply,  since  the  linemen  were  the  inspectors 
and  repairers  of  the  poles  and  charged  with 
the  duty  of  seeing  that  they  were  safe.  This 
contention  presents  the  crucial  question  in  tbe 
case. 

In  determining  tliis  question  the  following 
facts  must  be  considered,  which  the  evidence 
would  warrant  the  jury  in  finding:  (1)  That 
the  pole  in  question  was  unsafe  and  danger- 
ous for  the  linemen  to  work  upon  when  it 
was  furnished  originally  by  the  defendant 
and  put  in  by  the  linemen  in  constructlAg  the 
road  as  part  of  the  permanent  plant  The 
defendant's  witness  Ralph,  who  was  fbreman 
of  the  lineman,  testified:  "I  wouldn't  put  in 
a  pole  that  was  rotten,  filled  with  dry  rot  or 
hollow  for  a  diameter  of  five  or  six  Inches,  or 
eight  Inches,  up  to  ten  or  twelve  or  fourteen 
feet  from  the  butt  of  the  pole.  The  reason 
why  I  wouldn't  put  It  in  is  because  I  wouldn't 
consider  It  a  safe  and  proper  pole."  (2) 
That  the  plaintiff  was  not  in  the  employ  of 
defendant  at  the  time  the  pole  was  put  in 
and  knew  of  no  defects  in  it  (3)  That  tbe 
usual  tests  employed  by  linemen  to  deter- 
mine the  safe  character  of  a  pole  would  not 
have  notified  plaintiff  that  It  was  unsafe. 
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Ralph  teBtifled:    "At  times  we  try  poles  to 
ascertain  whether  any  of  them  are  la  such 
a  condition  as  that.    A  man  can  tell  generally 
by  looking  at  a  pole,  I  should  think,  and  some- 
times   we   strike  them   with  anything  solid, 
anything  that  comes  handy,  some  iron  in- 
strument;   sounding  the  pole,  and  telling  by 
the  sound  whether  it  is  solid  or  not    I  never 
at  any  time  sounded  this  pole,  and  do  not 
think  that  any  one  else  ever  did,  under  my 
instructions    or    otherwise.     I    don't    know 
vrbetber  the  condition  of  this  pole  could  have 
been    detected   by    sounding   with    Iron   In- 
struments or  not.    I  wouldn't  say  It  could. 
There  are  different  causes  that  would  prevent 
It  giving  forth  a  sound.    A  pole  may  be  rot- 
ten for  six  Inches,  or  It  may  be  for  a  foot 
It  may  be  for  six  Inches  above  the  ground. 
I  don't  know  whether  the  condition  of  a  pole 
rotten  from  twelve  to  fourteen  feet  above 
the    butt    could    be    detected    by    sounding. 
There  are  very  heavy  strains  which  would 
affect  the  sound  of  It  I  think.    I  don't  know 
that  it  is  probable  under  ordinary  circum- 
stances that  you  could  detect  it  In  that  way. 
I  have  been  engaged  in  this  line  of  business, 
handling  wires,  poles,  and  things  of  that  kind, 
for  quite  a  while;   several  years."    Plaintiff 
testified:    "I  know  how  a  person  can  deter- 
mine that  a  pole  is  hollow.    You  could  tell  by 
looking  at  the  butt.    With  other  poles  you 
can  strike  on  them,  and  that  will  tell  whether 
they  are  hollow  or  not    I  did  not  know  any- 
thing about  the  condition  of  the  pole  before 
I  was   hurt.    After  that  pole  was  put  in 
there,  a  person  going  up  on  It  or  performing 
the  duties  as  a  lineman  on  It  could  not  deter- 
mine its  condition." 

It  seems  clear  to  me  that  the  learned  trial 
judge  did  not  err  in  instructing  the  jury  that 
the  doctrine  of  safe  place  applied  to  this  case, 
unless  it  must  be  held  that  the  linemen  who 
set  the  pole  were  the  fellow  servants  of  the 
plaintiff  and  that  their  negligence  barred  hla 
recovery.    I  am  not  prepared  to  go  to  that 
extent    There  Is  no  evidence  that  any  of 
the  linemen  In  defendant's  employ  at  the 
time  of  the  accident  were  employed  In  that 
capacity  at  the  time  the  pole  was  set  In  the 
original  construction  of  the  road,  or  that  they 
had  any  knowledge  or  means  of  knowledge 
of  the  original  defect  of  the  pole,  except  by 
taking  It  out  of  the  ground.    There  are  satis- 
factory reasons  why  the  linemen  who  set  the 
pole  should  not  be  permitted  to  complain  of 
the  negligence  of  their  employer  In  furnishing 
the  pole,  since  their  negligence  In  using  it 
Is  equal  to  his  in  furnishing  It    Neither  Is 
there  any  Injustice  In  holding  that  where 
the  company  has  furnished  a  proper  pole  in 
the  first  instance  and  committed  its  Inspec- 
tion to  the  linemen,  all  linemen  subsequently 
employed  must  protect  themselves  against 
defects  thereafter  developing.    Bat  I  think 
It  would  be  unjust  to  hold  that  the  plaintiff 
cannot  complain  of  the  negligence  of  the  de- 
fendant which  was  the  proximate  cause  of 
his  injury,  because  of  the  concurrent  negli- 


gence of  his  predecessors,  with  whom  be 
never  was  In  fact  a  fellow  servant  Neither, 
In  my  opinion,  should  It  be  held  that  the 
plaintiff  In  his  contract  of  employment  as- 
sumed the  risk  of  the  negligence  of  the  orig- 
inal linemen  who  set  the  pole,  with  whom  he 
did  not  sustain  the  relation  of  a  co-employ6, 
and  whose  acts  were  unknown  and  unknow- 
able to  him.  He  had  a  right  to  assume  that 
the  compsny  had  put  in  a  proper  pole  two 
years  before  and  that  the  risks  which  he  as- 
sumed were  such  as  were  incident  to  the  use 
of  such  a  pole  for  that  length  of  time. 

None  of  the  Michigan  cases  cited  by  de- 
fendant's counsel  disposes  of  this  point  In 
the  Krimmel  Case,  130  Mich.  613,  90  N.  W. 
336,  which  is  most  like  the  present  case,  the 
defendant  did  not  furnish  the  defective  pole, 
In  the  first  instance,  but  succeeded  to  the 
.rights  of  another  company,  which  had  there- 
tofore caused  its  erection,  and  defendant 
had  no  greater  knowledge  or  means  of  knowl- 
edge than  did  the  plaintiff.  Cases  holding 
that  as  the  general  duty  of  inspection  had 
been  committed  to  the  linemen,  they  could 
not  recover  for  defects,  are  not  In  my  opin- 
ion, decisive  of  this  case.  The  duty  of  In- 
spection In  the  first  instance,  before  provid- 
ing Instrumentalities  for  the  use  of  employes, 
is  unquestionably  a  duty  pertaining  to  the 
employer,  and  the  only  reason  why  the  line- 
men cannot  complain  of  a  defective  pole  is 
because  they  are  the  very  men  selected  by 
the  employer  to  make  this  inspection  for 
him.  In  selecting  the  poles,  they  are  not 
performing  the  duty  of  a  servant  but  the 
duty  of  a  master,  and,  unquestionably,  as 
to  all  other  servants  of  the  company,  the 
master  would  be  responsible  for  their  negli- 
gence In  making  an  improper  selection. 
This  being  true,  It  seems  to  me  to  logically 
follow  that  only  those  linemen  In  the  employ 
of  the  company  at  the  time  of  the  selection 
should  be  bold  responsible  therefor. 

Furthermore,  in  determining  this  question, 
It  must  be  borne  in  mind  that  there  was  no 
evidence  what  the  duties  of  the  linemen  were 
at  the  time  the  line  was  constructed,  and  for 
all  that  appears  in  this  record  the  company 
may  at  that  time  have  had  special  inspectors 
outside  of  their  branch  of  the  service.  Nei- 
ther was  there  any  evidence  that  the  com- 
pany furnished  a  sufiScient  number  of  good 
poles  to  the  linemen,  so  that  It  was  uimeces- 
sary  for  them  to  use  the  defective  pole.  The 
defendant  called  none  of  Its  superior  officers, 
put  In  no  testimony  whatever  as  to  the  orig- 
inal construction  or  as  to  Its  rules,  methods 
or  custom  of  caring  for  its  line  at  that 
time,  but  relied  solely  upon  the  testimony  of 
the  line  foreman,  Ralph,  who  "succeeded  a 
man  named  George  M.  Towle,  who  was 
foreman  of  the  line  gang  at  the  time  the  road 
was  constructed,"  and  whose  testimony  re- 
lated to  the  custom  of  the  linemen  since  he 
had  been  their  foreman. 

It  Is  also  contended  that  the  accident  was 
due  to  the  negligence  of  plaintiff  or  bla  fel- 
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low  aerranta  beeanae  "notbing  ooald  be  clear- 
er than  that  the  acddent  happened  by  rea- 
son of  one  or  both  ot  two  canaes,  viz.:  (1) 
Carelesa  tying  ot  the  rope  and  wire  together, 
so  that  there  was  a  knot  which  canght  In 
the  sheave,  or  the  careless  manlpnlatlon  of 
the  rope  and  wire,  whereby  It  or  they  became 
kinked  In  such  a  manner  as  to  catch  In  the 
sheave;  or  (2)  the  starting  of  the  team  before 
It  should  have  started.  In  either  case,  the 
negligent  act  was  that  of  plaintiff  himself 
or  one  or  more  of  his  fellow  servants."  I 
think  the  trial  Judge  did  not  err  In  snbml^ng 
these  qnestlons  to  the  Jniy.  If  the  plaintiff 
had  a  right  to  assume  that  the  pole  was  orig- 
inally safe  when  set  two  years  before  the 
accident,  then  it  was  for  the  jury  to  say 
whether  be  was  negligent  in  assuming  that 
such  a  pole  would  stand  the  strain  then  put 
npon  it  and  to  be  put  upon  It  by  starting  the 
team.  There  is  no  warrant  In  the  testimony 
for  claiming  that  any  extraordinary  strain 
was  put  on  this  pole  by  starting  the  team, 
and  the  jury  might  well  find,  as  they  did, 
that  If  this  pole  had  been  what  the  plaintiff 
and  the  teamsto'  bad  a  right  to  assume  it 
to  be,  it  would  have  stood  the  strain  success- 
fully. There  Is  no  evldraice  that  the  pole 
broke  because  of  the  catching  of  a  knot  or 
the  kinking  or  blocking  of  the  wire  or  rope. 
Ralph  testified:  "At  the  time  the  pole  broke, 
it  was  pulling  kind  of  hard,  as  anybody  can 
Imagine  It  would.  The  wire  was  1%  inches 
in  diameter.  I  couldn't  say  whether  there 
was  any  stoppage  or  blockage  at  the  time  the 
pole  broke.  The  wire  would  pull  with  a 
jerk  as  It  formed  Its  curve.  It  would  come 
around.  It  would  kind  of  pull,  and  the  form 
of  the  curve  would  come  through  the  block, 
and  then  all  at  once  it  would  catch.  It  was 
bending  something  unusual  on  that.  There- 
fore we  had  taken  the  precaution  with  it  to 
pat  it  through  the  sheave.  I  don't  think 
It  had  tangled  any,  or  got  in  a  knot  in  the 
sheave,  or  anything  of  that  kind  at  the  time 
the  pole  broke.  It  didn't  work  any  too  good, 
but  It  worked  better  than  before  we  put  It 
through  the  sheave."  This  witness,  the  most 
experienced  of  all  those  present  at  the  ac- 
cident, does  not  pretend  to  state  what  caused 
the  pole  to  break.  He  says:  "As  he  came 
down,  the  team  started,  and  in  some  way  or 
other  the  pole  broke,  pulling  it  toward  the 
trolley  wire." 

Neither  does  the  evidence  compel  the  con- 
clusion that  the  teamster  was  negligent  In 
starting  his  team  before  the  pole  was  head- 
guyed.  There  is  no  evidence  that  the  team 
was  stopped  for  that  purpose.  On  the  con- 
trary, the  evidence  shows  tliat  the  team  was 
stopped  because  the  rope  had  crossed  with 
another  feed  wire.  Whether  the  head-guy 
was  ordered  by  the  foreman  for  the  purpose 
of  temporarily  strengthening  the  pole,  or  for 
the  permanent  purpose  of  withstanding  the 
strain  of  the  wire  when  tightened  and  In 
use,  was  a  question  for  the  jury.  Kalph  says: 
"We  had  Livlngway  put  that  guy  wire  there 


to  hold  the  strain  wbldi  wonM  natorall; 
come  on  the  pole.  *  *  *  At  this  time  we 
were  just  stringing  tbe  wire  over  the  crow- 
bars. We  hadn't  begnn  to  tighten  the  wire 
yet  We  stretched  the  wire  out  first  to  get 
it  in  ita  position  as  near  as  we  oonid,  where 
it  was  to  remain,  and  then  we  would  tightei 
it  with  block  and  tackle  and  anchor  it  per- 
manentiy."  Plaintiff  testified  that  it  was 
customary  to  be  on  tbe  poles  while  the  team 
was  drawing:  "On  the  morning  of  tbe  ac- 
cident, I  had  occasion  to  go  upon  the  pole 
that  broke.  I  went  up  to  put  tbe  rope  over 
it  tbe  first  time,  and  then  I  stayed  np  there 
a  llttie  time,  while  the  team  was  pulling  it 
I  was  holding  it  to  keep  It  from  Jumping  over 
the  pins.  I  refer  to  tbe  rope  which  waa 
hitched  to  the  cable,  and  which  was  drawing 
the  cabi&  Then  I  came  down  and  the  other 
lineman  went  back.  He  saw  that  the  rope 
crossed  with  another  feed  wire  that  wak 
there  and  he  holloed  for  the  team  to  stop. 
•  •  •  Afterwards  I  was  going  up  to  head- 
guy  the  pole.  I  was  doing  that  because  Mr. 
Ralph  said  to  bead-guy  it.  We  head-guy 
poles  for  different  occasions.  SometimeB 
they  poll  over — poll  over  the  line;  lean  ont 
onto  the  track  or  sometlilng.  They  get  out 
of  place  If  they  are  not  head-guyed.  There 
might  be  other  reasons.  I  do  not  know  as 
I  kaow  them  all;  but  that  is  generally  tbe 
reason  they  do  It  They  might  head-guy  a 
pole  if  It  is  weak.  Q.  Why  were  they  head- 
guying  the  pole  that  morning?  A.  I  don't 
know  the  reason.  Because,  I  anppose,  it 
swayed,  and  they  were  afraid  they  would 
pull  it  out  of  place  or  something  to  that 
effect  •  •  •  The  pole  that  broke  was 
on  a  comer,  and  there  wonld  be  more  strain 
on  it  on  that  account  The  custom  is  to  gen- 
erally put  a  large  pole,  a  good,  sound  one, 
on  tbe  comers.  This  pole  was  not  a  safe 
pole  for  that  purpose.  The  bead-goys  are 
used  on  corner  poles  for  the  purpose  of  keep- 
ing them  straight  I  do  not  think  It  was 
told  why  to  head-guy  the  pole.  John  Balpb, 
the  foreman,  told  me  to  head-guy  it  Tbey 
generally  order  all  corner  poles  head-gnye^ 
It  is  customary  to  pull  on  the'  rope  while  men 
are  up  there  working  as  I  was,  and  it  was 
being  done  in  the  usual  way  that  morning." 
I  think  tbe  judgment  should  be  affirmed. 

McALVAT,  MONTGOMERY,  OSTBAMD- 
BR,  and  MOORB,  JJ.,  concurred. 

HOOKER,  J.  (dissenting).  The  plaintiff 
was  a  lineman.  In  the  employ  of  the  defend- 
ant a  corporation  engaged  In  operating  *" 
electric  trolley  line,  which  It  had  done  tor 
about  two  years  after  constmcting  it  WW" 
engaged  with  bis  crew  or  gang  in  string's? 
a  feed  wire  along  its  trolley  poles,  he  was 
injured  by  the  breaking  and  falling  of  one 
of  the  polee,  upon  which  he  was  at  the  time 
at  work.  His  action  for  damages  resulted 
in  a  substantial  verdict  and  judgmait  in  h" 
favor,  and  the  defendant  has  appealed. 
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It  i8  the  dalm  of  tbe  defendant's  comuei 
that  (1)  the  danger  of  injury  from  the  break- 
ing and  falling  of  the  poles  was  one  of  the 
risks  assumed  by  the  plalntifl;  (2)  that  the 
duty  of  Inspecting  the  poles  was  a  duty  of 
the  plaintiff  and  his  gang,  and  therefore 
that  defendant  was  not  liable  for  a  failure 
of  tbe  defendant  to  properly  inspect  the  pole 
and  ascertain  its  condition  before  setting 
him  at  work  upon  it;  (3)  that  the  doctrine 
of  tbe  duty  of  the  master  to  furnish  a  safe 
place  to  work  has  no  application  in  this 
case;  (4)  that.  If  plalntlfTs  Injury  arose  from 
the  negligence  of  any  one,  it  was  that  of 
his  fellow  servants;  (5)  that  a  verdict  should 
have  been  directed  for  the  defendant.  It 
Is  claimed  that  there  Is  testimony  In  tbe 
record  indicating  that  the  pole  in  question 
was  decayed  at  the  heart  when  it  was  erect- 
ed, two  years  before  the  accident,  at  the 
time  the  road  was  built,  and  it  seems  to 
have  been  the  plaintiff's  claim  that,  but  for 
this.  It  might  have  stood  the  strain  put  upon  it 
This  decay  was  visible  at  the  butt,  but  after 
the  pole  was  set  It  could  not  be  aeea,  though 
It  extended  several  feet  above  the  ground. 
The  plaintiff  was  unaware  of  its  condition, 
and  the  testimony  may  perhaps  be  said  to 
be  conflicting  as  to  whether  It  could  have 
been  ascertained  by  an  inspection,  though 
there  was  testimony  tending  to  show  that 
It  might  have  been  by  tapping  upon  the  pole 
with  a  hammer. 

There  is  nothing  to  indicate  that  defend- 
ant's officers,  or,  for  that  matter,  any  of  its 
stockholders,  knew  of  the  condition  of  the 
pole,  either  when  It  was  set  or  afterwards. 
If  it  was  negligent  to  set  it,  the  negligence 
was  that  of  the  construction  crew  or  gang, 
or  their  foreman.  The  plalntUTs  counsel  con- 
tend that  this  should  make  no  difference,  and 
that  tbe  defendant  is  chargeable  with  notice 
of  the  condition  when  It  was  set  and  was 
in  duty  bound  to  Inform  tbe  plaintiff  of  It 
before  setting  him  to  work  where  he  might 
suffer  from  It  Counsel  for  the  defendant, 
on  tbe  other  hand,  claim  that  this  was  the 
negligence  of  a  fellow  servant  for  the  rea- 
son that  It  was  set  by  the  same  crew  or  gang 
with  which  tbe  plaintiff  was  afterwards  en- 
gaged to  work,  which  bad  charge  of  all  re- 
pairs and  new  construction,  or  another  class 
of  employes  having  the  same  duties.  On  the 
day  of  the  accident  this  crew  was  string- 
ing a  feed  wire.  A  rope  about  600  feet  long 
was  made  fast  to  the  end  of  a  wire,  being 
first  carried  over  the  cross-bars  of  as  many 
poles  as  the  length  of  the  line  would  permit 
A  team,  bitched  to  tbe  other  end  of  the  rope, 
was  used  to  draw  the  rope  and  wire  along, 
the  latter  being  unwound  from  a  spool,  as 
the  operation  was  proceeded  witli.  A  turn 
in  tbe  wire  at  the  corner  of  Rockland  and 
Pine  street  caused  the  crew  to  use  a  sheave 
npon  the  pole  which  afterwards  broke,  to 
facilitate  tbe  running  of  the  rope  and  wire, 
and  it  is  one  of  the  theories  that  the  end  of 
the  wire  caught  In  this,  or  against  the  cross- 


bar, and  that  tbe  horses  being  started  before 
It  was  disengaged  subjected  the  pole  to  an  un- 
usual and  unnecessary  strain,  which  broke 
it  Defffiidanf B  counsel  say  that  this  was 
negligent  and,  being  the  negligence  of  the 
plaintiff's  co-workers,  was  that  of  fellow 
servants,  and  that  be  should  not  have  been 
permitted  to  recover.  He  was  engaged  at 
tbe  particular  time  in  putting  In  a  guy  wire 
at  the  top  of  the  pole,  to  guy  it  to  another 
pole.  It  is  perhaps  inferable  that  had  this 
been  completed  before  the  team  started,  the 
pole  would  not  have  broken;  and  defendant's 
counsel  contend  that,  when  required  to  put 
on  this  guy,  plaintiff  was  apprised  that  tbe 
pole  was  weak,  and  assumed  the  risk  attend- 
ant before  climbing  the  pole  to  adjust  It  If 
we  understand  the  claim  of  plaintiff's  counsel 
in  this  regard,  it  is  that  the  guy  was  to  be 
put  on,  not  to  strengthen  tbe  pole,  but  to 
prevent  It  being  drawn  out  of  place,  after 
tbe  line  should  again  turn,  which  It  was  to 
do  after  passing  another  pole;  and  It  is  clear 
that  this  guy,  had  it  been  affixed,  must  have 
so  strengthened  the  pole,  and  so  relieved  it 
from  the  strain  naturally  and  necessarily 
resulting  from  its  being  out  of  line,  as  to 
have  rendered  danger  of  Its  breaking  slight; 
but  at  all  events  the  team  was  started  before 
tbe  guy  wire  was  in  place,  with  tbe  resuli 
stated. 

Counsel  for  the  defendant  answer  the  claim 
that  the  accident  was  due  to  the  untimely 
starting  of  the  team  by  saying  that  if  that 
is  true,  yet  the  defective  pole  was  a  concur- 
ring cause.  Tbe  pole  was  about  18  Inches 
at  tbe  butt  and  the  rim  around  the  hollow 
at  tbe  heart  was  from  S  to  4Vi  inches  thick, 
according  to  plaintiiTs  testimony.  He  also 
testified  that,  when  he  was  up  the  pole  the 
first  time,  he  noticed  that  it  swayed  and 
pulled  over  some  when  the  horses  were  draw- 
ing the  cable.  Was  it  negligent  to  use  this 
pole?  We  are  not  prepared  to  hold  that  It 
Is  tbe  duty  of  a  company  to  remove  a  pole 
that  is  in  the  least  affected  by  dry  rot, 
or  to  refrain  from  setting  such.  Nor  should 
a  jury  be  permitted  to  so  determine  without 
some  evidence  to  base  such  finding  npon. 
In  the  nature  of  things  all  poles  will  sooner 
or  later  become  affected  by  decay,  and,  while 
their  use  after  they  have  become  so  de- 
fective as  to  be  a  menace  would  be  Improper, 
we  cannot  say  as  matter  of  law,  nor  should 
a  jury  be  permitted  to  find,  without  some 
evidence  to  base  such  finding  upon,  that 
good  railroading  forbids  the  use  of  poles 
that  are  sufficiently  sound  and  strong  to 
sustain  tbe  ordinary  strains  which  they  are 
called  upon  to  bear  in  use.  It  is  common 
knowledge  that  trees  withstand  the  storms 
and  gales  until  their  trunks  have  been  re- 
duced to  mere  shells  by  decay.  This  pole 
was  not  like  a  tree,  with  its  load  of  branches 
and  leaves,  standing  unsupported,  and  there 
is  nothing  to  indicate  that  it  would  not  havb 
long  supported  defendant's  wire,  but  for  the 
strain  put  upon  it  by  the  team.    The  court 
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should  therefore  tanve  held  that  there  was 
no  evidence  of  negligence  on  the  part  of  the 
defendant  In  continuing  this  pole  as  a  part 
of  Its  plant,  even  bad  it  l>een  shown  to  have 
knowledge  of  Its  condition.  This  being  so, 
the  question  of  its  failure  to  Inspect,  becomes 
unimportant,  unless  Its  Intention  to  put  up  a 
feed  wire  made  It  necessary  that  its  line- 
men should  be  warned  of  existing  defects  In 
order  tliat  they  should  haye  a  safe  place  to 
work. 

It  is  possible  to  carry  the  doctrine  of  safe 
place  beyond  the  limits  of  reason.  There  Is 
a  practical,  as  well  as  a  theoretical,  side 
to  all  such  questions,  and  the  law  does  not 
bold  a  master  liable  for  a  degree  of  care 
beyond  that  which  is  practicable.  Tills  com- 
pany's road  was  constructed  but  two  years 
before  this  accident  happened.  We  discover 
no  evidence  that  the  pole  was  rotten  when 
set,  unless  it  is  to  be  inferred  from  the  de- 
gree of  decay  two  years  later.  And  there 
Is  not  a  scintilla  of  evidence  that  any  officer 
of  the  company  bad  a  suspicion  that  a  de- 
cayed pole  was  set.  This  should  dispose  of 
the  assertion  that  defendant  concealed  the 
fact  that  the  pole  was  decayed  from  the 
plaintiff.  Bnt  if  the  pole  was  not  strong 
enough  to  support  an  unusual  strain,  though 
abundantly  so  for  the  ordinary  purposes,  it 
was  not  necessarily  the  dnty  of  the  company 
to  take  it  out  It  might  proceed  to  strength- 
en It  for  the  temporary  unusual  strain,  and 
It  might  lawfully  hire  men  whose  duty  It 
should  be  to  do  this  work  as  a  part  of 
the  business  of  stringing  the  wire,  and  it 
would  be  a  lawful,  and  perhaps  the  most 
economical  and  proper,  way  to  require  such 
men  to  examine  the  poles  as  they  proceeded 
with  their  work,  and  determine  and  make 
such  necessary  repairs  as  to  permit  the 
stringing  of  the  wire  with  safety.  Apparent- 
ly this  was  the  duty  of  plaintiff's  gang.  The 
plaintiff  was  an  experienced  lineman,  and 
must  be  supposed  to  know  that  a  rope  at- 
tached to  the  top  of  a  pole,  30  or  more  feet 
high,  wltb  a  team  exerting  Its  strength  at 
the  other  end  of  the  rope,  would  subject  the 
pole  to  a  dangerous  strain,  and  render  it 
unsafe  for  a  man  at  the  top  of  the  pole. 
He  stated  upon  the  trial  that  It  was  their 
practice  to  guy  the  poles  when  they  exhibit- 
ed signs  of  weakness  or  inability  to  with- 
stand, without  sagging,  the  necessary  strain 
of  stringing  the  wires.  He  was  on  the  pole 
at  the  time  of  the  accident  for  the  express 
purpose  of  fastening  a  guy  to  the  top,  the 
other  end  of  which  was  to  be  fastened  to 
another  pole  In  line  with  this  one.  It  ap- 
pears, then,  that  It  was  expected  that  poles 
Inadequate  to  the  necessary  strain  would  be 
found  and  that  they  would  be  made  secure 
in  the  way  mentioned,  and  It  was  a  part 
of  the  risk  of  the  plaintiff's  service  to  make 
this  secura  He  stated  in  his  testimony  that 
he  supposed  the  rencon  that  they  were  head- 
gnylng  this  pole  that  morning  was  because 
It  swayed  and  tliey  were  afraid  it  would 


irall  out  of  place,  or  something  to  that  effect 
No  one  suggests  that,  had  the  work  d 
fastening  the  guy  been  completed,  the  polt- 
would  have  broken.  It  was  his  bnslness  to 
do  It,  and  It  was  the  duty  of  his  fellow  work- 
ers to  wait  nntll  this  was  accomplished  before 
setting  the  team  In  motion.  He  bad  heard, 
or  i)erhap8  given,  the  order  to  stop  draw- 
ing the  wire  until  it  was -done.  We  hare, 
then,  a  case  where  it  is  plainly  Inferable 
that  the  pole  might  safely  have  been  used 
by  the  company  for  some  time  to  come;  that 
It  could,  and  In  a  few  minutes  would,  hac'' 
been  so  stayed  as  to  have  enabled  it  to  with- 
stand the  unusual  strain  of  tightening  the 
feed  wire;  that  the  necessity  of  precautions 
to  that  end  was  discovered,  and  steps  taken 
accordingly.  These  facts  are  inconsistent 
with  the  theory  of  negligence  on  the  part  I 
of  the  defoidant.  | 

Again,  as  we  have  said,  the  plaintiff's  du- 
ties comprised  the  work  which  be  did,  and  | 
In  doing  it  be  assumed  the  risk  of  climbing  , 
a  weak  pole.  In  the  case  of  Mclsaac  v. 
Northampton  Electric  Lighting  Company  i 
(Mass.)  61  N.  E.  524,  70  Am.  St  Rep.  244, 
the  Supreme  Court  of  Massachusetts  held 
that  the  risk  of  falling  on  account  of  the 
weakness  of  the  old  pole  was  assumed,  and 
In  the  more  recent  case  of  Kellogg  v.  Denver 
City  Tramway  Company  (Colo.  App.)  T2  Pat 
009,  the  Supreme  Gonrt  of  Colorado  made  a 
similar  holding.  The  court  said :  "The  con- 
trolling question  in  this  case  is  whether  the 
defendant  owed  to  the  plaintiff,  whose  busi- 
ness it  was  to  work  upon  poles  along  the 
line  as  occasion  might  require,  the  dnty  to 
Inspect  Its  poles,  and  inform  the  plaintiff 
whether  or  not  any  of  them  were  so  decayed 
as  to  be  unsafe  to  work  upon.  The  plaintiff 
had  worked  upon  poles  in  the  construction 
and  repair  of  electric  lines  many  years. 
When  be  engaged  to  work  for  the  defendant 
he  must  have  known  that  it  would  be  bis 
duty  to  go  upon  poles  that  had  been  set  in 
the  ground  for  an  uncertain  length  of  time. 
He  must  have  known  that  such  poles  would 
decay  and  become  unsafe  for  him  to  work  up- 
on. He  must  have  known  that  the  work  ot 
climbing  poles  and  taking  down  and  putting 
up  wires  would  often  put  a  strain  upon  a  pole 
much  greater  than  it  would  be  exposed  to  in  sus- 
taining the  wires  when  they  were  all  In  prop- 
er position.  It  must  be  conceded  that  In 
this  case  negligence  was  not  established  by 
mere  proof  of  an  accident.  The  burden 
was  upon  plaintiff  to  show  that  the  defend- 
ant's neglect  of  some  duty  caused  the  acci- 
dent We  are  of  opinion  that  the  risk  of 
falling  on  account  of  the  weakness  of  old 
poles  was  a  risk  of  the  business,  which  the 
plaintiff  assumed  by  his  contract  to  work 
as  a  lineman  for  the  defendant;  that,  as  be- 
tween the  plaintiff  and  the  defendant  the 
defendant  was  under  no  obligation  to  Inspect 
the  poles  to  see  whether  they  were  decayed 
and  unsafe,  and  there  was,  therefore,  no  evi- 
dence of  negligence  on  the  part  of  the  defend- 
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ant."  Similar  language  was  used  in  the  Mc- 
Isaac  Case:  "The  burden  was  upon  blm  to 
show  tbat  the  defendant's  neglect  of  some 
duty  caused  tbe  accident  We  are  of  the 
opinion  that  there  is  no  evidence  that  the 
risk  of  falling  on  account  of  the  weakness 
«f  old  poles  was  not  a  risk  of  the  business, 
which  the  plaintiff  assumed  by  bis  contract 
to  work  upon  such  poles.  As  between  the 
plaintiff  and  the  defendant,  the  defendant 
-n-as  under  no  obligation  to  inspect  the  poles 
to  see  whether  they  were  decayed,  and  there 
was,  therefore,  no  evidence  of  negligence  on 
the  part  of  tbe  defendant." 

Our  own  case  uf  Krlmmel  v.  Edison  Co., 
130  Mich.  614,  90  N.  W.  336,  Is  quite  similar 
In  Its  general  features.  Counsel  seek  to 
distinguish  these  cases  from  the  present  case; 
but  we  think  tbe  principle  involved  Is  the 
same  in  all.  It  may  be  said  that  althougli 
the  plaintiff,  as  a  member  of  tbe  constmc- 
tion  gang,  assumed  the  risk  of  falling  through 
the  breaking  of  weak  poles,  such  risk  would 
not  be  assumed,  as  to  a  pole  having  a  hidden 
weakness,  such  as  rot,  especially  if  tbe  pole 
bad  such  defect  when  set  by  tbe  defendant's 
employes  previous  to  plaintiff's  employment 
Divested  of  all  unnecessary  particularities, 
the  proposition  contended  for  is  this :  When 
the  plaintiff  was  employed  be  had  the  right 
to  assume  tbat  there  was  no  pole  tbat  had 
a  concealed  defect  It  would  make  no  dif- 
ference whether  it  was  set  with  knowledge 
or  In  ignorance  of  the  defect  for  the  negli- 
gence of  the  servant  who  set  the  pole  was 
the  negligence  of  tbe  master,  whether  he 
knew  of  it  or  not  But  every  experienced 
lineman  must  know,  and  courts  will  take 
Judicial  notice,  that  all  materials  suffer  de- 
terioriation,  and  a  master  may  employ  a  ser- 
vant, or  servants,  whose  duty  consists  In  part, 
in  keeping  his  plant  In  good  condition.  He, 
In  effect,  says  to  them:  "You  will  And  weak 
and  unsafe  poles  In  this  system.  They  are 
to  be  used  as  long  as  they  can  be  made  to 
render  service,  so  long  as  consistent  with  the 
safety  of  the  public.  You  are  to  have  their 
care,  and  you  are  to  report  or  remove  them 
when  necessary,  and  in  working  upon  them 
you  must  take  precautions  for  the  safety  of 
yourself  and  fellow  workmen.  I  cannot  tell 
you  what  poles  are  unsafe,  or  when  they  be- 
came so,  whether  when  set  or  later.  It  makes 
no  difference.  There  they  are,  as  they  are, 
and  you  must  assume  the  risks  attendant  upon 
their  present  condition.  In  tbe  face  of  such  a 
situation  tbe  contention  tbat  the  employd 
may  claim  tbat  he  did  not  take  tbe  risk  of 
concealed  defects  is  in  tbe  writer's  judgment  a 
business  absurdity,  an  over-refinement  of  legal 
rules,  to  the  point  of  Impracticability.  When 
decay  has  rendered  repairs  necessary  to  a 
building,  or  a  ship,  or  a  tall  chimney,  or  a 
telephone  system,  the  owner  must  do  some- 
thing about  It  looking  to  tbe  protection  of  tbe 
public  and  himself.  He  may  be  Ignorant  as 
■to  what  the  defect  is,  as  well  as  its  remedy. 


He  employs  one  skilled  to  examine  and  reme- 
dy the  trouble,  and  such  employfi  takes  the 
risks,  whatever  they  are,  so  long  as  there  is  no 
bad  faith,  and  cannot  be  beard  to  say  that 
some  contractor  who  built  the  structure  for 
the  employer  or  his  grantor  slighted  his  work 
or  used  poor  materials  unbeknown  to  the 
owner  or  prospective  owner,  and  that  upon 
the  doctrine  of  respondeat  superior,  a  duty 
arose  to  warn  all  future  employes  of  the 
consequent  defect,  or  to  remedy  It  In  person, 
before  sending  any  other  person  to  make  gen- 
eral repairs.  Tbe  true  questton  Is,  did  this 
defendant  contract  to  furnish  plaintiff  a  safe 
place  to  work,  or  was  It  bis  duty  to  make  tbe 
changes,  assuming  tbe  risk  after  making  such 
inspection  and  taking  such  precautions  as  tbe 
necessities  of  tbe  case  should  require.  One 
employed  to  construct  or  repair  is  not  en- 
titled to  have  made  safe  the  very  thing  he  is 
employed  to  make  or  keep  safe.  See  Manning 
V.  C.  &  W.  M.  R.  Co.,  105  Mich.  260,  6S  N.  W. 
812;  Petaja  y.  Aurora  Mining  Co.,  106  Mich. 
463,  64  N.  W.  838,  66  N.  W.  951,  32  L.  B.  A. 
435,  58  Am.  St  Rep.  505. 

Although  the  plaintiff  was  taken  Into  the 
gang  to  string  the  wire,  he  was  taken  to  do 
such  work  as  was  required  of  the  rest  of  the 
gang,  and  was  given  increased  wages  because 
of  bis  knowledge  and  experience.  We  have 
seen  that  he  did  not  claim  Immunity  from 
required  risks,  because  of  bis  employment  for 
a  particular  purpose,  but  willingly  climbed 
the  pole  to  aid  in  putting  it  In  shape  to  with- 
stand tbe  strain,  which  it  was  seen  would  be 
unusual.  It  Is  beyond  question  upon  this 
record  tbat  tbe  Immediate  cause  of  the  break 
was  the  Inopportune  application  of  the 
strength  of  tbe  team,  and  the  possible  catch- 
ing of  a  knot  or  kink  In  the  rope  or  wire, 
upon  the  cross-piece  or  sheave.  There  Is  no 
evidence  Justifying  the  conclusion  tbat  the 
pole  would  not  have  withstood  this,  bad  the 
fastening  of  the  guy  been  completed.  The 
court  erred  in  refusing  to  direct  a  verdict  for 
the  defendant 

The  Judgment  should  be  reversed,  and  a 
new  trial  ordered. 

CARPENTER,  C.  J.,  and  GRANT,  J.,  con- 
curred  with  HOOKER,  J. 


MANTHEY  et  al.  v.  VINCENT  et  al. 
(Supreme  Court  of  Michigan.    Jaly  23,  1906.) 
1,  Convicts— CoHTBACTB  roB  Labob— Valid- 

ITT. 

Under  Const  art  18,  {  3,  providing  that  no 
mechanical  trade  sltall  be  taught  to  convicts 
in  the  state  prison,  except  tbe  manufacture  of 
those  articles  of  which  the  chief  supply  for  home 
consumption  is  imported  from  other  states  or 
countries,  a  contract  for  the  manufacture  of 
brooms  and  whiska  in  the  state  prison,  the 
chief  supply  of  brooms  and  whisks  used  in  the 
state  being  produced  within  tbe  state,  is  illegal, 
though,  as  the  brooms  are  made  under  tbe  con- 
tract, no  convict  is  taught  the  entire  process, 
but  only  1  of  13  processes  in  the  making  of  the- 
brooms. 
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2.  CoRsmTunon/Li,  Law— CoR8KmuonoN  a.rd 
Operation— PRAcncAL  Constbuction. 
Const,  art.  18,  |  8,  provides  that  no  me- 
chtnical  tmda  shall  be  taoght  to  convicts  in  the 
state  prison,  except  the  manufacture  of  articles 
of  which  the  chief  supply  for  home  conaomption 
is  imported  from  other  states  or  countries. 
HM,  that  the  practice  of  the  state  prison  oflS- 
cials  permitting  contracts  for  the  manufacturs 
of  brooms  and  whisks  in  the  state  prison  ia 
not  binding  on  the  courts  as  a  contemporaneous 
and  practical  oonstmction  of  the  provision  cited. 

Appeal  from  Glrcolt  Court,  Wayne  Coun- 
ty, In  cbancery ;  George  S.  Hoamer,  Judge. 

Action  by  Martin  Mantbey  and  others 
against  Alonzo  Vincent  and  others.  From 
a  decree  In  favor  of  complainants,  defend- 
ants appeal.    Affirmed. 

Argued  before  CARPBNTB2B,  O.  J.,  and 
McALVAY,  MONTOOMBRT,  HOOKBOR,  and 
MOORB,  JJ. 

Jobn  B.  Bird,  Atty.  Oen.,  and  Cbarlea  W. 
McOUl,  Deputy  Atty.  Oen.  (Michael  P. 
Bourlie,  of  counsel),  for  appellants  warden 
and  board  of  control  of  prisons.  Arthur  C. 
O'Connor,  for  appellant  Illinois  Broom  Co. 
Bdward  S.  Orece  (F.  A.  Baker  and  Hal  H. 
Smitb.  of  counsel),  for  appellees. 

OARPBNTBR,  0.  J.  December  11,  1902, 
the  warden  and  board  of  control  of  tbe  state 
prison  at  Jackson,  defendants  berein,  agreed 
to  "hire  and  let"  to  tbe  Illinois  Broom  Com- 
pany, another  defendant  berein,  "for  tbe 
term  of  elgbt  years  from  and  Including  tbe 
15tb  day  of  February,  A.  D.  1903,  tbe  labor 
and  services  of  50  convicts."  Said  Illinois 
Broom  Company  agreed  to  employ  these  con- 
victs In  shops  wltbln  tbe  prison  walls  "In  tbe 
business  of  manufacturing  brooms  and 
wbisks."  While  defendants  were  proceeding 
to  perform  this  contract,  complainants,  some 
of  whom  are  Journeymen  broom  makers  and 
some  of  whom  are  manufacturers  of  brooms 
in  this  state,  commenced  this  suit  In  equity 
for  tbe  purpose  of  enjoining  tbe  performance 
of  said  contract  Tbe  case  was  heard  In 
tbe  circuit  court  upon  pleadings  and  testi- 
mony taken  In  open  court,  and  a  decree  ren- 
dered In  favor  of  complainants  upon  the 
ground  contended  for  by  tbem  that  tbe  per- 
formance of  this  contract  was  forbidden  by 
section  8,  art  18,  of  our  state  Constitution, 
reading:  "No  mechanical  trade  shall  here- 
after be  taught  to  convicts  In  tbe  state  prison 
of  this  state,  except  tbe  manufacture  of  those 
articles  of  which  the  chief  supply  for  home 
consumption  Is  Imported  from  other  states 
or  conntries."  From  this  decree,  defendants 
appeal,  and  tbey  ask  a  reversal  solely  upon 
the  ground  that  tbe  contract  In  question  can 
be  and  will  be  peformed  without  violating 
tbe  constitutional  provision  above  quoted. 

Tbe  testimony  proves  that  the  chief  supply 
of  brooms  used  In  this  state  Is  made  in  this 
state ;  that  the  art  of  broom  making  Is  a  me- 
chanical trade;  and  that  the  convicts  whose 
labor  is  used  In  performing  tbe  contract  in 
question    were,    when    tbey   commenced   to 


work  thereon,  entirely  Ignorant  of  said  an. 
As  this  contract  has  been  and  Is  now  be- 
ing performed,  these  convicts  do  make  pet^ 
feet  brooms,  but  no  one  convict  makes  sndi 
a  broom.  The  work  Is  divided  into  13  branch- 
es. To  Illustrate:  One  of  these  branches  ii 
that  of  sewing  tbe  brooms,  and  another  that  of 
sorting  tbe  com  from  which  the  broom 
Is  made.  A  convict  learns  to  do  the  worl: 
in  one,  and  only  one,  of  these  brancbes; 
that  is,  be  learns  to  make  one-tblrteentb  of 
tbe  broom  and  no  more.  Is  the  performance 
of  this  contract  prohibited  by  tbe  consti- 
tutional provision?  That  depends  upon  the 
proper  construction  of  its  language.  "Ko 
mechanical  trade  shall  hereafter  be  taught 
to  convicts  In  tbe  state  prison  of  this  state, 
except  for  tbe  manufacture  of  those  articles 
of  which  tbe  chief  supply  for  borne  consump- 
tion Is  Imported  from  other  states  or  coun- 
tries." This  language  Is  dear.  It  prohibits 
the  teaching  to  convicts  In  the  state  prima 
of  any  mechanical  trade  for  tbe  manu- 
facture of  articles  of  which  tbe  chief  supplv 
for  home  consumption  Is  made  In  Michigan. 
The  prohibition  extends  that  far  and  no  far- 
ther. It  does  not  prohibit  convicts  being 
tangbt  any  trade  for  the  manufactore  of 
articles  of  which  the  chief  supply  for  borne 
consumption  comes  from  without  tbe  state. 
And  I  should  not  say  that  it  prohibits  the 
manufacture  of  any  articles  whatsoever- 
even  those  of  which  tbe  chief  supply  for 
home  consumption  Is  derived  from  home 
manufactories — ^provided  the  convicts  are 
taught  no  medianical  trade.  It  does  not  fol- 
low, however,  that  this  provision  does  not, 
and  was  not  intended  to,  affect  tbe  manu- 
facture of  sncb  articles.  Convicts  cannot 
mannfacture  those  articles  -without  being 
tangbt  tbe  trade  unless  tbey  already  know 
It  Tbe  people  when  they  adopted  this  pro- 
vision may  very  well  be  assumed  to  have 
known  what  we  all  know,  that  there  would 
be  among  tbe  convicts  In  tbe  state  prison 
so  few  skilled  mechanics  that  the  possi- 
bility of  a  profitable  manufactory  b^ng 
therein  conducted  without  teaching  the  con- 
victs the  trade  of  said  manufacture  was  a 
very  remote  one  Indeed.  It  follows  there- 
fore that  tbe  enforcement  of  this  provision 
prevents — and  we  may  therefore  properly  as- 
sume that  It  was  Intended  to  prevent — snch 
manufacture.  Tbe  claim  Is  made  by  defend- 
ants that,  since  the  Constitution  prohibits 
teaching  and  does  not  prohibit  mannfaotnr- 
Ing,  tbe  labor  of  convicts  may  be  used  In 
manufacturing,  even  though  said  convicts 
are  thus  taught  tbe  mechanical  trade  of 
making  tbe  articles  thus  manufactured.  This 
Is  to  contend  that  tbe  constitutional  provi- 
sion In  question  prohibits  tbe  teaching  of  a 
mechanical  trade  as  an  educational  measure, 
but  permits  its  teaching  as  a  step  in  In- 
dustrial production.  That  is,  that  It  pro- 
hibits theoretical  teaching,  but  permits  prac- 
tical teaching.    What  evidence  is  there  that 
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the  people  In  adopting  this  constitutional 
proTlsion  intended  to  prohibit  only  tbeoret- 
Ical  teaching?  There  la  certainly  no  such 
evidence  In  the  language  of  the  Constitution. 
That  prohibits  the  teaching  of  mechanical 
trades.  Presumably  this  means  all  teach- 
ing—practical as  well  as  theoretical — of  me- 
chanical trades.  It  certainly  prohibits  prac- 
tical teaching,  for  that,  when  the  Constitu- 
tion 'was  adopted,  was  the  ordinary,  if  not 
the  only  method  of  teaching  a  mechanical 
trade.  As  we  do  not  find  In  the  Constitution 
any  evidence  to  limit  the  apparent  scope  of 
this  prohibition,  our  right  to  look  elsewhere 
for  such  evidence  may  be  questioned.  "Pos- 
sible or  even  probable  meanings,  when  one 
is  plainly  declared  In  the  Instrument  Itaelf, 
the  coarts  are  not  at  liberty  to  search  for 
elsewhere."  Cooley's  Con.  Llm.  (7th  Ed.)  pp. 
89,  90.  In  this  case,  however.  It  Is  proper 
that,  we  shonld  consider  such  evidence,  for 
without  considering  it  we  cannot  sustain 
defendant's  contention,  and  by  consider- 
ing it— as  will  hereafter  appear — we  on- 
ly strengthen  the  conclusion  we  reach 
witboat  it  We  proceed  therefore  to  state 
that  evidence  which  Is  the  history  of 
the  adoption  of  the  constitutional  pro- 
vision under  consideration.  That  history  will 
be  foond  both  interesting  and  Instructive. 

Act  No.  T7,  p.  133,  of  the  Public  Acts  of 
1839,  authorized  the  authorities  in  control 
of  the  state  prison  to  use  the  labor  of  con- 
victs In  "manufacturing  and  mechanical  busi- 
ness." The  only  restriction  being  that  the 
employment  fnrnished  shonld  be  "most  bene- 
ficial to  the  public  and  best  suited  to  their 
(the  prisoners')  various  capacities."  Act  No. 
81,  p.  130,  of  the  Public  Acts  of  1842,  au- 
thorized the  prison  authorities  to  enter  into 
contract  "letting  the  convicts  for  said  labor 
(the  labor  of  said  convicts)  of  all  or  any  of 
the  branches  now  carried  on  or  may  here- 
after be  carried  on  in  said  prison."  In  184S 
the  platform  of  the  Democratic  Party  (then 
the  dominant  party  In  this  state)  contained 
this  resolution:  "Resolved,  that  this  con- 
vention earnestly  recommend  the  next  Legis- 
lature of  the  state  to  enact  such  laws  in  re- 
lation to  the  penitentiary  discipline  that  the 
mechanical  labor  of  the  convicts  shall  not 
come  into  competition  with  the  mechanical 
labor  of  onr  citizens."  Gov.  Barry,  who  was 
elected  npon  this  platform,  in  his  annual 
itu's.sage,  in  January,  1844,  recommended  leg- 
islation in  accordance  therewith.  The  House 
committee  on  state  prison  to  whom  was  refer- 
red this  part  of  the  Governor's  message  re- 
ported: "The  Inspectors  of  the  state  prison 
in  their  report,  and  also  the  Governor  in 
bis  message,  recommends  and  suggests  the 
propriety  of  establishing  by  law  at  this  ses- 
sion of  the  Legislature,  a  prison  discipline, 
relative  to  mechanical  labor,  by  giving  it 
such  direction  as  will  prevent  competition  be- 
tween convict  and  free  labor.  •  •  •  It  is 
admitted  that  labor  is  an  essential  part  of 


the  most  approved  system  of  prison  discipline, 
and  Is  important  to  the  state  in  a  financial 
point  of  view,  yet  your  committee  believes 
that  a  system  may  be  adopted,  that  will  pro- 
tect the  rights  and  Interests  of  the  honest 
and  industrious  mechanic,  and  that  will  be 
consistent  with  the  interests  of  the  state. 
Your  committee,  for  the  purpose  of  carry- 
ing out  their  views  more  fully,  herewith 
submit  a  bill."  That  bill  was  passed  by  the 
House,  but  rejected  by  the  Senate.  It  was 
not  preserved,  and  its  precise  phraseology  is 
not  known.  It  may  have  been,  and  it  may 
not  have  been,  like  the  constitutional  provi- 
sion in  question.  In  revising  the  statutes  in 
1846,  the  Legislature  Inserted  in  the  chapter 
(172)  headed.  "Of  the  State  Prison  and 
Government  and  Discipline  Thereof,"  section 
16,  which  read :  "No  mechanical  trade  shall 
hereafter  be  taught  to  convicts  in  the  state 
prison  of  this  state,  except  the  making  of 
those  articles  of  which  the  chief  supply  for 
the  consumption  of  the  country,  is  Imported 
from  other  states  or  countries."  It  will  be 
observed  that  the  constitutional  provision 
under  consideration  follovrs  this  language 
almost  precisely.  This  section  was  repealed 
by  the  Legislature  In  1848.  See  Pub.  Acts 
1848,  p.  275,  No.  196.  In  the  convention  which 
framed  our  present  (Constitution,  a  motion 
was  made  to  strike  out  the  constitutional  pro- 
vision under  consideration.  The  only  argu- 
ment in  support  of  this  motion  was  made  by 
Mr.  Pierce^  a  member  of  the  convention  from 
the  county  of  Calhoun.  He  said:  "I  have 
examined  the  prison,  and  I  do  not  find  an 
article  manufactured  there  in  which  the 
market  is  overdone.  Everything  sold  there  is 
surplus  production.  I  do  not  believe  it 
lowers  the  value  of  wages  one  cent.  It  does 
not  injure  the  worklugmen  of  Jackson  |1  in 
865  days.  It  is  so  much  value  added  to  the 
state  without  Injury  to  any  one."  In  opposi- 
tion to  this  motion  Mr.  Wilbur  F.  Storey, 
who  subsequently  attained  fame  as  the 
editor  of  the  Detroit  Free  Press,  and  later 
as  the  founder  and  editor  of  the  Chicago 
Times,  then  a  member  of  the  convention  from 
the  county  of  Jackson,  said:  "This  section 
was  a  provision  in  the  Revised  Statutes  of 
1846.  It  was  placed  there  after  considerable 
agitation  among  the  people,  and  after  the 
whole  subject  had  been  very  thoroughly  dis- 
cussed in  both  branches  of  the  Legislature. 
•  •  •  It  was  repealed,  as  I  believe, 
through  the  influence  and  for  the  benefit  of 
Interested  contractors  at  the  prison.  «  •  • 
And  what  was  the  consequence  of  the  repeal 
of  this  section?  It  was,  sir,  that  the  then 
existing  contracts  were  extended  some  five 
years,  at  the  low  and  inadequate  price  pre- 
viously paid,  when,  had  the  section  been 
allowed  to  stand,  and  a  reletting  of  the  labor 
of  all  the  convicts  taken  place  at  the  expira- 
tion of  the  existing  contracts,  an  advance 
of  from  40  to  60  per  cent,  upon  the  former 
receipts  from  contractors  might  have  been 
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realized  by  the  state.  •  •  •  The  most 
profitable  contract  now  existing  Is  one  whlcb 
does  not  Interfere  with  mecbanlcal  trades  In 
this  state.  •  •  •  Whether  the  prison  will 
support  Itself  ot  not  Is  a  Question  of  minor 
Importance,  when  compared  with  the  great 
consideration  of  right  and  wrong  Involved. 
In  my  view,  the  state  has  no  right  to  erect 
a  monopoly  which  will  Interfere  with  the 
single-handed  Industry  of  any  class  of  her 
citizens.  Every  class  of  labor  Is  entitled  to 
the  protection  of  the  state,  rather  than  to  be 
brought  into  competition  with  her.  Such 
competition  is  unfair,  unjust,  and  ruinous. 
•  •  •  In  those  branclies  of  business  in 
which  they  (the  convicts)  are  engaged  par- 
ticularly (the  manufacture  of  boots  and 
wagons)  the  mechanics  In  Jackson  cannot 
compete  with  them ;  they  have  ceased  work ; 
they  are  driven  from  their  shops.  •  •  • 
There  Is,  sir,  a  moral  question  of  some  magni- 
tude Involved  here.  The  convicts  are  taught 
trades  In  prison,  and  when  they  go  out  they 
are  very  likely  to  seek  employment  in  shops 
where  a  like  business  as  they  have  learned 
Is  carried  on.  If  they  have  reformed,  and 
become  honest  men,  this  Is  all  well.  But,  if 
not.  If  they  are  still  foni  with  crime,  what 
Is  the  etTect  upon  those  they  come  In  contact 
with — the  journeymen  and  apprentices  that 
fill  the  work-shops  of  our  cities  and  vlllgaes? 
Sir,  It  Is  at  least  degrading  to  the  honest 
mechanic,  and  In  some  cases  the  contamina- 
tion Is  fatal.  •  •  •  I  may  be  asked,  why 
not  leave  the  whole  subject  to  the  Legislature, 
and  why  put  this  section  in  the  Constitution? 
Simply  for  the  reason  that  I  would  place  the 
provision  beyond  the  power  of  repeal  through 
the  efTorts  of  Interested  contractors  or  other 
persons.  This  much,  surely,  is  due  to  the 
great  mecbanlcal  Interests  of  the  state." 
Substantially  the  same  arguments  were  ad- 
vanced by  several  other  members  who  op- 
posed the  motion  to  strike  out  this  provision, 
and  that  motion  was  defeated. 

It  Is  apparent  from  this  evidence  that  the 
constitutional  provision  under  consideration 
was  designed  to  accomplish  two  objects:  (a) 
To  protect  the  citizens  of  Michigan  engaged 
in  manufacturing  articles  of  which  the  chief 
supply  for  home  consumption  Is  made  In 
Michigan  (and  this  It  may  well  be  supposed 
will  protect  all  our  citizens  extensively  en- 
gaged In  manufacture)  from  the  competition 
of  state  prison  convict  labor,  (b)  To  lessen 
the  probability  that  the  honest  mechanics 
of  Michigan  should  be  compelled  to  associate 
with  discharged  convicts  because  the  latter 
bad  been  taught  the  trade  of  the  former 
in  the  state  prison  of  this  state.  It  was 
desired  to  accomplish  these  objects  and  at 
the  same  time  to  permit — perhaps  to  en- 
courage— said  convicts  to  engage  In  manu- 
facturing all  other  articles  and  to  learn  all 
other  trades.  It  Is  not  for  us  to  decide  that 
these  objects  were  or  were  not  commendable. 
That  was  a  question  for  the  people  to  de- 


cide. Th^  have  decided  It  We  are  bomd 
to  bow  to  that  decision  and  to  construe 
this  provision  as  they  Intended  It  should  tw 
construed.  Nor  can  It  be  said  that  the  lan- 
guage of  the  provision  In  question  was  not 
calculated  to  accomplish  these  objects.  It  is 
true  that  It  still  left  an  opportunity  for  com- 
petition In  the  manufacture  of  tbose  articles 
of  which  the  chief  supply  for  home  consump- 
tion is '  made  In  Michigan,  provided  those 
articles  might  be  manufactured  without 
teaching  the  convicts  a  trade.  But,  for  the 
reasons  we  have  already  pointed  out.  the 
prohibition  of  teaching  the  trade  of  mann- 
facturlng  these  articles  amounted  to  a  p^a^ 
tlcal  prohibition  of  manufacturing  them. 
We  conclude,  therefore,  that  the.  constitu- 
tional provision  under  consideration — and 
this  Is  true  whether  Its  language  be  con- 
strued with  or  without  the  aid  of  the  fore- 
going evidence — prohibits  the  practical  as 
well  as  the 'theoretical  teaching  of  forbidden 
trades.  It  prohibits  the  manufacture  of  ar- 
ticles the  chief  supply  of  which  for  home 
consumption  Is  made  In  Michigan,  If  that 
manufacture  cannot  be  carried  on  wlthont 
teaching  state  prison  convicts  a  mechanical 
trade. 

We  think  there  Is  nothing  inconsistent 
with  these  views  In  People  v.  Inspectors,  4 
Mich.  187.  That  case  is  authority  for  this 
proposition  and  for  this  proposition  only, 
viz.,  that  a  private  Individual  has  no  right  to 
enforce  the  constitutional  provision  under 
consideration  by  a  writ  of  mandamus.  In 
the  course  of  that  opinion  it  was  said: 
"Again,  It  may  be  observed  that  the  prori- 
slons  of  the  Constitution  does  not  forbid  the 
manufacture,  In  terms  at  any  rate,  of  any 
article  in  the  prison,  but  that  no  trade  shall 
be  taught  there,  except  the  manufacture  of 
those  articles,  the  chief  supply  of  which  la 
Imported  from  other  states.  Now,  the  relat- 
or does  not  allege  that  he  has  been  Injured 
by  the  trade  of  wagon  making  having  been 
taught  to  the  convicts  simply,  but  that  be 
has  been  Injured  by  that,  and  by  the  mann- 
facture  of  wagons  In  the  prison,  which,  as  we 
have  seen,  the  language  of  the  Constitution 
does  not  forbid."  If  there  Is  anything  in 
this  language  opposed  to  the  views  stated  In 
this  opinion.  It  Is  to  be  found  In  the  conclod- 
Ing  words  above  quoted.  The  learned  jadge 
who  wrote  that  opinion  does  not  say  that 
the  Constitution  does  not,  imder  any  circniu- 
stances,  forbid  the  manufacture  of  wagons 
in  the  prison.  He  does  say  that  "the  lan- 
guage of  the  Constitution  does  not,  as  we 
have  seen  [that  is.  It  does  not  in  terms],  for- 
bid such  manufacture."  Nor  can  we  agree 
with  defendant's  counsel  that  the  construc- 
tion placed  upon  this  provision  by  the  state 
prison  authorities — it  Is  claimed  they  bare 
carried  on  the  manufacture  of  these  prohibit- 
ed articles  for  60  years — Is  binding  ui>on  tlie 
courts  as  a  contemporaneous  and  practical 
construction.    I  doubt  If  the  evidence  In  this 
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record  proves  tbat  they  have  eo  mannfactnr- 
ed  said  articles.  If  It  does,  It  la  Incompetent 
evidence  to  determine  the  proper  construc- 
tion of  the  provision  In  question.  Says  Jus- 
tice Cooley  In  bis  work  on  Constitutional 
Limitations  (pages  106,  107,  7th  Ed.):  "We 
think  we  allow  to  contemporary  and  practi- 
cal construction  Its  full  legitimate  force  when 
we  suffer  It,  where  It  is  clear  and  uniform, 
to  solve  In  its  own  favor  doubts  which  arise 
on  reading  the  Instrument  to  be  construed." 
Here,  as  we  have  shown,  such  doubts  do  not 
arise,  and  we  cannot,  therefore,  give  any 
force  whatever  to  the  construction  placed 
upon  this  provision  by  the  state  prison  au- 
thorities. 

We  come  now  to  the  consideration  of  the 
contention  of  defendants'  counsel  that  as  the 
brooms  are  made  under  the  contract  In  ques- 
tion, no  mechanical  trade  Is  taught  to  the 
state  prison  convicts.  Defendants  argue 
that  because  no  convict  is  taught  to  make  a 
complete  broom  that  no  mechanical  trade  is 
taught  This  Is  an  unsound  argument  Its 
fallacy  lies  In  the  assumption  that  the  Con- 
stitution prohibits  only  the  teaching  to  the 
individual  convict  of  a  complete  trade.  The 
Constitution  prohibits  the  state  prison  con- 
victs— ^and  this  means  the  convicts  collective- 
ly as  well  as  the  convicts  Individually — being 
taught  the  mechanical  trade  of  manufactur- 
ing articles  of  which  the  chief  supply  for 
home  consumption  Is  made  in  Mlctdgan.  In 
performing  the  contract  In  question  such  a 
trade  is  taught  The  art  of  broom  making 
is  a  mechanical  trade.  A  number  of  con- 
victs ignorant  of  the  art  of  making  brooms 
are  taught  to  make  them.  It  follows  that 
they  are  taught  a  mechanical  trade.  To 
hold  otherwise  would  permit  the  prison  an- 
thoritiea  to  do  the  very  thing  which  the 
people  when  they  adopted  this  provision  in- 
tended to  prevoit  The  testimony  in  this 
case  proves  that  the  brooms  made  under  the 
contract  in  question  are  not  sold  in  Michi- 
gan, but  are  sold  In  other  states.  Defend- 
ants' counsel  do  not  claim  that  this  is  a 
material  circamstanc&  We  agree  that  It  is 
not  The  people  who  adopted  the  constitu- 
tional provision  in  question  did  not  except 
from  Its  operation  the  manufacture  of  ar- 
ticles sold  in  other  states.  It  is  not  difficult 
to  imagine  reasons  why  they  made  no  such 
exception.  Such  an  exception  would  have 
tended  to  defeat  their  objects.  For  those 
articles,  though  sold  out  of  Michigan,  might, 
nevertheless,  be  sold  in  competition  with 
articies  made  in  Michigan,  and  the  convicts 
employed  in  making  them  might  none  the 
less  be  taught  a  prohibited  trade.  What- 
ever were  their  reasons  they  made  no  ex- 
ception and  we  can  make  none. 

Defendants'  counsel  express  tlie  fear  that 
dlsHBtrous  consequences  will  follow  from 
an  affirmance  of  the  decree  of  the  lower 
court  We  think  these  fears  are  groundless ; 
but,  if  they  are  not,  they  cannot  move  us. 
We  would  be  faithless  to  the  trust  the  people 


have  reposed  In  xa  U  we  permitted  tbem  to 
deter  us  from  construing  this  provision  as 
we  do— from  construing  it  as  the  people  in- 
tended It  should  be  construed.  If  disastrous 
consequences  ensue,  the  people  are  respon- 
sible for  them,  and  the  people  can  avert 
tliem  by  amending  their  Constitution. 

The  decree  appealed  from  should  be  af- 
firmed, with  costs  against  the  defendant  Il- 
linois Broom  Company. 


CITY  OF  DETROIT  v.  JACOBS  et  al. 
(Supreme  Court  of  Micttigan.    July  23,  1906.) 

T^XATIOn  —  ASBSBBICENTS     —     MOBTOAOES  — 
HnSBANO     AND     WIFE— ACTIONS— DErENSK. 

Comp.  Laws,  {  3899,  providea  that,  in  any 
suit  or  proceeding  to  enforce  or  set  aside  an; 
tax,  Bucn  tax  shall  be  held  illegal  only  because 
there  is  no  law  authorizing  it,  or  t)ecause  the 
person  or  persons  appointed  to  decide  whether 
a  tax  shall  be  raised  under  a  given  law  have 
acted  without  jurisdiction  or  have  not  Imposed 
the  taxes  In  question.  Held  that,  where  a  mort- 
gage executed  to  husband  and  wife  jointly  was 
so  assessed  to  them,  the  wife's  objection  that 
they  were  owners  of  the  mortgage  in  severalty 
and  that  she  was  therefore  only  liable  for  one- 
half  of  the  taxes  constituted  a  mere  objection 
that  her  assessment  was  too  high,  and  was  un- 
available as  a  defense  In  an  action  to  recover 
the  taxes. 

Error  to  Circuit  Court,  Wayne  County; 
Flavins  L.  Brooke,' Judge. 

Action  by  the  city  of  Detroit  against  Henry 
Jacobs  and  another.  From  a  judgment  for 
plaintiff,   defendants  bring  error.    Affirmed. 

Argued  before  BLAIR,  MONTGOMBBY, 
OSTBANDER,  ORANT,  and  MOORE,  JJ. 

Malcolm  McOregor,  for  appellants.  Frank 
B.  Doremus  (Timothy  E.  Tarsney,  of  coun- 
sel), for  appellee. 

MOORE,  J.  The  defendants  are  husband 
and  wife.  In  April,  1892,  they  took  from 
Harlow  F.  Davock  a  mortgage  on  real  estate 
to  secure  the  payment  of  $14,600.  In  April, 
1893,  they  took  another  mortgage  for  $200. 
These  mortgages  recite  that  "Henry  Jacobs 
and  Agnes  Jacobs,  his  wife,"  are  parties  of 
the  second  part  In  1901  these  mortgages 
were  assessed  against  Henry  and  Agnes 
Jacobs.  In  1902  and  1903  they  were  assessed 
in  the  same  way.  No  part  of  these  taxes 
were  paid.  In  May,  1904,  the  city  commenced 
this  suit  against  the  defendants  to  recover  the 
tax.  The  court  directed  a  verdict  against 
the  defendants  for  the  full  amount  of  the 
tax  with  interest  The  wife  has  brought  the 
case  here  by  writ  of  error. 

It  is  ber  claim  that  the  taking  of  the 
mortgages  In  the  name  of  the  husband  and 
wife  did  not  make  tbem  joint  tenants,  or 
tenants  by  entireties ;  that  she  held  ber  prop- 
erty Interest  as  though  she  were  sole,  citing 
Walt  V.  Bovee,  35  Mich.  425.  She  further 
claims.  In  the  absence  of  testimony  to  the 
contrary,  the  law  presumes  that  each  de- 
fendant contributed  one-half  of  the  mort- 
gage fund,  citing  Newlove  v.  Cailaghan,  86 
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Mich.  297,  48  N.  W.  1096,  24  Am.  St  Rep. 
123;  Campau  v.  Campau,  44  Mich.  31,  5 
N.  W.  1062;  LuttertnoBer  v.  Zeuner,  110 
Mlcb.  186,  68  N.  W.  117;  also  that  the  In- 
terest of  the  parties  being  distinct  and  sep- 
arate, the  wife  Is  not  liable  for  the  tax  on 
her  bnsband's  Interest,  citing  section  8690, 
Comp.  Laws,  which  provides  that  the  prop- 
erty of  a  married  woman  shall  "not  be  liable 
for  debts,  obligations  and  engagements  of 
her  husband."  The  cases  cited  by  counsel 
are  not  conclusive  of  the  question  involved 
in  this  case.  In  the  first  of  these  cases  it 
was  held  that  a  Joint  mortgage  given  to 
husband  and  wife  for  money  furnished  equal- 
ly by  them,  did  not  give  to  the  wife  who  sur- 
vived the  husband,  the  whole  of  the  mort- 
gage. To  the  same  efTect  so  far  as  the  de- 
cision is  material  here,  is  Luttermoser  y. 
Zeuner,  supra.  In  Campau  v.  Campau,  supra, 
it  was  held  that  where  lands  are  conveyed 
to  two  or  more  persons,  and  the  tostrument 
is  siloit  as  to  the  interest  which  each  Is  to 
take,  the  presumption  is  that  their  interests 
are  equal,  but  this  is  but  a  presumption  and 
may  be  overcome  by  proof. 

It  is  said  that  If  the  assessors  had  fol- 
lowed section  3847,  Comp.  Laws,  there  would 
have  been  no  trouble.  That  section  provides : 
(1)  "The  assessors  shall  estimate  tlie  true 
cash  value  of  all  the  personal  property  of 
each  person."  (2)  "Two  or  more  persons  not 
being  copartners,  owning  personal  property  in 
common,  may  each  be  assessed  severally  for 
ills  portion  thereof."  (3)  "Property  assessed 
to  one  other  than  tbe  owner,  shall  be  assess- 
ed separate  from  his  property  and  shall 
show  in  what  capacity  it  Is  assessed  to  him, 
whether  as  agent,  guardian  or  otherwise." 
How  are  the  assessors  to  become  possessed 
of  the  information  to  act  intelligently  under 
this  section?  Can  they  do  better  In  the 
absence  of  information,  other  than  that  con- 
tained in  the  Instrument,  when  assessing 
mortgages  tban  to  assess  it  to  tbe  persons 
named  as  mortgagees?  While  the  presump- 
tion doubtless  is  in  tbe  absence  of  proof  that 
each  of  the  mortgagees  owns  an  equal  in- 
terest, it  is  a  presumption  which  may  be 
overcome.  It  will  be  observed  that  the 
language  of  tbe  statute  Is,  "may  each  be  as- 
sessed severally."  It  does  not  follow  that  the 
Interest  of  each  must  be  severally  assessed. 
In  this  case  the  assessments  were  made 
against  the  persons  named  as  mortgagees. 
No  one  appeared  before  tbe  assessors  or  be- 
fore the  board  of  rerlew  to  suggest  that  this 
was  an  improper  assessment,  or  to  say  that 
the  Interests  of  the  persons  named  in  the 
mortgage  were  not  joint  Interests,  and  to  ask 
that  tbe  interest  of  each  should  be  assessed 
separately.  It  is  said  the  defendants  were 
under  no  obligation  to  make  these  suggestions 
or  to  appear  before  a  board  of  review ;  that 
the  assessors  were  without  Jurisdiction  to 
assess  the  wife  for  anything  more  than  her 


interest;  that  they  should  have  known  her 
Interest  was  several ;  that  the  statute  makes 
it  their  duty  to  assess  her  interest  separately. 
Section  8899,  Comp.  Laws,  provides,  amon; 
other  things,  "that  in  any  suit  or  proceediug 
to  enforce  or  set  aside  any  tax,  such  tax  shall 
be  held  Illegal  only  for  one  of  the  following 
reasons :  First  That  no  law  authorizes  ludi 
a  tax;  Second.  That  the  person  or  persons 
appointed  to  decide  whether  a  tax  shall  b« 
raised  under  a  given  law,  have  acted  wltbont 
Jurisdiction  or  have  not  Imposed  tbe  tax  In 
question.    •    •    •" 

It  must  be  conceded  that  the  ovniers  of 
these  mortgages  should  be  assessed  because 
of  such  ownership.  The  persons  having  jo- 
rlsdlctlon  to  make  tbe  assessment  were  tbe 
assessors.  It  is  conceded  they  had  Juris- 
diction to  assess  Mrs.  Jacobs  one-half  tbe 
amount  of  these  mortgages,  and  that  sbe 
ought  to  pay  taxes  thereon.  It  Is  insisted 
she  ought  not  to  pay  more  than  this.  This 
Is  but  another  way  of  saying  that  her  assess- 
ment because  of  her  Interest  was  too  higii. 
Certainly  the  assessors  had  Jurisdiction  to 
make  some  assessment.  Tbe  owners  of  these 
mortgages  knew  they  were  assessable.  Tb<.< 
also  knew  what  the  interest  of  each  was 
therein.  They  were  bound  to  take  notice  of 
any  assessment  made  against  them,  and  to 
appeal  from  it  to  the  board  of  review  if  they 
deemed  it  unjust  They  could  not  remain 
silent  knowing  that  if  the  assessors  did 
their  duty,  tbe  mortgages  would  be  assessed, 
and  naturally,  to  the  persons  named  as 
mortgagees,  and  later  escape  the  payment 
of  taxes  entirely.  See  Williams  v.  Saginaw, 
51  Mich.  120,  16  N.  W.  260;  Peninsula  Iron 
Co.  V.  Crystal  Falls,  60  Mich.  610,  27  N.  W. 
666;  Caledonia  v.  Rose,  94  Mich.  216,  63  N. 
W.  927,  and  the  many  cases  cited  therein; 
Savings  Bank  v.  Detroit  107  Mich.  246,  6S  N. 
W.  101. 

The  Judgment  is  aflSrmed. 


PEOPLE  T.  BRONNBR  et  al. 

(Supreme  Court  of  Michigan.    July  23,  1906.) 

1.  Intoxicating  Liquobs— OsiiaNAi,  Pbose- 

OUTION— E  VmENCB— I NSTBUCTIO  N8. 

In  a  prosecution  for  selline  intozicatin; 
liquor  to  a  minor,  where  the  sale  and  the  in- 
fancy of  the  person  to  whom  the  sale  was  made 
were  undisputed.  It  was  error  to  instract  that 
this  made  out  a  clear  prima  facie  case  against 
one  of  the  partners  conducting  the  sale,  who 
stood  by  while  the  other  sold  the  liquor;  that 
the  statute  presumes  conclusively  that  the  de- 
fendants intentionally  violated  the  law;  that 
they  can  rebut  this  presumption  by  showing 
that  the  buyer  was  not  a  minor,  or  that  his  ap- 
pearance was  such  that  they  were  warranted  in 
good  faith  in  believing  that  he  was  of  age :  but 
that  the  burden  of  proof  is  on  the  defendants 
to  show  absence  of  intent. 

2.  Sams— Offenses— Salb  to  Minob. 

Proof  of  the  sale  of  intoxicating  liquor  and 
of  the  infancy  of  the  buyer  makes  a  prima  facie 
case  against  the  defendants ;  but  if  the  defend- 
ants  had  good  reason  to  believe,  and  did  he- 
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lieve,  that  the  buyer  was  of  the  age  of  21  years, 
they  should  be  acquitted. 

[£d.  Note. — For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Intoxicating  Liquors,  {f  171-175.] 

Error  to  Circuit  Coort,  Cass  County;  John 
R.  Carr,  Judge. 

.Tohn  W.  Bronner  and  Jacob  Herold  were 
conTlcted  of  selling  Intoxicating  liquors  to  a 
minor,  and  bring  error.  Affirmed  as  to  de- 
fendant Bronner,  and  reversed  as  to  defend- 
ant Herold. 

Argued  before  GRANT.  BLAIR,  MONT- 
GOMERY, 08TRANDER,  and  MOORE,  JJ. 

James  H.  Klnnane,  for  appellants.  George 
M.  Fields,  Pros.  Atty.,  for  tbe  People. 

MOORE,  3.  The  respondents  were  indict- 
ed for  selling  Intoxicating  liquors  to  a  minor. 
They  were  tried  by  a  Jury  and  convicted. 
The  case  is  brought  here  by  writ  of  error. 
Thirty-flve  assignments  of  error  are  urged. 
The  regularity  of  the  grand  jury  is  attacked. 
Tbe  validity  of  tbe  Indictment  is  questioned. 
The  appointment  of  an  attorney  to  assist  the 
prosecuting  attorney  Is  said  to  be  error.  Ex- 
ceptions are  urged  to  tbe  admission  of  testi- 
mony, to  the  refusal  to  give  certain  requests, 
and  to  many  portions  of  the  general  charge 
of  the  court 

With  reference  to  the  proceedings  before 
tbe  grand  Jury,  the  validity  of  the  Indictment, 
the  regularity  of  the  grand  Jury,  and  the  as- 
sistance rendered  the  prosecuting  attorney, 
we  shall  content  ourselves  by  saying  the 
record  does  not  present  a  case  where  a  re- 
versal Bhoald  be  bad,  growing  out  of  those 
questlonB.  As  to  the  requests  to  charge  some 
of  them  might  well  have  been  given,  but  tbe 
subject-matter  thereof  was  fairly  covered  by 
the  general  charge.  There  are,  however,  two 
portions  of  the  general  charge  which  call  for 
more  detailed  discussion.  At  this  point  some 
statements  of  fact  are  essential. 

The  respondents  are  partners.  Tbe  re- 
spondent Bronner  made  a  sal6  to  a  minor 
In  the  presence  of  the  other  respondent  It 
If  claimed  the  minor  said  he  was  past  21 
.Tears  of  age,  and  that  his  statement  was 
believed  by  Bronner.  It  is  also  claimed  the 
rospondent  Herold  had  nothing  to  do  with 
tbe  sale,  and  knew  nothln;;  of  It  In  bis 
general  charge  the  court,  nnioug  other  thing!!. 
Instructed  the  Jury  as  follows:  "Now,  as  to 
the  defendant  Herold,  it  is  claimed  in  this 
case  that  the  defendant  Herold  did  not  fur 
nish  any  liquor  to  the  minor.  It  Is,  however, 
nndlsputed  that  he  was  a  partner  in  the  sa- 
loon. If  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  Herold  was 
close  enough  to  Bronner  when  the  beer  was 
himlshed  to  Wiley  that  he  noticed  it  or  could 
Ke  it  and  see  Wiley,  that  is  suiflclent  It 
Is  not  necessary  for  Herold  to  hand  out  the 
glass  of  liquor  himself  to  the  boy.  That 
could  be  done  by  Bronner  and  Herold  be 
equally  guilty.  If  you  believe  beyond  a  rea- 
sonable doubt  the  evidence  of  the  people's 
witnesses  regarding  the  place  and  position 
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of  Herold  to  his  partner,  Bronner,  when 
Bronner  furnlabed  the  beer  to  the  minor, 
then  the  question  of  the  possible  ignorance 
of  Herold  makes  no  difference,  as  he  would 
be  equally  guilty  with  Bronner.  If  the  prose- 
cution has  satisfied  you  beyond  a  reason- 
able doubt  that  Herold  stood  where  they 
claimed  be  stood  at  the  time  tbe  beer  was 
furnished  to  the  minor.  It  was  Impossible 
for  him  not  to  know  it  unless  be  lacked  some 
of  his  senses  or  was  willfully  ignorant. 
•  •  •  The  first  proposition  that  Wiley  is 
a  minor  is  undisputed.  Tbe  second  propo- 
sition -that  he  obtained  the  beer  in  the  sa- 
loon of  the  defendant  on  the  day  alleged  Is 
undisputed.  This  makes  out  a  clear  prima 
facie  case  under  tbe  statute  against  Herold, 
if  you  believe  from  the  evidence  that  be  was 
as  close  when  the  liquor  was  furnished  as 
Is  claimed  by  the  people's  witnesses.  The 
statute  itself  presumes  conclusively  that  tbe 
defendants  Bronner  and  Herold  intentionally 
violated  the  law.  As  I  have  before  Indicated, 
they  can  rebut  this  presumption,  if  they  can, 
by  showing  that  he  was  not  a  minor,  or 
showing  that  bis  appearance  was  such  that 
they  were  warranted  in  good  faith  as  prudent 
cautious,  and  honest  men  to  believe  that 
he  was  of  age.  The  burden  of  proof  of  these 
facta,  however,  la  upon  the  defendants.  It 
la  an  affirmative  defense,  and  the  burden  of 
proof  is  upon  the  liquor  seller  to  show  any 
and  all  absence  of  intent"  This  is  not  the 
rule  as  stated  by  this  court  in  People  v. 
Welsh,  71  Mich.  648,  39  N.  W.  747,  1  L.  R.  A. 
385.  See,  also,  People  v.  Hughes  et  al.,  86 
Mich.  180,  48  N.  W.  046,  and  People  v.  Cur- 
tis, 129  Mich.  1,  87  N.  W.  1040.  And  the 
conviction  as  to  Herold  should  be  set  aside. 

Near  the  close  of  the  instruction  the  court 
gave  the  following  request  of  the  defendant 
Bronner:  "The  proof  by  the  people  in  this 
case  of  the  sale  of  liquor  makes  a  prima 
facie  case  against  Bronner;  that  is  to  say, 
that  if  the  question  of  intent  is  not  rebutted 
or  overcome  by  the  testimony  introduced  on 
behalf  of  the  defendant  Bronner,  then  your 
verdict  should  be  guilty.  But  as  I  have  al- 
ready stated.  If  yon  find  from  the  evidence 
that  said  Bronner  bad  good  reason  to  be- 
lieve and  did  believe  that  tbe  said  Wiley 
was  of  the  age  of  21  years,  then  it  is  your 
duty  to  acquit.  A  minor  who  is  approaching 
his  majority  might  have  the  appearance  of 
being  21  years  old,  and  if,  on  being  inquired 
of,  he  shall  assert  that  he  was  of  full  age, 
a  dealer  might  In  good  faith  sell  him  liquor 
without  any  intention  of  violating  the  law. 
If  this  be  your  conclusion  in  this  case,  then 
your  verdict  should  be  'Not  gu'lty.'"  It 
is  conceded  that  Bronner  sold  the  liquor  to 
the  minor,  and  evidently  tbe  Jury  did  not 
believe  that  he  sold  it  to  bim  in  good  faith 
upon  the  belief  that  be  was  of  age. 

We  tlilnk  this  correctly  stated  the  law  as 
applicable  to  the  defendant  Bronner,  and  as 
to  him  the  conviction  should  be  affirmed. 
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FEENSTRA  et  ox.  r.  TANIS. 
(Supreme  Coart  of  Michigan.    July  23,  1906.) 

EZEICFTIORa— LlABIUTT     Of     PBIHOFAI.     lOB 

PuBCHiAK    MoRKT  —  Statutes— GoNsiBuc- 

TtON. 

Comp.  Laws,  {  10,822,  subd.  6,  declare* 
that  there  shall  be  exempt  to  each  hoaseholder, 
among  other  property,  two  cows,  and  sabdivl- 
sion  8  declares  that  the  tools,  stock,  etc.,  to  en- 
able any  person  to  carry  on  the  nrofession, 
trade,  or  business,  not  exceeding  $250  in  value, 
shall  be  exempt.  Section  10,324  provides  that 
the  property  referred  to  in  subdivision  8  shall 
not  be  exempt  from  an  execution  issued  on  a 
judgment  rendered  for  purchase  money,  and  sec- 
tion 10,328  declares  that  whenever  defendant 
in  execution  shall  have  cows  or  other  animals 
or  articles,  some  of  which  are  exempt  by  law 
and  some  of  which  are  not  so  exempt,  the  offi- 
cer may  take  all  of  such  cows  or  other  animals 
and  the  defendant  may  select  such  as  are  ex- 
empt. Held  that,  where  cows  were  kept 
for  use  on  a  farm,  they  were  exempt  to  tne 
farmer  under  subdivision  8,  and  were  therefore 
•abject  to  sale  under  execution  on  a  judgment 
for  purchase  money,  though  they  might  be  also 
exempt  under  subdivision  6  to  the  farmer  as 
a  householder. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  23, 
Cent   Dig.   Exemptions,   ti   97-99.] 

Case  Made  from  Circuit  Court,  Ottawa 
County;  Philip  Padgtaam,  Judge. 

Action  by  Arthur  Feenstra  and  wife 
against  Edward  Tanls.  From  a  judgment 
for  plaintiffs,  defendant  appeals  on  a  case 
made.    Reversed  and  rendered. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  GRANT,  MONTGOMERY,  and 
OSTRANDBE,  JJ. 

Smedley  &  Gorwln,  for  appellant  Sooy  & 
Heck,  for  appellees. 

CARPENTER,  0.  J.  Plaintiffs  are  hus- 
band and  wife.  They  own  a  farm  and  carry 
on  the  business  of  farming  and  market  gar- 
dening. About  one  year  before  this  suit  was 
commenced  plaintiff  Arthur  Feenstra,  who 
then  owned  several  cows,  purchased  three' 
additional  cows  from  one  Berkompas.  Sub- 
sequently Berkompas  obtained  a  judgment 
against  said  Arthur  Feenstra  for  the  purchase 
price  of  said  three  cows.  Xixecutlon  was  Is- 
sued upon  said  judgment  and  placed  In  the 
hands  of  defendant,  who  wak  a  constable, 
with  directions  to  levy  the  same.  Said  de- 
fendant, as  constable,  levied  upon  the  three 
particular  cows  sold  by  Berkompas  to  said 
Feenstra,  and  upon  no  other  property,  though 
said  Feenstra  was  a  householder  living  upon 
his  farm  and  had  at  that  tlnve  other  cows 
and  animals.  Defendant  made  no  inventory 
or  appraisal  of  the  property  levied  upon. 
Plaintiff  thereupon  brought  this  snit  in  re- 
plevin to  recover  possession  of  said  cows. 
The  case  was  tried  in  the  lower  court  with- 
out a  jury.  The  court  made  a  finding  of 
facts,  from  which  we  have  taken  the  fore- 
going, and  rendered  a  judgment  for  the  plain- 
tiffs. Defendant  asks  us  to  reverse  that 
judgment  The  law  controlling  this  case  is 
contained  In  the  following  sections  of  the 
Compiled  Laws: 


"Sec.  10,322.  The  following  property  sball 
be  exempt  from  levy  and  sale  under  any  exe- 
cution, or  upon  any  other  final  process  of  a 
court:  •  •  •  Sixth.  To  each  hous^old- 
er,  toi  sheep,  with  their  fleeces,  and  the  yam 
or  doth  manufactured  from  the  same;  two 
cows;  five  swine,  and  provisions  and  fnel 
for  comfortable  subsistence  of  such  house- 
holder or  family  for  six  months.  *  •  • 
Eighth.  The  tools,  implements,  materials, 
stock,  apparatus,  team,  vehicle,  horses,  har- 
ness or  other  things,  to  enable  any  person 
to  carry  on  the  profession,  trade,  occupation 
.or  business  In  which  he  Is  wholly  or  princi- 
pally engaged,  not  exceeding  in  value  two 
hundred  and  fifty  dollars." 

"Sec.  10,324.  The  property  exempted  In 
the  subdivision  of  which  this  act  Is  amenda- 
tory [subdivision  8]  shall  not  be  exempt  from 
any  execution  issued  upon  a  judgment  ren- 
dered for  the  purchase  money  for  the  same 
property." 

"Sec.  10,328.  Whenever  the  defendant  In 
an  execution  shall  have  cows,  sheep,  swIne, 
or  other  animals  or  articles,  some  of  which 
are  exempt  by  law  from  sale  on  execution, 
and  some  of  which  are  not  so  exempt  the 
officer  may  take  all  of  such  horses,  cows, 
sheep,  swine  or  other  animals  or  articles  Into 
his  possession,  and  the  defendant,  or  his 
authorized  agent  may.  Immediately,  on  being 
notified  of  the  levy,  select  so  many  thereof 
as  are  exempt  by  law  from  execution,  but  If 
the  defendant  be  absent  or  neglect  to  make 
such  selection  on  being  notified,  the  officer 
shall  make  the  same  for  him." 

The  trial  court  decided  that  the  execution 
should.  In  accordance  with  section  10,328; 
have  been  levied  upon  all  the  cows  of  plailn- 
tiffs,  and  that  they  stiould  have  been  per- 
mited  to  select  therefrom  the  cows  whidi 
are  exempt  under  subdivision  6  of  section 
10,322,  alrave  quoted,  and  because  this  ^as 
not  done  plaintiffs  were  entitled  to  recover. 
This  was  clearly  correct  (see  Paiicer  v.  Can- 
field,  116  Mich.  04,  74  N.  W.  206),  unless  the 
cows  were  by  virtue  of  section  10,324  liable 
to  seleure  on  the  execution  Issued  upon  the 
judgment  rendered  for  the  purchase  money. 
If  they  were  so  liable,  th^  were  properly 
seized,  and  defendant  was  and  is  entitled 
to  judgment  Ullibridge  v.  Walsh,  97  Mich. 
459,  56  N.  W.  864.  The  sole  question  in  con- 
troversy, then,  is  this:  Were  the  cows  liable 
to  be  taken  on  an  execution  Issued  upon  a 
judgment  for  the  purchase  money  by  virtue 
of  section  10324.  This  depends  upon  wheth- 
er they  are  exempt  from  execution  by  virtue 
of  subdivision  8,  for  section  10,324  ap- 
plies only  to  property  exempt  In  that  sub- 
division. It  Is  to  be  Inferred  from  this  record 
that  plaintiffs  kept  these  cows  for  use  ou 
their  farm.  In  Hutchinson  v.  Whltmore,  90 
Mich.  255,  51  N.  W.  451,  30  Am.  St  Rep. 
431,  this  court  held  that  "bay,  oats,  com.  a 
yearling  steer,  a  heifer  and  two  spring 
calves"  used  by  the  plaintiff  on  hie  farm 
were  exempt  under  subdivision  8  as  "stock 
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to  enable"  him  to  carry  on  his  bnalness  ot 
farming.  The  only  ground  upon  which  It 
may  be  said  that  the  language  of  subdivision 
8  exempts  a  steer,  heifer,  and  calves,  and 
does  not  exempt  plaintiffs'  cows,  Is  that  two 
of  those  cows  are  exempt  under  subdivision 
6.  This  distinction  is  unimportant.  In  Stil- 
son  Y.  Glbbs,  46  Mich.  216,  9  N.  W.  254,  it 
was  held  that  the  wheat  of  a  farmer  was  ex- 
empt under  subdivision  6  as  provisions  for 
the  comfortable  subsistence  of  his  family, 
and  under  subdivision  8  as  seed  to  enable 
him  to  carry  on  the  business  of  farming.  It 
the  distinction  under  consideration  is  sound, 
a  dairyman  who  is  a  householder,  whose  en- 
tire property  consists  of  several  cows.  Is  en- 
titled to  an  exemption  of  only  two  cows  (for 
bis  cows  are  exempt  under  subdivision  6, 
while  a  dairyman  who  is  not  a  householder 
is  entitled  to  an  exemption  of  cows  to  the 
value  of  $250  (for  his  cows,  not  being  exempt 
under  subdivision  0  are  exempt  under  sub- 
division 8).  Reasoning  which  compels  us  to 
conclude  that  subdivision  8  describes  the 
cows  of  a  dairyman  who  is  not  a  householder, 
and  does  not  describe  the  cows  of  a  dairy- 
man who  Is  a  householder,  and  which  results 
In  giving  to  the  former  a  greater  exemption 
than  to  the  latter,  cannot  be  sound.  I  con- 
clade,  therefore,  that  Hutchinson  v.  Whit- 
more,  supra,  authoritatively  determines  that 
the  cows  In  question  were  exempt  under 
subdivision  8,  and  were  properly  seized  upon 
the  execution,  and  that  the  facts  shown  upon 
this  record  entitle  defendant  to  a  Judg'nent 

Tii\a  conclusion  does  not,  as  plaintiffs  con- 
tend, deprive  them  of  the  exemption  of  two 
cows  given  them  by  subdivision  6.  Their 
right  to  that  exemption  Is  fully  recognized. 
A  farmer  who  Is  also  a  householder  owning 
several  cows  for  use  on  a  farm  is  entitled 
to  an  exemption  of  two  cows  under  subdivi- 
sion 6.  In  addition  to  this  be  18  entitled  to 
an  exemption  of  $260  worth  of  the  property 
described  In  subdivision  8.  Included  in  this 
latter  propoiy  are  said  cows.  In  other 
words,  the  cows  kept  for  use  on  a  farm, 
if  the  farmer  is  a  householder,  are  exempt 
nnder  both  subdivisions  6  and  8.  As  plain- 
tiff^ cows  are  exempt  under  sulMUvislon  8, 
they  are  liable  to  execution  under  section 
10324,  even  though  they  are  also  exempt 
ander  subdivision  6. 

No  other  point  demands  discussion.  Judg- 
ment should  be  reversed,  and  a  Judgment 
entCTed  tar  defendant,  with  costs  of  all  the 
oonrtsi 


TRUSTEES  OP  HILLSDALE  COLLEGE  t. 

WOOD  et  al. 
(Sapreme  Court  of  Michigan.     July  23,  1906.) 

1.  Wiujb— CoRsrsucTioH— Pbecatobt  Tbusts. 
A  husband  conveyed  his  land  to  his  attor- 
ney under  an  agreement  whereby  the  attorney 
oonTeyed  to  the  bosbond  and  wife  so  as  to 
create  an  estate  by  entirety,  and  snbaeqnently 
the  husband  made  a  will  in  wbidi  he  gave  all 
his  property  to  hia  wife  in  case  she  survived 


him,  otherwise  to  certain  legatees;  the  will  pro- 
viding that  in  case  the  wife  should  survive  it 
was  testator's  request  that,  either  before  her 
death  by  gift,  or  after  her  death  by  will,  she 
should  provide  for  testator's  legatees  as  inaicat- 
ed  in  the  will.  At  the  time  such  will  was  made 
the  wife  had  made  a  will  in  which  no  provi- 
sion was  made  for  some  of  the  legatees  in  the 
husband's  will,  and  the  wife  survived  the  hus- 
band. Held,  that  the  husband's  will  did  not 
create  a  precatory  trust. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent  Dig.  Wills,  {§  158T-1589.] 

2.  Tbusts— EviDERCB  to  Establish— Suffi- 

CIENCT. 

On  an  issue  as  to  whether  there  was  a 
contract  between  a  husband  and  wife  whereby 
the  wife  was  obligated  to  dispose  of  property 
deeded  to  her  by  the  husband  as  indicated  by 
hia  will,  evidence  considered,  and  held  insuffi- 
cient to  show  such  a  contract. 

Appeal  from  Circuit  Court,  Ingham  C!ounty, 
in  Chancery ;  Howard  Wlest,  Judge. 

Suit  by  the  trustees  of  Hillsdale  College 
against  Clark  C.  Wood  and  others.  From  a 
decree  in  favor  of  defendants,  complainants 
appeal.    Affirmed. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  GRANT,  BLAIR,  and  MOORE, 
JJ. 

P.  A.  Lyon,  for  appellants.    Edward  Cahlll,  ° 
for  appellees. 

BLAIR,  J.  The  Mil  of  complaint  in  this 
case  was  filed  to  obtain  a  construction  of  the 
will  of  Jesse  C.  Ferris,  deceased,  and  of  deeds 
whereby,  through  defendant  Clark  C.  Wood, 
as  intermediary,  Mr.  Ferris  conveyed  his 
home  in  Lansing  to  himself  and  Harriet  M., 
his  wife,  as  tenants  by  entireties,  and  pray- 
ing, among  other  things:  "That  the  said 
Clark  C.  Wood,  as  executor  of  the  estate  of 
the  said  Jesse  C.  Ferris,  may  be  held  and 
decreed  to  hold  said  property.  Including  said 
real  estate  as  a  trust  fund  to  carry  out  the 
provisions  of  the  will  of  the  said  Jesse  C. 
Ferris."  Mr.  Ferris,  who  was  a  retired 
minister  of  the  gospel,  had  lived  with  his 
wife  In  Lansing  for  many  years.  They  were 
both  active  and  zealous  members  of  the  Free 
Will  Baptist  Church.  Mr.  Ferris  owned  the 
home  in  which  they  lived,  appraised  after  his 
death  at  |3,000,  and  a  moderate  amount  of 
personal  property.  Mrs.  Ferris  owned  a 
farm  of  75  acres,  appraised  at  $3,750.  In 
accordance  with  a  long-cherlshed  desire  and 
plan,  approved  of  by  his  wife,  Mr.  Ferris 
executed  a  will  June  5,  1889,  giving  to  his 
wife  a  life  estate  in  his  property  and,  after 
her  death,  giving  a  small  amount  to  his 
chtirch  and  the  bulk  of  the  property  to  Hills- 
dale College.  March  7,  1899,  Mr.  and  Mrs. 
Ferris  each  executed  a  will.  Mrs.  t'erris* 
will  gave  the  use  of  all  of  her  property  to  her 
husband  during  his  life  and  after  his  death 
bequeathed  $1,000  to  her  church  and  various 
sums  to  other  legatees,  but  made  no  provi- 
sion for  Hillsdale  College.  Mr.  Ferris'  will 
gave  his  property  to  his  wife  for  life  and 
after  h«'  death  the  bulk  of  the  property  to 
the  Lansing  church  and  to  Hillsdale  College. 
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Neither  Mr.  nor  Mrs.  Ferris,  wbo  was  his 
second  wife,  bad  children,  and  Mr.  Ferris  bad 
uo  near  relatives.  On  the  23d  of  June,  1900, 
the  will  and  deeds  m  question  In  this  snlt 
were  executed.  Defendant  Wood  testified: 
"Mr.  and  Mrs.  Ferris  were  both  pit>sent,  and 
Mr.  Ferris  told  me  what  be  wanted  to  go 
Into  the  will,  according  to  my  best  recollec- 
tion. I  also  drafted  the  will  of  Harriet  M. 
Ferris,  dated  the  7tb  day  of  March,  1889. 
On  the  23d  of  June,  1000,  the  date  that  I 
drafted  the  will  for  Mr.  Ferris,  I  also  drafted 
a  deed  from  Mr.  and  Mrs.  Ferris  to  myself 
of  some  real  estate  belonging  to  Mr.  Ferris. 
I  cannot  say  who  was  present  when  Mr. 
Ferris  directed  me  to  draft  that  deed.  He 
save  me  that  direction  substantially  at  the 
sume  time  he  directed  me  to  draft  bis  wllL 
I  have  had  a  great  many  conTersations  re- 
garding the  disposition  of  this  property,  and 
at  which  particular  one  these  directions  were 
given  I  am  unable  to  say.  Q.  Had  Mr.  Ferris 
at  that  time  any  other  real  estate  than  such 
as  be  there  described  in  this  deed?  A.  Aa  I 
learned  after  his  death,  but  did  not  know 
at  that  time,  be  still  held  the  legal  title  to  a 
•lot  in  North  Lansing  which  had  been  sold  on 
a  contract  Q.  Can  you  tell  bow  this  [second 
will]  came  to  be  made,  why  be  was  not 
satisfied  with  It  and  wanted  to  draw  another 
one?  A.  Xes.  Mrs.  Ferris  bad  always  a 
great  fear  that  she  might  be  left  dependent 
in  her  old  age,  and  after  the  will  was  drawn, 
giving  ber  a  life  lease  of  the  property,  they 
reached  the  conclusion,  j  Judge  by  what  they 
told  me  afterwards,  that  the  life  use  of  the 
property  might  not  answer  her  pui-poses. 
There  was  at  the  same  time  in  her  mind  too 
another  will  dispute  that  they  had  been  in 
previously,  and  a  great  dread  of  courts  in 
regard  to  wills,  a  dispute  that  arose  over  a 
relative  of  hers  ^vho  had  died,  and  between 
the  two  of  them  they  came  to  me  and  told  me 
th^  wanted  to  give  that  property  absolutely 
to  her,  and  wanted  me  to  tell  them  bow  they 
could  mike  an  arrangement  to  do  that  and 
make  as  little  for  the  courts  to  act  on  in  tbe 
matter  as  possible.  Of  course,  I  am  only 
giving  in  a  general  way  what  they  said  to 
me.  So  I  told  them  that.  If  they  wanted  to 
make  sure  that  la  case  Mrs.  Ferris  survived 
him  the  property  and  real  estate  went  to  ber. 
If  they  chose,  they  could  take  the  estate  by 
entireties  and  bind  it  in  tnat  way,  then  it 
would  become  at  once  the  property  of  tbe 
survivor.  Then  we  discussed  tbe  changes 
that  would  be  necessary  iu  the  will  itself  to 
(Ilsi)ose  of  any  other  property  that  there 
might  be,  and  they  were  made  accordingly, 
so  that  the  bequests  to  all  the  other  legatees 
under  the  will  be  had  conditioned  on  bis 
surviving  her.  And  then  this  deed  was  made 
to  me  by  them,  and  I  deeded  it  back  to  them 
ns  husband  and  wife.  Q.  Then  these  deeds 
were  made  simply  to  make  sure  that  she 
would  have  the  use  of  that  property?  A. 
No,  sir.    Q.  What  was  it  for?    A.  To  give 


her  tbe  absolute  ownership  of  that  property. 
I  recognized  that  simply  and  purely  as  a 
request  and  not  intending  to  be  binding  or 
conclusive  upon  ber  in  any  shape  or  manner. 
Q.  Did  they  say  so?    A.  Yes.  sir ;    over  and 
over  again  In  their  discussions.    Not  at  this 
particular  time,  but  in  talk  at  other  times 
both  prior  to  and  at  tbe  time  the  will  was 
drawn  bad  they  told  me  to  put  it  in  in  that 
way.    Q.  Did  she  ever  speak  to  yon  after- 
ward about  making  a  will  to  carry  out  that? 
A.  No,    sir.    Q.  It    was    tbe    understanding 
that  she  would,  wasn't  it  at  that  time?    A. 
Nothing  except  what  Is  stated  right  there. 
There  was  no  further  discussion  that  I  know 
of.    I  don't  know   that  there  was  another 
word  ever  said  about  It.    Q.  Wasn't  It  agreed 
by  her  that  she  would  make  that  In  tbe  will? 
A.  No  such  agreement  tbat  I  ever  heard  of. 
Q.  It  was  her  intention  to  do  it  at  that  time, 
wasn't  it?    A.  I  don't  know,  I  didn't  know 
it  was.    She  never  said  anythhig  «>f  tbe  kind 
to  me.    Q.  Do  you  recollect  of  having  some 
conversation  with  Mr.  Kelley  about  tbe  mat- 
ter?   A.  Yes.    Q.  Didn't  you   tell    him  she 
bad  lost  her  mind  and  could  not  make  a  will, 
but  if  she  recovered  again  yon   would  see 
to  it  tbat  she  made  tbat  wUl?    A.  I  don't 
know  tbat  I  ever  said  I  would  see  to  It    I 
scarcely  would  have  told  him  that  I  woaid 
see  to  making  a  will    I  might  have  said  tbat 
I  would  see  that  it  was  brought  to  ber  atten- 
tion.   Q.  Why  were  yon  going  to  Ke  to  it 
tbat  It  was  called  to  ber  attention  If  there 
wasn't  any   understanding   that   she  should 
make  that  in  tbe  will?    A.  Because  her  hus- 
band's request  was  there  and  I  wonld  think 
it  no  more  than  proptf  at  least  as  executor 
of  his  will,  and  for  another  reason,  that  all 
matters  relating  to  bis  iiroperty  should  be 
brought  to  her  attentloa    Q.  Didn't  you  say 
to  Mr.  Kell«7  In  that  conversation  tbat  tbat 
was   ttadr   understanding   tbat   sbe   should 
make  a  will  and  dispose  of  whatever  there 
was  left?    A.  I  don't  know.    I  have  no  recol-     i 
lection  of  exactly  what  I  did  say  to  blm.     | 
Q.  You  would  not  say  tbat  you  did  not  say     ^ 
that  to  him?    A.  No.    I  would  not  say  tbat 
I  did  not  say  that— that  tbat  was  my  Idea 
of  their  understanding.    Q.  And  didn't  you     | 
also  tell  me  tbat  the  first  time  I  talked  wltb     , 
you  abont  it?    A.  It  is  possible.    Mr.  CablH:     | 
That  is  your  understanding  of  it  yet  ^'^ 
it?    A.  Tbat  Is  my  understanding  of  It  yet" 
Tbe  will  of  June  23,  1000,  contained  the  fol-     j 
lowing  provisions,  among  others,  vis.  :  "After     j 
tbe  payment  of  all  my  Just  debts  and  funeral     i 
expenses,  I  give,  devise  and  t>equeath  to  my 
beloved  wife,  Harriet  M.  Ferris,  should  abe     I 
survive  me,  all  my  real  and  personal  prop- 
erty of  which  I  may  die  possessed,  of  every 
kind,  name  and  nature  whatsoever.    Sbould 
my  wife,  Harriet  M.  Ferris,  not  survive  me. 
then  it  is  my  will  tbat  my  executor  dispose 
of  all  my  property,  both  real  and  personal.     ^ 
and  apply  the  proceeds  thereof  as  follows: 
First  I  give  and  bequeath  to  Oeorge  Baken. 
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of  Leslie,  Ingbam  county,  Michigan,  the 
sum  of  one  hundred  dollars  ($100).  Second. 
To  Delia  Havens,  of  Gratiot  county,  Mich- 
igan, I  give  and  l>eqneath  the  sum  of  one 
hundred  dollars  ($100).  Third.  To  the  First 
Free  Will  Baptist  Church  of  the  City  of 
Lansing,  Ingbam  county,  Michigan,  also 
known  as  the  'Park  Free  Baptist  Church,'  I 
gi\e  and  bequeath  the  sum  of  one  thousand 
three  hundred  dollars  ($1,300),  provided  that 
the  said  First  Free  Will  Baptist  Chnrch  shall 
deliver  up  for  cancellation  a  certain  note 
given  by  me  and  held  by  it  Fourth.  All  the 
rest,  'residue  and  remainder  of  my  estate  I 
give  and  bequeath  to  the  tmstees  of  Hills- 
dale College  in  the  city  of  Hillsdale,  county 
of  Hillsdale  and  state  of  Michigan,  said  sum 
to  be  held  and  Invested  by  the  trustees  as  a 
perpetual  fund,  the  principal  of  which  shall 
forever  keep  inviolate  and  the  Income  thereof 
shall  be  used  under  the  direction  of  said  board 
of  trustees  for  tbe  purpose  of  aiding  needy  and 
deserving  young  men  who  are  studying  for 
tbe  work  of  tbe  ministry  in  tbe  Free  Baptist 
Churches  and  other  evangelical  churches. 
•  •  •  Should  my  wife,  Harriet  M.  Ferris, 
survive  me,  then,  as  hereinbefore  stated,  all 
of  tbe  foregoing  bequests  shall  be  held  to  be 
null  and  void  and  my  entire  estate,  both  real 
and  penoaal,  is  her^y  given  and  bequeathed 
absolutely  to  her,  but  it  is  my  request  that 
she  shall,  either  before  her  death  by  gift,  or 
In  such  other  manner  as  she  shall  deem 
proper  or  after  her  death  by  will,  transfer, 
grant  and  give  to  the  foregoing  legatees  the 
Bums  and  amounts  hereinbefore  set  forth  out 
of  whatever  may  remain  of  the  proceeds  of 
my  property,  real  and  personal,  over  and 
above  what  she  may  have  used,  or  desire  to 
use,  during  her  lifetime,  for  her  own  main- 
tenance, or  for  other  purposes  to  which  she 
may  desire  to  apply  it."  Mr.  Ferris  died 
July  21,  1901,  aged  about  80  years.  A  few 
weeks  before  tbe  death  of  her  husband,  Mrs. 
Ferris  became  mentally  incompetent  and  so 
continued  till  the  time  of  her  death  on  June 
2,  1904.  The  circuit  Judge,  after  hearing  tbe 
proofs  In  open  court,  entered  a  decree  dis- 
missing tbe  bill,  but  filed  no  opinion,  and 
we  are  therefore  not  informed  as  to  his 
reasons.  Complainants  have  appealed  from 
the  decree  to  this  court. 

Complainants'  counsel  contend  that  com- 
plainants were  entitled  to  a  decree  for  tbe 
following  reasons:  (1)  That  the  will  of  Mr. 
Ferris  creates  a  precatory  trust  in  favor  of 
his  legatees;  (2)  that  the  will  and  the  deeds 
are  contemijoraneous  writings,  parts  of  one 
transaction  to  be  construed  together  as 
though  contained  In  the  same  instrument, 
and,  construed  in  the  light  of  the  surrounding 
circumstances,  they  create  a  precatory  trust 
in  favor  of  tbe  legatees;  (3)  that  the  deeds 
were  made  upon  express  contract  that  In 
consideration  thereof  and  of  the  will,  Mrs. 
Ferris  would  dispose  of  the  property,  or  so 
much  thereof  as  remained  at  tbe  time  of  her 
decease,  in  favor  of  her  husband's  l^atees. 


There  is  no  sufficient  basis  under  the  proofs 
in  this  case  for  tbe  application  of  the  doctrine 
of  precatory  trusts  to  the  real  estate  in  ques- 
tion. The  real  property  was  not  disposed  of, 
nor  Intended  to  be  disposed  of,  by  the  will, 
except  in  the  event  that  the  testator  survived 
his  wife.  The  very  purpose  of  the  deeds  was 
to  aroid  a  contest  of  her  title  which  might 
arise  in  case  she  derived  her  title  from  her 
husband's  will.  A  present  interest  was  con- 
veyed by  the  deed  and  tbe  parties  actually 
intended  that  their  effect  should  be  that 
which  the  law  impressed  upon  them.  The 
essence  of  the  doctrine  of  precatory  trusts  Is 
that  tbe  words  creating  them,  while  In  form 
the  expression  of  a  request  wish,  or  recom- 
mendation on  tbe  part  of  the  testator,  are,  in 
fact.  Intended  by  him  as  a  positive  direction 
or  command  obligatory  upon  tbe  person  to 
whom  they  are  addressed.  In  tbe  case  before 
us,  the  testator  bad  no  legal  authority,  in- 
dependent of  contract  to  direct  by  will  what 
disposition  should  be  made  of  this  real  estate. 
Mrs.  Ferris  was  not  a  party  to  the  will  and 
had  no  control  over  it  Mr.  Ferris  could  have 
changed  it  or  revoked  it  at  any  time  regard- 
less of  her  wishes,  and  it  is  manifest  that  if 
he  intentionally  gave  her  a  title  to  this  prop- 
erty by  deed,  he  could  not  without  tm  agree- 
ment on  her  part  change  that  title  by  bis 
will. 

It  is  contended,  however,  that  there  was  an 
oral  agreement  between  Mr.  Ferris  and  his 
wife  that  in  consideration  of  the  deeds  Mrs. 
Ferris  should  dispose  of  such  portion  of  her 
husband's  property  as  remained  at  tbe  time 
of  her  death,  in  accordance  with  his  will. 
The  burden  of  proof  was  on  the  complainants 
to  sustain  their  contention  in  this  regard, 
and  for  this  purpose  they  called  the  defend- 
ant Clark  C.  Wood  as  a  witness  in  their  be- 
half, whose  testimony  on  the  subject  of  tbe 
agreement  has  been  hereinbefore  quoted. 
Tbe  testimony  of  Mr.  Wood  does  not  support 
the  contention  that  an  agreement  was  made. 
On  the  contrary,  he  testifies  that  the  deeds 
were  made  to  give  Mrs.  Ferris  tbe  absolute 
ownership  of  the  property  in  case  she  sur- 
vived, and  that  the  request  in  Mr.  Ferris' 
will  was  not  intended  to  be  binding  upon 
Mrs.  Ferris,  as  they  both  repeatedly  told  bim. 
The  most  that  can  be  claimed  for  his  testi- 
mony is  that  he  told  complainants'  counsel 
and  Mr.  Kelley  that  be  had  an  Idea  that  they 
bad  an  understanding  that  she  would  carry 
out  his  request  and  that  he  still  had  that 
idea  or  understanding.  But  be  expressly 
testified  that  he  never  heard  of  any  such 
agreement,  and  we  cannot  treat  bis  conjec- 
ture or  understanding,  not  derived  from  tbe 
parties  or  based  upon  facts  disclosed,  as 
overthrowing  his  positive  testimony.  The 
evidence  disclosed  by  the  recurd  indicates 
that  Mr.  Ferris  relied  upon  his  wife's  affec- 
tionate regard  for  bis  wishes  rather  than 
upon  a  binding  agreement  Doubtless,  if  she 
had  retained  her  mental  faculties,  she  would 
have  complied  with   bis  request    Unfortu- 
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notely,    h«r   mind   failed   before  the   time 
arrived  for  action  on  her  part 

The  decree  of  the  circuit  court  Is  affirmed, 
with  costs  of  this  court 


LANO  et  aL  t.  OSCEOIiA  CONSOU  MIN- 
ING  CO. 
(Supreme  Court  of  Michigan.    Juiy  23,  1906.) 

1.  ADVEBSB    POBSEaSIOR  —  HiVIDENOK  —  COLOB 
OF   XlIIX.  . 

Where  defendant's  grantor  purchased  cer- 
tain land  in  controversy  at  a  partition  sale, 
the  commissioner's  deed  purportmg  to  convey 
the  entire  property,  and  thereafter  from  March 
17,  1878,  until  April  25,  1902,  defendant  and 
his  grantor  had  possession  of  and  conducted 
mining  operations  on  the  premises,  and  paid 
all  the  taxes  assessed  against  the  same,  the  com- 
missioner's deed  gave  color  of  title  to  the  whole 
of  the  land,  so  that  defendant  acquired  title 
thereto  hy  adverse  possession. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Adverse  Possessicxi,  {§  44S-450.J 

2.  Deeds— CoNSTBucrrioN  —  Estates  Cbeated 
— Tenancy  in  Common. 

The  original  owner  of  certain  land  In  con- 
trovenv  conveyed  an  undivided  one-fourth  there- 
of to  S. ;  the  deed  being  at  once  recorded  in  H. 
county,  where  the  land  lay.  The  original  own- 
er thereafter  conveyed  the  .remaining  three- 
fourths  to  S.,  hut  that  deed  was  not  recorded 
in  H.  county  until  1899,  prior  to  which  S.  ex- 
ecuted a  quitclaim  deed,  conveying  the  wh61e 
of  the  land  to  J.,  which  deed  was  immediately 
recorded  in  O.  county,  and  waa  thereafter  re- 
corded in  H.  county,  prior  to  which  3.  and 
wife  (quitclaimed  the  land  to  plaintiffs.  Held, 
that  since  S.,  at  the  time  he  deeded  the  land  to 
J.,  owned  the  whole  thereof,  and  his  deed  pur- 
ported to  convey  the  whole  tract  it  was  ef- 
fective for  that  purpose,  so  that- J.  was  never 
a  tenant  in  common  of  any  part  of  the  laud. 
[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Deeds,  tS  431^33.] 

Error  to  Circuit  Court  Houghton  County; 
Albert  T.  Streeter,  Judge. 

Ejectment  by  Annie  S.  Lang  and  others 
against  the  Osceola  Consolidated  Mining 
Company.  From  a  Judgment  In  favor  of 
defendant,  plaintiffs  bring  error.    Affirmed. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY.  BLAIR,  OSTRANDBR,  and 
MOORE,  JJ. 

P.  H.  O'Brien  (Cbas.  R.  Brown  and  R. 
T.  Looney,  of  counsel),  for  appellants.    Ball 
&  Stone  (Louis  Marshall,  of  counsel),  for 
■  appellee. 

CARPENTER,  C.  J.  This  Is  an  action  of 
ejectment  to  recover  an  undivided  three- 
fourths  Interest  of  the  S.  W.  %  of  section 
6,  township  56  N.,  of  range  32  W.,  in  the 
county  of  Houghton,  In  this  state.  One  Al- 
fred Williams  was  the  original  owner  of  this 
property.  On  October  13,  1859,  by  warranty 
deed  be  conveyed  an  undivided  one-fourth 
Interest  to  Abner  Sherman.  Abner  died  in 
1863.  He  was  the  husband  of  plalntltT  Rosa 
and  the  father  of  the  other  two  plaintiffs. 
This  deed  was  at  once  recorded  in  the  office 
of  the  register  of  deeds  for  the  county  of 
Houghton.     On  the  2Tth  of  July,  1860,  said 


Williams  conveyed  to  said  Sherman  an  un- 
divided three-fourths  Interest  in  said  land. 
This  deed  was  recorded  in  the  county  of 
Ontonagon  on  the  18th  of  September.  1860, 
and   was   not  recorded   in   the   coontj  of 
Houghton  until  the  21st  of  July,  1890.    Od 
the  8tb  of  November,  1862,  said  Abner  Slier- 
man  executed  a  quitclaim   deed  conveying 
the  whole  of  said  land  to  George  C.  Jones. 
This  deed  was  recorded  In  the  county  of 
Ontonagon  November  10,  1862,  and  was  not 
recorded  in  the  county  of  Houghton  until 
January  8,  1900.     On  the  6th  of  January, 
1900,   George  C.  Jones   and   wife   by   quit- 
claim deed  conveyed  this  land  to  plaintiffs. 
The  foregoing  is  plaintiffs'   chain  of  title. 
We   will    now    state   defendant's   chain  of 
title.     December  24,  1867,  after  the  death 
of  Alfred  Williams,  bis  son,  James  A.  Wil- 
liams, by  quitclaim  deed,  conveyed  the  nndi- 
Tided  three-fourths  of  said  land  to   B.  N. 
Wilcox.     This  deed  was  at  once  recorded 
in  Houghton  cotmty.    On  the  19th  of  Novem- 
ber, 1868,  Wilcox  by  warranty  deed,  recit- 
ing the  consideration  of  $1,  conveyed  this 
undivided  three-fourths  Interest  In  said  land 
to  Ellsha  T.  Lorlng,  trustee.    This  deed  was 
at  once  recorded  In  Houghton  county.    July 
12,  1875,  Ellsha  T.  Lorlng,  trustee,  by  quit- 
claim deed  conveyed  said  undivided  three- 
fourths  interest  in  said  land  to  the  Kear- 
sarge  Mining  Company,  a  Michigan  corpora- 
tion.    This  deed  was  at  once  recorded  In 
Houghton  county.    Shortly  after  said  Interest 
was  deeded  to  the  Kearsarge  Mining  (com- 
pany, that  company  Instituted  in  the  circuit 
court  for  the  county  of  Houghton,  In  chan- 
cery, a  partition  suit  against  the  three  plain- 
tiffs in  this  case,  therein  alleging  that  It 
said  Kearsarge  Mining  Company,  owned  a 
three-fourths  interest  in  said  land  and  the 
plaintiffs  the  remaining  one-fourth.     A  de- 
cree was  entered  in  this  suit  declaring  the 
ownership  in  said  land  to  be  as  averred 
In  the  bill  of  complaint  (it  will  be  observed 
that  this  corresponded  with  the  record  In 
the  office  of  the  register  of  deeds  for  the 
county    of     Houghton)     and    ordering    the 
premises  to  be  sold  and  the  proceeds  di- 
vided.    In  accordance  with  this  order  the 
land  was  sold  at  public  auction  by  a  chv 
cult  court  commissioner.    At  that  sale  the 
Kearsarge  Mining  Company  became  the  pur- 
chaser.     The    purchase    price    was   $4,000. 
This  was  duly  paid  and  divided,  plaintiffs 
receiving   $1,000.      The    commissioner    con- 
ducting this  sale  in  pursuance  of  the  order 
of  the  court  executed  and  delivered  to  the 
said  Kearsarge  Mining  Company  a  deed  of 
the  entire  of  said  premises,  dated  March 
17,    1878.      Thia    deed    was    recorded    In 
Houghton  county  March  20,  1878.    On  the 
28th  of  October,  1897,  the  Kearsarge  Mining 
Company  deeded  said   land   to  defendant 
This  deed  was  recorded  November  3,  1897, 
in  Houghton  county.    For  many  years  prior 
to  the  commencement  of  this  suit  defendant 
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and  Itfl  grantor,  the  Kearaarge  Mining  Com- 
pany, vaa  in  possession  of  this  land.  The 
facta  respecting  this  possession  are  stated  In 
plalntUTs  brief  as  follows:  "(a)  There  was 
a  log  honse  built  on  the  premises  in  dispute 
In  1877.  It  occupied  a  piece  of  ground  about 
the  slEe  of  an  ordinary  village  lot,  and  said 
house  was  occupied  continuously  by  the  ten- 
ants of  the  defendant  or  their  predecessors 
in  title,  from  that  time  until  the  commence- 
ment of  this  action  on  April  25,  1902.  (b) 
For  Ave  months  In  1883,  the  Kearsarge  Min- 
ing Company  and  the  predecessors  in  title 
of  defendant,  were  engaged  In  exploring  and 
sinking  pits  In  said  premises,  (c)  One  Boll- 
mann,  In  the  employ  of  said  Kearsarge  Min- 
ing Company,  was  cutting  timber  on  said 
premises  in  1888,  1887,  188S,  and  1889.  (d) 
There  was  no  further  work  of  any  kind 
done  until  1888  when  the  Kearsarge  Mining 
Company  began  to  sink  No.  S  shaft  on  said 
premises,  (e)  Brer  since  1898,  the  Kearsarge 
Mining  Company  or  the  defendant  has  con- 
ducted mining  operations  on  said  premises 
and  made  improvements  incident  thereto, 
(f)  That  the  Kearsarge  Mining  Company 
paid  all  the  taxes  assessable  upon  and 
against  tbe  entire  of  said  land  from  the  16th 
of  March,  1878,  to  October  28,  1897,  and  since 
then  the  defendant  has  paid  the  taxes."  It 
should  also  be  stated  that  during  this  time  no 
part  of  the  land  has  been  In  the  adverse  pos- 
session of  any  other  person.  The  trial  court 
directed  a  verdict  in  defendant's  favor  upon 
the  ground  that  defendant  had  acquired 
title  by  adverse  possession.  Plaintiffs  ask  us 
to  reverse  tbe  Judgment  entered  on  said  ver- 
dict 

If  the  Kearsarge  Mining  Company  was  not 
a  tenant  In  common  with  plaintiffs'  grantor, 
Jones,  we  think  It  clear  that  the  letter's 
title  has  been  extinguished  by  adverse  pos- 
session. The  commissioner's  deed  executed 
In  pursuance  of  the  order  of  the  court  In 
the  partition  suit  gave  color  of  title  to  the 
whole  of  said  land.  During  the  entire  time 
that  has  elapsed  since  that  deed  was  exe- 
cuted until  this  suit  was  commenced  (24 
years)  defendant  or  Its  grantor  has  been  in 
actual  occupancy  of  a  part  of  the  land,  and 
no  one  has  been  In  adverse  occupancy  of 
any  part  of  It  The  principle  of  law  control- 
ling this  case  Is  clearly  and  correctly  stated 
by  the  Supreme  Court  of  Minnesota,  speak- 
tog  through  Mitchell,  J.,  as  follows:  "The 
general  doctrine  of  the  courts  In  the  United 
States  Is  that  where  the  occupant,  or  those 
under  whom  he  claims,  enter  into  posses- 
sion under  claim  of  title,  founding  such  claim 
opon  some  written  Instrument  as  being  a 
conveyance  of  the  premises  In  question,  and 
there  has  been  a  continued  occupation  of 
Some  part  of  the  land  Included  in  such  con- 
veyance, be  or  they  will  be  deemed  to  have 
been  in  adverse  possession  of  tbe  whole  of 
rach  premises  If  not  In  the  adverse  posses- 
sion of  any  one  else."    Murphy  v.  Doyle,  37 


Minn.  113,  38  N.  W.  220.  This  case  was  dis- 
tinguished In  Turner  v.  Stephenson,  72  Mich. 
400,  40  N.  W.  735,  2  L.  R.  A.  277;  and  ap- 
proved in  Clark  v.  Oampau,  02  Mich.  573, 
52  N.  W.  1026.  See,  also.  Fuller  v.  Swens- 
berg,  106  Mich.  306,  64  N.  W.  463,  68  Am.  St 
Rep.  481 ;  Mlllerd  v.  Reeves,  1  Mich.  114. 

But  plaintiffs  contend  that  "George  C. 
Jones  was  a  tenant  in  common"  of  defend- 
ant and  Its  grantor,  and  that  "whatever  pos- 
session the  defendant  and  its  grantor  had 
will  not  be  presumed  to  be  adverse  as  against 
him."  there  Is  no  force  to  this  contention 
unless  there  was  a  tendency  In  common. 
The  ground  of  plaintiffs'  contention  that 
there  was  such  a  tendency  is  this,  viz.,  that 
the  only  title  defendant  has  to  tbe  land  In 
controversy  Is  that  acquired  by  the  com- 
missioner's deed  in  the  partition  suit  (they 
claim  that  according  to  Peters  v.  Cartler, 
80  Mich.  124,  45  N.  W.  73,  20  Am.  St  Rep. 
606,  the  earlier  deeds  did  not  cut  off  the 
title  conveyed  by  the  unrecorded  deed  to 
Sherman,  which  was  by  him  transferred  to 
Jones),  and  that  this  deed  conveyed  the  un- 
divided one-fourth  of  the  land,  then  stand- 
ing of  record  In  the  name  of  Abner  Sher- 
man, to  defendant,  and  that  the  remaining 
three-fourths  of  the  land  was  owned  and 
continued  to  be  owned  by  Jones  and  his 
grantee.  We  think  this  contention  unsound. 
Abner  Sherman,  at  the  time  he  deeded  to 
Jones,  owned  the  whole  of  tbe  land  In  con- 
troversy. Sherman's  deed  to  Jones  purported 
to  convey  the  whole  of  said  land.  We  must 
deny  plalntUTs'  contention  that  this  deed 
would  donvey  tbe  Interest  acquired  by  the 
unrecorded  deed  and  would  not  convey  the 
interest  acquired  by  the  recorded  deed.  It 
conveyed  the  whole  of  said  land.  If  Jones' 
title  was  not  cut  off  by  the  sale  under  the 
partition  proceedings  (and  If  It  was  plain- 
tiffs cannot  recover),  he  continued  to  own  the 
whole  of  said  land.  His  Interest  was  never 
that  of  a  tenant  In  common  and  It  cannot, 
for  that  reason,  be  claimed  that  the  posses- 
sion of  defendant  and  its  grantor  was  not 
adverse.  The  trial  court  correctly  decided 
that  defendant  had  acquired  a  title  bjr  ad- 
verse possession. 

The  Judgment  Is  affirmed. 


LADD  V.  GERMAIN. 

(Supreme  Court  of  Michigan.    July  23,  190G.) 

1.  Tbial  —  iNSTBucrrioNs  —  Requests  —  In- 
STBUCTions  Albeadt  Giver. 

In  an  action  for  injuries  sustained  in  a 
collision,  owing  to  defendant  having  driven  his 
vehicle  into  plaintiff's  from  the  rear  the  court 
instructed  that  If  plaintiff  on  hearing  the  ap- 
proach of  defendant's  horses  suddenly  turned 
his  horse  to  the  left,  and  brought  his  carriage 
immediately  in  front  of  defendant's  horses,  as 
they  were  turning  to  the  left  and  attempting 
to  pass  plaintiff,  and  defendant  was  exercising 
such  care  as  a  person  of  ordinary  prudence 
would  commonly  use,  and  that  the  collision  was 
a  result  of  plaintiff  so  turning  the  carriage. 
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plaintiff  could  not  recover,  and  that  it  was  the 
duty  of  defendant  as  he  approached  the  convey- 
ance of  plaintiff  to  use  ordinary  care  to  avoid 
collision,  and  that  If  he  desired  to  pass  plain- 
tiff it  was  bis  duty  to  have  guided  his  team  so 
as  to  pass  safely.  Held,  that  the  instructions 
were  sufficient,  and  there  was  no  error  in  re- 
fusing to  instruct  that  if  the  jury  found  that 
if  plaintiff  had  continued  to  drive  straight  ahead 
the  collision  would  not  have  occurred  plaintiff 
could  not  recover. 

2.   ApPEALr-QuESTIONB    RKVMWA.BLB— ESTOP- 
PEL TO  Alleox  Ebbor. 

The  trial  court,  having  given  a  definition 
of  gross  negligence  at  defendant's  request,  which 
definition  was  supported  by  the  evidence,  he 
cannot  complain  on  appeal,  because  the  trial 
court  assumed  that  deiSnition  to  be  correct. 

[Eid.  Note. — For  cases  in  point,  see  vol.  8, 
Gent.  Dig.  Appeal  and  Error,  (  8602.] 

Error  to  Circalt  Cotirt,  Saginaw  Connty; 
WiUlam  O.  Gage,  Judge. 

Action  by  Mary  Ladd  against  Edward 
Germain.  Jndgment  in  favor  of  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Argued  before  OARPEXTEB,  C.  J.,  and  Mc- 
AliVAY,  GRANT,  BLAIR,  and  MOORE,  JJ. 

Weadock,  Purcell  &  Weadock,  for  appel- 
lant   Frank  E.  Emerick,  for  appellee. 

MOORE,  J.  The  plaintiff  recovered  a 
Judgment  In  the  sum  of  $500.  The  defend- 
ant has  brougbt  the  case  here  by  writ  of 
error. 

Tbis  litigation  grows  out  of  the  same  state 
of  facts  as  Herbeck  t.  Germain,  107  N.  W. 
901.  The  plaintiff  and  the  defendant  in  each 
of  the  eases  make  substantially  the  same 
claim.  A  reference  to  the  case  as  reported 
will  make  a  long  statement  of  the  questions 
involved  In  this  case  unnecessary.  Error  Is 
assigned  because  of  certain  questions  put  to 
the  defendant  on  the  cross-examination. 
What  we  said  upon  that  phase  of  the  case  In 
Herbeck  t.  Germain  will  apply  equally  well 
here.  Error  is  assigned  upon  the  refusal 
of  the  court  to  give  the  following  request: 
"If  you  find  from  the  evidence  that  if  plain- 
tiff's son-in-law  had  continued  to  drive  his 
horse  and  carriage  straight  ahead  the  colli- 
sion would  not  have  occurred,  then  the  plain- 
tiff cannot  recover."  It  was  the  claim  of 
plaintiff  that  she  was  Injured  while  she  was 
riding  in  a  concord  buggy,  going  south  on 
Washington  avenue,  at  the  rate  of  five  or 
six  miles  an  hour,  the  said  carriage  being 
driven  within  12  or  14  Inches  of  the  west 
curb;  the  street  at  this  point  being  unob- 
structed and  the  paved  portion  thereof  40 
feet  wide,  by  the  defendant  driving  a  team 
at  the  rate  of  10  or  12  miles  an  hour  (the 
team  not  mnning  away,  but  being  under 
control  of  the  defendant,  and  in  broad  day- 
light), that  under  these  conditions  the  de- 
fendant drove  his  team  into  the  back  of 
the  concord  buggy  in  which  plaintiff  was 
riding,  tearing  up  the  seat  and  destroying 
both  wheels  of  the  buggy  on  the  east  side, 
BO  that  the  hubs  were  on  the  sidewalk.  Ac- 
cording to  the  claim  of  the  plaintiff  there 
was   upwards   of   30   feet  of   unobstructed 


paved  street  between  the  buggy  In  whlc-t 
she  was  riding  and  the  east  curb.  There  wui 
testimony  tending  to  support  this  claim. 

The  Judge  charged  the  Jury  as  fbllows: 
"If  from  the  evidence  in  this  case  you  flud 
that  the  plaintiff's  son-in-law  upon  bearing 
the  approach  of  the  defendant's  horses, 
suddenly  turned  his  horse  to  the  left  and 
brought  the  carriage  in  which  plaintiff  wa« 
riding,  Inunediately  in  front  of  tbe  defend- 
ant's horses  as  they  were  turning  to  the  left 
and  attempting  to  pass  the  carriage  in  which 
she  was  riding,  and  if  yon  find  that  the  de- 
fendant was  exercising  such  a  degree  of  care 
and  caution  to  avoid  a  collision,  as  a  person 
of  ordinary  prudence  would  commonly  use 
to  avoid  a  collision,  and  that  the  collisloD 
followed  as  a  result  of  plalntlfTs  son-ln-lav 
thus  turning  the  carriage  In  front  of  de- 
fendant's horses  and  thereby  the  plaintiff 
was  Injured,  this  plaintiff  cannot  recover 
because  If  there  was  injury  resulting  from 
tbe  collision  under  such  circumstances  the 
result  of  tbe  negligence  of  the  plaintiffs 
son-in-law  in  such  case  would  be  imputed 
to  her  and  would  prevent  her  from  recover- 
ing for  any  Injury  which  she  may  baT« 
thereby  sustained.  •  •  •  It  was  the 
duty  of  the  defendant  In  this  case  as  be 
approached  the  conveyance  in  which  plaht- 
tiff  was  riding  to  use  and  employ  ordlnaiy 
and  reasonable  care,  diligence,  prudence  and 
caution  in  driving,  guiding,  managing  and 
controlling  his  team  to  avoid  running  in- 
to or  colliding  with  the  conveyance  of  the 
plaintiff,  and  if  be  desired  to  pass  by  the 
conveyance  In  which  plaintiff  and  her  son- 
in-law  were  seated  It  was  his  duty  with  like 
prudence,  diligence,  care  and  cantlon  .and 
in  such  seasonable  time  and  distance  as  i 
prudent  man  would  exercise  under  all  tlie 
circumstances  and  conditions  then  existiui;. 
to  have  turned,  guided  and  driven  his  team 
to  and  by  the  side  of  tbe  buggy  so  as  to  p»ss 
tbe  same  safely  and  without  collision.  That 
is,  it  was  his  duty  In  so  approaching  or  at- 
tempting to  pass  the  conveyance  in  which 
plaintiff  was  riding,  to  use  such  care,  skill. 
diligence,  prudence,  and  caution  as  a  man  of 
ordinary  care,  diligence,  prudence,  and  ela- 
tion would  use  under  the  same  or  shnilar 
circumstances."  The  defendant  has  no  just 
cause  of  complaint  because  of  the  way  this 
phase  of  the  case  was  submitted.  The  judge 
defined  gross  negligence  as  requested  by  de- 
fendant, as  "an  intentional  failure  to  per- 
form a  manifest  duty  in  reckless  dlsregfid 
of  the  consequences  as  affecting  the  life  i)^ 
property  of  another,  and  also  Implies  a 
thoughtless  disregard  of  consequences  witli- 
out  any  effort  to  avoid  them."  The  claim 
is  made  that  there  was  no  evidence  to  brinj 
tbe  case  within  the  definition  laid  down  in 
La  Barge  v.  Pere  Marquette  Ry.  Co,  1^1 
Mich.  139,  95  N.  W.  1073.  We  are  not  called 
upon  to  consider  whether  there  was  evidence 
of  gross  negligence  as  properly  defined.  Tiie 
question  is  whether  there  was  evidence  of 


Digitized  by  LjOOQIC 


Mich.) 


SAGINAW  LUMBER  &  SALT  CO.  ▼.  QBIFFORB. 


681 


gross  negligence  as  defined  by  defendant. 
Tbe  trial  conrt  baring  accepted  that  defini- 
tion owed  no  obligation  to  defendant  to  see 
it  tliera  was  evidence  according  to  another 
detinition.  In  other  words,  defendant  can- 
not complain  because  the  trial  court  assumed 
that  definition  to  be  correct  He  cannot 
rely  on  an  error  resulting  from  the  accept- 
ance of  his  own  theory.  Famsworth  t. 
Fraser,  187  MIcb.  296,  100  N.  W.  400.  It  is 
sofScient  therefore  to  say  in  answer  to  de- 
fendant's objection  to  the  charge  respecting 
gross  negligence  that  the  definition  of  gross 
negligence  was  given  at  his  request,  and  ac- 
cording to  that  definition  there  was  evidence 
warranting  the  submission  of  the  question 
to  the  Jury.  A  careful  examination  of  tlw 
record  leads  us  to  say  there  is  no  reversible 
error. 
Judgment  Is  afflnued. 


SAGINAW  LUMBER  &  SAI/T  00.  v.  ORIF- 

FORB. 
(Supreme  Court  of  Michigan.    July  23,  1906.) 

1.  IWJTJKCTION   —   COMPIAIHT— AmIBAVIT  — 

Prima   Facie  Cask. 

A  bill  for  injunction  alleged  that  complain- 
ant was  owner  in  fee  of  a  certain  island  and 
that  it  had  been  in  the  actual  possession  there- 
of and  of  the  fishing  rights  pertaioing  there- 
to for  20  yeard,  which  rights  were  worth  $1,- 
000  annually.  It  also  charged  tliat  complain- 
ant was  entitled  to  all  riparian  and  fishing 
rights  bei<»ging  to  the  island,  renting  and  con- 
trolling the  same,  and  the  renting  thereof  to 
defendant  for  the  season  ending  in  the  spring 
of  1905,  and  then  charged  that  defendant  Baa 
continued  to  trespass  both  on  the  iaiand  and  in 
the  fishing  grounds  after  termination  of  the 
lease,  and  would  continue  to  do  so  unless  re- 
strained, to  complainant's  irreparable  loss.  De- 
fendant admitted  that  complainant  was  the  own- 
er of  such  fishing  rights,  etc.,  but  claimed  that 
he  had  a  right  to  fish  as  he  proposed  to  do. 
Beld,  that  the  bill  and  affidavit  alleging  sach 
bicts  made  a  prima  facie  case  for  an  injunction. 

2.  CertIOBASI    —    CONTEIOT  —  COMMITMEin— 

Review. 

Where  a  complaint  and  affidavit  for  a 
preliminarv  injunction  made  a  prima  facie 
case  tor  tne  issuance  thereof,  ana  no  appeal 
was  taken  from  an  order  denying  defendant's 
motion  to  dissolve  the  injunction,  which  de- 
fendant deliberately  disobeyed,  defendant  was 
not  entitled  to  certiorari  to  review  an  order 
committing  him  for  contempt  In  violating  the 
injunction,  on  the  ground  that  the  injunction 
waa  void. 

Certiorari  to  Circuit  Court,  Saginaw  Coun- 
ty;  William  G.  Gage,  Judge. 

Certiorari  by  Andrew  Griffore  to  review 
an  order  adjudging  petitioner  guilty  of  con- 
tempt In  violating  an  injunction  obtained 
against  him  by  the  Saginaw  Lumber  &  Salt 
Company.    Order  affirmed. 

Argued  before  CARPENTER,  O.  J.,  and 
MONTGOMERY,  OSTRANDER,  HOOKER, 
and  MOORE,  JJ. 

A.  Elwood  Snow  and  Fred  L.  Eaton,  for 
tppellnnt  Weadock,  Purcell  ft  Weadock,  tor 
appellee. 


MOORE,  J.  The  complainant  in  October, 
1905,  filed  an  injunction  bill,  and  obtained 
a  temporary  injunction.  The  defendant  an- 
swered the  bill,  and  moved  to  have  the  in- 
junction dissolved.  After  a  hearing  the 
motion  to  dissolve  tlie  Injunction  was  over- 
ruled. No  appeal  was  taken  from  tills  order. 
After  tills  motion  was  decided  an  amended 
answer  was  filed.  The  defendant  ignored  the 
Injunction.  He  was  cited  before  the  court 
to  show  cause  why  he  should  not  be  pun- 
ished for  contempt  To  this  citation  he 
made  answer.  After  a  hearing  he  was 
found  guilty  of  contempt  by  the  Judge,  who 
directed  tliat  he  pay  a  fine  of  $25  or  in  de- 
fault thereof  that  he  be  confined  in  the  coun- 
ty Jail,  etc.  A  precept  was  Issued,  and 
placed  in  the  tiands  of  the  sheriff  for  his 
arrest,  because  be  had  not  paid  the  fine  as 
provided  in  the  order.  He  then  paid  the 
fine  to  the  sheriff  and  now  seeks  by  the  wrtt 
of  certiorari  to  review  the  action  of  the  clr- 
cnit  Judge  in  adjudging  him  guilty  of  con- 
tempt 

It  is  claimed  the  injunction  was  void  be- 
cause It  deprived  the  defendant  of  the  right 
to  carry  on  his  occupation  without  a  hearing, 
and  as  the  Injunction  was  void,  defoidant 
was  not  guilty  of  contempt  In  disregarding 
It.  In  the  bill  of  complaint  it  was  alleged 
that  complainant  was,  by  proper  conveyances 
to  his  grantors  and  from  them  to  him,  the 
owner  in  fee  of  Crow  Island,  and  had  l>een 
in  the  actual  possession  thereof  and  the 
fishing  rights  pertaining  thereto,  for  upwards 
of  20  years,  and  that  the  fishing  rights  are 
worth  $1,000  annually.  Paragraph  6  of  the 
bill  reads:  "For  the  past  twenty  years  your 
orator  has  been  for  the  most  of  the  time 
operating  a  saw  mill  and  lumber  and  salt 
plant  on  the  main  land  above  described  as 
640  acres,  which  Includes  said  Crow  Island 
and  that  during  all  of  said  time  your  orator 
has  been  in  absolute  and  undisputed  actual 
possession  of  said  island  and  the  whole 
thereof,  and  all  riparian  and  fishing  rights, 
belonging  thereto,  and  exercised  said  pos- 
session and  control  over  the  same  by  using 
said  Island  In  connection  with  said  lumber- 
ing business,  and  to  boom  logs  and  conduct- 
ing, renting,  and  controlling  the  fishing  rights 
pertaining  thereto."  Paragraph  8  of  the  orig- 
inal answer  says:  "Answering  the  sixth 
paragraph,  defendant  admits  the  same."  The 
bill  alleges  In  detail  the  method  of  leasing 
the  fishing  rights,  the  making  of  a  lease  to 
defendant  for  the  fishing  season  ending  la 
the  spring  of  1905.  It  then  alleged  frequent 
trespasses  by  defendant  both  on  the  island 
and  In  the  fishing  grounds,  and  defendant's 
Intention  to  continue  these  trespasses,  re- 
sulting in  Irreparable  loss  to  complainant 
tmless  restrained,  and  that  the  defendant 
was  wholly  Irresponsible  financially.  De- 
fendant in  his  answer  Insisted  he  had  the 
right  to  fish  as  he  proposed  to  do,  and  Imd 
exercised  that  right  for  a  series  of  years. 
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We  do  not  tblnk  it  can  be  said  tbe  Injunc- 
tion was  void.  The  bill  of  complaint  and  tbe 
affidavit  accompanying  It  made  a  prima  facie 
caBe.  After  a  full  bearing,  the  circuit  Judge 
In  the  exercise  of  his  discretion  refused  to 
dissolve  the  Injunction.  No  appeal  was  taken 
from  that  order,  but  defendant  proceeded 
to  Ignore  it.  We  do  not  thinii  him  entitled 
to  tbe  writ  he  asks.  See  Oampbell  v.  Kent 
County  Circuit  Judge,  IH  Mich.  575,  70  N. 
W.  141;  Swett  v.  Thorklldsen,  116  Mich. 
814,  73  N.  W.  370;  Davis  v.  Township  of 
Frankenlust,  118  Mlcb.  494,  76  N.  W.  1045: 
Wolfe  Brick  Company  v.  Lonyo,  132  Mlcb. 
162,  93  N.  W.  251.  102  Am.  St  Rep.  412; 
Rboades  v.  McNamara,  135  Mlcb.  614,  98 
N.  W.  302. 
The  order  of  tbe  circuit  court)  is  affirmed. 

CARPENTER,  C.  J.,  and  MONTGOMERY, 
and  HOOKER,  JJ.,  concurred. 

OSTRANDER,  J.  I  concur  In  affirming 
the  case  upon  tbe  ground  that  the  order  ap- 
pealed from  has  been  satisfied  and  dis- 
charged. 


FERGUSON  T.  FERGUSON, 
<SupTeine  Court  of  Michigan.    July  23,  1900.) 

1.  DivoBCB— Judgment  —  Pleading— Issues 
AND  Pboof. 

When  a  divorce  suit  was  brought  on  for 
hearing. counsel  for  defendant  objected  to  pro- 
ceeding upon  the  pleadings,  consisting  of  bill 
and  answer,  and  filed  an  affidavit  showing  a 
cohabitation  after  the  filing  of  the  bill  and  an- 
swer. Tbe  objection  was  overruled  but  the  evi- 
dence showed  a  condonation  induced  by  prom- 
ises on  the  part  of  defendant,  and  a  failure  on 
his  part  to  perform  such  promises.  Held  that, 
though  the  pleadings  were  not  amended,  the 
'Court  had  jurisdiction  to  grant  complainant 
a  divorce. 

2.  Same— Alimony— Aw ABD  of  Gboss  Sum. 

Where  alimony  in  gross  is  awarded,  it  is 
'especially  important  that  every  fact  material 
to  the  determination  of  a  just  award  should  be 
hefore  tbe  court. 

[Bid.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,  S{  679,  680.] 

Appeal  from  Circuit  Court  Wayne  County* 
In  Chancery;    Joseph  W.  Donovan,  Judge. 

Suit  by  Myra  J.  Ferguson  against  John  O. 
Ferguson.  From  a  decree  in  favor  of  com- 
plainant defendant  appeals.  Affirmed,  but 
remanded  for  a  rehearing  on  the  Question  of 
alimony. 

Argued  before  CARPENTER,  C.  J.,  and 
MONTGOMERY,  OSTRANDER,  HOOKER, 
and  MOORE,  JJ. 

Fred  0.  Harvey  (Dickinson,  Stevenson,  Cul- 
len,  Warren  &  Butzel,  of  counsel),  for  appel- 
lant Geer,  Williams,  Martin  &  Butler,  for 
appellee. 

OSTRANDER,  J.  Two  questions  are  pre- 
sented on  this  appeal.  Tbe  first  arises  upon 
the  practice  pursued  in  the  court  below. 
-Oomplainant  in  her  bill,  filed  February  23, 


■1904,  charged  ber  husband,  tbe  defendant, 
with  various  conduct  amounting  to  extrrane 
cruelty  and  with  having,  on  or  abont  Decem- 
ber 6,  1901,  and  again  on  or  about  December 
16,  1901,   committed  adultery.     Sbe   prayed 
for  a  divorce,  for  tbe  custody  of  tbe  two  in- 
fant sons   issue  of  tbe  marriage,  nntll  the; 
had  attained  respectively  the  age  of  14  years, 
and  for  permanent  alimony.    Defendant  an- 
swered the  bill  denying  the  acts  of  specific 
bad  conduct  charged,  and  setting  out  that  in 
December,  1901,  complainant  ceased  to  lire 
with  him,  and  threatened  to  leave  blm,  and 
begin  divorce  proceedings;    tliat   he   turned 
over  to  ber  certain  certtflcates  of  stock,  where- 
upon complainant  forgave  him,  and  they  re- 
sumed marital  relations  which  continued  un- 
til December,  1903.    There  was  a  replicattoo, 
notice  that  tbe  cause  was  at  Issue,  and  demand 
for   the  examination  of  witnesses   In   open 
court    On  November  16, 1905,  tbe  cause  was 
brought  on  for  hearing.    Counsel  for  defend- 
ant objected  to  proceeding  upon  tbe  plead- 
ings, and  filed  an  affidavit  showing  cohabit- 
ation of  the  parties  after  tbe  filing  of  tbe  bill 
and  answer.     Tbe  objection  was  overruled, 
and  counsel  for  defendant  then  asked  permis- 
sion to  show  by  complainant  the  truth  of  the 
matters  set  out  in  the  affidavit  in  advance  of 
ber  examination  as  a  witness  for  herself  In 
the  cause.    This  was  denied.    Upon  cross-ex- 
amination, complainant  was  interrogated  at 
length  upon  the  matter  of  the  alleged  con- 
donation.    Decree  passed   for   oomplainant 
and  an  award  of  $75,000  cash  as  permanent 
alimony  was  made.    Defendant  has  appealed. 
Tbe  parties  were  married   in  December, 
1801.     In    December,    1001,    defendant   was 
found  In  an  assignation  bouse.    On  December 
18,  1901,  he  asked  complainant  to  give  blm  a 
chance  to  retrieve  himself  and  transferred 
to  ber  $37,500  par  value  of  tbe  stodc  of  tbe 
Detroit  Timber  &  Lumber  Company.    In  Jan- 
nary,  1902,  be  went  with  bis  wife  to  Boston, 
to  be,   and   be   was  there,   treated  for  the 
drinking  habit    In  May,  1902,  tbe  parties  re- 
sumed marital  relations,  and  continued  to  live 
and  cohabit  together  until  some  time  in  De- 
cember, 1903,  when  complainant  refused  long- 
er to  cohabit  with  him,  although  they  lived 
in  tbe  same  house  until  complainant  filed  her 
bill  for  divorce.    In  August  1904,  complain- 
ant at  tbe  solicitation  of  defendant  retnrn- 
ed  to  live  with  blm  and  again  marital  rela- 
tions were  resumed,  and  were  continued  nntll 
some  time  in  December,  1904.    Then  such  re- 
lations ceased,  and  they  occupied  separate 
rooms  In  their  bouse  until  April  26,  1903. 
Complainant  left  Detroit  and  is  at  present  lo 
Boston  where  the  boys  are  at  school.    It  I> 
tbe  theory  of  counsel  for  appellant  that  white 
condonation  Is  a  forgiveness  upon  condition 
that  the  injured  party  shall  be  thereafter 
treated  with  conjugal  kindness,  it  is,  nerer- 
tbeless,  true  that  if  condonation  follows  tbe 
filing  of  a  bill  for  divorce,  no  divorce  can 
thereafter  be  granted  except  upon  tbe  show- 
ing that  tbe  condition  was  not  performed; 
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that  If  it  Is  claimed  in  any  case  that  tlie 
condition  of  tlie  condonation  is  broken,  an  or- 
iginal or  a  supplemental  bill  must  be  filed, 
bringing  upon  the  record  the  new  facts  and 
indicating   the   precise   Issues.     I   Iiave  no 
doubt  tliat  proper  practice  In  such  cases  re- 
-quires  the  complainant,  or  the  defendant,  to 
bring  upon  the  record  the  precise  nature  of 
the  issues  to  be  tried,  and  that  where  It  ap- 
pears to  the  trial  court  tbat  this  has  not  been 
done,  hearing  upon  the  merits.  If  it  has  been 
entered  upon,  should  be  deferred  until  the 
pleadings   are  properly   amended.     Such    a 
course  Is  agreeable  to  the  settled  rules  of 
pleading.    It  may  be  essential  also  in  a  given 
case  that  the  court  shall  know  whether  or 
not  the  condonation  pleaded  and  proven  ex- 
tends to  unknown  as  well  as  to  known  mari- 
tal offenses,  and  whether  the  breach  of  the 
Implied  condition  attending  condonation  re- 
vives, or  does  not  revive,  all  of  the  offenses 
'Originally  relied  upon  as  causes  for  divorce. 
As  matter  of  evidence  In  all  such  cases,  if 
complainant  succeeds,  there  must  t>e,  first, 
a  cause    for  divorce;    second,   condonation, 
third,  subsequent  acts  destroying  the  effect 
of  the  condonation;    and  these  matters  bear 
some  relation  to  each  other.    Upon  each  of 
them  the  court  must  bear  testimony  and  find 
facts.    It  has  been  held  by  the  English  courts 
that  a  condoned  offense  may  be  a  bar  In  re- 
crimination at  the  discretion  of  the  court. 
In  a  leading  case  In  this  country,  Cummlng 
V.  Cumming,    135  Mass.   S86,  46  Am.   Rep. 
476,  It  appeared  that  a  married  woman  had 
■committed  adultery  and  had  been  expressly 
forgiven  by  her  husband,  who  lived  with  her 
for  some  years  afterwards.    Later,  the  wife 
Sued  for  a  divorce  on  the  ground  of  his  adul- 
tery, committed  after  such  period  of  cohab- 
itation.   He  pleaded  her  offense  in  recrimina- 
tion, but  it  was  disallowed.    It  is  true  gener- 
ally that  a  suitor  for  a  divorce  cannot  pre- 
vail if  open  to  a  valid  charge  of  any  matri- 
monial offense  of  the  same  or  of  equal  grade 
of  that  relied  upon.    But  if  the  offense  plead- 
ed In  recrimination  has  been  condoned,  the 
rule  as  announced  in  the  case  cited  is:    "C!on- 
donatlon   restores   equality   before   the  law. 
If  the  Injured  party  Is  willing  to  forgive  the 
offense  the  law  may  well  give  full  effect    to 
"that  forgiveness,  and  not  extend  to  such  par- 
ty the  temptation,  the  encouragement,  the 
license,  to  run  through  the  whole  calendar 
•of  matrimonial  offenses  without  redress  at 
the  hands  of  the  other  party."    These  refer- 
ences are  made,  not  for  the  purpose  of  lay- 
ing down  any  rules,  but  by  way  of  argument 
to  Illustrate  the  necessity  for  pleadings  which 
present  the  Issue  which  It  is  expected  will  be 
tried;  pleadings  which  are  coextensive  with 
the  required  evidence.    The  testimony  in  a 
chancery  case  is  no  part  of  the  record,  nor  Is 
preserved.    In  the  case  at  bar,  if  the  hearing 
%ad  proceeded  upon  the  pleadings  without 
♦he  attendance  of  counsel  for  defendant.  It 
^fould  not  appear  by  the  record  that  after 


joining  issue  in  the  case  the  partlea  cohabited 
together  as  husband  and  wife,  nor  would  the 
effect  of  such  condonation  or  whether  It  had 
been  waived  by  subsequent  misconduct  of  the 
defendant  have  appeared  to  be  Involved. 

It  remains  to  be  seen  whether  in  this  case 
the  failure  to  perfect  the  pleadings  should 
operate  to  annul  the  decree.  It  appears 
that  counsel  for  defendant  were  in  court 
when  the  hearing  was  begun,  and  before  any 
proceedings  were  taken,  read  by  permission 
an  affidavit  made  by  defendant,  to  which  ref- 
erence has  been  made.  The  affidavit  was  filed, 
and  counsel  asked  that  it  be  treated  as  a 
part  of  the  answer  and  supplemental  thereto. 
The  bill  of  complaint  was  read  to  the  court, 
and  counsel  for  complainant  stated  tbat  after 
issue  joined  complainant  did  return  to  live 
with  defendant,  upon  his  promise  of  reform- 
ation, which  promise  had  been  broken. 
Over  objection  made  by  defendant's  counsel, 
the  hearing  proceeded  without  amendment 
of  the  pleadings.  Complainant  was  examined 
at  length,  the  testimony  covering  the  period 
referred  to  In  the  bill  and  all  the  subsequent 
relations  of  the  parties.  The  cross-examina- 
tion of  complainant  was  confined  to  showing 
the  condonation  of  August  9,  1904,  and  the 
resuming  of  marital  relations  from  that  date 
until  December,  1904.  Counsel  declined  to 
cross-examine  her  upon  the  merits.  As  the 
case  stood  for  hearing,  the  affirmative  of  the 
Issue  of  condonation  was  for  defendant;  of 
waiver  by  subsequent  acts  for  complainant 
It  was  the  position  of  complainant  that  be- 
cause of  the  wrongs  alleged  In  her  bill  of  com- 
plaint she  was  entitled  to  a  divorce,  notwith- 
standing the  condonation  pleaded  in  the  an- 
swer. If,  therefore,  defendant  proposed  to 
rely  upon  a  subsequent  act  of  condonation  as 
effective  to  bar  the  relief  prayed  for,  he 
should  have  set  It  up  by  an  amendment  to 
his  answer.  Not  having  done  this,  be  is  not 
In  position  to  rely  on  this  defect  in  the  plead- 
ings. The  course  pursued  does  not  lead  to 
the  belief  tliat  It  was  desired  to  defend  upon 
the  merits.  It  Is  clear  that  because  of  the 
cruelty  of  defendant,  and  because  of  the  act 
of  adultery  charged,  complainant  had,  at  the 
time  of  filing  her  bill  of  complaint,  an  enforce- 
able, provable  cause  of  action  for  and  right 
to  a  divorce,  unless  she  had  condoned  the 
offenses  of  'defendant  which  were  made  the 
ground  for  relief.  The  answer  alleged  a  con- 
donation before  the  bill  was  filed ;  the  affida- 
vit, a  subsequent  and  distinct  condonation 
after  the  bill  was  filed.  The  evidence  on  the 
part  of  complainant  met  both  of  these  alleg- 
ations by  admission  of  the  facts  and  by  proof 
of  conduct  on  the  part  of  defendant  reviving 
and  making  active  the  original  causes  for 
complaint  It  Is  clear  that  the  several  acts 
of  condonation  were  accompanied  with  and 
Induced  by  express  promises  of  defendant  In 
keeping  with  the  promise  and  condition  which 
the  law  implies.  There  can  be  no  doubt  that 
defendant  after  each  condonation  of  his  of- 
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fensee  compiled  tor  a  time  with  tbe  condition 
which  tbe  law  and  bis  ezpresa  promises  im- 
posed, relapsing  later  into  the  practices  which 
were  tbe  cause  of  all  the  mischief.  As  to  the 
last  condonation,  which  was  after  the  filing 
of  the  bill  for  divorce,  it  appears  that  com- 
plainant Inquired  concerning  the  effect  upon 
her  bult  of  any  further  attempt  to  preserve 
the  family  relation,  and  was  informed  and 
believed  that  no  rights  wonld  be  endangered. 
Under  the  drcamstances,  it  cannot  be  held 
that  the  last  act  of  condonation  avoided  the 
jurisdiction  of  tbe  court  For  this  ruling 
Tackaberry  v.  Tackaberry,  101  Mich.  102,  59 
N.  W.  400,  1b  authority.  Jurisdiction  of  tbe 
court  being  found,  the  departure  from  approv- 
ed and  proper  practice,  defendant  having 
had  the  benefit  of  his  aflldavlt  and  the  sug- 
gestions of  his  counsel,  and  the  evidence  be- 
ing found  to  meet  the  actual  case,  does  not 
require  the  decree  of  divorce  to  be  disturbed 
nor  the  arrangement  for  the  custody  of  the 
children. 

Tbe  second  qnestlon  Involves  the  award  of 
alimony.  That  it  is  a  proper  case  for  the  al- 
lowance of  alimony,  If  the  practice  is  not  fa- 
tal to  any  decree,  is  not  disputed.  The  rea- 
sons given  by  the  trial  Judge  for  awarding 
to  complainant  a  sum  In  gross  are  convincing. 
Complainant  is  given  the  household  furniture 
and  the  sum  of  $75,000  in  lieu  of  any  allow- 
ances for  the  cost  of  educating  the  children, 
and  in  lieu  of  dower,  but  defendant  is  re- 
quired to  pay  tbe  usual  taxable  costs,  Includ- 
ing a  solicitor's  fee  of  $250.  The  award  la 
said  to  be  excessive.  The  responsibility  for 
lack  of  accurate  information  concerning  de- 
fendant's estate  is  in  great  measure  his  own, 
and  if  from  the  record  we  were  able  to  arrive 
at  a  conclusion  at  all  satisfactory,  we  abonld 
state  that  conclusion  with  the  reasons  there- 
for. But  the  net  value  of  defendant's  prop- 
erty, as  stated — estimated — by  his  wife, 
varies  so  considerably  from  the  value  which 
her  counsel  contend  for,  which  contention  Is 
in  a  way  supported  by  testimony  of  experts 
and  others,  that  It  seems  to  be  impossible  to 
do  more  than  guess  at  the  award  which 
should  be  made.  The  alimony  which  should 
be  awarded  in  such  cases  Is  a  matter  which 
concerns  the  parties,  the  children,  and  in 
some  degree,  the  public.  Where  it  Is  award- 
ed in  gross,  It  Is  especially  important  that 
facts  material  in  determining  a  just  award 
should  be  before  tbe  court.  It  is  not  impor- 
tant to  set  out  the  testimony  upon  this  sub- 
ject The  decree  of  the  court  below  is  afiBrm- 
ed,  except  as  to  tbe  amount  of  alimony  to  be 
paid  and  the  dates  of  payment,  and  the  case 
Is  remanded  with  directions  to  grrant  a  re- 
hearing upon  the  question  of  the  amount  of 
alimony  which  shall  be  awarded. 

Defendant  must  pay  the  costs  of  tbls  ap- 
peal, including  a  solicitor's  fee  of  $150  to 
complainant's  solicitors,  to  be  paid  on  de- 
mand. 


STIEHR  V.  STIEHB. 
(Supreme  Court  of  Michigan.    July  23,  UOS.) 
DivoBCK— Both  Pabtiks  at  Fattlt— Rkcsdi- 

IHATION— BlIXi— DlSIUSSAI,. 

Complainant  in  a  suit  for  divorce  for  crufl 
and  inhuman  treatment  by  her  husband,  bsTiiif 
been  guilty  of  infidelity,  was  not  entitled  to  i 
divorce,  though  the  huslMnd  continued  to  Uv« 
with  her  for  a  time  with  knowledge  of  her  of- 
fense. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,   H  190-196.] 

Appeal  from  Circuit  Court  Macomb  Comi- 
ty, in  Chancery;  James  O.  Tucker,  Judge. 

Action  by  Edna  Stiebr  against  Rlcbatd 
Stiehr.  From  a  decree  in  favor  of  plaiotiJ, 
defendant  appeals.  Reversed.  Bill  dis- 
missed. 

Argued  before  CARPENTER,  O.  J.,  wi 
MONTGOMERY,  OSTRANDER.  HOOKER, 
and  MOORE,  JJ. 

James  H.  I^nch,  for  appellant.  Wllllan) 
T.  Hosner,  for  appellee. 

OSTRANDER,  J.  Complainant,  In  her  bi  1 
for  divorce,  charged  her  husband  with  «- 
treme  cruelty.  The  answer  of  the  husband 
denies,  or  sets  out  excuse  and  reason  for  tbe 
conduct  complained  about,  tbe  most  Im^«^ 
tant  allegation  therein  charging  tbe  complain- 
ant with  improper  conduct  with  a  male  pe^ 
son  named,  and  with  having  occupied,  witb 
that  person,  a  room  at  a  hotel  in  Oxford  on 
the  night  of  August  1, 1803.  Defendant  do>^ 
not,  however,  ask  for  a  divorce.  The  conrt 
found  the  material  facts  alleged  In  the  bill 
to  be  true,  entered  a  decree  dissolving  tbe 
marriage  and  awarded  complainant  a' 
permanent  alimony,  tbe  household  fumftnK 
and  utensils.    Defendant  appeals. 

Counsel  for  defendant  says  In  his  brief: 
"That  they  [the  parties]  can  live  together 
In  peace,  I  do  not  believe;  but  I  must  dis- 
sent from  the  conclusion  that  because  ot 
that  they  should  be  divorced."  It  Is  contend- 
ed that  the  testimony  clearly  establishes  tbe 
misconduct  of  the  wife,  and  that  for  tbit 
reason,  and  because  of  the  weakness  of  com- 
plainant's case,  the  bill  should  have  been 
dismissed.  It  would  profit  no  one  to  set  out 
the  testimony.  It  leaves  the  impression 
that  complainant  la  guilty  of  tbe  act  of  in- 
fidelity charged  to  her.  On  tbe  other  band, 
although  the  defendant  believed,  «r  strongly 
suspected,  on  the  day  following  the  «rt 
charged,  that  he  bad  been  wronged,  aud 
though  upon  questioning  his  wife  sbe  ^^f 
him,  as  he  testifies,  that  "it  was  none  of  W 
damned  businesB,"  he  took  the  man  in  ifl"''' 
tlon  back  to  work  for  and  live  with  him.  t"^ 
cause,  as  he  says,  be  needed  help  and  could 
get  no  one  else;  and  the  parties  U^^ 
together  until  August  13,  1903,  whea  tbex 
separated.  There  Is  evidence  of  conduct  "* 
defendant  likely  to  estrange  his  wife.  On 
the  whole,  I  am  Impressed  that  neither  pw 
ty  deserves  particular  consideration  *t  ^' 
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li:iuds  of  Ibe  court;  neither  has  affection  for 
the  other,  and,  upon  a  balancing  of  the  ac- 
count of  marital  conduct,  the  remainder, 
either  way.  would  be  insignificant.  The 
question  presented  Is  one  of  greater  public 
than  of  private  Importance.  We  should,  I 
think,  apply  the  familiar  rule  that  where  It 
appears  that  complainant  hns  been  guilty  of 
marital  ofTenses  of  an  enormity  equal  to  or 
greater  than  those  charged  against  the  de- 
fondant,    relief  will  be  denied. 

The  decree  is  reversed,  and  the  bill  dte- 
mlssed.    No  costs  are  awarded. 


FLYNN  ▼.  HOLMES. 

(Supreme  Court  of  Michigan.    July  23,  1906.) 
Mortgages— Deed  Absolute  oh  Its  Pacm— 

Effect. 

\  deed  absolute  on  its  face,  but  intended 
as  security,  merely  creates  a  lien  on  the  prem- 
ises, leaving  the  legal  title  In  the  grantor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  85, 
Cent.  Dig.  Mortgages,  H  60-84.] 

Appeal  from  Circuit  Court,  Kalamazoo 
County,  in  Chancery;  John  W.  Adams,  Judge. 

Action  by  Lawrence  Flynn  against  Andrew 
Holmes.  From  a  Judgment  fi>r  defendant, 
plaintlfT  appeals.    Affirmed. 

See  105  N.  W.  876. 

Argued  before  CARPENTER,  0.  J.,  and 
MONTGOMERY,  OSTRANDBR,  HOOKER, 
and  MOORE,  JJ. 

William  A.  Lnby,  for  appellant  Osbom  ft 
Mills,  for  appellee. 

HOOKER,  J.  The  complainant's  bill  was 
filed  to  remove  a  cloud  from  his  title  to  land, 
and  to  enjoin  defendant  from  talcing  steps 
to  obtain  possession  under  a  sherifTs  deed. 
Briefly  stated,  the  facts  alleged  are  that  on 
October  7,  1903,  the  defendant  recovered  a 
ctreult  court  Judgment  against  the  complain- 
ant for  $434.75  damages  and  $28.10  costs. 
Ksecutlon  was  levied  on  the  premises,  a  city 
lot,  and  dwelling  thereon,  occupied  by  the  de- 
fendant at  the  time  as  his  homestead.  The 
EberlfT  caused  an  appraisal  to  be  made,  as 
required  in  cases  of  levies  upon  homesteads. 
It  was  appraised  at  $2,350.  A  copy  of  the  ap- 
praisal, and  a  demand  of  payment  of  the 
nmouDt  due  within  60  days,  was  then  made 
liy  the  sheriff  upon  the  complainant.  On  Au- 
gust 28,  1903,  the  premises  were  sold  upon 
execution  sale  for  $2,300,  and  the  certificate 
was  duly  filed.  Several  irregularities  in  the 
proceedings  are  alleged,  including  the  charge 
that  the  amount  of  complainant's  exemption 
was  never  paid  to  him,  and  also  that  the 
proceeding  was  fraudulent.  December  8, 1904, 
a  sheriff's  deed  of  the  premises  was  made, 
and  Is  now  on  file  and  recorded  in  the  regis- 
ter's office,  constituting  the  cloud  referred  to. 
The  bin  contains  only  the  following  allusion 
to  the  nature  of  complainant's  interest,  or 
title  to  the  premises,  viz.:  "That  at  the  date 
of  the  said  levy  there  was  unpaid  upon  the 


contract  of  purchase,  by  virtue  of  whldi  your 
orator  holds  said  premises,  the  sum  of  more 
than  $300.  (27)  That  after  the  levy  of  the 
said  execution  and  before  the  said  pretended 
sale  of  the  said  premises  your  orator  paid 
upon  said  contract  of  purchase  the  simi  of 
more  than  $100,  and  he  alleges  that  by  such 
payment  be  Increased  his  interest  in  the  said 
lands  and  hereditaments,  and  that  the  inter- 
est so  acquired  could  not  be  sold  by  the  said 
Shields  under  and  by  virtue  of  the  said  levy. 
(28)  That  after  the  said  levy  and  before  the 
said  sale  your  orator  alleges  that  he  acquired 
a  further  interest  in  the  said  premises  by 
Improvements  made  thereon,  and  that  the  in- 
terest so  acquired  could  not  be  sold  by  the 
said  Shields  under  and  by  virtue  of  the  said 
levy."  It  alleges  that  the  defendant  has  in- 
stituted no  proceedings  In  aid  of  execution, 
or  otherwise,  to  ascertain  and  determine  the 
rights,  titles,  and  equities  of  the  complainant 
In  the  premises,  either  before  or  after  the 
sale.  It  prays  that  the  proceedings  l>e  de- 
creed to  be  void,  set  aside,  and  vacated,  and 
that  defendant  be  restrained  from  any  at- 
tempt to  acquire  possession  under  them. 

The  defendant  filed  an  answer  denying 
most  of  the  allegations  of  the  bill.  It  prayed 
the  benefit  of  a  demurrer  to  the  bill  for  want 
of  equity,  and  for  the  reason  that  complain- 
ant should  be  held  bound  by  the  return  of 
the  sheriff,  and  may  not  deny  or  contradict 
the  same.  He  alleged,  by  way  of  cross-bill, 
that  at  the  time  of  the  levy  the  complainant 
was  the  real  owner  of  the  premises;  that  on 
or  about  the  day  of  the  sale  an  arrangement 
was  made  by  the  defendant  with  the  sheriff, 
whereby  and  tmder  the  terms  of  which  the  de- 
fendant procured  certificates  of  deposit,  ag- 
gregating $1,600,  and  placed  them  In  the 
hands  of  his  solicitors  to  be  held  for  and  on 
account  of  the  sheriff  and  as  his  depositaries. 
to  be  paid  to  the  complainant  by  the  sheriff 
whenever  he  would  accept  the  same  as  his 
exemption,  which  fund  has  been  kept  subject 
to  the  demand  of  the  sheriff,  of  which  com- 
plainant was  notified.  It  is  alleged,  further, 
that  before  the  levy  was  made,  the  complain- 
ant bad  borrowed  a  sum  of  money  from 
Charles  F.  Davis,  and  to  secure  the  repay- 
ment thereof,  gave  him  a  deed  of  the  property 
and  took  back  from  him  a  land  contract,  as 
a  mere  security,  for  the  fraudulent  purpose 
of  covering  up  said  property,  and  causing  it 
to  appear  of  record  that  Davis  was  the  owner, 
when  he  was  not  and  has  never  claimed  to  be, 
complainant  always  having  claimed  it  to  be 
his  homestead;  that,  after  tbc  sale,  a  tender 
of  the  exemption  money  was  made  to  com- 
plainant, who  did  not  refuse  to  receive  it,  but 
asked  for  time  to  determine  whether  he  would 
accept  it,  and  he  has  not  since  notified  de- 
fendant or  the  sheriff  of  his  determination, 
that,  although  the  period  of  redemption  has 
expired,  complainant  withholds  possession 
from  defendant  against  bis  rights.  It  is 
further  alleged  that  all  of  the  questions 
raised  by  the  bill  have  l>een  litigated  and 
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determined  between  the  parties  and  are  res 
adjudlcata,  and  complainant  Is  barred  there- 
by from  any  right  to  relief  In  this  case.  The 
cross-blU  prays  that  It  be  decreed:  (1)  That 
the  levy  and  sale  are  regular  and  valid; 
(2)  that  at  the  time  of  the  levy,  complainant 
was  the  owner  of  the  land  and  that  Davis 
had  a  mere  security  thereon,  and  was  not 
the  owner;  (3)  that  as  between  complainant 
and  defendant  the  deed  to  Davis  was, and  is 
fraudulent  and  void;  (4)  that  defendant  is 
entitled  to  possession  of  the  premises,  and 
that  complainant  withholds  the  same  from 
him  unlawfully;  (5)  that  complainant  be  re- 
quired to  yield  possession  and  that  a  writ  of 
assistance  issue;  (6)  general  relief. 

To  .this  answer  and  cross-bill  complain- 
ant demurred:  (1)  Generally ;  (2)  because  the 
defendant  has  not  attempted  to  have  his 
rights  determined  within  a  year  after  the  sale 
as  required  by  statute;  (3)  because  Davis  is  a 
necessary  party.  This  demurrer  was  filed 
March  16,  1905.  On  March  18, 1905,  complain- 
ant caused  a  plea  to  be  filed,  alleging  that 
defendant  did  not  make  known,  at  the  time 
of  the  sale,  the  true  condition  of  the  title. 
The  plea  and  demurrer  were  overruled,  and 
the  complainant  has  appealed. 

The  case  may  be  resolved  Into  the  follow- 
ing questions:  (1)  Was  Davis  a  necessary 
party  to  the  cross-bill?  (2)  What  was  the 
nature  of  the  complainant's  title  which  de- 
fendant attempted  to  levy  upon  and  sell? 
These  questions  can  profitably  be  discussed 
together.  We  are  Justified  by  the  demurrer 
in  assuming  that  complainant,  owning  the 
premises  In  fee,  mortgaged  them  to  Davis  to 
secure  an  Indebtedness  by  giving  him  a  deed 
absolute,  though  retaining  the  possession  of 
the  premises.  It  does  not  appear  that  the 
deed  was  recorded.  The  effect  of  this  in- 
strument upon  Its  face  is  to  divest  the  title 
of  the  grantor  and  convey  It  to  the  grantee. 
To  sustain  appellee's  contention,  we  must  be 
able  to  say  that  ^his  deed  did  not  have  that 
effect,  because  the  contract,  of  which  It  was 
the  culmination,  was  that  It  should  not  convey 
the  legal  title,  but  only  a  right  by  way  of 
security — ^In  other  words,  that  It  was  a 
mortgage,  sometimes  called  an  "equitable 
mortgage."  It  Is  said  on  behalf  of  the  appel- 
lant that  the  execution  was  levied  upon  an 
equitable  Interest,  and  therefore  a  bill  should 
have  been  filed  in  aid  of  the  execution  under 
Comp.  Laws,  |  9167.  The  appellee  denies  the 
premise,  insisting  that  the  levy  was  upon  a 
legal  interest,  and  that  therefore  no  bill  was 
necessary.  Upon  the  theory  that  this  was  a 
deed  or  a  mortgage  in  fraud  of  creditors, 
equity  alone  would  have  Jurisdiction  to  set 
the  Instrument  aside,  in  aid  of  the  execution. 
On  the  other  hand,  If  the  Instrument  was  a 
mortgage,  as  between  the  parties,  it  Is  said 
that  the  legal  title  was  still  In  the  mortgagor, 
and  that  It  might  be  levied  upon,  the  pur- 
chaser taking  subject  to  the  mortgage.  So  the 
matter  is  resolved  into  the  question,  does  a 


deed  absolute,  where  given  as  security,  bavt 
the  effect  to  divest  the  legal  title  subject  to 
an  equity  to  compel  a  reconveyance,  upon 
redemption,  enforceable  only  in  a  court  ot 
equity,  or  is  the  effect  of  such  a  deed  limited 
by  the  fact  that  It  is  made  and  delivered  ai 
security  merely,  so  that  It  has  the  same  effect 
as  a  deed  containing  the  defeasance — i.  e.,  a 
mortgage — leaving  the  legal  title  in  the  mort- 
gagor, susceptible  of  recognition  and  protec- 
tion by  a  court  of  law. 

Logically  it  would  seem  that  the  wrltios 
should  not  be  varied  by  parol  testimony,  bi 
the  absence  of  fraud,  either  at  law  or  in 
equity;  but  the  cases  are  numerous  where 
It  has  been  held  that  the  fact  may  be  shown 
in  equity,  though  there  Is  no  fraud  or  mistake 
shown  in  the  procurement  of  the  deed,  and 
it  is  too  late  to  question  them.  See  Wads- 
worth  V.  Loranger,  Har.  113,  where,  on  a  bill 
to  redeem,  It  was  said  by  the  cliancellor 
"that  a  deed  absolute  In  terms  may  be  proved 
by  parol  to  have  been  Intended  by  the  parties 
to  operate  only  as  a  mortgage,  cannot  admit 
a  doubt"  In  Swetland  v.  Swetland,  3  Mich. 
482  (a  bill  to  redeem),  a  similar  holding  was 
was  made.  In  Fuller  t.  Parriah,  3  Mlcb. 
211,  it  was  held.  In  an  action  at  law,  tbat 
"parol  evidence  Is  admissible.  In  a  court  of 
law,  to  show  that  a  bill  of  sale  absolute  on  Its 
face  was  Intended  as  a  mortgage."  Green, 
J.,  said;  "It  is  conceded,  on  the  part  of  tbe 
plaintiff  in  error,  that,  in  a  court  of  eqnlt;, 
It  would  be  entirely  competent  to  show  br 
parol  proof  that  a  deed,  absolute  on  its  face, 
was  Intended  as  a  mortgage,  and  that  there 
effect  would  be  given  to  it  according  to  the 
true  Intent  of  the  parties.  This  has  been  too 
long  and  too  well  settled,  and  too  distinct]; 
recognized  by  our  own  courts,  to  admit  of 
any  question.  But  It  is  contended  that  it  is 
not  competent  In  a  court  of  law ;  and  why 
not?  So  far  as  the  statute  of  frauds  may  be 
supposed  to  affect  the  question,  that  is  equal- 
ly binding  upon  and  receives  the  same  con- 
struction in  a  court  of  chancery  as  In  a  comt 
of  law ;  and  so  it  Is  with  tbat  most  familiar 
and  well-established  rule  that  'parol  and 
contemporaneous  evidence  is  inadmissible  to 
contradict  or  vary  the  terms  of  a  written 
instrument' "  In  Cleland  ▼.  Taylor,  8  Mich. 
201,  It  was  held  that  "a  fraudulent  deed  may 
be  as  fully  and  effectually  set  aside  Id  an 
action  of  ejectment  in  a  court  of  law,  as 
upon  a  bill  of  complaint  in  a  court  of  equit;." 
In  Emerson  v.  Atwater,  7  Mich.  23  (an  equity 
case),  Manning,  J.,  said:  "It  is  objected  to 
the  relief  given  complainant  in  the  coort 
below  that  tbe  case  made  by  the  bill  is  one 
of  express  trust  and  that  by  statute  (Comp- 
Laws,  p.  942,  |  3177),  an  express  tmat  can 
be  created  by  a  deed  or  conveyance  in  writing 
only.  It  Is  also  objected  that,  if  the  case 
shows  an  absolute  conveyance,  but  Intended- 
by  the  parties  as  a  security  or  mortgage  only, 
the  deed,  being  absolute  on  Its  face,  cannot 
be  turned  into  a  mortgage  by  parol  proof,  or 
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by  proof  of  a  contemporaneous  parol  agree- 
ment. The  bill  makes  a  case  of  conv^ance 
In  tbe  nature  of  a  mortgage,  with  power  to 
Atwttter  to  sell  a  part  or  the  whole  of  the 
premises,  to  pay  the  Incumbrances,  and  what 
Emerson  was  owing  him;  reserrlng  the 
surplus.  If  any,  to  Emerson.  This  view  does 
not  wholly  extricate  the  case  from  the  first 
objection,  if  there  be  any  force  In  that  objec- 
tion; for  the  statute  that  requires  express 
trusts  to  be  created  by  deed  or  conveyance  in 
writing  Includes  powers  'over  or  concerning 
lands,'  as  well  as  express  trusts.  In  Wads- 
worth  T.  Loranger,  Har.  113,  Chancellor 
Famsworth  says  'that  a  deed,  absolute  In 
its  terms,  may  be  proved  by  parol  to  have 
been  Intended  by  the  parties  to  operate  only 
as  a  mortgage,  cannot  admit  of  a  doubt' — 
referring  to  Strong  t.  Stewart,  4  Johns. 
Ch.  N.  T.  167,  James  r.  Johnson,  6 
Johns.  Ch.  (N.  Y.)  417,  and  Van  Buren 
V.  Olmstead,  5  Paige  (N.  X.)  9.  In  that  case 
there  was  a  parol  cotemporary  agreemoit,  as 
In  the  case  before  us.  In  SHilIer  y.  Parrish,  8 
Mich.  211,  parol  evidence  was  admitted  to 
show  a  bill  of  sale^  absolute  on  its  face,  was 
intended  by  the  ^parties  to  be  a  mortgage. 
That  was  a  case  at  law,  and  It  was  admitted, 
by  the  plaintiff  in  error,  that  such  evidence 
would  be  competent  in  a  court  of  equity. 
Green,  P.  J.,  In  giving  the  opinion  of  the 
court,  says:  'It  is  conceded  on  the  part  of 
the  plaintiff  in  error,  that  in  a  court  of 
equity,  it  would  be  entirely  competent  to 
show,  by  parol  proof,  that  a  deed  absolute 
on  its  face  was  Intended  as  a  mortgage, 
and  that  then  effect  would  be  given  to  it 
according  to  the  true  Intent  of  the  parties. 
This  has  been  too  long  and  too  well  settled, 
and  too  distinctly  recognized  by  our  own 
courts,  to  admit  of  any  question.'  Page  213. 
And  In  Swetland  v.  Swetland,  3  Mich.  482, 
It  seems  to  be  taken  for  granted  as  the  law, 
both  by  counsel  and  court  Wing,  J.,  says: 
'If  it  appeared  the  debt  due  from  Eli  to  Wil- 
liam was  not  extinguished  by  the  delivery  of 
the  deed  to  William,  or  that  the  deed  was 
made  for  the  purpose  of  securing  the  pay-, 
ment  of  a  debt,  it  would  be  our  duty  to  de- 
clare it  to  be  a  mortgage.'  Page  487.  We  re- 
fer to  these  cases  to  show  the  general  under- 
standing of  the  bench  and  bar  on  this  subject, 
and  the  Injustice  that  would  be  done  by  over- 
ruling, at  this  late  day,  the  case  of  Wads- 
worth  V.  Loranger,  to  those  who  may  have 
looked  to  that  case  for  the  law,  and  have 
acquired  rights  under  the  law  as  there  laid 
down.  This  consideration,  of  Itself,  if  we 
believe  that  case  to  be  erroneous  in  principle, 
which  we  do  not,  would  cause  us  to  hesitate 
long  before  overruling  it,  believing  it  would 
be  both  better  and  safer  to  leave  it  to  the 
Legislature  to  correct  the  error,  than  to 
undertake  it  ourselves,  as  all  Intervening 
rights  would.  In  that  case,  be  saved,  and  in- 
justice be  done  to  no  one."  See  Hill  v.  Good- 
rich, 88  Mich.  440;  Hunt  v.  Middlesworth,  44 


Mich.  451,  7  N.  W.  87;  Hurst  v.  Beaver,  60 
Mich.  614,  16  N.  W.  1C5;  Wolf  v.  ©'Conner, 
88  Mich.  132,  60  N.  W.  118,  13  L.  B.  A.  693 : 
Clark  V.  Landon,  90  Mich.  90,  61  N.  W.  857 ; 
Pinch  T.  Willard,  108  Mich.  208,  66  N.  W.  42. 
In  the  latter  case,  involving  a  bill  of  sale 
absolute,  many  cases  not  specifically  mention- 
ed in  this  opinion  are  cited. 

It  Is  held  in  New  York  that  the  effect  of 
a  deed  absolute,  by  way  of  security,  is  to 
create  a  lien  upon  the  premises,  by  way  of 
mortgage,  and  that  it  does  not  divest  the 
legal  title  of  the  mortgagor,  there  being  no 
difference  in  that  respect  from  a  case  where 
the  defeasance  is  expressed  In  the  deed,  in  a 
separate  instrument,  or  where  It  rests  in 
parol.  In  Shattuck  v.  Bascom,  105  N.  Y. 
41,  12  N.  B.  283,  the  plaintiff  sought  to  re- 
cover a  quantity  of  the  hemlock  bark  which 
defendant  had  peeled  from  trees  on  a  certain 
parcel  of  land.  The  defendant  answered, 
claiming  title  to  the  land,  and  therefore  to 
the  bark.  It  was  undisputed  that  the  de- 
fendant had  the  title,  unless  it  was  defeated 
by  a  tax  sale  and  deed  to  the  plaintiff's 
father.  Some  time  previous  to  the  bringing 
of  this  action,  the  defendant  had  quitclaim- 
ed the  premises  to  Coleman,  and  he  began 
an  action  against  plaintiff's  father,  under 
whom  the  plaintiffs  claim,  to  set  aside  the 
tax  deed.  This  resulted  in  favor  of  the  de- 
fendant therein.  After  the  entry  of  that 
judgment,  and  before  the  commencement  of 
the  action  before  the  court,  Coleman  re- 
conveyed  the  land  to  the  defendant,  and  up- 
on the  trial  it  was  undisputed  that  the  deed 
from  Coleman  to  the  defendant,  was  given 
as  security,  and  was,  in  fact,  a  mortgage. 
The  court  said:  "Although  the  conveyance 
from  the  defendant  to .  Coleman  was  in 
form  a  deed,  it  was  in  fact  a  mortgage,  and 
had  all  the  Inddents  of  a  mortgage.  Cole- 
man could  not,  upon  that  deed,  have  main- 
tained an  action  of  ejectment  against  his 
grantor  or  any  other  person.  All  be  acquir- 
ed by  the  deed  was  a  lien  upon  the  land  for 
the  security  of  his  debt,  and  upon  payment 
of  the  debt  his  Interest  in  the  land  and  his 
lien  thereon  would  absolutely  cease.  Recon- 
veyance by  him  to  this  defendant  was  not 
necessary  to  reinvest  him  with  the  absolute 
title,  and  was  necessary  only  to  clear  up 
the  record  title.  Murray  v.  Walker,  31  N.  Y. 
399;  Horn  v.  Keteltas,  46  N.  Y.  605;  Carr 
V.  Carr,  52  N.  Y.  251;  Morris  v.  Budlong, 
78  N.  Y.  64a  Therefore  the  defendant  did 
not,  in  any  sense,  take  his  title  from  Cole- 
man, but  his  title  was  anterior  to  any  Inter- 
est which  Coleman  bad  in  the  land;  and 
the  legal  title  was  in  him  at  the  time  of  the 
pendency  of  the  action  of  Coleman  v.  Shat- 
tuck, 2  Hun  (N.  Y.)  497.  He  was  not  a 
party  to  that  action,  and  It  was  not  carried 
on  at  his  instance,  or  for  his  benefit,  and 
therefore  he  is  not  bound  or  estopped  by  the 
judgment  rendered  therein.  It  would  be 
quite  a  novel  doctrine  to  hold  that  a  mort- 
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gagor  1b  bound  and  estopped  by  a  Judgment 
rendered  In  an  action  by  the  mortgagee 
against  some  other  person  to  -which  he  was 
not  a  party.  It  was  therefore  open  to  the 
defendant  npon  the  trial  of  this  action  to 
assail  the  title  of  the  plalntlfts."  In  Barry 
X.  Insurance  Co.,  110  N.  Y.  1,  17  N.  B.  405, 
an  action  was  brought  upon  a  policy  of  In- 
surance,  which  contained  a  condition  that 
if  the  property  Insured  should  be  sold  or 
transferred,  etc.,  It  should  avoid  the  policy. 
Two  absolute  deeds  of  the  same  were  shown, 
but  It  was  proved  that  the  same  were  given 
as  security,  and  were,  in  fact,  mortgages. 
The  court  said:  "The  precise  and  only  ques- 
tion In  the  case  is,  what  effect  does  the  law 
give  to  a  deed,  absolute  In  form,  but  which. 
In  fact,  is  given  as  security  for  a  debt.  Is 
it  a  conveyance  of  title  or  simply  a  chattel 
Interest  Incapable  of  affecting  the  title,  ex- 
cept through  legal  proceedings  to  enforce  th« 
collection  of  a  debt?  It  seems  to  us  that  the 
courts  below  have  failed  to  appreciate  the 
effect  produced  by  the  abolition  of  the  dis- 
tinction l>etween  law  and  equity,  and  the 
more  recent  decisions  In  tills  state  deprlTing 
a  mortgage  of  the  characteristics  of  a  con- 
veyance. The  cases  are  very  numerous  In 
our  reports,  and  so  familiar  to  the  profes- 
sion that  we  are  surprised  at  the  necessity, 
at  this  date,  of  referring  to  them  at  alL  We 
will,  however,  cite  a  few  of  the  cases  show- 
ing that  It  has  been  the  settled  law  for  many 
years  that  a  deed,  though  absolute  In  form, 
if  given  as  security  for  a  debt,  is,  to  all  In- 
tents and  purposes,  both  at  law  and  in 
equity,  a  mortgage  only.  The  case  of  Mni^ 
ray  v.  Walker.  31  N.  Y.  308,  was  In  eject- 
ment by  one  holding  a  patent  from  the  state 
acquired  under  a  certificate  of  purchase  as- 
signed to  hUn.  by  the  purchaser  from  the 
state,  as  security  for  a  loan,  against  a  tenant 
of  one  who  had  acquired  the  rights  remain- 
ing in  such  assignor  after  the  assignment. 
It  was  held  that  the  patent,  although  ab- 
solute in  form,  was  received  by  the  patentee 
as  security  only,  and  that  the  action  could 
not  be  maintained,  Wright.  J.,  saying:  "A 
deed  or  conveyance  absolute  on  its  (ace,  if 
really  only  intended  to  secure  a  debt.  Is 
deemed,  in  equity  and  at  law.  a  mortgage, 
though  the  defeasance  be  by  parol."  Aa 
e:\rly  as  the  case  of  Hodges  v.  Ins.  Co.,  8  N. 
Y.  416.  It  was  held  that,  as  the  deed  was 
given  as  security  for  a  debt,  the  title  to  the 
property  did  not  pn^s.  the  grantor  therein 
remaining  the  legal  owner  of  the  property, 
and  the  fact  might  be  shown  by  parol.  See, 
:ilso.  Thorn  t.  Sutherland.  123  X.  Y.  241, 
2'.  X.  E.  3G2:  McCauley  v.  Smith.  132  X.  Y. 
KKJ.  SO  X.  E.  997;  Xiiklin  v.  Belts  S.  Co.. 
11  Or.  406,  5  Pac.  51,  50  Am.  Rep.  477; 
Pobbs  V.  Kell»:«g  (Wis.)  10  X.  W.  623;  King 
V.  Greaves.  51  Mo.  App.  534;  O'Xeill  v.  Mur- 
ry  (Oak.)  50  X.  W.  62rt;  Meyer  v.  Elevator 
C".  iS.  DO  80  X.  W.  189. 

We  are  aware  that  there  are  authorities 
that  bold  that  a  ivurt  of  equity  only  can  de- 


clare a  deed  absolute  upon  Its  face  to  be  s 
mortgage.  In  those  states  which  adhere  to 
the  common-law  rule  that  the  mortgage  U 
a  deed  and  passes  the  title  conditionally, 
such  a  holding  should  be  expected,  for  tb« 
reason  that  the  l^al  title  had  passed  out 
of  the  mortgagor.  In  the  case  of  Ferris  v. 
Wilcox.  61  Mich.  109,  16  N.  W.  252,  47  Am. 
Rep.  551,  there  Is  language  possibly  Imply- 
ing  that  one  claiming  against  a  deed  absolute. 
Is  entitled  to  the  rights  of  a  mortgagor  in 
equity  only.  But  If  the  learned  Jurist  Intend- 
ed to  lay  down  such  a  rule,  which  wag  on- 
necessary  to  a  difqposition  of  the  case  and 
which  is  not  certain,  he  apparently  rested 
it  upon  the  proposition  that  only  equity  could 
admit  parol  evidence  to  show  a  contract  of 
defeasance  and  a  recognltlmi  of  the  doctrii.c 
that  the  title  actually  passed  by  the  de«d. 
We  find  no  other  case  in  this  state  casting 
doubt  on  the  earlier  cases  cited,  and  tbe^ 
have  been  approved  in  many  cases  as  \re 
have  already  shown.  We  will  refer  to  some 
cases  relied  on  by  the  appellant.  The  caj« 
of  Jeffery  v.  Hursh,  42  Mich.  561.  4  N.  W. 
303,  is'  not  necessarily  antagonistic  to  the 
rule  discussed  here.  The  question  was  one 
of  right  of  possession  merely,  and  ^r. 
Justice  Graves  said:  "Admitting  that  tbe 
absolute  deed  was  intended  aa  a  mortgap?. 
it  was  no  defense  against  plaintitrs  action 
(or  posseaslon,  and  they  were  entitled  to 
prevail,  notwithstanding,  according  to  ber 
constructkm  of  the  transaction,  her  remedy 
would  be  In  equity,  and  not  by  ejectment" 
Measmore  v.  Huggard,  46  Mich.  5G4,  9  X.  W. 
853,  does  not  diqiose  of  this  question. 
There  the  creditor  attacked  the  alleged  mort- 
gage as  fraudulent  and  void  as  to  him,  and 
It  was  held  he  must  go  into  a  conrt  of  equity 
to  try  such  a  question,  for  reasons  there  gir- 
en,  which  we  need  not  repeat.  That  is  a 
different  case  from  one  where  the  creditor 
levies  only  on  the  equity  of  redemption  and 
sells  only  that,  a  practice  Justified  by  tbe 
case  of  Gorham  t.  Arnold.  22  Hicb.  247, 
where  the  distinction  is  shown.  Tbe  late 
case  of  Daniel  v.  Pahner,  124  Mich.  335,  82 
X.  W.  10G7,  was  also  an  atta(±  upon  a  con- 

]  veyance.  valid  between  the  parties,  for  frtnd. 
This  deed  is  not  valid  as  an  absolute  cob- 
veyance  between  the  partiea,  and  is  not  at- 
tacked for  fraud. 

In  the  light  o(  the  authorities  died,  we 
conclude  that  this  conveyanre  was  a  mort- 
gage; that  the  title  (commonly  called  tbe 
equity  of  redemption)  was  tbe  legal  title  sob- 
jeit  to  the  lien  of  the  mortgage;  that  it  was 
subject  to  levy  and  sale,  as  all  of  the  lnte^ 
est  of  the  mortgagor.    The  appellee  purcbas- 

.  ed  it.  and  in  doing  ao  took  it  subject  to  tbe 
outstanding  mortgage  in  the  hands  of  Davis, 
from  which  he  may  redeem,  failing  In  wblcb 
Davis  may   forecloee.    It  is  true  that  tbe 

'  bill  alleges  that  the  uMtrtgage  was  fraudulent- 
ly made,  but  the  record  shows  that  tbe  ap- 
pellee has  not  asked  tiiat  it  be  set  aside,  or 

,  made  Davis  a  party,  whi<A  there  was  no 
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occasion  to  do.    Tbe  answer  demurred  to 
sbows  a  tender  of  tbe  homestead  exemption. 
The  decree  will  be  affirmed,  with  costs  of 
both  courts. 


PBOPLB  V.  HARPER. 
(Supreme  Court  of  Midiigan.     July  23,  1906.) 

1.  GanfiNAi.  IiAW— TbiaI/— Obdeb  of  Pbooi^ 
Judicial  Discbetion. 

Where,  In  a  proeecntion  for  mnrder,  an 
all<>ged  eyewitnees  of  tbe  crime  was  not 
called  by  the  proBecutlon,  thousb  testimony 
theretofore  Introduced  showed  that  she  bad 
claimed  to  have  seen  it  committed,  while  de- 
fendant's testimony  tended  to  show  that  the 
witness  was  herself  connected  with  the  murder, 
it  was  error  for  the  court  after  the  defense 
had  rested,  and  the  prosecution  had  introduced 
its  testimony  in  rebuttal  and  rested,  to  order 
such  witness  to  be  produced  and  sworn  against 
defendant's  objection,  as  the  defense,  by  attack- 
ing the  witness  and  developing  the  theory  that 
she  was  herself  concerned  in  the  crime,  had 
furnished  an  Incentive  to  her  to  color  her 
testimony  against  defendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  {{  1621,  1622.] 

2.  WiTNESSBS— CBOSS-EXAMINATION  — INTKS- 
X8T  or  WlTNKSS— EviDENCK. 

In  a  criminal  trial,  a  witness  was  porperly 
asked  on  cross-examination,  in  order  to  show 
his  interest,  whether  he  expected  a  portion  of 
the  reward  oifered  for  tbe  conviction  of  de- 
fendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  {J  1192-1196.] 

3.  Savk— QCALiiTiNO  Statements  of  Wit- 
ness —  Latino  Foundation  —  Pbejudiciai. 
Ebror. 

Where,  in  a  criminal  trial,  defendant  en- 
deavored to  get  the  benefit  of  an  alleged  quali- 
fying statement  made  by  one  of  the  witnesses 
for  the  people  identifying  defendant  as  the 
gnilty  inrty,  and  an  objection  that  the  proper 
foundation  had  not  l>een  laid  was  sustained,  it 
was  prejudicial  error,  on  an  attempt  by  counsel 
to  lay  the  foundation,  to  sustain  an  objection 
thereto  on  the  ground  that  the  whole  matter 
had  been  previously  traversed. 
Grant,  J.,  dissenting  in  part. 

Error  to  Recorder's  Court  of  Detroit; 
James  Phelan,  Judge. 

Floyd  S.  Harper  was  convicted  of  murder, 
and  brings  error.    Reversed. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDBR,  and  MOORE,  JJ. 

Fred  H.  Aidricb  (Louis  H.  Wolfe,  of  coun- 
sel), for  appellant  Ormond  F.  Hunt,  Pros. 
Atty.,  and  Frank  F.  Bumps,  Asst  Pros.  Atty., 
for  tbe  People. 

MONTGOMERY,  J.  The  respondent  was 
convicted  of  the  crime  of  murder.  The  crime 
imputed  to  him  was  tbe  murder  of  Patrol- 
man John  F.  Daly  on  the  17th  day  of  Novem- 
ber, 1904.  That  a  crime  was  committed  by 
some  person  is  not  disputed.  The  question 
of  fact  about  which  the  controversy  centered 
was  the  identity  of  tbe  murderer.  In  this 
cause  Floyd  S.  Harper,  together  with  his 
brother,  William  Zaeh  Harper,  are  charged 
in  the  same  Information  with  tbe  murder  of 
Jobn  F.  Daly,  a  police  officer  of  tbe  city  of  De- 
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trolt,  on  the  evening  of  November  17,  1904. 
On  that  night  at  about  11  o'clock  Patrol- 
man Jobn  F.  Daly,  while  on  duty,  and  as 
he  was  about  to  mter  a  vacant  lot  id  the 
rear  of  the  buildings  nmul)ered  77  and  79  on 
Michigan  avenue,  occupied,  respectively,  as 
a  Jewelry  and  a  paper  store,  received  a  bul- 
let wound  from  wbich  he  died  almost  Im- 
mediately afterwards.  Two  sbots  were 
heard  immediately  before  tbe  officer  fell  with 
the  wound  from  which  he  died.  Two  men 
were  observed  running  from  the  scene  of  the 
tragedy  Immediately  after  the  shooting.  But 
one  person  claimed  to  have  been  an  eyewit- 
ness of  the  tragedy.  A  woman  known  as 
Queenie  Herudon  claimed  that  she  was  talk- 
ing with  the  officer  for  a  number  of  minutes 
on  tbe  opposite  side  of  tbe  street  from  the 
opening  in  the  fence  through  which  be  en- 
tered tbe  vacant  lot,  and  that  she  spoke  to 
Iiim  just  before  be  entered  this  lot,  and  re- 
ceived an  answer  from  him.  That  immedi- 
ately after  the  officer  answered  her  she 
heard  tbe  shots  fired,  and  saw  him  fall.  This 
woman  also  claimed  tliat  one  of  tbe  men  who 
ran  from  the  scene  of  the  tragedy  ran  against 
her  and  spoke  to  her.  After  leaving  tbe 
place  where  tbe  officer  was  shot  one  of  the 
men  started  in  an  easterly  direction  through 
the  alley  back  of  the  vacant  lot;  the  other 
crossed  Wayne  street  to  an  alley  running 
parallel  with  Lafayette  avenue,  and.  Just 
as  he  entered  this  alley,  was  Joined  by  tbe 
other  man.  It  Is  the  theory  of  the  prosecu- 
tion that  tbe  man  wlio  ran  east  after  shoot- 
ing, along  the  alleys,  as  above  mentioned, 
went  around  a  flatlron  block,  and  returned 
through  the  continuance  of  tbe  said  alley 
running  parallel  with  Lafayette  avenue, 
joining  tbe  other  party  who  ran  directly 
across  Wayne  street,  as  above  mentioned. 
One  of  tbe  men  entering  the  said  alley  run- 
ning parallel  with  Lafayette  avenue  ran 
across  a  vacant  lot  between  said  alley  and 
Lafayette  avenue,  going  out  on  Lafayette 
avenue;  the  other  continued  through  this 
alley  for  about  two  blocks,  then  turned  to- 
ward Michigan  avenue  one  block,  and  con- 
tinued in  a  westerly  direction  along  the  al- 
1^  between  Howard  and  Abbott  streets,  un- 
til he  was  within  about  15  feet  of  Third 
street,  when  be  turned  and  shot  one  Her- 
bert H.  Pidcell,  who  was  pursuing  blm.  In- 
flicting upon  him  a  serious  wound.  As  tbe 
party  who  ran  through  these  several  alleyn 
was  passing  through  tbe  alley  between 
Wayne  and  Cass  streets  be  passed  one 
Phelps,  who  was  standing  in  this  alley  talk- 
ing with  a  girl  by  the  name  of  Etbel  Davis. 
He  shot  tn-Ice  at  tbe  man  Phelps  and  passed 
on.  As  he  was  crossing  Cass  street  one  Her- 
bert H.  Plckell,  a  special  officer  for  tbe  Mich- 
igan Central  Railway  Company,  saw  bini 
running  and  pursued  blm  until  he  was  shot 
In  tbe  manner  above  mentioned.  He  was 
also  seen  while  crossing  Cass  street  by  one 
Michael  Goodwin,  who  was  in  company  with 
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Pi(&eII,  and  as  be  emerged  from  tbe  alley 
between  Wayne  and  Cass  etreets  passed 
within  a  few  feet  of  one  Joseph  P.  Qaffney, 
and  shot  at  blm  as  he  was  passing.  As  he 
was  emerging  from  the  alley  between  Cass 
and  First  streets  he  passed  within  a  very 
few  feet  of  one  William  Corlette.  One  Ella 
Fox  saw  tbe  two  men  as  they  were  enter- 
ing the  alley  between  Wayne  and  Cass 
streets,  but  got  an  indistinct  view  of  them. 
A  witness,  Mary  Carney,  saw  the  two  men 
as  they  ran  from  the  vacant  lot  where  the 
officer  was  shot 

Immediately  after  tbe  shooting  the  officers 
interriewed  various  persons  who  claimed  to 
have  seen  the  men  running  from  the  scene 
of  the  tragedy,  and  the  whole  police  depart- 
ment of  the  city  were  alarmed,  and  were  or- 
dered to  look  for  suspicious  characters  In  the 
city,  who  might  be  the  murderers  of  Officer 
Daly.  A  description  was  given  of  said  par- 
ties, made  up  of  descriptions  received  by  the 
officers  immediately  after  the  shooting  from 
parties  claiming  to  have  seen  the  men  run- 
ning from  the  scene  of  the  tragedy.  These 
descriptions  were  of  a  tall  man  and  a  short 
one.  Tbe  tall  man  was  supposed  to  be  a 
colored  man,  and  the  short  man  was  suppos- 
ed to  be  a  white  man.  By  instructions  of 
Lieutenant  Walpole  the  police  arrested  sev- 
eral colored  men  on  suspicion  the  same  night 
of  the  shooting.  Upon  examination  of  the 
premises,  it  was  found  that  a  window  In  the 
back  part  of  the  paper  store  had  been  raised 
a  few  Inches,  evidently  by  a  sharp  instrument 
like  a  chisel,  and  a  carpenter's  chisel  was 
found  on  tbe  ground  near  said  window 
which  was  put  in  evidence  In  the  cause. 
About  a  week  prior  to  this  tragedy  a  car- 
penter shop  owned  by  one  Marentette,  at  No. 
123  Larned  Street  West,  in  the  city  of  De- 
troit, was  entered  by  burglars  and  a  chisel 
stolen  therefrom,  which  was  identified  by 
Alfred  Robarge,  an  employ^  of  the  said  Mar- 
entette, as  his  property.  No  attempt  was 
made  on  the  part  of  the  people  in  the  trial 
of  this  cause  to  explain  to  tbe  Jury  where 
the  chisel  al)ove  mentioned  was  procured,  or 
to  explain  anything  of  tbe  burglary  by  which 
the  same  was  secured  from  tbe  said  carpen- 
ter's shop,  all  of  the  facts  in  relation  thereto 
being  brought  out  by  the  defense.  Back  of 
the  said  Jewelry  store  is  a  narrow  room,  con- 
nected with  the  said  paper  store.  On  the 
evening  of  the  said  tragedy  at  about  a  quar- 
ter to  6  o'clock  a  large  colored  man  was  seen 
by  William  C.  Ross,  who  had  charge  of  the 
said  paper  store,  looking  into  the  windows 
of  the  said  paper  store  in  such  a  manner  as 
to  attract  bis  attention.  Said  Ross  went 
from  the  back  part  toward  the  front  of  bis 
said  store,  when  the  said  colored  man  enter- 
ed the  stoxe  and  purchased  some  cheap  pap- 
er and  assumed  a  position  in  the  store  where 
be  could  command  a  full  view  of  the  said 
narrow  room  back  of  the  said  Jewelry  store. 

Immediately  after  the  night  of  the  trag- 


edy the  said  Queenle  Herndon  was  takes 
by  the  officers  and  detained  at  police  bead- 
quarters  as  a  witness  for  the  people,  antil 
after  the  examination  of  the  respondents 
upon  the  charge  of  the  said  murder  of  tbe 
said  Officer  Daly.  At  said  examination  Ehe 
claimed  that  the  man  who  ran  against  ber 
wore  a  moustache,  and  refused  to  ideotifr 
Floyd  S.  Harper  as  such  person.  Tery  soon 
thereafter  she  was  discharged  from  the  po- 
lice headquarters,  her  name  was  not  pnt  up- 
on the  information  as  a  witness,  and  tbe 
prosecuting  attorney  refused  to  call  her  u 
a  witness  in  said  cause.  The  attorneys  (or 
the  respondent  objected  to  the  prosecuting 
attorney  proceeding  with  other  brancbes  of 
the  cause  before  he  had  proven  the  corpus 
delicti  therein,  stating  among  other  grounds 
of  such  objection  that  the  said  Queenie  Hern- 
don bad  not  been  sworn,  which  objection  was 
overruled,  and  exception  taken. 

At  the  close  of  the  people's  testimony  coun- 
sel for  the  defendant  moved  that  the  respond- 
ent be  discharged  by  reason  of  tbe  fact 
that  tbe  woman  Queenie  Herndon,  an  eye- 
witness, as  she  claimed,  of  the  tragedy,  had 
not  been  called.  Testimony  had  theretofoR 
been  introduced  which  showed  tibat  she  bad 
made  such  claim.  Tbe  testimony  of  the  de- 
fendant had  a  tendency  to  show,  and  it  wisi 
the  theory  of  the  defendant,  tliat  this  Queen- 
ie Herndon,  who  was  shown  to  be  a  disrep- 
utable character,  was  connected  with  tbe 
murder  of  the  said  Officer  Daly;  that  she 
bad  been  watching  in  the  neighlxjrtaood  of 
the  scene  of  the  tragedy  for  a  considerable 
time  theretofore;  that  one  known  as  Wal- 
ter Q.  Christine,  whom  she  claimed  to  be  ber 
husband,  appeared  in  the  neighborhood  vei? 
soon  after  the  shooting,  and  met  her  in  that 
vicinity.  After  the  defense  had  rested  and 
the  people  bad  Introduced  their  testimony 
in  rebuttal  and  rested,  the  conrt  ordered 
said  Queenie  Herndon  to  be  produced  In 
court  and  sworn  In  said  cause,  and  she  was 
produced  and  sworn  against  the  objection 
of  the  said  respondent,  to  which  action  on 
the  part  of  the  said  court  respondent  except- 
ed. In  most  cases  the  order  of  proof  is  with- 
in the  discretion  of  tbe  trial  Judge,  but  when 
it  Is  manifest  that  prejudice  has  resulted 
from  a  failure  to  observe  tbe  order  which 
the  law  points  out,  we  should  not  permit » 
verdict  to  stand.  If  the  reasons  for  declin- 
ing to  call  Queenie  Herndon  in  order  were 
valid  when  the  court  ruled  tbat  the  prose- 
cution was  Justified  in  leaving  her  off  th« 
stand  they  were  equally  forceful  after  the 
respondent's  defense  had  been  developed, 
and  there  was  the  additional  reason  that  de- 
fense by  attacking  this  witness  and  by  de- 
veloping the  theory  that  she  was  herself  con- 
cerned In  the  crime  had  furnished  an  Incen- 
tive to  her  to  color  her  testimony  against  the 
respondent.  The  case  was  one  in  which  an 
observance  of  the  proper  order  of  proof  was 
obviously  of  vital  importance. 
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On  the  cros8-«zamlnatloii  of  one  Phelps, 
a  witness  for  the  people,  be  was  asked  In 
snbstance  if  he  expected  a  portion  of  a  $1,000 
reward  if  the  respondent  was  convicted.  The 
qaestion  was  excluded.  This  was  error.  It 
was  competent  to  show  the  Interest  of  the 
witness.  One  Plckell  was  an  Important  wit- 
ness for  the  people,  and  identified  the  re- 
spondent as  one  of  the  men  seen  by  the  wit- 
ness fleeing  from  the  scene  of  the  crime. 
One  Frank  Mahan,  a  reporter  for  the  Ev- 
ening News,  was  called  and  asked  as  to 
whether  the  witness  Plckell  had  made  state- 
ments relative  to  his  ability  to  identify  the 
respondent  which  were  inconsistent  with 
those  made  on  the  stand.  Objection  was 
made  that  the  proper  fonndatlon  had  not 
been  laid,  and  the  objection  was  sustained. 
The  court  thereupon  very  properly  stated: 
"If  counsel  for  defendant  believe  that  they 
can  Impeach  his  testimony,  Inasmuch  as  he 
is  one  of  the  witnesses  as  to  the  Identity  of 
this  defendant,  I  think  that  in  fairness  and 
In  Justice  he  should  be  permitted  to  go  upon 
the  witness  stand.  Better  call  him.  Yon 
may  step  aside,  Mr.  Mahon,  for  the  present." 
Later  Plckell  was  recalled,  and  the  following 
occurred:  "Q.  At  an  interview  between  your 
self  and  Mr.  Mahon,  November  25,  1904,  be- 
tween the  hours  of  7  and  8  o'clock,  in  your 
room  at  Harper  Hospital,  did  you  state 
to  Mr.  Mahon  as  follows:  'I  am  positiTe 
Floyd  Harper  is  the  man  who  shot  me,  but 
T  can't  swear  to  it?  Mr.  Bumps:  Just  a 
moment  If  the  court  pleases,  I  object  to 
this  as  having  been  all  gone  over,  this  same 
article,  and  these  same  questions  asked  this 
witness  before.  Judge  Aldrlch:  I  think  I 
asked  him  the  question  before  myself,  but 
I  didn't  know  Mr.  Mahon  was  the  man.  Mr. 
Bumps:  This  identical  question  has  been 
asked  this  witness,  and  all  other  questions 
concerned  In  this  article,  which  my  brother 
now  has  In  his  band.  Judge  Aldrlch:  But 
I  did  not  ask  with  reference  to  Mr.  Mahon. 
Court:  Mr.  Reporter,  will  you  please  look 
back  to  this  question  and  answer  that  was 
asked  this  witness  on  cross-examination? 
(Last  question  read  by  the  stenographer). 
Mr.  Bumps:  That  Is  objected  to. 
Court:  I  think  I  will  sustain  the  objection. 
Jndge  Aldrlch:   I  desire  an  exception." 

It  is  clear  that  one  or  the  other  ruling 
was  prejudicial  error.  It  is  manifest  that 
the  respondent's  counsel  was  endeavoring  to 
get  the  benefit  of  a  qualifying  statement  of 
Mr.  PlckelL  When  ttie  witness  Mahon  was 
asked  to  give  the  conversation  the  objection 
was  made  that  the  proper  foundation  was 
not  laid.  When  an  attempt  was  made  to 
comply  with  the  court's  suggestion  that  the 
foundation  be  laid  the  objection  that  the 
whole  ground  had  been  traversed  prevailed. 
The  other  questions  presented  are  not  like- 
ly to  arise  on  a  new  trial. 

For  the  errors  pointed  out  the  conviction 
Is  set  aside,  and  a  new  trial  ordered. 


BLAIR,  OSTRANDBB,  and  MOORB,  JJ.. 
concur. 

GRANT,  J.     I   concur  on  tbe  last  two 
points  of  the  opinion. 


RIX  V.  SMITH. 
(Supreme  Coart  of  Michigan.     July  23,  1906.) 

1.  boundabies— hlghwats  —  aobeeuent    ov 
Pabttks. 

Where  the  owners  of  lands,  adjacent  to 
a  highway,  for  many  years  have  acquiesced 
in  a  change  In  the  nlgtiway  lines,  and  have 
located  the  lines  of  bnildlngs  with  reference  to 
such  change,  and  the  last  grantor  of  a  lot 
has  conveyed  to  another,  with  an  oral  declara- 
tion recognizing  the  new  boundary,  the  descrip- 
tion In  the  conveyance  as  against  subseqaent 
grantees  must  be  construed  with  regard  to  such 
Boundary. 

2.  BV3DEN0S— DE0I.ABATIONS  — DEOI,AXA.TIONS 
As  TO   BonRDABIES — ADinSSIBlLITT. 

Declarations  of  a  grantor  contemporaneous 
with  the  making  of  a  conveyance  for  the  pur- 
pose   of    settling   a    boundary    are    admissible. 
[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Gent.  Dig.  Evidence,  If  1121-1134.] 

8.   BOUNOABIZB  —  HlGHWATB  —  GHAROB     OF 

BoTTN  D  ABIES— Agbeeuent— Effect. 

Owners  of  lands  adjacent  to  a  highway 
acquiesced,  for  over  a  generation.  In  a  diange 
in  the  highway  lines.  A  plat,  expressly  re- 
ferred to  in  a  deed  conveying  a  lot,  showwl  tne 
boundaries  of  the  highway.  There  was  nothing 
to  show  that  the  public  authorities  had  done  any- 
thing in  the  way  of  accepting  the  widening  of 
the  street  in  consequence  of  the  parties  estab- 
lishing new  highway  lines.  Held,  that  the 
question  of  the  true  boundaries  of  the  land  in 
the  deed  was  for  the  jury. 

[Eld.   Note. — For  cases  in  point,   see  vol.  8, 
Cent.  Dig.  Boundaries,  fS  196-204.] 

4.  BvioENCE— Pabol    Evidence— Deeos. 

A  lot  was  132  feet  deep.  A  description 
in  a  deed  conveying  a  part  thereof  called  for 
75  feet  of  the  depth  and  not  for  a  specified 
fraction  thereof.  Held,  that  evidence  as  to 
the  boundaries  of  the  lot  did  not  vary  the 
description  in  the  deed,  but  was  simply  a  loca- 
tion on  the  ground  of  boundaries. 

5.  Same— Declabations   of  OsAirroB  Aiteb 
Conveyance — Admi8sibii,itt. 

Declarations  of  a  grantor,  relative  to  bis 
grantee's  title,  made  after  the  execution  of 
the  deed  are  inadmissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.   Dig.   Evidence,    |g    1108-1120.] 

6.  Ejectment  —  Pij:ADiNa — Scope  of  Issues 
— Evidence- Admissibilptt. 

In  ejectment,  evidence  Impeaching  the  fair- 
ness of  plaintiff's  methods  In  procuring  the  dped 
under  which  be  claims  title  is  inadmissible; 
such  evidence  being  competent  only  In  an  equit- 
able proceeding  to  vacate  or  reform  the  deed. 

7.  Witnesses — Competenot  —  Declabations 
OF  Deceased  Persons. 

Under  Comp.  Laws,  {  10,212,  a  defend- 
ant in  ejectment,  claiming  under  a  deed  executed 
by  a  deceased  grantor  under  whom  plaintiff 
also  claimed  title,  cannot  testify  as  to  the 
grantor's  acts  and  conversations  at  the  time 
of  measuring  off  his  land, 

[Ed.  Note. — For  cases  In  point,  see  voL  50, 
Cent.  Dig.  Witnesses,  {  702.] 

Error  to  Circuit  Court,  Van  Burea  County : 
John  R.  Carr,  Judge. 
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BJectment  by  Jennie  RIx  against  Eugene 
H.  Smith.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

Argued  before  McALVAT,  GRANT,  BLAIR, 
MONTOOMERT.  and  MOORB,  JJ. 

Eugene  W.  Lawton,  for  appellant  Lester 
A.  Tabor,  for  appellee. 

BLAIB,  3.  This  an  action  of  ejectmoit 
to  recover  a  strip  of  land  22  feet  long  by  10 
feet  wide.  The  rights  of  the  respective  par- 
ties to  this  strip  of  land  depend  upon  the 
location  of  the  west  line  of  "lot  1  in  block 
2  of  Dodge's  addition  to  the  village  of  Law- 
ton."  Plaintiff  and  defendant  derive  their 
title  through  a  common  grantor,  Janette  M. 
MorrilL  Defendant's  deed  was  executed 
April  18,  1890,  and  plaintitTs  on  December 
16,  1900.  Janette  Morrill  was  the  widow  of, 
and  derived  her  title  to  lot  1  through,  Charles 
Morrill.  Lot  1  Is  bounded  on  the  west  by 
Main  street,  which  is  described  in  the  plat 
referred  to  in  defendant's  deed  as  being  66 
feet  wide.  In  1867  or  1868  Mr.  Morrill  con- 
structed the  defendant's  building  and  a  drug 
store  adjoining  It  on  the  north.  The  west  line 
of  these  buildings,  as  well  as  of  the  other 
buildings  in  this  vicinity,  was  located  10  feet 
east  of  the  east  line  of  Main  street  as  platted. 
The  same  situation  prevailed  upon  the  oppo- 
site side  of  the  street  Mr.  Charles  D.  Law- 
ton,  who  made  the  survey  for  Mr.  Morrill, 
and  who  had  made  an  earlier  survey  of  Main 
street  testified:  "I  located  the  brick  stores 
on  the  west  side  of  Main  street  across  from 
lot  1.  These  f^tores  are  now  in  the  same  place 
as  they  were  at  the  time  I  made  the  survey. 

•  •  ••  Q.  I  would  ask  you  where  the  front 
of  these  stores  are  In  relation  to  the  lots? 
A.  On  the  line  of  the  lots.  Q.  How  far  back 
west  from  the  old  line  of  the  highway?  A. 
Ten  feet  •  •  •  The  distance  from  the 
front  of  the  stores  on  the  west  side  of  Main 
street  to  the.  edge  of  the  walk  on  the  east 
side  of  the  street  Is  76  feet  The  width  of  the 
sidewalk  at  the  front  of  the  stores  is  10  feet 
Mr.  Tabor:  It  is  admitted  that  the  walks 
on  both  sides  of  Main  street  are  10  feet. 
Mr.  Lawton:  Between  the  land  in  contro- 
versy. •  •  ♦  Q.  What  Is  the  distance  at 
the  Tiresent  time  between  the  edges  of  the 
sidewalks?  A.  sixty-six  feet  and  the  side- 
walks are  each  10  feet  wide.  •  •  •  Go- 
ing south  on  Main  street  south  of  Thfird 
street  Main  street  from  fence  to  fence  across 
originally,  it  was  66  feet  It  has  been  widen- 
ed. I  live  on  Main  street  south  of  Third 
street  and  in  front  of  my  house  Main 
street  Is  66  feet  wide,  and  with  the  walk 
makes  86  feet  •  •  •  This  is  along  the 
block    of    Dodge's   addition    further    south. 

•  •  ♦  Q.  You  say  that  Mr.  Morrill'  built 
these  two  buildings  that  stand  on  the  north 
part  of  lot  one,  the  Smith  and  Showers 
Buildings,  do  you?  A.  Yes,  he  did.  Q.  Now, 
you  say  at  that  time  you  stuck  stakes  10 


feet  from  the  front  of  the  lot?  A.  I  did.  Q. 
That  10  feet  is  sidewalk,  isn't  It?  A.  To, 
sir."  Juan  McKeyes  testified:  "I  live  at 
Lawton.  My  business  is  banking.  I  have  liv- 
ed in  that  vicinity  for  40  years.  I  know  what 
is  known  as  Main  street  In  the  village  of  taw. 
ton.  It  Is  86  feet  wide  from  store  to  store. 
They  have  been  that  way  ever  since  they  woe 
built  Q.  Did  you  ever  know  of  any  bulldint 
being  built  Inside  of  that  86  feet?  A.  I 
think  not  Q.  Then  the  line  of  the  street  (or 
more  than  40  years  has  been  right  where  it 
Is  now?  A.  I  think  so.  Very  near  that  time, 
it  has  been  Just  as  it  is  now.  Q.  Daring  that 
entire  time,  the  street  has  been  used  and  occu- 
pied by  the  public,  and  86  feet  wide?  A.  Yes, 
sir.  ♦  ♦  ♦  I  knew  Janette  Morrill  In  her 
lifetime  about  25  years  previous  to  her  death. 
•  •  ♦  Q.  Well,  now,  at  the  time  she  sold 
to  Smith,  do  you  know  whether  she  was 
present  on  the  lot  that  she  sold  to  SmIUil 
A.  Yes,  she  was.  •  ♦  •  Q.  Did  she  tell 
what  was  the  front  of  the  lot  or  west  end 
of  the  lot  was?  A.  I  don't  know  as  she  told, 
she  directed  the  measurement  Q.  How  many 
feet  back?  A.  I  think  75  feet  back.  Q.  Did 
she  tell  how  far  back  to  measure?  A.  Xes, 
sir.  *  *  *  Q.  Did  she  tell  where  that 
came  to,  any  particular  point?  A.  We  de- 
termined the  point  by  measuring  75  feet  Q. 
Where  did  that  come  as  to  the  alley?  A. 
Well,  it  came  about  to  it  I  think.  I  don't 
know  as  I  could  tell  exactly  where  the  alter 
was.  There  Is  a  road  through  there,  but  it 
is  hard  to  tell  just  where  the  alley  would  be. 
but  this  came  to  the  we$t  edge  of  it  I  should 
say.  •  ♦  ♦  Q.  So  that  the  land  that 
was  conveyed  to  Smith  extended  from  tbe 
front  of  the  store  to  the  alley?  A.  Yes,  sir; 
that  alley  has  been  there  25  or  30  years  or 
longer."  Defendant  testified:  "Q.  At  tbe 
time  you  bought  this  land  you  may  state 
whether  or  not  It  was  measured  by  anyone? 
A.  Measured  by  Mr.  McKeyes  and  myself. 
Q.  Well,  was  Mrs.  Morrill  presoit?  A.  Sbe 
was.  Q.  At  the  time  you  were  measuring 
the  land  for  the  purpose  of  purchasing  you 
may  state  if  Mrs.  Morrill  made  any  state- 
ment as  to  where  the  west  line  was.  A  I 
asked  Mrs.  Morrill  where  the  west  line  was, 
she  said  It  commenced  on  the  west  end  of  tbe 
building.  Q.  Did  she  direct  yon  where  to 
commence  measuring  from?  A.  She  did.  Q. 
Where?  A.  Tbe  west  end  of  the  building.  Q. 
How  far  back  did  you  measure?  A.  75  feet" 
To  which  questions  and  answers  put  to  the 
defendant  Smith,  in  regard  to  measurements, 
counsel  for  plaintiff  objected,  as  contradict- 
ing defendant's  deed,  and  an  attempt  to  es- 
tablish a  deed  of  parol.  The  Conrt:  "Over- 
ruled pro  forma."  To  which  ruling  counsel 
for  plaintiff  excepted,  and  such  exception 
was  duly  allowed.  "Q.  What  was  said  about 
the  alley?  A.  I  asked  Mrs.  Morrill  whether 
the  alley  was  laid  out  and  she  said  there 
was  no  lald-out  alley.  Q.  What  was  said 
about  the  point  where  your  land  terminated. 
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76  feet  terminated?  A.  She  eald  the  75  feet 
terminated  at  the  west  edge  of  the  alley.  Q. 
West  side  of  the  alley?  A.  Yes,  sir.  Q.  Did 
yon  measure  It?  A.  We  did.  Q.  State  how 
near  the  alley  It  came?  Jnst  to  the  edge  of 
the  alley."  Charles  Showers  testified:  "I 
am  the  owner  of  the  north  part  of  lot  one. 
I  occupy  that  as  a  drug  store.  I  own  the 
building.  I  know  Gene  Smith,  the  defendant 
I  was  acquainted  with  Janette  MorrlH  in  her 
lifetime.  I  know  this  alley.  I  expect  it 
has  been  In  constant  use  a  good  many  years. 
I  used  it  16  years  myself.  I  was  draylng,  and 
I  used  it  for  hauling  goods  to  the  stores.  Q. 
Ton  may  state  if  you  was  present.  In  1S97, 
at  the  time  the  measurements  was  made  be- 
tween Mrs.  Morrill,  Mr.  McKeyes,  and  Mr. 
Smltli.  A.  I  was  there,  yes,  sir.  Q.  Did 
you  bear  anything  said  by  Mrs.  Morrill 
as  to  where  the  west  line  of  the  lot  was?  A. 
I  heard  her  say  where  to  commence  to  meas- 
ure. At  the  front  of  the  building,  and  told 
Mr.  Smith  to  measure  back  75  feet.  Q.  Do 
you  know  where  It  come  to?  A.  He  said 
that  It  went  to  the  alley.  Q.  Ton  were  there 
and  saw  them  put  the  tape  down?  A.  I  was. 
Mr.  McKeyes  was  at  the  front  of  the  build- 
ing and  Bugene  Smith  out  at  the  back  and 
they  measured  off  75  feet  and  stuck  a  little 
stake.  Q.  Mrs  Morrlil  went  back  7  A.  Yes, 
she  and  Mr.  McKeyes.  This  was  In  1897. 
They  commenced  at  the  west  end  of  the  build- 
ing. Mr.  Smith  went  right  out  the  east  door 
75  feet  and  stuck  a  stake.  •  •  •■  I  have 
measured  my  building  and  it  is  75  feet  from 
the  front  end.  I  have  lived  In  Lawton  43 
years.  There  are  two  trees  in  front  of  my 
building,  and  one  In  front  of  Smith's.  *  *  * 
Q.  You  have  measured  your  building?  A. 
Yes,  sir.  Q.  And  yoiu:  building  is  right  beside 
that?  A.  Yes,  sir.  Q.  How  long  is  your 
building  from  the  front  end?  A.  75  feet." 
The  court  submitted  to  the  Jury  for  their 
determination  the  location  of  the  west  line 
of  lot  1,  instructing  them  that  If  they  found 
that  such  line  was  the  west  Hue  of  the  side- 
walk, their  verdict  should  be  for  the  plaintiff, 
but  if  they  found  that  such  line  was, the  west 
front  of  the  buildings,  their  verdict  should 
be  for  the  defendant  The  Jury  found  for 
the  defendant  and  plaintiff  has  brought  the 
record  of  this  court  for  review  on  writ  of 
.«ror. 

Plaintiff's  counsel  have  grouped  the  as- 
signments of  error  as  follows:  "(1)  The  court 
should  have  directed  a  verdict  for  the  plain- 
tiff. The  plaintiff  has  the  legal  title  to  the 
10  feet  by  22  in  dispute.  There  are  no  dis- 
puted facts  in  this  case.  (2)  It  was  error 
to  permit  the  defendant  to  contradict  his 
deed  and  establish  title  to  the  land  In  dis- 
pute by  parol.  (3)  The  object  of  all  registry 
laws  Is  to  protect  title  to  land.  That  plain- 
tiff had  a  right  to  rely  on  the  record  of  the 
deeds,  and  that  she  Is  a  lx)na  fide  purchaser. 
(4)  That  It  was  error  to  permit  the  Jury  to 
pass  upon  anything  in  this  case,  as  all  the 


facts  are  undisputed;  that  it  was  error  to 
let  the  Jury  change  the  west  boundary  of 
lot  one,  as  its  location  is  not  disputed  and  Is 
permanently  located.  (5)  Prejudicial  errors- 
In  conducting  the  trial."  We  think  the  court 
did  not  err  In  submitting  to  tne  Jury,  as  a 
question  of  fact  the  true  boundaries  of  the 
land  described  in  defendant's  deed.  While, 
according  to  the  plat  which  was  express- 
ly referred  to  in  the  deed,  the  lines  of  trees 
at  the  outer  edges  of  the  sidewalks  marked 
the  east  and  west  boundaries  of  Main  street, 
the  owners  of  the  lands  adjacent  to  the- 
street  had  apparently  widened  the  street  by 
10  feet  on  each  side.  It  is  true  that  there  is 
no  evidence  that  the  public  authorities  had 
constructed  or  repaired  the  sidewalks,  or  had 
done  anything  in  the  way  of  accepting  this 
10  feet  covered  by  the  sidewalk,  but  this 
is  not  conclusive  of  defendant's  rights. 
Where  the  owners  of  lands  adjacent  to  a 
highway  have  acquiesced  for  many  years  in  a 
change  In  the  highway  lines,  have  located 
the  lines  of  buildings  with  reference  to 
such  change,  and  the  last  grantor  of  a  lot  has 
conveyed  to  another  with  an  oral  decla- 
ration recognizing  such  new  Iwnndary,  the 
description  In  such  conveyance  as  against 
subsequent  grantees  must  be  construed  with 
regard  to  such  boundary.  The  Jury  were  at 
liberty  to  find,  in  this  case,  that  the  declar- 
ations of  the  grantor  were  contemporaneous 
with  the  making  of  the  deed,  and  were  made 
for  the  purpose  of  settling  the  street  boundary. 
They  were  therefore  admissible.  Purkiss  v. 
Benson,  28  Mich.  538;  Reidinger  v.  Mining 
Co.,  39  Mich.  30 ;  Twogood  v.  Hoyt  42  Mich. 
609,  4  N.  W.  445;  Hoffman  v.  Port  Huron. 
102  Mich.  417,  60  N.  W.  831 ;  Moran  v.  Le- 
zotte,  54  Mich.  83,  19  N.  W.  757;  White  v. 
Peabody,  106  Mich.  144,  64  N.  W.  41.  As 
said  In  Twogood  v.  Hoyt  supra:  Where 
streets  "have,  by  the  parties  Interested  or  by 
the  public  authorities,  been  opened,  used,  and 
acquiesced  In,  they  thereby  become  permanent 
boundaries,  and  form  new  starting  points  in 
susequent  surveys  of  the  premises."  In  this 
case,  for  over  a  generation  this  street  liad 
l>een  openly,  visibly,  and  notoriously  86  feet 
wide.  The  lot  line  of  the  west  side  of  the 
street  is  conceded  to  be  43  feet  from  the  cen- 
ter, and  the  circumstances  disclosed  by  the- 
testimony  are  quite  convincing  that  the  own- 
ers of  the  lands  on  the  east  side  Intended  the 
same  location  for  the  line  of  their  lots.  The 
lot  In  question  Is  132  feet  deep,  and  the  de- 
scription in  defendant's  deed  calls  for  75 
feet  of  this  depth,  and  not  for  a  specified 
fraction  of  the  lot  There  Is  therefore  no 
varying  of  the  description  in  the  deed  by 
parol,  but  simply  a  locating  upon  the  ground 
of  the  east  line  of  the  street  defined  In  the 
plat  as  the  boundary  of  these  lots.  This 
distinguishes  the  case  from  De  Long  v.  Bald- 
win, 111  Mich.  466,  69  N.  W.  831,  relied  upon 
by  plaintiff.  This  holding  disposes  of  the 
first  four  groups  of  the  assignment  of  errors. 
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Certain  of  the  objections  to  the  admis- 
sion of  testimony  made  by  plalntlfTs  counsel 
should  hare  been  sustained.  The  testimony 
of  May  Olddings  to  a  conversation  with  Mrs. 
Morrill  relative  to  plalntlflTs  title  after  her 
deed  to  plaintiff,  and  when  she  had  parted 
with  her  entire  title  to  the  premises  In  ques- 
tion, was  Incompetent,  and  the  court  erred  in 
receiving  It 

The  court  also  erred  In  admitting  testi- 
mony of  the  feeble,  diseased  condition  of  Mrs. 
Morrill,  and  other  circumstances  tending  to 
impeach  the  fairness  of  the  plaintiff's  meth- 
ods in  procuring  her  deed.  Such  testimony 
was  not  competent  In  a  suit  at  law,  but  could 
only  be  considered  in  some  equitable  pro- 
ceeding to  vacate  or  reform  the  deed. 

The  court  also  erred  In  permitting  the  de- 
fendant to  testify  to  Mrs.  MorriU's  acts  and 
conversation  at  the  time  of  measuring  off 
his  land.  Such  testimony  was  Incompetent 
under  the  statute  (Miller's  C!omp.  Laws, 
i  10,212),  Mrs.  Morrill  being  then  dead. 

We  do  not  think  It  necessary  to  consider 
the  other  errors  alleged,  since  they  will  not 
be  likely  to  arise  upon  another  trial. 

The  Judgment  is  reversed,  and  a  new  trial 
granted. 


HBWS  T.  HEWS. 
(Sapreme  Court  of  Michigan.    July  23,  1906.) 

1.  Eqititt  —  Spkoiai.  Appbabarok  —  Rights 
AoquiBED. 

A  defendant  specially  appearing  is  not 
entitled  under  chancery  rule  5  to  notice,  and  a 
default  decree  may  be  entered  against  him  with- 
out notice. 

[Ei.  Note. — For  cases  In  point,  see  vol.  19, 
Gent  Dig.  Equity,  {  902.] 

2.  JUDOMENT  —  DEFAirLT   JUDOlfENT— SKTTlNa 

Asidb—Ordkbs— Effect. 

A  default  decree  for  divorce  was  entered 
after  a  special  appearance  of  defendant  and  the 
entry  of  a  motion  attacking  the  jurisdiction 
of  the  court.  Thereafter  the  motion  was  denied, 
and  the  court  made  an  order  reciting  that 
if  defendant  desired  to  appear  generally  in  the 
cause  he  should  be  given  time  In  which  to  do  so, 
in  which  event  the  decree  should  be  set  aside. 
Held,  that  a  compliance  by  defendant  with  the 
terms  of  the  order  bad  the  elfect  of  vacating 
the  default  decree,  but  until  he  complied  with 
its  terms  the  decree  remained  in  force. 

3.  Sake— Amendment  of  Obdeb. 

A  court  does  not  by  issuing  an  order  va- 
cating a  default  on  terms  prescribed,  exhaust 
its  authority  over  the  subject,  and  it  may  modify 
the  order. 

4.  Same. 

After  the  entry  of  a  default  decree  of  di- 
vorce, the  court  at  the  same  term  made  an 
order  reciting  that  if  defendant  would  appear 
generally,  the  decree  should  be  set  aside.  There- 
after and  during  the  term,  papers  were  served 
on  defendant's  counsel,  praying  for  a  modifi- 
cation of  the  order.  The  application  for  a 
modification  of  the  order  was  heard  at  the 
next  term  of  court.  Held,  that  the  court  had 
authority  to  modify  the  order. 

5.  Appeal— RuLiNOB  oh  Motions— Recoed— 
Statement  of  Tbiax  Oourt. 

In  the  absence  of  an  official  record  showing 
•11  that  transpired  on  the  argument  of  a  mo- 


tion, the  Supreme  Court  must  accept  the  state- 
ment of  the  trial  court 

6.  JuDOMENT— VAOAxina — ^Akendment  of  Ob- 
deb. 

Where  the  court  vacated  a  default  decree 
of  divorce  on  the  understanding  that  defendant 
would  appear  and  contest  the  cause  on  its 
merits,  it  was  authorized  to  modify  the  order 
by  declaring  that  the  decree  would  not  be  set 
aside,  unless  defendant  complied  with  specified 
requirements. 

7.  AppeaI/— Objections  in  Tbiaz.  Cotjb*— 
Necessity— Vacatino  Judqhkni^— Obdeb— 
Modification. 

Where,  on  the  hearing  of  a  motion  for  an 
order  modifying  a  prior  order  vacating  a  judg- 
ment, the  court  was  in  possession  of  the  facts 
and  no  objection  was  then  made  on  the  ground 
that  there  was  no  showing  by  affidavit  as  a 
basis  for  the  modification,  an  objection  on  ap- 
peal to  the  order,  modifying  the  original  order 
on  the  ground  of  the  absence  of  an  affidavit 
was  without  merit 

Appeal  from  Circuit  Court,  Saginaw  Coun- 
ty, in  Chancery;    Emmet  L.  Beach.  Judge. 

Suit  by  Mary  E.  Hews  against  Howard 
B.  Hews.  From  a  decree  for  complainant 
and  from  a  final  order  rendered  in  the  cause, 
defendant  appeals.     Affirmed. 

Argued  before  CARPENTER,  C  J,  and 
McALVAT,  GRANT,  BLAIR,  and  MOORE, 
JJ. 

John  F.  O'Keefe  (Whitman  A  Homer,  of 
counsel),  for  appellant  James  H.  Davitt 
for  api>ellee. 

BLAIR,  J.  On  the  24tb  day  of  March. 
1905,  the  above-named  defendant,  a  resi- 
dent of  Illinois,  filed  bis  bill  of  complaint 
against  the  above-named  complainant,  a  res- 
ident of  Michigan,  in  the  superior  court  of 
Cook  county.  111.,  praying  for  a  divorce  on 
the  ground  of  desertion.  On  the  8th  day  of 
August,  1905.  the  solicitor  for  Mrs.  Hews 
entered  bis  and  her  special  appearance  in 
the  Illinois  suit,  "only  for  the  limited  and 
special  purpose  of  filing  the  necessary  plead- 
ings and  mailing  the  necessary  motions 
therein  challenging  the  Jurisdiction  of  the 
court  in  the  above-entitled  cause."  On  the 
10th  day  of  August  1905,  Mrs.  Hews  filed 
her  plea.  In  abatement,  "under  special  and 
limited  appearance,"  setting  up  proceedings 
in  her  suit  in  the  circuit  court  for  the 
county  of  Saginaw,  In  chancery,  hereafter 
referred  to,  culminating  In  a  pro  eonfesm 
decree  for  divorce,  as  res  adjudlcata  be- 
tween the  parties.  On  the  Ist  day  of 
September,  1905,  the  superior  court  held 
that  the  special  appearance  and  plea  In 
abatement  constituted  a  general  appearance, 
overruled  the  plea  in  abatement,  and  on 
September  11th  at  10  a.  m.  ordered  the  de- 
fendant therein,  Mrs.  Hews,  "to  plead  In 
bar,  answer  or  demur  to  said  bill  by  3 
o'clock  In  the  afternoon"  of  said  day.  At 
3  o'clock  In  the  afternoon  of  said  11th  day 
of  September,  1005,  Mrs.  Hews  not  having 
compiled  with  the  order  of  the  court,  the 
hearing  of  the  case  was  proceeded  with 
and  a  decree  of  divorce  pro  confesso  was 
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«nter«d,  glylng  the  castodj  of  two  of  the 
children,  Bdaon  L.  and  Artbnr  N.  Hewik 
aged,  respectively,  6  and  4  years,  to  the 
complainant,  and  of  the  other  child,  Mary 
Elizabeth  Hews,  aged  1^  years  to  the  de- 
fendant 

On  March  27,  1806,  Mary  B.  Hews,  the 
complainant  in  this  snlt,  filed  her  bill  of 
complaint  In  the  circuit  court  for  the  county 
of  Saginaw,  in  chancery,  praying  for  a  di- 
vorce on  the  grounds  of  extreme  cruelty  and 
failure  to  support    On  July  27, 1906,  defend- 
ant appeared  specially,  and  entered  a  mo- 
tion attacking  the  Jurisdiction  of  the  court 
npcni  certain  technical  grounds,  noticing  the 
motion  for  hearing  on  Septembw  11,  1906. 
On  the  7th  day  of  August  1906,  the  nanal 
order  was  entered,  talcing  the  bill  as  con- 
feesed,  and  on  the  8th,  a  decree  was  made 
tiy  the  court  upon  the  bill  taken  as  confessed 
and  upon  proofs  taken  In  open  court  grant- 
ing a  divorce  to  complainant  with  custody 
of  all  of  the  children  till  they  should  attain 
the  age  of  14  years,  or  the  further  order 
of  the  court    By  agreement  of  counsel,  de- 
fendant's   special    motion    was    argued    on 
August  14,   1905,   and   thereupon,  the  court 
made  the  following  order:    "It  is  ordered 
<1)  that  said  motion  be,  and  It  is  hereby, 
denied.     (2)  That  if  defendant  desires  to 
appear  generally  in  this  cause,  he  shall  be 
given  five  days  from  this  date  In  which  to 
do  so,  in  which  event  the  decree  heretofore 
entered   shall   be   set   aside.      (8)  That  if 
defendant  enters  his  ajypearance  gmerally 
in  this  cause  within  the  above  period  he 
-shall  have  16  days  to  answer  complainant's 
bill   after  a   copy   of  the  same   has  been 
-served  upon  his  solicitor,  John  F.  CKeefe. 
<4)  That  if  the  defendant  so  appears,  this 
cause  shall   stand   for  trial   without  being 
noticed  at  the  September,  A.  D.  1906,  term 
■of  said  court"    On  August  19th  defendant 
filed  and  served  notice  of  his  general  ap- 
pearance in  the  suit    On  August  21st  com- 
plainant's  solicitor   served    a   copy   of  the 
bill    of   complaint   on   defendant's   solicitor, 
and  on  the  25th  served  notice  of  hearing 
for  the  September  term  of  court     On  the 
23d  day  of  August  complainant  filed  a  pe- 
tition for  alimony  pendente  lite  and  noticed 
the  same  for  hearing  on  August  28th.     On 
August  28th  complainant  moved  for  an  order 
modifying  the  order  of  August  14th,  which 
motion  was  noticed  for  September  2d.    On 
the  2d  of  September,  the  court  made  the 
following  order:    "By  consent  and   at  the 
request  In  open  court  of  the  solicitors  for 
the  respective  parties  to  this  cause.   It  is 
ordered  that  the  hearing  of  the  petition  for 
temporary  alimony,  and  the  bearing  upon 
the  application  for  the  modification  of  the 
order  entered   herein   on  the   14th   day  of 
August   be,   and  the  same   are  hereby  ad- 
journed until   September  12,  1906,  at  8:30 
o'clock  In  the  morning.     And  it  Is  further 
ordered  that  the  time  of  the  defendant  in 
which  to  plead  to  or  answer  the  bill  of  com- 


plaint filed  herein  be,  and  the  same  !• 
hereby  extended  to  the  12th  day  of  Septem- 
ber, 1905,  at  8:30  a.  m.  of  said  day."  On 
the  8th  of  September  defendant  made  and 
served  a  motion  "to  vacate,  set  aside  and 
hold  for  naught  the  order  pro  confesso  and 
the  decree  of  August  8,  A.  D.  1906,"  for 
various  reasons  assigned.  This  motion  was 
noticed  for  September  12th.  On  September 
12tb,  defendant  filed  bis  answer,  setting 
up,  among  other  things,  the  record,  pro- 
ceedings and  decree  in  his  suit  In  the  supe- 
rior court  as  a  final  and  binding  adjudication 
of  the  rights  of  the  parties.  On  September 
19th,  the  court  made  an  order  containing, 
among  others,  the  following  provisions: 
"(1)  That  said  decree  of  August  8.  1905,  has 
not  been  set  aside  and  shall  not  be  set  aside 
until  and  unless  the  defendant  Howard  E. 
Hews,  complies  with  the  requirements  of  this 
order.  (2)  That  if  defendant  cause  to  be 
vacated,  annulled  and  set  aside,  the  decree 
obtained  by  him  in  the  superior  court  of  Cook 
county.  III.,  and  discontinue  said  suit  then 
upon  filing  in  this  court  due  proof  that  said 
decree  has  been  vacated,  annulled  and  set 
aside,  and  said  suit  discontinued,  and  that 
there  Is  not  pending  any  action  brought  by 
him  against  complainant  in  any  court  for 
the  purpose  of  obtaining  a  decree  of  divorce 
from  her  and  the  custody  of  said  children 
or  any  of  them,  or  for  any  of  those  purposes, 
and  upon  filing  this  answer  In  this  cause 
upon  the  merits,  no  part  of  which  answer 
shall  set  up,  rely  upon,  or  claim  any  benefit 
or  advantage  from  the  decree  so  rendered 
in  the  superior  court  of  Cook  county,  an 
order,  upon  proper  application,  will  be  made 
in  this  cause,  setting  aside  the  aforesaid  de- 
cree of  August  8th,  and  allowing  the  defend- 
ant to  appear  and  defend  said  cause  upon 
the  merits  thereof." 

At  the  time  of  entering  this  order,  the 
court  filed  an  opinion  stating  his  reasons  at 
length.  The  following  are  excerpts  from  this 
opinion:  "The  special  mention  made  by  the 
defendant  to  be  heard  September  11th  was 
finally  brought  on  for  bearing  by  consent  of 
the  solicitors  for  complainant  and  defendant 
on  August  14th.  The  special  motion  was  over- 
ruled, allowing  defendant  to  appear  generally 
within  five  days  from  the  date  of  August 
14tb  and  within  15  days  to  file  an  answer 
after  being  served  with  a  copy  of  complain- 
ant's bill.  It  was  stated  at  liiat  time  that 
the  defendant  desired  to  appear  generally 
and  contest  the  case  upon  its  merits.  No 
formal  decree  or  order  has  been  made  setting 
aside  the  decree  of  August  8tb,  but  the  court 
stated  that  an  order  would  be  made  settin$r 
aside  the  decree,  the  defendants  appearing  in 
said  cause.  It  was  understood  at  that  time 
by  the  court  that  the  defendant  desired  to 
appear  and  contest  the  divorce  case  upon  its 
merits.  At  the  time  the  special  motion  was 
argued  in  this  court,  the  court  was  given  to 
understand,  or  at  least  did  understand,  that 
the  defendant  Howard  E.  Hews,  desired  to 
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defend  the  cause  In  tbla  conrt  upon  its  mer- 
its, and  not  upon  the  ground  that  a  decree 
liad  been  rendered  in  Ills  (axor  in  Ctiicago; 
tbat  at  the  time  wben  tbis  order  was  made 
allowing  the  defendant  to  enter  bis  appear- 
ance and  plead  to  said  bill,  no  decree  bad 
been  rendered;  and  if  tbls  court  now  sets 
aside  tbe  decree  of  Augnst  8th,  giving  the 
complainant  custody  of  tbe  children  and  giv- 
ing her  a  decree  of  divorce,  and  allow  the  de- 
fendant's answer  to  stand,  the  only  proof 
that  would  be  necessary  upon  his  part  would 
be  a  certified  copy  of  the  decree  of  the  Chica- 
go court,  giving  him  tt  divorce  and  custody  of 
tbe  two  children.  Ought  this  court  to  set 
aside  tills  decree  so  as  to  give  the  conrt  of 
another  state  Jurisdiction,  where  a  decree 
was  made  In  this  case  over  a  month  prior  to 
the  decree  being  made  by  the  court  in  the 
other  state?  In  Justice  to  the  complainant  in 
this  case,  it  ou^t  not  to  be  done,  as  she  was 
not  present  and  took  no  part  in  tbe  trial  in 
Chicago,  but  did  submit  her  proofs  in  this 
court  which  show  tliat  she  was  entitled  to  a 
decree;  and  the  law  of  this  state  gives  to  her 
tbe  custody,  control,  care,  and  education  of 
the  minor  children  until  they  arrive  at  the 
age  of  12  year,  unless  she  is  an  unsuitable 
person;  and  the  testimony  before  me  shows 
her  to  be  a  suitable  person  for  such  purpose. 
Defendant  appeals  to  this  court  from  the  pro 
confesso  decree  of  August  8.  1905,  and  also 
claims  tbe  beneSt  of  an  appeal  to  the  Su- 
preme Court  from  the  final  order  rendered  In 
said  cause  by  said  court  upon  the  12tta  day  of 
S^tember,  A.  D.  1905."  Defendant's  appear- 
ance, being  special,  did  not  "entitle  him  to 
notice  of  all  further  proceedings  in  tbe 
canse^**  under  chancery  rule  5,  and  bis  de- 
fault was  properly  entered. 

The  decisive  question  for  determination  In 
this  case  is:  Whether  tbe  circuit  Judge  ex- 
ceeded his  authority,  as  claimed  by  defend- 
ant's counsel.  In  modifying  the  order  of  Au- 
gust 14th,  which  granted  leave  to  the  defend- 
ant to  appear  and  answer?  I  think  that  the 
effect  of  the  order  of  Augnst  14th,  upon  a 
compliance  with  its  terms  being  shown,  was 
to  open  the  default  and  vacate  the  decree  so 
long  as  it  remained  in  force.  The  court  how- 
ever, by  making  this  order  did  not  exhaust 
Ills  authority  over  the  subject  thereof. 
"Every  court  of  superior  Jurisdiction  has.  In 
the  absence  of  statutory  limitations,  power 
to  control  its  own  orders  and  to  direct  when 
and  under  what  conditions  they  shall  be 
operative  ♦  •  •  During  tbe  term  at 
which  the  order  was  made,  tills  power  of  tbe 
court  Is  plenary  and  undoubted  and  it  has 
Iieen  held  that  the  power  exists  and  may  be 
exercised  at  any  time,  even  after  tbe  expira- 
tion of  the  term,  provided  the  proceedings 
are  still  in  fieri  and  no  final  Judgment  or 
order  has  been  entered  putting  the  case  out 
of  court"  15  Ency.  Pleading  &  Practice,  p. 
.^49  et  8e<i.:  Hurt  v.  Blount  63  Ala.  327.  It 
is  claimed  by  counsel  for  defendant  that  tbe 


motion  upon  which  tbe  modifying  order  was 
liased  was  not  made  nor  entered  at  tbe  sanie 
'term  as  tbe  order  of  August  14th  and  it  is 
argued  that:  "After  tbe  expiration  of  the 
term,  the  court  loses  control  of  its  Judgments 
rendered  during  that  term,  and  no  longer  has 
the  power  to  vacate  or  modify  them  or  to  set 
them  aside,  unless  steps  be  taken  daring  the 
prior  term  by  motion  or  otherwise  to  set 
aside,  modify  or  correct  them"  —  citing 
Black  on  Judgments,  vol.  1,  |  300.  Tbe  basis 
of  tliis  contention  is  tbe  filing  of  tbe  papas 
apparentiy  on  September  12th,  tbe  day  after 
tbe  <q>ening  of  the  next  term.  It  appean, 
however,  tliat  the  papers  were  served  up<Hi 
defendant's  counsel  on  August  28th  and  it  is 
manifest  from  the  order  of  September  2d 
that  the  matter  was  before  the  conrt  on  that 
day  and  the  hearing  continued  till  September 
12th.  Tbls  order  was  consented  to  by  defend- 
ant's counsel  and  except  for  the  order  ex- 
tending the  time  for  filing  his  answer,  be 
would  have  been  in  default  several  days  be- 
fore the  entry  of  the  Illinois  decree.  The  de- 
fendant's contention  in  this  regard  has  no 
foundation  in  fact  Even  a  consent  order 
may  be  modified  or  vacated  where  it  does  not 
express  tbe  real  Intent  of  the  parties, 
and  this  though  tbe  mistake  be  unilateral. 
Oldeushaw  v.  King,  28  L.  J.  Exch..  .SS4: 
Wilding  V.  Sanderson,  06  L.  J.  Gh..  6S4.  In 
the  present  case,  the  circuit  Judge  affirms 
that  at  tbe  time  he  made  tbe  order  it  was 
stated  "that  the  defendant  desired  to  appear 
generally  and  contest  the  case  upon  its  met- 
Its"  and  that  that  was  tbe  understanding  of 
tbe  court  snd  the  fair  Inference  from  the 
opi&Ion  is  that  the  court  would  not  hav^ 
opened  the  default  except  for  tbe  purpose  of 
enabling  the  defendant  to  controvert  the 
facts  alleged  in  the  bill  of  complaint 

Defendant's  counsel  contends  that  the 
statement  of  tbe  circuit  Judge  Is  Incorrect, 
but  In  the  absence  of  an  official  record  show- 
ing all  that  transpired  upon  the  argument  of 
the  motion,  this  court  must  accept  tbe  state- 
ment of  the  trial  court  Myers  v.  Myeri: 
(Mich.)  106  N.  W.  402.  It  is  apparent  fron. 
the  court's  opinion  that  he  onderstood  tbpr» 
was  to  be  a  hearing  before  blm  in  tbe  usual 
way  and  it  is  quite  Inconceivable  tbat  com- 
plainant's solicitor  should  have  bad  any 
different  understanding.  I  think  the  conrt 
was  fully  Justified  in  this  understanding.  At 
the  time  the  default  was  opened,  there  was 
no  decree  in  favw  of  tbe  defendant  and  the 
court  would  naturally  infer  from  tbe  state- 
ment that  the  defendant  desired  to  "contest 
the  case  upon  its  merits,"  tliat  tbe  defendant 
desired  to  submit  tbe  controversy  as  one  to 
be  determined  by  the  court  not  as  one  to  be 
governed  by  tlie  determination  of  some  oUier 
court  Under  chancery  rule  7  (97  N.  W.  t) 
defendant  could  only  have  procured  the  vaca- 
tion of  the  default  by  proff^ing  a  sworn 
answer  showing  a  defense  on  the  merita, 
Tills  has  always  been  the  rule  In  Michigan. 
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Stockton  T.  Williams,  Har.  241.  If  complain- 
ant's connsel  had  insisted  upon  defendant's 
making  the  showing  required  by  law,  he 
could  only  have  answered  upon  the  merits  as 
interpreted  by  the  circuit  Judge.  The  eon- 
sent  of  cmnplainant'B  solicitor  that  the  de- 
fault might  be  set  aside  after  the  statement 
that  defendant  desired  to  contest  the  case 
upon  Uie  merits  must  be  deemed  to  have 
been  made  with  the  same  understanding, 
unless  we  are  to  regard  liim  as  deficient  in 
understanding  or  oblivious  of  the  interests 
of  his  client  and  her  little  children.  I  think 
It  is  quite  certain  that  the  complainant's  so- 
licitor consented  to,  and  the  court  made,  the 
order  setting  aside  the  default  upon  the  nn- 
derstanding  that  the  defendant  in  that  event 
would  go  to  a  hearing  in  the  usual  way  and 
that  tbe  court  had  authority  to  modify  the 
order.  In  the  race  of  diligence  between 
these  parties,  the  complainant  had  obtained 
a  prior  decree,  giving  her  the  custody  of  her 
children,  which  the  court  considered,  and  I 
think,  properly,  upon  the  testimony  produced 
before  him,  a  lawful  and  Just  decree.  Tbe 
court  did  not  intend,  and  it  stands  to  reason 
that  ber  counsel  did  not  intend,  to  deprive 
her  of  tbe  benefit  of  this  decree,  unless  It. 
should  appear  upon  a  full  and  fair  trial  in 
open  court  that  she  was  not  entitled  to  it  If 
this  was  the  understanding  of  defendant's 
counsel,  he  cannot  complain  that  the  court 
Insisted  upon  its  being  carried  out;  If  it 
was  not  his  understanding,  then  the  order 
was  granted  by  mistake,  and  the  court  was 
authorized  to  set  it  aside.  "If  an  order  made 
by  consent  is,  throngh  mistake,  capable  of 
an  Interpretation  contrary  to  the  real  inten- 
tion, it  will  be  amended  by  the  court  so  as 
to  make  it  plainly  and  clearly  represent  that 
Intention."    Oidenshaw  v.  King,  supra. 

It  is  further  contended  that  there  was  no 
showing  made  by  affidavit  or  otherwise  as  a 
basis  for  the  order  modifying  the  order  of 
August  14tb.  80  far  as  the  record  shows,  no 
objection  appears  to  have  been  made  upon 
this  ground.  The  principal  facts  were  be- 
fore the  conrt  at  the  time  «f  tbe  consent  or- 
der for  continuing  the  bearing,  without 
which  order  defendant  could  not  have  filed 
his  answer  later  than  September  6th,  and 
they  were  all  brought  before  the  court  by  de- 
fendant's counsel  on  the  12th  of  September, 
a  week  before  be  made  the  order.  Under 
such  circumstances,  the  objection  lias  no 
merit 

It  18  further  contended  that  the  pro  con- 
fesso  decree  is  not  supported  by  the  proofs. 
I  am  satisfied  that  the  proofs  justify  tbe  de- 
cree upon  the  ground  of  extreme  cruelty.  It 
would  serve  no  useful  purpose  to  discuss  the 
testimony  in  detail. 

Th^  question  of  res  adjndlcata,  to  which 
considerable  attention  Is  devoted  In  defend- 
ant's brief,  is  not  before  tbe  conrt  Under 
tbe  defendant's  answer,  the  issue  was  ten- 
dered and  would  have  arisen  later  on  it  the 


court  bad  not  modified  the  order  of  August 
14th. 

The  order  of  the  circuit  court  modifying 
the  order  of  August  14th,  is  afiBrmed,  with 
costs  of  both  courts  to  complainant. 

JACKSON  V.  MASON. 
(Supreme  Court  of  Michigan.    July  23,  19060 

Schools— PuprLS—CoMPULSOBT    Attendance 

— AOE   OF    Childbxk. 

Pub.  Acta  1895,  p.  203,  No.  95,  provided 
for  the  compulsory  education  of  children  be- 
tween the  ages  of  8  and  14  years,  and  in  cltiefc 
between  the  ages  of  7  and  16  years.  Pub. 
Acts  1901.  p.  110,  No.  83,  provided  for  snch 
education  between  tbe  aees  of  8  and  15,  and 
In  cities  between  7  and  15.  Acts  1905.  p. 
296,  No.  200,  provided  for  such  education  of 
children  "l)etween  and  including"  the  ages  of 
7  and  16  years.  Held,  that  the  latter  statute 
does  not  apply  to  children  during  the  fifteenth 
year   and   nnfll    they   l>ecome   16. 

Montgomery  and  Hooker,  JJ.,  dissenting. 

Certiorari  to  Circuit  Court  Kalamazoo 
County;   John  W.  Adams,  Judge. 

Certiorari,  on  the  relation  of  H.  Clair  Jack- 
son, to  review  mandamus  proceedings.  Af- 
firmed. 

Argued  before  McALVAY,  GRANT,  BI<AIR, 
MONTGOMERY,  and  OSTRANDBR,  JJ. 

H.  Clair  Jackson,  in  pro.  per.  Henry  E. 
Chase  and  Thomas  A.  Lawler,  for  respond- 
ent. 

McALVAT,  3.  Certiorari  to  mandamus 
proceedings  before  the  circuit  court  for  Kala- 
mazoo county.  Relator,  prosecuting  attorney 
for  Kalamazoo,  by  written  order  directed 
and  requested  respondent  Judge  of  tbe  re- 
corder's court  of  the  city  of  Kalamazoo  to 
take  the  complaint  of  John  H.  Blaney,  and 
Issue  a  warrant  for  one  Arend  Boss  of  said 
city,  for  a  violation  of  Act  No.  200.  p.  296, 
of  Public  Acts  of  1905.  The  recorder  took 
said  complaint  but  refused  to  issue  a  war- 
rant upon  It  for  the  reason  that  in  bis 
opinion  the  complaint  did  not  set  forth  a 
violation  of  said  act  Said  act  is  entitled, 
"An  act  to  provide  for  tbe  compulsory  edu- 
cation of  children,  for  itenaltles  for  failure 
to  comply  with  the  provisions  of  this  act 
and  to  repeal  all  acts  or  parts  of  acts  con- 
flicting with  the  provisions  of  the  same." 
Section  1  provides,  "Every  parent  guardian, 
or  other  person  In  the  state  of  Michigan  hav- 
ing control  and  charge  of  any  child  or  ctiil- 
droi  between  and  including  the  ages  of 
seven  and  fifteen  years,  shall  be  required 
to  send  such  child  or  children  to  the  public 
schools  during  the  entire  school  year.  •  •  •" 
Section  3  (page  298)  makes  a  failure  to  com- 
ply with  tbe  provisions  of  the  act  a  mis- 
demeanor and  fixes  the  penalty.  The  child 
in  this  case  was  of  the  age  of  15  years  and 
3  months.  An  order  to  show  why  a  writ  of 
mandamus  should  not  issue  compelling  re- 
spondent to  issue  said  warrant  issued  from 
the  circuit  court  and  upon  a  hearing  the 
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-writ  wu  denied,  and  tbe  proceeding  dlB- 
mlssed.  The  provision  of  tbe  act  repealed 
by  this  act  relative  to  the  age  limit  was, 
"♦  •  ♦  between  the  agds  of  eight  and 
fifteen  years,  and  in  cities  between  the  ages 
of  seven  and  fifteen  years."  Act  No.  83,  p. 
119,  Pub.  Acts  1901.  This  repealed  the  pre- 
vision of  a  former  act  which  was  as  follows: 
"  •  ♦  •  between  the  ages  of  eight  and 
fourteen  years  and  in  cities  between  the 
ages  of  seven  and  sixteen  years."  Act 
No.  95,  p.  203,  Pub.  Acts  1895. 

The  only  question  In  the  case  is  whether 
the  statute  applies  to  children  above  tbe 
age  of  15  years.  The  circuit  court  held  that 
it  did  not,  and  error  Is  alleged  upon  such 
holding.  The  contention  of  the  relator  is 
that  it  applies  to  children  over  7  years  and 
tinder  16  years  of  age.  The  words  of  the 
'Statute  before  us  for  construction  are,  "any 
-child  or  children  between  and  Including  tbe 
ages  of  seven  and  fifteen  years."  It  is  urged 
that  to  give  any  force  to  the  word  "including" 
tbe  section  must  be  construed  to  include 
■children  during  the  entire  fifteenth  year  and 
Tintll  they  become  sixteen  years  old.  We 
think  to  do  so  would  be  a  doubtful  construc- 
tion and  the  court  should  hesitate  to  make 
an  act  a  crime  by  such  means.  The  statute 
Is  not  ambiguous  in  designating  the  age  limit 
between  tbe  ages  of  7  and  15  years.  The 
word  "Including"  has  no  force  to  extend  that 
limit  beyond  the  time  specifically  designated. 
A  child  over  15  years  of  age  is  not  between 
the  ages  of  7  and  15  years,  and  therefore 
not  within  the  provisions  of  the  acL  An 
-examination  of  these  provisions  of  the  earlier 
acts  shows:  that  by  tbe  act  of  1895  com- 
pulsory education  was  enforceable  toe  a 
-period  of  8  years  as  to  children  not  in  cities, 
and  as  to  children  in  cities  for  a  period  of 
-0  years;  that  by  the  act  of  1901  compulsory 
education  was  enforceable  for  a  period  of 
7  years  as  to  children  not  in  cities,  and  as 
to  children  In  cities  for  a  period  of  8  years. 
In  each  of  these  acts  the  children  in  cities 
were  subject  to  Its  provisions  one  year  earlier 
in  life  than  other  children  In  tbe  state.  The 
evident  intent  of  the  Liegislature  In  the  por- 
tion of  the  act  of  1905  under  discussion,  es- 
tablishing the  limit  between  the  ages  of  7 
and  15  years,  being  a  period  of  8  years  was 
to  fix  tbe  same  age  limit  for  all  of  tbe  chil- 
dren In  the  state,  at  such  a  time  in  their 
lives,  and  for  such  a  term  between  the  two 
•extremes  of  tbe  former  acts  as  experience 
bad  shown  would  be  most  satisfactory. 

Tbe  Judgment  of  the  circuit  court  is  af- 
firmed, without  costs. 

CARPENTER,  C.  J.,  and  GRANT,  BLAIR, 
-OSTRANDER,  and  MOORE,  JJ.,  concurred. 

MONTGOMERY  and  HOOKER,  JJ.  We 
think  tbe  statute  treats  the  year  as  the  unit, 
and  that  it  follows  that  the  words  "seven  to 
fifteen  years  Inclusive"  include  the  year  in 
which  the  child  Is  generally  spoken  of  as  15 
jears  of  age.    See  Ck>mp.  Laws,  {  50. 


SOHRBMS  T.  PBRB  UABQUBTTB  B.  CO. 

(Supreme  Ooort  of  Michigan.    July  23,  190&i 

Railsoads  —  CsossiNa  Aocidkrt  —  Coann- 
xrroBT  Neouoence. 

Plaintiff  intestate  was  struck  at  a  eronin; 
at  night  and  Instantly  killed  by  the  tender 
of  one  of  defendant's  locomotives  ronninf  back- 
ward. Intestate  was  familiar  with  the  cnw- 
Ing,  and  knew  at  the  time  that  a  pasaengs 
train  going  in  the  same  direction  waa  neari; 
due.  '  It  was  very  dark,  but  he  could  have  seen 
either  a  well-lighted  passenger  train  or  a  freight 
train  equipped  with  a  headlight  for  a  long  dit- 
tance,  but  there  was  no  light  on  the  tender  ex- 
cept a  small  red  light  such  as  were  used  to 
indicate  switches,  one  of  which  was  near  tbe 
crossing  or  on  the  rear  end  of  trains,  and  tlx 
fireman  who  was  on  the  lookout  testified  that  lie 
had  no  knowledge  that  the  engine  struck  in- 
testate's teEun  until  after  the  engine  had  h^fn 
stopped.  There  was  also  evidence  that  no  aou- 
ing  signals  were  given,  and  that  the  engine 
was  running  at  a  high  rate  of  speed.  EM, 
that  Intestate  was  not  guilty  of  contribntoir 
n^ligeuce  as  a  matter  of  law. 

Error  to  Circuit  Court,  Saginaw  Count;; 
Emmet  L.  Beach,  Judge. 

Action  by  Michael  Schrems,  Jr..,  as  ad- 
ministrator of  the  estate  of  Michael  Schrems. 
deceased,  against  the  Pere  Marquette  Rail- 
road Company.  From  a  judgment  for  plain- 
tifF,  defendant  brings  error.    Affirmed. 

Argued  before  McALVAT,  GRANT,  BLAIB, 
MONTGOMERY,  and  MOORE,  JJ. 

P.  W.  Stevens  (John  C.  Weadoti,  of  conn- 
sel),  for  appellant  Eugene  Wilber  and  Fred 
L.  Eaton,  for  appellee. 

MOORE,  J.  The  plaintiff  recovered  t 
Judgment  in  the  court  below.  The  defendant 
brings  the  case  here  by  writ  of  error. 

The  claim  of  defendant,  as  stated  by  lb 
counsel  in  its  brief.  Is:  "There  Is  no  testi- 
mony in  this  case  as  to  the  conduct  of  the 
plalntiiTB  Intestate  as  he  approached  the 
crossing,  and  in  so  far  as  establishing  free- 
dom from  contributory  negligence  Is  concern- 
ed, the  plaintiff  rested  his  case  entirely  on  the 
presumption  that  his  Intestate  did  stop,  look, 
and  listen  before  going  upon  the  track  of  the 
defendant.  The  trial  court  left  it  to  the  jury 
to  say  whether  or  not  this  presumption  had 
been  overcome  by  tbe  evidence.  This  was  er- 
ror. The  undisputed  testimony  shows  that 
if  plaintiff's  intestate  stopped,  looked,  and 
listened,  he  must  have  seen  or  heard  the  ap- 
proaching engine,  and  raises  the  condnsive 
presumption  that  he  did  not  stop,  look,  and 
listen,  or  that  if  he  did,  he  did  not  heed  what 
he  saw  or  heard.  One  who  la  struck  by  a 
moving  train  whidi  could  be  seen  or  heard 
from  the  point  he  occupied  when  it  became 
his  duty  to  stop,  look,  and  listen,  must  be 
conclusively  presumed  to  have  disregarded 
that  duty,  or  having  performed  it,  to  hare 
gone  negligently  Into  obvious  danger;  cltin; 
Kwiotkowskl  T.  Railway  Co,  70  Mich.  549,  33 
N.  W.  463,  and  many  other  cases.  Had  he 
stopped  and  listened  for  the  train  as  it  was 
bis  duty  to  do,  he  would  have  heard  It,  and 
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avoided  the  danger.  The  preaumptlon,  there- 
fore, IB  that  he  either  did  not  do  his  duty  In 
thes«  regards,  or  that  he  ventured  blindly 
Into  an  obvious  peril.  The  Judge  should  have 
directed  a  verdict  for  the  defendant,  on  the 
(round  that  plaintiff  had  failed  to  show  that 
bis  Intestate  was  free  from  contributory  negli- 
gence." There  Is  not  very  much  dispute  about 
the  law,  but  the  difficulty  comes  in  applying 
it  to  a  given  case,  therefore  it  is  Important  to 
recall  the  case  made  by  the  testimony  of  the 
plaintiff. 

Plaintiffs  Intestate  was  Instantly  killed  by 
the  tender  attached  to  one  of  defendant's  lo- 
comotives, as  he  was  driving  across  a  high- 
way crossing,  a  short  distance  north  of  Sagi- 
naw, on  the  evening  of  November  14,  1904 
There   was  no  eyewitness  of  the  accident 
The  highway  at  that  point  runs  north  and 
aontta,  and  the  railroad  track,  which  is  elevat- 
ed somewhat  above  the  level  of  the  surround- 
ing  country  runs  northeast  and  southwest 
Plaintiff's  Intestate  approached  the  crossing 
from    the  south,    and   the    locomotive   with 
which  be  collided  approached  from  the  south- 
west   In  the  daytime  the  traveler  approach- 
ing tbe  crossing  from  the  south  could  for 
nearly  all  of  the  time  see  a  locomotive  ap- 
proaching from  tbe  southwest  for  a  half  mile 
before  he  reached  the  crossing.    The  objects 
that  would  tend  to  obstruct  his  vision  at  any 
time  were  some  small  buildings,  the  telegraph 
poles  and  some  trees.     Plaintiff's   Intestate 
was  familiar  with  the  crossing,  having  travel- 
■ed  over  it  almost  dally  for  many  years.    He 
had  a  gentle  team  and  was  a  good  driver. 
The  tender  which  struck  him   was  moving 
backwards  from  Saginaw  toward  Bay  City, 
at  the  time  of  the  accident.    There  was  a 
red  light  banging  on  the  tender,  which  was  in 
front  as  the  locomotive  with  the  tender  at- 
tached was  running  backward.     There  were 
also  two  small  white  classification  lights  on 
the  sides  of  the  smoke  stack.    The  headlight 
was  in  Its  usual  place  on  the  head  end  of  the 
engine.     Plaintiff  Introduced  evidence  tend- 
ing to  show  that  defendant's  engine  approach- 
ed this  crossing  running  at  a  rate  of  25  or  30 
miles  an  hour,  and  that  the  locomotive  whis- 
tle was  not  sounded  before  the  engine  reach- 
ed the  crossing,  and  that  the  bell  was  not 
ringing.    It  was  the  claim  o.  -'■  Jendant  that 
the  crossing  signals  were  given.    The  highway 
near  the  crossing  had  been  recently  graveled, 
and  a  wagon  in  motion  over  it  would  make 
considerable  noise.    It  was  very  dark  at  the 
time  of  the  accident,  and  there  was  some  wind 
from  the  northeast.   The  locomotive  left  Sagi- 
naw some  time  after  5:45  p.  m.,  ahead  of  a 
passenger  train  which  was  to  leave  a  little 
later.     Tbe   fireman   testified   among   other 
things:    "As  we  approached  the  crossing,  I 
looked  ahead.    I  was  on  the  side  from  which 
Mr.  Schrems  approached  the  crossing.    It  was 
dark  that  night    and    I    did   not   see   Mr. 
Schrems,  nor  did  I  see  the  wagon  or  team. 
Whai  ■we  got  to  the  crossing  I  heard  a  noise 
«nd  the  dirt  flew  up  by  tbe  windows  and  I 


halloed  over  to  the  engineer  that  I  thought 
we  bad  torn  up  the  crossing."  The  engine 
was  then  stopped,  and  the  fireman  went  back 
to  warn  the  expected  passenger  train.  Neith- 
er the  fireman  nor  engineer  knew  they  had 
struck  a  team  and  wagon  until  after  the 
engine  was  stopped. 

On  the  cross-examination  the  fireman  testi- 
fied: "I  did  not  see  Mr.  Schrems  or  his  team. 
I  thought  we  had  struck  the  crossing  and  torn 
It  up  as  we  went  across.  I  had  no  idea  that 
we  had  struck  a  doable  team."  Q.  How  far 
were  you  from  this  red  ligbt  bung  on  tbe 
rear  of  the  tender?  A.  About  13  or  14  feet 
Q.  That  light  would  shine  out  on  the  track, 
wouldn't  It  what  light  there  was?  A.  Well, 
it  wouldn't  show  the  rails  or  anything  like 
that  Q.  Well,  I  mean  the  light  that  would 
ba  thrown  forward  would  be  thrown  towards 
this  team,  wouldn't  It?  A.  Yes,  sir.  Q.  Tell 
me  why  when  you  were  looking  right  there 
at  that  crossing  you  couldn't  see  that  team? 
A.  There  wouldn't  be  enough  reflection  to  see 
a  team,  with  a  red  lamp.  Q.  You  couldn't 
see  a  double  team  by  that  light  13  feet  away, 
that  is  true,  is  it?  A.  Yes,  sir.  Q.  It  couldn't 
have  been  a  very  brilliant  light  could  It? 
A.  Well,  I  don't  think  you  could  see  anything 
with  a  red  lamp  anyway.  Tbe  classification 
lights  were  white  lights  on  each  side  of  tbe 
smoke  stack.  They  would  not  throw  any 
light  In  the  rear  of  the  tender.  They  didn't 
help  to  discover  the  team  on  the  track.  The 
classification  lights  are  placed  so  that  they 
show  only  a  little  light  on  each  side — about 
8  Inches  in  diameter.  Tb^  are  not  intended 
to  throw  any  light  to  the  rear.  It  is  usual 
when  we  are  running  an  engine  and  tender 
to  have  a  red  light  in  the  rear.  If  we  had 
cars  we  would  have  bad  3  or  4  red  lights  on 
the  back  end  of  the  caboose.  We  never  run 
trains  in  the  night  time  without  having  red 
lights  on  tbe  rear.  If  we  had  a  headlight 
placed  on  tbe  rear  of  the  tender  It  would  have 
shown  a  bigger  light  and  would  light  up  the 
track  quite  a  distance  ahead  of  us.  We  bad 
not  been  in  the  habit  of  running  this  engine 
over  tbe  track  at  this  hour  of  the  day  bef or& 
I  don't  know  whether  the  engine  had  ever 
been  down  there  before  that  time  or  not" 

On  tbe  redirect  examination  he  testified: 
"The  engine  we  had  was  a  large  engine 
called  a  consolidated  engine.  I  have  had 
occasion  to  see  red  lamps  frequently.  They 
are  not  used  for  the  purpose  of  throwing 
light  to  see  by,  but  for  the  purpose  of  being 
seen.  On  a  train  we  would  also  have  more 
than  one  red  light  at  the  rear.  The  regula- 
tion is  three  red  lights  and  sometimes  they 
have  four;  one  on  each  side  of  the  caboose 
and  the  deck  light  in  the  cupola  of  tbe 
caboose." 

The  testimony  of  the  engineer  did  not  dif- 
fer materially  from  that  of  tbe  fireman. 
Counsel  in  their  brief  say  It  is  a  matter  of 
common  knowledge  that  a  red  light  is  al- 
ways a  warning  of  danger.  It  might  also  be 
added  that  it  is  a  matter  of  common  kuowl- 
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edge,  that  red  light*  are  displayed  at  the 
rear  of  trains.  This  is  also  Bhown  by  the 
testimony  of  the  fireman  and  engineer.  In 
the  direction  from  which  the  train  was  ap- 
proaching the  deceased,  there  was  a  red 
switch  light  leading  to  a  siding  which  ended 
before  it  reached  the  highway.  At  this  point 
the  railroad  track  made  a  decided  curve,  so 
that  when  the  deceased  was  40  to  60  feet 
away  from,  the  track,  the  locomotive  and 
tender.  Instead  of  coming  toward  him  at  an 
angle,  were  coming  directly  toward  him, 
making  it  dlfflcnlt  to  tell  whether  the  train 
was  coming  or  going.  The  situation,  then, 
was  that  Mr.  Scbrems  was  approaching  a 
highway  crossing  with  which  he  was  perfect- 
ly familiar,  when  it  was  very  dark,  at  a 
time  when  a  passenger  train  might  be  expect- 
ed soon  to  go  north.  For  nearly  all  the  time 
he  could  have  seen  a  well  lighted  passenger 
train,  or  a  freight  train  equipped  with  a 
headlight  for  a  long  distance.  He  knew  that. 
If  he  looked  he  did  not  see  a  passenger  train 
nor  did  he  see  an  approaching  train  with  a 
headlight.  If  he  saw  any  light  at  all  it  was 
a  red  light,  which,  so  far  as  it  conveyed  any 
Information  at  all  In  relation  to  the  proxi- 
mity of  a  train,  would  indicate  that  be  was 
looking  at  the  rear  of  a  train  Instead  of  an 
approaching  one;  or  that  what  he  saw  was 
the  switch  light  leading  to  the  siding  before 
mentioned,  of  which  he  had  knowledge.  But 
It  is  said  had  he  stopped  and  listened  he 
would  have  heard,  and  the  testimony  of  Mrs. 
Lawrence  Is  cited  to  sustain  that  claim.  Her 
house  is  about  eight  rods  south  of  the  cross- 
ing. She  was  listening  for  the  train  upon 
which  she  expected  her  husband  to  come. 
She  "was  waiting  to  bear  the  whistle,  when 
I  heard  a  train  rushing  by  at  a  terrible 
speed.  I  thought  to  myself  'Is  that  the  train, 
I  dldnt  hear  It  whistle.  I  rushed  to  the 
kitehen  window  and  pushed  up  the  curtain 
as  the  engine  went  by '"  •  •  •  "Q.  Now 
you  heard  the  bell  ringing?  A.  I  beard  the 
bell  after  I  put  the  curtain  up  once  or  twice. 
I  could  see  or  tell  by  the  noise  that  it  was 
an  engine.  I  saw  just  a  faint  light  as  It 
passed.  It  had  Just  passed  the  house  when 
I  saw  It  i  just  had  an  instant  to  look  at 
it,  but  in  that  instant  I  saw  this  light  As 
I  looked  at  It  I  thought  It  had  just  crossed 
the  highway.  It  had  crossed  over  the  cul- 
vert" This  Indicates  clearly  that  this  wit- 
ness heard  no  whistle.  Tliat  when  she  first 
beard  the  noise  of  the  train.  It  was  rushing 
past  the  bouse;  that  she  at  once  pushed  up 
the  curtain,  and  that  it  was  not  imtil  after 
this  she  heard  the  bell,  and '  simultaneous 
with  this  the  tender  and  engine  crossed 
the  highway.  Giving  this  testimony  Its  full- 
est effect  there  is  nothing  in  it  indicating 
the  engine  could  be  heard  or  that  the  bell 
was  rung  in  time  to  be  of  any  use  whatever 
to  the  deceased. 

There  were  other  witnesses  in  a  position 
to  hear,  who  heard  neither  bell  nor  whistle. 
The  testimony  we  bare  already  quoted  shows 


it  was  so  dark  the  engineer  and  fireman 
did  not  know  they  had  struck  this  team  until 
after  the  engine  was  stopped.  How  then 
could  they  know  when  to  whistle  for  the 
crossing?  Certainly  not  from  seeing  the  ap- 
proach to  it,  though  it  is  quite  poosible  the 
switch  light  might  Iiave  aided  them.  But 
even  if  the  deceased  had  beard  tbe  noiae 
and  knew  it  to  be  an  engine,  upon  seeing  tbe 
red  light,  which  indicated  the  rear  of  it  wa» 
toward  him,  he  might  naturally  suppose  it 
had  been  putting  cars  on  sidings,  and.  was  ob 
its  way  bade  to  the  city.  The  precaution 
Mr.  SchroDis  was  bound  by  the  law  to  take 
was  tbe  care  that  an  ordinarily  prudent  maa 
would  have  exercised  under  like  drcum- 
stances.  It  cannot  be  said  from  the  eridence 
in  this  case  that  he  did  not  do  so.  He  is 
not  here  to  give  his  version  of  the  transac- 
tion. In  the  absence  of  testimony  to  show 
otherwise  the  presumption  la  he  was  in  tbe 
exercise  of  due  care.  See  Mynnlng  ▼.  R.  B. 
Co.,  64  Mich.  88,  31  N.  W.  147,  S  Am.  St 
R^.  804. 

In  Staal  v.  R.  R.  Co.,  B7  Mich.  23d.  23  N. 
W.  795,  Justice  Campbell  speaking  for  tbe 
court  said:  "In  the  absence  of  any  knowl- 
edge of  what  was  passing  In  his  mind,  we  can- 
not hold  him  conclusively  at  fault  unless 
there  Is  no  sensible  explanation  to  the  con- 
trary reasonably  visible.  But  he  had  a  right 
to  suppose  that  defendant  would  not  violate 
any  legal  duty,  and  he  could  not  be  bound 
to  suppose  it  would  fail  to  take  reaaonable 
measures  to  prevent  mischief."  It  cannot 
be  said  in  this  case  that  because  Hr. 
Schrems  was  killed,  the  presimiption  tlut 
he  looked  and  listened  is  overcome.  If  the 
train  had  been  running  with  a  beadligfat 
where  it  belonged,  where  the  traveler  on  tbe 
highway  could  have  seen  it  and  be  was 
then  killed,  a  very  different  question  would 
be  presented.  As  bearing  upon  the  d^ree 
of  care  required,  see  also  Guggenheim  v. 
Railway  Co.,  66  Mich.  IQO,  33  N.  W.  16L 
It  was  not  error  for  the  judge  to  refuse  to 
direct  a  verdict  for  defendant  The  testi- 
mony of  the  oiglneer  and  fireman  as  to  tbe 
manner  of  running  this  train  upon  a  darlL 
night  without  proper  equipment  to  indicate 
Its  proximity  to  one  traveling  upon  tbe  high- 
way, indicates  such  a  reckless  disregard  of 
the  rights  of  the  traveler  upon  tlie  highway 
as  to  merit  the  severet  censure. 

Judgment  is  affirmed. 


DORRIS  ▼.  RICE. 

(Supreme  Court  of  Michigan.    July  23.  1906J 

Ahimals— Right  to  OrFSPaiNO. 

>^'laintiS  and  the  owner  of  a  mare  entend 
into  an  agreement  binding  plaintiff  to  pay  for 
the  services  of  a  stallion  for  which  he  was  ts 
receive  a  half  IntereRt  in  the  colt  when  old 
enough  to  be  weaned.  The  owner  sold  tbe 
mare  a  few  weeks  before  tbe  birth  of  the  colt 
to  defendant  who  hnd  knowledge  of  tbe  agree- 
ment. Tbe  owner,  for  the  purpose  of  carrying 
out  the  agreement,  reserved  a  half  interest  in 


Digitized  by  LjOOQIC 


Midi.) 


SALZWBDBL  t.  OTTT  OF  ADRIAN. 


701 


thf  colt.  Bttd,  that  the  acreement  was  vsMd, 
ontitIin«  plaintiff  to  enforce  it  against  defendant 

Error  to  arcnlt  Court,  Caihoun  County; 
Joel   C.   Hopkins,  Judge. 

Action  by  J.  Dwight  Dorrls  against  Mor^ 
ton  I>.  Rice.  Judgment  for  plalntlil,  and 
defendant  brlngB  error.    Affirmed. 

Argued  before  McALVAY,  GRANT,  BLAIR, 
and  MOORE,  JJ. 

Wlnsor  A  Miller,  for  appellant  Marc  A. 
Merrifleld  and  Jolm  0.  Patterson,  for  appellea 

MOORB,  'J.  The  plaintifT  recovered  a 
judgment  of  $21.80.  The  case  is  brought 
here  by  writ  of  error. 

The    court  charged  the  Jury  in  part  as 
follows:    "This  case  Is  what  is  known  in 
law  as  an  action  In  trover  and  is  brought 
by  the  plaintiff,  J.  Dwight  Dorrls  to  recover 
from   the  defendant  the  value  of  an  undi- 
vided one-half  interest  In  a  certain  colt.foal* 
cd  of  a  mare  owned  by  the  defendant,  and 
brought  under   an   alleged   agreement   made 
between  the  plaintiff  and  Freeman  Palmer, 
who  was  at  that  time  the  owner  of  the  mare, 
and  by  the  terms  of  which  agreement  the 
plaintiff  was  to  pay  for  the  services  of  the 
horse,   and  was  to  have  a  half  interest  In 
the  colt  at  the  time  it  was  old  enough  to  be 
\  weaned.    You  are  instructed  that  this  was 
(a  proper  and  legal  contract  to  have  been 
made  by  the  parties,  and  in  case  you  find 
such  a  contract  to  have  been  made,  it  would 
be  binding  upon  the  plaintiff  and  Mr.  Palmer, 
the .  parties   to    such    agreement.    Yon   are 
further  Instructed  that  the  defendant  would 
be   bound   by   this   agreement   between    the 
plaintiff  and  Mr.  Palmer,  provided  be  knew 
of  the  agreement  under  which  the  mare  was 
bred,  or  provided  he  had  such  notice  relative 
to   the   agreement   as   would  put  a   reason- 
ably  careful  man  upon  Inquiry  as  to  the 
terms  of  such  contract.    If  he  Icnew  of  such 
contract  or  had  notice  such  as  would  have 
put  him  on  inquiry  regarding  such  contract 
or  agreement  relative  to  the  breeding  of  the 
mare,  then  he  is  bound  by  It,  and  under  the 
proofs  in  this  case  you  should  find  a  verdict 
for  the  plaintiff.    If  the  defendant  did  not 
know  of  the  alleged  agreement  and  didn't 
have  notice  regarding  such  agreement  which 
should  have  put  him  upon  inquiry  regarding 
such  agreement,  yon  should  then  find  for 
the  defendant" 

There  are  a  good  many  assignments  of  er- 
ror, most  of  which  relate  to  a  proposition 
>tated  by  coimsel  as  follows :  "There  was 
no  sale  and  could  have  been  no  sale  of  the 
colt  or  any  interest  in  the  same  at  this  time, 
before  the  mare  was  bred,  as  there  was  no 
colt  in  existence  to  be  the  subject  of  sale. 
The  mare  had  not  been  bred,  and  it  was 
uncertain  that  when  bred  she  would  be  put 
te  foal.  It  Is  essential  to  the  validity  of 
any  executed  contract  of  sale  that  there 
shonid  be  a  thing  or  subject-mntter  to  be 
Mntracted  for.  Bates  v.  Smith,  83  Mich.  347, 
360.  47  N.  W.  249."    There  is  language  used 


In  the  case  dted  which  tends  to  sivport  the 
contention  of  counsel  for  appellant  An  ex- 
amination of  the  case,  however,  will  show 
It  was  not  necessary  to  the  decision.  In 
that  case,  unlike  the  one  at  bar.  It  was 
shown  that  defendant  was  a  bona  flde  pur- 
chaser of  the  mare  without  notice  of  the 
agreement  it  was  claimed  was  made,  when 
she  was  bred.  In  the  case  at  bar  the  proofs 
disclosed,  and  the  Jury  found  defendant 
knew  about  the  agreement  when  he  purchas- 
ed the  mare  about  five  weeks  before  the 
colt  was  dropped.  The  original  parties  to 
the  agreement  never  questioned  it  On  the 
contrary,  when  Mr.  Palmer  sold  the  mare  to 
the  defendant's  grantors,  he  expressly  re- 
served a  one-half  interest  In  the  colt  so  the 
arrangement  made  between  him  and  the 
plaintiff  should  be  carried  out 

The  record  shows  that  when  the  mare  was 
bred  defendant  Bice  had  her  upon  an  agree- 
ment to  keep  her  for  her  use.  After  Mr. 
Palmer  sold  her  Mr.  Rice  continued  to  keep 
her  for  her  new  owners,  under  a  like  agree- 
ment When  she  was  sold  to  Mr.  Rice,  one 
of  the  grantors  says,  no  reservation  was 
made  because  Mr.  Rice  who  had  possession 
of  her  all  the  time,  assured  him  she  was 
not  with  foal,  and  so  he  did  not  deem  it  nec- 
essary to  make  the  reservation.  It  must  be 
borne  in  mind  that  defendant  purchased 
the  mare  only  five  weeks  before  the  colt  was 
dropped,  and  according  to  the  findings  of  the 
Jury,  which  is  supported  by  the  evidence, 
with  full  knowledge  of  the  agreement  This 
makes  a  very  different  case  from  Bates  v. 
Smith,  supra.  See  Dickey  et  al.  v.  Waldo, 
07  Mich.  255,  56  N.  W.  608,  23  L.  R.  A.  449 
(in  which  Bates  v.  Smith  is  criticized),  and 
the  many  cases  cited  therein;  Story  on 
Sales,  {  185;  Hull  v.  Hull,  48  Conn.  230,  40 
Am.  Rep.  165;  Fonvllie  v.  Casey,  5  N.  .0. 
389,  4  Am.  Dec.  669;  McCarty  v.  Blevhis,'  3 
Yerg.  (Tenn.)  195,  26  Am.  Dec  282.  Error 
is  assigned  upon  the  admission  of  testimony 
from  a  witness,  as  to  the  value  of  the  coU, 
when  It  is  said  the  witness  was  not  com- 
petent to  express  an  opinion.  This  testimony 
was  cumulative,  and  even  if  the  witness  was 
not  competent  to  express  an  opinion,  it  is 
evident  from  the  amount  of  the  verdict  that 
his  testimony  did  no  harm.  The  other  as- 
signments of  error  have  been  examined.  We 
deem  it  unnecessary  to  discuss  them. 

Judgment  is  affirmed. 


SALiZWEDEL  v.  CITY  OP  ADRIAN. 

(Supreme  Court  of  Michigan.    July  23,  1906.) 

Mabtxb  and  Sebvant— Injubies  to  Sebvant 
— DoTT  or  Masteb — Cabe  Requibed. 

Where  plaintiCTs  Intestate  was  employed 
by  defendant  city  to  assist  in  the  construc- 
tion of  a  sewer,  and  agreed  to  put  in  the 
sheeting  of  the  excavation  therefor,  he  thereby 
assumed  the  obligation  to  use  due  care  in  per- 
forming the  work  relievinf  the  city,  so  far  as 
intestate  was  concerned,  from  liability  for  his 
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death,  because  the  iheeting  was  not  properly 
put  in. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S4, 
Cent.  Dig.  Master  and  Servant,  {  674.] 

Error  to  Circuit  Court,  Lenawee  County; 
Ouy  BI.  Chester,  Judge. 

Action  by  Bertha  3.  Salzwedel,  as  admin- 
istratrix of  the  estate  of  Fritz  Carl  Salzwedel, 
deceased,  against  the  city  of  Adrian.  From 
a  judgment  for  plaintiff,  defendant  brings 
error.     Reversed.     New  trial  granted. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  MONTGOMERY,  OSTRANDER, 
and  MOORE,  JJ. 

Wallace  Westerman,  for  appellant  Theo- 
dore M.  Joslln,  for  appellee. 

CARPENTER,  0.  J.  Defendant  employed 
Frits  Carl  Salzwedel,  plaintiff's  hiisband 
and  intestate,  to  assist  in  constructing  a 
sewer  within  Its  corporate  limits.  While 
he  was  so  employed  on  the  6th  of  November, 
1902,  said  sewer  caved  in,  and  he  was  crush- 
ed to  death.  Plaintiff  brought  this  suit  to 
obtain  compensation  for  the  damages  caused 
by  said  death,  and  recovered  a  verdict  and 
judgment  In  the  trial  court.  Defendant  asks 
us  to  reverse  that  judgment  upon  the  ground 
that  a  verdict  should  have  been  directed  In 
its  favor. 

The  sole  ground  upon  which  plaintiff  re- 
covered was  that  the  sheeting  which  sup- 
ported the  sides  of  -said  sewer  was  not  prop- 
erly put  in.  Plaintiff  urges  that  defendant 
Is  responsible  for  the  condition  of  this  sheet- 
ing, because  it  neglected  (a)  to  employ  com- 
petent and  skilled  superintendents,  (b)  "to 
furnish  proper  appliances,"  and  (c)  "to  fur- 
nish the  plaintiff's  decedent  a  reasonably 
safe  place  in  which  to  work."  It  is  unneces- 
sary to  consider  these  reasons  unless  plain- 
tUTs  intestate  had  a  legal  right  to  complain 
that  the  sheeting  was  not  properly  put  in. 
Had  he  that  right?  It  is  the  claim  of  the 
defendant  that  the  undisputed  testimony 
proves  that  the  sheeting  was  put  in  accord- 
ing to  the  directions,  and  under  the  super- 
vision of  plalntitTs  Intestate  himself.  The 
trial  court,  however,  left  this  question  to  the 
jury  and  they  found  that  he  did  not  direct 
its  construction.  Every  witness  save  one 
who  grave  testimony  on  that  subject  testified 
In  accordance  with  defendant's  contention. 
The  witness  who  did  not  so  testify — a  Mr. 
Jones— was  asked:  "Q.  Who  had  charge 
and  supervision  of  putting  in  the  curbing 
down  there?  A.  Well,  I  suppose  Mr.  Wood 
(defendant's  foreman)  had."  Later  he  testi- 
fied: "Mr.  Witt  and  Mr.  Salzwedel  built  the 
curbing.  I  do  not  know  whether  Mr.  Salz- 
wedel had  charge  of  it  or  not  Mr.  Salzwedel 
told  Mr.  Witt  what  to  do.  I  do  not  think 
that  I  understood  that  he  had  charge  of  it, 
still  he  went  on  and  built  the  curbing. 
•  •  *  I  do  not  know  whose  plan  It  was." 
Fairly  construed,  there  is  nothing,  in  this 
testimony  which  casts  doubt  upon  the  other 


testimony  which  indicates  that  plalntUTs 
intestate  bad  charge  of  putting  In  the  sheet- 
ing. We  conclude,  therefore,  that  defendant 
is  right  In  its  contention  that  the  undisputed 
tesdmony  proves  that  the  sheeting  was  put 
in  according  to  the  direction,  and  under  the 
supervision  of  plaintiff's  Intestate.  Had 
plaintifrs  intestate  a  right  of  action  because 
this  sheeting  was  Improperly  put  In? 

PlaintifTs  right  of  action  is  and  must  be 
based  upon  the  ground  that  due  diligence 
was  not  used  in  putting  in  the  sheeting. 
When  plaintiff's  Intestate  agreed  to  put  In 
the  sheeting,  he  contracted  to  use  due  dili- 
gence in  putting  it  In.  The  obligation  to  ose 
due  care  theretofore  resting  upon  defendant 
was  by  said  agreement  transferred  to  plats- 
tiff's  Intestate.  In  other  words,  by  this 
agreement  plalntUTa  intestate  released  de- 
fendant from  the  obligation  to  use  due  can. 
If  he  was  competent  to  make  that  agreement 
— and  he  certainly  was — his  administratrix 
cannot  now  r^udlate  It  She  cannot  assert 
a  right  of  action  which  rests,  as  does  ber 
present  one,  solely  upon  the  ground  that  her 
Intestate  failed  to  perform  his  own  con- 
tract As  a  result  of  this  reasoning  we  are 
bound  to  declare  that  the  evidence  In  this 
case  did  not  warrant  the  finding  that  de- 
fendant neglected  any  duty  It  owed  to  plain- 
tiff's Intestate,  and  a  verdict  should  there- 
fore have  been  directed  In  Its  favor. 

Judgment  reversed,  and  a  new  trial  granted. 


AYRES  ▼.   HINKLE. 

(Supreme  Court  of  Michigan.     July  23,  1906.) 
Saij;s— Contract— OmtB  to   Btnr   and  Ac- 

CEFTANCe. 

Plaintiff  desiring   to   bay  a   car  load  of 
potatoes    inquired    of    defendant    if    he   could 

Surchase  the  same  for  him  at  90  cents  a  bushel. 
defendant  replied  that  if  he  could  purchase 
a  car  load  he  would  do  so.  No  memoranduiii 
was  signed  by  either  party,  and  no  mone;  «ras 
paid.  Held,  that  no  enforceable  contract  ires 
made. 

[Ed.  Note. — For  cases  in  point,  see  vol.  ii. 
Cent  Dig.  Sales,  gg  44-48.1 

Error  to  Circuit  Court,  Hillsdale  Conntr; 
Guy  M.  Chester,  Judge. 

Action  by  Albert  J.  Ayree  against  Ernest 
Hinkle.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Reversed  and  remanded. 

Argued  before  CARPENTER.  C  J.,  and 
MONTGOMERY,  OSTRANDER,  HOOKEB. 
and  MOORE,  JJ. 

Frankhauser  &  Cornell,  for  appellant 
Charles  M.  Weaver  and  Merton  Fltzpatrlck, 
for  appellee. 

MOORE,  J.  The  plaintiff  recovered  a  Judg- 
ment against  defendant  for  $100.  The  case 
is  brought  here  by  writ  of  error. 

It  Is  the  claim  of  the  defendant  that  the 
court  should  have  directed  a  verdict  in  his 
favor.  The  plaintiff  is  a  resident  of  Adrian. 
and   while   waiting   between   two  trains  at 
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Hillsdale,  he  caUed  npon  the  defeiidant,  who 
Is  a  grocer  at  the  latter  place,  and  had 
aome  conversation  with  him  about  buying 
a  car  load  of  iMtatoes  at  90  cents  a  bushel, 
and  asked  defendant  if  he  thought  be  could 
purchase  some.  He  was  informed  by  the  de- 
foidant  that  he  did  not  know,  that  he  had 
heard  of  some  potatoes  southwest  of  Hills- 
dale, and  if  he  could  purchase  a  car  load, 
he  would  do  so.  This  is  the  sut>stance 
of  the  conversation.  No  memorandum  was 
made  signed  by  either  party,  and  no  money 
was  paid.  It  la  evident  no  enforceable  con- 
tract was  made  at  that  time.  The  record 
discloses  that  defendant  went  into  the  coun- 
try and  bought  some  potatoes,  following  the 
conversation  between  the  parties  at  Hills- 
dale before  narrated.  During  this  time  con- 
siderable correspondence  etasued  between 
tbem.  It  is  the  claim  of  plaintiff  that  when 
properly  construed  this  correspondence  shows 
an  agreement  upon  defendant's  part  to  sell 
600  bushels  of  potatoes  at  90  cents  a  bushel, 
to  be  delivered  on  or  about  the  19th  of 
April  to  plaintiff,  and  that  the  plaintiff  agreed 
to  buy  them,  and  as  there  was  a  failure  on 
the  part  of  the  defendant  to  deliver  these 
potatoes,  plaintiff  is  entitled  to  recover  hit 
damages.  The  circuit  Judge  accepted  plain- 
tiff's theory  of  the  case,  and  so  Instmcted 
the  Jury. 

It  is  the  claim  of  the  defendant  that  the 
correspondence  does  not  show  an  agreement 
on  the  part  of  the  plaintiff  to  buy,  and  an 
agreement  on  the  part  of  the  defendant  to 
sell.  The  correspondence  is  somewhat  vo- 
luminous, and  It  would  not  profit  any  one 
to  set  It  out  in  full.  We  are  satisfied  from 
a  careful  examination  of  it  that  the  con- 
struction, which  the  defendant  claims,  is 
a  proper  one,  and  that  no  contract  was 
made  by  reason  of  it  It  follows  from  this 
conclusion  a  verdict  should  have  been  di- 
rected in  favor  of  the  defendant. 

The  Judgment  is  reversed,  and  new  trial 
ordered. 


CITT    OP   ALBION   t.    BOLDT    et   al. 
(Supreme  Conrt  of  Michigan.    July  28,  1900.) 

IHTOXICATINO  LiqUOBfl  —  LICENSES  —  MUKIO- 
FAL    OBDINANCES. 

Under  Comp.  Laws,  i  3109,  providing  that 
DO  Ilqaor  license  shall  be  granted  for  any  term 
beyond  the  first  Monday  in  June  next,  there- 
after, a  city  incorix>rated  ander  the  general 
law  has  no  authority  to  pass  an  ordinance  pro- 
viding for  the  payment  of  an  annual  liquor 
license  fee  on  or  before  the  first  day  of  May 
of  the  year  in  which  the  bnsinesa  is  to  be 
conducted. 

Error  t»  Circuit  Court,  Calhoun  County; 
Joel  C.  Hoi^lns,  Judge; 

Criminal  action  by  the  dty  of  Albion 
against  Herman  Boldt  and  another,  and  from 


a  conviction  they  bring  error.    Convtctiona 
set  aside,  and  defendants  discharged. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAT,  M0NT60MERZ,  OSTRANDER, 
and  MOORE,  JJ. 

Edward  R.  Loud  (Thomas  A.  Wilson,  of 
counsel),  for  appellants.  Adrian  P.  Cooper, 
for  appellee. 

MOORE,  J.  This  is  an  action  criminal  in 
its  nature,  brought  by  the  dty  of  Albion, 
against  Herman  Boldt  and  Ernest  Boldt,  for 
the  violation  of  an  ordinance  of  said  city  of 
Albion,  "Relative  to  the  Licensing  of  Saloons." 
The  respondents  were  convicted  In  the  circuit 
court  of  violating  said  ordinance  which  reads 
as  follows: 
"An  ordinance  relative  to  the  licensing  of 

saloons. 

"The  city  of  Albion  ordains : 

"Section  1.  That  It  shall  be  unlawful  for 
any  saloon  under  which  designation  shall  be 
included  all  hotels  that  maintain  a  bar,  to  do 
business  in  the  city  of  Albion  without  first 
paying  a  license  fee  for  the  privilege  of  con- 
ducting the  same,  of  five  hundred  dollars  per 
annum,  which  shall  be  paid  to  the  city  treas- 
urer on  or  before  the  first  day  of  May  of  the 
year  in  which  such  business  is  to  be  con- 
ducted. Or  in  case  such  business  shall  be 
entered  on  after  such  date,  a  proportional 
part  of  such  sum  shall  be  paid  before  such 
business  Is  begun,  as  hereinbefore  provided; 
but  no  license  shall  be  less  than  one-half  of 
the  yearly  license." 

"Sec.  6.  This  ordinance  shall  take  effect 
twenty  days  after  the  date  of  its  passage. 

"Approved  and  adopted  April  24,  1905." 

The  validity  of  this  ordinance  is  attacked 
for  a  variety  of  reasons ;  but,  as  one  of  them 
is  conclusive,  we  deem  it  unnecessary  to  dis- 
cuss the  others.  It  Is  elementary  that  the  city 
council  gets  its  authority  to  pass  ordinances 
from  its  charter.  Cooley  Const  LIm.  (2d 
Ed.)  192.  The  city  of  Albion  is  incorporated 
under  the  general  law  for  the  incorporation 
of  cities.  Section  3109,  Comp.  Laws,  pro- 
vides: "No  license  shall  be  granted  for  any 
term  beyond  the  first  Monday  in  June  next 
thereafter,  nor  shall  any  license  be  trans- 
ferable, etc."  The  ordinance  in  controversy 
took  effect  20  days  after  April  24,  1906.  It 
ptiovlded  for  the  payment  of  an  annua) 
license  fee  to  be  paid  on  or  before  the  Ist  of 
May  of  the  year  in  which  the  business  Is  to 
be  conducted.  To  illustrate,  to  one  who  paid 
a  fee  of  $500  on  the  1st  of  May,  1905,  a  li- 
cense would  be  issued,  running  until  the  Ist 
of  May,  1906,  thus  ignoring  the  provision  of 
the  charter  as  to  the  term  of  the  license. 
The  council  could  no  more  do  this  than  it 
could  provide  that  licenses  should  be  trans- 
ferable. 

The  convictions  are  set  aside,  and  defend- 
ants discharged. 
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NICHOI.  T.   MURPHY. 
(Supreme  Coart  of  Michigan.    July  23,  1906.) 

1.  Becbivebs  —  Resignation  and  Appoint- 
ment   OF    SuocEssoB— Mutual    Insurancb 

OOUPANIES. 

It  being  within  the  anthority  of  the  court 
which  appointed  a  receiver  of  a  rnntnal  in- 
surance company  to  accept  his  resignation  and 
appoint  a  saccessor,  failure  to  serve  proper 
notice  before  taking  such  action  cannot  be  tak- 
en advantage  of  in  an  action  by  the  receiver 
against  a  member  of  the  company  to  collect 
an  assessment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Receivers,  {{  103,  104,  323.] 

2.  Receiveeb— Appointment— Notice. 

An  appointment  of  a  receiver,  made  ex 
parte,  without  notice,  to  fill  a  vacancy  caused 
by  the  resignation  of  a  former  receiver,  is  a 
valid   act. 

[Ed.  Note. — For  cases  in  point,  ae«  vol.  42, 
Cent  Dig.  Receivers,  {{  54,  113.] 

3.  Venue  — Motion  tok  Change  —  Notick — 
Receivership  Pboceedinos. 

In  receivership  proceedings,  members  of 
the  corporation,  numbering  about  9,000,  are 
not  entitled  to  notice  of  an  application  for 
change  of  venue  of  the  proceedings. 

4.  Same— Obdeb— Coixatebal   Attack. 

An  order  changing  the  venue  of  receiver- 
ship proceedings  cannot  be  questioned  in  an 
action  by  the  receiver  against  a  stoclcholder  to 
collect  assessments. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Venue,  §{  133-135.] 

5.  INSUBANCE — MUTUAI.  INSUBANCK  COMPAN- 
IES —  Receivebs  —  Settino  Aside  Assess- 
ment. 

It  being  within  the  discretion  of  the  court 
to  set  aside  an  assessment  made  by  a  receiver 
of  a  mutual  fire  insurance  company,  an  order 
setting  it  aside  la  not  reviewable  in  an  action 
by  the  receiver  against  a  stockholder  to  recover 
a  subsequent  assessment. 

6.  Same — New  Assessment. 

Where  an  assessment  made  by  a  receiver 
of  a  mutual  fire  insurance  company  was  set 
aside,  a  new  assessment  made  by  a  substitnted 
receiver  is  valid. 

7.  Same— Statutobt  Pbovibion. 

Comp.  Laws,  {  5187,  enacted  in  1885,  re- 
lating to  the  liability  of  stockholders  in  mutual 
insurance  companies  to  assessment,  bat  apply- 
ing only  to  contracts  theretofore  made,  does 
not  affect  the  liability  of  a  stockholder  in  a 
mutual  fire  insurance  company  under  a  contract 
made  In  1806. 

8.  Same  — CoHTBAOT  — Limitation  of  Lia- 
bility. 

A  limitation  in  a  contract  of  a  stockholder 
with  a  mutual  fire  insurance  company  cannot 
relieve  him  from  liability  to  pay  a  proportion- 
ate share  of  losses  and  expenses  of  the  company 
for  the  period  during  which  he  was  a  member, 
when  the  comimny's  affairs  are  closed  up  by  a 
receiver. 

9.  Same— Rescission  of  Contbact. 

A  member  of  a  muutual  fire  insurance  com- 
pany who  delivered  his  policy  to  the  local 
agent  and  asked  to  withdraw,  bnt  failed  to 
pay  an  assessment  which  bad  been  previously 
made  against  him,  was  not  relieved  from  lia- 
bility under  subsequent  assessments. 

Appeal  from  Circuit  Court,  Ionia  County; 
Frank  D.  M.  Davis,  Jndge. 

Action  by  John  Nlchol,  receiyer  of  tbe  dtl- 
zena'  Mutual  Fire  Insurance  Company  of 
Jackson,  Mich.,  against  Edwin  A.  Murphy. 


From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

Argued  before  CARPENTER,  a  J.,  and 
McALVAY,  GRANT,  HOOKER,  and 
MOORE,  JJ. 

A.  A.  Ellis  (M.  A.  Nichols,  of  omuiBei) 
for  appellant  Nichols  &  Sheldon,  for  ap- 
pellee. 

HOOKER,  J.  The  Citizens'  Mutoal  File 
Insurance  Company,  of  Jackson,  Mich.,  was 
organized  on  March  21,  1803,  under  Act  No. 
82,  p.  107,  of  the  Public  AcU  1873,  of  this 
state,  and  tbe  acts  amendatory  thereta 
The  defendant.  Murphy,  made  a  written  ap- 
plication for  insurance  against  fire  on  No- 
vember 14,  1896,  and  upon  that  day  a  policy 
was  Issued  to  him  for  the  term  of  three 
years.  On  December  7,  1800,  the  commis- 
sioner of  insurance  of  tbe  state,  after  mak- 
ing an  examination  of  the  affairs  of  the  com- 
pany, served  notice  upon  its  ofilcers,  requir- 
ing it  to  discontinue  the  issuing  of  policies 
at  the  expiration  of  60  days,  unless  It  should 
within  that  time  collect  asseasmeuts  and  pay 
losses  and  claims  outstanding,  and  on  May  22, 
1900,  he  filed  a  petition  in  the  circuit  court  for 
Jackson  county  for  a  receiver  and  to  wind 
up  the  afFairs  of  the  company,  and  Forrest 
C.  Badgley  was  appointed  receiver,  and  he 
took  possession  of  tbe  property  of  tbe  com- 
pany. He  subsequently  obtained  an  order 
permitting  him  to  levy  an  assessment,  which 
he  proceeded  to  do.  This  assessment  was 
levied  in  relation  to  specific  periods,  11  in 
number,  and,  when  made,  it  was  duly  con- 
firmed by  the  court.  About  $1,000  was  col- 
lected upon  this  assessment,  none  of  It  paid 
by  the  defendant  herein.  Badgley  brought 
an  action  against  one  Wood,  in  Jackson  cir- 
cuit court,  to  recover  an  assessment  made 
against  Mm,  and  tbe  case  was  tried,  James 
A.  Parkinson  acting  as  counsel  for  the  re- 
ceiver. Before  the  cause  was  decided,  the 
presiding  judge  died,  and  Mr.  Parkinson  was 
appointed  his  successor,  and  has  since  been 
continued  by  election.  On  February  17, 1006, 
Badgley  filed  a  petition  setting  np  these 
facts  and  that  It  was  impracticable  for  him 
to  wind  np  the  business,  and  his  desire  to 
resign.  The  commissioner  of  insurance  sup- 
plemented this  with  his  petition  asking  the 
appointment  of  John  Nlchol  as  receiver  in 
place  of  Badgley.  Thereupon  said  Parkinson 
procured  the  attendance  of  Hon.  Frank  D. 
M.  Davis,  Judge  of  the  Eighth  Judicial  Cir- 
cuit who  heard  the  application  and  made 
an  order  accepting  Badgley's  resignation, 
and  appointing  Nlchol  his  successor.  Nlchol 
accepted  and  qualified,  and  on  the  same  day 
affiled  to  the  court  (or  a  change  of  venue, 
or  transfer  of  the  proceeding  to  Ionia  countr. 
where  he  resided,  upon  the  ground  that  the 
Judge  of  Jackson  circuit  was  disqualified  to 
act  as  Judge  in  the  matter.  Thereupon  said 
Davis,  while  so  presiding  at  tbe  Jackson 
circuit,  made  such  an  order.    Subsequently, 
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and  on  March  22,  1806,  Nlchol,  as  receiver, 
filed  a  petition  alleging  Irregularities  in  said 
assessment  tberetofore  made  by  Badgley, 
and  that  it  was  grossly  excessive  In  amount, 
and  asking  tbat  it  be  set  aside,  and  authority 
given  him  to  make  a  new  assessment  for  75 
per  cent,  of  the  amount  of  said  first  assess- 
ment; and  it  was  so  ordered.  Such  assess- 
ment was  made  and  confirmed,  and  the  re- 
ceiver was  directed  to  proceed  to  collect 
the  same.  This  action  was  brought  to  collect 
the  share  due  from  the  defendant. 

Upon  the  trial  the  court  found  the  forego- 
ing facts,  and'  that  by  virtue  of  the  policy 
the  defendant  became  a  member  of  the  com- 
pany, and  that  as  such  he  was  assessed  and 
bad  paid  the  snm  of  |2.30,  and  that  be  was 
assessed  the  fiorther  sum  of  $2.88,  which  he 
did  not  pay;  also  that  about  a  year  after 
the  policy  Issued,  and  after  the  payment  of 
said  12.30,  defendant  notified  one  Charles 
P.  Locke,  a  local  agent  of  the  company,  that 
he  desired  to  have  said  policy  canceled,  and 
he  surrendered  the  same  to  said  Locke,  but 
It  does  not  appear  that  the  ofllcers  of  the 
company,  or  any  of  them,  were  notified  of 
such  action  at  the  time,  and  on  November  18, 
1899,  the  company  sent  defendant  an  appli- 
cation for  renewal  of  his  policy,  on  receiv- 
ing which,  he  wrote  the  company  as  follows: 
"Ionia,  Michigan,  October  19th,  1899.  The 
Citizens'  Mutual  Fire  Insurance  Company, 
Jackson,  Michigan — Gentlemen:  Your  notice 
of  expiration  of  Insurance  Is  at  band,  and 
will  say  I  withdrew  from  your  company 
about  two  years  ago,  I  think.  Tour  agent, 
CAiarles  P.  Locke,  of  this  city,  was  so  noti- 
fied and  he  so  understood.  BespectfuUy 
yours,  E.  A.  Murphy."  The  following  reply 
was  sent  him:  "Jackson,  Michigan,  October 
21,  1889.  B.  A.  Murphy,  Attorney,  Ionia, 
Michigan — Dear  Sir:  In  regard  to  your 
policy  No.  S,552  the  situation  is  this:  The 
policy  was  Issued  November  14,  1896,  for 
three  years,  calling  for  |1,000,  at  the  gross 
rate  of  $1.15,  making  your  gross  premium 
at  $11.50.  You  paid  $2.50  that  year  and  an 
assessment  of  $2.30  in  1897,  and  an  assess- 
ment of  $2.88  was  levied,  due  November  14, 
1898,  which  you  did  not  pay.  We  notified 
you  that  this  assessment  must  be  paid  if 
you  wish  to  retain  the  insurance,  or  if  you 
desire  cancellation,  the  policy  must  be  re- 
turned, and  the  per  cent  necessary  at  the 
time  to  relieve  you  was  twenty-five  per 
'*nt.  of  the  unassessed  premium,"  or  $1.72. 
Tlint  liability  still  remains  and  trust  you 
will  remit  at  once.  Enclosed  find  copy  of 
two  sections  of  our  charter  which  will  show 
you  our  authority  for  making  such  state- 
ment Yours  respectfully.  The  Citizens'  Mut- 
nal  Fire  Insurance  Co."  The  defendant  did 
not  pay  said  sum,  and  In  levying  the  as- 
tiessment  the  receiver  levied  the  same  for 
the  full  three  years  covered  by  his  policy, 
»  total  of  $32.42. 

The  court  further  found  that  at  the  time 
be  took  his  policy  it  was  represented  to  him, 
10«vw — 45 


and  he  understood,  that  be  would  only  be 
obliged  to  pay  his  equitable,  annual  propor- 
tion of  the  rate  necessary  to  pay  the  losses 
and  expenses,  not  exceeding  the  sum  speci- 
fied In  his  application,  during  the  life  of  his 
policy,  to  wit,  $11.50  and  that  he  paid  no  part 
thereof.  That  the  receiver  In  levying  the 
assessment  only  charged  and  assessed  against 
said  defendant  his  pro  rata  of  the  losses  and 
expenses  of  the  company,  and  the  costs  and 
expenses  of  such  receivership,  allowing  a 
sufficient  amount  to  cover  all  possible  fail- 
ures to  collect  by  reason  of  irresponsible 
membership  and  coats  of  collection.  Coun- 
sel for  the  defendant  (who  has  appealed  from 
a  Judgment  of  $32.42  and  costs  in  favor  of 
the  receiver)  raises  the  following  questions: 
"(1)  Could  the  eircnlt  court  for  the  county 
of  Jackson,  in  chancery,  make  an  order  ap- 
pointing John  Nlchol,  receiver  without  no- 
tice? (2)  Could  the  circuit  court  for  Jackson 
county,  in  chancery,  make  an  order  transfer- 
ring the  proceedings  to  Ionia  county,  with- 
out notice?  (3)  Did  the  circuit  court  for 
lonta  coun^,  in  chancery,  have  the  power 
to  set  aside  the  assessment  made  by  Forrest 
C.  Badgley,  receiver?  (4)  Was  the  said  Jolrn 
Nlchol  authorized  to  levy  an  assessment  un- 
der the  orders  of  the  court?  (5)  Assuming 
that  the  court  had  jurisdiction  In  the  promis- 
es, was  the  assessment  legal,  valid,  and  bind- 
ing upon  the  defendant  under  his  contract? 
(6)  If  valid,  what  should  be  the  amount  of 
the  judgment'/" 

1.  The  proceeding  In  which  the  receiver 
was  appointed  was  one  between  the  state, 
acting  for  the  benefit  of  the  creditors  of  the 
company,  against  the  company.  A  receiver 
had  been  appointed  after  the  notice  required 
by  law  had  been  given.  The  property  was 
in  the  custody  of  the  court,  by  its  representa- 
tive, the  receiver.  An  emergency  arose 
where  It  was  necessary  to  change  the  re- 
ceiver. It  was  clearly  within  the  authority 
of  the  court  having  jurisdiction  of  the  case, 
to  accept  Badgley's  resignation,  and  to  ap- 
point a  successor.  If  a  proper  notice  was 
not  served,  as  counsel  contend,  the  advantage 
cannot  be  taken  of  it  in  a  collateral  proceed- 
ing which  this  Is.  Howard  t.  Palmer,  Walk. 
Ch.  391;  Thomas  v.  Circuit  Judge,  97  Mich. 
608,  57  N.  W.  188.  See  Enc  PI.  ft  Pr.  753, 
and  cases  cited;  High  on  Receivers,  {  39a. 
There  are  many  authorities  which  hold  that 
an  appointment  made  ex  parte  without  no- 
tice to  fill  a  vacancy  Is  a  valid  act.  See 
Nlchol  V.  Boyd,  90  N.  Y.  516;  Atty.  Gen.  v. 
Day,  2  Mad.  Chan.  246;  Fowler  v.  Jarvis. 
etc.  (C.  C.)  66  Fed.  14;  Howarth  v.  Angle 
(N.  Y.)  66  N.  B.  489,  47  L.  R.  A.  725: 
Sanger  v.  Upton,  91  U.  S.  66,  23  L.  Bd.  220. 
Were  this  a  bearing  in  a  direct  proceeding 
to  review  the  proceeding,  we  should  be  com- 
pelled to  say  that  there  is  no  occasion  to 
disturb  the  order  made. 

2.  The  application  to  change  the  venue  of 
the  receivership  proceedings  was  made  to  the 
court  la  which  the  action  was  pending,  a 
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judge  of  anotber  drcnlt  presiding.  The  mem- 
bers of  the  corporation,  said  to  number  some 
9,000,  were  not  entitled  to  notice.  It  would 
have  been  Impracticable  to  give  It.  More- 
over, if  the  defendant  in  this  action  has  any 
right  to  question  the  order,  he  should  have 
applied  In  a  direct  proceeding.  The  order 
cannot  be  made  a  shuttlecock  in  the  9,000 
or  less  actions  that  must  be  commenced  to 
collect  assessments. 

3.  The  order  of  the  court  in  setting  aside 
the  Badgley  assessment  Is  not  reviewable  in 
this  action  unless  it  was  void.  We  think 
that  it  was  within  the  discretion  of  the  court 
to  set  aside  such  assessment  for  irregulari- 
ties, and  because  ezcesslve,  although  per- 
haps not  a  void  order.  It  does  not  appear 
that  the  defendant's  liability  was  In  any  way 
Increased  by  such  action. 

4.  The  order  anthorizing  Nichol  to  make 
the  last  assessment  must  be  held  to  be  valid. 
In  view  of  what  we  have  said  upon  other 
points. 

6.  The  contention  Is  made  that  defendant's 
liability  Is  limited  to  |11JK>  by  his  contract 
This  is  settled  against  plaintiff's  contention 
by  the  case  of  Russell  v.  Berry,  61  Mich. 
287,  16  N.  W.  651,  as  the  law  stood  prior  to 
the  enactment  of  Comp.  Laws,  {  6187,  In 
1886.  That  act  In  terms  applies  only  to 
contracts  theretofore  made,  and  hence  has 
no  application  to  this  case,  and  need  not 
be  further  discussed.  We  have  said  In 
other  cases  that  a  limitation  in  the  con- 
tract could  not  relieve  members  from  a 
liability  to  pay  a  proportionate  share 
of  losses  and  expenses  of  a  mutual  Are 
insurance  company,  for  the  period  dur- 
ing which  they  were  members,  when  the  com- 
pany's affairs  are  being  closed  up  by  a  re- 
ceiver. Russell  V.  Berry,  61  Mich.  287,  16 
N.  W.  651;  Hacklem  v.  Bacon,  67  Mich.  334, 
24  N.  W.  91;  Bacon  v.  Clyne,  70  Mich.  183,  38 
N.  W.  207;  Wardle  v.  Townsend.  76  Mich. 
886,  42  N.  W.  950,  4  I*  R.  A.  611;  Wardle  v. 
Cummlngs,  86  Mich.  895,  49  N.  W.  212,  638; 
Wardle  v.  Hudson.  96  Mich.  432,  66  N.  W. 
992;  Ionia,  Eaton  ft  Barry  Oo.  v.  Otto,  96 
Mich.  658,  66  N.  W.  88;  Id.,  97  Mich.  623, 
66  N.  W.  765;  game  v.  Davis,  100  Mich.  CfM, 
69  N.  W.  250.  32  L.  R.  A.  481;  D.  M.  M.  v. 
Merrill,  101  Mich.  393,  59  N.  W.  661;  Cal- 
kins V.  Angell,  123  Mich.  77,  81  N.  W.  977. 

6.  The  remaining  question  involves  the 
alleged  cancellation.  Upon  the  finding  of 
fact  that  the  plaintiff  delivered  his  policy  to 
the  local  agent,  and  asked  to  withdraw.  It 
Is  contended  that  plaintiff  was  not  thereafter 
liable  for  assessment  for  losses  and  expenses 
subsequent  to  that  time.  As  we  understand 
the  record,  if  this  was  a  cancellation,  his 
liability  should  be  limited  to  $13.09.  If  not, 
the  assessment  should  cover  the  term  of  bis 
policy,  which  would  make  tiis  liability  $32.42. 
There  is  no  doubt  that  the  plaintiff  sought 
to  withdraw  from  the  company,  and  gave  his 
policy  to  the  loeal  agent,  with  such  request 
At  that  time  be  had  been  assessed  $2.88, 


which  he  did  not  pay  or  offer 'to  pay,  and, 
when  two  years  later  he  wrote  the  company, 
he  was  advised  that  a  liability  remained  yet, 
he  did  not  pay  It  or  respond  further.  His 
policy  had  then  expired,  and  he  probably  snp- 
posed  that  no  further  liability  remained  ex- 
cept for  assessments  already  made,  which 
he  did  not  pay.  In  that  he  was  mistaken. 
See  Schroeder  v.  Insurance  Co.,  87  Mlcb.  310, 
49  N.  W.  536;  Woodruff  v.  Insurance  Co.. 
34  Mich.  6;  Bulck  v.'  Insurance  Co.,  103  Mich. 
75,  61  N.  W.  837;  Snedicor  v.  Insurance  Co., 
106  Mich.  83,  64  N.  W.  85;  Maniove  v.  Ben- 
der, 39  Ind.  371,  13  Am.  Rep.  280;  Bar- 
mood  V.  Insurance  Co.,  42  Neb.  598,  60  N. 
W.  905. 
The  Judgment  Is  affirmed. 


ADRIAN  KNITTING  CO.  v.  WABASH  BT. 
CO. 

(Supreme  Court  of  Michigan.    July  23,  1906.) 

1.  Paxtnebship— Afpabbnt    Authoritt — Be- 
UAHCs  BT  Tman  Pebsoks. 

A  carrier  cannot  defend  its  delivery  to  an 
unanthorized  person  of  goods  shipped,  on  the 
ground  of  his  apparent  authority,  l>ecaiue  he 
had  formerly  .been  a  partner  of  the  slupper,  the 
carrier  not  knowing  of  this. 

[Ed.  Note. — For  cases  in  point,  see  voL  3S, 
Cent.  Dig.  Partnership,  {  52.] 

2.  CABBIEBS  —  MlBOBLIVEBT  OF   GOODB— PkBS- 
KNTATION   OF  RECKIPT^-CUSTOM. 

A  carrier  which  makes  delivery  to  a  per- 
son  other  than  the  shipper  or  consignee  of 
goods  shipped  on  his  presenting  an  unindorsed 
receipt  therefor,  providing  for  delivery  to  a 
certain  person,  which  be  has  snrreptitiouslv  ob- 
tained, is  liable  therefor,  notwithstanding  its 
custom,  unknown  to  the  shipper,  to  deliver 
goods  to  persons  presenting  such  a  receipt 
without  inquiry  as  to  who  they  are  or  what  is 
their  anthority. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent   Dig.   Carriers.   |  356.] 

Error  to  Circuit  Court  Lenawee  County; 
Quy  M.  Chester,  Jndg& 

Action  by  the  Adrian  Knitting  Company 
against  the  Wabash  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

February  1,  1908,  Charles  a  Pierce  and 
OrvUle  E.  Fox  made  an  agreement  for  a  co- 
partnership to  engage  in  manufacturing 
shoes  at  Adrian,  Mlcb.  The  agreement  pro- 
vided for  an  equal  division  of  the  profits 
and  losses,  and  also  provided  that  upon  all 
moneys  advanced  by  Charles  C.  Pierce  over 
and  above  the  amount  advanced  by  Orrille 
E.  Fox,  Pierce  should  be  credited  with  in- 
terest at  current  rates.  Pierce  testifies  tliat 
he  expected  Fox  to  invest  some  money,  aad 
that  none  was  forthcoming.  The  parties 
however  engaged  in  business,  bought  a  plant 
from  the  present  plaintiff  on  contract,  and 
began  to  manufacture  shoes.  Fox  being  In 
control  as  manager,  with  one  Thomas  Young 
as  foreman.  The  goods  manufactured  were 
all  shipped  to  Beeman  &  Son,  of  Chicago. 
Fox  drew  a  salary  weeldy;    but  on  April 
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27,  1903,  Pierce  wrote  Fox  a  letter  purport- 
ing to  discharge  blm.  Fox  accepted  tblB 
letter,  and  left  Adrian.  Pierce  came  on  and 
took  charge  and  retained  Young  as  foreman. 
The  court  found  as  a  fact  that  the  partner- 
ship was  dissolved  on  April  27th  by  Mr. 
Fox  stepping  out  of  the  business.  This  Is  sup- 
ported by  the  fact  of  his  leaving  and  sur- 
rendering the  business,  and  by  testimony  of 
his  declaration  to  a  representatlTe  of  plain- 
tiff that  he  intended  to  have  nothing  further 
to  do  with  the  business.  On  the  27th  of  May, 
1903,  four  cases. of  shoes  were  shipped  to 
Beeman  A  Son  over  the  defendant's  road  by 
Pierce,  he  receiving  a  receipt  In  the  following 
words:  "Form  No.  106  1-2  A.  Adrian,  M., 
5-27-19(3.  Received  In  good  order  from  the 
Fierce  Shoe  Company,  by  the  Wabash  Rail- 
way Company,  to  be  delivered  to  Beeman  A 
Son,  147  6th  At&,  Chicago,  IIL,  4  cases  of 
shoes,  weight  290.  The  Wabaah  Railway 
Company,  by  W.  F.  Bradley,  Agent  All 
carload  freight  to  be  loaded  by  consignor  or 
unloaded  by  consignee  shall  be  subject  to  a 
minimum  charge  for  trackage  and  rental  of 
one  dollar  per  day  for  each  twenty-four 
honra  or  portion  of  twenty-four  detention, 
or  fractional  part  thereof  after  the  expira- 
tion of  forty-eight  hours  at  point  of  ship- 
ment, and  from  Its  arrival  at  point  of  desti- 
nation. The  railroad  company,  however,  re- 
serves the  right  to  load  and  unload  cars  and 
charge  for  the  same,  and  will  be  exempt  from 
all  liability  for  deficiency  In  quantity  loaded 
in  them,  and  from  all  demurrage  resulting 
from  improper  handling.  Released  and  at 
owners  risk."  This  receipt  was  attached  to 
the  Invoice  and  sent  to  Beeman  ft  Son,  at 
Chicago.  The  Pierce  Shoe  Company  being 
Indebted  to  plaintiff  assigned  to  it  the  ac- 
count against  Beeman  ft  Son  covering  this 
shipment,  of  which  assignment  plaintiff  gave 
notice  to  Beeman  ft  Son.  Beeman  ft  Son 
having  the  right  to  accept  or  reject  goods  at 
their  option  declined  to  receive  the  goods  in 
question.  Defendant's  agent  at  Chicago  no- 
tified the  agent  at  Adrian  and  asked  for  In- 
structions. On  June  6th  or  7th  the  plain- 
tiff notlfled  defendant's  agent  at  Adrian  to 
return  the  goods  or  hold  for  orders.  About 
this  time,  June  8,  1903,  Mr.  Fox,  who  was 
then  residing  In  Chicago,  went  to  Beeman 
&  Son  and  desired  to  look  over  their  papers 
and  correspondence  about  this  last  shipment 
of  goods,  and  took  from  the  papers  the  re- 
ceipt Issued  by  defendant  railway  company 
without  the  consent  or  knowledge  of  Beeman 
&  Son.  Mr.  Fox,  upon  obtaining  this  re- 
ceipt, took  it  to  the  Wabash  Railway  Com- 
pany in  Chicago,  and  got  the  goods  on  June 
5,  1903,  without  any  authority  from  the 
Pierce  Shoe  Company  or  from  Beeman  ft 
Son,  and  the  receipt  was  In  no  way  in- 
dorsed. The  evidence  shows  that  It  was  the 
custom  of  this  defendant,  and  of  the  Lake 
Shore  ft  Michigan  Southern  Railway  Com- 
pany, and  also  of  the  Detroit  Southern  Rail- 
way Company,  to  deliver  goods  to  any  person 


who  produced  a  shipping  receipt  similar  to 
the  one  issued  in  this  case  without  making 
any  inquiry  or  determining  whether  the  per- 
son who  produced  the  receipt  was  the  con- 
signee or  consignor,  or  authorized  in  any 
way  to  receive  the  goods.  It  also  appears 
that  this  custom  was  not  known  to  the  Pierce 
Shoe  Company  who  shipped  the  goods  In 
question.  The  right  of  action  against  de- 
fendant was  assigned  to  plaintiff,  this  action 
instituted,  and  a  recovery  had.  Defendant 
brings  error. 

Argued  before  McALVAX,  BLAIR,  MONT- 
OOMERT,  OSTRANDER,  and  HOOKER,  JJ. 

Smith,  Baldwin  &  Alexander,  for  appellant 
B.  F.  Graves  and  Bird  ft  Sampson,  for  ap- 
pellee. 

MONTGOMERY,  J.  (after  stating  the 
facts).  Under  the  findings  It  Is  clear  that 
Fox  had  no  authority  to  receive  the  goods 
from  the  defendant's  agent  in  Chicago.  The 
finding  of  the  circuit  judge  that  Fox  bad 
abandoned  bis  connection  with  the  firm  was 
supported  by  evidence,  and  It  follows  from 
this  that  be  could  not  lie  In  wait  and  at 
each  recurring  opportunity  seize  the  fruits 
of  his  former  partner's  industry.  The  fact 
that  Fox  had  been  at  one  time  a  partner 
was  not  known  to  the  defendant's  Chicago 
agent  so  far  as  appears.  The  case  cannot 
be  rested  upon  any  apparent  authority  of 
Fox  growing  out  of  his  former  connection 
with  Pierce  &  Co.  In  the  absence  of  actual 
authority  to  receive  the  goods,  the  defend- 
ant's right  to  deliver  must  rest  upon  the 
fact  that  the  receipt  for  shipment  not  In- 
dorsed or  signed  by  the  consignee  was  pre- 
sented by  one  claiming  to  represent  the  ship- 
per. Proof  of  a  custom  to  deliver  to  any 
person  who  might  produce  the  shipping  re- 
ceipt which  custom  was  unknown  to  the 
shipper  cannot  avail  to  excuse  the  defendant 
from  the  burden  which  the  law  casts  upon  It 
The  defendant  cannot -relieve  Itself  from  lia- 
bility to  the  true  owner  by  delivery  to  one 
not  authorized  by  showing  that  such  unau- 
thorized person  has  obtained  and  presents  the 
bill  of  lading.  Sword  v.  Young,  ^  Tenn.  126, 
14  "8.  W.  481,  604;  Weyand  v.  Railroad  Com- 
pany, 75  Iowa,  673,  39  N.  W.  899,  1  L.  R.  A. 
650,  9  Am.  St  Rep.  604;  Railroad  Company 
T.  Barkhodse,  100  Ala.  643,  13  South.  643; 
Cavallaro  v.  Railway  Company,  110  Cal.  848, 
42  Pac.  918,  62  Am.  St  Rep.  94.  See,  also, 
note  to  Weyand  v.  Railroad  Company,  9  Am. 
St  Rep.  613. 
The  Judgmoit  la  afllrmed. 


MICKS   V.    MASON   et   al. 
(Supreme  Court  of  Michigan.    July  23,  1906.) 

1.  munioipal  cobpobations— fibe  llmitb— 
Building  Corstbdotion  —  Rboulaton  — 
Power. 

A  city,  having  authority  to  fix  fire  limita 

and  direct  the  maimer  of  constructing  buildingt 
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within  sach  llmiU,  may  by  ordinance  declare 
a  building  not  so  constructed  a  nuisance  and 
authorise  its  abatement  as  such. 

[Kd.  Note. — For  cases  in  point,  see  yol.  86, 
Cent.  Dig.  Municipal  Corporations,  (  1334.] 

2,  JuDOHERT— Matters  Ck>noLUDED. 

In  an  action  against  the  mayor  and  city 
council  of  a  city  to  restrain  them  from  destroy- 
ing a  building  claimed  to  iMive  been  constructed 
in  violation  of  an  ordinance  fixing  fire  limits 
and  prescribing  the  manner  in  which  buildings 
should  be  constructed,  a  former  jud^ent  of 
acquittal  in  a  proceeding  brought  against  com- 
plainant for  a  violation  of  the  ordinance  was 
not  a  conclusive  adjudication  that  the  building 
eomplied  with  the  requirements  of  the  ordi- 
nance. 

Appeal  from  Oircnit  Conrt,  Delta  Oonnty, 
in  Chancery;  John  W.  Stone,  Judge. 

Action  by  William  J.  Micks  against  Charles 
D.  Mason  and  others.  From  a  decree  for 
plaintiff,  defendants  appeal.    Reversed. 

Argued  before  GRANT,  P.  J.,  and  BLAIR, 
MONTGOMERY,  OSTRANDER,  and  HOOK- 
ER, JJ. 

G.  R.  Bmpson,  for  appellants.  Cummiakey 
ft  Yelland,  for  appellee. 

MONTGOMERY,  J.  The  defendant  Mason 
is  mayor  of  the  city  of  Gladstone.  The  oth- 
er defendants  are  members  of  the  common 
coondl.  An  ordinance  of  the  city  prohibits 
the  construction  within  certain  fire  limits  of 
buildings  not  complying  with  certain  speci- 
fications as  follows :  "The  outside  and  party 
walls  of  all  buildings  hereafter  to  be  erected 
within  said  limits  shall  be  built  of  stone 
or  brlcl^  or  other  fireproof  material,  and  when 
brick  or  stone  is  used  the  first-fioor  walls 
shall  be  not  less  than  one  foot  thick;  second 
story  not  less  than  eight  Inches  thick.  The 
roofs  of  all  such  buildings  shall  be  composed 
of  metal,  slate,  gravel,  or  other  fireproof 
material.  The  gutters  of  all  such  buildings 
shall  be  made  of  metal.  The  cornice  shall 
be  made  of  metal,  brick  or  stone  and  securely 
fastened.  All  division  walls  shall  be  of  stone 
or  brick  and  shall  extend  at  least  one  foot 
above  the  sheathing  of  the  roof,  and  In  no 
case  shall  the  sheathing  of  the  roof  extend 
across  any  division  or  end  walls,  and  all 
openings  In  division  walls  shall  be  protected 
by  tight  Iron  doors."  The  complainant  un- 
dertook to  build  a  building  within  the  fire 
limits  the  outer  wall  of  which  consisted  of 
wooden  studding  with  a  covering  of  sheet 
Iron.  The  officers  of  the  city  served  notice 
upon  complainant  that  he  was  violating 
the  ordinance,  but  he  persisted  In  constructing 
the  building  planned.  The  defendants  threat- 
ened to  raze  the  building,  and  thereupon  this 
bill  was  filed  to  restrain  such  action. 

The  bill  avers  amongst  other  things  Mat 
the  complainant  was  arrested  for  violating 
the  ordinance  by  constructing  the  building 
in  question  and  on  a  trial  In  justice  court 
acquitted.  It  was  also  averred  that  the 
building  aa  constructed  compiled  with  the 
ordinance.  The  circuit  judge  was  of  the 
opinion  that  the  building  did  not  comply  with 


the  requirements  of  the  ordinance,  but  also 
held  that  It  could  not  be  abated  as  a  nuisance 
in  advance  of  a  judicial  determination  that 
it  was  a  nuisance,  and  granted  an  Injunction 
prohibiting  its  destruction.  In  reaclilng  this 
conclusion  the  circuit  judge  relied  largely 
upon  the  case  of  the  Village  of  St  Jolms  v. 
McFarlan,  83  Mich.  72,  20  Am.  Rep.  671, 
which  contains  language  which  may  be  said 
to  support  the  ruling  of  the  circuit  Judge. 
It  was  said  that  "the  erection  of  a  wooden 
building  within  the  limits  of  a  city  or  village 
is  not  in  and  of  itself  a  nuisance.  Neither 
does  the  fact  that  the  erection  of  such  la  pro- 
hiuited  by  ordinance  make  it  a  nnlsance." 
This  language  must  be  construed  with  ref- 
erence to  the  case  in  hand,  and,  in  our  (pin- 
ion, the  case  cited  is  one  which  should  t>e  con- 
sidered a  precedent  only  for  cases  which 
present  the  same  features.  In  that  case  the 
village  sought  to  interfere  by  injunction. 
The  point  decided  was  that  the  ordinance  it- 
self should  provide  the  remedy,  and  that  the 
fact  that  the  remedy  was  not  adequate  which 
had  been  provided  in  that  case  could  not 
give  the  court  of  equity  power  to  interfere. 
There  was  no  provision  in  the  ordinance  in- 
volved in  that  case  authorizing  its  enforce- 
ment by  destruction  of  the  building,  nor  was 
there  a  declaration  that  a  building  construct- 
ed In  defiance  of  its  terms  should  be  deemed 
a  nuisance.  Both  of  these  provisions  appear 
in  the  ordinance  here  in  question. 

The  question  here  Is  whether  a  municipali- 
ty in  pursuance  to  delegated  authority  to  fix 
flre  limits  and  to  direct  the  manner  of  con- 
structing buildings  within  such  district  with 
respect  to  protection  against  fire  may,  by 
ordinance,  provide  that  a  building  not  so  con- 
structed shall  be  deemed  a  nuisance  and  au- 
thorize Its  abatement  as  such.  Such  right 
was  not  negatived  by  St.  Johns  v.  McFarlan, 
supra,  and  has  never  been  denied  by  this 
court.  The  question  has  often  arisen  in 
other  jurisdictions,  and,  so  far  as  our  exam- 
ination enlightens  us,  the  authority  to  abate 
new  buildings  constructed  in  violation  of  ex- 
isting ordinances  has  been  affirmed  whenever 
the  question  has  arisen.  Not  in  all  cases 
has  the  right  to  abate  been  rested  on  the 
ground  that  a  building  not  constructed  in 
compliance  with  the  ordinance  is  a  nuisance 
per  se,  but  In  some  It  has  been  deemed  suf- 
ficient to  say  that  the  building  so  erected 
was  erected  In  defiance  of  law ;  hut,  whatever 
the  reasoning  adopted,  the  right  has  been 
affirmed.  See  Hine  v.  New  Haven,  40  Conn. 
478;  Baumgartner  v.  Hasty,  100  Ind.  575,  50 
Am.  Rep.  830;  Bank  v.  Sarlls.  129  Ind.  201. 
28  N.  a  434,  13  L.  R.  A.  481,  28  Am,  St  Rep. 
185;  Com.  v.  McDonald,  16  Serg.  &  R.  (Pa.) 
390;  Arundel  v.  McCulloch,  10  Mass.  70; 
Kllngler  v.  Blckel,  117  Pa.  326,  11  Ati.  55-'^ 
(distinguishing  Fields  v.  Stokley,  99  Pa.  306, 44 
Am.  Rep.  109,  cited  by  the  circuit  judge);  Ford 
V.  Thralklll,  84  Ga.  169,  10  S.  E.  600 ;  McKH>- 
bln  T.  Fort  Smith,  ,<»5  Ark.  352;  Elebenlaub 
T.  St  Joseph,  113  Mo.  395,  21  B.  W.  8,  18 


Digitized  by  LjOOQIC 


Mlcb.) 


STABB  T.  8HEFABD. 


709 


li.  B.  A.  680;  Frennd  on  Police  Power,  |  628. 
Quite  different  conalderationa  arise,  either 
If  the  ordinance  does  not  authorize  the  de- 
struction of  the  building,  or  If  the  bnlldlner 
be  one  In  existence  when  the  ordinance  is 
passed,  or  If  the  building  Is  attaclced  as  a 
nuisance  because  of  its  particular  use. 

Since  the  case  was  submitted  we  liave 
Invited  briefs  on  the  question  as  to  whether 
the  acquittal  of  complainant  on  the  trial 
In  Justice  court  is  res  adjudicata  of  the 
question  here  involved.  Upon  the  coming  in 
of  these  briefs  It  Is  made  to  appear  that  the 
situation  of  the  building  has  been  much  chan- 
ged since  the  trial  of  the  Justice's  court  case, 
the  same  having  been  enlarged.  Assuming, 
however,  that  the  question  is  properly  here, 
we  do  not  think  the  decision  in  the  criminal 
case  was  res  adjudicata.  The  anthoritleB 
are  not  agreed.  The  case  of  Coffey  v.  TJ.  S., 
116  U.  8.  436,  6  Sup.  Ct  437,  29  L.  Ed.  684^ 
supports  complainant's  contention.  The  court 
however  failed  to  cite  the  earlier  case  of  Biker 
V.  Hooper,  85  Vt  457,  82  Am.  Dec.  646,  or  to 
answer  satisfactorily  its  reasoning.  The  lat- 
ter case  was  distinctly  rested  upon  the  con- 
sideration that  the  proof  required  in  a  civil 
case  is  only  proof  by  a  preponderance  of  evi- 
dence, and  in  a  criminal  case  proof  beyond 
a  reasonable  doubt  is  required.  It  was  held 
that  a  civil  action  between  the  same  parties 
was  not  res  adjudicata  in  a  criminal  proceed- 
ing. The  reason  for  the  conclusion  of  the 
court  in  Coffey  v.  U.  S.  is  not  stated.  The 
holding  in  that  case  is  entitled  to  great 
weight  Ijecause  of  the  eminence  of  the  court 
pronouncing  the  Judgment  but  on  full  con- 
sideration we  are  convinced  that  reason  and 
the  weight  of  authority  favor  the  other  mle. 
A  similar  conclusion  to  that  reached  In  the 
Vermont  case,  where  the  converse  of  the 
proposition  was  presented,  was  reached  in 
People  V.  Rohrs.  49  Hun,  150.  1  N.  Y.  Supp. 
672.  The  rule  also  has  the  support  of  Judge 
Van  Fleet  in  his  valuable  work  on  Former 
Adjudication  (section  488).  In  People  v. 
White  Lead  Co.,  82  Mich.  471,  46  N.  W.  735, 
9  L.  R.  A.  722.  which  was  a  prosecution  for 
malntainlog  a  nuisance.  It  was  assumed  that 
the  Judgment  was  not  res  adjudicata.  It 
was  said :  "While  no  other  conclusion  than 
afflrmatlon  of  the  Judgment  (of  conviction) 
is  possible  under  this  record,  we  deem  it 
proper  to  say  that  we  shall  not  consider  the 
result  now  reached  as  binding  upon  us  in 
another  proceeding  where  the  evidence  and 
the  facts  may  be  fully  presented." 

The  decree  is  reversed,  with  costs  of  both 
courts,  and  the  bill  dismissed. 


STARR  et  al.  v.  SHEPARD  et  al. 

(Supreme  C!ourt  of  Michigan.    July  23,  1906.) 

1.  Taxation— Tax  Saxb. 

A  sale  of  a  miU  and  its  contents  assessed 
•t  $8,000,  to  satisfy  a  tax  of  |200,  when  tliere 
v»re  Tarlons  mactiines  in  it  the  value  of  any 
of  which  exceeded  tlie  tax,  is  illegal. 


2.  Injunction— ADKQT7ATB  Remedy  at  I<aw. 

Stockholders  in  an  aasoclatlon  organized 
mider  C!omp.  Laws  1897,  c.  160,  have  not  an 
adequate  remedy  at  law,  by  replevin  or  trover, 
so  as  to  bar  their  suit  in  equity,  where  the 
contents  of  a  mill  owned  by  the  association  are 
being  removed  by  one  claiming  them  under  an 
illegal  tax  sale :  the  title  t>eing  in  the  associa- 
tion, and  not  in  the  stockholders. 

3.  CoBPOBATioNS— Suit   bt  Stockholdbbs — 

EllBBOENCT. 

Stockholders  of  an  association  may  main- 
tain a  suit  against  one  who  is  removing  its 
property,  claiming  nnder  an  iiiegai  tax  sale; 
the  inertia  of  the  officers  asked  to  bring  the 
suit  having  amounted  to  a  refusal,  complain- 
ants having  acted  only  after  it  seemed  apparent 
that  without  their  action  the  rights  of  the 
companv  and  its  stockholders  and  creditors 
would  be  seriously  impaired,  and  their  right 
to  proceed  not  being  questioned  by  the  com- 
pany or  other  stockhoiders. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent  Dig.  Corporations,  {{  791-794.] 

Appeal  from  Circuit  Court  Calhoun  C!onn- 
ty,  in  Chancery ;  Joel  0.  Hopkins,  Judge. 

Suit  by  Marshall  H.  Starr  and  others 
against  Thomas  Rook  Shepard  and  others. 
Decree  for  complainants.  Defendant  Shep- 
ard appeals.    Affirmed. 

The  principal  facts,  briefly  stated,  are  as 
follows:  In  December,  1901,  defendants  Sta- 
deli,  Peavy,  and  Pangbom  filed  articles  of  as- 
sociation as  "The  Sanitary  My-Food  Compa- 
ny, Limited,"  In  which  articles  the  character 
of  the  business  to  be  conducted  was  stated 
to  be  "to  own  the  necessary  lands,  buildings, 
and  other  property,  construct  the  necessary 
buildings,  manufacture,  and  sell  all  kinds  of 
bakery  goods  and  foods,  nut  food  cereal  and 
other  substitutes  for  coffee."  Presumably, 
the  association  was  organized  nnder  chapter 
160,  Compiled  Laws  of  1897.  The  capital 
stock  was  $500,000,  and  of  this  $201,000  was 
in  some  maimer  contributed,  or  claimed  to 
have  been,  at  or  about  the  time  of  organizu- 
tlou.  The  articles  of  association  named  Stu- 
deil  as  chairman,  Peavy  as  secretary,  and 
Pangbom  as  treasurer.  The  persons  above 
named  proceeded  to  offer  for  sale  the  stock  oi 
the  association.  They  issued  certificates  for 
stock  sold,  and  among  others  issued  certifi- 
cates to  the  complainants,  and  to  defendants 
Foote,  Grace,  Goodrich,  Boeely,  Amdts,  and 
Shepard,  and  to  themselves.  The  office  of  the 
company  was  fixed  In  the  articles  at  the  city 
of  Battle  Creek,  where  its  principal  offli-e 
has  been  maintained.  An  amendment  to  its 
articles,  made  in  1902,  increased  the  number 
of  the  l)oard  of  managers  from  three  to  five. 
None  of  complainants  are  members  of  the 
board  of  managers,  or  otherwise  connected 
with  the  management  of  the  business  of  the 
association.  In  April,  1002,  the  company  pur- 
chased a  leasehold  interest  in  certain  prem- 
ises, and  in  the  same  conveyance  the  proper- 
ty known  as  the  Hurd  Mill,  in  Marshall, 
Mich.,  the  mill  being  located  upon  the  laud 
of  the  Michigan  Central  Railroad  Company, 
and  took  and  recorded  a  deed  of  conveyance 
therefor,  dated  April  16,  1902,  and  after- 
wards, in  July,  1902,  received  another  deed 
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of  conveyance  of  said  property,  which  deed 
was  taken  to  perfect  the  title.  The  actual 
consideration  for  the  property  was  to  be 
$100,000  worth  of  stock  of  the  association,  less 
the  amount  of  a  mortgage  upon  the  property. 
The  mortgage  was  paid  by  the  association, 
and  stock  Issued  for  the  balance  of  the  pur- 
chase price  at  25  cents  on  a  dollar.  In  April, 
1902,  the  assessing  officer  of  the  city  of  Mar- 
shall assessed  the  said  property  upon  the  rolls 
to  the  Sanitary  My-Food  Company,  Limited, 
as  personal  property  and  valued  It  at  $8,000, 
and  there  was  spread  against  said  description 
of  property  taxes  to  the  amount  of  $90,  levied 
apparently  for  local  or  city  purposes.  The 
record  Indicates  also  that  upon  the  same 
property,  at  the  same  valuation,  taxes  to  the 
amotmt  of  $94.83  were  later  In  the  year 
spread  for  state,  county,  and  school  purposes. 
Under  date  January  19,  1903,  the  city  treas- 
urer of  Marshall  executed  an  Instrument  In 
which  he  describes  himself  as  the  party  of  the 
first  part,  and  for  a  stated  consideration  of 
$193.72  bargains  and  sells  to  Thomas  Rook 
Shepard:  "The  mill  building,  the  storage  ele- 
vator building,  engine  and  boiler  house  and 
office  building  standing  and  being  on  the  land 
of  the  Michigan  Central  Railroad  Company, 
and  near  and  east  of  their  passenger  depot, 
etc.,  belonging  to  the  Sanitary  My-Food  Com- 
pany, Limited,  so-called."'  It  contains  the 
further  recital:  "And  the  said  party  of  the 
flrst  part,  for  himself,  his  heirs,  executors, 
«nd  administrators,  do  covenant  and  agree 
to  and  with  the  said  party  of  the  second 
part,  his  executors,  administrators,  and  as- 
signs, that  the  said  property  was  sold  by 
falm  at  public  auction  or  vendue  after  five 
days'  notice  duly  posted  in  three  or  more 
public  places  in  the  city  of  Marshall,  to  col- 
lect taxes  assessed  thereon,  and  that  the  said 
party  of  the  second  part  was  the  highest  bidder 
thereof,  and  that  the  sale  was  held  open  one 
hour  before  said  property  was  struck  oft  to 
him."  April  10,  1903,  the  said  mill  was  de- 
stroyed by  a  Are,  which  Injured  or  destroyed 
the  milling  machinery  and  apparatus  of  the 
mill,  but  not  materially  injuring  three  large 
boilers,  the  large  engine,  the  foundation  of 
the  building,  and  some  portions  of  the  walls. 
After  the  fire,  the  defendant  Shepard,  claim- 
ing to  own  the  property  by  virtue  of  his 
purchase  from  the  city  treasurer  and  the 
said  Instrument  Issued  by  the  city  treasurer, 
sold  the  property  which  remained  after  the 
flre  to  defendant  Schley,  who  In  turn  sold 
and  transferred  some  of  it  as  junk  to  the 
defendant  Oumblnsky,  who  set  about  securing 
the  property  and  moving  It  away.  The  Sani- 
tary My-Food  Company,  Limited,  had  no  con- 
siderable property  other  than  said  mill  build- 
ing and  fixtures,  and  was  In  debt  The  man- 
agers neglected,  whether  they  specifically  de- 
clined or  not  is  matter  of  some  dispute,  to 
Institute  proceedings  to  determine  and  protect 
the  rights  of  the  company  In  said  property. 
Thereupon  complainants  filed  the  bill  In 
this  catise,  setting  up  the  facts,  praying  that 


the  bill  of  sale  given  by  the  city  treasarer  to 
Shepard  be  found  to  have  conferred  no  right 
or  title  or  Interest  in  said  Shepard  and  be 
set  aside;  that  Shepard  and  his  vendees  be 
required  to  return  such  property  as  they  had 
removed,  and  in  default  to  pay  for  what  had 
been  removed;  for  an  injunction  restraining 
said  Shepard  and  his  vendees  from  selling,  in- 
cumbering, or  otherwise  disposing  of  any  of 
said  property  or  removing  same.  A  tem- 
porary injunction  was  issued  on  the  21st  day 
of  April,  1903.  A  demurrer  interposed  by 
him  having  been  overruled,  defendant  Shep- 
ard answered  the  bill.  The  My-Food  Com- 
pany, Studell,  Pangbom,  and  Peavy  joined  in 
an  answer,  the  city  of  Marshall  filed  a  sep- 
arate answer,  and  Schley  and  Gumblnsky, 
purchasers  of  the  burned  material  from  Shep- 
ard, joined  in  an  answer.  Later  on,  by  the 
application  of  one  of  the  complainants,  a  re- 
ceiver for  the  My-'Food  Company  was  ap- 
pointed and  qualified.  The  cause  was  brought 
on  for  hearing  In  March,  1904,  at  which  time 
proofs  were  taken  In  opoi  court  and  a  decree 
was  entered  in  accordance  with  the  prayer 
of  the  bill  of  complaint  From  this  decree, 
the  defendant  Thomas  Rook  Shepard  has  ap- 
pealed. Upon  his  brief  in  this  court,  he  as- 
serts three  propositions:  (1)  That  complain- 
ants have  an  adequate  and  complete  remedy 
at  law;  (2)  that  the  stockholders,  complain- 
ants, had  no  right  to  bring  this  action;  (3) 
that  the  tax  title  of  appellant  was  set  aside 
upon  Insufficient  evidence. 

Argued  before  McALVAT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

James  L.  Powers  (James  M.  Powers,  of 
counsel),  for  appellants.  H.  J.  Cortrlgbt 
(Hatch  &  Page,  of  counsel),  for  appellees. 

OSTRANDER,  J.  (after  stating  the 
facts).  As  to  the  last  proposition  of  defend- 
ant, viz. :  That  the  tax  sale  and  title  thereun- 
der were  not  shown  to  be  invalid,  it  seems 
a  sufficient  answer  to  say  that  the  sale  of 
property  carried  on  the  assessment  roll  at  a 
valuation  of  $8,000  to  satisfy  a  tax  of  less 
than  $200,  and  the  further  fact  that  the 
title  to  the  property  assessed  was  not  ac- 
quired by  the  My-Food  Company  until  after 
the  time  fixed  by  law  for  the  completion 
of  the  assessment  roll,  are  two  facts  which 
are  made  affirmatively  to  appear,  and  in  the 
absence  of  explanation  and  of  proof  of  the 
regularity  of  the  proceedings  taken  to  collect 
the  tax,  are  sufficient  to  sustain  the  ruling 
that  the  sale  was  not  a  legal  one.  The  evi- 
dence Is  undisputed  that  there  were  various 
portions  of  the  machinery  which  might  have 
been  separately  sold  and  that  various  ma- 
chines, or  parts,  were  worth  more  than  thk» 
amount  of  the  tax.  This  court  has  decided 
(Lea ton  v.  Murphy,  78  Mich.  77,  43  N.  W. 
1033)  that  the  same  rule  most  be  applied 
In  sales  by  a  town  treasurer  to  satisfy  taxes 
and  in  judicial  sales.  We  may  therefore  at 
once  address  ourselves  to  the  first  two  of 
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tbe  propotltlons  atmre  stated  and  tbey  may 
be  coDBldered  together. 

Tbe  InBtnunent  given  by  tbe  city  treasurer, 
and  called  a  "bill  of  sale,"  was  recorded  In 
the  office  of  the  register  of  deeds  for  the 
county  of  Calhoun  and  In  the  office  of  tbe 
recorder  of  the  city  of  Marshall.    The  bill 
prays  that  this  instrnment  may  be  declared 
to  be  void,  and  that  so  much  of  the  property 
as  haa  been  removed  lie  returned  and  in  de- 
fault of  such  return  tbe  value  thereof  may 
be  assessed  and  required  to  be  paid.    It  is 
also  prayed  that  an  Injunction  Issue  to  In- 
terrupt and  prevent  the  removal  of  property. 
It  appears  there  was  an  exigency.    Certain 
of  the  shareholders  had  applied  to  the  secre- 
tary, who  seems  to  have  been  the  principal 
executive  officer  of  the  company,  to  protect 
the  interests  of  the  company  in  the  property. 
While  there  was  no  refusal  to  act,  there  was 
delay,  the  end  of  which  could  not  be  fore- 
seen.   The  secretary   testifies  that  he  was 
urged  to  bring  suit  to  protect  creditors,  but 
bad  no  money  belonging  to  the  company  to 
pay  fees  with  and  was  not  inclined  to  ad- 
vance money.    The  testimony  warrants  the 
conclusion  that  tbe  managing  officers  were 
not  in  accord.    There  are  creditors  of  the 
company  whose  claims  amount  to  about  $2,- 
000,  and  neither  funds  nor  other  property 
with  which  to  pay  tbem.    While  the  com- 
pany Is  not  strictly  a  corporation  and  not 
a    partnership,    the   title  to   the  property 
sought  to  be  recovered  was  in  the  company, 
and  not   in  complainants.    It  is  suggested 
that  the  actions  of  replevin  and  of  trover 
would   have  afforded  adequate  relief.    The 
argument  made  by  counsel  for  appellant  ex- 
pressly challenges  the  right  of  complainants 
to  maintain  either  of  these  actions  because, 
It  Is  said,  they  did  not  have  either  a  special 
or  general  title  nor  right  to  actual  possession. 
It  is  not  necessary  to  discuss  or  to  disagree 
with  the  rules  laid  down  in  Hawes  v.  City 
of  Oakland,   104  U.   S.  459,  26  L.  Ed.  827, 
cited  for  appellant,  upon  the  x>oInt  that  a 
shareholder   in   a   corporation  will   not  be 
permitted,  except  under  certain  circumstances, 
to  enforce  by  suit  In  equity  a  right  or  remedy 
which    belongs    to    the    corporation    Itself. 
That  case  supports  rather  than  challenges 
the  Jurisdiction  asserted  here.    It  is  true,  in 
the  case  at  bar,-  that  the  answer  of  the  com- 
pany, after  admitting  the  allegations  In  tbe 
hill  to  the  effect  that  persons  were  moving 
the  property   of  the  company  under  false 
claim  of  right,  and  that  those  persons  would 
have  continued  to   remove  and  dispose  of 
such  property  until  it  was  all  gone,  asserts 
that  the  company  had  or  has  an  adequate 
remedy  at  law,  and  denies  that  complainants 
ever  Importuned  or  requested  the  officers  of 
tbe  company  to  institute  proceedings  to  ob- 
tain possession,  for  the  company,  of  the  prop- 
erty.   The  answer  sets  out  that  complainants 
were  informed  by  the  secretary  that  he  waa 


preparing  to  commence  such  proceedings  In 
tbe  name  of,  and  for  tbe  benefit  of,  tbe  com- 
pany. Tbe  secretary  signs  the  answer  as 
solicitor  for  the  company.  His  testimony 
has  been  already,  in  part,  referred  to.  He 
further  testified :  "The  property  was  practi- 
cally rendered  'Junk'  by  the  fire.  All  I  know 
of  a  claim  of  Thomas  Eook  Sbepard  to  tbe 
property  is  that  he  has  a  deed  on  record. 
Some  of  the  property  was  shipped  to  Mr. 
Gumbinsky  after  the  flr&  I  came  to  Mar- 
shall at  tbe  time.  I  heard  that  be  had  pos- 
session of  the  property,  and  was  shipping  it 
away,  and  heard  from  Mr.  Schley  that  he 
claimed  that  be  was  purchasing  the  prop- 
erty from  Mr.  Oumbinsky  and  was  shipping 
It  to  him.  I  went  to  Kalamazoo,  and  told 
him  that  the  Sanitary  My-Food  Company, 
Ltd.,  owned  the  property,  and  would  bold 
him  responsible  for  the  prop^ty,  whatever 
had  been  shipped  to  him.  I  will  say  that 
tbe  stockholders  asked  me  to  institute  these 
proceedings,  and  importuned  the  officers  of 
the  company  to  start  proceedings  then.  Mr. 
Alexander  lived  in  Grand  Ledge,  and  Mr. 
Powers  and  Mr.  Alexander  being  interested, 
as  soon  as  I  knew  tbe  property  had  been 
sold,  I  commimicated  with  them,  and  Im- 
portimed  them  to  tell  us  what  to  do.  Mr. 
Powers  advised  me  to  go  to  Mr.  Gumbinsky 
and  claim  tbe  property,  and  I  did  so.  I 
thought  that  was  not  sufficient,  and  there 
was  some  delay,  owing  to  an  argument  as  to 
what  proceedings  were  necessary  to  take, 
and  nothing  was  done  until  tbe  stockholders 
commenced  the  proceedings.  I  was  prepared 
to  institute  tbe  same  kind  of  proceedings  that 
the  stodcholders  took.  They  asked  me  to  In- 
stitute tbe  proceedings  before  they  were  be- 
gun, and  were  very  urgent,  too.  They  in- 
formed me  that  the  property  was  being  taken 
away,  and  something  ought  to  be  done  im- 
mediately. There  was  no  objection  made, 
tbe  officers  very  willingly  acquiesced  tn  tbe 
action  the  stockholders  had  taken." 

Neither  tbe  company  nor  tbe  stockholders 
are,  so  far  as  appears  from  the  testimony, 
disputing,  In  fact,  tbe  right  of  complainants 
to  proceed.  It  is  the  appellant,  who  claims 
the  property  under  the  city  treasurer's  sale, 
who  Is  contesting.  There  is  abundant  sup- 
port for  tbe  finding  that  the  Inertia  of  the 
officers  and  other  stockholders  amounted  to 
a  refusal  to  interfere  in  behalf  of  the  com- 
pany; that  complainants  only  acted  In  an 
emergency  after  it  seemed  apparent  that, 
without  their  action,  tbe  rights  of  the  com- 
pany and  of  tbe  shareholders  and  creditors 
would  be  seriously  Impaired ;  that  there  was 
no  adequate  remedy  at  law,  under  tbe  cir- 
cumstances, and  that  the  court  below  not 
only  bad  Jurisdiction  to  proceed  in  the  mat- 
ter but  to  make  tbe  decree  appealed  from. 

The  decree  is  affirmed,  with  costs  against 
appellant 
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BARRON  ▼.  MYERS  et  ni. 

(Supreme  Ck>urt  of  Michigan.    July  23,  1906.) 

Appeai.— Stat— Bond  by  Rbspondent— Suf- 
ficierct. 

In  an  action  to  set  aside  a  deed,  complain- 
ant recovered  judgment  and  was  put  in  poa- 
session  of  tlie  premises,  and  defendants  ap- 
pealed, and  applied  for  a  receiver  and  a  stay 
pending  the  appeal,  which  was  denied  on  com- 
plainant filing  a  bond  to  account  to  defendants 
for  all  rents  collected  pending  the  appeal.  Held 
an  insufficient  security,  and  defendants  were  en- 
titled to  a  bond  obligating  complainant,  not  only 
to  pay  over  all  rents  collected,  but  to  pa^r  all 
damages  resulting  from  negligence  in  failing 
to  collect  rents  or  failing  to  properly  lease  the 
premisea. 

Appeal  from  Circuit  Court,  Macomb 
County,  111  Chancery. 

Action  by  Theodore  Barron  against  Addle 
B.  Myers  and  others.  Plalutiff  recovered 
jud^rment,  and  defendants  appealed.  On  mo- 
tion by  appellants  for  the  appointment  of  a 
receiver  for  certain  property  Involved  In  the 
cause.    Motion  conditionally  granted. 

See  103  N.  W.  843. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  BLAIR,  HOOKER,  and  MOORE, 
JJ. 

Silas  B.  Spier,  for  the  motion.  Byron  R. 
Brsklne,  opposed. 

McALVAY,  J.  This  Is  an  application  by 
defendants  and  appellants  for  the  appoint- 
ment of  a  receiver  of  certain  property  In- 
volved In  a  cause  now  pending  in  this  court 
on  appeal  from  the  circuit  court  for  Macomb 
county  in  chancery.  On  May  9,  1901,  com- 
plainant filed  his  bill  of  complaint  In  said 
court  against  defendants  to  set  aside  a  deed 
made  by  blm  August  11,  1903,  to  defendant 
Addle  B.  Myers,  of  a  certain  brick  store  and 
office  building  In  Mt  Clemens,  on  the  ground 
that  the  same  vraa  obtained  through  false 
and  fraudulent  representations.  He  was 
granted  a  decree  in  accordance  with  the 
prayer  of  his  bill.  Defendants,  pending  a 
settlement  of  the  case  by  the  court,  asked 
the  court  for  a  stay  of  proceedings  pending 
their  appeal.  The  motion  was  granted  as  to 
the  collection  of  the  complainant's  costs,  and 
the  court  required  the  complainant  to  furnish 
defendants  a  bond  In  the  sum  of  $3,000,  to 
pay  and  account  to  them,  as  provided  In  said 
order,  for  all  rents  collected  pending  the  ap- 
peal and  determination  of  the  case  in  this 
court.  Complainant  at  tbat  time  or  imme- 
diately after  went  Into  possession  of  the 
premises  In  dispute.  This  application  is 
made  on  the  ground  tbat  his  possession  was 
improperly  obtained,  that  he  Is  financially 
Irresponsible,  and  that  his  agent  Is  lax  in 
collecting  rents,  paying  taxes,  paying  inter- 
est on  a  mortgage  and  caring  for  the  prop- 
erty; and  they  Insist  that,  during  the  pend- 
ency of  this  suit  and  until  the  case  is 
finally  decided,  tbeir  interests  should  be  pro- 
tected In  the  manner  requested. 

The  bond  given  by  complainant  Is  not  ade- 


quate security.  It  does  not  protect  defend- 
ant from  negligence  in  the  care  and  Inanag^ 
ment  of  said  building.  The, motion  for  ttie 
appointment  of  a  receiver  la  {^ranted,  unless 
within  10  days  complainant  executes  to  de- 
fendant Addle  E.  Myers  a  bond  in  tbe  peiul 
sum  of  $6,000  with  sureties  approved  by  the 
clerk  of  this  court,  conditioned.  In  the  event 
of  the  reversal  of  the  decree  of  tbe  lower 
court,  upon  bis  paying  at  once  to  said  de- 
fendant all  rents  collected  by  him  and  not 
legally  and  properly  disbursed,  and  npon 
paying  all  damages  resulting  from  n^i- 
gence  In  the  care  or  management  of  said 
building.  (This  is  intended  to  describe  neg- 
ligence in  collecting  rents,  and  in  falling  to 
properly  lease  any  part  of  said  building,  u 
well  as  any  other  negligence  in  Ita  care  or 
management) 

An  attorney  fee  of  $10  is  allowed  petitioner 
as  costs  of  this  motion. 


MAHER  ▼.  McKNIGUT  et  al. 
(Supreme  Court  of  Michigan.    July  23,  1906.) 

AFPEALr—FiRDinaB— Conclusiveness. 

A  finding  of  fact  for  which  there  is  founda- 
tion in  the  evidence  cannot  be  interfered  with 
on  appeal. 

lEd.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  U  3928-3934.] 

Error  to  Circuit  Court;  Kent  Ooontr ;  Wil- 
lis B.  Perkins,  Judge. 

Action  by  Edgar  A.  Maher  against  WilliaiB 
F.  McKnigbt  and  others.  Tliere  was  Judg- 
ment for  defendants,  and  plalntUf  brings 
error.    Affirmed. 

Argued  before  CARPENTER,  C.  J.,  and  Mc- 
ALVAY, GRANT,  HOOKER,  and  MOORE,  JJ. 

Richard  L.  Newnbam,  fbr  appellant.  He- 
Knight  ft  McAllister,  for  appellees. 

GRANT,  J.  Plaintiff  brought  suit  to  re- 
cover for  the  services  as  attorney  for  the  de- 
fendants the  sum  of  $300  and  $15.50  expenses. 
The  case  was  tried  before  the  court  wltboat 
a  Jury.  The  findings  cover  nine  pages  of 
the  printed  record.  Tbe  proposed  amended 
findings  cover  nine  more  pages. 

Neither  the  rendition  of  the  services  nor 
their  value  Is  disputed.  The  defense  Is  that 
the  services  of  plaintiff  were  not  rendered  for 
the  defendants,  but  in  the  Interests  of  other 
parties,  clients  of  plaintiff,  who  were  in- 
terested in  a  long  litigation  over  the  property 
which  was  the  subject  of  tbe  dispute  De- 
fendants McKnigbt  and  McAllister  were  at- 
torneys and  represented  tbe  original  claimant 
in  the  litigation.  It  Is  conceded  by  plaintiff 
that,  up  to  a  certain  point,  he  bad  a  contract 
with  bis  former  clients  to  compensate  him  for 
the  services  rendered,  and  that  he  looked  to 
no  one  else.  At  this  point  Woleott  &  Perkins 
commenced  a  suit  Involving  an  interest  in 
the  same  property,  and  plaintiff  appeared  in 
tbat  litigation  as  the  solicitor  for  these  de- 
fendants.   He  claims  tbat  when  that  part  ol 
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the  litigation,  prior  to  the  salt  of  Wolcott  & 
Perkins,  had  terminated  he  settled  with  his 
clients  and  no  longer  looked  to  them  for  his 
pay.  He  did  not,  howler,  notify  McKnlght 
&  McAllister  of  that  fact  Nothing  was  said 
by  plaintiff  to  defendants  to  indicate  that  be 
was  acting  for  them  under  any  other  or  dif- 
ferent arrangement  than  that  which  formerly 
existed.  Defendant  rested  and  acted  upon 
the  theory  that  plaintiff's  relation  with  his 
former  clients  still  existed. 

The  court  found  as  a  fact  "that  there  was 
no  express  agreement  between  the  parties 
whereby  the  plaintiff  was  employed  to  assist 
In  the  conduct  of  the  suit  of  Wolcott  &  Per- 
kins against  Tweddle,  but  the  plaintiff  was 
requested  by  the  defendants  to  assist  In  its 
conduct,  in  reliance  upon  the  understanding 
and  agreement  aforesaid,  believing  that  no 
charge  for  such  services  would  be  made  either 
against  Marlette  Fingleton  or  her  solicitors, 
McKnight  &  McAllister."  There  was  evi- 
dence upon  which  such  finding  is  based.  This 
being  so,  this  court  cannot  Interfere  with 
the  conclusion  reached. 

The  Judgmoit  is  affirmed. 


WILBUR  r.  jnCHIGAN  CENT.  R.  R.  00. 
(Sapreme  Coart  of  Michigan.    Jnly  23,  1906.) 

1.  Raiiaoads  —  Cbossino  Aooidbnt— Ques- 
tion FOB  JUBT. 

In  an  action  against  a  railroad  for  injuries 
sustained  In  a  crossing  accident,  held',  that  the 
question  whether  plaintiff  was  guilty  of  con- 
blbutory  negligence  was  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.   Railroads,   iS   1168-1380.] 

2.  Appeal  —  Recobo  —  Qukbtions  Rbvikw- 
ABLB— Motion  fob  a  New  Tbial. 

Comp.  Laws,  g  10,504,  provides  that  where 
a  motion  for  a  new  trial  has  been  denied  ap- 
pellant may  incorporate  in  the  bill  of  exceptions 
a  record  of  the  proceedings  on  the  motion  for 
a  new  trial  including  the  reasons  given  by  the 
trial  judge  in  refusing  to  grant  the  motion,  and 
that  exceptions  may  bie  taken  and  error  assigned 
on  the  decision  in  refusing  the  motion  which 
Hhall  be  reviewed  by  the  Supreme  Court.  Held 
tlint,  where  the  record  on  appeal  did  not  con- 
tain any  statement  of  the  reasons  which  actuat- 
ed the  judge  in  refusing  a  new  trial  on  one  of 
the  grounds  on  which  the  new  trial  was  moved 
for,  the  denial  of  the  new  trial  was  not  review- 
able as  to  such  grounds. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.   Dig.   Appeal   and   Error,   IS   2944-2946, 

McAlvay,  Oiant,  and  Blair,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Oakland  County; 
George  W.  Smith,  Judge. 

Action  by  Myrta  Wilbur  against  the  Mich- 
igan Central  Railroad  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant 
brings  error.    Affirmed. 

Argued  before  CARPBJXTER,  C.  J.,  and  Mc- 
ALVAT,  GRANT,  BLAIR,  MONTGOMERY, 
OSTRANDER,  HOOKER,  and  MOORE,  JJ. 

John  H.  Patterson  (Henry  Russel,  of  coun- 
sel), for  appellant  Andrew  h.  Moore,  for 
appellee. 


MOORB,  J.  The  plaintiff  was  injured 
where  the  highway  crosses  defendant's  rail- 
way track.  She  claimed  the  defendant  was 
negligent,  and  sued  the  defendant  The  case 
was  tried  by  Jury.  The  plaintiff  recovered 
a  judgment  In  the  sum  of  $8,000.  The  case 
Is  brought  here  by  writ  of  error. 

The  Important  question  in  the  case  is  wheth- 
er the  judge  should  have  directed  a  verdict 
in  favor  of  defendant  because  the  husband 
of  plaintiff,  with  whom  she  was  riding  at  the 
time  she  was  hurt,  was  guilty  of  contribu- 
tory negligence.  The  injury  occurred  soon 
after  6  o'clock  p.  m.  October  18,  1003,  at  a 
highway  crossing  north  of  Oxford.  The  high- 
way runs  north  and  south.  The  railway 
track  runs  west  of  north  and  east  of  south 
where  it  crosses  the  highway  at  an  acute  an- 
gle. The  plaintiff  and  her  husband  were  go- 
ing north.  It  is  their  claim  that  a  train  ap- 
proached them  running  at  a  rapid  rate  of 
speed  from  the  south ;  that  the  statutory  sig- 
nals for  the  crossing  were  not  given,  and 
while  In  the  exercise  of  due  care  upon  their 
part  the  injury  occurred.  The  defendant 
claims  the  statutory  signals  were  given;  that 
if  the  husband  of  the  plaintiff  had  looked 
and  listened  as  it  was  his  duty  to  do  he 
would  have  seen  and  heard  the  train  in  time 
to  avoid  the  accident.  Testimony  was  giv- 
en in  support  of  each  of  these  claims.  There 
Is  testimony  that  south  of  the  railroad  right 
of  way  there  are  obstructions  on  the  east 
side  of  the  highway  for  a  considerable  dis- 
tance, which  would  obstruct  the  view  of  a 
train  coming  from  Oxford. 

The  husband  of  plaintiff  after  describing 
the  approach  to  the  crossing,  the  narrowness 
of  the  highway,  the  trees,  buildings,  and  oth- 
er obstructions  that  would  prevent  seeing  an 
approaching  train,  among  other  things  testi- 
fied as  follows :  "To  a  certain  extent  I  knew 
before  the  accident  there  were  obstructions 
to  the  view,  but  as  to  where  the  exact  points 
of  vision  were  cut  off,  I  could  not  say.  I 
was  present  after  the  accident  when  an  ef- 
fort was  made  to  estimate  how  far  south  of 
the  crossing  you  could  be,  and  still  get  a 
view  down  the  railroad  right  of  way,  I  knew 
these  obstructions  were  here  at  the  time  of  the 
accident,  and  I  knew  the  orchard  was  here, 
and  I  knew  they  obstructed  the  view.  On  the 
day  the  test  was  made  to  estimate  how  far 
south  of  the  track  you  could  be  and  still  see 
a  train  coming  or  see  up  the  right  of  way, 
if  I  remember  right  it  was  somewhere  be- 
tween 19  and  21  feet  We  made  the  test 
with  the  rig,  and  by  measurement  If  I  re- 
member right  you  would  have  to  be  closer 
in  a  rig  than  you  would  on  the  ground.  Q. 
The  night  of  October  23d,  as  you  approached 
the  crossing  what,  if  anything,  did  you  do 
with  reference  to  ascertaining  whether  or 
not  the  train  was  coming?  A.  I  stopped  my 
horse,  and  looked,  and  listened.  Q.  How  did 
you  look.  In  what  way?  A.  I  leaned  forward 
in  the  rig,  and  looked  around  the  side  cur- 
tain of  the  bugg}-.    Q.  And  how  far  were  you 


Digitized  by  LjOOQIC 


7U 


106  NORTHWESTERN  RBPORTBR. 


(Midi. 


from  fhe  track  when  you  stopped?  A.  35  or 
40  feet,  in  my  judgment  Q.  You  oould  see 
up  tb«  line,  track,  could  you  not — ^the  cattle 
guards?  A.  Yes,  sir.  Q.  How  long  did  you 
remain  with  the  horse  still?  A.  Not  over  a 
quarter  of  a  minute.  Q.  Just  a  few  seconds? 
A.  Yes,  sir.  Q.-  And  then  what  did  you.  do? 
A.  I  started  the  horse.  I  had  driven  the 
horse  before,  and  had  driven  it  around  the 
cars.  It  was  very  afraid.  Q.  As  you  drove 
on  towards  the  crossing  35  or  40  feet,  what- 
ever the  distance  was,  what  if  anything,  did 
you  do  during  that  period  of  time  to  dis- 
cover whether  a  train  was  coming  or  not? 
A.  I  continued  to  look.  Q.  How?  A.  By 
leaning  forward  and  looking  around  the  cur- 
tains of  the  buggy.  Q.  What  was  the  first 
intimation  that  you  had  that  a  train  was 
there?  A.  I  saw  the  gleam  of  the  light  strike 
the  horse.  Q.  Do  you  know  whether  or  not 
the  horse  at  that  time  was  on  the  track?  A. 
I  believe  the  feet  of  the  horse  were  on  the 
rail.  Q.  Well,  what  do  you  know  about  what 
happened  after  that?  A.  I  don't  remember 
anything  until  I  was  on  the  train.  Q.  Was 
there  a  flagman  stationed  at  that  crossing 
on  the  night  In  question?  A.  I  did  not  see 
one;  no,  sir.  Q.  And  there  was  no  alarm 
or  signal  bell  to  warn  you  that  night?  A. 
I  didn't  see  any,  and  didn't  hear  any.  Q. 
What  evidence  did  your  horse  show  if  any, 
that  it  had  either  seen  or  heard  the  approach- 
ing train?  A.  It  gave  no  sign  whatever.  Af- 
ter the  accident,  the  first  thing  I  remember 
was  being  on  the  train." 

On  the  cross-examination  be  testified, 
among  other  things:  "Q.  Now  could  you  il- 
lustrate just  what  position  you  were  in  when 
you  were  CDntinuIng  to  look  after  you  start- 
ed up  your  horse?  Court:  That  Is  a  pretty 
hard  supposition  for  him  in  the  courtroom. 
<2.  Then  I  will  ask  you  this  question:  You 
were  about  half  out  of  the  buggy  weren't  you? 
A.  My  head  and  shoulders  would  be  over 
the  edge  of  the  buggy.  Q.  You  were  in  that 
way  looking  southeast  and  you  would  neces- 
sarily have  to  get  around  like  this  here  (il- 
lustrating to  witness).  A.  Yes,  sir.  Q.  And 
in  order  to  do  that  you  had  to  get  up  in  the 
buggy,  did  you  not?  A.  Yes,  you  would  have 
to  raise  in  the  buggy.  Q.  You  would  have 
to  raise  up  in  the  buggy;  you  were  standing 
on  your  feet?  A.  Partly.  Q.  Partly?  A. 
Yes,  sir.  Q.  And  looking  around  in  that  dt 
rection?  A.  Yes,  sir.  Q.  Do  you  mean  to 
say  that  you  continued  in  that  position.  A. 
Yes,  sir.  Q.  How  long?  A.  Until  I  reached 
the  point  of  the  track.  Q.  What  do  you 
mean?  A.  Until  I  was  struck.  Q.  And  look- 
ing in  that  position  all  of  tbe  time,  driv- 
ing the  horse  were  you?  A.  Yes,  sir.  Don't 
remember  which  hand  I  was  driving  with. 
Q.  Well,  CDntinuIng  In  that  position,  partly 
upon  your  feet  with  your  head  aad  shoulders 
in  front  of  the  top  and  looking  southeast, 
you  continued  to  drive  the  horse  on  a  walk 
across  the  track,  did  you?    A.  I  didn't  get 


across  the  track.  Q.  No,  but  you  started  to 
go  across?  A.  Yes,  sir.  Q.  And  the  bom 
was  on  a  walk  all  tbe  time?  A.  Yes,  sir.  Q. 
Yes,  and  continuing  to  look  In  that  posltlos 
did  you  see  that  train?  A.  No,  sir.  Q.  Wbeo 
did  yon  see  tbe  train?  A.  I  saw  tbe  iiglit 
strike  right  in  my  face  when  I  got  on  tlie 
track.  The  horse  was  on  tbe  track.  I  wu 
not  quite  on  the  track,  the  rig  was  in  tlK 
right  of  way,  in  my  judgment  Q.  Yon  were 
looking  all  of  the  time?  A.  Yes,  had  beei 
Q.  And  continued  to  look  in  tbe  soutbeaft 
direction  up  to  the  time  yon  saw  the  light  on 
the  horse?  A.  Yes,  sir.  Q.  You  didn't  see 
a  headll^t?  A.  Yes,  sir.  Q.  You  didn't  see 
it  ezc^t  as  the  light  struck  the  horse?  A 
It  struck  me  in  the  face.  Q.  How  far  wu 
the  buggy  at  that  time  according  to  your  best 
judgm«it?  A.  Well,  I  didn't  have  any  jod«- 
ment  after  I  saw  that  light  Q.  You  are  us- 
able to  tell  what  you  did  after  you  saw  Uie 
light?    A.  Yes,  sir." 

His  wife  corroborated  bis  testimony.  She 
was  sitting  on  the  left  hand  side  of  the  bog;;, 
and  testified  that  after  her  husband  started 
the  horse  after  the  stop  was  made,  she  coo- 
tlnually  looked  through  the  window  in  ttie 
back  curtain  In  the  direction  from  whicfa  tbe 
train  would  come,  and  heard  and  saw  notbin; 
indicating  its  approach  until  the  horse  was  on 
the  right  of  way. 

Mr.  Skillman,  whose  farm  is  located  about 
a  mile  north  of  this  crossing,  testified:  "M; 
attention  has  been  called  to  how  close  m 
must  get  to  the  crossing  to  get  a  view  of  an 
approaching  train  from  the  soutb,  and  I  tuve 
made  an  examination  to  ascertain  how  close 
you  must  l>e  to  tbe  crossing  t>efore  yon  cu 
see  down  the  right  of  way,  and  see  a  train. 
That  distance  is  7  paces  from  the  south  rail 
at  a  distance  of  7  paces  south  from  the  soatb 
rail  you  can  see  down  here  by  Lett's  boose. 
They  were  ordinary  paces,  possibly  21  feet 
That  is  sitting  In  the  buggy,  you  possibly 
could  see  further  standing  on  the  ground,  be- 
cause when  you  are  In  the  buggy  you  would 
be  looking  Into  these  trees  along  here.  Ion 
cannot  see  a  train  approaching  looking  un- 
der those  trees  unless  the  leaves  are  all  otT 
from  tbe  trees,  then  you  might  possibly  see 
better  that  way.  In  the  30'rods  from  Fuller's 
house  to  the  crossing,  driving  north  tbere 
is  approximately  100  feet  that  you  get  a  vlev 
of  the  track  until  you  reach  a  point  about 
21  feet  from  the  crossing.  The  view  is  com- 
pletely shut  off  of  an  approaching  train  from 
the  south  between  EHiIler's  house  and  tbe 
point  21  feet  south  from  the  crossing,  except 
for  this  100  feet  approximately,  when  the 
leaves  are  on  the  trees."  On  the  croas-examl- 
natlon  he  testified:  "A.  May  20,  1901  At 
that  time  I  think  the  leaves  were  all  out  on 
the  trees  and  I  could  just  see  by  Lett* s  boose  at 
a  distance  of  21  feet  away,  sitting  in  a  buggy 
with  my  horse  headed  north.  My  position  in 
the  buggy  was  21  feet  south  from  the  soutb 
rail.    My  estimate  of  the  distance,  I  could 
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see  down  the  track  from  that  position  21 
feet  from  the  track.  Is  10  or  12  rods;  have 
never  made  that  test  since  that  time." 

The  trial  of  this  case  commenced  Febmary 
13tb.     Befljamln  Gardner,  upon  whose  farm 
the  crossing  la  where  the  accident  happened. 
After  describing  the  condition  of  the  road 
south  of  the  crossing,  and  the  obstruction  on 
the  east  side  thereof,  stating  a  pace  is  cal- 
•calated  to  be  three  feet,  testified:    "Q.  Did 
you  make  any  examination  to  ascertain  how 
far  south  of  the  crossing  you  could  be  and 
«tlll   get  a  view  down  the  track  of  an  ap- 
proaching train?    A.  I  paced  it.    I  made  It  7 
paces   from  the  south  rail  In  the  traveled 
portion  of  the  highway.    I   made  the  test 
last  Friday.    There  were  no  leaves  on  the 
trees  at  that  time.    I  was  In  a  catter;  never 
tested  It  before;  never  paced  It  before.    Q. 
Have  yon   ever  made  any   test?    A.  Yes,  I 
made  a  calculation  In  the  summertime  with 
-a  buggy.    I  would  drive  np  and  would  look, 
then  I  wonid  drive  a  little  further,  and  see 
how  near  I  could  get  to  the  railroad  track 
before  I  would  see  it,  and  then  I  made  an 
estimate   as  to  bow  far  it  was  from   the 
horse's  head  to  the  track."    He  also  testified 
that  "when  the  leaves  were  on,  you  would 
have  to  be  still  nearer  the  track  before  you 
could    see    the    approaching    train."    There 
were  other  witnesses   who   gave  like  testi- 
mony.   There  were  npwards  of  a  dozen  wit- 
nesses sworn  upon  each  side. 

We   have   the   question,  then,   before  us 
whether  it  can  be  said  as  a  matter  of  law 
that  because  at  a  point  21  feet  sonth  of  the 
south  rail  the  observer  could  see  in  the  day- 
time (when  he  was  there  for  the  express  pur- 
pose of  seeing  how  far  away  he  could  see  an 
approaching  train)  one  could  see  it  as  some 
of  the  witnesses  say.   12  or  15  rods,  and 
others  say  perhaps  40  rods,  that  the  husband 
of  the  plaintier   was  gnttty  of  contributory 
negligence,  which  may  be  imputed  to  her,  be- 
cause upon  a  cold,  stormy  night  he  did  not 
at  this  point,  stop  his  horse,  and  avoid  the 
accident.    Account  should  be  taken  of  the 
fact  that  some  men  do  not  think  as  quickly 
as  others.    It  should  not  be  forgotten  that 
the  hone  was  afraid  of  the  cars.    At  this 
point  his  head  was  within  10  or  12  feet  of 
where  it  would  be  struck  by  a  passing  train, 
a  trying  sitnatlon  indeed  for  both  driver  and 
beast   I  am  not  prepared  to  say  that  under 
such  circumstances  we  can  say  as  a  matter 
of  law  the  husband  was  guilty  of  contribu- 
tory negligence,  because  he  did  not  then  stop 
his  horse  and  avoid  the  accident.    The  ques- 
tion presented  is  not  one  of  law,  but  is  one 
of  fact,  namely:    Did  the  driver  do  what  a 
reasonably  prudent  person  would  have  done 
nnder  like  drcumstances?    The  circuit  Judge 
in  a  very  fair  and  impartial  charge  left  the 
question  to  the  Jury.    See  Potter  v.  P.  M.  R. 
R.  Co.  (Mich.)  103  N.  W.  808;   Monroe  v.  L, 
S.  &  M.  S.  R.  K.  Co,  129  Mich.  309,  88  N.  W. 
»«<:  McDnflfle  v.  L.  8.  4  M.  8.  R.  R.  Co.,  98 
Mich.  356,  57  N.  W..248;  Richmond  v.  Rail- 


road Co.,  87  Mich.  374,  49  N.  W.  621 ;  Haines 
V.  L.  S.,  129  Mich.  475,  89  N.  W.  8^;  Hintz 
V.  M.  a  R.  R.  Co.  (Mich.)  104  N.  W.  23. 

It  Is  said  the  verdict  Is  against  the  weight 
of  evidence  and  for  that  reason  a  new  trial 
should  have  been  granted.  We  do  not  think 
the  record  is  in  a  condition  to  present  that 
question,  briefly  stated,  for  the  following 
reasons:  A  motion  was  made  for  a  new 
trial,  among  other  r^sons  because  the  ver- 
dict was  against  the  weight  of  evidence.  No 
request  was  made  of  the  circuit  Judge  that 
he  flie  his  reasons  for  doing  so,  if  he  refused 
a  new  trial.  He  did  not  file  any  reasons. 
Later  a  petition  was  filed  asking  for  leave 
to  file  another  motion  for  a  new  trial,  because 
of  newly  discovered  evidence.  The  petition 
was  granted.  Another  motion  for  a  new  trial 
was  made  for  the  following  reasons,  to  wit: 
First,  because  of  each  and  all  of  the  reasons 
set  forth  in  the  motion  for  new  trial  here- 
tofore filed;  second,  because  of  the  discovery 
of  new  evidence  the  nature  and  application 
of  which  is  more  fully  set  forth  in  the  affi- 
davits of  William  C.  Rugenstein  and  Alice 
Rugenstein  hereto  attached.  The  Judge  was 
requested,  if  he  overruled  the  motion,  to 
file  bis  reasons  for  doing  so.  The  judge  filed 
his  reasons  for  refusing  the  new  trial.  He 
apparently  treated  the  motion  as  one  made 
upon  the  ground  of  newly  discovered  evi- 
dence. In  the  reasons  he  gave  for  refusing 
a  new  trial,  he  referred  to  the  newly  discover- 
ed evidence,  and  no  reference  was  made  to 
any  reason  relating  to  the  qnestion  of  wheth- 
er the  verdict  was  against  the  weight  of 
evidence.  He  was  not  requested  to  make  a 
further  finding  relating  to  that  question,  but 
counsel  contented  himself  with  taking  ex- 
ceptions to  the  reasons  given  for  denying  the 
motion  for  a  new  trial.  The  record  does  not 
contain  any  statement  of  the  reasons  which 
actuated  Judge  Smith  in  refusing  a  new 
trial  because  the  verdict  was  against  the 
weight  of  evidence.  The  statute  relating  to 
this  subject  is  section  10,504,  Comp.  Laws. 
It  has  been  construed  in  McRae  v.  Lumt)er 
Co.,  102  Mich.  488,  60  N.  W.  967;  FInley  v. 
Widner,  116  Mich.  679,  75  N.  W.  132;  Steven- 
son V.  Railroad  Co.,  118  Mich.  651,  77  N. 
W.  247. 

The  judgment  should  be  affirmed. 

CARPENTER,  C.  J.,  and  MONTGOMERY, 
J.,  concurred.  OSTRANDER  and  HOOKER, 
JJ.,  concurred  In  the  result 

McALVAY,  J.  (dissenting).  Pialntlft  recov- 
ered a  judgment  for  personal  Injuries  re- 
ceived at  a  certain,  public  highway  crossing 
on  defendant's  railroad  in  Oakland  county, 
known  as  "Gardner's  Crossing."  The  injury 
occurred  on  the  evening  of  October  13,  1903, 
between  6  and  7  o'clock.  It  was  after  lights 
were  lighted  in  the  houses  in  the  vicinity; 
but  was  not  so  dark  that  one  could  not  see 
where  he  was.  It  was  quite  cold,  and  the 
wind  was  blowing  from  the  north.    PlaiutlfC 
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with  her  husband,  who  was  driving,  were  on 
their  way  home  from  the  ylllage  of  Oxford. 
They  were  riding  In  a  single  buggy  with  the 
top  up  and  the  side  curtains  on.  There  was 
a  glass  In  the  back  curtain.  Both  plaintiff 
and  her  husband  were  well  acquainted  with 
this  crossing  having  passed  over  It  very  many 
times,  and  knew  It  was  a  dangerous  one. 
The  highway  runs  north  and  south  and  the 
railroad  crosses  It  at, a  Tery  acute  angle, 
being  located  quite  near  on  the  east  side 
of  the  highway  for  a  considerable  distance 
south  of  the  crossing.  These  parties  were 
driving  north.  On  the  right  hand  side  of  the 
highway  going  north  there  are  two  bonaes 
with  outbuildings  and  orchards,  which  at 
places  obstruct  the  view  to  the  railroad.  B^ 
tween  these  premises  going  north  from  the 
one  farthest  south  of  the  crossing,  is  an  open 
unobstructed  space  of  about  100  feet  giving 
clear  view  of  the  railroad.  After  passing 
this  space  the  ground  rises  up  to  the  house 
nearest  to  the  crossing,  and  then  descends 
about  4  feet  gradually  to  the  crossing.  This 
house  with  shed  and  orchard  occupies  the 
narrow  triangular  piece  of  land  between  the 
railroad  and  highway  with  the  point  where 
they  Intersect  each  other.  These  premises 
are  higher  than  the  highway,  and  with  build- 
ings and  orchard  obstruct  the  view  of  the 
railroad  entirely  in  some  places,  and  at  others 
to  a  greater  or  less  extent — whether  com- 
pletely or  not  up  to  defendant's  right  of 
way  Is  In  dispute.  As  these  parties  ap- 
proached the  crossing  and  when  within  from 
35  to  40  feet  of  it,  they  stopped,  looked,  and 
listened.  The  testimony  of  the  plaintiff  and 
her  husband  shows  that  she  looked  through 
the  glass  in  the  back  of  the  buggy  top,  and 
her  husband  looked  out  of  the  side,  putting 
his  head  and  shoulders  out,  looking  toward 
the  southeast  for  any  train  that  might  be 
coming.  They  did  not  look  in  any  other  di- 
rection^ They  knew  it  was  about  time  for 
the  train  tu  go  north,  but  thought  it  bad 
passed.  Not  hearing  or  seeing  anything  they 
proceeded  with  the  horse  at  a  walk,  continu- 
ing to  look  all  the  time  In  the  direction  and 
manner  described,  the  husband  rising  some- 
what out  of  the  seat;  neither  of  them  saw 
or  heard  anything  until  the  horse  was  on  the 
track,  whoi  the  headlight  flashed  In  the 
man's  face  and  they  were  struck  and  Injured. 
No  other  person  saw  the  accident.  The 
train  which  caused  the  Injury  was  the  regu- 
lar evening  passenger  train  going  north, 
which  was  about  8  minutes  late  at  the  vil- 
lage of  Oxford  and  was  running  about  45 
miles  an  hour.  The  negligence  charged 
against  defendant  is  in  operating  a  train  at  a 
high  rate  of  speed;  and  failing  to  give  any 
warning  of  Its  approach,  also  in  maintaining 
the  crossing  In  a  dangerous  condition  on  ac- 
count of  the  obstructions  caused  by  the  adjoin- 
ing property  and  the  buildings  and  trees  tbere> 
on.  Much  of  the  evidence  offered  by  both  par- 
ties In  the  case  was  upon  the  question  of  the 
nature  and  extent  of  the  obstructions  to  the 


view  of  the  railroad  south  of  the  south  liiM 
of  defendant's  right  of  way.  There  was  no 
serious  claim  made  that  these  obstructions 
extended  further  north  than  that  point 
Plainturs  husband  after  the  accident  wbeu 
th«  leaves  were  on  the  trees  made  a  test 
as  to  where  the  view  became  nnobstmcted. 
and  testified  that  he  found  an  open  view  for 
at  least  40  rods  at  a  point  21  feet  south  of 
the  south  raU.  The  record  shows  tha*  this 
point  Is  about  at  the  line  of  the  right  of  way. 

Defendant  requested  the  court  to  direct  a 
verdict  on  the  ground  that  the  failure  to  see 
the  approaching  train  was  due  to  plaintiff's 
negligence  and  the  negligence  of  her  husband 
which  contributed  to  the  accident,  and  also 
that  the  testimony  that  the  required  signals 
were  given  was  conclusive.  This  request 
was  refused.  After  this  motion  was  denied, 
at  defendant's  request  the  court  charged  the 
jury,  "The  testimony  of  the  plaintifTs  hus- 
band Is  that  there  was  an  unobstructed  view 
of  the  track  for  at  least  40  rods  at  a  point 
about  21  feet  south  of  the  south  rail  on  the 
occasion  he  made  a  test  after  the  accident 
while  the  leaves  were  still  on  the  trees  and 
if  yon  find  from  this  testimony  and  the  other 
evidence  in  the  case  that  the  plaintifTs  hos- 
band  could  have  seen  the  train  at  the  point 
of  the  accident  if  he  had  lookedfor  It,  then  your 
verdict  must  be  for  the  defendant  of  no  canst 
of  action."  This  request  was  given  being  in- 
cluded in  the  geno'al  charge  of  the  court  and 
the  case  was  submitted  to  the  Judy.  Two  mo- 
tions for  a  new  trial  were  made  and  denied. 
The  grounds  for  said  motions  were  that  the 
verdict  was  against  the  weight  of  evidence; 
that  the  court  erred  in  submitting  the  qnestion 
of  the  plaintiff's  contributory  negligence  to 
the  jury;  and  on  account  of  newly  discovered 
evidence.  The  material  errors  assigned  are 
based  upon  the  refusal  to  Instruct  a  verdiot 
for  defendant  on  the  ground  of  contributory 
negligence  of  plaintiff  and  the  refusal  to 
grant  a  new  trial  for  the  reasons  stated. 

This  case  depends  solely  upon  the  question 
as  to  whether  there  was  contributory  negli- 
gence on  the  part  of  the  plaintiff  as  a  mat- 
ter of  law.  All  the  other  questions  were  dis- 
puted questions  of  fact,  and  were  properly 
submitted  to  the  jury  by  the  trial  Judge  in 
an  admirable  charge.  As  stated  by  the  court, 
plaintiffs  husband  testified  ttiat  in  a  test 
made  by  him  after  the  accident  while  tlie 
leaves  were  still  on  the  trees,  at  a  point  ~l 
feet  south  of  the  south  rail  of  the  track 
there  was  an  unobstructed  view  of  the  track, 
in  the  direction  from  wb'ch  this  train  ap- 
proached, of  at  least  40  rods.  His  testimony 
is  as  follows:  "Q.  Did  yon  measure  21  feet 
along  the  track  In  the  traveled  roadway?  ■'^■ 
We  did.  Q.  You  were  measuring  the  dis- 
tance, you  were  out  in  the  highway  where 
you  could  see  up  the  track,  weren't  you? 
A.  Why,  yes,  sir.  Q.  Tou  made  a  test  of  It? 
A.  Yes,  sir.  •  •  •  Q.  At  the  time  you 
made  the  test  as  to  how  far  you  could  see 
up  the  track  theie,  what  Is  the  shortest  dis- 
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tonce  you  are  willing  to  say  you  could  see 
up  tbe  track  from  the  crossing?  A.  I  don't 
understand.  (Question  repeated.)  A.  How 
many  rods  up  tlie  track?  I  couldn't  say. 
Court:  Standing  19  or  20  feet  away  from 
the  rail.  A.  I  Just  said,  I  was  unable  to 
say.  Court:  Can't  you  }.1tc  some  Idea  wheth- 
er It  was  one  rod  or  100?  A.  Possibly  you 
could  see  100  rods  up  there.  Court:  He  Is 
nsklng  you  for  tbe  shortest  distance,  yon  feel 
safe,  yon  could  see.  A.  I  possibly  could  see 
40  rods  up  there  and  possibly  more.  Q.  Is 
it  your  best  Jutlj;ment  that  you  could  see  40 
rods  up  the  trat^  from  a  position  18  or  20 
feet  south  of  the  south  rail  in  tbe  traveled 
portion  of  the  highway  at  Oardner's  cross- 
ing? A. 'I  thought  that  I  might  That  would 
be  my  Judgment." 

This  is  an  intelligent  witness.  He  was  the 
husband  of  plaintiff,  and  was  driving  the 
horse  at  tbe  time  of  tbe  accident.  He  testi- 
fied that  be  was  leaning  with  his  bead  and 
shoulders  out  all  tbe  tl  ne  from  tbe  time 
tbey  started  up  after  stopping  until  they 
were  struck,  looking  in  tbe  direction  from 
which  this  train  was  coming.  The  horse  was 
proceeding  at  a  slow  walk.  The  headlight 
on  tbe  engine  was  burning  brightly.  He 
knew  tbe  crossing  to  be  difficult  and  dan- 
gerons.  He  bad  crossed  there  numerous 
times,  and  knew  all  tbe  surroundings.  The 
testimony  of  this  witness,  above  quoted,  and 
Its  bearing  upon  the  question  of  plaintiffs 
contributory  negligence,  is  not  considered  la 
appellee's  brief;  but  the  claim  Is  that,  having 
performed  the  duty  of  stopping,  looking, 
and  listening  at  a  point  40  feet  from  the 
track,  and  seeing  and  hearing  nothing,  these 
parties  then  proceeded  as  tliey  had  a  right 
to  do  under  numerous  decisions  of  this  court, 
which  are  cited,  and  the  question  of  contribu- 
tory negligence  Is  one  of  fact  and  not  of 
law.  Tbe  cases  relied  upon  are:  Potter  v.  P. 
M.  B.  R.  Oo.  (Mich.)  103  N.  W.  808;  Monroe 
V.  L.  S.  &  M.  8.  B.  R.  Co.,  129  Mich.  309, 
88  N.  W.  888;  McDuffle  v.  L.  8.  &  M.  8.  Ry. 
Oo.,  98  Mich.  356,  67  N.  W.  248;  Richmond  v. 
Railroad  Co.,  8T  Mich.  874.  49  N.  W.  621; 
Ilalnes  v.  L.  8.,  129  Mich.  475,  89  N.  W.  349; 
Hintz  V.  M.  C.  R.  B.  Co.  (Mich.)  104  N.  W. 
23.  These  cases  are  all  easily  accessible 
and  it  will  not  be  necessary  to  digest  tbem 
In  this  opinion.  It  will  l>e  sufficient  to  say 
that  all  of  them  are  distinguishable  from  thd 
case  at  bar  In  that  as  to  all  the  vital  ques- 
tions at  issue  there  was  either  a  dispute  as 
to  the  facta,  or  where  an  opportunity  was 
offered  for  the  Injured  party  'to  discover  and 
avoid  a  train  It  was  so  limited  that  a  failure 
to  do  so  was  not  held  to  be  negligence  as  a 
matter  of  law. 

In  tbe  case  at  bar  at  a  pobit  19  or  20 
feet  from  tbe  rail  there  was  at  least  40  rods 
of  unobstructed  view  up  the  track  upon 
which  this  train  was  approaching  with  a 
brilliant  headlight  towards  which  plaintiff's 
husband  says  he  was  looking  all  the  time,  and 
saw  nothing.    The  conclusion  is  irresistible 


that  he  was  not  looking  as  he  claims.  In  an 
Iowa  case  the  court  uses  this  language.  "But 
It  1b  urged  by  the  appellee's  counsel  that  tbe 
plaintiff  testifies  that  he  did  both  look  and 
listen  to  see  and  hear  the  train,  and  did  not, 
and  that  this  testimony  shows  that  he  was 
not  guilty  of  contributory  negligence,  or, 
at  tbe  very  least.  It  made  a  question  of  fact 
for  tbe  Jury.  Tbe  difficulty  with  the  position 
Is  that  conceded  or  undisputed  facts  being 
true  this  testimony  cannot.  In  tbe  very  na- 
ture of  things,  be  also  true.  It  constitutes, 
therefore,  no  conflict"  Artz  v.  Railroad  Co., 
34  Towa,  163.  In  a  recent  Wisconsin  case 
that  court  said:  "Where  a  physical  condition 
renders  the  right  of  the  matter  clearly  be- 
yond all  controversy  there  is  no  accounting 
for  testimony  to  the  contrary  except  upon 
tbe  theory  of  mistake  or  willful  false  swear- 
ing, and  In  such  circumstances  the  more 
positive  and  definite  tbe  testimony  the  great- 
er the  indication  of  fault  greater  than  can 
be  attributed  to  mere  mistake.  In  such  a 
case  regardless  of  tbe  amount  of  evidence 
from  the  mouths  of  witnesses,  there  is  no 
conflict  to  be  solved  by  a  Jury,  because  no 
just  verdict  can  ever  be  rendered  contrary 
to  all  reasonable  probabilities."  Marshall 
V.  Green  Bay  &  W.  R,  Co.,  103  N.  W.  240, 
and  cases  cited. 

The  facts  in  this  last  case  are  very  similar 
to  those  in  the  case  at  bar,  the  material 
difference  being  the  greater  distance  from 
the  track  the  view  was  unobstructed.  This 
case  can  be,  and  Is,  determined  upon  the 
testimony  of  plaintiff's  husband,  without 
taking  Into  consideration  all  of  tbe  other 
corroborating  testimony  In  the  case  upon  the 
physical  conditions  as  to  the  view  at  the 
crossing.  With  the  unobstructed  view  of  it 
least  40  rods,  and  from  bis  testimony,  prob- 
ably much  farther,  at  a  point  where  from  his 
familiarity  with  tbe  crossing  be  must  have 
known  he  could  get  this  view,  we  cannot  say 
as  was  said  in  the  case  of  Hintz  v.  M.  O. 
R.  B.  Co.,  be  had  a  very  limited  opportunity 
to  discover  the  approaching  train.  He  would 
have  seen  the  train  had  be  used  ordinary  pru- 
dence and  caution  and  avoided  the  accident. 
Not  to  do  so  was  negligence,  and  bis  negli- 
gence must  be  imputed  to  the  plaintiff.  The 
court  erred  in  not  Instructing  a  verdict  for 
defendant.  This  disposes  of  all  the  other 
errors  assigned  In  tbe  case. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  a  new  trial  ordered. 

OBANT  and  BLAIB,  JJ.,  concurred  with 
McALVAY,  3. 


BBOWN  V.  8TUABT,  Judge. 
(Supreme  (3oart  of  Michigan.    July  23,  190C.) 

1.  Constitutional  Law  —  Equal  Protec- 
tion —  License  Tax  on  Tbansient  Mer- 
chants. 

Pub.  Acts  1905,  p.  311,  No.  214,  providing 

for  licensing  transient  merchants,  but  declaring 
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that   any   municipality   may   iasp«nd   the  pro- 
visions of  the  act  in  any  specific  instance.  Is  a 
denial  of  the  eqnal  protection  of  the  laws  and 
in  conflict  with  Const.  U.  S.  Amend.  14. 
2.  Statutes— DissEOABDiNo  Uwconstitutiok- 

AL    POBTION. 

That  portion  of  Pub.  Acta  1905,  p.  311, 
No.  214,  Imposing  a  license  tax  upon  transient 
merchants,  which  is  unconstitutional  because 
providing  that  any  municipality  may  suspend 
the  provisions  of  the  act  in  any  specific  in- 
stance, cannot  be  disregarded  as  an  unessential, 
and  the  remainder  of  the  act  (^ven  effect. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  |!  58-66.] 

Petition  by  William  B.  Brown,  as  prosecut- 
ing attorney,  against  William  J.  Stuart,  as 
judge  of  the  superior  court  of  Grand  Rapids, 
for  a  writ  of  mandamus.  Application  denied. 

Argued  before  CARPENTER,  C.  J.,  and  Mc- 
ALVAY,  GRANT,  BLAIR,  and  MOORE,  JJ. 

Ward  &  Brown,  for  relator.  Knappen, 
Klelnhans  &  Enappen,  aod  Martin  H. 
Carmody,  for  respondent 

MOORE,  J.  This  Is  a  petition  for  man- 
damns,  brought  by  tbe  prosecuting  attorney 
of  Kent  county  to  compel  tbe  respondent  to 
reinstate  a  prosecution  under  Act  No.  214, 
p.  811,  Pub.  Acts  1905. 

Y.  Matsuhara  and  Frank  K.  Ellis  were  ar- 
rested under  this  act  upon  Informatiou  filed 
by  relator,  and  upon  motion  to  quash  were 
discharged  by  respondent  on  tbe  ground  tbat 
tbe  statute  in  question  is  illegal  and  nn- 
constltutlonal  In  several  particulars.  Tbe 
act  in  question  Is  entitled  "An  act  to  provide 
for  licensing  and  regulating  the  business  of 
transient  merchants,  to  prevent  the  fraudu- 
lent sale  of  goods  by  such  transient  mer- 
chants, to  provide  a  lien  on  the  goods  of  such 
transient  merchants  for  tbe  license  fees  pre- 
scribed by  this  act,  and  to  provide  penalties 
for  the  violation  tbereof."  In  section  1,  tbe 
act  attempts  to  define  a  transient  merchant 
as  follows:  "A  transient  merchant  .within 
the  meaning  of  this  act.  Is  any  person  or 
corporation  who  sliall  engage  in,  do  or  trans- 
act any  temporary  or  transient  business  in 
any  township,  city  or  village  in  tbis  state 
in  the  sale  of  good^  wares,  and  merchandise 
and  who,  for  tbe  purpose  of  carrying  on  sucb 
business,  shall  hire,  lease,  or  occupy  any 
building  or  room,  including  rooms  in  hotels, 
for  tbe  ezhibltion  and  sale  of  such  goods, 
wares,  and  merchandise."  In  section  2  the 
license  fees  are  fixed  according  to  the  size  of 
the  different  classes  of  municipalities,  tbat 
for  tbe  class  including  Grand  Rap!ds  being 
fixed  at  $20  per  day  for  tbe  first  10  days 
and  $10  per  day  thereafter.  Appended  to 
section  1  is  tbe  following  proviso:  "Pro- 
vided tbat  any  city  or  village  council  may, 
by  a  two-tlilrds*  vote  of  all  tbe  members, 
elect  to  suspend  tbe  provisions  of  this  act  in 
any  specific  Instance  or  case." 

It  is  claimed  tbis  act  is  illegal  and  un- 
constitutional for  the  following  reasons:  (1) 
The  title  to  tbe  act  is  not  broad  enough,  and 


hence  violates  section  20  of  article  4  of  the 
Constitution  of  the  state  (2)  Tbe  license 
fees  fixed  by  tbe  act  are  unreasonable  and 
prohibitive,  and  tberefore  violates  section  32 
of  article  6  of  the  Constitution  of  tbe  state 
of  Michigan.  (3)  The  law  provides  for  dis- 
crimination and  is  unequal  in  its  application 
to  members  of  tbe  same  class,  and  tberefore 
violates  section  32  of  article  6  of  the  Consti- 
tution of  tbe  state  of  Michigan,  and  section 
1  of  article  14  of  the  amendments  to  the 
Constitution  of  tbe  United  States. 

In  our  view  of  the  case,  it  will  not  be  nec- 
essary to  consider  all  of  these  objections  to 
the  act,  as  we  think  the  tliiid  reason  stated 
is  conclusive  The  provision  for  ^e  pay- 
ment of  the  license  if  read  in  connection  with 
tbe  proviso  which  gives  the  mnnicipality 
authority  to  relieve  favored  indlvidaals 
from  its  payment  is  a  violation  of  tbat  pro- 
vision of  the  fourteenth  amendment  of  the 
United  States  Constitution  reading:  "Nor 
[shall  any  state]  deny  to  any  person  within 
its  Jurisdiction  the  equal  protection  of  its 
laws."  See  Gulf,  etc.,  Ry.  v.  EU1^  165  U. 
S.  150,  17  Sup.  Ct  266,  41  L.  Ed.  666;  Tick 
Wo  V.  Hopkins,  118  U.  S.  856,  6  Sup.  Ct 
1064,  30  L.  Ed.  220;  State  v.  Conlon.  65  Conn. 
478,  33  Atl.  519,  31  U  R.  A.  65,  48  Ajn.  St 
Rep.  227.  Ilie  only  answer  relator  makes 
to  this  objection  is  tbat  "tbe  proviso  is  no 
essential  part  of  tbe  act.  •  •  •  That  a 
little  Judicial  surgery  applied  by  tbis  conrt  to 
said  proviso,  whereby  tbe  same  shall  be  re- 
moved, will  be  a  wholesome  and  proper  thlng^ 
to  do."  We  cannot  accept  that  argument 
We  cannot  say  that  without  tbe  proviso  tbe 
law  ever  would  have  been  enacted. 

The  application  for  the  writ  is  denied. 


RUSSELL  V.  PHILLIPS  et  aL 

(Supreme  Conrt  of  Michigan.    Jnly  23,  1906.> 

1.  FBAUDULENT    CoHVETANCEB    —    FlDtTCIABT 

Relations— Evidence— BxjBDKH  or  Paoor. 
In  an  action  to  set  aside  a  conveyance  of 
land  as  fraudulent  there  must  be  something 
besides  mere  blood  relationship  between  the 
parties  to  create  liuch  fiduciary  relations  as 
will  shift  the  burden  of  proof. 

[E!d.  Note. — For  cases  in  point  see  vol.  24.. 
Cent.  Dig.  Fraudulent  Conveyances,  U  S8- 
336,  801,    802.] 

2.  Sauk— SuFFioiiROT  of  Evidehck. 

In  an  action  by  a  father  to  have  set  aside 
as  fraudulent^  obtained  a  conveyance  of  land 
to  his  daughter,  evidence  that  complainant 
while  80  years  old  was  not  enfeebled  in  mind 
nor  in  l>oay  for  hi»  years,  and,  although  unable 
to  read  or  write,  was  a  shrewd,  intelligent  man 
and  as  competent  as  his  daughter  to  care  for 
himself  in  dealings  between  them ;  tliat  the 
daughter  did  not  induce  him  to  make  the  con- 
tra<^  but  that  he  induced  her  to  enter  into 
it ;  that  she  was  not  a  memlier  of  his  household, 
but  lived  in  an  other  county,  seldom  seeing  him, 
there  being  no  evidence  of  fraud,  overreadiing, 
or  undue  influence,  was  insufficient  to  take  the 
case  out  of  ths^rule  that  the  burden  of  proof 
was  on  complainant  to  sustain  the  case  made 
by  hU  bilU 
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3.  Saicb. 

In  an  action  by  a  father  to  set  asMe  ai 
fraudulent  a  conveyance  of  land  to  his  daughter, 
evidence  held  insufficient  to  warrant  a  Jud^ent 
for  complainant. 

Appeal  from  Circuit  Court,  Kalamazoo 
County,  in  Chancery ;  John  W.  Adams,  Judge. 

Action  by  Richmond  S.  Russell  against 
Anna  Phillipa  and  another.  Decree  dismiss- 
ing tlie  bill,  and  complainant  apjpeals.  Af- 
firmed. 

Argued  before  CARPENTER,  0.  J.,  and 
McAIiVAY,  GRANT,  BLAIR,  and  MOORE, 
JJ. 

Barnard  &  Lewis  (Benton  &  Adams,  of 
counsel),  for  appellant  Knappen  &  Flans- 
burg,  for  appellees. 

BLAIR,  3.    Complainant,  a  colored  man 
over  80  years  of  age,  is  the  father  of  the  de- 
fendant, and  some  time  in  1901  executed  and 
delivered  to  defendant  a  warranty  deed  of 
bis  homestead  of  20  acres  of  land  In  Allegan 
county.     It  is  claimed  by  complainant  that 
the  consideration  for  this  deed  was  an  agree- 
ment on  the  part  of  defendant  to  pay  a  mort- 
gage on  the  premises  amounting,  with  Inter- 
est, to  $160,  and  "to  give  your  orator  a  life 
lease  of  said  land  and  premises."    Defend- 
ant admits  that  she  agreed  to  pay  the  mort- 
gage, and  this  she  did,  but  denies  tbat  she 
agreed  to  give  a  life  lease  of  the  premises 
and  "charges  the  truth  to  be  that  she  did 
agree  to  give  the  complainant  and  bis  wife 
the  use  of  an  acre  of  land  as  long  as  they 
desired  to  make  that  their  home,  upon  which 
acre  of  land  was  a  house  where  they  made 
their  home."    Soon  after  getting  tbe  deed, 
defendant  rented  the  premises,  aside  from 
the  one  acre,  but  complainant  made  trouble 
with  the  tenant  and  he  moved  oflT.    About 
four  years  after  the  deed  was  made,  tbe 
house  burned  down,  and  defendant,  about  a 
year  afterwards,  sold  the  premises  for  $325. 
and  with  the  money  thus  acquired,  bought 
another  place  for  $500,  paying  $300  down  and 
giving  a  mortgage  for  $200  to  the  defendant, 
Sarah  A.  Hutchinson.    Prior  to  selling  the 
land,  defendant  had  offered  to  give  complain- 
ant a  lease  of  the  one  acre,  which  he  re- 
fused, and  demanded  a  lease  of  tbe  entire 
tract    Defendant  refusing  to  give  a  life  lease 
of  tbe  proi)erty,  complainant  filed  the  bill  of 
com^lnt  herein,  praying  that  tbe  defendant 
Anna  Phillips  (1)  be  required  tQ  account  to 
him  for  the  moneys  received  fro'ffi  the  sale  of 
tbe  20-acre  tract  and  that  he  be  given  a  lieu 
npon  the  premises  purchased  therewith,  sub- 
ject to  Mrs.  Hutchinson's  mortgage;   (2)  be 
required  to  give  him  a  life  lease  of  the  prem- 
ises last  above  mentioned.    After  hearing  the 
proofs  In  open  court  the  circuit  Judge  en- 
tered a  decree  dismissing  the  bill  of  com- 
plaint   From  this  decree,  complainant  ap- 
peals. . 

The  bill,  which  is  jswom  toliy  complain- 
ant Alleges  that  complainant  "being  of  the 

age  of  80  years  and  upwards,  and  beiug  feeble 


In  body  and  mind,  was  induced  by  bis  snld 
daughter  to  make  and  execute  a  warranty 
deed  of  the  premises"  etc.;  and  complain- 
ant's brief  opens  with  the  contention  that 
"the  complainant  in  this  case  Is  the  father  of 
defendant,  Anna  Phillips;  therefore,  there  is 
a  fiduciary  relation  existing  between  the 
parties,  and,  where  there  is  a  fiduciary  rela- 
tion existing,  the  burden  of  proof  shifts  to 
the  defendant  to  show  that  she  can  justify 
what  has  been  done."  There  must  be  some- 
thing besides  mere  blood  relationship  to 
create  such  fiduciary  relations  as  will  shift 
the  burden  of  proof.  In  the  case  before  us, 
there  are  no  facts  disclosed  by  the  record 
to  Justify  the  application  of  tbe  doctrine 
invoked.  On  the  contrary,  the  complain- 
ant's own  testimony  negatives  every  fact  of 
tbe  allegation  above  quoted,  except  that  re- 
lating to  his  age.  His  testimony  clearly 
shows  that  be  was  neither  feeble  In  mind, 
nor  In  body,  for  his  years;  but  on  the  con- 
trary, though  unable  to  read  or  write,  was 
a  shrewd,  Intelligent  man  for  one  In  bis  sta- 
tion in  life  and  as  competent  as  his  daughter 
to  take  care  of  himself  in  dealings  between 
them.  There  Is  no  evidence  whatever  of  any 
fraud,  overreaching  or  undue  influence.  His 
daughter  did  not  induce  him  to  make  the 
contract,  but  he  induced  her  to  enter  Into  It 
She  was  not  a  member  of  bis  household, 
lived  In  another  county;  only  saw  him  oncA 
a  year,  and  had  no  charge  of  his  affairs; 
nor,  80  far  as  this  record  discloses,  did  be 
ever  consult  her  about  bis  affairs.  As  be 
states  the  transaction,  the  mortgagee  was 
"crowding"  him  for  his  money,  he  tried  to  get 
the  money  and  failed,  and  then  asked  his 
daughter  to  help  him  out,  and  the  only  ques- 
tion In. the  case  Is  whether  she  agreed,  as  be 
claims,  to  give  him  in  consideration  of  tbe 
deed  a  life  estate  In  the  20  acres  or  In  tbe 
1  acre.  There  is  nothing  in  this  case  to  take 
it  out  of  the  ordinary  rule,  and  tbe  burden 
of  proof  was  upon  the  complainant  to  sustain 
the  case-made  by  his  will. 

The  testimony  of  the  parties  is  in  Irrecon- 
cilable conflict.  Tbe  defendant  testifies  that 
complainant  talked  with  her  at  Grand  Rapids 
by  telephone,  and  the  arrangement  was  made 
in  that  way;  that  complainant  made  out 
the  deed,  and  sent  it  to  her  by  mail,  and  sb« 
did  not  see  him  till  after  she  had  received  the 
deed.  The  complainant  testifies  that  the  bar- 
gain was  made  at  his  bouse  when  defendant 
was  there  on  a  visit,  but  though  he,  perhaps, 
Imj^les,  he  does  not  testify  distinctly  that 
the  deed  was  executed  while  she  was  there 
nor  does  he  deny  her  statement  that  he  made 
out  the  deed  and  sent  It  to  her  by  mall.  A 
witness  to  the  deed  was  called  by  complain- 
ant who  testified  that  he  had  a  talk  with 
defendant  at  her  father's  house  in  November, 
"six  years  ago,"  in  which  "she  spoke  of  giving 
her  old  folks  a  life  lease  of  the  place."  The 
witness  does  not  state  that  defendant  was 
present  when  the  deed  was  made,  nor  when 
nor  where  it  was  made.    The  date  assigned 
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by  him  for  the  talk  with  defendant  would 
be  two  years  before  the  deed  was  made 
If  defendant  was  present  when  the  deed  was 
made,  It  Is  singular  that  some  witness  who 
was  also  present  should  not  have  said  so,  and 
It  Is  equally  singular  that  the  deed  should 
not  have  been  then  and  there  delivered. 
Furthermore,  defendant's  mother  must  hare 
known  about  this  transaction.  The  deed  of 
the  homestead  had  to  be  signed  by  her,  and 
she  bad  an  equal  Interest  with  her  husband 
la  the  life  lease.  In  fact,  although  the  bill 
alleges  that  defendant  "was  to  give  your 
orator  a  life  lease  of  said  land,"  which  Is  fol- 
lowed In  the  prayer  for  a  lien,  complainant 
testifies  that  "she  agreed  to  give  me  and  her 
mother  a  life  lease  of  these  premises,"  and 
Butler,  the  witness  to  the  deed,  testifies: 
"Wliy  she  spoke  of  giving  her  old  folks  a 
life  lease  of  the  place." 

No  reason  Is  assigned  for  not  calling  the 
mother,  who  would  naturally  have  been 
called  If  she  could  have  helped  complainant's 
case.  But  regardless  of  the  failure  to  call 
the  mother,  which  may  have  been  for  some 
good  reason  not  disclosed  by  the  record, 
there  is  an  entire  absence  of  proof  that  this 
contract  was  made  by  complainant  with  de- 
fendant at  his  home  In  Allegan  county  at  the 
time  the  deed  was  made.  She  swears  tliat 
she  was  not  there  when  Butler  witnessed 
the  deed,  and  no  witness  swears  that  she 
was.  I  am  satisfied  that  defendant's  state- 
ment that  this  contract  was  made  by  tele- 
phone is  correct,  and  it  logically  follows  that 
her  statement  as  to  the  subject-matter  of 
the  agreement  ought  to  be  accepted.  At  all 
events.  It  cannot  be  held  that  complainant 
has  established  his  allegations  as  to  the  con- 
tract by  a  preponderance  of  the  evidence. 

The  decree  of  the  circuit  court  is  afllrmed, 
with  costs  of  both  courts  to  defendant 


COUSINBAtT    T.    MTTSKEOON   TRACTION 
&  LIGHTING  CO. 

(Supreme  Court  of  Michigan.    July  23,  1906.) 

1.  Cabbiisrs   —   Injury   to   Passenobbs   — 
Crowded  Platform  —  Contributory  Neo- 

LIOENCE. 

It  cannot  l>e  said,  aa  matter  of  law,  that 
one  who  had  been  taken  by  a  street  railway 
company  to  an  amusement  park  conducted  by 
it  was  euilty  of  contributory  negligence  in  tak- 
ing a  position  near  the  track  in  the  front  rank 
of  the  7,000  people  about  the  platform,  aftar 
the  close  of  the  entertainment,  waiting  for 
cars,  from  which  position  she  was  pushed  under 
a  car. 

[E!d.  Note. — ^For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  SS  1363,  1364,  1402.] 

2.  Sake— Neglioence. 

Whether  a  street  railway  company  which 
conducted  an  amusement  park,  at  which  after 
the  close  of  the  entertainment  one,  who  had 
taken  her  place  in  the  front  rank  of  the  7,000 
persons  waiting  for  cars,  was  pushed  under  a 
car,  was  guilty  of  negligence  in  not  making 
adequate  provision  by  way  of  railings,  bar- 
riers, and  policemen  tO'  furnish  protection  from 


the  dangers  Incident  to  such  a  crowd,  is  a  ques- 
tion for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  toL  9, 
Cent.  Dig.  Carriers,  f  1153.] 

Error  to  Circuit  Court,  Muskegon  County; 
Fred  J.  Russell,  Judge. 

Action  by  Netiva  Conslneau,  by  her  nest 
friend,  Mary  Couslnean,  against  the  Muske- 
gon Traction  &  Lighting  Company.  Judg- 
ment for  defendant  Plaintiff  brings  error. 
Reversed,  and  new  trial  ordered. 

Argued  before  CARPENTER,  C-  J.,  and  Mc- 
ALVAY,  BLAIR,  HOOKER,  and  MOOBB,  JJ. 

James  B.  Snllivan,  for  appellant  Nims. 
Hoyt  Brwln,  Sessions  &  Vanderwerp,  for  ap- 
pellee. 

MOORB,  J.  The  plaintiff  sued  the  iet&td- 
ant  to  recover  for  tnjuries  done  ber  by  one 
of  the  cars  of  d^endant  company.  The  dr- 
cult  judge  was  of  the  opinion  she  did  not 
make  a  case  and  directed  a  verdict  for  de- 
fendant Counsel  for  defendant  is  quite  right 
In  saying  precedents  on  this  subject  are  not 
plentiful,  and  it  is  difficult  to  find  a  case 
strictiy  parallel.  Before  taking  np  the  legal 
questions,  an  understanding  of  the  facts 
from  the  standpoint  of  the  plaintiff  is  Im- 
portant The  defendant  not  only  op^vtes  a 
line  of  street  railway,  but  it  is  the  owner 
of  an  amusement  park  containing  a  nnmber  of 
acres,  upon  the  shore  of  Lake  Michigan,  with 
a  grove,  picnic  tables,  dancing  pavilion,  candy 
stand,  theater,  and  a  fine  beach.  It  runs 
many  of  its  cars  into  this  park  and  around 
a  loop.  At  one  side  of  the  loop  there  is  a 
platform  about  50  feet  square.  The  planking 
of  the  platform  at  its  beginning  lay  direct- 
ly upon  the  sand,  and  gradually  the  surface  is 
raised  until  It  is  about  even  with  the  running 
board  of  the  cars.  As  a  rule  the  cars  stop 
opposite  the  platform,  and  the  passengers  step 
from  the  platform  into  the  cars.  There  was 
no  barrier  along  the  track  or  around  this  plat- 
form, but  It  could  be  reached  from  all  sides. 
Sometimes  the  cars  coming  from  the  dty  stoji 
before  reaching  it  There  was  a  sandy 
stretch  of  ground  at  the  side  of  the  track  all 
the  way  up  to  the  platform.  On  the  4th  of 
July  the  plaintift,  a  girl  about  16  years  old 
and  a  girl  companion,  took  a  car  in  the  city 
and  went  out  to  the  park.  The  cars  were 
crowded  when  they  went  and  continued  to 
be  crowded  all  day  long,  and  after  5  o'clock 
there  never  was  a  time  when  there  were  not 
more  people  to  take  the  cars  going  to  the 
city  from  the  park  than  the  motor  car  and 
trailer  attached  to  it  could  carry.  After  the 
theater  was  over,  and  soon  after  10  o'clock, 
the  girls  concluded  to  take  a  car  back  to  the 
city,  and  repaired  to  near  the  place  where 
the  cars  stopped  for  that  purpose.  It  is  the 
claim  of  plaintiff  that  between  the  dance  pa- 
vilion, theater,  and  the  street  car  track  there 
were  between  7,000  and  8,000  people,  and 
when  the  plalntiCF  and  h^  companion  came  to 
the  platform  there  was  such  a  crowd  that 
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It  extended  off  the  platform  Into  tbe  sand, 
and  was  so  dense  on  the  platform  tbey  coald 
not  get  on  It  Tbe  plaintiff  stood  about  tbree 
feet  west  of  tbe  platform;  ber  friend  was 
nearer  tbe  platform,  and  both  were  abont 
six  feet  from  tbe  track.  a%e  plaintiff  with 
ber  right  hand  bad  bold  of  ber  friend's  left 
arm,  and  the  crowd  was  on  all  sides  of  ber, 
except  towards  the  street  car  tracks.  The 
two  girls  took  their  places  jnst  after  a  street 
car  train  bad  left,  and  they  remained  stand- 
ing until  tbe  next  train  came,  about  10  or  15 
minutes  later,  expecting  to  get  on  the  next 
car  if  she  and  ber  companion  could  secure 
seats  therein.  She  bad  paid  her  fare  to  the 
park  in  tbe  morning  on  coming  down,  and  ex- 
pected to  pay  ber  fare  on  tbe  car  going  back, 
as  was  usual.  A  train  of  two  cars  would 
carry  about  160  peopla  The  crowd  was  a 
good  natured  one;  but  every  one  apparently 
desired  to  get  on  tbe  first  car  going  away 
from  the  park.  Plaintiff  says  she  saw  but 
one  policeman  and  be  was  at  the  fartber 
end  of  tbe  platform.  When  tbe  motor  car 
and  trailer  appeared  it  is  claimed  tbe  crowd 
made  a  rush  for  tbem  before  they  stopped, 
tfaougb  tbe  motorman  and  conductor  warned 
tbem  not  to  get  on  until  the  cars  stopped.  No 
heed  was  paid  to  this  warning  by  tbe  crowd. 
Tbe  plaintiff  and  ber  companion  were  thrown 
down ;  the  plaintiff  going  between  the  motor 
car  and  trailer,  and  receiving  Injuries  for 
which  this  action  Is  brought 

Two  questions  are  presented:  First  Was 
tbe  company  negligent  in  not  making  ade- 
gnate  provision  by  tbe  way  of  railings,  bar- 
riers, and  policemen  to  protect  tbe  persons 
who  had  acc^ted  the  Invitation  to  come  to 
the  amusemoit  park,  against  the  dangers  In- 
cident to  such  a  great  crowd?  And,  second, 
was  tbe  plaintiff  guilty  of  sncb  contributory 
negligence  that  she  cannot  recover?  We  take 
np  these  propositions  in  tbe  Inverse  order. 
We  quote  from  brief  of  counsel  toe  defendant: 
"One  contention  of  the  defendant  is  that  when 
the  plaintiff  voluntarily  joined  tbe  crowd  near  ■ 
tbe  platform,  edging  her  way  through  it 
to  tbe  front  ranks  near  tbe  track,  knowing 
the  extent  of  the  crowd,  the  facilities  of 
the  defendant  to  transport  them,  the  open 
condition  of  tbe  track,  and  tbe  expected  ap- 
proach and  frequent  passage  of  cars  thereon ; 
she  assumed  all  risks  involved  in  tbe  taking 
of  such  position.  We  here  use  tbe  term  'a»- 
Eumed  risk'  In  its  broad  and  general  sense, 
and  not  in  its  contractual  sense,  as  applied 
in  tbe  law  of  master  and  servant  It  is  also 
insisted  on  defendant's  part  that  such  con- 
duct of  the  plaintiff  constituted  contributory 
negligence  precluding  her  recovery.  •  •  • 
Tbe  plaintiff  was  not  a  stranger  to  tbe  situa- 
tion at  tlie  park.  She  knew  what  to  expect 
there.  She  bad  lived  in  Muskegon  all  ber 
life,  and  had  visited  the  park  very  frequently. 
During  the  season  she  had  been  there  once  or 
twice  a  week.  She  was  thoroughly  familiar 
with  the  park  and  tbe  conditions,  including 
the  occasional  presence  of  large  crowds ;  and, 
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of  course,  knew  of  the  absence  of  any  railings 
or  barrier  around  tbe  platform  and  along  tbe 
track.  Plaintiff  knew  that  tbe  cars  did  not 
nsually  stop  where  she  stood,  but  only  op- 
posite the  platform.  She  knew  the  chances 
for  getting  aboard  tbe  cars  were  very  remote, 
but  says  she  and  her  companion  were  waiting 
to  see  whether  there  was  any  romn  for  tbem. 
It  was  and  is  tbe  claim  of  tbe  defendant  that, 
under  tbe  circumstances  disclosed,  tbe  con- 
duct of  the  plaintiff  in  making  ber  way 
through  tbe  throng  of  people  and  taking  a 
position  in  the  front  rank  near  the  track,  off 
tbe  platform,  in  loose  sand  ankle  deep,  was 
negligence  contributing  to  her  Injury."  No 
authorities  directly  In  point  are  cited  in  sup- 
port of  this  proposition.  It  should  be  borne 
in  mind  that  this  amusement  park  was  sever- 
al miles  from  tbe  homes  of  tbe  people  who 
were  in  attendance  there.  It  was  not  owned 
by  the  public,  but  was  under  tbe  entire  con- 
trol of  the  defendant  l%e  people  who  were 
there  came  as  patrons  of  the  company,  and 
by  Its  invitation,  and  for  Ita  profit  The 
crowd  was  made  up  of  individuals.  Before  it 
could  get  smaller  some  of  tbem  must  go  away. 
Most  of  tbem  must  go  by  tbe  same  means 
which  brought  them.  Were  all  of  the  first 
to  go  guilty  of  contributory  negligence,  and 
only  tbe  late  goers  free  ttova  It?  No  one 
knew  better  than  defendant  the  numt>er  of 
persons  it  bad  brought  to  the  park.  In  tak- 
ing them  there  it  was  a  fair  implication  it 
would  afford  tbem  reasonably  safe  guards 
from  danger  while  on  its  ground,  and  rea- 
sonable facilities  for  returning  home.  No 
Individual  could  get  upon  a  car  without  get- 
ting into  the  vicinity  of  where  it  stopped. 
There  is  no  testimony  Indicating  plaintiff 
attempted  to  board  a  moving  car.  Her  testi- 
mony is  that  she  did  not  We  do  not  think 
It  can  be  said  as  a  matter  of  law  that  be- 
cause of  what  these  girls  did,  they  are  guilty 
of  contributory  negligence.  At  most  it  would 
present  a  question  for  tbe  jury. 

To  return  to  the  first  question,  was  de- 
fendant gnllty  of  negligence?  It  knew  what 
its  facilities  were  for  taking  care  of  a  crowd. 
It  knew  Its  facilities  for  handling  tliem.  It 
invited  the  people  who  constituted  the  crowd 
to  come.  In  the  exercise  of  ordinary  care 
it  would  know,  and  doubtless  did  know, 
approximately  tbe  size  of  the  crowd.  It  also 
knew  that  many  of  its  members  would  be 
eager  to  return  home  after  a  period  of  time 
had  elapsed.  The  precise  point  involved 
here,  so  far  as  we  know,  has  not  been  decided, 
but  there  are  authorities  which  afford  some 
light  in  relation  to  the  principle  involved. 
In  Bregee  v.  Powers,  80  Mich.  172,  45  N.  W. 
130,  Justice  Long,  speaking  for  the  court 
quoted  with  approval  the  following  language 
from  Cooley  on  Torts,  606:  "It  has  been 
stated  on  a  preceding  page  that  one  is  un- 
der no  obligation  to  keep  his  premises  In  a 
safe  condition  for  tbe  visits  of  trespassers. 
On  the  other  hand  when  be  expressly,  or  by 
Implication,  invites  others  to  come  upon  his 
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premises,  whether  for  bnalnesa,  or  for  any 
other  purpose,  it  is  bis  duty  to  be  reasonably 
sure  that  he  Is  not  inviting  them  into  danger ; 
and  to  that  end  he  must  exercise  ordinary 
care  and  prudence  to  render  tbe  premises 
reasonably  safe  for  the  visit"  And  added: 
"This  rule  is  tbe  doctrine  of  ali  tbe  courts, 
and  I  know  of  no  rule  to  the  contrary."  Cit- 
ing a  large  number  of  cases. 

In  Sheldon  v.  Railroad  Company,  59  Mich. 
172,  26  N.  W.  507,  a  boy  who  was  on  a  rairroad 
platform  listening  to  a  band  of  music, was,  be- 
cause of  the  inconsiderate  action  of  tbe  crowd 
which  bad  been  attracted  by  the  music,  push- 
ed in  front  of  a  backing  train  and  killed.  It 
was  held  that  whether  the  degree  of  care  ex- 
ercised was  commensurate  with  the  duty  Im- 
posed presented  a  question  of  fact  peculiarly 
within  the  province  of  the  jiiry.  The  case  of 
Taylor  v.  Railroad  Company  (G  0.)  50  Fed. 
755,  Is  very  suggestive:  "The  suit  was  for 
damages  sustained  by  tbe  plaintiff  in  tbe  Un- 
ion Depot  in  Pittsburgh,  while  she  was  about 
to  pass  out  of  one  of  the  exit  gates  through 
which  the  passengers  were  required  to  go 
to  reach  the  cars.  The  depot  was  under  the 
control  of  the  defendant  company.  There 
was  a  large  crowd  gathered  in  Pittsburgh 
to  attend  a  celebration.  She  waited  in  a 
large  vestibule  at  the  depot  to  take  tbe  cars 
from  the  depot  home,  and  the  crowd  packed 
In  around  and  behind  ber.  One  of  the  gates 
opening  from  the  vestibule  where  she  was 
waiting  was  opened  for  passengers  to  take 
the  cars,  and  the  crowd  began  to  move, 
und  she  moved  with  it  When  she  reached 
an  Iron  railing,  constructed  to  tnm  people 
to  tbe  narrow  exit  of  tbe  gateway,  'she  was, 
by  a  sudden  surging  of  the  throng,  forced 
and  Jammed  against  the  railing  and  Injured'; 
and  the  case  having  been  submitted  to  the 
Jury,  a  verdict  was  returned  for  the  plaintiff. 
The  court  In  disposing  of  tbe  case  used  the 
following  language:  'Did  tbe  defendant  ex- 
ercise ordinary  care  in  providing  a  suitable 
force  of  officers  and  employes  to  properly 
control  and  direct  the  movement  of  the  un- 
precedoited  throng  which  it  was  advised 
would  crowd  through  its  depot  rooms,  vesti- 
bules, corridors,  and  gates  to  reach  Its  trains? 
•  •  *  The  only  remaining  question,  there- 
fore Is,  did  tbe  defendant  exercise  ordinary 
care  in  providing  a  suitable  force  to  properly 
control  and  direct  the  movements  of  the  unpre- 
cedented crowd  there  in  its  custody?  The 
evidence  brought  by  the  defendant  was  that 
It  made  application  to  tbe  chief  of  police  of 
Pittsburgh  for  an  extra  force  of  patrolmen, 
and  got  all  it  wanted,  and  that  at  the  time 
of  the  accident  It  had  from  20  to  40  police- 
men, and,  with  its  own  employ^,  bad  about 
100  men  in  and  about  the  depot  to  direct 
and  control  the  crowd  in  Its  approach  to  the 
depot  while  In  the  depot  and  while  going 
to  the  train.'  The  Jury  was  instructed,  'A 
passenger  while  In  actual  progress  on  bis 
journey  is  necessarily  exposed  to  innumerable 


hazards;  Is  wholly  tmder  the  care  of  the 
carrier;  and,  in  view  of  these  dangers, 
which  he  can  In  no  re^)ect  control,  the  law 
imposes  upon  such  carrier  the  greatest  pos- 
sible vigilance  as  to  the  passenger's  safety, 
and  holds  it  responsible  for  the  slightest  neg- 
ligence. This  degree  of  care  is  fixed  not 
solely  because  of  tbe  relation  of  carrier  and 
passenger;  it  Is  measured  by  the  conse- 
quences which  may  follow  the  want  of  care. 
A  carrier  is  held  to  this  highest  degree  of 
care  as  to  the  condition  of  its  engines,  cars, 
roadway,  bridges,  and  other  appliances,  be- 
cause negligence  as  to  any  of  them  involves 
extreme  peril  to  passengers,  against  which 
tbey  cannot  protect  themselves.  Bnt  a  rule 
properly  ceases  with  tbe  reason  for  it. 
Therefore,  as  a  passenger's  detention  at  a 
station,  or  bis  exit  to  his  train,  is  not  at- 
tended with  the  hazards  pertaining  to  tbe 
Journeys  on  tbe  cars,  running  at  a  rapid  rate 
of  speed,  the  degree  of  care  above  d^ned 
is  Justly  lessened  to  the  extent  that  In  such 
a  place,  and  at  such  a  time  the  carrier  U 
bound  to  exercise  only  a  reasonable  degree 
of  care  for  tbe  protection  of  its  passengers. 
This  reasonable  and  ordinary  care  depend!) 
largely  upon  the  circumstances  of  each  par- 
ticular case,  and  is  such  care  as  a  person 
of  reasonable  and  ordinary  prudence  and 
skill  would  usually  exercise  under  tbe  same 
or  similar  circumstances.  •  •  •  The  wit- 
ness for  the  plaintiff  characterized  the  crowd 
as  orderly  and  Jolly.  As  I  have  stated,  the 
defendant  could  not  be  held  liable  to  that 
degree  of  diligence,  that  called  for  a  guard 
for  every  passenger.  It  was  not  bound  to 
provide  a  policeman  for  each  person,  to 
protect  him  or  her  from  violence  of  fdlow 
pa8senger«,  but  it  was  bound  to  fnrnlsli 
a  suitable  number  of  Its  officers  or  po- 
lice to  properly  control,  as  a  body,  such  a 
crowd  of  passengers  to  the  extent  already 
stated.  If  you  find  It  did  this.  It  dlacbarged 
its  duty  to  tbe  plaintiff,  and  cannot  be  held 
liable  for  this  injury.'  The  court  said: 
'These  instructions  correctly  state  the  law 
as  applicable  to  the  case.  The  degree  of 
care  to  which  the  defendant  was  held  in  Its 
relation  and  duty  to  tbe  plaintiff  at  tbe  time 
of  the  accident  was  Just'  •  •  •  They 
bad  the  right  to  suppose  that  tbe  precaa- 
tlons  to  be  taken  for  their  safety  and  pro- 
tection would  be  commensurate  with  the  in- 
creased dangers  confronting  them.  Of  these 
increased  dangers,  the  defendant  bad  tbe 
first  and  most  trustworthy  warning.  •  •  » 
The  crowd  immediately  surrounding  the 
gates,  waiting  to  be  passed  through,  was 
permitted  to  become  too  dense  for  proper 
control  or  safe  exit  The  police  and  guards, 
as  they  were  stationed,  were  unable  to  keep 
the  crowd  back.  Whether,  because  they 
w«re  not  stationed  at  the  most  suitable 
places,  or  because  they  were  not  active  and 
energetic  enough.  Is  not  now  for  me  to  de- 
termine.   The  Jury  found  want  of  ordinary 
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care  In  some  of  these  respects,  and  I  am  not 
Jastlfled  In  saying  snch  a  conclusion  is  not 
supported  by  sufficient  evidence.  •  •  •  If 
the  carrier  wlilcb  has  solicited  the  10,000 
passengers  to  travel  over  its  road  cannot  give 
to  them  this  proper  measure  of  care,  and 
an  injury  thereby  follows.  It  is  responsible. 
It  cannot  Invite  and  undertake  to  transport 
more  passengers  than  Its  capacity  Justifies, 
and  then  excuse  itself  by  claiming  an  un- 
precedented crowd,  and  that  ordinary  care 
as  to  the  passengers  In  Its  depot  was  used.'  " 

In  Railroad  Company  v.  Treat,  75  111.  App. 
322,  a  person  who  had  purchased  a  ticket 
passed  through  a  tnmstlle  to  the  platform 
and  was  hurt,  and  It  was  said  In  substance 
in  deciding  the  case:  "A  railroad  company 
is  .bound  to  use  reasonable  care  in  pro- 
viding for  the  safety  and  protection  of  its 
passengers  while  in  its  Inclosures,  and  while 
being  conducted  to  its  trains,  with  due  regard 
to  the  number  and  character  of  those  on 
its  premises,  and  with  due  reference  to  the 
risks  to  which  they  are  exposed;  and  this 
duty  may  require  It  to  provide  a  suitable 
number  of  men  to  properly  control  the  crowd 
and  to-  protect  its  passengers  from  the  dan- 
gers incident  thereto." 

The  case  of  McGearty  v.  Manhattan  Ry. 
Co.  (Sup.)  43  N.  T.  Supp.  1086,  was  an  ac- 
tion to  recover  damages  for  personal  injuriefi 
sustained  by  the  plaintiff,  occasioned  by  bis 
being  crowded  from  the  platform  by  the 
passengers  assembled  at  the  defendant's  ele- 
vated station  at  Grand  street,  in  the  city  of 
New  Tork,  which  caused  the  plaJntitF  to  fall 
Into  the  street  below.  The  court  said:  "It 
may  be  conceded  that  defendant's  elevated 
station  at  Grand  street  Is  properly  construct- 
ed, and  sufficient  In  extent  to  answer  all  the 
ordinary  requirements  for  which  it  is  used, 
and  accommodate  the  passengers  who  as- 
semble there  for  the  purpose  of  boarding 
the  defendant's  trains,  but  the  theory  upon 
which  the  case  was  tried  and  submitted  to 
the  Jury,  and  upon  which  the  negligence  of 
the  defendant  was  predicated,  did  not  neces- 
sarily Involye  this  question.  The  negligence 
of  the  defendant  was  based,  not  upon  any 
Infirmity  in  the  structure,  as  a  structure,  but 
upon  tbe  character  of  its  use  at  the  particu- 
lar time.  It  was  sufilctent  to  accommodate 
ordinary  traffic,  for,  so  fast  as  the  platform 
filled  with  passengers,  they  were  removed 
by  the  trains  which  stopped  at  the  station 
for  that  purpose  at  frequent  Intervals.  It 
Is  easy  to  see  that,  as  there  was  a  constant 
accumulation  of  passengers  upon  the  plat- 
form, unless  they  were  removed  by  the 
trains,  the  platform  of  the  station  would  be- 
come overcrowded,  and  that  such  overcrowd- 
ing might  render  tbe  place  unsafe.  This 
was  shown  by  tbe  condition  in  this  case. 
Tbe  trains  did  not  remove  the  passengers  as 
fast  as  they  accumulated,  and  the  defendant 
continued  to  sell  tickets  and  admit  passengers 
to   the   platform.    When  the  plaintiff   en- 


tered upon  the  platform,  It  was  a  safe  place, 
and  he  had  the  right  to  assume  that  no 
part  of  It  would  be  rendered  unsafe  by  any 
act  of  tbe  defendant.  The  obligation  im- 
posed upon  tbe  defendant  was  to  take  rea- 
sonable care  in  securing  the  safety  of  the 
passenger  while  upon  its  premises,  and  to 
see  that  he  was  exposed  to  no  unnecessary 
danger  while  there.  The  defendant  must 
be  assumed  to  have  known  tbe  capacity  of 
its  platform,  and  when  it  had  admitted  pas- 
sengers to  the  extent  of  such  capacity,  if 
when  having  done  this  the  passengers  were 
not  removed  by  its  trains.  It  became  its  duty 
to  permit  no  more  to  enter.  It  had  no  more 
right  to  accumulate  a  crowd  at  the  rear, 
which,  pressing  forward,  would  precipitate 
those  at  the  edge  of  the  platform  into  tbe 
street,  than  It  would  have  the  right  to  go 
upon  the  platform  and  push  them  off  by 
physical  force."  See,  also,  Dawson  v.  Trust- 
ees (Sup.)  52  N.  Y.  Supp.  133;  Lebr  v.  R. 
K.  Co.,  118  N.  Y.  656.  23  N.  B.  889. 

The  reasoning  of  these  authorities  seems 
to  be  without  flaw,  and  applied  to  tbe  facts 
of  this  case  would  require  both  questions 
discussed  herein,  to  be  submitted  to  the  Jury. 

Judgment  is  reversed,  and  new  trial  or- 
dered. 


GETCHBLIi  V.  DUSENBtJRY   et   ai. 
(Supreme  C!onrt  of  Michigan.    July  23,  1906.) 

1.  Frauds,  Statutb  or  —  Rbfbesentattors 

GONCEBNINO  CBEorr  OF  AnOTUKB. 

Comp.  LiawB,  §  9518,  provides  that  no  ac- 
tion Bhall  be  brought  to  charge  any  person  on 
or  by  reason  of  any  favorable  representation 
or  assurance,  made  concerning  the  character, 
conduct,  credit,  ability,  or  trade  of  any  other 
person,  unless  such  representation  or  assurance 
be  made  in  writing,  signed  by  the  party  to  be 
charged,  etc  Hctil,  that  where  directors  of  a 
lK)iia  iide  corporation,  in  making  oral  represen- 
tations to  plaintiff  concerning  the  corporation's 
credit,  ability,  etc,  to  Induce  plaintiff  to  pur- 
chase stock,  were  not  acting  in  their  own  t>ehalf, 
were  making  no  profit  by  the  transaction,  bat 
were  in  good  faith  carrying  ont  the  directions 
of  the  stockholders,  they  were  not  liable  for 
the  falsity  of  such  representations  under  such 
section. 

2.  FBAUD  —  FaUSTS     REPBMENTATIORa  —  PuB- 
0HA8B  OT  STOCK. 

AVhere  plaintiff  was  made  a  director  in 
a  corporation  soon  after  he  subscribed  to  its 
stock  and  participated  in  all  its  subsequent 
transactions,  he  was  not  entitled  to  recover 
for  false  representations  as  to  the  credit  and 
ability  of  the  corporation  alleged  to  have  l)een 
made  by  certain  of  its  directors,  which  in- 
duced him  to  purchase  the  stock,  in  the  ab- 
sence of  proof  that  the  transactions  subsequent 
to  the  time  that  he  subscribed  and  in  which  he 
participated  were  not  the  cause  of  the  cor- 
poration's   disaster. 

3.  Same. 

Where  plaintiff  was  induced  to  pnrchasft 
stock  in  a  corporation  by  the  false  representa- 
tions of  an  agent  employed  by  the  corporation 
to  sell  stock,  and  such  agent  directly  derived 
a  profit  from  the  transaction  by  receiving  a 
commission,  he  was  personally  liabls  for  the 
damages  caused  by  his  deceit. 
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Error  to  Circuit  CJourt,  Isabella  County; 
Clyde  C.  Chittenden,  Jndge. 

Action  by  Albert  T.  Getchell  against  George 
A.  Dnsenbury  and  others.  From  a  Judgment 
In  favor  of  defendants,  plalntlET  brings  error. 
Reversed  as  to  defendant  Bahlke,  and  affirm- 
ed as  to  the  other  defendants. 

The  declaration  In  this  case  alleges  that 
the  defendants  were  officers,  directors,  stock- 
holders, agents,  and  employes  of  the  Mt. 
Pleasant  Body  Works,  a  corporation  situated 
at  Mt  Pleasant,  and  engaged  In  the  manu- 
facture of  a  "plugless  buggy"  box;  that  by 
virtue  of  their  relations  to  the  corporation 
they  were  acquainted  with  Its  financial  con- 
dition and  had  the  necessary  knowledge  and 
information  to  enable  them  to  make  a  full, 
true,  and  correct  statement  of  Its  affairs 
and  conditions;  tbat  defendants  Dusenbury, 
Dains,  Lewis,  and  Taylor  were  personally 
responsible  for  some  of  the  debts  of  the  cor- 
poration, and  Interested  in  securing  money 
to  pay  its  debts;  tbat  its  capital  stock  was 
$12,000,  fully  paid  In;  that  It  was  In  debt 
<m  February  17,  1903,  tbe  date  alleged  In 
the  declaration  on  which  defendant  paid  a 
subscription  of  $1,250  to  tbe  Increased  capi- 
tal stock  of  the  company;  tliat  defendant 
Bahlke,  as  the  agent  of  the  defendants, 
falsely  and  fraudulently  represented  to  the 
public  In  general  and  to  the  plaintiff  In  par- 
ticular that  the  bulness  of  the  corporation 
was  flourishing  and  prosperous  and  past  its 
experimental  stage,  was  upon  a  paying  basis 
and  paying  good  dividends,  was  out  of  debt, 
and  bad  a  large  number  of  orders  on  hand ; 
that  all  tbe  company  lacked  was  an  Increase 
In  its  capital  stock  furnishing  more  money 
to  enable  It  to  earn  large  dividends;  that 
these  false  and  fraudulent  representations 
were  made  In  pursuance  of  a  fraudulent  con- 
spiracy entered  Into  by  tbe  defendants  to 
defraud  the  public  generally  and  the  plain- 
tur  In  particular.  The  declaration  also  al- 
leges that  "the  defendants  Dusenbury,  Dains, 
Lewis,  and  Taylor  were  personally  liable 
and  responsible  for  tbe  debts  of  said  corpora- 
tion, and  Interested  personally  In  securing 
the  money  to  be  obtained  by  the  fraudulent 
conq;>Iracy."  The  declaration  is  based  upon 
conspiracy.  After  stating  the  above  facts 
and  some  others,  tbe  declaration  proceeds: 
"And  while  the  said  corporation  and  its 
affairs  was  In  tbe  condition  aforesaid,  and 
on,  to  wit,  tbe  date  aforesaid,  at  the  dty 
of  Mt  Pleasant  In  the  county  of  Isabella, 
and  state  of  Michigan,  the  said  defendants 
Dusenbury,  Taylor,  Dains,  and  Lewis  being 
four  of  tbe  directors  of  said  corporation,  and 
the  said  defendant  Lathrop  being  one  of  the 
stockholders  thereof,  and  all  of  the  said  de- 
fendants having  full  knowledge  of  tbe  con- 
dition of  said  corporation  and  its  affairs  as 
aforesaid,  did  fraudulently,  secretly,  and  de- 
ceitfully conspire  together,  among  themselves 
and  with  tbe  other  defendant  Albert  W. 
Bahlke,  who  was  then  and  there  possessed  of 


full  knowledge  of  tbe  said  affairs  also,  and 
the  said  Albert  W.  Bahlke  did  then  and 
there  fraudulently,  secretly,  and  deceitfully 
conspire  with  the  other  defendants  named. 
all  to  form  and  make  among  and  betwea 
themselves  an  unlawful  confederacy  and 
conspiracy  to  defraud  the  plaintiff  herein. 
In  manner  and  form  as  follows."  Then  fol- 
lows a  description  of  tbe  means  resorted  to 
and  tbe  effect  thereof.  At  the  conclusion  of 
the  plaintiff's  case  the  court  directed  a  ver- 
dict for  the  defendants  upon  tbe  ground  tbat 
the  evidence  failed  to  establish  a  conspiracy 
or  fraud  on  the  part  of  any  of  the  defend- 
ants except  Mr.  Bahlke. 

Plaintiff  testified  that  Bahlke  came  to  bin] 
with  a  proposition  to  buy  some  stock;  tbat 
Bahlke  said  to  blm :  "  'If  you  understod  this 
thing  you  would  take  stock,  because  It  Ii 
one  of  the  finest  bodies  made,  and  this  body 
is  bound  to  be  a  money-maker.  There  Is  no 
question  about  It  We  are  making  money 
now.  We  have  got  beyond  tbe  experimental 
stage  and  we  are  making  money.  We  know 
just  exactly  what  we  are  making  on  a  body.' 
And  he  took  out  bis  paper  and  bad  bis 
figures  to  show  up  just  what  was  fbe  cost 
for  each  part  of  the  body,  and  he  says.  TVe 
get  so  much.'  I  don't  remember  Just  tbe 
figures  now,  but  It  made  a  good  fair  profit 
on  a  body,  I  think.  'Well,'  I  says,  'can  yon 
sell  them  for  thatf  He  says :  'Yes,  there's 
no  question  about  It  We  have  got  ordei? 
ahead  to  run  us  a  year,  and  we  will  ban 
no  trouble  In  selling  them.'  I  says:  'What 
la  there  about  this  body  that  makes  It  eo 
much  better  than  others?  He  went  on  to 
show  me  the  best  be  could  about  the  patent, 
and  told  me  about  It,  and  said  he  wanted  me 
to  go  down  to  tbe  factory  and  see  tbe  body. 
'Well,'  I  says,  'do  yon  own  the  patent?'  He 
says,  'Tes,  we  own  the  patent,  and  we  own 
the  factory."*  He  further  testified  that 
Bahlke  told  him  who  tbe  directors  and  some 
of  tbe  stockholders  were,  and  said:  "Ton 
know  them  all.  You  are  acquainted  with  all 
these  men.  They  are  represeutattve  bnsbies! 
men  here.  They  would  not  be  In  it  if  there 
was  no  money  In  It" — and  told  him  to  see 
them.  Plaintiff  went  to  the  factory,  exajnln- 
ed  It,  and  thought  it  the  best  buggy  box 
be  ever  saw.  Among  the  names  of  the  of- 
ficers and  stockholders  so  stated  to  blm  by 
Bahlke  were  the  defendants.  Plaintiff  fur- 
ther testified  tbat  he  talked  with  each  one 
of  them  separately,  and  told  them  what 
Bahlke  had  said;  tbat  each  stated  that 
what  Bahlke  said  was  true.  After  consider- 
ing tbe  matter  plaintiff  signed  a  snbacrlption 
blank  on  January  15,  1903,  and  subsequently 
on  February  17th  gave  his  check  for  tbe 
amount  The  evidence  discloses  that  de- 
fendants Dains,  Lewis,  Taylor,  and  another 
director,  Johnson,  were  indorsers  on  tbe 
paper  of  the  company  to  the  amount  of 
$1,000  at  the  time  It  was  voted  to  increase 
the  capital  stock.    Tbat  paper  had  not  been 
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paid  when  this  rait  was  commenced.  On 
April  14,  1903,  defendants  Dalns,  Lewis,) 
Taylor,  and  Latbrop  Indorsed  tbe  company's 
paper  tor  $2,000,  and  on  Marcli  10,  1903, 
they  indorsed  another  note  for  $294.84. 
These  notes  were  unpaid  when  suit  was  com- 
menced. Defendant  Lewis  subscribed  and 
paid  for  new  stocic  to  the  amount  of  $350, 
defendant  Dusenbury  to  the  amount  of  $200, 
defendant  Dains  to  the  amount  of  $160,  de- 
fendant Latlirop  to  the  amount  of  $500,  and 
Babike  $100.  The  relatlres  and  business 
associates  of  some  of  tbe  defendants  sub- 
scribed and  paid  for  new  stocli  to  tbe 
amonnt  of  $1,000.  After  the  new  stock  was 
voted  and  sold,  $700  was  paid  upon  notes 
upon  which  some  of  the  defendants  were  in- 
dorsers.  These  notes  were  not  in  existence 
at  the  time  it  was  voted  to  increase  the 
capital  stock.  One  was  a  note  for  $200, 
dated  November  29,  1902,  due  in  00  days; 
one  for  $200,  dated  December  8,  1902,  due  in 
90  days ;  and  a  third  for  $200,  dated  Decem- 
ber 8,  1003,  due  in  00  days.  These  were 
subsequently  paid,  and  another  $100  indorsed 
upon  a  note  for  $900,  due  in  90  days,  and 
dated  December  13,  1902.  All  the  money 
subscribed  was  legitimately  used  in  paying 
the  debts  of  the  company. 

ArjTued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

John  T.  Mathews  and  Edwin  H.  Lyon,  for 
appellant.  Charles  T.  Russell,  F.  McNamara, 
and  L  A.  Fancher,  for  appellees. 

GRANT,  J.  (after  stating  tbe  facts).  Those 
representations  which  were  made  by  Bahlke 
or  by  any  other  of  the  defendants,  which 
were  mere  matters  of  opinion,  are  im- 
material. Flalntier  testified  to  the  state- 
ments of  the  defendants  as  above  set  forth, 
and  gave  some  evidence  tending  to  show 
that  they  were  not  true,  'end  might 
have  been  known  by  defendants  to  be  un- 
true, and  that  he  relied  upon  them  In  mak- 
ing his  subscription.  There  Is  no  evidence 
that  the  directors  and  stockholders  of  the 
defendant  did  not  act  in  entire  good  faith 
In  deciding  to  Increase  tbe  capital  stock  of 
tbe  company  and  In  employing  Mr.  Bahlke 
to  sell  It.  His  commission  was  reasonable. 
After  tbe  stockholders  had  voted  the  Increase, 
It  was  the  duty  of  the  defendant  directors 
to  act  together  and  to  promote  tbe  sale  of 
the  stock  In  all  legitimate  ways.  That  they 
did  act  together  for  that  purpose  is  no  evi- 
dence of  a  conspiracy.  The  record  Is  not 
Tery  satisfactory  as  to  what  occurred  on  Oc- 
tober 10th  at  the  meeting  of  tbe  stockholders 
to  determine  whether  there  should  be  an  in- 
crease of  tbe  capital  stock.  One  Johnson, 
then  a  director,  a  witness  for  plaintUF,  who 
voted  for  the  increase,  testified:  "It  is  a 
fact  that  the  directors  laid  the  whole  condi- 
tion of  tbe  company  before  the  stockholders 
on  the  lOtb  of  October."  He  also  testified: 
"I  don't  remember  of  any  statement  of  the 
condition  of  the  company  being  read  at  the 


meeting  of  the  stockholders."  Even  if  tbe 
declaration  were  sufficiently  broad  to  include 
the  charge  of  fraud  aside  from  conspiracy, 
the  case  as  to  the  directors  would  clearly 
come  within  tbe  statute  of  frauds  (Comp. 
Laws,  {  9518),  providing  that  "no  action  shall 
be  brought  to  charge  any  person,  upon  or  by 
reason  of  any  favorable  representation  or 
assurance,  made  concerning  the  character, 
conduct,  credit,  ability,  trade  or  dealings  of 
any  other  person,  unless  sacli  representa- 
tion or  assurance  be  made  in  writing,  and 
signed  by  tbe  party  to  be  charged  thereby, 
or  by  some  person  thereunto  by  him  law- 
folly  anthorized."  The  defendant  directors 
were  not  acting  In  their  own  behalf.  They 
were  not  selling  their  own  stock.  They  made 
no  profit  by  the  transaction.  They  were  not 
floating  a  spurious  corporation.  They  were 
In  good  faith  carrying  out  the  direction  of  the 
stockholders  of  a  bona  fide  corporation. 
They  could  not  be  held  guilty  of  fraud  upon 
the  charge  that  they  profited  by  the  transac- 
tion, because  they  did  not.  The  defendants 
were  representing  the  good  faith  and  credit 
of  another  and  not  themselves,  and  therefore 
are  within  the  statute.  Bush  v.  Sprague,  61 
Mich.  41,  16  N.  W.  222;  Hubbard  v.  Long, 
105  Mich.  442,  449,  63  N.  W.  644;  Hess  v. 
Culver,  77  Mich.  602,  48  N.  W.  994,  6  L.  H. 
A.  498,  18  Am.  St  Rep.  421. 

It  19  unnecessary  to  enter  Into  tbe  history 
of  this  corporation  subsequent  to  the  Increase 
of  its  capital  stock,  and  the  cause  of  Its  final 
failure.  Plaintiff  was  made  a  director  soon 
after  he  subscribed,  and  participated  in  all 
the  subsequent  transactions.  As  tbe  circuit 
judge  said,  there  was  no  evidence  to  show 
that  the  transactions,  subsequent  to  tbe  time 
of  plaintiff's  subscription.  In  which  be  partici- 
pated were  not  the  cause  of  the  failure  of 
the  corporation.  Defendant  Bahlke  occupies 
a  dlCTerent  position  in  the  transaction  than  do 
the  other  defendants.  He  was  the  only  one 
who  was  directly  to  profit  by  the  transaction 
by  receiving  a  commission.  It  is  said  In  Hess 
V.  Culver,  supra:  "That  statute  cannot  apply 
to  frauds  where  the  representation  Is  made 
to  enable  the  party  making  it  to  profit  by  It." 
I  think  that  under  the  authorities  the  stat- 
ute does  not  cover  the  representation  made 
by  Bahlke.  See  Kranse  v.  Cook  (Mich.)  108 
N.  W.  81. 

It  follows  that  the  judgment  must  be  re- 
versed as  to  defendant  Bahlke,  and  a  new 
trial  ordered,  and  affirmed  as  to  the  other 
defendants. 


KOCH  et  al.  v.  SUMNER  et  al. 

(Supreme  0>art  of  Michigan.    July  23,  1906.) 

MiOHAificB'  Lnns  —  BNroBcmcENT  —  Caoss- 
BiLi/-- Right  to  Maintain. 

ThoDKh  the  only  provision  of  the  lien  law, 
autborizine  a  personal  decree  is  that  portion 
of  Comp.  Laws,  {  10,723,  providing  that  if  on 
the  confirmation  of  the  final  report  any  por- 
tion of  the  liens  shall  remain  unpaid,  the  court 
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may  enter  a  personal  decree  against  the  party 
personally  liable  therefor,  nevertlieless,  the  de- 
fendant in  a  suit  to  enforce  a  meciianic's  iien 
may  maintain  a  cross-bill  against  the  plaintiff 
to  recover  damages  for  the  plaintiffs  failure  to 
construct  the  building  according  to  the  con- 
tract. 

[Eld.  Note. — ^For  cases  in  point,  see  vol.  34, 
Cent.  Dig.   Mechanics'  Liens,   §  d28.] 

Appeal  from  Circuit  Court,  Washtenaw 
County,  In  Chancery;  Edward  D.  Klune, 
Judge. 

Action  by  John  Koch  and  others  against 
May  B.  Sumner  and  others,  in  which  defend- 
ants filed  a  cross-bill.  From  a  Judgment 
oyermling  a  demurrer  to  the  cross-bill,  plain- 
tiffs appeal.    Affirmed. 

Argued  before  CARPENTER,  O.  J.,  and  Mc- 
ATiVAY,  GRANT,  HOOKER,  and  MOORE, 
JJ. 

Arthur  Brown  and  E.  R.  Sunderland,  for 
appellants.  A>  J.  Sawyer  &  Son,  for  ap- 
pellees. 

MOORE,  J.  Complainants  seek  by  bill  to 
forclose  a  mechanic's  lien,  for  the  making 
of  improvements,  and  repairs  upon  the  de- 
fendant's dwelling  house.  The  bill  prays, 
first,  for  an  accounting;  second,  a  lien  upon 
the  property  for  the  amount  found  due;  third, 
u  decree  against  defendant.  May  B.  Sumner, 
and  sale  of  the  property  upon  default  of  pay- 
ment; fourth,  in  case  of  sale,  that  all  persons 
claiming  through  or  under  the  defendant 
after  the  commencement  of  suit  shall  be 
forever  barred;  fifth,  for  other  and  further 
relief.  The  defendant  answered  charging 
failure  to  perform  the  contract  and  damages 
accruing  by  reason  thereof,  and  alleges  the 
payment  of  $191.70  and  $50  more  than  com 
plalnants  credited  her.  Denies  most  of  the 
claim  for  extras;  denies  that  anything  is  due 
to  the  complainants,  and,  by  cross-bill, 
charges  that  she  was  presented  with  a  plan 
showing  additions,  alterations,  and  Improve- 
ments which  she  desired  made,  with  speci- 
fications and  drawings,  which  formed  a  part 
of  the  contract,  and  also  a  written  contract 
which  she  signed;  charges  a  failure  of  com- 
plainants to  complete  the  contract,  by  reason 
of  which  she  suffered  damages,  stating  them 
at  length,  and  prayed  for  relief  as  follows: 

(a)  That  the  complainants  shall  come  to  a 
just  and  fair  accounting  with  this  defend- 
ant for  each  and  every  failure  to  conform 
with  the  provisions  of  their  said  contract, 
plans,  drawings,  and  specifications,  and  that 
the  just  a  mount  due  to  this  defendant  from  the 
said  complainants  by  reason  of  such  failure 
shall  be  ascertained  and  a  decree  rendered  In 
her  favor  against  said  defendants  therefor; 

(b)  that  the  bill  of  complaint  in  this  case 
shall  be  dismissed  with  costs  to  this  defend- 
ant Then  followed  a  prayer  for  general  re- 
lief. The  complainants  demurred  to  the  cross- 
bill, for  the  reason  that  the  answer  in  the 
nature  of  a  cross-bill  is  not  authorized  by 
the  Hen  law,  in  that  the  defendant  seeks 
thereby  to  recover  a  decree  against  the  com- 


plainants for  damages,  which  she  alleges  die 
has  sustained  In  excess  of  the  complainants' 
demand.  The  court  overruled  the  demurrer, 
and  the  case  is  brought  here  by  appeal. 

Counsel  say:  "The  rights  of  parties  In 
actions  to  enforce  mechanics'  liens  are  creat- 
ed by  statute,  and  no  proceedings  unauthor- 
ized by  the  statute  can  be  had  In  actions 
brought  thereunder.  As  this  court  has  said 
hi  Sterner  v.  Haas,  106  Mich.  489,  66  N.  W. 
348:  'The  lien  law  Is  in  derogatioa  of  the 
common  law,  and  all  rights  under  it  are 
statutory,  and  cannot  be  extended  beyond  the 
provisions  of  the  statute.'  Hence,  to  de- 
termine the  propriety  of  the  cross-bill  filed 
herein.  It  is  necessary  to  look  at  the  statute. 
The  only  provision  In  the  lien  law,  authorli- 
lug  the  court  to  render  a  personal  decree 
of  any  kind,  is  section  14,  which  Is  section 
10,723  of  Miller's  Compiled  Laws,  and  it 
reads  as  follows:  'Upon  final  decree  the 
court  may  order  a  sale  of  the  buildings  or 
machinery  separate,  or  the  lands,  buildings, 
machinery,  structure  or  improvements,  to- 
gether, by  a  circuit  court  commissioner  or 
receiver,  or  may  order  the  property  into  the 
hands  of  a  receiver  to  be  leased  or  rented 
from  time  to  time  under  the  direction  of  the 
court  until  the  liens  shall  be  discharged,  or 
make  such  other  order  or  disposition  of  the 
premises  as  justice  may  require.  If  upon 
the  coming  In  and  confirmation  of  the  final 
report  any  portion  of  the  liens  shall  still  be 
unpaid,  the  court  may  enter  personal  decree 
for  the  same  against  the  party  who  may  be 
personally  liable  therefor,  and  execution  shall 
issue  for  the  same  as  upon  other  personal 
decrees  rendered  by  the  court'  This  statute 
authorizes  no  personal  decree  whatever  ex- 
cept a  decree  for  a  deficiency  In  favor  of  the 
contractor,  subcontractor  or  materialman, 
and  authorizes  this  only  after  the  property 
has  been  exhausted.  The  proceeding  under 
the  Hen  law  Is  primarily  a  proceeding  In  rem, 
to  charge  certain  specific  property  with  the 
debt.  The  debt  t)eing  proved  by  the  lien 
claimant,  the  court  must  proceed  against  the 
property  by  ordering  a  sale  or  other  suitable 
disposition  thereof;  and  it  Is  only  after  snch 
resort  to  the  property,  and  after  exhaustine 
the  remedy  as  a  proceeding  in  rem.  that  a  de- 
cree In  personam  can  be  made.  Unless  the 
complainant  can  show  a  valid  claim  against 
the  property  as  such,  be  has  no  standing; 
in  court."  It  is  then  argued  that  as  the 
statute  does  not  authorize  a  decree  In  favor 
of  defendants,  the  cross-bill  cannot  be  enter- 
tained, citing  cases. 

The  question  Involved  has  never  been  di- 
rectly before  this  court.  A  case  quite  In 
point  is  Springfield  Milling  Company  v.  Man- 
ufacturing Co.,  81  Fed.  261,  26  C.  a  A.  3S9. 
We  quote  from  the  opinion  as  follows:  "The 
office  of  a  cross-bill  Is  either  to  warrant  the 
grant  of  affirmative  relief  to  the  defendant 
In  the  original  suit  to  obtain  a  discovery  in 
aid  of  the  defense  In  that  suit,  to  enable  th< 
defendant  to  interpose  a  more  complete  de- 
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fense  than  that  which  be  could  present  by 
answer,  or  to  obtain  fall  relief  to  all  par- 
ties, and  a  complete  determination  of  all 
controversies  which  arise  out  of  the  matters 
charged  in  the  original  bill.  The  fact  that 
the  cross-bill  fairly  tends  to  accomplish  ei- 
ther of  these  purposes  is  generally  a  sufficient 
ground  for  its  interxrasition.  It  must  seek 
equitable  relief;  but,  subject  to  this  qualifica- 
tion, a  complainant  who  has  brought  a  de- 
fendant into  a  court  of  equity  in  order  to 
subject  him  to  an  adjudication  of  bis  rights 
in  a  certain  subject-matter  cannot  be  heard 
to  say  that  there  is  no  equity  in  a  cross-bill 
which  seeks  an  adjudication  of  all  the  rights 
of  the  parties  to  the  original  suit  in  the 
same  subject-matter.  The  Issues  raised  by 
the  cross-bill  must  be  so  closely  connected 
with  the  cause  of  action  In  the  original  suit 
that  the  cross-suit  is  a  mere  auxiliary  or  de- 
pendency upon  the  original  suit,  but  subject 
to  this  qualification,  new  facts,  and  new  is- 
sues may  properly  be  presented  by  a  cross- 
bill. Story,  Bq.  PI.  88  398,  399 ;  1  Beach,  Mod. 
Eq.  Prac.  88  433,  435;  Camochan  v.  Christie, 
11  Wheat.  (U.  S.)  446,  6  L.  Ed.  516;  Cross  v. 
De  Valle,  1  Wall.  (U.  S.)  5,  IT  I*  Ed.  615; 
Ayers  t.  Carver,  17  How.  (U.  S.)  591,  595, 
15  L.  Ed.  179;  Meissner  v.  Buek  (C.  C.)  28 
Fed.  161,  163;  Chicago,  M.  &  St.  P.  Ry.  Co. 
V.  Third  Nat  Bank,  134  U.  S.  276,  10  Sup. 
Ct.  550,  33  L.  Ed.  900;  Davis  v.  Christian 
Union,  100  111.  313;  Cartwrlght  v.  Clark.  4 
Mete.  (Mass.)  104;  Derby  v.  Gage,  38  111.  27; 
French  v.  Grlffln,  18  N.  J.  Eq.  279;  Graham 
V.  Berryman,  19  N.  J.  Eq.  29;  Wickliffe  v. 
Clay,  1  Dana  (Ky.)  585,  589;  Allen's  Ex'r  v. 
Roll,  25  N.  J.  Bq.  164;  King  v.  Insurance  Co., 
45  Ind.  43.  Thus,  In  a  suit  to  cancel  deeds 
made  to  secure  a  debt,  the  defendant  may 
maintain  a  crofls-blll  to  reform  the  deeds,  and 
to  foreclose  the  mortgage  which  they  evi- 
dence. Camochan  v.  Christie,  11  Wheat  (U. 
8.)  446,  466,  6  L.  Ed.  516.  If  an  original  bill 
is  filed  for  specific  performance  of  a  con- 
.tract  the  defendant  may  properly  exhibit  a 
cross-bill  for  the  surrender  and  cancellation 
of  the  agreement  Cross  v.  De  Valle,  1  Wall. 
(U.  S.)  5, 14.  17  li.  Ed.  615;  Meissner  v.  Buek 
(C.  C.)  28  Fed.  161,  163.  Where  a  suit  in 
equity  is  instituted  to  vacate  or  set  aside  a 
lien  upon  property  by  Judgment,  mortgage, 
or  otherwise,  the  defendant  may  maintain  a 
cross-bill  to  establish  and  foreclose  the  Hen. 
Railroad  Cos.  v.  Chamberlain.  6  Wall.  748, 
18  L.  Ed.  859;  Chicago.  M.  &  St  P.  By.  Co. 
V.  Third  Nat  Bank,  134  T7.  S.  276.  287,  288, 
10  Sup.  Ct  5.'50,  83  L.  Ed.  900.  The  converse 
of  this  proposition  is  equally  true.  When 
an  original  suit  is  brought  to  establish  and 
foreclose  a  lien  upon  the  property  of  the  de- 
fendant he  may  properly  exhibit  a  cross-bill 
in  that  suit  for  the  avoidance  of  the  lien, 
and  the  cancellation  and  discharge  of  the  rec- 
ord of  It  which  clouds  his  title.  Graham  v. 
Berryman,  19  N.  J.  Eq.  29 ;  Wickliffe  v.  Clay, 
1  Dana  (ky.)  589.  This  is  the  case  which 
this  record  presents.    The  appellee  filed  In 


the  proper  public  office  a  claim  of  a  Hen  up- 
on the  property  of  the  appellant  for  more 
than  $5,000  on  account  of  materials  it  liad 
furnished  and  services  It  had  rendered  in 
remodeling  the  appellant's  mill,  pursuant 
to  a  contract  between  the  parties.  It  then 
brought  this  suit  to  establish  and  foreclose 
that  Hen.  The  appellant  exhibited  Its  cross- 
bill In  that  suit  for  the  cancellation  of  that' 
lieu  and  Its  discharge  of  record.  The  alle- 
gation of  the  existence  of  the  mechanics'  lien 
and  the  prayer  for  Its  foreclosure  constitute 
the  only  ground  for  equitable  relief  presented 
by  the  original  bill.  The  allegations  of  the 
cross-bill  that  the  debt  claimed  In  the  record- 
ed statement  of  the  lien  did  not  exist;  that 
the  appellee  was  a  nonresident  of  the  state 
of  Missouri,  and  without  the  jurisdiction  of 
the  court;  that  it  had  so  failed  to  fulfill  the 
guaranties  of  its  contract  that  the  mill  it  re- 
modeled was  worth  $10,000  less  than  It  would 
have  been  if  the  contract  had  been  compiled 
with;  that  the  appellee  had  wasted  wheat 
of  the  appellant  worth  $2,000  In  useless  experi- 
ments with  the  planslfters,  and  had  racked 
and  weakened  the  walls  of  the  mill — together 
with  its  prayer  that  the  pretended  Hen  might 
be  canceled  and  discharged  of  record,  cer- 
tainly presented  equities  much  stronger  than 
those  exhibited  by  the  original  bHl,  and 
brought  the  cross-bill  within  the  established 
precincts  of  equity  jurisdiction.  The  owner 
of  property  may  always  maintain  a  suit  In 
equity  to  clear  the  record  of  Its  title  of  In- 
valid Hens  that  apparently  cover  It,  and  there 
Is  much  stronger  reason  for  permitting  him 
to  do  so  by  a  cross-bill  when  the  holder  of 
the  pretended  Hen  has  sued  him  to  enforce 
It  It  is  Idle  to  argue  that  this  appellant 
had  an  adequate  remedy  at  law  for  the 
wrongs  it  pleads  in  the  cross-bill.  It  could 
obtain  no  decree  of  cancellation  of  the  Hen 
upon  its  property  at  law.  It  could  not  even 
maintain  an  action  at  law  until  it  follow- 
ed the  appellee  beyond  the  jurisdiction  of 
the  court  of  its  residence  Into  the  state  of 
Illinois.  Does  equity  require  a  defendant 
who  has  a  defense,  counterclaim,  or  set-oET, 
to  pay  a  debt  secured  by  a  lien  upon  its 
property  to  sit  quietly  by  and  see  the  Hen 
foreclosed  and  his  property  sold  because  he 
can  enforce  his  claim  against  the  complain- 
ant in  an  action  at  law  In  another  jurisdic- 
tion? The  remedy  at  law  which  precludes 
relief  In  equity  must  be  "as  practical  and 
efficient  to  the  ends  of  justice  and  its  prompt 
administration  as  the  remedy  in  equity." 
Boyce's  Ex'ra  v.  Grundy,  3  Pet  (U.  S.)  210, 
215,  7  L.  Ed.  655;  Oelrlclia  v.  Spain.  15  Wall. 
(U.  S.)  211,  228,  21  li.  Ed.  43;  Preteca  v. 
Land  Grant  Co.,  4  U.  S.  App.  326,  330,  1  C. 
O.  A.  607,  610,  50  Fed.  674,  676:  Foltz  v. 
Railway  Co.,  19  U.  S.  App.  576,  8  O.  C.  A. 
635,  641,  60  Fed.  316;  Hayden  v.  Thompson, 
36  U.  S.  App.  361,  17  C.  O.  A.  592,  594,  71 
Fed.  60,  63.  Would  an  action  at  law  against 
the  appellee  In  the  state  of  IHInols,  in  ad- 
dition to  the  suit  In  equity  |brouK)itJ)K^the 
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appellee  In  the  state  of  Missouri,  be  as  prac- 
tical and  efficient  for  tbe  prompt  administra- 
tion of  Justice  between  these  parties  as  tbe 
presentation  and  adjudication  of  all  tbe  cou- 
troTersles  between  them  growing  out  of  the 
contract  In  tbe  single  suit  which  the  appe- 
lee  brought  In  Missouri?  These  questions  are 
susceptible  of  but  one  answer. 

"It  is  urged  that  the  only  claims  presented 
by  the  cross-bill  that  were  not  pleaded  In  the 
answer  of  the  appellant  to  the  original  bill 
were  those  for  the  waste  of  the  wheat,  and 
the  Injury  to  the  walls  of  the  mill;  that  these 
could  not  be  considered  In  equity,  and  hence 
tbe  cross-bill  was  properly  dismissed.  The 
answer  Is:  (1)  Tbe  cross-bill  repleaded  the 
defenses  In  the  answer  and  prayed  for  affirm- 
ative relief — the  cancellation  of  the  record  of 
the  lien.  Those  defenses,  If  sustained,  war- 
ranted that  relief,  regardless  of  the  claims 
for  damages  for  the  waste  of  the  wheat 
and  for  Injury  to  the  walls  of  the  mill,  and 
a  cross-bill  which  warrants  affirmative  relief 
upon  the  same  facts  pleaded  as  a  defense  In 
the  answer  to  the  original  bill  is  well  found- 
ed. (2)  The  statutes  of  the  state  of  Missouri 
provide  that  In  any  civil  action,  whether  at 
law  or  In  equity,  a  defendant  may  plead  and 
prove  as  a  counterclaim  any  cause  of  action, 
whether  legal  or  equitable,  which  arises  out 
of  tbe  contract  or  transaction  set  forth  in  the 
petition  as  tue  foundation  of  tbe  plaintiff's 
claim.  Rev.  St  Ma  1889,  p.  542,  {  2050. 
Under  this  provision  of  the  statutes,  a  coun- 
terclaim for  damages  for  injuries  to  property 
In  the  performance  of  services  may  be  main- 
tained in  an  action  for  their  price  or  value. 
Emery  r.  Railway  C!o.,  T7  Mo.  8S9,  846.  If 
the  appellee  had  brought  this  suit  in  one  of 
tbe  state  courts  of  Mlssonri,  tbe  appellant's 
claim  for  wasted  wheat  and  damage  to  the 
walls  of  Its  mill  could  have  been  pleaded 
^d  proved  as  a  counterclaim.  One  of  the 
grounds  of  jurisdiction  in  equity  Is  tbe  pre- 
vention of  a  multiplicity  of  suits.  The  court 
below,  sitting  in  equity  had  taken  jurisdic- 
tion of  the  parties  and  of  tbe  subject-matter 
of  this  action  for  a  necessary  purpose — for 
the  purpose  of  determining  the  validity  of 
the  lien  claimed,  and  of  enforcing  or  cancel- 
ing It.  No  reason  occurs  to  us  why  that 
court  could  not  have  heard  and  determined 
the  appellant's  claims  for  wasted  wheat  and 
for  Injured  walls  as  well  as  any  court  of 
law  In  the  state  of  Illinois.  It  was  not  nec- 
essary to  a  just  determination  of  those  claims 
to  compel  the  appellant,  who  had  been  sum- 
moned into  that  court  to  answer  the  claim 
of  tbe  appellee  for  the  performance  of  this 
contract,  to  commence  and  prosecute  an  ac- 
tion at  law  In  the  state  of  Illinois  to  recover 
Its  damages  for  the  incomplete  or  negligent 
fnlflllment  of  the  terms  of  the  same  contract. 
It  Is  the  province  and  the  duty  of  a  court 
of  equity,  which  as  properly  acquired  juris- 
diction of  a  subject-matter  for  a  necessary 
purpose^  to  proceed  and  do  final  and  com- 


plete Justice  between  tbe  parties,  where  It 
can  as  well  be  done  in  that  court  as  by  pro- 
ceedings at  law.  Tayloe  v.  Insurance  Co., 
0  How.  (U.  S.)  390,  404,  13  L.  Ed.  187;  Il- 
linois Trust  &  Savings  Bank  r.  Arkansas 
City,  40  U.  S.  App.  257,  22  C.  C.  Ai  171,  76 
Fed.  271,  288.  The  cross-bill,  tber^on, 
suonl^  not  have  been  dismissed  withont  a 
hearing  of  the  issues  It  presented,  and  tbe 
claims  pleaded  In  it  should  have  been  con- 
sidered and  decided  upon  their  merits.  It 
prayed  for  affirmative  equitable  relief  that 
was  warranted  by  its  allegations,  and  It  en- 
abled the  court  to  grant  full  relief  to  all  tin 
parties  to  the  original  suit,  and  to  complete- 
ly determine  all  the  controversies  which  arost 
out  of  the  matters  charged  In  tbe  orignil 
bill,  while  this  could  not  have  been  done  op- 
en a  hearing  of  tbe  issues  presented  by  tin 
answer." 

We  have  not  overlooked  the  snggeetion  ot 
counsel  that;  "The  Misonri  lien  law  make* 
actions  to  enforce  mechanics'  liens  Identical 
with  ordinary  civil  actions  (Rev.  St  1809, 
i  4210),  and  tbe  Missouri  Code  of  Civil  Pto- 
cednre  has  abolished  all  distinctions  between 
actions  at  law  and  suits  in  equity.  Rev.  St 
1809,  i  539."  A  reading  of  the  opinion  will 
show  however  that  it  did  not  go  off  vpaa 
that  point  but  upon  tbe  general  proposltloa 
that  it  is  the  duty  of  a  court  of  equity  wblch 
has  properly  acquired  jurisdiction  of  the  sub- 
ject-matter, and  of  the  parties  to  do  final  and 
complete  Justice  In  relation  thereto.  This  it 
no  new  doctrine  In  this  state.  It  was  an- 
nounced as  long  ago  as  Whipple  v.  Farrar, 
8  Mich.  436,  64  Am.  Dec.  99.  See,  also.  MU- 
ler  v.  Stepper,  82  Mich.  194;  Wallace  v.  Wal- 
lace, 63  Mich.  326,  20  N.  W.  841 :  Drayton  t. 
Chandler,  93  Mich.  383,  63  N.  W.  858:  In  re 
Aztell's  Petition,  95  Mich.  244,  54  N.  W.  889; 
Oeorge  v.  Electric  Light  Co.,  105  Mich.  1, 
62  N.  W.  885;  McLean  v.  McLean,  109  Mich. 
258,  67  N.  W.  lia  In  Convis  ▼.  Fire  In- 
surance Company,  127  Mich.  616,  88  N.  W. 
094,  tbe  doctrine  was  restated  by  Justice 
Grant  as  follows :  "When  a  court  of  equity 
has  jurisdiction  for  one  purpose,  it  may  re- 
tain jurisdiction  to  settle  all  disputes  relat- 
ing to  tbe  same  subject-matter  between  tbe 
parties  to  the  suit" 

The  complainant  having  brought  the  pa^ 
ties  and  the  subject-matter  Into  the  chanceiy 
side  of  the  court,  we  can  see  no  good  reasoa 
why  all  the  questions  In  dispute  between  tba 
parties  In  relation  to  the  snbject-nutter 
should  not  be  finally  settled. 

The  decree  Is  affirmed,  with  costs. 


JIROCH  V.  TRAVELERS'  INS.  00. 

(Sapreme  Court  of  Michigan.    Jnly  23,  1906.) 
InSPBANCB— ACOinKNT    IRSUBAHOB— Phtbicai. 

iNJusr. 

An  accident  policy  stipulated  that  the  in- 
surance should  not  cover  injury  resulting  whol- 
ly or  partly  from  disease   in  any  fonn.   In- 
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•ared's  feet  were  barned.  Gangrene  developed 
necessitating  the  amputation  of  one  leg.  There 
was  evidence  of  sugar  in  tbe  Insured's  urine  Im- 
foie  the  issuance  of  the  policy,  Indicating  that 
he  was  suffering  from  diabetes,  but  of  the  cur- 
able kind,  and  he  was  pronounced  cured  at  the 
time  of  the  issuance  of  tbe  insurance.  After 
the  amputation  there  was  sugar  In  his  urine. 
A  shock  such  as  that  suffered  by  the  insured 
was  liable  to  cause  diabetes.  A  physician  of 
the  insurer  diagnosed  tbe  gangrene  as  being 
caused  by  the  wound.  Held,  to  authorize  a 
finding  in  favor  of  insured  on  tbe  theory  that 
be  was  not  afflicted  with  diabetes  when  he  ap- 

8 lied  for  his  policy,  and  that  the  disease  which 
eveloped  subsequently  to  the  accident  was  at- 
tributable to  it 

Error  to  Circuit  Court,  Manistee  Coanty; 
Fred  J.  Rnasell,  Judge. 

Action  by  Francis  Jlroch  against  tbe 
Travelers'  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAT,  GRANT,  HOOKER,  and  MOORE, 
JJ. 

Cross,  Lovelace  &  Ross,  for  appellant 
Nlms,  Hoyt,  Erwln  &  Vanderwerpk  (or  appel- 
lee. 

GRAl^,  J.  Plaintiff  recovered  a  verdict 
and  judgment  for  $1,773.91,  against  tbe  de- 
fendant upon  a  policy  of  Insurance  insuring 
against  accident  Plaintiff  met  with  an  acci- 
dent in  a  bot  air  bath  by  which  his  feet 
were  burned.  The  burn  was  not  at  first 
considered  serious.  His  physician  treated 
tbe  injury,  but  gangrene  soon  developed,  ren- 
dering It  necessary  to  first  amputate  two  toes 
and  finally  to  amputate  one  leg  about  half 
way  between  the  knee  and  the  ankle.  It  is 
conceded  that  the  Judge  correctly  Instructed 
tbe  Jury  as  to  the  law.  The  only  alleged 
error  which  is  Important  to  discuss  is  that 
based  upon  the  refusal  of  the  court  to  grant 
a  new  trial,  upon  the  ground  that  the  verdict 
was  contrary  to  the  weight  of  the  evidence. 
The  policy  contained  a  provision  that  the 
Insurance  covered  thereby  "shall  not  cover 
accident,  injury,  death,  loss  of  limb  or  sight, 
or  disability  resulting  wholly  or  partly,  di- 
rectly, or  Indirectly,  from  intoxication,  or 
while  Intoxicated,  from  or  while  violating 
tbe  law,  or  from  disease  in  any  form,  or 
from  the  bites  or  stings  of  insects,  or  from 
medical  or  surgical  treatment  (excq;>t  am- 
putations necessitated  solely  by  injuries,  and 
made  within  90  days  sfter  accident)." 

The  court  at  tbe  request  of  the  defendant 
instructed  the  Jury  as  follows:  "The  con- 
tract of  insurance  entered  into  by  and  be- 
tween the  defendant  and  the  plaintiff  pro- 
vides, among  other  things,  that  tbls  insurance 
shall  not  cover  accident.  Injury,  death,  loss 
of  limb,  sight  or  disability,  resulting  wholly 
or  partly,  directly  or  indirectly  from  disease 
in  any  form.  This  was  a  stipulation  parties 
bad  a  right  to  enter  into,  and  I  charge  you 
as  a  matter  of  law  that  the  amputation  for 
which  the  plaintiff  seeks  to  recover  in  this 
action  must  have  been  caused  solely  by  the 


accident  be  claims  to  have  received,  and 
not  directly  or  indirectly,  or  wholly  or  in  part 
from  any  disease  with  which  he  was  suf- 
fering at  the  time  he  received  the  injury. 
I  charge  you  as  a  matter  of  law  that  al- 
though the  plaintiff  sustained  the  accident 
for  which  he  seeks  to  recover  in  this  case, 
yet  if,  at  the  time  it  occurred  he  was  suffer- 
ing from  a  pre-existing  disease  or  bodily 
Infirmity,  and  the  accident  alone  would  not 
have  caused  or  necessitated  the  amputation 
of  the  foot  If  he  had  not  been  affected  with 
a  disease  or  Infirmity,  plaintiff  cannot  re- 
cover. I  charge  you  as  a  matter  of  law  that 
if  you  find  from  tbe  evidence  in  this  case 
that  the  amputation  of  plaintiff's  foot  was 
made  necessary  because  the  accident  which 
he  claims  to  have  received  aggravated  the 
effects  of  a  pre-existing  disease,  or  the  dis- 
ease aggravated  the  effects  of  the  accident, 
the  express  contract  between  the  parties 
was  that  tbe  Insurance  company  should  not 
be  liable,  and  plaintiff  cannot  recover.  I 
charge  you  that  if  you  find  from  the  evi- 
dence In  this  case  that  the  amputation  of 
plaintiff's  foot  was  made  necessary  because 
of  the  accident  which  he  claims  to  have 
received,  aggravated  the  effects  of  a  pre-exist- 
ing disease,  or  tbe  disease  aggravated  tbe  ef- 
fects of  the  accident,  then  in  such  case  tbe 
amputation  would  not  be  the  result  of  the 
accident  alone,  but  it  would  be  caused  part- 
ly by  the  disease  and  partly  by  the  accident, 
and  the  contract  between  the  parties  ex- 
empted the  defendant  from  liability  there- 
for, and   plaintiff  cannot  recover." 

Ooimsel  for  tbe  defendant  claims  that  the 
plaintiff  at  the  time  of  the  application  for 
and  the  issuance  of  the  policy  and  at  the 
time  of  the  accident,  was  afflicted  with  dia- 
betes, and  that  the  gangrene  and  amputation 
necessitated  thereby  were  the  result  of  the 
disease,  and  not  of  the  accident  Tbe  evi- 
dence of  the  physicians  on  the  part  of  the 
plaintiff  as  well  as  of  the  defendant  showed 
that  there  are  three  forms  of  diabetes,  one 
of  which  Is  curable.  Plaintiff  gave  evi- 
dence showing  the  existence  of  sugar  In  the 
plaintiff's  urine  before  the  issuance  of  the 
policy;  that  it  was  the  form  that  was  cur- 
able, and  that  his  physician  then  pronounced 
him  cured  of  the  disease.  After  the  amputa- 
tion an  anayisis  of  the  urine  showed  tbe 
presence  of  sugar.  There  was  evidence  tend- 
ing to  show  that  a  shock  such  as  that  suf- 
fered by  the  plaintiff  was  liable  to  cause 
diabetes.  Defendant's  own  physician  diag- 
nosed the  gangrene  as  being  traumatic;  I.  e., 
caused  by  the  wound.  It  would  be  of  no 
profit  to  the  parties  or  to  the  profession  to 
extend  this  opinion  Into  a  detail  of  the  evi- 
dence. The  evidence  was  ample  to  Justify 
the  finding  of  the  Jury  that  the  plaintiff 
was  not  afflicted  with  diabetes  when  he  ap- 
plied for  and  received  his  policy,  and  that 
the  disease  which  developed  subsequent  to 
the  accident  was  attributable  to  It 

Judgment  affirmed. 
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KENNEDY  r.  STATE  BOARD  OF  REGIS- 
TRATION  IN   MEDICINE   et  al. 

(Supreme  Court  of  Michigan.    July  23,  1906.) 

1.  Statutks— Effect  of  Pakhal  Invauditt 

— POWEBS    OF    BOABD     OF    ReOISTBATION     III 

Medicini. 

The  anconBtitutionallty  of  the  provision 
in  Pub.  Acts  1899,  p.  872,  No.  237,  i  8,  subd. 
<(,  that  the  board  of  registraion  in  medicine 
shall  refuse  to  issue  a  certificate  of  registration 
to  any  person  guilty  of  grossly  unprofessional 
and  dishonest  conduct  of  a  character  likely  to 
deceive  the  public,  does  not  affect  the  validity 
of  a  further  provision  in  the  same  subdivision 
that  the  board  may  revoke  a  certificate  of  any 
registered  practitioner  who  inserts  any  adver- 
tisement in  any  newspaper,  pamphlet,  circular, 
-or  other  written  or  printed  paper,  relative  to 
venereal  diseases,  or  other  matter  of  an  obscene 
or  offensive  nature  derogatory  to  good  morals 

2.  Constitutional  Law— Jddioiai.  Powebs 
—Revocation  of  Cebtificate  of  Medical 
Pbactitioneb. 

Pub.  Acts  1899,  p.  372,  No.  237,  I  3,  subd. 
<>,  providing  that  the  board  of  registration  in 
medicine  may  revoke  the  certificate  of  registra- 
tion of  any  registered  practitioner  who  in- 
serts any  advertisement  in  any  newspaper,  or 
other  written  or  printed  paper,  relating  to  vene- 
real diseases,  or  other  matter  of  any  obscene  or 
offensive  nature  derogatory  to  good  morals,  is 
not  unconstitutional,  as  conferring  a  judicial 
power  on  the  board,  though  no  provision  is 
made  for  an  appeal  to  the  courts  from  its  de- 
cision. 

[Ed.  Note. — For  cases  in  point,  see  yoL  10, 
■Cent.  Dig.  Constitntional  Law,  {  145.] 

Appeal  from  Circuit  Court,  Wayne  County, 
In  Chancery;  Henry  A.  Maudell,  Judge. 

Action  by  James  D.  Kennedy  against  tbe 
state  board  of  registration  in  medicine  and 
others.  From  a  decree  dismissing  the  bill. 
Complainant  appeals.    Affirmed. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  GRANT,  MONTGOMERY,  and 
MOORE,  JJ. 

Alex.  L.  Groesbeck  and  Seward  L.  Merrlam, 
for  ai^ellant.  John  E.  Bird,  Atty.  Gen. 
(Charles  W.  McGUl  and  George  &  Law, 
of  counsel),  for  appellees. 

CARPENTER,  O.  J.  Complainant  Is  a  li- 
censed physician  and  has  been  engaged  In 
tbe  practice  of  his  profession  In  the  city  of 
Detroit  In  this  state  for  several  years.  The 
individual  defendants  are  the  members  of  the 
state  board  of  registration  in  medicine.  That 
board  was  created  by  Act  No.  237,  p.  869, 
of  the  Public  Acts  of  1899.  On  the  30th  oi 
December,  190.S,  defendants  notified  complain- 
ant that  be  was  "charged  with  having  in- 
serted or  caused  to  be  inserted  under  date 
of  September,  19,  1903,  a  certain  advertise- 
ment In  the  Evening  News,  a  newspaper 
printed  and  published  In  the  city  of  Detroit, 
AVayne  county,  state  of  Michigan,  a  copy  of 
said  advertisement  being  hereto  annexed,  rel- 
ative to  venereal  diseases,  and  containing 
matter  of  an  obscene  and  offensive  nature 
derogatory  to  good  morals,"  and  ordered  him 
to  show  cause  on  January  21,  1904.  at  3 
p.  m.  "why  this  certificate  of  registration  as 


a  physician  and  surgeon  •  •  •  should 
not  be  revoked  under  and  pursuant  to  subdi- 
vision 6  of  section  3,  Act  No.  237,  p.  372, 
of  the  Public  Acts  of  1899,  as  amended  by 
Act  No.  191,  p.  273,  of  the  PubUc  Acts  of 
1903."  Complainant  instituted  this  suit  In 
chancery,  charging  that  defendants  are 
prejudiced  and  have  prejudged  bis  case, 
and  that  subdivision  6  of  section  3  of  Act 
No.  191,  p.  273,  of  the  Public  Acts  of  1903 
was  unconstitutional,  praying  that  defendants 
be  mjoined  from  revoking  his  certificate. 
Defendants  answered.  The  case  was  heard 
In  the  lower  court  upon  testimony  taken  In 
open  court  and  a  decree  therein  entered  dis- 
missing complainant's  bill.  From  that  de- 
cree complainant  appeals  to  this  court. 

We  agree  with  the  learned  trial  Jadge — 
whose  carefully  prepared  opinion  Is  a  part  of 
the  record  In  this  case — ^that  the  testimony 
"adduced  at  the  bearing  utterly  failed  to 
sustain  said  first  contention,"  viz.,  tbe  con- 
tention that  defendants  are  prejudiced  against 
complainant  and  have  prejudged  bis  case. 
The  only  question  remaining  for  our  consid- 
eration relates  to  tbe  constitutionality  of  said 
subdivision  0  of  section  3.  That  subdivi- 
sion reads:  "The  board  of  registration  in 
medicine  shall  refuse  to  Issue  a  certificate 
of  registration  provided  for  In  this  section  to 
any  person  guilty  of  grossly  unprofessional 
and  dishonest  conduct  of  a  character  likely 
to  deceive  the  public,  and  said  board  shall, 
after  due  notice  and  hearing,  revoke  a  certifi- 
cate Issued  subsequent  to  tbe  date  of  the 
passage  of  tbls  act,  or  subsequent  to  the 
date  of  tbe  passage  of  Act  No.  237  of  tbe 
Public  Acts  of  1899,  for  like  cause  or  for  of- 
fenses involving  moral  turpitude,  habitual 
Intemperance,  the  drug  habit,  or  for  fraud 
or  perjury  In  connection  with  obtaining  of 
a  certificate  of  registration  or  for  a  certlfl- 
cate  obtained  or  Issued  through  error,  when 
such  offenses  shall  have  been  legally  estab- 
lished in  a  court  of  competent  jurisdiction: 
And  provided  further,  after  the  passage  of 
this  act  the  board  may  at  its  discretion  re- 
voke the  certificate  of  registration,  after 
due  notice  and  hearing  of  any  registered 
practitioner  who  Inserts  any  advertisement  in 
any  newspaper,  pamphlet,  circular,  or  other 
written  or  printed  paper,  relative  to  venereal 
diseases  or  other  matter  of  any  obscene  or 
offensive  nature  derogatory  to  good  morala" 

In  support  of  his  contention  that  this  sec- 
tion is  unconstttutional,  complainant  cites 
several  cases.  Matthews  v.  Murphy  (Ky.) 
63  S.  W.  785,  54  L.  R.  A.  416;  Ex  parte  Mc- 
Nulty,  77  Cal.  164,  19  Pac.  239,  11  Am.  St 
Rep.  257;  Hewitt  v.  Tbe  Board  of  Medical 
Examiners  (Cal.  Sup.)  84  Pac.  39.  The 
strongest  and  best  reasoned  of  these  cases 
is  Matthews  v.  Murphy.  That  case  alone 
will  receive  consideration  because  tbe 
grounds  upon  which  it  is  held  Inapplicable 
makes  all  the  others  inapplicable.  In  that 
case  it  was  held  that  a  statute  giving  the 
state  board  of  health   authority  to   revoke 
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-a  certificate  to  practice  medicine  on  -  proof 
that  the  holder  was  guilty  of  "grossly  unpi^ 
fesalonal  conduct  of  a  character  likely  to  de- 
ceive or  defraud  the  public"  -was  unconstitu- 
tional upon  the  ground  that  the  statute  does 
not  advise  the  physician  "In  advance  what 
act  or  acts  may  be  In  violation  of  Its  pro- 
Tlsions.  •  •  «  He  might  do  an  act  which 
he  regarded  as  entirely  proper,  which  neither 
Tlolated  moral  law  nor  involved  turpitude, 
still  such  acts  might,  in  the  opiniofa  of  the 
state  board  of  health,  amount  to  unprofes- 
sional conduct,  and  which  In  Its  opinion  did 
or  was  calculated  to  deceive  or  defraud  the 
public.  •  •  •  The  Legislature,  in  effect, 
baa  attempted  to  commit  to  the  state  board 
of  health  the  right,  after  the  physician  has 
done  some  act,  to  determine  what  Its  effect 
Is  to  be^  and.  If  in  Its  Judgment  he  should 
be  deprived  of  the  right  to  practice  his  pro- 
fession. It  can  Inflict  the  punishment  upon  him 
by  revoking  bis  license."  This  reasoning 
presents  no  argument  for  declaring  unconsti- 
tutional that  part  of  subdivision  6,  under 
which  defendants  are  proceeding  to  try  com- 
plainant, viz.,  that  giving  them  authority  to 
revoke  bla  certificate  because  he  inserted  an 
advertisement  in  a  newspaper  relative  to  ven- 
ereal diseases.  Indeed,  in  deciding  Matthews 
V.  Murphy,  the  court  recognize  the  constltn- 
tionall^  of  such  a  law.  This  is  shown  by 
the  following  quotation  from  its  opinion, 
viz.:  "If  the  Legislature  desires  to  declare 
for  what  acts  or  conduct  a  physician's  li- 
cense to  practice  medicine  shall  be  revoked 
It  Is  competent  to  do  so,  and  to  vest  in  some 
tribunal  authority  to  investigate  and  try  the 
charge  which  may  be  made  under  such  a 
statute." 

Is  the  law  which  authorized  defendants  to 
revoke  complainant's  certificate  on  the 
ground  that  he  Inserted  an  advertisement  In 
the  newspaper  relative  to  venereal  diseases 
unconstitutional?  Complainant  contends  that 
It  is  and  advances  many  reasons  In  support 
of  that  contention.  It  may  fairly  be  said 
that  all  those  reasons  rest  uix>n  the  assump- 
tion that  the  revocation  of  that  certificate  is 
an  exercise  of  Judicial  power.  All  of  com- 
plainant's objections  to  the  constitutionality 
of  the  law  are  completely  answered  by  saying 
that  this  assumption  is  unfounded.  This  is 
shown  so  clearly  by  the  opinion  of  the  Su- 
preme Court  of  Minnesota  In  State  v.  Board 
of  Medical  Examiners,  34  Minn.  389,  26  N. 
W.  123,  that  we  make  the  argument  In  that 
opinion  a  part  of  this:  "The  radical  fallacy 
in  tills  chain  of  argument  Is  the  assumption 
that  the  revocation  of  such  a  license  is  the 
exercise  of  Judicial  power.  'Due  process  of 
law,'  or  'the  law  of  the  land'  (which  means 
the  same  thing),  Is  not  necessarily  Judicial 
proceedings.  Private  rights  and  the  enjoy- 
ment of  property  may  be  Interfered  with  by 
the  legislative  or  executive,  as  well  as  the 
Judicial,  department  of  government.  When 
it  is  declared  that  a  person  shall  not  be  de- 


prived of  his  property  without  'due  process 
of  law'  it  means  such  an  exercise  of  the 
powers  of  government  as  the  settled  maxims 
of  law  permit  and  sanction,  under  such 
safeguards  as  these  maxims  prescribe  for  the 
class  of  cases  to  which  the  one  In  question 
belongs.  Cooiey,  Const  Lim.  350.  This  con- 
stitutional guaranty,  which  Is  as  old  as 
Magna  Charta,  as  It  Is  found  in  this  or  an 
equivalent  form  In  every  American  Constitu- 
tion, is  Intended  to  secure  the  citizen  from 
the  arbitrary  exercise  of  the  powers  of 
government,  unrestrained  by  the  established 
principles  of  right  and  distributive  Justice. 
The  validity  of  a  statute  which  interferes  with 
a  man's  enjoyment  of  his  property  is  to  be 
tested  by  those  principles  of  civic  and  con- 
stitutional protection  which  have  become 
established  in  our  system  of  laws.  Bank  of 
Columbia  v.  Okely,  4  Wheat  (U.  8.)  236,  4 
L.  Ed.  659;  Murray's  Lessee  v.  Hoboken 
Land  Co.,  18  How.  (U.  S.)  272,  15  L.  Kd.  372; 
Davidson  v.  New  Orleans,  96  U.  8.  97,  24 
L.  Ed.  616;  Cooiey,  Const  Lim.  355.  "Taxa- 
tion, in  one  sense,  takes  a  man's  property, 
yet  it  was  never  suggested  that  proceedings 
to  enforce  and  collect  a  tax  must  be  Judicial. 
So,  the  exercise  of  the  general  police  power 
of  the  state  often  materially  Interferes  wltli 
or  restricts  a  person's  enjoyment  of  his  prop- 
erty, yet  it  was  never  heard  that  for  that 
reason,  it  was  the  exercise  of  Judicial  power, 
or  that  if  not  exercised  by  Judicial  pro- 
ceedings in  court,  it  was  not  'due  process  of 
law,'  or  'the  law  of  the  land.'  It  has  never 
been  held  that  the  granting,  or  refusing  to 
grant  such  a  license  as  this  was  the  exercise 
of  Judicial  power,  and  In  fact  this  Is  not 
claimed  In  this  case;  and  there  is  no  possible 
distinction  In  this  respect  between  refusing 
to  grant  a  license  and  revoking  one  already 
granted.  Both  acts  are  an  exercise  of  the 
police  power.  The  power  exercised  and  the 
object  of  its  exercise  is,  in  each  case.  Identi- 
cal, viz.,  to  exclude  an  incompetent  or  un- 
worthy person  from  this  employment 
Therefore  the  same  body  which  may  be  vest- 
ed with  the  imwer  to  grant  or  refuse  to  grant 
a  license,  may  also  be  vested  with  the  power 
to  revoke.  The  statutes  of  all  the  states  are 
fall  of  enactments  giving  the  power  to  re- 
voke licenses  of  dealers.  Innkeepers,  hackmen, 
draymen,  pawnbrokers,  auctioneers,  pilots, 
engineers,  and  the  like,  to  the  same  bodies, 
boards,  or  officers  who  are  authorized  to  issue 
them,  such  as  city  councils,  county  commis- 
sioners, selectmen,  boards  of  health,  boards 
of  excise,  etc.  The  constitutionality  of  such 
laws,  as  a  valid  exercise  of  the  police  power, 
has  often  been  sustained,  and  indeed,  rarely 
questioned.  Cooiey,  Const  Lim.  283  and  597, 
and  cases  cited."  This  doctrine  Is  supported 
by  other  authorities.  See  Meffert  v.  State 
Board  of  Medical  Registration,  72  Pac.  247, 
6«  Kan.  710,  1  L.  R.  A.  (N.  S.)  811;  State  v. 
Webster.  150  Ind.  607.  50  N.  B.  750,  41  L.  R.  A. 
212;  Dent  v.  West  Virginia,  129  U.  S.  114,  0 
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Sap.  Ct  231,  32  L.  Ed.  623,  and,  so  far  as 
we  have  been  able  to  discover,  there  is  no 
authority  against  It 

CompIalnaDt  insists  that  these  cases  are 
not  authoritative  because  the  statutes  there 
upheld  provided  for  "the  right  of  appeal  to 
a  competent  court  •  •  •  so  that  If  any 
constltntlonal  right  has  been  invaded  the 
act  was  merely  preliminary  and  subject  to 
correction  in  at  trial  court"  As  I  understand 
this  argument,  it  is  not  contended  that  snch 
statutes  are  unconstitutional  unless  they  con- 
tain a  provision  for  a  review  by  a  court  of 
whatever  the  board  of  Investigating  tribunal 
Is  authorized  to  do,  and  If  that  contention 
were  made  It  Is  answered  by  the  reason- 
ing quoted  from  the  Minnesota  case.  The 
proposition  upon  which  the  argument  rests 
Is  i^at  a  statute  cannot  deprive  one  of  the 
right  to  seek  redress  in  a  court  for  the  in- 
vasion of  a  constitutional  right.  This  prop- 
osition Is  sound  and  receives  our  assent  and 
Is  not  violated  by  the  statute  in  question.  If 
that  statute  la  observed,  it  follows  from  what 
lins  already  been  said  that  no  one  will  be  de- 
prived of  a  constitutional  right,  and  in  that 
case  a  provision  for  an  appeal  to  a  court  Is 
not  essential.  If  through  nonobservance  of 
the  statute,  complainant  or  any  other  physi- 
cian is  deprived  of  a  constitutional  right, 
there  is  nothing  therein  which  prevents  bis 
obtaining  adequate  redress  in  a  court 

The  decree  dismissing  the  bill  is  affirmed. 


ALLEN   v.   BAINBRIDGE. 
(Supreme  Court  of  Michigan.    July  23,  1006.) 

1.  Neoliobnce— Fires. 

It  is  the  duty  of  one  setting  a  fire  and 
burning  rubbishy  on  his  own  premises  to  exer- 
cise the  precaution  which  a  prudent  man  under 
iilce  circumstances  would  exercise,  considering 
the  facts  and  place  where  the  fire  was  set  and 
the  nature  of  the  material  attempted  to  be 
burned,  together  with  the  nature  of  the  ma- 
terial liable  to  be  reached  by  the  fire,  together 
with  the  condition  and  force  of  the  wind  and 
the  proximity  of  the  premises  of  another. 

[EM.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence.  S§  28-30.] 

2.  SAira— Bdbden  or  Paoor. 

One  suing  for  damages  from  fire  set  by 
another  must,  to  recover,  prove  by  a  prepon- 
derance of  the  evidence  ttiat  the  fire  was  negli- 
gently  allowed  to  escape  from  the  premises  of 
the  latter  to  the  premises  of  the  former. 

[Ed.  Note. — For  cases  in  point  see  vol.  37, 
Cent  Dig.  Negligence,  {  226.] 

8.  Damages— BuBDEN  of  Paoor— Neqlioencb 
—Fires. 

One  suing  for  damages  from  fire  set  by 
another  on  his  own  premises  must,  to  recover, 

Srove  by  a  preponderance  of  the  evidence  the 
amagea  snstained. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Damages,  §  454.] 

4.  Eminent    Domain— Takiso    for   Private 

Use— CONSTITtTTTONAL     LAW— DUE     PROCESS 

ot  Law — DErBiVATioN  o»  Pbopebtt. 

Comp.  Laws,  |!  11,053,  making  every  per- 
son negliacently  setting  Ore  on  bis  own  prop- 
erty to  the  injury  of  the  property  of  another 
guilty  of  a  misdemeanor  punishable  by  a  fine, 


or  by  imprisonment  or  both,  and  also  Batle 
to  the  party  injured  in  double  the  amoont  of 
tlie  damages,  recognizes  the  right  of  one  dam- 
aged by  the  act  of  another  to  recover  compm- 
sation  therefor,  and  the  act  is  not  unconstitn- 
tional  as  taking  the  jwoperty  of  one  pen»n  ami 
giving  it  to  another  without  compensation. 
5.  Damages  —  Double  Dakaoes  —  Fires - 
Neolioenoe— Unitbuai.  PomamfENT. 
The  statute  is  not  nnconstitntional  on  the 
ground  that  it  inflicts  onosnal  punishment 
0.  Same— Fires— Negi.igenc:b—Doubi.b  Dam- 
ages—Statdtes—Implied  Repeai.. 

Pub.  Laws  100.S,  p.  409,  No.  249,  provid- 
ing for  the  preservation  of  the  forests  of  the 
state  and  for  the  prevention  and  suppreasioB  at 
forest  and  prairie  fires,  declaring  that  nolhinf 
in  the  act  shall  be  construed  as  affecting  an; 
right  of  action  for  damages,  but  repealing  actt 
inconsistent  with  it,  does  not  impliedly  Npeal 
Comp.  Laws,  f  11,663,  authorizing  the  reooveir 
of  double  damages  for  the  destruction  of  pn^ 
erty  by  fire  aet  by  another. 

Error  to  Circuit  Court  Chippewa  Connty; 
Joseph  H.  Steere,  Judge. 

Action  by  John  D.  Allen  against  Ja«A 
Balnbrldge.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Afltrmed. 

Argued  before  CARPENTER,  O.  J.,  and  ll^ 
ALVAT,  GRANT,  HOOKER,  and  HOOBB,  JJ. 

Lanning  &  McMahon  (Conriek  &  Brown, 
of  counsel),  for  appellant  Doig  &  Dolg  (F. 
T.  McDonald,  of  counsel),  for  appellee. 

MOORE,  J.  This  action  was  brought  for 
the  recovery  of  damages  sustained  by  the 
plaintiff  by  the  burning  of  a  bam  and  other 
property  belonging  to  him,  by  fire  which 
passed  from  the  premises  of  the  defendant  to 
those  of  the  plaintiff.  The  plaintiff  recoverdl 
a  verdict  and  Judgment  The  case  is  brought 
here  by  writ  of  error. 

It  was  the  claim  of  plaintiff  that  defeml- 
ant  without  taking  any  precautions  to  control 
the  fire,  set  one  out  on  the  premises  adjoin- 
ing to  his  at  a  time  when  it  was  not  reason- 
ably prudent  to  do  so,  and  negligently  per- 
mitted It  to  escape  to  the  premises  of  the 
plaintiff.  The  defendant  claims  that  the 
damage  was  occasioned  by  the  springing  up 
suddenly  of  a  strong  wind,  and  for  that  rea- 
son he  is  not  liable.  Each  party  gave  tei^tl- 
mony  tending  to  sni^wrt  bis  theory  of  the 
case. 

Error  is  assigned  because  the  Judge  did  not 
give  defendant's  second  and  third  requesta 
to  charge.  These  requests  referred  to  the 
subject  of  defendant's  negligence.  They  wm 
not  correct  statements  of  the  law.  The  Jndge 
charged  the  Jury :  "Taking  up  the  question 
of  negligence  it  Is  said  to  be  a  failure  on  tlie 
part  of  a  person  to  olwerve,  for  the  protec- 
tion of  another's  Interest  such  care  and  pre- 
caution and  vigilance  as  the  cIrcumstanceJ 
Justly  demand,  and  the  want  of  which  causes 
the  injury.  And  so  it  was  the  duty  of  Mr. 
Bainbridge,  while  setting  fire  and  burning 
robbish  on  his  own  premises,  to  exercise  the 
usual  precaution  which  a  prudent  man,  under 
like  circumstances,  having  a  knowledge  of  the 
facts  as  they  existed,  and  knowing  the  dan- 
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ger,  would  and  should  exercise  and  use.  Now 
tbat  Is  a  question  of  fact  for  the  jury.  In 
passing  upon  tbat  you  are  to  take  into  con- 
sideration all  the  facts  and  circumstances 
proven,  the  place  where  the  fires  were  set, 
the  extent  of  the  fires,  the  nature  of  the  mate- 
rial which  the  fires  were  set  In,  and  which 
they  were  liable  to  reach,  the  condition  and 
force  of  the  wind,  the  proximity  of  the  prem- 
ises of  his  neighbors,  and  of  the  buildings  of 
Lis  neighbors,  and  of  the  combustible  mate- 
rial around  them ;  all  those  are  questions  for 
you.  Whether  or  not  it  was  careless  under 
the  circumstances  to  set  this  fire  and  to  al- 
low It  to  escape  as  It  did,  is  a  question  which 
the  court  cannot  decide,  and  which  the  jury 
are  called  upon  to  decide.  The  burden  of 
proof  In  this  case  upon  those  issues  Is  upon 
tbe  plaintiff.  In  order  to  recover  the  plaintiff 
must  satisfy  you  by  a  preponderance  of  evi- 
dence that  this  flre  was  negligently  allowed 
to  escape  from  the  premises  of  Mr.  Bain- 
bridge  to  the  premises  of  the  plaintiff,  and 
must  satisfy  you  by  a  preponderance  of  evi- 
dence. If  there  was  negligence,  and  If  you 
come  to  that  question,  what  damages  were 
suffered."  This  charge  properly  presented 
that  phase  of  the  case.  See  Richter  v. 
Harper,  95  Mich.  221,  64  N.  W.  7C8,  and  cases 
cited;  Bolton  v.  Calkins,  102  Mich.  69,  60  N. 
W.  297;  Brown  v.  Brooks  (Wis.)  66  N.  W. 
886,  21  h.  R.  A.  256. 

Birror  is  assigned  because  the  court  doubled 
the  damages  found  by  tbe  Jury,  counsel  in- 
sisting this  was  a  matter  of  discretion,  and 
as  the  defendant  Intended  no  harm,  tbe  judge 
should  not  have  doubled  tbe  damages.  Sec- 
tion 11,653,  Comp.  Laws,  reads :  "Every  per- 
son who  shall  willfully  or  negligently  set  flre 
to  any  woods,  prairies,  or  grounds  not  bis 
own  property,  or  shall  willfully  or  negligent- 
ly permit  any  fire  to  pass  from  bis  own 
woods,  prairies,  or  grounds,  to  the  injury  or 
destruction  of  the  property  of  any  other  per- 
son, shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof,  shall  be  punished 
by  a  fine  not  exceeding  one  thousand  dollars, 
or  by  imprisonment  in  tbe  county  jail  not 
exceeding  one  year,  or  both,  in  the  discretion 
of  the  court;  and  shall  also  be  liable  to  tbe 
party  Injured  In  double  the  amount  of  dam- 
ages sustained."  This  statute  was  construed 
in  Rosevelt  v.  Hanoid,  65  Mich.  414,  32  N. 
W.  443,  and  a  similar  statute  in  Swift  v.  Ap- 
plebone,  23  Mich.  252 ;  Trompen  v.  Vorbage, 
54  Mich.  304,  20  N.  W.  53 ;  and  Fye  v.  Chnpin, 
121  Mich.  675,  80  N.  W.  797.  These  opinions 
Justify  the  course  taken  by  tbe  circuit  Judge. 

It  is  said  the  law  is  unconstitutional  be- 
cause it  takes  the  property  of  one  person  and 
gives  it  to  another  without  any  compensation. 
It  is  a  sufficient  answer  to  this  argument  to 
say  that  the  statute  recognizes  that  where 
one  has  been  damaged  by  the  negligent  act 
of  another,  compensation  should  follow.  It  is 
said  tbe  statute  Inflicts  unusual  punishment, 
and  for  that  reason  is  In  violation  of  the  Con- 


stitution. Tbe  Legislature  recognized  tor  a 
long  time  that  much  mischief  is  done  by  tbe 
wrongful  or  negligent  use  of  fire.  It  is  part 
of  tbe  history  of  the  state  tbat  vast  portions 
of  it  have  been  devastated  by  forest  flres, 
resulting  in  the  destruction  of  much  valuable 
property,  and  the  loss  of  many  lives.  It  can- 
not be  said  that  to  one  who  makes  a  negli- 
gent use  of  this  dangerous  element,  tbe  stat- 
ute Inflicts  an  unusual  punlshmeut  The 
statute  has  been  in  existence  for  60  years.  It 
has  frequently  been  before  the  courts.  We 
see  no  adequate  reason  now  for  holding  It  un- 
constitutional. 

It  is' said  tbe  statute  Is  repealed  by  Act 
No.  249,  p.  409,  Public  Laws  of  1903.  That 
act  Is  entitled  "An  act  to  provide  for  the 
preservation  of  the  forests  of  this  state  and 
for  the  prevention  and  suppression  of  forest 
and  prairie  fires."  It  nowhere  In  terms  re- 
fers to  section  11,653,  Comp.  Laws,  though 
section  19  does  provide  that  "All  acts  and 
parts  of  acts  Inconsistent  with  this  act  are 
hereby  repeated."  Section  14,  however,  pro- 
vides that  "nothing  in  this  act  shall  be  con- 
strued as  affecting  any  right  of  action  for 
damages."  It  Is  clear  that  If  it  were  not  for 
this  act  tbe  plaintiff  would  have  a  right  of 
action  for  damages  under  section  11,653. 
Comp.  Laws.  Inasmuch  as  the  act  provides 
that  Its  enactment  shall  not  affect  any  right 
of  action  for  damages,  we  think  It  cannot  t>e 
said  It  takes  away  such  right  of  action. 

Judgment  is  affirmed. 


CARBY   et   al.   v.   NISSLB  et  al. 
(Supreme  Court  of  Michigan.    July  23,  1906.) 

1.  Witnesses  —  Impeaohmxrt  —  Cortbadic- 

TOKT    SlAIEUBNTS. 

In  an  action  on  a  note  by  indorsees  thereof, 
where  one  of  the  Indorsers  had  testified  as  to 
the  execution  of  the  notes,  and  their  assignment 
to  tbe  plaintiffs,  proof  of  statements  by  him 
that  be  still  owned  tbe  notes,  and  that  he  had 
deposited  them  in  the  bank  as  collateral  and 
obtained  money  on  them  was  admisgible  for 
the  purpose  of  impeachment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  II  1247,  1257.] 

2.  Bills  and   Notes— Indosbekicnt— Action 
—Evidence. 

In  an  action  by  indorsees  of  a  note  against 
the  maker,  where  there  was  evidence  that  the 
Indorsees  were  not  bona  fide  purchasers,  de- 
fendants could  show  that  the  notes  were  given 
for  the  price  of  a  horse  together  with  a  guar- 
anty the  breadi  of  which  was  a  defense  to  the 
notes. 

3.  Trial  — Ahohments   or  Counsel  — Com- 
ments on  Evidence. 

In  an  action  on  a  note  given  for  the  price 
of  a  horse,  evidence  that  the  horse  had  been 
taken  back  to  the  payees,  and  another  horse 
demanded  in  its  place  was  sufficient  to  justify 
the  statement  by  counsel  that  the  horse  had 
been  returned  to  one  of  the  payees,  and  that  if 
he  had  not  disposed  of  bUn  he  still  had  him. 

Error  to  Circuit  Court,  Washtenaw  Coun- 
ty: Edward  D.  Klnne,  Judge. 
Action  by  Alice  Carey  and  another  against 
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William  P.  Nlssle  and  others.  From  a  judg- 
ment In  favor  of  defendants,  plaintiffs  bring 
error.    Affirmed. 

This  Is  a  suit  upon  a  promissory  note  of 
$233.33,  of  whlcb  the  defendants  were  makers 
and  W.  B.  Stlmmel  and  Ik  Harris,  under  tbe 
name  of  Stlmmel  &  Harris,  were  payees,  and 
Indorsed  by  them  to  tbe  plaintiffs  without  re- 
course. The  defendants  reside  at  ISallne,  Mlcb., 
and  the  plaintiffs  and  Stlmmel  and  Har- 
ris reside  at  Plain  City,  Ohio.  The  note  was 
one  of  three  executed  by  these  defendants  to 
Stlmmel  and  Harris,  and  by  them  assigned 
to  the  plaintiffs.  The  notes  were  ^ven  In 
part  payment  of  a  stallion  for  the  price  of 
$1,500.  The  notes  were  Joint  and  several. 
There  were  to  be  16  subscribers  for  the  pur- 
chase of  the  horse  at  $100  apiece.  The  con- 
tract for  tbe  sale  of  the  horse  contained  a 
guaranty,  that  he  "would  get  50  per  cent,  of 
the  breeding  mares  foaled  by  side."  In  case 
the  guaranty  should  fall,  Stlmmel  &  Harris 
agreed  to  replace  him  with  another  horse  of 
the  same  breed,  price,  and  equal  merit,  upon 
deilveiy  of  tbe  above-named  horse,  if  as 
sound  and  In  as  good  condition  as  when  pur- 
chased. Defendants  gave  evidence  tending 
to  show  fraud  on  tbe  part  of  Stlmmel  &  Har- 
ris and  of  their  agent  O'Hara,  In  the  sale 
of  the  horse,  of  a  breach  of  warranty,  of  the 
surrender  of  the  horse,  demand  of  another 
to  take  its  place,  and  the  refusal  of  Stlmmel 
&  Harris  to  comply  therewith.  The  evidence 
on  the  part  of  defendants  also  disclosed  that 
Harris  was  tbe  principal  man  In  the  trans- 
action; that  be  was  in  tbe  employ  of  tbe 
plaintiffs  on  their  farm  In  Ohio;  lived  with 
them ;  bad  been  in  tbe  employ  of  tbelr  father 
before  his  death;  that  plaintiffs  Indorsed 
Stlmmel  &  Harris'  note  for  the  purchase  of 
the  horse ;  and  that  she  knew  that  the  basis 
of  tbe  notes  was  a  Iiorse  trade.  Plaintiffs 
claimed  to  be  bona  fide  purchasers.  They 
gave  evidence  tending  to  show  that  they  in- 
dorsed the  note  here  In  suit  and  tbe  other 
two;  that  they  took  them  to  tbe  bank  in 
Plain  City,  Indorsed  them,  obtained  tbe  mon- 
ey, and  that  that  money  was  used  in  payment 
of  the  notes  they  had  previously  Indorsed 
for  Stlmmel  and  Harris.  On  cross-examina- 
tion of  Alice  she  testified  as  follows:  "Q. 
What  was  the  agreement  between  you  and 
Mr.  Harris  as  to  what  be  would  do  in  case 
you  failed  to  recover  upon  those  notes?  Did 
he  agree  to  pay  you  back  your  money?  A. 
Yes,  sir.  Q.  And  wasn't  It  because  of  that 
agreement  that  you  let  blm  have  the  money, 
and  has  not  he  paid  a  portion  of  it  back  to 
you?  A.  Of  course  we  will  not  lose  It  Q. 
Has  not  he  paid  part  of  it  back?  A.  No,  sir. 
Q.  Do  you  hold  his  note  for  it?  A.  I  am 
not  decided.  I  am  not  prepared  to  say.  Q. 
And  Isn't  it  because  he  gave  yon  his  note  for 
that  amount,  or  agreed  to  pay  it  back  to  yon 
that  you  made  the  Indorsement  of  those  notes 
'without  recourse'?  A.  Yes."  She  endeavor- 
ed to  correct  this  testimony  upon  redirect 


examination.  Her  testimony  on  cross-exam- 
ination, if  true,  had  an  Important  bearing 
upon  the  question  of  bona  fides.  Its  truth 
was  for  the  Jury.  Verdict  and  judgment  were 
rendered  for  the  defendants. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAT.  GRANT,  HOOKER,  and  MOORE. 
JJ. 

Frank  A.  Stivers  (M.  J.  Lehman,  of  coun- 
sel), for  appellants.  Frank  B.  Jones  and 
John  P.  Kirk,  for  appellees. 

GRANT,  J.  (after  stating  the  facts).  L 
Tbe  court  correctly  Instructed  the  jury  upon 
tbe  law  of  tbe  case,  stating  the  theory  of 
each  of  the  parties.  With  those  principles 
of  law  tbe  profession  is  familiar.  This  case 
In  many  of  Its  facts  is  similar  to  Fink  r. 
Chambers,  95  Mich.  508,  56  N.  W.  375,  and  is 
ruled  by  it  Of  the  allegations  of  error  three 
only  need  discussion.  Harris  was  a  witness 
for  the  plaintiffs  to  prove  the  execution  of  the 
notes  and  the  assignment  by  blm  and  Stlmmel 
to  tbe  plaintiffs.  On  cross-examination  be 
was  asked  whether  be  bad  not  stated  to 
certain  parties  that  he  still  owned  tbe 
notes ;  that  he  had  deposited  them  in  the  bank 
as  collateral  and  bad  obtained  money  upon 
them.  He  denied  making  such  stateojents. 
The  defendants  were  permitted  to  introduce 
testimony  that  he  had  made  such  statements. 
Counsel  for  plaintiffs  insists  that  this  testi- 
mony was  a  violation  of  the  rule  that  tbe 
statements  of  a  vendor  or  assignor,  after  he 
has  parted  with  his  title,  are  inadmissible 
to  affect  the  rights  of  the  vendee  or  assignee, 
citing  Muncey  v.  Sun  Insurance  Co.,  100  Mich. 
542,  67  N.  W.  662;  Krementz  v.  Howard,  V» 
Mich.  466,  67  N.  W.  526;  Fenton  ▼.  MIllv, 
108  Mich  246,  65  N.  W.  066,  and  other  cases. 
This  testimony  was  not  received  by  tbe  court 
as  substantive  proof,  but  for  the  purpose  of 
impeachment  While  Harris  was  not  asked 
on  direct  examination  what  consideration  be 
received  for  tbe  transfer  of  the  note,  yet  bis 
testimony  that  he  had  transferred  them  to 
the  plaintiffs  opened  the  door  for  an  Inquiry 
as  to  the  consideration  and  ownership  of  the 
notes.  No  error  was  committed  by  the  ruling 
of  the  court 

2.  Error  Is  also  assigned  upon  the  Introduc- 
tion of  the  contract  containing  the  guaranty. 
If  there  bad  been  no  evidence  to  show  that 
pialDtlffs  were  not  bona  fide  purchasers  this 
would  have  been  Incompetent  But  purchas- 
ers with  notice  or  with  such  Icnowledge  as 
should  put  them  upon  inquiry,  take  subject 
to  the  same  defense  that  could  be  made 
against  the  original  payee.  In  other  words, 
such  holders  of  commercial  paper  stand  in 
no  better  position  than  would  their  assignors. 

3.  Complaint  is  made  of  the  following  ar- 
gument by  defendants'  counsel  to  the  Jury: 
"I  stated  that  the  horse  had  been  returned 
to  Mr.  Harris,  and  that  if  he  has  not  disposed 
of  him  be  has  him  at  the  present  time." 
This  and  similar  language  U  based  upon  tbe 
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argument  that  there  was  no  evidence  tending 
to  show  that  the  horse  had  been  returned. 
The  evidence  dlBclosed  that  upon  the  failure 
of  the  horse  to  comply  with  the  guaranty 
the  defendants  returned  him  by  one  Burk- 
hardt  to  Harris,  upon  the  farm  of  the  plain- 
tiffs at  Plain  City;  that  Burkhardt  Informed 
Harris  that  he  had  brought  the  horse  back; 
that  Harris  replied  that  be  could  not  do  any- 
thing  until  he  met  bis  partner  who  would 
be  back  at  5  o'clock.  Burkhardt  further  tes- 
tified: "I  asked  where  we  could  leave  the 
horse.  He  (Harris)  asked  the  liveryman  if 
he  had  room  for  the  horse,  and  be  said 
he  could  make  room.  This  Is  where  I  left 
the  horse.  We  also  agreed  to  meet  in  the 
city."  He  further  testified  that  Hp-rris  and 
Stlmmel  didn't  meet  him  as  agreed,  'Sud  that 
the  next  morning  he  again  went  to  the  farm, 
found  Stlmmel  and  Harris,  requested  another 
horse,  and  they  replied  that  "they  would  not 
do  anything  about  the  horse."  This  was  evi- 
dence tending  to  show  a  return  of  the  horse, 
and  the  demand  for  another  under  the  terms 
of  the  contract 
The  Judgment  is  afilrmed. 


HUBBARD,    MERWIN    &    PARMER   v. 

LEITER. 

(Supreme  Court  of  Michigan.    July  23,  1906.) 

1.  Brokebs  —  CoNTBAci  TO  Pbocobk  Pub- 
CHASES  or  Land  —  CoinnasioNs  —  Whkn 
Babnko. 

An  owner  listed  bia  farm  with  ft  broker 
for  sale,  under  an  agreement  reciting  that  he 
desired  the  broker  to  sell  the  farm  and  that  if 
a  sale  was  made  through  his  influence  a  speci- 
fied commission  should  be  paid.  Held,  that,  on 
the  broker  finding  a  purchaser  to  whom  the 
owner  sold,  the  agreement  became  executed,  and 
the  broker  became  entitled  to  his  commission. 

[Ed.  Note. — ^Tor  eases  in  point,  see  vol.  8, 
Cent.  Dig.  Broker*,  U  65-90.] 

2.  Samk. 

An  owner  empolying  a  broker  to  procure 
a  parcbaser  of  his  farm  cannot  avoid  liability 
{or  the  commission  agreed  on  by  himself  making 
a  sale  to  a  person  procured  by  the  broker  on 
the  terms  originally  proposed. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8, 
Cent.  Dig.   Brokers,  ^i  91-96.] 

Error  to  Circuit  Court,  Berrien  County; 
OrvUle  W.  Coolidge,  Judge. 

Action  by  Hubbard,  Merwin  &  Farmer,  co- 
partners against  Edward  T.  Lelter.  Judg- 
ment for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

Defendant,  a  dealer  in  real  estate,  listed 
bis  farm  of  48  acres  with  the  plaintiffs,  real 
estate  brokers,  for  sale  under  the  following 
written  agreement :  "I  desire  yon  to  sell  for 
me  the  property  described  above  at  the  price, 
terms,  and  kind  of  payment  named,  or  at 
less  price  or  easier  terms  I  may  hereafter 
approve,  and  If  yon  sell  or  trade  same,  or 
refer  a  customer  to  whom  I  sell,  or  If  at- 
tention Is  called  to  said  property  through 
your  influence  in  any  way  directly  or  indi- 
rectly, resulting  In  any  sale  or  exchange^  1 


promise  to  pay  you  a  commission  of  VA  per 
cent  in  trade,  5  per  cent  cash  sala  If,  for 
any  reason  said  property  is  withdrawn  from 
the  market,  I  promise  to  notify  you  Immedi- 
ately. Dated  Oct  7,  1904.  B.  T.  Lelter,  Ad- 
dress, R.  F.  D.  No.  1,  Berriem  Center,  Mich." 
Both  parties  resided  in  Benton  Harbor.  Act- 
ing upon  the  authority  so  conferred  plaintiffs 
entered  Into  negotiations  with  one  Anderson, 
took  blm  in  company  with  defendant  to  de- 
fendant's farm,  and  also  took  defendant  to 
see  the  property  which  Anderson  proposed  to 
excbange.  Defendant  was  satisfied  with  the 
price  of  the  Anderson  property.  Anderson 
was  not  then  satisfied  with  the  price  defend- 
ant asked,  or  with  the  condition  of  the  build- 
ings, claiming  they  were  not  In  good  repair. 
The  deal  was  not  then  consummated.  Plain- 
tiffs bad  several  talks  with  Anderson  subse- 
quently, and  also  with  Lelter  about  the  sale. 
Defendant  made  some  repairs  upon  his  build- 
ings, and  then  sold  the  property  to  Ander- 
son upon  the  same  terms  as  were  first  men- 
tioned between  them.  This  suit  was  brought 
In  Justice  court  to  recover  the  commission 
of  2%  per  cent  provided  for  In  the  contract. 
The  defendant  insisted  that  plaintiffs  did  not 
procure  a  purchaser,  and  were  not  the  pro- 
curing cause  of  the  sale,  but  that  the  sale 
was  made  either  through  another  broker 
named  Hamer,  or  by  defendant's  exertions. 
Verdict  and  Judgment  were  rendered  for  the 
plaintiffs. 

Argued  before  CARPENTER,  O.  J.,  and 
McALVAT,  GRANT,  HOOKER,  and  MOORE. 
JJ. 

John  J.  Sterling,  for  appellant  Cady  dc 
Andrews,  for  appellees. 

GRANT,  J.  (after  stattog  the  facts).  Coun- 
sel for  the  defendant  insists  that  the  contract 
Is  void  for  want  of  mutuality.  There  Is  no 
force  In  this  contention.  Defendant  gave  au- 
thority to  plaintiffs  to  find  a  customer  for 
his  land,  and  agreed  to  pay  a  commission  if 
they  found  one  to  whom  he  should  sell.  It 
he  found  such  a  purchaser  and  defendant 
sold  to  him,  the  contract  became  execute<l 
(McDonald  v.  Ortman,  88  Mich.  645,  50  N. 
W.  644;  Id.,  08  Mich.  43,  66  N.  W.  1055), 
and  plaintiffs  became  entitled  to  their  com- 
mission. The  court  expressly  Instructed  the 
Jury  that  If  Mr.  Hamer  was  the  procuring 
cause  of  the  sale,  the  plaintiffs  could  not 
recover.  It  was  also  contended  on  behalf  of 
defendant  that  negotiations  with  Anderson 
had  been  abandoned  by  the  plaintiffs.  The 
conrt  instructed  the  Jury  that  If  this  were 
so  the  plaintiffs  could  not  recover.  Under 
the  instruction  the  Jury  found  that  there  was 
no  abandonment,  and  that  the  plaintiffs  pro- 
cured a  purchaser  to  whom  the  defendant 
made  a  sale. 

Defendant  requested  the  conrt  to  Instruct 
the  Jury  that  if  the  defendant  himself  was 
the  procuring  cause  of  the  sale  of  his  land 
to  Anderson,  then  plaintiffs  could  not  recov- 
er.   The  reply  to  this  Is  that  there  was  no 
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testimony  on  which  to  base  such  an  Instruc- 
tion. Defendant  conld  not  avoid  his  liability 
by  himself  making  a  sale  to  Anderson  on 
substantially  the  same  terms  as  were  original- 
ly proposed. 

We  find  no  error  upon  the  record,  and  the 
Judgment  Is  affirmed. 


COSTON  V.  COSTON  et  al. 
(Supreme  Court  of  Michigan.    July  23,  1906.) 

1.  EVIDENOB— HKABSAT. 

In  a  contest  over  the  right  to  the  proceeds 
of  a  certificate  in  a  mutual  benefit  association, 
evidence  that  insured,  plaintiff's  husband,  had 
said  he  had  made  a  demand  on  his  mother 
for  the  certificate  which  was  payable  to  her 
in  order  that  a  new  certificate  might  be  ob- 
tained, payable  to  plaintiff,  was  objectionable 
as  hearsay. 

fEd.  Note. — For  cases  in  point,  see  vol.  20, 
Gent  Dig.  Evidence,  ||  1174-1192.] 

2.  INSURANCK— MnrnAii  Bkrkfit  Societies— 
Bbneficiabixs  —  OHA50K  —  Intent  —  Evi- 

DBRCE. 

In  a  contest  over  the  right  to  the  pro- 
ceeds of  a  benefit  certificate,  evidence  held  in- 
sufficient to  show  that  insured  ever  had  any 
intent  to  surrender  his  original  certificate  pay- 
able to  his  mother  and  take  out  a  new  certm- 
cate  payahle  to  his  wife. 

Appeal  from  Circuit  Court,  Kent  County, 
In  Cbancery;    Willis  B.  Perkins,  Judge. 

Action  by  Emma  Coston  against  Catherine 
Coaton  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
rendered. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  GRANT,  BIAIR,  and  MOORE, 
JJ. 

Martin  H.  Carmody  (Francis  A.  Stace, 
Of  counsel),  for  appellant  Catherine  Coston. 
Carroll  &  Nichols,  for  appellee. 

MOORE,  J.  This  Is  a  controversy  as  to 
who  Is  entitled  to  $2,000,  payable  by  the 
Knights  of  the  Modem  Maccabees,  on  the 
death  of  Maurice  Coston.  The  defendant 
Catherine  Coston,  bis  mother  la  the  bene- 
ficiary named  in  the  certificate,  and  the  com- 
plainant is  his  widow.  Maurice  Coston,  then 
unmarried  became  a  member  of  defendant 
society,  March  21,  1900,  and  a  certificate 
payable  at  his  death  to  his  mother  was  Is- 
sued to  him  and  was  by  him  delivered  to 
his  mother,  who  retained  It  until  after  his 
death.  On  January  29,  1901,  Maurice  Cos- 
ton  married  complainant  and  lived  with  her 
until  his  death,  April  21,  1904,  a  child  hav- 
ing been  bom  November  30,  1901,  which 
is  still  living.  No  diange  of  beneficiary  was 
ever  made,  nor  was  any  request  made  by 
the  deceased,  of  the  defendant  order  to 
change  the  beneficiary.  After  his  death,  the 
defendant,  Catherine  Coston  filed  proof  of 
death  and  made  her  claim  as  t>eneficiary,  to 
the  proper  officers  of  the  society,  and  it  is 
claimed,  the  complainant  also  presented  her 
dnlm  to  the  society,  claiming  to  be  oititled 


thereto  as  the  widow  of  said  deceased.  On 
or  about  August  11,  1904,  the  executive  com- 
mittee decided  that  the  defendant  Catherine 
C!oBton  was  entitled  to  the  money,  and  order- 
ed the  same  to  be  paid  to  her.  It  does  not 
appear  that  any  appeal  was  taken  from  tbat 
decision.  If  there  was  it  could  not  bave 
been  heard  before  this  suit  was  brought  as 
the  bill  was  filed  October  6,  1904. 

The  by-laws,  rules,  and  regulations  of  the 
society  contain  the  following  provtslons: 

"Section  2.  The  Great  Camp  shall  be  the 
highest  tribunal  of  the  order.  •  •  •  It 
shall  have  the  power  when  an  appeal  Is  made 
under  the  laws  of  the  order,  from  the  actions 
or  findings  of  the  executive  committee,  to 
decide  i^p  to  the  validity  of  all  death  claims, 
or  any  other  claim  which  a  member  or  the 
beneficiary  of  a  member,  may  have  against 
It,  and  its  decision  shall  be  final  and  binding 
upon  every  member  and  bis  benefldary ;  and 
no  suit  at  law  or  in  equity  shall  be  com- 
menced or  maintained  by  any  member  or 
beneficiary  against  It  until  every  remedy  pro- 
vided by  its  laws  has  been  exhausted." 

"Section  76.  The  executive  committee  shall 
have  power  to  pass  on  all  death  claimsi 
*  *  *  and  the  said  committee  shall  try, 
bear,  and  decide  upon  the  Justice  or  validity 
of  such  claim  and  such  decision  shall  be 
binding  on  same  unless  an  appeal  Is  taken 
to  the  Great  Camp.  The  notice  of  the  ap- 
peal from  the  dedsion  of  the  committee  most 
be  filed  with  the  Great  Record  Keeper  with- 
in 60  days  thereafter.  Tbe  dedsion  of  tbe 
Great  Camp  in  all  such  cases  shall  be  final, 
and  no  suit  in  law  or  In  equity  shall  be  com- 
menced or  maintained  by  any  member  or 
benefldary  against  the  Great  Camp  until 
every  remedy  provided  by  its  laws  baa  bees 
exhausted." 

"Section  83.  No  benefldary  or  endowment 
certiflcate  shall  be  made  payable  to  any  per- 
son, other  than  his  wife,  children,  depoidait, 
mother,  father,  sister,  or  brother  of  the  man- 
ber,  nor  can  any  certificate  be  transferred  by 
a  member  to  any  other  person  than .  the 
above,  and  no  transfer  of  a  certificate  will 
be  binding  on  the  order  unless  the  member 
shall  make  such  change  as  hereinafter  pro- 
vided, and  consent  given  thereto  by  the 
Great  Record  Keeper.  In  case  a  member  de 
sires  to  change  tbe  beneficiary  named  in  Iiis 
certificate  he  shall  make  a  written  request 
therefor,  and  deliver  the  same  wltb  his 
certificate  and  the  sum  of  $1  to  tbe  rec- 
ord keeper  of  his  tent.  On  receiving  such 
wrlttm  request  and  the  fee  therefor,  the 
record  keeper  shall  forward  the  same  to 
the  Great  Record  Keeper,  who  shall  there- 
upon, if  consent  Is  given,  issue  a  new  certifi- 
cate bearing  the  same  number  as  the  one 
surrendered." 

It  is  claimed  by  complainant  and  doiied 
by  defendants,  that  before  and  after  hit 
marriage  the  deceased  promised  to  transfer 
the  insurance  to  ber,  and  that  he  had  told 
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ber  that  ha  had  done  so,  and  that  in  reliance 
upon  this,  she  had  herself  paid  the  dues  and 
assessments.  Coonsel  for  complainant  say 
there  are  three  questions  Involved:  First 
Did  the  complainant  by  her  proofs  establish 
an  eqnltable  and  legal  right  to  the  Insurance 
in  controversy?  Second.  Should  the  testi- 
mony of  complainant  be  excluded  as  being 
equally  within  the  knowledge  of  the  de< 
ceased?  Third.  Did  complainant  lose  her 
rights  to  the  insurance  by  not  appearing  t>e- 
fore  the  committee  of  the  order,  or  tailing 
an  appeal  from  this  order  or  Judgment?  To 
which  counsel  for  the  defendant  the  fraternal 
order  adds  another  Involving  the  following 
defenses:  (a)  That  under  defendant's  laws 
complainant  bad  no  interest  in  the  b^ieflt 
fund,  (b)  That  complainant  failed  to  ex- 
haust ber  remedy  through  the  laws  of  de- 
fendant order,  (c)  That  the  fund  is  an  ex- 
empt fund  beyond  the  process  of  the  court, 
and  a  court  of  equity  has  no  Jurisdiction  to 
enjoin  defendant  order  from  paying  It  to 
the  beneficiary  designated  In  the  certificate. 
Under  (c)  citing  Hunt  v.  Circuit  Judge 
(Mich.)    104  N.   W.  724. 

A  disposition  of  the  first  of  these  questions 
will  make  a  consideration  of  the  others  un- 
necessary. The  recollection  of  the  witnesses 
as  to  the  statement  made  by  deceased  is 
faulty,  but  giving  full  effect  to  the  testi- 
mony offered  on  the  part  of  the  complainant 
the  most  that  can  be  said  of  it  is  that  com- 
plainant made  some  payments,  relying  upon 
a  statement  of  her  husband  that  he  would 
give  or  assign  or  will  the  certificate  of  in- 
surance to  her.  As  a  matter  of  fact  be  did 
none  of  these  things.  Ae  never  requested  ttie 
defendant  order  to  make  the  change.  It  is 
claimed  by  complainant  that  he  made  a  de- 
mand of  the  poUcy  of  his  mother,  and  she 
refused  to  give  it  up.  This  claim  is  based 
iqwn  a  statement  that  her  husband  said  he 
had  made  such  a  demand.  No  witness  was 
called  wlio  beard  such  a  demand  made. 
The  testimony  given  was  hearsay.  The  per- 
sons who  would  know  whether  such  a  de- 
mand was  made  tell  a  very  different  story. 
The  sister  of  deceased  testified  to  hearing  a 
conversation  between  his  mother  and  ber 
brother  in  wlilch  he  said:  "That  they  [re- 
ferring to  bis  wife  and  his  mother-in-law] 
had  been  at  bim  constantly  to  change  his 
policy,  and  he  said  that  owing  to  the  fact 
that  he  bad  taken  it  out  in  his  mother's 
name  before  he  was  married,  and  was  mar- 
ried very  young  and  bad  some  younger  broth- 
ers and  sisters  in  the  family,  he  felt  as 
though  be  owed  her  something  for  the  past 
That  she  bad  to  bring  us  up  and  give  us  an 
education.  That  they  wanted  him  to  change 
his  policy,  and  be  said,  'No,  be  never  would ; 
he  bad  made  It  out  in  his  mother's  name, 
and  be  would  never  change  it' "  The  mother 
and  the  father  of  the  deceased  both  cor- 
rot)orated  this  statement  Peter  Vlsner,  a 
disinterested  witness,  testified  that  deceased 
told  bim  in  1902  or  1903  that  bis  policy  was 
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payable  to  bis  mother  "because  she  deserves 
It" 

It  is  significant  in  this  connection  that  de- 
ceased never  Indicated  by  letter  or  in  any 
other  way  to  the  fraternal  order  that  be 
desired  to  change  the  beneficiary.  It  is  said 
by  the  solicitors  for  complainant  that  the 
minority  opinion  in  Knights  of  the  Mac- 
cabees V.  Savage,  1S5  Mich.  459,  98  N.  W.  26, 
ought  to  control  the  case  in  favor  of  com- 
plainant An  examination  of  the  cases  shows 
tbey  are  easily  distinguishable.  In  that  case 
a  bill  of  interpleader  was  involved.  The 
defendant  order  made  no  contest  Here  it 
makes  a  contest  and  Lnslsts  that  no  liability 
either  legal  or  equitable  attached  to  it  in 
favor  of  complainant.  In  that  case  Mrs. 
Savage  bad  In  fact  been  named  as  a  bene- 
ficiary in  a  certificate,  and  a  change  was 
made  without  ber  Imowledge  or  consent. 
Here  the  most  tliat  can  be  said  is  that  de- 
ceased said  be  would  give,  assign,  or  will 
the  certificate  of  insurance.  In  that  case 
if  all  tbe  testimony  offered  was  competent 
it  established  the  claim  of  the  wife.  In  this 
case  we  think  it  fails  to  do  so. 

The  decree  Is  reversed,  and  one  may  be 
altered  here  in  favor  of  the  defendants,  with 
costs. 


SCOTT    et   al.   t.   BAIRD. 

(Supreme  (3onrt  of  Michigan.    July  23,  1906.) 

1.  Boundaries  —  Aobbembrt   and    Ao<)uies- 
OENCE— Question  fob  Jubt. 

In  an  action  of  ejectment  evidence  held  to 
require  submission  to  the  jurv  of  the  question 
whether  a  disputed  l)oundary  line  had  been  fixed 
by  mutual  agreement  and  acquiescence. 

[Ed.  Note. — For  cases   in   point  see  vol.  8, 
Cent  Dig.  Boundaries,  §  204.] 

2.  Saice— Estoppel. 

In  an  action  of  ejectment  iMtween  parties 
who,  as  co-tenants,  had  voluntarily  partitioned 
the  property,  evidence  held  to  require  submis- 
sion to  tbe  jury  of  the  question  whether  one 
of  the  parties  was  estopped  to  deny  that  the 
walls  of  buildioKS  on  adjoining  lots  were  tho 
boundaries   of   the   lot   partitioned. 

[Ed.   Note. — For  cases  in   point,  see  vol.  8, 
Cent.  Dig.  Boundaries,  §  204.] 

3.  Same— Evidence— Admissibility. 

Plaintiffs  and  defendant  were  co-tenants  of 
a  city  lot,  and  voluntarily  partitioned  by  a  deed 
giving  plaintiffs  the  part  of  the  lot  north  of  its 
center  line  and  defendant  tbe  part  south  there- 
of. The  center  of  the  lot  according  to  the  plat, 
was  several  inches  north  of  the  center  as  de- 
termined by  buildings  on  each  side,  and  plain- 
tiffs claimed  that  defendant  was  estopped  to 
deny  that  these  buildings  marked  the  l)ound- 
aries.  Held,  that  on  this  issue  evidence  that 
when  plaintiffs  purchased  from  a  receiver  the 
undivided  half  which  they  owned  before  p:\rti- 
tion,  the  receiver  stated  in  the  presence  of  de- 
fendant, who  at  that  time  owned  the  other  un- 
divided half,  that  the  lot  extended  between  the 
buildings  on  each  side  of  it,  was  admissible. 

Carpenter,  C.  J.,  and  Hooker  and  Grant,  JJ., 
dissenting. 

Error  to  Circuit  Court,  Ingham  County; 
Howard  Wlest  Judge. 
Action  by  Ira  Scott  and  another  against 
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James  T.  Balrd.  There  waa  Judgment  for 
defendant,  and  plalntlffa  brlns  error.  Be- 
veraed. 

Argnied  before  CARPENTER,  C.  J.,  and 
McAIiVAY.  GRANT,  BLAIR,  MONTGOM- 
ERY, HOOKER,  and  MOORE,  JX 

Tbomas,  Commlns  ft  Nichols,  for  appel- 
lants.   Person  ft  Person,  tor  appdlee. 

BIiAIR,  J.  I  think  the  trial  Judge  erred 
In  directing  a  verdict  for  the  defendant  in 
this  case  regardless  of  the  question  whether 
the  original  monuments  fixed  by  the  original 
plat  should  control  as  to  measurements  or 
the  southeast  comer  of  the  Longyear-Buck 
BuUdlng,  as  actually  constructed  in  1859.  I 
think  it  was  a  question  for  the  Juiy  whether 
the  south  boundary  of  lot  4  had  not  been  fix- 
ed and  established  by  the  mutual  agreement 
and  acquiescence  of  the  owners  of  lots  4  and 
5  prior  to  the  making  of  the  iwrtition  deeds 
between  plaintiffs  and  defendant  Defend- 
ant became  the  owner  of  the  undivided  one- 
half  of  lot  4  In  1888,  at  which  time  Mr. 
Hlnchey  was  the  owner  of  lot  5,  adjoining 
upon  the  south.  At  the  time  defendant  re- 
ceived bis  deed,  lot  6  was  occupied  by  Dan- 
iel W.  Buck  and  Lonls  Bhinger,  and  lot  5 
was  owned  by  Jas.  W.  Hinchey.  Mr.  Buck, 
who  was  entitled  to  44  feet  of  land,  actually 
had  44.14  feet;  Mr.  Ebinger,  who  was  en- 
titled to  22  feet,  had  22.14 ;  and  Hlnchey  was 
entitled  to  66  feet,  which  was  the  amount  ac- 
tually occupied  by  him  after  the  constmctlon  of 
thebulldingnexttolot4.  This  building  was  con- 
structed soon  after  defendant's  purchase,  and 
according  to  his  widow,  who  was  subsequent- 
ly married,  and  testified  as  Mrs.  Mary  Hln- 
chey-Bradley,  somewhere  near  1890.  This 
building  was  not  completed  by  Mr.  Hlnchey 
In  bis  lifetime,  but  was  fljiisbed  by  the 
widow.  At  the  time  of  his  death,  the  walls 
were  up  and  the  building  inclosed.  Since 
the  death  of  Mr.  Hlnchey,  the  widow,  for 
herself  and  as  guardian  for  tbe  children,  con- 
veyed the  south  20.13  feet  to  one  Gregor  and 
the  north  45.84  feet  to  Edw.  W.  Sparrow. 
This  deed  was  executed  on  the  6tb  of  Feb- 
ruary. 1904,  and  contains  a  provision  that 
the  grant  Is  "subject  to  the  rights  of  James 
J.  Balrd  in  the  ownership  of  the  north  half 
of  the  brick  wall  standing  on  tbe  north  line 
of  said  land,  the  center  line  of  said  wall 
being  the  dividing  line  between  tbe  lands 
above  conveyed  and  said  Balrd's  land  on  tbe 
north."  The  defendant  Balrd  testified:  "I 
remember  the  circumstances  of  Mr.  Hinchey 
building  south  of  lot  4.  It  was  understood 
that  he  was  building  his  wall  on  lot  5 — entire- 
ly on  lot  5.  He  made  a  verbal  arrangement, 
which  was  never  put  in  writing,  that  the  use 
of  that  wall  could  be  got  for  a  building  on 
lot  4.  He  died  before  it  was  reduced  to 
writing.  The  parties  to  that  arrangement 
were  Mr.  Barnes,  Mr.  Hlnchey  and  myself." 
Either  Just  before  or  immediately  after  the 
agreement  for  a  partition  bad  been  made  be- 
tween  tbe  parties,   Mr.    Balrd  obtained   a 


deed,  dated  June  1,  1903,  trom  Mn.  EOn- 
cbey-Bradley,  of  the  north  six  inches  of  the 
Hinchey  wall,  the  description  of  the  deed 
reading,  as  follows:  "Commencing  at  a 
point  on  the  west  line  of  Washington  ave- 
nue 131  feet  and  6  inches  north  ot  tbe  north 
line  of  Ionia  street  as  now  marked  by  the 
face  of  the  south  wall  of  Buck's  Famitnre 
Store,  running  thence  west  in  center  of  wall 
80  feet,  thence  north  6  inches,  thence  east 
on  the  north  side  of  wall  to  Washington 
avenue,  thence  south  six  inches  to  place  of 
beginning."  As  to  his  procuring  his  deed, 
the  defendant  testified:  "The  arrang«nent 
for  our  conveyance  or  our  dividing  tbe  land 
bad  been  made-  before  and  several  days  be- 
fore. He  bad  made  a  proposition  and  I  had 
accepted  It;  but  Mr.  Scott,  for  some  reason, 
either  sick  or  didn't  come  down  to  execute 
the  deeds,  and  I  met  Mr.  Hammond  and  ask- 
ed him  If  he  was  Mrs.  Bradley's  attorney, 
and  told  bim  about  the  arrangement  and 
when  we  ev«  got  ready  to  build  that  we 
had  right  to  Join  onto  Mr.  Hincbey's  walL 
He  said,  Tes.'  I  aSked  bim  if  he  wouldn't 
give  me  a  deed  of  Mrs.  Hlnchey  and  the  belrs 
to  that  wall  privilege.  He  said  be  woald  try 
and  did  get  it"  Mrs.  Hinchey  testified :  "Q. 
When  you  came  into  the  ownership  of  this 
property,  did  you  have  any  understanding  or 
knowledge  with  reference  to  whether  tbe 
north  wall  of  tbe  Hincbey  building  ^vaa  a 
party  wall  or  not?  A.  I  always  supposed 
it  was.  Tes,  sir;  understood  It  that  way 
since  It  was  built  Q.  Did  yon  understand 
that  there  was  any  record  or  paper  writing 
of  any  kind  confirmatory  of  or  evidencing 
that  fttct?  A.  There  was  not"  This  deed 
of  June  1,  1908,  contained  the  toIlowtsK  re- 
cital :  "This  deed  is  given  to  establlali  and 
confirm  a  party  wall  as  now  located  on  tbe 
lands  described.  If,  In  future,  either  of  Joint 
owners  wishes  to  extend  the  wail  to  the  west 
on  same  line  and  shall  pay  more  than  one- 
half  of  tbe  total  cost  thereof,  the  owner 
not  building  shall  before  using  such  wall 
so  extended  pay  to  the  other  the  one-half 
part  of  the  total  cost  of  It"  Mrs.  Hlncbey- 
Bradley  received  $10  as  the  consideration  for 
the  execution  of  this  deed. 

Upon  defendant's  theory,  even  after  tiie 
making  of  this  deed,  he  had  no  interest  in 
the  land  Immediately  north  of  the  wall  but 
Oien  was  a  strip  of  from  6  to  8  inches  north 
of  the  wall  which  still  belonged  to  tbe 
grantees  of  the  Hinchey  estate,  and  Mr.  Baird 
testified  that  before  he  erected  his  building 
he  got  the  consent  of  Mr.  Sparrow,  the  owner 
of  the  adjoining  building  on  lot  S,  through  s 
Mr.  Church,  to  build  up  against  that  wall  and 
that  he  had  never  received  a  deed  of  this 
strip  between  the  wall  and  what  he  claims 
is  the  south  line  of  his  property ;  in  fact,  his 
counsel  are  driven  to  contend  that  "he  does 
not  own  or  claim  to  own  the  land  to  the 
Hinchey  wall.  He  built  against  it  by  the  ex- 
press consent  of  Mr.  Sparrow.  It  is  sub- 
mitted that  there  la  nothing  in  the  record 
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that  woBid  preclude  the  owner  of  the  strip 
north  of  that  wall  from  recovering  the  same 
and  forcing  defendant  to  erect  the  aonth 
wall  of  bl8  building  upon  hig  own  land."  I 
think  that  under  these  circumstances  it  was 
clearly  a  question  for  the  Jury  whether  an 
tmderstanding  had  not  been  arrived  at  be- 
tween the  defendant  and  Mr.  Hlnchey  at 
the  time  the  wall  was  constructed;  that  It 
should  stand  as  a  boundary  of  their  respec- 
tive property  and  as  a  party  wall  subject  to 
nse  and  ownership  of  the  adjoining  owners, 
and  that  the  deed  of  Mrs.  Hlnchey  was 
simply  confirmatory  of  the  oral  understand- 
ing. This  was  manifestly  Mrs.  HInchey's 
understanding,  and  she  completed  the  build- 
ing upon  that  understanding,  and  the  credit 
to  be  given  to  the  statement  of  the  defend- 
ant that  he  took  this  deed  of  the  six  Inches 
of  wall,  knowing  at  the  time  that  he  could 
not  make  It  available,  and  that  he  con- 
structed his  building  and  Joined  it  onto  the 
wall,  knowing  that  the  owner  of  this  strip 
could  compel  him  to  remove  it,  and  build  a 
wall  on  his  own  land,  as  well  as  what  the 
arrangement  actually  was,  was  for  the  Jury. 

Who  was  the  owner  of  this  strip,  If  not 
the  owners  of  lot  4?  Mrs.  Hinchey  did  not 
claim  to  own  it,  as  shown  by  her  testimony 
and  her  deeds  to  Balrd  and  Sparrow,  but 
recognized  Balrd's  ownership.  The  very 
terms  of  the  deed  to  Balrd  Indicate  an  under- 
standing of  the  parties  thereto  that  this 
wall  divided  thfelr  respective  lands:  "This 
deed  Is  given  to  establish  and  confirm  a  party 
wall,"  etc.  "The  term  'party  wall'  Is  said  to 
express  a  meaning  rather  popular  than  legal. 
It  has  been  defined  broadly  as  a  wail  be- 
tween adjoining  estates  which  Is  used  for  the 
common  benefit  of  both,  chlefiy  In  supporting 
the  timbers  used  In  the  construction  of  con- 
tiguous buildings  on  such  estates.  It  has 
been  said  that,  strictly  speaking,  a  party  wall 
is  one  built  or  supposed  to  have  been  built  at 
Joint  escpoise  and  upon  ground  owned  In  com- 
mon, so  that  each  adjoining  proprietor  has 
an  undivided  interest  In  every  part  of  the 
wall  and  In  the  ground  on  which  It  stands." 
22  Ency.  of  Law  (2d  Ed.)  p.  237.  At  the 
time  Balrd  obtained  his  deed  from  Mrs. 
Hinchey,  the  iKtrtltlon  deeds  had  not  been 
executed,  and  he  was  simply  the  owner  of  an 
undivided  one-half  interest  in  the  lot  The 
deed  could  not  therefore,  operate  as  a  con- 
veyance to  him  by  necessary  implication  of 
the  nln»-lnch  strip,  as  held  by  Mr.  Justice 
Grant  In  his  revised  opinion,  since  he  was  not 
the  sole  owner  of  the  adjacent  lands,  and 
might  never  be.  It  seems  to  me  more  con- 
sonant with  reason  and  Justice  to  hold  that 
Balrd  having  represented,  in  substance,  to 
his  co-tenants  that  the  Hinchey  wall  was  the 
south  boundary  of  the  land  which  they  were 
dividing,  the  deed  obtained  by  him  inured 
to  their  benefit 

Fntliermore,  I  think  that  this  case  should 
have  been  submitted  to  the  Jury  to  determine 
whether  he  was  not  estopped  to  deny  that  the 


walls  standing  at  the  nortb  and  south  of  this 
piece  of  land  were  party  walls,  and  marked 
the  north  and  south  boundaries  of  the  lot 
The  testimony  of  Mr.  O'Connor,  one  of  the 
plaintiffs,  was  that  when  th«y  were  negotiat- 
ing with  reference  to  the  partition  deeds,  he 
made  Mr.  Balrd  a  propositlcm  that  he  would 
take  the  south  vrall  and  pay  him  $76  or  would 
give  him  the  south  half  of  the  lot  and  take 
$76,  on  the  ground  that  "^e  Barker  wall  is 
90  feet  long  and  only  two  stories  high  and 
the  Hinchey  wall  Is  three  stories  high  and  65 
feet  long.  Now  the  difference,  in  my  Judg- 
ment is  $76."  The  plaintiff  Scott  testified: 
"I  don't  know  as  I  can  give  the  precise  lan- 
guage; Mr.  Balrd  called  on  us  for  the  pur- 
pose of  making  a  partition  of  the  land,  and  he 
made  an  offer  that  If  we  would  allow  him  to 
have  the  south  half  of  lot  4  he  would  give  us 
$75  for  our  interest  in  the  Hinchey,  the  south 
wall  of  the  third  story.  Q.  Did  he  give  you 
any  reason  why  he  would  give  ttiat?  A.  He 
offered  us  $75  from  the  fact  that  the  wall  on 
the  north  side — the  Barker  and  Parker  wall 
on  the  north  side — ^was  only  a  two-story 
building.  We  all  agreed  that  being  a  two- 
story  wall  on  the  north,  the  Parker  wall,  and 
the  wall  that  Mr.  Balrd  was  to  take  being 
the  Hinchey  wall,  a  three-story  building,  he 
offered  us  $76  for  our  interest  in  that  wall." 
Mr.  Ernest  D.  Glbbs,  an  employfi  of  plain- 
tiff O'Connor,  testified:  "It  was  suggest- 
ed between  Mr.  Scott  and  Mr.  O'Connor  on 
the  one  side  and  Mr.  Balrd  on  the  other,  that 
it  was  immaterial  which  had  the  north 
half  of  the  lot  Mr.  Balrd  wanted  the  south 
half,  and  proposed  that  he  take  the  south  half 
of  the  lot  because  of  the  fact  that  the  wall  of 
the  south  half  was  a  three-story  wall  and  the 
wall  of  the  north  half  a  two-story  wall,  and 
Mr.  Balrd  agreed  with  Mr.  O'Connor  and  Mr. 
Scott  to  pay  $75  additional  for  the  additional 
benefit  of  the  extra  story  on  the  south  part  of 
the  lot"  Plaintiff  offered  to  show  by  the  re- 
ceiver who  sold  the  undivided  one-half  Inter- 
est In  the  property  to  plaintiffs  that  the  re- 
ceiver stated  to  persons  pi;e8ent  at  the  sale; 
among  whom  was  the  defendant  Balrd,  who 
heard  what  he  said,  that:  "The  property  he 
had  for  sale  was  the  property  between  thos» 
walls,  and  that  they  would  have  to  build  no 
walls  excepting  a  cross-wall  for  that  west 
wall.  There  was  a  wall  for  use  on  the  south 
side  and  a  wall  for  the  use  on  the  north  side." 
This  evidence  was  rejected  by  the  court  and 
should,  in  my  (pinion,  have  been  received. 
These  facts  were  disputed  by  defendant  but 
if  the  Jury  found  that  they  were  true,  as  stat- 
ed by  plaintiffs,  they  would  liave  Justified  and 
required  a  verdict  in  favor  of  the  plaintiffs. 
Cleveland  Cliffs  Iron  Co.  v.  Oauthler  (Mich.) 
106  N.  W.  862 ;  Jones  v.  Pasbby.  62  Mich.  614, 
29  N.  W.  874 ;  Dlckerson  t.  Colgrove,  100  IT. 
S.  678,  26  L.  Ed.  618. 

I  do  not  regard  the  deed  betweoi  the  own- 
ers of  lots  S  and  4  as  in  any  wise  Invalidating 
the  above  conclusions.    The  qnesti(»i  hrre  !■ 
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as  to  the  south  boandary  line.  That  deed,  re- 
citing a  consideration  of  fl,  conveys  as  fol- 
lows: "All  that  certain  piece  or  parcel  of 
land  situate  and  being  In  the  city  of  Lans- 
ing, county  of  Ingham,  state  of  Michigan, 
known  and  described  as  follows,  to  wit:  The 
undivided  one-half  Interest  In  and  to  a  strip 
of  land  described  as  follow!<,  to  wit:  The 
north  15  inches  of  lot  4,  block  83,  City  of 
Lansing,  Mich.,  except  west  8  feet,  which  has 
heretofore  been  deeded  to  the  city  of  Lansing 
for  alley  purposes.  This  deed  Is  given  to  es- 
tablish the  wall  line  between  the  lands  of  the 
parties  hereto,  and  particularly  the  south 
wall  of  the  brick  block  known  as  the  'Barker 
and  Parker  Block,'  occupying  the  east  90  feet 
of  the  above-described  premises,  and  to  vest 
in  each  of  the  parties  hereto,  their  heirs  and 
assigns,  the  said  wall  and  land,  It  being  ex- 
pressly covenanted  and  agreed  by  the  parties 
hereto  for  themselves,  their  heirs,  and  as- 
signs, that  If  the  wall  now  on  the  land  above 
described,  or  any  wall  hereafter  ever  erected 
thereon  shall  be  destroyed,  either  of  the  own- 
ers in  common  of  said  land,  may  thereafter 
make  use  of  the  said  wall  as  a  party  wall  on- 
ly by  paying  the  builder,  his  heirs  or  assigns, 
one-half  the  value  of  said  wall  at  the  time  of 
beginning  such  use,  such  value  to  be  the  cost 
of  such  a  wall  at  the  time  of  such  use.  It  Is 
understood  and  agreed  that  the  parties  of  the 
first  part,  from  and  after  the  execution  of 
this  deed,  are  the  owners  of  an  undivided  one- 
half  of  the  wall  now  upon  the  land  in  the 
deed  described,  and  entitled  to  the  use  there- 
of." Whether  the  Barker  wall  stood  entirely 
upon  lot  4,  or  the  deed  was  made  out  of 
abundant  caution  to  establish  it  as  a  party 
wall,  whether  on  lot  8  or  lot  4,  the  result  of 
the  deed  was  to  establish  a  north  boundary 
and  party  wall  for  lot  4.  The  deed  did  not 
change  the  amount  of  land  l>etween  the  two 
walls  nor  necessarily  disprove  the  claims  of 
the  owners  of  lot  4  to  the  Hinchey  wall  as  the 
south  boimdary  or  party  wall.  This  deed 
and  plaintiff's  knowledge  of  It  were  proper 
for  the  consideration  of  the  Jiuy  along  with 
the  other  facts  and  circumstances,  but  they 
do  not  dispose  of  the  case.  The  only  person 
who  claims  that  the  Hinchey  wall  was  not 
the  south  boundary  of  tot  4  Is  the  defendant 
Balrd,  and  I  think  it  was  for  the  jury  to  say 
whether  he  made  that  claim  in  good  faith. 
If  the  testimony  in  behalf  of  plaintiffs  is 
true,  they  were  told  by  the  receiver,  in  the 
presence  of  defendant,  that  the  land  they 
were  buying  a  half  interest  In  was  iMunded  on 
the  south  by  the  Hinchey  wall.  But  It  is  said 
that  defendant's  land  was  not  being  sold,  and 
he  was  under  no  obligations  to  speak.  It 
would  be  more  correct  to  say  that  defendant's 
Interest  was  not  being  sold.  Tbe  Interest 
which  was  being  sold  affected  every  particle 
of  the  land  within  the  four  boundary  lines, 
and  the  boundaries  of  defendant's  land  would 
be  tbe  boundaries  of  plaintiffs'  land.  But  it 
Is  not  claimed  that  this  silence,  of  Itself,  es- 
topped plaintiffs. 


In  my  opinion,  it  was,  however,  competent 
as  notice  to  defendant  that  the  purchasers 
understood  that  they  were  buying,  and  the  re- 
ceiver understood  that  he  was  selling,  a  half 
Interest  in  the  land  between  the  walls,  and  &t 
characterizing  defendant's  later  represents- 
tions,  and  in  connection  therewith  explaining 
and  defining  the  meaning  of  the  word  "hair 
in  the  partition  deeds.  See  Jones  v.  Pashby, 
supra.  Later  on,  when  the  parties  were  nego- 
tiating for  a  division  of  the  land,  defendant 
as  we  must  assume,  knowing  the  understand- 
ing tbe  plaintiffs  had  of  the  boundaries  of  tbe 
land,  distinctly  encouraged  that  understand- 
ing, and  in  effect,  assured  them  of  its  correct- 
ness. The  parties  dealt  upon  the  express  and 
declared  understanding  that  the  line  dividing 
the  north  and  south  halves  of  the  lot  wa; 
midway  between  tbe  two  walls.  Accepting 
the  plaintiffs'  proofs  as  true,  the  Jury  would 
be  warranted  In  finding  that  the  plaintiffs  in- 
tended to  conv^  to  defendant  and  that  be 
represented  to  them  that  he  intended  to  con- 
vey one-half  of  the  land  between  the  walla 
It  Is  not  consistfflit  with  my  sense  of  Justice, 
nor  with  my  interpretation  of  the  law,  to 
permit  the  defendant,  having  induced  tbe 
plaintlfls  to  act  upon  his  representations,  to 
deny  the  truth  of  his  representations  and 
claim,  as  be  did  after  he  had  obtained  tbe 
plaintiffs'  deed,  that  the  Hinchey  wall  wai 
not  the  south  boundary  and  his  half  of  tbe 
land  was  larger  than  theirs.  "He  says  to  me, 
I  understand  you  claim  more  land  down  there 
than  we  have  got    I  said  I  certainly  did." 

I  think  the  Judgment  should  be  reversed, 
and  a  new  trial  granted. 

McALVAX,  MONTGOMERT,  and  MOOBE, 
JJ.,  concurred. 

GRANT,  J.  (dissenting).  This  Is  an  ac- 
tion of  ejectment  to  recover  a  atrip  of  land 
6  Inches  wide  and  157  feet  long  from  the 
south  side  of  the  north  half  of  lot  4,  block 
83,  of  the  city  of  Lansing.  Orlando  F.  Barnes, 
the  owner  of  the  entire  lot  on  August  19, 
1889,  deeded  an  undivided  one-half  to  de- 
fendant Baird,  and  the  other  undivided  one- 
half  to  Nelson  Bradley.  On  September  27. 
1900,  plaintiffs  became  the  owners  of  Brad- 
ley's Interest  at  a  public  sale  of  the  assets  of 
the  People's  Savings  Bank.  On  June  S. 
1803,  plaintiffs  and  defendant  made  a  parti- 
tion of  this  lot  defendant  taking  the  south 
half  and  plaintiffs  the  north  half  thereof. 
These  deeds  recited  an  agreement  "that  tbe 
center  line  of  said  lot  running  east  and 
west  may  at  any  time  hereafter  be  used  for 
a  partition  wall  by  either  party,  their  beirs 
or  assigns;  said  line  to  be  the  center  of  said 
wall,"  etc.  There  were  brick  stores  on  tbe 
north  and  south  of  this  lot;  the  lot  being 
vacant  except  as  to  a  small  wooden  stmctore 
upon  the  south  half.  Defendant  Balrd  em- 
ployed a  surveyor  and  located  the  center 
line  of  the  lot  In  accordance  with  tbe  origi- 
nal plat  of  the  town  of  Michigan,  afterwards 
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the  city  of  Lansing.  In  making  this  survey 
and  In  locating  the  center  line  the  snrveyor 
adopted  the  original  monuments.  The  town 
;  of  Michigan  was  platted  in  1847.  This  plat 
;  Included  section  16  on  which  lot  4  Is  located. 
The  specifications  attached  to  the  plat  of  the 
town  of  Michigan,  made  In  1847,  provided 
that  "the  point  from  which  all  measurements 
are  to  be  made  upon  section  16  Is  designated 
by  a  cross  cut  In  the  end  of  a  stone  planted 
one  toot  below  the  surface  of  the  ground  on 
'  the  west  line  of  Washington  avenue  In  the 
'  center  of  Michigan  avenue,"  and  "the  land- 
marks giving  the  survey  and  plat  of  this 
town  are  two  stones  one  foot  below  the  sur- 
face of  the  ground  upon  the  west  line  of 
Washington  avenue,  one  of  which  is  In  the 
center  of  St.  Joseph  street,  and  the  other 
in  the  center  of  Saginaw  street."  Block  83 
lies  between  Ionia  and  Shiawassee  streets 
and  is  bounded  on  the  east  by  Washington 
avenue.  It  is  the  third  block  north  of  the  in- 
tersection of  Washington  and  Michigan  ave- 
nues There  are  six  lots  In  the  block  front- 
ing on  Washington  avenue,  numbered  from 
1  to  6.  from  Shiawassee  to  Ionia  streets; 
lot  6  being  bounded  on  the  south  by  Ionia 
street  and  on  the  east  by  Washington  avenue. 
The  brick  store  building  on  the  north  of  lot 
4  was  erected  In  1886  by  Barker  and  Parker, 
and  Is  known  as  the  "Barker  Block."  The 
brkt  building  south  of  lot  4  was  erected  by 
one  Hliicbey  in  1891.  In  1878  be  built  two 
Btorec  on  the  south  part  of  lot  5.  In  1859 
one  Ephralm  Longyear  erected  a  brick  build- 
ing on  the  south  one-third  of  lot  6.  The 
land  at  that  time  was  comparatively  un- 
settled, the  .streets  bad  been  laid  out,  but 
bad  not  been  graded.  Ionia  street  bad  been 
cut  out  through  the  woods  six  blocks  west 
of  Washington  Avenue.  Washington  ave- 
nue between  Ionia  street  and  Michigan  ave- 
nue had  not  i>eeu  graded,  but  was  opened 
and  some  business  houses  erected  along  it 
The  county  surveyor,  named  Preston,  was 
employed  by  Mr.  Longyear  to  establish  the 
lines  for  the  building  to  be  erected  by  him. 
In  fact,  the  south  line  of  that  building  en- 
croaches upon  Ionia  street  about  15  Inches. 
It  has  been  occupied  as  a  business  block 
since  its  erection,  and  no  change  has  been 
made  in  its  location.  All  the  store  buildings 
erected  on  lots  5  and  6 — and  both  lots  are 
covered  with  buildings — are  located  too  far 
south,  and  their  lines  were  evidently  located 
with  reference  to  the  south  line  of  the  Loug- 
year  or  Bn<dc  Building.  When  Mr.  Hinchey 
erected  his  buildings  on  block  5  in  1879,  he 
took  the  southeast  comer  of  the  Longyear 
Building,  now  the  "Buck  Building,"  as  the 
j^tarting  point,  and  when,  in  1891  he  erected 
bis  north  building,  bis  north  wall  was  placed 
entirely  upon  his  own  lot,  and  a  few  inches 
Bouth  of  the  south  line  of  lot  4,  according  to 
the  original  plat  and  monuments. 

After  Barker  and  Parker  had  erected  their 
building  on  the  north  of  lot  4,  they  discover- 
ed that   they    had   encroached    upon    lot   4 


about  15  inches.  On  November  16,  18^,  de- 
fendant. Nelson  Bradley  and  their  wives  ex- 
ecuted a  deed  to  Mr.  Barker,  the  then  owner 
of  the  Barker  Block,  "the  u&divlded  one-balf 
interest  In  and  to  a  strip  of  land  described 
as  follows,  to  wit,  the  north  fifteen  inches  of 
lot  4,  block  83,  city  of  Lansing,  Michigan, 
except  west  eight  feet  which  has  heretofore 
been  deeded  to  the  city  of  Lansing  for  alley 
purposes.  This  deed  is  given  to  establish  the- 
wall  line  between  the  lands  of  the  parties 
hereto,  and  particularly  the  south  wall  of  the 
brick  block  known  as  the  'Barker  and  Par- 
ker Block,'  occupying  the  east  90  feet  of  the 
above-described  premises,  and  to  vest  in 
each  of  the  parties  hereto,  their  heirs  and  asr 
signs,  the  said  wall  and  land."  Then  follow- 
ed certain  provisions  In  regard  to  the  use  of 
the  wall  and  land  in  case  of  destruction. 
It  contained  also  tbe  further  provision:  "It 
Is  understood  and  agreed  that  the  partle» 
of  the  first  part,  from  and  after  the  execution 
of  this  deed,  are  the  owners  of  an  undivided 
one-half  of  the  wall  now  upon  the  land  In  the 
deed  described,  and  entitled  to  the  use  there- 
of." That  deed  was  lu  the  abstract  of  title, 
and  was  known  to  the  plalnttflTs.  In  1008 
Mrs  Hinchey  and  ber  children,  Mr.  HIncbey 
having  died,  gave  a  deed  to  defendant  Balrd 
containing  the  following  description:  "Com- 
mencing at  a  point  on  the  west  line  of  Wash- 
li^rton  avenue  131  feet  and  6  inches  north  of 
the  north  line  of  Ionia  street,  as  now  mark- 
ed by  the  face  of  the  south  wall  of  Buck's 
furniture  store,  running  thence  west  in  cen- 
ter of  wall  80  feet,  thence  north  6  Inches, 
thence  east  on  tbe  north  side  of  wall  80  feet 
to  Washington  avenue,  thence  south  six 
inches  to  place  of  beginning.  This  deed  Is 
given  to  establish  and  confirm  a  party  wall, 
as  now  located  on  the  lands  described.  If  la 
future  either  of  Joint  owners  wishes  to  ex- 
tend the  wall  to  the  west  on  same  line  and 
shall  pay  more  than  one-half  of  the  total 
cost  thereof  the  owner  not  building  shall  be- 
fore using  such  wall  so  extended  pay  to  the 
other  the  one-half  part  of  the  total  cost  of 
It"  In  making  the  partition,  defendant  paid 
plaintlfls  $75.  The  parties  disagree  as  to  tb» 
reason  for  this  payment  The  reason,  bow- 
ever,  we  think  Immaterial. 

In  directing  a  verdict  the  circuit  Judge  con- 
cisely stated  bis  reasons  therefor  as  follows: 

"The  town  of  Michigan,  now  the  city 
of  Lansing,  was  established  by  the  state 
commissiouers  In  the  year  1847.  Tbe  school 
section  was  platted  by  this  authority.  Block 
83  commences  two  blocks  north  of  tbe  cen- 
ter of  section  16.  For  the  purpose  of  making 
certain  the  courses,  lines,  and  distances  con- 
trolling the  plat  of  the  new  town,  certain 
permanent  monuments  or  measuring  points 
were  fixed,  and  the  three  with  which  we 
are  concerned  were  fixed,  respectively,  one  la 
the  center  of  Michigan  avenue,  on  the  west 
line  of  Washington  avenue;  one  in  the  ceit- 
ter  of  Saginaw  street,  on  the  west  line  of 
Washington  aveuue,  and  one  In  the  ceater 
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of  St  Joseph  street,  on  the  west  line  of 
Washington  ayenue.  These,  being  the  orig- 
inal starting  points  of  the  surreys  establish- 
ing lots  and  blocks,  must  control  now,  as  they 
did  then,  unless  their  location  Is  uncertain  or 
long  practical  location  of  lots  or  common  ac- 
quiescence has  made  some  other  place  or 
point  the  thing  that  should  control,  for  the 
reason  that.  In  fact,  It  has  been  considered 
and  acted  upon  as  controlling,  and  therefore 
has  controlled.  When  Mr.  Longyear  endeav- 
ored to  find  the  south  line  of  lot  6  of  block 
83,  at  the  time  he  started  to  build  In  1858,  he 
alone  was  Interested,  and  his  private  want 
and  act  In  no  way  changed  permanent  mono- 
mentB  or  affected  the  other  lotowners  in  the 
block.  Mr.  Preston,  the  county  surveyor.  In 
giving  him  the  line,  acted  In  no  official  capac- 
ity so  as  to  bind  the  other  lotowners,  and 
could  not  legally  change  or  modify  the  true 
distance  from  the  original  monument  Noth- 
ing but  long  acquiescence  In  the  line  so  es- 
tablished by  all  afTected  thereby  could  au- 
thorize the  adoption  of  such  lines.  •  •  • 
Mr.  Preston  made  a  mistake  and  got  the  line 
of  lot  6  too  far  south,  but  that  mistake  only 
affected  lot  8.  LAt«r,  the  owners  of  lot  5 
appear  to  have  acquiesced  in  the  location 
of  lot  6,  but  the  owners  of  lot  4  have  never 
precluded  themselves  from  denying  that  the 
location  of  lots  6  and  6  located  lot  4  accord- 
ing to  the  same  mistake.  The  owners  of  lot 
4  were  not  concerned  with  the  location  of 
lots  6  and  6,  for  the  reason  that  their  loca- 
tion did  not  encroach  upon  lot  4.  When  the 
owners  of  lot  8  located  their  lines  substan- 
tially In  accordance  with  the  mistaken  ones 
-of  lot  5  and  6  and  encroached  upon  the  lines 
of  lot  4.  was  the  first  the  owners  of  lot  4 
were  called  upon  to  repel  the  assumption 
that  the  Preston  survey  established  true 
lines,  and  this  was  done,  and  the  Preston 
survey  repudiated  by  the  owners  of  lots  8 
and  4.  When  the  owners  of  lot  4  deeded  to 
the  owner  of  the  south  one-third  of  lot  3 
the  undivided  one-half  of  the  north  15  Inches 
of  lot  .4  for  the  purposes  of  a  party  wall, 
and  for  the  reason  that  it  was  then,  or  some 
part  of  It  was  occupied  by  the  wall  the  owner 
of  lot  3  had  erected.  The  owners  of  lot  4 
have  not  been  shown  to  have  acquiesced  In 
the  acts  of  other  lotowners  following  the 
Preston  survey,  and  I  am  of  the  opinion 
that  no  such  acquiescence  has  been  shown 
In  the  lines  of  the  Preston  survey  as  makes 
the  lines  adopted  by  the  owner  of  lot  6  con- 
trolling upon  any  other  lotowner  unless, 
iwsslbly,  upon  the  owner  of  lot  5.  EJver 
since  the  establishment  of  the  plat  the  loca- 
tion and  lines  of  lot  4  could  any  day  have 
been  ascertained  and  determined  to  a  cer- 
tainty from  the  original  monument  and  in 
the  way  specified  In  the  plat  Not  only  this, 
but  the  location  of  lot  4  has  for  many  years 
t)een  understood.  Barker  understood  he  had 
encroached  upon  lot  4  with  his  wall  when  he 
purchased  a  wall  easement  In  1893.  Hlnchey 
naderstood  the  Buck  line  was  untrue  when 


he  built  his  north  wall  upon  his  own  land 
and  told  Buck  his  store  was  In  the  street 
Buck  has  known  his  south  line  should  not 
control  others  from  the  day  he  learned  bis 
building  encroached  upon  the  street  Mr. 
Haze  knew  It  when  Tboman  built  next  his 
line  on  lot  3  and  left  a  space  betweoi  hia 
ancient  fence  and  the  wall  then  erected.  Mr. 
Tboman  knew  it  for  he  says  he  knew  when 
be  built  be  was  south  of  the  north  line  of  lot 
8  some  14  Inches.  Balrd,  Barnes,  and  Brad- 
ley knew  it  when  they  granted  Barker  the 
easement-  on  lot  4  for  bis  encroaching  wall. 
In  the  face  of  this  knowledge  of  the  Preston 
mistake,  it  cannot  be  said  thoe  has  been 
such  an  acquiescence  among  the  owners  of 
lots  In  this  block  as  to  establish  the  Buck 
building  the  testing  point  from  which  to  mn 
lines  and  measure  distances.  The  Bock  line 
was  a  mistake,  and  has  been  recognized  as 
such  for  years,  and  while  it  may  be  the  Une 
as  between  those  who  have  acquiesced  In  It 
it  has  not  become  the  monument  from  which 
all  lota  on  that  side  of  the  block  are  to  be 
located.  The  monument  at  Michigan  avenue 
has  n<»ver  been  superseded  by  any  other,  so 
far  aa  the  proof  shows,  regarding  lot  4  and 
measurements  from  it  confirmed  by  the  ancient 
Haze  fence  and  other  points  in  evidence  show 
that  defendant  has  not  built  the  center  of 
bis  wall  north  of  the  east  and  west  center 
Une  of  lot  4." 

The  center  line  of  lot  4  as  claimed  by  the 
defendant  and  upon  which  he  has  constmcted 
his  party  wall  under  the  terms  of  the  pcurtl- 
tlon  deeds  Is  a  line  established  by  the  original 
plat  and  monuments  fixed  by  the  plat  The 
surveyors.  In  locating  the  line,  started  from 
the  monument  in  the  center  of  Michigan 
avenue  and  measured  northward  to  the  cot- 
ter of  lot  4  according  to  the  plat  They 
verified  this  measurement  by  another  from 
the  established  monument  in  Saginaw  street 
The  two  exactly  agree.  The  lots  west  of  the 
alley  of  block  83  correspond  substantially 
with  the  original  plat  The  line  between  lots 
10  and  11  west  of  the  alley  correspond  with 
the  line  between  lots  2  and  8  east  of  It  On 
this  line  between  lots  10  and  11  there  has 
existed  for  26  years  an  old  fence.  This  line 
corresponds  with  the  surveys  from  the  known 
monumraits  and  is  In  accord  with  the  original 
plat  The  location  of  lot  4  as  claimed  by 
the  defendant  Is  beyond  dispute  the  location 
originally  established.  This  location  must 
prevail  unless  the  parties  Interested  have 
acquiesced  In  another  one.  Plaintiffs  claim 
that  the  monument  from  which  the  measure- 
ment of  the  lots  In  block  83  Is  to  be  deter- 
mined Is  the  corner  of  Ionia  street  and  Wash- 
ington avenue  as  It  was  marked  and  defined 
by  the  old  Longyear  building,  12  years  after 
the  making  and  recording  of  the  town  plat 
They  therefore  claim  that  th^  are  raitltled 
to  one-half  of  the  open  space  between  the 
south  wall  of  the  Barker  block  and  the  north 
wall  of  the  Hlnchey  block.  This  open  space 
i«  65  feet  2  Inches  In  width.    Under  their 
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claim  th^r  yroxM  therefore  obtain  82  feet 
and  7  Incbea  of  open  apace.  They  also  con- 
cededly  own  tbe  undivided  one-half  interest 
in  the  U  inches  of  the  north  part  of  lot  4 
under  the  partition  wall,  aa  deeded  by  the 
owner*  of  lot  4  to  Mr.  Barker.  They  have 
the  absolute  use  and  benefit  of  this  wall  for 
building  purposes,  while  defendant  upon  the 
south  would  not  have  the  benefit  of  the  par- 
tition wall  except  as  he  purchased  It  tcom 
the  owners  of  the  Hinchey  block,  because  the 
north  wall  of  the  Hinchey  block  stands  ex- 
clusively within  lot  5.  The  Longyear  or  Buck' 
building  clearly  encroaches  upon  the  street. 
Its  location  was  undoubtedly  a  mistake; 
whether  of  Mr.  Preston,  the  county  surveyor, 
or  the  failure  of  Mr.  Longyear  to  build  In 
accordance  with  the  line  which  Mr.  Preston 
gave  him,  does  not  appear,  and  is  Immate- 
rial There  is  no  evidence  that  any  stakes 
were  placed  along  Ionia  street,  and  If  any 
were  placed,  there  Is  no  presumption  that 
they  existed  when  the  Longyear  building  was 
erected,  12  years  after  the  land  was  platted. 
Only  those  who  have  acquiesced  in  such  loca- 
tion are  bound  by  It  The  only  ones  who 
have  acquiesced  in  it  are  the  owners  of  lots 
6  and  6  and  the  building  thereon.  Their  ac- 
qnlescence  can  bind  no  one  else.  It  was  many 
years  ago  understood  that  tbe  Buck  build- 
ing encroached  upon  tbe  street  There  is 
no  proof  that  the  owners  of  lot  4  acquiesced 
in  changing  the  north  line  of  Ionia  street 
and  tberd>y  changing  the  location  of  their 
lot  On  the  contrary,  whenever  the  original 
location  was  attacked  they  have  asserted 
their  rights.  When  Barker  and  Parker  as- 
certained that  they  had  encroached  upon  lot 
4,  they  purchased  a  half  Interest  In  the  north 
15  inches  of  lot  4  in  order  to  secure  the  main- 
tenance of  the  partition  wall  which  they  had 
there  erected.  Holding  to  tbe  original  plat 
does  not  disturb  the  location  of  any  other 
street  or  block  In  the  city.  Neither  does  it 
disturb  or  affect  the  rights  of  the  ovratx  of 
any  lot  In  block  86.  Tbe  owners  of  lots  6 
and  6  have  acquiesced  In  the  encroachment 
So  evidently  has  the  municipality.  These 
lines  cannot  now  be  disturbed.  The  boun- 
■darles  of  no  other  lots  are  injuriously  affected. 
The  case  does  not  fall  within  Koenigs  v. 
Jung.  78  Wis.  178,  40  N.  W.  801,  and  similar 
cases,  where  tbe  location  of  blocks,  lots,  and 
adjacent  streets  has  been  made  by  official 
engineers  of  a  city,  the  streets  graded  and  im- 
proved and  buildings  erected  with  reference 
thereto,  although  a  new  survey  showed  them 
to  be  Incorrect  Neither  does  it  fall  within 
■City  of  Racine  v.  J.  I.  Case  Plow  Co.,  66 
Wis.  638,  14  N.  W.  599,  where  the  new  survey 
resulted  In  Changing  the  lines  of  streets, 
blocks,  and  lots  from  those  which  had  been 
generally  and  uniformly  recognized  and  ac- 
quiesced m.  Neither  does  It  fall  within  those 
cases  cited  by  plaintiffs  where  land  Is  de- 
scribed In  deeds  bounded  by  a  highway  in 
which  It  is  presumed  that  the  deed  referred 


to  tbe  highway  as  It  existed  at  the  time  of 
the  execution  of  the  deed,  and  not  as  shown 
by  tbe  record  of  the  survey.  No  street  or 
highway  is  referred  to  in  any  deed  of  any  of 
the  lots  in  block  83.  The  presumption  is  that 
every  one  sold  and  purchased  his  lot  in  ac- 
cordance with  the  original  plat  and  the  monu- 
moits  thereby  established.  Until  cogent  evi- 
dence can  be  produced  to  show  that  owners  of 
lots  have  acquiesced  in  other  monuments, 
and  in  a  change  of  the  plat  the  original 
must  prevail. 

Counsel  cite  as  applicable  to  this  case  the 
following  statement  from  Twogood  v.  Hoyt, 
tf  Mich.  609,  4  N.  W.  446:  "So,  where  the 
streets,  although  not  so  designated,  have  by 
tbe  parties  interested  or  by  the  public  author- 
ities been  opened,  used,  and  acquiesced  In, 
they  thereby  become  permanent  boundaries, 
and  form  new  starting  points  In  subsequent 
surveys  of  the  premises."  The  statement 
was  not  essential  to  the  determination  of 
that  case.  In  any  event  it  has  no  appli- 
cation her&  The  south  line  of  the  Longyear 
or  Buck  building  was  not  located  by  tbe 
public  authorities.  It  was  very  soon  under- 
stood by  all  parties  that  that  building  en- 
croached 16  Inches  upon  the  street  The  only 
parties  who  have  acquiesced  In  it  are  those 
who  have  built  on  lots  5  and  6.  It  is  not 
In  tbe  power  of  one  Individual  to  encroach 
upon  a  public  highway,  even  with  the  ac- 
quiescence of  the  public  authorities,  and  thus 
establish  a  new  monument  or  starting  point 
by  which  all  the  other  owners  in  a  given 
block  must  locate  their  lots  and  set  aside  all 
the  established  monuments.  The  same  rea- 
soning applies  in  the  following  statement  in 
Van  Den  Brooks  v.  Correon,  48  Mich.  283, 
12  N.  W.  206.  "Where,  however,  streets 
have  been  opened  and  long  acquiesced  in,  in 
supposed  conformity  with  the  plat  they 
should  be  accepted  as  fixed  monuments  In 
locating  lota  or  blocks  contiguous  thereto  or 
fronting  thereon."  The  question  in  that  case 
was  not  an  encroachment  by  one  lotowner 
upon  the  street  but  tbe  location  of  tbe  streets 
of  the  city.  If  the  contention  of  the  defend- 
ant in  that  case  had  been  sustained,  it  would 
have  resulted,  as  tbe  trial  court  Instructed 
tbe  Jury,  In  changing  the  location  and  bound- 
aries of  many  streets  and  blocks  in  &e  city. 
The  statement  was  applicable  to  the  facts  of 
that  case.  In  this  case,  by  adhering  to  tbe 
original  monuments,  neither  tbe*  rights  of 
the  public  In  the  streets  nor  tbe  boundaries 
of  any  other  lot  or  block  are  afTected.  There 
Is  no  evidence  of  any  existing  stakes  at  the 
time  tbe  Longyear  building  was  erected,  12 
years  after  the  survey  of  the  plat.  All  the 
otbbr  streets  are  of  the  width  established  by 
the  plat  If  presumptions  were  to  be  in- 
dulged in,  it  would  be  that  tbe  original  sur- 
veyors platted  Ionia  street  of  the  same  width 
as  the  others.  We  held  In  Woodbury  v. 
Venla,  114  Mich.  251,  72  N.  W.  189.  "that 
monuments  control   courses  and   distances. 
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and  that,  when  monumentB  and  meaanre- 
ments  vary,  the  monnments  always  control: 
but  this  reference  Is  to  monuments  and 
measurements  made  by  the  original  surrey. 
Courses  and  distances  would  not  be  con- 
trolled by  monuments,  made  by  some  |>ersou 
unauthorized  to  make  them."  By  locating 
lot  4  according  to  the  established  monuments 
each  of  the  parties  acquired  one-half  of  the 
lot  which  was  66  ft  wide,  the  width  of  the 
lot  as  established  by  the  plat  Either  of  the. 
.  theories  advanced  by  the  plalntUfs  makes  a 
lot  more  than  66  ft  wide. 

2.  It  Is,  however.  Insisted  that  there  Is  evi- 
dence which  should  have  been  submitted  to 
the  Jury,  that  the  HInchey  wall  was  a  practi- 
cal location  by  the  owners  of  lots  4  and  5  of 
the  boundary  line  between  them,  that  the  de- 
fendant acquiesced  therein  and  Is  now  es- 
topped from  disputing  It  A  party  wall  i> 
"a  wall  built  upon  the  dividing  line  between 
two  adjoining  properties,  usually  having  half 
Its  thickness  on  each  property."  As  de- 
scribed by  Washburn  it  Is  "a  wall  erected  on 
a  line  between  two  adjoining  pieces  of  land, 
belonging  to  different  persons,  for  the  use  of 
botn  properties.  2  Wash.  R.  P.  385.  The 
erected  of  such  walls  is  in  some  states  regu- 
lated by  statute,  giving  one  owner  the  right 
to  build  the  wall  one-half  upon  the  land  of 
each.  In  the  absence  of  statutory  regu- 
lations, each  party  must  build  his  wall  upon 
his  own  land,  unless  he  makes  an  agreement 
with  the  adjoining  owner  to  build  one-half 
upon  the  land  of  the  other.  Otherwise  such 
a  wall  can  exist  only  by  prescription.  Whit- 
ing T.  Gaylord,  66  Conn.  837,  34  Atl.  85,  50 
Am.  St  Rep.  87.  Acquiescence  is  "the  tacit 
concurrence  by  one  In  the  act  of  another."  The 
act  to  be  acquiesced  In  must  be  an  act  which 
is  advantageous  to  one  of  the  parties  and 
detrimental  to  the  other.  When  a  party 
erects  the  wall  of  his  building  upon  bis  own 
land  he  conveys  no  easement  to  the  adjoining 
owner.  Such  an  easement  is  an  interest  in 
land  which  can  be  conveyed  only  by  deed. 
Mr.  HInchey  had  no  conversation  or  agree- 
ment with  any  of  the  owners  of  lot  4  as  to 
erecting  his  wall  as  a  party  wall.  On  the 
contrary,  the  evidence  discloses  that  he  knew 
that  the  lines  south  of  his  lot  were  too  far 
south,  and  that  the  Buck  building  encroached 
upon  the  street  He  then  said  that  he  was 
building  his  wall  on  his  own  ground.  The 
stone  foundation  underground  extended  sev- 
eral Inches  north  of  the  brick  wall  above 
ground.  There  was  nothing  for  either  party 
to  acquiesce  in.  There  was  no  occasion  for 
either  to  speak.  None  of  the  owners  of  lot  4 
had  claimed  it  as  a  party  well.  Defendant 
Baird  recognized  that  It  was  not  a  party  wjill, 
and  purchased  the  right  from  the  heirs  of  Mr.  I 
ITin''hey  to  make  It  one.  If  It  had  been  es.  ; 
tabhshed  and  acquiesced  in  as  a  party  wall  '. 
there  would  have  been  no  occasion  for  a  deed  | 
to  establish  It.  The  only  testimony  of  any  | 
conversation  between  Mr.  HInchey  and  the  i 
•wners  of  lot  4  Is  that  of  the  defendant,  who  ; 


testified  that  "be  (HInchey)  made  a  yerbal 
arrangement  which  was  never  put  in  writing, 
that  the  use  of  that  wall  could  be  got  for  a 
building  on  lot  4.  He  died  before  It  could 
be  reduced  to  writing.  The  parties  to  that 
arrangement  were  Mr.  Barnes,  Mr.  HInchey 
and  myself."  This  shows  conclusively  that 
there  was  no  claim  that  Mr.  HInchey  erected 
his  wall  as  a  party  wall,  or  that  either  be  or 
the  then  owners  of  lot  4  acquiesced  in  it  as  a 
party  wall.  All  the  parties  understood  that 
the  owners  of  lot  4  had  no  interest  in  It  and 
could  only  acquire  It  by  deed,  or  by  some 
agreement  with  Mr.  HInchey.  Mrs.  Hin- 
chey's  supposition  or  understanding  Is  not 
competent  evidence.  The  erection  of  a  party 
wall  upon  the  south  line  of  lot  4  according  to 
the  recorded  plat  would  leave  a  space  a  few 
Inches  wide  between  the  two  walls,  which 
would  not  only  be  no  benefit  to  either,  but  a 
damage  to  both.  Mr.  HInchey  as  a  reason- 
able man  might  be  willing  to  arrange  with 
the  owners  of  lot  4  to  make  that  a  party  wall. 
Until  be  had  done  so  by  deed  or  by  occu- 
pation on  the  part  of  the  owners  of  lot  4  for 
sufficient  length  of  time  to  estop  him,  he  had 
lost  no  right  to  this  narrow  strip  of  land, 
and  the  owners  of  lot  4  bad  gained  no  title 
to  it  Recognizing  this,  the  defendant  by 
deed  of  purchase  acquired  the  right  to  use 
the  HInchey  wall  as  a  party  walL  The  dee<l 
recited  "This  deed  is  given  to  estabrsh  and 
confirm  a  party  wall  as  now  located  on  the 
lands  described."  This  deed  constituted,  in 
my  opinion,  the  first  and  only  establishment 
of  a  party  wall  on  the  south  of  lot  4.  Tbe 
effect  of  It  was  not  only  to  etablisb  this  wall 
as  a  party  wall,  but  It  also  conveyed  to  the 
defendant  the  perpetual  use  of,  if  not  the 
title  to,  this  narrow  strip  of  land  between 
the  Hinchey  wall  and  the  south  boundary 
line  of  lot  4.  Without  the  use  of  this  narrow 
strip  by  the  defendant  the  grant  would  be 
useless.  The  grant  of  a  thing  necessarily 
carries  with  it  that  which  Is  necessarily  to- 
its  enjoyment  14  Cyc.  1166;  10  Am.  ft  Eng. 
Bnc.  Law  (2d  Ed.)  420-424;  Lanier  v.  Booth, 
60  Miss.  410;  Collins  v.  Prentice,  15  Conn.  89,^ 
38  Am.  Dec.  61 ;  Powell  v.  Sims.  6  W.  Va.  1, 
13  Am.  Rep.  629;  Mead  v.  Anderson,  40  Kan. 
208,  19  Pac.  708.  In  Collins  v.  Prentice,  it 
was  said:  "The  law  will  not  presume  that 
It  was  the  Intention  of  the  parties,  that  one 
should  convey  land  to  the  other  in  such  man- 
ner that  the  grantee  could  derive  no  b^ieflt 
from  the  conveyance." 

The  concession  made  by  defendant's  counsel 
that  Mr.  Sparrow,  the  grantee  from  the  heirs 
of  Mr.  HInchey,  of  the  north  part  of  lot  5, 
still  owns  this  strip  and  may  recover  the 
same,  is  not  the  law.  The  heirs  of  Mr. 
HInchey,  In  conveying  to  Mr.  Sparrow,  con- 
veyed the  land  "subject  to  the  right  of  James 
J.  Baird  in  the  ownership  of  tbe  north  half 
of  the  bride  wall  standing  on  the  north 
line  between  the  lands  above  conveyed,  and 
the  said  lands  on  {he  north."  They  could 
only  convey   subject  to   their  former  deed. 
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Mr.   Balrd'8  grantora  could  not  In  a  atibee- 
qnent    d«ed  to   Mr.   Sparrow  make  any   re- 
citals binding  upon  Mr.  Balrd  or  any  other 
parties  Interested  In  thlB  controversy.    It  Is 
stated  in  my  Brother  BLAIR'S  opinion  that 
the  offer  of  testimony  to  show  that  the  re- 
ceiver   In   selling   the   property   at   auction 
stated  that  the  property  was  between  these 
two  walls,  and  that  they  would  have  to  build 
no  walla  except  a  cross-wall,  was  Improperly 
rejected.    This  allegation  of  error  Is  ndrt  dis- 
cussed in  plaintiffs'  brief,  and  might  there- 
fore be  considered  as  waived.    If,  however, 
the  question  was  properly  before  us  for  de- 
cision, the  mling,  in  my  Judgment,  was  cor- 
rect.   The  receiver  could  not  by   any  ipse 
dixit  of  his  change  the  boundary  lines  of 
lot  4  which  he  was  selling.    He  could  not 
by  his  statement  take  away  any  Interest  in 
the  north  wall,  or  convey  any  Interest  In  the 
Hinchey  wall.    He  could  not  sell  any  more 
than  lot  4,  and  yet,  if  the  contention  of  the 
plaintiffs   be   maintained,    lot   4   was   more 
than  66  feet  In  width.    It  was  true  that  the 
purchaser  would  have  to  build  no  party  wall 
upon   the  north.    It  was  not  true  that  the 
purchaser  would  have  any  right  to  use  the 
Hinchey  wall.    The  receiver  was  selling  lot 
4,  according  to  the  recorded  plat,  a  lot  66 
ft   wide.    Plaintiffs   must  be   held  to  have 
known  that  the  north  boundary  line  of  lot  4 
was  15  Inches  north  of  the  open  space,  for 
that  fact  appeared  upon  the  record  In  the 
office  of  the  register  of  deeds  and  npon  the 
abstract  of  title,  and  plaintiff  Scott  admits 
that  he  so  understood  it    They  had  no  rea- 
son to  believe,  from  the  examination  of  the 
records  or  from  the  statements  of  any  one 
Interested,  that  the  owners  of  lot  4  bad  any 
title  to,  or  easement  in,  the  Hinchey  wall. 
The  receiver  could  by  no  statement  of  his 
convey    such    an   interest.    The   defendant's 
land  was  not  being  sold.    He  was  not  called 
npon  to  speak.    Tbe  proposed  testimony  did 
not  injuriously  affect  his  rights,  or  prevent 
him  from  subsequently  purchasing  lot  5  or 
any   part   thereof,   and   insisting   upon   the 
true  boundary  line. 

Plaintiffs  gave  evidence  tending  to  show 
that  when  the  partition  was  agreed  to,  the 
defendant  stated  that  the  Hinchey  or  south 
wall  was  three  stories  high,  and  the  north 
or  Barker  wall  was  two  stories  high,  and 
that  be  would  give  $75  for  the  south  half 
of  the  lot  because  of  the  additional  height 
of  the  Hinchey  wall.  It  Is  due  to  tbe  de- 
fendant to  say  that  he  denies  this  conversa- 
tion. He  testified  that  plaintiff  O'Ckinnor 
said  that  tbe  man  who  took  the  south  half 
should  give  the  one  who  took  the  north  half 
$75,  and  that  defendant  might  have  bis  choice. 
The  Hinchey  wall  was  three  stories  high  and 
65  feet  long,  the  Barker  or  north  wall  was 
two  stories  high,  and  90  feet  long.  If  tbe 
determination  of  this  controverted  question 
of  fact  would  be  determinative  of  the  case, 
or.  In  other  words,  if  such  statement  would 
(Stop  the  defendant  to  assert  the  true  line. 


the  case  should  be  reversed.  As  already 
shown,  tbe  owners  of  lot  4  bad  obtained  no 
right  to  or  Interest  In  tbe  Hinchey  wall. 
They  had  no  right  by  prescription,  because 
they  had  not  beea  in  actual  use  of  the  land. 
No  controversy  bad  ever  arisen  between  tbe 
owners  of  lots  4  and  5  as  to  the  boundary 
line.  If  the  owners  of  lot  5  were  not  es- 
topped to  assert  the  true  line  according  to 
the  recorded  plat,  bow  can  a  purchaser  from 
them  be  held  estopped?  The  owners  of  lot 
5  had  the  right  to  use  or  sell  and  convey  an 
Interest  in  the  Hinchey  wall,  and  as  well 
the  narrow  strip  north  of  it  belonging  to  lot 
5.  Title  to  land  cannot  be  acquired  in  this 
state  by  estoppel.  If,  therefore,  the  own- 
ers of  lot  6  had  a  complete  title  to  tbe 
land  in  dispute,  their  grantee  would  take 
the  same  title,  and  could  be  no  more  estop- 
ped than  would  be  the  grantors.  Boundary 
lines  and  party  walls  cannot  be  established  in 
the  first  instance  by  parol,  or  rest  In  the 
uncertain  memory  of  witnesses.  Only  when 
a  boundary  line  has  been  agreed  to  and  fen- 
ces or  walls  built  in  accordance  with  tbe 
parol  agreement  is  there  room  to  apply  the 
doctrine  of  acquiescence.  The  danger  of  re- 
lying npon  the  uncertain  memory  of  wit- 
nesses in  such  transactions  is  apparent  from 
the  testimony  of  the  three  witnesses  for  the 
plaintiffs,  who  do  not  agree  upon  this  con- 
versation. 

S.  The  record  presents  one  other  question. 
In  purchasing  a  portion  of  the  Hinchey  wall 
from  the  Hinchey  heirs,  should  the  defendant 
be  held  to  have  acted  In  behalf  of  his  co- 
tenants,  or  for  his  own  benefit?  If  acting 
for  them,  he  holds  the  property  in  trust 
It  is  above  shown  that  the  receiver  ovraed 
only  one-half  interest  in  lot  4  according  to 
the  recorded  plat,  a  lot  66  feet  wide;  that  be 
was  Belling  the  undivided  one-half  Interest 
in  that  lot;  that  no  statement  of  his  could 
change  the  boundary  line;  that  no  interest 
of  defendant  was  being  sold,  and  be  was  not 
obliged  to  be  on  guard  to  watch  and  protest 
against  any  statements  which  the  receiver 
might  see  fit  to  make.  The  title  to  tbe  land 
south  of  the  south  boundary  line  of  lot  4 
as  above  determined  was  in  entire  strangers. 
Any  one  could  purchase  a  foot  or  more,  and 
take  title  as  against  all  tbe  world.  Neither 
of  the  tenants  of  lot  4  was  prohibited  by  any 
principle  of  law  from  purchasing  any  portion 
of  lot  5  for  himself  alone.  Whether  the  de- 
fendant made  this  purchase  before  or  after 
the  parol  arrangement  was  made  for  a  divi- 
sion of  lot  4  is  in  dispute.  That  question, 
however.  Is  immaterial.  All  knew  or  should 
have  known  the  boundary  line  of  lot  4.  Each 
stood  at  arm's  length  as  to  the  other,  and 
each  had  a  right  to  purchase  an  interest  in  lot 
5  in  anticipation  that  in  the  division  he  might 
obtain  the  south  half  of  lot  4.  Plaintiffs, 
under  their  own  showing,  had  no  knowledge 
that  defendant  bad  bought  tbe  interest  from 
the  Hinchey  heirs.  They  took  no  action  In 
reliance    upon    such    ptirchase.    The    l^al 
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«tatuB  of  the  parttea  was  fh^efore  andianged 
-by  It  The  act  of  defendant  In  this  par- 
-chase  was  not  an  act  relating  to  the  oommon 
tproperty.  It  was  not  In  confirmation  of  any 
right  or  easement  prerloufily  existing  and  be- 
longing to  the  common  estate.  If  defendant 
bad  purchased  the  entire  of  lot  5,  woold  he 
be  held  to  have  porcbased  It,  or  any  part  of 
■it.  In  the  Interest  of  the  Joint  owners  of  lot  4, 
and  to  have  made  that  a  party  wall  which 
no  one  before  had  either  used  or  made  one? 
The  conveyance  from  the  Hlnchey  heirs  for 
which  the'  defendant  paid  a  valuable  con- 
sideration was  a  conveyance  of  land  entirely 
•outside  the  boundaries  of  lot  4.  Defendant  In 
securing  It  obtained  no  land  or  right  In 
which  the  plaintiffs  had  any  interest.  Their 
rights  had  long  before  been  fixed. 
I  think  the  Judgment  should  be  affirmed. 

CARPENTER,  0.  J.,  and  BOOKER,  J, 
concurred  with  GRANT,  3.  OSTRANDBR, 
J.,  did  not  sit 


MBRRITT  TP.  v.  HARP,  County  Drain 
Com'r,  et  al. 

■(Snpreme  Court  of  Michigan.    July  24,  1908.) 
On  motion  for  modification  of  decree  as  to 

■costs.    Modified. 

For  former  opinion,  see  104  N.  W.  587. 

PER  CURIAM.  The  opinion  In  this  case 
win  be  found  In  104  N.  W.  887.  The  defend- 
ants Dawson  and  Flndlay  presented  to  the 
clerk  of  this  court  for  taxation  a  bill  of 
costs  containing  the  following  Items: 

Counsel  fee  on  arKument  allowed  by 

rule I     80  00 

■Clerk's  fee  as  allowed  by  mie 6  00 

Paid  clerk  of  drcnit  court  for  making 

return 6  00 

Printing  1,198  pages  of  record,  at  68 

cents  per  _page 818  00 

Printing  251  pages  of  brief,  at  68 

cents  per  page 170  68 

Copy   of   record    for   printer,   3,708 

folios,  at  5  cents  per  folio 189  90 

Maps  for  the  record °20  00 

liarge  maps  for  use  in  court 15  00 

Express  on  records  and  briefs 2  00 

$1,256  58 

The  clerk  disallowed  the  lest  three  items 
And  taxed  the  costs  at  $1,219.58.  From  this 
taxation  complainant  appealed,  and  now 
mores  the  court  for  an  order  modifying  the 
decree  and  the  allowance  of  costs  taxed  there- 
under. The  principal  issue  in  this  case  was 
as  to  the  effect  of  the  Improvement  of  several 
old  drains  and  the  construction  of  certain 
new  ones  by  the  defendant  Harp  as  county 
drain  commissioner.  The  defendant  high- 
way commissioners  denied  in  their  answer 
that  tbey  bad  bad  anything  to  do  with  the 
construction  of  the  public  drains,  and  there 
was  no  testimony  in  the  record  to  dispute 
this  claim.  They  also  denied  that  tliey  bad 
constructed  any  highway  ditches  which  had 


any  tendency  to  increase  the  ▼olome  of  wa- 
ter flowing  through  the  drains,  and  tliis 
court  sustained  in  their  contention  In  tl>at 
regard.  The  great  bulk  of  the  testimony  on 
the  part  of  the  defau»  was  Introdnoed  to 
nuUntain  the  contention  of  defendant  Harp, 
which  this  court  ha's  held  untenable.  It  was 
wholly  unnecessary  for  the  defendants  Find- 
lay  and  Dawson  to  put  in  any  testimoDy,  ex- 
cept as  to  the  effect  of  the  highway  ditclief 
constructed  by  them,  and  60  pages  of  print- 
ed record  would  amply  cover  the  sulistance 
of  the  testimony  introduced  by  them  upon 
this  subject  A  brief  of  30  pages  wonld  bare 
been  sufficient  to  fully  present  their  axKument 
In  this  court  Through  inadvertence,  the 
court  settled  a  decree  giving  them  full  costs. 
The  decree  will  be  modified,  ao  that  the 
bill  of  costs  as  taxed  by  the  clerk  be  amended 
by  Inserting  50  pages  of  record  in  place 
of  1,196,  30  pages  of  brief  In  place  of  251. 
and  2S0  folios  of  eopj  of  record  in  place  of 
3,798,  to  be  taxed  at  the  prices  per  page  and 
folio  spedfled. 


HORTON  v.   IMMEN. 
(Supreme  Court  of  Michigan.    July  24,  1906.) 

Bboksbs— CoioassiORB. 

Under  an  agreement  whereby  a  principal 
agreed  to  pay  a  real  estate  broker  a  certain 
commission  if  a  sale  were  consummated  before 
a  certain  date,  providing  that  if  sale  was  not 
consummated  by  that  date,  the  agreement  sbonld 
be  null  and  void,  the  principal  is  not  liable 
for  the  commission  where  the  sale  was  not 
conaummated  before  that  date,  whether  the  brok- 
er found  a  purchaser  or  not 

[Ed.  Note. — For  cases  in  point  see  vol.  8, 
Cent  Dig.  Brokers,  i  C8.] 

Error  to  Circuit  Court,  Kent  Comity ;  Wil- 
lis B.  Perkins,  Judge. 

Action  by  Brastns  J.  Horton  against  Fred- 
erick Immen.  From  a  Judgment  in  favor  of 
defendant   plaintiff  brings  error.    Affirmed 

Plaintiff  is  a  real  estate  broker  and  se^cs 
to  recover  a  commission  upon  a  contract  by 
which  he  claims  that  he  was  to  furnish  a  pur- 
chaser for  the  defendant's  land,  a  block  in 
the  city  of  Orand  Rapids.  He  had  had  a 
verbal  contract  by  which.  If  he  obtained  a 
purchaser  of  the  property  at  $58,000,  he  was 
to  receive  a  commission  of  $1,000.  The  case 
was  tried  before  the  court  without  a  Jury, 
a  finding  of  facts  made,  and  Judgment  roi- 
dered  for  defendant 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERT,  OSTRANDER,  and  MOORE.  3J. 

Gieason  &  Lee^  for  appellant  Grove  & 
McDonald,  for  appellee. 

GRANT,  X  Counsel  for  the  plaintiff  in- 
sists that  there  is  no  Jastlflcation  for  the 
Judgment  In  the  finding  of  facts.  Under  the 
findings  the  oral  arrangements  for  the  pay- 
ment of  $1,000  for  a  purchaser  at  $58,000 
was  voluntarily  abandoned.  Plaintiff  testi- 
fied, as  stated  In  the  finding  of  facta,  that 
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he  told  defendant,  "I  will  tell  you.  If  you 
close  ap  tbe  deal  with  blm  [the  proposed 
purchaser]  for  less  than  $58,000,  I  wUl  take 
$500  for  my  commission."  Tberenpon  de- 
fendant drew  up  and  presented  to  the  plaln- 
tlir  for  hl8  signature  the  following  memoran- 
dum, 'Which  was  duly  signed  by  the  plaintiff 
and  retained  by  the  defendant :  "Agreement 
made  between  B.  J.  Horton  and  Frederick 
Immen,  both  of  Grand  Rapids,  Michigan: 
In  case  a  sale  of  the  Loralne  Building  located 
In  Grand  Rapids,  Michigan,  and  owned  by 
Bald  Frederick  Immen,  la  consummated  by 
March  first,  1906,  to  M.  S.  Keeler  of  Grand 
Rapids,  Mich,  for  the  sum  of  flf^-elght 
thousand  dollars,  K  J.  Horton  agrees  to  take 
■one  thousand  dollars  In  full  for  his  com- 
mission on  the  sale.  If  sale  Is  oonsummated 
for  any  less  amount  than  $68,000,  B.  J.  Hor- 
ton agrees  to  take  five  hundred  dollars  In 
full  for  his  commission  on  said  sale.  If 
sale  Is  not  consummated  by  March  1,  this 
agreement  Is  null  and  Told  between  B.  J. 
Horton  and  F.  Immen." 

PlaintUF   was  then  negotiating  with  one 
Keeler  to  purchase  the  property.    It  is  the 
claim  of  plaintiff  that  Keeler  offered  $56,000, 
and    that    defendant   expressed   himself   as 
willing  to  take  that  sum,  and  that  they  had 
agreed  upon  a  meeting  to  arrange  for  the 
execution  of  the  papers  and  terms  of  pay- 
ment.    Mr.   Keeler  testified  that  defendant 
consented  to  the  terms  of  payment    Defend- 
ant   denies    such    an    agreement    Whether 
they  bad  agreed  verbally  or  not  Is  Imma- 
terlaL    Plaintiff   and   defendant  had   made 
a  definite  contract.    That  contract  provided 
for  the  consummation  of  a  sale.    None  was 
consummated.    It  could  not  have  been  con- 
summated   until    the    vendor    and    vendee, 
or  grantor  and  grantee,  had  entered  Into  a 
valid  and  binding  contract  for  the  sale.    Un- 
til that  was  done  either  party  was  at  liberty 
to   retire    from   bis   parol    agreement.    The 
contract  was  not  to  find  a  purchaser,  bat  to 
consummate  a  sale. 

The  judgment  Is  affirmed. 


PBOPIiB  T.  KITOHIB. 

<BapTeme  Court  of  Michigan.   July  24,  1906.) 

1.  EjMbkzzi.eiiert— Bleusiits  or  OmcNSB— 
WanTEN  Aqbeement  Bbtwekn  Pabtibs. 
A  written  instrument  reciting:  the  receipt 
of  a  sum  of  money  "for  10  Moh.,"  meaning  for 
10  shares  of  stock  of  the  Mohawk  Mining  (Jo. 
tigned  by  a  firm  of  brokers  by  their  agent,  waa 
a  sufficient  written  agreement  to  fall  within 
Comp.  Laws,  i  11,672,  providing  that  when- 
ever money  shall  be  intrusted  to  any  person  as 
agent  on  a  written  agreement  signed  by  the  per- 
son so  intrusted  as  agent,  expressing  the  appro- 
priation to  which  the  money  shall  be  applied,  if 
the  person  to  whom  the  money  is  intmsted  shall 
intentionally  appropriate  it  in  any  other  man- 
ner OT  for  any  other  purpose  than  that  ex- 
pressed in  the  agreement,  he  shall  be  guilty  of 
a  felony. 

i  Same— Agent. 

Where  a  receipt  for  money  for  a  particular 
'Purpose  was  signed  in  the  name  of  a  firm  of 


brokers,  "Per  R.,"  and  S.  assumed  to  act  for 

the  firm,  for  which  he  was  bookiceeper,  this 
did  not  show  an  agreement  between  R.  and 
the  person  from  whom  the  money  was  received 
withm  Comp.  Laws,  {  11.6T2,  providing  that 
whenever  money  shall  be  delivered  to  any  per- 
son on  a  written  agreement,  expressing  the  ap- 
propriation to  which  the  money  is  to  be  ap- 
plied, and  the  person  shall  intentionally  apply 
it  to  another  purpose,  he  shall  be  guUty  of  a 
felony. 

Bxceptions  from  Circuit  Court,  Houghton 
County;  Albert  T.  Streeter,  Judge. 

Gilbert  Ritchie  was  convicted  of  crime,  and 
brings  exception.  Reversed,  and  new  trial 
granted 

Respondent  was  convicted  of  a  violation 
of  section  11,572,  Comp.  Laws,  which  reads  as 
follows:  "Whenever  money,  or  any  goods, 
wares  or  merchandise  or  other  personal  prop- 
wty,  shall  be  delivered,  committed  or  intrust- 
ed to,  or  put  In  charge  of,  any  person  or 
persons  as  agent  or  agents  with  written  In- 
structions, or  upon  any  written  agreement 
signed  by  the  party  so  Instructed  as  agent, 
or  such  written  instructions  shall  be  deliver- 
ed, or  such  written  agreement  shall  be  made, 
at  any  time  after  delivery  to  such  agent  or 
agents,  of  any  money  or  goods,  wares,  mer- 
chandise, or  other  personal  property,  which 
Instructions  or  agreements  shall  express  the 
appropriation,  the  purpose  or  use  to  which 
such  money  shall  be  applied,  or  the  terms, 
mode  or  manner  of  the  application  or  em- 
ployment of  Bucb  mon^,  or  which  shall  ex- 
press or  direct  the  disposition  or  use  to  be 
made  by  such  agent,  of  any  goods,  wares, 
merchandise,  or  other  personal  property,  so 
delivered  or  entrusted  to  such  agent;  if  the 
person  or  persons  to  whom  any  such  mon^ 
or  goods,  wares  or  merchandise  or  other  per- 
sonal property  shall  be  so  delivered,  com- 
mitted or  entrusted,  shall  purposely  and  In- 
tentionally apply,  appropriate,  dispose  of,  or 
use  any  such  money  or  goods,  wares,  mer- 
chandise or  other  personal  property  In  any 
other  way  or  manner,  or  for  any  other  pur- 
pose, use  or  Intent,  than  such  as  shall  be 
expressed  In  such  written  instrument  or 
agreement  touching  the  same,  the  person  or 
persons  so  doing,  shall  be  deemed  guilty  of 
felony,  and  on  conviction  thereof  l)efore  a 
competent  tribunal,  shall  be  subject  to  a 
fine  not  exceeding  two  thousand  dollars,  or 
Imprisonment  In  the  state  prison  for  a  term 
not  exceeding  three  years,  or  by  both  such 
flue  and  Imprisonment,  In  the  discretion  of 
the  cotirt" 

He  was  tried  and  convicted  under  a  count 
of  the  declaration  reeding  as  follows :  "For 
that  heretofore,  to  wit,  on  the  10th  day  of 
November,  A.  D.  1904,  at  the  township  of 
Hancock,  In  the  county  aforesaid,  there  was 
committed  and  Intrusted  to  Gilbert  Ritchie, 
late  of  said  township  of  Hancock  as  agent, 
the  said  Gilbert  Ritchie  being  then  and  there 
the  agent  of  Amalle  H.  Hansen,  by  the  said 
Amalie  H.  Hansen,  the  sum  of  $645  in  money, 
of  the  value  of  $545,  of  the  goods  and  chat- 
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tela  and  property  of  the  satd  Amalle  H. 
Hansen,  which  said  sum  of  $500  was  so  ooui- 
mltted,  Intrusted,  and  delivered,  and  put  in 
charge  of  the  said  Gilbert  Ritchie,  as  agent  of 
the  said  Amalle  H.  Hansen,  as  aforesaid,  and 
tliat  afterwards,  on,  to  wit,  on  the  10th  day 
of  November,  A.  D.  1804,  at  the  said  town- 
ship of  Hancoclc,  the  said  Gilbert  Ritchie  did 
enter  into  a  written  agreement  signed  by 
him  the  said  Gilbert  Ritchie,  which  said 
written  agreement  did  express  the  appropria- 
tion, purpose,  and  use  to  which  said  sum  of 
money  should  be  applied,  and  the  manner  of 
the  application  and  employment  of  such  mon- 
ey, i^hlch  said  agreement  was  in  words  and 
figures  as  follows:  to  wit:  '$545.  Han- 
cocl£,  Mich.,  Nov.  10, 1904.  Received  of  A.  H. 
Hansen  five  hundred  forty-five  &  no  100  dol- 
lars for  10  Moh.  No.  270.  J.  A.  Fuller  &  Co. 
per  R.'  Meaning  by  the  words  In  said  writ- 
ten agreement  'for  10  Mob.'  10  shares  of  the 
capital  stock  of  the  Mohawl^  Mining  Co.,  a 
corporation  organized  and  existing  under 
the  laws  of  the  state  of  Michigan,  and  the 
letter  'R'  In  said  written  agreement  being 
the  signature  of  the  said  Gilbert  Ritchie, 
and  meaning  the  said  Gilbert  Ritchie.  And 
the  satd  Gilbert  Ritchie  the  said  sum  of  $545, 
of  the  money  and  property  of  the  said  Amalle 
H.  Hansen,  so  delivered,  committed  and  in- 
trusted to  the  said  Gilbert  Ritchie,  as  her 
agent  as  aforesaid,  purposely  and  Intention- 
ally did  fraudulently  and  feloniously  apply 
and  appropriate  and  use  in  another  manner, 
and  for  another  purpose,  use  and  intent  than 
such  as  was  expressed  in  said  written  agree- 
ment contrary,"  etc. 

Argued  before  GRANT,  BIxAIR,  MONT- 
GOMERY, 08TRANDBR,  and  MOORE,  JJ. 

Burritt  ft  Bnrrltt,  for  appellant  Angus 
W.  Kerr  (Alien  F.  Bees,  of  counsel),  for  the 
People. 

GRANT,  J.  (after  stating  the  facts).  The 
facts  are  not  in  dispute.  One  J.  A.  Fuller 
carried  on  a  brokerage  business  at  Hancock 
and  other  places,  under  the  name  of  J.  A. 
Fuller  &  Co.  Respondent  was  a  clerk  and 
bookkeeper,  employed  by  Fuller  at  $30  per 
week.  F^iller  employed  two  other  persons  In 
the  office,  named  Roberts  and  Penberthy. 
Mr.  Fuller  was  in  bis  office  most  of  the  time. 
Miss  Hansen  had  purchased  stock  through 
Fuller  &  Co.  twice  before.  She  had  no  ac- 
quaintance with  Mr.  Ritchie  otherwise  than 
on  these  two  occasions  and  the  one  in  ques- 
tion. Mr.  Ritchie  had  authority  to  receive 
orders  for  his  principal  for  the  purchase  of 
stock.  Orders  as  they  were  received  wore 
turned  over  to  Mr.  Roberts  through  whose 
hands  "all  purchases  or  sales  of  stock  had  to 
go."  Ritchie  had  no  other  connection  with 
Fuller  &  Co.  otherwise  than  as  clerk.  Miss 
Hansen  asked  for  Mr.  Ritchie  when  ordering 
the  stock  in  question,  because  she  had  done 
business  with  him  t>efore.  She  knew  that 
Fuller  &  Co.  carried  on  a  brokerage  business. 


She  went  to  the  office  of  J.  A.  Fuller  &  Co. 
She  gave  a  verbal  order  through  Mr.  Bitclile 
for  10  shares  of  the  stock  of  the  Mohawk 
Mining  Company.  Receiving  notice  from 
Fuller  &  C!o.  the  following  day  that  tbe  stoik 
bad  been  purchased,  she  went  to  the  office 
again,  saw  Mr.  Ritchie,  paid  him  the  money, 
and  took  the  receipt  above  set  forth,  whicii. 
as  to  the  parties  thereto,  constituted  a  suf- 
ficient ag^reement  under  the  statute.  Tbe 
money  was  deposited  in  the  bank,  in  the  due 
course  of  business,  to  the  credit  of  J.  A.  Ful- 
ler &  C!o.  Ritchie  made  no  profit  out  of  tbe 
transaction.  The  stock  was  not  bought,  and 
all  the  money  in  the  bank  was  cbeclced  out 
in  the  name  of  J.  A.  Fuller  ft  Co.  Fuller 
failed.  EHiUer  signed  all  the  checks  that  were 
drawn  upon  tbe  bank  in  the  name  of  J.  A. 
Fuller  ft  Co.  He  left  blank  checks  in  tbe 
office  to  be  filled  out  by  Ritchie  and  others, 
as  occasion  might  require.  Ritchie  made  no 
representations  to  Miss  Hansen  that  be  was 
acting  independently  of  ids  employer.  Noiii- 
Ing  was  said  or  done  by  either  party  fro:u 
which  it  can  be  Inferred  that  Miss  Hansen 
understood  that  she  was  dealing  with  Ritchie 
as  her  agent  rather  than  with  J.  A.  Fuller  & 
Co.  through  Mr.  Ritchie  as  Fuller's  agent 

The  court  instructed  the  Jury  that  if  Gil- 
bert Bltcbie  was  the  agent  of  Miss  Han-x:t. 
and  received  the  money  as  her  agent.  .'i::>l 
gave  a  receipt  to  her  expressing  the  purpose 
for  which  the  money  should  be  applied  as  ht-r 
agent,  and  intentionally  appropriated  the 
money  to  some  other  purpose,  then  plaintiff 
was  guilty.  To  sustain  a  conviction  under 
the  statute  it  was  essential  for  the  prosciu- 
tion  to  prove  an  agreement  made  between 
Miss  Hansen  and  the  respondent  In  his  in- 
dividual capacity.  An  agent  making  an 
agreement  in  the  name  of  an  actual  bona  fide 
principal  and  duly  authorized  to  make  such 
a  contract,  is  not  within  the  statute.  The 
record  Is  barren  of  any  proof  showing  that 
Miss  Hansen  understood  that  she  was  dealing 
with  the  respondent  as  a  principal.  The  con- 
tract on  its  face  showed  that  she  was  deal- 
ing with  J.  A.  Fuller  ft  Co.,  brokers.  There 
is  no  proof  that  she  l>elieved.  or  even  had  a 
right  to  l)elleve,  that  she  was  dealing  with 
respondent  in  his  Individual  capacity.  The 
Court  should  have  directed  a  verdict  of  ac- 
quittal. It  is  unnecessary  to  discuss  the 
other  questions  raised. 

Conviction  reversed,  and  new  trial  ordered. 


KING  V.  HARRIGAN  et  al. 
(Supreme  Court  of  Michigan.     July  24.  190*U 

1.  GA.BKIBHMENT'-— TBIA.L    OF    ISSXTKB    BKTWKEN 
PlJlINTirF  AND  GABNISHXE. 

Under  Comp.  Laws,  {  10.610,  providiug 
that  where  a  garnishee  shall,  within  lO  i1:iy.s 
after  filing  Itis  answer,  file  with  the  clerk  a 
demand  for  trial,  tbe  cause  shall  ^tand  for  trial, 
a  garnishee  is  entitled  to  demand  a  trial  of 
the  issues  raised  by  tiia  disclosures  when  de- 
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manded  within  10  days  after  the  filing  of  the 
diaclosares. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Oamishment  SS  308-314.] 

2.  Sai«— STATtrrKS— CowsiBTJcnoK. 

Tb«  statutes  regulating  garnishment  pro- 
ceedings must  be  strictly  followed. 

3.  Sauk— Tbiai.  or  Issmss  Brwebr  Plain- 

TirF    AND    OaBRISKXB— RlQHT    TO    DKUAMD 

TbiaI/— Waiveb. 

Both  the  disclosure  and  the  oral  examina- 
tion of  a  garnishee  denied  liability.  The  judg- 
ment rendered  against  the  garnishee  on  the  day 
the  oral  examination  was  filed  recited  that  the 
court  heard  the  proofs  offered  and  the  argument 
of  counsel.  Held  not  to  show  that  the  garnishee 
waived  the  statutory  right  to  demand  a  triki 
on  the  issues  raised. 

Error  to  Circuit  Oonrt,  Lapeer  County; 
George  W.  Smith,  Judge. 

Action  by  Rol>ert  King  against  Richard 
Burden,  In  which  James  Harrlgan  was  som- 
moned  as  garnishee.  There  was  a  Judgment 
against  the  gamlsbee,  and  he  brings  error. 
Reversed   and   remanded. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  MOORE,  JJ. 

John  Lougbnane  and  Oeer,  Williams  &  Hal- 
pin,  for  appellant  Stickney  &  Reed,  for  ap- 
pellee. 

GRANT,  J  This  case  was  before  the 
court  on  a  motion  to  dismiss  the  writ  of  er- 
ror. 106  N.  W.  1120.  A  full  statement  of 
the  case  and  of  the  Issues  involved  is  there 
made,  and  needs  no  repetition  here.  On  the 
same  day  that  the  oral  examination  of  the 
garnishee  defendant  was  filed  the  court  be- 
low rendered  a  Judgment  against  him  for 
the  amount  of  the  Judgment  against  the 
principal  defendant.  The  defendant  under 
the  statute  (Comp.  Laws,  ^  10,610)  was  en- 
titled to  10  days  thereafter  to  demand  a  trial 
of  the  cause.  Garnishee  proceedings  are 
harsh,  and  must  be  strictly  followed. 

It  Is  urged  that  the  defendant  waived 
this  lO^ay  provision  by  appearing  and  argu- 
ing tlie  case  at  the  time  the  disclosure  was 
filed.  What  the  argument  against  the  enter- 
ing of  the  Judgment  was  at  that  time  the 
record  fails  to  show,  and  counsel  do  not  agree 
npon  it  Both  the  disclosure  and  the  oral 
examination  deny  liability.  The  Judgment 
recites  that  "the  court  having  beard  the 
proofs  offered  and  the  argument  of  counsel 
for  the  respective  parties.  Judgment  Is  ren- 
dered,'* etc.  That  Is  all  the  record  shows. 
It  cannot  be  construed  Into  a  waiver  of  the 
right  conferred  by  the  statute  to  demand  a 
trial. 

Judgment  reversed,  and  case  remanded  for 
further  proceedings. 


WILLIAMS  r.  SECRBTART  OF  STATE. 
(Supreme  Court  of  Michigan.  July  24,  1906.) 
1.  Statbs  —  Skratobiai,  Districts  —  Afpob- 

TIONMBHT— COWSTITUTIOWAI.    PBOVISIONS. 

The  constitutional  provision  that  no  county 
shall  be  divided   In   the   formation   of   senate 


districts,  except  such  county  shall  be  equitably 
entitled  to  two  or  more  Senators,  indicates 
that  portions  of  different  counties  must  not 
be  included  in  the  same  district  and  when  a 
county  is  entitled  to  two  or  more  Senators  the 
obligation  is  on  the  Legislature  to  make  such 
apportionment  within  the  county  according  to 
population,  on  the  basis  of  the  last  enumera- 
tion of  the  state. 

[Eld.  Note. — ^For  cases  In  point  see  vol.  44, 
Cent.  Dig.   States,   §|  28-M.] 

2.  Sake— Duty  of  Appobtionkknt  —  Whkbe 
Vested — Jdbisdiction. 

The  duty  of  determining  the  apportionment 
or  directing  the  numtwr  of  districts  into  which 
a  county  may  be  divided  being  reposed  by  the 
Constitution  in  the  Legislature,  the  courts  can 
only  determine  whether  in  a  given  case  the 
Legislature  has  exercised  a  constitutional  dis- 
cretion. 

8.  SAin  —  INKQUAI,ITT    0»    AFPOBTIORiailT — 
BVIDKROB. 

The  Constitution  provides  that  in  forming 
senatorial  districts  the  Legislature  may  rear- 
range the  senatorial  districts  according  to  the 
number  of  Inhabitants  as  shown  by  a  periodi- 
cal enumeration.  Pub.  Acts  1005,  p.  362,  No. 
245,  entitled  "An  act  to  divide  the  state  of 
Michigan  In  32  senatorial  districts"  and  re- 
enacting  the  senatorial  apportionment  law  of 
1901  (Pub.  Acts  1901,  p.  266.  No.  189),  appor- 
tions certain  districts  according  to  population  as 
follows:  First,  116,033;  fifteenth,  62,731; 
fourth,  108.434;  eleventh,  5.'5.637;  ninth,  102,- 
725;  nineteenth,  65,744.  The  state  pnumera- 
tion  of  1904  shows  a  total  population  of  2.530,- 
016,  giving  79.063  as  a  unit  or  basis  to  be  con- 
sidered In  arriving  at  an  apportionment.  Held, 
that  the  acts  were  unconstitutional,  because  of 
disparity  in  population  of  the  different  districts. 
4.  Same— AppoBTioNmNT   Acts- Dhbatiow. 

A  senatorial  apportionment  act  remains 
in  force  until  supplanted  by  a  subsequent  valid 
act 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Gent.  Dig.  States,  8  28.] 

Ostrander,  J^  dissenting  In  part 

Application  by  Stephen  D.  Williams  for  a 
writ  of  mandamus  against  the  Secretary  of 
State  to  compel  lilm  to  give  notice  of  an  elec- 
tion of  Senators.    Writ  ordered  Issued. 

Argued  before  CARPENTER,  C.  J.,  and  Mc- 
ALVAT,  GRANT,  BLAIR,  MONTGOMERY, 
OSTRANDER,  HOOKER,  and  MOORE,  JJ. 

Jeffries  &  Williams  (Edward  Cahill,  of 
counsel),  for  relator.  John  E.  Bird,  Atty. 
Gen.  (Chas.  W.  McGlIl,  of  counsel),  for  re- 
spondent 


McALVAY,  J.  Relator,  a  resident  and  elect- 
or in  Wayne  county,  applies  for  a  writ  of  man- 
damu.s  against  respondent  Secretary  of  State, 
to  compel  him  to  give  notice  of  the  election 
of  Senators  required  by  section  8606,  Comp. 
Laws,  under  Act  No.  264,  p.  668,  Public  Acts 
of  1895,  claiming  that  Act  No.  245,  p.  362, 
of  the  Public  Acts  of  1006,  entitled  "An  act 
to  divide  the  state  of  Michigan  Into  thirty-two 
senatorial  districts,"  being  the  act  under 
which  respondent  proposes  to  give  said  no- 
tices, and  also  Act  No.  189,  p.  266,  of  the 
Public  Acts  of  1901,  are  unconstitutional  and 
void ;  that  the  limitation  upon  the  power  dele- 
gated by  the  Constitution  of  the  state  to  the 
Legislature  has  been  disregarded  in  the  ap- 


Digittzed  by 


L^oogle 


750 


106  MORTHWBSTBRM  RBPOBTEB. 


(Sfldk 


porttonment  made  by  the  &cts  In  qneetlon. 
▲II  of  the  qnestioiis  InTolved  In  this  appli- 
cation were  before  this  conrt  and  passed  up- 
on In  the  case  of  Glddlngs  v.  Secretary  of 
State,  93  Mich.  1,  52  N.  W.  044,  16  L.  B.  A. 
402.  Questions  of  jurisdiction  and  the  right 
of  the  private  citizen  to  apply  In  his  own 
name  for  the  relief  prayed  are  admitted  as 
settled  by  that  case.  The  only  question  upon 
which  an  issue  Is  made  by  the  Attorney  Gen- 
eral Is  whether  the  apportionment  of  1905 
Is  equitable;  It  being  Insisted  that  the  Inten- 
tion of  the  framers  of  the  Constitution  was 
to  make  the  county  primarily  the  basis 
for  representation  in  the  state  Senate,  and' 
that  the  apportionment  of  Wayne  county  of 
which  relator  complains  Is  not  inequitable, 
but  gives  that  county  a  substantial  advantage. 

The  constitutional  provisions  relative  to 
senatorial  apportlonmentB  are  familiar.  The 
state  Is  divided  into  32  senatorial  districts, 
eadi  of  which  shall  choose  one  Senator.  No 
county  shall  be  divided,  except  it  shall  he 
equitably  entitled  to  two  or  more  Senators. 
An  enumeration  of  the  inhabitants  of  the 
state  for  the  year  1854  and  every  tenth  year 
thereafter  is  required,  and  at  the  first  session 
after  each  state  enumeration,  and  the  first 
session  after  each  enumeration  by  the  au- 
thority of  the  United  States,  the  Legislature 
must  rearrange  the  senatorial  districts  ac- 
cording to  the  number  of  inhabitants.  The 
provision  that  "no  county  shall  be  divided 
In  the  formation  of  Senate  districts,  except 
such  county  shall  be  equitably  entitled  to 
two  or  more  Senators,"  indicates,  not  that 
the  county  is  made  the  basis  of  apportion- 
ment, but  that  portions  of  different  counties 
must  not  be  Included  In  the  same  district, 
and  that  when  a  county  Is  entitled  to  two  or 
more  Senators  the  obligation  Is  upon  the 
Legislature  to  make  such  apportionment  with- 
in the  county  according  to  population  upon 
the  basis  of  the  last  enumeration  of  the 
stata  The  figures  given  in  support  of  this 
argument  for  respondent  show  ttiat  the  di- 
vision of  Wayne  county  Into  6  districts  would 
make  each  district  larger  than  each  of  14 
other  districts  as  apportioned.  This  court 
cannot  determine  the  apportionment,  or  di- 
rect the  number  of  districts  Into  wbidb  a 
county  may  be  divided.  That  duty  is  re- 
posed by  the  Constitution  in  the  Legislature. 
This  court  assumes  to  determine  whether  iif 
this  case  the  Legislature  has  exercised  a 
constitutional  discretion. 

In  his  petition  relator  lias  tabulated  by  dis- 
tricts the  apportionment  made  under  the  act 
of  1906,  and  In  a  comparison  of  the  popula- 
tion in  the  different  districts  as  constitut- 
ed by  said  act  challenges  the  attention  of 
the  court  to  the  fact  that  In  making  such 
apportionment  the  Legislature  has  wholly 
Ignored  the  provisions  of  the  Constitution. 
The  state  enumeration  of  1904  shows  a  total 
population  of  2,530,016,  giving  79,063  as  a 
unit  or  basis  to  be  considered  In  arriving  at 


a  constitutional  apportionment  of  Senate  dis- 
tricts. To  determine  whether  "an  honest  and 
fair  discretion  was  exercised  by  the  Liegisla- 
ture  in  apportioning  the  districts  so  as  t» 
preserve  as  nearly  as  may  be  an  equality  of 
representation,"  it  is  only  necessary  to  makfr 
a  comparison  of  the  population  In  different 
districts:  First,  116,033;  fifteenth.  62,731; 
fourth,  108,434;  eleventh,  55,637;  ninth.  102.- 
725;  nineteenth,  55,744.  In  the  Glddlngs 
Case,  supra,  the  disparity  between  districts 
was  no  {greater  than  in  the  Instances  Illustrat- 
ed. In  that  case  the  court  said:  "The  un- 
constitutionality of  the  act  is  clear."  "The 
state  cannot  be  divided  into  senatorial  dis- 
tricts with  mathematical  exactness,  nor  does 
the  Constitution  require  it  It  reQnlres  the 
exercise  on  the  part  of  the  Legislature  of  an 
honest  and  fair  discretion  In  apportlonins 
the  districts  so  as  to  preserve  as  nearly  as 
may  be  the  equality  of  representation.  This 
constitutional  discretion  was  not  exerdaed. 
•  •  *  The  facts  themselves  demonstrate 
this  iMiyond  controversy,  and  no  language  caD 
make  the  demonstration  plainer."  The  Gid- 
ings  Case  controls  this  case.  The  statute 
in  question  must  be  held  invalid. 

This  act  was  a  re-enactment  of  the  senato- 
rial apportionment  law  of  1901,  and  as  the 
validity  of  this  act  Is  also  questioned  an  ex- 
amination of  the  apportionment  for  tliat  year 
has  been  necessary.  We  find  that  the  objec- 
tions made  to  the  act  of  1901  are  sustained 
by  the  facts,  and  that  such  gross  inequalities 
exist  that  the  same  may  be  said  of  it  as  has 
been  said  of  the  act  of  1905. 

Petitioner  prays  that  respondent  may  be  re- 
quired to  give  election  notices  under  the  law 
of  1895.    The  validity  of  this  law  Is  therefore 
directly  Involved.     After  the  Giddings  Case 
was   decided    the    Legislature    convened   in 
special  session  and  enacted  the  law  of  1892. 
Its  validity  has  never  been  questioned.    In 
1895  this  law  was  re-enacted.    As  was  said 
in   Giddings   v.   Secretary   of   State,    supra: 
"Each   apportionment  act  remains   in  force 
until  it  is  supplanted  by  a  subsequent  valid 
act"    And  as  we  bold  the  acts  of  1901  and 
1905,  respectively,  invalid,  the  law  of  1895  Is 
the  act  under  which  the  notice  must  be  givoi, 
unless  the  Legislature,  duly  convened  by  the 
executive,  enacts  another  valid  act  apportion- 
ing   the    senatorial    districts    of    the    stet& 
While  this  court  realizes  the  fact  that  with 
the  present  population,  equal,  if  not  greatw, 
inequalities  may  exist  under  the  statute  of 
1895,  yet  as  this  is  the  only  valid  act  extant 
under  which  the  court  can  direct  respondent 
to  act  the  situation  cannot  be  remedied  hj 
Judicial  action,  and  to  deny  to  relator  and  tbe 
people  of  the  state  the  relief  to  which  they 
are  so  clearly  entitled  would  create  a  situa- 
tion the  ultimate  result  of  which  might  b» 
most  disastrous. 

A  writ  of  mandamus  will  be  Issued  com- 
manding and  requiring  respondnit  as  Secre' 
tary  of  State,  in  giving  the  notices  relative 
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to  tbe  election  of  Senatora  roQuired  by  sec- 
tion S606,  Comp.  Laws  1897,  to  comply  with 
the  proTlslons  of  the  senatorial  apportion- 
ment act  of  1895,  nnless  the  executive  of  the 
state,  before  the  time  expires  for  giving  sach 
notices,  shall  convene  the  Legislature  in  spe- 
cial session  to  make  a  new  senatorial  appor- 
tionment   No  coats  are  allowed. 

GABPENTEOl,  G.  J.,  and  GRANT,  BLAIR, 
MONTOOMBBT,  HOOKER,  and  MOORB,  JJ., 
concurred. 

OSTRANDBR,  J.  (dissenting).    It  is  a  mat- 
ter of  some  difficulty,  which  a  trial  will  dem- 
onstrate, to  equitably  divide  the  territory  of 
tbe  state  into  senatorial  districts  according 
to  a  unit  of  representation  obtained  by  divid- 
ing the  population  by  tlie  number  of  Sena- 
tors.   It  is  possible  to  arrange  the  districts 
BO  ttiat  the  inequality  will  be  very  must  less 
tban  It  will  be  under  the  act  the  constito- 
tionallty  of  which  is  challenged.    I  agree 
■with  Mr.  Justice  McALVAY  that  the  act  in 
question  should  be  held  to  be  void,  and  agrree 
•that  the  power  and  duty  of  this  court  in  the 
premises  was  to  that  extent  correctly  as- 
aerted  In  the  case  of  Olddlngs  v.  Secretary  of 
State,  93  Mich.  1,  52  N.  W.  944,  1  L.  R.  A. 
402.    I  do  not  agree  to  the  proposition  that, 
having  determined  the  act  to  be  void,  the 
court  should  proceed  further  and  direct  the 
respondent  to  issue  election  notices  under 
another  apportionment  act,  the  life  of  which 
long  ago  expired,  under  which  the  electors 
will  be  worse  represented  than  they  will  be  If 
tbe  present  act  is  followed.    In  so  far  as  the 
case  referred  to  supports  such  action  by  the 
court.  It  should  not,  in  my  opinion,  be  follow- 
ed.   I  am  not  satisfied  with  the  argument 
tbat  the  act  of  tBSS  provided  for  an  equita- 
ble   apportionment,    was    therefore,    when 
passed,  constitntlonal,  and,  being  at  the  time 
of  its  passage  constitutional,  remains  so  un- 
til superseded  by  another  constitutional  ap- 
portionment   The  argument  would  be  good  If 
applied  to  legislation  which  continued  un- 
til superseded.    Senatorial  apportionment  acts 
do  not  c<Httinae.    It  is  of  tbe  essence  of  the 
oonstitnttonal  theory  of  representation  tbat 
tb^  sliall  not  continue.    Bnumerations  of  in- 
babitants  txe  periodical  and  regular.    The 
Oonstltntlon  requires  a  rearrangement  of  Sen- 
ate districts  at  the  first  session  of  tbe  Legis- 
lature after  each  stated  enumeration  of  in- 
habitants.    To  be  constltational,  the  acts  of 
tbe  Legislature  must  be  periodically  succes- 
sive, and  also,  in  each  of  them,  the  arrange- 
ment of  Senate  districts  must  be  an  equitable 
one.    The  act  in  question  is  unconstitutional, 
because  it  has  not  provided  for  an  equitable 
rearrangement  of  Senate  districts.    For  the 
same  reason,  the  act  of  1895,  If  now  enacted 
by  the  Legislature,  would  be  unconstitution- 
al.   The  act  of  1^5  is  also  constitutionally 
dead.    It  requires  the  exercise  of  legislative, 
and  not  of  Judicial,  power  to  revive  It    The 
argument  and  conclusion  of  the  majority  of 


the  Justices  would  lead  to  this:  That  If,  40 
years  ago,  an  apportionment  act  had  been 
passed  which,  according  to  the  then  last  cen- 
sus equitably  rearranged  senatorial  districts, 
and  no  valid  act  had  since  been  passed.  It 
would  be  the  constitutional  duty  of  the  pres- 
ent Secretary  of  State  to  Issue  his  election 
notice  according  to  that  act;  or,  if  no  appor- 
tionment had  been  made  at  all  for  40  years, 
the  last  act  would  remain  the  constitntlonal 
act  I  know  of  no  reason  which  supports 
the  declaration  of  the  court  In  the  case  at 
bar,  which  would  not  also  support  the  dec- 
laration that  the  early  act  in  the  supposed 
case  was  now  unconstitutional,  or,  in  the 
present  case,  that  the  act  of  1895  is  now  un- 
constitutional. 

It  is  said  that  if  this  court  holds  the  act 
at  1906  to  be  void,  and  does  not  point  out 
some  other  act  In  accordance  with  wblcb 
the  respondent  shall  Issue  election  notices, 
chaos  will  result  Chaos  is  effectually  pro- 
vided against  In  our  Constitution,  and  best 
when  neither  department  of  government  as- 
sumes any  of  the  powers  of  another.  There 
are  otber  departments  of  government  the 
duties  of  which  will  be  presumably  perform- 
ed. There  Is  at  present  no  arrangement  of 
Senate  districts  which  conforms  with  consti- 
tutional requirements.  The  duty  to  make- 
such  arrangement  lies  with  the  Legislature, 
and  with  no  other  department  of  government 
The  occasion  Is  an  extraordinary  one.  Con- 
stitntlonal relief  Is  easy  and  speedy.  A  writ 
should  issue,  commanding  the  respondent  not 
to  issue  election  notices  according  to  the  sen- 
atorial apportionment  act  of  1906,  and  ad- 
vising him  that  there  is  no  apportionment  act 
according  to  which  such  notices  may  be  law- 
fully issued. 


PBOPLD  ▼.  TOLLBFSON. 
(Supreme  Court  of  Michigan.    July  24  I906.> 
1.  CanniiAi.  Law  —  Oboes  or  Paoor  —  Dis- 

OBETIOR. 

In  a  prosecution  for  forgery  of  a  check,  it 
was  not  an  abuse  of  the  trial  court's  discretion 
to  admit  the  check  in  evidence  before  proof  of 
the  forgery  had  been  introduced. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  »  1609,  1610. 

Z.  FoBOEBT  —  EviniHcs  —  Checks— NoNFATo 

MENT — FBOTEST. 

In  a  prosecntion  for  forgery  of  a  check, 
proof  of  nonpayment  and  protest  was  admis- 
sible to  show  tbat  the  check  was  presented  and 
not  paid  as  one  of  the  circumstances  of  the 
transaction. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  23, 
Cent  Dig.  Forgery,  |  113.] 

8.  CannNAi.  Law  —  Appeai.  —  Habot.ess  Eb- 
BOB— Admission  of  Evidbkce. 

In  a  prosecution  for  forgery,  the  prosecn- 
tion introduced  evidence  of  a  conversation  had 
with  tbe  defendant  after  his  arrest  to  show  ad- 
mission of  gnilt,  but  the  court  promptly  stmck 
out  the  testimony  on  defendant's  motion,  and 
charged  the  Jury  that  the  conversation  could  not 
by  any  legal  rale  of  evidence,  establish  a  con- 
fession or  admission.    Held,  tbat  accused  was 
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not  prejudiced  by  the  Introduction  of  the  evi- 
dence. 

[Ekl.  Note. — For  cases  in  point,  see  toI.  15, 
Cent  Dig.  Criminal  Law,  |  3141.] 

4.  SAira. 

Where,  in  a  prosecntlon  for  forgery,  a 
hotel  register  contaming  defendant's  name  was 
introduced  for  the  purpose  of  serving  as  a 
standard  of  comparison  of  handwriting  with- 
out objection  that  it  was  incompetent,  and  an 
expert  testified  without  objection  to  the  com- 
parison, accused  was  not  prejudiced  by  the 
erroneous  introduction  of  the  register,  there 
being  no  possible  doubt  of  his  guilt  establislied 
by  other  competent  evidence. 

Error  to  Circuit  Court,  Ottawa  County; 
Philip  Padgham,  Judge. 

Wiley  H.  ToUefson  was  convicted  of  for- 
gery,  and  he  brings  error.    Affirmed.' 

Respondent  was  convicted  of  the  forgery 
of  a  check  for  $15,  dated  Detroit,  Micli., 
May  31,  1904,  upon  the  People's  Savings  Banlt 
of  Detroit,  purported  to  be  drawn  by  "O. 
B.  Farnsworth  &  Co.,  C.  B.  F.,"  and  indorsed, 
"W.  H.  Tollefson."  Respondent  introduced 
no  testimony  In  his  own  l>ehalf,  and  the  case 
was  submitted  to  the  Jury  upon  the  people's 
evidence.  The  evidence  showed  that  the  re- 
spondent presented  this  checic  to  the  assist- 
ant cashier  of  the  National  Bank  of  Grand 
Haven  for  payment;  that  he  represented  to 
said  cashier  that  he  was  the  representative 
of  the  Cudaby  Packing  Company  and  was 
selling  beef  extract  to  drugglsta,  that  C.  B. 
Famsworth  &  Co.  were  the  Michigan  agents 
of  said  Cudahy  Packing  Company,  that  be 
got  his  regular  salary  from  that  company, 
but  that  his  expense  money  came  from  the 
Michigan  agents  at  Detroit,  C.  E.  Famsworth 
&  Co.,  the  drawers  of  the  check,  and  that 
the  check  was  drawn  for  that  purpose;  that 
the  bank  cashed  the  check,  forwarded  it  for 
collection,  and  that  it  was  returned  pro- 
tested; that  the  body  of  the  check  and  the 
signature  thereto  were  in  the  same  hand- 
writing as  the  respondent's  Indorsement  upon 
the  back;  that  no  such  firm  as  O.  E.  Fams- 
worth &  Co.  could  be  found  or  was  known 
in  the  city  of  Detroit;  that  respondent  was 
not  employed  by  the  Cudahy  Packing  Com- 
pany in  selling  beef  extracts  to  the  drug 
trade,  and  had  no  distributing  agent  in  De- 
troit or  anywhere  In  Michigan  by  thi»  name 
of  C.  E.  Famsworth  &  Co.,  and  that  said 
company  did  not  pay  the  traveling  expenses 
of  Its  agents  in  that  manner;  and  that  no 
snch  firm  as  C.  E.  Famsworth  &  Co.  had 
a  deposit  in  the  People's  Savings  Bank. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  MOORE,  JJ. 


Walter  R.  Llllle,  for  appellant  Daniel  F. 
Paseison,  Pros.  Atty.,  for  the  people. 

GRANT.  J.  (after  stating  the  facts).  1 
It  is  urged  that  it  was  error  to  admit  the 
check  in  evidence  before  the  people  had  prov- 
ed the  forgery.  The  order  of  proof  is  in  the 
discretion  of  the  circuit  Judge.  There  was 
no  abuse  of  discretion,  and  it  is  impossible 
to  find  that  the  admission  of  the  check  at 
the  time  was  prejudicial  to  the  respondoit 

2.  It  was  not  error  to  admit  proof  of  non- 
payment and  protest  While  of  itself  it  was 
not  evidence  of  forgery.  It  was  competent  to 
show  as  one  of  the  circumstances  of  the 
transaction  that  the  check  was  presented,  and 
not  paid. 

3.  The  people  Introduced  evidence  of  a 
conversation  bad  with  the  respondent  after 
his  arrest  which  was  claimed  by  the  prose- 
cution to  be  an  admission  of  guilt  The 
court  promptly  struck  the  testimony  ont  on 
the  motion  of  the  respondent  saying  to  the 
Jury  that  the  conversation  "could  not  by 
any  legal  rule  of  evidence  establish  a  om- 
fession  or  admission."  It  Is  not  clear  that 
the  ruling  was  correct  and  that  the  state- 
ments made  by  the  respondent  did  not  impl]: 
guilt  There  was  not  under  the  circumstan- 
ces, any  prejudicial  error. 

4.  Error  is  assigned  upon  the  Introdnctton 
of  the  hotel  register  containing  the  signa- 
ture of  the  respondent  where  he  had  register- 
ed on  the  day  of  the  commission  of  the  crime, 
The  assistant  cashier  of  the  bank  testified 
without  objection  that  be  had  examined  the 
defendant's  signature  upon  the  hotel  register. 
had  compared  it  with  the  signature  upon  the 
check,  and  that  In  his  opinion  they  were  In 
the  same  handwriting.  The  witness  was  ful- 
ly cross-examined  as  to  the  reasons  for  his 
opinion.  The  hotel  register  was  before  the 
witness  and  the  attorneys.  After  the  testi- 
mony of  the  witness  was  concluded  the  prose- 
cuting attorney  offered  the  register  In  evi- 
dence. No  objection  was  made  that  it  was 
Incompetent  for  the  purpose  of  comparison 
of  the  handwriting  within  First  I^tional 
Bank  v.  Robert,  41  Mich.  711,  3  N.  W.  199. 
and  other  similar  cases.  That  objection  Is 
made  in  this  court  for  the  first  time  and 
is  the  only  question  argued.  The  expat 
witness  having  testified  without  objection  to 
the  comparison,  we  think  the  Introduction 
of  the  register  was  harmless  error,  partlcnlar- 
ly  in  view  of  the  fact  that  the  evidence  leaves 
no  possible  doubt  of  the  respondoit's  guilt 

Conviction  affirmed. 
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STATE  V.  WOODARD. 
(Supreme  Court  of  Iowa.    July  14,  1906.) 

1.   WlTHE88Ka~  QUKSTIONB  —  IMDBFINITENESS 

AS  TO  Tnii. 

Where,  In  a  murder  case  in  which  one  of 
the  circumstances  relied  on  to  convict  defendant 
was  the  fact  that  be  held  a  policy  on  the  life 
of  deceased,  his  wife,  and  the  company's  agent 
bad  testified  for  the  state  that  as  far  as  be 
knew  the  polic7  was  in  force  from  the  time  of 
its  issuance  till  it  was  taken  up  after  the 
murder,  there  was  no  error  in  sustaining  an  ob- 
jection to  the  question  asked  said  witness  on 
cross-examination  if  at  some  time  he  had  not 
been  notified  by  his  company  that  the  policy 
was  void,  the  ruling  having  t>een  expressly  put 
on  the  ground  that  the  question  was  not  limited 
to  the  time  before  the  murder ;  as  it  was  imma- 
terial what  attitude  the  company  assumed  atiei 
the  death  of  insured. 
2.  Gbiminai.  Law — Haiivijss  Ebrob. 

Sustaining  an   objection   to  a  question  is 
harmless,  witness  having  in  answer  to  a  further 
question  testified  to  the  fact  called  for  by  the 
first   question. 
8.  HoMTCiDB—EviDXNcs— Remoteness. 

Testimony  on  a  trial  for  murder  claimed 
to  have  been  committed  by  strychnine  poisoning, 
tiiat  several  years  before  the  murder  defendant 
said  he  had  strychnine  in  his  possession,  and 
always  kept  it  on  hand,  and  displayed  a  pack- 
age to  witness,  is  admissible  notwithstanding 
the  remoteness  of  time  referred  to,  its  weight 
being  for  the  jury. 

4.  Grand  JnsT— Secbect  of  Pboceedinos— 
Invasion  —  Usk  or  Pbookedinos  to  Im- 
FmACH  Witness. 

On  cross-examination  of  defendant's  wit- 
ness who  had  been  called  before  the  grand  jury 
and  had  there  testified,  but  whose  name  was 
not  indorsed  on  the  indictment,  and  whose  tes- 
timony was  not  returned  therewith,  the  county 
attorney  seeking  to  show  that  his  testimony  at 
the  trial  was  at  variance  with  what  he  had 
previously  testified,  read  from  a  typewritten 
document  and  then  asked  if  witness  did  not 
testify  in  accordance  with  such  statement  be- 
fore the  grand  jury.  Held,  that  while  the 
minutes  of  the  evidence  of  the  witness  before 
tbe  grand  Jury  could  not  directly  or  indirectly 
be  nsed  to  impeach  him,  yet  the  county  attorney, 
having  for  the  purpose  of  impeachment,  the 
right  to  secure.  If  possible,  an  admission  from 
witness  of  a  variant  statement  made  by  him 
before  the  grand  jury,  or  elsewhere,  and  it  not 
appearing  what  the  Instrument  was,  it  could 
not  be  said  that  there  was  error  in  the  ezamina- 
tion. 

6.  IIOMTciDB— Motive— Instbuction. 

The  instruction  in  a  murder  case  that  if 
the  jury  find  that  the  life  of  deceased  was  In- 
sured in  defendant's  favor,  and  that  defendant 
believed  the  policy  was  valid  and  In  force  when 
the  crime  was  committed,  or  even  If  the  policy 
was  void,  yet  If  they  find  that  defendant  thought 
it  was  valid  and  in  force,  such  finding  may  be 
<M>nsidered  as  tending  to  establish  a  motive,  is 
not  prejudicial  to  defendant,  even  if  improperly 
submitting  the  question  of  the  validity  of  the 
policy ;  such  question  being  immaterial,  and  the 
right  to  consider  the  policy  as  bearing  on  mo- 
tive being  made  to  turn  on  defendant's  belief 
in  its  validity,  of  which  there  was  evidence. 
6.  Same— ScFFiciENCT  of  Evidence. 

Kvidence  on  a  prosecution  for  murder, 
where  death  was  caused  by  poison,  and  insur- 
ance on  the  life  of  deceased  was  claimed  to  be 
the  motive,  and  circumstantial  evidence  was  re- 
lied on,  held  sufficient  to  sustain  a  conviction. 

Appeal  from  District  Court,  Decatnr  Coan- 
ty;  H.  K.  Evans,  Judge. 
108  N.W. 


Tbe  defendant  was  convicted  of  murder  by 
poisoning,  and  from  tbe  judgment  entered  be 
appeals.    AfDrmed. 

v.  R.  McOinnls,  C.  W.  Hoffman,  and  M.  L. 
Temple,  for  appellant  C.  W.  Mullan,  Atty. 
Gen.,  and  Lawrence  De  Graff,  Asst  Atty. 
Gen.,  for  tbe  State. 

BISHOP,  J.  Tbe  deceased  was  tbe  wife 
of  tbe  defendant  Tbe  state  relied  for  a 
couvlction  upon  circumstantial  evidence,  and 
one  of  the  circumstances  was  that  defendant 
held  a  policy  of  Insurance  on  the  life  of  his 
wife.  It  was  conceded  that  a  policy  bad  been 
Issued  payable  to  defendant  as  beneficiary, 
and  that  such  policy  was  In  his  possession  at 
the  time  of  tbe  death  of  bis  wife.  A.  R. 
Shrimplln,  agent  of  tbe  Insurance  company, 
as  a  witness  for  tbe  state,  testified  to  tbe 
Issuance  of  tbe  i)olicy,  and  tbe  giving  of  a 
premium  note  In  consideration  thereof,  and 
that  subsequent  to  tbe  death  of  Mrs.  Woodard 
he  returned  such  premium  note  to  defendant, 
and  took  up  tbe  policy.  Without  objection 
the  witness  further  stated  that  as  far  as  he 
knew  the  policy  was  in  force  from  the  time 
of  Its  issuance  until  It  was  taken  up.  On 
cross-examination  the  witness  was  asked  If 
at  some  time  be  bad  not  been  notified  by  bis 
company  that  tbe  policy  was  void.  To  this 
an  objection  was  Interposed  and  sustained, 
and  the  ruling  is  assigned  as  error.  As  tbe 
ruling  was  put  upon  the  express  ground  that 
tbe  question  was  not  limited  to  the  time  be- 
fore tbe  death  of  Mrs.  Woodard  we  think 
there  was  no  error.  If  tbe  subject-matter 
was  of  any  materiality  whatsoever,  it  was 
of  no  moment  to  inquire  what  attitude  tbe 
company  assumed  after  tbe  death  of  the 
insured;  and,,  following  tbe  ruling,  counsel 
did  not  see  fit  to  limit  bis  question  to  con- 
form thereto.  A  further  witness  for  the 
state,  0.  B.  Townsend,  testified  that  as  local 
agent  for  tbe  insurance  company  he  made 
delivery  of  tbe  policy  on  tbe  life  of  Mrs. 
Woodard.  On  cross-examination  tbe  witness 
was  asked  if  Mrs.  Woodard  bad  not  stated 
at  tbe  time  of  delivery  that  she  would  not 
accept  the  policy  unless  an  additional  policy 
for  which  she  bad  made  application  was  is- 
sued and  delivered  to  her.  The  question  was 
ruled  out  on  objection,  and  of  this  defendant 
complains  as  error.  Turning  over  the  page  of 
tbe  abstract  we  find  that  In  answer  to  a  fur- 
ther question  by  counsel  the  witness  testi- 
fied to  tbe  very  fftct  called  for  by  tbe  ques- 
tion ruled  out  Tbe  error  in  the  ruling,  if 
any,  was  therefore  not  prejudicial. 

It  was  the  theory  of  the  state  that  Mrs. 
Woodard  died  of  strychnine  poisoning.  One 
witness  for  tbe  state  was  permitted  over  ob- 
jection to  testify  that  some  two  years  before 
tbe  crime  alleged  the  defendant  bad  told  ber 
that  he  had  strychnine  in  his  possession,  and 
that  be  always  kept  It  on  hand.  Another  wit- 
ne.ss  was  permitted  to  testify  that  in  tbe  year 
1900  defendant  had  told  bim  that  be  bad 
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Btrychnlne  in  his  possession,  and  that  be  dis- 
played the  package.  It  Is  Insisted  by  connsel 
that  such  testimony  should  have  been  exclud- 
ed because  of  the  remoteness  of  the  time 
referred  to.  We  think  otherwise.  The  lapse 
of  time  had  bearing  only  on  the  weight  to 
be  given  the  testimony,  and  that  was  a  snb- 
Ject  for  the  consideration  of  the  jury. 

The  defendant  called  as  a  witness  bis  son, 
16  years  of  age.  It  appears  that  such  wit- 
ness bad  been  called  before  the  grand  Jury 
and  had  there  testified,  but  his  name  was 
not  indorsed  on  the  indictment  nor  was  bis 
testimony  returned  therewith.  On  cross- 
examination  of  the  witness  the  county  attor- 
ney sought  to  show  that  the  testimony  given 
by  him  on  one  point  was  at  variance  with 
what  he  had  testified  to  when  before  the 
grand  Jury.  And  In  connection  therewith  the 
attorney  produced  a  typewritten  document 
from  which  be  read  what  purported  to  be 
a  statement  of  fact,  and  the  witness  was  then 
asked  If  he  did  not  testify  In  accordance  with 
such  statement  when  before  the  grand  Jury. 
The  witness  was  also  asked  to  read  from  the 
document  and  to  say  whether  he  had  testi- 
fied before  the  grand  Jury  In  language  as  con- 
tained therein.  Defendant  protested  by  ob- 
jections to  the  character  of  the  examination, 
and  assigns  the  refusal  of  the  court  to  inter- 
fere as  error.  Demand  was  also  made  for 
the  right  to  Inspect  the  document,  and  error 
is  predicated  upon  the  refusal  of  the  court 
to  order  in  accordance  therewith.  The  docu- 
ment thus  made  use  of  Is  not  before  us. 
Counsel  for  defendant  assume  that  it  was  the 
mlnntes  of  the  evidence  of  the  witness  as 
taken  before  the  grand  Jnry,  and  the  argu- 
ment is  that  as  snch  evidence  could  not  be 
used  for  the  purpose  of  Impeachment  it 
shoilld  not  have  been  brought  into  tbe  trial 
for  any  parpose.  It  Is  true  enongh  that  tbe 
minutes,  If  such  was  tbe  character  of  tbe  doc- 
ument, conid  not  have  been  used  for  impeach- 
ment purposes.  While  we  agree  with  the 
trial  court  that  tbe  examining  counsel  for  the 
purpose  of  Impeachment  had  the  right  to  as- 
sail tbe  testiuouy  of  the  witness  given  in 
chief  by  securing  from  bim  If  possible  an  ad- 
mission of  variant  statement  made  before  the 
grand  Jnry  or  elsewhere,  still  as  the  minutes 
of  evidence  could  not  have  been  used  directly, 
an  Indirect  use  could  not  have  been  proper. 
But  for  tbe  purpose  of  framing  his  questions 
counsel  might  properly  resort  to  any  infor- 
mation at  bis  command.  And  as  there  was 
no  attempt  to  make  use  of  tbe  document  as 
evidence  and  as  the  character  thereof  does 
not  appear,  we  cannot  say  that  there  was  pre- 
judicial error.  Indeed,  tbe  subject-matter  to 
which  tbe  Interrogations  related  was  of  but 
little  materiality;  and  all  reference  to  the 
document  used  might  well  have  been  with- 
drawn from  consideration  had  tbe  defendant 
seen  fit  to  move  therefor,  as  the  state  rested 
its 'case  without  bringing  forward  any  evi- 
dence designed  to  impeach  the  witness. 

2.  Several  requests  for  instructions  were 


presented  by  defendant  and  refused.  We 
shall  not  stop  to  discuss  tbe  same  in  detail 
As  far  as  applicable  to  the  case  these  were 
embodied  In  the  charge  as  given  to  the  Jury. 
Complaint  is  also  made  of  several  of  the  Is- 
structions  given.  One  of  such  only  seems  to 
call  for  special  attention.  A  brief  statement 
of  tbe  situation  is  necessary  to  an  imder- 
standing.  Evidence  of  the  insurance  policy 
Issued  on  the  life  of  Mrs.  Woodard  and  in 
favor  of  defendant  as  beneficiary  was  Intro- 
duced by  the  state  with  the  avowed  purpose 
of  establishing  a  motive  for  the  commlBsion 
of  the  crime  charged.  It  appears  that  defend- 
ant and  bis  wife  made  application  for  in- 
surance at  tbe  same  time.  In  tbe  ap- 
plication of  Mrs.  Woodaid  two  polioies 
of  ^2,000  each  were  called  for.  But  one 
policy  was  forwarded  in  response  to  her  ap- 
plication, however,  and  thereof  defendant  and 
bis  wife  went  to  tbe  agent  of  tbe  company 
and  complained.  Respecting  this,  the  opent, 
as  a  witness  for  tbe  state,  says:  I  told  Mrs. 
Woodard  (in  the  presence  of  defendant)  that 
I  would  take  the  matter  up  with  the  company 
and  I  thought  they  would  issue  tbe  otbet 
certificate,  and  for  ber  to  take  what  tbey 
bad  and  keep  them,  and  that  If  I  was  un- 
able to  procure  the  other  certificate  as  I  bad 
agreed,  tbey  could  then  bring  them  back, 
and  we  would  make  some  other  arrangements 
In  regard  to  taking  up  tbe  note  or  giving 
them  back  tbe  notes  (glvoi  for  premiums! 
and  taking  up  tbe  policies."  In  addition  to 
this  there  was  evidence  on  behalf  of  tbe 
state  tending  to  prove  statements  made  by 
defendant  within  a  day  or  two  after  his 
wife's  death  to  the  effect  that  tbey  had  ac- 
cepted and  paid  for  the  $2,000  policy;  also 
statements  as  to  his  purpose  In  respect  of  tbe 
insurance  money  when  It  had  been  collected. 
As  a  witness  on  bis  own  behalf  tbe  defend- 
ant testified  that  they  Qilmself  and  wife)  bad 
positively  refused  to  accept  the  policy  sent 
forward  by  the  company,  and  had  demanded 
a  return  of  bis  note  given  for  the  premium; 
that  at  no  time  did  he  consider  the  policy  on 
the  life  of  his  wife  as  in  force.  The  tbir 
teenth  instruction  was  addressed  to  tbe  sub- 
ject of  motive  and  therein  it  was  said:  "It 
the  Jury  find  that  the  life  of  the  deceased  was 
Insured  and  payable  to  the  defendant,  Charles 
Woodard,  and  that  the  said  defendant  be- 
lieved the  said  policy  of  insurance  was  valid 
and  in  force  at  the  time  the  crime  Is  charged 
to  have  been  committed,  or  even  if  the  aa'd 
alleged  policy  of  insurance  was  void  and  of 
no  force  and  effect,  yet  if  you  find  that  tbe 
defendant  thought  and  l)elleved  that  eaiil 
policy  of  Insurance  on  tbe  life  of  his  wl'e 
was  in  force  and  valid  and  payable  to  hiai. 
then  such  finding  by  you  may  be  considered 
as  tending  to  establish  a  motive."  The  In- 
struction is  complained  of  as  error  upon  two 
grounds :  (1)  The  evidence  shows  conolnslve- 
ly  tliat  the  policy  of  Insurance  on  the  liff 
of  Mrs.  Woodard  was  not  In  force,  and  hence 
tbe  subject-matter  thereof  was  improperly 
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submitted  for  the  consideration  of  the  Jury. 
(2)  The  Instruction  Improperly  submitted  to 
the  Jury  the  question  of  the  legal  effect  of  the 
conditional  delivery  of  the  policy  to  defend- 
ant and  his  wife  and  their  retention  thereof. 

That  the  first  ground  of  contention  is  un- 
tenable becomes  apparent  upon  a  moment's  re- 
flection. It  was  in  no  sense  material  to  the 
Issue  to  prove  that  the  policy  was  a  valid 
and  subsisting  obligation  on  the  part  of  the 
insurer  at  the  date  of  death.  The  subject  of 
such  policy  became  Important  only  as  re- 
lated to  the  question  of  motive.  To  establish 
motive  It  was  not  required  that  the  fact  or 
state  of  facta  involved  should  be  proven. 
Belief  on  the  part  of  defendant  In  the  exist- 
ence of  such  fact  was  alone  essential.  If 
therefore  the  defendant  believed  that  the 
policy  on  the  life  of  his  wife  was  in  force  it 
was  sufficient  for  the  purposes  of  the  case. 
What  we  have  already  said  respecting  the 
state  of  the  record  is  sufficient  to  make  it 
clear  that  the  question  of  the  belief  of  de- 
fendant respecting  the  validity  of  the  policy 
was  an  open  one  and  hence  proper  to  be  sub- 
mitted to  the  Jury.  It  may  be  added  that 
the  portion  of  the  instruction  quoted  al)ove 
was  followed  by  the  statement  that  if  de- 
fendant did  not  believe  the  policy  to  be  in 
force  and  the  Jury  so  found  then  the  exist- 
ence of  such  policy  could  not  be  considered 
as  having  any  bearing  on  the  question  of 
motive.  Considering  that  by  the  Initial 
phrase  of  the  instruction  as  quoted,  the  ques- 
tion of  the  vaiidity  of  the  policy  was  snb- 
mltted  to  the  Jury  for  a  finding,  and  we 
think  it  may  have  been  so  understood,  still 
we  are  united  in  the  opinion  that  no  preju- 
dice could  have  resulted  therefrom  to  the  de- 
fendant As  we  have  seen,  it  was  im- 
material whether  or  not  the  policy  Issued 
and  which  was  in  the  hands  of  defendant  was 
a  valid  obligation.  It  was  enough  that  the 
defendant  believed  or  did  not  believe  it  to 
be  valid.  Conceding  then,  as  we  may,  that 
the  question  of  validity  should  not  have  been 
submitted,  It  remains  true  that,  under  the 
instruction  as  a  whole,  the  right  to  consider 
the  policy  as  bearing  upon  motive  was  made 
to  turn  upon  the  belief  of  defendant,  and  not 
upon  the  question  of  validity.  So  considered 
no  hardship  to  defendant  was  worked  by  re- 
quiring the  Jury  to  determine  the  question  of 
validity  liefore  passing  to  the  question  of 
belief.  On  the  contrary,  the  instruction  may 
Justly  be  regarded  as  unduly  favorable  to  de- 
fendant. 

3.  The  principal  contention  on  behalf  of 
defendant  is  that  the  verdict  was  not  war- 
ranted by  the  evidence,  and  this  has  been 
earnestly  and' strenuously  pressed  upon  our 
attention  both  in  the  arguments  made  at  the 
bar  and  those  submitted  in  print.  The  ques- 
tion is  one  of  gravest  importance,  and  we 
have  studied  the  record  with  all  the  patience 
and  care  at  our  command.  In  common  with 
questions  of  fact  generally  no  good  purpose 


will  be  subserved  by  setting  forth  In  this 
opinion  the  evidence  in  detail,  and  we  con- 
tent ourselves  by  saying  that  the  conclusion 
reached  in  the  trial  court  must  have  approval 
at  our  hands.  As  usual  in  such  cases,  the 
evidence  was  wholly  circumstantial.  The 
Jury  was  warranted  in  finding  that  defendant 
had  strychnine  in  his  possession;  and  that 
Mrs.  Woodard  died  from  strychnine  poison- 
ing was  abundantly  established.  If  the  wit- 
nesses for  the  state  were  to  be  believed,  and 
of  this  the  Jury  were  to  judge,  there  was  In 
the  unpleasant  relations  existing  between  the 
parties,  taken  in  connection  with  the  fact  of 
the  Insurance  policy,  ample  basis  to  support 
a  finding  for  motive.  Adding  now  what  was 
said  and  done  by  the  defendant  during  the 
illness  and  subsequent  to  the  death  of  his 
wife,  and  we  see  no  escape  from  the  con- 
clusion that  the  ends  of  Justice  were  reached 
by  the  verdict  As  did  the  learned  trial 
judge,  we  refuse  to  Interfere. 

Other  errors  assigned  have  been  examined 
and  found  to  be  without  merit. 

The  Judgment  must  be,  and  it  is,  affirmed. 


CURTIS  T.  BARBER  et  al.  (SHEPHERD, 

Intervener). 
(Supreme  C!ourt  of  Iowa.    July  14,  1906.) 

1.  Tknanct  in  Coucon  —  Advebsx  Posses* 

8I0R— OUSTXB. 

A  sheriff's  deed  of  the  Interest  In  land  of 
a  tenant  In  common  does  not  oust  the  co-ten- 
ant and  set  the  statute  running  against  him, 
though  the  grantee  does  not  know  of  the  in- 
terest of  the  co-tenant ;  it  amounting  to  no  more 
than  a  quitclaim. 

2.  Saxb. 

Actual  notice  of  claim  of  exclusive  owner- 
ship by  a  tenant  in  common,  necessary  for 
ouster  of  his  co-tenant,  cannot  be  predicated 
on  the  fact  that  one  tenant,  with  knowledge  of 
his  co-tenant,  makes  occasional  use  of  the  prop- 
erty for  storage  purposes,  and  otherwise  as- 
sumes to  rent  it  for  a  nominal  rental,  insuffi- 
cient to  pay  the  taxes,  especially  where,  before 
the  period  of  the  statute  has  run,  the  occupying 
tenant  is  advised  that  bis  co-tenant  is  claim- 
ing ownerslilp,  and  tacitly,  at  least,  acquiesces 
therein. 

(Ed.  Note. — For  cases  In  point,  see  vol.  45, 
Gent  Dig.  Tenancy  in  Common,  {|  42-52.] 

Appeal  from  District  Court,  Bremer  Coun- 
ty; Cllfllord  P.  Smith,  Judge. 

Action  in  equity  by  plalntltf  to  quiet  title 
to  certain  real  estate  as  against  the  defend- 
ants. Adaline  A.  Shepherd  intervened,  claim- 
ing to  be  the  owner  of  an  undivided  one- 
half  interest  in  the  property,  and  asking  that 
her  title  be  established  and  quieted  aa  against 
both  plaintiff  and  defendants.  The  defend- 
ants answered  the  petition  of  plaintiff,  but 
plaintiff  only  pleaded  in  answer  to  the  pe- 
tition of  intervention.  By  the  decree  It  was 
adjudged  that  plaintiff  and  Intervener  were 
the  owners  equally  and  In  common  of  the 
property,  and  title  was  quieted  in  them  as 
against  each  other  and  the  defendants. 
Plaintiff  alone  appeals.    Affirmed. 
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B.  Lk  Smalley,  for  appelant  Long,  Hage- 
mao  ft  Farwell,  for  appellee. 

BISHOP,  J.  The  property  In  question  is 
a  lot,  44  feet  In  wldtb,  situated  In  tbe  city 
of  Waverly,  Bremer  county,  and  on  November 
25,  1881,  was  owned  by  one  W.  F.  Barker. 
On  tbat  date  Barker  conveyed  by  deed  to  L>. 
L.  Lnsb  and  tbe  Intervener,  Shepherd,  each 
an  undivided  one-half.  This  deed  was  never 
recorded  and  has  been  lost.  In  September, 
18S7,  a  sheriff's  deed  conveying  In  terms  all 
the  right,  title,  and  Interest  of  Lush  In  and 
to  the  property  was  executed  and  delivered 
to  plaintiff,  Curtis,  and  this  deed  was  at 
once  recorded.  It  Is  the  contention  of  plain- 
tlfl  that  at  the  time  of  tbe  sherifTs  deed 
I-ush  was  in  the  sole  occupancy  of  the  prop- 
erty; that  upon  receiving  his  deed,  and  with- 
out knowledge  of  any  rights  or  interests  on 
the  part  of  Intervener,  he  (plaintiff)  entered 
into  sole  possession,  which  be  has  retained 
ever  since,  claiming  to  be  the  owner,  paying 
tbe  taxes,  and  taking  the  rents  and  profits; 
and  his  demand  for  a  decree  as  against  In- 
tervener is  predicated  upon  the  assumption 
that  his  taking  possession  amounted  to  an 
ouster,  which  he  asserts  has  been  followed 
by  possession  adverse  to  Intervener  for  tbe 
statutory  period  and  under  daim  of  title. 
On  tbe  other  hand,  it  is  the  contention  of 
the  Intervener  that  there  was  no  ouster; 
tliat  tbe  possession  of  plaintiff  has  been  that 
of  a  tenant  in  common,  and  not  adverse, 
with  full  knowledge  of  her  rights  In  tbe 
premises. 

Tbat  under  tbe  Barker  deed  intervener  and 
Lush  became  tenants  in  common  of  the  prop- 
erty is  conceded;  that  the  possession  of  one 
toiant  In  common  is  the  possession  of  the 
other  is  a  rule  well  settled  In  law;  and  there 
can  be  no  disseisin  in  favor  of  the  one  as 
against  the  other,  such  as  will  set  the  statute 
of  limitations  running  without  an  actual 
ouster.  Now.  while  a  conveyance  by  one 
tennnt  In  common  of  the  whole  estate  to  a 
stronger  will  ordinarily  amount  to  an  ouster 
(Kinney  v.  Slattery,  51  Iowa,  353,  1  N.  W. 
626,  and  Fielder  v.  Cbilds,  73  Ala.  567,  cited 
and  relied  on  by  appellant),  still  there  is  no 
warrant  on  reason  or  authority  for  saying 
that  a  mere  relinquishment,  voluntary  or  in- 
voluntary, by  one  tenant  of  bis  Interest  In 
the  property  can  be  given  such  effect  In 
such  case  there  Is  no  more  than  a  substitu- 
tion of  tenants.  17  Am.  &  Eng.  Ency.  p. 
707.  Thus,  In  the  case  of  a  simple  quitclaim 
to  a  stranger  by  one  tenant  In  common  of 
his  right  and  Interest  in  the  property,  the 
rights  of  tbe  co-tenant  remain  unaffected 
thereby.  There  Is  no  ouster  such  as  will 
put  tbe  statute  In  motion.  Hume  v.  Long, 
58  Iowa,  290,  5  N.  W.  193.  And  as  a  pur- 
chaser at  sheriff's  sale  gets  only  the  Interest 
which  the  e.^ecution  debtor  bad  in  the  prop- 
erty, tbat  being  all  that  the  sheriff  has  right 
and  authority  to  sell,  the  situation  U  precise- 


ly as  if  tbe  debtor  had  made  a  volnntaiy 
relinquishment  by  quitclaim.  Weaver  t. 
Stacy,  93  Iowa,  683,  62  N.  W.  22;  17  Am.  « 
Eng.  Ency.  p.  707.  It  makes  no  differraiie 
tbat  tbe  purchaser  at  execution  sale  bas  no 
notice,  actual  or  constructive,  of  the  Inter- 
ests of  a  person  other  than  the  Judgmeit 
debtor.  As  snld  Mr.  Justice  Dillon  in  Ham- 
smlth  V.  Espy,  10  Iowa,  444:  "In  makinj: 
a  sale  under  execution,  the  sheriff  or  other 
public  officer  professes  to  sell  only  tbe  in- 
terest or  estate  of  the  Judgment  debtor.  He 
gives  no  warranty.  The  law  proclaims  in 
the  ears  of  all  who  propose  to  buy:  'Caveat 
emptor;  and  look  out,  take  notice,  beware, 
of  tbe  title  for  which  you  bid."'  See,  also. 
Holtzlnger  v.  Edwards,  51  Iowa,  383,  1  N.  W. 
600;  Matless  v.  Sundin,  94  Iowa,  111,  62  N. 
W.  813. 

Having  concluded,  as  we  must,  that  the 
sheriff's  deed  had  no  effect  to  deprive  inter- 
vener of  her  rights  and  Interests  in  tbe  prop- 
erty, or  to  put  the  statute  In  motion  as 
against  her,  we  proceed  to  inquire  whethw 
anything  appears  in  the  subsequent  relations 
of  the  parties  that  should  be  given  such  effect 
The  evidence  shows  the  lot  to  be  of  the  value 
of  about  $4,000.  Saving  the  presence  of  an 
old  and  somewhat  dilapidated  building,  and  a 
sidewalk  at  the  street  line,  the  property  is 
unimproved.  At  the  time  of  the  sberltTa 
deed  the  building  was  actually  occupied  by 
a  tenant  for  storage  purposes,  and  such  tea- 
ant  continued  a  few  months,  paying  to  plain- 
tiff $30  as  rent  Thereafter,  and  down  to 
1893,  plaintiff  and  a  firm  of  which  he  was  a 
member  used  the  property  from  time  to  time 
for  storage  purposes  as  their  convenience 
suggested;  the  firm  making  no  accounting 
for  rent  From  1893  down  to  the  commence- 
ment of  this  action,  a  period  of  about  10 
years,  the  property  was  rented  by  plaintiff 
to  one  Hodges,  but  for  what  purpose  does 
not  appear.  Hodges  paid  rent  in  labor  at 
the  rate  of  $5  per  annum.  Plaintiff  paid 
the  taxes  and  has  kept  the  sidewalk  in  re- 
pair. No  other  improv^nents  have  been 
made.  It  is  the  testimony  of  plaintiff  that 
the  rentals  of  the  property  have  not  beea 
sufilcient  to  pay  the  taxes  and  the  expense 
of  keeping  the  sidewalk  in  repair.  Inter- 
vener knew  of  the  occupancy  of  the  property, 
and  says  that  knowing  the  rentals  would 
not  pay  the  taxes  and  ke^  the  property  In 
repair,  she  made  no  objections  thereto. 
Plaintiff  insists  that  he  first  learned  that  in- 
tervener had  an  Interest  in  the  property  in 
June,  1893;  the  information  coming  through 
a  letter  from  Lush  stating  tbat  she  (inter- 
vener) was  the  owner  of  an  undivided  half. 
Plaintiff  went  to  the  husband  of  intervener 
with  the  letter,  and  the  subject-matter  was 
talked  over.  There  is  some  dispute  betweoi 
them  as  to  what  was  said;  but  we  think  it 
fairly  appears  that  Mr.  Shepherd,  who  says 
he  had  charge  of  all  his  wife's  business,  de- 
clared for  her  interest  in  the  property  and 
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for  a  recognition  of  ber  rlgbts  by  plaintiff. 
Moreover,  that  plaintiff  admitted  In  sub- 
stance that,  li  being  true  tbat  Intervener 
was  named  as  grantee  In  the  deed  from 
Barker,  she  would  be  entitled  to  a  balf  In- 
terest In  the  property.  Except  as  above  In- 
dicated, plaintiff  did  not  thereafter  give 
notice  to  intervener  of  a  claim  on  his  part 
of  sole  ownership,  and  she  was  advised  of 
such  claim  only  by  the  commencement  ot 
this  action.  Clearly  enough,  an  ouster  can- 
not be  predicated  on  a  state  of  facts  as  thus 
presented.  In  cases  arising  between  tenants 
In  common,  actual  notice  of  claim  of  title 
and  hostile  acts  done  under  such  claim  are 
prime  requirements  to  an  ouster.  Casey  v. 
Casey,  107  Iowa,  102,  77  N.  W.  844,  70  Am. 
St  Rep.  190. 

There  are  cases  in  which  It  has  been  held 
that,  where  there  has  been  long-continued 
and  undisturbed  occupancy,  actual  notice  of 
a  claim  of  ownership  may  be  given  through 
acts  done  by  tbe  occupying  tenant,  with  the 
knowledge  of  bis  co-tenant,  such  as  making 
valuable  improvements,  retaining  all  rents 
and  profits,  and  otherwise  treating  the  prop- 
erty after  tbe  manner  which  obtains  general- 
ly in  cases  where  absolute  ownership  Is  as- 
serted. And  such  Is  the  case  of  Knowies 
V.  Brown.  69  Iowa,  11,  28  N.  W.  409.  But 
the  rule  of  that  and  other  like  cases  Is  not 
authority  for  holding  that  actual  notice  may 
arise  from  the  mere  fact  that  one  tenant, 
with  tbe  knowledge  of  his  co-tenant,  makes 
occasional  use  of  the  property  for  storage 
purposes,  and  otherwise  assumes  to  rent  the 
same  for  a  nominal  rental  insufficient  in 
amount  to  pay  tbe  taxes.  There  Is  nothing 
in  such  conduct  to  indicate  a  design  to  oust 
the  co-tenant  of  bis  interest  On  tbe  con- 
trary, all  may  very  well  have  been  done  by 
the  occupying  tenant  for  the  protection  of  his 
own  Interest  Warfield  v.  Llodell  (Mo.)  77 
Am.  Dec.  614;  Bader  v.  Dyer,  10«  Iowa,  715, 
77  N.  W.  469,  68  Am.  St  Rep.  332;  Casey  v. 
Casey,  supra.  And  especially  must  this  be 
true  where,  as  in  this  case,  the  occupying 
tenant  Is  advised  before  the  period  of  the 
statute  has  run  tbat  his  co-tenant  is  claiming 
ownership^  and  tacitly,  at  least  acquiesces 
therein. 

Our  conclusion  Is  that  tbe  decree  was  right, 
and  It  Is  affirmed. 


BEACH  et  aL  ▼.  WAKBFIELD  et  al. 
(Supreme  Court  of  Iowa.    July  14,  1906.) 
On  rehearing.    Appeal  dismissed. 
For  former  opinion,  see  100  N.  W.  83& 

PBR  CURIAM.  On  tbe  original  submis- 
sion this  case  was  dismissed  on  tbe  ground 
that  the  principal  defendant  the  Sioux  City 
Terminal  &  Warehouse  Company,  had  not 
I>een  made  a  party  to  the  appeal.  An  opinion 
was  filed,  wblch  will  be  found  In  100  N.  W. 


838.  Upon  consideration  of  tbe  petition  of 
appellant  a  rehearing  was  granted  as  against 
the  Ninth  National  Bank  of  Philadelphia. 
With  the  arguments  on  resubmission,  there 
has  come  to  us  a  further  motion  on  the  part 
of  the  appellee  to  dismiss  on  the  ground  of 
the  absence  of  tbe  principal  defendant — a 
necessary  party  as  insisted  upon.  We  have 
again  gone  over  tbe  complicated  record,  and 
reach  the  conclusion  that  the  result  as  ar- 
rived at  on  the  original  submission  was  cor- 
rect and  hence  that  the  motion  to  dismiss 
should  be  sustained.  It  is  true  that  the  mon- 
eys In  the  hands  of  appellant  at  tbe  time 
of  tbe  g^amishment  at  the  suit  ot  appellee 
In  the  courts  of  Pennsylvania  was  entered  up- 
on Its  books  as  of  two  separate  funds,  the 
accounts  of  which  were  kept  separately.  One 
was  a  fund  derived  from  the  sale  of  bonds, 
and  the  other  a  fund,  called  a  "coupon  fund," 
derived  from  payment  of  rentals  by  the  les- 
see of  tbe  terminal  properties.  Now,  It  Is  the 
contention  of  appellant  that  the  latter  fund 
was  by  the  terms  of  tbe  trust  deed  expressly 
dedicated  to  the  payment  of  the  Interest  on 
the  bonds  secured  by  such  trust  deed;  that 
payment  thereof  was  required  to  be  made  by 
tbe  lessee  direct  to  appelant,  and  according- 
ly that  the  fund  was  in  no  sense  subject  to 
the  control  of  the  principal  defendant  or  to 
garnishment  at  the  suit  of  the  appellee  bank, 
a  general  creditor  of  the  principal  defendant 
But  under  the  cross-petition  of  the  principal 
defendant,  the  suit  was  for  a  general  ac- 
counting, and  tbe  prayer  was  that  all  moneys 
In  the  hands  of- appellant  be  paid  over  to 
the  defendants  or  to  parties  asserting  liens 
against  its  property,  thus  asserting  a  pref- 
erence as  to  the  paye&  And  the  trouble  with 
the  contention  of  appellant  as  applied  to  the 
exact  situation  before  us  is  that  tbe  decree 
appealed  from  makes  specific  finding  that  tbe 
so-called  "coupon  fund"  was  in  the  bands  of 
appellant  individually  and  not  as  trustee, 
and  at  tbe  date  of  tbe  garnishment  was  "un- 
appropriated and  not  dedicated."  It  was 
open  to  a  preference  therefore.  Ward  v.  Walk- 
er, 111  Iowa,  612,  82  N.  W.  1028,  does  not 
apply  to  such  a  case. 

We  therefore  adhere  to  our  fonner  conclu- 
sion, and  the  appeal  Is  dismissed. 


MACHACEK  v.  HALL  et  al. 
(Supreme  Court  of  Iowa.    July  14,  1906.) 
On  rehearing.    Overruled. 
For  former  opinion,  see  105  N.  yr.  690. 

PER  CURIAM.  In  view  of  the  claim  of 
the  appellees'  petition  for  rehearing  that  the 
question  of  their  negligence  was  not  raised 
in  tbe  motion  to  direct  verdict  the  sentences 
following  are  withdrawn  from  the  opinion: 
"Leaving  tbe  stone  in  the  street  was  prohibit- 
ed by  ordinance,  and  therefore  was  a  negli- 
gent act    Overhouser  v.  American  Cereal  Co., 
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118  Iowa,  417,  92  N.  W.  74  And  placing  the 
walk  by  the  McLeods,  the  one  by  the  direction 
of  the  other.  In  snch  a  manner  as  to  leave 
a  dangerous  opening,  as  this  might  have  been 
found,  wonld  have  supported  a  like  finding 
as  to  what  they  did."  The  reporter  Is  di- 
rected to  exclude  the  above  from  the  opinion 
when  published  offlclally. 

With  this  modification,  the  petition  tor  re- 
hearing la  overruled. 


WRIGHT  V.  V00RHEK3  et  al. 
(Supreme  Coart  of  Iowa.    July  14,  1906.) 

1.  Chattel  Mobtoaoes— Furnax  Advancts— 
Termination  of  Lien. 

Where  a  chattel  mortgage  was  made  to 
secure  future  advances,  it  was  eztlnguished  and 
the  lien  thereof  terminated  by  operation  of  law 
on  full  payment  of  advances  which  were  within 
the  contemplation  of  the  parties  at  the  time 
the  mortgage  was  made. 

[Ed.  Note. — For  cases  In  point,  see  vol.  9, 
Cent  Dig.  Chattel  Mortgages,  ({  49&-499.] 

2.  Sauk— Change  of  Indebtedness. 

The  lien  of  a  chattel  mortgage  to  secure 
future  advances  continues,  though  the  form  of 
the  indebtedness  be  changed. 

[Ed.  Note. — For  cOBes  In  point,  see  vol.  9, 
Cent  Dig.  Chattel  Mortgages,  {  192.] 

8.  Saub  —  Pbopebtt  Mobtoaobd  —  FxrrcBK 

Acquisitions. 

A  chattel  mortgage  providing  that  it  should 
cover  "future  acquisitions  to  the  above-described 
property"  was  Insufficient  to  include  all  future 
acquisitions  of  property  by  the  mortgagor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Chattel  Mortgages.  {{  208,  209.] 

Appeal  from  District  Court,  Cass  County; 
A.  B.  Tbomell,  Judge. 

Action  to  recover  pos^salon  of  two  horses 
held  by  defendant  Voorhees  under  a  chattel 
mortgage  given  by  plaintiff  to  Bald  defoidant 
to  secure  payment  of  "one  note  for  $42.91^ 
dated  December  26,  1896,  due  September  1, 
1897,  and  one  note  for  $100.00  dated  December 
30,  1896,  due  December  30,  1897,  together 
with  any  further  advances  made  or  Indebted- 
ness owing  by  said  mortgagor  to  said  mort- 
gagee Including  all  renewals  thereof  until 
this  mortgage  is  cancelled,  all  of  which  is 
secured  hereby."  It  Is  substantially  clear 
that  the  |100  note  was  itself  Intended  to 
cover  advances  to  be  made  after  the  execu- 
tion of  the  mortgage,  and  that  the  amounts 
covered  by  these  two  notes  were  subsequently 
paid;  but  defendants  claim  that  other  ad- 
vances were  subsequently  made  to  the  ex- 
tent of  $60.42,  for  which  Judgment  was  recov- 
ered by  defendant  Yoorhees  against  the  plain- 
tiff. On  trial  to  a  Jury  a  verdict  was  re- 
turned in  favor  of  the  plaintiff  fixing  the 
value  of  the  horses  at  $250  and  plaintiff's 
damages  at  $8,  and  Judgment  on  such  verdict 
was  against  defendants,  from  which  Judg- 
ment defendants  appeal.    Afiirmed. 

Ralph  A.  Ruth,  C.  A.  Meredith,  and  Par- 
rlsh  &  Dowell,  for  appellants.  Bruce  A 
Zelgler,  for  appellee. 


McCLAIN,  C.  J.  The  errors  assigned  r^ 
late  to  the  giving  of  instructions  and  the 
overruling  of  various  grounds  of  a  motioo 
In  arrest  of  Judgment  and  for  Judgment  not- 
withstanding the  verdict.  But,  as  the  er- 
rors argued  relate  to  the  theory  on  which  tlie 
case  was  submitted  to  the  Jury,  they  may  be 
discussed  without  setting  out  specifically  tbe 
instructions  objected  to  or  the  grounds  of 
the  motion.  The  theory  of  the  trial  conrt 
was  that  when  tbe  notes  specified  in  the  mort- 
gage, one  of  which  it  is  conceded  was  to 
cover  advances  to  be  made,  were  fully  paid 
and  discharged  the  mortgage  was  canceled 
and  could  not  be  relied  upon  by  defendanti 
as  security  for  subsequent  advances  made. 
We  thinic  it  is  clear  tliat  a  mortgage  maj 
be  made  to  secure  future  advances  whicli 
are  In  contemplation  of  the  parties  at  the 
time  of  the  making  of  the  mortgage,  and  that 
when  the  indebtedness  to  be  secured,  includ- 
ing the  advances  contemplated,  has  been  fnlly 
satisfied  and  discharged  then  tbe  mortage 
is  canceled  and  extinguished  by  operation  of 
law.  Wallard  ▼.  Worthman,  84  III.  446; 
liOggle  T.  Chandler,  96  Me.  220,  49  AU.  1059; 
Shiver  t.  Johnston,  62  Ala.  37;  House  t. 
Fultz,  13  Smedes  &  M.  (Mlas.)  39.  Sach  a 
mortgage  cannot,  by  subsequent  arrangemeot 
between  the  parties,  be  made  to  cover  otber 
advances  not  In  contemplation  at  the  time  tbe 
mortgage  was  made  uulesa,  pertiaps,  sndi 
agreement  amounts  to  a  new  mortgage  In 
parol,  which  Is  not  contended  for  In  this  case. 
Marcus  v.  Robinson,  76  Ala.  550;  Sims  v. 
Mead,  29  Kan.  124;  Moran  v.  Gardem«yer 
(Cal.)  23  Pac.  6.  It  is  true*tbat  a  cbattd 
mortgage  continues  security  for  the  Indebt- 
edness Intended  to  be  secured  although  tbe 
form  of  the  Indebtedness  may  be  changed. 
Sloan  V.  Rice,  41  Iowa,  465;  Packard  v.  King- 
man, 11  Iowa,  219.  But  there  la  no  proof  in 
this  case  that  the  indebtedness  on  whicb 
the  subsequent  Judgment  In  favor  of  defend- 
ant Voorhees  against  the  plaintiff  was  ren- 
dered Included  any  of  the  items  of  indebted- 
ness Intended  to  be  covered  by  the  mort- 
gage. 

The  contention  for  appellant  is  that  tbe 
mortgage  should  be  construed  as  security  for 
any  advances  so  long  as  it  remained  uncan- 
celed; that  is,  until  there  was  some  formal 
act  of  cancellation.  But  we  think  the  inten- 
tion evidenced  by  the  language  used  was 
that  it  was  to  remain  in  force  so  long  as 
tbe  indebtedness  of  plaintiff  to  defendant 
Voorhees  continued,  and  that  on  the  full  dis- 
charge of  the  Indebtedness  evidenced  by  the 
notes  executed,  and  future  advances  contem- 
plated at  that  time,  it  should  be  extinguished. 
To  give  the  language  any  other  construction 
would  convert  the  Instrument  into  a  mere 
blanket  mortgage,  not  only  uncertain  as  to 
the  property  covered,  but  also  as  to  the  In- 
debtedness secured.  No  objection  is  made  in 
tills  ease  upon  the  ground  that  by  the  terms 
of  tbe  instrument  itself  it  was  to  cover  futon 
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"acqnlsitlona  to  the  above-described  proper- 
ty," and  that  the  two  horses  which  plrlntiff 
seeks  to  recover  are  not  animals  described 
Id  the  inatmment,  nor  the  progeny  of  any 
animals  described.  But  to  give  the  Instm- 
ment  a  construction  which  would  malce 
It  cover  all  fnture  acquisitions  of  property, 
and  all  fnture  Indebtedness,  regardless  of  the 
contemplation  of  the  parties  at  the  time  that 
the  Instrument  was  executed  that  any  such 
indebtedness  should  be  incurred,  would  seem 
to  be  wholly  without  authority.  The  cases 
authorizing  the  inclusion  of  after-acquired 
property  and  future  advances  will  all  be 
found  to  come  far  short  of  a  general  Inclu- 
sion of  everything  the  mortgagor  may  sub- 
sequently own  and  every  Indebtedness  to 
the  mortgagee  which  he  may  subsequently 
Incur.  By  way  of  illustration  see  Fidelity  & 
Deposit  Co.  V.  Sturtevant  Go.  (Miss.)  38  South. 
783;  Everman  v.  Robb,  52  Miss.  G53,  24  Am. 
Rep.  682;  Cayce  v.  Stovall,  60  Miss.  400; 
Deeley  v.  Dwight,  132  N.  T.  69,  30  N.  B. 
258,  18  I*  R.  A.  298;  Shores  v.  Doherty,  65 
Wis.  153,  26  N.  W.  677;  Gray  v.  Helm,  60 
Miss.  131;  Paxton  v.  Meyer,  58  Miss.  445; 
Moore  v.  Terry,  66  Ark.  893,  50  S.  W.  998; 
Martin  v.  Halbroolss,  55  Ark.  569,  18  S.  W. 
1046;  Fort  v.  Black,  50  Ark.  256,  7  S.  W.  131. 
The  foregoing  suggestions  are  applicable  also 
to  the  complaint  as  to  an  Instruction  that  the 
future  indebtedness  referred  to  In  the  instru- 
ment did  not  Include  indebtedness  created 
after  the  notes  and  advances  referred  to  had 
been  fully  paid  and  extinguished.  Certainly, 
under  the  authorities  already  cited,  a  mortgage 
to  secure  future  Indebtedness  should  not  be 
construed  to  cover  indebtedness  not  In  the 
contemplation  of  the  parties  at  the  time  the 
instrument  was  executed  and  having  no  ref- 
erence to  the  subject-matter  referred  to  In 
the  instnunent  What  has  been  said  has 
direct  bearing  in  this  case  only  on  the  cor- 
rectness of  the  view  taken  by  the  trial  court 
that  when  all  existing  indebtedness  between 
the  parties  had  been  fully  satisfied,  and  there 
remained  no  further  occasion  to  make  future 
advances  or  contract  for  future  indebtedness 
in  connection  with  the  subject-matter  of 
the  mortgage,  it  ceased  to  be  of  any  valid- 
ity. We  are  satisfied  that  this  view  of  the 
court  was  correct. 

The  cases  relied  on  for  appellant  are  not 
in  point  as  against  the  views  here  expressed. 
In  Hellyer  v.  Brlggs,  55  Iowa,  186,  7  N.  W. 
400,  the  mortgage  was  given  to  secure  a  gen- 
eral liability  of  the  mortgagee  as  surety  for 
the  mortgagor  under  a  bond,  and  was  held  to 
cover  all  the  indebtedness  of  the  mortgagor 
secured  by  such  bond.  In  McDaniels  v.  Ool- 
vio,  16  Vt  300,  42  Am.  Dec.  612,  the  mort- 
gage was  to  secure  a  note  and  book  account; 
and  it  was  held  to  cover  future  indebtedness 
on  book  account;  but  the  account  thus  held 
to  be  secured  was  one  commencing  prior  to 
the  extinguishment  of  the  mortgage  and 
running  thereafter  as  an  open  current  ac- 


count In  the  case  before  us  successive  ac- 
counts between  defendant  Voorheee  and  the 
plaintlS  had  been  settled  by  the  giving  of 
notes  secured  by  other  mortgages  than  the 
one  here  involved,  and  the  Judgment  which 
appellant  claims  as  covered  by  the  mortgage 
in  suit  was  Incurred  after  these  successive 
accounts  had  been  thus  fully  settled.  Look- 
ing at  the  whole  transaction  In  the  light  of 
the  conduct  of  the  parties,  it  is  clear  that 
there  was  no  Intention  that  the  Instrument 
should  continue  for  all  time  to  cover  any  In- 
debtedness arising  out  of  wholly  new  ac- 
counts which  defendants  should  subsequent- 
ly open  with  plaintiff. 

Many  specific  objections  are  made  to  the 
instructions,  but  they  are  all  disposed  of  by 
what  has  already  been  said.  The  trial  court 
adopted,  as  we  think,  a  correct  construction 
of  the  Instrument,  and  the  Judgment  Is  af- 
firmed. 


BANNER  T.  WABASH  B.  00. 

(Supreme  Court  of  Iowa.    July   14,  1906.) 

CaBBIKBS  —  TJNAUTHOBIZZD    COABOES— ACTIOIf 

roB  Reoovebt  of  Excess— Jubisdiction. 
Plaintiff  shipped  from  one  state  to  another 
certain  goods  and  16  head  of  stock  in  an  emi- 
grant car,  the  railroad's  rules  fixing  the  rate 
tor  such  cars  limiting  the  number  of  head  of 
stock  to  be  shipped  in  one  car  to  10,  and  pro- 
viding that  the  freight  charged  for  animals  in 
excess  of  said  number  should  be  at  a  certain 
rate,  establishing  an  arbitrary  weight  on  which 
the  computation  should  be  made.  Six  of  the 
cattle  were  calves  weighing  al>out  300  pounds 
each,  and  liefore  plaintiff  was  permitted  to  re- 
move his  property  from  the  car  he  was  com- 
pelled to  pay  the  car  load  price  of  a  car  of 
stock  between  the  points  of  carriage  in  addi- 
tion to  the  charge  for  an  emigrant  car.  There 
was  nothing  in  the  schedules  or  classification 
shown  authorizing  a  charge  for  such  arbitrary 
weight.  Held,  that  the  state  court  had  juris- 
diction of  an  action  to  recover  the  amount  so 
paid  by  plaintiff,  the  suit  not  l)eing  one  to  re- 
cover an  overcharge  under  the  interstate  com- 
merce act  (Act  Feb.  4,  1887,  c  104,  24  Stat. 
382  [U.  S.  Comp.  St.  1901,  p.  3159]),  but  to 
recover  back  a  wholly  unjust  and  unauthorized 
exaction  demanded,  and  collected  not  only  in 
violation  of  the  act  itself,  bat  in  violation  of 
the  contract  made  with  plaintiff. 

Appeal  from  District  Court,  Page  County; 
A.  B.  Tbornell,  Judge. 

The  plaintiff  shipped  a  car  load  of  goods, 
farming  utensils  and  stock  over  the  defend- 
ant's road  from  Sailsury,  Mo.,  to  Shenan- 
doah, Iowa.  It  was  what  is  known  as  an 
"emigrant  car,"  the  agreed  charge  for  which 
between  said  points  was  $39.  The  rules  of 
the  defendant  fixing  the  rate  for  such  cars 
limited  the  number  of  bead  of  stock  to  be 
shipped  In  one  car  to  10,  and  provided  that 
the  freight  charge  on  animals  in  excess  of 
said  number  should  be  at  the  rate  of  60 
cents  per  1(X),  and  established  an  arbitrary 
weight  on  which  the  computation  should  be 
made.  The  plaintiff  loaded  16  bead  of  cattle 
In  the  car,  6  of  them  being  calves  weighing 
about  800  pounds  each,  and  after  the  car 
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reached  Its  deeUiuitlon  and  before  be  was 
permitted  to  remoTe  bis  property  tberefrom 
be  was  compelled  to  pay  the  car  load  price 
of  a  car  of  stock  between  said  points  in  ad- 
dition to  tbe  cbarse  for  an  emigrant  car.  He 
brongbt  this  snit  to  recover  tbe  amount  so 
IMld.  Tbere  was  a  trial  to  the  court,  and  a 
Jodfrment  for  tbe  plaintiff,  from  which  tbe 
defendant  appeals.    Afllrmed. 

Geo.  8.  GiDver  and  Jennings  &  Fischer,  for 
appellant    W.  P.  Fnrgeson,  for  appellee. 

PEB  CURIAM.  Tbe  defendant  contends 
that  this  is  an  action  to  recoTcr  nnder  tbe 
provisions  of  the  Interstate  commerce  act, 
and  that  tbe  state  conrts  have  no  Jnrlsdlction 
of  tbe  snbject-matter.  Tbe  shipment  itself 
was  nndonbtediy  an  interstate  transaction, 
and  if  this  suit  were  brought  to  recover  for  a 
violation  of  tbe  commerce  act  the  appellant's 
position  would  be  correct  Act  Feb.  4,  18S7. 
C.  104,  24  Stat  882  [U.  8.  Comp.  St  1901.  p. 
8159];  Swift  V.  Railway  (C.  C.)  58  Fed.  858; 
Copp  V.  L.  &  N.  Ry.  Co.,  43  Iol.  Ann.  611, 
9  South.  441,  12  L.  R.  A.  725,  26  Am.  St 
Rep.  198;  Gulf,  C.  &  &  F.  Ry.  Co.  v.  Hefley 
&  Lewis,  158  n.  S.  98,  15  Sup.  Ct  802,  39  U 
Ed.  010;  Gatton  v.  C,  R.  I.  &  P.  Ry.  Co.,  95 
Iowa,  112,  63  N.  W.  589,  29  li.  R.  A.  668. 

The  primary  question  is  whether  the  de- 
fendant demanded  and  collected  a  greater 
sum  than  It  was  authorized  to  charge  by  Its 
schedules  of  rates  and  fares  printed,  posted, 
and  filed  with  the  Interstate  commerce  com- 
mission; If  it  did,  tbe  plaintiff  Is  entitled  to 
recover,  and  tbe  court  bad  Jurisdiction  be- 
cause tbe  suit  Is  not  to  recover  an  overcharge 
under  the  commerce  act  but  to  recover  back 
a  wholly  unjust  and  unauthorized  exaction, 
one  demanded  and  collected,  not  only  In  vio- 
lation of  tbe  act  Itself,  but  in  violation  of  tbe 
contract  made  with  the  plaintiff.  The  ad- 
ditional charge  was  exacted  because  of  the 
6  calves  which  were  carried  In  the  car  in 
addition  to  the  10  head  of  cattle  provided  for 
by  tbe  rules  of  tbe  defendant  Tbe  weight 
fixed  by  tbe  defendant  to  Justify  the  charge 
was  purely  arbitrary,  and  so  far  as  the  sched- 
ules or  classifications  produced  In  evidence 
are  understood  by  us,  tbere  is  nothing  there- 
in authorizing  a  charge  for  such  arbitrary 
weight.  Tbe  car  was  in  fact  overloaded  to 
tbe  extent  of  1,400  pounds.  This  was  In  ex- 
cess of  the  weight  allowed  for  the  rate  fixed, 
and  when  tbe  plaintiff  paid  the  freight  in 
tbe  first  instance  be  paid  for  such  excess 
weight  the  highest  schedule  charge  for  mer- 
chandise, such  charge  being  higher  than  for 
stock  by  car  load  lots,  as  we  understand  tbe 
record.  The  plaintiff  having  paid  the  exact 
amount  demanded  for  tbe  actual  weight  of 
tbe  car  under  tbe  provision  of  the  schedule 
as  construed  by  the  defendant  itself,  it  should 
not  now  be  permitted  to  place  another  con- 
struction on  such  schedule  for  the  purpose 
of  collecting  the  price  of  another  car.  If  the 
facts  are  as  we  understand  them  tbe  situa- 


tion may  be  stated  tbas:  Tbe  defendant  col- 
lected in  tbe  first  instance  all  tbat  it  bad  tbi 
right  to  ^Bman^  under  its  schedule  as  It  hid 
classified  tbe  load,  and  whidi  dassificatioo 
seems  to  be  somewhat  elastic.  A  faiiare  u 
collect  more  would  not  have  been  vlolatloa  ot 
tbe  interstate  commerce  act  and  tbe  payment 
of  tbe  additional  snm  exacted  and  its  recor- 
ery  back  have  nothing  to  do  wltb  socb  tcL 
Tbe  Judgmott  Is  affirmed. 

DEEMER,  J.  (concurring).  I  agree  to  tlie 
conclusion  of  tbe  majority,  but  I  do  so  npm 
tbe  ground  tbat  tbe  railway  company  wu  it- 
tempting  to  enforce  a  penalty  against  tbe 
shipper  for  overloading  a  car  ratber  tluni 
schedule  rate  for  shipping  goods.  Tbe  wit- 
nesses for  defendant  say  that  tbe  arbitrur 
charge  was  Intended  as  a  penalty  for  over- 
loading an  emigrant  car,  and  not  a  sdiedae 
rate  for  shipping  tbe  goods.  Bnt  for  the  al- 
leged overloading  no  sncJi  cbarges  as  wm 
attempted  bere  would  have  been  exacted 
Tbere  Is  no  pretense  that  there  was  anf 
collusion  between  defendants  agent  In  Uli- 
souri  and  plaintilT,  nor  was  tbere  any  pnrpott 
upon  the  part  of  either  to  avoid  tbe  bita- 
state  commerce  act  Tbe  railway  compaiir, 
in  exacting  tbe  additional  diarge,  was  at- 
tempting to  enforce  a  penalty  for  overload- 
ing, and  not  trying  to  collect  its  scbednle 
rate  for  shipping  cattle.  No  question  of  dis- 
crimination is  before  ua.  It  is  this  wbltb 
dlsUnguIshes  tbe  case  from  Texas  Co.  r. 
Mugg  (U.  a.)  26  Sup.  Ct  628,  60  U  Ed.  -^ 


GAI/r  V.  PROVAN  et  aL 

(Supreme  Court  of  Iowa.    July  12,  190&1 

1.  Contracts  —  Constbuctioii  —  Ssvibabu 
Contracts 

A  contract  provided  tiiat  In  conrideration 
of  the  agreement  of  defendants  that  pliiotu 
should  receive  a  one-fourth  Interest  in  the  eswte 
of  a  decedent,  and  the  further  consideration 
that  defendants  should  relinquish  to  plaintil 
all  their  title  in  certain  persona]  property,  plai"- 
tiff  agreed  to  relinqniBh  ail  claims  upon  tn 
estate,  and  to  deed  to  one  of  defendants  certna 
real  estnte,  provided  tliat  should  plaintiff  at  ant 
time  make  any  further  claim  upon  the  wtan 
the  contract  should  be  void.  Htid,  that  t» 
contract  was  not  separable  or  divisible. 

[Ed.  Note. — For  cases  in  point,  see  toL  11i 
Ont  Dig.  Ontracts,  ||  754-757.] 

2.  Same— CoNDinoRS  Prxcsdeht. 

The  provision  as  to  the  circomstancw 
under  which  the  contract  should  become  «>»» 
did  not  amount  to  a  condition  P'"*twieB''vH 
such  a  condition  is  one  which  must  lie  perfonH<> 
i>efore  the  agreement  becomes  a  valid  contract 

8.  Same— Conditions  StrBSKQUKirr. 

The  provision  as  to  the  drcumstancet  nB*t 
which  the  contract  shoald  l>ecome  void,  anioi""' 
ed  to  a  condition  subsequent. 

4.  Same— Consideration. 

Tbe  promise  of  plaintiff  not  to  present  av 
claim  against  the  estate  was  not  the  sole  eat- 
sideration  for  the  contract  and  hence  faflnre  » 
keep  such  promise  did  not  constituts  failun  « 
consideration. 
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5.  BSTOPPn.    —    iNOOIfSISTBRT    POSITIONS    IR 

Lttioation. 

Where  defendant  set  up  the  validity  of  a 
certain  contract  for  the  purpose  of  defeating 
an  action  brouKht  by  plaintiff,  he  could  not,  in 
a  sub(<e<|nent  action  between  the  partiea,  contend 
that  the  contract  was  not  In  force. 

6.  Contracts  —  Partial      Pebfobmahob  — 
Rights  and  Liabilities. 

In  consideration  of  defendants'  agreement 
that  plaintiff  should  receive  a  certain  interest 
in  the  estate  of  a  decedent,  and  In  considera- 
tion that  defendants  should  relinquish  all  their 
title  to  certain  personal  property,  plaintiff 
agreed  to  relinquish  all  claims  upon  the  estate 
of  the  decedent,  and  to  deed  certain  property 
to  defendants,  and  it  was  provided  that  if  at 
any  time  in  the  future  plaintiff  should  make 
any  further  claims  against  the  estate,  the  con- 
tract should  he  void.  Held,  that  defendants, 
having  received  part  of  the  consideration,  in- 
dading  a  deed  to  the  land,  and  all  the  estate 
of  the  decedent,  coald  not  retain  what  they  had 
received,  and  insist  upon  a  forfeiture  of  the 
contract  for  breach  of  the  condition  subaeaaent. 
in  rslatlon  to  the  presentation  of  further  claims, 
such  condition  not  having  constituted  the  entire 
consideration    for   the    contract. 

T.  JUDOMKNT— CONFOBMITT  TO  PLBADINO  AND 
PrOOK— SET-OfF  and  ConNTSSCLAIM. 

Defendants  not  having  sought,  nor  made 
any  proof  as  to  attorney's  fees,  or  other  ex- 
penses, it  was  error  to  allow  them  such  a  set-off 
or  counterclaim. 

Appeal  from  District  Court,  Tama  County; 
Obed  Caswell,  Judge. 

Action  to  recover  one-fourth  the  value  of 
certain  property  received  by  defendants  In 
virtue  of  a  contract  between  the  parties, 
whereby  defendants  agreed  to  give  plalntlflT 
an  one-fourth  Interest  In  the  estates  of  John 
-and  Janet  Gait.  Defendants  pleaded  a  form- 
er adjudication,  and  breach  of  a  condition 
precedent  to  the  performance  of  their  obliga- 
tions under  the  contract.  Tbey  also  pleaded 
failure  of  consideration  for  the  contract  Up- 
on these  Issues  the  case  was  tried  to  the 
court  resulting  in  a  Judgment  for  plaintiff  for 
13,049.45.  Both  parties  appeal.  Aa  defoid- 
ants  first  perfected  ttaeir  appeal  they  will  be 
called  appellants.  On  defendants'  appeal  af- 
firmed, and  on  plalntUTs  reversed. 

Dawley,  Hubbard  &  Wheeler,  for  appellants. 
Endlcott  ft  Pratt  and  Struble  &  Stiger,  for 
appellee^ 

DEEMER,  J.  The  material  parts  of  the 
contract  upon  which  this  action  Is  predicated 
read  as  follows:  "That  for  and  In  considera- 
tion of  the  agreement  by  said  David  Gait, 
Jane  McComactc,  and  Elizabeth  Provan,  said 
parties  of  the  second  part,  that  said  William 
J.  Gait,  said  party  of  the  first  part,  shall  re- 
ceive one-fourth  Interest  in  the  estate  of  John 
Gait,  deceased,  and  Janet  Gait,  widow  of  said 
John  Gait,  and  the  further  consideration  that 
said  David  Gait,  Jane  McComack,  and  Ell2a- 
beth  Provan,  parties  of  the  second  part,  shall 
relinquish  to  the  said  William  J.  Gait,  and  by 
these  presents  do  relinquish,  all  tbeir  right, 
title,  and  Interest  either  present  or  future,  In 
the  personal  property  upon  the  following  de- 
scribed real  estate,  to  wit:    The  east  one- 


half  of  the  southeast  quarter  of  section  32, 
township  86  north,  range  14  west  of  the 
6th  P.  M.,  with  the  exception  of  the  house- 
hold furniture  upon  said  real  property,  I, 
William  J.  Gait,  party  of  the  first  part,  here- 
by agree  to  rellnqnlsb  all  claims  upon  the 
estate  of  John  Gait,  deceased,  and  or  upon 
the  estate  of  Janet  Gait,  widow  of  the  said 
John  Gait,  deceased;  and,  further,  said  Wil- 
liam J.  Gait  relinquishes  all  interest  he  may 
have  in  one  certain  last  will  and  testament  of 
the  said  Janet  Gait,  made  and  executed  on 
the  9th  day  of  October,  A.  D.  1894.  The  said 
William  J.  Gait  further  agrees  to  deed  to  the 
said  Janet  Gait  the  certain  real  estate 
amounting  to  18  acres  more  or  less;  provided 
that,  should  the  said  William  .T.  Gait  at  any 
time  in  the  future  make  any  further  claim 
upon  the  estate  of  John  Gait,  deceased,  or 
Janet  Gait,  the  widow  of  said  John  Gait, 
then  this  instrument  to  be  null  and  Toid  and 
these  presents  of  no  effect." 

It  Is  contended  that  the  last  paragraph  of 
this  instrument  creates  a  condition  precedent 
to  plaintiff's  right  to  recover,  and  that  in  any 
event  it  constituted  the  consideration  for  the 
contract,  and  that  plaintiff  violated  the  terms 
thereof,  in  that  he  brought  suit  against  vari- 
ous parties.  In  which  he  made  claim  to  some 
of  the  estates  of  the  parties  named.  This  is 
relied  upon  to  defeat  plaintiff's  action.  It  is 
argued  that  the  contract  is  separable.  But 
this  Is  manifestly  unsound.  It  is  not  a  divisi- 
ble or  separable  contract.  The  parties  did 
not  malte  it  so,  and  we  have  no  power  to 
do  it  for  them. 

Again,  it  is  argued  tbat  the  last  provision 
is  a  condition  precedent,  violation  of  wblcb 
destroyed  defendants'  liability.  But  this  Is 
not  true.  A  condition  precedent  Is  one  which 
must  be  performed  before  the  agreement  of 
the  parties  becomes  a  valid  contract .  Jones 
y.  Association,  92  Iowa,  652,  61  N.  W.  485; 
Redman  v.  Insurance  Co.,  49  Wis.  431.  4  N.  W. 
591.  If  this  be  a  condition  at  all,  it  Is  what 
Is  known  In  law  as  a  condition  subsequent; 
that  Is  to  say,  one  which  if  performed  or 
violated  defeats  the  contract  The  breach 
might  occur  either  before  or  after  plaintiff 
became  entitled  to  the  property  under  the 
terms  of  the  contract  and  in  such  cases,  the 
rule  Is  universal  that  the  condition  Is  a  sub- 
sequent one.  Cunningham  v.  Morrell,  10 
Johns  (N.  T.)  203,  6  Am.  Dec.  832 ;  Flnlay  r. 
King,  8  Pet  (U.  S.)  374,  7  L.  Ed.  701;  Bell  v. 
Alexander,  22  Tex.  364,  73  Am.  Dec.  268; 
Jones  V.  Railroad,  14  W.  Va.  622;  Regan  t. 
Walker,  1  Wis.  556.  The  very  language  of 
the  proviso  indicates  that  the  parties  under- 
stood It  to  be  a  condition  subsequent  in  the 
nature  of  a  forfeiture  of  plaintiff's  rights  un- 
der th^  contract  in  the  event  he  did  certain 
acts.  Such  being  Its  nature,  defendants'  rem- 
edy for  the  breach  thereof  was  damages. 
Woodruff  V.  Power  Ca,  10  N.  J.  Bq.  508.  Giv- 
ing to  the  contract  its  broadest  interpretation, 
tbe  proviso  in  question  was  a  contingency 
rather  than  a  condition.    Spencer  r.  See,  6 
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Redf.  Snr.  (N.  T.)  447.  We  believe  it  to  be  a 
condition  subseqnent  But  It  is  contended  that 
the  promise  was  a  dependent  condition  or 
promise  constltntlng  the  sole  consideration  for 
the  contract;  and  that  in  its  breach  the  con- 
Bideration  failed,  and  no  recovery  can  be  had 
thereon.  This  is  not  correct.  This  promise 
was  not  the  sole  consideration  for  the  con- 
tract. How  much  It  had  to  do  with  it  cannot 
be  determined  for  the  parties  have  fumisbed 
ns  no  measure  in  the  contract  itself,  and  it  is 
manifestly  not  divisible.  Emigrant  Co.  ▼. 
Adams  Co.,  100  U.  8.  61,  25  L.  Ed.  563.  As 
the  condition  Is  a  subsequent  one,  which  un- 
dertakes to  annul  the  contract,  we  proceed  to 
the  next  proposition;  and  that  is,  that  a  court 
-of  equity  will  not  enforce  a  forfeiture  by 
reason  of  the  breach  of  such  a  condition. 
Marshalltown  v.  Forney,  61  Iowa,  684,  16  N. 
W.  740;  Gardner  v.  LIghtfoot,  71  Iowa,  577, 
32  N.  W.  510  >  Bonnlwell  v.  Madison.  107 
Iowa,  85,  77  N.  W.  530;  Wella  t.  Smith,  2 
Edw.  Ch.  (N.  T.  Ch.)  78. 

Aside  from  this,  however,  it  appears  that, 
after  knowledge  of  the  claimed  breach  of  con- 
dition, defendants  set  up  this  contract  and 
succeeded  in  defeating  the  previous  action 
brought  by  plaintiff,  by  reason  in  part  at 
least  of  the  agreements  contained  therein. 
See  Gait  v.  Provan,  108  Iowa,  565,  79  N.  W. 
357.  Having  used  the  contract  In  that  case, 
and  Insisted  upon  Its  validity  for  the  purpose 
of  defeating  plaintiff,  it  cannot  now  be  heard 
to  say  tbat  the  contract  is  not  in  force.  De- 
fendants will  not  be  allowed  to  assume  such 
Inconsistent  positions.  Kramer  v.  Kramer, 
«8  Iowa.  567,  27  N.  W.  757 ;  Scott  v.  Luther, 
44  Iowa,  572 ;  Hyatt  v.  B.  C.  R.  &  N.  R.  R., 
68  Iowa,  662,  27  N.  W.  815;  Shropshire  T. 
Ryan,  111  Iowa,  677,  82  N.  W.  1035 ;  RIegel  v. 
Onnsby,  111  Iowa,  10,  82  N.  W.  432.  Appel- 
lants have  received  part  of  the  consideration 
for  the  contract,  including  a  deed  to  the  18 
acres  of  land,  and  they  have  also  received  all 
the  estates  of  the  Gaits.  In  view  of  this 
part  performance  of  the  contract  equity 
will  not  allow  them  to  retain  what  they  have 
received,  and  insist  upon  the  forfeiture  of 
the  contract  for  breach  of  a  condition  subse- 
quent which  did  not  constitute  the  entire 
consideration  for  the  engagement  Beach  on 
Contracts,  vol.  1,  U  107,  108.  Appellant's 
plea  of  former  adjudication  is  without  any 
support  In  the  evidence. 

2.  The  trial  court  found  tbat  plaintiff  was 
-entitled  to  the  sum  of  $4,649.45  under  the  con- 
tract, but  allowed  defendants  the  sum  of 
$1,000  as  attorney's  fees  and  other  expenses 
for  breach  of  the  provision  we  have  l>een 
considering,  reducing  the  Judgment  to  the 
amount  heretofore  stated.  Defendants  did 
not  ask  for  this  nor  did  they  make  any  proof 
as  to  attorney's  fees  or  other  expenses  in- 
curred. In  allowing  this  set-off  or  counter- 
claim the  trial  court  in  these  circumstances 
was  in  error.  Appellee  In  his  argument  asks 
that  the  Jndgment  In  his  favor  be  increased 
.to  $4,049.45,  with  6  per  cent  Interest  from 


November  10,  1904.  This  he  Is  entitled  to, 
and  the  case  will  be  remanded  for  swii  ■ 
decree. 

On  defendants'  appeal  the  case  Is  affirmed, 
and  on  plaintlfTs  appeal  it  is  reversed. 


BEECHLEY    T.    BEECHLETr. 
(Supreme  Court  of  Iowa.    July  12,   1906L)       | 

1.  HnSBA.HD  AND  WlFK  —  COtlVKTAlfCMS  B>- 
FOBE   MaBBIAOI — FbAUD. 

Where  decedent  at  the  time  he  eonvejcd  j 
property  to  his  son,  bad  a  fixed  purpose  to 
marry  as  soon  as  be  could  find  some  one  willing 
to  become  his  wife,  bat  no  negotiations  or  eo- 
gagement  therefor  were  then  pending,  and  tbeie 
was  no  Intent  to  defrand,  the  conveyance  wis 
not  franduient  as  to  plaintiff,  whom  he  snb- 
sequently  married. 

[Ed.  Note. — For  cases  in  point  see  toL  2S, 
Cent  Dig.  Husband  and  Wife,  i  18.] 

2.  Same— Intent  to  Defbaud  a  PASTictriAB 

Person. 

An  antenuptial  voluntary  conveyance,  if 
made  with  intent  to  defeat  the  marital  righti 
of  any  person  whom  the  grantor  might  subse- 
quently  marry,  would  be  void  as  to  such  rights, 
whether  the  person  that  the  grantor  intended  ts 
marry  was  then  selected  or  not. 

[Ed.  Note. — For  cases  in  point,  see  voL  2S, 
Cent  Dig.  Husband  and  Wife,  {  18.] 

3.  Same— MisREPBESENTATioNS— Evidence. 

In  a  suit  by  a  widow  to  set  aside  an  al- 
leged antenuptial  conveyance  of  property  bj 
her  husband  to  his  son  Dy  a  former  marria^ 
evidence  showing  actual  misrepresentations  tqr 
the  grantor  as  to  the  amount  of  his  property  b 
incompetent 

4.  Same— loHOBANCB  or  Spouse. 

The  ignorance  of  the  spouse  of  a  settlement 
or  conveyance,  pending  a  treaty  of  marriage, 
is  fatal  thereto,  though  no  actual  misrepresenta- 
tion or  deceit  appear. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  26, 
Cent  Dig.  Husband  and  Wife,  |  1&] 

6.  Same— Consideration — ^Intent   of   Gran- 
tor. 

Where  a  father  conveyed  land  worth  fnna 
$16,000  to  $22,000  subject  to  certain  mortgages, 
in  consideration  of  the  son's  assuming  the 
mortgage  indebtedness  and  certain  other  in- 
debtedness of  the  father  amounting  to  between 
$15,000  and  $16,000  and  the  father  retained 
a  life  interest  in  the  laud  with  the  right  to 
possession,  the  conveyance  was  not  voluntary 
and  could  not  therefore  be  set  aside  as  fraud- 
ulent OB  against  plaintiff  whom  the  father  there- 
after married,  in  the  absence  of  proof  that  ths 
grantee  bad  knowledge  of  the  grantor's  intent 
if  any  existed,  to  thereby  deprive  plaintiff  of 
her  marital  rights. 

6.  Same  —  Withholdino  fboh  Recobd— Re- 
quests. 

Where,  at   the  time  of  a  conveyance  b; 

father  to  son,  the  father  was  largely  indebted 
and  gave  no  reason  for  his  request  tbat  the  sod 
withhold  the  conveyance  from  record  until  after 
the  father's  death,  such  request  was  insufflcient 
to  show  that  the  conveyance  was  made  with  a 
fraudulent  intent  to  defeat  the  rights  of  plain- 
tiff whom  the  father  thereafter  married. 

7.  Advebse    Possession  —  Tbubt  —  Life   Es- 
tates. 

Where  the  grantor  of  land  reserved  a  lift 
estate  therein,  his  subsequent  possession  and 
the  making  of  certain  improvements  therennder 
after  bis  marriage  to  plaintiff,  subsequent  to 
the   conveyance,   was   insufficient   to   establirt 
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adven*  poflaesslon  or   a   trust   for   plaintilTa 
benefit. 

8.  HXTSBARD    AMD    WlFB— ANTBNOPTIAI,   COH- 

YETANCB— Fraud. 

Plaintiffs  bnsband,  who  was  defendant's 
father,  owned  6G5  acres  of  land  prior  to  his 
marriage  to  plaintifF.  He  was  indebted  to  the 
amoant  of  $16,000  and  conveyed  to  plaintilt 
prior  to  his  (the  father's)  marriage,  and  when 
such  marriage  was  not  contemplated,  450  acres 
of  the  land  valued  at  from  $16,000  to  $22,000 
in  consideration  of  the  son's  assuming  the  fa- 
ther's indebtedness,  the  father  reserving  a  life 
interest  in  the  land.  The  balance  of  tne  land 
was  worth  about  one-third  as  much  aa  the  land 
conveyed  and  was  sufficient  to  furnish  a  living 
for  the  father  and  plaintiff  for  the  balance 
of  their  lives.  The  deed  to  defendant  was  not 
recorded  until  after  his  father's  death  at  his 
request.  Held,  that  snch  acta  were  insufficient 
to  how  that   the  conveyance   was   fraudulent. 

9.  WiTNEsaEB  —  Transactionb  with  Dbcs- 

DENTS. 

Statements  of  plaintiff's  husband  at  the 
time  of  a  conveyance  of  land  to  his  son,  with 
reference  to  the  husband's  remaining  property, 
were  inadmissible,  after  the  husband's  death,  in 
an  action  to  set  aside  antenuptial  conveyance 
of  other  property  previously  t>eloDging  to  the 
husband,  under  Code,  i  4C04  prohibiting  the 
admission  of  evidence  of  transactions  had  with 
persons  since  deceased. 

10.  EsTOPPEi/— In   Pais— Failubk  to  Asskbt 
Title. 

Plaintiff's  bnsband  executed  an  antenuptial 
conveyance  of  certain  of  his  property  to  defend- 
ant, his  son,  reserving  a  life  estate  therein,  and, 
after  plaintiff's  marriage,  she  and  her  husband 
executed  another  conveyance  of  the  balance  of 
the  husband's  real  estate  to  another  son,  she 
having  no  knowledge  of  the  prior  conveyance. 
Held,  that  the  failure  of  the  son  to  whom  the 
first  conveyance  was  executed,  on  being  called 
on  to  take  the  aclcnowledgments  to  the  second 
deed,  to  disclose  the  existence  of  the  convey- 
ance to  himself  did  not  estop  him  after  his 
father's  death  to  rely  on  such  conveyance. 
Weaver  and  Iiadd,  JJ.,  dissenting. 

Appeal  from  District  Court,  Linn  County; 
3.  H.  Preston,  Judge,  i 

Suit  in  equity  to  set  aside  a  deed  to  land. 
The  facts  snfflclently  appear  In  the  opinion. 
Judgment  for  the  plaintiff.  The  defendant 
appeals.    Reversed. 

Dawley,  Hubbard  &  Wheeler  and  Lewis 
Helna,  for  appellant.  Cbas.  W.  Kepler  & 
Son,  for  appellee: 

SHERWIN,  J.  The  plaintiff  Is  the  widow 
of  Jesse  Beecbley,  having  been  bis  third  wife. 
The  defendant  Is  the  oldest  son  of  said  Jesse 
Beechley  by  his  first  wife.  The  second  wife 
of  Jesse  Beechley  was  a  sister  of  the  plaintiff, 
and  died  In  the  latter  part  of  December,  1888. 
At  the  time  of  her  death  and  for  many  years 
prior  thereto,  Jesse  Beecbley  owned  about  665 
acres  of  land,  including  the  land  in  controver- 
sy herein,  450  acres.  A  deed  to  this  450  acres 
of  land  was  executed  and  delivered  by  said 
Jesse  Beechley  to  the  defendant  December  17, 
1890.  About  two  weeks  after  the  death  of  his 
second  wife,  Mr.  Beechley  asked  the  plaintiff 
to  become  the  third  Mrs.  Beechley,  but  she 
refused  to  do  so,  and  they  did  not  meet  again, 
nor  was  there  any  correspondence  between 
them,  until  In  August,  1891,  at  which  time 


Mr.  Beecbley  again  made  the  plaintiff  an 
offer  of  marriage,  which  was  accepted,  and 
followed  by  a  marriage  on  the  8tta  day  of 
September,  1^1.  At  the  time  of  their  mar- 
riage, the  plaintiff  was  about  66  years  old  and 
Mr.  Beechley  nearly  70.  In  the  spring  of 
1890,  and  again  In  July,  1891,  Mr.  Bcech- 
ly  proposed  marriage  to  another  -widow, 
and  was  both  times  rejected.  Not  until 
after  the  plaintiff  and  bis  father  had 
been  married,  did  the  defendant  have 
any  information  or  Intimation  that  bis 
father  contemplated  another  marriage.  At 
the  time  he  executed  and  delivered  to  the  de- 
fendant the  deed  in  question,  Mr.  Beechley 
Btill  had  215  acres  of  land  left,  which  was 
occupied  as  a  homestead  by  himself  and  the 
plaintiff  until  in  1893,  when  it  was  deeded  by 
Mr.  Beechley  to  a  son  by  his  second  wife,  the 
plaintiff's  sister,  In  pursuance  of  a  promise 
made  to  her  before  her  death;  the  plaintiff 
voluntarily  joining  In  the  conveyance  there- 
of. When  the  land  In  question  was  conveyed 
to  the  defendant.  It  was  Incumbered  by  a 
mortgage  that  be  assumed  and  which,  at  the 
time  of  the  trial  below,  amoimted  to  nearly 
$13,000.  At  the  time  of  tbis  conveyance  the 
grantor  also  owed  other  debts  amounting  to 
$3,000  or  $4,000,  so  that  his  total  liabilities  at 
that  time  were  somewhere  from  $15,000  to 
$16,000.  Before  conveying  the  215  acres  of 
land,  Mr.  Beechley  had  provided  a  large 
amount  of  material  for  the  erection  of  a  new 
bouse  thereon,  and  after  the  conveyance  he  re- 
bonght  this  material  from  bis  grantee,  moved 
it  on  to  the  450-acre  tract  that  he  had  con- 
veyed to  the  defendant,  and  In  1894  built 
thereon  a  new  house  which  be  and  the  plain- 
tiff occupied  until  bis  death  early  In  1904,  and 
which  the  plaintiff  still  occupies.  The  de- 
fendant's deed  was  not  recorded  until  after 
his  father's  death  because  of  the  grantor's  re- 
quest, made  at  the  time  of  Its  execution  and 
delivery,  that  it  be  not  sooner  recorded.  The 
record  shows  that  the  plaintiff  had  no  knowl- 
edge of  the  deed  to  the  defendant  until  it 
was  recorded,  and  It  may  fairly  be  said  that, 
at  the  time  of  the  marriage,  the  plaintiff  sup- 
posed that  her  husband  owned  the  450  acres 
in  controversy  as  well  as  the  other  215  acres. 
The  plaintiff  bases  her  right  to  relief  on  alle- 
gations of  fraud  In  the  conveyance  to  the  de- 
fendant, and  on  an  estoppel  which  will  be 
hereinafter  more  fully  noticed. 

We  are  clearly  of  the  opinion  that  fraud 
cannot  be  predicated  on  the  facts  disclosed. 
As  we  have  already  shown,  there  was  no  en- 
gagement nor  any  negotiations  therefor  until 
eight  months  after  the  conveyance  was  made. 
It  is  true  that  the  grantor  had  theretofore 
proposed  marriage  to  the  plaintiff,  and  some 
months  after  her  refusal  to  marry  him  he  had 
proposed  to  another  and  had  been  rejected ; 
and  It  may  be  said,  perhaps,  that  he  had  not 
entirely  abandoned  the  thought  of  another 
marriage  If  be  could  find  a  willing  womun; 
while,  on  the  other  hand,  three  rejections 
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wltbin  a  year  wonld  ordinarily  be  entirely 
BuflBcient  to  cool  the  "Douglas'  blood"  were 
age,  alone,  Insufflcient  tberefor.  Aside  from 
the  proposals  wbich  we  bare  mentioned  and 
tbe  fact  of  bis  subsequent  marriage  to  the 
plaintiff,  tbere  is  notblng  in  tbe  record  tend- 
ing to  show  that,  at  tbe  time  of  this  con- 
veyance, tbe  grantor  contemplated  another 
marriage,  and  If  he  did  not,  there  can  be  no 
frand  therein.  Even  if  he  then  bad  a  fixed 
purpose  to  marry  as  soon  as  be  could  find 
some  one  who  was  willing  to  become  his  wife, 
no  negotiations  or  engagement  therefor  were 
then  pending,  and,  under  the  rule  of  onr  own 
cases,  tbe  conveyance  was  not  fraudulent  as 
to  the  plaintiff.  In  Galnor  v.  Oainor.  26 
Iowa,  337,  the  conveyance  sought  to  be  set 
aside  was  made  seven  months  before  tbe 
marriage,  and  four  months  before  negotia- 
tions tberefor  began.  We  held  It  utterly  im- 
possible that  tbe  conveyance  could  have  been 
intended  as  a  fraud,  and  said:  "A  voluntary 
settlement  or  conveyance  of  property  by  a 
wife  or  husband  prior  to  marriage,  will  be 
held  fraudulent  as  to  the  marital  rights  of 
tbe  one  to  whom  she  or  he  may  afterward  be 
joined  in  matrimony,  only  when  made  in 
contemplation  of  marriage,  and  pending  a 
treaty  of  marriage  between  the  parties. 
See,  also,  Hamilton  v.  Smith,  57  Iowa,  16, 
10  N.  W.  276,  42  Am.  Rep.  39;  Beere  v. 
Beere,  79  Iowa,  555,  44  N.  W.  809.  The 
Gainor  Case  undoubtedly  states  the  rule  an- 
nounced in  nearly  all  of  the  cases  treating 
tbe  subject.  Indeed,  we  have  found  but  one 
case  among  a  great  many  which  we  have 
examined  that  holds  that  an  antenuptial  voN 
uutary  conveyance,  if  made  with  intent  to 
defeat  tbe  marital  rights  of  any  person  whom 
tbe  grantor  might  subsequently  marry,  would 
be  void  as  to  such  rights  whether  tbe  person 
was  tben  selected  or  not  Such  is  tbe  rule 
adopted  in  Hlggins  v.  HIgglns,  219  III.  146, 
76  N.  E.  88.  After  full  consideration  of  tbe 
question,  we  are  of  opinion  that  the  rule  is 
sound.  If  tbe  intent  to  defraud  actually 
exists,  it  Is  immaterial  whether  a  particular 
person  has  already  been  selected  against 
whom  It  will  operate.  So  far  tben  as  Oaln- 
or  V.  Galnor  limits  tbe  application  of  tbe 
rule  in  this  class  of  cases  to  cases  where 
negotiations  or  an  engagement  exists  at  tbe 
time  of  tbe  conveyance,  it  must  be  and  is 
overruled.  If  the  conveyance  is  made  in 
contemplation  of  marriage  and  with  Intent 
to  deprive  tbe  spouse  of  the  marital  rights 
which  she  would  otherwise  acquire.  It  is 
enough  to  invalidate  tbe  conveyance  so  far 
as  It  affects  such  rights.  But  if  tbere  be  no 
treaty  of  marriage  at  tbe  time  of  tbe  con- 
veyance, it  is,  in  our  judgment,  a  strong  cir- 
cumstance tending  to  disprove  fraud.  Tbere 
Is  evidence  tending  to  show  actual  misrep- 
resentation by  tbe  grantor  as  to  tbe  amount 
of  bis  property,  but  it  is  contended  that  the 
evidence  is  Incompetent.  We  think  tbe  con-' 
tention  is  correct,  but  do  not  deem  the  ques- 


tion at  all  controlling  on  this  brand)  of  tl> 
case.  In  some  of  the  earlier  cases  It  vsi 
thought  that  a  distinction  should  be  made  («■ 
tween  silence  or  failure  to  disclose  tbe  troe 
situation,  and  actual  misrepresentation  u  vi 
property.  The  later  decisions,  however,  ud 
the  weight  of  antbotity  in  this  conntt?,  at 
least,  hold  that  the  Ignorance  of  the  spaiix 
of  a  settlement  or  conveyance  pcDdlog  i 
treaty  of  marriage  is  fatal  thereto,  tboDjt 
no  actual  misrepresentation  or  deceit  sppeir. 
Chandler  et  al.  v.  Holiingswortb  et  al.,  3  Del 
Cb.  99,  and  cases  cited.  This  is  an  exbansl' 
ive  and  leading  case  on  tbe  subject,  and  con- 
tains a  review  of  tbe  early  English  and  nun; 
of  tbe  American  cases.  Collins  v.  CoJliu 
98  Md.  473,  57  AU.  597,  lOS  Am.  St  Kep. 
408,  and  note  418. 

Tbe  deed  to  the  land  in  qnestlon  redts  i 
consideration  of  $16,000,  and  the  nncontr:- 
dieted  evidence  shows  that  the  defendant  u- 
Bumed  the  payment  of  mortgages  on  tbe  lud 
and  other  Indebtedness  of  bis  father  amoust- 
Ing  in  the  aggregate  to  tbe  conslderatloD  mus- 
ed in  the  deed.    The  evidence  shows  the  lind 
to  have  been  worth  from  $16,000  to  |22,0(lft 
bnt  in  addition  to  the  Indebtedness  assumed 
by  tbe  defendant  the  father  retained  a  Ufe 
Interest  therein  and  tbe  possession.    UaiDi»t 
be  said,  tben,  that  the  conveyance  was  t(A\b- 
tary,  and  It  not  being  voluntary.  It  can  obL' 
be  set  aside  on  proof  that  the  defendant  was  t 
party  to  the  fraudulent  Intent  of  the  grantor, 
if  any  such  intent  existed.    There  is  absolute- 
ly  no  evidence  of  fraud  on  the  part  of  thedfr 
fendant  unless  It  be  said  that  the  request  to 
withhold  the  deed  from  record  proves  fraud. 
There  are  two  sufficient  answers  to  this  sa;- 
geatlon:    Tbe  grantor  gave  no  reason  forWs 
request  and  his  financial  condition  at  tbat 
time  was  such  that  it  would  cause  the  grantee 
no  surprise.    Fraudulent  Intent  will  not  ** 
presumed,  and  secrecy  alone  does  not  neces- 
sarily tend  to  establish  fraud.    Hamilton  t. 
Smith,    supra;    Luckbart   v.   Luckhart,  120 
Iowa,  248,  94  N.  W.  461.    The  general  role 
that  a  voluntary  conveyance  made  In  contem- 
plation of  marriage  will  be  declared  frauflii- 
lent  has  a  well-settled  exception  la  cases  rf 
conveyance  to  children  by  a  former  wilfc  'i 
being  generally  held  that  where  no  false  W 
resentations  are  made  to  the  prospectlre  vlte, 
and  only  reasonable  provision   Is  made  W 
such  children  in  proportion  to  his  or  bn  * 
tate,    such    conveyance    is    not    necessarilj 
fraudulent  but  the  question  in  such  caws  te. 
was   fraud   Intended?    Hamilton  v.  SniltD, 
supra;  note  in  103  Am.  St  Rep.  418.  Tbert 
is  no  competent  evld«ice  that  Mr.  BeecbW 
made  any  false  representations  as  to  his  pt<^ 
erty  before  bis  marriage  to  tbe  plaintiff,  a» 
such  representations  made  thereafter  are  Im- 
material.   He  bad  215  acres  of  land  iMj' 
worth  one-third  as  much  as  tbe  land  conveyed 
at  least  and  amply  sufficient  to  afford  WJ" 
and  the  plaintiff  reasonable  support  w*  ^ 
cient  to   afford  her  reasonable  malntenant* 
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after  bis  deatb.  Fraud  must  be  clearly 
proven,  and  from  the  record  before  us  we  are 
unable  to  say  that  any  fraud  was  Intended 
by  the  grantor,  and  we  are  very  clear  that  no 
fraud  on  the  part  of  the  defendant  Is  shown. 
Hamilton  v.  Smith,  mpra;  Butler  v.  Butler, 
21  Kan.  521,  30  Am.  Rep.  441.  It  is  true  as 
we  have  already  said,  that  the  grantor  re- 
mained In  possession  and  made  certain  im- 
provements on  the  land,  but  he  held  a  life  es- 
tate tlierein  which  was  of  value  to  blm,  and 
such  possession  and  Improvements  do  not 
alone  establish  adverse  possession  or  a  trust 
for  the  benefit  of  the  plaintiff.  Luckhart  v. 
Luckhart,  supra;  McClenahan  v.  Stevenson, 
118  Iowa,  106,  91  N.  W.  925. 

When  the  216  acres  was  conveyed,  the  de- 
fendant, at  the  request  of  his  father,  prepared 
a  deed  conveying  the  same,  and  later  went  to 
his  father's  home  to  witness  its  execution  and 
to  take  the  acknowledgments  thereto.    The 
plaintiff  claims  that,  at  the  time  of  its  execu- 
tion and  as  an  inducement  for  her  to  sign  it, 
it  was  talked  by  those  present  that  there 
would  be  450  acres  left,  and  that  her  husband 
said,  "that  will  be  enough  for  us,"  and  that 
he  further  said  be  would  build  a  new  house  on 
it.    The  plaintiff  says  she  thinks  that  conver- 
sation occurred  In  the  presence  of  the  defend- 
ant   She  bases  her  claim  to  an  estoppel  on 
his  failure  to  then   disclose   bis   ownership 
of  the  450  acres  of  land.    Her  testimony  as  to 
the  statements  of  her  husband  at  that  time  is 
clearly  Incompetent  under  section  4604  of  the 
Code.    But  aside  from  that,  and  aside  from 
her  uncertainty  as  to  the  defendant's  presence 
when  such  statements  were  made,  all  of  the 
other  persons  present  when  the  deed  was  ex- 
ecuted and  acknowledged,  testify  that  no  such 
conversation  was  bad  at  that  time.    If  it 
were  true  that  the  plaintiff  was  Induced  to 
sign  the  deed  by  representations,  made  in  the 
presence  and  bearing  of  the  defendant,  that 
the  450  acres  of  land  still  belonged  to  her 
husband,  we  think  it  would  have  been  his 
legal  duty  to  inform  her  that  be  held  the  title 
thereto,  for  silence  when  one  should  speak 
tuay  create  an  estoppel  as  effectually  as  a  dec- 
laration.   But  an  estoppel  in  pais  is  based  on 
fraud,  and  the  conduct  relied  upon  to  estab- 
lish it  must  be  such  as  amounts  to  fraud,  ac- 
tual or  constructive.    There  must  be  decep- 
tion, and  change  of  conduct  in  consequence 
tliereof.    Garretson  v.  Life  Ass'n,  93  Iowa, 
4<"2,  01  N.  W.  952.    To  create  an  estoppel  In 
tlie  Instant  case,  it  is  essential  that  the  de- 
fendant should  have  spoken  and  disclosed  his 
title,  and  that  the  plaintiff  was  Induced  to 
sign  the  conveyance  by  his  silence.    Garret- 
son  V.  Life  Ass'n,  supra;  Jamison  v.  Miller,  64 
Iowa,  402,  20  N.  W.  491.    An  estoppel  by  acts 
sad  declarations,  or  by  silence,  is  defined  by 
Bouvler  in  his  Law  Dictionary,  641,  as  follows: 
"Sach  as  arises  from  the  acts  and  declarations 
of  a  person  by  which  he  designedly  induces 
aootber  to  alter  his  position  injuriously  to 
IHoiselfL"    See,  also,  Wisbard  v.  McNeill,  85 


Iowa,  474,  62  N.  W.  484.  If  nothing  was  said 
in  the  defendant's  presence  alx)ut  the  property 
remaining  after  the  conveyance  of  the  216 
acres,  the  defendant  certainly  was  not  bound 
to  disclose  bis  ownership  of  the  450  acres  sim- 
ply because  he  was  called  upon  to  take  the 
acknowledgments  of  the  grantors  of  the  216 
acres,  for  the  jjlaintlff  could  not  have  acted 
on  his  silence.  There  can  be  no  estoppel  by 
silence  unless  there  is  a  duty  to  speak.  The 
transaction  concerned  land  In  which  the  de- 
fendant was  in  no  way  Interested,  and  he  was 
not  bound  to  disclose  to  the  plaintiff  a  perfect- 
ly legal  transfer  of  other  land  made  two  or 
three  years  before.  6  Current  Law,  1288. 
The  plaintiff  is  clearly  not  entitled  to  have 
the  deed  set  aside,  and  to  have  her  statutory 
Interest  in  the  450  acres  of  laud. 

Claim  Is  made  that  the  plaintiff  put  some  of 
her  own  money  into  the  land  In  question  by  way 
of  the  improvements  made  thereon  by  her  hus- 
band. She  sold  a  little  place  of  ber  own  for 
$800  and  she  testifies  that  some  of  the  money 
recelved  from  this  sale  was  so  used.  She  is 
unable  to  show,  however,  that  any  certain 
sum  was  used  for  the  purpose,  and  we,  of . 
course,  cannot  supply  the  want  of  testimony 
on  the  subject,  and  cannot  therefore  find  that 
any  substantial  amount  was  so  used. 

The  judgment  must  be  reversed. 

Reversed. 

WEAVER,  J.  (dissenting).  Without  ques- 
ttoning  the  soundness  of  the  legal  propositions 
affirmed  In  the  foregoing  opinion,  I  am  con- 
strained to  dissent  from  the  conclusion  that 
the  charge  of  fraud  is  not  supported  by  the 
evidence.  Taking  the  history  of  the  case 
from  the  first  conveyance  of  the  450  acres  to 
appellant  to  the  last  conveyance  to  another 
son  of  215  acres,  it  discloses,  in  my  judgment, 
a  concerted  plan  to  deprive  the  plaintiff  of  all 
interest  in  her  husband's  estate,  and,  after 
she  has  served  and  cared  for  the  husband  un- 
til his  death,  turn  her  out  upon  the  world 
penniless.  I  further  sold  that  the  plea  of  es- 
toppel against  the  defendant  has  sufficient 
support  in  the  record. 

LADD,  J.,  joins  in  this  dissent. 


SMITH  V.  FULLER  et  al.  SAME  v.  GRIF- 
FITH et  al.   SAME  v.  RICHARDS 
et    al.    SAME    T.    GROBB. 

(Supreme  Court  of  Iowa.    July  12,  1906.) 

L  MaBBIAOB— EVIOEKCE. 

Record  evidence  of  marriage  la  not  required 
to  prove  the  marriage  relation. 

[Ed.  Note. — For  cases  in  point,  see  voL  34, 
Cent.   Dig.   Marriage,  {§   70-89.] 

2.  Same— ExBcunon  or  Deeds. 

The  fact  that  the  parties  have  joined  as 
husband  and  wife  in  the  execution  of  deeds  is 
admissible  in  proof  of  marriage. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Marriage,  {§  70,  75.] 
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3.  SAin— ComfOR-LAw  Mabriaok. 

Any  mutual  agreement  between  the  parties 
to  be  husband  and  wife  in  prsesenti,  followed  by 
cohabitation,   constitutes  a  valid  marriage. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.   Dig.   Marriage,  H   12-14.] 

4.  Sams— Pnoor. 

Where  parties  have  Jived  together  as  hns- 
band  and  wife,  acknowledging  themselves  as 
such  and  beine  so  reputed  and  treated  among 
relatives  and  friends,  these  (acts  are  sufficient 
proof  of  marriage  contract,  though  there  be 
an  entire  failure  of  evidence  of  any  formal 
ceremony, 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Marriage,  {{  86,  87.] 

5.  Saue— PBEStJMPnoR  OF  Validitt. 

Where  a  woman  whose  husband  has  been 
absent  and  unheard  of  for  some  years  marries 
again,  the  presumption  is  that  all  legal  bar 
to  the  second  marriage  had  been  removed  by 
death  or  otherwise. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Marriage,  {  63.] 

6.  SaMB— CONrLICTINO  Pbebuuptions. 

Where  a  woman  whose  husband  has  been 
absent  and  unheard  of  for  a  period  less  than 
seven  years  marries  again,  the  presumption  in 
favor  of  the  validity  of  the  second  marriage 
overcomes  the  presumption  that  the  absent 
first  husband  is  still  living. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Marriage,  {6a] 

7.  Samc. 

Where  the  evidence  almost  conclusively 
established  the  existence  of  a  common-law  mar- 
riage, the  fact  that  afterwards  both  parties  mar- 
ried again  without  having  obtained  a  divorce,  the 
marriage  of  the  wife,  however,  being  after  the 
husband  had  been  absent  and  unheard  of  for 
over  seven  years,  was  not  conclusive  against 
the   existence  of  the   common-law   marriage. 

8.  Same — Sufficibnot  of  Evidence. 

In  a  proceeding  to  recover  dower,  evidence 
held  sufficient  to  show  that  plaintiff  and  de- 
ceased were  married. 

Appeal  from  District  Court,  Pottawattamie 
County;  N.  W.  Macy,  Judge. 

Action  In  equity  to  efitabiish  dower  or  wid- 
ow's share  In  several  tracts  of  land.  There 
was  a  decree  In  each  case  for  the  defendants, 
and  plaintiff  appeals.  As  plaintiff's  alleged 
right  In  each  case  depends  upon  the  same 
state  of  facts  the  several  appeals  have  been 
submitted  upon  one  record  and  are  to  be  dis- 
posed of  in  one  opinion.  Reversed  and  re- 
manded. 

Jacob  Sims,  for  appellant.  Turner  &  Cul- 
lison,  W.  H.  Kllpack,  and  Ira  B,  Stitt,  for 
appellees. 

WEAVER,  J.  The  record  discloses  without 
substantial  dispute  the  following  facts:  In 
April,  1872,  the  plaintiff,  then  an  unmarried 
woman,  was  united  in  marriage  with  one 
Sylvanders  at  Farmlngton,  Iowa.  The  par- 
ties lived  together  In  apparent  harmony  until 
July,  1872,  when  Syhanders  left  home  with 
the  ostensible  purpose  of  making  a  business 
trip  to  Burlington,  Iowa,  and  has  never  since 
been  beard  of  by  any  one  so  far  as  Is  reveal- 
ed by  the  testimony.  Thereafter  plaintiff 
continued  to  live  In  Lee  county,  Iowa,  until 
September,  1876,  when  she  claims  to  have 


married  one  Frank  E.  Smith,  who  had  for 
some  time  been  a  resident  in  that  vicinity. 
During  at  least  a  part  of  the  time  he  resided 
in  that  vicinity  and  before  he  made  the  ac- 
quaintance of  plaintiff,  Smith  had  lived  (or 
a  time  with  a  woman  known  to  the  witne!<!«f 
simply  as  "Net"  or  "Nettie."    The  nature  of 
their  relations  was  quite  probably  meretri- 
cious, and  In  the  year  1874,  or  early  In  t'je 
year  1875,  this  woman  appears  to  have  pm' 
away,  or  In  some  manner  passed  from  tb; 
Bight  and  knowledge  of  the  neighbors.    W!i<} 
she  was,  where  she  was  from,  where  sU 
went,  whether  married  to  Smith,  and.  if  !«, 
whether  she  is  dead  or  divorced,  no  one  pro- 
fesses to  have  the  slightest  knowledge   It 
does  appear  that  after  she  passed  out  of  tlils 
history  Smith  sought  an  acquaintance  \ri;b 
plaintiff  and  began  showing  her  some  attec- 
tion  and  finally  proposed  marriage.    In  Stp- 
tember,  1875,  they  drove  together  to  the  town 
of  La  Grange,  Mo.,  with  the  declared  pur- 
pose of  marriage,  and  there,  as  she  swean. 
a  marriage  ceremony  between  them  was  fer- 
formed  by  a  Justice  of  the  peace.    On  tl» 
same  day,  or  very  soon  thereafter,  they  return- 
ed to  Lee  county,  Iowa,  announced  their  mar- 
riage to  their  friends  and  lived  together  there 
or  In  that  vicinity  as  husband  and  wife  for 
about  seven  years,  excepting  one  year  of  tbit 
time,  during  which  Smith  was  absent    TIw 
testimony  Is  ample  and  undisputed  that  tbrj 
called  themselves  husband  and  wife  and  held 
themselves  out  to  the  world  as  bearing  Uiat 
relation,  and  on  at  least  one  occasion  joined 
as  husband  and  wife  In  the  execution  of  > 
mortgage.     One  child  was  bom  of  this  union. 
In  the  year  1882  Smith  left,  saying  that  M 
was  going  to  Council  Bluffs;  but  there  is  no 
evidence  that  he  expressed  any  purpose  of 
abandoning  the  plaintiff,  or  that  he  in  any 
manner  denied  or  repudiated  her  as  his  wife. 
From  that  time  plaintiff  claims  not  to  hare 
had  any  word  from  him  for  nearly  20  years, 
except  that  she  heard  and  believed  that  be 
was  dead.    Some  7  years  after  Smith  disap- 
peared she  was  married  to  one  Dickinson,  re- 
siding in  that  vicinity,  and  lived  with  him  as 
his  wife  until  his  death  In  1902.     It  appears, 
also,  that  when  Smith  left  the  plaintiff  be 
took  up  his  home  In  Pottawattamie  county. 
Iowa,  where  in  the  year  1889  he  married  one 
Anna  Norton,  with  whom  he  lived  imtil  ber 
death.    Thereafter   he  was   married  to  an- 
other woman,  one  Mrs.  Scheyli,  from  whom 
he  was  later  divorced.    In  the  year  1902. 
soon  after  death  and  the  divorce  court  bsd 
released  the  parties  as  above  stated  from 
their  last  prior  matrimonial  entanglements, 
Smith  returned  to  the  plaintiff,  and  la  No- 
vember, 1902,  a  marriage  ceremony  was  per- 
formed between  them,  and  they  lived  together 
until  his  death  put  an  end  to  the  chapter  of 
their  connubial  complications.    Plaintiff  s.i.vs 
that  the  reason  that  this  last  marriage  cere- 
mony was  performed  was  because,  since  tbi'ir 
separation,  she  bad  married  and  lived  witb 
another  man  and  she  thought  that  In  order 
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to  live  wltb  Smith  again  she  ooght  to  be 
married  to  him.  It  is  admitted  of  record  that 
during  the  period  between  his  Reparation 
from  plaintiff  and  their  final  reunion  in  1902 
Smith  became  vested  with  the  title  and  own* 
ersblp  of  the  several  tracts  of  real  estate 
involved  In  these  controversies  and  made  con- 
veyances thereof  under  and  through  which 
the  appellees  derive  their  title,  and  that 
plalntitr  never  rellnquiahed  her  dower  right, 
if  any  she  had,  in  any  part  of  said  property. 
It  Is  shown  also  that  the  court  records  of 
the  counties  of  Lee,  Van  Buren,  and  Potta- 
wattamie, the  only  counties  of  which  either 
Smith  or  plaintiff  was  a  resident,  during  the 
period  of  their  separation,  disclose  no  decree 
of  divorce  or  divorce  proceedings  between 
them.  Such  Is  the  substance  of  the  case  as 
made  by  the  evidence. 

1.  It  is  evident  from  the  foregoing  state- 
ment tbat  tbe  first  and  most  vital  question  to 
be  considered  is  whether  the  plaintiff  was 
in  fact  married  to  Smith  In  the  year  1875  as 
she  claims  to  have  been.    It  is  true  that  if 
record  evidence  were  to  be  held  essential  to 
establish  the  fact  of  marriage  then  she  must 
fail  for  there  is  admitted  lack  of  such  testi- 
mony.   Bat  this  court  has  repeatedly  held 
that  record  evidence  of  marriage  Is  not  re- 
quired to  prove  the  marriage  relation.    For 
instance  In  State  v.  Williams,  20  Iowa,  98, 
we  announced  the  rule  that  parol  proof  of 
the  marriage  followed  by  cohabitation  and 
recognition  as  husband  and  wife  will  sus- 
tain the  allegation  of  marriage  in  an  indict- 
ment charging  bigamy.    In  State  v.  Williams, 
where  the  charge  was  adultery,  we  held  that 
the  testimony  of  tbe  husband  or  the  wife  to 
the  marriage,  followed  by  cohabitation  as 
such,  operated  to  raise  such  a  presumption  of 
tbe  fact  as  to  make  it  Incmnbent  on  the  de- 
fendant to  r*ut  it    In  State  v.  Nadal,  69 
Iowa,  478,  29  N.  W.  451,  another  case  of 
bigamy,  the  mle  was  reaffirmed,  and  marriage 
held  to  be  established  by  testimony  of  the 
wife  alone  corroborated  by  the  fact  of  co- 
habitation,   notwithstanding    the    husband's 
later  desertion.    It  thus  appears  that  had 
Smith  been  prosecuted  for  bigamy  on  ac- 
count of  his  marriage  to  Anna  Norton  or  to 
Mrs.  Scbeyll,  the  testimony  given  In  this  case 
would  have  been  sufficient  to  sustain  a  find- 
ing of  tbe  prior  marriage  with  plaintiff.    In 
Casley  v.  Mitchell,  121  Iowa,  96,  96  N.  W.  T25, 
not  unlike  the  case  at  bar,  in  some  of  its  prin- 
cipal features,  we  said  "record  evidence  of 
marriage  is  not  necessary  and  it  may  be 
proved  with  any  kind  of  evidence  whether 
direct  or  circumstantial."    See,   also,   Com- 
monwealth T.  Dill,  166  Mass.  226,  30  N.  B. 
1016;   Lelghton  v.   Sheldon,   16   Minn.   213 
(611.  214) ;  Commonwealth  v.  Haydcn,  163 
Mass.  463,  40  N.  E.  846,  28  L.  R.  A.  318,  47 
Am.  St  Rep.  468;  Gibson  v.  Gibson,  24  Neb. 
304.  39  N.  W.  450;  Bailey  v.  State,  86  Nd). 
808,  55  N.  W.  241.    The  declarations  of  par- 
ties who  are  living  or  cohabiting  togetlier 


tbat  they  are  married,  and  tbe  admissions 
of  either  or  both  such  parties  that  the  mar- 
riage relations  exist  have  often  been  held 
sufficient  to  establish  the  fact  of  marriage. 
Bamum  v.  Bamuiu,  42  Mo.  261;  Williams  v. 
State,  64  Ala.  131,  25  Am.  Rep.  665;  In  re 
Taylor,  9  Paige,  Ch.  (N.  T.)  611 ;  Christy  v. 
Clark,  45  Barb.  (N.  T.)  535;  Teter  v.  Teter, 
101  Ind,  137,  51  Am.  Rep.  742;  Durand  v. 
Durand,  2  Sweeny  (N.  Y.)  321;  Clayton  v. 
Warden,  4  N.  Y.'  230;  Hayes  v.  People,  25 
N.  Y.  390,  82  Am.  Dec  355.  The  fact  that 
the  parties  have  Joined  as  husband  and  wife 
in  the  execution  of  deeds  and  releases  is 
admissible  in  proof  of  marriage.  Oreenleaf's 
Ev.  {  462.  Indeed,  this  court  following  the 
rule  which  obtains  in  New  York  and  many 
other  states,  recognizes  the  validity  and  bind- 
ing effect  of  a  so-called  "common-law  mar- 
riage," treating  tbe  relation  as  one  based  on 
contract  or  mutual  agreement  of  which  tbe 
formal  ceremony  constitutes  merely  the  evi- 
dence or  statutory  solemnization.  Any  mut- 
ual agreement  between  the  parties  to  be  hus- 
band and  wife  In  praasenti,  followed  by 
cohabitation,  constitutes  a  valid  marriage. 
Blanchard  v.  Lambert  43  Iowa,  228,  22  Am. 
Rep.  246.  Cohabitation  alone  is  probably  not 
sufficient  to  raise  the  presumption  of  mar- 
riage but  if  the  parties  cohabiting  intend 
present  marriage,  it  is  Immaterial  bow  the 
intention  is  evidenced.  McFarland  v.  McFar- 
land,  61  Iowa,  570,  2  N.  W.  269.  Indeed,  the 
woman  may  be  entitled  to  marital  rights  if 
she  Intends  present  marriage  and  the  man 
does  not,  provided  they  cohabit  and  their  con- 
duct is  such  as  to  Justify  her  in  believing 
that  he  Intends  present  marriage.  Borton  v. 
Borton,  48  Iowa,  697;  McB'arland  v.  McFar- 
land, supra.  And  where  the  parties  have 
lived  together  as  husband  and  wife,  acknowl- 
edging themselves  as  such,  and  are  so  reputed 
and  treated  among  relatives  and  friends, 
these  facts  are  held  sufficient  proof  of  a  mar- 
riage contract,  even  though  there  be  an  entire 
failure  of  evidence  of  a  formal  ceremony. 
Fenton  v.  Reed,  4  Johns.  (N.  Y.)  52,  4  Am. 
Dec  244;  Boone  v.  Pumeil,  28  Md.  607,  92 
Am.  Dec.  713 ;  Lowry  v.  Coster,  91  111.  182 ; 
Peet  V.  Peet  62  Mich.  464,  18  N.  W.  220; 
Proctor  V.  BIgelow,  38  Mich.  282 ;  Shorten  v. 
Judd,  60  Kan.  73,  56  Pac  286;  Williams  v. 
Williams.  46  Wis.  464,  1  N.  W.  98,  32  Am. 
Rep.  722;  Thompson  v.  Nlms,  83  Wis.  261, 
63  N.  W.  502;  Taylor  v.  Robinson,  29  Me. 
323;  Duming  v.  Hastings,  188  Pa.  210,  38 
Atl.  627 ;  White  v.  White,  82  Cal.  427,  23  Pac 
270,  7  L.  R.  A.  799;  White  v.  Lowe,  1  Redf. 
Sur.  (N.  Y.)  377;  Jones  v.  Reddlck,  79  N.  C. 
292;  Richard  v.  Brehm,  73  Pa.  140,  13  Am. 
Rep.  733. 

Under  these  rules  the  marriage  of  the 
plaintiff  and  Smith  in  the  year  1875  is  es- 
tablished by  the  record  before  us  beyond  any 
reasonable  doubt,  unless  the  conceded  facts 
concerning  the  relations  of  these  parties  with 
other  persons  are  to  be  held  sufficient  to 
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require  a  different  conclusion.  It  Is  not 
denied  tliat  plaintiff  was  married  to  Sylvan- 
dei-s  in  1872,  and  that  witiiln  tliree  montlis 
thereafter  he  disappeared,  and  ali  trace  of 
hiiu  has  since  been  lost.  It  is  not  claimed 
that  plaintiff  procured  a  divorce  from  him, 
and  If  be  were  living  in  1875  plaintiff's  alleg- 
ed marriage  to  Smith  in  Missouri  was  void. 
But  the  law  raises  no  presumption  that  the 
parties  to  this  marriage  committed  bigamy. 
In  the  absence  of  clear  and  satisfactory  evl- 
doice  to  the  contrary,  it  will  be  presumed  that 
the  legal  bar  to  their  marriage  had  been 
removed  by  death  or  otherwise.  In  re  EA- 
wards,  58  Iowa,  437,  10  N.  W.  793;  Bishop, 
Marriage  and  Divorce,  {  457 ;  Dixon  v.  People, 
18  Mich.  84;  Cash  v.  Cash,  67  Ark.  278,  64 
S.  W.  744  ;  Jones  v.  Gilbert,  135  111.  27,  25 
N.  E.  566 ;  Lampkin  v.  Insurance  Co.,  11  Colo. 
App.  249,  52  Pac.  1040;  Erwln  v.  English,  61 
Conn.  502,  23  Atl.  753.;  U.  S.  v.  Green  (C.  C.) 
08  Fed.  63;Hull  V.  Rawls,  27M188.  471.  We 
have  no  statute  prescribing  wtiat  shall  be 
held  sufflclent  evidence  of  the  death  of  one 
who  has  gone  away  and  become  lost  to  the 
knowledge  of  his  friends,  but  It  will  be  con- 
ceded probably  that  the  general  rule  in  the 
absence  of  statute  fixes  the  period  at  seven 
years.  But  the  presumption  of  life  before  the 
expiration  of  the  seven-year  period  may 
come  In  conflict  with  the  presumption  .of  In- 
nocence which  attaches  to  a  marriage  of  the 
deserted  spouse,  and  in  such  case  as  between 
the  two  inconsistent  presumptions,  the  latter 
will  prevail  in  the  absence  of  corroborating 
evidence  to  give  some  special  showing  of 
strength  to  the  former.  Cooper  v.  Cooper,  86 
Ind.  75 ;  Lockhart  v.  White,  18  Tex.  102 ;  Car- 
roll y.  Carroll,  20  Tex.  731 ;  Klein  y.  Laud- 
man,  29  Mo.  259;  Sharp  v.  Johnson,  22  Ark. 
79 ;  Bex  V.  Twining,  2  B.  &  A.  386 ;  Greens- 
borough  V.  Underbill,  12  Vt  604;  Smith  T. 
Knowlton,  11  N.  H.  191;  Johnson  t.  John- 
son, 114  111.  Oil,  3  N.  E.  232,  55  Am.  Rep.  88a 
It  will  be  observed,  also,  that  plaintiff  and 
Smith  continued  to  live  together  as  husband 
and  wife  long  after  the  lapse  of  seven  years 
from  the  disappearance  of  Sylvanders  and 
even  if  it  were  to  be  held  that  no  presump- 
tion of  bis  death  could  be  Indulged  in  until 
that  period  bad  expired  the  Impediment  to 
the  validity  of  the  marriage  would  certainly 
then  be  removed  and  the  marriage  validated 
under  the  provisions  of  our  statute.  Code,  i 
3151,  which  provides  that  If  parties  to  a 
marriage  void  because  one  of  them  has  an- 
other living  spouse,  continue  to  live  and  co- 
habit together  after  the  death  of  such  spous-e. 
such  marriage  shall  be  considered  valid. 
Tills  provision  leaves  no  room  for  applica- 
tion of  the  rule  affirmed  In  some  cases  that 
n  union  or  cohabitation  which  Is  meretricious 
ill  Its  origin  is  presumed  to  continue  mere- 
tricious until  a  valid  marriage  is  affirmatively 
shown.  See,  also,  quite  in  point.  Chamber- 
lain v.  Chamberlain  (N.  J.  Err.  &  App.)  02 
Atl.  680;  Rose  v.  Clark,  8  Paige,  Ch.  (N.  X.) 


574;  Jackson  v.  Claw,  18  Johns.  (N.  T.)  346: 
Hyde  v.  Hyde,  3  Bradt  Sur.  (N.  Y.)  509: 
Fcnton  V.  Reed,  4  Johns.  (N.  Y.)  62, 4  Am.  Dec: 
244;  North  v.  North,  1  Barb.  Ch.  (N.  T.)  241. 
43  Am.  Dec  773;  Blanchard  v.  Lambert,  43 
Iowa,  228,  22  Am.  R^.  245 ;  Colling  v.  Collins, 
80  N.  Y.  9. 

There  Is  nothing,  therefore,  in  the  admitted 
fact  of  plaintiff's  marriage  to  Sylvandera  fol- 
lowed by  his  almost  Immediate  disappearance 
with   no   trace  of   his   existence   since   that 
time,  to  Justify  us  In  holding  that  the  mar- 
riage with  Smith  was  bigamy  and  Toid.  or 
if  originally  void  that  the  union  remained 
unlawful  until  bis  desertion   in   1882.     For 
similar  as  well  as  for  still  more  persnasive 
reasons  there  is  no  ground  for  holding  that 
Smith  was  incapacitated  to  contract  a  valid 
marriage  with  plaintiff  in  1875.     The  artery 
of  his  relations  with  "a  woman  named  Net" 
in  1874  Is  of  a  very  unsubstantial  character. 
Beyond  the  fact  that  there  was  such  a  woman 
and  that  she  and  Smith  for  a  time  lived  to- 
gether, and  that  she  then  went  away  some- 
where, we  are  told  nothing.    As  in  the  case 
of  Sylvanders  there  is  no  evidence  that  she 
has  since  been  seen  or  heard  by  any  witness. 
In  this  respect  as  well  as  some  others  the 
present  case  differs  from  Barnes  v.  Barnes, 
00  Iowa,  285,  '57  N.  W.  851,  and  Goodwin  v. 
Goodwhi,  113  Iowa,  319,  85  N.  W.  31.  in  both 
of  which  the  spouse  against  which  the  pre- 
sumption of  death  or  divorce  was  sought  to  be 
raised  was  conceded  to  have  been  alive  at  the 
date  of  the  second  marriage,  and  It  was  fur- 
ther affirmatively  shown  that  the  records  of 
the  courts  which  would  have  had  Jurisdic- 
tions of  such  proceedings  disclosed  no  decree 
of  that  kind.    But  It  is  said  that  both  plahi- 
tlff  and   Smith  contracted  subsequent  mar- 
riages and  these  acts  are  in  the  nature  of  an 
admission  that  a  marriage  relation  did  not 
exist  between  them  while  their  marriage  in 
1902  renders  the  presumption  against  a  form- 
er marriage  practically  conclusive.    It  cannot 
be  denied  that  these  circumstances  are  of  con- 
siderable weight,  and  In   the  absence  of  a 
substantially  conclusive  showing  of  the  form- 
er marriage   might  well   be  held  sufflcioit 
ground  for  denying  the  plaintiff  the  relief  de- 
manded.   But  when  the  former  marriage  is 
well  established,  even  as  a  mere  common-law 
imlon,  a  subsequent  marriage  by  one  of  the 
parties  after  desertion  by  the  other  is  not  con- 
trolling.    In  Thompson  v.  Nlms,  supra,  decid- 
ed by  the  Wisconsin  court,  there  was  no  show- 
ing whatever  of  a  marriage  ceremony  (the 
wife  being  held  Incompetent  to  testify  to  it), 
but  it  appeared,  as  in  the  case  at  bar,  that 
Thompson  and  the  plaintiff  drove  away  to- 
gether expressing  their  purpose  of  marriage, 
that  they  immediately  aftem-ards  announced 
their  marriage  to  their  friends  and  lived  to- 
gether as  husband  and  wife  for  several  years 
when  a  separation  occurred,  the  husband  go- 
ing away,  and  thereafter  the  wife  married 
Nims.    Thereafter  Thompson  died  and  plain- 
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tltf's  claim  to  dower  in  his  property  was  up- 
lield  in  trial  court  and  on  appeal.    In  dispos- 
ing of  the  appeal,  tUe  court  say:  "The  marriage 
to  Nims  tends  undoabtedly  to  weaken  the  in- 
ference to  be  drawn  from  the  cohabitation 
with  Thompson,  but  under  the  clrcumstancee 
here,    it  appearing  that  claimant  supposed 
Thompson  to  be  dead,  we  regard  it  of  little 
weight"    In  Ellis  v.  Mils,  58  Iowa,  720,  IS 
N.  W.  65,  and  Oilman  ▼.  Sheets,  78  Iowa, 
498,  43  N.  W.  299,  there  were  subsequent  mar- 
riages by  the  husband  but  the  right  of  the 
first  wife  to  dower  was  upheld.    In  Oolton's 
Case  (Iowa)  105  N.  W.  1008,  very  recently 
considered  by  this  court,  the  husband  left  his 
wife   and   was   married   to   another   woman 
from  whom  he  was  subsequently  divorced  and 
thereafter   married   to   a   third.    Upon   his 
death  the  deserted  wife  was  held  entitled  to 
be  recognized  as  his  widow.    The  cases  refer- 
red to,  with  many  others  which  might  be 
cited,  make  it  clear  that  no  presumption  of 
death    or   divorce,    which    might   otherwise 
obtain,  can  be  indulged  where  both  parties  to 
the  former  marriage  are  affirmatively  shown 
to  have  been  living  at  the  date  of  the  second 
marriage,   and  It   further  affirmatively  ap- 
pears that  the  records  of  the  only  courts  hav- 
ing Jurisdiction  of  such  proceedings  contain 
no  judgment  or  decree  affecting  the  earlier 
contract    So  far  as  plalntlCTs  marriage  to 
Dickinson  is  concerned  it  was  entered  Into 
only  after  Smith's  desertion  had  been  pro- 
longed for  a  period  of  seven  years,  and  she 
claims  to  have  believed  that  he  was  dead. 
This  may  or  may  not  be  true,  but  the  record 
discloses  nothing  to  Impeach  her  good  faith  In 
this  respect,  her  marriage  to  Dickinson,  no 
matter  bow  innocent  or  how  blameworthy, 
could  bare  no  effect  to  dissolve  her  legal  stat- 
tus  as  the  wife  of  Smith.    If  it  were  shown 
that  she  knew  that  Smith  was  married  to  an- 
other woman  and  made  no  claim  of  her  rights, 
but  proceeded  herself  to  marry  again  thus  en- 
Gonraglng  the  appellees  to  deal  with  him  and 
accept  bis  conveyances  of  property  without 
Joining  her  in  the  deeds,  it  might  well  be  that 
mider  some  circumstances  she  would  be  held 
estopped  to  claim  dower  or  distributive  share, 
bat  there  is  no  evidence  whatever  that  from 
the  time  of  Smith's  disappearance  in  1882,  un- 
til plalntifTs  nianiage  with  Dickinson  in  1889, 
she  had  any  knowledge  of  his  continued  exist- 
ence or  that  she  had  at  any  time  knowledge 
that  he  had  taken  another  wife.    Her  act  In 
demanding  or  entering  into  another  formal 
marriage  with   Smith   on  the   theory   that 
having  married  Dickinson  and  lived  with  him 
as  his  wife  this  concession  to  the  proprieties 
was  necessary   to   rehabilitate  her   as   the 
spoQse  of  Smith,  was  a  manifestation  of  fem- 
inine logic  to  which  we  are  not  disposed  to 
gtve  great  weight  in  determining  the  fact  as 
to  the  real  nature  of  their  relations.    While 
if  a  marriage  between  them  actually  took 
place  In  1876  there  was  no  legal  occasion  for 
a  remarriage  in  1902,  the  latter  Is  nut  neces- 
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sarily  Inconsistent  with  the  former,  and  con- 
sidering their  somewhat  varied  matrimonial 
experiences  in  the  interim  It  was  not  an  un- 
natural thing  that  they  should  adopt  this  ex- 
pedient to  avoid  any  scandal  or  gossip  as  to 
the  nature  of  their  relations.  Adger  v.  Ac- 
kerman,  115  Fed.  130,  52  C.  C.  A.  5G8. 

Attention  Is  called  by  appellee  to  some  dis 
crepancles  and  Inconsistencies  In  the  testi- 
mony of  the  plaintiff.  So  far  as  these  are  not 
merely  trivial  they  relate  solely  to  matters 
occurring  apparently  after  her  marriage  to 
Dickinson.  We  find  nothing  In  her  story  as 
to  her  marriage  and  earlier  relations  with 
Smith  which  does  not  appear  to  bear  the  ap- 
pearance of  candor,  or  is  not  strongly  cor- 
roborated by  others.  Indeed,  concerning  tbiK 
important  period  In  the  history  of  the  partlea 
there  Is  practically  nothing  to  cast  any  doubt 
upon  her  story  or  the  fact  of  her  marriage  it, 
1875.  It  Is  not  a  case  where  the  fact  of  mar- 
riage rests  solely  on  the  presumption  arising 
from  cohabitation  and  repute  which  some 
cases  bold  must  yield  to  the  subsequent  act  of 
the  parties  in  contracting  other  marriages. 
We  have  here  tlie  positive  and  undisputed 
testimony  of  the  wife  that  a  marriage  cere- 
mony was  performed  and  this  testimony  is 
strengthened  and  sustained  by  further  or- 
questioned  evidence  of  cohabitation  and  re 
pute.  The  two  together,  with  the  presump- 
tion of  innocence  and  good  faith  which  the 
law  will  always  Indulge  with  reference  to 
marriage  relations  whenever  the  same  is  not 
clearly  rebutted,  make  for  the  plaintiff  what 
appears  to  be  an  impregnable  case.  The  fact 
that  plaintiff  Is  a  beneficiary  under  the  will  of 
Dickinson  Is  wholly  Immaterial.  There  is  no 
showing  that  she  has  ever  made  or  Is  now 
making  a  claim  to  statutory  rights  as  the 
widow  of  Dickinson  or  occupies  any  position 
with  reference  to  his  estate  Inconsistent  with 
the  claim  here  presented  as  the  widow  of 
Smith.  It  is  true  that  the  conclusion  here  in- 
dicated is  productive  of  hardship  to  the  pres- 
ent owners  of  the  property  affected,  but  If  this 
were  to  be  regarded  as  a  decisive  factor  there 
would  never  be  a  case,  generally  speaking.  In 
which  a  widow  could  recover  dower  In  lands 
which  have  been  conveyed  by  her  husband 
without  a  release  of  her  rights.  For  In  prac- 
tically every  Instance  the  purchaser  has  been 
Innocent  of  any  wrong  in  the  matter  and  sup- 
poses his  title  good  until  after  the  lapse  of 
■yean,  often  many  years,  when  the  death  of 
the  grantor  matures  the  widow's  right  to 
enforce  her  demand.  Believing,  as  we  do, 
that  the  record  establishes  beyond  peradven- 
ture  a  legal  marriage  between  plaintiff  and 
Smith  In  1875,  we  can  discover  nothing  In  the 
proved  or  admitted  facts  on  which  to  ground 
a  holding  that  her  marital  rights  have  been 
forfeited  or  lost  It  follows  that  the  several 
cases  mentioned  In  the  caption  must  be  re- 
versed, and  remanded  for  further  proveedlnga 
In  harmony  with  this  opinion. 

Reversed. 
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NEW  SHARON  CRBAMBRT  CX>.  t. 

KNOWLTON. 

(Supreme  Court  of  Iowa.    July  12,  1900.) 

Attaohmkht— Wronofui.  Attachmkht— Dam- 

AOES. 

A  debtor  whose  land  waa  attached  was  not 
dispossessed  of  it  or  in  any  manner  interfered 
with  in  the  enjoyment  of  the  property  by  reason 
of  the  levy.  He  did  not  lose  a  sale  of  the  land 
by  reason  of  the  levy,  nor  was  its  market  value 
depreciated  in  consequence  thereof.  HeU,  that 
he  was  not  entitled  to  recover  substantial  dam- 
ages under  a  counterclaim  alleging  that  the  at- 
tachment was  malicious  and  demanding  damages 
for  expenses  incurred  in  contesting  the  attach- 
ment, tor  injury  to  his  credit  and  business  stand- 
ing, and  for  loss  of  profits  in  his  business. 

[Ed.  Note.— For  cases  in  point,  see  toL  6, 
Cent.  Dig.  Attachment,  |  1380.] 

Appeal  from  District  Court,  Mabaska  Coun- 
ty; John  T.  Scott,  Judge. 

Action  at  law  to  recover  contract  price  of 
certain  dairy  separators.  The  defendant  ad- 
mitted tbe  account  or  claim  sued  upon,  and 
pleaded  a  counterclaim  on  attachment  bond. 
There  was  a  verdict  and  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Reversed. 

S.  V.  Reynolds  and  John  O.  Malcolm,  for 
appellant  George  W.  Lafferty  and  Frank  T. 
Nash,  for  appellee. 


WEAVER,  J.  After  tbe  commencement  of 
this  action  the  plaintiff  sued  out  a  writ  of  at- 
tachment and  caused  it  to  be  levied  upon  cer- 
tain lands  belonging  to  the  defendant  The 
counterclaim  alleges  that  the  writ  was  pro- 
cured wrongfully,  maliciously,  and  without 
reasonable  cause,  and  demands  damages,  not 
only  for  the  time  and  expense  incurred  by 
defendant  in  contesting  the  attachment,  but 
for  injury  resulting  to  plaintiff's  credit  and 
business  standing  and  for  loss  of  profits  in 
bis  business.  Testimony  was  Introduced 
bearing  on  each  of  these  alleged  items  of  dam- 
age, but  the  trial  court  in  its  charge  with- 
drew from  tbe  consideration  of  the  Jury  all 
counterclaims  except  for  the  matter  of  time 
lost  and  expense  incurred  In  contesting  the 
attachment  As  the  plaintiff  alone  appeals, 
the  material  and  decisive  inquiry  is  whether 
there  la  any  testimony  Justifying  tbe  sub- 
mission of  this  last-mentioned  item  to  the 
Jury. 

Tbe  record  discloses  no  evidence  showing 
or  tending  to  show  that  the  appellee  was  dis- 
possessed of  tbe  land  levied  upon,  nor  that 
he  was  In  any  manner  disturbed  or  interfered 
with  In  the  use  and  enjoyment  of  bis  prop- 
erty by  reason  of  the  levy  of  the  writ  It  is 
not  claimed  that  be  lost  a  sale  of  tbe  land 
by  reason  of  the  attachment  nor  that  the 
market  value  thereof  was  depreciated  by  rea- 
son of  appellant's  wrong  In  causing  irach  levy. 
Indeed,  there  is  not  the  slightest  evidence 
that  appellee  did  not  at  all  times  up  to  the 
day  of  tbe  trial  have  and  enjoy  tbe  beneficial 
use  and  enjoyment  of  bis  property  as  fully 
and  completely  as  though  the  writ  bad  never 


been  issued.  Under  such  circumstances  we 
regard  It  the  settled  rule  of  thia  state  that 
wrong  done  by  the  mere  Issuance  and  levy  of 
a  writ  of  attachment  upon  real  estate,  with- 
out other  evidence  of  actual  injury,  will  not 
sustain  a  recovery  of  substantial  damages. 
Tlsdale  v.  Major,  106  Iowa  1,  75  N.  W.  863, 
68  Am.  St  Rep.  263;  Brltson  v.  Tjernagel, 
00  Iowa,  356,  57  N.  W.  872;  Tank  ▼.  Rohwed- 
er,  98  Iowa,  154,  67  N.  W.  106.  See,  to  tbe 
same  point  Imperial  Mill  Co.  v.  First  Nat 
Bank,  6  Tex.  Civ.  App.  686.  27  S.  W.  49; 
Trawick  v.  Martin,  79  Tex.  461,  14  8.  W.  664; 
State  T.  Springer,  45  Mo.  App.  252;  Elder  t. 
Kutner,  97  Cal.  490,  32  Pac.  563.  It  Is  ele- 
mentary, also,  that  If  actaal  damages  be  not 
shown  exemplary  damages  cannot  be  allowed. 
If  tbe  writ  was  wrongfully  sued  out  and  had 
been  levied  under  circumstances  which  would 
have  entitled  appellee  to  the  discharge  of  tbe 
levy  in  whole  or  in  part  upon  motion,  and  be 
bad  pursued  that  remedy,  It  is  very  likely 
that  for  time  lost  and  expense  Incurred  in 
thus  relieving  the  property  from  the  writ  lie 
could  recover  by  counterclaim  upon  the  bond. 
But  we  have  no  such  case  here.  So  far  as 
appears,  appellee  has  done  no  more  tban  to 
assert  the  wrongfulness  of  the  writ  as  a  ba- 
sis of  tbe  counterclaim  upon  the  bond,  with- 
out showing  any  actual  damage,  except  tbe 
loss  and  expense  pertaining  to  tbe  pleading 
and  trial  of  such  counterclaim.  We  feel 
quite  confident  that  no  antiborlty  can  be  found 
to  sustain  a  recovery  under  such  clrcmn- 
stances. 

As  to  tbe  rule  applicable  to  wrongful  at- 
tachments of  personal  property  we  need  not 
inquire,  for  It  is  not  Involved  In  this  appeal; 
but  even  there  it  may  be  said  there  must 
be  some  showing  of  actual  loss  or  Injury  be- 
fore damages  are  recoverable.  Fullerton  v. 
Spencer,  81  Iowa,  549,  46  N.  W.  1058.  Our 
conclusion  that  there  was  no  testimony  on 
which  to  base  a  recovery  of  damages  in  fa- 
vor of  appellee  renders  it  unnecessary  ftor  us 
to  consider  other  questions  argued. 

For  the  reasons  stated,  tbe  Judgment  of  tbe 
district  court  is  reversed. 


LAWRENCE  ▼.  KIRBT,  Highway  Com'r. 
(Supreme  Court  of  Michigan.    July  24,  1906.) 

1.  Injunction— Restbainiho  Tbespasb— Qui- 
eting Title. 

It  is  within  the  jurisdiction  of  equity  to  re- 
strain highway  officers  from  tiespaasing  upon 
the  land  of  a  private  person  under  the  claim 
that  it  is  a  public  highway  and  to  try  and  quiet 
his  tlUe. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Injunction,  {{  100,  102.] 

2.  Appeaii— Objections  Not  Madk  Bki.ow— 
FoBif  OF  Action. 

After  a  suit  in  equity  has  been  heard  upon 
the  merits  and  without  objection  that  tbe  action 
should  have  been  at  law,  that  objection  cannot 
be  raised  on  appeal. 

Appeal  from  Circuit  Court  Cass  County, 
in  Chancery;  John  B.  Carr,  Judge. 
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Action  by  Austin  B.  Lawrence  against 
George  B.  KIrby.  From  a  decree  for  plain- 
tiff, defendant  appeals.    Affirmed. 

The  following  la  the  plat  referred  to  in 
the  opinion : 


a— a    County  Line  Road. 

b— b    Nlcbolarllle  Road. 

c — c    Nortb  and  South  Road— DlicootlDaed. 

D        Land  of  Complainant. 

B— B  Road  in  question. 

V— F  Pence   mnnlns  eaat   and   weet  through   road 

in  queatlon. 
Flnt  gate  across  road  at  weet   "TB."    Second 

gate  8  to  10  rod!  east  of  wbere  first  gate  was. 
"G"  road  leased  by  L.  B.  Liawrence  to  Bllas 

Morris. 

Argned  before  McALVAY,  P.  J.,  and  BLAIR, 
MONTGOMERY,  OSTRANDBR,  and  HOOK- 
ER, JJ. 

James  H.  Kinnane,  for  appellant  Arthur 
I<.  Monlton,  for  appellee. 

HOOKER,  J.  The  accompanying  plat  will 
serve  to  explain  the  situation  of  the  parties 
at  the  time  the  controversy  now  before  ns 
arose.  Prior  to  1882  a  road  extended  east, 
t>etween  sections  1  and  12,  to  within  80  rods 
of  the  east  section  line,  and  from  thence  north 
to  the  cotmty  line.  In  1882  that  portion  of 
the  road  mnning  north  and  south  was  dis- 
continued; proceedings  to  that  end  being  tak- 
en and  assented  to  by  the  inhabitants  of  the 
Ticlnity.    Lawrence,  who  owned   120  acres 


north,  and  62  and  a  fraction  south,  of  the 
east  and  west  road,  then  built  a  fence  on  the 
section  line.  In  the  middle  of  said  east  and 
west  road,  from  the  east  end  thereof  to  the 
west  side  of  the  52-acre  parcel,  and  connected 
it  there  with  a  north  and  south  fence,  which 
he  built  across  the  road,  putting  a  gate  In 
the  south  portion  of  said  cross-fence,  and  he 
has  since  maintained  said  fences  and  gate, 
except  as  In  1895  he  removed  the  gate  and 
south  half  of  the  cross-fence  a  short  distance 
to  the  east  to  avoid  being  inconvenienced  by 
a  hill  at  that  point  The  effect  was  to  throw 
the  north  half  of  that  portion  of  the  road 
so  fenced  into  a  cleared  field,  where  it  has 
since  been  used  as  Improved  land.  The  south 
half  was  thrown  Into  a  pasture  lot;  the 
52  acres  never  having  been  cleared  and 
plowed.  Lawrence  died  in  1885,  and  his 
lands  have  been  divided;  the  52-acre  parcel 
becoming  the  property  of  A.  E.  Lawrence,  this 
complainant  In  1903  the  highway  commis- 
sioner served  a  notice  upon  the  complainant 
notifying  him  that  the  gate  in  question  and  a 
fence  connecting  to  the  gate  across  the  road 
were  an  enroachment  upon  the  highway,  and 
ordering  him  to  remove  the  same.  Thereupon 
the  complainant  filed  the  bill  In  this  cause, 
alleging  the  foregoing  facts,  and  upon  infor- 
mation end  belief  that  the  commissioner 
threatened  to  forcibly  enter  and  remove  the 
same,  and  take  possession  of  a  portion  of  the 
premises,  and  to  destroy  his  fences  and  plow 
up  and  grade  the  land,  under  the  false  claim 
that  it  was  a  public  highway.  The  bill  pray- 
ed a  temporary  and  permanent  Injunction 
and  that  his  title  be  quieted.  The  temporary 
injunction  was  issued.  Defendant  answered 
denying  the  material  averments  of  the  bill 
but  admitting  that  he  caused  the  notice  to 
be  served,  and  claiming  the  land  to  be  a  law- 
ful highway.  The  answer  contained  the  fur- 
ther averment  that  the  defendant  expected 
and  intended  to  follow  up  the  service  of  said 
notice  by  taking  such  further  proceedings  In 
furtherance  thereof  as  the  law  in  such  case 
made  and  provided  should  point  out  with  a 
view  to  recovering  and  freeing  from  obstruc- 
tion said  highway. 

The  proofs  in  the  case  show  title  in  the 
complainant  as  found  by  the  learned  circuit 
judge.  It  is  within  the  Jurisdiction  of  equity 
to  restrain  highway  officers  from  trespassing 
upon  the  lands  of  a  private  person  under  the 
claim  that  It  is  a  public  highway  and  to  try 
and  quiet  bis  title.  Gamber  v.  Holben,  5 
Midi.  334;  Lyle  v.  Lesla,  64  Mich.  18,  31  N. 
W.  23.  If  this  were  not  so,  the  record  Is 
not  in  a  condition  to  permit  of  a  dismissal  of 
the  bill,  on  the  ground  that  the  proceeding 
should  have  been  at  law  rather  than  In 
chancery;  the  case  having  been  heard  upon 
the  merlte,  and  without  objection,  and  with- 
out raising  that  question.  Bennett  v.  Nichols, 
12  Mich.  22. 

The  decree  is  affirmed,  with  costa. 
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PEOPLE  ex   rel.  BLAIR,   Atty.   Gen.,  t. 
MICHIGAN  CENT.  R.  CO. 

(Supreme  Court  of  Michigan.    July  23,  1906.) 

1.  BqciTT  —  Staxe  Deuards  —  Foixowma 
Statute    of    Limitations. 

Goorta  of  equity  will  generally  by  analogy 
apply  the  statute  of  limitations  In  any  case 
where  the  remedy  in  equity  is  concurrent  with 
or  a  substitute  for  an  action  at  law. 

[EM.  Note. — For  cases  in  point,  gee  toL  19, 
Cent  Dig.  Equity,  <{  242-244.] 

2.  Taxation— Liens— Natube. 

Laws  1846,  p.  37,  No.  42,  authorized  the 
incorporation  of  a  railroad  company.  Sections 
32-34  (pages  60,  61),  required  the  company  to 
annually  report  the  amount  of  the  capital  stock 
subscribed  and  actually  paid  in,  and  all  loans 
made  for  the  construction  of  its  road.  Imposed 
an  annual  tax  on  the  capital  stock  paid  in 
and  on  loans,  and  made  the  taxes  a  lien  on  the 
railroad  and  its  appurtenances.  Laws  1848,  p. 
276,  No.  197,  and  Laws  1855,  p.  304,  No.  m 
authorized  the  company  to  build  a  railroad  out- 
side of  the  state,  and  to  issue  bonds  from  which 
to  pay  any  debts  to  be  incurred  for  such  pur- 
pose. The  company  accepted  the  acts.  Held, 
that  an  express  contract  between  the  state  and 
the  company  was  created,  and  the  lien  for  taxes 
was  similar  to  a  mortgage  lien. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  {§  931,  932.] 

3.  Sauk— ENFOBOEifENT  or  Taxes— AonoN»— 
Limitations. 

The  lien  was  not  defeated  by  the  lapse  of 
any  less  time  than  Bufflces  to  defeat  a  mortgage 
lien. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  §  951.] 

4.  Evidence— -JuDiciAi.  Notice. 

The  court,  on  considering  a  demurrer  to 
an  information  filed  by  the  people,  on  the  re- 
lation of  the  Attorney  General,  to  collect  taxes 
from  a  railroad  company,  cannot  take  judicial 
notice  of  tlie  reports  of  the  company  to  the 
state  and  proceedinj;s  had  thereon  by  the  oflScers 
of  the  state  for  the  purpose  of  overcoming  the 
charge  in  the  information  that  the  officers  of 
the  railroad  company  concealed  from  the  officers 
of  the  state  the  amount  of  the  capital  stock  of 
the  company  and  loans  subject  to  taxation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  |  70.] 

6.  Statutes— CoNSTBUCTiON — Contempoban- 

Eons  Consteuction. 

For  the  purpose  of  aiding  in  the  construc- 
tion of  a  statute,  the  court  may  revert  to  the 
history  of  the  times,  and  ascertain  by  such 
records  as  courts  are  authorized  to  take  Judicial 
notice  of  what  construction  has  been  adopted 
by  other  departments  of  the  government. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  it  293,  296,  297.] 

6.  Same— Construction  ot  Amendments. 

As  a  general  mle  the  court,  in  construing 
an  amendment  to  a  statute,  must  consider  the 
amendment  as  a  part  of  the  original  act,  and 
the  entire,  act  as  amended  must  be  given  the 
same  construction  as  if  the  amendment  had 
been  a  part  of  the  original  act. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  {  311.] 

7.  Taxation— Railroads— Capitai,  Stock. 

Laws  1846,  p.  37,  No.  42,  authorized  the 
incorporation  of  a  railroad  company  and  re- 
quired it  to  make  an  annual  report  of  the 
amount  of  its  capital  stock  and  loans  made  for 
the  purpose  of  constructing  its  road,  and  im- 
posed an  annual  tax  on  the  capital  stock  paid 
tn  and  such  loans.    Laws  1848,  p.  270,  No.  187, 


and  Lews  1855,  p.  304,  p.  139,  authorized  the 
company  to  construct  a  railroad  without  the 
state,  and  to  make  loans  therefor.  From  1855 
to  1893,  when  the  method  of  taxation  was 
changed,  the  company,  in  its  annual  report, 
stated  the  amount  of  the  capital  stock  and  loans 
used  in  the  construction  and  operation  of  ito 
road  within  the  state,  and  excluded  therefrom 
the  capital  stock  and  loans  used  in  the  con- 
struction and  operation  of  the  road  outside  of 
the  state.  The  executive  and  legislative  branch- 
es of  the  government  had  knowledge  of  the 
facts  contaued  in  such  reports  and  acquiesced 
therein  during  that  period.  Held,  that  the 
practical  construction  of  the  executive  and  leg- 
islative branches  of  the  government  determined 
the  construction  to  be  placed  upon  the  statutes 
by  the  courts,  and  the  company  was  not  liable 
for  the  taxes  on  its  capital  stock  and  loan;! 
nsed  outside  of  the  state. 
Grant,  J.,  dissenting  in  part. 

Ai>peal  from  Circuit  Court,  Inidiain  Comi- 
ty, In  Cbancery;  Howard  Wlest,  Judge. 

Iniormatlon  by  tbe  people,  on  tbe  relation 
ot  the  Attorn^  General,  against  tbe  Michi- 
gan Central  Railroad  Company.  From  an 
order  overruling  a  demurrer  to  the  informa- 
tion, defendant  appeals.    Affirmed. 

Tbe  Michigan  Central  Railroad  was  in- 
corporated by  act  No.  42,  p.  37,  of  the  Laws 
of  1846,  entitled  "An  act  to  authorize  the  sale 
of  tbe  Central  Railroad,  and  to  Incorporate 
tbe  Michigan  Central  Railroad  Company." 
This  act,  with  the  amendments  hereinafter 
noted,  continued  to  constitute  the  charter  of 
the  company  until  in  December,  1901.  Tbe 
company,  acting  voluntarily  under  section 
6225  of  tbe  Compiled  Laws,  reincorporated 
under  tbe  general  laws  of  the  state.  As  by 
the  terms  of  the  last-named  section  the  new 
company  remained  liable  for  all  indebtedness 
of  tbe  old,  and  as  all  liens  were  preserved 
and  continued,  tbe  claims  Involved  in  this 
proceeding,  which  arose  before  the  reincor- 
poration, are  predicated  upon  and  are  to  be 
determined  by  the  provisions  of  the  charter 
of  1846,  and  its  amendments.  The  three  sec- 
tions of  the  charter  material  to  our  present 
inquiry  read  as  follows: 

"Sec.  32.  The  directors  of  said  company 
shall  annually  on  or  before  the  twenth-flftb 
day  of  January,  make  a  report  to  the  Secre- 
tary of  State,  which  shall  embrace  the  busi- 
ness of  the  preceding  year,  to  the  first  day 
of  January,  stating  the  length  of  their  road  to 
operation,  cost  of  construction,  and  the  In- 
debtedness of  the  company  for  materials  or 
work  In  progress  of  delivery  or  execution  on 
account  of  construction,  as  near  as  can  be 
conveniently  ascertained,  and  all  other  in- 
debtedness. If  any  there  be,  the  amount  of 
capital  stock  subscribed,  and  the  amount  ac- 
tually paid  In,  and  all  loans  made  for  the  pu^ 
poses  mentioned  in  the  next  succeeding  sec- 
tion, the  amount  of  dividends,  receipts  from 
freight,  from  passengers,  and  from  all  other 
sources  on  account  of  operating  the  road,  the 
numl)er  of  through  and  way  passengers  re- 
spectively, the  expenditures  for  the  repairs 
of  the  road;  for  repairs  of  engines  and  csrs, 
and  other  expenditures,  which    three  itant 
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last  mentioned,  shall  include  all  the  expendi- 
tures for  operating  the  road,  and  the  expendi- 
tures nnade  for  construction  during  the  year, 
the  number  of  engines,  of  passengers,  freight 
and  otber  cars,  the  average  number  of  men 
In  employment  of  the  company,  the  number  of 
miles  run  by  passenger,  by  freight  and  otber 
trains ;  which  report  shall  be  verified  by  the 
affidavit  of  at  least  two  of  the  directors,  and 
filed  In  the  ofiSce  of  the  Secretary  of  State. 

"Sec.  33.  The  said  company  shall  pay  to 
the  state  an  annual  tax  of  one-half  of  one 
per  cent,  upon  the  capital  stock  paid  in,  in- 
cluding the  two  millions  of  purchase  money 
paid  to  the  state,  until  the  first  day  of  Feb- 
ruary, eighteen  hundred  and  fifty-one,  and 
thereafter  an  annual  tax  of  three-fourths  of 
one  per  cent,  upon  its  capital  stock  paid  in, 
including  the  two  millions  of  purchase  money 
paid  to  the  state,  and  also,  upon  all  loans 
made  to  said  company,  for  the  purpose  of  con- 
structing said  railroad  or  purchasing,  con- 
structing, chartering,  or  hiring  of  the  steam- 
boats authorized  by  this  act  to  be  held  by 
said  company,  which  tax  shall  be  paid  In 
the  last  week  In  January  in  each  year,  to  the 
State  Treasurer,  and  the  property  and  ef- 
fects of  said  company,  whether  real,  personal 
or  mixed,  shall,  in  consideration  thereof,  be 
exempt  from  all  and  every  otber  tax,  charge 
and  exaction,  by  virtue  of  any  laws  of  this 
state  now  or  hereafter  to  be  In  force,  except 
penalties  by  this  act  Imposed. 

"Sec.  84.  The  state  shall  have  a  Hen  upon 
the  railroad  of  said  company  and  its  ap- 
purtenances and  stock  thereon,  for  all  pen- 
alties, taxes  and  dues  which  may  accrue  to 
the  state  from  said  company,  which  lien  of  the 
state  shall  take  precedence  of  all  other  debts  or 
demands,  judgments  or  decrees  against  said 
company ;  and  the  citizens  of  this  state  shall 
have  a  lien  upon  ail  the  personal  propeity 
of  said  company  for  all  dues  or  demands 
against  said  company  to  the  amount  of  one 
hundred  dollars,  originally  contracted  within 
this  state,  which,  after  said  lien  of  the  state 
shall  take  precedence  of  all  other  debts  op 
demands.  Judgments  or  decrees,  liens  or  mort- 
gages against  said  company." 

By  an  amendment  to  the  charter,  made 
April  8, 1848  (Act  No.  197,  p.  276,  Laws  1848), 
and  assented  to  by  the  railroad  company,  the 
railroad  company  was  authorized  to  aid  and 
assist  any  incorporated  railroad  company  or 
companies  authorized  and  having  the  power 
to  build  a  railroad  from  the  southerly  line 
of  the  state  near  Lake  Michigan  to  Chicago, 
In  the  construction,  maintenance,  and  opera- 
tion of  any  such  railroad,  to  connect  the  rail- 
road of  the  Michigan  Central  Company  with 
Chicago,  and  to  make  loans  to  and  guaranty 
loans  of  any  such  company  or  companies.  By 
further  amendment  made  February  13,  1856 
(Act.  No.  139,  p.  304,  Laws  1855),  and  as- 
sented to  by  the  railroad  company,  permls- 
«lon  was  granted  to  increase  the  capital  stock 
^m  time  to  time  to  an  amount  necessary 
to  cover  the  cost  of  the  construction,  com- 


pletion, equipment,  operating,  and  keeping  up 
their  road,  and  Its  connections,  and  to  lay 
down  a  double  track,  for  the  same  and  both 
within  and  without  said  state,  and  also  to  Is- 
sue bonds  from  which  to  pay  any  debts  Incurr- 
ed or  to  be  Incurred  for  such  purposes,  and  to 
sell  said  stock  and  bonds  at  each  rates  as 
might  be  approved  by  the  directors.  By  a 
further  amendment  made  May  81,  1893  (Act 
No.  179,  p.  283,  Pub.  Acts  1893),  and  assented 
to  by  the  railroad  company,  the  provision 
for  a  tax  upon  the  stock  and  loans  was  chan- 
ged and  a  tax  upon  the  gross  income  of  the 
company  was  substituted  therefor. 

The  Information  in  this  case  Is  filed  by  the 
Attorney  General  on  behalf  of  the  state  for 
an  accounting,  and  praying  that  a  lien  be  de- 
clared in  favor  of  the  state  for  taxes  which 
have  accrued  under  the  charter  and  remain 
unpaid.  The  Information  avers  that  from 
and  after  the  year  1854  the  directors  of  the 
company  did  not,  in  accordance  with  the 
provisions  of  section  32,  make  the  report  to 
the  Secretary  of  State  embracing  the  various 
items  therein  mentioned  and  set  forth,  but 
designedly  made  reports  not  In  accordance 
with  the  requirements  of  said  section,  and 
omitting  some  of  the  items  therein  embraced, 
and  making  false,  fraudulent,,  deceptive,  and 
misleading  stntenients  with  respect  to  other 
Items  thereof.  That  the  amount  of  the  capl- 
Ital  stock  of  the  company  subscribed  and 
actually  paid  In  was  not  truly  and  fully  set 
forth  in  said  report,  but  in  each  report  only 
a  portion  thereof  was  reported,  and  also  that 
the  amount  of  all  loans  made  for  the  pur- 
poses mentioned  in  section  33  were  not  ful- 
ly reported,  but  that  the  repoi-ts  la  this  re- 
spect were  false,  fraudulent,  and  misleading. 
That  the  company  did  not  pay  the  state  dur- 
ing years  from  1854  to  1893  (when  the  basis 
of  taxation  was  changed)  the  tax  actually 
due,  but  Instead  made  payments  on  the  basis 
of  the  false  reports  made  as  above  stated. 
The  information  states  in  detail  the  amount 
of  discrepancy  for  the  different  years  "as 
nearly  as  can  be  ascertained."  The  aggre- 
gate of  the  unpaid  taxes  as  thus  shown  is 
about  $4,000,000,  exclusive  of  interest  The 
Information  further  avers:  "That  all  the 
records,  l>ooks  of  account  documents,  files, 
reports,  correspondence,  and  papers  of  the 
said  Michigan  Central  Railroad  Company  as 
originally  Incorporated,  passed  to,  and  became 
the  property  of,  said  defendant  and  are  now 
in  the  possession  of  said  defendant,  and  that 
therefrom  a  true  and  Just  account  can  be 
rendered,  and  made  of  all  and  singular  the 
fully  paid  capital  stock  of  said  company  from 
time  to  time  outstanding,  and  of  all  loans 
made  to  said  company  for  the  purposes  men- 
tioned and  set  forth  In  said  section  33  of 
said  charter,  but  that  the  same,  except  as 
so  falsely  and  fraudulently  reported  by  said 
company  from  time  to  time  as  before  set 
forth,  are  and  were  imknown  to  said  state 
of  Michigan,  and  the  knowledge  thereof  was 
fraudulently  concealed  by  said  company  from  . 
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said  state,  and  that  the  Information  herein 
set  forth  and  contained,  bas  recently  and 
tvithln  six  months  prior  to  the  filing  of  this 
information,  come  to  the  attention  and  knowl- 
edge of  the  relator,  who  brings  the  same 
with  the  approval  of  the  Grovemor  of  the  said 
state,  to  the  knowledge  of  the  court  as  here- 
in set  forth."  This  Information  was  demurred 
to,  the  demurrer  assigning  two  grounds,  viz., 
the  statute  of  limitations  and  laches.  From 
an  order  overruling  this  demurrer  defendant 
appeals. 

Argued  before  McALVAY,  GRANT,  MONT- 
GOMERY, OSTRANDER,  HOOKER,  and 
MOORE,  JJ. 

O.  E.  Butterfleld  (Benton  Hanchett,  Henry 
Russel,  Henry  M.  Campbell,  and  Ashley  Pond 
of  Counsel),  for  appellant  John  E.  Bird, 
Atty.  Oen.  (Otto  KIrchner  and  Thomas  B. 
Barkwortb,  of  Counsel),  for  appellee. 

MONTGOMERY,  J.  (after  stating  the 
facts).  While  courts  of  equity  are  not  with- 
in the  words  of  the  statute  of  limitations, 
it  Is  generally  held  that  they  should  by  anal- 
ogy apply  the  statute  in  any  case  where 
the  remedy  In  equity  is  concurrent  only  or 
a  substitute  for' an  action  at  law.  1  Story, 
Equity  Jurisprudence,  {  520;  Jenny  v.  Per- 
kins, 17  Mich.  28;  Smith  v.  Bllndbury,  66 
Mich.  325,  33  N.  W.  301;  Allen  v.  Conklln, 
112  Mich.  74,  70  N.  W.  339.  It  Is  the  con- 
tention of  the  defendant  In  this  case  that 
the  present  proceeding  Is  a  remedy  concur- 
rent with  an  action  of  assumpsit  on  the  law 
side  of  the  court,  and  that  as  the  last  item 
Involved  became  due  more  than  six  years 
before  the  institution  of  this  proceeding  the 
demurrer  should  be  sustained  unless  the  de- 
lay is  excused  by  the  averments  of  the  In- 
formation as  to  fraudulent  concealment  of 
the  cause  of  action  by  the  defendant.  The 
complainant,  on  the  other  hand,  contends  that 
the  present  proceeding  Is  not  a  substitute 
for  an  action  of  assumpsit  but  is  a  proceed- 
ing to  enforce  a  contract  Hen;  that  resort 
to  equity  Is  essential,  and  that  the  remedy 
here  sought  Is  In  all  respects  to  be  treated 
as  bearing  an  analogy  to  a  foreclosure  of  a 
mortgage.  It  will  aid  to  a  solution  of  this 
question  to  consider  the  character  of  the 
claim  upon  which  the  proceeding  rests. 

The  defendant's  counsel  contend  that  the 
Hen  provided  by  the  statute  of  1846  is  to 
be  treated  em  a  tax  Hen,  and  merely  a  rem- 
edy provided  by  statute,  a  mere  floating  Hen. 
The  case  of  Auditor  General  v.  Railroad 
Company,  82  Mich.  426,  46  N.  W.  730,  la 
cited  In  support  of  this  view.  In  that  case 
the  general  statute  providing  that,  "in  all 
cases  when  any  incorporated  company  here- 
after to  be  incorporated  Is  made  subject  to 
the  payment  of  a  specific  state  tax,  this 
state  shall  have  a  Hen  on  all  the  property 
of  said  company,  to  secure  the  payment  of, 
said  tax,  which  Hen  shall  take  precedence  of 
all  other  Hens  or  incumbrances  wliatever," 


was  considered.  A  Hen  was  claimed  for 
the  specific  tax  for  1879.  1880,  and  1881.  At 
the  time  of  a  sale  of  the  railroad  property 
to  the  defendants  no  tax  for  the  year  ISSl 
had  been  assessed.  The  taxes  had  t>een  re?- 
nlarly  assessed  for  the  years  1879  and  1S8(). 
It  was  held  that  a  Hen  existed  for  these 
years,  but  that  the  lien  for  the  taxes  of  1S81 
had  not  attached.  We  think  there  is  an  es- 
sential difference  between  the  general  statute 
and  the  defendant's  charter.  Under  the  gen- 
eral statute  there  could  In  the  nature  of 
things  l>e  no  tax  until  an  assessment  was 
made.  The  tax  was  not  the  subject  of  agree- 
ment, bnt  was  imposed  without  assent  It 
was  rightly  held  that  the  lien  did  not  attacb 
until  the  authorities  bad  determined  the 
amount  and  while  this  circumstance  would 
not  In  Itself  determine  whether  the  obligatloii 
to  pay  the  tax  was  a  contract  obligation.  It 
Is  significant  as  bearing  on  another  phase 
of  the  question  nnder  discnssion  that  Mr. 
Justice  GRANT  likened  the  Hen  established 
by  assessment  to  a  mortgage  upon  tbe  prop- 
erty of  the  company.  The  defendant's  char- 
ter is  a  contract  It  Is  said  by  defendant's 
counsel  that  It  was  not  a  contract  Inter 
partes,  bnt  in  the  nature  of  a  deed  poll,  and 
is  said  to  be  a  contract  created  by  law. 
What  seems  to  as  a  preferable  statement 
is  that  the  law  presumes  assent  to  the  term* 
of  a  contract  contained  In  a  deed  poll  from 
its  acceptance  by  the  grantee.  The  law  does 
not  in  such  case  Impose  a  contract  upon  the 
party,  but  by  the  acceptance  of  a  deed  poll 
the  grantee  becomes  an  assenting  party  to 
Its  terms  and  the  contract  is  an  express  one. 
Crawford  v.  Edwards,  33  Mich.  854;  Winans 
V.  Wllkie,  41  Mich.  260,  1  N.  W.  1049;  Terry 
V.  Durand  Land  Co.,  112  Mich.  668,  71  N. 
W.  525.  There  was  an  acceptance  of  the 
terms  of  this  charter  by  the  company  by  Its 
purchase  from  the  state  as  efTectual  to  create 
an  express  contract  as  would  have  been  a 
signed  agreement  This  contract  l>etng  ex- 
press and  In  express  terms  providing  a  Hen 
for  taxes  reserved,  which  taxes  became  due 
once  each  year  without  any  act  of  any  state 
officers,  It  Is  clear  that  no  condition  precedent 
to  the  Hen  attaching  existed  or  was  contem- 
plated. Ail  duty  rested  with  the  company; 
as  much  so  as  if  the  reservation  bad  l>een 
termed  Interest  or  a  franchise  fee.  The  Hen, 
as  was  said  In  Auditor  General  v.  Railroad 
(Company,  supra,  "is  similar  to  a  mortgage 
which  in  general  terms  Includes  all  the  prop- 
erty of  the  company." 

Is  this  Hen  defeated  by  the  fact  that  an 
action  of  assumpsit  cannot  now  be  mahi- 
talned?  As  stated  above,  if  the  remedy  In 
equity  Is  but  a  substitute  for  the  action  of 
assumpsit  the  action  Is  too  late.  So,  if  the 
law  gives  a  choice  of  remedy,  the  one  an  ac- 
tion of  assumpsit  and  the  other  a  proceeding 
In  rem,  it  should  not  be  permitted  that  the 
statute  of  limitations  be  evaded  by  resortio!: 
to  the  latto*  remedy.  Such  a  case  was  that 
of  Borst  ▼.  Corey,  15  N.  Y.  606,  which  was 
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«n  action  l^  a  vendor  of  land  to  enforce 
41  vendor's  Hen.  This  case  was  considered, 
and  what  we  conceive  to  be  the  tme  dis- 
tinction noted  in  the  later  case  of  Hulbert 
V.  Clark  (N.  Y.)  28  N.  B.  638,  14  L.  R.  A.  59. 
Earl,  J.,  speaking  of  the  case  of  Borst  v. 
Corey,  said:  "It  was  held  that  an  action 
to  enforce  the  equitable  Hen  for  the  purchase 
money  of  land  Is  barred  by  the  lapse  of  six 
years  after  the  debt  accrued.  The  reasoning 
by  which  the  reanlt  was  reached  In  that  case 
Is  not  altogether  satisfactory,  and  yet  that 
decision  is  not  In  conflict  with  the  view 
we  entertain.  The  Judge  there  writing  the 
opinion  said:  The  equitable  lien  (for  the 
purchase  money)  Is  neither  created  nor  evi- 
-denced  by  deed  but  arises  by  operation  of 
Jaw,  and  Is  of  no  higher  nature  than  the  debt 
which  it  secures." "  This  marks  also  the  dis- 
tinction between  the  present  case  and  the 
-case  of  Borst  v.  C!orey.  If  it  be  said  that  this 
Hen  was  created  by  law.  i.  e.,  by  legislative 
enactment.  It  Is  also  to  he  said  that  that 
legislative  enactment  was  something  more 
than  a  statute.  It  was  a  contract  as  wejl. 
Wben  this  is  said  the  reasonable  analogy 
Is  between  this  lien  and  a  mortgage  Hen, 
«nd  the  lien  should  not  be  held  defeated  by 
-tbe  lapse  of  any  less  time  than  suffices 
-to  defeat  a  mortgage  lien.  New  York  v.  Col- 
gate, 12  N.  Y.  140;  Hardman  v.  Boyd,  113 
V.  S.  756,  5  Sup.  Ct  771,  28  L.  Ed.  1141; 
Belknap  v.  Gleason,  11  donn.  160,  27  Am. 
£>6c.  721 ;  Hnlbert  v.  Clark,  supra.  It  follows 
that,  as  the  demurrer  Is  to  the  whole  bill. 
It  cannot  prevail  on  this  ground. 

Thus  far  we  have  dealt  with  the  question 
as  It  presents  itself  based  upon  tbe  bill  it- 
self. It  Is,  however,  contended  that  this 
pleading  is  to  be  construed  in  connection 
with  certain  facts  of  which  tbe  court  should 
toke  Judicial  notice,  and  that  the  reports  of 
<he  company  and  proceedings  had  thereon 
ebow  that  the  delay  of  the  state  Is  not  ex- 
cused, and  that  the  state  should  be  beld 
estopped  by  laches.  It  Is  also  contended  that 
by  reference  to  the  same  sources  of  Infor- 
mation It  Is  made  to  appear  that  there  has 
t>een  no  concealment  from  tbe  officers  of  the 
state  of  any  cause  of  action  or  right  that  tbe 
state  may  have  had  which  Is  prima  facie 
barred,  and  that  such  records  and  reports 
show  that  the  alleged  discrepancy  between 
tbe  amount  of  capital  stock  and  loans  re- 
I>orted  for  taxation  and  the  total  assess- 
ment of  the  actual  capital  stock  and  loans 
arises  out  of  the  fact  that  the  company  from 
tbe  first  reported  the  amount  of  stock  and 
loans  used  In  constructing  its  railroad  within 
tbe  state  only,  and  that  this  fact  was  well 
known  to  the  executive  officers  of  the  state 
and  to  the  Legislature,  and  that  such  con- 
stmction  has  been  acted  upon  dnrlng  the 
-entire  existence  of  the  company.  Upon  full 
consideration  we  are  convinced  that  these 
-questions  should  not  be  determined  on  de- 
murrer to  the  information.    A  case  In  point 


is  GrifHng  v.  GIbb,  67  U.  8.  619,  17  L  Ed. 
363,  In  which  it  was  held  that  tbe  court  will 
not  take  judicial  notice  of  the  laws  of  a 
state  which  would  in  a  proper  state  of  plead- 
ings be  Judicially  noticed  to  meet  proper 
averments  in  a  pleading  answered  only  by 
demurrer,  or,  in  effect,  that  a  demurrer  wlR 
not  he  aided  by  facts  of  which  tbe  court  is  re- 
quired to  take  Judicial  notice  to  the  extent 
of  requiring  the  court  to  find  tbe  fact  against 
a  direct  admitted  averment.  Numerous  cases 
are  cited  In  wblch  courts  have  taken  Ju- 
dicial notice  of  puMic  documents,  but  we 
have  encountered  none  which  is  opposed  to 
the  rule  in  GrlfOng  v.  GIbb. 

Closely  related  to  this  question  Is  that 
wblch  relates  to  the  force  and  effect  to  be 
given  to  tbe  practical  construction  given  to 
this  statute  by  tbe  executive  and  legislative 
departments  of  tbe  state.  Wblle  tbe  aver- 
ments of  tbe  bill  are  not  suffidentiy  met  by 
a  demurrer  for  the  reason  that  we  are  not 
at  lil>erty  to  negative  positive  averments  by 
taking  Judicial  notice  of  facts  which  con- 
travene the  averments  of  tbe  bill,  and  for  tbe 
further  reason  that  the  alleged  discrepancy 
could  not  in  any  event  be  thus  shown  to  have 
occurred  solely  by  a  failure  to  report  the 
capital  and  loans  employed  In  construction 
without  tbe  state,  the  proper  construction 
of  this  statute  and  a  determination  of  the 
question  of  whether  such  capital  so  employ- 
ed Is  subject  to  the  tax  reserved  Is  of  su- 
preme Importance  to  tbe  case,  and  It  is  es- 
sential to  the  guidance  of  the  court  below  In 
tbe  trial  that  the  question  be  finally  deter- 
mined. For  the  purpose  of  aiding  in  tbe 
construction  of  tbe  statute  tbe  court  may 
revert  to  tbe  hlstoiy  of  tbe  times  and  as- 
certain by  such  records  as  courts  are  au- 
thorized generally  to  take  Judicial  notice 
of  what  construction  has  been  adopted  by 
other  departments  of  government  It  ap- 
pears from  these  that  to  tbe  knowledge 
of  the  executive  department,  Of  the  legis- 
lative and  legal  departments  of  the  state, 
and  with  tbe  full  approval  of  the  latter, 
the  defendant  has  for  half  a  century  or  more 
reported  for  taxation  only  such  capital  and 
loans  as  were  employed  In  constructing  a 
railroad  iirithin  the  state.  The  state  invokes 
the  general  rule  of  construction  of  amend- 
ments to  statutes,  viz.,  that  such  amendment 
is  to  be  considered  as  a  part  of  the  original 
act,  and  the  entire  act  as  amended  must  in 
the  future  be  given  the  same  construction 
as  If  the  amendment  was  a  part  of  the  orig- 
inal act  Wblle  we  fully  recognize  tbe  force 
of  this  rule,  it  Is  not,  as  pointed  out  in  tbe 
opinion  of  Mr.  Justice  GRANT,  an  unyielding 
rule   of    construction. 

We  are  of  the  opinion  that  the  practical 
construction  of  the  executive  and  legislative 
branches  of  government  so  long  continued 
should  be  lield  decisive  of  the  legislative 
intent,  and  upon  this  question  assent  to  tbe 
reasoning  of  Mr.  Justice  GRANT. 
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McAI<yAY,  OSTRANDER,  HOOKER,  and 
MOORE,   JJ.,   concurred. 

ORANT,  J.  The  following  statemoit, 
made  by  counsel  for  the  defendant.  Is  ac- 
curate, In  so  far  as  It  goes,  and  I  adopt  It: 

"This  Is  a  suit  by  the  state  of  Michigan, 
begun  by  information  filed  by  the  Attorney 
Oeneral,  to  recover  from  the  defendant  the 
amount  of  taxes  alleged  to  have  accrued  to 
the  state  uader  the  charter  of  the  Michigan 
Central  Railroad  Company  as  originally  or- 
ganized, for  the  years  1855  to  1893,  both  In- 
clusive, for  which  defendant  Is  alleged  to  be 
liable  as  successor  of  said  original  company 
under  the  provisions  of  section  6225  of  the 
Compiled  Laws  of  1897;  said  original  com- 
pany having  recognized  under  the  same  name 
under  the  provisions  of  said  section.  The 
defendant  demurred  to  the  Information  uiwn 
the  ground  that  the  suit  la  barred  by  the 
statute  of  limitations  and  by  laches.  The 
court  below  overruled  the  demurrer,  and  de- 
fendant appeals. 

"The  Michigan  Central  Railroad  Company 
was  organized  In  1846,  under  a  charter  grant- 
ed by  the  Legislature  of  the  state.  The  char- 
ter was  granted  to  enable  the  railroad  com- 
pany to  purchase  from  the  state  the  railroad 
which  the  state  bad  projected,  to  extend 
from  the  city  of  Detroit  to  the  state  line  on 
or  near  Lalte  Michigan,  and  had  built  as  far 
as  Kalamazoo.  It  appears  by  the  informa- 
tion that  the  company  paid  taxes  each  year 
during  the  period  in  question,  and  was  never 
charged  with  being  delinquent  until  the  filing 
of  this  bill.  It  was  provided  In  the  charter 
that  an  annual  report  should  be  made  to  the 
Secretary  of  State  which  should  state  among 
other  things  the  amount  of  capital  stock 
outstanding  and  the  amount  of  all  loans  for 
construction;  that  the  company  should  pay 
a  specific  tax  on  the  capital  stock  and  loans 
for  construction;  and  that  the  state  should 
have  a  lien  upon  the  railroad  for  the  taxes 
which  might  accrue  to  the  state  from  said 
company.  Section  22  provided  that  the  capi- 
tal stock  should  be  $5,000,000,  virlth  the  privi- 
lege of  Increasing  the  amount  to  $8,000,000, 
and  of  commencing  business  whenever  $2,000,- 
000  was  subscribed.  There  was  no  provi- 
sion for  the  construction  of  the  railroad 
outside  of  the  state. 

"The  provisions  with  respect  to  the  re- 
ports, taxes,  and  the  lien,  are  as  follows: 

"'Sec.  32.  The  directors  of  said  company 
shall  annually,  on  or  before  the  25th  day  of 
January,  make  a  report  to  the  Secretary  of 
State,  which  shall  embrace  the  business  of 
the  preceding  year  to  the  first  day  of  Janu- 
ary, stating  the  length  of  their  road  In  op- 
eration, cost  of  construction,  and  the  Indebt- 
edness of  the  company  for  materials  or  work 
In  progress  of  delivery  or  execution  on  ac- 
count of  construction,  as  near  as  can  be 
conveniently  ascertained,  and  all  other  In- 
debtedness, if  any  there  be;  the  amount 
of  capital  stock  subscribed,  and  the  amount 


actually  paid  in ;  and  all  loans  made  for  the 
purposes  mentioned  In  the  next  succeeding 
section ;  the  amount  of  dividends ;  rece^ 
from  freight,  from  passengers,  and  from  all 
other  sources  on  account  of  operating  the 
road;  the  number  of  through  and  way  pas- 
sengers respectively;  the  expenditures  for 
the  repairs  of  the  road;  for  repairs  of  en- 
gines and  cars,  and  other  expenditures; 
which  three  Items  last  mentioned  shall  ip 
elude  all  the  expenditures  made  for  con- 
struction during  the  year;  the  number  ot 
engines,  passengers,  freight  and  other  cars; 
the  average  number  of  men  In  employment  ot 
the  company;  the  number  of  miles  run  b; 
passenger,  by  freight  and  other  trains  which 
report  shall  be  verified  by  the  affidavit  of  at 
least  two  of  the  directors,  and  filed  In 
the  office  of  the  Secretary  of  State. 

"  'Sec.  S3.  The  said  company  shall  pay  to 
the  state  an  annual  tax  of  one-half  of  one 
per  cent  upon  the  capital  stock  paid  in, 
including  the  two  millions  of  purchase  money 
paid  to  the  state,  until  the  first  day  of 
February,  eighteen  hundred  and  fifty-one. 
and  thereafter  an  annual  tax  of  three-fourths 
of  one  per  cent,  upon  Its  capital  stock  paid 
in,  including  the  two  millions  of  purchase 
money  paid  to  the  state,  and  also  upon  all 
loans  made  to  said  company,  for  the  purpose 
of  constructing  said  railroad,  or  purchasing, 
constructing,  chartering  or  hiring  of  the 
steamboats,  authorized  by  this  act  to  be  held 
by  said  company,  which  tax  shall  be  paid 
in  the  last  week  in  January  in  each  year, 
to  the  State  Treasurer,  and  the  property  and 
effects  of  said  company,  whether  real,  per- 
sonal or  mixed,  shall,  In  consideration  there- 
of, be  exempt  from  all  and  every  other  tax, 
charge  and  exaction,  by  virtue  of  any  laws 
of  this  state  now  or  hereafter  to  be  In  force, 
except  penalties  by  this  act  imposed. 

"  'Sec.  34.  The  state  shall  have  a  lien  npoo 
the  railroad  of  said  company,  and  its  ap- 
purtenances and  stock  thereon,  for  all  penal- 
ties, taxes  and  dues  which  may  accrue  to  the 
state  from  said  company,  which  lien  of  the 
state  shall  take  precedence  of  all  other  debts 
or  demands,  Judgments  or  decrees  against 
said  company;  and  the  citizens  of  this  state 
shall  have  a  Hen  upon  all  the  personal  prop- 
erty of  said  company  for  all  dues  or  demands 
against  said  company  to  the  amount  of  one 
hundred  dollars,  originally  contracted  within 
this  state,  which,  after  said  lien  of  the 
state,  shall  take  precedence  of  all  other  debts 
or  demands,  judgments  or  decrees,  liens  or 
mortgages  against  said  company.' 

"By  an  amendment  to  the  charter  made 
April  3, 1848  (Act  No.  197,  p.  276,  Laws  IMS), 
and  assented  to  by  the  railroad  company,  the 
railroad  company  was  authorized  to  aid  and 
assist  any  incorporated  railroad  company  or 
companies,  authorized  and  having  the  power 
to  build  a  railroad  from  the  southerly  line  of 
the  state  near  Lake  Michigan  to  Chicago,  ia 
the  construction,  maintenance  and  operation 
of  any  such  railroad,  to  connect  the  railroad 


Digitized  by  LjOOQIC 


Mich.) 


PEOPLE  V.  MICHIGAN  CExNT.  R.  CO. 


777 


of  the  Michigan  Central  Company  with 
Chicago,  and  to  make  loans  to  and  guaranty 
loans  of  any  such  company  or  companies. 
By  further  amendment  made  February  13, 
1855  (Act  No.  139,  p.  304,  Laws  1855),  and 
assented  to  by  the  railroad  company,  per- 
mission was  granted  to  Increase  the  capital 
stock  from  time  to  time  to  an  amount  neces- 
sary to  cover  the  cost  of  the  construction, 
completion,  equipment,  operating,  and  keep- 
ing up  their  road,  and  its  connections,  and 
to  lay  down  a  double  track,  for  the  same 
and  both  within  and  without  said  state,  and 
also  to  issue  bonds  from  which  to  pay  any 
debts  Incurred  or  to  be  incurred  for  such 
purposes  and  to  sell  said  stock  and  bonds  at 
such  rates  as  might  be  approved  by  the  di- 
rectors.   By  a  further  amendment  made  May 

31,  1893  (Act  No.  179,  p.  283,  Laws  1893),  and 
assented  to  by  the  railroad  company,  the 
provision  for  a  tax  upon  the  stock  and  loans 
was  changed  and  a  tax  upon  the  gross  Income 
of  the  company  was  substituted  therefor. 
As  above  stated,  the  period  covered  by  this 
suit  extends  from  1855,  the  time  when  the 
company  was  granted  permission  to  increase 
its  capital  stock  and  to  issue  bonds  to  cover 
the  cost  of  construction,  etc.,  of  its  road 
and  connections  within  and  without  the  state, 
to  1893,  the  time  when  it  became  subject  to 
a  specific  tax  upon  its  gross  receipts.  It 
appears  from  the  information  that  the  com- 
pany regularly  made  reports  to  the  Secretary 
of  State,  which,  upon  their  face,  appeared 
to  be  under  and  in  compliance  with  section 

32,  but  it  is  alleged  that  the  company  did 
not,  after  1854,  pay  the  amount  of  taxes  which 
It  was  required  to  pay,  and  paid  only  upon  the 
amount  of  capital  stock  and  loans  alleged 
to  have  been  falsely,  deceptively,  and  fraudu- 
lently reported  as  being  the  amount  of  such 
capital  stock  and  loans,  leaving  unpaid  from 
year  to  year  amounts  which  should  have  been 
paid  on  account  of  capital  stock  and  loans 
not  reported.  The  information  states  the 
amount  of  capital  stock,  and  loans  reported 
from  year  to  year  and  the  amount  of  stock 
and  loans  which  it  alleges  should  have  been 
reported,  and  the  taxes  paid  from  year  to 
year  and  the  amount  which  it  alleges  should 
have  been  paid,  showing  an  alleged  deficiency 
of  about  $4.000,(X)0.  It  Is  further  alleged 
that  the  Information  upon  which  the  allega- 
tions are  based  had  t>een  fraudulently  con- 
cealed by  the  company  from  the  state  and 
bad  come  to  the  knowledge  of  the  relator 
within  six  months  prior  to  the  beginning  of 
the   suit. 

"The  following  relief  is  sought:  (1)  That 
the  said  defendant  may  come  to  a  Just,  full 
and  true  account  with  the  said  state  of  Mich- 
igan as  to  the  sums  from  year  to  year  out- 
standing of  capital  stock  fully  paid  in  of 
said  The  Michigan  Central  Railroad  Com- 
pany, and  of  loans  made  to  said  company  for 
the  purposes  of  constructing  Its  said  railroad 
or   pnrchaslDK.   constmeting,    chartering   or 


hiring  of  the  steamboats  authorized  by  its 
said  charter  to  be  held  by  said  company. 
(2)  That  the  said  defendant  company  may  be 
decreed  to  l>e  indebted  to  the  said  state  of 
Michigan  in  such  sum  as  may  be  found  by 
said  court  upon  such  accounting  as  aforesaid, 
to  be  due  and  owing  on  account  of  said  non- 
payment of  taxes  as  before  set  forth,  and  the 
Interest  thereon,  and  that  the  said  defend- 
ant may  l>e  decreed  to  pay  the  same  to  the 
state  of  Michigan.  (8)  That  a  lien  may  be 
decreed  and  established  in  favor  of  said  state 
of  Michigan  for  the  sums  as  aforesaid  found 
to  be  due  and  owing  from  said  defendant  to 
said  state,  on  account  of  said  taxes  so  re- 
maining unpaid  as  aforesaid,  and  the  Inter- 
est thereon.  (4)  Xnat  in  default  of  the  pay- 
ment by  said  company  of  the  amount  so 
found  to  be  due.  the  lien  of  said  state  upon 
said  railroad,  appurtenances  and  property 
may  be  enforced." 

Any  further  reference  to  the  facts  which  I 
deem  essential  will  be  made  In  connection 
with  the  points  discussed. 

1.  I  deem  it  Important  to  state  some  legal 
principles,  and  some  further  facts  which  are 
preliminary  and  essential  to  the  determina- 
tion of  the  main  issues.  Courts,  In  the  deter- 
mination of  matters  involving  the  acts  of 
public  officials  and  construing  contracts  be- 
tween the  state  and  Its  citizens,  will  take 
Judicial  notice  of  public  documents,  of  re- 
ports of  public  oflScers,  of  the  acts  of  pub- 
lic officials,  and  of  reports  required  by  law 
from  citizens  of  the  state  with  whom  it  con- 
tracts, to  be  presented  to,  and  filed  with,  the 
officers  of  the  state.  Courts  will  consult 
them  as  freely  as  they  would  If  they  were 
stated  In  pleadings  or  introduced  in  evidence. 
While  this  rule  Is  well  established,  I  refer 
to  the  following  decisions:  Klrby  v.  Lewis 
(C.  C)  89  Fed.  66,  77;  Romero  v.  United 
States,  68  U.  S.  721,  742,  17  L.  Ed.  627; 
United  States  v.  Teschmaker.  63  U.  S.  392. 
405,  16  L.  Ed.  353;  Lercb  v.  Snyder,  112  Pa. 
161,  4  AtL  336;  People  v.  Williams.  64  Cal. 
87,  27  Pac.  939;  Worcester  Nat  Bank  v. 
Cheney,  94  III.  430 ;  Brown  v.  Piper,  91  U.  S. 
87,  23  L.  Ed.  200;  17  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  915;  Jones  v.  United  States,  137  U. 
S.  202,  216,  11  Sup.  Ct  80,  34  L.  Ed.  691. 
I  do  not  think  that  Orlfflng  v.  GIbb.  67  U.  S. 
519,  17  L.  Ed.  a53.  Is  conclusive  of  the  ques- 
tion. The  bill  In  that  case  was  filed  to  en- 
join the  defendant  from  filling  a  part  of  the 
bay  In  San  FranolRco  in  front  of  the  com- 
plainant's land.  Upon  the  general  demurrer 
the  question  was  raised  whether  the  court 
should  Judicially  notice  the  acts  of  California 
relating  to  the  Harbor  of  San  Francisco. 
The  complainant  made  a  case  without  any 
reference  to  the  statute.  If  complainant  had 
referred  to  some  right  under  the  statute  evi- 
dently he  would  then  have  made  the  statute 
a  part  of  the  pleading  and  challenged  the 
court's  attention  to  it  In  this  case  complain- 
ant lias  taken  his  statements  from  the  reports 
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on  file  la  the  public  offices  of  the  state.  Tbe 
Information  in  this  case  is  based  partly,  if 
not  wholly,  upon  those  reports.  A  litigant 
may  not  select  from  reports  and  documents 
on  file  In  the  public  ofBces  so  much  thereof 
-as  be  deems  essential  to  make  a  case  and 
thereby  exclude,  even  upon  demurrer,  his  op- 
-ponent  and  the  courts  from  examining  tbt; 
entire  records  and  documents  In  determining 
whether  he  is  entitled  to  relief.  It  follows 
that  the  questions  here  raised  must  be  deter- 
mined in  the  light  of  the  acts  of  state  of- 
"flcials  and  of  the  defendant  for  50  years,  as 
-found  in  the  reports  and  records  they  hare 
made  in  accordance  with  the  law.  I  cannot 
"well  conceive  a  case  which  better  illustrates 
the  soundness  and  Justness  of  this  rule  than 
^oes  this.  The  parties  to  this  contract  could 
net  only  through  their  officials  and  agents. 
It  was  contemplated  and  required  that  their 
reports  and  acts  should  be  made  matters  of 
-public  record.  Tbe  most  of  the  officials  and 
agents  of  both  parties  are  dead.  They  can 
now  only  speak  through  the  official  records 
they  have  left  in  tbe  places  designated  by 
law.  One  of  the  purposes  of  these  records 
1b  to  preserve  evidence. 

It  appears  from  the  report  of  the  Auditor 
-General  for  the  year  ending  December,  1852 
<page  11),  that  the  right  of  the  state  to  tax 
-capital  stock  and  loans  Invested  out  of  the 
state  was  then  raised,  and  that  the  state 
through  its  proper  officer,  before  deducting 
the  amounts  invested  outside  the  state,  evl- 
•dently  under  the  amendment  of  April  3,  1848, 
-obtained  the  opinion  of  the  Attorney  General 
upon  the  subject.  Tbe  report  reads:  "The 
tax  for  tbe  year  1852,  paid  by  this  company 
-(the  Southern  R.  R.  Ck>.),  as  well  as  the  tax 
on  the  Central  Railroad  Company,  was  based 
-upon  the  capital  stock  paid  in  and  loans 
made,  deducting  the  amounts  expended  out 
of  the  state.  The  opinion  of  the  Attorney 
■General  was  procured  previous  to  deducting 
this  amount" 

The  same  report  contains  a  table  In  which 
Is  the  follo-wlng: 

Amount  of  Capital  Stock. 

Michigan  Central ?6,928,3e2  57 

Less  amt  invested  in  Indiana...        588,917  32 


$6,339,445  25 
Three-fourths  of  1  per  cent  on 

this  last  amount  would  be. . . .  47,545  84 

— which  is  the  amount  of  tax  paid  as  above 

pointed  out 

The  following  year  some  dispute  arose  as 
to  tbe  amount  of  tbe  tax,  and  the  Auditor 
-General  reports  that  "I  then  received  a  sup- 
plemental report  from  the  company  showing 
the  amount  expended  out  of  the  state,  and  an 
ofTer  to  pay  the  balance  after  deducting  the 
amount  so  extended,  with  iulerest  together 
-with  all  expenses  that  had  accrued."  This 
offer  was  accepted.  Rep.  of  Aud.  Gen.  1853, 
p.  13.  Acting  evidently  under  the  authority 
of  Comp.  Laws,  §§  4023,  4024,  the  Secretary 
of  State,  upon  the  receipt  of  the  annual  re- 


ports from  tbe  defendant  filed  them  from 
time  to  time  with  the  Auditor  General,  wbo 
attended  to  the  assessment  and  collection  of 
this  tax,  together  with  all  specific  taxes. 
These  reports  of  the  defendant  are  now,  with 
a  few  exceptions,  on  file  In  tbe  office  of  tlM 
Auditor  General,  and  were  used  by  him  li 
making  up  his  annual  reports.  In  1873  an 
act  was  passed  for  the  appointment  of  a  rail- 
road commissioner,  and  his  duties  prescribed 
by  law.  Comp.  Laws,  {  6206.  He  was  to 
make  annual  rejports  to  the  Governor  and  lay 
them  before  the  Legislature.  Every  year 
after  that  until  1893  in  his  annual  repon 
to  the  Governor  of  the  state  the  commission*^ 
reported  tbe  number  of  miles  of  this  road 
in  Michigan,  Indiana,  and  Illinois,  the  cost 
of  the  entire  road,  tbe  cost  in  Michigan  and 
out  of  Michigan,  and  the  total  amount  of  tbe 
capital  stock  paid  in,  and  tbe  total  amount 
thereof  expended  In  Michigan.  For  Instance 
the  report  of  the  commissioner,  dated  October 
31,  1874,  states  the  terms  of  the  charter,  tb« 
amendment  of  1855  regarding  tbe  capita! 
stock,  and  the  provision  requiring  the  pay- 
ment of  taxes  on  its  stock  paid  and  loans 
made.  It  gives  the  length  of  the  road  In 
Michigan,  221  miles;  its  length  In  Indiana 
and  Illinois,  49  miles;  cost  of  the  entire  road, 
$18,018,997.16;  the  proportion  of  the  stock  of 
the  road  In  Michigan,  $13,928,68480.  It 
states  the  proportion  of  the  capital  stock 
paid  in  for  Michigan,  $14,484,631.69,  the  exact 
amount  reported  by  the  company  for  taxation 
tbe  same  year.  It  gives  also  the  total  amomit 
of  the  debt  and  the  proportion  of  the  debt 
for  Michigan.  Rep.  of  Railroad  Com'r,  1873. 
pp.  xvl,  133,  136. 

The  report  of  the  Auditor  General  to  the 
Legislature  for  the  same  year  states:  "The 
Michigan  Central  Railroad  Company  pays  an- 
nually $126,794.40,  this  being  a  tax  of  three- 
fourths  of  1  per  cent  upon  $13,905,920.60. 
paid-in  capital  stock,  and  $3,000,000  loans  of 
the  company,  or  upon  a  total  of  $16,905.92aeO; 
this  amount  being  the  proportion  of  the  cap- 
ital stock,  and  loans  of  the  company,  taclnd- 
Ing  the  two  millions  of  purchase  money  paid 
to  the  state,  expended  within  the  state,  for 
the  purpose  of  constructing  its  road,  or  pn^ 
chasing,  constructing,  chartering,  or  hiring 
steamboats  authorized  by  its  charter,  as  re- 
ported by  the  officers  of  said  company." 
Aud.  Gen.  Rep.  1874,  pp.  cxv,  cx-vl,  crrill- 
Similar  reports  were  made  every  year  by  tbe 
commissioner  of  railroads.  The  law  required 
these  reports  to  be  published  by  the  thousand 
and  distributed,  400  to  the  Senate,  and  1100 
for  the  use  of  the  House  of  Representatires. 
They  were  also  to  be  furnished  other  offi- 
cials of  the  state,  and  placed  in  every  public 
library.  The  Secretary  of  State  was  directed 
to  oversee  the  distribution  of  these  reports 
and  documents.  Gov.  Bagley,  in  his  message 
of  January  7,  1875,  referred  to  the  report  of 
the  commissioner  for  the  year  ending  Decem- 
ber 31,  1873,  as  before  tbe  L^islature.   Got- 
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■emor'8  Messages  for  1875.  The  same  Gover- 
nor, in  his  message  to  the  Legislature  Janu- 
ary 3,  1877,  called  attention  to  the  manner  In 
■which  these  taxes  were  levied  and  paid,  "on 
the  basis  of  the  value  of  the  property  In  the 
limltB  of  the  state."  Governors'  Messages 
for  1877,  p.  22. 

In  1883,  by  an  act  of  the  Legislature,  the 
commissioner  of  railroads,  Hon.  W.  P.  Innes, 
State  Treasurer,  Hon.  E.  H.  Butler,  and  Sec- 
retary of  State,  Hon.  H.  A.  Conant,  were 
appointed  a  commission  to  Inquire  Into  the 
desirability  and  practicability  of  the  purchase 
of  the  Michigan  Central  Railroad.  Their 
report  shows  that  they  examined  the  records 
from  1852  to  1884,  and  compared  the  taxes 
paid  under  the  special  contract  with  the 
Michigan  Central  Railroad  with  the  amounts 
paid  under  the  law  governing  other  railroads. 
In  that  report  I  find  the  following:  "We 
have  thus  far  only  viewed  the  question  of 
alteration  or  amendment  from  the  standpoint 
of  to-day.  Let  us  go  back  as  well,  to  and 
before  the  sale  of  the  roads,  when  we  find 
t&at  the  properties  were  purchased  in  good 
faltb,  at  a  time  when  business  was  almost 
nothing  as  compared  to  what  It  has  been  in 
more  recent  years;  that  in  selling,  the  state 
^sposed  of  properties  it  wished  decidedly  to 
t>e  free  from;  that  for  some  time  at  least 
one  of  the  roads  (the  Michigan  Central)  paid 
into  the  state  as  an  annual  tax,  a  sum  far 
In  excess  of  the  amoimt  more  recent  Legis- 
latures have  thought  Just  and  proper  to  be 
paid  by  the  present  general  law  companies; 
that  while,  at  Intervals,  the  special  provisions 
as  to  taxation  have  t>een  In  favor  of  that 
road,  for  the  whole  course  of  years  tbey  have 
be^i  to  the  advantage  of  the  state."  Gover- 
nors' Messages,  1883-1897.  This  report  was 
communicated  to  the  Legislature  by  Gov.  Be- 
gole  January  7, 1885. 

I  have  examined  the  reports  made  by  de- 
fendant under  the  contract,  which  are  on 
file  In  office  of  the  Auditor  General,  and  they 
also  show  the  basis  upon  which  these  taxes 
were  levied.  Taking  as  an  example  the  re- 
port for  the  year  1860,  It  recites  that  the 
company  submits  its  annual  report  according 
to  the  provisions  of  their  charter  and  the 
amendments  thereto.  Among  other  things  it 
ehows  the  following:  "First  The  length  of 
tbelr  road  from  Detroit  to  Its  western  termin- 
us at  the  line  of  Indiana  Is  221  miles.  Sec- 
ond. The  cost  of  constructing  the  same, 
$9,930,986.32.  •  •  •  Fourth.  The  capital 
«tock  of  the  company,  subscribed  and  actually 
paid  In,  $6,057,820.  Fiftli.  The  amount  of 
loans  made  to  said  company  for  the  purpose  of 
constructing  said  railroad  or  purchasing,  con- 
structing, cliarterlng,  or  hiring  steamboats,  is 
$3,990,563.16.  •  •  *  Eleventh.  The  ex- 
penses Of  the  company  for  construction  be- 
Tween  Detroit  and  western  terminus  on  state 
line  during  said  year  are  Included  In  the  fifth 
item,  and  are  nothing."  These  reports  on 
•their  face  Include  the  road  in  Michigan,  and 


not  outside.  They  leave  no  room  for  misap- 
prehension. The  taxes  were  computed  and 
levied  on  the  basis  which  was  known  to  the 
Auditor  General  (if  not  computed  by  him), 
to  the  Governor,  to  the  Legislature,  to  the 
Secretary  of  State,  and  to  the  railroad  com- 
missioner. 

It  is  apparent  from  the  Information  in  this 
case,  comparing  the  figures  and  statements 
there  given,  with  the  figures  and  statements 
In  the  reports  above  referred  to,  tliat  the 
difference  between  the  amounts  reported  for 
taxation  by  the  defendant  and  tlie  amounts 
now  claimed,  is  the  difference  almost  if  not 
entire,  between  the  two  amounts  thus  report- 
ed. As  to  this  difference  it  is  apparent  that 
the  defendant  not  only  did  nothing  to  con- 
ceal the  basis  of  taxation,  or  the  total  amount 
of  its  capital  stock  and  loans,  but,  on  the 
contrary,  that  it  reported  them  fully,  claim- 
ing that  under  its  contract  it  sliould  not  t>e 
taxed  for  moneys  invested  In  property  outside 
the  Jurisdiction  of  the  state.  As  above  stat- 
ed, most  of  the  men,  officials  and  agents  of  the 
state  and  of  the  defendant,  wlio  made  these 
reports  are  dead,  yet  they  as  well  as  those 
living  are  charged  in  tills  information  with 
making  false,  fraudulent,  and  deceptive  state- 
ments In  regard  thereto,  and  with  falsely 
and  fraudulently  concealing  the  facts  from 
the  state  of  Michigan.  With  the  above  rec- 
ords in  the  archives  of  the  state,  in  its  libra- 
ries, In  the  possession  of  all  the  officers  of 
state ;  with  the  basis  on  which  the  defendant 
paid  taxes  under  its  contract  annually  re- 
ported to  the  Governors  of  the  state,  wliose 
duty  it  is  to  see  that  the  laws  are  enforced 
and  its  contracts  carried  out,  with  these 
statements  annually  before  the  Legislature, 
the  relator  not  only  charges  the  officers  of  the 
defendant  company  with  liavlng  made  false, 
fraudulent,  and  deceptive  statements  for  a 
period  of  nearly  40  years,  but  also  charges 
these  same  officers  with  having  committed 
perjury  under  Comp.  Laws,  S  50.  That  stat- 
ute makes  such  a  false  affidavit  perjury. 
Comment  is  unnecessary. 

2.  When  the  state  enters  into  purely  con- 
tractual relations  with  Its  citizens  it  should 
be  bound  by  the  same  rules  of  construction 
that  bind  Its  citizens  with  whom  It  contracts. 
Why  should  not  the  same  conduct  of  the 
agents  of  the  state  bind  it  as  will  bind  the 
agent  of  a  corporation  or  other  citizen  under 
the  same  contract?  The  state,  of  all  parties 
contracting,  should  deal  fairly  and  honestly 
with  its  citizens.  Under  the  maxim  of  mon- 
archies that  "The  king  can  do  no  wrong," 
the  statute  of  limitations  did  not  apply  to  the 
king.  Neither  he  nor  the  government  could 
be  guilty  of  any  laches.  These  maxims  and 
rules  in  their  full  extent  no  longer  apply  at 
least  to  republican  governments.  By  statute 
in  this  state  (Comp.  Laws,  i  9747),  and 
statutes  In  most.  If  not  all,  of  the  states, 
the  statute  of  limitations  is  made  to  apply 
to  the  state.    Bo  the  state  may  be  estopped 
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by  lacbed.  State  r.  Railroad  Co.,  89  Mich. 
481,  51  N.  W.  103;  State  v.  J..  L.  etc.,  R.  R. 
Co.,  69  Fed.  116,  16  C.  0.  A.  345.  "Resolute 
good  faith  should  characterize  the  conduct  of 
states  in  their  dealings  with  Individuals,  and 
there  Is  no  reason  In  morals  or  In  law  that 
will  exempt  them  from  the  doctrine  of  es- 
toppel." Indiana  v.  Milk  (C.  C.)  11  Fed. 
389.  It  was  also  held  in  Walker  v.  United 
States  (C.  C.)  139  Fed.  409,  that  "When  the 
sovereign  comes  into  court  to  assert  a  pecun^i 
lary  demand  against  the  citizen  the  court 
has  authority,  and  Is  under  duty,  to  withhold 
relief  to  the  soTerelgn,  except  upon  terms 
which  do  justice  to  the  cltlzm  or  subject,  aa 
determined  by  the  Jurisprudence  of  the  forum 
In  like  subject-matter  between  man  and 
man." 

I  agree  with  the  contention  of  the  learned 
counsel  for  the  relator,  that  the  relations  be- 
tween the  parties  to  this  suit  are  those  of 
contract  pure  and  simple.  This  being  so  the 
rules  of  law  In  Interpreting  contracts  must 
prevail.  The  state  owned  a  partially  con- 
stnicted  railroad.  It  was  not  a  financial 
success.  Negotiations  were  opened  for  a 
sale  resulting  In  the  contract  made  by  Act  No. 
42,  p.  37,  of  the  Laws  of  1840.  That  act 
made  and  constituted  25  men,  naming  them, 
a  body  corporate  by  the  name  and  style  of 
the  Michigan  Central  Railroad  Company. 
The  Legislature  was  the  proper  and  only 
party  to  make  the  contract  on  behalf  of  the 
state.  The  company  was  duly  formed,  ac- 
cepted the  terms,  paid  the  money,  and  as- 
sumed the  obligations  of  the  contract,  among 
which  was  the  obligation  to  pay  a  tax.  The 
parties  to  the  contract  are  presumed  to  have 
used  the  word  "tax"  in  Its  common  meaning. 
The  statute  (Comp.  Laws,  §  50)  expressly 
provides  that  "all  words  and  phrases  shall 
be  construed  and  understood  according  to 
the  common  and  approved  usage  of  the  lan- 
guage." What  the  reasons  may  have  been 
for  fixing  a  rate  and  basis  of  taxation  la  of 
no  moment.  Both  parties  recognized  that  a 
tax  should  be  paid,  and  they,  by  mutual 
agreement,  fixed  a  basis  and  a  rate.  It  was 
not  only  called  a  tax,  but  was  to  be  assessed 
and  paid  "in  lien  of  all  other  taxes."  If  the 
contract  had  been  silent  as  to  taxes,  an 
agreement  to  pay  taxes  upon  the  same  basis 
upon  which  other  similar  property  was  taxed 
would  have  been  Implied,  and  been  as  binding 
as  would  an  express  agreement.  There  is  an 
implied  agreement  between  every  citizen,  cor- 
porate and  natural,  and  the  government  that 
be  will  contribute  his  fair  share  to  its  support. 
It  is  Immaterial  that  In  the  one  case  the  tax 
Is  fixed  by  agreement,  and  in  the  other  by 
proceedings  In  Inrltum.  This  question  is, 
however,  of  little  importance.  I  shall  in 
this  opinion  call  It  a  tax  as  did  the  parties 
to  tile  contract. 

3.  Bv  the  contract  evidenced  by  the  act  of 
1846,  and  its  acceptance,  the  state  sold  and 
the   deieuuuut   t)ougiit   a   railroad   entirely 


within  the  state  of  Michigan.  It>  tennisl 
were  definitely  fixed,  one  on  the  eastern,  ul 
the  other  on  the  western  border  of  the  state. 
The  defendant's  sole  authority  to  issoe  atod 
and  borrow  money  was  limited  to  the  pu- 
chase,  maintenance,  and  operation  ot  tbe 
road  in  this  state,  and  boats  not  exceedla; 
eight  In  number,  at  its  western  terminui 
The  right  of  taxation  was  limited  to  Its 
stock  and  loans  expended  for  this  pnipoae  is 
this  state,  and  in  the  purchase  of  pix^eiti 
to  be  entirely  located  in  this  state.  Tbt 
company  acquired  no  authority  to  issue  itoA 
or  make  loans  for  any  other  purpose  An; 
attempt  to  do  so  would  have  been  nltn 
vires,  and  void.  In  the  amendments  of  1S18 
and  1855,  authorizing  the  defendant  to  a- 
pend  money  and  to  issue  stock  and  nute 
loans  for  the  purpose  of  obtaining  interest] 
and  property  outside  the  state,  no  refereiH* 
whatever  is  made  to  taxation  of  property 
outside  the  state,  or  to  tbe  taxation  of  gtmt 
Issued  and  loans  made  for  that  pnipose. 
The  state  could  not  Impose  a  tax  upon  tbe 
property  of  the  company  outside  its  jtiri!- 
dlctlon,  and  could  not  without  the  eipreti 
assent  of  tbe  defendant  tax  the  stock  « 
loans  wblcb  produced  that  property.  Dela- 
ware, etc.,  R.  R.  Co.  v.  Pennsylvania,  198  U, 
S.  341,  25  Sup.  Ct  668,  49  L.  Ed.  iniT; 
Louisville,  etc..  Ferry  Co.  v.  Kentu(^,  188 
U.  S.  385,  23  Sup.  Ct.  463,  47  L.  Ed.  613. 
The  state  invokes  as  tbe  sole  basis  for  tbe 
right  to  tax  property  outside  its  territorial 
Jurisdiction  the  rule  of,  constructioD  of 
amendments  to  Statutes,  ylz.,  that  sucii 
amendment  Is  to  be  considered  as  a  part  ot 
the  original  act,  and  the  entire  act  as  amend- 
ed must  in  the  future  be  given  tbe  same  con- 
struction as  if  the  amendment  was  a  part  "f 
tbe  original  act  Tbere  is  and  can  be  no 
other  basis  for  Imposing  this  liability,  or  for 
holding  that  tbe  parties  to  the  contract  agreed 
to  it.  As  already  sbovni  tbe  original  con- 
tract confined  the  defendant's  road  to  thU 
state  and  fixed  a  tax  upon  tbe  propert;  to 
this  state.  Tbe  tax  was  agreed  to  witb  ref- 
erence solely  to  that  property.  The  amai^ 
ment  contains  no  mentk>n  of  taxation  or  of 
an  Intent  to  extend  tbe  power  of  taxatkw 
agreed  to  In  tbe  original  contract  Tbe  tax 
provided  by  the  original  contract  remained 
unaffected  by  the  amendment  It  is  aongbt 
by  Implication  to  read  Into  the  contract  addi- 
tional burdens  not  referred  to  in  either  the 
original  or  amended  contracts.  Tbe  onlf 
right  or  power  to  tax  the  defendant's  prop- 
erty outside  the  state's  Jurisdiction  would  be 
by  agreement,  by  placing  in  the  contract « 
condition  for  such  taxation,  which,  of  course, 
would  be  valid  if  accepted  by  the  company- 
It  however,  did  nothing  of  the  sort.  lo 
changing  a  contract  by  mutual  consent  of  the 
parties  no  right  will  be  taken  away  from  or 
burden  Imposed  upon  either,  unless  tlie  lan- 
guage making  the  change  expressly  take* 
away  tbe  one  and  imposes '  the  otber;  or, 
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uulesa  such  resnits  follow  by  necessary  Im- 
plication. Wben  common-law  rights  of  per- 
son or  property  are  Invacled  by  statute,  the 
atatote  most  recelye  a  strict  constmctlon. 
Knd.  on  Int  Stat  341.  I  think  the  same  rule 
of  construction  should  here  apply.  He  who 
seeks  to  Impose  upon  another  either  by  stat- 
ute or  by  agreement  a  new  and  heayy  burden 
should  be  able  to  produce  language  unmis- 
takably showing  the  intention  to  Impose  that 
burden,  and  leaving  no  reasonable  basis  to 
hold  otherwise.  'Of  two  constructions  equal- 
ly warranted  by  the  language  of  an  amend- 
ment that  is  to  be  preferred  which  beat  har^ 
monizes  the  same  with  the  general  tenor  and 
spirit  of  the  act  amended.  End.  on  Int  Stat. 
40  Suth.  Stat  Const  |{  489,  490. 

The  general  rule  of  construction  as  to 
amendments  to  general  public  acts  does  not 
apply  with  equal  force  to  acts  of  a  purely 
contractual  character  between  the  state  and 
Its  citizens.  The  general  rule  of  construction, 
however.  Is  subject  to  other  rules  equally  as 
well  established.  In  Hatch  v.  Calhoun  Cir- 
cuit Judge,  127  Mich.  1T4,  86  N.  W.  618,  we 
said:  "The  soundness  of  this  rule  •  •  • 
Is  not  questioned.  Other  rules  are  as  well  es- 
tablished as  this,  viz. :  That  a  statute  must 
be  construed  with  reference  not  only  to  its 
language,  but  Its  object,  as  gathered  from  its 
various  parts.  Washburn  v.  People,  10  Mich. 
872,  884.  And  that  the  primary  object  of  the 
Interpretation  or  construction  Is  to  ascertain 
the  real  intention  of  the  Legislature,  and  no 
Hpcclflc  or  artificial  rules  of  Interpretation 
can  be  of  any  value  which  do  not  contribute 
to  this  end.  People  v.  Saginaw  Circuit  Judge, 
20  Mich.  342,  344.  And  that  a  statute  must 
l>e  BO  construed  as,  if  possible,  to  give  efTect 
to  all  its  provisions.  Swartout  v.  Railroad 
Co.,  24  Mich.  389,  400.  In  Peninsular  R.  Co. 
V.  Duncan,  28  Mich.  130,  135,  Justice  Cooley 
said:  'What  we  should  seek  here  is  the  in- 
tention of  the  Legislature,  and  not  the  testing 
by  nice  rules  of  art  the  language  employed. 
It  may  possibly  appear,  as  is  too  often  the 
case,  that  the  legislation  has  been  carelessly 
phrased,  and  will  be  perverted  If  tested  by 
nice  rules.' " 

It  must  be  assumed  that  both  parties  to 
this  contract  the  state  through  its  Legisla- 
ture, and  the  defendant  through  Its  officers, 
bad  knowledge  of  the  opinion  of  the  Attorney 
(General,  procured  by  the  state  In  1852,  that 
under  the  act  of  1848  the  defendant  was  not 
liablg  to  be  taxed  for  property  outside  the 
state;  of  the  action  of  the  Auditor  General 
In  accordance  with  that  opinion ;  that  such 
property,  both  personal  and  real,  would  be 
taxed  In  the  states  where  located;  that  nei- 
ther such  property  nor  the  stock  and  bonds 
which  produced  it  could  be  taxed  in  this 
state  without  the  consult  or  agreement  of 
the  defendant;  that  the  Constitution  of  Michi- 
gan required  equal  taxation,  and  that  conse- 
quently the  taxing  of  the  same  property  in 
two  Jurisdictions  would  be  double  taxaticm; 


that  the  original  act  provided  for  the  taxa- 
tion of  property  solely  within  the  state,  and 
that  under  the  amendments  the  road  thereby 
provided  would  extend  through  two  other 
states.  Under  these  circumstances,  is  it  rea- 
sonable to  hold  that  the  parties  to  the  con- 
tract Intended,  the  one  to  impose,  and  the 
other  to  assume,  a  heavy  burden  not  men- 
tioned or  in  any  manner  referred  to  in  either 
the  original  or  the  amended  act?  Can  such 
an  obligation  be  read  Into  a  contract  by  im- 
plication? I  think  not  The  language  of  Mr. 
Sutherland  in  his  work  on  Statutory  Con- 
struction (§  490)  Is  applicable  to  this  state  of 
facts:  "Statutes  will  be  construed  In  the 
most  beneficial  way  which  their  language  will 
permit  to  prevent  absurdity,  hardship  or  In- 
justice." 

If  by  the  amendment  of  1855  the  defend- 
ant had  been  authorized  to  purchase  as  an 
eastern  connection  the  Orand  Trunk  Railway 
of  Canada,  or  to  construct  a  new  road  at  an 
j  expense  of  |30,000,000  or  $40,000,000,  the  en- 
I  Ure  property  being  situated  in  a  foreign  coun- 
I  try,  and  subject  to  taxation  there,  could  it 
i  reasonably  be  held  that  the  parties'  agreed 
j  without  any  reference  whatever  to  the  sub- 
I  Ject  that  its  stock  and  loans  issued  for  that 
I  purpose  should  pay  a  tax  to  this  state,  be- 
cause by  the  original  contract  it  was  required 
to  pay  a  tax  on  Its  property  in  Michigan? 
If  such  a  purpose  had  been  in  the  minds  of 
the  parties,  I  think  they  certainly  would  have 
used  language  clearly  Indicating  such  a  pur- 
pose. If  the  framers  of  a  Constitution  are 
presumed  to  have  knowledge  of  existing  laws 
(People  V.  May,  8  Micb.  698),  and  if  Con- 
stitutions are  to  be  construed  in  the  light  of 
the  public  history  of  the  time  (Bay  City  v. 
Sate  Treas'r,  23  Mich.  499),  and  surround- 
ing circumstances  (Kennedy  v.  Gies,  25  Mich. 
83 ;  People  v.  Harding,  53  Mich.  48,  481,  18 
N.  W.  555,  19  N.  W.  155,  61  Am.  Rep.  95), 
we  must  hold  that  the  Legislature,  in  making 
and  changing  contracts,  had  knowledge  of  the 
reports  of  its  Attorney  Oeneral  and  Auditor 
General  upon  the  subject,  and  amended  its 
contract  with  reference  to  that  knowledge. 
If,  however,  there  were  any  doubt  about 
the  construction  to  be  placed  upon  this  amend- 
ment and  this  at  least  must  be  conceded, 
the  parties  to  the  contract  have  by  a  uniform 
course  of  conduct  for  nearly  50  years  given 
it  a  construction.  Where  parties  by  such  a 
uniform  course  of  conduct  for  a  long  time 
have  given  a  contract  a  particular  construc- 
tion, that  construction  will  be  adopted  by  the 
courts.  "The  practical  Interpretation  given 
to  contracts  by  the  parties  to  them,  while 
engaged  in  their  performance  and  before  any 
controversy  has  arisen  concerning  them,  Is 
one  of  the  best  indications  of  their  true  In- 
tent" 8  Current  Law,  830;  1  Id.  656;  Wil- 
son V.  Godkin,  136  Mich.  106,  98  N.  W.  985 ; 
9  Cyc.  588;  Clark  on  Cont  694;  2  Page  on 
Cont  1126;  TopllfC  v.  Topliff,  122  D.  8.  121, 
131,  7  Sup.  Ct  1057,  30  L.  Ed.  1110;  Leavitt 
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T.  Inyeetment  Co.,  54  Fed.  439, 4  C.  C.  A.  425 ; 
Staples  y.  Edwards,  etc..  Lumber  Co.,  66 
Minn.  16,  67  N.  W.  220;  Hill  v.  City  of 
Dulntb,  57  Minn.  231,  58  N.  W.  992 ;  Hosmer 
V.  McDonald,  80  Wis.  54,  49  N.  W.  112. 

Tbere  is,  In  my  opinion,  no  escape  from  tbe 
conclusion  tbat  from  1855  until  this  suit  web 
commenced,  both  parties,  through  their  duly- 
authorized  officials  and  agents,  so  construed 
the  amendment  of  1855.  Both  parties  have 
rested  npon  this  construction,  and  the  de- 
fendant has  made  its  Investments  under  it, 
and  now  tbe  attorneys  for  the  state  seek  to 
set  tbat  construction  aside  and  read  Into  this 
amendment  by  Implication  a  new  burden  the 
principal  of  which  is  now  about  $4,000,000, 
and  tbe  interest  at  least  as  much  more, 
amounting  to  nearly  half  the  capital  stock 
of  tbe  company,  as  shown  by  the  Information. 
It  api>ears  conclusively  from  the  reports  and 
records  referred  to  above,  that  all  the  data 
for  determining  this  question  were  before 
the  proper  agents  and  officials  of  the  state. 
Reverse  the  situation.  Suppose  the  state  had 
Insisted  upon  the  construction  it  now  places 
upon  that  amendment ;  suppose  the  defendant 
through  its  proper  officer,  its  president,  bad 
obtained  the  opinion  of  its  counsel  that  the 
tax  was  valid,  and  the  defendant  had  ac- 
quiesced in  this  construction;  could  It  after 
40  or  50  years  be  heard  to  say,  "The  con- 
struction is  wrong,  and  we  are  entitled  to 
receive  back  from  the  state  the  money  we 
have  paid  contrary  to  the  terms  of  our  agree- 
ment?" Or,  suppose  that  the  state,  as  one  of 
the  considerations  for  this  purchase  by  the 
defendant,  had  agreed  to  pay  it  annually  a 
certain  per  cent  npon  its  capital  stock,  tbe 
other  conditions  in  the  original  and  the 
amended  contract  being  tbe  same,  and  tbe 
state  bad  paid  only  upon  the  stock  and  loans 
invested  In  tbe  construction  of  tbe  road  in 
Michigan,  and  the  state  had  made  an  annual 
report  to  tbe  defendant,  stating  fully  the 
basis  of  tbe  annual  payments,  the  agreement 
requiring  the  reports  and  payments  to  be 
made  to  some  specified  officer  of  the  cor- 
poration, and  the  corporation  bad  taken  tbe 
advice  of  its  attorney  whether  the  state 
should  pay  for  investments  outside  the  state ; 
would  tbe  defendant  be  beard,  after  50  years 
of  acquiescence,  to  assert  a  contrary  construc- 
tion? Most  certainly  not  The  state  as  a 
contracting  party  must  be  content  to  have 
its  acts  judged  by  the  same  standard  tbat  is 
applicable  to  individuals.  Judged  by  this 
standard,  I  think  there  Is  no  doubt  as  to  tbe 
construction  of  the  amendment  of  1855.  It 
Is  suggested,  however,  tbat  this  point  is  not 
properly  raised  by  the  demurrer.  It  directly 
affects  the  questions  of  the  statute  of  limita- 
tions and  laches.  It  involves  all  or  sub- 
stantially all  there  is  of  complainanfs  claim. 
It  goes  to  the  whole  cause  of  action.  If  com- 
plainant baa  any  claim  aside  from  this,  I 
think  it  was  its  duty  to>  set  forth  such  claim 
and  the  facts  at  its  command  upon  which  it 


is  based.  If  the  facts  had  been  set  forth 
in  the  Information,  it  is  entirely  clear  that 
any  action  at  law  was  barred,  and  that  any 
action  in  equity  to  enforce  the  Hen  which  ex- 
isted 15  years  before  the  bringing  of  tiie 
suit  was  also  barred,  and  that  there  was 
no  fraudulent  concealment  Withoat  stating 
the  allegations  of  the  Information,  which 
would  unnecessarily  lengthen  this  opinion.  It 
is  sufficient  to  say  that  the  clear  inference  to 
be  drawn  from  them  Is  that  tbe  chief  if  net 
the  sole  controversy  arises  ovesr  the  failure 
to  report  the  capital  stock  and  loans  need 
under  the  amendment  of  1855  In  constrnctii^ 
the  road  outside  the  state. 

4.  There  is  no  allegation  in  tbe  infonnatioii 
that  the  proper  officers  of  the  state  did  not 
have  knowledge  of  the  facts  above  set  forth, 
and  of  tbe  action  of  the  state  antborities 
under  the  contract  prior  to  the  knowledge  o' 
the  relator  in  this  case,  the  then  Attomev 
General,  who  bad  been  in  office  but  a  short 
time,  or  that  such  officers  were  not  fnlly 
informed,  and  did  not  act  upon  such  Informa- 
tion. Assuming  that  the  Attorn^  General, 
the  relator,  was  tbe  proper  party  to  be  in- 
foi-med  npon  tbe  subject  there  is  no  allega- 
tion that  former  Attorneys  General  were  not 
fully  informed.  The  only  allegation  upon  the 
subject  is :  "Tliat  the  information  herein  s^ 
forth  and  contained  has  recently,  and  within 
six  months  prior  to  filing  this  informatioiL 
come  to  tbe  attention  and  knowledge  of  the 
relator."  The  knowledge  of  the  Attorney 
General  who  In  1852  gave  his  opinion  to  tbe 
Auditor  General  that  the  defendant  was  not 
liable  for  taxes  upon  stock  and  loans  invest- 
ed outside  the  state,  was  certainly  as  bind- 
ing upon  the  state  as  was  the  Ignorance  of 
the  Attorney  General,  the  relator  in  this 
case,  on  the  subject  50  years  later.  Shall 
it  be  assumed  that  the  distinguished  lawyer, 
Hon.  Jacob  M.  Howard,  who  waa  the  Attor- 
ney Ooieral  from  January  1,  1855,  until 
1860,  was  not  aware  of  the  opinion  of  his 
immediate  predecessor,  and  of  tbe  basis  uxwd 
which  the  defendant  made  Its  reports  and 
upon  which  the  taxes  were  based  daring  his 
incumbency  in  office,  and  that  if  it  bad  betrn 
bis  duty  to  commence  proceedings  be  would 
not  have  done  so?  When  a  party  Is  once  pos- 
sessed of  knowledge  through  his  agent  he  can- 
not afterwards  become  legally  ignorant  there- 
of because  his  subsequent  agents  did  not  ac- 
quire such  knowledge  by  notice  or  otherwise. 
Knowledge  once  acquired  by  a  principal 
through  bis  agents  cannot  afterwards  lapse 
into  legal  Ignorance.  There  is  no  allegation 
that  the  various  executives  of  the  state  were 
not  fully  informed.  On  the  contrary,  as 
above  shown,  some  of  them  were,  and  report- 
ed the  facts  In  their  messages  to  the  Legisla- 
ture. Hon.  John  T.  Rich  was  Conunissionpr 
of  Railroads  from  1887  to  1891,  and  after- 
wards for  four  years  Governor  of  the  state. 
Is  it  to  be  presumed  without  allegation  tbat 
he    was    not    informed    upon    the    subject? 
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There  is  no  allegation  that  the  Secretary  of 
State  to  whom  these  reports  were  first  made, 
or  that  the  Auditor  General,  to  whom  they 
seein  to  have  been  transferred,  were  not  In- 
formed of  the  basis  upon  which  the  taxes 
were  paid.  We  bold,  therefore,  that  the  alle- 
gation of  want  of  knowledge  by  the  relator 
Is  not  sufficient  to  raise  a  presumption  of 
lack  of  knowledge  on  the  part  of  the  proper 
officers  of  the  state,  who  evidently,  as  above 
shown,  were  cognizant  of  the  facts. 

5.  The  learned  counsel  for  the  relator  also 
assert  that  the  allegations  of  the  bill  or  in- 
formation must  upon  demurrer  be  taken  as 
true,  and  therefore  the  allegations  that  the 
defendant  during  all  these  years  did  falsely, 
fraudulently,  and  deceptively  conceal  the  real 
facts  from  the  state,  and  did  make  false  affi- 
davits, are  admitted.  We  think  counsel  are 
mistaken  In  the  application  of  that  rule.  A 
demurrer  admits  the  truth  of  the  facts  prop- 
erly pleaded.  It  does  not  admit  the  truth 
of  the  conclusions  which  the  pleader  draws 
therefrom.  There  Is  no  fact  alleged  upon 
which  to  base  the  charge  of  fraud,  falsehood, 
and  deceit,  except  the  allegation  of  conceal- 
ment If  the  facts  above  referred  to,  which 
were  evidently  at  the  pleader's  command, 
had  been  set  forth  in  this  information,  if  it 
had  appeared  that  no  cAiarge  was  made  of 
inaccuracies  in  the  reports  of  stock  and  loans 
inveated  in  the  state,  that  the  chief  dispute 
was  as  to  the  liability  for  stock  and  loans 
Invested  ontslde  the  state,  and  that  the  re- 
ports from  year  to  year  showed  this,  and 
the  pleader  had  then  added  the  allegation  of 
fraud,  etc.,  as  above  stated,  a  demurrer  would 
have  admitted  the  truth  of  the  facts  stated, 
but  would  not  have  admitted  the  conclusion 
of  fraud  and  deceit  drawn  therefrom  by  the 
pleader.  As  we  have  shown,  courts  are  en- 
titled to  consider  those  facts  as  if  they  were 
stated  in  the  information.  Under  the  conten- 
tion of  the  relator  upon  this  point,  a  demur- 
rer would  be  absurd,  for  an  admission  of 
fraudulent  concealment  of  the  cause  of  action 
would  admit  that  there  was  no  bar  to  the 
statute  of  limitations  as  to  an  action  at  law, 
or  a  suit  in  equity  to  enforce  a  lien. 

6.  If  I  am  correct  in  the  construction  of 
the  contract  as  above  stated,  and  also  in 
holding  that  the  construction  given  to  it  by 
the  parties  through  their  agents  for  so  many 
years  is  conclusive,  the  staieness  of  the  claim 
and  the  questions  of  laches  and  estoppel  be- 
come unimportant  We  said  in  State  v.  Rail- 
road Company,  supra,  "that  the  state,  as  well 
as  Individuals,  may  l>e  estopped  by  its  acts, 
conduct  silence  and  acquiescence,  is  estab- 
lished by  a  line  of  well-adjudlcated  cases," 
citing  authorities,  and  to  which  I  will  not 
here  again  refer.  That  case  was  cited  with 
approval  in  State  v.  Jackson,  etc.,  R.  R.  C!o., 
supra.  Herman  in  his  work  on  Estoppel  and 
Bes  AdJudlcaU  (section  1128)  states  the  rule 
applicable  to  the  state  thus :  "A  state  in  its 
contract  with  individuals  must  be  judged, 


and  must  abide  by  the  same  rules  which  gov- 
ern similar  cases  between  individuals,  and 
whenever  such  a  contract  comes  tefore  the 
courts  the  rights  and  obligations  of  the  con- 
tracting parties  will  be  adjudged  upon  the^ 
same  principles  as  If  both  contracting  partieii 
were  private  persons."  In  United  States  v. 
Beebe  (C.  C)  17  Fed.  36,  4  McCrary,  12.  the- 
government  sought  to  cancel  and  set  aside 
certain  land  patents  on  the  ground  of  fraud. 
Lapse  of  time  was  held  a  good  defense,  the 
court  holding  that  "when  the  government  be- 
comes a  party  to  a  suit  in  its  courts  it  is- 
bound  by  the  same  principles  that  govern  in- 
dividuals. When  the  United  States  volun- 
tarily appears  in  a  court  of  justice  it  at  the 
same  time  voluntarily  submits  to  the  law, 
and  places  itself  upon  an  equality  with  other 
litigants."  See,  also.  United  States  v.  Stin- 
son,  126  Fed.  907,  60  0.  O.  A  615. 

Counsel  for  the  relator  insist  that  the  estop- 
pel in  some  if  not  all  of  the  cases  cited  is 
based  upon  some  positive  official  act  of  an  offi- 
cer of  the  state,  and  that  estoppel  cannot  rest 
upon  nonaction.  I  do  not  understand  that 
the  authorities  make  this  distinction.  The- 
rule  is  that  if  a  party  fails  to  speak  when  he 
should  have  spoken,  and  the  other  party  acts 
upon  his  silence  or  acquiesence  to  his  preju- 
dice, he  will  not  be  heard  afterwards  to- 
speak.  There  is  no  logic  in  saying  that  under 
a  contract  the  state  is  estopped  by  some  posi- 
tive official  act  of  its  duly-authorized  agent 
and  that  it  is  not  estopped  by  positive  acqui- 
escence of  the  same  official  with  full  knowl- 
edge of  the  facts  before  him.  The  state  with 
the  necessary  facts  at  its  command  and  ap- 
pearing in  the  reports  made  to  it  by  the  de- 
fendant and  by  the  officers  of  the  state,  stood 
by  for  nearly  40  years  and  acquiesced  in  the 
method  of  computing  these  taxes  in  accord- 
ance with  the  defendant's  construction  of 
the  contract  during  the  entire  time  it  was  in 
force.  It  rested  11  years  longer  before  bring- 
ing action.  When  the  state  had  full  knowl- 
edge of  defendant's  claims  and  construction 
of  the  contract  it  became  its  duty  to  act  if  it 
claimed  a  contrary  construction.  Every  re- 
port made  to  and  accepted  by,  the  state  fol- 
lowed by  a  payment  and  acceptance  of  the 
money  became  a  settlement  and  can  only  be 
set  aside  on  the  ground  of  fraud  or  mistake. 
Such  a  course  of  conduct  on  the  part  of  tbe- 
state  would  be  most  unjust  and  Inequitable. 
It  would  lead  to  financial  ruin  in  many  cases. 
Few,  either  farmers,  business  men,  or  labor- 
ers could  permit  Indebtedness  to  thus  accumu- 
late for  50  years  without  resultant  ruin.  It 
is  true  that  the  entitles  of  the  parties  to  thi» 
suit  are  the  same  that  they  were  60  years  ago. 
But  it  is  equally  true  that  the  real  parties  in 
interest  are  not  the  same.  The  stockfaoiders- 
of  the  defendant  to-day  are  not  the  stockhold- 
ers of  from  11  to  60  years  aga  It  follows 
that  if  the  contention  of  the  relator  be  sua^ 
talned  the  present  stockholders  who  are  pre- 
sumed to  have  purchased  the  stock   with- 


Digitized  by 


Google 


784 


108  NORTHWESTBRN  REPOBTEB. 


<UI<A. 


knowledge  of  its  resources  and  liabilities, 
must  have  their  eecuritles  dlmliilslied  by 
|8,000,0u0  wbicb  would  bare  been  borne  by 
Btockbolders  of  former  days. 

This  is  not  a  case  for  tbe  application  of  the 
doctrine  invoked  In  behalf  of  tbe  relator  In 
State  ex  rel.  Bain  v.  Seaboard,  etc,  R.  R.  Co. 
(C.  C.)  52  Fed.  450.  In  that  case  the  tax  upon 
the  stock  of  the  company  depended  upon  the 
amount  of  the  income  and  the  dividends  paid, 
and  could  only  be  assessed  after  the  company 
had  made  the  proper  report.  It  made  no  re- 
ports, and  therefore  laches  could  not  be  Im- 
putable to  the  state  In  falling  to  enforce  it. 
Neither,  in  my  Judgment,  does  Auditor  Gen- 
eral V.  Railroad  Co.,  82  Mich.  426,  46  N.  W. 
730,  apply.  In  that  case  there  was  no  ques- 
tion of  the  statute  of  limitations  raised,  no 
contract  to  construe;  no  dispute  as  to  the 
amount  of  the  taxes,  or  that  the  lien  bad 
once  attached  to  the  property ;  neither  was 
there  any  doubt  as  to  the  duty  of  tbe  Auditor 
General  to  proceed.  Tbe  claim  of  the  pur- 
chasers of  the  railroad  property  was  that 
they  were  bona  flde  purchasers  and  that  the 
lien  was  lost  by  the  failure  of  the  Auditor 
General  to  proceed  to  collect  the  tax  as  soon 
as  be  might  have  done.  The  language  there 
used  is  entirely  appropriate  to  the  facts,  but 
is  not  appropriate  to  the  facts  of  this  case. 
On  the  contrary,  the  rule  in  St.  Paul,  etc.,  R. 
R.  Co.,  v.  Soge,  49  Fed.  315, 1  C.  C.  A.  256,  ap- 
plies to  this  case.  It  was  there  held  under 
similar  circumstances  that  evidence  was  al- 
most certain  to  be  lost  by  lapse  of  time ;  and 
that  that  alone  was  "sufficient  reason  for  re- 
quiring diligence  at  the  bands  of  a  suitor  In 
equity" ;  that  the  court  could  not  ignore  the 
fact  that  stock  and  bonds  of  corporations  are 
constantly  changing  hands  and  that  the 
purchasers  buy  with  reference  to  the  property 
and  resources  of  the  corporation  as  they  ex- 
isted at  the  time  of  purchase.  See,  also, 
Graham  v.  R.  R.  Co.,  118  U.  S.  161,  6  Sup.  Ct 
1009,  30  L.  Ed.  196.  It  Is  probable.  In  fact 
quite  apparent,  that  testimony  in  this  case  is 
lost  Thee  parties  dealt  through  their 
agents,  and  if  they  were  living  their  testi- 
mony as  to  what  was  done,  negotiations  that 
were  had,  the  claim  of  the  parties,  and  the 
action  taken  thereon,  would  be  competent  and 
perhaps  controlling  in  the  absence  of  other 
record  evidence.  E^rthermore,  it  is  entirely 
possible  that  in  the  expenditure  of  money  out- 
side tbe  Jurisdiction  of  the  state  a  different 
policy  would  have  been  pursued,  or  le?s  mon- 
ey Invested  if  the  defendant  had  understood 
that  the  property  so  invested  would  be  liable 
to  taxation  In  this  state  as  well  as  outside. 

Suppose  A.  sells  to  B.  certain  property  and 

business,  to  be  carried  on  only  within  tbe 

state  of  Michigan,  subject  to  a  burden  to  be 

V>rne  by  B.  and  paid  to  A.    B.  desires  to  ex- 

t>nd  his  business  to  other  states.    He  obtains 


permission,  and  tbe  contract  is  changed  with- 
out any  reference  to  the  bnrden.  In  tbe 
other  states,  where  the  business  Is  propose 
to  be  carried  on,  the  business  is  subject  to  uic- 
llar  burdens  which  B.  assumed  In  this  state. 
Tbe  question  arises  as  to  whether  that  burd» 
follows  tbe  business  and  investments  oat  of 
the  state.  A.  takes  advice  from  bis  connse'l. 
and  be  Is  advised  that  it  does  not.  B.  takes 
bis  Investments  for  50  years  upon  tbe  assninp- 
tlon  that  he  owes  A.  no  such  bordm.  Can  a. 
at  tbe  end  of  50  years  Insist  that  tbe  coatrsn 
bad  been  misconstrued,  and  that  B.  owes  hlc: 
tbe  burden?  If  the  rules  of  laches  and  estd^'- 
pel,  terms  which  are  interchangeable,  do  d<-: 
apply  to  such  a  case,  it  Is  difficult  to  cooceiV'T 
a  case  where  it  would  apply.  As  to  tiii- 
clalm  I  think  the  state  is  clearly  estopped  oc 
tbe  ground  of  laches  and  staleneas  of  tbe 
claim,  even  if  It  might  have  maintained  it- 
present  contention  at  tbe  beginning.  I  deui. 
it  due  to  the  actors  in  this  matter,  during  ill 
those  years,  who  cannot  now  speak  for  thoa- 
selves,  to  say  that  it  appears  from  the  rec- 
ords they  left  as  above  set  forth,  that  tbe} 
were  vigilant ;  that  they  undoubtedly  acted  in 
good  fnith,  and  npon  tbe  honest  constmctioc 
then  placed  upon  this  Important  contract. 

I  think  the  decree  should  be  reversed,  auu 
tbe  case  remanded  to  the  court  below  with 
permission  to  relator  to  amend  bis  bill  if  be 
bas  any  claim  outside  of  those  above  dlscnaseJ. 
and  that  be  should  set  out  more  particularly 
the  reasons  for  the  delay,  and  more  ^>ecific 
grounds  for  charging  fraud  and  deceit. 

Ad  Eundem.  Since  writing  tbe  above  (pin- 
ion, the  Supreme  Court  of  Illinois  has  decided 
a  case  which  Involves  the  constructlwi  of  a 
clause  in  their  Constitution,  claimed  to  for- 
bid tbe  payment  of  certain  fees  to  cer- 
tain public  officers,  and  which  has  a  direct 
l>earing  upon  tbe  construction  to  be  placed 
upon  the  contract  between  the  parties  to 
tbls  litigation.  In  it  the  court  say:  "But 
where  tbe  words  of  a  constitutional  provision 
admit  of  doubt,  the  court  may  and  ought  to 
consider  a  contemporaneous  and  practieil 
construction  given  by  the  Legislature  and 
those  concerned  in  tbe  administration  of  tbe 
law,  and  also  any  injurious  consequences 
which  would  follow  a  different  constroctioo. 
Where  a  particular  construction  has  been 
given  to  a  provision  and  it  bas  beea  contin- 
ued for  a  long  term  of  years  and  acquiesced 
in  by  tbe  public  at  large,  such  construction 
Is  entitled  to  great  weight  and  may  be  equal 
In  force  to  a  Judicial  cfmstmction.  Bruce  v. 
Schuyler,  4  Oilm.  221,  46  Am.  Dec.  447 ;  Bunn 
V.  People,  45  IlL  397;  Nye  v.  Foreman.  215  TO. 
285,  74  N.  E.  140;  8  Cyc.  736;  Cooler's  Const 
Llm.  67;  26  Am.  &  Eng.  Enc.  of  Law,  (2d  Ed.) 
633;"  County  of  Cook  V.  Healy  (IlL;  decided 
In  June,  1906)  78  N.  B.  623. 
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ROCKWITH,  Proa.  Atty.,  ex  rel.  KBRNS  et 

al.  T.  STATE  ROAD  BRIDGE  CO.  et  al. 
(Supreme  Conrt  of  Michigan.    Augroat  4,  1906.) 

Bbidges— Bridqk  Cohpanies— Expibation  of 
Fbanchibb— Reoboarizatioii. 

Where  a  corporation  was  organized  in  1875 
for  a  term  of  30  years,  when  the  Constitution 
of  1830  was  in  force,  which  provided,  in  article 
15,  i  10,  that  the  life  of  a  corporation  should  not 
be  more  than  80  years,  and  that  the  Legislature 
could  D«t  extend  Its  life,  and  in  article  10,  {  11, 
that  the  board  of  superrlsors  of  each  oreaniied 
county  might  provide  for  constructing  bridges 
under  such  restrictions  and  limitations  as  might 
be  prescribed  by  law,  and  in  article  18,  i  4, 
that  no  navigable  stream  should  be  bridged 
without  authority  from  the  lioard  of  supervis- 
ors of  the  proper  county,  and  a  resolution  of 
the  board  of  supervisors  of  the  county  author- 
ized the  corporation  to  construct  a  bridge  and 
collect  tolls,  without  purporting  to  give  the 
power  to  its  successors,  the  corporation  could 
not,  on  the  expiration  of  its  charter  In  1905, 
by  reorganizing  for  an  additional  term  of  30 
years,  become  entitled  to  continue  the  collection 
of  tolls  without  further  authority  from  the 
tioard  of  (aperTisorB. 

Appeal  from  Circuit  Court,  Saginaw  Coun- 
ty, In  Chancery;  William  G.  Gage,  Judge. 

Action  by  Frank  A.  Rockvrlth,  prosecut- 
ing attorney,  on  the  relation  of  Joseph  W. 
Kerns  and  others,  against  the  State  Road 
Bridge  Company  and  others.  Decree  In  fa- 
vor of  relators,  and  defendants  appeal.  Af- 
firmed. 

Argued  before  CARPENTER,  a  J.,  and 
McALVAY,  GRANT,  HOOKER,  and 
MOORE,  JJ. 

De  Vere  Hall  (W.  F.  Paine,  of  counsel), 
for  appellants.  Frank  A.  Rockwtth  (Lorenzo 
T.  Durand  and  Frank  B.  Emerick,  of  coun- 
sel), for  appellees. 

MOORE,  J.  This  is  a  proceeding  brought 
to  have  the  defendants  enjoined  from  unlaw- 
fully collecting  toll  from  people  having  oc- 
casion to  pass  over  a  bridge  across  the  Tlt- 
tabawassee  river.  The  court  below  granted 
a  writ  of  injunction.  The  proceeding  -  is 
brought  here  by  appeal. 

It  is  the  claim  of  the  relator  that  on  the 
17th  day  of  December,  1876,  a  corporation 
known  as  the  State  Road  Bridge  Company 
was  organized  for  a  period  of  30  years  and 
for  the  purpose  of  constructing  and  main- 
taining a  bridge  over  the  TIttabawassee  riv- 
er, and  that  the  life  of  said  corporation  dos- 
ed December  17, 1006.  It  is  the  ftirther  claim 
that  the  board  of  supervisors  on  the  18th 
of  January,  1873,  undertook  to  authorize  by 
resolution  said  bridge  company  to  build  a 
bridge  across  said  river,  and  said  company 
afterwards  erected  said  bridge,  but  that  said 
board  was  without  authority  to  pass  such 
resolntion  for  several  reasons,  but  principally 
because  no  petition  had  been  presented  to  the 
traard  of  supervisors  as  required  by  law.  It 
is  further  claimed  that  defendants  Paine, 
Booldin,  and  Paine  are  now  acting  as  the 
State  Road  Bridge  Company.  It  is  also 
claimed  that  said  bridge  is  out  of  repair  and 
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for  more  than  a  year  lias  not  been  reasonably 
safe  and  fit  for  public  travel;  that  the  planks 
are  old,  decayed,  and  worn,  and  the  abut- 
ments are  unsafe.  That  said  bridge  is  part 
of  the  public  highway,  that  the  public  au- 
thorities have  attempted  to  take  possession 
of  said  bridge  and  are  kept  by  defendants 
from  doing  so  by  threatening  to  use  force; 
that  said  defendants  by  reason  of  the  prem- 
ises are  now  and  have  been  continuously 
for  a  period  of  six  months  past,  maintaining 
a  public  nuisance  on  said  highway.  The 
defendants  demurred  to  the  petition  of  relat- 
ors. 

The  claim  of  the  appellee,  then,  is,  first, 
that  defendants  were  never  legally  author- 
ized to  build  the  bridge  and  collect  the  tolls; 
second,  that  conceding  it  was  autliorized, 
that  its  authority  ceased  December  17,  1905, 
when  its  charter  expired;  tliird,  that  under 
its  charter  it  was  I>ound  to  keep  said  bridge 
in  repair  and  reasonably  safe  and  fit  fo^ 
travel,  and  that,  Instead  of  doing  so,  it  has 
allowed  It  to  become  so  ont  of  repair  that  it 
Is  unsafe  and  a  pnbllc  nuisance.  The  defend- 
ants claim  that  the  defendant  company  waa 
organized  as  stated  by  appellee,  that  the 
board  of  supervisors  having  authority  con- 
ferred upon  it  a  franchise  without  limita- 
tion as  to  time  to  build  and  maintain  the 
bridge  and  collect  tolls.  It  is  further  claim- 
ed that,  though  the  life  of  the  defendant  cor- 
poration was  in  the  first  instance  but  30 
years  (we  quote  from  brief  of  counsel)  "On 
October  24, 1905,  respondent  corporation,  pro- 
ceeding under  Act  No.  328,  p.  606,  Pub.  Acts 
of  1905,  took  the  necessary  steps  and  there- 
upon renewed  its  corporate  life  for  a  further 
period  of  90  years  from  December  16,  1906." 
By  the  action  taken  respondent  corporation 
claims  "it  is  vested  for  a  further  term  of  30 
years  with  all  the  autliority  possessed  under 
Its  original  articles  of  inconporation,  and 
empowered  to  continue  the  collection  of  tolls 
the  same  as  though  its  corporate  life  had 
not  originally  been  limited  to  30  years."  It 
Is  conceded  the  board  of  supervisors  has  tak- 
en no  action  since  1873,  in  relation  to  this 
company.  The  Important  question  Is:  Have 
the  defendants  the  right  to  exact  toll  subse- 
quent to  December  17,  1905?  It  is  the  claim 
of  defendants  that  as  the  franchise  given 
to  it  by  the  board  of  supervisors  was  without 
limitation,  that  when  It  was  reorganized  for 
a  term  of  30  years.  It  had  the  same  authority 
to  collect  tolls  that  It  bad  in  the  first  in- 
stance, citing  Detroit  St.  Ry.  Co.  v.  Detroit, 
64  Fed.  628,  12  C.  G.  A.  365,  Louisville  Trust 
Co.  V.  Cincinnati,  76  Fed.  206,  22  C.  a  A. 
334,  and  other  cases. 

We  shall  not  undertake  an  analysis  of  all 
these  cases,  but  an  examination  of  them  will 
show  they  are  distinguishable.  In  Detroit 
Street  Railway  Co.  v.  Detroit,  supra,  as 
shown  by  the  opinion,  the  grant  was  to  the 
grantees  named  and  "their  successors  or 
assigns."  In  Louisville  Trust  Co.  v.  Cincin- 
nati, supra,  as  appears  by  the  opinion  there 
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Is  no  limit  to  the  duration  of  the  corpon- 
tion.  In  the  case  at  bar  when  the  defend- 
ant corporation  came  Into  existence  ita  life 
could  not  be  longer  than  30  years,  because 
of  section  10,  art.  15,  of  the  Constitution  of 
1850,  and  It  was  not  in  the  power  of  the 
r.«gi8lature  to  extend  Its  life.  Attorney  Gen- 
eral V.  Perkins,  73  Mich.  330,  41  N.  W.  426. 
At  the  time  the  defendant  corporation  came 
Into  existence  the  following  constitutional 
provisions  existed:  "The  board  of  super- 
visors of  each  organized  county  may  provide 
for  laying  out  liighways,  constructing  brid- 
ges, and  organizing  townships,  under  such  re- 
sfarlctlons  and  limitations  as  shall  be  prescrib- 
ed by  law."  Article  10,  S  11.  "No  navigable 
stream  in  this  state  sliall  be  either  bridged 
or  dammed  without  authority  from  the  board 
of  supervisors  of  the  proper  county  under 
the  provisions  of  law.  No  such  law  shall 
prejudice  the  right  of  Individuals  to  the  free 
navigation  of  such  streams  or  preclude  the 
state  from  the  fiurther  improvement  of  the 
navigation  of  such  streams."    Article  IS,  8  4. 

The  situation,  then,  was  that  a  corpora- 
tion came  into  being,  the  life  of  which  was 
limited,  not  only  by  its  articles  of  associa- 
tion, but  by  the  OOnstltution  of  the  state, 
to  80  years.  This  corporation,  then,  applied 
to  the  only  body,  the  board  of  supervisors, 
that  could  give  it  a  franchise  to  bridge  a 
navigable  stream  and  to  collect  toll.  An  at- 
tempt was  made  to  grant  to  it,  not  to  its 
successors  or  assigns,  the  franchise  it  ask- 
ed. Conceding  that  the  action  of  the  Itoard 
of  supervisors  was  regular  we  tblnt  it  very 
clear  the  board  of  snpervlsors  did  not  In- 
tend to  grant,  and  the  grantees  did  not  sup- 
pose they  were  getting  a  franchise  for  a  loit- 
er period  of  time  than  the  life  of  the  corpo- 
ration. See  Electric  Light  Company  v.  Wy- 
andotte, 124  Mich.  43,  82  N.  W.  821;  Turn- 
pike Oo.  V.  Illinois,  06  U.  S.  63,  24  L.  Ed.  651. 
Is  it  possible,  then,  that  by  the  act  of  one 
of  the  parties  In  reorganizing  (and  we  ex- 
press no  opinion  as  to  whether  that  reorgan- 
ization was  valid)  and  without  consulting 
the  board  of  supervisors,  a  franchise  which 
In  the  first  Instance  was,  because  of  the 
limitation  of  the  life  of  the  grantee  and  the 
then  existing  provisions  of  the  law,  limited 
to  30  years,  given  validity  for  another  30 
years?  We  think  the  answer  to  this  question 
must  be  in  the  negative. 

We  have  examined  the  other  contentions 
of  counsel.  We  do  not  deem  It  necessary  to 
discuss  them. 

The  decree  of  the  court  below  is  afDrmed, 
with  costs. 


GESSNER  et  al.  v.  MINNEAPOLIS,  ST.  P.  & 
S.  8.  M.  RY.  CO. 

(Supreme  Court  of  North  Dakota.     June  23, 
1906.    Rehearing  Denied  July  30,  1906.) 

1,  ACKNOWUDOMENT— CebXIFICATB— ACKNOWL- 
EDOMERT  BY  COBPORATION. 

Under  the  statutes  of  this  state  it  Is  essen- 
tial to  an  acknowledgment  by  a  corporation  that 


the  admowledgment  ritall  show  that  the  officer 
■Mnming  to  act  for  it  in  executing  the  instn:- 
ment  acknowledged  that  the  corporation  execut- 
ed it. 

[EM.  Note. — For  caaes  in  point,  see  toL  1, 
Cent.  Dig.  Acknowledgment,  f  21&] 

2.  ABBITRA.TIOII  A.Z«n  AWABI>— ERTBT  OW  JvDG- 
IfENT— ACKROWlXDQlfEirr. 

To  authorize  the  entry  of  Jadgment  npos 
motion,  as  upon  a  statntory  award  under  Bectiom 
7682  to  7712,  inclusive.  Rev.  Codes  1903.  tlx 
agreement  for  submission  must  be  acknowledsai^ 
by  the  parties  thereto  in  the  same  manner  as  i 
conveyance  of  real  property. 

3.  Saiee— Commor-Law  AwAxn. 

A  judgment  entered  npon  motion  apon  *z 
award  which  is  invalid  as  a  statntory  award 
cannot  be  sustained  npon  the  groond  that  it  is 
sufficient  as  a  common-law  award.  Sndi  award> 
are  not  enforceable  by  judgments  entered  npcp 
motion,  but  by  actions  in  which  Joriadiction  is 
acquired  by  the  service  of  process. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bottineaa 
(bounty;  E.  B.  Goss,  Judge. 

Action  by  Fred  Gessner  and  another 
against  the  Minneapolis,  St  Paul  &  Sanlt  Ste. 
Marie  Railway  Ck)mpany.  From  a  Judgmect 
in  favor  of  defendant,  plaintUIs  appeal.  Re- 
versed. 

Noble,  Blood  &  Adamson,  for  appellants. 
Leanord  W.  Gammons,  for  respondent. 

YOUNG,  J.    The  plaintiffs  taSTe  appealed 
from  a  judgment  entered  upon  defendant'^ 
motion  upon  an  alleged  statutory  award  of 
arbitrators.    The  matter  in  controvert  is 
the  amount  of  damages  the  plaintiff  will 
sustain  by   reason  of   the  construction   b.T 
the  defendant  railway  company  of  Its  rc»d 
across  the  plaintiff's  land.    The  proceedings 
which  resulted  In  the  judgment  were  had  un- 
der chapter  38  of  the  Code  of  Civil  Procedure, 
being  sections  7692  to  7712,  inclusiye.  Rev. 
Codes  1905.    Section  7692  authorizes  all  per- 
sons capable  of  contracting  to  submit  to  the 
decision  of  arbitrators  any  controversy  which 
might  be  the  subject  of  a  dvil  action  except 
the   question  of  title  of  real   property   in 
fee  or  for  life.    Section  7693  reads  as  follows: 
"The  submission  to  arbitration  must  be  in 
writing   and   acknowledged   by   the    parties 
thereto  in  the  same  manner  as  a  conveyance 
of  real  property  and  may  fix  the  time  on  or 
before  which  the  award  shall  be  made,  and 
provide  that  judgment  may  be  entered  upon 
the  award  by  the  district  court  in  and  for  a 
specified    county."     Other   sections   provide 
for  the  taking  of  an  oath  by  the  arbitrators 
before  acting,  give  them  authority  to  fix  a 
time  and  place  for  bearing,  authority  to  se- 
cure the  attendance  of  witnesses,  to  adminis- 
ter oaths,  to  adjourn,  and  to  make  an  award 
and  provide  the  manner  in  which  it  shall  be 
executed  and  for  Its  filing  with  the  clerk  of 
the    district   court     Section   7698    provides 
that:    "Any  party  to  the  submission  at  any 
time  within  one  year  after  the  award  is  filed, 
and  upon  eight  days'  notice  to  the  adverse 
party  may  move  the  court  designated  in  tbe 
submission  to  affirm  the  award.    •    •    •" 
Sections  7702  and  7703  provide  for  the  entry 
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of  Judgment  wben  the  award  1b  affirmed. 
The  arbitrators  awarded  the  plaintiff  dam- 
ages In  the  sum  of  $1,060.  The  plaintiffs 
contested  the  affirmance  of  the  award  and  the 
edtry  of  judgment  upon  Beveral  grounds, 
chief  of  which,  and  the  only  one  we  will 
consider,  is  the  alleged  want  of  legal  author- 
ity to  make  it.  This  Is  based  upon  the  al- 
leged legal  insufficiency  of  the  written  agree- 
ment, under  which  the  arbitrators  assume  to 
act.    It  is  as  follows: 

"Know  all  men  by  these  presents,  that 
this  agreement  made  and  entered  into  this 
29th  day  of  May,  A.  D.  1005,  by  and  between 
Fred  Gessner  and  Amelia  Gessner,  his  wife, 
party  of  the  first  part,  and  the  Minneapolis, 
St.  Paul  &  Sault  Ste.  Marie  Railway  Com- 
pany, party  of  the  second  part:  Wltnesseth 
that  the  said  party  of  the  first  part  hereby 
agrees  with  the  party  of  the  second  part  to 
submit  the  matter  of  the  damages  and  the 
value  of  the  land  necessarily  caused  by  the 
construction  and  building  of  the  party  of  the 
second  parfs  railway  over  and  across  the 
land  owned  by  the  party  of  the  first  part 
being  described  as  the  southeast  quarter  of 
the  southeast  quarter  of  section  fifteen  (16) 
and  the  southwest  quarter  of  the  southwest 
quarter  of  section  fourteen  (14)  all  In  town- 
ship one  hundred-sixty  (160)  range  seventy- 
nine  (79).  That  the  strip  or  parcel  of  land 
required  by  said  second  party  shall  be  one 
hundred  feet  wide,  running  from  the  east 
side  to  the  west  side  of  said  described  land. 
And  shall  be  submitted  to  a  board  of  arbitra- 
tion composed  of  the  following  named  per- 
sons: R.  H.  Rafter,  J.  G.  Kane,  and  Fred 
WenUandt.  That  said  arbitration  shall  be 
awarded  by  said  board  on  the  29th  day  of 
May,  1905,  and  that  the  award  made  by  said 
board  of  arbitrators  may  be  entered  as  a 
Judgment  In  the  district  court  of  Bottlnean 
county.  North  Dakota,  of  the  Eighth  Judi- 
cial district,  and  that  said  parties  shall  abide 
by  the  decision  of  said  board  of  arbitration. 
Fred  Gessner.  Amelia  Gessner.  Minneapo- 
lis. St  Paul  &  Sault  Ste.  Marie  Ry.  Co.,  by 
Guy  li.  Scott  Agent  [Witness:]  A.  O. 
Russell.    Adolph  Buckholz. 

"State  of  North  Dakota,  County  of  Bot- 
tineau—«.:  On  this  29th  day  of  May,  A.  D. 
1905,  before  me  personally  appeared  Fred 
Gessner  and  Amelia  Gessner,  his  wife,  and 
Minneapolis,  St  Paul  &  Sault  Ste.  Marie 
Railway  by  their  agent  Guy  L.  Scott,  known 
to  me  to  be  the  persons  who  are  described  In 
and  who  executed  the  within  instrument  and 
acknowledged  to  me  that  they  executed  the 
same.  Witness  my  hand  and  my  official 
seal  the  day  and  year  above  written.  A.  C. 
Russell,  Notary  Public.  [Seal.]" 

The  award  which  was  signed,  witnessed, 
acknowledged,  and  filed  was  as  follows: 
"We,  the  undersigned  board  of  arbitrators 
being  chosen  according  to  law  to  award  the 
damages  caused  by  the  construction  of  the 
MinneapoUs,  St  Paul  &  Sault  Ste.  Marie 
Railway  Company's  railroad  over  and  across  | 


the  S.  E.  V4.  of  S.  E.  ^  of  section  fifteen  (16) 
and  the  S.  W.  %  of  S.  W.  %  of  section 
fourteen  (14)  In  township  one  hundred  and 
sixty  (160)  of  range  seventy-nine  (79),  said 
described  land  being  owned  by  Fred  Gessner, 
hereby  award  that  the  damages  of  said  land 
In  favor  of  Fred  Gessner  shall  be  ten  hundred 
sixty  and  no  100  dollars;  that  the  said 
amount  shall  be  in  full  for  all  damages  and 
the  value  of  the  land  required  by  said  rail- 
way company  for  a  strip  of  land  100  feet 
wide,  extending  across  from  the  east  side 
to  the  west  side  of  said  land  as  said  rail- 
road Is  now  located  and  established." 

Plaintiffs*  counsel  contend  that  the  written 
agreement  for  submission  was  void  and  fur- 
nished no  authority  for  an  award,  under  the 
statute,  for  two  reasons:  (1)  That  it  was 
not  acknowledged  by  the  defendant  railway 
company;  and  (2)  It  did  not  definitely  de- 
scribe the  land  which  the  defendant  proposed 
to  take.  We  will  consider  only  the  first 
ground,  the  alleged  absence  of  an  acknowl- 
edgment by  the  defendant  corporation.  It  will 
be  seen  by  referring  to  the  agreement  that  It 
was  signed  and  acknowledged  by  the  plain- 
tiffs; also  that  one  Guy  L.  Scott  who  de- 
scribed himself  as  defendant's  agent,  signed  It 
and  acknowledged  that  he  executed  it  This 
is  not  an  acknowledgment  that  the  corpora- 
tion executed  it  Acknowledgment  by  corpo- 
rations are  governed  by  section  35S4,  Rev. 
Codes  1899  (section  5022,  Rev.  Codes  1905). 
This  section  provides  that  the  officer  execut- 
ing an  Instrument  for  a  corporation  must  ac- 
knowledge "that  such  corporation  executed 
the  same."  A  substantial  compliance  with 
this  section  Is  essential  to  the  validity  of  the 
acknowledgment  The  acknowledgment  by 
Scott  that  he  executed  the  Instrument  cannot 
take  the  place  of  an  acknowledgment  that 
the  defendant  corporation  executed  It  It  is 
not  necessary  to  consider  the  farther  con- 
tention presented  by  plaintiff's  counsel  that 
there  Is  no  proof  of  Scott's  authority  to  make 
the  agreement  to  submit  the  question  of  dam- 
ages to  arbitration,  for  it  Is  clear,  conceding 
his  authority,  that  this  could  be  done  only 
in  the  manner  provided  by  statute;  that  is, 
through  an  Instrument  acknowledged  by  the 
corporation.  An  agreement  executed  and  ac- 
knowledged in  the  manner  provided  by  the 
statute  Is  essential  to  the  validity  of  a  stat- 
utory award.  Without  It  the  provisions  re- 
ferring to  the  power  of  arbitrators  and  au- 
thorizing the  court  without  action  and  upon 
a  mere  motion  to  enter  judgment  upon  the 
award,  have  no  application.  So  far  as  the 
proceedings  are  statutory,  the  provisions  of 
the  statute  must  be  complied  with.  Other- 
wise the  arbitrators  have  no  authority  to  act 
and  the  court  is  without  jurisdiction  to  enter 
judgment  An  award  of  arbitrators  cannot 
be  enforced  by  the  entry  of  judgment  thereon 
summarily,  unless  it  In  all  respects  conforms 
to  the  statutory  provisions  authorizing  It 
Where  it  does  not  it  can  be  enforced,  If  at 
all,  only  by  action.    A  want  of  acknowledc- 
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ment  snch  as  exists  In  this  case  is  a  fatal 
jurisdictional  defect,  and  will  not  sustain  a 
Judgment  And  so  the  courts  hold.  Oibaon 
▼.  Burrows  (Mich.)  8  N.  W.  200;  Gallagher 
r.  Kern,  31  Mich.  138;  McOunn  v.  Hanlin,  29 
Mich.  476;  Barney  v.  Flower  (Minn.)  7  N.  W. 
823;  Fink  t.  Fink,  8  Iowa,  313;  Abbott  ▼. 
Dexter,  60  Mass.  108;  Heath  v.  Tenney,  60 
Mass.  380 ;  Burghardt  t.  Owen,  79  Mass.  300; 
Burkland  v.  Johnson  (Neb.)  70  N.  W.  38& 
See,  also.  Darling  v.  Darling,  16  Wis.  644; 
Steel  V.  Steel,  1  Nev.  27;  Low  v.  Nolte,  15 
111.  368;  Moody  v.  Nelson,  60  111.  229;  Hold- 
rldge  V.  Stowell  (Minn.)  40  N.  W.  259.  The 
Judgment  in  this  case  is  based  wholly  upon 
the  alleged  award.  The  plaintiff  challenged 
its  legality  and  opposed  its  affirmance  and 
the  right  of  court  to  enter  Judgment  upon  It 
The  contention  that  the  trial  court  erred  in 
holding  that  the  written  agreement  was  suf- 
ficient to  give  It  Jurisdiction  to  proceed  as 
upon  a  statutory  award  must  for  the  reason 
above  stated  be  sustained  and  the  Judgment 
be  set  aside. 

Counsel  for  defendant  contends  that,  al- 
though the  return  of  the  arbitrators  cannot 
be  sustained  as  a  statutory  award,  it  can 
and  should  be  sustained  as  a  common-law 
award.  Upon  this  we  express  no  opinion. 
The  question  Is  not  involved.  The  Judgment 
appealed  from  rests  upon  an  alleged  statu- 
tory award  entered  upon  motion.  It  Is  void 
because  of  the  absence  of  Jurisdiction.  Ju- 
risdiction to  enter  the  Judgment  would  not 
attach  by  showing  that  the  award  was  good 
at  common  law.  Such  awards  constitute 
causes  of  action  enforceable  by  action  in 
which  Jurisdiction  Is  acquired  by  the  service 
of  process.  There  Is  no  warrant  of  law  for 
the  entry  of  Judgment  on  such  awards  by 
motion  as  in  the  case  of  awards  made  in  pur- 
suance of  and  under  the  authority  of  the 
statute. 

Judgment  reversed.    All  concur. 


ROBERTSON  v.  MOSES  et  al. 

(Supreme  Court  of  North  Dakota.     Feb.  24, 
1906.    Rehearing  Denied  July  30,  1906.) 

L  Sales— Wabbanty— Action— Evidence. 

In  an  action  to  recover  damages  upon  an 
alleged  warranty  of  the  value  of  certain  bank 
stock,  which  was  tried  to  the  court  without  a 
jury,  it  is  held  that  the  findings  for  plaintiff  are 
sustained   by   the   evidence. 

2.  Same— Dakaoes. 

The  face  or  prima  facie  value  of  a  promis- 
sory note  at  any  point  of  time  is  the  principal 
with  the  Interest  then  accrued.  It  does  not  in- 
clude unearned  interest ;  and  this  is  true,  even 
though  the  unearned  interest  has  in  form  been 
added  to  the  face  of  the  note. 

3.  Same. 

The  defendants.  In  the  sale  of  certain  bank 
stock  to  plaintiff,  guarantied  that  it  was,  when 
estimated  by  the  assets  and  liabilities  of  the 
bank  as  disclosed  by  its  books,  of  a  certain  val- 
ue. In  making  the  computation  they  included 
*.tia  oneamed  interest  upon  the  bills  receivable 
ac  «n  asset  Held,  that  the  recovery  awarded 
plaintiff  by  the  trial  court  for  the  difference  in 


value  resulting  from  tiie  erroneous  compotatina 

was  proper  and  correct  in  amount 

4.  PLEADiiia — ^Vabiaitcb— Materiautt. 

Under  our  statute  (section  5293.  Re*. 
CJodes  1899)  a  variance  in  a  civil  action  is  cot 
material  unless  it  has  actually  misled  the  ad- 
verse party  to  his  prejudice  in  maintaining  hit 
action  or  defense^ 
6.  Same. 

Upon  the  facta  stated  in  the  opinion  it  is 
held  that  there  was  no  material  v&riance  be- 
tween the  pleadings  and  proof,  and,  fartlier, 
that  the  trial  court  was  not  guilty  of  an  IrTec- 
nlarlty  in  its  proceedings. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Grand  Forkf 
County ;  C.  J.  Fisk,  Judge. 

Action  by  Jamea  Robertson  against  WUIlam 
Moses  and  another.  Vtom  a  Judgment  is 
favor  of  plaintiff,  and  an  order  denying  a 
new  trial,  defendants  appeal.    AfBrmed. 

Guy  C.  H.  Ck)rll88,  for  appellants.  Charla 
F.  Templeton,  for  respondent 

YOUNG,  J.  The  plaintiff  brought  this  ac- 
tion to  recover  damages  for  the  breach  of  sb 
alleged  guaranty  of  the  value  of  80  shares  of 
stock  In  the  Citizens'  State  Bank  of  Drayton, 
which  were  sold  to  the  plalntUf  by  the  defeid- 
ants  In  February,  1903.  The  complaint  al- 
leges that  the  defendants  sold  the  stock  at 
$112.50  per  share  and  as  an  Indnc«aent  to  the 
purchase  represented  "that  said  stock  was 
then  worth  the  sum  of  $112.50  per  share  and 
promised  and  agreed  that  If  said  stock  was 
not  then  actually  worth  the  sum  of  $112J0 
per  share  the  defoidants  would  thereafter, 
upon  the  plaintiffs  request  pay  to  him  in 
cash  a  sum  of  money  equivalent  to  the  fUBer- 
ence  between  the  actual  cash  value  of  said 
stock  and  the  price  paid  therefor" ;  that  the 
plaintiff  relied  upon  said  promise;  that  the 
stock  was  actually  only  worth  $90  per  share; 
that  plaintiff  has  demanded  the  payment  of 
the  difference,  which  demand  has  been  re- 
fused— end  prays  for  Judgment  for  $1,800> 
which  Is  the  amount  of  the  alleged  difference 
In  value.  The  defendants  In  answer  to  the 
complaint  admit  the  sale  of  the  etodk  and  at 
the  price  alleged  in  the  complaint  but  deny 
making  any  guaranty  whatever  In  connection 
with  the  sale  and  allege  that  the  plaintiff 
made  a  full  and  personal  examination  of  the 
hills  receivable,  assets,  llablUtieB,  and  affairs 
of  said  bank,  and  relied  upon  said  investiga- 
tion in  purchasing  said  stock ;  that  the  only 
representations  made  by  defendants  "was  to 
present  for  the  inspection  of  said  plaintiff, 
previous  to  said  sale,  the  books,  papers,  and 
assets  of  said  bank,  to  be  examined  by  plain- 
tiff before  purchasing  said  stock."  The  case 
was,  by  stipulation  of  coimsel,  tried  to  the 
court  without  a  jury.  The  findings  were  In 
favor  of  plaintiff.  The  court  found  that  the 
stock  was  actually  worth  $92.65  per  share  at 
the  date  of  the  transfer.  Otherwise  the  find- 
ings followed  substantially  the  language  of 
the  complaint  In  addition  the  court  made 
the  following  finding:    '^he  court  of  Its  om 
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motion  finds  that  at  the  time  of  tb«  sale  of 
the  said  stock  It  was  agreed  between  the  par- 
ties that  In  estimating  the  value  thereof,  only- 
such  assets  and  liabilities  of  the  bank  should 
be  considered  as  the  books  and  papers  of  the 
bank  then  disclosed.  And  the  actual  value 
of  said  stock  as  hereinbefore  found  Is  based 
upon  the  then  actual  value  of  such  assets  and 
the  amount  of  the  then  existing  liabilities  as 
the  books  and  papers  of  the  bank  then  dis- 
closed." The  amount  of  the  recovery  award- 
ed was  $1,688,  being  the  difference  between 
$92.65  per  share  and  $112.50  per  share,  which 
viras  the  amount  paid  for  the  stock.  Defend- 
ants moved  for  a  new  trial  upon  a  statement 
of  case,  alleging  as  grounds  therefor:  (1) 
"Irregularity  In  the  proceedings  of  the  court 
and  abuse  of  discretion  by  which  the  defend- 
ants were  prevented  from  having  a  fair  trial. 
(2)  Surprise  which  ordinary  prudence  could 
not  have  guarded  against,  In  that  the  court 
unexpectedly  decided  the  case  upon  a  ground 
not  set  forth  in  the  complaint  and  not  liti- 
gated on  the  trial."  The  motion  was  denied, 
and  defendants  have  appealed  from  the  order 
denying  the  same  and  from  the  Judgment. 

The  grounds  urged  for  reversal  upon  this 
appeal  are  those  presented  upon  the  motion 
for  new  trial;  1.  e.,  (1)  Insufficiency  of  the 
evidence  to  Justify  the  findings,  and  (2)  Irreg- 
ularity In  the  proceedings  of  the  court  and 
surprise  and  prejudice  resulting  therefrom. 
Are  the  findings  Justified  by  the  evidence? 
Tbis  question  must  receive  an  affirmative 
answer.  The  court  fonnd  in  substance  (con- 
struing the  preceding  finding  as  modified,  as 
we  most,  by  the  finding  made  by  the  court  on 
its  own  motion  and  al>ove  set  out),  that  the 
parties  to  the  sale  agreed  that  the  value  of 
tbe  stock  should  be  determined  from  such  as- 
sets and  liabilities  of  the  bank  as  were  thm 
disclosed  by  its  books  and  paper;  that  the 
defendants  represented  that  the  actual  value 
ot  the  stock  figured  upon  this  basis  was  $112.- 
60  per  share,  and  agreed  that  if  it  was  not 
of  that  value  to  make  good  the  difference  up- 
on demand ;  and  that  the  actual  value  of  the 
stock  computed  upon  the  basis  thus  agreed 
upon  was  only  $92.65  per  share.  Eight  wit- 
nesses testified  relative  to  the  transaction. 
These  Include  the  plaintiff  and  the  two  de- 
fendants, two  clerks  wlio  were  then  employed 
In  the  bank,  a  director  who  heard  the  matter 
discussed  between  the  plaintiff  and  defend- 
ants at  numerous  meetings  of  the  directors 
and  two  cashiers  of  other  banks  who  were 
chosen  as  arbiters,  and  went  to  Drayton  for 
the  purpose  of  adjusting  the  controversy. 
The  statements  of  the  several  witnesses  differ 
In  language  and  in  some  respects  in  sub- 
stance 80  that  it  may  be  said  there  are  as 
many  versions  of  the  transaction  as  there  arc 
witnesses,  but  as  to  the  vital  and  controlling 
facts  found  by  the  trial  court  there  is,  as  we 
view  it,  no  substantial  conflict 

The  capital  stock  of  the  bank  was  $15,000 
which  was  divided  Into  150  shares.    The  de- 


fendant Moses  was  president    He  was  al 
so  connected   with  two  other   banks.    The 
defendant  Wylle  had  been  <«ie  of  its  directors 
from  its  organization  in  1898,  and  for  about 
a  month  preceding  the  sale  to  the  plaintiff 
had  been  acting  as  cashier.    On  or  about  the 
3d   day  of   February,   1903,   the  defendants 
sold  and  transferred  the  80  shares  of  stock 
in  question  which  was  the  controlling  interest, 
to  the  plaintiff  and  the  latter  took  possession. 
Previous  to  that  time  the  plaintiff  had  bad 
no  experience  In  banking,  and  was  Ignorant 
of  banking  terms  and  methods,  and  was  not 
competent  to  compute  the  value  of  bank  stock 
from  an  examination  of  the  books.     He  had 
known  Mr.  Wylle  for  many  years,  and  liad 
confidence  in  his  integrity.    His  proposition 
was  to  buy  the  stock  for  what  It  was  worth, 
and  he  left  it  with  the  defendants  to  compute 
its  value,  and  relied  upon  their  assurance  that 
the  amount  they  stated  to  him,  $112.50  per 
share  was  correct,  and  their  farther  assur- 
ance that  if  it  was  not  correct  they  would 
make  the  difference  good.    The  assets  of  the 
bank,  including  its  loans,  were  exhibited  to 
the  plaintiff  for  his  inspection.    He  was  ac- 
quainted in  a  general  way  with  the  financial 
standing  of  the  makers  of  the  bills  receivable. 
During  the  negotiations  he  objected  to  a  cer- 
tain note  for  $1,000  which  it  Is  agreed  was  of 
little  or  no  value,  also  to  a  $980  note  and  cer- 
tain other  small  notes  of  doubtful  value,  and 
stated  that  if  they  were  taken  out  in  fixing 
the  value  he  would  purchase  the  sto<&.    This 
the  defendants  declined  to  do.    After  some 
delay  he  concluded  to  make  the  purchase  on 
the  basis  of  the  assets  as  they  were  taking 
them  all  at  their  face  value.    His  testimony 
on  this  point  Is  as  follows:    "I  concluded  to 
take  the  notes  as  affecting  the  value  of  the 
stock  at  full  value.    I  took  the  loans  and  dis- 
counts at  face  value.    They  said  they  were 
not  going  to  dispose  of  their  Interest  in  the 
bank  they  had  established  there  for  two  or 
three  years,  and  cut  out  that  paper.    I  said  1 
will  take  that  paper  for  your  good  will.    Ton 
can  figure  that  poor  paper  right  into  the  value 
of  your  stock.    And  the  reason  for  it  was  In 
figuring  up  the  stock  nothing  was  put  in  for 
the  good  will.    That  is  why  I  agreed  to  ac- 
cept the  paper.    I  told  Wylle  to  go  and  figure 
up  the  stock  what  it  is  worth,  and  I  will  pay 
you.    He  figured  it  up  at  $112.50  per  share, 
and  I  paid  him.    Early  in  the  negotiation  I 
told  defendants  that  I  had  been  advised  to  get 
an  expert  to  go  through  the  books.    They  re- 
plied that  it  would  not  be  necessary  to  go  to 
that  expense.    Wylle  said:     'I  will  figure  up 
what  the  stock  Is  wortii.    •    •    ♦    If  any 
figures  on  this  stock  ain't  what  I  say  they 
are,  we  are  perfectly  able  and  perfectly  will- 
ing to  make  them  what  they  are.    •    •    • 
He  said   he  would  make  it  worth  $112.50. 
•    •     *     Mr.    Wylie   and    Mr.    Moses   both 
stated  that  they  would  do  so.'    They  guaran- 
tied the  stock  was  worth  so  much,  or  if  It  was 
not  they  would  make  It  worth  It    They  said 
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'you  can  go  through  those  books  after  you  buy 
this  stock,  and  if  you  can  find  anything 
wrong  we  will  make  it  all  right,  we  are  will- 
ing and  able  to  do  it' "  Wylie  testified  that 
plaintiff  offered  "to  take  the  stock  at  what  It 
was  worth."  In  looking  over  the  papers  he 
objected  to  a  $1,000  note  and  certain  other 
notes  and  urged  that  they  be  thrown  out,  but 
finally  consented  to  take  the  stock  having 
them  Included  in  the  valuation.  "I  made  the 
statement  that  if  they  discovered  any  mistake 
in  the  books  or  any  discrepancy  in  any  way 
that  we  stood  ready  to  make  it  good.  •  •  • 
The  statement  we  made  was  that  if  you  find 
that  we  misrepresented  anything  we  stand 
ready  to  make  it  good."  Hoses  testified: 
"We  figured  from  the  books  to  arrive  at  what 
we  would  take.  •  •  »  The  book  value  of 
that  stock  was  taken  as  a  basis  in  fixing  the 
value  of  it  for  the  purpose  of  this  transaction. 
In  arriving  at  the  value  of  the  stock  we  figur- 
ed up  what  we  claimed  were  the  assets  and 
liabilities.  That  Is  the  way  we  arrived  at 
what  I  call  the  book  value."  J.  D.  Wallace, 
called  by  the  plaintiff,  testified  that  he  had 
been  one  of  the  directors  of  the  bank  since  its 
organization;  that  he  attended  at  least  a 
dozen  meetings  of  the  board  which  were  call- 
ed to  consider  the  controversy  as  to  the  sale 
of  the  stock.  He  testified  that  at  these  meet- 
ings the  plaintiff  stated  his  version  of  the 
transaction,  which  Is  substantially  as  above 
set  out,  and  that  the  defendants  stated  that 
they  were  still  willing  to  make  the  stock 
worth  $112.50  if  it  was  not  worth  that 
amount  Ujpon  cross-examination  by  defend- 
ants he  testified  as  follows:  "There  was  a 
discussion  as  to  the  process  by  which  they  fix- 
ed the  value  of  this  stock  when  it  was  sold. 
They  differed  on  the  proper  way  of  reckoning 
interest;  that  seemed  to  be  the  difference  of 
opinions.  The  word  "book  value"  was  men- 
tioned frequently  by  Mr.  Wylie,  and  Mr. 
Robertson  agreed  to  it  if  It  showed  without  a 
mistake  or  some  error  in  computing.  *  *  • 
The  books  were  to  be  the  authority  unless 
there,  could  be  shown  to  be  a  wrong  com- 
puting. Q.  In  other  words,  then,  they  were 
to  test  the  value  of  the  stock  by  what  the 
books  showed  If  the  books  were  straight? 
A.  That  is  the  way  I  understood  it.  Q.  So 
the  sale  was  on  the  basis  of  the  book 
value  if  the  books  were  correct?  A.  Yes, 
sir.  Q.  And  that  seemed  in  that  conversation 
to  be  agreed  to  by  all  parties?  A.  They  dld't 
differ  on  this  at  all." 

It  is  not  necessary  to  refer  to  the  testimony 
of  the  other  witnesses.  It  sufiSciently  ap- 
pears from  the  testimony  of  this  witness,  and 
the  testimony  of  the  parties  to  the  contract, 
that  the  sale  was  made  upon  the  basis  of  the 
assets  and  liabilities  of  the  bank  as  then  dis- 
closed by  its  books  and  paper  as  found  by 
the  trial  court,  and,  further,  that  the  plain- 
tiff agreed  to  accept  such  assets  at  par  or 
face  value,  and  that  the  defendants  agreed  to 
make  good  their  representation  that  the  stock 
when  figured  upon  the  basis  thus  agreed  upon 


was  worth  $112.50  In  case  it  was  found  tbat 
their  computation  was  erroneooa.  Was  tb* 
value  of  the  stock  correctly  computed  by  the 
defendants?  This  has  been  at  all  times  and 
still  is  the  point  and  only  point  of  difference. 
This  question  turns  upon  the  answ^  to  an- 
other question,  and  that  is  whether  the  un- 
earned Interest  upon  Its  bills  receivable  was 
an  asset  proper  to  be  taken  into  acconnt  in 
fixing  the  value  of  the  stock?  The  major 
part  of  the  bank's  assets  consisted  of  its 
bills  receivable.  The  custom  followed  by  It 
in  making  and  renewing  loans  was  to  have 
the  borrower  execute  a  note  bearing  interest 
only  after  maturity,  and  to  add  to  the  face 
of  the  note  the  amount  of  interest  to  be  earn- 
ed to  its  maturity.  In  other  words,  the  un- 
earned Interest  was  added  to  the  face  of  the 
bills  receivable,  and  the  notes  were  carried 
upon  the  books  at  the  amounts  stated  upon 
their  face  and  were  counted  at  this  increas- 
ed amount  by  the  defendants  in  figuring  the 
value  of  the  stock;  that  is,  the  unearned  in- 
terest was  added  to  the  principal  and  the 
total  amount  was  counted  as  an  asset  The 
Inclusion  of  this  unearned  interest  represent! 
the  only  difference  between  the  parties  as  to 
the  correct  basis  for  finding  the  value  of  the 
stock.  The  defendants  counted  the  unearned 
interest  as  an  asset  in  their  computation,  and 
claim  that  this  was  proper.  The  plaintiff 
contends  that  It  was  in  no  sense  an  asset  and 
that  he  is  entitled  to  reimbursement  for  tbe 
dlfferoice  in  the  valuation  of  the  stock  whlcb 
resulted  from  including  it  If  it  was  proper- 
ly included,  tbe  computation  of  the  defend- 
ants was  correct,  and  plaintiff  cannot  recover. 
If,  on  tbe  other  hand.  It  was  not  properly 
reckoned  as  an  asset,  the  plaintiff  Is  entitled 
to  recover.  The  value  of  the  stock  as  found 
by  the  trial  court  is  based  upon  the  testimony 
of  one  Arthur  L.  Harris  an  experienced 
banker.  This  witness  took  the  liabilities 
and  assets  of  the  bank  as  shown  by  the  books 
of  tbe  bank  on  the  day  of  the  sale,  and  com- 
puted tbe  values  of  the  different  items  which 
went  to  make  up  its  assets,  each  being  stated 
separately.  The  only  item  upon  which  he 
placed  a  valuation  different  from  that  used 
by  the  defendants  in  their  computation  was 
the  biilB  receivable.  Aside  from  this  differ- 
ence the  correctness  of  his  computation  and 
valuations  was  not  disputed,  and  unless  the 
defendants  are  correct  la  their  contention 
the  amount  of  recovery  awarded  by  the  trial 
court  is  correct  They  undertook  to  correct- 
ly figure  the  value  of  the  stock  from  the  as- 
sets and  liabilities  disclosed  by  the  bankbooks. 
They  included  unearned  interest  as  an  as- 
set in  fixing  the  value  of  the  bills  receivable. 
This  was  unwarranted.  It  cannot  be  said 
that  unearned  interest  is  an  asset  Clearly, 
the  mere  adding  of  unearned  Interest  to  the 
face  of  a  note  does  not  Increase  its  value. 
The  face  value  or  prima  facie  value  of  a 
promissory  note  at  any  point  of  time  is  tbe 
principal  and  Interest  then  accrued.  Bolt 
V.  Van  Eps,  1  Dak.  209,  46  N.  W.  680;  An- 
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derson  ▼.  Bank,  6  N.  D.  498,  72  N.  W.  916; 
Bank  v.  Bank,  28  N.  T.  654,  86  Am.  Dec. 
273;  Booth  ▼.  Powers,  56  N.  T.  22;  Atkln- 
son  V.  R.  P.  Co.,  43  Hun  (N.  Y.)  173.  Inter- 
est until  earned  has  no  existence.  To  Illus- 
trate, suppose  a  person  makes  two  separate 
loans  on  the  same  day  of  f  1,000  each  and  for 
one  year  at  an  agreed  rate  of  10  per  cent, 
and  In  one  ease  the  year's  Interest  which  Is 
payable  at  maturity  Is  added  to  the  face  of 
the  note,  and  the  other  It  Is  not,  can  It  be 
said  that  one  note  Is  of  face  or  nominal  value 
of  $1,100  and  the  other  $1,0007  Clearly  not 
Both  notes  call  for  the  same  amount  at 
maturity,  and  the  unearned  interest  Is  no 
more  an  asset  In  one  case  than  the  other. 
The  addition  of  the  unearned  interest  to  the 
face  of  the  note  is  merely  a  different  and  per- 
haps more  convenient  way  of  evidencing  the 
maker's  promise,  but  the  change  in  the  form 
of  the  promise  does  not  change  the  fact  that 
it  is  unearned  interest,  and  is  not  an  asset 
The  witness  Harris  estimated  the  actual 
value  of  the  bills  receivable  at  the  date  of 
the  sale  at  their  face  value  with  accrued 
Interest  This  was  also  the  prima  facie 
value,  and  was  In  fact  the  basis  of  value 
agreed  upon  between  the  parties.  The  de- 
fendants guarantied  that  they  had  correctly 
computed  the  value  of  the  stock  from  the 
bank's  assets  and  liabilities  as  disclosed  by 
its  books.  They  did  not  do  so,  and  the  at- 
tack upon  the  findings  for  the  alleged  insuffi- 
ciency of  the  evidence  must  therefore,  fall. 

The  contention  that  the  court  was  guilty  of 
an  Irregularity  In  its  proceedings  and  of  an 
abuse  of  discretion  whereby  the  defendants 
were  surprised  and  prejudiced  Is,  in  our  opin- 
ion, without  merit  The  grounds  of  this  con- 
tention were  presented  to  the  trial  court  in 
the  form  of  an  objection  at  the  hearing  upon 
the  settlement  of  the  findings.  The  record 
shows  that  when  the  court  had  orally  an- 
nounced its  findings,  including  the  findings 
made  upon  its  own  motion  and  previously 
quoted,  counsel  for  defendant  objected  to  the 
decision  of  the  case  upon  the  grounds  an- 
nounced by  the  court  alleging  that  the  com- 
plaint was  framed  upon  the*  theory  that  de- 
fendants had  represented  that  the  stock  was 
actually  worth  $112.60  per  share,  and  not 
that  the  defendant's  guaranty  was  "a  guaran- 
ty as  to  what  the  books  showed  it  to  be 
actually  worth,  on  the  theory  of  figuring  the 
present  value  of  the  bills  receivable";  that 
defendants  had  not  consciously  litigated  the 
case  upon  the  theory  upon  which  it  was  de- 
cided; that  had  they  been  apprised  of  this 
theory  they  would  have  gone  into  the  ques- 
tion of  the  accuracy  of  the  computation  of 
the  value  of  the  bills  receivable;  that  the 
change  of  theory  eliminates  good  will  as  an 
element  of  value;  and  that  the  eCTect  of  the 
decision  is  to  deprive  the  defendants  of  a  full 
and  fair  trial  upon  the  merits  upon  which  the 
case  is  decided.    At  this  Juncture  the  court 


Informed  counsel  that  he  could  ha'^s  ^urther 
time  and  opportunity  to  show  that  the  compu- 
tation upon  which  Its  decisions  as  to  the  value 
of  the  bank  was  based  was  not  correct  The 
ofTer  was  not  accepted,  but  counsel  demanded 
a  right  to  further  Investigate  and  litigate  the 
contract  found  by  the  court.  That  request 
was  denied  "for  the  reason  that  the  contract 
between  the  parties  was  fuiiy  litigated  and 
adjusted." 

Counsel  for  defendants  subsequently  em- 
bodied the  substance  of  the  foregoing  objec- 
tion In  an  affidavit  and  this,  together  with  the 
supplementary  affidavits  of  the  two  defend- 
ants were  used  upon  the  motion  for  new  trial. 
We  have  examined  the  record  with  care,  and 
are  unable  to  find  that  the  defendants  were 
in  any  respect  prejudiced  by  the  court's  ac- 
tion. True,  the  complaint  alleges  that  the 
defendants  guarantied  the  actual  value  of 
the  stock,  and  the  court  found  that  they  guar- 
antied Its  value  when  estimated  in  a  particu- 
lar way,  but  in  a  manner  upon  which  the 
parties  bad  agreed,  1.  e.,  from  the  assets  and 
liabilities  disclosed  by  the  bank's  books  at 
the  thne  of  the  sale.  The  finding  Is  accord- 
ing to  the  fact  as  testified  to  by  the  parties 
themselves.  It  is  based  upon  evidence  re- 
ceived without  objection.  In  fact  the  objec- 
tionable finding  has  Its  strongest  support  in 
the  testimony  of  the  witness  Wallace  elicited 
upon  an  examination  by  defendant's  counsel. 
We  think  the  trial  court  was  correct  in  Its 
reason  for  overruling  the  defendants'  objec- 
tion, 1.  e.,  because  the  question  as  to  what 
the  contract  was,  had  been  fully  litigated. 
If  the  finding  as  to  value  can  be  said  to 
present  a  variance  from  the  allegation  of 
"actual  value,"  in  the  complaint  It  Is  clear- 
ly not  a  material  on&  Our  Code  (section 
5293,  Rev.  Codes  1899)  provides  that  "no 
variance  between  the  allegations  of  a  plead- 
ing and  the  proof  shall  be  deemed  material, 
unless  it  has  actually  misled  the  adverse 
party  to  his  prejudice  in  maintaining  his 
action  or  defense  upon  the  merits."  As  il- 
lustrating the  application  of  .the  rule  declar- 
ed In  the  above  section,  see  Hal  lor  an  v. 
Holmes,  13  N.  D.  411, 101  N.  W.  310.  It  may 
be  conceded,  as  stated  in  the  defendant's  affi- 
davits that  the  good  will  of  the  bank  had  a 
considerable  value;  also  that  other  elements 
of  value  existed  which  were  not  shown  as  as- 
sets upon  the  books.  It  Is  patent  however, 
that  they  have  no  just  claim  of  prejudice 
through  the  fact  that,  for  any  cause,  excus- 
able or  otherwise,  they  failed  to  offer  evi- 
dence as  to  their  value.  The  parties  by  their 
contract  had  limited  the  determination  of 
value  to  the  assets  and  liabilities  as  disclos- 
ed by  the  books.  None  of  the  several  ele- 
ments referred  to  appeared  upon  the  books. 
Had  the  evidence  been  offered  and  received,  it 
could  In  no  way  have  affected  the  finding. 

Finding  no  error  in  the  record,  the  order 
and  Judgment  will  be  affirmed.    All  concur. 
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NASH  y.  NORTHWEST  LAND  GO.  et  aL 

(Supreme   Court   of   North    Dakota.    June  2S, 
1900.    Rehearing  Denied  July  25,  1900.) 

1.  MoBTaAQB— Void  Fobiclosubk— Effxct  ov 
Sale. 

A  sale  under  a  void  foreclosure  of  a  real 
estate  mortgage,  where  the  premises  have  been 
bid  in  for  the  full  amount  of  the  debt,  operates 
as  an  equitable  assignment  of  the  mortgage. 

[Ed.  Note. — For  cases  in  point,  see  vol.  85, 
Cent.  Dig.  Mortgages,  i  1122.] 

2.  Deeds— Title  or  Estate  Convbykd— Fokb- 

.  CLOSUBE    or     MOBTGAOE  —  INVALID     SaLE  — 

Deeds  or  Pubchases. 

All  subsequent  deeds  by  such  purchaser 
or  his  grantees,  purporting  to  convey  the  sup- 
posed title  derived  from  such  sale,  have  the 
same  effect. 

3.  mobtoaoes  —  subbequent  pubchase  of 
Note  and  Mobtoaoe. 

One  who  purchases  the  note  and  mortgage 
after  maturity  from  the  original  mortgagee  aft- 
er a  void  foreclosure  acquires  no  right  there- 
to as  against  one  in  possession  of  the  premises, 
who  by  virtue  of  conveyances  from  the  pur- 
chaser at  the  sale  is  an  equitable  assignee  of 
such  mortgage. 

4.  Same— iMoBTOAOEK  in  Possession. 

Where  such  equitable  assignee  takes  poe- 
session  of  the  mortgaged  premises  with  the  ex- 
press or  implied  consent  of  the  mortgagor,  be 
Is  to  be  deemed  a  mortgagee  in  possession, 

5.  Saue— Advebsb  Possession  —  Mobtoaoee 
IN  Possession. 

A  mortgagee  in  possession  may  bold  ad- 
versely to  the  mortgagor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  35, 
Cent.  Dig.  Mortgages.  §  282 ;  vol.  1,  Cent.  Dig. 
Adverse  Possession,  {{  451-154.] 

6.  Same. 

When  one  who  in  good  faith  claims  title 
under  a  void  foreclosure  sale  takes  possession 
of  the  mortgaged  premises  under  such  claim, 
but  with  the  consent  of  the  mortgagor,  although 
he  is  to  be  deemed  a  mortgagee  in  possession, 
his  possession  is  adverse  to  the  mortgagor  from 
its  inception. 

[EM.  Note. — For  cases  in  point,  see  voL  85, 
Cent.  Dig.  Mortgages,  {S  282,  2^] 

7.  Limitation  or  Actions  —  Accbital  or 
Rioht  or  Action— Possession  by  Mobtga- 
oee — Recovebt  bt  Mobtoaoob. 

Such  adverse  possession  puts  the  statute 
of  limitations  in  motion  against  the  remedies  of 
the  mortgagor. 

&  Advebsb  Possession— Acquisition  or  Ti- 
tle. 

When  an  adverse  possession  of  real  prop- 
erty has  continued  for  a  sufficient  length  of 
time,  so  that  all  remedies  of  the  owner  to  re- 
cover the  land  or  enforce  his  rights  are  barred 
by  the  statute  of  limitations,  such  adverse  pos- 
session operates  to  divest  the  former  owner's 
title  and  vest  it  in  the  adverse  occupant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent  Dig.  Adverse  Possession,  {  003.] 

9.  Same— Computation  or  Time. 

Where  the  successive  adverse  occupants 
hold  in  privity  with  each  other  under  the  same 
claim  of  title,  the  time  limited  for  maintaining 
an  action  may  lie  computed  by  the  last  occu- 
pant from  the  date  when  the  cause  of  action 
accrued  against  the  first  adverse  possessor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent  Dig.  Adverse  Possession,  i{  213-226.] 

10.*HOBTOAOES— iMoBTOAQEK  IN  POSSESSION — 

Remedy  or  Mobtoaoob. 

TIm  only  remedy  of  the  mortgagor  against 


the  mortgagee  in  poasesafon  whOe  tbat  rda- 
tion  continues  is  a  suit  in  equity. 

[Ed.  Note. — For  cases  in  point  see  toI.  3a, 
Cent  Dig.  Mortgages,  U  482-^90.] 

11.  Limitation  or  Actions— Suit  bt  Moki- 

GAGOB. 

The  20-year  limitation  fixed  by  sectioiis 
5188,  5189,  Rev.  Codes  1899  (sections  6TT4, 
6775,  Rev.  Codes  19(^),  does  not  apply  to  soeh 
suits. 

12.  Samb. 

The  right  to  maintain  snch  an  equitable  ac- 
tion by  the  mortgagor  is  limited  by  section  5207, 
Rev.  Codes  1899  (section  6793,  Rev.  Codes  1905). 
to  10  years  from  the  time  the  cause  of  action 
accrued. 

13.  Adverse  Possession— Titlk  Aoqittbed. 

A  title  acquired,  as  in  this  case,  by  opera- 
tion of  the  statute  of  limitations,  is  not  a  mere 
equitable  right  but  is  a  perfect  legal  titlr, 
which  may  be  proved  under  a  complaint  all«s- 
ing  a  fee-simple  title  in  the  form  prescribed  by 
the  statute  relating  to  actions  to  quiet  title. 

[Ed.  Note. — For  cases  in  point  see  voL  1, 
Cent  Dig.  Adverse  Possession,  §{  604-623.] 

(Syllabus  by  the  Gonrt) 

Appeal  from  District  Oonrt,  Ward  Coanty; 
L.  J.  Palda,  Jr.,  Judge. 

Action  by  Mary  J.  Nash  against  the  North- 
west Land  Company  and  others.  Jndgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Le  Sener  &  Bradford,  for  appellant  Ebr. 
P.  J.  McClory,  for  appellants  Brogan  and 
Flummerfelt  Jobn  B.  Greene,  for  reBpooA- 
ent 

ENGERUD,  J.  Plalntur,  claiming  to  be  tbe 
owner  in  fee  of  the  real  property  In  contro- 
versy, which  consists  of  two  lots  and  build- 
ings thereon  in  the  city  of  Minot,  brought 
this  action  to  quiet  her  alleged  title.  The 
action  was  commenced  in  February,  1901. 
The  complaint  is  In  the  form  prescribed  by 
chapter  5,  p.  9,  I^aws  of  1901  (section  7522, 
Rev.  Codes  1905).  Tbe  defendants  Brogan 
and  Flummerfelt  answered,  denying  plain- 
tiff's title  to  one  of  the  lots  (lot  10  of  bloct 
3  of  the  original  townsite  of  Minot),  and  al- 
leging title  in  themselves.  The  defendant 
Peter  Ebr  In  bis  answer  alleges  that  be  is 
the  assignee  and  bolder  of  a  mortgage  upon 
said  lot  10,  executed  by  defendants  Brogan 
and  Flummerfelt,  who,  he  alleges,  were  at 
the  time  of  executing  the  mortgage,  and  still 
are,  the  owners  of  the  said  lot  10,  and  be 
prays  foreclosure  of  the  mortgage.  No  other 
defendants  appeared.  There  was  a  trial  to 
tbe  court  without  a  Jury,  resulting  in  a  Judg- 
ment quieting  the  title  In  plaintiff  as  prayed 
for  in  the  complaint  The  defendants  Brogan 
and  Flummerfelt  and  Peter  Ebr  appeal  from 
the  judgment  and  demand  a  retrial  of  all 
the  issues ;  a  statement  of  the  case  haring 
been  duly  settled  for  that  purpose. 

The  facts  developed  by  the  evidence  aie  as 
follows:  On  April  1,  1880,  defendants  Den- 
nis M.  Brogan  and  William  Flummerfelt 
were  the  owners  of  said  lot  10  of  block  3  of 
tbe  original  townsite  of  Minot  They  held  tbe 
fee-simple  title  as  tenants  In  common.    On 
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that  day  th^  executed  and  delivered  to  the 
Bank  of  Mlnot,  a  banking  corporation,  a  mort- 
gage ot  said  property  to  secure  the  payment 
of  a  promissory  note  made  by  them  that  day 
to  the  said  Bank  of  Minot,  for  the  sum  of 
|2,100  and  Interest  from  Its  date  at  8  per 
centum  per  annum,  payable  semi-annually. 
The  Interest  payments  were  evidenced  by  cou- 
pons attached  to  the  principal  note.  The 
principal  note  was  due  April  1,  1891.  In 
May,  1890,  said  Bank  of  Minot,  claiming  that 
there  was  a  default  by  the  mortgagor  au- 
thorizing a  foreclosure,  instituted  proceedings 
to  foreclosure  the  mortgage  by  advertisement 
under  the  power  of  sale  therein  contained. 
The  sale  under  these  proceedings  was  made 
by  the  sheriff  of  Ward  county  on  May  31, 
1890,  the  Bank  of  Minot  being  the  purchaser 
for  the  full  amount  of  the  debt  A  certificate 
of  sale  was  executed  to  said  bank  and  re- 
corded. After  the  year  for  redemption  bad 
expired,  a  sheriff's  deed  in  proper  form  was 
executed  to  said  bank  and  was  recorded.  It 
is  conceded  that  this  attempt  at  foreclosure 
was  void  because  the  notice  of  sale  was  not 
published  a  sulBclent  length  of  time  before 
the  sale.  After  receiving  the  sheriff's  deed, 
the  Bank  of  Minot  conveyed  the  premises  to 
the  Merchants'  National  Bank  of  Devils  Lake 
by  warranty  deed,  daied  March  15,  1892,  and 
recorded  March  21,  1892,  reciting  a  consid- 
eration of  13,000.  The  Merchants'  National 
Bank  of  Devils  Lake  conveyed  the  premises 
to  the  First  National  Bank  of  Minot  by  a 
warranty  deed,  dated  August  31,  1892,  and 
recorded.  This  deed  also  recites  a  consid- 
eration of  ^,000.  On  October  7,  1892,  said 
First  National  Bank  of  Minot  sold  the  prem- 
ises to  Strain  Bros.,  a  copartnership,  com- 
posed of  Herbert  Strain  and  Joseph  Strain, 
and  placed  them- in  possession;  at  the  same 
time  executing  to  them  a  warranty  deed  re- 
citing a  consideration  of  $2,500.  This  deed 
was  dated  October  7,  1892,  and  recorded  De- 
cember 6, 1892.  Strain  Bros,  took  actual  pos- 
session of  the  property  In  November,  1892, 
and  held  possession  of  It  continuously  from 
that  time  until  the  conveyance  to  plaintiff. 
In  the  meantime  Herbert  Strain  had  con- 
veyed bis  interest  in  the  property  to  his 
copartner,  Joseph  Strain,  by  a  deed  duly  re- 
corded. On  May  2,  1900,  Joseph  Strain  sold 
the  premises  to  the  plaintiff,  Mary  J.  Nash, 
for  the  sum  of  $1,750,  and  executed  to  her 
a  warranty  deed  dated  May  22, 1900,  and  duly 
recorded.  Mrs.  Nash  took  immediate  pos- 
session and  has  since  occupied  the  premises. 
It  is  tmdisputed  that  the  consideration  re- 
dded In  the  resi)ective  deeds  above  mentioned 
was  actually  paid  by  the  respective  grantees. 
Although  the  attempted  foreclosure  was  void 
and  its  invalidity  appeared  on  the  face  of  the 
recorded  proceedings.  It  Is  wholly  undisputed 
that  Strain  Bros,  and  Mrs.  Nash  had  no 
actual  knowledge  of  such  Invalidity  when 
they  received  their  respective  deeds.  They 
bought  paid  for,  and  occupied  the  premises 


in  good  faith,  in  the  belief  that  they  had  ac- 
quired the  fee  title.  The  Bank  of  Minot  be- 
came insolvent  in  1893  and  was  placed  In 
the  hands  of  a  receiver.  The  Brogan  and 
Flummerfelt  note  and  mortgage  were  found 
among  the  papers  and  assets  of  the  Bank  of 
Mlnot  On  February  14,  1898,  the  receiver 
sold  and  assigned  to  B.  S.  Brynjolfson  all 
the  assets  of  the  Bank  of  Mlnot,  and  the 
note  and  mortgage  In  question  were  Included 
In  the  assignment  and  delivered  to  the  as- 
signee. Brynjolfson  subsequently  sold  a  large 
niunber  of  the  notes  and  mortgages  so  ac- 
quired including  the  note  and  mortgage  in 
question,  to  the  defendant  Peter  Ehr;  who 
paid  $1,000  for  the  entire  lot  On  these  facts, 
it  is  plain  that  Ehr  acquired  no  right  to  the 
mortgage.  The  foreclosure  being  void,  and 
having  been  made  for  the  entire  debt  secured 
by  the  mortgage,  the  deed  of  the  Bank  of 
Minot  operated  as  an  equitable  assignment 
of  the  mortgage.  Brynjolfson  v.  Osthus,  12 
N.  D.  42,  96  N.  W.  261.  Each  of  the  subse- 
quent deeds  must  necessarily  bare  the  same 
^ect  Cooke  v.  Cooper,  18  Or.  142,  22  Pac 
945,  7  L.  R.  A.  273,  17  Am.  St  Rep.  709 ;  John- 
son V.  Sandhoff,  30  Minn.  197,  14  N.  W.  889. 
The  note  and  mortgage  were  purchased  from 
the  receiver  after  maturity,  and  hoice  the 
purchaser  acquired  no  better'  right  than  that 
of  the  Bank  of  Mlnot  Moreover  the  posses- 
sion of  Strain  Bros,  who  claimed  title  through 
recorded  mesne  conveyances  from  the  pur- 
chaser at  the  void  foreclosure  sale  was  notice 
of  their  rights.  The  sufiSclency  and  admissi- 
bility of  the  evidence  to  establish  the  fore- 
going facts  are  challenged  by  Ehr,  but  we 
do  not  think  any  of  the  objections  are  well 
founded.  The  objections  urged  by  him  are 
the  same  as  those  urged  by  his  co-appellants 
and  will  appear  In  the  discussion  of  the  points 
urged  by  the  other  appellants,  to  defeat  the 
plaintlfTs  claim  of  title.  Ehr's  claims  being 
thus  disposed  of  the  action  may  be  dealt  with 
as  one  between  Mrs.  Nash  and  Brogan  and 
Flununerfelt 

As  Is  apparent  from  the  foregoing  state- 
ment of  the  facts,  the  plaintiff  asserts  that 
she  and  her  grantors  were  mortgagees  in 
possession,  and  she  claims  to  have  acquired 
an  Indefeasible  title  by  the  operation  of  the 
statute  of  limitations.  It  Is  a  well-settled 
rule  of  law  that  when  an  adverse  possession 
of  real  property  has  continued  for  a  suffl- 
clent  length  of  time,  so  that  all  the  remedies 
of  the  owner  to  recover  the  land  have  be- 
come barred  by  the  statute  of  limitation,  the 
title  of  the  former  owner  Is  divested  and  be- 
comes vested  in  the  adverse  occupant  Spreck- 
er  V.  Wakeley,  11  Wis.  432;  Rogers  v.  Benton, 
39  Minn.  39,  38  N.  W.  765,  12  Am.  St  Rep. 
613;  Brown  on  Lim.  and  Adv.  Pos.  gS  1,  4, 
and  cases  cited  in  notes  to  section  4.  See, 
especially,  Campbell  v.  Holt  116  TJ.  S.  620, 
6  Sup.  Ct  209,  29  L.  Ed.  483,  and  Chapin  v. 
Freeland,  142  Mass.  383,  8  N.  B.  128.  56  Am. 
Rep.  701.    The  contest  as  to  ownership  tain* 
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ges  upon  the  answers  to  the  following  qnee- 
tlons:  (1)  Was  the  possession  of  Mrs.  Nasb 
and  her  grantors  that  of  mortgagees  In  pos- 
session? (2)  Was  such  possession  adverse? 
(3)  What  remedies  accrued  to  Brogan  aud 
Flummerfelt  to  enforce  or  protect  their  rights 
in  the  land?  (4)  Have  all  those  remedies 
been  barred  by  the  statute  of  limitations? 

In  this  state  by  the  express  provision  of 
our  Civil  Code,  a  mortgage  is  a  mere  Hen, 
and  of  Itself  does  not  transfer  the  title  or 
right  of  possession  to  the  mortgagee  or  his 
assignees  before  or  after  default  In  the  condi- 
tions of  the  mortgage.  Rev.  Codes  1899,  §§ 
4609,  4700  (Rev.  Codes  1905.  §}  6149.  6150); 
Flnlayson  v.  Peterson,  11  N.  D.  45,  89  N.  E. 
855 ;  McGlory  v.  Ricks,  11  N.  D.  38,  88  N.  W. 
1042.  The  mortgagee,  however,  may  lawfully 
acquire  the  possession,  but  the  consent  of  the 
mortgagor  or  his  successors  In  Interest  is  es- 
sential to  such  possession  by  the  mortgagee. 
Rev.  Codes  1899,  $  4714  (Rev.  Codes  1905, 
I  6164);  Flnlayson  v.  Peterson  and  McClory 
v.  Ricks,  supra.  The  mortgage  In  question 
contains  a  stipulation  to  the  effect  that  in 
case  the  mortgagors  should  fail  to  pay  the 
taxes  on  the  mortgaged  property  when  due, 
or  should  fall  to  keep  the  same  Insured  for 
the  benefit  of  the  mortgagee,  or  should  make 
default  in  the  payment  of  Interest  on  the 
debt,  the  mortgagee  might  declare  the  whole 
debt  due  and  take  possession  of  the  preml-ses 
and  foreclose  the  mortgage.  It  is  admitted 
that  the  mortgagors  never  paid  any  part  of 
the  debt,  principal  or  interest,  and  have  nev- 
er paid  any  taxes  on  the  property  since  the 
mortgage  was  given.  At  the  time  the  mort- 
gage was  given,  the  property  was  occupied 
by  the  mortgagors'  tenants.  The  appellants 
allege  that,  at  the  time  the  mortgage  was  giv- 
en, they  entered  Into  an  agreement  with  the 
Bank  of  Mlnot  to  the  effect  that  the  bank  was 
to  look  after  the  mortgaged  premises  and 
collect  the  rent  for  the  mortgagors  and  apply 
same  to  the  payment  of  taxes,  insurance,  in- 
terest, and  repairs.  They  allege  that  the 
rents  collected  were  more  than  sufficient  to 
pay  these  Items,  and  eventually  pay  the  en- 
tire debt.  Hence  they  assert  that  there  was 
no  default  authorizing  the  mortgagee  to  take 
possession  or  foreclose.  The  competency  and 
sufficiency  of  the  proof  offered  to  support  this 
claim  on  the  part  of  the  defendants  is  very 
doubtful.  It  is  unnecessary  to  discuss  it,  be- 
cause we  are  clearly  of  the  opinion  that 
whatever  the  facts  may  be  In  that  regard 
they  are  Immaterial  to  the  decision  of  this 
case. 

The  defendants  have  slept  too  long  on  their 
rights  to  be  permitted  to  advance  such  a 
claim  against  innocent  third  persons  at  this 
late  day.  More  than  10  years  before  the 
commencement  of  this  action.  Strain  Bros,  in 
good  faith  entered  Into  the  open  and  exclu- 
sive possession  of  the  premises,  claiming  title 
adversely  under  a  recorded  deed  which  they 
supposed  conveyed  to  them  a  good  title.  For 
over  three  years  before  that  time,  Brogan 


and  Flummerfelt  bad  not  paid  the  sligbtest 
attention  to  the  mortgage  debt  or  premises. 
They  had  apparently  abandoned  all  claim  to 
the  property  and  permitted  the  Bank  of  Mi- 
not  to  take  possession  and  sell  and  convey 
the  same  as  an  owner.    Assuming  that  the 
circumstances  were  such  that  the  mortgagors 
were  not  chargeable  with  notice  of  the  ad- 
verse claims  of  those  who  preceded  Strata 
Bros,  in  the  claim  of  title,  and  hence  cannot 
be  deemed  to  have  consented  to  an  act  of 
which  they  had  no  notice,  there  Is  no  room 
for  question  as  to  the  effect  of  Strain  Bro$.' 
possession.     It  cannot  be  imagined  bow  tlie 
mortgagors   could    have   remained    for   anr 
length  of  time  in  Ignorance  of  the  jtossesslon 
by  Strain  Bros.,  unless  they  had  deliberately 
abandoned  the  premises  and  Intended  to  sur- 
render them  to  the  mortgagee.    The  open  and 
notorious  possession  of   Strain  Bros,  under 
their  recorded  deed,  was,  in  law,  notice  to 
all  the  world  of  the  nature  of  their  claim  to 
the  land.    After  Strain  Bros,  took  possession, 
claiming  as  owners,  the  mortgagors  remain- 
ed silent  and  inactive  as  before.    They  never 
paid  any  taxes,  insurance,  or  repairs  on  tlie 
premises,  or  paid  or  offered  to  pay  any  part 
of  the  mortgage  debt,  or  in  any  other  manner 
evidence  the  slightest  Interest  In  tbe  pte^ertj 
until  the  commencement  of  this  action.    They 
bad  apparently  wholly  abandoned  tbe  ptem- 
Ises  to  the  mortgagees.    If  they  ever  had  ob- 
jections to  the  acts  of  the  mortgagee  or  its 
successors,  they  never  made  them   known. 
Thus,  those  who  were  occupying  the  premises 
In  the  belief  that  they  owned  them,  were 
lulled  Into  security  and  paid  all  tbe  expenses 
and  assumed  all  risks  Incident  to  ownership, 
and  have  expended  large  sums  of  money  is 
valuable    improvements    on    the    buildings- 
Common  honesty  and  fair  dealing,  as  well  as 
the  instinct  of  self-protection,  required  tliat 
the    mortgagors    should    make    their    rights 
known  under  such  circumstances.     They  can- 
not be  permitted  to  say  that  they  willfullv 
concealed  their  claim.    Their  silence  is  ex- 
plainable, consistently  with  honest  and  hitel- 
Ugent  conduct  on  their  part,  only  on  the  the- 
ory that  they  consented  to  and  acquiesced 
in  the  possession  on  the  part  of  the  mort- 
gagee  and   its  successors.    The   authorities 
therefore  hold  that  consent  will  be  implied 
under  such  circumstances.     Rogers  v.  Benton, 
39  Minn.  39,  38  N.  W.  765,  12  Am.  St  Bep. 
613;  Russell  v.   linmber  Co.,  45  Minn.  376. 
48   N.   W.   3.    It   Is   undisputed  that  when 
Strain  Bros,  took  possession,  tbe  mortgage 
debt  bad  not  been  paid,  even  if  the  rents  col- 
lected bad  been  applied  thereon.    The  deeds 
from  the  Bank  of  Mlnot  to  the  Devils  Late 
Bank  and  the  deeds  -from  the  latter  to  the 
First  National  Bank  of  Mlnot,  as  well  as 
the  deed  from  this  bank  to  Strain  Bros,  were 
not  properly  acknowledged.    Tbe  form  of  a^ 
knowledgment  prescribed  for  an  Indlvidnal 
grantor  were  used  Instead  of  the  form  re- 
quired where  an  officer  of  a  corporation  mates 
acknowlegment   as   such   officer.    The  orlg- 


Digitized  byCjOOQlC 


N.  D.) 


NASH  T.  NORTHWEST  LAND  CO. 


795 


Inals  of  two  of  these  deeds  could  not  be  pro- 
duced and  secondary  evidence  of  them  was 
resorted  to.  The  competency  of  this  second- 
ary evidence  Is  challenged.  The  deeds,  al- 
though not  originally  entitled  to  record  by 
reason  of  the  defective  acknowledgments, 
were  actually  recorded.  These  defective 
acknowledgments  were  cured  by  chapter 
1,  p.  1,  Laws  of  1895  and  the  record  of 
the  Instruments  by  that  act,  became  ad- 
mi-ssslble  In  evidence  with  the  same  force 
and  effect  as  If  originally  valid.  By 
what  we  have  said  with  respect  to  the  evi- 
dence of  consent,  we  do  not  wish  to  imply 
that  one  who  has  peaceably  and  In  good  faith 
acquired  possession  of  land  claiming  title  un- 
der a  void  foreclosure  cannot  be  deemed  to 
be  a  mortgagee  in  possession  unless  the  ex- 
press or  implied  consent  of  the  mortgagor  Is 
shown.  The  facts  of  this  case  do  not  require 
any  expression  of  opinion  on  that  point  The 
evidence  in  this  case  clearly  shows  implied 
consent  We  hold,  therefore,  that  Strain 
Bros,  became  mortgagees  In  possession,  and 
the  plaintiff  has  succeeded  to  their  rights. 

"Was  their  possession  adverse?  It  is  con- 
tended by  appellants  that  a  mortgagee  in  pos- 
session cannot  be  in  law  an  adverse  claim- 
ant It  is  true  that  loose  expressions  to 
that  effect  may  be  found  In  the  books,  but 
such  an  unqualified  statement  is  very  far 
from  the  truth.  A  mortgagee  In  possession 
may  or  may  not  be  holding  adversely.  The 
only  necessary  essentials  to  give  rise  to  that 
relation  are  the  existence  of  a  mortgage,  and 
the  consent  by  the  mortgagor  that  the  mort- 
gagee take  or  hold  possession  of  the  property 
by  reason  of  the  mortgage  and  as  security 
for  the  debt.  The  acknowledgment  or  rec- 
ognition of  the  mortgagor's  right  on  the  part 
of  the  mortgagee,  when  the  possession  Is 
taken  or  while  It  Is  held,  Is  not  essential. 
So  long  as  the  relation  continues,  the  rights 
and  liabilities  arising  out  of  It  are  the  same, 
whether  the  mortgagee  acknowledges  the  re- 
lation or  not  This  is  illustrated  by  the 
case  of  Plnlayson  v.  Peterson,  above  cited. 
The  defendant  in  that  case  was  held  to  be 
a  mortgagee  In  possession  although  his  pos- 
session was  unquestionably  adverse  from  its 
Inception.  The  following  cases  Illustrate  and 
support  the  same  proposition:  Robinson  v. 
Fife,  3  Ohio  St  551;  Rogers  v.  Benton  (Minn.) 
38  N.  W.  765,  12  Am.  St  Rep.  613;  Hubbell 
V.  Sibley,  50  N.  T.  468;  Miner  v.  Beekman, 
50  N.  Y.  337;  Wood  on  Um.  g  226.  So  long 
as  the  mortgagee  acknowledges  or  recognizes 
the  mortgagor's  right  to  the  land,  the  statute 
of  limitations  does  not  run  against  the  lat- 
ter's  remedies.  McPherson  v.  Hayward,  81 
Me.  329,  17  Atl.  164;  Waldo  v.  Rice,  14  Wis. 
286.  And  conversely,  when  the  mortgagee 
In  possession  denies  the  mortgagor's  rights, 
the  statute  is  pnt  In  motion.  Of  course,, 
where  the  mortgagee  Is  permitted  to  take 
possession  nnder  an  agreement  on  his  part  to 
hold  In  subjection  to  the  mortgagor's  rights, 
such  possession  is  not  deemed  adverse  so  as 


to  set  the  statute  of  limitations  in  motion 
against  the  mortgagor  until  the  mortgagee 
distinctly  disavows  his  obligations  as  such, 
and  notice  thereof  Is  brought  home  to  the 
mortgagor.  This  is  so  because  until  the  mort- 
gagor has  notice  of  the  repudiation  of  the 
agreement,  he  has  the  right  to  presume  that 
the  original  arrangement  continues.  Where, 
however,  the  mortgagee's  possession  is  ad- 
rerse  from  the  beginning  and  he  has  never 
acknowledged  any  obligation  to  the  mort- 
gagor, there  Is  no  ground  for  the  presumption 
'  above  mentioned  and  the  act  of  taking  pos- 
session not  only  gives  rise  to  a  cause  of  ac- 
tion In  favor  of  the  mortgagor,  but  also  starts 
the  statute  of  limitations  running  against 
such  cause  of  action.  It  is  therefore  cleai  ' 
that  the  statute  commenced  running  against 
the  mortgagor  when  Strain  Bros,  took  pos- 
session In  November,  1892,  even  if  It  be  as- 
sumed that  It  had  not  been  put  in  motion 
before.  It  has  been  running  uninterruptedly 
since,  because  Joseph  Strain  who  had  ac- 
quired his  brother's  rights,  relinquished  the 
possession  to  Mrs.  Nash,  who  was  his  gran- 
tee and  who  has  ever  since  held  the  posses- 
sion so  acquired.  The  transfer  of  the  posses- 
sion did  not  give  rise  to  a  new  cause  of  ac- 
tion. The  cause  of  action  accrued  to  the 
mortgagor  when  the  adverse  possession  com- 
menced, and  that  cause  of  action  remained 
the  same  even  though  other  parties  have  suc- 
ceeded to  the  rights  of  the  adverse  claimant 
Paine  v.  Dodds  (N.  D.)  103  N.  W.  931. 

The  plaintiff  being  a  mortgagee  In  posses- 
sion claiming  adversely,  and  such  adverse 
possession  having  continued  for  more  than 
10  years  before  this  action  was  commenced. 
It  it  apparent  that  the  mortgagors'  rights  are 
barred  unless  there  is  some  remedy  available 
to  them,  which  Is  not  barred  In  10  years. 
The  only  actions  against  which  there  Is  a 
limitation  of  more  than  10  years,  are  those 
mentioned  in  sections  5188  and  5189,  Rev. 
Codes  1899  (sections  6774,  6775,  Rev.  Codes 
1906).  Section  5188  relates  to  "actions  for 
the  recovery  of  real  property  or  for  the  re- 
covery of  the  possession  thereor'  and  section 
5180  relates  to  a  "cause  of  action,  or  defense 
or  counterclaim  to  an  action  founded  upon 
the  title  to  real  property  or  to  rents  or  serv- 
ices out  of  the  same."  If  any  action  coming 
within  the  meaning  of  these  sections  is  avail- 
able to  the  mortgagors,  then  clearly  their 
title  Is  not  barred.  These  provisions  are  ver- 
batim copies  of  those  found  In  the  Code  of 
Civil  Procedure  of  New  York.  It  Is  a  well- 
known  fact  that  our  Code  of  Civil  Procedure 
as  It  appears  in  the  Revised  Codes  of  1877, 
was  copied  from  the  New  York  Code.  See 
page  V  of  preface  to  second  edition  of  Re- 
vised Codes  of  Dakota  of  1877.  These  pro- 
visions appear  in  that  code  as  sections  41 
and  42  of  the  Code  of  Civil  Procedure.  These 
provisions  were  construed  In  1872  by  the 
Court  of  Appeals  of  New  York  in  Miner  t. 
Beekman,  60  N.  Y.  337,  and  In  Hubbell  v. 
Sibley,  50  N.  Y.  468.    It  was  held  by  that 
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court  that  a  stilt  by  a  mortgagor  to  enforce 
bis  right  of  redemption  against  the  mortgagee 
In  possession  did  not  belong  to  that  class  of 
actions  referred  to  by  these  provisions.  The 
construction  placed  upon  these  proTlsIons  in 
New  Yoric,  from  which  state  we  adopted 
them,  ought  to  prevail  here.  The  same  view 
also  prevails  in  South  Dakota.  Houts  v. 
Hoyne,  14  S.  D.  176,  84  N.  W.  773.  The 
mortgagors'  remedies  against  a  mortgagee 
in  possession,  so  long  as  that  relation  con- 
tinues, are  exclusively  of  equitable  cogni- 
zance. This  is  80  because  the  adjustment  of 
their  rights  necessarily  involves  the  imposi- 
tion of  equitable  terms  as  a  condition  prece- 
dent to  the  granting  of  any  relief.  Backus  v. 
Burke,  63  Minn.  272,  65  N.  W.  459;  Jones 
on  Mtges.  (6th  Ed.)  Si  715,  716,  and  cases 
cited  in  notes.  That  equitable  cause  of  ac- 
tion, as  already  shown,  is  not  the  kind  of 
action  which  sections  5188  and  5189  refer  to. 
In  Jurisdictions  where  there  Is  no  statutory 
limitation  on  the  right  to  maintain  a  suit  to 
redeem,  the  courts  of  equity  acting  on  the 
analogy  of  the  statute  of  limitations,  have 
held  the  right  barred  after  the  expiration  of 
the  time  limited  for  maintaining  an  action  at 
law  to  recover  the  land.  Robinson  v.  Fife, 
3  Ohio  St  651;  Wood  on  Lim.  (3d  Ed.)  I 
225.  In  this  state  the  statute  of  limitations 
does  not  specifically  mention  actions  to  en- 
force the  mortgagor's  right  to  redeem,  but 
section  5207,  Rev.  Codes  1899  (section  6793, 
Rev.  C!odes  1905)  provides  that  "an  action  for 
relief  not  hereinbefore  provided  for  must  be 
commenced  within  10  years  after  the  cause  of 
action  shall  have  accrued."  Inasmuch  as  no 
other  section  of  the  statute  applies,  it  is 
plain  that  the  mortgagors'  cause  of  action 
against  the  mortgagee  in  possession  is  lim- 
ited by  this  section,  Houts  v.  Hayne,  14 
S.  D.  176,  84  N.  W.  773.  As  already  stated, 
that  cause  of  action  accrued  and  the  statute 
commenced  to  run  against  it  not  later  than 
November,  1892,  when  Strain  Bros,  took 
possession,  and  the  bar  was  complete  before 
this  action  was  commenced.  The  only  rem- 
edy by  which  to  enforce  their  rights  being 
barred,  it  follows  tliat  the  plaintiff  has  ac- 
quired the  title  by  reason  of  the  mortgagors' 
neglect  to  assert  their  rights  in  season. 

The  appellants  contend  that  proof  of  a 
title  so  acquired  was  variant  from  the  alle- 
gations of  the  complaint  and  constituted  a 
failure  of  proof.  The  complaint  is  in  the 
form  prescribed  by  the  statute  and  alleges 
that  the  plaintiff  is  the  owner  of  the  land  in 
fee  simple.  Appellants  assert  that  If  the 
facts  show  any  title  in  plaintiff  it  is  merely 
an  equitable  one.  This  contention  is  un- 
sound. The  plaintiff's  title  is  not  merely  an 
equitable  right  It  is  a  perfect  legal  title 
acquired  by  operation  of  law  through  the 
mortgagors'  neglect  to  assert  their  rights 
within  the  time  limited  by  the  statute.  The 
nature  of  the  title  so  acquired  is  in  no  man- 
ner different  from  tnat  which  would  have 
been  acquired  by  a  deed  or  by  inheritance. 


It  is  not  necessary  to  plead  the  evldentiaij 
facta  by  which  the  title  was  obtained. 

We  think  the  judgment  is  right  and  it  It 
accordingly  affirmed.    All  cojicur. 


EMERSON-NEWTON  IMPLEMENT  CO,  ». 

CDPPS. 
(Supreme  Court  of  North  Dakota.   Jnly  9, 1906.) 

1.  GUABANTT  — AjnnBi[A.NCK  —  Waivxb     Of 

Fbaud. 

One  who  guaranties  a  contract  relying  upon 
fraudulent  representations  as  to  facta  conceni- 
ing  the  same,  and,  after  knowledge  that  sock 
representations  are  false  and  fraudulent,  volun- 
tarily gives  a  note  and  mortgage  to  secure  bii 
liability,  cannot  thereafter  allege  fraud  in  tie 
transaction  as  to  the  guaranty,  as  a  defense  to 
the  note  and  mortgage.  The  giving  of  the  note 
and  mortgage  was  an  affirmance  of  the  gnaian- 
ty  and  a  waiver  of  any  fraud  that  might  have  in- 
hered therein. 

[Ed.  Note. — For  cases  in  point  aee  voL  2j, 
Cent.  Dig.  Guaranty,  {  23.] 

2.  Fbaud— BxBctrrioN    of    Mobtgage— Evi- 
dence. 

Evidence  examined,  and  held  not  to  show 
fraud  in  the  giving  of  the  note  and  mortgaee. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Foster  Comi- 
ty;  B.  T.  Burke,  Judge. 

Action  by  the  Emerson-Newton  Implement 
Company  against  George  Cuppa.  Judgment 
for  defendant  and  plaintiff  appeals.  Be- 
versed,  and  Judgment  ordered  for  plaintiff. 

T.  P.  McCue,  for  appellant  Hoopes  & 
White,  for  respondent 

MORGAN,  C.  J.  This  is  an  action  to  fore- 
close a  chattel  mortgage  upon  personal  prop- 
erty. The  answer  alleges  that  the  mortgage 
and  the  note  secured  by  It  were  signed  and 
delivered  In  reliance  upon  representations 
made  by  the  plaintiff  through  its  agent, 
which  proved  to  be  fraudulent  There  was 
a  trial  to  the  court  under  section  5630,  Her. 
Code  1899.  Findings  of  fact  and  conclu- 
sions of  law  were  made  In  defendant's  favor 
upon  the  issue  of  fraud,  and  the  note  and 
mortgage  were  adjudged  null  and  void. 
Plaintiff  has  appealed  from  the  Judgment, 
and  requests  a  review  of  the  entire  case,  un- 
der said  section  5630. 

The  facts  In  regard  to  the  execution  of  the 
note  and  mortgage  are  as  follows:  In  the 
spring  of  1902,  the  firm  of  Brown  &  Jennings 
made  a  contract  with  the  plaintiff,  whereby 
said  firm  was  to  become  the  plantiff's  local 
agents  for  the  sale  of  Its  machinery  at  Mo 
Henry,  N.  D.  It  was  necessary  for  Brown 
&  Jennings  to  secure  a  guarantor  for  tbe 
faithful  performance  of  the  contract  before 
the  plaintiff  would  finally  consummate  the 
contract  The  plaintiff's  agent  Redmon,  and 
Brown,  one  of  the  agents,  called  upon  the 
defendant  to  secure  his  guaranty.  The  do- 
fendant  was  asked  to  become  a  guarantor 
for  these  agents.  Tbe  defendant  signed  the 
contract  of  guaranty.  The  wmtract  is  not  In 
evidence,  nor  are  Its  terms  given  wltb  aV 


Digitized  by  LjOOQIC 


N.  D.) 


BMBRSON-NEWTON  IMPLEMENT  CO.  v  CUPPS. 


797 


deflnlteness.  About  March.  1903,  the  plaln- 
tlir  was  attempting  without  success  to  make 
the  defendant  pay  the  liabilities  of  Brown 
&  Jennings  to  the  plaintiff.  About  the  same 
time  the  defendant  was  negotiating  for  a 
loan  upon  his  land,  when  an  attachment  was 
levied  npon  defendant's  property  by  one  of 
plaintiff's  collecting  agents  on  behalf  of  the 
company,  and  a  notice  of  lis  pendens  was 
also  filed  in  the  office  of  the  register  of  deeds 
of  the  county.  The  effect  of  filing  the  attach- 
ment and  Us  pendens  was  that  the  loan 
company  would  not  make  the  loan  until 
the  Us  pendens  was  released.  Further 
negotiations  with  Redmon  and  the  collecting 
accent  with  defendant  resulted  In  tne  dis- 
cbarge of  the  11b  pendens  and  the  giving  of 
the  note  and  chattel  mortgage  In  suit,  for 
the  sum  of  $817.20.  Whether  false  and 
fraudulent  representations  were  made  by 
plaintiff's  agents  to  Induce  defendant  to  sign 
the  note  and  mortgage  Is  the  material  ques- 
tion of  fact  to  be  determined  on  this  appeal. 
There  Is  much  evidence  In  the  record  as  to 
what  transpired  before  the  guaranty'  was 
Slven  by  defendant,  for  the  faithful  per- 
formance of  the  contract  by  Brown  &  Jen- 
nings. We  do  not  consider  this  evidence  of 
suflSclent  materiality  on  the  present  issue  to 
warrant  any  consideration  of  It  The  guar- 
anty was  superseded  by  the  note  and  mort- 
gage, and  is  now  of  no  Importance  unless 
something  transpired  before  or  at  the  time 
It  was  given  that  has  a  bearing  npon  the 
giving  of  the  note  and  mortgage.  Whether 
tbere  was  fraud  In  the  original  transaction, 
we  do  not  pass  upon,  as  that  fact  Is  of  no 
materiality  In  view  of  the  fact  that  defend- 
ant after  discovery  of  what  be  claims  to 
have  been  fraudulent  representations  did  not 
promptly  repudiate  the  guaranty  contract 
In  place  of  doing  this  he  confirmed  its  validl- 
ity  by  adjusting  the  amount  of  his  liability 
under  said  contract  and  giving  security  for 
the  payment  of  the  amount  agreed  on  as  due 
npon  the  guaranty.  He  did  this  without 
complaint  or  objection  or  duress,  and  did  not 
make  any  contention  at  the  time  of  giving 
the  note  and  mortgage  that  he  had  been  in- 
duced to  sign  .the  contract  under  misrepre- 
sentation of  material  facts.  By  freely  giving 
the  mortgage  in  suit  it  Is  clear  to  us  that  be 
waived  the  fraud.  If  any,  that  entered  Into 
the  original  transaction.  He  had  the  same 
knowledge  of  the  facts  that  preceded  the 
giving  of  the  guaranty  when  he  gave  the 
note  and  mortgage  as  he  had  when  this  suit 
was  commenced.  As  bearing  upon  the  ques- 
tion of  the  waiver  of  a  contract  claimed  to 
be  fraudulent  by  acquiescing  in  the  same 
and  entering  upon  a  new  contract  based  upon 
the  former  consideration,  see  Stoiy  on  Eq. 
Juris.  {  203a;  Wylle  t.  Gamble  (Mich.)  55 
N.  W.  377;  Kingman  v.  Stoddard,  85  Fed. 
740.  29  C.  O.  A.  413;  Fltzpatrlek  v.  Flanna- 
gan,  106  U.  8.  648,  1  Sup.  Ct  369,  27  L.  Ed. 
211;  Cornell  t.  Crane  (Mich.)  71  N.  W.  878; 


Western  Bl.  Co.  v.  Hart  (Mich.)  61  N.  W.  867; 
Morgan  v.  Nowlln  (Mich.)  85  N.  W.  468. 

It  is  urged  that  the  defendant  did  not 
waive  any  fraud  that  might  have  entered 
Into  the  giving  of  the  guaranty  contract 
for  the  reason  that  the  note  and  mortgage 
were  given  under  duress.  The  duress  alleged 
consists  in  defendant's  strained  financial  cir- 
cumstances, under  which  it  was  necessary 
for  him  to  raise  money  by  a  loan  and  that 
plaintiff's  act  In  filing  a  lis  pendens  against 
his  land  would  prevent  making  the  loan, 
and  that  this  fact  constituted  duress.  There 
must  be  something  more  than  financial  dis- 
tress coupled  with  legal  proceedings  by  a 
creditor  to  collect  his  debt  I>efore  a  case  of 
duress  Is  made  out.  The  record  does  not 
disclose  anything  unlawful  in  the  proceed- 
ings by  the  plaintiff  to  collect  Its  debt  from 
the  defendant  There  was  no  unlawful  de- 
tention of  plaintiff's  property  so  far  as  the 
record  shows.  If  there  was  any  fraud  in 
the  transaction,  defendant  should  have  de- 
fended the  proceedings  to  collect  the  debt 
by  attachment  and  not  having  done  so,  cah- 
not  urge  the  defense  now. 

It  is,  however,  urged  that  the  plaintiff  in- 
duced the  defendant  to  give  the  note  and 
mortgage  on  which  this  suit  is  based  through 
fraudulent  misrepresentations  of  material 
facts,  just  before  they  were  given.  It  is 
claimed  that  plaintiff  represented  that  it  had 
in  its  possession  over  $2,000  worth  of  notes 
which  It  held  as  security  for  the  payment 
of  defendant's  debt  tor  which  the  note  and 
mortgage  were  given,  and  that  defendant 
would  be  perfectly  safe  lu  signing  the  note 
and  mortgage  as  he  would  lose  nothing  there- 
by, and  that  such  papers  would  be  turned 
over  to  defendant  if  he  signed  the  note  and 
mortgage.  The  defendant  testified  that  he 
signed  the  note  after  the  positive  statement 
had  been  made  by  plaintiff  that  the  indebted- 
ness of  Brown  &  Jennings  was  secured  by 
notes  in  its  band,  and  tbat  the  sum  total 
of  such  notes  amounted  to  about  $2,500.  Con- 
ceding that  such  statements  were  made,  there 
is  no  proof  whatever  that  they  were  false 
or  fraudulent.  It  is  not  sliown  that  collater- 
als of  that  amount  were  not  held  by  plaintiff 
when  the  note  and  mortgage  were  given. 
The  defendant's  attorney  demanded  that  such 
notes  be  turned  over  to  him  for  collection 
soon  after  the  note  and  mortgage  in  suit  were 
given.  Notes  to  the  amount  of  $200  were 
turned  over  pursuant  to  the  request  Tlie 
matter  was  dropped  then  without  further  de- 
mand fbr  other  notes.  The  attorney's  request 
to  turn  over  the  notes  did  not  specify  any 
particnlar  notes  to  be  turned  over,  nor  did 
it  specify  tliat  notes  of  any  particular  aggre- 
gate amount  were  to  be  turned  over.  The 
letter  of  the  plaintiff  transmitting  the  notes 
to  the  attorney  did  not  state  tbat  those  sent 
were  all  the  noteel  that  it  held  as  collateral 
to  the  indebtedness  of  Brown  &  Jennings. 
Tlie  result  ia  that  there  Is  no  proof  tliat 
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plaintiff  made  any  false  atatetneDts  before 
tbe  note  and  mortgage  were  signed.  Hence 
no  fraud  or  concealment  or  the  making  of 
fraadnlent  representations  Is  proven.  Tbe 
note  and  mortgage  were  not  therefore  void 
at  their  Inception.  The  only  issue  raised  by 
the  answer  Is  that  plaintiff's  frandulent  rep- 
resentations rendered  the  note  and  mortgage 
void.  Neither  pleadings  nor  proof  will  sus- 
tain a  Judgment  for  damages  on  account  of 
a  breach  of  contract. 

The  judgment  Is  rerersed,  and  the  district 
court  directed  to  enter  judgment  in  favor 
of  the  plaintiff  for  tbe  amount  claimed.  All 
concur. 


GUMMING  T.  GREAT  NORTHERN  RT.  CO. 

(Supreme  Coort  of  North  Dakota.    July  9, 

1906.) 

1.  RAn-BOADS— InJTTBT   TO    CATTLE. 

Where  the  owner  of  cattle  negligently  per- 
mits them  to  stray  upon  a  railroad  track,  the 
railroad  company  is  not  liable  for  injury  to  the 
cattle  by  trains,  unless  it  failed  to  ase  ordinary 
care  to  avoid  the  accident  after  discovering  the 
animals  on  the  track. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  |  1511.] 

2.  Sahe. 

Evidence  examined,  and  held,  that  it  con- 
clusively disproves  any  negligence  on  the  part 
of  the  defendant. 
(Syllabus  by  tbe  Conrt.) 

Appeal  from  District  Ck>nrt,  Ramsey  Comi- 
ty;  J.  F.  Cowan,  Judge. 

Action  by  John  Cummtng  against  tbe  Great 
Northern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Murphy  &  Duggan,  for  appellant.  Fred  J. 
Traynor  and  W.  M.  Anderson,  for  respondent. 

ENGERUD,  J.  This  Is  an  appeal  from  a 
Judgment  awarding  plaintiff  damages  for  tbe 
alleged  negligent  killing  of  a  cow  by  defend- 
ant. It  is  admitted  that  the  animal  was  in- 
jured by  being  struck  by  a  passenger  train. 
Tbe  cow  was  trespassing  on  the  defendant's 
right  of  way  on  the  18th  of  May,  and  bad 
been  permitted  by  plaintiff  to  run  at  large, 
contrary  to  law,  and  grase  along  tbe  railroad 
track,  which  was  unfenced ;  the  company  be- 
ing under  no  obligation  to  fence.  Under  such 
circumstances,  the  company  Is  not  liable,  un- 
less its  8er«-ants  failed  to  use  ordinary  care  to 
avoid  the  accident  after  discovering  the  ani- 
mal on  tbe  track.  Wright  ▼.  Railway  Co.,  12 
N.  D.  159, 90  N.  W.  324.  Tbe  only  person  who 
saw  tbe  accident  was  the  engineer  In  charge 
of  the  train.  Bis  testimony  as  to  the  circum- 
stances of  the  accident  is  wholly  undisputed. 
He  saw  several  cattle  grazing  along  tbe  track  a 
considerable  distance  ahead.  Tbe  train  was 
a  regular  passenger  train,  consisting  of  an 
engine  and  six  coaches,  and  was  running 
about  35  miles  an  boor.  As  the  train  ap- 
proached the  cattle,  one  cow  started  to  go  up- 
on the  trac^    She  was  about  300  feet  ahead. 


Tbe  engineer  Immediately  shut  off  the  steaia 
and  applied  tbe  air  brakes,  but  could  not  stop 
the  train  before  he  struck  tbe  cow.  Ttie 
brakes  were  In  perfect  condition  and  worked 
properly.  It  was  doubtful  If  the  train  could 
have  been  stopped  In  that  distance,  even  by 
application  of  the  emergaicy  brake;  but  tbe 
use  of  that  appliance  is  attended  with  great 
danger  to  the  train  and  passengers.  It  can- 
not be  pretended  that  ordinary  care  required, 
or  even  Justified,  resort  to  that  appliance  to 
avoid  Injury  to  an  animal  at  the  peril  of  In- 
jury to  the  train  and  passengers.  Tbe  «igi- 
neer  admitted  on  cross-examination  that  the 
engine  might  have  got  past  the  point  of  colli- 
sion before  the  cow  reached  it.  If  be  bad  not 
reduced  the  speed.  If  the  aiglneer  had  had 
time  to  make  this  calculation  when  tbe  cow 
started  towards  tbe  track,  there  Is  no  ^nbt 
that  a  man  of  tiis  experience  would  have  put 
on  more  steam  Instead  of  applying  tbe  brakes. 
He  was  an  engineer  with  more  than  20  years' 
experience,  and  he  did  what  in  bis  Judgment 
ought  to  have  been  done  to  avoid  tbe  collision. 
He  bsd  no  time  to  calculate  tbe  speed  of  tbe 
cow  or  tbe  distance  she  would  traverse  to 
reach  the  track.  He  would  reasonably  expect 
that  even  a  cow  would  be  frightened  and 
turned  from  her  fatal  course  by  the  sound  of 
tbe  whistie  and  the  sight  of  tbe  approaching 
train. 

Considerable  stress  Is  laid  on  tbe  testimony 
of  witness  McVey,  and  It  Is  claimed  that  it 
discredits  tbe  engineer's  testimony.  This 
witness'  testimony  is  so  confused,  and  In  some 
respects  inconsistent,  that  It  Is  of  littie  or  no 
value ;  but,  giving  It  full  credit  and  the  most 
favorable  construction,  there  is  notliing  in  it 
which  throws  any  discredit  on  the  engineer's 
statement  of  bow  tbe  accident  occurred.  As 
we  view  tbe  evidence,  It  shows  conclosively 
that  there  was  no  negligence  on  plalntifTs 
part  Defendant's  motion  for  a  directed  ver- 
dict ought  to  have  been  granted,  and  that 
having  been  erroneously  denied,  tbe  error 
should  have  been  corrected  by  granting  tbe 
motion  for  judgment  notwithstanding  the  ver- 
dict 

Tbe  Judgment  Is  reversed,  with  directions 
to  enter  Judgment  dismissing  the  action  on 
the  merits  notwithstanding  the  verdict.  All 
concur. 


HANSON  et  al.  v.  LINDSTROM. 

(Supreme  Court  of  North  Dakota.     Jane   29, 
190C.) 

1.  Pleadino— Bnx   of    PABTicnLAsa — Okheb 
OF  Court. 

A  party  is  not  bonnd  b>  fnrinsh  the  bill 
of  particulars  provided  for  by  section  5282, 
Rev.  Codes  1899,  on  a  mere  demand ;  but,  before 
delivery  thereof  can  be  compelled  or  penalties 
for  the  failure  to  do  so  can  be  inflicted,  tbe 
court  or  judge  must  order  that  a  bill  of  partico- 
lars  be  furnished. 

2.  SAJtE— Copt  of  Accodnt. 

.\  copy  of  an  order  for  the  delivery  of  ■ 
threshing  machine  outfit,  accepted  by  the  seller 
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'or  a  fixed  price,  on  which  certain  payments 
have  been  made,  is  not  a  copy  of  an  account, 
within  the  meaning  of  section  6282,  Rev.  Codes 
1809. 

3.  TwjlI/— DiBECTiOH  or  Vebdicx— Motion. 

A  motion  to  direct  a  verdict  should  specify 
the  grounds  relied  on. 

[Ed.  Note. — For  cases  in  point.  Bee  voL  46, 
Cent.  Dig.  Trial,  |  398.] 

4.  Sales— Bbeach  of  Wabrantt— Notice. 

A  failure  to  comply  with  a  stipulation  pro- 
viding for  giving  written  notice  of  the  failure 
of  a  machine  to  work  as  warranted  defeats 
the  right  of  the  purchaser  to  defend  an  action 
for  the  purchase  price,  on  the  ground  that  there 
was  a  hreach  of  the  warranty,  where  such  stipu- 
lation was  a  condition  precedent  to  any  lia- 
bility on  the  warranty. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.    Sales,   §|  80G-810.] 

5.  cobpobations  —  fobeion    cobfobationeh- 
Capacity  to  Sub— Evidence. 

The  fact  that  a  foreign  corporation  is  not 
anthorized  to  do  business  in  this  state  is  a 
matter  to  I)e  raised  by  answer,  and  need  not 
be  proven  by  the  corporation  plaintiff  as  part 
of  its  cause  of  action,  although  the  complaint 
alleges  that  plaintiff  has  complied  with  the 
laws  of  the  state  in  respect  to  doing  business 
therein. 

[E^  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.   Corporations,  §S  2646-2648.] 

6.  EviDBNcaE— Secondabt  Evidence— Founda- 
tion. 

Unless  the  pleadings  show  the  possession 
of  writings  or  documents  by  a  party,  and  unless 
it  further  appears  from  the  pleadings  that 
such  documents  will  l>e  necessarily  used  on  the 
trial,  a  demand  for  the  production  of  such  writ- 
ings must  be  made  before  the  trial  before  sec- 
ondai?  evidence  of  their  contents  can  be  re- 
ceived. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  i  642.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ransom  Coxm- 
ty;  Frank  P.  Allen,  Judge. 

Action  by  Ole  Hanson  and  others  against 
liouis  Lindstrom.  Judgment  in  favor  of 
plalntifCs.  From  an  order  denying  a  new 
trial,  defendant  appeals.    Affirmed. 

T.  A.  Curtis,  for  appellant  Purcell,  Brad- 
ley &  DIvet,  for  respondents. 

MORGAN,  C.  J.  This  Is  an  action  to  re- 
cover a  balance  due  on  the  purchase  price  of  a 
threshing  machine  outfit.  The  contract  is 
embodied  in  a  written  order  for  the  threshing 
biachlne  and  attachments,  upon  the  Advance 
Tbresher  Company,  of  Minneapolis,  a  foreign 
corporation.  The  machinery  was  delivered 
pursuant  to  the  order  and  accepted  by  the 
defendant  In  the  order  it  was  agreed  by  the 
defendant  that  be  would  malie  and  deliver  bia 
promissory  notes  for  the  purchase  price  and 
secure  the  same  by  a  mortgage  on  the  machin- 
ery. The  notes  and  mortgage  were  never  de- 
livered. After  a  trial  before  a  Jury,  the 
trial  court  directed  a  verdict  for  the  plaintiffs 
for  the  full  amount  due,  being  $1,244.63, 
after  deducting  $2,200  in  payments  from  the 
purchase  price,  $3,320.  Judgment  was  ren- 
dered on  the  verdict.    Defendant  made  a  mo- 


tion for  a  new  trial,  which  was  denied,  and  he 
appeals. 

It  Is  defendant's  first  contention  that  the 
court  erred  in  not  sustaining  his  objection  to 
the  introduction  of  any  evidence  under  the 
complaint  The  ground  of  this  objection  is 
that  the  defendant  demanded  of  plaintiffs' 
attorneys  a  coj^  of  the  order  or  contract 
mentioned  in  a  general  way  in  the  complaint 
in  order  that  it  might  be  used  by  defend- 
ant In  the  preparation  of  bis  answer.  The  de- 
fendant now  claims  that  a  copy  of  the  con- 
tract not  having  been  furnished,  the  plaintiffs 
were  not  entitled  to  use  the  same  as  evidence 
on  the  trial.  A  decision  of  this  question  de- 
pends upon  the  construction  to  be  given  to 
section  5282,  Rev.  Codes  1809  (section  68G8, 
Rev.  Codes  1905),  which  reads  as  follows: 
"*  •  •  It  shall  not  be  necessary  for  a 
party  to  set  forth  in  a  pleading  the  items  of 
an  account  therein  alleged;  but  he  shall  de- 
liver to  the  adverse  party,  within  ten  days 
after  the  demand  thereof  in  writing,  a  copy  of 
the  account  which,  if  the  pleading  Is  verified, 
must  be  verified  by  his  own  oath,  or  that  of 
his  agent  or  attorney.  If  within  the  personal 
knowledge  of  such  agent  or  attorney,  to  the 
effect  that  he  believes  it  to  be  true,  or  be 
precluded  from  giving  evidence  thereof.  The 
court  or  a  judge  thereof,  may  order  a  further 
account  when  the  one  delivered  is  defective; 
and  the  court  may  In  all  cases  order  a  bill  of 
particulars  of  the  claim  of  either  party  to  be 
furnished."  It  will  be  seen  that  said  section 
applies  to  furnishing  copies  of  accounts  and 
bills  of  particulars.  A  copy  of  an  account  and 
a  bill  of  particulars  do  not  necessarily  mean 
the  same  thing.  A  bill  of  particulars  may  be 
demanded  on  a  claim  which  has  no  reference 
whatever  to  an  accounting.  The  claim  men- 
tioned in  the  section  on  which  a  bill  of  partic- 
ulars may  be  called  for  has  a  very  broad 
application,  and  its  meaning  Is  almost  as  gen- 
eral as  the  words  "cause  of  action"  or  "de- 
fense." A  bill  of  particulars  may  be  de- 
manded when  the  pleading  is  definite  and 
certain  as  to  the  nature  of  the  cause  of  action 
or  defense,  but  further  facts  are  required  be- 
fore the  party  can  intelligently  prepare  his 
pleading  or  prepare  for  trial.  Johnson  v. 
G.  N.  Ry.  Co.,  12  N.  D.  420,  97  N.  W.  546. 

In  the  case  at  bar,  a  copy  of  the  contract 
was  desired  in  order  to  prepare  an  an- 
Bwo-.  The  contract  called  for  was  not  a 
copy  of  an  account  within  the  meaning 
of  section  5282,  supra.  Under  said  section 
a  copy  of  an  account  may  be  procured  on 
mere  notice  or  demand,  and,  if  not  furnish- 
ed, the  party  is  precluded  from  giving  evi- 
dence of  the  account  When  a  bill  of  partic- 
ulars is  demanded,  and  the  application  Is 
in  form,  and  the  court  deems  it  a  proper  case 
for  the  furnishing  of  a  bill  of  particulars,  the 
court  orders  that  the  same  be  furnished.  In 
this  case  no  application  was  made  to  the  court 
to  order  a  bill  of  particulars.  Conceding,  for 
the  purposes  of  this  case^  that  section  6282 
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applies,  and  that  nnder  It  a  copy  of  the  con 
tract  was  demandable  tberennder,  still  no  er- 
ror was  committed  in  allowing  the  contract  to 
be  received  In  evidence.  The  conrt  nrnst 
order  the  bill  of  particulars  to  be  famished 
before  any  penalty  can  be  Inflicted  for  the  re- 
fusal to  famish  It.  It  is  noj:  necessary  to  de- 
cide whether  section  5614,  Rev.  Codes  1899, 
pertaining  to  allowing  inspection  of  writings 
or  boolcs  and  famishing  copies  thereof,  ap- 
plies to  this  case.  It  has  been  held  that  this 
section  applies  only  to  cases  where  snch 
writings  or  boolis  are  to  be  nsed  as  evidence 
In  the  case  and  not  for  purposes  of  preparing 
pleadings.  Kraus  t.  Sentinel  Co.  (Wis.)  23 
N.  W.  12.  A  party  is  not  called  upon  to  pro- 
duce such  papers  or  documents  on  the  mere 
demand  of  the  opposing  party.  The  court 
may  order  their  production  upon  proper  appli- 
cation In  a  proper  case.  It  is  therefore  clear 
that  the  defendant  failed  to  comply  with  ei- 
ther of  these  statutes  and  cannot  complain  of 
the  action  of  the  trial  court. 

After  the  taking  of  testimony  was  closed, 
the  defendant  moved  the  court  to  direct  a  ver- 
dict in  his  favor.  The  denial  of  the  motion 
is  now  urged  as  error.  The  motion  was  gen- 
eral and  speciQed  no  particular  ground  why 
it  should  be  granted.  It  was  aslced  for  on 
the  ground  that  "the  plaintiff  had  failed  to  es- 
tablish a  cause  of  action  as  alleged  In  the 
complaint."  The  court  was  not  advised 
wherein  the  evidence  was  Insufficient  to  au- 
thorize a  verdict  in  plaintiffs'  favor.  The 
grounds  of  the  motion  should  have  been  spe- 
clflcally  stated  for  the  Information  of  the 
court  and  opposing  counseL  The  motion  as 
made  may  have  been  based  upon  some  omis- 
sion which  oould  have  been  readily  supplied 
If  It  had  been  suggested.  It  Is  too  late  to 
specify  the  grounds  of  such  motions  tar  the 
flrst  time  after  an  appeal  has  been  taken. 
Kolka  v.  Jones,  6  N.  U.  461,  71  N.  W.  558, 
C6  Am.  St  Rep.  615;  Minn.  Thresh.  Co.  t. 
Lincoln,  4  N.  D.  410,  61  N.  W.  145;  Howie 
v.  Bratrud,  14  S.  D.  648,  86  N.  W.  747;  Hayne 
on  New  Trial  and  App.  (  116;  Baker  v. 
Joseph,  16  Cal.  173;  Gardiner  v.  Scbmaelzle, 
47  Cal.  588;  Demill  y.  Moffat,  45  Mich.  410, 
8  N.  W.  79. 

The  defendant  relied  upon  a  breach  of  a 
warranty  of  the  machine  as  a  defense.  One  of 
the  conditions  of  the  warranty  was  that,  in 
case  the  machine  failed  to  work  as  warranted, 
the  defendant  would  notify  the  Advance 
Thresher  Company  at  Minneapolis,  Minn.,  in 
writing,  of  that  fact  Compliance  with  the 
contract  In  respect  to  giving  the  notices  pro- 
vided for  by  the  contract  is  necessary  before 
damages  can  be  claimed  for  the  failure  of 
the  machine  to  work  In  accordance  with  the 
warranty,  unless  the  same  is  waived.  Minn. 
Thresher  Co.  v.  Lincoln,  4  N.  D.  419,  61  N. 
W.  145;  Minn.  Thresher  Co.  v.  Hanson,  3  N. 
D.  SI,  54  M.  W.  311;  James  v.  Bekkedahl,  10 
N.  T>.  120,  86  N.  W.  226 ;  Fahey  v.  Machine 
C*     3  N.  D.  220,  55  N.*  W.  580,  44  Am.  St 


Rqi.  554;  J.  L  Case  T.  M.  CSdl  t.  Ebbig^osen, 
11  N.  D.  466,  92  N.  W.82S;  J.  L  CaseT.  H.  Ca 
▼.  BaIke,  14  N.  D. ,  107  N.  W-  57.  In  at- 
tempting to  establish  the  fact  tiiat  buA  a  no- 
tice had  bem  sent  to  the  company,  tbe  def  aid- 
ant proved  that  one  Heckle  «rote  such  a  let- 
ter at  the  defendant's  request  but  defoidaiit 
utterly  failed  to  ahow  that  such  a  letter  was 
mailed  to  the  company  at  MinneapoUa,  or  that 
the  letter  was  mailed  at  all.  Hedrle  testifieg 
that  he  could  not  say  whether  the  letter  was 
"mailed  there  in  the  office  by  some  of  the  boys, 
or  whether  I  gave  It  to  Mr.  Llndstrom."  This 
is  far  short  of  explicit  proof  that  the  con- 
tract was  complied  with  t^  notifying  the  com- 
pany at  Minneapolis  that  the  machine  would 
not  work. 

The  offer  to  prove  the  contents  of  tlie  letter 
by  secondary  evidence  was  properly  rejected 
for  another  reason.  There  was  no  attempt  to 
show  diligence  In  procuring  the  notice  fron: 
the  company,  to  whom  It  was  claimed  to  have 
been  sent  The  letter  or  notice  is  not  shown  to 
have  ever  been  in  plaintifTs*  posseesioo. 
Hence  the  rule  laid  down  In  Nichols  et  aL  v. 
Charlebols  et  al.,  10  N.  D.  446,  88  N.  W.  SO. 
has  no  application  here.  In  that  case  it  wag 
held  that,  when  the  pleadings  show  that  a 
document  In  the  possession  of  a  party  will 
necessarily  become  material  evidence  on  tlK 
trial,  the  party  must  produce  such  document 
at  the  trial  without  demand  to  do  so,  or  sec- 
ondary proof  of  its  contents  will  be  received. 
There  is  no  reascm  or  justice  In  extending  the 
rule  to  apply  to  cases  where  a  party  has  not 
and  never  had  the  possession  of  such  doca- 
ment 

It  is  contended  that  the  contract  under 
which  tbe  madilnery  was  furnished  was  a 
contract  made  with  the  plaintiffs,  and  not 
with  the  Advance  Thresher  Company,  as  al- 
leged in  the  complaint  The  objection  cannot 
be  sustained.  A  reading  of  the  contract 
shows  that  it  was  entered  into  with  tbe  Ad- 
vance Thresher  Company,  through  the  plain- 
tiffs as  agents.  On  the  trial  the  answer  waa 
amended  to  show  that  the  contract  was  ento'- 
ed  into  with  the  Advance  Company.  The  rec- 
ord shows  that  the  Advance  Company  assign- 
ed tbe  contract  to  tbe  plaintiffs  in  writing. 
The  contract  was  properly  received  in  evi- 
dence. 

A  motion  for  a  new  trial  was  made.  In 
which  it  Is  claimed  that  the  evidence  will  not 
sustain  the  verdict,  and  that  it  was  not  shown 
by  the  evidence  that  the  Advance  Thresher 
Company  was  authorized  to  do  business  in  tbe 
state  of  North  Dakota.  There  is  no  merit 
in  the  contention.  It  is  presumed  that  all 
persons  comply  with  all  the  laws.  Until  non- 
compliance is  alleged  and  shown,  the  presump- 
tion prevails.  This  question  was  recently 
decided  by  this  court,  and  defendant's  content 
tion  denied.    State  v.   Bobb-Lawrence  Co- 

14  N.  D. ,  106  N.  W.  406.    The  fact  that 

the  complaint  alleged  that  the  Advance  Com- 
pany is  a  foreign  corporation  does  not  changa 
tbe  rul«k    ^nie  allegation  is  treated  as  niz^ 
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plnsage.    Kinney  v.  Yeoman  (N.  D.)  106  N. 
W.  44. 

This  disposes  of  all  the  assignments,  and 
the  order  appealed  from  is  affirmed.  All 
concur. 


MARTINSON   v.    MABZOLF   et   al. 

(Supmne  Coart  of  North   Dakota.     May   16, 
190a     Rehearing  Denied  July  9,  1906.) 

1.  Junomnrr  —  Goiici.u8Itknz88  —  PtrBUo 
Lands— HoMiSTBAO  Bntbt— Contsst— Car- 

CEUATIOR. 

A  decision  by  the  Commissioner  of  the 
General  Land  Office,  in  a  former  contest  be- 
tween the  occupying  claimant  of  public  land 
and  a  contestant,  canceling  the  claimant's  home- 
stead entry  for  alleged  abandonment,  which  de- 
cision became  final  by  reason  of  the  entryman's 
failure  to  appeal,  is  not  a  conclusive  adjudica- 
tion that  the  defeated  occupying  claimant  had 
no  right  to  the  land  as  against  a  subsequent 
honaestead  applicant,  who  wag  not  a  party  to 
the  first  contest  or  in  privity  with  the  success- 
ful contestant. 

2.  PuBUO  Lards— GANcnxATioN  of  Ertbt 
— Ehtbt  bt  Stbanoxb. 

It  appearing  that  the  decision  cancel- 
ing the  occupying  claimant's  entry  for  alleged 
abandonment  was  erroneous,  and  that  the  en- 
tryman  had  in  fact  in  all  things  complied  with 
the  requirements  of  the  law,  and  had  not  in 
fact  Boandoned  his  claim,  and  the  successful 
contestant  not  having  exercised  his  preference 
right,  a  stranger  to  that  contest  proceeding 
whose  application  to  enter  the  land  as  a  home- 
stead had  been  accepted  while  the  occupying 
claimant's  entry  appeared  canceled  of  record, 
acquired  no  eqi^table  right  to  the  land  by  such 
entry. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  McLean  Coun- 
ty;   W.  H.  Winchester,  Jndge. 

Action  by  Martin  Martinson  against  George 
Marzolf  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

See  108  N.  W.  937. 

Hanchett  &  Wartner,  for  appellant  Oool- 
er  &  Ooer,  for  reqtondents. 


ENOERUD,  J.  The  court  below  sustain- 
ed a  demurrer  to  the  complaint  on  the  ground 
that  no  cause  of  action  was  stated  therein. 
Tlie  plaintiff  declined  to  amend,  and  Judg- 
ment was  entered  dismissing  the  action. 
This  appeal  Is  from  that  Judgment 

The  defendant  Marzolf  Is  In  possession  of 
tlie  quarter  section  of  land  In  suit  and  has 
the  legal  title  thereto  by  virtue  of  a  patent 
issned  to  blm  by  the  United  States.  The 
plaintiff  asserts  that  he  was  rightfully  en- 
titled to  receive  the  title  from  the  govern- 
ment but  that  Marzolf  wrongfully  secured 
the  patent  through  the  erroneous  rulings  of 
the  federal  land  office  officials  as  to  the 
relative  rights  of  the  parties.  The  relief 
prayed  for  is  that  plaintiff  be  adjudged  to 
be  the  equitable  owner  of  the  land,  and  that 
the  legal  title  acquired  by  Marzolf  be  con- 
vqred  to  plaintiff.  We  think  the  complaint 
shows  afflrmatlTely  that  the  plaintiff  has 
no  right  to  the  land.  The  complaint  Is  too 
108N.W.— 51 


long  for  repetition.  We  shall  state  only 
those  facts  alleged  therein  which,  in  our 
opinion,  show  that  the  plaintiff  has  no  cause 
of  action.  On  January  12,  1898,  Marzolf 
filed  a  homestead  entry  for  said  land  at 
the  Devils  Lake  land  office.  In  August  1899, 
one  Malinda  Llnd  instituted  a  contest  against 
Marzoirs  entry,  charging  abandonment  by 
the  entryman.  Marzolf  appeared  personally 
and  by  attorney  hi  that  contest  and  evidence 
In  his  behalf  was  submitted.  When  the  con- 
test reached  the  Commissioner  of  the  General 
Land  Office,  that  official  ordered  that  Mar- 
zoirs entry  should  be  canceled,  holding  that 
the  evidence  showed  abandonment.  Mar- 
zoirs attorney  was  notified  of  the  commis- 
sioner's decision.  Marzolf  did  not  appeal 
from  that  decision,  and  the  entry  was  can- 
celed on  October  29,  1001.  On  November 
25,  1901,  this  plalntirs  application  to  enter 
the  land  as  a  homestead  was  accepted  at 
the  local  land  office.  Marzolf  was  living  on 
the  land  and  cultivating  It  when  Martinson 
filed  his  application  therefor,  and  "had  been 
residing  thereon  and  cultivating  the  same 
continuously  for  a  period  of  six  months  or 
more  prior  thereto."  Marzolf  continued  his 
said  residence  and  cdltlvation  after  defend- 
ant's entry,  and  on  June  6,  1002,  Instituted 
a  contest  against  Martinson,  praying  for  the 
cancellation  of  the  latter's  entry,  on  the 
ground  that  he  (Marzolf)  had  a  prior  right 
thereto  by  reason  of  his  continuous  residence 
upon  the  land  for  four  years  last  past  and 
his  cultivation  and  Improvement  thereof  dur- 
ing that  time.  Nothing  was  said  In  the  con- 
test affidavits  as  to  the  entry  which  had  been 
previously  canceled;  and  reinstatement  of 
such  entry  was  not  prayed  for.  After  the 
evidence  had  been  taken  in  the  local  land 
office  In  that  contest  the  register  and  re- 
ceiver held  that  the  contest  should  be  dis- 
missed. Marzolf  appealed  to  the  Commis- 
sioner of  the  General  Land  Office.  Th«i  for 
the  first  time  an  application  was  made  to  the 
commissioner  to  reinstate  Marzolf's  former 
entry,  notwithstanding  the  decision  canceling 
it  in  the  Mallnda  Lind  contest  The  grounds 
urged  for  such  reinstatement  were  that  Mar- 
zolf had  never  been  informed  by  his  attorney 
In  that  contest  of  the  commissioner's  decision 
therein ;  that  the  proceedings  were  irregular, 
and  that  Marzoirs  testimony  which  had  been 
given  through  an  interpreter,  had  been  in- 
correctly transcribed.  Coupled  with  this  mo- 
tion for  reinstatement  was  a  request  that  the 
motion  be  considered  in  connection  with  the 
pending  contest  against  Martinson's  entry. 
On  October  1,  1903,  the  Commissioner  granted 
Marzolf's  motion  for  reinstatement  of  his 
previous  entry,  and  directed  Martinson's  en- 
try to  be  canceled. 

The  complaint  sets  out  In  detail  the  rea- 
sons assigned  by  the  Commissioner  for  this 
ruling,  and  asserts  that  It  was  contrary  to 
law.  Martinson  appealed  from  this  decision 
to  the  Secretary  of  the  Interior,  who  af- 
firmed   th»    Commissioner's    decision,    and 
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denied  MartlnBon's  prayer  for  a  rehearing. 
Thereafter  Marzolf  made  final  proof  In  sup- 
port of  his  homestead  claim  and  a  patent 
was  Issued  to  hlm.  The  sufficiency  and 
truthfulness  of  the  testimony  submitted  in 
the  final  proof  is  not  questioned.  It  must  be 
assumed,  therefore,  that  Maizolf  had  in  fact 
complied  In  all  things  with  the  homestead 
laws.  The  plaintiff  alleges,  however,  that 
he  was  wrongfully  deprived  of  some  right 
because  the  land  department  reconsidered 
and  reversed  the  Commissioner's  decision  In 
the  Malinda  Llnd  contest,  without  giving  this 
plalntifl  any  opportunity  to  be  heard  or  sub- 
mit testimony  In  opposition  to  the  motion 
to  reinstate.  He  asserts  that  It  was  error 
to  hold  that  notice  to  Marzoirs  attorney  In 
the  Llnd  contest  was  not  conclusive  evidence 
of  notice  to  Marzolf.  He  further  oontends 
that  Marsolf's  sworn  statement  In  the  ap- 
plication for  reinstatement,  that  his  attorney 
in  the  Llnd  contest  never  Informed  him  of 
the  Commissioner's  decision  canceling  his 
entry  was  false.  The  plaintiff  alleges  that 
the  Commissioner  of  the  Qeneral  Land  Of- 
fice and  the  Secretary  of  the  Interior  ac- 
cepted Marzoirs  ex  parte  denial  of  notice 
and  denied  Martlnsoh  any  importunity  to 
show  that  Marzolf  did  In  fact  receive  actual 
notice  of  the  decision  In  the  Llnd  contest 
The  fallacy  of  plaintiff's  argument  Is  the 
assumption  that  the  decision  In  the  Llnd 
contest  was,  as  between  Marzolf  and  Martin- 
son, a  conclusive  and  Irrevocable  adjudication 
that  Marzolf's  entry  had  been  abandoned  and 
canceled  for  that  reason.  That  decision  was 
rendered  in  a  case  between  Llnd  and  Marzolf. 
Llnd  had  asserted  no  rights  by  reason  of  the 
decision  and  Martinson  was  not  In  privity 
with  Llnd.  The  effect  of  that  decision  was 
to  expunge  Marzolf's  entry  from  the  land 
office  records,  so  that  as  far  as  those  rec- 
ords showed  the  land  was  unappropriated 
public  lands.  It  may  be  that  the  govern- 
ment could  avail  Itself  of  this  decision  as  a 
conclusive  estoppel  against  Marzolf.  But 
as  betweoi  the  latter  and  Martinson,  that 
decision  was  ree  inter  alios  acta  and  at 
most  was  merely  prima  fade  evidence  tliat 
Marzolf  had  lost  his  rights  by  abandonment 
The  allegations  of  the  complaint  disclose 
and  admit  that  Marzolf  had  not  In  fact 
abandoned  bis  entry,  but  had  resided  upon, 
cultivated,  and  improved  the  land  In  a  very 
substantial  manner,  and  that  he  had  done 
so  with  Intent  to  obtain  title  under  the 
homestead  laws  pursuant  to  the  entry  filed 
In  1898.  It  Is  true  that  the  complaint  con- 
tains allegations  to  the  effect  that  Marzolf 
was  not  occupying  the  land  as  a  homestead 
claimant,  and  had  abandoned  bis  Intention 
to  claim  It  as  a  homestead  and  was  a  mere 
trespasser.  These  allegations,  however,  are 
mere  argumentative  assertions  on  the  part  of 
the  pleader;  as  It  is  evident  from  a  reading 
of  the  whole  complaint  that  they  merely 
state  the  conclusion  which  the  plaintiff  con- 
tends follows  as  a  matter  of  law  from  the 


fact,  as  he  contends,  that  Marsolf s  entrr 
had  been  Irrevocably  canceled  by  the  Com- 
missioner's decision  in  the  Lind  Case.  The 
sum  and  substance  of  these  argumentatiTe 
assertions  found  In  the  complaint  Is  that  the 
decision  in  the  Lind  contest  estopped  Mar- 
zolf from  showing  that  he  had  not  abandoned 
bis  entry.  The  question  in  the  Martinsoa 
contest  was  whether  or  not  Marzolf  bad 
abandoned  or  lost  his  rights  as  a  homestead 
claimant  If  Marzolf  had  not  forfeited  bis 
rights  the  land  was  not  "unappropriated" 
public  land ;  and  if  the  land  was  not  imap- 
proprlated,  Martinson's  entry  was  inralii 
The  plaintiff  admits  that  the  officers  of  tbe 
federal  land  department  found  that  tbe  eH- 
dence  submitted  in  that  contest  showed  tbit 
Marzolf  had  in  all  things  complied  with 
the  homestead  laws,  and  showed  that  tbe 
decision  in  the  Llnd  contest  was  erroneoDs. 
He  does  not  deny  tliat  this  finding  was  lo 
accordance  with  the  real  facts.  His  only 
point  Is  that  the  land  department  had  so 
right  to  question  the  propriety  of  tbe  d^ 
cision  in  the  Lind  contest  and  be  asserts 
that  that  decision  Is  a  bar  to  the  disclosure 
of  the  truth.  That  proposition  is,  in  our 
opinion,  untenable.  Martinsoa  was  not  s 
party  to  tbe  case  in  which  that  decisloD 
was  rendered  or  in  privity  with  any  party 
therein.  To  what  extent  that  decision  shonld 
be  given  effect  as  between  tbe  United  State 
and  Marzolf  was  a  question  betweoi  tbe 
latter  and  the  government  Martinson  bad 
no  property  right  In  that  decision.  Tbe  gov- 
ernment officers,  having  become  convinced 
that  the  decision  was  contrary  to  the  facts, 
unquestionably  had  the  right  as  against  a 
stranger  to  the  decision,  to  set  It  aside  and 
reinstate  the  entry  which  the  decision  bad 
erroneously  canceled.  Martinson,  being  a 
stranger  to  that  decision,  had  no  right  to  be 
heard  to  question  tbe  propriety  of  vacating 
it  When  Martinson  made  his  entry,  be 
knew  that  Marzolf  was  In  possession,  and  be 
was  chargeable  with  knowledge  of  the  oc- 
cupant's rights.  The  plaintiff  is  not  tbere- 
fore,  in  the  position  of  a  bona  fide  purchaser. 
Neither  can  he  cle;Im  the  legal  right  of  a 
successful  contestant  He  acquired  no  rl^ts 
by  his  formal  homestead  entry  unless  tbe 
land  was  unappropriated.  Although  the  e^ 
roneous  decision  in  the  Llnd  contest  bad 
caused  the  land  office  records  to  show  tbat 
the  land  was  open  to  entry,  the  real  fact 
was,  as  Martinson  knew,  that  Marzolf  was 
in  possession,  asserting  his  rights  as  a  home- 
stead claimant  The  plaintiff  was  also 
chargeable  with  knowledge  that  tbe  officials 
of  the  land  department  had  the  power  to 
correct  or  disregard  the  erroneous  decision 
canceling  Marzoirs  entry,  if  It  were  showo 
to  be  erroneous.  We  are  therefbre  very 
clearly  of  opinion  that  the  complaint  shows 
that  plahitlff  is  entitled  to  no  equitable  re- 
lief, and  the  demurrer  was  properly  sus- 
tained. 
Judgment  affirmed.    All  concub 
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HESS  V.  GREAT  NORTHERN  RX.  OO. 
(  Supreme  Coart  of  Minnesota.    Aug.  17,  1906.) 

Appeal  from  clerk's  taxation  of  costs.    Be- 
▼ersed. 
For  former  (pinion,  see  108  N.  W.  7. 

PER  CURIAM.  In  an  action  to  recover 
for  personal  injuries  plaintiff  liad  a  verdict, 
and  defendant  thereafter  moved  in  ttie  alter- 
native for  judgment  notwithstanding  the 
same  or  for  a  new  trial.  The  trial  court 
denied  the  motion  for  judgment,  but  granted 
a  new  trial.  Defendant  appealed,  caused  the 
proper  return  to  be  made  to  this  court,  and 
printed  and  served  upon  plalntlfTs  attorneys 
a  paper  book  containing  the  entire  record. 
Plaintiff  appealed  from  that  part  of  the 
order  granting  a  new  trial,  and  at  the  open- 
ing of  the  term  of  this  court  at  which  both 
appeals  were  submitted  applied  for  leave  to 
nse  defendant's  paper  book  in  the  presentation 
of  his  appeal,  to  which  defendant  made  no  ob- 
jection. The  application  was  granted,  and 
both  appeals  were  submitted  upon  the  same 
printed  record  at  one  and  the  same  time. 
The  order  of  the  trial  court  was  affirmed  on 
both  appeals,whereupon  defendant  gave  no- 
tice of  taxation  of  costs  upon  plaintifTs  ap- 
peal, included  in  the  Items  of  which  were  the 
cost  of  printing  the  paper  book  and  the  clerk's 
fees  for  the  returns  to  this  court  Upon  ob- 
jection to  these  items  the  clerk  held  that 
each  party  should,  in  view  of  the  fact  that 
both  had  the  benefit  of  the  printed  record 
and  the  return,  pay  one-half  the  expense  of 
the  same,  and  he  taxed  the  disbursements  ac- 
cordingly. From  this  decision  plaintiff  ap- 
pealed. 

The  conclusion  of  the  clerk  must  be  re- 
versed. The  matter  of  disbursements  on  ap- 
peals to  this  court  between  adverse  parties  in 
actions  at  law  is  purely  statutory.  The  stat- 
utes provide  that  the  losing  party  shall  pay 
the  disbursements  necessarily  Incurred  by  the 
prevailing  party.  The  court  has  no  discre- 
tion either  In  the  allowance,  disallowance,  or 
apportionment  of  the  same,  and  the  only  ques- 
tion involved  in  this  case  is  whether  the  items 
sought  to  be  taxed  were  incurred  by  defend- 
ant la  consequence  of  plalntlfTs  appeal.  It  is 
clear  that  they  were  not  On  the  contrary, 
the  expense  of  printing  the  record  and  caus- 
ing the  proper  return  to  be  made  was  ren- 
dered necessary  solely  and  only  by  reason  of 
defendant's  appeal,  without  which  its  appeal 
could  not  have  been  heard  in  this  court 
Tbis  situation  was  In  no  wise  changed  by  the 
fact  that  plaintiff  was  permitted  to  submit 
bis  appeal  upon  defendant's  printed  record, 
and  the  statutes  which  control  the  matter  do 
not  provide  for  a  division  of  the  expense  of 
printing  the  same  In  such  oases.  The  court 
might  in  cases  of  this  kind  Impose  as  a  condi- 
tion to  the  use  of  an  adversary's  printed  rec- 
ord the  payment  of  an  equitable  proportion  of 
the  cost  of  printing  the  same;  but  the  ques- 


tion was  not  raised  at  the  time  the  applica- 
tion was  granted  in  this  case,  and  we  are 
without  authority  to  now  Impose  it 

Another  reason  In  the  particular  case  why 
plaintiff  should  not  be  required  to  pay  the 
Items  in  question  is  that  a  full  record  was  not 
necessary  to  the  presentation  of  the  appeal. 
His  appeal  involved  only  the  construction  of 
the  order  and  memorandum  of  the  trial  court 
for  the  purpose  of  determining  the  ground 
upon  which  the  new  trial  was  granted,  in  the 
determination  of  which  the  evidence  was  not 
material. 

The  clerk's  taxation  In  the  respects  here  In- 
volved Is  reversed. 


HJELM   V.    WESTERN   GRANITE   CON- 
TRACTING CO. 
(Supreme  Court  of  Minnesota.    June  1,  1906.) 

Master  and  Sebvamt— Ihjtjbt  to  Skbvant— 

QtiESTiON  iY)B  Just. 

Plaintiff  was  injured  by  the  explosion  of  a 
blast  in  a  quarry.  The  negligence  alleged  con- 
sisted in  a  premature  explosion  of  the  blast 
without  giving  plaintiff  the  customary  warning. 
It  is  held  that  the  evidence  did  not  justify  the 
court  in  directing  a  verdict  for  the  defendant 
but  presented  a  question  of  fact  to  b«  deter- 
mined by  the  jury. 

(Syllabus  by  tbe  Court) 

Appeal  from  District  Court  Steams  Coun- 
ty; D.  B.  Searle,  Judge. 

Action  by  Swan  H.  Hjelm  against  the 
Western  Granite  Contracting  Company.  Ver- 
dict for  defendant  From  an  order  doiylng 
a  new  trial,  plaintiff  appeals.    Reversed. 

H.  B.  Locke  and  Lndvlg  Arctander,  for 
appellant  Reynolds  &  Roeser  and  Stewart 
&  Brower,  for  respondent 

JAGGARD,  J.  This  is  an  action  to  recover 
for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence  in  negligent- 
ly and  carelessly  and  prematurely  exploding 
a  blast  In  a  stone  quarry  without  giving  the 
plaintiff  an  opportunity  to  get  a  safe  distance 
away  from  the  blast  A  new  trial  was 
granted  by  this  court  upon  a  former  appeal 
of  this  case.  Hjelm  v.  Western  Granite  Con- 
tracting Co.,  102  N.  W.  384.  At  the  close  of 
the  case  defendant  moved  for  a  directed  ver- 
dict The  court  denied  this  motion  and  sul>- 
mltted  the  case  to  the  jury,  which  returned  a 
verdict  for  defendant  From  an  order  deny- 
ing plaintiff's  motion  for  a  new  trial,  this 
appeal  was  taken. 

1.  On  that  appeal  the  sufficiency  of  the 
complaint  was  conceded  for  tbe  purposes  of 
the  appeal.  At  the  present  trial,  objection 
was  made  to  the  adequacy  of  the  allegations 
of  neglig«ice  with  respect  to  a  premature  ex- 
plosion of  the  blast  The  plaintiff  applied  for 
an  amendment  which  was  sufficient  to  raise 
the  Issues  which  will  be  afterwards  referred 
to  in  this  opinion.  It  is  not  clear  upon  the 
record  exactly  what  ruling  the  court  made 
with  reference  to  this  amendment    In  view. 
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however,  of  the  course  of  trial  and  the 
court's  own  memorandum,  we  conclude  that 
the  pleading  was  sufficient  to  raise  the  Issue. 
There  was  testlmonr  tending  to  show  that 
it  was  customary  "In  that  quarry,  when  fir- 
ing blasts,  to  give  three  or  four  calls,  with  a 
wait  In  between,  for  the  men  to  leave  the 
quarry;  tiien  to  send  a  man  around  to  warn 
everybody  In  the  vicinity  away;  and  then, 
when  he  (the  person  giving  the  warning) 
bad  returned  to  the  battery,  they  would  give 
two  or  three  more  calls,  with  a  wait  between, 
and  that  they  would  wait  a  minute  or  more 
after  the  last  call  was  given  before  firing 
the  blast."  It  was  uncontradicted  that  this 
custom  was  not  observed  In  the  present  in- 
stance. The  essence  of  defendant's  alleged 
negligence  was  the  failure  to  observe  this 
custom. 

2.  The  ground  upon  which  the  court  re- 
fused a  new  trial  was  that  it  was  immaterial 
whether  the  court  committed  errors  In  trial 
or  not.  Inasmuch  as  the  the  court  should  have 
granted  defendant's  motion  for  a  directed 
verdict  This  is  the  principal  question  in  the 
case  and  Is  not  without  grave  doubt  The 
memorandum  of  the  trial  court  sets  forth: 
"On  the  question  of  contributory  negligence. 
Justice  Brown,  spealcing  for  the  Supreme 
Oourt  uses  this  language:  'The  contention 
Is  made  that  defendant  was  relieved  from 
the  consequences  of  a  failure  to  give  the 
usual  wnrnlng  in  this  particular  instance  by 
the  conduct  of  plaintiff.  It  is  urged  In  this 
connection  that  when  plaintiff  went  to  warn 
away  the  team  approaching  the  quarry,  and 
after  having  done  so,  he  called  to  Freberg  (a 
vice  principal,  who  exploded  the  blast  from 
the  battery)  that  the  team  was  out  of  the 
way,  and  almost  immediately  thereafter  the 
blast  was  exploded.  While  plaintiff  testified 
that  he  did  call  to  Freberg  that  the  team 
was  out  of  the  way,  he  distinctly  said  that 
it  was  the  understanding  between  himself 
and  Freberg  that,  when  he  had  succeeded  In 
getting  the  team  out  of  the  way,  he  would 
return  to  Freberg,  where  the  blast  was  to 
be  exploded,  and  that  at  the  time'  that  It  was 
exploded  he  was  running  through  the  brush 
on  his  return.  If  It  appeared  from  the  evi- 
dence that  Freberg  heard  the  call  from 
plaintiff  that  the  team  was  out  of  the  way, 
and  acted  on  it  in  exploding  the  blast  as 
an  indication  from  plaintiff  that  he  also  was 
in  a  place  of  safety,  plaintiff  cannot  recover. 
His  own  act  would  in  such  case  bar  bis  right 
of  action.  But  there  Is  no  evidence  that  Fre- 
berg heard  plaintiff's  call,  or  that  he  acted  on 
it  In  exploding  the  blast  He  was  not  called 
as  a  witness  at  the  trial,  and  in  view  of  the 
testimony  of  plaintiff  to  the  effect  that  it  was 
understood  between  them  that  he  was  to  re- 
turn after  warning  the  team  away,  it  was  a 
fair  question  tot  the  Jury  to  determine 
whether  Freberg  heard  the  call,  and  acted  on 
It,  in  exploding  the  blast  as  an  indication 
from  plaintiff  that  he  was  In  a  place  of  safe- 


ty. Our  conclusion  is  that  upon  this  feature 
of  the  case,  the  evidence  made  a  case  for  the 
consideration  of  the  Jury.'  At  the  last  trial 
of  this  case  the  defendant  supplied  the  miss- 
ing testimony  suggested  by  the  Supreme 
Oourt  in  that  part  of  its  decision  above 
quoted,  by  calling  Mr.  Charles  Freberg  [the 
vice  principal  who  disehnrged  the  blast  from 
a  battery]." 

Frel>erg  testified  that  be  bad  told  plain- 
tiff "if  the  team  be  far  enough  away  he  [the 
piaintiflf]  should  tell  me  so,  and  so  be  did" : 
that  when  he  beard  plaintiff  "holler,**   be 
could  tell  by  the  pound  of  plaintiff's  voice 
that  plaintiff  was  nbout  in  the  same  place 
where  the  team  had  been  when  he  sent  plain- 
tiff to  get  the  team  out  of  the  way ;  and  that 
In   reliance  upon  plaintiflTs  "holler"  be   ex- 
ploded the  blast    This  affirmative  testimony 
of  Freberg  is  supplemented  by  a  strong  ar- 
gument  of    fact,    based    upon   other    facts 
shown.    The  danger  line  from  the  blast  was 
000  feet  away  from  the  point  of  its  explosion. 
The  team  was  originally  140  or  150  feet  from 
the  blast    The  battery  was  800  feet  from  the 
blast    The  point  at  which  plaintiff  called 
out  was  388  feet  from  the  blast    In  oth« 
words,  as  defendant  argues,  at  the  time  the 
blast  was  ready  to  be  fired,  the  piaintiflf  went 
to  a  point  140  or  ISO  feet  from  the  blast  to 
get  the  team  out  of  the  way,  and  while  he 
was   returning  went  238  or  248  feet    away 
from  the  blast,  and  at  a  distance  of  BOl  feet 
from  the  battery  hallooed  to  Freberg  that  the 
team  was  out  of  the  way.    The  testimony, 
however,  does  not  necessarily  show  that  the 
plaintiff  went  this  distance  of  238  or  248  feet 
away  from  the  blast  for  the  purpose  of  get- 
ting to  a  safe  place,  rather  than  toward  the 
battery  fw  the  purpose  of  informing  Freberg 
that  the  team  was  out  of  the  way.     While 
the  record  is  not  clear,  that  testimony  seems 
to  be  susceptible  of  the  construction  that  the 
plaintiff,   having  taken  the  team   from   the 
place  where  it  was  to  a  more  distant  place 
and    then    returning    toward    the    battery 
until  he  reached  a  point  601  feet  from  tlM 
battery,  called  out  as  he  testified,  not  that 
everything  was  all  right  but  "I  got  the  team 
to  go"— "the  team  is  gone."    This,  the  Jury 
might  have  found,  was  not  Intended  as  a 
signal  for  Freberg  to  shoot  off  the  blast  but 
as  a  compliance  with  Freberg's  request  to  get 
the  team  out  of  the  way,  and  with  his  own 
further  statement  that  he  would  come  back 
again  when  be  got  the  team  out  of  the  way. 
The  contrast  of  plaintiff's  version  and  Fre- 
berg's version  is  presented  by  appeUadt  in 
parallel  columns.    It  does  not  appear  from 
this   conflicting   evidence,   in  the   sense   in 
which  the  language  was  used,  by  this,  an 
appellate  court  in  its  previous  opinion,  that 
Freberg  exploded  the  blast  in  reliance  on 
plaintiff's  call  as  an  indication  from  plain- 
tiff that  he  was  in  a  place  of  safety.    Tha« 
was  evidence  to  that  effect    There  was  also 
evidence  inconsistent  therewith.    If  U  was 
the  understanding  that  plaintiff  was  to  re- 


Digitized  by  LjOOQIC 


Minn.) 


O'BRIEN  ▼.  ST.  PATJL  CITY  BY.  CO. 


805 


turn  to  Freberg  after  warning  the  team 
away,  he  had  no  right  to  act  on  the  signal  as 
an  indication  that  plaintiff  was  In  a  place 
of  safety.  The  inference,  therefore,  la  not 
made  conclusive  by  Freberg's  testimony,  nor 
by  the  testimony  concerning  the  incident  as  a 
whole.  Freberg's  Interpretation  of  the  mean- 
ing of  plaintiff's  shoot  was  not  concluslTC  up- 
on plaintiff,  any  more  than  the  plaintiffs 
Interpretation  of  that  shout  was  conclusive 
upon  the  defendant  The  reasonableness  and 
correctness  of  either  Interpretation  was  for 
tbe  Jury.  Accordingly  we  conclude  that  the 
trial  court  would  not  have  been  Justified  In 
directing  a  verdict  for  the  defendant  It  is 
practically  conceded  in  fact,  and  must  be 
beld  in  law,  that  the  charge  of  tbe  court 
contained  reversible  error,  and  that  a  new 
trial  must  be  granted  unless  the  evidence 
Justified  a  directed  verdict  A  new  trial 
must  therefore  be  ordered. 

3.  The  assignments  of  error  raise  some 
other  questions  which  may  arise  upon  a  new 
'  trial,  a  brief  reference  to  which  may  serve  to 
expedite  the  final  adjudication  of  this  contro- 
versy. We  are  at  a  loss  to  see  why  either 
the  plaintiff  or  defendant  should  have  been 
allowed  to  testify  as  to  what  was  their  lij- 
tent  and  the  meaning  of  the  words  used  by 
tbem,  respectively,  in  connection  with  the 
direction  by  Freberg  to  the  plaintiff  to  get 
the  team  out  of  the  way,  or  by  the  shout  of 
the  plaintiff  in  compliance.  The  testimony 
sbonid  be  confined  to  the  words  actually  used 
and  the  circumstances  surrounding  their  ut- 
terance. The  Inference  from  these  words 
and  circumstances  should  be  drawn  by  the 
Jury.  The  fact  that  the  blast  was  not  cov- 
ered was  a  material  circumstance  and  a  part 
of  the  res  gesto.  Evidence  to  that  effect  was 
admissible  as  tending  to  show  existing  con- 
ditions. In  view  of  which  defendant's  duty 
to  give  timely  warning  should  have  been  con- 
sidered. The  court  properly  refused  to 
cbarge  the  doctrine  of  avoidable  consequen- 
ces, laid  down  In  Davles  v.  Mann,  10  Mees. 
&  W.  646,  and  in  similar  cases.  That  doc- 
trine has  been  repeatedly  recognized  and  is 
the  unquestioned  law  of  this  court  Evarts 
T.  Railway  Co.,  50  Minn.  141,  57  N.  W.  459, 
22  L.  R.  A.  663,  45  Am.  St  Rep  400;  Pettit  v. 
Railway  Ck).,  62  Minn.  530,  64  N.  W.  1019. 
The  only  question  here  In  that  connection  la 
whether  or  not  that  rule  of  law  was  appli- 
cable to  the  circumstances  of  this  case.  We 
are  of  the  opinion  that  It  was  not  The 
knowledge  of  Freberg  as  to  plaintiff's  actual 
position  and  peril  was  not  sufficiently  shown, 
directly  or  indirectly,  to  bring  this  case  within 
tbe  purview  of  these  authorities.  The  plain- 
tiff did  not  assume  all  the  risks  Incident  to 
bis  work,  but  only  those  which  were  neces- 
sary, ordinary,  and  usual.  If  the  Jury  be- 
lieved his  version  of  tbe  occurrence,  he  did  not 
assume  risks  arising  from  negligence  In  the 
dis<Aarge  of  defendant's  duty,  particularly 
with  reference  to  tbe  nonobservance  in  this 
case  of  tbe  precautions  customarily  followed. 


It  is  also  elementary  that  contributory  neg- 
ligence Is  an  affirmative  defense,  tbe  burden 
of  proving  which  rests  upon  the  defendant, 
and  that  the  conduct  on  the  part  of  the 
plaintiff  contributing  to  his  damage  would 
not  bar  his  recovery  unless  such  conduct 
involved  a  want  of  due  care. 
Order  reversed. 


O'BRIEN  T.   ST.  PAUL  CITY   RY.  CO. 
(Supreme  Court  of  Minnesota.    June  1,  1906.} 

1.  Street  Railboads— Injitbt  to  Pedestbiar 

— CONTRIBCTOBT   NEGLIQENCE. 

A  pedestrian,  about  to  cross  two  street  car 
tracks  on  which  he  has  seen  two  can  approach- 
ing in  opposite  directions  at  a  rapid  rate  of 
speed,  who  passes  behind  one  and  undertakes 
to  craas  In  front  of  the  other  advancing  toward 
him,  is  not  bound  to  anticipate  negligence  on 
the  part  of  the  motoneer;  but  be  is  not  ab- 
solved from  tbe  duty  of  exercising  reasonable 
care  to  avoid  being  struck  by  tbe  advancing  car. 
[Ed.  Note. — For  cases  in  point,  see  voL  44» 
Cent  Dig.  Street  Railroads,  g  207.] 

2.  Sake. 

His  failure  to  exercise  aueh  care  constitutes 
contributory  negligence,  and  bars  his  right  to 
recover  for  consequent  personal  Injuries. 

[Ed.  Note. — For  cases  In  point  see  voL  44, 
Cent  Dig.  Street  Railroads,  f  207.] 

3.  Saue— EvinENCE. 

Under  the  circumstances  of  this  case,  the 
conduct  of  the  plaintiff  is  held  to  have  constitut- 
ed contributory  negligence  as  a  matter  of  law. 
(Syllabus  by  tbe  Court) 

Appeal  from  District  Court  Ramsey  Counf- 
ty;    William  LOuis  Kelly,  Judge. 

Action  by  Martin  E.  O'Brien  against  the 
St  Paul  City  Railway  Company.  Verdict 
directed  for  defendant  From  an  order  deny- 
ing a  motion  for  a  new  trial,  plaintiff  appeals. 
Affirmed. 

H.  A.  Loughran  and  John  D.  O'Brien,  for 
appellant  Munn  ft  Thygeson,  for  respond- 
ent 

JAGOARD,  J.  This  Is  an  action  for  personal 
Injuries  received  by  plaintiff  and  appellant. 
At  the  close  of  plalntlfTs  testimony  defend- 
ant and  respondent  made  a  motion  to  direct 
a  verdict  In  Its  favor,  for  the  reason  that  the 
evidence  failed  to  show  any  evidence  of  negli- 
gence on  the  part  of  defendant  and  that  tho 
evidence  did  show  that  plaintiff  himself  was 
guilty  of  negligence  which  contributed  to  his 
Injuries.  The  trial  court  granted  the  motion. 
From  an  order  denying  plalntlfTs  motion  for 
a  new  trial,  this  appeal  was  taken. 

Tbe  testimony  Is  practically  undisputed 
tbat  on  the  evening  In  question,  about  9 
o'clock,  plaintiff  left  his  residence  on  West 
Seventh  street  In  St  Paul,  a  short  distance- 
east  of  Walnut  street,  where  it  Intersected 
West  Seventh  street,  to  go  to  a  cigar  storey 
which  was  located  on  the  opposite  side  of 
West  Seventh  street,  on  the  northwest  comer 
of  Walnut  and  West  Seventh  street  and  west 
of  the  place  where  he  was  rooming;  that 
be  proceeded  west  on  Seventh  street  walking 
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on  tbe  sidewalk  on  the  Boutherly  side  of  the 
street,  until  he  came  to  a  point  about  20  feet 
east  from  the  southeast  comer  of  Walnut  and 
West  Seventh  streets.  There  he  looked  west 
and  saw  a  car  coming  east,  and  looked  east 
and  saw  a  car  coming  west  The  west-lwund 
car  was  aliout  250  feet  away  trom  him.  He 
%valked  diagonally  from  the  sidewalk  over  to 
the  Walnut  street  cross-walk,  where  it  cross- 
es Seventh  street,  to  a  point  3  or  4  feet  south 
of  the  southerly  rail  of  the  southerly  track 
of  defendant's  car  line.  He  then  looked  to 
the  east,  and  saw  the  west-bound  car  was 
about  150  or  160  feet  away  from  him.  While 
he  was  standing  at  this  crossing,  tbe  east- 
bound  car  passed  him.  He  looked  for  the 
west-bound  car  when  he  was  in  tbe  center  of 
the  south  track,  in  the  rear  of  the  east-bound 
car.  There  he  claims  that  he  could  see  east 
for  a  distance  of  from  60  to  70  feet,  and  that 
be  looked,  but  saw  no  car.  Having  seen  a 
man  walking  along  West  Seventh  street 
whom  he  thought  was  a  shopmate  of  his,  he 
"started  straight  over  to  head  that  man  off." 
Just  as  he  was  crossing  tbe  west-bound  track 
be  heard  a  whistle.  He  glanced  up  the  track, 
and  there  was  a  car  within  27  or  30  feet  of 
him.  He  made  a  Quick  move  to  get  over  tbe 
track,  and  he  thinks  he  did  g^et  over  tbe  north 
rail.  The  end  of  the  car  caught  bim  and 
threw  him  out  to  the  curb. 

Tile  determining  question  In  this  case  Is 
whether  the  plaintiff  was  guilty  of  contrib- 
utory negligence  as  a  matter  of  law.  It  is 
contended  by  his  counsel,  and  it  Is  the  settled 
law,  that  it  Is  the  duty  of  a  street  car  com- 
pany to  keep  Its  cars  under  reasonable  con- 
trol and  to  run  them  at  a  reasonable  rate  of 
speed  when  they  are  near  street  crossings 
in  crowded  parts  of  a  city;  that  it  is  not 
negligence  In  law  to  cross  a  street  railway 
track  in  front  of  an  approaching  car  which 
a  person  using  tbe  highway  has  seen,  and 
which  does  not  appear  to  bim  to  be  danger- 
ously near,  and  which  would  not  have  been 
so  in  fact,  had  it  been  running  at  its  ordinary 
rate  of  speed  and  under  proper  control;  and 
that  such  a  person  Is  not  l>ound  to  anticipate 
that  the  motoneer  would  be  negligent,  reck- 
less, or  willful.  It  has  been  well  said  "that. 
If  a  footman  is  required  in  a  crowded  thor- 
oughfare to  look  up  and  down  and  wait  until 
all  possibility  of  collision  Is  passed.  It  would 
be  like  sitting  on  a  bank  until  the  stream  ran 
by."  Cincinnati  Street  Ry.  Co.  v.  Sneli,  54 
Ohio  St  197,  43  N.  E.  207,  32  L.  R.  A.  276. 
So,  also.  It  has  been  said  that  he  who  puts 
himself  in  tbe  way  of  runaway  horses  who 
have  escaped  from  their  driver's  control  must 
know  that  be  is  taking  a  risk;  but  a  Jury 
may  well  say  that  be  who  crosses  in  front  of 
a  trolly  car  provided  with  a  motoneer  may 
assume  that  it  is  furnished  with  means  of 
stopping  or  reducing  Its  speed.  Kansas  City, 
<etc.,  V,  Gallagher  (Kan.  Sup.)  76  Pac.  469, 
«4  L.  R.  A.  344,  347,  848.  The  presence  of  an 
unexpected  emergency,  or  of  what  the  law  re- 
cognizes as  legitimately  distracting  circum- 
stances, is  also  to  btt  considered  iu  determin- 


ing tbe  contributory  negligence  of  a  person 
injured  by  a  street  car  collision.  It  would 
be  idle  to  cite  cases  at  length  in  support  of 
these  well-established  principles. 

It  is  equally  well  settled,  however,  that  a 
pedestrian,  while  not  required  to  exercise 
that  care  which  "keeps  wateh  In  every  old 
man's  eye,"  is  bound  to  conform  to  the  dic- 
tates of  ordinary  prudence  in  avoiding  ac- 
cidents of  this  character.  His  failure  so  to 
do  bars  a  recovery  by  him  of  consequent 
personal  injuries.  The  person  using  streets 
on  which  street  cars  are  operated,  and  who 
knows  of  an  approaching  car,  Is  not  required 
to  anticipate  negligence  on  tbe  part  of  the 
motoneer;  nor  is  that  motoneer  bonnd  to 
anticipate  negligence  on  bis  part  in  under- 
taking to  carelessly  cross  in  front  of  tlie  car. 
If  both  are  negligent,  the  damages  are  not 
recoverable.  In  connection  with  tbe  citation 
of  many  relevant  cases,  Mr.  dark  has  tbn!> 
stated  the  pertinent  law:  "Nellgence  con- 
tributing as  an  efficient  cause  of  injury  will 
defeat  an  action  therefor,  irrespective  of  the 
quantum  of  negligence  of  tbe  respective  par- 
ties. •  •  •  A  common  case  Is  where 
there  are  double  traces,  and  a  pedestrian, 
either  crossing  the  street  or  having  Jnst 
alighted  from  a  car,  crosses  in  the  rear  of 
tbe  car  and  Is  struck  by  a  car  coming  !n 
tbe  opposite  direction  on  the  other  track. 
Where  it  appears  that  a  pedestrian  did  look 
for  a  car,  this  is  generally  sufficient  to  take 
the  question  of  his  due  care  to  tbe  Jury, 
especially  where  there  are  other  circumstances 
tending  to  show  negligent  operation  of  tbe 
car.  Tbe  mere  fact  of  looking,  however,  does 
not  absolve  tbe  pedestrian  from  tbe  duty 
of  taking  further  precautions.  If  be  sees  a 
car  and  determines  to  take  bis  chances  of 
crossing  ahead  of  it,  but  miscalculates  bis 
distance,  he  Is  unable  to  recover."  4  Car- 
rent  Law,  1568,  1669.  This  view  of  tbe  law 
has  been  applied  by  tbis  court  to  facts  not 
very  dissimilar  to  those  at  bar.  Metz  v. 
Railway  Co.,  88  Minn.  48,  92  N.  W.  502.  And 
see  Hickey  v.  Railway  Co.,  60  Minn.  110, 
61  N.  W.  803;  Terien  v.  Railway  Co.,  TO 
Minn.  632,  73  N.  W.  412;  Baley  t.  Railway 
Co.,  90  Minn.  39.  95  N.  W.  767. 

In  the  nature  of  things  It  most  happen  hi 
this  class  of  cases  that  tbe  conclusion  to  be 
drawn  from  the  application  of  these  familiar 
principles  depends  upon  the  circumstances  of 
each  particular  case.  It  must  rarely  happen 
that  any  one  reported  case  will  be  on  all 
fours  with  the  case  under  consideration.  lo 
this  Instance,  the  plaintiffs  own  testimony 
shows  that  he  was  familiar  with  the  running 
of  cars  upon  these  tracks;  that  the  cars  at 
this  place  ordinarily  moved  rapidly;  that  tlie 
headlights  and  the  bodies  of  the  cars  and 
the  streeta  were  well  lighted.  He  was  in  full 
possession  of  his  faculties.  He  was  confront- 
ed by  no  unexpected  emergency,  nor  by  anj 
emergency  at  all.  He  had  unlimited  time  in 
which  to  decide  upon  his  course  of  action. 
Cf.  Fonda  v.  Railway  Ca,  71  Minn.  438,  74 
N.  W.  166,  70  Am.  St  B^  841.    There  wert 
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no  distracting  circumstances,  properly  speak- 
ing, for  ttte  passing  of  tlie  east-bound  car  was 
a  familiar  and  safe  experience.  The  pres- 
ence of  his  Bhopmate  was  entirely  an  acci- 
dental fact,  not  of  necessity  connected  with 
the  x>erll  of  his  situation.  He  knew  that  the 
west-bonnd  car  was  moving  rapidly  on  a 
downgrade;  that  while  he  was  walking  from 
a  point  of  the  sidewalk  20  feet  distant  from 
the  street,  crossing  to  a  point  8  or  4  feet  south 
of  defendant's  southerly  trade,  the  car  had 
moved  more  than  100  feet  toward  him.  He 
waited  there  some  time  while  the  east-bound 
car,  38  feet,  more  or  less,  in  length,  had  pass- 
ed him  for  some  distance.  He  knew  that 
be  must  travel,  from  the  point  where  he  stood 
when  he  began  to  cross,  a  distance  of  at 
least  21  feet  before  he  would  be  out  of  danger, 
and  that  while  he  was  waiting  for  the  car 
to  pass  in  front  of  him  and  when  be  stepped 
behind  It  he  was  hidden  from  the  sight  of 
the  motoneer  of  the  car  approaching  on  the 
other  track,  and  his  own  view  of  the  latter 
car  would  be  obscured.  His  situation  was 
not  like  that  of  the  driver  of  a  vehicle  who 
has  looked  and  listened  at  a  street  crossing 
and  has  heard  no  car  approaching  for  such 
a  distance  that  he  could  probably  make  the 
crossing  safely,  and  then  miscalculates.  This 
plalntUt  knew  that  the  car  which  struck  him 
was  approaching  him  rapidly  and  a  short  dis- 
tance away.  Cf.  Smith  v.  Railway  Co.,  104 
N.  W.  16.  The  mere  fact  that  he  miscalcu- 
lated Is  not  conclusive  of  his  negligence,  but 
bis  want  of  care  appears  from  all  the  drcum- 
stances  of  the  case.  No  mathematical  calcu- 
lation of  time  and  distances,  based  as  it  must 
have  been  on  uncertain  estimates  or  mere 
conjectures,  could  exactly  or  satisfactorily 
determine  the  care  which  ought  to  have  been 
exercised  under  such  circumstances.  The 
matter  was  one  for  the  exercise  of  sound 
Judgment,  in  the  light  of  common  experience. 
The  ordinarily  prudent  man  profits  by  "cold 
pausing  caution's  lesson"  when  he  passes  be- 
hind a  moving  car  on  one  track  with  a  de- 
finite knowledge  that  another  car  is  approach- 
ing on  another  track  In  an  opposite  direction 
at  a  rapid  rate  of  speed.  The  exercise  of 
ordinary  care  demands  that  a  pedestrian 
should  not  unnecessarily  expose  himself  to 
Bucb  a  known  and  uncalled  for  hazard.  In 
this  case  to  have  pursued  an  entirely  safe 
course  required  a  pause  of  but  a  few  seconds. 
We  accordingly  think  that  the  trial  court 
properly  held  that  an  ordinarily  prudent  man 
would  not  have  done  as  the  plaintiff  did,  and 
-that  the  plaintiff  was  therefore  guilty  of  such 
contributory  negligence  as  barred  bis  re- 
covery In  this  action. 
Order  affirmed. 


BALCH  V.  GROVE. 
(Supreme  Court  of  Minnesota.    June  8,  1006.) 
AccoBD  AWD  Satisfaction— BJviDENOE. 

In  an  action  for  a  balance  on  a  promissory 
'note  by  defendant  to  plaintiff,  It  appeared  that 


plaintiff,  as  cashier  of  a  national  bank,  of  which 
he  had  been  a  stockholder,  and  of  which  defend- 
ant was  the  president  and  the  principal  stock- 
bolder,  had  made  ezoessive,  and  to  some  extent 
unlawful,  loans  to  an  insolvent;  that  plaintiff 
and  defendant  agreed  upon  a  payment  by  the 
defendant  to  the  bank  of  the  total  loss  and  upon 
a  credit  on  defendant's  note  to  plaintiff  of  a 
named  sum,  calculated  upon  a  proportion  of 
plaintiffs  holding  of  stock  as  big  share  of  the 
loss;  that  pursuant  thereto  the  loss  of  the  bank 
was  made  good,  and  the  agreed  sum  credited  to 
defendant  by  plaintiff  on  the  note  in  suit;  and 
that  subsequently  defendant  made  payments  of 
considerable  amounts  on  the  note  before  this 
suit  was  brought.  The  defense  was  one  counter- 
claim based  on  the  impairment  in  value  of  de- 
fendant's bank  stock  by  the  loss,  and  another 
counterclaim  baaed  on  an  assignment,  subse- 
quent to  the  commencement  of  the  action,  of 
Uie  bank's  claim  against  plaintiff  for  his  neglect 
and  unlawful  conduct.  It  Is  held  that  the 
trial  court  was  Justified  In  refusing  to  set  aside 
a  verdict  for  the  plaintiff,  inasmuch  as  the  jury 
was  justified  in  finding  that  the  parties  had 
executed  an  accord  and  satisfaction  of  the  whole 
transaction,  including  defendant's  claim  for 
impairment  in  the  value  of  his  stock,  and  that 
the  bank,  having  been  paid  in  full,  bad  no  as- 
signable cause  of  action  based  upon  the  cashier's 
misconduct. 
(Syllabus  by  the  Court) 

Appeal  from  District  CTourt,  Bamsey 
County;  William  Louis  Kelly,  Judge. 

Action  by  S.  D.  Balch  against  John  Orova 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 


B.  H.  Scbrlber,   for   appellant 
Valkenburg,  for  respondent 


3.   Van 


JAGOABD,  J.  This  was  an  action  by  the 
plaintiff  and  resiwndent,  demanding  Judg- 
ment against  the  defendant  and  appellant  for 
a  balance  on  a  promissory  note  for  $7,5(X)  In 
the  sum  of  $1,850.48,  with  interest  The 
answer  pleaded  aa  one  counterclaim  that 
plaintiff,  as  cashier  of  a  national  bank,  made 
a  certain  negligent  and  excessive,  and  there- 
fore to  some  extent  unlawful,  loan  to  one 
Brkel,  which  resulted  In  a  net  loss  to  the  bank 
of  $4,300,  and  that  the  bank  bad  assigned  to 
the  defendant  its  claim  against  the  plaintiff, 
based  on  this  liability,  and  as  another  coun- 
terclaim in  effect  that  the  defendant  as  a 
stockholder  in  the  bank  bad  suffered  damages 
in  the  impairment  of  the  value  of  his  stock 
caused  by  such  official  misconduct  of  the 
cashier.  The  reply  asserted  an  accord  and 
satisfaction  between  the  plaintiff  and  the  de- 
fendant with  respect  to  this  loss.  The  proof 
showed  that  subsequent  to  the  loss  the  plain- 
tiff and  the  defendant  agreed  that  the  de- 
fendant should  pay  the  total  amount  of  the 
loss  to  the  bank,  and  that  plaintiff  would 
"stand  for"  a  share  of  that  loss  based  upon 
the  proportion  of  the  stock  in  that  bank 
which  he  held.  The  amount  so  agreed  upon 
was  Indorsed  on  defendant's  note  to  plaintiff 
as  a  credit  Defendant  then  made  good  the 
loss  to  the  bank  and  made  a  series  of  pay- 
ments in  considerable  amounts  on  his  note  to 
the  plaintiff.  After  all  this  bad  been  done 
and  this  action  commenced,  the  defendant 
procured  an  assignment  from  the  bank  of  its 
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claim  against  the  plaintiff  for  tbe  loss  caused 
by  plaintiff's  negligent  and  unlawful  conduct 
In  making  the  excessive  loan  to  Erkel.  He 
now  Insists  that  there  was  no  question  of 
accord  and  satisfaction  to  be  submitted  to  tbe 
jury,  Inter  alia,  because  (1)  the  pleadings  did 
not  set  forth  but  were  repugnant  to  any 
settlement  between  the  plaintiff  and  the  bank 
of  Its  claim,  based  on  the  loss  occasioned  by 
plaintiff's  misconduct;  (2)  all  witnesses  agreed 
that  this  claim  was  never  discussed,  and  was 
never  In  the  minds  of  the  parties  prior  to  tbe 
commencement  of  the  suit;  and  (3)  defend- 
ant never  bad  authority  to  compromise  this 
claim  with  the  bank  against  the  plaintiff 
prior  to  his  asking  the  assignment  thereof. 
The  jury  brought  in  a  verdict  for  the  plain- 
tiff for  $1,200  upon  some  basis  of  calculation 
which  is  conjectural.  No  appeal  was  taken, 
however,  from  It  by  the  plaintiff.  The  de- 
fendant appealed  from  the  judgment  Tbe 
substance  of  his  appeal  is  the  alleged  error 
of  the  trial  court  in  refusing  bis  motion  for 
judgment  notwithstanding  the  verdict 

It  may  be  conceded  that  the  evidence  dis- 
closed a  clear  case  of  negligence  on  the  part 
of  the  plaintiff,  wUch  rendered  him  liable 
to  the  bank  for  the  entire  amount  of  tbe 
Brkel  loss  (see  Witters  v.  Bowles  [C.  C]  31 
Fed.  1,  6),  and  that  he  was  chargeable  with 
Interest  thereon  (Cooper  v.  Hill,  94  Fed.  582, 
36  C.  C.  A.  402).  But  tbe  evidence  also  dis- 
closes that  before  the  assignment  was  made 
the  bank  had  been  paid  in  full  by  the  de- 
fendant for  its  losses,  and  therefore  had 
nothing  to  assign.  Tbe  defendant  was  enti- 
tled to  nothing  against  the  plaintiff  under  the 
doctrine  of  subrogation,  because  the  question 
of  division  of  responsibility  for  the  loss  of 
the  proportion  of  contribution  proper  for  the 
plaintiff  and  defendant  to  make  bad  been 
adjusted  between  the  parties.  Indeed,  be 
claimed  a  credit  as  against  the  plaintiff  for 
tbe  amount  agreed  upon  between  lilm  and 
tbe  plaintiff  as  tbe  plaintiff's  share  of  this 
loss.  Accordingly  he  Is  not  in  position  to  as- 
sert against  tbe  plaintiff  a  claim  based  npon 
either  tbe  impairment  In  the  value  of  his 
stock  caused  by  the  Erkel  loss  nor  upon  dam- 
ages sustained  by  the  bank  for  the  same 
cause.  These  two  counterclaims,  while  in 
pleading  separate,  under  the  circumstances 
of  this  case  were  properly  held  by  the  trial 
court  to  be  "but  one.  The  adjustment  be- 
tween the  plaintiff  and  defendant  touching 
the  Erkel  loss  adjusted  the  whole." 

Judgment  affirmed. 


PEARSAIiL  V.   TABOUR. 

(Sapreme  Court  of  Minnesota.    Jane  8,  1906.) 

1.  Bankruptct— Discharge— New  Pbomtbe. 
An  action  to  enforce  an  obligation  barred 
by  a  discbarge  in  bankruptcy  proceedings,  based 
upon  the  obligor's  subsequent  promise  to  pay, 
must  fail,  unless  there  be  strong,  positive,  and 
unequivocal  proof  both  as  to  tbe  identification 


of  the  debt  and  as  to  a  distinct  nnconditional, 
and  present  promise  to  pay. 

[Eld.  Note. — For  cases  in  point  see  voL  6, 
Cent  Dig.  Bankruptcy,  (  865.] 

2.  Savk— Evidence. 

The  possibility  of  wrong  to  the  discbarged 
debtor,  hy  perjured  testimony,  in  depriving  him 
of  the  legitimate  benefit  of  the  bankruptcy  act, 
is  not  to  be  remedied  by  hostile,  unusual,  or 
forced  interpretation  of  the  evidence  introduced 
in  support  of  such  promise  to  pay. 

[Ed.  Note. — For  eases  in  point  Me  voL  6, 
Cent  Dig.  Bankruptcy,  (  865.] 

3.  Save— QciESTiON   vob  Jubt. 

Wherever,  upon  application  of  the  natural 
and  ordinary  rules  of  common  sense  and  simple 
logic  to  the  proof  introduced  in  support  of  the 
subaequent  promise  to  pay,  construed  as  a  whole, 
the  trial  court  is  satisfi^  that  such  proof  con- 
forms to  the  legal  standard,  and  it  is  contra- 
dicted, it  is  its  duty  to  submit  the  questions  of 
fact  to  the  jury  under  appropriate  instmctiona. 
[Ed.  Note. — For  cases  in  point  see  vol.  6, 
Cent  Dig.  Bankruptcy,  |  865.] 

4.  Sake. 

In   this  case  the   evidence  of  such  subse- 
quent promise  to  pay  is  lield  to  have  justified  ita 
Bubmis-sion  to  the  jury  and  the  verdict  of  tbe 
jury  against  tbe  debtor. 
6.  Save. 

The  declaration  of  the  debtor  and  creditor, 
made  before  the  discharge,  promising  to  pay  tlie 
debt  thereafter,  is  held  under  the  circumstances 
of  this  case  to  have  been  properly  received  in 
evidenccL 
6.  Appeal  —  Review  —  Reiubai.  of  New 

Tbial. 

The  refusal  of  a  trial  court  to  set  aside  th« 
verdict  because  of  alleged  misconduct  of  conn- 
sel  for  plaintiff  in  his  address  to  the  jury,  is 
held  not  to  have  l>een  a  reversible  abuse  of  dia- 
cretion,  in  view  of  the  incompleteness  of  the 
record  and  of  tbe  charge  of  the  court  with  ref- 
erence thereto. 

[Ed.  Note. — For  cases  in  point  see  voL  3, 
Cent  Dig.  Appeal  and  Error,  |  ^68.j 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Hennqdn 
County;   David  F.  Simpson,  Judge. 

Action  by  Estella  L.  Pearsall  against  J. 
B.  Tabour.  Verdict  for  plaintiff.  From  an 
order  denying  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Welch,  Hayne  ft  Hubacbek,  for  appellant 
A.  D.  Smith  and  D.  a  Fllkins,  for  respond- 
ent 

JAOGARD,  J.  This  was  an  action  by  the 
plaintiff  and  respondent  to  recover  the  sum 
of  $7,000,  with  interest,  upon  a  promissory 
note  made  by  the  defendant  and  appellant 
to  plaintiff  or  her  order.  The  answer,  ad- 
mitting the  execution  of  the  note,  asserted 
the  defense  of  a  discharge  In  bankruptcy  re- 
leasing tbe  defendant  from  the  obligation, 
and  alleged  that  the  note  had  been  duly 
scheduled,  and  tbat  plaintiff  had  due  notice 
thereof.  Plaintiff  admitted  the  discharge  in 
bankruptcy,  tbe  scheduling  of  the  note,  and 
the  receipt  of  notice,  but  claimed  that  sub- 
sequent to  the  discbarge  In  bankruptcy,  de- 
fendant orally  promlded  to  pay  the  note. 
Plaintiff  recovered  a  verdict  for  the  full 
amount  of  the  note,  and  interest  An  appeal 
was  taken  from  an  order  denying  a  motion 
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to  set  aside  the  verdict  and  for  a  new  trial. 

1.  The  principal  asBlgnments  of  error  are 
addressed  to  the  alleged  InsnfiSciency  of  the 
evidence  to  show  an  express  oral  promise  to 
pay  the  note  snhsequent  to  the  discharge  in 
bankruptcy.  Counsel  for  the  defendant  has 
argued  with  ImpresslTe  earnestness  the 
danfirer  of  allowing  oral  testimony  of  a  sub- 
sequent promise  of  payment  to  remove  the 
formal  bar  of  obligations  scheduled  in  banlt- 
ruptcy  proceedings  by  a  record  discharge. 
It  Is  true  that  this  means  of  reviving  old 
claims  opens  the  door  for  perjury  to  deprive 
a  discharged  insolvent  of  the  legitimate  ben- 
efit of  the  bankruptcy  act  These  considera- 
tions have  properly  led  coinls  to  require  that 
the  testimony  of  such  a  promise  conform  to 
a  high  standard  of  certainty  and  to  allow  it 
to  prevail  in  clear  cases  only.  There  can  be 
no  doubt  as  to  the  existence  or  propriety  of 
the  rule  that  an  action  to  enforce  an  obliga- 
tion barred  by  a  discharge  in  bankruptcy 
must  fail,  unless  there  Is  strong,  positive, 
and  unequivocal  evidence  both  as  to  the 
identification  of  the  debt  and  as  to  a  distinct, 
unconditional,  and  present  promise  to  pay. 
Smith  V.  Stanchfleld,  84  Minn.  343,  87  N.  W. 
917:  Allen  v.  Ferguson,  18  Wall.  1,  21  L. 
Ed.  854;  Harvester  Co.  v.  Lyman  (Minn.) 
96  N.  W.  87;  Brewer  v.  Boynton,  71  Mich. 
254,  39  N.  W.  49;  Murphy  v.  Crawford,  114 
Pa.  496,  7  Atl.  142;  Porter's  Adm'r  v.  Por- 
ter, 31  Me.  169.  The  possibility  of  wrong 
is  not  however,  to  be  remedied  by  hostile, 
illogical,  or  forced  Interpretation  of  the  evi- 
dence Introduced  In  support  of  the  promise. 
What  witnesses  mean  by  answers  to  ques- 
tions asked  is  ordinarily  determined  by  a 
natural  and  fair  construction  of  their  exam- 
ination and  cross-examination  as  a  whole, 
in  the  light  of  all  the  circumstances  appear- 
ing in  the  case  under  consideration.  It 
would  be  unjust  and  unreasonable  to  thus 
determine  the  effect  of  testimony  generally, 
but  to  disregard  this  simple  and  proper  pro- 
cess in  this  class  of  cases.  The  argument 
from  Inconvenience,  however  strong,  does 
not  Justify  the  court  In  either  straining  at  a 
gnat  or  swallowing  a  camel.  Whenever,  up- 
on the  application  of  this  rule  of  common 
sense  and  plain  logic  to  the  proof  Introduced 
in  support  of  the  subsequent  promise  to  pay, 
the  court  is  satisfied  that  It  conforms  to  the 
legal  standard,  and  It  Is  contradicted.  It  Is 
the  duty  of  the  trial  court  to  submit  the 
questions  of  fact  to  the  Jury,  under  appro- 
priate instructions,  as  in  ordinary  cases. 

The  record  shows  that  this  is  what  the 
trial  court  did  in  this  case.  The  plalntlEf, 
her  son,  and  daughter,  testified  as  to  the 
promise;  the  defendant  flatly  contradicted 
It  A  natural  construction  of  the  testimony 
on  the  plaintiff's  behalf  shows  that  It  tended 
to  identify  the  note  in  suit  and  to  prove  a 
present  and  unqualified  promise  by  the  de- 
fendant to  pay  it,  sufficiently  to  Justify  a 
submission  to  the  Jury  of  Its  effect  and  of 


the  credibility  of  the  plalntlflfs  case  and 
of  the  defendant's  case  in  this  regard.  For 
example,  on  cross-examination,  the  plaintiff 
testified  as  follows:  "Q.  Every  single  time 
you  ever  went  to  (defendant)  to  get  money 
from  him  on  this  note,  he  told  yon  each  time, 
didn't  he,  that  he  could  not  pay  anything  at 
that  time?  A.  Tes,  sir;  at  that  time,  but 
for  me  to  come  in  again.  Q.  Did  he  say  he 
would  pay  It  when  he  could?  A.  He  said  he 
would  pay  it  Q.  When  did  he  say  he  would 
pay  It?  A.  He  never  set  any  time."  It  is 
evident  upon  the  record  that  counsel,  by  this 
inquiry  as  to  "this  note,"  referred  to  the  note 
alleged  in  the  complaint  the  promise  to  pay 
which  was  then  in  Issue;  and  that  the  an- 
swer referred  to  that  note.  At  other  places  In 
the  record,  the  witnesses  testified  that  defend- 
ant promised  to  pay  plaintiff  "every  cent  that 
he  owed  to  her."  This,  defendant  insists, 
on  the  authority  of  Hobough  v.  Murphy,  114 
Pa.  358,  7  Atl.  139,  and  like  cases.  Is  insuffi- 
cient Identification,  because  defendant  did 
not  owe  the  debt.  It  is  obviously  unfair  to 
Isolate  such  a  portion  of  the  testimony  and 
show  that  by  itself  It  is  legally  insufficient 
No  other  obligation  appeared  to  exist  or  to 
have  existed  to  which  the  testimony  could 
have  referred. 

So,  also,  other  portions  of  the  testimony, 
standing  alone,  were  legitimate  basis  for  ar- 
gument that  within  the  rules  laid  down  In 
j:iwell  V.  Cumner,  136  Mass.  102,  Bigeiow  v. 
Norrls,  139  Mass.  12,  29  N.  B.  61,  Smith  v. 
Stanchfleld,  84  Minn.  343»  87  N.  W.  917,  and 
similar  cases,  they  failed  to  show  a  definite, 
present,  and  unconditional  promise;  but,  con- 
strued in  connection  with  other  testimony  by 
the  same  witnesses,  they  Justified  the  finding 
of  the  Jury.  Taking  the  testimony  as  a 
whole,  in  this  case,  we  are  satisfied  that  the 
trial  court  was  Justified  In  submitting  the 
case  to  the  Jury,  that  the  Jury  was  Justified 
In  finding  that  the  note  was  identified,  and 
that  the  promise  conformed  to  the  legal 
standard. 

2.  The  court  received  evidence  of  the  plain- 
tiff as  to  a  conversation  with  the  defendant, 
bad  prior  to  the  discharge  In  bankruptcy,  to 
the  effect  that  defendant  had  said:  "It 
makes  no  difference,  Mrs.  Pearsall  (the  plaln- 
tier)>  what  action  I  take,  I  shall  pay  you 
every  cent  of  that  money;  I  consider  you  a 
preferred  creditor."  The  refusal  of  the  court 
to  strike  out  this  evidence  on  motion  the  de- 
fendant in  proper  form  assigns  as  error. 
The  testimony  was  properly  received  as  an 
admission  or  declaration  by  the  defendant  in 
person  to  the  plaintiff,  with  respect  to  the 
subject-matter.  It  was  relevant  as  a  link 
in  the  chain  of  circumstances  and  as  affect- 
ing the  probability  of  his  having  made  the 
subsequent  promise  to  pay. 

8.  Other  assignments  of  error  relate  to  the 
misconduct  of  plalntlfTs  attorney  In  his  ad- 
dress to  the  Jury.  Among  the  expressions 
objected  to  were  these:    "The  plaintiff  has 
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been  deprived  of  the  means  of  getting  a  livell- 
hood  or  of  getting  an  income."  "No  honest 
-man  \70ulcl  take  advantage  of  the  banlcmptcy 
law  as  against  a  claim  such  as  this  of  the 
plaintiff.  The  defendant  has  not  an  honest 
iialr  in  his  head.-"  "I  say  an  honest  man 
vrould  not  stand  In  his  office  and  say  what 
he  did  to  this  woman.  I  could  not  do  It  or 
nuy  other  man."  Some  parts  of  these  ex- 
pressions are  ambiguous  or  unintelligible 
rtandlng  by  themselves.  The  record  shows 
only  these  words  so  that  It  is  impossible  to 
properly  determine  how  much  of  the  ap- 
parent error  was  actual  error.  It  does  not 
appear  what  plalntifTs  counsel  bad  said  be- 
fore or  after  or  with  reference  to  them,  nor 
what  defendant's  counsel  may  or  may  not 
have  said  in  the  same  connection.  The 
charge  of  the  trial  court,  moreover,  attempt- 
ed to  correct  the  most  objectionable  matter 
-{pontained  in  them.  He  charged  the  jury, 
inter  alia,  that  It  should  not  have  its  atten- 
tion diverted  from  the  issues  of  the  case  by 
any  consideration  of  the  propriety  of  the 
bankrupt  law,  by  any  consideration  what- 
ever cbout  the  right  or  wrong  of  a  man  avail- 
ing himself  of  the  bankrupt  law,  and  that 
that  had  nothing  to  do  with  the  case.  "The 
only  question  here,"  the  charge  reads,  "that 
Is  to  be  tried  by  yon,  the  only  question  that 
-Is  submitted  to  yon.  Is  the  simple  question  of 
whether  or  not,  subsequent  to  his  discbarge 
in  bankruptcy,  this  defendant  did  make  a 
clear,  unequivocable  promise  to  pay  this 
debt;  used  such  language  to  the  plaintiff  as 
showed  an  Intention  from  which  you  can  find 
an  expression  of  an  Intention  on  his  part  to 
pay  this  debt  unequlvocably  and  without  con- 
dition." 

The  courts  have  been,  perhaps,  too  liberal 
in  allowing  counsel  to  wander  beyond  the  rec- 
ord, to  indulge  in  unnecessary  vituperation, 
to  Interject  extraneous  matter  before  the 
jury,  and  to  improperly  appeal  to  prejudices 
Irrelevant  to  the  case  and  outside  the  proof. 
•It  is  the  undoubted  duty  of  the  trial  courts, 
In  jury  trials,  to  Interfere  in  all  proper  cases 
of  their  own  motion  to  prevent  these  abuses. 
This  Is  due  to  truth  and  justice.  Brown  v. 
Swlneford,  44  Wis.  293,  28  Am.  Rep.  582, 
and  the  mere  admonition  of  the  trial  court 
and  its  instructions  to  the  jury  to  disregard 
such  Improprieties  may  not  effectually  de- 
stroy their  prejudicial  Influence.  Wells  v. 
Moses,  87  Minn.  432.  92  N.  W.  834.  In  the 
nature  of  things,  however,  these  matters  rest 
largely  in  the  discretion  of  the  trial  court 
An  appellate  court  will  not,  in  the  absence 
of  clear  abuse  of  discretion  by  the  trial 
court,  avoid  its  determination  of  the  actual 
efFcct  of  these  Improper  remarks  upon  the 
trial.  See  Dunlop  v.  U.  S..  166  V.  S.  496, 
498,  17  Sup.  Ct  376,  41  L.  Ed.  799;  Saw- 
yer V.  U.  S.  (decided  April  30,  1906)  26  Sup. 

Ct.  676,  60  L.  Ed.  .    In  this  case  we  do 

not  find  such  abuse  of  discretion  by  the  trial 
•court. 

Order  affirmed. 


HOLMVICK  V.  PARSONS  BAND  COTTEB 

ft  SELF-FEEDER  CO. 
(Supreme  Court  of  Minnesota.    June  29.  1908.; 

NEQUOENCE — DlCFECnVB  MACHIMEBT — ^LiIABIt- 

mr  OF  Manotactitbeb. 

Deceased,  walking  on  tlie  deck  of  a  cylin- 
der cap  attaclied  to  a  separator,  broke  throDjdi. 
was  caucbt  by  the  revolving  cylinder,  and  kill»l 
It  is  held  that  the  evidence  justified  a  verdict 
of  the  Jury  against  the  msnnfnctnrer  of  tl:e 
deck  based  on  proof  of  allegations  that  it  negii- 
gently  constructed  the  cap  by  using  defective, 
cross-grained,  Icnotty,  and  weak  dmbera  uai 
boards. 

[Ed.  Note. — For  cases  in  point,  see  voL  SI, 
Cent.  Dig.  Negligence,  §§  25,  287.] 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Polk  Ooanty. 
William  Watts,  Judge. 

Action  by  Hans  M.  HolmvI(^  as  admin- 
istrator of  the  estate  of  John  Holmvick. 
against  the  Parsons  Band  (Gutter  ft  Self- 
Feeder  Company.  Verdict  for  plaintlft,  and 
from  an  order  denying  a  new  trial,  defmdant 
appeals.    Affirmed. 

A.  A.  Miller,  for  appellant  H.  Steenersoc, 
Charles  Loring,  and  Martin  O'Brien,  for 
respondent 

JAGGARD,  J.  PlalntiTs  intestate^  in  the 
proper  performance  of  his  work,  started  to 
go  over  the  top  of  a  separator  on  wbat  will 
be  referred  to  as  the  deck,  to  a  place  on  a 
self-feeder  where  It  was  out  of  order,  for  tiie 
purpose  of  adjusting  it  In  order  to  reach 
this  place  he  walked  over  a  portion  of  the 
self-feeder  attachment  where  It  was  attach- 
ed to  the  separator,  and  upon  what  is  known 
as  the  cylinder  cap  which  covers  the  cylinder 
of  the  separator.  When  about  half  way  across 
the  cylinder  cap  In  some  manner  be  went 
through  the  cap,  was  caught  by  the  revolving 
cylinder,  drawn  into,  and  instantly  killed. 
This  action  for  damages  was  brought  against 
the  manufacturer  of  the  cap  because  of  al- 
leged negligence,  inter  alia,  in  carelessly  con- 
structing a  covering  made  of  defective,  cto»- 
gralned,  knotty,  and  weak  timber  and  boards. 
At  the  close  of  the  testimony,  defendant  mov- 
ed the  court  to  direct  a  verdict  In  Ita  favor, 
on  the  ground  that  the  evidence  was  insuf- 
ficient to  establish  a  cause  of  action  against 
it  The  motion  was  denied.  The  jory  return- 
ed a  verdict  of  $1,500.  The  defendant  moved 
for  judgment  notwitlistanding  the  verdict 
This  the  court  denied.  Judgment  was  alter- 
ed.   Thereupon  this  appeal  was  duly  takeo. 

The  assignments  of  error  raise  the  question 
of  the  sufficiency  of  the  evidence  to  JusUfy 
the  court  In  its  refusal  to  direct  a  verdict 
for  the  defendant.  There  were  three  theories 
of  the  accident,  namely:  (1)  That  a  trap- 
door working  on  hinges  on  the  deck  was  open, 
and  that  the  plaintiff's  intestate  stepped 
through  this;  (2)  that  the  vendee  and  the 
deceased  in  attaching  the  cylinder  cap  to  the 
sills  negligently  used  nails  insufficient  in 
character  and  number,  by  reason  of  which 
the  triangular  pieces  supporting  the  deck 
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■were  forced  by  the  welglit  of  deceas^  from 
their  poaltlon  at  right  angles  to  tbe  dedk 
■&ni  allowed  the  deck  to  collapse;  (8)  that 
the  deck  contained  a  board  so  obrionsly  de- 
fective as  to  be  In  reason  known  to  be  such 
to  the  manufacturer  before  it  was  painted, 
but  not  so  as  to  be  apparent  to  the  vendee  or 
the  deceased  using  It;  that  the  deceased, 
stepping  on  this  board  with  force,  broke  It. 
If  the  testimony  showed  that  the  accident 
was  due  to  eltber  of  the  first  two  causes,  it 
is  plain  that  this  defendant  was  not  re- 
sponsible for  damages ;  but.  If  the  third  sug- 
gested cause  was  the  actual  cause  of  the  ac- 
cident. It  Is  equally  clear  that  then  there 
would  be  enough  to  go  to  the  jury  and  to 
sustain  Its  verdict  as  to  the  negligence  of  the 
defendant  The  questions  are  properly  of 
fact,  not  of  law.  The  record  leaves  the  mat- 
ter In  grave  doubt.  After  a  careful  consid- 
«ratlon  of  the  record  and  an  examination  of 
the  portions  of  the  deck  not  destroyed  by  the 
accident,  wblch  were  produced  In  court,  we 
have  concluded  that  the  trial  court  was  not 
in  error  in  refusing  to  direct  the  verdict  for 
the  defendant.  The  testimony  of  one  witness, 
who  said  be  heard  the  board  break,  and  of 
another  witness  who  said  he  saw  it  break, 
in  connection  with  the  cross-examination  of 
each  witness,  although  under  the  circum- 
stances not  at  all  convincing,  was  none  the 
less  some  direct  evidence  sustaining  the  plain- 
tiff's theory.  Part  of  the  board  in  question 
was  produced  In  court  and  contained  a  knot 
There  was  testimony  for  the  Jury  to  consider 
that  there  was  another  knot  in  the  same 
board.  In  a  piece  which  was  not  produced 
in  court,  although  It  was  found  after  the  ac- 
cident It  Is  true  that  the  evidence  that  the 
two  knots  occurred  In  the  same  board  was 
far  from  being  conclusive.  It  Is  also  true 
that  under  this  broken  board  and  over  the 
cylinder  there  was  stretched  a  strong  piece 
of  sound  sheet  Iron,  and  that  It  would  accord- 
ingly have  been  difficult  for  the  plaintiff's 
intestate,  even  If  the  board  had  broken,  to 
have  come  in  contact  with  the  revolving  cyl- 
inder. However,  the  edge  of  this  sheet  Iron 
was  badly  cut  by  the  teeth  of  the  cylinder, 
and  It  would  appear  to  have  been  possible 
that  If  deceased  bad  gone  through  the  board, 
the  force  of  bis  Impact  might  have  separated 
the  sheet  Iron  from  the  lower  board  on  the 
deck  to  which  It  was  nailed.  The  teeth  of 
the  cylinder  might  then  have  caught  the  de- 
pressed sheet  Iron,  and  the  tragedy  have  re- 
sulted as  It  Is  shown  to  have  occurred.  How* 
ever  this  may  be,  upon  the  whole,  we  think 
the  trial  court  properly  submitted  the  mat- 
ter to  the  Jury. 
Order  affirmed. 


SCHUTT  V.  ADAIR  et  al. 
(Supreme  Court  of  Minnesota.    July  20,  1906.) 
1.  NEOLiaKNUK  —  TlOIJlTIOn     OF     Statutobt 

Duty. 

The    violation    of   a    statutory    duty    may 
■eoDstituta  negligencs  per  le,  and  actionable  U 


Injury  result  therefrom.  Nevertheless  statutes 
imposing  such  duties  are  not  so  construed  as 
to  abrogate  the  ordinary  rules  of  contributory 
negligence,  unless  so  worded  as  to  leave  no  doubt 
that  the  Legislature  intended  to  exclude  the 
defense. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Negligence,  IS  83.  84.] 
2.  Sahb— Failube  to  Gttabd  Euvatob  Shait 

— OONTBIBUTOBY    NEOLIGENCB. 

Conceding  the  application  of  section  2250, 
Oen.  St.  1894,  to  persons  other  than  employes, 
the  defense  of  contributory  negligence  on  the 
part  of  a  person  injured,  in  consequence  of 
the  failure  to  comply  with  the  statute,  is  not 
thereby  excluded. 
8.  Saicx. 

The  trial  court  properly  charged  the  jury 
that  if  plaintiff  failed  to  exercise  due  care  for 
his  own  safety  while  in  defendant's  building, 
he  could  not  recover, 

[Ed.  Note. — For  cases  In  point  see  voU  37, 
Cent  Dig.  Negligence,  i  92.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Steele  County; 
Thomas  S.  Buckham,  Judge. 

Action  by  Alexander  Schutt  against  James 
Adair  and  others.  Verdict  for  defendants. 
From  an  order  denying  a  new  trial,  plaintiff 
appeals.    Affirmed. 

J.  A.  Sawyer,  for  appellant  Morgan  & 
Melghen,  for  respondents. 

BROWN,  J.  Plaintiff  vras  rightfully  upon 
premises  occupied  by  defendants  for  the  pur- 
pose of  the  transaction  of  business,  and  fell 
Into  an  open  elevator  shaft,  and  was  injured. 
He  brought  this  action  to  recover  damages 
on  the  ground  that  defendants  were  negli- 
gent In  not  guarding  and  protecting  the  open 
shaft  by  gates  or  other  barriers,  solely  by 
reason  of  wblch,  plaintiff  alleges,  the  accident 
happened.  Defendants  had  a  verdict  and 
plaintiff  appealed  from  an  order  denying  a 
new  trial. 

The  facts  are  not  involved,  and  the  fore- 
going is  a  sufficient  statement  for  a  proper 
understanding  of  the  case.  The  assignments 
of  error  challenge  the  correctness  of  the 
court's  charge  to  the  Jury  In  certain  respects 
and  the  refusal  of  certain  of  plaintiff's  re- 
quests. One  of  the  defenses  interposed  at  the 
trial  was  that  plaintiff  was  guilty  of  con- 
tributory negligence,  which  the  Jury  by  their 
verdict  sustained.  Upon  this  subject  the 
court  charged  the  Jury  as  follows:  "(5)  The 
Jury  are  Instructed  that  It  was  the  duty  of 
the  plaintiff  on  his  second  visit  to  defend- 
ants' warehouse  on  the  day  of  the  accident 
to  exercise  such  care  and  diligence  In  look- 
ing; and  examining  the  place  where  he  went 
as  would  be  expected  of  an  ordinarily  pru- 
dent man  situated  as  plaintiff  was,  and  hav- 
ing such  knowledge  of  the  elevator  as  plain- 
tiff had,  and  that  if  plaintiff  failed  to  exer- 
cise such  care  and  diligence  he  was  guilty 
of  contributory  negligence,  and  cannot  re- 
cover." It  is  Insisted  that  this  instruction 
was  erroneous  in  three  respects:  (1)  In  stat- 
ing as  a  matter  of  law  that  a  duty  de- 
volved upon  plaintiff  while  within  the  ware- 
house to  exercise  due  care  for  bis  own  safe- 
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ty;  (2)  In  making  the  test  of  ivte  care  such 
coDAuct  as  "would  be  expected"  of  a  prudent 
person;  and  (3)  tbat  It  erroneously  assumed 
that  plaintiff  possessed  some  knowledge  of 
the  elevator  and  open  shaft.  The  first  ob- 
jection to  the  Instruction  la  the  only  one  re- 
quiring special  mention.  There  is  no  snb- 
stantlal  force  or  merit  to  the  other  two. 
Kostuch  ▼.  Railway  Co.,  78  Minn.  450,  SL 
N.  W.  215. 

In  support  of  the  first  contention  counsel 
for  appellant  urges  with  much  earnestness 
that  the  Jury  was  the  sole  arbiter  of  the 
question  whether  plaintiff  was  under  obliga- 
tion to  exercise  due  care  for  his  own  safety, 
and  that  it  was  error  for  the  court  to  say 
to  them  tbat  be  was  charged  with  that  du^ 
as  a  matter  of  law.  It  is  insisted  that  sec- 
tion 2250.  Oen.  St  1894,  which  provides  for 
and  requires  elevator  shafts  like  those  in- 
volved in  this  case  to  be  guarded  and  pro- 
tected In  the  manner  therein  stated  applies 
to  the  case  at  bar,  and  tliat  a  violation 
thereof,  which  the  evidence  disclosed,  was 
negligence  per  se,  entitling  plaintiff  to  re- 
cover. We  are  not  prepared  to  admit  that 
the  statute  has  any  application  to  the  case. 
It  was  enacted  for  the  protection  of  em- 
ployes in  warehouses,  factories,  and  manu- 
facturing establishments,  and  it  is  doubtful 
whether,  properly  construed,  it  has  any  ap- 
plication to  others.  But,  conceding  its  appli- 
cation for  the  purposes  of  the  case,  we  find 
no  error  In  the  instruction  of  the  court. 
Though  the  violation  of  a  statutory  duty 
may  constitute  negligence  per  se  and  actiona- 
ble if  injury  result  therefrom,  nevertheless, 
statutes  imposing  such  duties  are  not  so  con- 
strued as  to  abrogate  the  ordinary  rules  of 
contributory  negligence,  unless  so  worded  as 
to  leave  no  doubt  that  the  Legislature  intend- 
ed to  exclude  the  defense.  20  Ank  &  Eng. 
Bncy.  Law,  169;  Caswell  v.  Worth,  5  El.  & 
Bl.  849;  Hayes  v.  Railway  Co.,  Ill  U.  & 
228^  4  Sup.  Ct  868,  28  L.  Ed.  410;  Whit- 
comb  V.  Standard  Oil  Co.,  153  Ind.  513,  56 
N.  Bb  440;  Quenn  v.  Dayton  Coal  Co.,  05 
Tenn.  465,  32  8.  W.  460,  30  L  R.  A.  82,  49 
Am.  St  Rep.  935;  Holum  v.  Railway  Co.,  80 
Wis.  299,  50  N.  W.  09;  Taylor  v.  Carew 
Mfg.  Co.,  143  Mass.  470^  10  N.  B.  308.  It 
was  not  the  intention  of  the  Legislature  in 
enacting  this  statute  to  create  an  absolute 
liability,  but  rather  to  Impose  a  duty  upon 
persons  operating  warehouses  and  manufac- 
turing establishments  to  guard  and  protect 
their  employes  from  injury,  the  noncompli- 
ance with  which  constitutes  negligence  Jus- 
tifying a  recovery  by  an  injured  servant 
without  further  proof  of  a  failure  to  exer- 
cise that  degree  of  care  enjoined  by  the  rules 
of  the  common  law.  The  general  principles 
of  tlie  law  underlying  the  right  of  action  for 
personal  '.njuries  founded  upon  negligence 
remain  the  same,  though  the  proof  of  negli- 
gence Is  simplified  by  showing  merely  a  fail- 
ure to  obey  the  statutory  commands.  Con- 
tributory negligence  will  bar  such  an  action 


precisely  as  it  bars  an  action  at  common  lav. 
Anderson  v.  Lumber  Co^  07  Minn.  79,  69 
N.  W.  630;  Swenaon  v.  Ballway  Mfg.  Co., 
91  Minn.  509,  98  N.  W.  646.  Of  course,  the 
defense  of  contributory  negligence  most  be 
established  by  the  defendant;  but  it  is  not 
important  whether  the  evidence  showing  )t 
comes  from  the  plaintiff,  or  from  the  defend- 
ant.  If  it  appears  from  the  evidence,  takes 
as  a  whole,  no  recovery  can  be  bad.  It  was 
the  province  of  the  court  below  in  the  caw 
at  bar  to  so  state  the  law  to  the  Jury,  and 
It  would  have  been  reversible  error  bad  It 
refused  to  do  so.  No  case  Is  cited  which 
may  be  said  to  sustain  the  proposition  that 
the  jury  should  in  cases  of  this  kind  deter- 
mine the  legal  duty  of  the  injured  party  a 
respects  the  care  necessary  to  avoid  the 
charge  of  contributory  negligence.  Tbc 
courts  should  declare  what  the  law  requires 
of  each  party  in  such  icase.  leaving  the  Jm? 
to  determine  whether  the  facts  show  a  com- 
pliance therewith.  Our  conclusion  is  that 
the  question  of  plaintiff's  contributory  negli- 
gence was  properly  submitted  to  them. 

The  other  assignments  of  error  require  no 
special  mention.  Some  verbal  Inaccnradet! 
In  the  charge  are  pointed  out  but  we  find 
nothing  of  substance  in  any  of  the  obJectiooE. 
Kostuch  v.  Railway  Co.,  T8  Minn.  459,  Si 
N.  W.  215. 

The  evidence  is  sufficient  to  Justify  the 
conclusion,  reached  by  the  Jury,  that  plaintiff 
was  guilty  of  contributory  negligence;  and. 
that  question  having  been  properly  submitted 
to  them,  the  order  appealed  from  most  be. 
and  is,  afQnned. 


STATE  V.  8AOBR. 
(Supreme  Court  of  Minnesota.    July  SO,  19061) 

AB  nUCTION — I N  niCTMENT— Vali  ditt. 

An  indictment  under  section  6529,  Oen. 
St.  1894,  charging  the  defendant  with  feloDious- 
ly  taking  for  the  purpose  of  marriase  a  named 
child  of  the  age  of  15  years  from  the  aatxif 
of  its  parents  without  thpir  consent,  is  k(U 
to  be  valid,  notwithstanding  the  following  ob- 
jections, for  the  following  reasons,  respectivelr. 
namelv: 

(1)  That  this  section  Is  Inapplicable  to  ffemalei 
who  have  the  right  to  marry  when  they  attali 
the  age  of  15  years  under  section  4769,  Gen.  St 
1894,  because  the  gist  of  the  offense  is  tbe 
taking  from  the  custody  of  the  legal  guardians 
and  not  tbe  marrying  of  the  child. 

(2)  That  the  indictment  did  not  show  to  whom 
it  was  intended  that  the  child  shoald  be  mar 
rled,  because  it  was  sufficient  to  allege  tht 
taking  for  the  illegal  purpose  In  the  langnage 
of  the  statute  which  was  sufflcientlf  clear 
and  definite. 

(3)  That  it  did  not  charge  defendant's  Intent 
that  the  child  should  be  married  before  srrlTinit 
at  the  age  of  16  years,  because  of  the  aane 
reasons. 

(4)  That  It  did  not  show  that  her  parents  bad 
legal  charge  of  her  person,  because  the  Inferonc* 
of  legal  custody  follows  as  a  matter  of  lav 
from  the  fact  of  relationship,  notwlthstandinf 
tbe  presumption  of  innocence. 

[Ed.  Note. — For  cases  in  point  SM  ToL  1, 
Cent  Dig.  Abduction,  U  10,  IS.] 
^Syllabus  by  ths  Court) 
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Case  Certified  from  District  Court,  Mar- 
tin Connty ;  Janiee  H.  Qnlnn,  Judge. 

Edwin  N.  Sager  was  indicted  for  abdnction. 
Demurrer  to  indictment  overruled  and  case 
certified.    Affirmed. 

Edward  T.  Young,  Atty.  Oen.,  0.  S.  Jelly, 
Asst  Atty.  Gen.,  J.  B.  Palmer,  Co.  Atty.,  and 
B.  C.  Dean,  Asst  Co.  Atty.,  for  the  State. 
Allen  &  Ward,  for  defendant 

JAGOABD,  J.  The  defendant  was  in- 
dicted of  the  crime  of  abduction,  committed 
as  follows:  "The  said  E^lwln  N.  Sager,  on  the 
30th  day  of  January,  1006,  at  the  city  of 
Fairmont  In  the  county  of  Martin  and  state 
of  Minnesota,  did  willfully,  unlawfully,  fe- 
loniously, and  for  the  purpose  of  marriage, 
take  one  Bertha  Anderson,  an  immarrled 
female  child  under  the  age  of  16  years,  to 
wit  of  the  age  of  15  years,  from  the  custody 
and  possession  of  Louis  Anderson,  and  Mary 
Anderson,  the  father  and  mother  of  said 
Bertha  Anderson,  without  the  consult  of 
said  liOuis  Anderson  and  Mary  Anderson, 
or  either  of  them;  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provid- 
ed, and  against  the  peace  and  dignity  of 
the  state  of  Minnesota."  To  this  indict- 
ment the  defendant  demurred.  The  court 
overruled  the  demurrer,  and  certified  the 
questions  hereafter  set  forth  to  this  court 

1.  One  of  the  points  certified  was  that 
section  47C9,  Gen.  St  1894,  Is  In  conflict 
with  section  6529  under  which  this  Indict- 
ment was  drawn,  and  that  section  6529  is 
Inapplicable  to  females  who  have  attained  the 
full  age  of  15  years.  Section  4769  reads  as 
follows:  "Every  male  person  who  has  at- 
tained the  full  age  of  eighteen  and  every 
female  who  has  attained  the  age  of  fifteen, 
1b  capable  in  law  of  contracting  marriage,  if 
otherwise  competent"  The  material  part  of 
section  6529  is  as  follows:  "A  person  who 
takes  a  female  under  the  age  of  sixteen 
years  •  •  •  without  the  consent  of  her 
father,  mother,  guardian,  or  other  person  hav- 
ing legal  charge  of  her  person,  for  the  pur- 
pose of  marriage,  •  •  •  is  guilty  of  ab- 
duction.' It  appears  upon  the  face  of  this 
indictment  that  the  female  child  was  of  the 
age  of  fifteen  years,  and  It  Is  conceded  that 
It  would  have  been  no  penal  offense  to  have 
married  her.  The  argument  for  defendant 
Is  that  It  was  not  a  crime  to  take  her,  with 
her  own  consent  for  the  purpose  of  a  lawful 
marriage.  The  penal  statute  quoted,  how- 
ever. Is  not  directed  to 'the  wrong  done  the 
child  by  marrying  her  In  her  immature 
years,  alike  whether  under  or  over  16.  Its 
punishment  Is  not  Imposed  for  marriage  at 
all;  conviction  under  section  6529  could  be 
bad,  although  there  had  been  no  marriage. 
The  wrong  defined  by  the  statute  is  the  vio- 
lation of  the  legal  rights  of  the  persons 
lawfully  entitled  to  the  custody  of  the  child. 
The  gravauem  of  the  offense  is  the  taking. 


not  the  marrying.  See  State  v.  Jamison,  38 
Minn.  21,  35  N.  W.  712.  The  consent  of  the 
cliild  is  Immaterial  and  irrelevant  She  was 
capable,  when  of  the  age  of  15  years,  or  more, 
of  consenting  to  marry,  but  she  has  not  the 
power  of  consenting  on  the  part  of  the  guard- 
ian of  her  person,  legal  or  natural,  to  the 
act  of  taking  her  away  for  the  purpose  of 
marriage.  On  the  contrary,  one  certain  and 
immediate  purpose  of  the  penal  statute  is  to 
throw  around  females  of  tender  years  the 
forethought  and  judgment  Involved  in  their 
control  by  their  guardians  as  a  protection 
against  premature  marriages,  whose  signifi- 
cance and  perils  are  unrealized,  and  who^e 
lack  of  wisdom  has  so  often  been  pitifully 
demonstrated.  A  time  comes  when  a  female 
child  can  exercise  her  own  will  In  leaving 
that  control  and  marrying  whom  she  chooses ; 
then  her  consent  legally  sanctions  all  she 
may  do  in  this  regard;  but  until  then,  to 
take  her  away  from  the  legal  guardians 
of  her  person  for  the  purpose  of  marriage, 
is  punishable  under  the  statute.  The  con- 
sent of  the  child  Is  no  defense  to  an  Indict- 
ment for  abductioa  1  Cyc.  146,  subd.  "e"; 
Id.  148,  subd.  Ill;  1  Am.  &  Eng.  Bncy. 
(2d  Ed.)  178.  And  see  1  Cent  Dig.  cols.  284, 
385,  {  12. 

2.  Another  objection  of  defendant  certified, 
was  that  the  Indictment  does  not  show  to 
whom  is  was  intended,  on  the  part  of  defend- 
ant that  the  child  named  In  the  Indictment 
was  to  be  married.  The  indictment  is  not 
void  for  insufficiency  In  this  respect  An  In- 
dictment which  embodies  the  statutory  lan- 
guage Is  not  necessarily  sufficient  If  the 
statute  does  not  set  forth  all  of  the  elements 
necessary  to  constitute  the  offense  Intended 
to  be  punished,  the  indictment  must  allege 
the  particular  facts  necessary  to  bring  the 
case  within  the  Intent  and  meaning  of  the 
statute.  State  v.  Howard,  66  Minn.  309,  68 
N.  W.  1096,  34  L.  B.  A.  178,  61  Am.  St  Rep. 
408;  Cochran  v.  State,  176  111.  28,  51  N.  B. 
845.  But  as  a  general  rule,  a  charge  In  an 
Indictment  may  be  made  In  the  words  of  the 
statute  without  a  particular  statement  of 
facts  and  circumstances  when  by  using  those 
words  the  act  in  which  an  offense  consists 
is  directly  and  expressly  alleged,  without 
uncertainty  and  ambiguity.  Commonwealth 
V.  Welsh,  7  Gray  (Mass.)  324;  GilfiUan,  C.  J., 
In  State  v.  Comfort  22  Minn.  271 ;  State  v. 
Shenton,  22  Minn.  811;  State  v.  Abrlsch, 
41  Minn.  41,  42  N.  W.  643;  State  v.  Stein, 
48  Minn.  466,  61  N.  W.  474 ;  State  v.  Green- 
wood, 76  Minn.  211,  78  N.  W.  1042,  1117,  77 
Am.  St  Rep.  632.  And  under  statutes  where 
the  forbidden  purpose  Is  marriage,  concubi- 
nage, prostitution,  and  the  like,  it  Is  not  ordi- 
narily necessary  to  allege  more  than  that  the 
female  was  taken  for  the  forbidden  purpose. 
People  V,  Parshall,  6  Parker  Cr.  R.  (N.  Y.) 
129 ;  Haygood  v.  State,  98  Ala.  61,  13  South. 
325 ;   Ex  parte  Bstrado,  88  Cal.  316,  26  Pac. 
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209;  People  ▼.  Towler,  88  Cal.  138,  25  Pac. 
1110;  1  Cyc.  156.  aubd.  "a."  In  this  case  the 
defendant  insists  that  "It  most  have  not  only 
been  the  purpose  of  the  defendant  that  the 
girl  should  be  married  to  some  one^  some 
time,  bnt  It  mast  have  been  his  purpose  that 
she  should  be  married  to  some  particular 
person,  and  within  the  prohibited  period." 
A  conviction,  however,  in  this  case  may  be 
had  upon  proof  that  the  defendant  intended 
to  marry  the  girl  himself,  or  intended  she 
should  be  married  to  another  person. 

3.  Another  point  of  objection  by  defend- 
ant certified  was  that  it  was  not  charged  by 
the  indictment  whether  it  was  the  intent  and 
purpose  of  defendant  at  the  time  of  the  tak- 
ing of  the  child  that  she  should  be  married 
before  arriving  at  the  age  of  16  years.  For 
reasons  previously  stated,  there  Is  no  merit 
to  this  objection.    See  1  Cyc.  149,  sobd.  "f." 

4.  Another  objection  of  defoidant  certified 
was  that  it  did  not  appear  upon  the 
face  of  the  Indictment  that  the  father 
and  mother  of  Bertha  Anderson,  mentioned 
therein,  had  the  legal  charge  of  her  person. 
It  was  not  necessary  to  have  so  alleged. 
Such  an  averment  would  have  been  the  state- 
ment of  a  conclusion  of  law.  When  the  in- 
dictment states  the  relationship,  the  law  at- 
taches the  right  of  custody.  Oen.  St  1894, 
S  4540  (Rev.  Laws  1905,  |  8834).  And  see 
State  V.  Jamison,  38  Minn.  21,  at  page  23,  35 
N.  W.  712,  at  page  713;  Pmitt  ▼.  State, 
102  Ga.  689,  29  8.  E.  437;  People  v.  Fowler, 
88  Cal.  136.  25  Pac.  1110 ;  State  v.  Flint,  63 
Minn.  187,  65  N.  W.  272;  State  v.  Greenwood, 
84  Minn.  203,  87  N.  W.  489.  Counsel  for  de- 
fendant has  ingeniously  argued  that  the  pre- 
sumption of  Innocence  rebuts  any  presump- 
tion that  the  parents  had  legal  charge.  In 
support  of  this  he  cites  authorities  In  which 
it  appears  that  the  presumption  of  Innocence 
may  balance  another  presumption  and  leave 
nothing  established  (1  Bishop  on  Criminal 
Procedure,  g  1106),  as  with  respect  to  the 
presumption  of  chastity  (Zabrlskle  r.  State, 
43  N.  J.  Law,  640,  39  Am.  Rep.  610 ;  Common- 
wealth V.  Whlttaker,  131  Mass.  224),  or  of 
the  continuance  of  life  (Squire  v.  State,  46 
Ind,  469),  or  of  marriage  and  the  charge  of 
bigamy  (Green  v.  State  [Fla.]  58  Am.  Rep. 
670) .  The  presumption '  of  Innocence  does 
not,  however,  repeal  the  statute  nor  alter  the 
fundamental  law  as  to  the  relationship  of 
parent  and  child.  That  presumption  would 
avail  if  the  state  should  not  allege,  or  if  on 
trial  it  should  not  prove,  the  facts  of  relation- 
ship from  which  the  legal  Inference  of  the 
rights  of  custody  arise.  The  state  having 
alleged  such  facts,  it  became  a  matter  of 
defense  that  the  parents  had  not  the  rights 
of  custody  for  any  reason.  Averment  and 
proof  of  legal  custody  Is  necessary  only  when 
the  child  is  taken  from  some  other  person 
than  the  parent  or  guardian.  Ex  parts  Cora 
Estrado,  88  CaL  316,  26  Pac.  209. 

Affirmed. 


OENDREAU  v.  MINNEAPOLIS,    ST.    P.  & 
S.  S.  M.  RY.  CO. 

(Supreme  Court  of  Minnesota.    Jnly  20,  1906.) 

1.  Raiueoads  —   Negligence   —    Sounonis 
Whistle— FBiGnTEiTiiTO  Hobses. 

On  the  night  of  the  accident  complained  ef 
in  this  action  two  fires  were  discovered  is 
lumber  piles  near  defendant's  railroad  track 
in  the  vicinity  of  Thirtr-Second  avenue  in  the 
city  of  Minneapolis,  and  certain  fire  engines 
were  sent  to  the  place  to  extinguish  them.  A 
chemical  hose  attached  to  one  of  the  engines 
was  stretched  across  the  railroad  track  at  the 
above  street.  Some  time  after  the  fires  hsA 
been  brought  under  control  and  practically  pot 
out,  one  of  defendant's  freight  trains  approached 
the  scene  proceeding  westward.  As  it  neared 
Thirty-Second  avenue,  the  engineer  soonded 
the  whistle  of  his  engine  as  a  warning  of  if 
approach  to  iMople  observed  by  him  near  tbe 
track,  and  at  about  the  same  time  the  engine 
ran  over  the  chemical  hose,  cutting  it  in  two, 
the  result  of  which  was  a  sharp  report  re- 
sembling the  firing  of  a  gun.  At  about  ttiiv 
time,  and  either  because  of  the  engine's  whistle 
or  the  report  from  the  hose,  the  horses  be- 
longing to  the  chemical  engine  became  frigiit- 
ened  and  ran  away,  injnring  plaintiff,  an  em- 
ploy6  of  the  lumber  company.  It  is  held  that 
the  evidence  is  insuflicient  to  sustain  a  finding 
of  negligence  on  the  part  of  the  en^neer  is 
sounding  the  whistle  of  his  engine,  or  in  ran- 
ning  over  and  cutting  the  hose,  which  was  tb* 
proximate  cause  of  plaintiff's  injuries. 

2.  Same— Whistles  in  Citt. 

The  ordinances  of  the  city  of  Uinneapolis 
prohibit  the  blowing  of  whistles  within  the  city 
limits,  except  in  cases  of  peril  and  dan^r, 
and  it  is  held  that  the  facts  disclosed  in  this 
case  bring  it  within  the  exception. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Hennepin 
County;    Simpson,  Judge. 

Action  by  Edmund.  Gendreau  against  the 
Minneapolis,  St  Paul  &  Sanlt  Ste.  Marie 
Railway  Company.  Verdict  for  plaintiff. 
From  an  order  denying  a  motion  for  Judg- 
ment notwithstanding  the  verdict  or  for  a 
new  trial,  defendant  appeals.  Order  rever^ 
sed,  and  new  trial  granted. 

Alfred  H.  Bright,  for  appellant  F.  D.  Lar- 
rabee,  for  respondent 

BROWN,  J.  Action  to  recover  damages 
for  personal  injuries  alleged  to  have  bee> 
caused  by  the  negligence  of  defendant  ia 
which  plaintiff  had  a  verdict,  and  defend- 
ant appealed  from  an  order  denying  its 
alternative  motion  for  Judgment  notwith- 
standing the  verdict  or  for  a  new  trial. 

The  facts  are  as  follows:  At  the  time  of 
the  injury  complained  of  defendant  was 
temporarily  using  a  track  of  the  Northern 
Pacific  Railway  Company  in  the  city  of 
Minneapolis  extending  along  First  avenue 
north  and  across  Thirty-First  and.  Tliirty- 
Second  avenues.  That  part  of  the  city  in 
the  vicinity  of  the  tracks  was  used  princi- 
pally for  the  storing  of  lumber  and  wood, 
and  the  track  passed  between  certain  lumber 
or  wood  piles  adjacent  to  the  right  of  way. 
Some  time  before  midnight  <m  the  day  In 
question,  a  fire  broke  out  In  a  large  pile  of 
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edgings  situated  near  the  track  and  near 
Thirty-Second  avenue.  The  city  fire  de- 
partment despatched  a  chemical  fire  ex- 
tinguisher to  the  locality,  and  the  fire  was 
soon  brought  under  control,  when  another 
fire  broke  out  on  the  other  side  of  the  right 
of  way  in  a  lumber  pile  some  distance  from 
the  tra(^,  and  two  other  fire  engines  were 
sent  to  the  scene.  One  engine  was  placed 
at  Thirty-First  avenue  near  the  crossing  of 
the  railroad,  and  the  other,  with  the  chemi- 
cal extlngnlsher,  at  Thirty-Second  avenue, 
not  far  from  the  railroad  track,  but  not 
upon  the  right  of  way.  The  fire  hose  were 
carried  across  the  railroad  track  both  at 
Thlrty-Plrst  and  Thirty-Second  avenues. 
Some  time  after  midnight,  and  after  the 
flres  had  been  brought  under  control,  one 
of  defendant's  freight  trains  approached  the 
locality  going  west,  and  as  It  neared  Thirty- 
Second  avenue,  the  engineer  sounded  the 
whistle  of  his  engine  as  a  warning  to  people 
in  the  vicinity  of  its  approach,  and  ran  over 
the  hose  attached  to  the  chemical  engine, 
cutting  It  In  twa  About  the  time  the  en- 
gineer blew  the  whistle  of  the  engine,  or 
inmiedlately  at  the  time  the  fire  hose 
was  cut,  which  it  Is  claimed  made  a  loud 
noise,  like  the  firing  of  a  gun,  the  horses 
attached  to  one  of  the  engines  became  fright- 
ened, and  ran  away,  running  tn  their  flight 
over  plaintiff,  an  empk>ye  of  the  lumber  com- 
pany, seriously  Injuring  his  person.  It  Is 
claimed  as  the  basis  of  plaintUTs  cause  of 
action,  that  defendant  was  n^ligent  In  two 
respects:  (1)  In  sounding  ,the  whistle  pf 
the  engine  at  the  time  and  under  the  cir- 
cumstances disclosed,  and,  (2)  in  running 
over  and  cutting  the  fire  hose  at  Thirty- 
Second  avenue,  and  that  these  acts  of  neg- 
ligence were  the  proximate  cause  of  his  In- 
Jury. 

We  are  unable  to  agree  to  the  proposition 
that  the  negligence  of  defendant's  engineer 
was  the  proximate  cause  of  plaintiff's  In- 
juries, or  that  the  evidence  Is  sufficient  to 
Justify  the  conclusion  that  he  was  In  fact 
negligent  in  the  operation  of  his  train  on 
the  occasion  in  question.  The  company  had 
the  right,  in  the  absence  of  some  evidence 
to  Its  servants  of  danger  of  accidents  of  some 
kind,  to  pass  the  vicinity  of  the  fire  without 
stopping  Its  trahL  To  render  the  act  of  the 
engineer  In  sounding  the  whistle  of  his  en- 
gine or  In  failing  to  stop  his  train  before 
reaching  Thirty-Second  avenue  an  act  of 
negligence,  it  should  appear  that  he  had 
reason  from  the  attendant  circumstances  of 
time  and  place  to  apprehend  that  a  fire 
was  in  progress  at  the  place;  that  horses  were 
In  close  proximity  to  the  track;  also  that 
fire  extingnishers  were  thereabouts  with 
hose  stretched  across  the  track  which  would. 
If  run  over  and  cut  in  two,  cause  a  sharp  re- 
port which  would  be  likely  to  frighten  hors- 
es and  cause  them  to  run  away.  But  the 
evidence  wholly  falls  to  bring  home  to  the 
engineer  any  such  knowledge,  nor  are  the 


circumstances  such  as  to  charge  him  witli. 
notice  of  the  existing  conditions.  It  appears 
from  the  record  that  a  number  of  persons- 
had  congregated  at  the  place  of  the  fire  and 
that  some  of  them  made  efforts  to  attract 
the  attention  of  the  engineer  to  the  situation 
for  the  purpose  of  causing  him  to  stop  hls- 
traln,  but  all  such  efforts  were  ineffectual 
until  the  train  reached  Thirty-Second  avenue- 
and,  had  cut  the  fire  hose.  The  engineer 
must  have  observed  the  people  about  the 
track,  but  the  evidence  does  not  show  that 
he  understood  the  meaning  of  their  efforts. 
As  soon  as  he  observed  them,  and  compre- 
hended their  meaning,  he  immediately  stop- 
ped his  train.  The  fire  had  practically  beei» 
extinguished  at  the  time,  and  he  did  not 
know  that  one  had  been  in  progress,  or  that 
fire  eagines  with  horses  attached  were  in- 
the  vicinity.  Under  the  circumstances,  he- 
was  clearly  not  required  to  anticipate,  mere- 
ly from  the  fact  that  a  number  of  people- 
were  in  the  vicinity,  that  probable  injury 
would  result  to  some  one  in  some  way  if  he 
proceeded  with  his  train  in  the  usual  manner. 
BmpIoySs  in  charge  of  railroad  trains  oper- 
ated In  cltlfes  and  villages  might  reasonably 
be  required  to  anticipate  the  presence  of 
horses  upon  public  streets  at  ail  hours  dur- 
ing the  daytime,  but  it  would  be  altogether 
unreasonable  to  require  them  to  act  on  the 
assumption  of  their  presence  at  so  late  an 
hour  as  shown  In  this  case,  after  midnight 
In  the  case  of  Glbbs  v.  Railway  Co.,  29 
Minn.  427,  4  N.  W.  819,  the  engineer  there 
charged  with  negligence  in  sounding  the 
whistle  of  his  engine  had  sufficient  notice  of 
the  presence  of  plaintiff's  team,  but  In  the 
case  at  bar,  he  had  no  such  knowledge  and 
the  circumstances  are  insufficient  to  charge 
him  with  notice  of  the  fact.  Heinlnger  v. 
Railway  Co.,  59  Minn.  458,  61  N.  W.  558; 
Ochiltree  v.  Railway  Co.,  93  Iowa,  628,  62- 
N.  W.  7;  Grogan  v.  Coal  Co.,  58  111.  App, 
154;  Hudson  v.  Railway  Co.,  14  Bush  (Ky.> 
803;  St  John  v.  Railway  Co.  (Tex.  Civ. 
App.)  79  S.  W.  603.  A  number  of  late 
cases  on  the  subject  are  cited  in  4  Current 
Law,  1218. 

It  Is  insisted  that  the  act  of  the  engineer 
in  sounding  the  whistle  of  his  engine  was- 
negligence  per  se  rendering  defendant  liable 
for  all  injuries  occasioned  thereby,  whether 
the  engineer  could  reasonably  have  foreseen- 
or  anticipated  them  or  not,  for  the  reason- 
that  his  act  in  so  doing  was  in  violation  of 
the  ordinances  of  the  city  of  Minneapolis, 
where  the  accident  occurred.  We  do  not 
concur  in  this  view.  Though  the  ordinancee 
referred  to  do  prohibit  the  blowing  of  whist- 
les within  the  city  limits,  occasions  of  dan- 
ger and  peril  are  expressly  excepted.  The 
facts  bring  this  case  within  the  exception. 
The  train  In  question  was  proceeding  on 
Its  way  at  a  late  hour  of  night  when  per- 
sons were  observed  upon  and  near  the  track, 
and  the  whistle  was  sounded  as  a  warning 
to  them  of  its  approach.    It  being  In  the 
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nlgbt,  tbe  engineer  could  not  well  determine 
from  the  reflection  of  the  engine's  head- 
light tbe  nnmber  of  persons  or  their  purpose, 
and  It  clearly  was  not  a  violation  of  the 
spirit  of  the  ordinance  to  give  them  this  sig- 
nal of  the  approaching  train. 

Our  conclusion  Is  that  on  the  evidence  now 
before  tbe  court  no  recovery  can  be  had,  but 
it  is  not  a  case  for  final  Judgment  We  can 
grant  only  a  new  trial. 

Order  reversed,  and  new  trial  granted. 


JOHNSON  T.  ST.  PAUL  OAS  LIGHT  CO. 
(Supreme  Court  of  Minnesota.    July  20,  1906.) 

Master  and  Sebvant— Injubixs  to  Sebvant 
—Questions  fob  Jubt— Damaoes. 

Plaintiff,  a  laborer,  while  layinar  defendant's 
gas  mains  in  trenches  excavated  for  that  pur- 
pose waa  injured  by  a  horse  falling  into  the 
unguarded  trench.  It  is  held  that  it  was  for 
tbe  jury  to  determine  the  following  questions: 
(1)  Whether  the  defendant  was  negligent  in 
not  guarding  the  trench ;  (2)  Whether  the  fore- 
man who  directed  plaintiff  to  tamp  back  the 
earth  in  the  trench  was  a  fellow  servant  or  a 
vice  principal ;  (.3)  Whether  the  plaintiff  as- 
sumed tbe  risk  of  the  work  which  resulted  In 
an  accident  not  due  to  the  natural  progress  of 
the  work  but  to  the  operation  of  a  cause  wholly 
disconnected  with  and  independent  of  it;  and 
(4)  Whether  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  continuing  to  work  with 
knowledge  that  the  boards,  fencing  and  red 
signal  lanterns  provided  by  the  master  for 
guarding  the  excavation  were  not  put  in  place 
to  protect  him  but  without  knowledge,  as  a 
matter  of  law,  that  no  men  were  stationed  near 
to  warn  away  people  approaching.  The  dam- 
ages awarded  by  the  jury,  $tiOO,  although  large, 
are  not  excessive. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; George  L.  Bunn,  Judge. 

Action  by  Ole  Johnson  against  the  St 
Paul  Gas  Light  (3ompany.  Verdict  for  plain- 
tiff. From  an  order  refusing  a  new  trial, 
defendant  appeals.     Affirmed. 

M.  H.  Boutelle  and  A.  M.  Hlggina,  for 
appellant  Humphrey  Barton,  for  respond- 
ent. 

JAGGARD,  J.  Plaintiff,  a  laborer,  who 
was  assisting  In  laying  defendant's  mains 
in  treuches  excavated  for  that  purpose,  in 
a  public  street  was  ordered  by  his  foreman 
to  start  filling  in  a  trench.  He  was  tamping 
tbe  earth  back  into  tbe  tunnel  when  a  horse 
driven  along  the  thoroughfare  by  a  third 
person  fell  into  tbe  excavation  and  caused 
tbe  damages  here  sought  to  be  recovered. 
Plaintiff  waa  familiar  with  the  general  man- 
ner in  which  such  work  was  performed,  and 
had  been  in  defendant's  employ  for  about 
a  month  at  similar  work.  He  knew  that 
horses  and  street  cars  passed  over  the  street 
and  ttiat  at  tbe  time  he  was  hurt  there  were 
no  barriers,  lights,  and  other  protection  about 
the  trench.  Tbe  questions,  whether  defend- 
ant was  guilty  of  actionable  negligence, 
whether  the  foreman  was  a  fellow  servant 


or  a  vice  principal,  whether  plaintiff  as- 
sumed tbe  risk  or  was  gnllty  of  contributoir 
negligence  were  all  submitted  to  tbe  Jury. 
The  Jury  brought  in  a  verdict  for  $600. 
This  appeal  was  taken  from  an  order  deny- 
ing defendant's  alternative  modoa  for  Judg- 
ment notwltlistanding  the  verdict  or  for  a 
new  trial. 

Most  of  the  qaestlons  raised  on  this  ap- 
peal were  tersely  bnt  clearly  determined  by 
the  trial  court's  memorandum,  'wblcb  we 
adopt  as  onr  ovrn  for  the  purposes  of  th:i 
appeal.  It  Is  as  follows:  "I  think  that  tbe 
question  of  defendant's  negligence  w«8  prop- 
erly submitted  to  tbe  Jury.  I  believe  that 
tbe  negligence  of  the  foreman  in  making  the 
trench,  and  where  plaintiff  was  pat  to  work. 
an  unsafe  place,  was  the  negligence  of  tbe 
defendant  This  absolute  duty  of  tbe  master 
bad  been  delegated  to  the  foreman,  and  hli 
negllgoice  In  falling  to  perform  tbe  duty 
Is  the  negligence  of  the  master,  not  of  a 
fellow  servant  It  is  not  a  case  'wbere  tbe 
place  was  made  unsafe  during  tbe  progiesi 
of  the  work  by  the  negligence  of  an  employ^ 
of  tbe  defendant  In  doing  any  part  of  the 
work  of  the  servants,  but  a  case  of  falluR 
on  the  part  of  a  vice  principal  to  perfonn 
an  absolute  doty  of  the  master  delegated  to 
him,  the  duty  to  furnish  the  servants  a  rea- 
sonably safe  place  in  which  to  do  tbdr 
work,  and  to  use  reasonable  care  to  keep 
that  place  reasonably  safe  during  the  pro- 
gress of  the  work.  At  least  tbe  question 
whether  the  negligence  was  that  of  a  fel- 
low servant  or  vice  principal  was  for  the 
Jury,  and  was  on  the  whole  correctly  sub- 
mitted to  the  Jury  by  tbe  court  As  to  plain- 
'titTs  assumption  of  risk,  I  think  he  had  a 
right  to  assume  that  the  foreman  would 
protect  him  from  such  extraordinary  and 
unnecessary  accident  as  that  which  hap- 
pened. Plaintiff  did  not  know  and  was  not 
bound  to  know  that  the  foreman  wonld  not 
remain  near  the  trench  to  warn  travelers 
on  the  street  He  therefore  could  not  know 
or  appreciate  his  danger." 

On  this  appeal  defendant  further  argues 
that  tbe  uncontradicted  evidence  shows 
that  tbe  defendant  had  furnished  boards 
or  fencing  and  red  signal  lanterns  for  use 
at  such  places;  that  tbe  established  rule 
Is  that  where  proper  instrumentalitlea  were 
furnished  for  the  use  of  the  servant  failure 
to  make  use  thereof  causing  Injury  will  not 
sustain  a  claim  of  negligence  upon  tbe  part 
of  the  master.  In  support  of  this  rule  defend- 
ant cites  C!oIIins  v.  St  Paul  Ry.  Co.,  30 
Mlnu.  31,  14  N.  W.  60;  Labatt  Master  & 
Servant  !  804;  Kaare  v.  Troy  Steel  Co.. 
139  N.  Y.  369,  34  N.  B.  901;  Griffiths  ▼.  Gld- 
low,  3  Hurlst  &  N.  (Eng.)  648;  Ludlow  v. 
Bridge  Ob.,  11  App.  Dlv.  452,  42  N.  Y.  SuM»- 
343:  Trimble  v.  Machine  Works,  172  Mass. 
150,  51  N.  E.  463;  Clark  v.  Rlter,  etc.,  Co., 
89  App.  Dlv.  698,  67  N.  Y.  Supp.  755.  It 
does  not  appear  In  this  case,  bowevo-,  that 
these  boards,  fences,  and  l^bta  were  pro- 
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Tided  for  the  purpoM  of  guarding  against 
accident  while  the  work  was  In  progreaa. 
Their  function  was  to  give  notice  of  the 
unfinished  condition  of  the  work,  as  In  the 
evening  when  the  workmen  bad  left  It  They 
were  not  used  until  the  men  had  "quit  work." 
Moreover,  If  the  foreman  had  remained  near 
the  ditch,  or  had  stationed  some  one  there 
to  warn  travelers  In  the  street,  there  wonid 
have  been  no  necessity  for  the  nse  of  these 
instrumentalities. 

The  most  serious  question  presented  by 
the  record  concerns  the  amount  of  the  ver- 
dict The  Injuries  suffered  were  few,  and 
not  significant  nor  palnfnl,  nor  permanent. 
If  the  trial  Judge  had  reduced  the  verdict 
his  action  In  this  regard  would  have  been 
unhesitatingly  affirmed.  He  has  not  seen 
fit  so  to  do.  Having  heard  the  testimony 
and  having  seen  the  plaintiff,  he  was  in  much 
better  position  than  are  we  to  determine  the 
fairness  of  the  Jury's  conclusion.  We  con- 
elude  accordingly  that  the  record  does  not 
contain  enough  to  justify  granting  a  new 
trial,  because  of  an  excessive  verdict  or 
for  tbe  refusal  of  the  trial  court  to  reduce 
It  to  a  smaller  sum  tban  the  Jury  awarded. 

Order  affirmed. 


OOODSPEED  V.  MILLER. 
(Supreme  Coort  of  Minnesota.    July  18,  1908.) 

BbOKXBS  —  GOMKIBSIORS  —  SXPABABLB    COH- 
TBACTS.  i 

The   evidence    in    this    case    is   conclusive 
that  the  contract  by  which  appellant  agreed  to 
pay  respondent  a  commission  of  $1  per  acre  | 
for  procnring  contemplated  ezchanses  of  real  I 
estate   for  other  property   was  not  an  entire,  i 
but  a  separable,  contract.    The  respondent  was 
entitled   to  his  commission  upon  effecting  one 
of  the  contemplated  trades,  and  the  conrt  did 
not  err  In  so  mstructlng  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Brokers,  »  6&-90.] 

(Syllabus  by  the  Conrt) 

Appeal  from  District  Court  Watonwan 
County;  Lorln  Cray.  Judge. 

Action  by  Merrlt  Ooodspeed  against  J.  N. 
Miller.  Verdict  for  plaintiff.  From  an  or- 
der denying  a  new  trial,  defendant  appeals. 
Affirmed. 

W.  S.  Hammond  and  J.  L.  Lobben,  for  ap- 
pellant.   Bryan  &  Coffman,  for  respondent. 

LEWI8,'X  Action  on  promissory  note  of 
$S0O.  Defense,  failure  of  consideration,  up- 
on the  ground  that  respondent  agreed  to  con- 
summate a  trade  of  certain  laud  of  appellant 
for  a  certain  hotel  property  in  New  Ulm, 
Minn.,  belonging  to  <me  Schneider,  and  also 
to  effect  another  trade  of  certain  other  land 
for  a  stock  of  merchandise  belonging  to  a 
third  party;  that  respondent  falsely  repre- 
sented to  appellant  tbe  value  of  the  hotel 
property,  and  relying  upon  such  fraudulent 
representations  he  executed  and  delivered 
the  promissory  note;  that  respondent  whol- 
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ly  failed  and  neglected  to  carry  out  tbe  other 
trade  for  the  stock  of  merchandise.  The 
court  instructed  the  Jury  that  there  was  no 
evidence  to  indicate  that  appellant  was  in 
any  way  damaged  by  reason  of  respondent's 
failure  to  complete  the  exchange  of  property 
for  the  stock  of  merchandise,  and  accord- 
ingly withdrew  that  defense  from  the  con- 
sideration of  tbe  Jury,  and  the  only  issue 
submitted  was  whether  or  not  respondent 
had  misrepresented  tbe  value  of  tbe  hotel 
property,  and  whether  appellant  relied  upon 
such  misrepresentations  In  entering  Into  the 
contract  for  the  exchange.  The  trial  re- 
sulted In  a  verdict  for  respondent  for  the 
full  amount 

The  assignments  of  error  which  require 
any  notice  are  based  on  the  theory  that  what- 
ever contract  was  entered  into  between  re- 
spondent and  appellant  for  exchange  of  prop- 
erty constituted  an  entire  contract,  and  hav- 
ing been  carried  out  only  in  part  and  the 
note  having  been  executed  and  delivered 
simply  In  contemplation  that  the  entire 
agreement  would  be  consummated,  and  ap- 
pellant having  failed  to  so  complete  the  two 
trades,  the  consideration  for  the  note  failed. 
The  negotiations  between  the  parties  open- 
ed with  a  letter  from  respondent  of  date  Au- 
gust 21,  1908,  in  which  be  called  appellant's 
attention  to  the  fact  that  be  bad  a  hotel 
property  valued  at  |20,000  to  exchange  for 
land,  and  that  If  a  sale  was  made  he  expect- 
ed $1  per  acre  for  his  commission.  This  was 
followed  by  another  letter  on  August  28th, 
in  which  the  hotel  deal  was  again  mention- 
ed, and  also  stated  that  the  writer  had  a 
stock  of  dry  goods  worth  from  $12,000  to 
$20,000  to  exchange  for  land,  saying:  "But 
botb  deals  has  to  be  right  now.  If  you  want 
to  look  at  them,  telegraph  me  soon  as  you  get 
this,  and  say  In  your  telegram  like  this:  'I 
will  pay  you  $1  per  acre  for  any  land  sales 
or  trades  made  through  you  when  sales 
are  completed.' "  After  receipt  of  this  let- 
ter the  parties  met  and  visited  New  Ulm, 
September  16,  1908,  to  examine  the  property, 
and  as  a  result  of  such  examination,  and  on 
the  same  day,  an  agreement  was  entered 
Into  between  the  owner  of  the  hotel,  Schneid- 
er, and  appellant,  by  which  appellant  agreed 
to  deed  to  Schneider  about  800  acres  of  land 
in  tbe  northern  part  of  the  state,  subject  to 
certain  mortgages,  and  Schneider  agreed  to 
deed  to  appellant  the  hotel  property  subject 
to  a  certain  mortgage.  It  appears  that  re- 
spondent conducted  other  trades  for  appel- 
lant and  September  22,  1908,  tbe  promissory 
note  In  question  was  executed  and  delivered, 
representing  the  amount  then  due  for  com- 
mission in  negotiating  the  trade  for  the  hotel. 
We  have  carefully  examined  all  the  cor- 
respondence between  the  parties,  have  dili- 
gently read  tbe  record  and  examined  the 
pleadings  with  reference  to  the  point  made 
that  the  contract  "was  an  entirety,  and  are 
tboroughly  satisfied  there  was  absolutely  no 
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tangible  evidence  to  support  the  propo- 
sition. Appellant  testified  that  he  did  not 
want  any  trade  unless  both  deals  were  con- 
summated, but  his  testimony  is  Indefinite 
and  Inconsistent  with  bis  conduct  throughout 
the  entire  transaction.  No  such  Issue  was 
raised  In  the  answer.  The  letters  do  not 
Indicate  It,  and  the  hotel  deal  was  closed 
without  dependence  upon  the  other  prospec- 
tive trade.  The  evidence  being  conclusive 
that  the  note  was  executed  as  the  commis- 
sion for  making  the  hotel  trade,  and  that 
it  was  in  no  way  dependent  upon  the  con- 
summation of  the  other  deal,  the  court  was 
correct  In  withdrawing  that  defense  from  the 
Jury;  no  damages  upon  that  ground  having 
been  pleaded  or  proven.  No  errors. 
Order  affirmed. 


MOHR    V.    WILLIAMS. 

(Supreme  Court  of  Minnesota.    July  13,  lfl06.) 

JuDQiniNT— Now  Obstantb  Verbdioto. 

The  evidence  does  not  conclusively  show 
that  resi>ondent,  an  ear  specialist,  had  authority, 
express  or  implied,  to  operate  upon  the  left 
ear  of  hia  patient,  and  that  no  damage  resulted. 
It  was  error  to  order  judgment  for  respondent 
notwithstanding  the  verdict. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  if  387-376.] 

(Syllabus  by  the  Court.) 

i^peal  from  District  Court,  Ramsey  Coun- 
ty;  Kelly,  Judge. 

Action  by  Anna  Mohr  against  Cornelius 
Williams.  Verdict  for  plaintiff,  and  from  an 
order  grranting  Judgment  notwithstanding  the 
verdict,  plaintiff  appeals.  Reversed  with 
leave  to  respondent  to  apply  for  new  trlaL 

See  104  N.  W.  12. 

H.  A.  Longhran  and  S.  O.  Olmstead,  for 
appellant  Keith,  Evans,  Thompson  &  Fair- 
child,  for  respondent 

LEWIS,  J.  Upon  a  former  appeal  of  this 
case  (104  N.  W.  12)  It  was  held  (1)  that  In 
the  absence  of  consent  express  or  Implied, 
respondent  had  no  authority  to  perform  the 
operation  on  appellant's  left  ear;  (2)  That 
It  did  not  conclusively  appear  from  the  evi- 
dence that  such  consent  was  conferred,  either 
expressly  or  by  implication;  (3)  that  if 
the  operation  was  performed  without  either 
express  or  Implied  authority.  It  was  wrong- 
fully and  unlawfully  done,  and  In  law  con- 
stituted assault  and  battery,  in  which  case 
the  amonnt  of  recoverable  damages  would  de- 
pend upon  the  character  and  extent  of  the 
injury  Inflicted,  considering  the  nature  of  the 
malady  Intended  to  be  cured,  the  beneficial 
nature  of  the  operation,  and  the  good  faith  of 
respondent  The  cause,  being  remanded,  was 
retried,  resulting  in  a  verdict  for  appellant 
In  the  sum  of  $3,500.  Respondent  made  a 
motion  for  Judgment  notwithstanding  the 
verdict,  and,  if  that  was  denied,  for  an  order 
granting  a  new  trial  upon  the  ground  that 


the  verdict  was  excessive,  appearing  to  bare 
been  given  under  the  Influence  of  passion 
and  prejudice,  not  Justified  by  the  evidence 
and  contrary  to  law.  The  trial  court  did  not 
pass  upon  the  motion  for  a  new  trial,  but 
granted  the  motion  tor  Judgment  notwith- 
standing the  verdict,  which  order  was  ap- 
pealed from.  The  learned  trial  court  appar- 
ently granted  the  motion  upon  the  ground 
that  the  evidence  conclusively  proved  that  an 
emergency  existed  which  called  for  Immediate 
treatment,  and  that  the  operation  was  Jnsti- 
fled  on  that  ground,  conceding  no  consent  had 
been  given,  either  expressly  or  hy  implica- 
tion. 

Respondent  does  not  question  the  propo- 
sitions of  law  determined  on  the  previous 
appeal,  but  insists  that  the  facts  elicited  at  the 
last  trial  were  more  complete  and  explicit 
with  reference  to  the  condition  of  appellant's 
left  ear,  and  demonstrate  that  he  was  Jostl- 
fled  in  performing  the  operation,  as  the  only 
thing  to  do  under  the  circumstances  to  re- 
lieve the  patient  from  a  critical  sitnatlon. 
Appellant  concedes  that  she  cannot  recover 
except  upon  the  ground  that  no  authority 
was  granted,  express  or  implied.  From  an 
examination  of  the  record  we  are  again  of 
opinion  that  the  evidence  does  not  conclu- 
sively establish  the  fact  that  the  left  ear  was 
In  such  a  serious  condition  as  to  call  for  an 
immediate  operation.  If  the  patient  placed 
herself  in  respondent's  care  for  general  ear 
ti>eatment  why  did  he  not  In  the  first  instance 
make  a  thorough  examination  of  tbe  left 
as  well  as  the  right  ear?  is  a  pertinent  in- 
quiry. He  testified  that  he  found  an  ob- 
struction In  the  left  ear  which.  In  itself,  was 
unnatural,  and  yet  he  did  nothing  to  as- 
certain the  real  condition  for  nearly  three 
weeks  thereafter.  If  the  critical  condition 
discovered  at  the  time  of  the  operation  was 
such  as  to  be  reasonably  anticipated,  then 
the  long  delay  without  attention  or  treat- 
ment is  not  readily  explained,  and  Is  aog- 
gestlve  of  Inattention  and  negligence,  and 
has  some  bearing  upon  the  subsequent  con- 
duct of  respondent  and  his  explanation  of 
what  occnrred.  Dr.  Davis  was  not  present 
as  the  family  physician  with  the  right  ex- 
press or  implied,  to  consent  for  appellant  to 
an  operation  on  her  left  ear.  The  record  dis- 
closes the  fact  that  Dr.  Davis  was  not  appel- 
lant's physician,  but  had  treated  her  sister, 
and  was  asked  to  be  present  at  the  operation 
simply  to  guard  against  the  effects  of  the 
anaesthetic.  There  is  no  evidence  in  the  rec- 
ord to  Justify  the  conclusion  that  Dr.  Davis 
had  any  authority  to  consult  with  respondent 
and  speak  for  the  patient  as  to  what  might  be- 
necessary  to  do.  We  do  not  mean  by  this 
that  the  fact  that  he  was  consulted  and  ex- 
pressed an  opinion  may  not  be  given  weight 
In  determining  the  real  condition  of  the  left 
ear,  and  the  good  faith  of  Dr.  Williams  in 
operating,  but  Dr.  Davis  did  not  qualify  as 
on  expert  in  that  class  of  diseases,  made  no- 
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personal  examination,  and  simply  made  the 
statement  that,  upon  respondent's  request 
to  take  bdid  of  the  probe  and  detect  the 
presence  of  dead  bone,  he  did  so  and  found  It 
gave  the  Impression  of  decayed  bone  in  the 
ear.  All  the  doctors  who  testified  on  be- 
balf  of  respondent  were  called  as  experts,  bat 
only  one  qualified  as  such  in  diseases  of  tbe 
ear.  Some  of  tbe  witnesses  were  physicians 
and  surgeons,  but  not  specialists  in  this  line 
of  work,  and  others  were  general  practi- 
tioners, but  giving  special  attention  to  sur- 
gery. Inasmuch  as  the  expert  witnesses  bas- 
ed their  opinions  mainly  upon  the  testimony  of 
respondent  as  to  the  condition  found  in  the 
ear  operated  on,  such  evidence,  as  in  all  cases 
of  expert  testimony,  was  only  entitled  to 
such  weight  as  the  Jury  might  give  it,  pro- 
vided they  found  the  essential  facts  upon 
which  it  was  based  to  be  true. 

In  view  of  all  the  facts  brought  out  at  the 
trial,  it  was  error  to  order  Judgment  for 
reepond^it  notwithstanding  tbe  verdict,  but 
we  are  also  of  the  opinon  that  he  sbould 
have  an  opportunity  to  have  bis  motion  for  a 
new  trial  passed  upon  by  tbe  trial  court. 
It  is  therefore  ordered  that  the  order  ap- 
pealed from  be  reversed,  with  leave  to  re- 
spondent to  apply  to  tbe  court  below  for  a 
new  trial. 

JAOQABD,  J.,  took  no  part 


FRAZIER  V.  LLOTD  MPO.  CO., 
(Supreme  Court  of  Minnesota.    July  13,  1906.) 

1.  MA8TEB  AND  SbBVANT— IMJUBT  TO  SlBTAMT 
— FArLUBK  TO  Wabn. 

Evidence  sufBcient  to  sustain  tbe  charge  of 
negligence  on  tbe  part  of  the  master  in  not 
warning  an  inexperienced  employe  of  the  dan- 
gpr.  or  instructing  him  with  reference  to  the 
adjustment  of  the  table,  gauge,  condition  of  the 
revolving  knives,  and  the  use  of  a  guard  tor 
the  knives,  of  a  Jointing  machine. 

2.  Sakb— DnrcnvK  Maohinebt. 

Eividence  also  tends  to  show  that  the  ma- 
chine was  not  properly  adjusted  nor  in  good 
working  order  when  the  employe  was  set  to 
work. 

3.  Sams— AssuKFTiON  or  Risk. 

It   does   net   appear  conclusively   that   re- 
spondent was  an  experienced  workman,  under- 
stood the  condition  of  the  machine,  and  assumed 
the    risk  of  operating  it. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Hennepin 
County;  David  F.  Simpson,  Judge. 

Action  by  Opal  P.  G.  Frazler  against  the 
Lloyd  Manufacturing  Company.  Verdict  for 
plaintiff,  and,  from  an  order  denying  Judg- 
ment notwithstanding  the  verdict  or  a  new 
trial,  defendant  appeals.    Affirmed. 

M.  H.  Boutelle  and  A.  M.  Hlgglns,  for  ap- 
pellant   Nye  &  Deutsch,  for  respondent 

LEWIS,  J.  This  action  Is  based  on  tbe 
claim  that  respondent  was  injured  when  in 
tbe  employ  of  appellant  while  operating  a 


machine  known  as  a  "Jointer,"  and  that  when 
set  at  work  tbe  machine  was  in  a  defective 
condition,  in  that  tbe  gauge  was  not  at  right 
angles  with  the  revolving  knives,  the  receiv- 
ing table  was  negligently  placed  higher  than 
the  feeding  table,  and  the  knives  were  dull; 
and  also  that  respondent  was  not  warned  or 
instructed  as  to  the  danger  of  operating  tbe 
machine.    It  Is  also  charged  that  the  revolv- 
ing knives  were  left  unprotected  and  without 
proper  guard.    Respondent  having  recovered 
a  verdict  of  $2,000,    appellant  moved  for  a  new 
trial,  and  for  Judgment  notwithstanding  tbe 
verdict    Respondent  entered  appellant's  em- 
ploy February  1, 1905,  and  tbe  first  four  days 
worked  on  tbe  Jointer  wUch  later  caused  bis 
injuries.    He  admits  that  at  that  time  tbe 
foreman  put  blm  to  work,  and  that  a  guard 
was  used,  but  states  that  the  foreman  ad- 
Justed  the  guage  to  give  the  requisite  bevel 
to  the  boards  and  showed  blm  how  to  run 
them  through  the  machine  by  doing  a  few 
himself;  that  after  four  days  of  work  on  the 
Jointer  he  was  put  to  work  on  another  ma- 
chine called  tbe  shaver,  where  he  worked  un- 
til the  2d  of  March,  when  be  was  directed  by 
the  foreman  to  work  on  the  Jointer  and  run 
through  a  lot  of  short  boards,  seven  or  eight 
Inches  long,  for  the  purpose  of  putting  a  prop- 
er bevel  on  tbe  e<^e  so  they  would  fit  as 
tbe  beads  of  little  wheelbarrows;  that  the 
foreman  showed  him  how  to  run  the  boards 
through,  three  pieces  at  a  time,  but  gave  him 
no  Instructions  as  to  the  adjustment  of  tbe 
machine  or  the  use  of  the  guard,  and  be 
went  to  work  on  the  machine  supposing  it  to 
be  properly  adjusted.    Respondent's  explana- 
tion of  the  accident  Is  that  while  pushing  the 
boards  tlu-ough,  three  at  a  time,  they  seemed 
to  strike  some  obstruction,  Jolted  away  from 
him,  and  threw  his  hand  into  the  knives,  cut- 
ting off  two  fingers  and  injuring  the  others. 
The  evidence  that  the  machine  was  not  in 
proper  condition  consisted  in  tbe  peculiar 
manner   of  the   accident    which    in    itself, 
it  Is  claimed.  Indicated  the  defects  stated, 
and  tbe  testimony  of  the  witness  George  Pins 
that  he  examined  tbe  knives  shortly  after  the 
Injnry  and  found  them  nldced  and  dull,  that 
tbe  gauge  was  not  at  right  angles  with  the 
knives,  and  that  the  receiving  table  was  about 
i/si  of  an  inch  higher  than  the  level  of  tbe 
knives.     On   cross-examination  this  witness 
stated  he  was  19  years  old,  that  he  had  had 
eight  or  nine  months'  experience  in  the  wood 
working   business,   and   bad   worked  at  the 
Jointer  in  question;    admitted  that  It  was  a 
common  thing  to  have  the  gauge  thrown  out 
a  little  during  work  on  the  machine,  and 
that  It  could  be  readily  readjusted  by  means 
of  a  certain  screw;  that  usually  the  man  run- 
ning the  machine  sets  tbe  gauge  and  adjusts 
It  properly  to  the  work  he  is  doing,  that  he 
bad  done  so  himself,  and  had  seen  other  men 
in  the  factory  do  so,  and  guessed  It  was  cus- 
tomary in  all  wood  working  manufactories 
for  the  men  to  set  the  machines  they  were  at 
work  on;   that  the  operator  has  a  file  with 
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which  he  Just  touches  the  edges  of  the  kniyea 
from  time  to  time  as  they  become  dull;  and 
that  he  had  never  seen  a  guard  on  the  Jointer 
In  question.  On  the  part  of  the  defense,  the 
foreman  testified  that  respondent  represented 
himself  to  be  experienced  In  the  use  of  such 
machines;  that  the  workman  was  expected 
to  adjust  the  machine  himself  if  it  got  out 
of  alignment;  that  a  guard  was  used  upon 
certain  occasions  when  running  boards 
through  on  their  edges;  and  that  respondent 
knew  all  about  It  and  when  and  how  to  use 
the  guard,  but  admits  that  on  this  particular 
occasion  be  did  not  instruct  him  to  use  the 
guard.  The  evidence  on  behalf  of  appellant 
was  to  the  effect  that  the  table  and  gauge 
were  easily  adjusted  by  means  of  screws, 
and  were  properly  adjusted  at  the  time  of 
the  accident,  and  that  the  machine  was  in  no 
respect  defective.  Respondent  denied  that  he 
represented  himself  to  tie  an  experienced 
workman;  stated  that  he  was  23  years  old; 
about  a  year  and  a  half  before  his  employ- 
ment by  appellant  he  worked  for  a  concern 
by  the  name  of  Muckle  a  little  over  a  year, 
six  months  as  shipping  clerk,  and  the  remain- 
ing time  In  the  woodworking  department 
sawing  crates  for  the  shipping  department, 
worked  on  a  Jointer  for  about  half  a  day  and 
on  another  machine  called  a  sbaper,  about 
two  days;  and  that  thereafter  and  prior  to 
his  working  for  appellant  he  was  learning 
the  trade  of  boiler  maker. 

The  gauge  was  adjustable,  placed  at  right 
angles  with  the  knives,  and  made  to  stand 
directly  upright  on  the  tables,  or,  if  required, 
to  lean  on  one  side  In  order  that,  when  the 
boards  passed  through,  the  proper  bevel  would 
be  given  to  their  edges  by  pressing  the  boards 
against  the  gauge.  It  does  not  appear  how 
any  disturbance  would  follow  from  the  fact 
that  the  gauge  was  not  exactly  at  right 
(Tngles  with  the  knives,  but  there  is  evidence 
In  the  case  from  which  it  may  be  inferred 
that,  if  the  receiving  table  was  appreciably 
above  the  level  of  the  knives,  or  if  the  knives 
were  nicked  and  dull,  then  in  passing  light 
and  short  boards  through  the  machine  the 
tendency  would  be  to  stop.  Jar,  or  Jolt  the 
boards  unless  held  firmly  in  place  by  the 
operator.  If  it  be  true  tliat  respondent  was 
not  an  experienced  workman,  and  on  March 
2d  was  set  to  work  on  this  jointer  in  anch 
defective  condition  and  directed  to  put 
through  short  and  light  boards,  liable  to  be 
Jolted  out  of  his  hands,  and  he  was  not 
warned  of  the  danger  or  properly  Instructed 
as  to  the  use  of  the  guard,  or  otherwise  how 
to  protect  himself,  then  the  claim  of  negli- 
gence is  sustained.  We  consider  the  evidence 
sufficient  to  indicate  that  the  machine  was 
not  In  proper  order  at  least  In  respect  to 
the  position  of  the  receiving  table  and  the 
condition  of  the  knives,  but  that  respondent 
did  not  fully  understand  the  conditions,  as- 
sume the  risks,  or  contribute  to  his  own  in- 
Jury,  is  not  very  satisfactorily  shown.    Still 


from  respondent's  short  exx)erlence  with  sodi 
machines,  and  not  having  been  advised  to 
use  a  guard  on  this  particular  occasion,  it  is 
fairly  a  debatable  question  whether  or  not 
he  appreciated  the  risk  of  attempting  to  pot 
the  short  boards  through  without  the  guard. 
Admitting  that  an  experienced  workman 
would  assume  the  risk  if  he  chose  to  ran  sncli 
boards  through  without  a  guard  rather  tbai 
go  to  the  trouble  of  putting  it  on,  a  new  on- 
ploy6,  with  limited  means  of  observatioa 
could  hardly  be  held  accountable,  as  a  matter 
of  law,  for  failing  to  resort  to  the  safer 
method  under  the  circumstances.  Unless  in- 
formed that  It  was  his  duty  to  keep  the  knlveK 
sharp,  and  see  that  the  receiving  table  was  on 
a  level  with  the  knives,  he  would  have  a 
right  to  assume  that  when  he  was  called  from 
his  work  and  assigned  to  duty  on  the  Jointer 
that  it  was  in  proper  working  order. 

The  trial  court  submitted  the  determinatioo 
of  the  facts  to  the  Jury  in  accordance' with 
the  well-known  principles  of  law  goTemin; 
the  subject,  and  we  are  unable  to  discorer 
any  substantial  error.  Appellant's  attach 
upon  the  Instructions  Is  based  upon  the  claim 
that  it  appears  conclusively  from  the  eri- 
dence  that  the  adjusting  of  the  gauge  and 
table,  and  the  sharpening  of  the  knives,  con- 
stituted a  mere  detail  of  the  work  to  be  per- 
formed by  the  employfi,  and  if  the  jointer 
was  a  proper  appliance,  or  mechanism,  no 
continuing  duty  rested  npon  the  master  to 
follow  it  up  from  day  to  day  to  see  that  It 
was  properly  adjusted  and  the  knives  sharp- 
ened. >  And,  again,  that  respondent  wa3  em- 
ployed as  a  general  servant  to  work  In  the 
wood  carving  department  in  connection  with 
all  the  other  employes,  including  the  fore- 
man, and  when  set  to  work  upon  the  jointer 
It  was  his  duty  to  take  the  machine  as  It 
was,  operate  it,  and,  if  the  foreman  adjusted 
It  for  that  particular  work  and  left  it  In  a  de- 
fective condition,  then  such  act  of  negligence 
was  the  act  of  a  oo-employfi.  .  It  is  not  true 
in  all  cases  of  employment  that  tlie  ad- 
justment of  machines,  as  occasion  arises, 
is  a  mere  matter  of  detail  assumed  by  the 
workman.  As  already  stated,  it  does  not 
conclusively  at^car  that  respondent  knew 
all  about  this  machine  and  understood  the 
diflicnltles  of  operating  it,  and  that  it  was  « 
part  of  his  duty  to  keep  the  knives  sharpened. 
and  to  adjust  the  table  and  gauge  when  oc- 
casion arose.  On  the  contrary,  tliere  Is  evi- 
dence which  tends  to  show  that  for  the  great« 
part  of  his  time  while  In  appellant's  em- 
ploy he  was  engaged  in  other  and  different 
work  upon  some  other  machine,  and  that  the 
master,  through  his  representative,  under- 
took, as  a  part  of  his  duty  of  supervlRlon.  to 
adjust  the  machine  and  get  it  on  the  proper 
level,  not  only  upon  the  first  days  of  hto  em- 
ployment, but  also  at  the  time  of  the  accident. 
Another  assignment  is  directed  to  the  In- 
structions as  to  the  guard.  A  guard  ««' 
furnished,  but  could  only  be  used  upon  certain 
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occasiona  wben  boards  were  being  run  through 
upon  edge;  It  not  being  necessary  at  such 
time  to  oae  the  entire  portion  of  the  knives, 
and  the  guard  was  fastened  down  with  a  set 
screw  over  that  portion  of  the  knives  not  In 
use.  Bespondent  admits  that  during  the  first 
day  of  his  employment  he  used  the  Jointer 
with  a  guard,  and  that  It  was  not  on  the 
machine  at  the  time  of  bis  Injury,  but  In- 
sists that  be  received  no  Instructions  as  to 
when  it -was  proper,  and  whmi  not,  or  as  to 
how  to  adjust  it  Under  such  circametanceB, 
it  cannot  be  helS  as  a  matter  of  law  that  ap- 
pellant fulfilled  its  duty  with  respect  to  the 
guard  by  the  mere  furnishing  of  a  guard 
and  having  it  in  place  where  the  workmen 
could  get  it  The  duty  to  protect  revolving 
knives  of  that  character  is  statutory,  and. 
If  respondent  was  an  inexperienced  employfi 
and  did  not  properly  understand  the  use  of 
the  guard,  then  It  was  the  duty  of  the  master 
to  instruct  him  in  that  respect,  and  It  was 
not  error  to  Instruct  the  jury  that  respondent 
could  not  recover  if  he  knew  that  a  guard 
was  furnished  and  understood  Its  use.  Imply- 
ing that  it  was  the  duty  of  appellant  to  so 
Instruct  him. 
Order  affirmed. 


QRATTAN  v.  PRUDKNTIAL  INS.  00.  OP 
AMERICA. 

(Sapreme  Court  of  Minnesota.    July  13,  1006.) 

iHBirRANrK  —  CORSTBDCTION     —    PATHBHT    0» 

Pbemiitms. 

A  polIcT  of  life  Insurance  provided  that  the 
prpminins  should  be  paid  annually  on  the  1st 
day  of  .Tnnp.  It  also  provided  that  one  month's 
graoe  would  be  allowed  the  insured  within 
whirh  to  make  the  same,  and  that  the  policy 
would  be  continued  in  force  during  that  time, 
and.  further,  that  notwithstanding  a  failure 
on  the  part  of  the  Insured  to  pay  the  premi- 
nm  when  due,  the  Insurance  would  be  contin- 
ued for  the  period  of  60  days  from  the  "due 
date  of  the  premium  as  snecified  on  the  first 
page  of  the  policy.*'  The  due  date  there  speci- 
fied WR8  .Tune  Ist.  Held,  that  the  60-day  period 
commpnoed  to  run  from  that  date,  not  from  the 
expiration  of  the  30  days  grace  allowed  on  each 
payment. 

Jagxard,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey 
County;  Hallam,  Judge. 

Action  by  Owen  Orattan,  administrator  of 
Owen  A.  Grattan,  against  the  Prudential 
Insurance  Company  of  America.  Verdict 
for  defendant  From  an  order  denying  a 
motion  for  judgment  notwithstanding  the 
verdict,  or  for  a  new  trial,  plaintlfr  appeals. 
Affirmed. 

Prederick  N.  Dickson,  for  appellant  Dur- 
ment  &  Moore,  for  respondent 

BROWN,  J.  Action  to  recover  upon  a 
policy  of  life  insurance,  In  which  defendant 
had  a  verdict,  and  plaintiff  appealed  from  an 
order   denying   bis   alternative    motion   for 


Judgment  notwithstanding  the  verdict,  or  for 
a  new  trial. 

The  facta  in  this  case  are  as  follows:  On 
June  1,  1904,  defendant  insurance  company 
issued  its  policy  of  Insurance  to  one  Owen 
A.  Grattan,  by  which  the  life  of  the  said 
Grattan  was  insured  for  the  sum  of  $2,000, 
in  consideration  of  the  payment  by  him  of 
annual  premiums  on  June  Ist  of  each  suc- 
ceeding year.  The  first  premlimi  was  paid, 
and  the  policy  delivered  to  the  Insured,  on 
June  16,  1904.  The  Insured  died  on  the  23d 
of  August,  1906,  no  premium  subsequent  to 
the  first  having  been  paid  by  blm,  as  required 
by  the  terms  of  the  policy.  It  Is  contended 
by  plaintiff,  administrator  of  the  estate  of  the 
deceased,  that  the  policy  was  in  full  force 
and  effect  at  the  time  of  the  death  of  the 
insured,  notwithstanding  no  premium  other 
than  the  first  had  been  paid.  Whether  this 
position  is  tenable  depends  on  the  construc- 
tloD  of  the  various  provisions  of  the  policy. 
On  the  first  page  of  the  policy  the  essential 
elements  of  the  contract  of  Insurance  arc 
stated,  viz.,  that  the  life  of  Owen  A.  Orat- 
tan was  insured  in  the  sum  of  $2,000,  payable 
at  death  to  his  executors,  administrators,  or 
assigns,  in  consideration  of  the  payment  by 
him  of  an  annual  premium  of  $36.48  on  the 
1st  of  June  in  eadi  year  during  the  continu- 
ance of  the  policy.  Numerous  provisions, 
conditions,  and  special  privileges  are  con- 
tained and  set  forth  on  the  second  and  third 
pages  of  the  policy,  among  others,  that  a 
grace  of  one  month  Is  allowed  for  the  pay- 
ment of  any  premium  under  the  policy,  ex- 
cept the  first,  and  during  that  time  It  is  pro- 
vided the  policy  shall  remain  in  force.  One 
of  the  special  privileges  specified  on  the 
second  page  is  as  followis:  "If  this  policy 
after  being  in  force  one  full  year  shall  lapse 
for  nonpayment  of  premium  the  company 
will  continue  in  force  the  insurance  under 
the  policy  a  period  of  sixty  days  from  the 
due  date  of  such  premium,  as  specified  on 
the  first  page  hereof.    •    •    •  •• 

It  is  contended  by  appellant  that  under 
these  two  provisions  the  policy  was  contin- 
ued in  force,  notwithstanding  the  failure  of 
the  Insdred  to  pay  the  second  annual  pre- 
mium on  June  1,  1905,  when  it  was  due,  for 
the  full  period  of  90  days  from  that  date; 
hence  that  It  was  a  valid  existing  contract 
at  the  time  of  the  death  of  the  insured.  It 
is  urged  in  support  of  this  view  that  by  a 
tait  construction  of  these  provlBlons  of  the 
policy  the  due  date  of  the  premium  was  July 
1st  of  each  year,  instead  of  June  let;  that 
inasmuch  as  one  month's  grace  was  granted 
for  the  payment  of  each  premium,  the  pre- 
mium did  not  become  due  until  the  expiration 
of  that  month,  which  would  be  July  Ist;  and 
that  the  terms  of  that  portion  of  the  policy 
above  quoted,  continuing  the  Insurance  In 
force  for  the  period  of  60  days,  became  oper- 
ative from  that  date,  and  therefore  the  policy 
was  in  full  force  on  September  1,  1005.  We 
are  unable  to  concur  in  this  view  of  the  case. 
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The  due  date  of  tbe  premiums,  as  speclfled 
on  the  first  page  of  tbe  policy,  was  June  Ist 
of  each  year,  and  the  policy  expressly  pro- 
vided that  all  premiums  should  be  paid  In 
advance.  Tbe  mere  fact  that  the  terms  of 
the  policy  extended  to  tbe  insured  30  days' 
grace  in  which  to  make  tbe  annual  pay- 
ments did  not  change,  in  any  fair  view  of 
the  contract,  tbe  "due  date"  of  payment.  On 
the  contrary,  it  is  clear  tliat  by  the  explicit 
language  above  quoted  tbe  parties  intended 
that  the  CO-day  period  should  commence  to 
run  from  the  date  specifically  named  on  the 
first  page  for  tbe  payment  of  the  annual 
premiums,  namely,  June  Ist  of  each  year. 
Any  other  construction  would  do  violence  to 
tbe  plain  unambiguous  language  which,  be- 
yond question,  the  parties  used  for  tbe  pur- 
pose of  removing  tbe  matter  from  conjecture 
and  doubt.  The  policy  is  .explicit  that  the 
period  of  60  days  shall  commence  to  run  from 
the  "due  date  of  the  premium,  as  specified 
on  the  first  page  hereof,"  and  tbe  date  there 
specified  was  June  1st  Tbe  suggestion  of 
counsel  that  tbe  policy  is  ambiguous  and  like- 
ly to  mislead  policy  holders  is  without  force. 
Tbe  position  is  forceful  only  as  made  so  by 
Ingenious  counsel.  The  point  that  tbe  second 
annual  premium  was  not  due  until  June  1, 
1906,  Is  not  seriously  urged,  and  Is  without 
special  merit 

Though  the  motion  of  plaintiff  was  in  the 
alternative  Tor  Judgment  notwithstanding 
the  verdict  or  for  a  new  trial,  the  right  of 
plaintiff  to  final  Judgment  Is  tbe  only  ques- 
tion here  involved,  on  which  our  conclusions 
are  In  harmony  with  those  reached  by  the 
trial  court  and  the  order  appealed  from  la 
affirmed. 

JAGGARD,  J.,  dissents. 


STATE  ex   rel.  CITY   OP  FARIBAULT  v. 
WISCONSIN,  M.  &  P.  R.  CO. 

(Supreme  Court  of  Minnesota.    June  29,  1906.) 

Appeal  from  District  Court  Bice  County; 
Thomas  S.  Buckham,  Judge. 

Action  by  the  state,  on  the  relation  of 
the  city  of  Faribault  against  the  Wisconsin, 
Minnesota  &  Pacific  Railroad  Company,  for 
a  writ  of  mandamus  to  compel  the  construc- 
tion of  a  viaduct  From  an  order  granting 
the  writ  defendant  appeals.    Affirmed. 

Thomas  H.  Quinn,  for  appellant  Bobert 
Mee,  for  respondent 

PER  CUEIAM.  Tbe  questions  of  law  In 
this  case  are  determined  by  State  v.  St  Paul, 
M.  &  M.  By.  Co..  35  Minn.  131,  28  N.  W.  3, 
69  Am.  Bep.  313,  State  v.  Bailway  Co.,  80 
Minn.  108.  83  N.  W.  32,  50  L.  B.  A.  656, 
State  V.  St  P.,  M.  &  M.  By.  Co.  (filed  this 


term)  106  N.  W.  261,  and  State  t.  Nortbtr. 
Pacific  Ry.  Co.  (also  filed  tbls  term)  1C6  .v 
W.  268.    Tbe  principal  oontrovewy  of  fs  t 
concerns  tbe  necessity  for  tbe  constntHr. 
of  such  a  viaduct  as  Is  required  by  tbe  pa- 
manent  writ  of  mandamus  granted  by  t^ 
trial  court    That  writ  left  open  the  ear. 
details  of   the  plans  and  specifications,  so 
that  tbe  only   essential   question    left  ope:i 
for  review  Is  the  propriety  of   tbe  cocn'< 
finding  that  a  new  construction   was  nece- 
sary.    The   use  by   the   public    was  not  ti 
defendant  Insists,  merely  sporadic  or  In  u; 
sense  continuous  or  insignificant     Tbe  snv: 
In   question    led  from   a   principal    busiD«<» 
street  of  tbe  city,  across   tbe  track  of  tbe 
defendant  and  the  Straight  river,  immediate 
ly  adjoining  it  to  a  part  of  tbe  city  in  wbkt 
was   situated  tbe   State  Inatitutlmi   for  tbe 
Deaf,  the  Shattuck  School,  and  a  brewer;. 
There  was  much  direct  and  some  Inddoitil 
traffic  on  tbe  street    Tbe  facts  Jostifled  tis 
conclusion  of  tbe  court  that  the  character  d 
the  use  of  tbe  street  by  the  public  rendered 
the  contemplated  viadnct  reasonably 
sary. 
Order  affirmed. 


STATE  V.  SMITH  et  aL 

(Supreme  CJonrt  of  Minnesota.    Jaly  27.  I90(L^ 

Municipal  Cobfobations  — IifPBovKMKxTS— 
Assessments— Pbopebtt  Subject. 

The  Minneapolis  city  charter,  constnipd  u 
a  whole,  does  not  empower  the  city  to  levy  kml 
assessments  upon  property  abutting  approacbe;- 
to  a  bridge  crossing  railway  tracks.  The  cor 
and  expense  of  building,  maintaining,  and  keep- 
ing in  repair  the  approaches  and  bridges  mider 
section  9,  c  8,  is  expressly  made  a  general 
city  charge.  This  proTision  is  not  modified  b; 
other  general  provisions,  or  by  provisions  as 
to  specific  classes  of  improvements,  althoucli 
they  do  not  expressly  refer  to  it 
(Syllabus  by  the  Ck>urt.)    . 

Appeal  from  District  Ooort;  Hoinqtln 
Ooun^;  C.  B.  Elliott  Judge. 

Action'  by  the  state  against  H.  AJden 
Smith  and  James  T.  Wyman.  Judgment  for 
tbe  state,  and  defendants  appeal.    Reversed. 

Cobb  &  Wheelwright  for  appellants.  E.  T. 
Young.  Atty,  Gen.,  Al.  J.  Smith,  Co.  Atty, 
&  W.  O.  Leary  and  L.  A.  Dunn,  Asst  Co. 
Attys.,  for  the  State. 

JAGGARD,  J.  This  is  an  appeal  by  de- 
fendants from  a  Judgment  entered  in  favor 
of  tbe  state  on  a  motion  for  judgment  upon 
the  pleadings.  Defendants  owned  a  lot  in 
Minneapolis  abutting  Central  avenue,  whose 
grade  was  established  by  the  city  council 
prior  to  1890.  In  that  year,  pursuant  to  a 
resolution  of  tbe  council,  (Neutral  avenue  in 
front  of  defendants'  lot  was  paved  with 
cedar  blocks.  Defendants  paid  the  assess- 
ment  levied  on   that  account    In   18S3  a 
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bridge  was  constructed  on  that  avenue  over 
certain  railroad  tracks.  By  reason  of  the 
construction  of  that  bridge  It  became  neces- 
sary to  change  the  grade  of  the  avenue  In 
front  of  defendants'  lot  so  as  to  constitute 
an  Immediate  and  necessary  approach  to 
the  bridge.  It  was  changed  and  raised 
from  5  to  15  feet  higher  than  the  natural 
surface  of  the  lot  and  the  former  established 
grade  of  the  avenue.  Central  avenue  at  this 
point  Is  still  a  public  highway  and  consti- 
tuted a  portion  of  the  necessary  and  Immedi- 
ate approach  to  the  bridge.  When  the  grade 
was  changed  In  order  to  form  the  approach 
to  the  brldg;e,  the  cedar  block  pavement  was 
removed  and  afterwards  relaid  by  the  city. 
Subsequently  the  pavement  became  out  of 
rppalr  and  a  resolution  was  passed  and  adopt- 
ed by  the  city  council  directing  the  construc- 
tion of  a  sandstone  pavement  to  replace  the 
codar  block  pavement.  Pursuant  to  this  reso- 
lution Central  avenue  was  paved  with  sand- 
6tonc  In  1903.  For  this  pavement  the  lot  of 
defendants  was  assessed  for  that  year  to  the 
extent  of  I13S.43.  The  last  pavement  was 
of  no  value  or  benefit  to  the  lot  or  to  Its 
owners.  The  defendants  and  appellants  ten- 
dered the  regular  tax,  leas  the  amount  of  this 
special  assessment  for  this  pavement  That 
amount  was  refused  by  the  county  treasurer. 
The  defendants  contend  that  the  assessment 
is  void  and  that  they  are  entitled  to  a  Judg- 
ment annulling  the  same  and  vacating  the 
lien  on  the  lot  by  that  Judgment 

The  determination  of  the  qnestion  thus 
presented  rests  upon  a  construction  of  the 
city  charter  of  Minneapolis.  Section  9,  c.  8, 
reads  as  follows:  "All  bridges  In  said  city 
crossing  the  Mississippi  river,  or  any  natural 
stream  or  water  course  in  said  dty  tribu- 
tary to  said  river,  whatever  the  form 
or  material  used  In  the  construction  thereof, 
shall,  together  with  the  guards  and  embank- 
ments connected  therewith,  and  the  Immedi- 
ate ai^roaches  thereto  which  form  a  neces- 
sary part  of  the  same,  and  also  all  such 
bridges,  crossing  railway  tracks,  canals,  and 
the  approaches  thereto  or  any  portions  there- 
of as  shall  not  be  chargeable  to  any  rail- 
way company,  be  built,  maintained  and  kept 
In  repair  by  the  city,  as  a  general  city  charge. 
All  other  expenses  connected  with  the  open- 
ing, grading,  and  keeping  In  repair  streets, 
lanes,  alleys,  highways  and  thoroughfares, 
shall  be  paid  from  taxation  upon  the  several 
wards  wherein  such  works  shall  be  done, 
except  where  other  provision  is  made  there- 
for." The  state  Insists  that  this  section 
must  be  construed  in  connection  with  other 
relevant  provisions  of  the  charter,  and  that 
as  so  construed  effect  must  be  given  to  sec- 
tion 11,  c.  8,  providing  for  collecting  the  ex- 
pense and  cost  of  paving  or  repavlng  of 
streets  and  alleys  by  special  assessment  upon 
the  property  fronting  upon  such  improve- 
ments. The  other  sections  referred  to  are  of 
conventional  character  and  provide  specifical- 
ly for  defraying  the  expense  and  cost  of 


paving,  curbing,  and  guttering  streets,  laying 
sidewalks,  sewers,  and  water  mains  by 
local  assessments.  Except  as  set  forth  in 
the  section  previously  quoted  In  full,  no  prop- 
erty is  excepted  from  special  assessments 
by  reason  of  the  fact  that  it  abuts  upon  any 
bridge  or  its  abutments  or  approaches.  On 
the  contrary  there  Is  a  requirement  In  gen- 
eral terms  that  all  but  exempt  property 
shall  pay  local  assessments  to  defray  the  cost 
and  expense  of  the  Improvement  The  char- 
ter plan  provides  funds  for  defraying  the 
Improvements  upon  the  various  wards  of  the 
cost  and  expense  of  grading  streets  and  keep- 
ing them  and  the  sidewalks  in  safe  and  pass- 
able r^alr  for  travel. 

It  Is  a  fundamental  rule  of  construction 
that  "If  the  language  of  the  statute  Is  plain 
and  free  from  ambiguity,  and  expresses  a 
single,  definite,  and  sensible  meaning,  that 
meaning  is  conclusively  presumed  to  be  the 
meaning  which  the  Legislature  Intended  to 
convey.  In  other  words,  the  statute  must 
be  Interpreted  literally."  Black  on  Inter- 
pretation of  Laws,  c.  8,  (  25.  As  so  construed, 
the  language  of  section  9,  c.  8,  clearly  pro- 
vides that  the  charge  here  sought  to  be  col- 
lected by  local  assessments  should  have  been 
paid  as  a  general  city  charge.  It  is  to  be 
observed  that  the  approaches  there  defined 
are  to  be  "built,  maintained  and  kept  in  re- 
■pair"  at  public  cost  and  that  the  section 
applies  to  all  bridges  crossing  railway  tracks 
and  approaches  thereto.  Such  a  provision 
is  in  itself  reasonable  and  beneficial.  Prop- 
erty abutting  bridges  in  most  instances  is 
not  benefited,  but  injured,  by  their  construc- 
tion. In  many  cases  the  Imposition  of  local 
assessments  in  connection  with  a  bridge 
would  confiscate  such  property.  In  this  case 
It  is  admitted  that  the  paving  "is  of  no  value 
or  benefit  to  said  lot  or  the  owners  thereof." 
The  Improvement  was  purely  for  the  benefit 
of  the  public  generally. 

It  Is  also  true  that  charters,  like  statutes, 
must  be  construed  as  a  whole,  and  that  when 
a  single  provision  of  a  revenue  system  is  in- 
consistent with  the  legislative  plan,  and  no 
means  for  executing  Its  terms  are  provided, 
it  may  be  impossible  to  give  it  eftect  This 
is  true,  for  example,  of  the  provision  In  the 
General  Statutes  providing  for  a  Hen  upon 
personal  property.  No  canon  of  construc- 
tion, however,  is  better  settied  than  that 
the  courts  should  so  construe  enactments 
as  to  effectuate  the  legislative  Intention  when 
reasonably  manifested.  No  difficulty  is  pre- 
sented In  harmonizing  the  provisions  of  sec- 
tion 9,  c.  8,  with  the  general  provisions  of 
the  Minneapolis  charter  as  to  defraying  the 
cost  of  local  Improvements  by  assessments  up- 
on propwty  benefited  or  fronting  upon  the 
improvement.  They  are  equally  consistent 
with  the  general  system  of  such  assessments, 
and  with  specific  provisions  set  forth  under 
Uties  of  specific  improvements,  and  with  the 
plan  of  defraying  ward  charges.  Classes  of 
property,  aa  of  railroads  or  of  the  public. 
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are  exempted  by  qteclflc  provisions.  Tbose 
proTislons  talce  effect  although  the  exception 
Is  not  logically  carried  oat  by  appropriate 
words  In  many  other  sections  providing  for 
local  assessments  generally.  Similarly  prop- 
erty abutting  the  approaches  ot  such  a  bridge 
as  was  here  constructed,  and  as  are  defined 
by  section  9,  c.  8,  are  exempt  from  local  as- 
sessments, although  mentioned  in  only  that 
section  and  not  referred  to  in  other  sections. 
Judgment  reversed. 

ELLIOTT,  J.,  took  no  part 


FARMER   r.   STILLWATER   WATER   GO. 

(Supreme  Court  of  Mimiesota.    July  27,  1806.) 

AfpeaI/— Revikw— Gbamt  of  New  Tbiai,. 

Evidence  considered,  and  held  not  bo  clear- 
ly and  palpably  In  favor  of  a  verdict  for  plain- 
tiff as  to  iustify  reversing  an  order  granting 
a  new  trial,  based  on  the  ground  that  the  evi- 
dence is  insuffident,  within  the  rule  of  Hicks 
V.  Stone,  13  Minn.  434  (Gil.  398). 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Washington 
County;  W.  O.  Willlston,  Judge. 

Action  by  Henry  C.  Farmer  against  the 
Stillwater  Water  Company.  .Verdict  for 
plaintiff.  From  an  order  granting  a  new 
trial,  plaintiff  appeals.    Affirmed. 

J.  O.  Netbaway,  for  appellant  J.  N. 
Searles,  for  respondent 

BROWN,  J.  Without  going  into  unneces- 
sary details,  tlie  principal  facts  in  this  case 
are  as  follows :  Plaintiff  owns  lot  19  of  block 
21  In  the  dty  of  Stillwater,  except  a  small 
part  25  by  80  feet  in  the  northeastern  cor- 
ner thereof,  wblcb  Is  owned  by  defendant 
water  company.  Situated  upon  the  portion 
owned  by  the  water  company  la  what  is 
called  In  the  record  the  "McKuslck  Spring," 
from  which  the  company  obtains  Its  supply  of 
water  for  the  Inhabitants  of  the  city.  Soon 
after  plaintiff  became  the  owner  of  the  lot 
about  June,  1900,  he  made  an  excavation 
thereon  for  the  purpose  of  obtaining  a  supply 
of  water  for  use  at  his  livery  and  sale  barns. 
He  excavated  to  the  depth  of  16  or  18  feet 
near  the  line  of  the  water  company's  proper- 
ty, and  struck  a  large  supply,  In  the  neighbor- 
hood of  150,000  gallons  daily  flow,  running 
In  pipes  therefrom  to  the  bams  some  distance 
away.  He  in  fact  could  not  use  all  this 
water,  and  to  avoid  stagnation  in  the  spring 
developed  by  his  excavations  laid  a  pipe 
therefrom  to  the  city  sewer,  and  thus  per- 
mitted the  surplus  water  to  flow  Into  the 
sewer.  The  result  of  this  was  to  lower  the 
water  In  the  McKuslck  spring,  from  which 
defendant  secured  Its  supply  for  the  people  of 
the  city,  and  an  action  was  brought  by  de- 
fendant company  to  restrain  further  waste 
of  the  water.  The  court  sustained  the  right 
of  action,  and  defendant  (plaintiff  herein) 
thereafter  refrained  from   further  proceed- 


ings  in   that    direction.     Stillwater    Water 
Company  ▼.  Farmer,  89  Minn.  59,  93  N.  W. 
907,  60L.R.A.875,99Am.8t  Rep.  541. 
Subsequent  to  the  commencement  of  that  ac- 
tion the  water  company   made   certain   im- 
provements upon   Its   property  for   tlie   pur- 
pose  of   restoring   McKusl<^   spring    to   iti 
original  condition,   and  by  excavations   and 
other  Improvements  in  a  large  measure  sac- 
ceeded.    The  result  of  this  was  to  diminish 
the   supply    of   water   in   plaintiff's    spring. 
After  some  further  efforts  on  the  part  of  each 
of  tbe  parties  to  maintain  and  assert  their 
respective    rights    in   the   premises,    during 
which  time  an  injunction  was  issued  against 
plaintiff  at  the  suit  of  defendant  and  subse- 
quently modified,  defendant  made  still   fur- 
ther and  more  extensive  Improvements  upoo 
its  property.    A  new  well  was  sank,  25  feet 
deep.  In  connection  with  which  ditches  and 
trenches  were  laid  to  lead  the  water  there- 
from  to  a  standpipe,  the  result  of   all  of 
which,  so  plaintiff  claims,  was  to  completely 
drain  his  spring  and  deprive  Um  of  all  bis 
water.    He  brought  this  action  to    reooTer 
damages  for  the  alleged  wrongful  and  unlaw- 
ful conduct  of  defendant  in  the  premises.     It 
is  claimed  as  the  basis  of  the  action  that  by 
the  excavations  and  underground  tunnels  de- 
fendant crossed  the  line  between  the  respec- 
tive properties  of  tbe  parties,  gained  access 
to  plaintiff's  excavation,  which  contained  his 
supply  of  water,  and  wholly  drained  the  same. 
Plaintiff  does  not  contend  that  he  is  entitled 
to  recover  for  the  loss  of  water  caused  by 
Its  natural  percolation  through  the  soil  into 
defendant's  well,  but  because  of  the  fact  that 
tbe  tunnels  made  by  defendant  extended  be- 
yond the  line  of  its  property  on  to  that  of 
plaintiff,  by  means  of  which  plaintiff's  reser- 
voir of  water  was  tapped  and  entirely  drain- 
ed.   Defendant  pat  in  issue  this  contenticn 
of  plaintiff,  denying  that  any  tunnels  were 
constructed  by  it  or  that  the  water  from 
plaintiff's  spring  was  drained  tba%from,  otli- 
erwlse  than  by  percolation  thnnigb  tbe  soil 
or  by  natural  crevices  in  the  rock  underneath 
the  surface;    Plaintiff  had  a  verdict  for  the 
sum  of  $21,717,  and  appealed  from  an  order 
granting  a  new  triaL 

After  a  very  thorough  and  careful  ex- 
amination of  the  whole  record,  we  ar«  of 
the  opinion  that  the  order  appealed  from 
must  be  affirmed,  under  the  rule  laid  down 
in  Hicks  T.  Stone,  13  Minn.  4S4  (OIL  398). 
The  motion  for  a  new  trial  was  based  upon 
several  groimds,  among  others,  that  the  ver- 
dict was  not  sustained  by  the  evidence.  Tbe 
learned  court  below  granted  the  motion  upon 
the  latter  ground,  expressly  stating  in  its 
order  that  "one  of  the  grounds  for  grrantlng 
said  motion  for  a  new  trial  is  that  said 
verdict  was  not  Justified  by  the  evidence  and 
Is  contrary  to  law."  One  of  the  principal 
ipsues  on  the  trial  of  the  case  was  wliether 
defendant  had  by  excavations  and  tunnels 
trespassed   upon   the  property  of  plaintiff 
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and  thereby  witbdrawn  the  water  from  the 
spring.  As  stated,  defendant  expressly  de- 
nied that  he  had  committed  any  such  acts, 
and  there  is  evidence  in  the  record  tending  to 
support  its  denial,  though  we  are  free  to 
say  that  the  evidence,  taken  as  a  whole, 
is  ample  to  sustain  the  Jury  in  finding 
against  defendant  on  that  issue.  But  the 
mere  fact  that  the  evidence  is  sufficient  to 
sustain  the  verdict  will  not  Justify  a  re- 
versal of  the  order  In  the  court  below.  It 
Is  only  In  eases  where  the  evidence  is  clearly 
and  palpably  In  favor  of  the  verdict,  border- 
ing upon  conclusiveness,  that  we  reverse  an 
order  granting  a  new  trial,  based  upon  the  In- 
snfflciency  of  the  evidence.  Whatever  doubts 
we  may  have  entertained  in  this  particular 
case  respecting  the  propriety  of  the  order  of 
the  court  below  are  accounted  for  perhaps 
by  the  fact  that  we  were  not  present  at  the 
trial,  and  are  thus  deprived  of  that  valuable 
guide,  the  atmosphere  of  the  trial  and  other 
matters  not  capable  of  being  spread  upon 
the  record.  The  reasons  prompting  the  court 
to  sustain  orders  of  this  kind  are  well  sum- 
med up  in  Dunnell's  Practice,  1075:  "The 
duty  of  the  trial  court  Is  to  keep  the  Jury 
within  the  bounds  of  reason.  The  duty  of 
the  appellate  court  is  to  keep  the  trial  court 
within  the  bounds  of  Judicial  discretion. 
The  trial  court  is  as  well  able  to  determine 
the  preponderance  of  the  evidence  and  the 
Justice  of  the  cause  as  the  Jury.  It  hears  all 
evidence  submitted,  observes  the  general  ap- 
pearance of  the  witnesses  and  their  demean- 
or on  the  stand,  hears  the  arguments  of 
counsel,  is  able  to  Judge  of  the  intelligence 
of  the  Jury,  knows  of  any  circumstances  of 
the  trial  calculated  to  influence  the  Jury 
improperly,  Imows  the  things  that  were  not 
done  in  the  course  of  the  trial,  as  well  as 
the  things  that  were  done,  and  is  conscious 
of  wbat  has  been  happily  described  as  the 
atmosphere  of  the  trial.  All  of  this  knowl- 
edge and  experience  properly  influences  the 
trial  court  in  passing  on  a  motion  for  a  new 
trial,  but  only  a  small  part  of  it  Is  sus- 
ceptible of  being  incorporated  in  the  record 
DO  appeal.  The  knowledge  of  the  appellate 
court  is  derived  solely  from  this  record,  and 
Is  therefore  very  Imperfect"  For  the  rea- 
sons stated,  the  order  granting  a  new  trial 
must  be  affirmed. 

In  view  of  another  trial,  however,  we  take 
occasion  to  say  that  on  the  evidence  present- 
ed in  the  record  the  trial  court  properly 
charged  the  Jury  that  the  rule  of  damages  ap- 
plicable to  the  case  was  the  difference  in 
value  of  plaintiff's  property  before  and  after 
the  trespass  complained  of.  If,  however.  It 
should  appear  on  another  trial  that  his  prem- 
ises can  be  restored  to  their  former  condition 
at  an  expense  less  than  the  difference  In 
value,  that  expense,  together  with  an  amount 
sufficient  to  compensate  plaintiff  for  the  loss 
of  his  water  up  to  the  time  of  restoration, 
if  defendant  restores  the  premises  to  their 
former  condition  in  the  meantime,  will  b« 


the  measure  of  plalntUTa  relief.  We  may 
also  add  that  it  was  error  to  permit  plain- 
tiff to  prove  that  he  had  planned  or  arranged 
to  utilize  his  property  for  the  purpose  of 
supplying  the  citizens  of  Stillwater  with 
water.  The  availability  of  the  property  for 
that  purpose  was  proper  to  be  shown,  but 
plaintiff's  plans  in  that  direction  should  have 
been  excluded 

We  have  examined  all  other  assignments  of 
error  made  the  basis  of  the  motion  for  a 
new  trial,  and  find  nothing  requiring  fortlMr 
mention. 

Order  afllrmed. 


STATE  V.  FOLLOWS. 
(Supreme  Court  of  Minnesota.    July  27,  1008.) 

1.  EUBEZZLEUENT— IRDICTIRNT. 

An  indictment  charging  defendant  with 
having  unlawfnlly  and  wron^lly  appropriated 
to  his  own  use  certain  money  and  property  in 
his  hands  and  under  his  control  as  "agent, 
servant,  and  bailee,"  held  sufficiently  to  charge 
the  crime  of  grand  larceny  by  an  agent. 

2.  Same. 

The  word  "bailee,"  following  "agent  and 
servant,"  may  be  rejected  as  surplusage. 

5.  CONTBACTS— CONBTBUOTIOS— <2T7C8TI0R    POB 

Court.  .   , 

All  qnestions  as  to  the  meaning  and  legal 
effect  of  written  contracts  are  for  the  court 
to  determine,  except  where  the  writing  is  un- 
certain and  ambiguons  to  an  extent  to  justify 
extrinsic  evidence  to  explain  it,  when  they 
should  be  sent  to  the  jury,  if  the  evidence  is 
conflicting. 

[Ed.  Note. — For  cases  in  point,  jiee  vol.  11, 
Cent  Dig.  Contracts,  §{  767-7T0.] 

4,  Pbincipal  ahd  Aoent  —  Relationship— 
evioence. 

The  contract  involved  In  this  case  was  not 
ambiguous  in  its  terms,  and  the  trial  court 
properly  construed  it  as  creating  the  relation 
of  principal  and  agent  between  the  parties 
thereto. 

6.  Embezzlement— EvioENOE. 

Evidence   considered,   and   held  to  sustain 
the   verdict. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Hennepin 
County ;  John  Day  Smith,  Judge. 

Edward  O.  Fellows  was  convicted  of  grrand 
larceny,  and  from  an  order  denying  a  new 
trial,  he  appeals.    Affirmed. 

See  107  N.  W.  642. 

Francis  H.  Clarke  and  Harry  S.  Swenson, 
for  appellant  Ed.  T.  Young,  Atty.  (}en.,  Al. 
J.  Smith,  Co.  Atty.,  John  F.  Dahl,  Asst  Co. 
Atty.,  and  John  W.  Arcfknder,  Asst  Counsel 
to  Atty.  Gen.,  for  the  State. 

BROWN,  J.  Defendant  was  convicted  of 
the  crime  of  grand  larceny,  and  appealed 
from  an  order  denying  his  motion  for  a  new 
trial.  Numerous  assignments  of  error  are 
made  and  discussed  in'  the  briefs,  the  more 
Important  of  which  will  be  considered  in 
their  order. 

1.  It  Is  contended  that  the  indictment 
falls  to  state  facts  sufficient  to  constitute  a 
public  offense.    This  objection  was  made  >n 
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the  court  below  at  the  opening  of  the  trial 
by  an  objection  to  the  admission  of  any  evi- 
dence under  It  The  objection  was  over- 
ruled, and  the  ruling  Is  assigned  as  error. 
The  indictment  charges  tbat  defendant,  being 
"the  agent,  servant,  and  bailee"  of  F.  H. 
Peavey  &  Co.,  a  copartnership,  doing  busi- 
ness in  the  city  of  Minneapolis,  converted  to 
his  own  use  certain  moneys  in  his  posses- 
sion and  control  belonging  to  that  firm,  con- 
trary to  the  form  of  the  statute,  etc.  It  is 
urged  in  support  of  the  objection  to  the  in- 
dictment that  inasmuch  as  it  charges  de- 
fendant with  having  possession  and  control 
of  the  money  alleged  to  have  been  converted 
as  "agent,  servant,  and  bailee,"  a  case  of 
bailment  is  presented,  and  the  indictment 
should  have  alleged  the  conditions  of  the 
bailment  or  the  purpose  for  which  the  mon- 
ey alleged  to  have  been  converted  was  en- 
trusted to  defendant  State  v.  Holton,  88 
Minn.  171,  92  N.  W.  541,  is  relied  upon  to 
sustain  this  position.  The  objection  to  the 
indictment  was  properly  overruled.  The 
case  Just  referred  to  is  not  In  point;  there  a 
-case  of  bailment  pure  and  simple  was  pre- 
sented, and  the  court  rightly  held  that  the 
terms  and  conditions  of  the  bailment  should 
have  been  alleged,  to  the  end  that  the  defend- 
ant might  be  Informed  of  the  nature  of  the 
charge  made  against  him.  The  case  at  bar, 
however,  is  not  one  of  bailment;  but  on  the 
contrary,  solely  one  of  agency.  The  indict- 
ment charges  defendant  with  converting  to 
his  own  use  certain  moneys  which  he  held 
as  the  agent  and  servant  of  the  copartnership 
of  Peavey  &  Co.  The  addition  of  the  word 
"bailee"  following  "agent  and  servant,"  does 
not  make  the  case  one  of  bailment  That 
word  was  evidently  used  In  the  sense  of 
agent  not  to  indicate  or  charge  that  the  re- 
lation between  defendant  and  Peavey  &  Co. 
was  that  of  bailor  and  bailee.  It  might  well 
'have  been  omitted  from  the  indictment;  It 
performs  no  office  in  the  charging  part,  and 
may  be  rejected  as  surplusage.  State  ▼. 
Thompson,  28  Or.  296,  42  Pac.  1002;  State  v. 
Comings,  54  Minn.  359,  56  N.  W.  60;  State 
▼.  Lillie,  21  Kan.  72& 

2.  Defendant  moved  to  dismiss  the  prosecu- 
tion when  the  state  rested,  and  at  the  close 
of  the  trial  requested  the  court  to  Instruct 
the  Jury  to  return  a  verdict  of  not  guilty; 
both  of  which  were  refused  by  the  trial  court 
Involved  in  this  branch  of  the  case  are  some 
alleged  errors  In  tbfc  rulings  of  the  court 
respecting  the  relationship  existing  between 
defendant  and  Peavey  &  Co.,  and  in  Its  in- 
structions, and  refusals  to  instruct  the  Jury. 
On  this  subject  the  court  held,  and  so 
charged  the  Jury,  that  under  the  contract 
existing  between  the,  parties,  made  up  of 
B.vblblt8  A  and  B,  hereinafter  referred  to, 
defendant  was  the  agent  of  Peavey  &  Co., 
and  that  whatever  property  or  money  came 
into  his  possession  by  virtue  of  the  business 
conducted  under  the  contract  belonged  to 
tliat  firm,  and  defendant  held  it  as  their 


agent  It  is  insisted  by  defendant  that  m 
such  relation  existed  between  tbe  parne*. 
at  least  that  the  question  was,  under  tb; 
evidence^  one  of  fact  for  the  Jury  to  de 
termine,  and  that  the  court  erred  In  not  » 
ruling  at  the  trial.  It  is  also  atrongly  urg^ 
that  defendant  was  not  in  fact  or  law  ti: 
agent  of  Peavey  &  Co.  at  all,  but  that  1  = 
himself  was  the  owner  of  all  tbe  propertr 
connected  with  the  business  condncted  b.- 
him,  and  that  the  true  relation  betweoi  tl: 
parties  was  that  of  debtor  and  creditor;  tUt 
whatever  property  Peavey  &  Co.  delivered  to 
him  In  connection  with  the  business  condncted 
under  the  contract  was  in  legal  effect  a  s»>. 
These  several  contentions  Involve  the  meris 
of  the  case  and  present  the  principal  enoR 
complained  of,  the  consideration  of  wbid 
has  necessitated  a  careful  examination  of 
the  voluminous  typewritten  record,  and  hss 
resulted  in  a  conclusion  adverse  to  defend- 
ant 

It  appears  from  the  record,  and  tbe  Joir 
were  Justified  in  finding,  that  in  Augcit. 
1903,  defendant  embarked  In  tbe  business  o; 
dealing  In  coal  in  a  small  way  In  the  dts 
of  Minneapolis,  and  continued  tbereln  until 
sometime  in  April,  1904,  when  he  entered  in- 
to an  oral  agreement  under  which  he  becaair 
the  agent  of  Peavey  &  Co.  for  the  sale  of  its 
coal,  the  business  being  conducted  In  bi< 
name  as  proprietor  for  the  reason  that  Pea- 
vey &  Co.,  did  not  wish  their  connection  witb 
the  retail  coal  business  in  Minneapolis  to 
become  known  to  the  coal  trust  The  busi- 
ness under  this  arrangement  prospered  anl 
Increased  in  volume,  when  in  July  a  repre- 
sentative of  Peavey  &  Co.,  suggested  to  de- 
fendant that  the  agreement  under  which  the 
same  was  being  conducted  ought  to  be  ex- 
pressed in  some  written  contract,  to  wbidi 
defendant  assented.  Whereupon  tbe  follow- 
ing contract  was  pr^ared  and  signed  b; 
both  parties: 

"Exhibit  A. 

"This  agreement  made  this  IStb  day  of 
August  A.  D.  1904,  by  and  between  F.  H. 
Peavey  &  Company,  and  E.  O.  Fellows,  all 
of  Minneapolis,  Minn.,  wltnessetfa:  That 
whereas,  F.  H.  Peavey  &  Company,  amooe 
other  pursuits,  are  now  engaged  in  sellios 
coal  in  the  city  of  Minneapolis,  and  now  have 
on  hand  at  Fourth  Avenue  North  and  Seventh 
street  on  Great  Northern  Tracks,  Min- 
neapolis, about  4,244  tons  of  coal  which,  witb 
that  already  sold,  the  proceeds  of  which  have 
not  been  collected,  amounts  in  value  to  the 
sum  of  $29,769.86;  and  whereas,  F.  H.  Pea- 
vey &  Company,  have  heretofore  employed 
said  E.  O.  Fellows,  and  be  has  been  engaged 
under  this  employment  In  making  the  sale 
of  the  coal  above  mentioned;  and  whereai. 
they  deshre  to  continue  him  in  their  emplo.v- 
ment  for  the  purpose  of  selling  coal  so  long 
as  the  services  of  such  agent  are  mutuailr 
satisfactory;  and  whereas,  they  desire  that 
such  sales  shall  be  made  in  his  own  name  so 
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long  as  he  glvea  tfaem  snch  security  against 
loss  as  tbey  deem  sufficient;  and  whereas, 
Bald  E.  O.  Fellows,  desires  to  continue  in  the 
service  of  said  F.  H.  Peavey  &  Company,  In 
selling  such  coal  and  such  other  coal  as  may 
from  time  to  time  be  fumisbed  them :  Now, 
to  effectuate  the  purposes  of  the  parties  here- 
to, and  in  consideration  of  the  mutual  prom- 
ises of  each  to  the  other,  it  is  hereby  stipu- 
lated as  follows:  (1)  B.  O.  Fellows  hereby 
promises  that  he  will  continue  in  the  service 
of  said  F.  H.  Peavey  &  Company  and  will 
give  his  entire  time  and  attention  to  the  sale 
of  the  coal  above  mentioned  and  such  other 
■coal  as  they  may  furnish  from  time  to  time, 
and  such  other  duties  as  pertain  to  said  busi- 
ness. (2)  He  further  promises  that  he  will 
sell  said  coal  in  his  own  name  In  the  usual 
way,  not  over  30  days  time,  and  will  pay 
the  proceeds  over  to  F.  H.  Peavey  &  Com- 
pany as  soon  as  the  same  are  received,  and 
will  employ  due  diligence  in  collecting  such 
as  have  been  or  may  be  sold  on  time.  (3) 
He  further  promises  that  In  order  to  secure 
P.  H.  Peavey  &  Company  against  any  loss 
that  may  arise  by  reason  of  the  fact  that  be 
is  allowed  to  sell  said  coal  in  his  own  name, 
or  by  reason  of  any  neglect  or  faithlessness 
on  his  part,  that  be  will  assign  to  them 
policies  of  life  Insurance  that  be  now  carries 
to  the  amount  of  $55,000  and  he  will  also 
pay  the  premiums  accruing  thereon  promptly 
at  maturity,  and  deliver  the  receipts  for  such 
payments  to  F.  H.  Peavey  &  Company  so 
that  they  may  know  that  he  continues  to  car- 
ry such  insurance.  (4)  He  further  promises 
that  he  will  from  time  to  time,  on  demand, 
report,  the  amount  of  sales  made  and  out- 
standing, the  amount  of  cash  received  and 
on  hand,  and  the  amount  of  coal  on  band; 
and  without  any  demand  that  he  will  on 
the  lOtb  day  of  each  calendar  month  make 
a  full  and  detailed  statement  of  the  condition 
of  the  business  Intrusted  to  blm.  (6)  He 
farther  promises  that  he  will  keep  books 
showing  the  actual  condition  of  the  business, 
and  that  they  shall  be  subject  to  Inspection 
at  any  time  by  any  agent  of  F.  -H.  Peavey 
&  Company  who  Is  directed  or  authorized  to 
make  such  Inspection.  (6)  F.  H.  Peavey  & 
Company  hereby  promise  that  for  such  serv- 
ices as  he  may  perform  under  this  contract 
that  he  shall  have  all  for  which  said  coal  may 
sell,  less  the  cost  of  said  coal,  plus  ten  cents 
per  ton,  and  out  of  the  amount  so  received  by 
him  he  shall  pay  all  expenses  including  the 
sum  necessary  to  keep  said  coal  fully  in- 
sured and  Interest  at  6  per  cent  upon  the 
amount  invested  in  said  coal.  (7)  They 
further  promise  him  that  after  the  present 
stock  has  been  reduced  to  the  value  of  $10,- 
000  they  will  furnish  for  sale  to  him  from 
time  to  time  such  additional  coal  as  may  be 
needed  In  the  business.  (8)  It  Is  further 
mntnally  agreed  that  either  party  hereto  may 
terminate  this  contract  upon  giving  to  the 
■other  in  writing  five  (6)  daye^  notice  of  such 
termination,  ezc^t  on  unfulfilled  contracts. 


(9)  At  the  termination  of  such  contract  B. 
O.  Fellows  shall  fully  account  to  F.  H.  Pea- 
vey &  Company  for  all  of  their  property  then 
in  his  custody,  delivering  to  them  all  the  coal 
remaining  unsold,  paying  them  all  money 
then  on  hand  and  transferring  to  them  all 
claims  or  evidences  of  debt  that  he  may 
bold  against  others  for  coal  sold,  and  deliver 
all  books  and  other  property  belonging  to 
them. 

"In  witness  whereof,  the  parties  hereto  have 
hereunto  set  their  bands  and  seals  the  day 
and  year  first  above  written. 

"P.  H.  Peavey  &  Company. 

"E.  O.  Fellows. 
"In  the  presence  of  C.  W.  Lane." 

The  evidence  also  Justified  the  Jury  in  find- 
ing that  it  was  the  understanding  at  the  time 
this  contract  was  signed  that  defendant 
should  not  draw  from  the  business  as  profits 
or  remuneration  for  services  any  moneys  In 
excess  of  $160  per  month,  and  that  this 
condition  was  Inadvertently  omitted  from 
the  written  contract  by  the  person  who  pre- 
pared It  But  It  was  referred  to  when  that 
document  was  signed,  and  to  cover  the  point 
the  following  writing  was  subsequently 
signed  and  delivered  to  Peavey  &  Co. : 

"Exhibit  B. 

"Memorandum.  I  hereby  agree  not  to  with- 
draw from  the  coal  business  now  being  con- 
ducted In  Minneapolis  in  my  name,  but 
which  I  recognize  as  the  business  of  F.  H. 
Peavey  &  Company  in  accordance  with  a  con- 
tract (made  between  us  this  day)  as  profits, 
or  remuneration  for  my  services  in  con- 
nection with  the  said  business,  any  moneys 
in  excess  of  ($150.00)  one  hundred  and  fifty 
dollars  per  month. 

"Dated  at  Minneapolis,  Minn.,  August  18th, 
1904. 

"[Signed]  m.  O.  Fellowa 

"In  presence  of  O.  W.  Lane." 

It  is  clear  that  the  court  did  not  err  In  hold- 
ing that  these  writings  created  the  relation  of 
principal  and  agent  between  the  parties. 
The  contract  expressly  so  stated,  and  its 
recitals  are  fully  corroborated  by  evidence  de 
hors  the  writing.  One  Important  item  of 
corroborative  evidence  is  the  express  declara- 
tion or  statement  by  defendant  himself  made 
In  an  application  to  the  National  Surety  Com- 
pany for  a  fidelity  bond  in  connection  with 
the  business,  in  answer  to  a  question  respect- 
ing the  business  he  was  engaged  in,  that  he 
was  a  selling  agent  for  Peavey  &  Co.  at 
Minneapolis.  Other  extraneous  Items  of  evi- 
dence tend  in  the  same  direction.  It  Is  ele- 
mentary that  all  questions  as  to  the  mean- 
ing and  legal  effect  of  written  contracts  are 
for  the  court  to  determine,  except,  perhaps, 
in  cases  where  the  writing  is  ambiguous  and 
extrinsic  evidence  is  admissible  to  prove  the 
intent  of  the  parties,  when  it  should  be  sent 
to  the  Jury  If  the  evidence  is  confiictlng. 
Cyc.  59  L ;    Dodge  t.  Rogers,.  9  M^m^  j^ 
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(Gil.  209).  The  written  contract  h«e  before 
uB  1b  In  no  proper  ylew  ambiguous  or  un- 
certain, and  the  court  properly  refused  de- 
fendant's request  to  submit  Its  construc- 
tion to  the  Jury,  and  rightly  held,  as  a  matter 
of  law,  that  the  relation  of  principal  and 
agent  was  established. 

Nor  did  the  court  err  In  refusing  to  di- 
rect a  verdict  of  acquittal ;  the  evidence  Is 
ample  to  sustain  the  verdict  of  guilty.  We 
need  not  review  the  evidence  at  length.  It 
Is  too  voluminous,  and  It  would  serve  no 
useful  purpose  to  enter  Into  a  general  dis- 
cussion of  Its  probative  force  and  effect 
Starting  with  the  proposition  that  defendant 
was  the  agent  of  Peavey  &  Co.,  acting  as 
such  under  a  written  contract  containing 
the  terms,  conditions  and  restrictions  of  the 
ageucy,  we  have  little  difficulty  in  reaching 
the  conclusion  that  the  Jury  properly  applied 
the  evidence.  Peavey  &  Co.  furnished  de- 
fendant with  large  quantities  of  coal  for  sale, 
and  he  sold  the  same  to  numerous  customers ; 
the  business  was  conducted  In  bis  name,  for 
reasons  already  stated,  but  his  agency  con- 
tract required  him  to  keep  boolcs  of  account, 
which  were  open  to  the  Inspection  of  Peavey 
&  Co.  at  all  times,  and  to  malce  reports  to  the 
firm  from  time  to  time  of  the  condition  of 
the  business.  It  was  understood  and  agreed 
between  them  that  all  moneys  derived  from 
the  sale  of  coal  should  be  deposited  In  the 
First  National  Bank  of  Minneapolis;  that 
defendant  should  keep  a  balance  on  deposit 
In  that  bank  for  the  payment  of  expenses ; 
that  after  paying  the  ordinary  running  ex- 
penses he  should  turn  over  to  Peavey  &  Co. 
daily  all  In  excess  of  the  amount  required 
to  be  kept  on  deposit,  less  $150  per  montb 
for  his  own  expenses.  He  apparently  faith- 
fully complied  with  his  contract  until  some- 
time in  December,  1904,  "when  he  violated  It 
by  appropriating  money  coming  Into  his 
bands  to  his  own  use.  He  withdrew  from 
the  funds' of  the  business  more  than  necessary 
to  pay  the  expenses  and  the  $160  per  montb 
allowed  him,  and  deposited  large  sums  in  bis 
own  name  In  the  Swedish-American  Bank, 
which  he  later  withdrew  and  applied  to  -the 
payment  of  his  private  debts.  The  deposits 
In  that  bank  are  not  denied;  nor  is  It  dis- 
puted that  the  money  so  deposited  came 
from  the  business  conducted  under  this  con- 
tract. He  Justified  bis  action  on  the  claim, 
and  he  asserts  it  in  this  court,  that  the 
business  and  all  moneys  derived  therefrom 
belonged  to  him,  and  that  he  had  the  right  to 
deposit  the  money  wherever  he  chose.  This 
position.  In  view  of  the  construction  which 
must  be,  and  has  been,  given  to  the  con- 
tract. Is  wholly  untenable.  Of  course,  there 
can  be  no  conviction  in  such  a  case  as  this 
merely  by  showing  an  unsettled  account  be- 
tween principal  and  agent,  as  held  In  State 
V.  Culver  (Neb.)  97  N.  W.  1016.  The  state 
must,  In  order  to  Justify  conviction,  prove 
beyond  a  reasonable  doubt  the  wrongful  and 
unlawful  appropriation  of  funds  belonging 


to  the  principal.  The  evldoice  fully  sup- 
ports the  contention  of  the  state  in  this  re- 
spect Under  the  contract  in  question,  the 
property  Involved  in  this  business,  as  well 
as  all  moneys  received  from  the  sales  made 
by  defendant,  over  and  above  the  ordinary 
running  expenses  and  the  sum  of  $150  per 
month,  belonged  absolutely  to  Peavey  &  Co.. 
and,  by  appropriating  It  to  Ills  own  nse. 
defendant  was  guilty  of  larceny.  If  defend- 
ant was  entitled  to  any  part  of  such  proceeds 
under  the  head  of  "profits"  contemplated 
by  the  contract,  he  could  not  determine  ar- 
bitrarily what  they  were,  and  without  notice 
to  the  firm  divert  them  contrary  to  the  terms 
of  the  contract  This  feature  of  the  case  is 
covered  by  secUon  6710,  Gen.  St  1894,  which 
provides  that  it  shall  be  no  defense  to  a  pros- 
ecution under  the  second  subdivision  of  sec- 
tion 6709,  under  which  defendant  was  in- 
dicted, that  the  accused  was  entitled  to  a 
commission  out  of  the  money  or  property  ap- 
propriated, or  that  the  money  or  property 
was  partly  the  property  of  the  accused  and 
partly  the  property  of  another.  Indeed,  de- 
fendant did  not  claim  the  money  appropri- 
ated by  him  as  his  sliare  of  the  profits  of 
the  business ;  but  on  the  contrary  be  claimed 
that  the  money  belonged  to  him,  and  thst 
Peavey  &  Co.  had  no  right  or  claim  to  It 
This,  as  we  have  seen,  is  without  merit  Up- 
on the  whole  record  we  are  therefore  Bati<<- 
fled  that  the  evidence  Justified  the  convic- 
tion of  defendant,  and  that  there  were  no 
errors  In  any  of  tbe  rulings  of  the  oonrt  npon 
this  branch  of  the  case. 

S.  We  have  examined  all  other  assign- 
ments of  error  not  covered  by  what  has  al- 
ready been  said,  with  the  result  that  no  pre- 
judicial error  is  disclosed,  either  In  the  ad- 
mission or  exclusion  of  evldotce,  or  In  the 
Instruction,  or  refusal,  to  Instruct  tbe  jury. 

Order  affirmed. 


STATE  ex  rel.  THOMPSON  T.   BCCftT. 
(bounty  Auditor. 

(Supreme  CV>urt  of  Minnesota.    July  27,  1906.) 

Elections  —  NomifATioNS  —  RsaisnAXioR 

Feb— CoNsriTUTioNAi.  Law. 

Section  184,  Rev.  Laws  1906,  requiring 
the  payment  of  fees  upon  filing  for  nominatios 
at  the  primary  election.  Is  a  reasonable  regula- 
tion, and  constitotional. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court;  Hennqtln 
Oonnty;  Dickinson.  Jndge. 

Application  by  the  state,  on  the  relation  of 
William  C.  Thompson,  for  writ  of  mandamus 
to  Hugh  R.  Scott  county  auditor  of  Hennepin 
county.  From  an  order  denying  the  writ  re- 
lator appeals.     Affirmed. 

Harrison  R  Fryberger,  for  appellant 
Edward  T.  Young,  Atty.  Gen.,  George  T. 
Simpson,  Asst  Atty.  (}en.,  and  Wm.  O.  Ijeary, 
Asst  Co.  Atty.,  tor  respondeat. 
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LEWIS,  J.  Proceedings  In  mandamns  to 
-compel  respondent  to  accept  and  file  relator's 
afBdavit  of  candidacy  for  nomination  as  mem- 
ber of  the  Prohibition  Party  for  the  state 
Legislature  In  the  Fortieth  legislative  dis- 
trict. The  constitutionality  of  section  184, 
Rev.  Laws  1906,  Is  the  only  question  inrOlTed. 
It  provides  that  at  least  20  days  before  the 
primary  election  any  person  eligible  and  de- 
sirous of  having  his  name  placed  upon  the 
primary  election  ballot  as  a  candidate  for 
any  office  shall  file  his  affidavit  with  the 
Secretary  of  State,  when  to  be  voted  for  In 
more  than  one  county,  and  with  the  county 
auditor  when  }n  a  single  county,  stating  resi- 
dence, qualiflcatlons,  etc.,  and,  if  the  office  be 
one  for  wblcb  pecuniary  compensation  Is  pro- 
vided, upon  payment  of  $20  to  the  Secretary 
of  State,  when  the  affidavit  and  petition  Is 
filed  with  him,  and  $10  to  the  auditor,  when 
filed  with  him.  and  the  officer  then  to  place 
such  name  upon  the  primary  election  ballot 
of  the  party  designated.  The  constitutional- 
ity of  this  section  is  assailed  upon  the  ground 
tbat  it  violates  section  1,  art.  9,  with  ref- 
erence to  the  equality  and  uniformity  of 
taxation,  and  section  17,  art.  1,  that  no 
amount  of  property  shall  ever  be  required 
as  a  qualification  for  any  office  of  public 
trust.  The  general  claim  Is  made  that  the 
filing  fee  bears  no  relation  to  the  emoluments 
of  the  office,  the  cost  of  filing,  or  to  the  cost 
oi-  expense  of  the  election;  that  it  la  an  un- 
warranted Interference  with  the  rights  of  the 
voter,  and.  If  intended  as  a  regulation,  it  is 
arbitrary,  unreasonable  and  void,  Ignoring  the 
principles  of  equality  and  uniformity. 

Different  features  of  the  primary  election 
law  have  been  under  consideration  several 
times  by  this  court,  and  in  sustaining  its  con- 
stitutionality the  general  phases  of  the  act 
bave  been  considered.  State  ex  rel.  FItz  v. 
J0isen,  86  Minn.  19,  89  N.  W.  1126,  presented 
the  question  whether  that  provision  was  con- 
stitutional which  required  a  political  party 
to  bave  at  least  10  per  cent  of  the  total 
vote  cast  at  the  last  preceding  election  for  Its 
leading  candidate,  or  a  petition  asking  for 
the  right  to  have  a  primary  election  ticket 
contain  at  least  10  per  cent,  of  the  qualified 
electors  of  the  county;  and  It  was  held  that 
tbej-estriction  was  reasonable  and  within  the 
limitations  Imposed  upon  the  Legislature.  In 
State  ex  rel.  Gulden  v.  Johnson,  87  Minn. 
221,  91  N.  W.  604,  840,  the  court  had  under 
consideration  the  constitutionality  of  the  act, 
which  was  attacked  upon  the  ground  that  no 
space  was  provided  in  which  the  names  of 
candidates  could  be  written,  and  It  was  held 
that  the  absence  of  such  provision  was  not 
an  Interference  with  the  exercise  of  the  elec- 
tive franchise.  Again,  in  State  ex  rel.  Mc- 
Cartliy  v.  Moore,  87  Minn.  308,  92  N.  W.  4, 
59  L.  R.  A.  447.  94  Am.  St  Rep.  702,  the  con- 
stitutionality of  that  provision  of  the  act  was 
assailed  which  prohibits  an  unsuccessful  con- 
testant for  nomination  at  the  primary  election 
from  having  bis  name  placed  on  the  official 


ballot  The  law  was  declared  constitutional 
and  a  reasonable  regulation  governing  the 
selection  of  nominees. 

Relator  cites  State  v.  Drexel  (Neb.)  105 
N.  W.  174,  but  in  that  case  the  act  under  con- 
sideration provided  tbat  the  fee  to  be  paid 
for  filing  nomination  papers  should  be  com- 
puted at  1  per  cent  of  the  emoluments  au- 
thorized by  law  to  the  office  for  which  the 
candidate  aspired  during  the  term  he  would 
serve,  If  elected,  and  the  court  held  tbat 
such  fee  was  arbitrary  and  fixed  wholly  re- 
gardless of  services  performed;  that  It  was 
the  imposition  of  an  unjust  burden  on  those 
desiring  to  become  candidates  for  public 
office,  and  would  prevent  many  from  becom- 
ing candidates;  that  It  made  the  pecuniary 
ability  of  a  person  to  pay  the  same  the  test 
as  to  his  qualifications.  The  court,  however, 
noted  the  distinction  between  such  arbitrary 
measures  and  provisions  amounting  only  to 
reasonable  regulation.  We  are  also  referred 
to  People  V.  Board  of  Election  Commission- 
ers of  Chicago  (111.)  77  N.  E.  321,  where  tbe 
act  provided  that  any  one  desiring  to  become 
a  candidate  for  Governor,  United  States  Sena- 
tor, and  Member  of  Congress  should,  on  filing 
a  petition,  pay  a  fee  of  $100;  each  candidate 
for  state  Senator  $50;  for  House  of  Repre- 
sentatives $25;  and.  In  Cook  county,  a  candi- 
date for  mayor  $76,  and  a  candidate  for  al- 
derman $25.  This  was  held  to  be  an  arbitra- 
ry exaction  of  fees;  that  tbe  payments  l)OTe 
no  relation  to  the  services  In  filing  the  papers, 
or  the  expenses  of  the  election;  that  It  made 
the  ability  and  Inclination  of  a  person  to  pay 
the  money  the  test  of  qualification,  and  of 
tbe  right  to  choose  him  for  public  office.  In 
the  Nebraska  law  the  attempt  was  made  to 
have  tbe  fee  bear  some  relation  to  tbe  emol- 
tmients  of  the  office,  yet  the  court  beld  it 
unconstitutional.  In  tbe  Illinois  act  It  would 
seem  an  attempt  was  made  to  bave  the  fee 
correspond  with  the  Importance  of  the  office, 
from  tbe  standpoint  of  dignity  or  Infiuence, 
as  well  as  the  standpoint  of  emoluments,  yet 
tbe  court  beld  the  act  ancouatitutlonal  be- 
cause the  payments  bore  no  relation  to  the 
services  rendered  and  made  tbe  ability  and 
Inclination  of  a  person  to  pay  the  test  of 
his  qualification.  Each  court  recognized  the 
principle  that  some  reasonable  means  might 
be  adopted  by  the  Legislature  to  control 
and  regulate  primary  elections  for  the  selec- 
tion of  candidates  for  office,  and  we  need 
not  deny  that  both  acts  were  arbitrary  and 
unreasonable  In  tbe  exaction  of  fees.  What 
Is  a  reasonable  restriction  upon  the  right  to 
stand  for  office  is  a  matter  of  opinion  Clear- 
ly, unless  some  restriction  Is  thrown  about 
primary  elections,  no  advance  would  be  made 
over  tbe  old  system,  the  abuses  of  which  It 
was  sought  to  correct.  To  prescribe  an  or- 
derly and  systematic  method  by  which  the 
people  may  select  their  candidates  for  public 
office,  Is  within  the  province  of  the  Legis- 
lature, and  apparently  tbe  exaction  of  a  fee 
In  filing  as  a  candidate  tends  to  prevent  an 
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Indiscriminate  scramble  for  ofDce.  Wbere 
shall  the  Hue  be  drawn,  and  who  is  to  deter- 
mine It?  Fifty  cents,  $1,  or  $2  would  not  go 
far  to  cut  down  tbe  list  of  applicants.  The 
amount  sbould  be  fixed  at  a  point  whicb 
would  not  Impose  a  hardship  upon  any  per- 
son for  whom  there  may  be  any  considerable 
desire  to  rote  at  a  nominating  election,  and 
yet  enough  to  prevent  a  wholesale  filing  of 
petitions,  for  uominatlon  by  any  one,  re- 
gardless of  whether  or  not  they  are  desirable 
candidates.  It  must  be  admitted,  at  the  very 
foundation  of  this  question,  that  the  amount 
of  the  fee  is  not  Intended  to  have  any  appre- 
ciable relation  to  tbe  amount  of  the  Income 
from  tbe  oflSce.  It  may  have  some  relation 
to  the  amount  of  expense  Incurred,  when 
the  office  Is  local,  or  of  a  more  comprehensive 
character.  But  the  fact  that  the  law  omits 
to  require  a  fee  from  those  who  are  erpected 
to  serve  largely  without  compensation  does 
not  create  such  a  marked  distinction  as  to 
condemn  tbe  entire  scheme  of  fees.  When 
all  these  considerations  are  taken  Into  ac- 
count, we  are  of  the  opinion  that  the  sum 
of  |10  Is  not  so  large  but  that  any  person 
who  may  be  called  upon  to  stand  as  a  candi- 
date for  public  office  can  obtain  the  amount 
without  hardship. 

The  principle  that  no  amount  of  property 
shall  ever  be  required  as  a  qualification  for 
any  office  of  public  trust  has  no  application 
whatever.  The  law  very  wisely  assumes  that 
any  candidate  who  is  proper  material  to 
stand  as  such  before  tbe  people  for  any 
public  office  requiring  a  fee  of  $10  or  |20 
will  find  no  difficulty  in  raising  the  amoimt. 
Our  conclusion  is  that  the  act  is  a  reasonable 
regulation,  and  constitutional. 

Order  affirmed. 


DB  MARIES  V.  JAMESON  et  al. 
(Supreme  Court  of  Minnesota.    July  13,  1906.) 

1.  Master  and  Sebvant^Injttbt  to  Servant 
— Delivebt  of  Goods. 

Action  to  recover  for  injuries  sustained 
by  tbe  plaintiff,  while  in  the  employ  of  the  de- 
fendants as  a  teamster,  by  tbe  breaking  of  a 
guide  rope,  which  was  a  part  of  a  block  and 
tackle,  which  he  was  usmg  by  direction  of 
the  defendants,  in  unloading  hay  at  the  bam 
of  a  customer.  Held,  where  a  party  directs, 
without  further  instructions,  his  emnloyg  to 
deliver  goods  upon  the  premises  of  another,  he 
is  not  responsible  for  the  safety  of  the  prem- 
ises or  appliances  of  bis  customer. 

[Ed.   Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §§  193-198.] 

2.  Save— CoNTBOi.  or  Appliances. 

Ownership  or  control  of  an  apnllanoe  by 
the  master  is  not,  in  all  cases,  the  test  of  his 
liability  for  injury  resulting  to  his  servant  by 
its  use.  As  between  them,  all  appliances,  own- 
ed or  in  possession  of  another,  of  such  a  char- 
acter and  use  as  to  impose  the  duly  of  inspec- 
tion, which  the  master  directs  or  authorizes 
bis  servant  to  use  In  the  business  of  the  mas- 
ter, stand  upon  the  same  footing  as  those  actu- 
ally belonging  to  him. 

(Ed.   Note.— For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  {|  193-199.] 


3.  Same— Inability  to  Inspect. 

If  the  master  is  not  in  a  position  to  n{^ 
guard  his  servants  by  an  inspection  of  nieb 
appliances,  he  must  refrain  from  giving  hit 
servants  orders  to  use  them  whereby  their  safe- 
ty will  be  imperiled. 

4.  Sake — Kviderob. 

The  evidence  sustains  the  verdict  to  the 
effect  that  the  defendant  was  guilty  of  neg- 
ligence, and  that  the  plaintiff  £d  not  assume 
the  risks  nor  was  he  guilty  of  contributorj 
negligence.  The  damages  awarded  are  not  ei- 
cesslve. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Cloart,  Ramsey  Coun- 
ty;   Kelly,  Judge. 

Action  by  George  E.  De  Maries  againit 
Wesley  J.  Jameson  and  others.  Verdict  for 
plaintur.  From  an  order  denying  a  new  trlnl 
and  motion  for  Judgment  notwithstanding 
the  verdict,  defendants  appeal.    Affirmed. 

Davis,  Kei.ogg  ft  Severance.  Robert  E. 
Olds,  and  R.  L.  Kennedy,  for  appellants, 
Thos.  J.  McDermott  and  Gideon  S.  Ives,  ftr 
respondent 

START,  C.  J.  The  plaintiff,  while  In  tht 
employ  of  the  defendants  as  a  teamster,  wm 
injured  by  the  breaking  of  a  guide  rope, 
which  was  a  part  of  a  block  and  tackle  whicli 
he  was  using,  by  direction  of  the  defendants, 
in  unloading  baled  hay  at  the  bam  of  a  cus- 
tomer. This  action  is  to  recover  damage 
for  the  Injuries  which  he  thereby  sustained 
on  tbe  ground  of  tbe  alleged  negligence  of 
the  defendants  In  furnishing  him  an  appli- 
ance which  was  not  reasonably  safe.  The 
defendants  denied  any  negligence  on  their 
part.  The  plaintiff  had  a  verdict  for  ILSWi. 
The  defendants  appealed  from  an  order  deny- 
ing their  motion  for  judgment  notwithstand- 
ing the  verdict  or  for  a  new  trial  They 
claim  (1)  that  they  were  not,  upon  the  evi- 
dence, responsible  In  law  for  the  condition 
of  the  appliance  the  defects  In  which  caused 
the  Injury;  (2)  that  the  plaintiff  assumed 
the  risk  of  being  Injured  in  the  manner  he 
was  injured;  (3)  that  he  was  chargeable 
with  negligence  contributing  to  his  injury; 
(4)  that  the  damages  awarded  were  ex- 
cessive. 

1.  The  evidence  showed  that  the  blocS 
and  tackle  was  an  appliance  belonging  to  a 
customer  of  the  defendonts  and  used  In  his 
barn,  known  as  the  Lexington  Stables,  and 
that  the  plaintiff  was  there  Injured  wbili 
using  the  appliance  in  uoistlng  bales  of  nay 
from  his  wagon  Into  the  loft  of  the  bam. 
The  trial  judge  Instructed  the  Jury  to  the 
effect  that  the  mere  fact  that  the  plalntift 
was  ordered  to  deliver  hay  at  the  Lexington 
Stables  and  that  he  made  use  of  the  block 
and  tackle  and  was  Injured,  would  not  justi- 
fy a  verdict  against  the  defendants.  But  if 
they  found  from  the  evidence  that  the  de- 
fendants, by  their  foreman,  in  the  course  of 
his  duty,  directed  the  plaintiff  to  deliver  the 
load  of  hay  at  the  Lexington  Stables,  and 
also  directed  him  there  to  make  use  of  tbe 


Digitized  by 


Google 


Minn.) 


LOVELAND  y.  STEENBBSON. 


83] 


block  and  tackle  In  delivering  the  hay  the 
defendants  were  required  to  use  ordinary 
care,  by  Inspection  or  otherwise,  to  see  that 
the  appliance,  Including  the  rope,  was  In 
such  reasonably  safe  condition  of  repair  a? 
to  be  safely  used.  No  exceptions  were  taken 
to  this  Instruction  on  the  trial  or  on  the  mo- 
tion for  a  new  trial,  and  no  errors  In  the 
charge  are  here  assigned.  The  Instruction 
was  a  correct  statement  of  the  law.  Where 
a  party  directs,  without  further  Instruction, 
his  employ^  to  deliver  goods  upon  the  prem- 
ises of  another,  he  is  not  responsible  for  the 
safety  of  the  premises  or  appliances  of  his 
customers.  Such  cases  are  within  the  gener- 
al rule  that  a  master  is  not  liable  to  his 
employe  who  Is  injured  by  using  appliances 
which  the  master  neither  owns  nor  controls. 
The  ownership  or  control  of  an  appliance 
by  the  master  Is  not,  however,  in  all  cases, 
the  test  of  his  liability  for  Injury  resulting 
to  his  employs  by  Its  use.  As  between  the 
servant  and  master  all  appliances,  owned  or 
in  possession  of  another,  of  such  a  character 
and  use  as  to  impose  the  duty  of  Inspection, 
which  the  master  directs  or  authorizes  bis 
servant  to  use  tn  the  business  of  the  master 
stand  upon  the  same  footing  as  those  that 
actually  belong  to  him.  If  the  master  Is 
not  In  a  position  to  safeguard  his  servants 
by  an  Inspection  of  such  appliances,  he  must 
refrain  from  giving  them  orders  to  use  them, 
whereby  their  safety  will  be  imperiled.  1 
Labatt,   f  171. 

The  evidence  was  conflicting,  but  there 
was  evidence,  taking  the  most  favorable  view 
of  it  for  the  plaintiff,  tending  to  show  uiat 
the  defendants  had  been  accustomed,  for  n 
number  of  years,  to  deliver  large  quantities 
of  hay  at  the  bam  in  question,  and  that  the 
appliance  wliich  was  attached  thereto  was 
used  there  In  unloading  the  hay;  that  the 
lilaintier  was  80  years  of  age,  and  ills  usual 
employment  that  of  a  cook;  .that,  while  be 
was  hi  the  service  of  the  defendants,  bis 
duties  were  to  deliver  merchandise;  that, 
on  the  day  he  was  injured,  be  was  directed 
by  the  defendants'  foreman  to  deliver  a  load 
of  baled  hay,  consisting  of  some  75  bales, 
each  ot  an  average  weight  of  90  pounds,  at 
the  L«xmgton  Stables,  and  further  that  a 
block  and  tackle  was  there  which  he  should 
ase  In  unloading  the  hay;  that  the  bales 
bad  to  be  hoisted  to  a  door  in  the  bam  20  or 
25  feet  above  the  ground ;  that  the  appliance, 
If  not  essentially  necessary  for  the  doing 
of  the  work,  was  a  time  and  labor  saving  de- 
vice, the  use  of  which  would  greatly  facili- 
tate the  defendants'  business;  that  another 
employe  of  the  defendants  was  sent  with  the 
plaintiff,  to  deliver  the  hay,  who  got  out 
the  tackle  and  adjusted  it:  that  the  plain- 
tiff stood  upon  his  load  and  held  the  guard 
rope,  which  was  a  part  of  the  appliance,  and 
used  it  to  guide  the  bales  to  the  door  and  to 
keep  them  from  the  side  of  the  bam,  and 
that,  while  so  engaged,  the  rope  broke,  throw- 


ing him  from  the  load  to  the  frosen  ground, 
whereby  his  shoulder  blade  was  broken  and 
be  was  otherwise  injured;  that  the  rope* 
broke  because  it  was  in  a  defective  and  rot- 
ten condition;  that  the  plaintiff  did  not  ex- 
amine the  rope  before  using  It;  and  fur- 
ther, that  the  rope  had  been  In  use  four 
or  five  years,  and  "a  man  knowing  his  busi- 
ness" could  have  discovered  Its  condition  by 
examining  it  before  the  accident  The  evl- 
doice  is  sufficient  to  bring  the  case  within 
thn  rule  we  have  stated,  and  to  Justify  the 
Jui7  in  finding  that  the  defendant  did  direct 
the  plaintiff  to  use  the  appliance,  and  that 
its  character  and  use  were  such  that  the 
defendants  were  bound,  either  to  exercise 
due  care  to  ascertain  whether  It  was  rea- 
sonably safe,  or  refrain  from  directing  or 
authorizing 'Its  use  by  the  plaintiff.  We  ac- 
cordingly hold  that  the  evidence  was  suffi- 
cient to  sustain  the  finding  of  the  Jury  as 
to  the  defendants'  negligence  tn  tue  premises. 

2.  The  evidence  does  not  show,  as  a  mat- 
ter of  law,  that  the  plaintiff  assumed  the 
risks  Incident  to  the  use  of  the  appliance, 
for  It  was  not  of  such  simple  construction 
and  operation,  or  Its  defects  so  obvious,  as 
to  bring  the  case  within  the  doctrine  of 
Soutar  V.  Electric  Co.,  68  Minn.  18,  70  N.  W. 
796;  Glttens  v.  William  Porten  Co.,  90 
Minn.  612,  97  N.  W.  378;  Dessedcer  T. 
Phoenix  Mill  Co.  (Minn.)  108  N.  W.  'Bie* 
and  other  cases  cited  and  relied  upon  by 
the  defendants.  Nor  does  the  record  show 
that  the  plaintiff,  as  a  matter  of  law,  was 
guilty  of  contributory  negligence.  Having 
been  directed  by  tue  defendants  to  use  the 
appliance,  his  failure  to  Inspect  It  before 
using  It  was  not,  under  the  circumstances 
dlscloseu  by  the  evidence,  negligence  as  a 
matter  of  law. 

3.  The  damages  awarded  were  liberal,  but 
not  BO  obviouitly  excessive  as  to  justify  any 
interference  with  the  verdict  by  this  court. 

Order  affirmed. 


LOVBLAND  et  al.  v.  STJBBNHRSON. 

(Supreme  Court  of  Minnesota.    July  20,  1906.) 

1.  Sai.es— CoNsraronoN    oj    Contbaot— Ex- 
OHAitaB  OF  Goods. 

A  contract  for  the  sale  of  Jewelry,  specified 
goods  of  a  definite  kind  and  character  as  the 
subject-matter  thereof,  viz.,  "rolled  gold  plate," 
and,  further,  that  if  the  Jewelry  f umlghed  there- 
under failed  to  "wear  well"  or  "sell  readily" 
the  seller  would  exchange  the  same  and  replace 
the  articles  thus  deficient  by  others.  It  also 
contained  a  provision  to  the  effect  that  the  pur- 
chaser waived  the  right  to  claim  a  failure  of 
consideration,  or  that  the  goods  were  not  "ac- 
cording to  order,"  without  first  exhausting  the 
terms  of  the  contract  as  to  exchange.  It  is 
held  that  the  terms  of  the  contract  as  to  ex- 
change applied  only  to  articles  of  jewelry  not 
wearing  well  or  not  selling  readily,  and  not 
to  articles  different  in  kind  and  quality  from 
those  contracted  for.  As  to  the  latter,  the 
purchaser  had  the  right,  upon  discovering  that 
the  articles  did  not  correspond  in  quality  and 
character    with   those   ordered,    to   return   the 
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■ame  to  the  lellerg  as  not  In  compliance  with  the 
contract. 

•jj.  SaMB— BBEAOn     OF     COKTBACIT— BOHD    rOH 

PKBFOBllAIiat  BT  Sbixkb. 

Xhe  contract  also  required  of  the  aellers 
a  bond  to  secure  the  faithful  performance  of  the 
contract  on  their  part,  inclnaing  a  guaranty  to 
the  purchaser  of  certain  specified  profits  on  the 
sale  of  the  i;oods.  It  is  lield  that  the  prorisiona 
for  such  bond  were  a  substantive  part  of  the 
contract,  a  breach  of  which  justified  a  return 
of  the  goods,  and,  further,  that  the  evidence 
sustains  the  verdict  of  the  jury  that  no  bond 
was  ever  delivered  or  offered  to  defendanb 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Polk  County; 
William  Watts,  Judge. 

Action  by  T.  O.  Loveland  and  another 
against  Andrew  Steenerson.  From  an  order 
denying  a  motion  for  Judgment  not  withstand- 
ing the  verdict  or  for  a  new  trial,  pialntUfa 
appeal.    Affirmed. 

Ole  J.  Vanle  and  Wm.  P.  Murphy,  for  ap- 
pellants.   Charles    Loring,    for    respondent 

BROWN,  J.  Plaintiffs  are  manufacturers 
and  dealers  In  Jewelry,  with  their  place  of 
bosinees  at  Iowa  City,  Iowa.  Defendant  Is 
a  general  merchant  residing  and  doing  busi- 
ness at  Climax,  in  Clay  county,  this  state. 
On  S^tember  17,  1902,  be  delivered  to  a 
traveling  representative  of  plaintiffs  a  wrlttoi 
order  for  certain  specifled  articles  of  Jewelry 
to  be  shipped  to  him  at  his  place  of  business 
on  the  terms  and  conditions  tbereln  stated. 
The  written  order  called  for  "rolled  gold 
plate"  Jewelry,  and  attached  thereto  was  a 
memorandum  containing  stipulations  and 
agreements  to  be  performed  by  plaintiffs, 
ccupled  with  which  was  a  guaranty  that  de- 
fendant would  make  certain  definite  profits 
on  the  sale  of  the  goods.  Among  other 
things,  plaintiffs  agreed  to  execute  and  deliver 
to  defendant  a  bond  to  be  approved  "by  a 
clerk  of  the  district  court  knowing  sureties" 
to  secure  the  performance  of  the  conditions 
of  the  sale,  Including  the  guaranty  of  profits. 
Xhe  stock  of  Jewelry  was  thereafter  shipped 
to  defendant  and  the  bond  sent  to  a  banlser 
at  defendant's  place  of  business  signed  by 
two  sureties  who  were  approved  by  a  clerk 
of  the  district  court  in  Iowa,  but  it  was  not 
delivered  to  defendant,  and  no  Instructions 
were  given  the  banker  to  deliver  It  to  him. 
Upon  an  examination  of  the  goods  after  their 
receipt,  defendant  discovered  that  they  were 
not  of  the  kind  and  character  ordere<l,  being 
"wash  plate"  Instead  of  "rolled  plate,"  and 
otherwise  Inferior,  In  fact  unmarketable  and 
worthless,  and  upon  so  discovering  he  Im- 
mediately returned  the  same  and  the  whole 
thereof  to  plaintiffs.  Xhey  were  returned  by 
express,  but  whether  plaintiffs  received  them 
from  the  express  company  does  not  appear. 
Plaintiffs  thereafter  brought  this  action  to 
recover  the  contract  price  of  the  goods,  .and 
defendant  Interposed  the  defense  that  plaln- 
Uffs  had  failed  to  comply  with  the  terms  of 
the  contract,  that  the  goods  were  not  of  the 
kind  and  character  ordered,  and  bad  failed 


to  deliver  to  defendant  the  bond  provided 
for  by  the  order,  for  which  reason  be  re- 
scinded the  contract,  and  retnmed  the  goods, 
Defendant  had  a  verdict,  and  plaintiffs  ap- 
pealed from  an  order  denying  their  moUbQ 
for  Judgment  notwithstanding  the  verdict,  or 
for  a  new  trial. 

1.  It  Is  contended  by  plaintiffs  that  tbe 
court  erred  in  admitting,  over  their  obje^ 
tlon,  testimony  tending  to  show  that  the  orde; 
for  tbe  Jewelry  was  delivered  upon  ceruio 
conditions  which  were  not  found  in  the  wri:- 
Ing.  Xhe  assignments  of  error  preseoti::^ 
this  question  require  no  discassimi.  If  tL' 
court  erred  in  admitting  this  evidence,  tie 
error  was  cured  by  the  Instructions  to  the  jniy. 
in  which  it  was  expressly  stated  that  defeO'J' 
ant  was  bound  by  the  terms  of  the  wrltteL 
contract  and  liable  to  plaintiffs  for  tbe  pur- 
chase price  of  the  articles  stated  therein,  ud- 
leas  tbe  Jury  found  that  tbe  Jeweby  wiit 
defendant  was  not  In  character  and  qualit; 
that  called  for  by  the  order.  Xbis  wlioll; 
eliminated  from  the  case  any  question  is  to 
conditions  not  contained  In  tbe  written  cw- 
tract  Counsel's  contention  tbat  these  in- 
structions were  ignored  by  the  Jury  and  tint 
they  considered  and  were  influenced  by  ttie 
incompetent  evldenoe  is  not  sustained  bj 
tbe  record.  We  are  bound  to  assume  tbtt 
tbe  Jury  followed  and  applied  tbe  law  as  laid 
down  by  the  court 

2.  It  la  also  urged  that  defendant's  rem- 
edy for  a  defect  in  tbe  goods  was  fixed  br 
tbe  written  contract  and  is  exclusive;  ibat 
inasmuch  as  tbe  contract  provided  for  an 
exchange  of  defective  goods,  defendant  bad 
no  right  to  rescind  the  contract  of  purchase. 
and  tbat  the  return  of  the  jewelry  by  him 
was  ineffectual  for  any  purpose.    Xbis  con- 
tention is  based  upon  tbe  following  provi- 
sions of  the  contract:    "Warranty  and  Ex- 
change Obligation.   Any  Jewelry  in  this  as- 
sortment failbtg  to  wear  satisfactorily  irJU 
be  replaced  by  a  new  article  free  of  charge 
if  returned  to  us  within  five  years;  any 
article  not  selling  readily  can  be  excli«Dge<l 
for  different  styles  or  patterns  or  for  otber 
articles  in  this  assortment  any  time  after 
settlement  and  within  one  year  from  date  of 
Invoice.    Xhe  purchaser  hereby  waivea  all 
right  to  claim  failure  of  consideration  or 
goods  not  according  to  order  unless  he  bas 
exhausted  tbe  terms  of  warranty  and  ex- 
change."   Xhe   trial   court    construed    thU 
part  of  the  contract  to  apply  to  such  goods « 
were  in  substantial  compliance  with  the  con- 
tract, and  not  to  goods  of  a  different  kind  or 
character,  and  Instructed  the  Jury  that  if 
the  Jewelry  delivered  defendant  was  of « 
different  kind  from  tbat  ordered,  he  bad  the 
right  to  rescind  tbe  contract  and  rettmi  it 
upon  discovering  tbat  fact    We  concur  in 
this  view.    What  the  parties  had  in  miM 
when  Incorporating  this  language  In  the  writ- 
ten contract  was  "Jewelry  failing  to  w*f 
well"  and  "articles  not  selling  readily,"  "i'' 
provision  wag  made  for  exchanging  tbe  saiM 
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-n-ithln  the  time  apedfled  therein.  The  lan- 
guage cannot  be  construed  as  Intended  to 
define  or  fix  the  rights  of  defendant  for  a 
failure  of  plaintiff  to  furnish  the  kind  and 
character  of  Jewelry  ordered,  but  most  be 
limited  to  articles  corresponding  to  those 
described  In  the  order,  which  failed  to  wear 
well  or  sell  readily.  The  evidence  is  suf- 
ficient to  Justify  the  Jury  in  finding  that  the 
Jewelry  actually  sent  defendant  was  not  in 
point  of  quality  or  character,  what  the  or- 
der called  for,  and  the  court  correctly  char- 
ged the  Jury  that,  such  being  the  fact,  the 
provlstonB  of  the  contract  above  quoted  did 
not  apply. 

S.  The  order  contained  this  further  provi- 
sion: "We  [plaintiffs]  agree  to  send  bond 
that  clerk  of  conrt  knowing  sureties  would 
accept  to  protect  purchaser  [defendant]  In 
conditions  of  sale  Including  guaranty  of  profit 
of  83%  per  cent,  per  year  as  per  contract." 
The  court  charged  the  jury  that  a  failure 
on  the  part  of  plaintiffs  to  comply  with  this 
condition  of  the  contract  gave  defendant  an 
additional  right  to  refuse  ta  accept  the  goods, 
and  of  this  plaintiffs  complain.  It  Is  urged 
that  the  court  erred  in  submitting  this  ques- 
tion to  the  Jury  for  the  reasons  (1)  that  the 
evidence  Is  conclusive  that  a  bond  was  fur- 
nished as  required  by  the  contract;  (2)  that 
the  bond  was  a  mere  Incident  to  the  main 
contract  and  a  failure  to  furnish  it  would 
not  Justify  a  repudiation  of  the  contract  of 
sale.  We  are  unable  to  concur  in  either 
contention.  The  Jury  were  fully  Justified  in 
finding  that  the  bond  was  never  In  fact  de- 
livered or  offered  defendant.  A  properly  ex- 
ecuted bond,  conditioned  as  required  by  the 
contract,  was  mailed  to  a  banker  at  defend- 
ant's place  of  business,  but  with  no  instruc- 
tions to  deliver  to  defendant,  and  the  bank- 
er testified  that  be  would  not  have  delivered 
it  without  further  Instructions  from  plain- 
tiffs so  to  da  As  we  construe  the  contract, 
the  agreement  to  furnish  the  bond  was  a 
substantive  part  thereof,  and  not,  as  insisted 
by  counsel,  a  mere  incidental  or  collateral 
matter.  The  authorities  cited  In  support  of 
this  contention  Involved  purely  collateral  or 
incidental  conditions,  in  no  proper  aspect  es- 
sential parts  of  the  contract,  and  are  not  In 
point 

A  full  consideration  of  all  the  evidence 
and  the  various  points  made  by  plaintiffs 
leads  to  the  conclusion  that  substantial  Jus- 
tice has  been  done  in  the  case,  and  the  order 
appealed  from  Is  affirmed. 


STATE   V.    BLT. 
(Supreme  Conrt  of  Minnesota.    July  27,  1906.) 
1.  Abobtton— iNDicnntNT. 
,     A  criminal  Indictment  is  sufficient  which 

charges :  "The  said •   .   •   did,   •   •   • 

and  with  the  intent  to  prodnce  the  miscarriage 

of  a  woman,  ,    •    •    •    being  then  and 

there   pregnant    with    child,    ♦    *    *    use    and 
employ  In  and  npon  the  body  and  person  of  the 
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said- 


-  certain  instruments  and  other  means,  a 


more    particular    description    of    •    *    *    said 
Instmments  and  other  means  beiuK  to  the  grand 

Jury  unknown,  and  the  said did  then  and 

thereby   produce   the   miscarriage   of   the   saia 

,"  etc. 

[Bd.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Abortion,  ||  8-10.] 

2.  Sahe— EviOKNCK. 

The  evidence  is  suflBcient  to  support  the 
verdict  of  guilty,  although  it  does  not  appear 
what  particular  kind  of  instrument  was  nsed 
or  in  what  manner  the  defendant  operated  In 
and  npon  the  body  to  accomplish  the  result 
8.  Cbimtrai.  Law  —  Appeal,— Habklksb  Eb- 

BOB— Exclusion  of  Evidence. 

Not  error  to   exclude  certain  declarations 
claimed  to  be  a  part  of  the  res  gestiB. 

(Syllabus  by  the  Conrt.) 

An>eal  from  District  Court,  Hennepin 
County;  H.  D.  Dickinson,  Judge. 

Theron  H.  Bly  was  convicted  of  crime,  and 
from  an  order  denying  a  new  trial,  he  ap- 
peals.   Affirmed. 

R.  L.  Penney,  W.  B.  Dodge,  and  E.  lu  Sut- 
ton, for  appellant  Al.  J.  Smith,  Co.  Atty.,  E. 
T.  Toung,  Atty.  Oen.,  and  Chas.  S.  Jelly,  Asst 
Atty.  Gen.,  for  the  State. 

LEWIS,  J.  Appellant  was  convicted  un- 
der the  following  indictment  and  the  first 
point  urged  is  that  the  indictment  does  not 
state  facts  sufficient  to  constitute  a  public 
offense:  "Theron  H.  Bly  Is  accused  by  the 
grand  Jury  of  the  county  of  Hennepin,  In  the 
state  of  Minnesota,  by  this  Indictment,  of 
the  crime  of  abortion,  committed  as  follows  : 
The  said  Theron  H.  Bly  on  the  sixth  day  of 
December,  A.  D.  1904,  at  the  city  of  Minne- 
apolis, in  said  Hennepin  county,  then  and 
there  being,  did  willfully,  unlawfully,  wrong- 
fully, knowingly^  and  feloniously,  and  with 
the  intent  to  produce  the  miscarriage  of  a  wo- 
man, to  wit  one  Hilda  Rosen,  said  Hilda 
Bosen  being  then  and  there  pregnant  with 
child,  prescribe  for  and  supply  to  the  said 
Hilda  Rosen  certain  medicine  and  drugs,  and 
use  and  employ  in  and  upon  the  body  and 
person  of  the  said  Hilda  Rosen  certain  In- 
struments and  other  means,  a  more  par- 
ticular description  of  said  medicine  and  drugs 
and  said  instruments  and  other  means  being 
to  the  grand  Jurors  unknown,  and  the  said 
Theron  H.  Bly  did  then  and  there  and  there- 
by produce  the  miscarriage  of  the  said  Hilda 
Rosen,  said  medicine  and  drugs,  and  the  use 
of  said  instruments  and  other  means,  and 
such  miscarriage  not  being  then  and  there 
necessary  to  preserve  the  life  of  the  said 
Hilda  Rosen,  or  of  the  child  with  which  she, 
the  said  Hilda  Rosen,  was  at  said  time  preg- 
nant, contrary  to  the  statute  In  such  case 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Minnesota."  Our 
statue  upon  the  subject  Is  as  follows :  "A 
person,  who,  with  intent  thereby  to  produce 
the  miscarriage  of  a  woman,  unless  the  same 
is  necessary  to  preserve  the  life  of  the  wo- 
man or  of  the' child  with  which  she  Is  preg- 
nant either:     (1)  Prescribes,  supplies  or  ad- 
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ministers  to  a  woman  whether  pregnant  or 
not,  or  advises  or  causes  a  woman  to  take 
any  medicine,  drug  or  substance;  or  (2)  uses, 
or  causes  to  be  used,  any  instrument  or  other 
means — Is  guilty,"  etc  We  consider  the  In- 
dictment good;  but  the  criticism  Is  that  It 
does  not  inform  the  defendant  of  the  cause  of 
the  accusation  as  provided  by  the  Bill  of 
Rights;  that  the  charging  part,  "*  •  » 
and  use  and  employ  in  and  upon  the  body  of 
the  said  Hilda  Rosen  certain  Instruments  and 
other  means  •  •  *  being  to  the  grand 
Jury  unlinown,"  are  insufficient;  that  the  par- 
ty charged  Is  not  furnished  with  a  reasonably 
specific  statement  as  to  the  character  of  in- 
struments or  "other  means"  and  the  manner 
of  their  use. 

Appellant  claims  that  the  indictment  mere- 
ly charges  the  definition  of  a  crime  by  Its 
statuory  name  and  that  it  was  accomplished 
by  means  to  the  grand  Jury  imknown,  and, 
the  state  having  elected  to  abandon  the 
charge  that  drugs  or  medicines  were  used 
and  stand  on  the  allegation  of  the  use  of 
instruments  and  other  means,  the  Jury  were 
permitted  to  enter  the  field  of  conjecture 
and  guess  what  means  were  used.  The  prin- 
cipal case  cited  in  support  of  this  criticism 
Is  Cochran  v.  People,  176  III.  28,  61  N.  B.  846. 
We  have  read  the  case  with  care,  but  are 
unwilling  to  adopt  the  reasoning.  The  charge 
was  in  the  following  language :  "  •  •  • 
Did  unlawfully  and  feloniously  administer 
and  use  on  one  Stella  Roberts,  then  and  there 
being  a  woman  pregnant  with  child,  a  certain 
instrutnent,  the  name  of  which  is  to  the 
grand  jurors  unknown,  with  intent  then  and 
there,"  etc.  The  statute  read :  "Whoever  by 
means  of  any  Instrument,  medicine,  drug  or 
other  means  whatever  causes,"  etc.  The 
court  held  the  Indictment  bad  because  it  was 
not  stated  in  what  manner  the  Instrument 
was  used,  but  admit  It  would  have  been  suf- 
ficient had  Baker  v.  People,  106  111.  462,  been 
followed.  In  ttiat  case  the  particular  place 
of  Inserting  the  instrument  was  stated.  We 
see  no  merit  In  the  suggestions  that  the  of- 
fender was  taken  by  surprise  and  unable  to 
prepare  his  defense  simply  because  it  was  not 
stated  in  what  particular  manner  the  Instru- 
ment was  used.  However,  in  the  indictment 
before  us  the  cliarge  is  that  appellant  employ- 
ed In  and  on  the  body  of  Hilda  Rosen,  a 
pregnant  woman,  certain  instruments  and 
other  means  to  the  grand  jury  unknown,  with 
Intent  to  produce  a  miscarriage,  and  by  such 
means  did  produce  a  miscarriage.  Here  is 
a  direct  charge  that  the  person  operated  up- 
on was  pregnant,  tliat  a  miscarriage  was 
produced,  that  It  was  produced  by  appellant, 
that  he  did  so  by  operating  In  and  on  her 
body,  that  the  purpose  of  so  operating  was 
to  bring  about  the  result  accomplished,  and 
that  In  so  doing  he  used  Instruments  or 
operated  In  and  on  her  body  In  some  other 
way  unknown.  This  Is  as  far  as  the  state 
may  reasonably  be  required  to  go  In  stating 
the  particulars  in  such  cases.    That  it  does 


not  sufficiently  notify  the  offender  of  the  na- 
ture of  the  charge  to  enable  him  to  prepare 
for  trial  has  no  reasonable  foundation.  That 
his  defense  could  possibly  turn  or  depend  on 
the  exact  instrument  or  method  of  operatloa 
is  not  within  the  realm  of  possibility.  Eveiy 
essential  Item  Is  set  out  for  his  enlightment— 
the  time,  place,  woman,  her  condition,  and 
the  fact  of  miscarriage  by  his  operations  upon 
and  in  her  body. 

An  instance  where  the  indictment  ii  sniB- 
cient,  when  set  forth  in  the  statutory  lan- 
guage. Is  found  in  State  v.  Brans,  88  Uino. 
262,  92  N.  W.  97&  The  charge  was  swindling, 
and  was  alleged  to  have  been  accompUshed 
"by  the  use  and  means  of  three-card  monte 
so-called,  and  the  forms  and  devices  of  sleight 
of  band,  a  more  particular  description  of 
wUch  is  to  the  grand  Jury  unknown,  from 
one  August  Northrop,  by  the  use  of  cards  and 
instruments  of  like  character  more  particnlar 
description  of  which  Is  to  the  grand  Jury  un- 
known," etc.  In  sustaining  the  Indictment, 
which  followed  the  statute  (section  6695,  QeL 
St  1894),  the  court  said :  "The  statute  to 
sufficiently  precise  and  certain  when  we  con- 
sider the  Infinite  number  of  ways  In  whicti 
swindling  by  cards  and  other  means  may  be 
perpetrated,  and  the  Ingenuity  of  men  who 
are  engaged  In  that  class  of  crime."  Another 
case  which  illustrates  the  principle  that  no 
more  is  required  In  charging  a  crime  than  the 
circumstances  of  the  case  will  permit  is  the 
noted  case  of  Commonwealth  v.  Webster,  5 
Cash.  (Mass.)  821,  62  Am.  Dec.  711.  The 
count  under  considwatlon  was  as  follows : 
"That  the  said  John  W.  Webster,  at  Boston 
aforesaid,  In  the  county  aforesaid,  in  a  ce^ 
tain  building,  known  as  the  'Medical  College,' 
there  situate,  on  the  twenty-third  day  of  No- 
vember last  past.  In  and  upon  tlie  said  George 
Parkman,  feloniously,  willfully,  and  of  hl» 
malice  aforethought  did  make  an  assault,  and 
him,  the  said  Jotm  D.  Webster,  in  some  way 
and  manner  and  by  some  means,  Instnuneota, 
and  weapons  to  the  Jurors  unknown,  did 
then  and  there  feloniously,  willfully,  and  of 
malice  aforethought  deprive  of  life,  so  that 
he,  the  said  George  Parkman,  then  and  there 
died,"  etc.  In  holding  the  count  good  the 
court  said :  "From  the  necessity  of  the  case, 
we  think  it  must  be  so,  because  cases  ma? 
be  imagined  where  the  death  is  ptovei,  and 
even  where  remains  of  the  deceased  are  dis- 
covered and  identified,  and  yet  they  may  af- 
ford no  certain  evidence  of  the  form  in  which 
the  death  was  occasioned,  and  then  we  think 
it  is  proper  for  the  Jury  to  say  that  it  is 
by  means  to  them  unknown.  »  •  •  The 
rules  of  law  require  the  grand  Jury  to  state 
their  charge  with  as  much  certainty  as  the 
circumstances  of  the  case  will  permit;  an"! 
If  the  circumstances  will  not  permit  a  fnll« 
and  more  precise  statement  of  the  mode  in 
which  the  death  Is  occasioned,  this  connt 
conforms  to  the  rules  of  law." 

We  also  consider  the  evidence  sufficient  to 
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support  the  verdict  of  guilty.  Hilda  Rosen 
was  unmarried,  about  25  years  of  age,  in 
good  health,  and  resided  with  and  kept  house 
for  het  father  at  Two  Harbors,  Minn.  The 
father  was  a  widower  with  several  children. 
The  defendant,  Theron  H.  Ely,  was  a  licensed 
physician  of  Minneapolis,  claiming  to  be  a 
specialist  In  diseases  of  women,  and  in  charge 
of  Ely's  Private  Sanitarium  for  Women.  In 
August,  1904,  Hilda  Rosen  wrote  to  the  de- 
fendant, and  in  reply  to  her  letter  received 
the  following  letter  from  Ely:  "T.  H.  Ely, 
M.  D.  Twenty-Seven  Years  in  Practice.  Spe- 
cialist in  ail  Diseases  of  Women.  Physician 
In  Charge  of  Ely's  Private  Sanitarium  for 
Women,  Before  and  During  Confinement. 
Everything  Confidential.  Office  Address:  412 
Nicollet  Ave,  Rooms  8  and  9,  Third  Floor. 
Minneapolis,  Minn.  Aug.  10,  1904.  Hilda 
Rosen:  Yours  at  hand  today  with  contents 
will  send  you  the  medicine  in  a  little  box 
today.  If  it  should  fall  you  would  have  to 
come  here  for  a  guaranteed  cure.  Yours  very 
resp.,  T.  H.  Ely,  M.  D."  In  September  fol- 
lowing the  girl  again  wrote  to  the  defendant, 
and  in  reply  received  the  following  letter: 
"(Same  Heading)  Minneapolis,  Minn.,  9 — 12 
— Oi.  Hilda  Rosen :  Yours  at  hand  in  reply 
will  say  am  sorry  you  did  not  come  out  ail 
right  Now  I  will  do  this  if  you  are  not 
too  far  advanced  I  will  take  your  case  and 
see  you  through  for  $75.00  will  look  after 
you  myself  and  see  you  get  the  best  of  care 
and  guarantee  you  will  be  all  right.  You 
know  me  and  know  I  am  square  and  honest 
with  you  in  every  way.  Yours  very  truly, 
T.  H.  Ely,  M.  D.  Ering  this  with  you."  In 
November  the  girl  wrote  to  the  defendant, 
and  in  reply  received  the  following  letter 
from  Bly:  "(Same  Heading.)  Minneapolis, 
Minn.,  11 — 26—04.  Hilda  Rosen:  Yours  at 
hand  in  reply  will  say  your  case  would  be 
one  hundred  dollars  although  it  depends  how 
far  along  you  are  before  you-  come,  please 
let  me  know  when  you  wete  unwell  or  bad 
your  menstrual  flow  then  I  will  let  you  know 
by  return  mail  wtiat  I  can  do  for  you.  Yours 
very  truly,  T.  H.  Ely,  M.  D.  P.  S.  I  will 
guarantee  a  cure  if  I  take  your  case."  In 
Vovember  she  again  wrote  to  the  defendant, 
and  in  r^ly  received  the  following  letter 
from  Ely:  "(Same  Heading.)  Minneapolis, 
Minn.,  11 — 80—04.  Hilda  Rosen:  Yours  at 
hand  In  reply  to  yours  will  say  that  accord- 
ing to  the  last  menstruation  yon  would  be  4V^ 
months.  I  can't  make  the  price  less  and  give 
you  best  service,  would  be  glad  to  do  so  if 
I  could  yon  know  I  am  all  right  and  you 
dont  have  to  take  any  chances.  Yours  very 
truly,  T.  H.  Ely,  M.  D."  The  envelope  con- 
taining this  last  letter  was  postmarked  at 
Minneapolis,  November  30,  1904,  at  10  p.  m., 
and  in  due  course  of  mail  was  received  by  the 
girl  at  Two  Harbors,  Minn.,  on  the  Ist  or 
2d  day  of  December,  1904. 

On  the  6th  day  of  December,  1904,  the  girl, 
accompanied  by  her  father,  left  Two  Harbors 


and  came  to  Minneapolis,  arriving  at  the  TTn- 
ion  Depot  on  the  6th,  about  7  o'clock  in  the 
morning.  They  had  breakfast  and  secured  a 
room  on  Sixth  street  In  the  afternoon,  ac- 
cording to  the  father's  testimony,  they  went 
down  Nicollet  avenue,  and  she  pointed  out  to 
her  father  an  office  building  with  a  sign  on  an 
office  window  "Dr.  Ely,"  and  leaving  him  she 
went  upstairs  to  the  defendant's  office.  The 
girl  remained  upstairs  20  minutes  to  half  an 
hour,  came  down  and  met  her  father.  He 
noticed  that  her  face  was  flushed  when  she 
came  down.  She  Immediately  went  to  First 
Avenue  South,  took  a  car,  left  her  father,  and 
went  to  the  defendant's  sanitarium.  No.  2200 
Nicollet  avenue.  She  took  with  her  a  small 
satchel,  containing  a  nightdress  and  other  ar- 
ticles. Before  taking  the  car  she  bad  a  con- 
versation with  her  father,  and  showed  him  a 
card  giving  the  defendant's  name  and  ad- 
dress. The  next  day,  December  7th,  the 
father  saw  defendant  at  his  office,  got  a  per- 
mit from  him,  and  went  to  the  defendant's 
sanitarium.  He  found  his  daughter  in  bed, 
in  charge  of  a  nurse.  He  had  a  conversation 
with  his  daughter.  She  cried,  and  directed 
her  father  to  take  some  letters  from  her  grip. 
These  letters  were  written  by  the  defendant 
and  referred  to  the  girl's  pregnant  condition. 
He  took  the  letters  away.  The  next  day, 
Thursday,  he  went  to  the  sanitarium,  and 
was  told  that  he  could  not  see  his  daughter. 
He  called  again  Saturday  and  was  admitted 
to  the  kitchen,  but  not  permitted  to  see  his 
daughter.  The  father  then  went  to  defend- 
ant's office,  arriving  there  about  6  o'clock. 
He  saw  defendant  and  inquired  how  Hilda 
Rosen  was.  Defendant  said  Hilda  was  dead, 
and  her  body  was  at  an  undertaker's  office  on 
Seventh  street  Defendant  made  no  answer 
to  the  question  asked  by  the  father  as  to 
what  sickness  caused  the  girl's  death.  De- 
fendant said  he  would  give  the  father  back 
the  money  paid  to  him  by  the  girl;  that  he 
would  give  $75  to  assist  in  paying  the  expense 
attending  the  removal  of  the  body  to  Two 
Harbors  for  burial.  The  above  is  the  father's 
testimony. 

Late  Friday  night,  December  9th,  defend- 
ant telephoned  to  one  Landls,  an  undertaker, 
to  come  to  defendant's  house.  No.  2200  Nlcoi^ 
let  avenue,  in  the  city  of  Minneapolis,  and 
take  away  a  dead  body,  Landls  went  to  the 
house,  and  in  a  room  found  the  body  of  a 
young  girl  lying  on  a  bed,  with  a  sheet  over 
it  Rigor  mortis  had  already  set  in.  De- 
fendant told  Landls  to  take  the  body  away 
and  care  for  It ;  that  it  was  to  be  shipped  out 
of  the  city  to  Two  Harbors.  The  undertaker 
took  the  body  to  his  rooms  and  immediately 
embalmed  it  The  next  morning  the  under- 
taker again  embalmed  the  body.  Defendant 
afterwards  furnished  the  undertaker  with  a 
death  certificate  which  read  as  follows: 
"Medical  certificate  of  Death,  Dec.  9,  1004.  I 
hereby  certify  that  I  attended  deceased  from 
Dec.  6,  1904,  to  Dec.  9,  1904;    that  I  last 
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saw  her  alive  on  Dec.  9, 1004 ;  and  that  death 
occurred  on  the  date  stated  above,  at  11.30  p. 
m.  The  cause  of  death  was  as  follows: 
Catal^sy.  Duration,  one  day.  Contributory 
neurasthenia.  [Signed]  T.  H.  BIy,  M.  D.  Dec. 
10,  1904."  The  undertaker  filed  the  certifi- 
cate with  the  city  health  authorities,  and  in 
endeavoring  to  secure  a  permit  to  ship  the 
body  out  of  the  city  was  Instructed  by  the 
health  officer  to  hold  the  body  until  an  offi- 
cial inquiry  could  be  made  as  to  the  cause  of 
the  girl's  death.  On  Deceml>er  12,  1904,  by 
direction  of  the  coroner  of  Hennepin  county, 
two  physicians  held  a  post  mortem  examina- 
tion of  the  body.  The  internal  organs  were 
bleached  and  shrunlcen  from  the  tf  ects  of  a 
large  quantity  of  embalming  fluid.  The 
nutrition  of  the  body  was  found  to  be  good, 
and  it  was  fairly  well  nourished.  On  such 
examination,  the  physicians  were  of  the  opin- 
ion that  the  girl  had  been  pregnant;  that 
there  had  been  a  foetus  in  the  womb  from 
3V^  to  6  months  old;  that  the  foetus  had 
been  expelled  from  the  womb  from  one  to 
fire  days  before  death  ;  could  not  fix  definite 
time.  EiVidences  were  found  of  a  receut 
abortion.  The  external  opening  of  the  va- 
gina was  extended,  the  uterus  was  enlarged 
in  size,  as  is  usual  in  case  of  pregnancy,  and 
internally  were  evidences  of  the  attachment 
of  a  placenta,  also  blood  clots  and  shreds  of 
tissue,  the  same  being  fragments  of  after- 
birth. The  blood  vessels  of  the  uterus  were 
enlarged  and  full  of  blood  clots.  The  blood 
clots  and  fragments  of  afterbirth  found  In 
the  uterus  were  fresh  and  of  normal  appear- 
ance. The  uterus  was  removed  at  the  ex- 
amination and  preserved  in  alcohol.  The 
physicians  had  considerable  difficulty  in  ar- 
riving at  the  cause  of  death.  Clots  or 
"thombl"  were  found  enmeshed  In  the  fiber 
tendons  attached  to  the  valves  of  the  heart. 
The  Immediate  cause  of  death  the  physicians 
finally  determined  was  clots  of  blood  in  the 
heart  No  further  investigation  was  made 
as  to  what  caused  the  heart  clots.  In  the 
examination  of  the  body  no  evidences  of  cat- 
alepsy or  neurasthenia  were  found,  and 
there  was  nothing  in  the  condition  of  the 
body  to  Indicate  any  necessity  for  a  procured 
miscarriage.  The  bladder  and  kidneys  were 
normal,  except  for  a  small  cyst  found  In  the 
right  kidney.  This  did  not  cause  death.  A 
microscopical  examination  was  made  of  the 
uterus  by  Dr.  White,  who  found  evidences 
of  a  recent  pregnancy.  It  was  greatly 
thickened,  and  internally  there  were  marks 
of  the  attachment  of  a  placenta  that  had  been 
removed,  leaving  the  open  sinuses,  as  Is  usual 
In  case  of  the  removal  of  the  placenta  upon 
the  birth  of  a  child.  The  uterus  was  severe- 
ly Inflamed;  the  walls  filled  with  blood. 
The  sinuses  contained  clotted  blood.  Inflam- 
mation and  evidences  of  sepsis  were  found 
everywhere  through  the  walls  of  the  uterus. 
Testimony  was  given  by  the  ptiyslclans  on 
behalf  of  the  state  tending  to  show  that  a  pro- 


cured miscarriage  conld  be  brought  on  by 
the  use  of  an  instrument  Introduced  into 
the  womb,  or  by  the  introduction  of  iLforeign 
body  into  the  womb,  bringing  on  a  violent  con- 
traction of  the  uterus  and  the  expulsion  of 
the  foetus;  that  an  Instrument  ooald  be  so 
used  and  leave  no  trace  or  indication  of  the 
use  of  the  instrument  on  the  body;  that 
sepsis  could  arise  from  infection  by  the  use 
of  any  instrument  Introduced  into  the  womb, 
and  the  woman  die  from  the  septic  condi- 
tion within  two  or  three  days  after  the  in- 
fection; that  by  a  microscopical  examination 
of  the  uterus  the  presence  of  sepsis  coald  be 
detected;  that  the  condition  of  the  uterus, 
as  found  upon  examination,  showed  sepsis 
took  place  before  the  death  of  the  woman. 
The  above  covers  the  case  for  the   state. 

On  the  trial  the  defendant  did  not  take 
the  stand.  The  defraidant's  wife  testified 
that  Hilda  Rosen  came  to  the  Bly  Sanitarium 
about  4  o'clock  in  the  afternoon  of  December 
6,  1904,  and  rang  the  belL  Mrs.  BIy  let  the 
g^rl  into  the  house  and  showed  her  to  a 
room  on  the  second  floor.  The  girl  threw  her 
hat  on  the  bed  and  laid  down.  Mrs.  Bly 
left  her  In  the  room.  Mrs.  Bly  said  she 
did  not  learn  the  name  of  the  girl  until 
after  her  death;  did  not  know  she  waa 
coming ;  did  not  know  where  she  came  from ; 
had  no  word  from  Dr.  Bly  in  relation  to  her. 
Bessie  Gibbons,  a  nurse,  who  lived  with  Dr. 
Bly,  testified  as  follows:  That  she  came 
home  about  5  o'clock  in  the  afternoon  of 
December  6,  1904.  Mrs.  Bly  told  her  she  had 
a  patient  upstairs.  She  found  Hilda  Bosoi 
on  the  bed  asleep.  She  awakened  her,  as- 
sisted her  to  undress,  and  put  her  to  bed. 
Dr.  Bly  came  home  about  6  o'clock.  He 
simply  looked  at  the  girl  and  felt  her  pulse. 
He  prescribed  cold  cloths  on  the  head,  cold 
baths,  acetate  of  potassium,  and  quinine. 
December  7th  and  9th  the  girl  slept  the 
greater  part  of  the  day ;  same  treatment 
continued.  December  9th,  evening,  the  girl's 
limbs  were  very  cold.  Dr.  Bly  and  witness 
put  extra  comforts  on  the  bed  and  nsed  hot- 
water  bags.  The  girl  rolled  her  head  from 
elde  to  side,  and  was  muttering.  Her  Umbs 
stiffened;  she  stopped  breathing;  she  waa 
dead.  This  witness  told  the  Jury  that  from 
the  time  Hilda  Rosen  came  to  Bly's  house  un- 
til her  death  she  slept  nearly  all  the  time, 
both  day  and  night,  and  refused  all  food. 
This  witness  swore  that  the  father  had  no 
conversation  with  Hilda  Rosen  when  be  saw 
his  daughter  at  Bly's  Sanitarium,  and  there 
was  no  satchel  in  the  room. 

The  defense  lays  great  stress  upon  certain 
Incidents  as  proof  that  the  visit  to  Min- 
neapolis on  the  6th  of  December  was  not  for 
the  purpose  of  keeping  an  oigagement  with 
defendant,  but  that  Mr.  Rosen  and  his  daugh- 
ter left  Two  Harbors,  she  for  the  purpose 
of  visiting  her  aunt  In  St  Paul,  and  he  for 
that  purpose  as  well  as  to  see  a  land  agent 
In  Minneapolis,  and  that  the  visit  to  defend- 
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ant's  office  was  Inddental;  tbe  miscarriage 
having  occurred  on  tbe  train  down  or  prior 
to  leaving  Two  Harbors.  Mr.  Kosen's  con- 
duct ifi  somewhat  Inconsistent.  If  be  knew 
of  his  daughter's  condition  and  tbe  purpose 
of  her  TlBit  to  Minneapolis,  be  attempted  to 
conceal  It  If  be  stated  to  the  witness  Wike- 
strom  that  his  daughter  was  sleepy  and  sick 
upon  the  train  going  down,  such  statement 
would  be  consistent  with  bis  purpose  to  con- 
ceal tbe  crime.  However,  he  denied  she  was 
sick  upon  the  train,  and  practically  denied 
that  be  bad  so  stated.  The  credibility  of 
this  testimony  was  for  the  Jury,  and  when 
the  whole  case  Is  considered — ^ber  previous 
good  health;  the  correspondence,  absolutely 
unexplained:  "Sanitarium  for  women  be- 
fore and  during  confinement;  everything 
confidential;  will  send  you  tbe  medicine  in 
a  little  box  to-day;  if  it  should  fail  you 
would  have  to  come  here  for  a  guaranteed 
cure;  If  you  are  not  too  far  advanced,  I 
will  see  you  through  for  $75."  Later  the 
amount  was  raised  to  $100,  upon  learning 
that  she  was  4^  months  advanced  (there  is 
no  pretense  that  the  correspondence  referred 
to  anything  else  than  the  getting  rid  of  the 
unhappy  girl's  unwelcome  burden);  the  fact 
that  she  Immediately  'visited  defendant,  with 
whom  she  bad  the  correspondence,  and  that 
she  was  at  once  directed  by  him  to  bis  private 
sanitarium,  and  that  from  the  moment  she 
left  his  office  her  condition  changed  and 
from  a  well  woman  she  became  an  exceed- 
ingly sick  one;  the  fact  that  she  died  within 
3^  days,  and  that  Immediately  after  her 
death  she  was  turned  over  by  defendant  to 
an  undertaker,  who,  almost  before  her  body 
was  cold,  charged  It  with  poisonous  fluids, 
which  might  prevent  a  critical  examination  of 
the  cause  of  death,  a  proceeding  entirely 
unnecessary  to  preserve  the  body  under  tbe 
circumstances;  the  fact  that  a  death  certif- 
icate was  made  out  by  defendant,  which,  ac- 
cording to  tbe  post  mortem  examination, 
was  false;  the  fact  that  the  post  mortem 
examination  showed  to  tbe  satisfaction  of 
competent  physicians  that  an  abortion  had 
recently  taken  place — all  of  these  facts  point 
direct  to  the  defendant's  guilt  and  are  un- 
questionably sufficient  to  sustain  tbe  verdict 
of  the  Jury. 

Tbe  witness  Emma  Wlkestrom  was  called 
by  the  defense  and  testified  that  she  bad  re- 
sided at  tbe  village  of  Two  Harbors;  that  she 
bad  been  acquainted  with  Hilda  Rosen  about 
two  years  prior  to  her  death;  that  she  bad 
a  conversation  with  ber  about  the  1st  of  De- 
cember, 1004,  In  which  Hilda  Rosen  stated 
ber  condition.  The  witness  was  then  asked 
this  question:  "Now,  Miss  Wlkestrom,  I 
want  you  to  tell  this  court  and  tbe  jury  what 
Hilda  Rosen  said  to  you  at  that  time  about 
her  physical  condition,  and  what  you  said 
to  ber  In  full."  This  was  objected  to,  and 
tbe  defense  then  made  the  following  oIFer: 
"Mr.  Penney:  I  offer  to  show  by  this  wit- 
ness, and  possibly  by  other  witnesses,  that 


four  or  five  days  before  tbe  6th  day 
of  December,  1804,  Hilda  Rosen,  the  deceased, 
met  this  girl  In  Norby's  drug  store  In  Two 
Harbors;  that  during  the  conversation  had 
between  these  two  Hilda  told  her  [this  wit- 
ness] that  she  was  In  trouble:  that  tbe  wit- 
ness then  asked  her,  'What  Is  tbe  matter?' 
and  sbe  said  she  thought  she  was  in  a  family 
way ;  that  the  witness  then  said  to  ber,  'You 
may  be  mistaken,'  to  wbicb  Hilda  Rosen  re- 
plied, 'I  thought  so  myself  for  some  time,  but 
now  I  know  I  am  In  a  family  way,'  and  this 
witness  answered,  'I  am  very  sorry.'  Then 
she  said  she  had  been  trying  to  get  rid  of  It, 
and  asked  this  witness  If  sbe  knew  any  way 
she  could  get  rid  of  It.  Tbe  witness  answer- 
ed, 'No,  I  don't  know  anything  about  such 
things.'  Then  Hilda  Rosen  stated  to  this 
witness  that  she  bad  been  to  Dulutb  to  see 
a  doctor;  that  sbe  had  got  medicines  from 
St.  Paul,  but  that  tbe  medicines  bad  no  ef- 
fect upon  ber  at  all,  and  she  said,  'I  know 
what  to  do,'  and  I  believe  added,  'I  am  going 
to  do  It"'  The  objection  to  the  offer  was 
sustained,  and  we  think  no  error  was  com- 
mitted in  so  doing.  Its  admissibility  Is  as- 
serted on  the  ground  that  It  was  a  part  of 
the  res  gestae.  Tbe  position  of  the  defense 
Is  that  there  was  a  substantial  controversy 
before  tbe  court  as  to  whether  tbe  operation, 
if  any  there  was,  or  if  a  miscarriage  took 
place.  It  was  prior  to  her  visit  to  defendant 
at  his  office  in  Minneapolis,  and  that  a  dec- 
laration by  her  within  five  days  from  the 
time  sbe  left  Two  Harbors  as  to  what  her 
condition  was,  that  she  bad  been  to  Dnluth 
to  see  a  doctor,  and  that  she  had  received 
medicines  from  St  Paul,  characterized  ber 
conduct,  making  It  consistent  with  defend- 
ant's theory,  and  thus  tending  to  throw  light 
upon  the  question  at  issue.  There  was  no 
evidence  that  sbe  had  visited  Dulutb  at 
any  time,  and  It  could  very  easily  have  been 
ascertained  If  sbe  had  been  there  at  least 
within  a  short  time  prior  to  December  5tb. 
Consequently  the  Inference  which  defendant 
seeks  to  have  drawn  that  sbe  may  have  been 
criminally  treated  by  a  physician  at  Dulutb 
has  no  substantial  foundation.  It  does  not 
tend  to  Indicate  that  she  bad  been  In  Dulutb 
to  see  a  doctor  for  such  a  purpose,  or  that 
any  such  result  was  accomplished  there. 
Tbe  statement  that  sbe  received  medicine 
from  St  Paul  Is  immaterial,  because  the  evi- 
daice  Is  undisputed  that  she  had  received 
drugs  and  medicine  from  defendant  at  Minne- 
apolis. At  any  rate,  tbe  effect  of  such  med- 
icines is  negatived  by  ber  own  statement  con- 
tained In  the  offer  that  the  medicine  had  no 
effect.  So  far,  then,  as  tbe  declarations  are 
concerned.  It  amounted  to  no  more  than  stat- 
ing to  an  acquaintance  what  her  true  con- 
dition was  and  that  she  knew  what  to  do. 
Her  declaration  that  she  knew  what  to  do 
was  consistent  with  her  subsequent  visit  to 
defendant's  office,  and  with  no  other  conduct 
between  those  dates.  Having  left  Two  Har- 
bors December  5tb,  and  Immediately  gone  to 


Digitized  by  LjOOQIC 


838 


108  NORTHWESTERN  REPOBTEB. 


(Minn. 


defendant* B  office  at  Minneapolis,  It  condu- 
Blvely  follows  that  such  rlslt  was  made  pur- 
suant to  the  arrangement  mentioned  In  tbe 
correspondence.  Tlie  words  of  the  closing 
paragraph  of  the  offer  cannot  be  considered, 
for  it  Is  not  an  offer  to  prove  an  actual  fact 
We  are  not  prepared  to  say  that  tbe  court 
would  not  have  been  Justified  in  receiving 
tbe  testimony  embraced  in  the  offer.  Such 
declarations  are  generally  within  the  discre- 
tion of  tbe  trial  court,  and  In  this  instance 
was  not  so  immediately  and  necessarily  con- 
nected with  any  fact  at  issue  as  to  make  its 
exclusion  error. 

Tbe  witness  Bessie  Gibbons,  for  tbe  de- 
fense, being  under  examination  and  having 
testified  that  tbe  defendant  came  to  tlie 
sanitarium  about  6  o'clock  on  tbe  evening  of 
December  9th,  and  that  she  went  into  the 
room  where  tbe  girl  was,  was  then  asked  the 
question :  "Did  he  say  anything  to  you  tha« 
in  the  girl's  presence  regarding  the  condition 
of  tbe  girl  before  he  had  made  an  examina- 
tion of  her  In  the  bedroom  ?  "  Objection  tiav- 
Ing  been  sustained,  tbe  defense  then  made 
tlie  following  offer :  "I  offer  to  show  by  this 
witness  that  Dr.  Bly,  when  he  came  liome 
at  6  o'clock  that  night  said  to  the  witness 
that  this  girl  wns  in  a  very  serious  condition; 
that  afterwards  Dr.  Bly  and  this  witness 
were  together  in  tbe  girl's  room,  and  he 
made  substantially  the  same  statement  to  tbe 
girl  and  to  tbe  witness,  that  she  was  a  very 
sick  girl."  Tbe  witness  Gibbons  had  testified 
to  the  appearance  and  condition  of  tbe  girl 
and  as  to  what  took  place  in  her  presence; 
but  we  are  unable  to  see  what  particular 
bearing  tbe  defendant's  statement  that  she 
was  a  very  sick  girl,  would  have  upon  the 
issues  of  the  case.  It  Is  open  to  very  serious 
doubt  whether  such  declartion  can  In  any 
way  be  considered  a  part  of  the  res  gestse, 
or  admissible  upon  any  ground.  It  conclu- 
sively appears  from  the  evidence  that  Hilda 
Rosen  was  a  terribly  sick  girl,  and  the  fact 
that  defendant  recognized  It  when  be  entered 
tbe  sick  room  and  so  expressed  lilmself  can 
throw  no  light  upon  the  Issue,  and,  while  it 
might  have  been  perfectly  proper  to  admit 
tbe  statement  in  evidence,  we  find  no  error 
in  ruling  it  out 

The  trial  court  submitted  to  the  Jury  in  a 
clear  and  comprebensive  statement  the  issue 
presented  by  tbe  evidence  under  the  indict- 
ment. It  covered  all  of  tbe  essentials  of  the 
crime  necessary  to  be  established  by  the  evi- 
dence, and  Is  without  error. 

Order  affirmed. 


CLARE  V.  BAXTER  et  al. 

tSupreme  Court  of  Minnesota.    June  8,  1906.) 

1.  Statutes— Repeal  bt  Impi-ioation. 

Repeals  by  implication  are  not  favored  ;  but 
if  a  subsequent  statute,  althougli  not  repugnant 
ia  «11  its  provisions  to  the  former  enactment  on 
the  same  subject  is  clearly  intended  to  prescribe 


the  only  rule  which  should  govern  in  the  case 
provided  for,  it  repeals  the  prior  law  by  im- 
plication. 

(Ed.  Note. — For  cases  in  point  see  voL  44, 
Cent  Dig.  Statutes,  S  229.] 

2.  ConBT»— MuifioiPAi,   CoxTBTS— Oharob   of 

Vends. 

Chapter  14S,  p.  146,  of  the  laws  of  1899, 
repealed  section  5191,  Gen.  St  1894,  by  impli- 
cation, and  required  that  change  of  venue  in 
municipal  courts  of  the  class  to  which  it  ap- 
plied, mcluding  the  municipal  court  of  Man- 
kato,  be  secured  in  accordance  with  practice 
In  the  district  court. 

(Syllabus  by  the  Court) 

Appeal  from  Municipal  Court  of  Han- 
kato;  W.  L.  Comstock,  Judge. 

Action  by  A.  E.  Clark  against  Charles  Bax- 
ter and  J.  E.  Baxter.  Judgment  for  piaintUL 
Defendants  appeal.    Affirmed. 

Morgan  &  Meigben  and  Plymat  &  Plymat 
for  appellants.    H.  W.  Volk,  for  respondent 

JAGGARD,  J.  Tills  action,  to  recover  a 
money  judgment  was  commenced  In  the  munic- 
ipal court  of  Mankato,  Blue  Earth  county,  by 
plaintiff  and  respondent  against  defendants 
and  appellants,  both  of  whom  were,  at  the 
time  of  tbe  service  of  summons,  bona  fide  r^- 
1  dents  of  Murray  county.  When  the  sum- 
mons was  served  on  one  defendant  he  moved 
for  a  change  of  venue  to  the  district  court  of 
the  county  of  his  residence  before  answer- 
ing, in  accordance  with  practice  in  the  dis- 
trict courts.  The  municipal  court  denied  the 
motion  because  of  tbe  convenience  of  wit- 
nesses, as  appeared  in  certain  affidavits  filed 
by  the  plaintiff  In  answer  to  that  motion.  It 
Is  conceded  that  if  the  statute  governing 
changes  of  venue  in  tbe  district  court  applied, 
and  the  affidavits  justified  the  exercise  of  dis- 
cretion of  the  trial  court  this  ruling  was  not 
erroneous.  We  are  of  tbe  opinion  that  In 
holding  that  tbe  affidavits  were  sufficient  tbe 
trial  court  did  not  abuse  its  descretion.  When 
tbe  summons  was  subsequently  served  on  the 
other  defendant,  be  first  answered  in  accord- 
ance with  what  was  then  concluded  by  his 
counsel  to  be  the  proper  practice  in  munici- 
pal courts,  and  afterwards,  upon  papers  prop- 
er in  form,  made  a  motion  to  change  the  ven- 
ue to  the  county  of  his  residence.  That  mo- 
tion was  denied.  The  action  was  thereupon 
tried  in  tbe  municipal  court  of  Mankato  and 
judgment  rendered  against  each  defendant  In 
a  sum  justified  by  the  testimony.  The  de- 
fendants took  no  part  In  the  trial.  From 
that  judgment  this  appeal  was  taken. 

Tbe  question  of  law  presented  by  this  ap- 
peal Is  whether  the  municipal  court  of  Man- 
kato was  governed  by  tbe  practice  as  to 
change  of  venue  prevailing  in  district  courts 
or  by  tbe  earlier  municipal  court  practice  un- 
der section  5191,  Gen.  St  1894^  Under  that 
section  tbe  demand  for  change  of  venue  must 
be  made  after  answering  and  before  the  time 
fixed  for  trial  in  cases  where  the  place  of 
trial  named  in  the  summons  la  not  the  coun- 
ty where  the  defendant  resides.  That  sec- 
tion controls  this  case  and  determines  it  for 
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the  appellant  unless  It  was  repealed  by  chap- 
ter 143,  p.  146,  of  the  General  Laws  of  1899, 
entitled  "An  act  to  prescribe  the  method  of 
pleading  and  practice  In  certain  mnnlcipal 
courts."  That  chapter  applies  to  all  munici- 
pal courts  theretofore  established  in  cities 
having  over  2,000  inhabitants  where  the  act 
establishing  the  court  provides  for  the  is- 
suance of  summons  of  the  court  by  its  clerk. 
Tbe  municipal  court  of  Maukato  was  of  that 
class  of  courts.  Tbe  act  provides  that  section 
1376  of  the  General  Statutes  of  1894,  should 
read  as  follows:  "All  civil  actions  and  pro- 
«eedingB  in  said  (municipal)  court  shall  be 
commenced  and  conducted  as  prescribed  by 
the  statute  regulating  the  commencement, 
{(leading,  practice  and  procedure  in  the  dis- 
trict courts  of  this  state,  as  far  as  the  same 
may  be  applicable,  except,  however,  as  this 
act  otherwise  provided."  It  Is  clear  that  pro- 
ceedings to  secure  a  change  of  venue  are 
within  the  words  "commencement,  pleading, 
practice  and  procedure,"  more  especially 
within  the  words  "practice  and  procedure." 
See  Erlng  ▼.  State,  2  Sup.  Gt  443,  462,  107 
U  S.  221,  27  L.  Ed.  606  (quoOng  BIsh.  Cr. 
Proc.  t  2) ;  Angevlne  v.  Flelschmann,  67  N.  Y. 
8upp.  182,  65  App.  DlY.  106;  Kansas  City  v. 
O'Connor,  36  Mo.  App.  694,  698.  While  re- 
peals by  implication  are  not  favored,  it  is 
also  true  that  even  If  the  subsequent  statute 
be  not  repugnant  In  all  Its  provisions  to  a  pri- 
or statute  on  tbe  same  subject,  yet  if  the 
former  was  clearly  intended  to  prescribe  the 
only  rule  which  should  govern  in  tbe  case 
provided  for,  it  r^eals  the  original  act  by 
implication.  Nicol  v.  City  of  St  Paul,  80 
Minn.  415,  83  N.  W.  375;  Sutherland  on 
«tat  Const.  S  154.  We  are  of  opinion,  there- 
fore, that  section  6191,  Gen.  St  1894,  was 
repealed  by  chapter  143,  p.  146  of  the  Gen- 
eral Laws  of  1899,  so  far  as  the  mnnlcipal 
«ourt  of  Mankato  was  concerned.  It  Is  whol- 
ly immaterial  that  subsequent  to  the  entry  of 
Judgment  the  General  Laws  of  1905  re-en- 
acted section  ."Sigi,  Gen.  St  1894. 

It  follows  that  the  district  court  practice 
applied  to  tbe  municipal  court  of  the  city  of 
Mankato,  and  that  tbe  change  of  venue  in 
this  case  was  properly  denied. 

Judgment  affirmed. 


NOTES  et  al.  ▼.  BUTLER   BROS. 

(two   cases). 

{Supreme  Court  of  Minnesota.    July  6,  1906.) 

1.  CoNTBACTS—CoNSTBUCTioH— Adoption. 

As  between  a  contractor  for  the  construc- 
tion of  a  building  according  to  certain  plans 
and  specifications  and  his  subcontractor,  who 
fnrnishes  a  part  of  the  material,  reference  may 
be  made  to  the  specifications,  without  adopting 
them  as  a  whole ;  and,  in  the  absence  of  an  ex- 
press agreement  to  that  effect,  it  will  not  be 
inferred  that  the  parties  contemplated  that  all 
the  provisions  of  the  specifications  should  have 
application.  Rule  applied  in  this  case,  and  held, 
that  reference  to  the  plans  and  specifications 
was  for  no  other  purpose  than  to  determine  the 
amount  and  the  sizes  of  the  glass  to  be  fur- 


nished by  the  subcontractor,  and  appellants 
were  not  entitled  to  judgment  notwithstanding 
the  verdict 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  11, 
Cent  Dig.  Contracts,  {  74Si.i 

2.  AppeaI/— Rbview— Nkw  Tbiai.. 

The  order  granting  a  new  trial  for  insuffi- 
ciency of  the  evidence  is  sustained;  it  not  be- 
ing manifestly   and   palpably   in   favor  of   the 
verdict 
(Syllabus  by  the  Court) 

Appeal  from  District  Court  Ramsey  Coun- 
ty; William  Louis  Kelly,  Judge. 

Action  by  Daniel  R.  Noyes  and  others,  part- 
ners as  Noyes  Bros,  ft  Cutler,  against  Butler 
Bros.  Verdict  for  plaintiffs.  Motions  for  a 
new  trial,  and  for  Judgment  for  the  foil 
amount  claimed  notwithstanding  tbe  verdict 
and  motion  by  defendant  for  Judgment  for 
plaintiffs  for  a  lesser  amount  Motion  for 
new  trial  granted,  and  the  other  motions  de- 
nied, and  both  parties  appeal.    AflSrmed. 

William  W.  Cutler,  for  plaintiffs.  How, 
Butler  &  Mitchell,  for  defendant 

LEWIS,  J.  Defendant  entered  into  a  con- 
tract with  the  Board  of  Capitol  Commission- 
ers for  the  construction  of  the  north  wing  and 
remqdellng  certain  parts  of  tbe  State  Capitol 
at  Bismarck,  N.  D.,  according  to  certain  plans 
and  speclflcations,  which  contained  the  follow- 
ing clause:  "Tbe  contractor  shall  allow  and 
include  in  bis  bid  $5.00  per  square  foot  for 
the  art  glass,  which  shall  include  the  large 
circular  transoms  in  House  chamber  and  art 
glass  back  of  speaker's  desk;  but  tbe  Capitol 
Board,  with  the  architect  shall  have  the  right 
to  select  and  purchase  the  art  glass."  Upon 
application  the  plaintiffs  submitted  a  bid  for 
all  of  the  glass  to  be  used  In  the  building  In 
the  following  terms:  "For  Immediate  order 
we  quote  you  as  follows:  All  glass  for  addtn. 
to  Capitol  BIdg.  at  Bismarck,  N.  D.,  as  per 
plans  and  specifications  for  tbe  sum  of 
$1,800.00  f.  o.  b.  cars  Bismarck,  N.  D."  The 
bid  was  accepted  in  the  following  terms: 
"We  hereby  accept  your  proposal  of  June  1st 
1904,  to  supply  all  tbe  glass  of  every  kind  and 
description  required  by  the  plans  and  speclfl- 
cations for  the  north  wing  of  North  Dakota 
Capitol  at  Bismarck,  said  plans  and  specifi- 
cations prepared  by  Mr.  M.  E.  Beebe,  archi- 
tect, of  Fargo,  N.  D.,  for  the  net  sum  of  $1,800 
delivered  f.  o.  b.  cars  Bismarck,  N.  D.  It  will 
be  necessary  for  you  to  get  the  cutting  sizes 
from  Bardwell  &  Robinson  of  Minneapolis, 
who  are  preparing  the  sash  and  mill  work  for 
this  building.  •  •  •  You  are  also  to  pre- 
pare and  submit  to  the  architect  for  bis  ap- 
proval designs  for  the  leaded  and  art  glass 
required  by  plans  and  specifications."  To 
whicb  acceptance  plaintiffs  replied  as  follows: 
"Please  accept  our  thanks  for  your  favor  of 
the  15tb  awarding  us  contract  for  furnishing 
all  tbe  glass  for  north  wing  of  the  North 
Dakota  State  Capitol  of  Bismarck  for  $1,800 
delivered  f.  o.  b.  cars  at  Bismarck.  We  will 
write  Bardwell  &  Robinson  for  cutting  sizes 
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at  once,  and  will  take  up  matter  of  lead 
glass  with  Architect  M.  B.  Beebe  at  Fargo." 
Thereafter  the  Capitol  Commissioners  exer- 
cised the  option  contained  in  their  contract 
with  defendant  and  concluded  to  purchase  the 
art  glass  from  another  house,  and  accordingly 
$1,320  (264  square  feet  at  $5  per  square  foot) 
was  deducted  from  the  contract  price,  and 
defendant  notified  plaintiffs  of  such  change. 
The  real  controversy  lu  the  case  Is  over  what 
took  place  after  such  notification.  Plaintiffs 
claim  that,  when  they  made  up  the  figures 
for  their  bid  of  $1,800  for  all  the  glass  called 
for,  they  estimated  the  art  glass  at  $630,  and 
that,  when  notified  by  defendant  the  art  glass 
had  been  withdrawn,  it  was  agreed  between 
plaintiffs  and  defendant  to  reduce  the  con- 
tract price  of  $1,800  by  that  mnch.  Defend- 
ant claims,  on  the  other  band,  ttiat  no  such 
agreement  was  ever  entered  into,  and  Insists 
that  the  amount  to  be  deducted  from  the 
$1,800  contract  price  is  the  total  sum  of 
$1,320.  This  action  was  commenced  by  plain- 
tiffs to  recover  the  full  amount  as  they  claim 
It.  Plaintiffs  recovered  a  verdict  for  $496.60, 
whereupon  they  made  a  blended  motion  for  a 
new  trial  and  for  Judgment  in  their  favor  for 
the  full  amount  claimed  notwithstanding  the 
verdict,  and  defendant  moved  for  Judgment  in 
plaintiffs'  favor  for  $350.16,  the  amounf  con- 
ceded to  be  due.  The  trial  court  granted 
plaintiffs'  motion  for  a  new  trial,  and  denied 
the  other  motions,  aud  both  parties  appealed. 

Defendant's  motion  for  a  directed  verdict 
is  based  upon  the  claim  that  the  plans  and 
specifications  constituted  a  part  of  the  con- 
tract, and  that  when  plaintiffs  submitted 
their  bid  of  $1,800  they  did  so  subject  to  that 
provision  of  the  specifications  which  per- 
mitted the  Capitol  Commissioners  to  with- 
draw the  art  glass  upon  the  basts  of  $6  per 
square  foot.  The  trial  court  was  Justified 
in  rejecting  this  proiMsltlou,  for  the  reason 
that  the  plans  and  specifications  were  not 
expressly  made  a  part  of  the  contract  The 
reference,  then,  In  the  letters  above  set  out, 
applies  simply  to  the  amount  and  sizes  re- 
quired, and  in  the  absence  of  an  express 
agreement  to  that  effect  It  will  not  be  Inferred 
that  the  parties  contemplated,  in  submlttlug 
the  bid  of  $1,800  for  all  the  glass  required, 
that,  lu  case  the  Capitol  Coniiuissiouers  ex- 
ercised the  option,  the  amount  should  accord- 
ingly be  reduced  at  $5  per  square  foot.  The 
case  of  Shaw  v.  First  Baptist  Church  of  Wi- 
nona, 44  Minn.  22,  46  N.  W.  146,  has  no  ap- 
plication, for  the  reason  that  In  that  case  the 
lilans  aud  speclflcatlons  were  expressly  made 
a  part  of  the  contract  A  reference  to  the 
plans  and  specifications  for  a  specific  purpose 
does  not,  of  itself.  Imply  an  Intention  to  adopt 
the  same  with  respect  to  all  other  provisions, 
and  It  is  perfectly  competent  to  refer  to  such 
contract  for  a  specific  pui-pose  only.  Short 
V.  Van  Dyke,  50  Miun.  286,  62  N.  W.  643. 

The  trial  court  instructed  the  Jury  that  If 
they  should  flud  that  plaintiffs,  in  making  up 
the  figures  for  the  bid,  eutimatcd  the  auiuuut 


of  the  art  glass  as  claimed  by  tbem,  and 
that  it  was  agreed  between  the  parties  ttiat 
the  contract  price  should  be  reduced  In  that 
amount  then  they  should  return  a  verdict  for 
plaintilFs  for  the  full  amount  demanded  !b 
the  complaint  but  If  th^  should  find  that 
no  such  agreement  was  entered  into,  then  tliey 
should  make  reasonable  allowance  to  defend- 
ant; the  art  glass  not  having  in  fact  been 
furnished  by  plaintiffs.  In  granting  tbe  mo- 
tion for  a  new  trial,  and  denying  tbe  motion 
for  Judgment  notwithstanding  the  verdict  the 
court  held  that  the  evidence  was  not  snfii- 
cient  to  support  the  verdict  upon  any  theory. 
We  are  of  opinion  that  plaintiffs'  motion  for 
Judgment  was  properly  denied,  for  tbe  rea- 
son that  it  does  not  manifestly  and  palpably 
appear  from  the  evidence  that  the  agreemeit 
for  a  reduction  was  as  claimed  by  them. 

A  representative  of  plaintiffs  testified  tliere 
was  such  an  oral  arrangement  and  a  repre- 
sentative of  defendant  denied  it;  and,  tbe 
trial  court  being  of  opinion  that  the  evidence 
was  not  sufficient  to  sustain  the  plaintiffs 
upon  that  point  there  was  no  error  in  grant- 
ing a  new  trial.  The  position  of  tbe  partis 
at  the  trial  was  unmistakably  this:  Defend- 
ant claimed  that  no  agreement  whatever  for 
a  reduction  was  entered  into,  and  that  accord- 
ing to  the  terms  of  the  writings  they  were 
entitled  to  a  reduction  of  $1,320;  and  plain- 
tiffs tried  the  case  upon  the  theory  that  there 
was  an  express  agreement  for  a  reduction  of 
the  amount  estimated  by  them  for  tbe  art 
glass  in  making  up  the  original  bid  of  $1^00. 
Such  being  the  issue  tried,  the  character  of 
tbe  pleadings  became  ImmaterlaL  Plaintiffs 
assumed  to  prove  there  was  an  agreement 
to  reduce  to  the  extent  of  $630,  and  failed 
to  satisfy  the  trial  court  as  to  tbe  suffldencr 
of  the  evidence  on  that  question.  Defendant 
pleaded,  but  failed  to  prove,  that  there  was 
an  express  agreement  to  reduce  the  amount 
by  $1,320.  We  are  not  at  this  time  called 
uiK>n  to  determine  what  would  be  the  measure 
of  damages  in  case  no  agreement  whatever 
was  made  with  reference  to  reduction — wbetti- 
er  it  would  be  tbe  reasonable  value  of  the 
glass  actually  furnished,  or  whether  tliere 
should  be  a  reasonable  reduction  for  the 
glass  not  furnished.  The  verdict  being  so 
entirely  at  variance  with  the  claims  of  botb 
parties,  and  neither  party  having  tried  th* 
case  ui)on  tbe  theory  of  reasonable  allowance^ 
under  all  the  circumstances  the  trial  court 
was  Justified  in  granting  a  new  trial. 

Order  affirmed. 


OOFFMAN  V.  LONDON  &  NORTHWEST 

AMBRIGAN  MORTOAQB  CO..  Limited. 

et  al. 

(Supreme  Conrt  of  Minnesota.    June  29,  1906.) 

QuiETiNa  TrriA— Who  Mat  liAinTAiif  Ac- 
tion. 

The  owner  of  a  St.  Paul  city  assnsmpnt 
certificate   upon   vacant   land   upon   wbicli  no- 
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tice  to  eliminate  the  riglit  of  redemption  has 
been  given,  but  who  was  not  entitled  to  and  had 
not  received  a  formal  deed  because  of  his 
tailure  to  pay  subseiiucnt  assessments,  cannot, 
on  such  claim  of  title,  maintain  an  action 
to  detennine  adverse  claims  against  the  owner 
of  the  fee. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent.  Dig.  Municipal  Corporations,  {  1293;  vol. 
41,  Cent  Dig.  Quieting  Title,  g  64.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;   Hascal  R.  Brill,  Judge. 

Action  by  Ashley  Coffman  against  the  Lon- 
don &  Northwest  American  Mortgage  Com- 
pany and  others.  From  an  order  of  the  dis- 
trict court  denying  a  motion  to  have  the  de- 
cision vacated  and  for  a  new.  trial  therein, 
Jo8lab  N.  Rogers  appeals.  Reversed  and  re- 
manded. 

J.  N.  Refers  (Durment  ft  Moore,  of  coun- 
sel), for  appellant  Ashley  Coffman,  for  re- 
spondent 

JA6GARD,  J.  Substantially  In  the  lan- 
guage of  appellant's  brief,  this  is  an  appeal 
from  an  order  of  the  district  court  for  Ram- 
sey county,  denying  the  motion  of  the  appel- 
lant to  have  the  decision  in  the  foregoing 
action  vacated  and  aet  aside  and  for  a  new 
trial  therein.  The  action  in  which  this  de- 
cision was  rendered  was  one  to  determine 
adverse  claims  to  a  tract  comprising  some 
17  acres  of  vacant  land  within  the  limits  of 
the  city  of  St.  Paul.  The  complaint  was  In 
the  statutory  form,  alleging  that  title  in 
fee  was  In  plaintiff,  that  the  land  was  va- 
cant and  unoccupied,  and  that  the  defendants 
claim  some  Interest  therein  or  Hen  thereon. 
Various  of  the  defendants  answered,  among 
them  the  appellant,  Joslah  N.  Rogers,  who 
put  hi  issue  plaintifrs  claim  of  title  and  al- 
leged fee  title  in  himself  to  an  undivided 
one-half  part  of  the  real  estate  in  question 
and  prayed  "Judgment  accordingly."  It  was 
admitted  upon  the  trial  that  the  appellant 
Rogers  was  the  owner  of  such  undivided 
one-half  interest,  if  the  same  bad  not  been 
divested  by  the  tax  and  assessment  certifi- 
cates upon  which  plaintiff  rested  his  claim 
of  title.  These  certificates  were  two  In  num- 
ber. The  tax  certificate  is  eliminated  from 
present  consideration  because  of  admitted  In- 
sntfldency  of  notice  of  expiration  of  redemp- 
tion. "The  record  therefore  presents  the 
naked  question  as  to  whether  plaintiff,  who 
in  his  complaint  has  alleged  legal  title,  and 
who  appears  simply  to  bold  the  assessment 
certificate,  is  entitle<l  in  this  action  to  a 
iudgment  quieting  title  against  appellant 
who.  with  one  of  the  other  defendants,  con- 
cededly  holds  the  patent  title." 

We  are  of  opinion  that  the  plaintiff  was 
not  entitled  to  a  judgment  quieting  title. 
It  is  not  necessary  and  would  be  Improper 
to  here  determine  whether  or  not  the  assess- 
ment certificate  and  the  proceedings  upon 
which  it  Is  based  were  valid.    It  may  be 


conceded  that  the  certificate  and  proceedings 
were  valid  and  that  due  notice  bad  been 
given  to  eliminate  the  defendants'  right  of 
redemption.  It  appears,  however,  that  the 
plaintiff  has  not  complied  with  section  139 
of  the  city  charter,  to  the  effect  that  If  prop- 
erty sold  in  the  assessment  proceedings  shall 
not  be  redeemed,  "a  deed  shall  be  executed 
to  the  purchaser  *  •  •  conveying  to  the 
purchaser  *  *  *  the  premises  so  sold 
and  unredeemed,"  providing  he  (1)  section 
139,  "pay  into  the  city  treasury  the  cost 
of  the  notice  of  expiration  of  the  time  to 
redeem";  and  (2)  section  146,  pay  "all  as- 
sessments made  on  the  land  prior  or  subse- 
quent to  the  assessments  under  which  such 
purchase  was  made."  This  last-named  sec- 
tion further  provides,  that  "no  purchaser  of 
lands  or  lots  or  other  property  sold  for  as- 
sessmentB  or  his  heirs  or  assigns  shall  be  en- 
titled to  a  deed  until  be  or  they  have  paid 
all  such  assessments."  It  appears  that  there 
were  assessments  subsequent  to  the  assess- 
ment under  which  plaintifrs  purchase  was 
made  and  that  plaintiff  bad  not  paid  them. 
In  consequence  he  was  not  entitled  to  a 
final  deed  from  the  city  and  In  fact  no  such 
deed  was  executed  to  him. 

It  is  possible  that  there  may  be  snch  a 
thing  as  an  equitable  title  based  upon  an 
assessment  proceeding  upon  which  no  final 
deed  has  been  executed  by  the  city,  but  there 
is  no  such  title  which  would  enable  its  owner 
to  go  Into  court  and  obtain  an  adjudication 
of  title  In  himself  as  against  the  owner  of 
the  record  title  when  be  has  failed  to  conform 
with  such  an  essential  requirement  precedent 
as  the  payment  of  subsequent  assessments. 
Where  the  statutes  provide,  as  they  formerly 
privlded  in  this  state,  for  the  execution  of  a 
certificate  at  a  mortgage  foreclosure  sale  and 
for  the  execution  of  a  deed  after  the  expira- 
tion of  the  time  of  redemption,  the  holder  of 
the  certificate  after  that  time  may  have  an 
equitable  title  upon  which  be  might  secure 
relief,  although  the  formality  of  the  exe- 
cution of  the  deed  to  which  he  was  entitled 
might  not  have  been  observed.  But  In  such 
a  case  nothing  substantial  remained  to  be 
done  by  the  mortgagor  to  complete  bis  full 
estate  In  fee.  In  the  case  at  bar.  however, 
the  very  substantial  matter  of  the  paym«it 
of  subsequent  assessments,  which  was  not 
at  all  In  the  nature  of  a  formality,  was  an 
express  condition  precedent  which  must  have 
been  compiled  with  before  the  bolder  of  the 
assignment  certificate  became  entitled  to  on 
assessment  deed.  Before  the  owner  of  such 
improvement  certificate  can  maintain  such 
an  action  as  this  he  must  have  done  equity 
by  performing  what  was  required  In  this 
behalf  to  obtain  a  deed  or  by  showing  suffi- 
cient excuse  for  nonperformance.  No  ex- 
cuse whatever  is  offered  In  this  case.  Infer- 
entlally  It  would  seem  that  the  city  under 
the  guise  of  benefits  conferred  first  in  effect 
confiscated  the  estate  of  the  owner  of  the  fee. 
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and  then  confiscated  the  Interest  of  the  pur- 
•chaser  of  the  assessment  certificate  under  the 
flame  guise  by  subsequent  Improvements. 
The  owner  of  the  fee  is  still  oititled  to  the 
possession  of  the  land.  If,  in  the  exercise 
of  his  right,  he  were  In  possession,  the  owner 
of  the  incomplete  assessment  title  could  not 
l>rlng  ejectment  against  him.  What  the  as- 
sessment purchaser  cannot  do  directly  be  will 
not  be  permitted  to  do  indirectly  by  coming 
into  equity  on  alleged  equitable  title,  by 
there  obtaining  a  Judgment  that  the  owner 
of  the  fee  has  no  interest,  and  thereafter  by 
bringing  proceedings  upon  that  Judgment  to 
obtain  possession. 

It  follows  that  neither  party  Is  entitled  to 
affirmative  relief.  The  order  Is  reversed,  and 
the  case  remanded,  with  direction  to  the  dis- 
trict court  to  amend  Its  conclusions  of  law 
40  as  to  provide  for  a  dismissal  of  the 
action. 


HANKEE  et  al.  v.  ARUNDEL  REAI/TY  CO. 

et  al. 
'(Supreme  Court  of  Minnesota.    June  1,  1906.) 

Mkchanicb'  Liens  —  Action  to  Bnitobc*  — 
contbact  —  conbtbuction  —  substantiai. 
Pebfokmanck. 

A  building  contractor  agreed,  amonp;  other 
-things,  to  install  a  patent  beating  plant  m  a  de- 
scribed structure  and  to  furnish  a  license  to  use 
a  particular  patented  system  of  heating.  The 
plant  was  installed  and  tested  by  a  representa- 
tive of  the  owner  of  the  patent,  but  no  certifl- 
■cate  of  license  was  ever  delivered.  The  contract 
price  was  $3,563.  The  damage  for  failure  to 
literally  comply  with  the  contract,  shown  In  a 
suit  to  foreclose  a  mechanic's  lien,  was  $33.  It 
is  held  that  the  contract  required  the  delivery 
-of  a  certificate  of  license  of  the  patent  system, 
that  the  contract  was  substantially  performed, 
-and  that  the  requirement  in  the  order  of  the 
trial  court  for  Judgment  of  the  delivery  of 
such  certificate  of  license  by  the  contractor  to 
the  owner  of  the  building,  as  a  condition  preced- 
ent to  the  entry  of  judgment,  protect^  that 
■owner. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Oscar  Hallam,  Judge. 

Action  by  William  F.  Hankee  and  Frank 
Eha,  partners  as  Hankee  &  Elia,  against 
the  Arundel  Realty  Company  and  othera 
Judgment  for  plaintiffs.  From  an  order  deny- 
ing a  new  trial,  the  Arundel  Realty  Company 
appeals.    Aflirmed. 

Horton  &  Denegre,  for  appellant.  George 
C.   Rogers,   for  respondents. 

JAGGARD,  J.  This  was  an  action  to  fore- 
close a  mechanic's  lien.  Plaintiffs  and  re- 
spondents agreed  to  Install  in  the  building 
of  the  defendant  and  appellant,  the  Arundel 
Realty  Company,  a  heating  plant  known  as 
the  "Paul  Vacuum  System."  The  plahitiffs 
Insisted  that  there  had  been  a  substantial 
compliance  with  the  contract  on  their  part 
The  amount  of  the  contract  price  was  $3,563. 
The  damages  proved  by  the  defendant  was 
■only  $33.  The  defendant  and  appellant 
pleaded  in  Its  answer  plalntUEa'  failure  to 


carry  out  their  contract  The  only  feature 
set  up  In  the  answer  upon  which  defendant 
relies  on  this  appeal  Is  the  noncompliance 
by  the  plalntUfs  with  the  provisions  of  their 
contract  whereby  they  agreed  to  fnmlsb  to 
the  defendant  a  license  to  use  the  Panl 
vacuum  system  to  circulate  steam  at  or  be- 
low the  atmospheric  pressure.  The  testi- 
mony showed  that  no  written  license  or  certi- 
flcate  of  license  was  ever  fumisbed,  bnt  it 
shows  that  an  expert  of  the  heating  company 
made  a  test  of  the  plant  and  fonnd  it  in 
good  order.  Immediately  afterwards  the 
pump  was  disconnected  and  has  not  since 
been  operated  at  all.  The  court  found  that 
tbe  contract  liad  been  substantially  perform- 
ed, and  as  conclusions  of  law  held  tbat  tbe 
plaintiffs  were  entitled  to  a  lien  as  prayed, 
and  also  that  "no  judgment  shall  be  altered 
herein  until  plaintiff  shall  furnish  to  the 
defendant  Arundel  Realty  (Company  a  certif- 
icate from  the  Automatic  Heating  Company 
of  license  to  said  defendant  to  use  tbe  Paul 
vacuum  system  for  circulating  steam  in  said 
building."  From  an  order  denying  defoid- 
ant's  motion  for  a  new  trial  this  appeal  was 
taken. 

The  trial  court  held,  as  appears  In  its  find- 
ings of  fact  and  conclusions  of  law,  that  tbe 
plaintiffs  had  procured  a  license.  ''The  license 
Is  an  implied  one,  but  It  Is  as  etCective  as 
any  express  license  could  be.  *  •  •  The 
rule  applicable  here  Is  tbat  the  purchaser  of  a 
patented  article  from  tbe  patentee,  or  other 
person  authorized  to  sell,  ordinarily  acquires 
by  his  purchase  an  unrestricted  right  to  use 
the  patented  article.  •  •  •  A  license  may 
be  Inferred  by  the  acquiescence  by  the  pat- 
entee in  the  use  of  the  patented  article.  22 
Am.  &  Eng.  Ena  of  Law,  432,  483."  He 
concluded  "that  the  defendant  has  an  Indis- 
putable right  to  use  tbe  plant  and  system 
as  installed  free  from  any  interference  from 
the  owner  of  the  patent  or  any  other  person." 
He  regarded  the  written  certificate  as  a  form 
of  no  practical  value  to  the  defendant  The 
clause  of  the  contract  Involved  reads  as  fol- 
lows: "The  contractor  will  run  all  tbe  nec- 
essary air  piping  for  equipping  tbe  entire 
building  with  the  Paul  vacuum  system  for  cir- 
culating steam  at  or  below  the  atmospheric 
pressure,  and  furnish  license  to  use  the  same." 
We  agree  with  tbe  appellant  tbat  this  re- 
quires a  written  license  or  certificate  of 
license  to  use  this  system ;  that  the  clause 
"furnish  license  to  use  tbe  system"  was  not 
equivalent  to  an  agreement  that  the  parties 
would  so  conduct  themselves  as  to  work  an 
estoppel  upon  the  owner  of  the  heating  sys- 
tem, and  thereby  secure  in  effect  a  license, 
and  to  protect  the  defendant  against  ao  in- 
fringement suit  or  any  interference.  We 
think,  however,  that  the  trial  court  was  right 
In  regarding  this  as  largely  a  matter  of  form. 
The  defendant  was  entitled  to  that  certificate, 
however,  and  his  right  in  this  regard  was 
protected  by  the  requlremoit  of  Its  production 
as  a  condition  precedent  to  tbe  entry  of  the 
Judgment    Wb^.j^^formal  defect  Is  sup- 
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piled,  the  contract  will  hare  been  substan- 
tially parformed.  The  case  accordingly  falls 
within  the  familiar  rule  entitling  a  build- 
ing contractor  to  a  mechanic's  Hen  upon  the 
fiubstantlal  performance  of  his  contract,  and 
and  despite  some  slight  omission  or  defects 
which  were  not  so  essential  as  to  defeat  his 
claim,  or,  as  It  Is  sometimes  said,  do  not  go  to 
the  root  of  the  subject-matter  of  the  contract, 
but  are  easily  susceptible  of  remedy.  Leeds 
T.  Uttle,  42  Minn.  414,  44  N.  W.  309;  4  Cur- 
rent Law,  p.  621,  S  4a. 
Order  affirmed. 


HOYT  V.  LIGHTBODT  et  aL 
{Supreme  Court  of  Minnesota.    June  1,  1906.) 

1.  TZNARCT    IN    COMKON— PUBCHASK   Of   TAX 

Title— AssEBTiON  Against  Co-Tknant. 
The  rule  inhibiting  the  assertion  of  an  ad- 
verse tax  title  by  one  co-tenant  against  another 
IB  baaed  upon  a  community  of  interest  in  a  com- 
mon title  between  parties  having  a  common 
possession  and  a  common  Interest  In  the  safety 
of  the  possession  of  each,  whereby  snch  a  rela- 
tion of  trust  and  confidence  is  created  between 
the  parties  that  it  would  be  inequitable  to  per- 
mit one  of  them  to  do  anything  to  the  prejudice 
of  the  other  in  reference  to  tax  titles  to  the  prop- 
erty so  situated. 

[Ed.  Note. — For  cases  in  point,  see  voL  45, 
Gent  Dig.  Tenancy  in  Common,  {  60.] 

2.  Same— Effect  of  Statthx. 

A  statute  (section  1G05,  Gen.  St.  1894) 
permitting  the  holder  of  an  undivided  interest 
to  redeem  his  estate  by  paying  into  the  treasury 
a  proportionate  part  of  the  amount  of  taxes 
required  to  redeem  the  whole  does  not  neces- 
sarily or  invariably  remove  the  general  inhibi- 
tion against  the  assertion  of  an  aOTerae  tax  title 
by  one  co-tenant  against  another. 

3.  Same. 

One  who,  after  bis  purchase  of  an  undivided 
interest  in  land,  buys  tax  certificates  thereto, 
based  on  taxes  assessed  in  all  cases  and  sales 
made,  in  ail  cases  but  one,  anterior  to  the 
transfer  to  him  of  the  undivided  interest,  and 
who  perfects  these  tax  certificates  by  elimination 
of  the  right  of  redemption,  is  not  permitted 
in  law  to  assert  the  resulting  tax  titles  adverse- 
ly to  his  co-tenant 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Tenancy  in  Common,  {§  60,  61.] 

4.  Sauk. 

Where  it  appears  on  the  record  that  the 
taxes  were  assessed  In  the  name  of  the  co-ten- 
ants, or  in  the  name  of  the  tenant  who  per- 
fected these  certificates,  general  findings  ol  a 
trial  court  that  the  tax  titles  were  based  on 
an  undivided  half  interest  belonging  to  that 
co-tenant  will  not  be  construed  to  contradict 
the  record,  so  as  to  result  in  a  finding  that  the 
co-tenant  had  acquired  tax  certificates  to  the 
undivided  interest  In  the  lands  appearing  on  the 
record  to  be  assessed  in  his  name,  or  that  they 
bore  the  record  earmarlcs  of  his  particular 
ownership.  Wray  v.  Litchfield,  67  N.  W.  72, 
<!4  Minn.  309,  followed. 
6.  Evioekcb— Heabsat — Pediobee. 

The  evidence  of  a  witness  whose  knowledge 
with  reference  to  the  subject  was  derived  from 
an  intimate  acquaintance  with  the  family  is  ad- 
missible to  prove  such  facts  of  family  history 
as  marriage,  kinship,  name,  and  death. 

[Ed.  Note. — For  cases  in  point  see  vol.  20, 
Cent  Dig.  Evidence,  §§  1147,  1203.] 

(Syllabus  by  the  Court) 


Appeal  from  District  Court,  Cook  County; 
Homer  B.  Dibell,  Judge. 

Action  by  Herliert  H.  Hoyt  against  John 
Llghtbody  and  others.  There  was  a  finding 
for  defendants,  and  from  an  order  denying 
a  motion  to  amend  the  findings  and  for  a 
new  trial,  plaintiff  appeals.    Affirmed. 

John  A.  Keyes,  for  appellant.  S.  T.  & 
Wm.  Harrison  and  Francis  H.  De  Groat,  for 
respondents. 

JAGGARD,  J.  In  1896  the  rdalntltf  and 
appellant  began  an  action  to  quiet  title  to 
vacant  and  unoccupied  land.  Judgment  by 
default  in  his  favor  was  duly  entered  tbere- 
in.  Afterwards  certain  of  the  defendants 
and  respondents  In  this  proceeding  applied 
to  the  court  to  open  that  judgment  and  per- 
mit them  to  answer.  Their  application  was 
allowed,  and  they  were  permitted  to  appear 
and  defend.  Hoyt  v.  LIghtbody,  93  Minn. 
249,  101  N.  W.  304.  Thereupon  all  the  de- 
fendants filed  answers,  all  of  which  raise 
substantially  the  same  questions.  Upon 
trial  without  a  Jury  the  plaintiff  asserted  title 
under  four  tax  certificates.  The  respond- 
ents claimed  to  be  heirs  at  law  of  John 
LIghtbody,  deceased,  and  as  such  to  be  en- 
titled to  an  udlvlded  half  of  the  lands.  The 
plaintiff  owned  the  other  undivided  Interest 
by  virtue  of  purchase  from  one  McCall.  Mc- 
Call  and  LIghtbody  had  been  tenants  in  com- 
mon. The  court  found,  inter  alia,  the  co- 
tenancy between  LIghtbody  and  McCall,  the 
transfer  by  McCall  to  the  plaintiff,  the  heir- 
ship of  the  respondents  as  the  only  children 
and  sole  heirs  at  law  of  John  LIghtbody,  de- 
ceased, the  death  of  his  wife  before  bis  own 
decease,  the  purchase  by  the  plaintiff  of  the 
tax  certificates  based  on  taxes  assessed  and 
sales,  except  In  one  case,  made  anterior  to 
that  deed,  subsequent  to  the  deed  to  him  by 
McCall,  and  the  total  amount  paid  by  the 
plaintiff  for  tax  certificates  upon  the  un- 
divided half  of  the  lands  owned  by  respond- 
ents, with  interest  to  the  date  of  the  finding. 
It  found  as  conclusions  of  law  that  the 
respondents  were  the  owners  In  fee  of  an 
undivided  one-half,  and  that  the  plaintiff 
was  the  owner  in  fee  of  the  other  one-half; 
that  the  plaintiff  bad  a  lien  upon  the  re- 
spondents' one-half  In  the  amount  of  princi- 
pal paid  by  him  for  tax  certificates  and 
taxes,  with  interest;  and  that  unless  the  de- 
fendant paid  said  sum,  with  interest,  the 
plaintiff  might  sell  the  land  in  accordance 
with  further  details  of  the  Judgment  From 
an  order  denying  plaintiff's  motion  to  amend 
the  findings  of  fact  and  conclusions  of  law, 
and  for  a  new  trial,  the  plaintiff  took  this 
appeal. 

1.  The  determining  question  in  this  case 
Is  whether  the  plaintiff,  being  a  tenant  in 
common  with  the  defendants,  could  acquire 
and  hold  a  tax  title  on  the  land  adversely  to 
them.  In  Easton  v.  Scofleld,  66  Minn.  425, 
69  N.  W.  326,  this  court  said :  "It  is  almost 
universally  held  that  one  tenant  in  common 
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canuot  acquire  a  tax  title  against  his  co- 
tenants,  and  bis  acquiring  of  the  same  only 
operated  as  a  payment  of  the  taxes.  •  *  • 
The  decisions  hold  that  his  co-tenant  Is  one 
of  the  parties  whom  the  purchaser  [of  a  tax 
title]  Is  'equitably  bound  to  protect*  (within 
the  meaning  of  Gen.  St.  1894,  (  1594).  It  Is 
as  much  the  duty  of  one  tenant  In  common 
to  pay  the  taxes  as  It  Is  of  another.  Equity 
holds  that  one  such  tenant  must  protect  his 
co-tenant  as  much  as  be  protects  himself. 
The  duty  of  all  Is  the  duty  of  each  In  that 
respect  This  eqnltable  principle  applies 
with  more  or  less  force  to  every  outstanding 
claim  against  the  land  which  one  tenant  In 
common  may  acquire  and  attempt  to  use 
agrainst  bis  co-tenant"  Mr.  Justice  Mitchell 
concurred  In  the  result  on  another  ground, 
but  said  that  he  was  not  prepared  to  assent 
to  the  rule  as  to  co-tenancy.  Inter  alia,  he 
said :  "But,  when  a  purchasing  co-tenant  Is 
himself  free  from  any  default  In  the  pay- 
ment of  his  own  taxes,  I  fail  to  see  any  good 
reason  why  he  may  not  bid  In  at  a  tax  sale 
the  Interest  of  his  co-tenant  for  his  own  use, 
there  being  In  such  a  case  nothing  in  the  re- 
Intions  of  the  parties  imposing  any  obliga- 
tion on  any  tenant  In  common  to  pay  upon 
the  moieties  of  the  others."  The  decision 
of  the  majority  of  the  court  in  that  case  Is 
in  harmony  with  other  rulings  of  this  court 
more  or  less  directly  Involved  upon  the  facts 
presented  by  the  respective  records.  Holter- 
boflf  V.  Mead.  36  Minn.  42,  29  N.  W.  675; 
Norton  v.  Met  Ins.  Co.,  74  Minn.  491,  77  N. 
W.  298,  539. 

The  appellant  argues  with  much  force  that 
the  question  Is  none  the  less  an  open  one  In 
this  state;  that  the  Minnesota  decisions, 
limited  to  the  particular  facts  In  each  case, 
are  not  Inconsistent  with  the  right  of  this 
plalntifF  to  claim  title  under  his  tax  deeds; 
and  that.  In  so  far  as  the  majority  of  the 
court  In  Easton  ▼.  Sooflcld,  supra,  announced 
the  general  rule.  It  was  for  a  mistaken  rea- 
son. In  the  first  place,  he  Insists  that,  on 
general  principles,  there  Is  no  privity  of  In- 
terest between  co-tenants,  especially  where 
their  titles  are  derived  from  different 
sources,  which  makes  one  a  trustee  of  the 
title  of  the  other.  See  Vail  v.  Reynolds,  42 
nun  (N.  T.)  648;  Coster  v.  Lorillard.  14 
Wend.  (N.  T.)  265;  2  Black.  Com.  191; 
Blight's  Lessees  v.  Rochester,  7  Wheat  (U. 
S.)  548,  6  L.  Ed.  516;  Blackwood  v.  Van 
VIeit  30  Mich.  118 ;  People  v.  Detroit  8  Mich. 
14,  77  Am.  Dec.  433.  A  limited  privity,  how- 
ever, or  a  species  of  fiduciary  relation,  ex- 
ists between  tenants  in  common.  There  is 
a  common  possession  of  every  part  of  the 
whole  between  them.  They  are  seised  per 
my  et  per  tout  There  Is  an  accountability 
between  them  for  rents  and  profits  as  be- 
tween each  other.  45  Cent.  Pig.  Tenancy  In 
Common,  {  79.  Their  obligations  in  many  re- 
spects, as  with  reference  to  Incumbrances, 
easements,  outstanding  liens,  titles,  or  claims 
are   reciprocal.    45   Cent    Dig.    Tenancy    in 


Common,  ||  53-59,  Incluslye.  They  are 
within  the  principle  that  a  cmnmtmity  of 
interest  produces  a  community  of  duty-  The 
rule  that  the  purchase  of  a  tax  title  by  o'» 
tenant  In  common  Inures  to  the  benefit  of 
all,  and  that  the  purchaser  Is  entitled  to 
remuneration  only,  "arises  from  tbe  privitr 
subsisting  between  parties  having  a  conumir 
possession  of  the  same  land  and  a  oommoc 
Interest  In  the  safety  of  the  poaaeaslon  of 
each ;  and  It  only  inculcates  that  good  faitb 
which  seems  appropriate  to  their  relatire 
position."  Marshall,  J.,  In  Venable  ▼.  Beau- 
champ,  3  Dana  (Ky.)  821,  28  Am.  Dec.  74. 
"The  rule  Is  based  upon  a  community  of  ic- 
terest  In  a  common  title  creating  sach  a  re- 
lation of  trust  and  confidence  between  tbe 
parties  that  It  would  be  Inequitable  to  per- 
mit one  of  them  to  do  anything  to  the  prej- 
udice of  the  other  in  reference  to  tbe  prop- 
erty so  situated."  Mr.  Justice  Bliller,  in 
Rotbwell  T.  Dewees,  67  U.  S.  613,  17  L.  Ed. 
309.  The  overwhelming  weight  of  authority 
is  to  this  effect,  and  accords  with  tbe  major- 
ity opinion  In  Easton  v.  Scofleld,  supra,  45 
Cent  Dig.  Tenancy  in  Common,  H  60,  61.  r»>; 
Black  on  Tax  TlUes  (2d  Ed.)  i  282;  2  Cool- 
ey  on  Taxation  (2d.  Ed.)  968.  It  Is  dlffica!t 
to  see  bow  the  plaintiff  has  strengthened 
his  case  by  showing  that  the  taxes  wer> 
assessed  or  that  the  tax  sales  were  m.idf 
before  he  acquired  his  interest,  and  at  a 
time  when  he  stood  In  no  relation  to  xhf 
defendants  concerning  the  land  and  hfA 
nothing  to  do  with  either  the  lands  or  tbe 
defendants.  If  his  grantor,  McCall,  was  dis- 
abled to  acquire  a  tax  title  against  his  co- 
tenant,  that  grantor  could  not  put  his  gran- 
tee in  any  better  position  than  he  occnplerl 
himself.  With  respect  to  the  tax  liens  on 
the  property  the  grantee  stood  in  Jast  the 
position  that  the  grantor  occupied.  GIlfillaD, 
O.  J.,  In  MacEwen  v.  Beard,  58  Minn.  176. 
178,  59  N.  W.  942.  And  see  Washington 
Loan  tc  Trust  Co.  v.  McKenzie,  65  Minn.  273. 
66  N.  W.  976.  It  is,  as  counsel  for  defend- 
ants argues,  axiomatic  that  a  person  can  con- 
vey no  more  nor  better  title  than  he  has,  no 
matter  what  form  the  Instrument  of  con- 
veyance may  have. 

In  the  second  place,  the  plaintiff  Insists 
that  tbe  present  case  comes  within  a  well  de- 
fined and  establiefaed  exception  to  the  general 
rule;  and  that  when  one  co-tenant  bas  paid 
one-half  the  taxes  assessed  on  land  in  whlcb 
he  has  an  undivided  one-half  interest,  and 
when  he  had  never  sustained  any  legal  rela- 
tion of  tenancy  or  other  contract  dealings 
with  the  other  co-tenants  of  bis  grantor,  be 
might,  subsequently  to  the  time  when  be  be- 
came a  co-tenant  with  other  persons,  set  up 
against  them  an  adverse  title  based  on  tax 
Hens  which  accumulated  before  his  purchn$-\ 
although  matured  into  a  title  after  his  pu.-- 
ctaase.  The  authorities  on  which  be  relies  <!<> 
not  sustain  this  contention.  Thns  L^brand 
V.  Haney,  81  Wis.  230,  determined  the  right 
of  one  In  possession  of  land  to  acquire  and  ns- 
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sert  a  tax  title,  and  did  not  at  all  Involve  the 
present  question  of  co-tenaucy.    In  Miller  v. 
Donahue,  96  Wis.  408,  509,  71  N.  W.  900,  It 
did  not  appear  tbat  the  relationship  of  co- 
tenant  existed  when  the  tax  deed  was  acquir- 
ed, nor  did  the  alleged  co-tenant  object  to  its 
assertion.      On  the  contrary,   the  Wisconsin 
court  adheres  to  the  general  rule  of  Inhibi- 
tion against  the  assertion  of  an  adverse  tax 
title  by  a  co-tenant  against  another.     Han- 
uig  T.  Mueller,  82  Wis.  235,  collecting  cases  at 
page  244.  52  N.  W.  98,  at  page  101.    So  Rob- 
erts V.  Thorn,  25  Tex.  728,  78  Am.  Dec.  552, 
sustained  the  acquisition  of  a  patent,  not  of  a 
tax  title,  by  one  who  was  a  co-tenant  with 
ano13ier  under  a  worthless  title.    Nor  Is  this 
contention  of  plaintiff  Justified  by  his  other 
authorities  cited,  which  recognize  tbat  under 
peculiar  circumstances  there  Is  no  relation  of 
trust     and     confidence    between    co-tenants 
which  prohibits  the  acquisition  and  assertion 
of  an  adverse  tax  title  by  one  co-tenant  as 
against  another.     The  review  of  authorities 
for   the   exception   to   the   general    rule   in 
general  and  vague  terms  to  be  found  In  Ste- 
vens T.  Reynolds,  143  Ind.  467,  41  N.  E.  931, 
52  Am.  St.  Rep.  422,  is  expressly  beld  to  be 
obiter,  and  the  general  conclusion  reached  by 
tliat  case  does  not  aid  plaintiff.     And  see 
Bender  v.  Stewart,  75  Ind.  88.    It  may  well 
be,  on  the  one  hand,  that  particular  circum- 
stances, as  an  actual  agreement  between  the 
parties    concerning   the    payment   of    taxes 
(Holterhoff  ▼.  Mead.  36  Minn.  42.  29  N.  W. 
675),  may  serve  to  emphasize  the  relation  of 
trust  and  confidence  normally  subsisting  be- 
tween co-tenants,  and  tbat,  on  tbe  other  hand,  ' 
different  circumstances  may  diminish  or  re- 
move their  reciprocal  obligations  with  respect 
to  the  payment  of  taxes  and  the  assertion  of 
adverse  tax  titles.    Most  of  tbe  cases  cited  by 
I>laintlff,  w1>lcb  more  or  less  directly  tend  to 
support  his  views,  are  of  the  latter  category 
and  are  easily  distinguishable  from  the  one 
at  bar.     Thus  in  Boynton  v.  Veldman,  131 
Mich.  55S.  collecting  cases  at  page  559,  91  N. 
W.  1022  and  at  page  1023,  tbe  complainant 
claimed  under  a  deed  purporting  to  convey 
title  to  the  entire  interest,  although  In  fact  It 
made  blm  a  co-tenant  with  another.     The 
complainant  requested  his  co-tenant  to  aid 
in  procuring  certain  tax  titles  not  in  any 
manner  founded  on  his  default,  because  the 
tnxes  bad  been  levied,  the  land  sold,  and  the 
time  of  redemption  had  expired  before  tbe 
complainant  owned  any  Interest  in  the  land. 
The  co-tenant  never  did  so.    The  complainant 
bought  the  tax  title.    His  co-tenant  never  of- 
fered to,  nor  indicated  his  desire  to,  pay 
part  of  the  taxes  or  to  have  the  purchase  in- 
ure to  his  benefit    Complainant's  vendee  un- 
der a  contract  of  sale  occupied  the  premises 
tor  five  years  without  Interference  from  the 
co-tenant     In  a  suit  to  foreclose  the  land 
contract,  it  was  held  that  the  complainant's 
pnrchase  of  tbe  tax  title  did  not  Inure  to  his 
co-taumf  8  benefit,  and  hence  that  the  defense 


of  complainant's  inability  to  give  a  market- 
able title  was  without  merit.  It  is  evident 
tbat  tbe  normal  relation  of  such  trust  and 
confidence  Involved  In  tbe  case  at  bar  did  not 
exist  In  tbe  Michigan  case.  Nor  did  tbe 
Michigan  case  Involve  a  controversy  in  which 
one  co-tenant  asserted  the  Inhibition  against 
his  co-tenant  of  the  purchase  of  a  mere  tax 
Hen  which  might  have  been  paid  or  redeemed 
before  the  tax  title  came  Into  existence.  In 
tbe  case  at  bar  tbe  tax  titles  through  which 
tbe  plaintiff  claims  were  liens  only  at  tbe 
time  plaintiff  purchased  the  fee  title  and  were 
purchased  and  perfected  by  him  after  be  be- 
came a  co-tenant  In  each  instance  the  claim 
of  the  state  would  have  been  satisfied,  and 
no  tax  title  would  have  accrued,  except  for 
the  affirmative  action  taken  by  the  plaintiff 
to  eliminate  tbe  right  of  redemption  from  the 
tax  certificates.  That  Michigan  case  is  there- 
fore not  inconsistent  with  the  defenses  here 
Interposed,  nor  with  the  general  Michigan 
rule,  which,  as  a  whole,  tends  to  sustain  the 
general  inhibition.  See  Dubois  v.  Campau. 
24  Mich.  360;  Richards  v.  Richards,  75  Mich. 
408,  42  N.  W.  954.  So  Brittln  v.  Handy,  20 
Ark.  381,  73  Am.  Dec.  497,  also  cited  by 
plaintiff,  recognizes  that  the  purchase  of  an 
outstanding  adverse  title  by  a  co-tenant  is 
not  void,  but  may  avail,  unless  the  co-tenant 
elects,  within  a  reasonable  time  to  contribute 
proportionately  to  money  expended  in  Its  pur- 
chase. The  Arkansas  cases,  as  a  whole,  ad- 
here to  the  general  rule,  and  do  not  sustain 
the  plaintiff's  contention  in  this  case.  Moore 
v.  Woodall,  40  Ark.  42;  Burgett  v.  Wlliiford, 
56  Ark.  187,  19  S.  W.  750,  35  Am.  St.  Rep.  96. 
Other  cases  within  the  exception  from  the 
general  rule  of  inhibition  arise  where  the 
land  has  been  assessed  upon  the  tax  books  to 
and  In  the  name  of  owners  of  undivided 
Interests  respectively,  and  when  tbe  owner  of 
each  undivided  Interest  could  have  paid  his 
own  tax  unaffected  by  tbe  fact  of  joint  inter- 
est and  where  the  subsequent  tax  sale  and 
deed  were  based  upon  this  separate  and  in- 
dividual assessment  as  Bennet  v.  N.  C.  S.  L. 
&  I.  Co.,  23  Colo.  470,  477.  48  Pac.  812,  68 
Am.  St  Rep.  281. 

Counsel  for  plaintiff  accordingly  argues 
that  under  section  1604.  Gen.  St  1894,  any 
estate  or  Interest  can  be  protected  by  making 
a  proper  application  to  be  allowed  to  redeem. 
That  section  reads  as  follows :  "Any  person 
who  has,  or  claims  an  Interest  In  or  lien  up- 
on any  piece  or  parcel  of  land  sold,  may  re- 
deem such  estate,  or  Interest  by  paying  Into 
the  treasury  a  proportlonatepartof  tbe  amount 
required  to  redeem  the  whole."  See  Black- 
wood V.  Van  Vlelt  30  Mich.  118.  It  is  not 
clear  why  the  right  to  redeem  an  undivided 
Interest  destroys  the  general  prohibition 
against  the  acquisition  of  a  tax  title  by  one 
co-tenant  adversely  to  another.  Its  purpose 
is  merely  to  enable  one  co-tenant  to  protect 
himself.  It  suggests  no  reason  for  constru- 
ing tbat  statute  so  as  to  Justify  one  owner 
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In  deetroying  the  title  of  the  other.  More- 
over, In  this  case  the  plaintiff  seems  to  have 
failed  to  bring  his  case  within  the  adjudged 
Interpretation  of  that  statute.  If  by  any 
construction,  under  like  circumstances,  he  is 
allowed  to  acquire  a  tax  title  against  his  co- 
tenant,  it  must  be  upon  the  undivided  Inter- 
est which  bears  the  record  "earmarlts"  of 
ownership  by  that  co-tenant  AVray  v.  Litch- 
field, 64  Minn.  309,  67  N.  W.  72.  Our  attMi- 
tion  has  not  been  called  to  the  presence.  In 
this  record,  of  any  evidence  to  that  effect, 
nor  have  we  been  able  to  discover  it.  On 
the  contrary,  notices  to  eliminate  the  right 
of  redemption,  under  the  law  required  to  be 
addressed  to  the  person  In  wbose  name  the 
premises  were  assessed  at  their  date,  were 
addressed,  one  at  least  to  Llgbtbody  and  Mc- 
Call,  and  others  to  plaintiff  himself,  H.  H. 
Hoyt.  It  is  true  that  the  court  found  that 
the  plaintiff  had  paid  the  taxes  due  "upon  bis 
undivided  one-half  of  said  lands"  and  that 
his  tax  certificates  were  upon  the  undivided 
half  "belonging  to  defendant"  This  is  not 
equivalent  to  a  finding  that  the  plaintiff  paid 
taxes  upon  or  acquired  tax  certificates  to  the 
undivided  half  of  said  lands  appearing  upon 
the  records  to  have  been  assessed  in  his 
name,  or  that  they  bore  the  record  "ear- 
marks" of  bis  particular  ownership.  To  so 
construe  the  finding  would  be  to  partially 
contradict  and  to  exceed  the  record.  The 
words  of  ownership  were  used  In  the  finding 
in  a  general  colloquial,  rather  than  in  a  strict 
special,  technical,  and  restricted,  sense.  The 
finding  Is  too  vague  and  indefinite  to  serve 
plaintiff's  purposes.  Evidently  It  was  general. 
There  is,  moreover,  no  assertion  of  claim,  no 
specific  finding,  and  no  proof  that  the  inter- 
est of  each  co-tenant  was  separately  assessed 
as  appeared  in  Bennet  v.  N.  0.  8.  L.  &  I. 
C!o.,  supra.  An  assessment  of  taxes  may  be 
legally,  and  in  practice  constantly  Is,  made 
to  co-tenants  Jointly;  nor  will  it  be  vacated 
because  one  of  two  tenants  in  common  Is 
aamed  as  the  owner.  Black  on  Tax  Titles  (2d 
Ed.)  !  106,  p.  131.  Even  if,  however,  the 
finding  be  construed  most  favorably  to  the 
plaintiff.  It  serves  to  Illustrate  the  unreason- 
ableness of  the  rule  for  which  he  Insists  and 
the  impossibility  of  its  present  application. 
See  Black  on  Tax  Titles,  p.  352,  S  282.  Ac- 
cording to  that  rule,  if  a  co-tenant  has  paid 
taxes  on  a  half  not  bearing  the  "earmarks" 
of  his  particular  ownership,  he,  having  paid 
them  voluntarily  and  without  obligation  so 
to  do,  has  lost  his  money.  If  he  had  paid 
taxes  on  a  half  bearing  his  own  "earmarks" 
be  thereby  discharged  the  obligation  of  his 
own  land  to  the  state,  and  has  no  remedy, 
and  can  base  no  adverse  title  upon  the  per- 
formance of  his  own  duty.  So,  also,  according 
to  plaintiff's  theory.  If  a  co-tenant  has  ac- 
quired a  tax  title  to  an  undivided  Interest 
not  bearing  the  "earmarks"  of  his  own  own- 
ership he  cannot  assert  that  it  affected  bis 
co-tenant's  title  more  or  less  than  his  own; 
and  if  be  has  acquired  a  tax  title  on  an  un- 


divided Interest  bearing  the  "earmarks"  of 
his  particular  ownership,  he  may  have 
strengthened  his  own  title,  bat  he  lias  not 
prejudicially  affected  that  of  his  co-tenant 
In  this  case,  plaintiff  on  bis  own  theory  seems 
to  have  perfected  a  tax  title  to  land  assessed 
in  the  name  of  the  former  co-tenants  (Ught- 
body  and  McCall),  which  is  of  no  avail  to 
him  for  present  purposes,  because  It  does  not 
bear  the  earmarks  of  his  particular  owner- 
ship and  to  have  perfected  other  tax  titles 
to  an  interest  assessed  In  his  own  name, 
which  are  of  no  avail  to  him  here  becanse 
they  serve  to  merely  strengthen  his  record 
title. 

2.  Other  assignments  of  error  present  flie 
question  whether  the  record  shows  suffldeot 
proof  by  the  defendants  of  their  heirship  to 
John  LIghtbody  who  was  the  owner  of  tlie 
undivided  Interest  in  the  land,  and  that' be 
was  dead.  The  court  found  this  to  be  a  fact 
The  evidence  Justified  this  finding:  A  wit- 
ness, whose  wife  and  the  wife  of  deceased 
were  half  sisters  and  who  knew  the  family 
well,  with  whom  one  of  the  children  lived 
for  two  years,  and  who  knew  the  grand- 
mother, and  with  whose  family  the  dead 
husband  and  wife  had  exchanged  visits,  who 
talked  to  both  of  them  about  their  ehildrai, 
and  who  was  so  well  acquainted  with  the 
family  that.  If  there  had  been  any  more  bein, 
he  would  have  known  of  it,  was  the  only 
witness  on  this  subject  He  testified  to  tbe 
relationship  of  husband  and  wife  between 
John  and  Kate  Llgbtbody;  that  the  defoid- 
ants  were  the  heirs,  and  the  only  heirs,  of  tbe 
deceased ;  that  the  names  of  such  heirs  were 
as  appear  in  this  record;  and  that  both  hn»- 
band  and  wife  were  dead,  as  found  by  tbe 
trial  court  The  evidence  of  a  witness  whose 
knowledge  with  reference  to  the  subject  was 
derived  from  an  Intimate  acquaintance  with 
the  family  is  admissible  as  to  such  facts  of 
family  history  as  marriage,  kinship,  name, 
and  death.  See  Backdahl  v.  Grand  Lodge, 
46  Minn.  61,  48  N.  W.  454;  1  Greenlf.  on 
Ev.  {  114  et  seq.;  Abbott's  Trial  Ev.  (2d  Ed.) 
p.  121,  i  39. 

These  conclusions  render  it  unnecessary  t» 
consider  the  validity  of  plalntifTs  tax  title» 
and  other  questions  raised  In  the  briefB. 

Order  affirmed. 


LIGHTBODT  et  al.  ▼.  LAMUERS  et  al. 

(Supreme  Goart  of  Minnesota.    June  1,  1906.> 

1.  MOBTaAOES— F0KECI.0SUBK    BT    ADVERTISE- 

HENT— Redemption. 

The  provisions  of  the  statutes  which  confer 
tbe  right  to  redeem  from  a  foreclosure  of  a 
mortgage  by  advertisement  and  wiiich  regulate 
its  existence  are  remedial  in  ciiaracter  and 
should  receive  such  liberal  constraction  as  will 
advance  the  remedy,  rather  than  restrict  tb» 
right  of  redemption. 

[Ed.  Note. — ^For  coses  in  point  see  vol.  33, 
Cent  Dig.  Mortgages,  {{  1693-1695.] 

2.  Same— RiqHT  to  REnsEM— Paoor  of  Heib- 

SHIP. 

Proof  of  heirship  of  a  person  entitled  to 
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redeem  !s  snfficlent  proof  of  the  right  to  redeem 
without   the    production    of   any    document   or 
record,  where  it  doeB  not  appear  that  any  pro- 
bate proceedings  have  been  completed. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Cook  County; 
Homer  B.  Dibell,  Judge. 

Action  by  Arthur  Lightbody  and  others 
against  Theodore  L.  Lammers  and  others. 
Findings  for  plaintiff.  From  an  order  de- 
nying defendants'  motion  to  amend  the  find- 
ings and  for  a  new  trial,  they  appeal.  Af- 
firmed. 

John  A.  Keyes,  for  appellants.  S.  T.  &  Wm. 
Harrison  and  Francis  H.  De  Oroat,  for  re- 
spondents. 

JAG6ARD,  J.  In  this  case  one  John 
Lightbody  executed  a  mortgage  covering  cer- 
tain lands  involved  in  this  litigation.  That 
mortgage  was  assigned  to  the  defendant  and 
appellant,  who  foreclosed  It  by  advertise- 
ment The  plaintiffs  and  respondents  sought 
to  redeem  from  the  foreclosure  sale  as  the 
heirs  at  law  of  John  Ughtbody,  deceased. 
Under  the  findings  of  fact  and  conclusions 
of  law,  the  plaintiffs  were  entitled  to  Judg- 
ment. From  an  order  denying  defendant's 
motion  to  amend  the  findings  of  fact  and 
conclusions  of  law,  and  for  a  new  trial, 
this  appeal  was  taken. 

The  first  of  defendant's  two  propositions, 
on  this  appeal.  Is  that  the  plaintiffs  did  not 
soffldently  show  themselves  to  be  the  heirs 
of  John  Ughtbody.  The  court  found  as  a 
fact  that  they  were  such  heirs  upon  sufficient 
evidence.  The  question  in  this  record  was 
essentially  the  same  as  that  previously  de- 
cided by  this  court  in  Hoyt  v.  Lightbody 
(decided  this  term)  108  N.  W.  843.  The 
second  proposition  made  by  the  defendants 
on  this  appeal  Is  that  the  plaintiffs  did  not 
produce  any  evidence  of  their  heirship  or 
any  reas<Hi  entitling  them  to  redeem,  and 
that  therefore  did  not  as  a  matter  of  fact 
redeem  the  premises.  There  was  no  proof 
that  any  instrument  showing  title  to  the 
premises  was  presented  to  the  sheriff  at  the 
time  of  the  attempted  redemption,  or  that  there 
was  any  Instrument  of  record  showing  that 
the  plaintiffs  claiming  to  redeem  bad  the 
right  to  redeem.  Upon  the  death  of  Light- 
body  and  his  wife,  as  found  by  the  court, 
the  estate  descended  to  the  plaintiffs  as  his 
heirs  at  law.  No  act  or  decree  of  court  was 
essential  to  vest  the  title  in  them.  It  was 
vested  by  operation  of  law.  This  case  was 
not  within  the  statutory  specification  of  evi- 
dences of  right  to  redeem  to  be  produced  to 
the  sheriff. 

The  plaintiffs'  right  to  redeem  was  not 
based  on  (1)  a  Judgment;  nor  (2)  of  a  deed 
of  conveyance  or  mortgage;  nor  (3)  any  other 
lien.  See  section  6042,  Gen.  St  1884.  No 
final  decree  had  been  entered  in  the  probate 
court  It  does  not  appear  that  there  was  any 
document  or  record  in  existence  by  the  pro- 
duction of  which  the  right  to  redeem  could 


have  been  proven.  The  secUons  which  con- 
fer the  right  to  redeem  and  regulate  it» 
exercise  are  like  the  rest  of  the  statutes  to- 
foreclose  crude  and  imperfect  Being  of  a 
remedial  character,  they  should  receive  such 
liberal  construction  as  would  advance  the 
remedy  rather  than  restrict  the  right  of 
redemption.  Young,  J.,  In  Tlnkcom  v.  Lewis,. 
21  Minn.  182;  Williams  v.  Lash,  8  Minn. 
496  (Gil.  441);  Wilson  v.  Hays,  40  Minn.  533,. 

42  N.  W.  467,  4  I*  R.  A.  196,  12  Am.  St  Rep. 
754;  Sardeson  v.  Menage,  41  Minn.  314,  316,^ 

43  N.  W.  66.  The  purpose  of  the  production 
of  the  instruments  required  as  evidence  of 
right  to  redeem  is  a  temporary  one  of  satis- 
fying the  sheriff  of  the  existence  of  that 
right  They  need  not  be  recorded  and  are 
not  muniments  of  title.  Todd  v.  Johnson, 
50  Minn.  810,  314,  62  N.  W.  864.  It  was  not, 
therefore,  essential  to  the  right  of  plaintiff 
to  redeem  that  under  the  circumstances  of 
this  case  any  Instrument  or  record  should  be- 
produced  by  them  to  the  sheriff  or  that  any 
proceedings  in  the  probate  court  should  have- 
been  taken.  Proof  of  heirship  was  sufficient 
proof  of  the  right  to  redeem. 

Order  affirmed. 


EOLBB   V.   BOYLB)   et  al. 
(Supreme  Court  of  Minnesota.    July  27,  1906.> 

1.  Tbiai/— DisMissAi.  or  Action. 

The  cause  of  action  set  forth  in  the  com- 
plaint was  based  upon  allegations  of  a  con- 
spiracy l)etween  two  defendants  to  defraud  plain- 
tiff in  an  exchange  of  land  owned  by  one  of  the 
defendants.  The  evidence  wholly  failed  to  show 
any  concert  in  project  or  in  action,  but  did 
tend  to  show  relationship  of  principal  and  agent 
between  the  defendants.  The  court  dismissed 
the  action  as  to  the  principal,  and  the  jnry 
found  for  the  other  defendant  It  is  held  that 
there  was  no  prejudicial  error  in  the_  order  of 
the  trial  court  in  dismissing  the  action  as  to 
the  principal  at  the  close  of  plaintiff's  case. 

2.  Witnesses— Gboss-Exauination. 

The  trial  court  was  within  its  discretion,, 
under  the  issues  raised  by  the  pleadings,  ia 
permitting  the  defendants  upon  cross-examina- 
tion of  plaintiff  to  show  his  various  experiencea 
in  real  estate  transactions. 

3.  Appeal  —  Review  —  Objxctions  to  In- 
btbuctions. 

Technical  or  verbal  error  or  unintentional 
miastatemetns  of  law  or  fact  in  the  charge  of 
the  trial  court  to  a  jviiy,  which  could  have  been 
corrected  at  the  trial  if  the  attenion  of  the  triaf 
court  had  been  directed  to  them,  are  not  suf- 
ficient ground  for  reversal  in  case  of  failure  of 
objecting  counsel  to  direct  the  attention  of  the 
court  to  8u<^  error  or  misstatements.  Bteinbaner 
V.  Stone,  88  N.  W.  754,  85  Mhm.  274,  followed' 
and  applied. 

[Ed.  Note. — For  cases  in  point  see  vol.  46, 
Cent.  Dig.  Trial,  {  028.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Blue  Earih 
County;    James  H.  Qulnn,  Judge. 

Action  by  Ernest  F.  Kolbe  against  Mark 
Boyle  and  Sandy  McDonald.  Verdict  for  de- 
fendants. From  an  order  denying  a  new 
trial,  plaintiff  appeals,    Afilrmed. 
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was  receiver.  It  was  contended  that  Stephen 
Lamm  at  the  time  of  his  death  was  the  own- 
er of  50  shares  of  capital  stock  of  that  cor- 
poration of  the  par  value  of  $100  per  share. 
Objections  to  the  allowance  of  the  claim  were 
duly  made,  and  the  court  allowed  the  claim 
in  fulL  Appeal  was  talcen  to  the  district 
court,  where,  upon  pleadings  framed,  the 
court,  after  bearing,  filed  findings  in  favor 
of  the  plalntifT.  From  an  order  denying  a 
motion  for  a  new  trial  this  appeal  was  taken. 
1.  The  defendant  insists  that  because  plain- 
tiff failed  In  fact  to  introduce  any  evidence 
showing  that  the  corporation  was  of  such  a 
character  that  stockholders  were  legally  lia- 
ble to  a  statutory  assessment  upon  their 
stock,  the  plaintiff  failed  to  make  out  a  cause 
of  action.  Tlie  complaint  alleged  that  the  cor- 
poration was  of  such  a  character.  The  an- 
swer c<mtained  a  general  denial,  and  set  up 
other  defenses  consistent  only  with  the  right 
to  assess  stodiholders.  It  did  not  set  up  as 
a  separate  defense  that  the  corporation  was 
not  of  such  a  class  that  Its  stock  was  subject 
to  statutory  assessment  The  course  of  the 
trial  also  might  reasonably  be  construed  to 
have  waived  the  question.  At  the  hearing  in 
the  original  proceedings  against  the  corpora- 
tion which  are  contemplated  by  the  act  pro- 
viding for  "the  better  enforcement  of  liabil- 
ity of  stockholders  of  coriwrations"  (chapter 
272,  p.  31B,  Laws  1899),  the  court  is  requir- 
ed to  consider  proofs  entirely  "as  to  what 
parties  are  or  may  b«  liable  as  stockhold- 
era  of  said  corporation,  and  the  nature  and 
extent  of  such  liability"  and  whether  the 
assessment  made  at  such  hearing  is  neces- 
sary. The  order  and  assessment  by  that 
court  are  necessarily  based  upon  a  determi- 
nation that  the  corporation  is  of  the  class 
whose  stock  is  assessable,  and  not  of  the  ex- 
cepted class  mentioned  in  section  3,  art  10, 
Constitution  of  Minnesota.  That  section 
reads  as  follows:  "Each  stockholder  in  any 
corporation,  excepting  those  organized  for 
the  purpose  of  carrying  on  any  kind  of  manu- 
facturing or  mechanical  business,  shall  be 
liable  to  the  amount  of  the  stock  held  or 
owned  by  him."  The  order  and  assessment 
in  these  preliminary  proceedings  Is  expressly 
made  conclusive  "as  to  all  matters  relating  to 
the  amount  of,  the  propriety  for,  and  the 
necessity  for,  said  assessment."  Section  3, 
c.  272,  p.  316,  Laws  1899;  Straw,  etc.,  Mfg. 
Co.  V.  L.  D.  Kllboume,  80  Minn.  125,  at  page 
136.  83  N.  W.  36.  Jurisdiction  of  the  cor- 
iwratlon  Is  Jurisdiction  of  the  stockholders 
in  these  respects.  Id.  And  see  Great  West- 
ern Telegraph  Co.  v.  Purdy,  162  U.  S.  329,  16 
Sup.  Ct  810,  40  L.  Ed.  986;  collecting  cases 
at  page  33o  of  162  U.  8.,  page  810  of  16  Sup. 
Ct  (40  L.  Ed.  990).  Under  the  adjudicated 
construction  of  the  act  the  stockholders' 
rights  of  defense  are  fully  protected.  "A  per- 
son sued  as  a  shareholder  may  show,  if  he 
can,  that  he  is  not  a  shareholder  at  all,  or 
that  he  is  not  the  holder  of  so  large  a  stock 


as  is  alleged,  or  that  he  has  discbarged  bis 
liability  or  that  he  has  a  claim  agahist  tlw 
corporation,  which  he  may  in  law  or  In  eijDlty 
set  off  against  the  claim  or  Judgment  bi  as- 
sessment or  he  may  make  any  other  defeosc 
which  is  personal  to  himself."  Straw,  etc, 
▼.  Kllboume  Co.,  80  Minn.  125,  88  N.  W.  Sa 

It  Is  not  necessary  to  here  decide  whether 
the  objecting  stockholders  should  have  ap- 
plied directly  to  the  court  making  the  ori^- 
nal  order  of  assessment  and  there  hsTe 
raised  the  question  of  corporate  character  or 
whether  they  should  have  affirmatively  plead- 
ed the  defense  In  these  proceedings.  He  has 
done  neither.  The  burden  was  on  hlm  to 
attack  the  original  order  and  assessment 
He  has  not  borne  that  burden.  Nor  does  it 
appear  In  the  record  that  this  is  a  defense 
upon  the  merits.  The  defendant  has  not 
shown,  or  offered  to  show,  that  the  Btadk  was 
not  In  point  of  fact  assessable.  It  Is  plain 
that  authorities  are  not  relevant  which,  for 
example,  require  that  In  a  direct  action  on  a 
contract  to  enforce  stodcholders'  liability  the 
articles  of  incorporation  must  be  proved,  as 
Utley  V.  Union  Tool  Co.,  11  Gray  (Mass.)  139i 
And  see  Mpls.  Harvester  Works  ▼.  Libby. 
24  Minn.  327.  Such  proceedings  are  direct 
and  complete  This  is  a  secondary  proceed- 
ing based  upon  a  previous  action  In  wUcb 
the  character  of  the  oorporatlon  and  the 
assessabllity  of  its  stock  have  been  Judicially 
determined. 

2.  It  Is  made  the  duty  of  the  assignee  or 
receiver,  appointed  by  the  court,  in  the  proper 
proceedings  to  institute  and  maintain  an  ac- 
tion or  actions  against  any  and  every  part? 
liable  on  account  of  any  share  or  shares  of 
stock  who  has  failed  to  pay  the  amount  as- 
sessed against  the  same.  Section  6,  c  272,  p. 
317,  Laws  1899.  Defendant  contends  that  the 
presentation  of  a  claim  in  probate  court  Is 
not  an  action  within  the  meaning  of  that 
section,  it  is  obvious  that  the  terms  "action 
or  actions"  were  not  used  by  the  statutes 
in  the  technical  and  strict  common-law  sen^e 
but  in  the  wider  and  more  general  sense  car- 
rent  under  Code  practice.  The  statute  re- 
quires the  collection  of  the  assessment  by  ap- 
propriate proceedings.  The  one  adopted  br 
the  receiver  was  the  proper  one  to  this  end. 

3.  The  court  found  that  at  the  time  of  his 
death,  deceased  was  a  stockholder  In  the 
corporation.  The  defense  claims  that  the 
evidence  does  not  Justify  the  finding  but 
shows  that  the  only  interest  he  ever  had  in 
the  stock  In  question  was  as  a  holder  thereot 
as  collateral  security.  Upon  an  examina- 
tion of  the  relevant  testimony  we  are  of  the 
opinion  that  it  is  sufficient  to  sustain  the 
conclusion  of  the  trial  court,  within  the  fa- 
miliar rule  on  that  subject 

The  other  assignments  of  error  show  no  rea- 
son for  reversing  the  order  of  the  triAl 
court,  and  call  for  no  qtedal  discussion. 

Order  affirmed. 


Digitized  by 


Google 


Minn.) 


STATE  T.  COWING. 


851 


BTATH  ▼.  COWING. 
(Supreme  Court  of  Minnesota.    July  27,  1906.) 

RAX>K  —  BtIDKNCK  —  RXSIBIANOB  —  COBBOB- 
OBATIOR— ETIDENCS  OT  PETSICIARS. 

A  new  trial  Is  granted  a  defendant  con- 
Tleted  of  rape  for  three  reasons : 

(1)  The  record  does  not  sufficiently  show  the 
specific  acts  of  resistance  upon  the  part  of  the 
prosecutrix  within  the  requirements  of  law. 

In  a  prosecution  for  rape,  resistance  by  the 
female  is  of  necessity  an  issue  only  as  it  is 
involved  in  the  proof  of  her  want  of  consent, 
which  is  always  required.  To  show  such  un- 
willingness her  resifitance  must  be  proportion- 
ate to  the  occasion  under  the  circumstances  and 
at  the  time  of  the  act  complained  of.  In  ordl- 
nary  cases,  there  must  be  resistance  to  her  ut- 
most, or  at  least  to  the  extent  of  her  ability. 
In  peculiar  cases,  a  less  degree  may  be  suifi- 
cient.  In  exceptional  cases,  rape  may  be  made 
out  without  any  proof  of  resistance. 

(2)  The  testimony  of  the  prosecutrix,  some- 
what inconsistent  in  itself,  and  in  a  number  of 
respects  impeached  by  her  own  former  testi- 
mony upon  preliminary  examination,  was  cor- 
roborated in  a  measure,  but  largely  by  the 
testimony  of  her  sister,  who,  together  with  her, 
destroyed  the  natural  and  best  corroborating 
evidence. 

(3)  The  inference  t«  be  drawn  from  the  nn- 
satisfactory  testimony  of  the  two  physicians 
who  examined  the  prosecutrix  was  negatively  in 
favor  of  the  state  in  some  respects.  But  that 
testimony,  as  a  whole,  justified  inference  ad- 
verse to  the  state  because,  inter  alia,  the  phy- 
sicians were  not  called  until  five  and  seven  days 
respectively  after  the  time  of  the  alleged  inter- 
course, and  found  no  evidence  of  bruises  or 
nrarks  on  her  person  traceable  to  the  violence 
of  the  struggle.  Order  reversed  and  new  trial 
granted. 

[EJd.  Note. — For  cases  in  point,  see  vol.  42. 
Cent  Dig.  Rape,  §{  13,  74.] 
Start,  C.  J.,  and  Lewis,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Oourt,  Martin  0>unt7; 
James  H.  Qnlnn,  Judge. 

George  B.  Cowing  waa  conTlcted  of  crime, 
and  from  an  order  denying  a  new  trial  he 
appeals.    Reversed. 

S.  J.  Abbott  and  Mathwtg  &  Basse,  for 
appellant  B.  T.  Tomig,  Atty.  Gen.,  J.  B. 
Palmer,  Co.  Atty.,  and  E.  O.  Dean,  for  the 
State. 

JA6GARD,  3.  This  is  an  appeal  from 
an  order  denying  a  new  trial.  The  defendant 
was  convicted  of  the  crime  of  rape  and  sen- 
tenced to  9%  years'  confinement  at  hard  la- 
bor at  the  State  Prison.  He  was  a  farmer, 
49  years  of  age,  and  had  a  family  of  seven 
children,  including  his  oldest  son,  22  years 
of  age.  He  was  never  before  accused  of 
any  crime,  and  had  lived  continuously  for 
many  years  on  a  farm  adjoining  the  farm 
of  the  father  of  the  complaining  witness. 
The  houses  were  about  three-quarters  of  a 
mile  apart  Apart  from  some  trouble  with 
rheumatism,  the  defendant  was  a  man  of 
at  least  ordinary  strength  and  weighed  about 
165  pounds.  The  complaining  witness  was 
unmarried,  28  years  of  age,  had  done  the 
usual  work  of  a  girl  on  the  farm,  was  about 
6  feet  tall,  and  weighed  about  1(X)  pounds. 


Tlie  testimony,  read  tn  the  light  of  the  trial 
court's  memorandum,  tended  to  show,  but 
not  satisfactorily,  that  she  had  not  the  aver- 
age mental  endowment,  nor  ordinary  physical 
strength,  and  that  she  had  suffered  from 
continued  ill  health.  The  complainant's  ver- 
sion is  that  when  she  was  in  the  kitchen 
defendant  came  In  softly  "and  grabbed  me 
with  my  arms  tight  back  of  me  and  said, 
'Lizzie,  we  are  going  to  have  some  fun.* 
I  said,  'No,  I  don't  want  no  fun,'  dragging 
me.  After  I  said  I  didn't  want  any  fun, 
he  grabbed  me  with  both  arms  again.  When 
he  grabbed  me  the  first  time  I  was  standing 
by  the  stove  with  my  back  toward  the  door. 
When  he  grabbed  me  the  second  time  I  was 
standing  the  same  way.  Tben  he  jerked 
me  around,  my  face  to  the  east  and  my  arms 
back  of  me,  and  grabbed  me  tight,  dragging 
me  out  of  the  kitchen  In  through  the  door 
Into  the  front  room  south  of  the  kitchen. 
While  he  was  dragging  me  I  tried  to  flght 
and  get  away  as  bnrd  as  I  could,  and 
screamed  and  hollered  as  loud  as  I  could. 
I  said  for  him  to  leave  me  alone,  let  go  of  me, 
but  he  dragged  me  In  farther  and  throwed 
me  on  the  couch  with  my  arms  under  me 
and  throwed  me  on  my  hands.  I  don't  know 
how  large  the  couch  Is.  Thai  he  kicked 
his  left  knee  below  my  chest  and  pressed 
me  down,  and  grabbed  with  his  left  hand 
Into  my  throat  and  choked  me  as  hard  as 
he  could,  and  with  his  right  hand  he  rushed 
up  my  clothes  so  quick,  atod  then  he  had 
sexual  Intercourse  with  me.  It  caused  me 
to  flow  blood  all  over  my  skirt  I  see  him 
when  be  got  off  me.  There  was  blood  on 
his  right  hand,  across  bis  fingers,  and  across 
the  whole  length  of  his  hand.  This  Inter- 
course caused  me  pain.  My  throat  was  sore, 
and  I  was  lame  all  over.  It  caused  me  pain 
when  he  was  doing  this.  My  head  ached. 
It  hurt  me  at  the  time  he  was  doing  this 
hard,  Just  as  though  some  one  was  running 
a  knife  through  me  and  tearing  me  all  to 
pieces.  I  did  not  in  any  manner  consent 
to  that  intercourse.  I  was  not  willing  that 
he  should  have  It  with  me.  I  tried  just 
as  hard  as  I  could  to  get  away.  After  he 
did  this  he  went  right  off.  When  he  got 
off  my  person  he  rushed  his  clothes  right 
up  quick  with  both  hands  and  then  went 
right  out"  The  defendant's  version  is  that 
he  drove  to  the  house  where  the  complain- 
ing witness  lived,  asked  where  her  father 
was,  and  inquired  if  her  father  bad  left 
any  money  to  pay  for  the  threshing  for  which 
he  owed  the  defendant  The  witness  came 
to  the  door,  opened  it,  passed  outside,  and 
said  she  thought  he  was  hard  on  them  In 
more  ways  than  one.  When  he  asked  her 
what  she  meant,  she  replied  he  knew  well 
enough;  that  he  and  his  wife  had  broken 
up  the  love  match  between  her  and  the 
defendant's  son  Harry;  and  that  If  he  and 
his  wife  had  not  Interfered  they  would  have 
been  married  some  time  ago.  Defendant 
says  he  tried  to  reason  with  her,  but  that 
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she  grew  angry  and  abased  him,  and  threat- 
ened that  she  would  get  even  U  she  had  to 
Injure  herself.  Defendant  drove  away  while 
she  continued  gesticulating  wildly  and  shout- 
ing In  a  violent  manner.  When  he  ascer- 
tained that  a  warrant  had  been  issued  for 
hts  arrest,  he  telephoned  the  sheriff  that  he 
would  appear  the  nert  day.  Accordingly 
he  went  to  the  county  seat  and  surrendered 
himself  to  the  sheriff,  as  he  had  agreed  to. 
The  testimony  as  to  what  happened  at  the 
time  (Friday)  Is  confined  to  the  complaining 
witness  and  the  defendant  The  bouse  was 
Isolated,  so  that  It  might  well  have  been 
that  her  outcries.  If  she  made  them,  could 
not  have  been  heard.  There  was  no  one  else 
besides  them  in  the  house.  Her  father  and 
sister  returned  In  the  afternoon,  had  din- 
ner, remained  a  short  time,  left  for  some  er- 
rands, and  did  not  return  imtil  evening,  and 
in  the  evening  for  the  first  time  her  sister 
ieamed  what  bad  happened. 

Certain  assignments  of  error  on  this  ap- 
peal, directed  to  the  rulings  on  evidence  and 
the  charge  of  the  court,  have  been  examined 
and  found  not  sufficient  to  Justify  a  reversal. 
They  call  for  no  particular  reference  beyond 
the  expression  of  the  opinion  that  a  wide 
latitude  should  b«  allowed  the  defense,  espe- 
cially In  the  examination  of  the  prosecutrix 
as  to  her  narrative  and  as  to  her  physical 
and  mental  condition,  including  her  con- 
duct upon  the  witness  stand,  and  that  the 
correctness  of  the  court's  charge  as  to 
the  extent  of  resistance  is  very  doubtfoL 
The  record  fairly  presents  the  merits  of 
the  controversy.  The  appeal  is  not  one  to 
be  decided  upon  mere  technicalities,  but  xip- 
on  other  assignments  of  error  which  ques- 
tion the  sufficiency  of  the  evidence  to  justify 
the  conviction.  The  trial  was  conducted 
with  manifest  care  and  effort  at  fairness; 
the  convicted  man  wns  well  defended;  the 
inemornndum  of  the  trial  Judge  evidences 
deliberate  and  Impartial  conaideration,  and 
the  record  shows  doubts  as  to  many  material 
matters  which  he  could  resolve  better  than  an 
appellate  tribunal  dealing  only  with  a  mere 
printed  record;  the  propriety  of  granting  a 
new  trial  is  not  entirely  clear.  The  conclu- 
sion, liowever,  has  been  reached  that  to  so 
order  will  conduce  to  the  administration  of 
justice  because  of  the  following  three  rea- 
sons: 

1.  The  principal  question  presented  by  the 
rocord  concerns  the  sufficiency  of  the  testi- 
mony of  the  prosecutrix  to  show  the  degree  of 
resistance  to  the  assault  charged  which  the 
law  requires.  That  degree,  In  the  nature  of 
things  difficult  of  determination,  has  been  the 
subject  of  much  legal  controversy. 

It  is  of  course  true  that,  if  a  female  of 
the  age  of  consent  voluntarily  permits  Inter- 
course, rape  is  not  made  out.  Mere  verbal 
unwillingness  does  not  amount  to  want  of 
consent,  and  may  amount  to  invitation.  The 
utmost  reluctance  accompanied  by  the  utmost 
rciiistanc*     is    undoubtedly     sufficient.    Be- 


tween these  two  extremes  the  antborities  ai« 
not  In  harmony  as  to  what  degree  of  re^t- 
ance  Is  necessary.    On  the  one  hand,  a  se- 
ries  of   cases   requires    extreme    oppo«ti<s>. 
In  State  v.  Bnrgdorf.  53  Mo.  67.  after  hold- 
ing that  proof  of  the  ntmost  relnctanee  aod 
the  utmost  resistance  on  the  part  of  tbe  fe- 
male was  essential  to  make  out  a  rape,  tbe 
court  said:    "The  'passive  policy,'  or  a  mere 
halfway  case,  will  not  do."    And  see  State 
V.  Patrldk,  107  Mo.  147,  17  S.  W.  668.     So  in 
People  V.  Brown,  47  Cal.  449,  It  was  held  tha: 
equivocal  resistance  not  of  a  very  deddec 
character  Is  Insufficient.    In  Brovm  v.  St:t' 
(Wis.)  106  N.  W.  53fl,  the  rule  U  said  to  be: 
"That  In  order  to  constitute  a  rape  tbere  mur: 
not  only  be  an  entire  absence  of  mental  coc- 
sent  or  assent,  but  there  mnst  be  tbe  vehem- 
ent   exercise   of    evei-y    physical    means   or 
faculty  within  the  woman's  power  to  resist 
and  a  persistence  In  such  resistance   until 
the  i^ense   is  consummated,"    And    see  0'- 
Boyle  V.  State,  100  Wis.  296,  75  N.  W.  998. 
Other  cases  requiring  the  utmost  reluctance, 
which    are    numerically    greatest    and    tbe 
utmost  resistance,   will   be   found    oollected 
In  note  8   on   page  861,   23    Am.    &    Bag. 
Eincy.   Law    (2d   Ed.).    On   the    otber    band 
there  are  authorities  which  refuse  to  recog- 
nize  opposition   to   this   degree.    Of   tbe«ip. 
the  most  conspicuous  Is  State  t.  Shields,  4S 
Conn.  256.    At  page  264,  Park,  G.   J.,  said: 
"While  It  may  be  expected  in  suCb  cases  from 
the  nature  of  the  crime  that  the  utmost  re- 
luctance would  be  manifested,  and  the  ut- 
most resistance  made  which  the  drcmnstan- 
ces  of  a  particular  case  would  allow,  still,  to 
hold  as  a  matter  of  law  that  such  manifesta- 
tion and  resistance  are  essential  to  the  exist- 
ence of  tbe  crime,  so  that  the  crime  could  not 
be  committed  If  they  were  wanting,  would  be 
going  farther  than  any  weil-consldered  case 
In  criminal   law   has   hitherto  gone.    Such 
manifestation  and  resistance  may  have  beeo 
prevented  by  terror  caused  by  ttireats  of  in- 
stant death,  or  by  tbe  exhibition  of  brutal 
force  which  made  resistance  utterly  useless; 
and  other  causes  may  have  prevented  such 
extreme  opposition  and  resistance  as  a  re- 
quest makes  essential.    The  Importance  of 
resistance  Is  simply  to  show  two  elements 
In  the  crime — carnal  knowledge  by  force  by 
one  of  the  parties,  and  nonconsent  by  tbe 
other.    These  are  essential  elements,  and  the 
Jury  must  be  fully  satisfied  of  tb^r  exist- 
ence In  every  case  by  the  resistance  of  the 
complainant  If  she  had  the  use  of  her  fac- 
ulties and  physical  powers  at  the  time,  and 
was  not  prevented  by  terror  or  the  exhibition 
of  brutal  force.    So  far  resistance  by  the  com- 
plainant Is  important  and  necessary;   but  to 
make  the  crime  hinge  on  tbe  uttermost  exer- 
tion tbe  woman  was  physically  capable  of 
making  would  be  a  reproach  to  the  law  as 
well  as    to  common    sense."     In    Common- 
wealth V.  McDonald,  110  Mass.  405,  It  was 
held  that  the  following  Instruction  of  the  trial 
Judge  was  correct  namely:    "The  act  of  tbo 
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defendant  must  have  been  without  any  con- 
sent on  the  woman's  part;  that  tbe  defendant 
must  havb  sufficient  force  to  accomplisb  his 
purpose;  and  that  the  degree  of  resistance 
was  frequently  essential  In  determining 
whether  the  want  of  consent  was  real;  but 
that  there  was  no  mle  of  law  requiring  the 
jury  to  be  satisfied  that  the  woman,  accord- 
ing to  their  measure  of  her  strength,  used  all 
tbe  physical  force  in  opposition  of  which  she 
was  capable."  It  is  pointed  out  In  People  t. 
Dohrlng,  59  N.  T.  374,  at  page  386,  17  Am. 
Bep.  349,  that  Reg.  v.  CampUn,.!  Cox,  0.  O. 
220,  1  Car.  &  K.  746,  inyolved  the  use  of 
liquor  as  the  means  of  depriving  the  pros- 
ecutrix of  a  want  of  consent.  And  In  Com- 
monwealth T.  Roosnell,  143  Mass.  32,  40,  8 
N.  B.  T47;  Commonwealth  y.  McDonald  is 
treated  as  a  case  in  which  tbe  consent  was 
procured  by  fraud.  In  State  v.  Sudduth,  62 
S.  C.  488,  30  8.  B.  408,  It  Is  held  that  it  is 
sufficient  if  a  woman  shall  show  her  imwill- 
Ingness  by  word  and  act,  and  that  it  was  not 
proper  to  require  resistance  to  the  utmost  of 
her  ability.  The  conflict  of  these  views  of 
the  law  is  often  regarded  as  direct  and  ir- 
reconcilable. They  are  strikingly  contrasted 
by  Mr.  Justice  Brewer  In  State  t.  Buth,  21 
Kan.  683.  He  there  concluded.  In  har- 
mony with  the  general  rule,  that  force  may  be 
actual  or  conatructlTe  and  that  yielding  to 
either  is  not  rape,  and,  following  the  Connec- 
ticut case,  Just  cited  that  It  is  not  esential  for 
the  female  to  make  tbe  utmost  resistance; 
that  if,  in  consequence  of  threats  or  display 
of  force,  she  submit  through  fear  of  death 
or  of  great  personal  injury  the  ofFense  is  com- 
plete. 

Tbe  inconsistency  between  the  Tarions  for- 
nralse  of  the  rule  will  largely,  but  not  en- 
tirely, disappear,  as  usually  happens,  when 
the  rule  laid  down  in  IndlTldual  Instances  Is 
construed  in  connection  with  the  particular 
facts  under  consideration  in  each  case  respec- 
Uvely.  There  may  be  cases  in  which  to  place 
undue  emphasis  upon  its  requirement  Im- 
properly will  convert  the  issue  into  the  trial 
not  of  the  man  but  of  the  woman.  Resist- 
ance is  necessarily  relative.  It  Is  according- 
ly not  necessarily  Illogical  for  courts  to  ap- 
ply tbe  general  rule  requirement  of  most 
vifTorons  resistance  to  common  cases  and  to 
modify  It  in  varying  degrees  and.  peculiar 
circumstances  and  to  refuse  to  apply  It  to 
exceptional  cases.  Clearly  the  leading  case 
on  the  subject  is  People  t.  Dohrlng,  59  N.  Y. 
.^74,  17  Am.  Rep.  849.  It  Is  there  said,  inter 
alia:  "Certainly,  if  a  female,  apprehending 
tbe  purpose  of  a  man  to  be  that  of  having 
carnal  knowledge  of  her  person  and  remain- 
ing conscious,  does  not  use  all  her  own  pow- 
ers of  resistance  and  defense  and  all  her  pow- 
ers of  calling  others  to  her  aid,  and  does 
yield  before  being  overcome  by  greater  force, 
or  by  fear,  or  being  surrounded  by  hostile 
members,  a  Jury  may  infer  that,  at  some 
time  in  the  course  of  the  act,  it  was  not 
against  her  will.    Of  course,  tbe  phrase  the 


utmost  resistance,*  la  a  relative  one;  and  tbe 
resistance  may  be  more  violent  and  prolong- 
ed by  one  woman  than  another,  or  in  one 
set  of  attending  physical  circumstances  than 
in  another.  In  one  case  a  woman  may  l>e 
surprised  at  the  onset,  and  her  mouth  stop- 
ped, BO  that  she  cannot  cry  out,  or  her  arms 
pinioned,  so  that  she  cannot  use  them,  or 
her  body  so  pressed  about  and  upon  that  she 
cannot  struggle.  But,  whatever  the  circum- 
stances may  be,  there  must  be  tbe  greatest 
effort  of  which  she  is  capable  therein  to  foil 
the  pursuer  and  preserve  the  sanctity  of  her 
person.  This  is  the  extent  of  her  ability." 
Consistently  with  this  rule  it  was  afterwards 
held  in  People  v.  Conner,  126  N.  Y.  278, 
27  N.  B.  262,  which  expressly  approved 
People  V.  Dohrlng,  that  in  view  of  the 
provisions  of  the  Code  which  are  similar 
to  those  in  force  in  Minnesota,  "any  partial 
or  voluntary  submission  to  an  assault  will 
be  construed  now,  as  formerly,  to  amount  to 
a  consent;  but,  wbea  submission  is  produced 
by  the  fear  of  great  bodily  harm,  the  neces- 
sity of  showing  tbe  same  degree  of  resist- 
ance required  in  other  cases  is  unnecessary. 
•  •  •  It  is  quite  Impossible  to  lay  down 
any  general  rule  which  shall  define  the  ex- 
act line  of  conduct  which  should  be  pursued 
by  an  assaulted  female  under  all  circum- 
stances." Ruger,  C.  J.,  page  282  of  126  N.  Y., 
page  263  of  27  N.  E.  In  Michigan,  Chief 
Justice  Cooley  said,  in  Orosswcil  v.  People, 
13  Mich.  247,  at  page  433,  87  Am.  Dec. 
774:  "The  general  rule  requires  not  only 
that  there  should  be  force  or  that  the  ut- 
most reluctance  and  resistance  on  the  part 
of  tbe  woman  should  appear."  In  People 
Y.  Crego  (Mich.)  38  N.  W.  281,  it  was  held 
that  tbe  following  charge  to  the  Jury  was 
correct:  "If  yon  have  reasonable  doubt 
whether  the  prosecutrix  made  as  much  resist- 
ance as  she  could  have  done,  you  must  ac- 
quit" Bnt  in  Strang  v.  People,  24  Mich.  1, 
and  in  Don  Moran  v.  People,  25  Mich.  256, 
12  Am.  Rep.  283,  the  court  requires  the  ut- 
most resistance  and  reluctance,  or  that  the 
will  of  the  prosecutrix  was  broken  by  fear 
of  defendant,  and  that  the  terror  of  his 
threats  was  so  extreme  as  to  preclude  re- 
sistance. To  the  same  effect  see  Turner 
V.  People.  33  Mich.  379.  In  Indiana  it  was 
held  In  Mills  v.  State,  52  Ind.  187,  that  rape 
imports,  not  only  force  and  violence  on  the 
part  of  tbe  man,  but  also  resistance  on  the 
the  part  of  the  woman.  In  Anderson  v.  State, 
104  Ind.  467,  at  page  474,  4  N.  B.  63,  at  page 
67,  Niblick,  O.  J.,  said:  "The  nature  and  ex- 
tent of  resistance  which  is  to  be  expected 
In  each  particular  case  must  necessarily  de- 
pend very  much  upon  the  peculiar  circum- 
stances attending  It,  and  it  is  quite  Imprac- 
ticable to  lay  down  any  rule  upon  tbe  subject 
as  applicable  to  all  cases  Involving  the  neces- 
sity of  showing  a  reasonable  resistance.  In 
Huber  v.  State.  126  Ind.  185,  26  N.  B.  904, 
BlUott,  J.,  said:  "In  order  to  make  out  tlie 
crime  of  rape,  it  is  essential  that  the  state 
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should  show  beyond  a  reasonable  doubt  that 
there  was  aa  actual  resistance  and  opposi- 
tion on  the  part  of  the  woman,  or  that  op- 
position and  resistance  were  overoome  by 
violence  or  fear,  and  resistance  and  opposi- 
tion by  mere  words  Is  not  enough.  The  re- 
sistance must  be  by  acts  and  must  be  rea- 
sonably proportionate  to  the  strength  and 
opportunities  of  the  woman."  Anderson  v. 
State  approved  of  Commonwealth  v.  McDon- 
ald, supra,  and  Huber  t.  State  approved  of 
People  T.  Dohring,  supra;  but  it  Is  quite 
clear  that  there  is  no  necessary  inconsistency 
between  these  cases.  In  Iowa  it  was  held. 
In  State  v.  Ward,  73  Iowa,  632,  35  N.  W.  617, 
that  it  must  appear  that  the  prosecutrix  used 
all  resistance  in  her  power  under  the  cir- 
cumstances up  to  the  time  of  intercourse. 
This  is  not  inconsistent  with  the  holding  of 
the  same  court  in  State  v.  Cross,  12  Iowa,  68, 
79  Am.  Dec.  519,  tliat  a  rape  might  be  com- 
mitted on  a  very  young  child,  although  she 
made  no  opposition.  So  In  Nebraska,  while 
the  ordinary  rule  requires  resistance  to  the 
extent  of  the  ability  of  the  prosecutrix  (Ole- 
Bon  V.  State,  11  Neb.  276,  9  N.  W.  38,  38 
Am.  Rep.  366;  Mathews  t.  State,  27  N.  W. 
234,  both  approving  People  v.  Dohring,  su- 
pra). It  was  recognized,  in  Hammond  v. 
State,  89  Neb.  256,  58  N.  W.  92,  that  there 
was  an  exception  to  the  general  rule  in  case 
of  a  rape  on  a  very  young  child  by  its  father. 
From  the  authorities  as  a  whole  It  fairly 
appears  (1)  that  resistance  by  the  female 
Is  an  issue  in  a  trial  for  rape  only  as  It  is 
Involved  in  the  necessary  proof  of  her  want 
of  consent;  (2)  that  to  show  sudi  unwlU- 
ingness  her  resistance  must  be  proportionate 
to  the  occasion,  under  the  circumstances 
and  at  the  time  of  the  act  complained  of; 
that  is  to  say,  in  ordinary  cases  there  must 
be  resistance  to  the  utmost,  or  at  least  to  the 
extent  of  her  ability,  and  In  peculiar  cases 
a  less  degree  may  be  sufficient;  (3)  and 
that  in  exceptional  cases  rape  may  be  made 
out  without  proof  of  resistance.  The  com- 
mentators on  these  and  other  revelant  de- 
cisions so  regard  the  law.  S  Cent  Law  J. 
102;  16  Cent  Law  J.  820;  3  Crim.  Law 
Mag.  504r-606;  1  Current  Law,  218.  Mr. 
Clark's  article  on  Rape  in  23  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  8G0-862,  con- 
tains an  excellent  collection  of  the  cases, 
sets  forth  a  series  of  formulee  used  and 
approved  by  the  various  courts,  and  ac- 
cords with  this  view  of  the  law.  Perhaps 
the  best  general  statement  of  the  rule  Is 
that  of  Mr.  Justice  Peckham  in  Mills  ▼. 
U.  S.,  164  U.  S.  644,  at  page  649,  17  Sup. 
Ct  210,  at  page  211,  41  L.  Ed.  584,  in  which 
be  cites  People  v.  Dohring,  supra:  "The 
rule  of  law  is  well  settled  that  although  a 
woman  object  verbally  to  the  act  of  inter- 
course, yet  if  she  by  her  conduct  consents 
to  it  the  act  is  not  rape  in  the  man.  If 
the  woman  at  the  time  was  conscious,  had 
possession  of  her  natural  mental  and  phys- 


ical iwwera,  was  not  overcome  by  numbers 
or  terrified  by  threats,  or  in  such  place  and 
position  that  resistance  would  have  been 
useless,  it  must  also  be  made  to  appear 
that  she  did  resist  to  the  extent  of  her 
ability  at  the  time  and  under  tbe  circum- 
stances." The  question  has  never  been 
fully  determined  by  this  court.  Tbe  rele- 
vant statutory  provisions  and  decisions  are 
not  at  variance  with  this  rule  of  tbe  Fed- 
eral Supreme  Court  State  t.  Reid,  SS 
Minn.  277,  89.  N.  W.  796;  State  t.  lago,  66 
Minn.  231,  68  N.  W.  969;  Gen.  St  1894,  | 
6523. 

In  tbe  case  at  bar  there  to  no   ladc  of 
testimony  to  the  conclusion  that  tbe  prose- 
cutrix  did  not  consent,   but  there   is   little 
other    evidence    in    this    regard.      She   sa^ 
she  tried  to  fight  and  get  away  Just  as  hard 
as   she  could  while  he   was  dragging  her, 
but   there   is   no   specific   act  of    resistance 
testified   to    after   she    was   carried    to   the 
conch.    She  does  not  say  that  she  employed 
the  instinctive  devices  of  self-defense;    for 
example,  she  does  not  say  that  she  crowed 
her   legs   or   tried   to   keep   them    together. 
There   is   no   evidence   that   she    nsed   tbe 
natural  means  of  offoise.    While  the  defend- 
ant's  left  knee  was  below  her  chest  and 
be   was  pressing  her  down  and   held  ha 
throat  with  his  right  hand,  as  she  testifl^ 
it  might  well  be  that  she  could  not  hare 
taken  her  arms  out  from  ondor  her  bod;'.' 
but  it  is  unexplained  why  she  did  not  free 
one  arm  at  least  when  be  was  In  tbe  po- 
sition he  must  afterwards  have  aasnmed  to 
have  accomplished  his  purpose.    Not  only  Is 
she  not  sho'wn  to  have  used  or  tried  to  use 
her   hands,  but  there  is  no  testimony  that 
she  used  or  tried  to  use  her  body,  legs,  or 
any  other  ordinary  means  of  reprisaL    Nei- 
ther the  victim  nor  the  perpetrator  appear  to 
have  borne  any  bruise  or  mark  resulting  from 
tbe  struggle.    There  is  confused  testimony 
that  one  of  her  skirts  was  slightly  torn; 
but    no    evidence    that    her    clothing    bad 
been  touched  or  torn.    Nor  does  the  record 
show  any  threats  or  intimidation  on  tbe  part 
of  the  defendant,  or  any  intent  on  his  part 
to  use  any  means  necessary  to  accompUsb 
his  purpose,  nor  any  reasonable  ground  for 
apprehension  of   bodily   harm,    nor   audi  a 
place  or  position  of  the  prosecutrix  as  wonld 
have  rendered  resistance  useless.     It  would 
seem  that  the  only  theory  upon  which  ber 
testimony   is   sufficient  to   show   resistance 
Is  that  ordinary  means  of  self-defense  were 
precluded  by  bee  mental  condition.    The  rec- 
ord does  not  show  her  collapse  or  uncon- 
sciousness.   The  only  evidence  on  this  point 
is  in  her  cross-examination.    She  was  asked 
whether  she  had  not  testified  on  the  pre- 
liminary examination  to  a  series  of  stote 
ments,  including  at  the  end  the  following: 
"'And  pretty  soon  he  threw  up  my  clotliea 
in  a  rush.     My  mind  was  gone  so  that  I 
didn't  know  what  he  was  doing.    So  prett; 
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eoon  he  got  his  privities  into  me  as  hard  as 
be.  could  and  mauled  It  around  as  hard  as 

~     be  could'     Did  you  so  testify?"     She  an- 

■'  swered  that  she  "did  not  testify  that  way  the 
first  time.  Not  the  last  part  I  didn't"  The 
reporter  who  took  the  minutes  of  the  testi- 
mony on  the  examination  before  the  mag- 

'  istrate  swore  that  she  did  so  testify.  More- 
over, her  own  testimony  on  trial,  previously 
referred  to,  was  not  consistent  with  the 
denial.     For  present  purpose  it  is  proper 

!     to  consider  this  testimony  most  favorably  to 

:.:  the  prosecutrix;  but.  In  allowing  the  testi- 
mony as  to  her  mental  condition  to  remain, 
it  is  to  be  borne  in  mind  that  there  ex- 
ist contradictions   as   to   her  statement   of 

:'  her  own  analytical  consciousness  at  the 
time  of  the  act  Her  testimony  reveals  a 
clear  memory  and  close  observation  as  to 

-^  what  happened  immediately  before  and  im- 
mediately after  the  act  complained  of.  She 
heard  him  tear  her  skirt  which,  in  the  trial, 
she  said  did  not  tear  very  easily,  and  as  to 
which,  on  the  preliminary  examination,  she 
testified:  "It  tears  very  easy."  The  tear 
did  not  make  a  very  loud  noise,  bnt  she 
heard  It  tear.  "I  don't  mean  his  little  fin- 
ger." She  bad  previously  testified  that  her 
hearing  was  reasonably  good.  After  the 
act  she  said  "there  was  blood  on  his  right 
hand,  across  his  fingers,  and  across  the  whole 
length  of  his  hand."  Immediately  after- 
wards she  testified  that  the  accused  left 
She  then  saw  cows  break  out  and  come  up 
towards  the  house  where  there  was  a  line  of 
fancy  clothes,  and  she  didn't  want  them 
to  chew  them,  so  she  went  out  as  far  as  the 
porch  and  set  the  dog  on  them ;  but  she 
didn't  run,  she  Just  wiggled  out  that  far. 
This  testimony  tends  to  corroborate  that  of 
the  defendant  as  to  the  same  Incident  Tak- 
ing the  testimony  as  a  whole  it  creates  more 
than  a  grave  doubt  whether  either  resistance 
or  a  state  of  mind  excusing  the  failure  to  re- 
sist was  shown.  It  is  ai^arent  that  upon  a 
new  trial  the  testimMiy  of  the  prosecutrix 
could  be  made  more  definite  as  to  the  specific 
acts  of  resistance  and  as  to  the  condition  of 
her  will  at  the  time  of  the  alleged  outrage. 
The  proof  as  to  her  mental  and  physical 
condition  at  that  time,  now  inadequate  and 
leaving  much  to  conjecture.  Is  susceptible  of 
being  properly  made  more  certain.  See  State 
V.  Peterson    (Iowa)   82  N.  W.  829. 

It  must  occur  that  the  circumstances  of 
outrages  such  as  this  is  alleged  to  bavebeoi 
are  not  so  nearly  Identical  that  a  decision  on 
one  state  of  facts  can  be  regarded  as  de- 
termining another  controversy.  We  are  es- 
pecially referred  to  Spauldlng  v.  State  (Neb.) 
85  N.  W.  80,  and  Baer  v.  State  (Neb.)  81  N.  W. 
857,  as  containing  judicial  sanction  of  a  con- 
viction npon  facts  similar  to  those  at  bar. 
In  the  case  fljrst  named,  the  court  comment- 
ing on  the  absence  of  resistance  as  would 
usually  be  expected,  sets  forth,  among  other 
things,  that  the  prosecutrix  struck  the  de- 


fendant, leaving  a  mark  on  him  visible  for 
some  time  thereafter,  ttiat  he  admitted  re- 
ceiving a  blow  from  her,  and  that  her  testi- 
mony as  to  becoming  unconscious  was 
in  a  degree  corrolwrated  by  other  wit- 
nesses. In  the  last-named  case  the  prosecu- 
trix testified  that  in  the  struggle  she  was 
dragged  around  the  floor  many  times,  despite 
her  most  agonising  appeals  to  the  defend- 
ant and  to  God.  She  was  scratched,  bruised, 
and  her  clothes  torn,  and  made  complaint 
immediately.  There  was  also  evidence  of 
Intimidation  and  of  threats  to  kill.  To  the 
case  at  bar  more  Justly  may  be  applied  what 
Mr.  Justice  Dodge  said  in  Brown  v.  State 
(Wis.)  106  N.  W.  638:  "Except  for  one 
demand,  when  first  seized,  to  'let  me  go,'  and 
inarticulate  screams,  she  mentioned  no  ver- 
bal protests.  While  we  would  reasonably 
recognize  the  limitations  resting  on  many 
people  in  attempting  expression  and  de- 
scription, we  cannot  conceive  it.  possible 
that  one  whose  mind  and  exertions  had, 
during  an  encounter  of  this  sort  been  set 
on  resistance,  could  or  would  in  narrative 
mention  nothing  but  escape  or  withdrawal. 
A  woman's  means  of  protection  are  not  lim- 
ited to  that  but  she  Is  equipped  to  inter- 
pose most  effective  obstacles  by  means  of 
hands  and  limbs  and  pelvic  muscles.  Indeed, 
medical  writers  insist  that  these  obstacles 
are  practically  insuperable  in  absence  of 
more  than  usual  relative  disproportion  of  age 
and  strength  between  man  and  woman, 
though  no  such  Impossibility  is  recognized 
as  a  rule  of  law.  8  Wharton  &  S.  Med.  Jur. 
fi  172,  188,  and  authorities  cited;  1  Beck. 
Med.  Jur.  p.  203.  In  addition  to  the  inter- 
position of  such  obstacles  is  the  ability  and 
tendency  to  reprisal  or  counter  physical  at- 
tack. It  is  hardly  within  the  range  of  rea- 
son that  a  man  should  come  out  of  so  desper- 
ate an  encounter  as  the  determined  normal 
woman  would  make  necessarily  without 
signs  thereof  upon  his  face,  hands,  or  cloth- 
ing. Yet  this  prosecutrix,  of  at  least  fair 
intelligence,  education,  and  ability  of  ex- 
pression In  her  narrative,  mentions  no  single 
act  of  resistance  or  r^risal.  It  Is  incon- 
ceivable that  such  efforts  should  have  been 
forgotten  If  they  were  made,  or  should  fail 
of  prominence  in  her  narrative.  And  see 
Uvlnghouse  v.  State  (Neb.)  107  N.  W.  854. 
2.  While  not  without  eome  corroboration, 
the  testimony  of  prosecutrix  is  aided  most 
largely  by  that  of  her  sister;  but  that 
corroboration  Is  to  be  weighed  in  connection 
with  the  fact  that  she  and  her  sister,  by 
washing  the  skirt,  which,  If  her  testimony 
were  true,  would  probably  have  borne  evi- 
dence of  blood  and  of  semen,  effectually  de- 
stroyed the  ttest  possible  evidence  under 
the  drcnmstances.  She  destroyed  the  union 
suit  of  underwear,  which  she  wore  at  that 
time.  She  had  bathed  her  person  and  de- 
stroyed evidence  of  semen  on  It  which  the 
pbysidans  for  the  state  testified  would  bav* 


Digitized  by  LjOOQIC 


856 


106  NORTHWBSTBRN  RBPORTBB. 


(Miun. 


remained  and  conld  have  been  fonnd  after 
the  expiration  of  several  days,  and  under 
favorable  clrcumatances  a  week,  and  In  ex- 
ceptional cases  two,  three,  or  four  monttaa. 
Her  own  testimony,  as  has  In  a  degree  pre- 
viously appeared  herein,  la  impeached  in 
many  respects,  especially  with  reference  to 
her  outcries.  At  the  preliminary  examina- 
tion before  the  magistrate,  both  she  and  her 
sister  were  examined.  The  testimony  taken 
at  that  examination  contradicts  the  testi- 
mony of  both  given  at  the  trial  in  the  dis- 
trict court  in  a  number  of  matters.  Her 
testimony  on  this  trial  was  not  entirely  con- 
sistent with  itself.  Due  allowance  must. 
In  all  these  cases,  of  conrse,  be  made  for 
the  confused  and  agitated  state  of  the  young 
woman  of  sensitive  feelings  in  this  most 
Intensely  embarrassing  of  sitnationa;  but, 
making  this  allowance,  we  find  the  testimony 
as  a  whole  lacking  In  many  respects  that 
finality  which  is  essential  to  justify  a  con- 
viction of  a  charge  so  easily  made  and  so 
hard  to  be  refuted.  See  Mitchell,  J.,  In  State 
V.  Connelly,  57  Minn.  482,  on  page  486,  59  N. 
W.  479,  on  page  481. 

3.  The  act  Is  charged  to  have  occurred  on 
Friday,  September  29th.  The  father  was 
not  informed  until  the  following  Tuesday. 
On  October  4th  the  prosecutrix  was  examin- 
ed by  a  physician,  who  found  no  Injuries  or 
bruises,  except  a  slight  discoloration  and  a 
s^cratch  on  the  neck.  Two  days  later  another 
physician  examined  her,  and  found  no  marks 
or  Injuries  upon  her,  except  this  scratch  on 
her  neck.  No  particular  significance  is,  on 
the  state  of  the  record  and  the  assignment 
on  appeal,  to  be  attached  to  that  scratch 
or  discoloration,  nor  to  the  usual  testimony 
of  the  physicians  as  to  the  breaking  of  the 
hymen,  which  did  not  undertake  to  deter- 
mine either  the  time  or  the  cause  of  Its 
mptnre.  The  expert  testimony,  taken  as  a 
whole,  contains  some,  but  not  strong,  cor- 
roboration of  the  version  of  the  prosecutrix. 
Its  effect  In  this  direction  is  diminished  by 
the  length  of  time  which  elapsed  after  the 
act  and  before  the  physicians  were  called. 
"Under  ordinary  circumstances  It  Is  the  duty 
of  the  woman  injured  In  this  way,  or  of  her 
friends,  to  obtain  prompt  medical  advice; 
and  the  omission  to  do  so,  in  cases  of  alleged 
rape,  is  a  fact  which  subjects  the  prosecu- 
trix to  discredit"  1  Whart  Crlm.  Law 
(lOtb  Ed.)  f  666.  That  there  was  no  indi- 
cation of  violence  is  a  strong  circumstance 
of  defense.  People  v.  Benson,  6  Gal.  221, 
65  Am.  Dec.  506;  People  v.  Hamilton,  46 
Cal.  543.  In  State  v.  Bnrgdorf,  53  Mo.  67, 
It  is  said :  "It  must  have  been  a  very  amica- 
ble struggle  which  would  Inflict  no  bruises 
on  the  girl."  The  testimony  as  to  how  soon 
after  the  act  of  violence  had  been  committed 
marks  on  the  person  would  have  disappeared 
is  not  entirely  wanting  and  aids  the  state; 
but  It  la  limited  and  unsatisfactory.     The 


record,  taken  as  a  whole,  leaves  the 
impression  that  the  Inability  of  the  phy- 
sician to  find  brulsea  or  other  evidences  of 
violence  on  the  person  of  the  prosecntrix 
also  justifies  an  infwence  adverse  to  proper 
resistance  on  her  part.  One  physician,  hav- 
ing testified  on  both  direct  and  cross-exami- 
nation as  to  the  absence  of  bruises,  and  that 
he  had  beard  her  testimony,  the  record  pro- 
ceeds :  "Q.  Assuming  the  testimony  tD  be 
true,  are  you  able  to  state  as  a  medical 
man  whether  or  not  marks  woald  have  beon 
visible  upon  the  person  of  the  complaining 
witness  at  the  time  yon  made  fbe  exami- 
nation? (Objected  to  by  the  state  on  the 
ground  that  it  is  not  proper  cross-examina- 
tion. Sustained.)"  This  was  proper  oiough 
cross-examination,  but  the  question  does  in- 
clude the  assumption  in  the  answer  of  the 
physician  of  too  large  a  range  of  facts 
wholly  beyond  the  limit  of  expert  testimony, 
and  beyond  any  testimony  given  by  the 
prosecutrix  as  to  the  actual  facts  of  re- 
sistance. It  is  therefore  improper.  See 
State  V.  Telpner,  36  Minn.  535,  at  pagre  537, 
82  N.  W.  678,  at  page  679.  \Wthln  the  set- 
tled practice  of  this  state  any  technical  error 
which  may  have  been  thus  Involved  would 
not  justify  the  granting  of  a  new  trial 
State  V.  Nelson,  91  Mhin.  143,  97  N.  W.  652; 
State  V.  Gardner  (Minn.)  104  N.  W.  971. 
The  defense,  however,  had  a  right  to  show 
by  expert  evidence  the  length  of  time  for 
which  bruises,  made  during  the  struggle 
which  the  law  contemplates  would  have 
been  made,  are  recognizable.  In  the  absence 
of  statement  on  her  part  as  to  the  specific 
acts  of  resistance  from  which  bruises  and 
the  like  might  follow,  defendant  was  pre- 
cluded from  exercising  that  right 

The  judgment  and  order  appealed  from  are 
reversed,  and  in  accordance  with  section 
7391,  Oen.  St  1894,  a  new  trial  is  directed. 
The  case  is  remanded  to  the  district  court 
to  that  end,  and  the  warden  of  the  Minne- 
sota State  Prison  Is  hereby  directed  to  de- 
liver the  said  defendant  to  the  sheriff  of  Mar- 
tin county,  to  be  taken  to  Martin  connty  for 
such  new  trial. 

LEWIS,  J.  (dissenting.)  When  the  whole 
record  Is  read  consecutively,  several  side 
lights  are  thrown  upon  the  case  which  do 
not  appear  from  the  above  statement  of  facts, 
considering  the  physical  condition  of  the  pros- 
ecutrix, her  graphic  account  of  what  oc- 
curred and  how  she  was  handled,  defend- 
ant's subsequent  conduct  prior  to  arrest  the 
complete  breaking  down  of  all  lines  of  de- 
fense, and  his  impeachment  for  truth  and 
\ieracity,  I  am  decidedly  of  the  opinion 
that  the  trial  court  and  Jury  were  entitled 
to  pass  upon  the  question  wheth«r  the  of- 
fense was  proven,  although  the  prosecutrix 
did  not  testify  that  she  tried  to  prevent  It 
by  crossing  her  legs. 
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START,  C.  J.  I  concur  In  tbe  dissent  of 
Mr.  Justice  LEWIS.  A  careful  consideration 
of  the  whole  evidence  leads  me  to  tbe  conclu- 
sion that  It  sustains  the  verdict  of  guilty. 


OAKLAND  OBMBTBRT  ASS'N  ▼.  BOARD 
OF  COM'RS  OF  RAMSEY  COUNTY.* 

(Supreme  Court  of  Minnesota.    June  29,  190G.) 

1.  Taxation  —  Recovkbt  of  Taxxs  Paid  — 
Payment  Under  Cokbcion. 

When  recovery  Is  allowed  for  taxes  paid 
under  protest,  the  element  of  coercion  mast  be 
found.  In  the  absence  of  present  and  potential 
compulsion,  mere  protest  is  not  safficient.  In 
this  case  the  payment  was  held  not  to  have 
been  voluntary,  but  under  duress. 

[Ed.  Note. — For  cases  In  point,  see  vol.  46, 
Cent.  Dig.  Taxation,  |{  1002-1004.] 

2.  SAin. 

One  who  by  force  of  the  statute  Is  unable 
to  place  on  record  a  deed  of  conveyance  by 
which  he  has  acquired  title  to  real  estate,  be- 
cause of  taxes  legal  in  their  inception,  but  Il- 
legally demanded,  may  pay  such  taxes  under 
protest  to  enable  him  to  record  his  deed,  and 
recover  them  in  a  subsequent  action  from 
the  state.  In  this  case,  tbe  remedy  pursued  bv 
a  party  paying  taxes  under  duress  and  with 
protest  is  held  to  have  been  proper. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4S, 
Cent.  Dig.  Taxation,  H  1002-1004.] 

3.  Same— Tax  Titles— Pwobitt. 

A  tax  title  based  on  a  later  tax  sale  on 
an  earlier  tax  lien  may  prevail  over  a  tax  title 
based  on  an  earlier  sale  under  a  later  lien. 
The  purchaser  of  a  tax  certificate  under  chapter 
11,  Gen.  St.  1878,  and  chapter  11,  Qen.  St. 
1894,  may  be  required  to  protect  his  interest, 
not  only  as  against  subsequent  taxes,  but  also 
as  against  prior  taxes.  Tbe  relevant  parts  of 
section  1610,  1631,  and  1697,  Oen.  St.  1894,  au- 
thorized the  state  to  proceed  and  enforce  the 
lien  of  a  tax  delinquent  and  unpaid  subsequent- 
ly to  a  prior  sale  on  a  later  Hen.  State  v.  Kipp, 
aZ  N.  W.  1114,  80  Minn.  110,  followed  and  ex- 
tended. 

4.  Same. 

The  holder  of  a  valid  state  assignment  cer- 
tificate, based  on  a  sale  for  the  taxes  of  1896 
made  in  1898,  which  was  properly  perfected  by 
service  of  notice  to  eliminate  the  right  of  re- 
demption, acquires  a  title  upon  the  expiration 
of  the  time  of  redemption,  subject  to  being 
divested  by  a  tax  title  based  on  prior  taxes  for 
1892,  resulting  in  a  void  judgment  in  1894,  on 
which  a  forfeited  sale  was  made  In  1900  under 
chapter  322,  p.  410.  of  the  Laws  of  1899. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Olln  B.  Lewis,  Judge. 

Action  by  tbe  Oakland  Cemetery  Association 
against  tbe  board  of  commlssionerB  of  Ram- 
sey connty.  From  an  order  denying  a  new 
trial,  plaintiff  appeals.    AlBrmed. 

William  G.  White,  for  appellant  T.  R. 
Kane  and  O.  H.  O'Neill,  for  respondent 

JA6QARD,  J.  This  was  an  action  brought 
by  tbe  plaintiff  and  appellant  against  the  de- 
fendant and  respondent  to  recover  certain 
taxes  alleged  to  Lave  been  paid  under  duress. 
The  court  found  for  the  defendant  Plain- 
tiff appealed  from  an  order  denying  a  new 
trlaL 

*FDr  opinion  on  rehearing,  ■••  lOt  N.  W.  ItT. 


The  trial  court  In  a  carefully  prepared 
memorandum  states  tbe  facts  and  tbe  princi- 
pal lasuesarguedbeforeltand  presented  by  this 
appeal,  as  follows :  "Taxes  for  the  year  1896 
were  duly  levied  against  this  property,  and 
in  default  of  payment  judgment  was  duly 
rendered  and  tbe  premises  sold  thereunder  and 
bid  in  by  tbe  state  In  May,  1898.  There  be- 
ing no  bidders  at  tbe  sale,  and  there  being 
no  redemption  therefrom,  the  rights  of  tbe 
state  therein  were  in  November,  1899,  duly 
assigned  to  tbe  National  Bond  &  Security 
Company,  plalntlfTs  grantors,  which  prior 
thereto  had  no  interest  In  said  premises.  The 
National  Bond  &  Security  Company  duly  per- 
fected title  to  tbese  premises  under  such  sale 
and  assignment  certificate  by  causing  proper 
notices  of  tbe  expiration  of  tbe  time  of  re- 
demption to  be  given,  and,  no  redemption 
having  been  made,  thus  acquired  tbe  fee  title. 
Prior  to  tbe  sale  of  said  premises  for  tbe 
taxes  of  1896,  taxes  for  tbe  year  1892  had 
been  duly  levied  and  assessed,  and  judgment 
therefor  was  entered  in  this  court  In  May, 
1894,  which  judgment  Is  void  because  the 
county  commissioners  never  properly  desig- 
nated a  newspaper  In  which  to  publish  the 
delinquent  list  for  that  year.  At  the  time 
of  making  tbe  list  for  delinquent  taxes  for 
the  year  1898 — ^that  Is,  In  January,  1900— 
the  auditor,  pursuant  to  chapter  322,  p.  410, 
Laws  of  1899,  duly  appended  thereto  and  in- 
cluded therein  tbe  taxes  upon  said  premises 
for  tbe  year  1892,  as  provided  by  law,  and 
at  tbe  sale  under  judgment  therefor,  there 
being  no  other  bidders,  the  land  was  bid  In 
by  tbe  state  in  its  name  In  May,  1900,  and, 
no  redemption  having  been  made,  the  state 
1b  still  the  owner  of  tbe  Interest  thus  ac- 
quired." 

1.  The  preliminary  question  upon  this  ap- 
peal la  the  correctness  of  defendant's  argu- 
ment for  not  sustaining  this  appeal,  name- 
ly: The  following  necessary  facts  did  not 
appear,  to  wit:  That  the  payment  of  taxes 
In  question  was  involuntary  and  made  under 
such  circumstances  as  to  constitute  duress, 
and  that  the  taxes  were  unjust  and  lUegal. 
It  Insisted  that  the  property  rights  of  plain- 
tiff were  never  In  jeopardy,  because,  as  tbe 
court  finds,  the  -plaintiff  reserved  from  the 
consideration  price  to  be  paid  bis  grantor 
enough  to  pay  the  taxes  under  protest  and 
agreed  to  account  for  such  sum  to  his  grantor 
In  case  of  recovery  In  this  action.  We  think 
the  agreement  between  the  plaintiff  and  his 
grantor  was  immaterial  to  tbe  present  Issue. 
If  the  plaintiff  was  entitled  to  recover,  what 
It  might  do  with  the  money  recovered  is  no  con- 
cern of  public  authorities.  The  agreement  be- 
tvreen  the  plaintiff  and  his  grantor  was  a  pri- 
vate one.  Neither  that  agreement  nor  what 
might  be  done  under  it  affected  the  right  of  the 
plaintiff  to  record  his  deed.  It  Is  undoubted, 
as  the  defendant  contends,  that  to  warrant  a 
recovery  for  taxes  paid  under  protest  the  ele- 
ment of  coercion  must  be  found,  and  that  la 
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tbe  absence  of  actual,  present  and  potential 
compulsion  payment  under  protest  Is  not  suffi- 
cient But  "the  difficulty  lies  In  determining 
in  any  particular  case  whether  payment  Is  to 
be  deemed  compulsory  or  voluntary.  •  •  • 
It  may  be  stated  as  a  general  proposition  that 
a  payment  under  compulsion  of  money  nn- 
lawfully  demanded  does  not  conclude  the 
party  paying.  He  by  proper  protest  Indicat- 
ing that  be  paid  by  compulsion,  and  not  vol- 
untarily, he  may  recover  It  agaln.^'  Dickin- 
son, J.,  In  State  v.  Nelson,  41  Minn.  25,  27, 
42.  N.  W.  548,  4  li.  R.  A.  300.  It  was  dis- 
tinctly held  In  that  case  that  one  who  by 
force  of  the  statute  Is  unable  to  place  on 
record  a  deed  of  conveyance  by  which  he  has 
acquired  title  to  real  estate,  by  reason  of  Il- 
legal taxes  being  charged  upon  the  land,  may 
pay  such  taxes  in  order  to  secure  the  re- 
-cordlng  of  his  deed,  without  such  payment 
being  deemed  voluntary.  Therefore  there 
was  duress  In  this  case.  The  last  case  clt- 
■ed  disposes  also  of  defendant's  further  con- 
tention that  there  could  be  no  recovery  unless 
the  taxes  were  Illegal.  The  general  rule  Is 
that  one  paying  under  duress  and  with  pro- 
test "money  unlawfully  demanded"  may  re- 
cover It  again. 

2.  A  further  contention  of  the  defendant, 
which  was  that,  to  entitle  the  plaintiff  to 
recover,  it  must  also  appear  that  the  plain- 
tiff or  its  grantor  pursued  the  ordinary  rem- 
edies provided  by  the  statute  to  be  relieved 
from  the  payment  of  the  so-called  Illegal 
tax,  is  without  merit  Falvey  v.  Bd.  of 
County  Commissioners,  76  Minn.  257,  79  N. 
W.  3(&,  which  he  cites,  does  not  support  his 
proposition  in  this  case.  There  the  tax  al- 
leged to  have  been  paid  under  duress,  and 
which  was  paid  under  protest,  was  not  yet 
delinquent  No  proceedings  to  enforce  Its 
collection  bad  been  commenced.  Much  less 
had  any  Judgment  been  rendered  against  the 
land.  Tbe  court  refused  to  permit  the  party 
seeking  to  recover  to  ignore  the  remedy  gfiv- 
en  by  statute  to  defend  against  lU^al  taxes, 
and  then  to  recover  them  by  suit  There  was, 
therefore,  no  compulsion  or  coercion  and  the 
character  of  the  payment  was  not  affected  by 
bis  protest  In  the  case  at  bar  the  taxes  bad 
been  delinquent  proceedings -to  enforce  their 
collection  bad  been  commenced.  Judgment  had 
been  rendered,  and  a  sale  had  been  made, 
when  they  were  paid.  The  objection  of  tbe 
defendant  is  not  addressed  to  the  failure  of 
the  plaintiff  to  resort  to  mandamus,  nor 
does  this  point  seem  to  have  been  raised  in 
the  court  below.  While  that  fact  would  not 
prevent  the  present  consideration  of  the 
question,  we  are  not  inclined  to  decide  it, 
because,  inter  alia,  of  the  considerations  re- 
ferred to  in  State  v.  Weld,  66  Minn.  219. 
222,  69  N.  W.  1068.  That  case  Involved  a 
mandamus  to  compel  the  county  auditor  to 
Indorse  "Taxes  paid  and  transfer  entered" 
upon  a  deed.  Judge  Buck  there  said:  "The 
auditor  must  act  promptly  in  such  matters, 
and  a8cer^.ain.  from  the  face  and  contents  of 


the  deed  or  instrument  and  from  the  books 
and  records  of  his  office,  if  there  be  delin- 
quent taxes  upon  the  land  described  therein, 
and  make  or  refuse  his  notation  accordingly. 
While  the  auditor  is  not  a  court  to  finally 
adjudicate  upon  the  ownership  of  Interests 
affecting  real  property  described  in  a  deed 
or  instrument  so  presented  to  him,  yet  be 
must  act  upon  the  apparent  right  or  Interest 
therein  appearing,  and,  having  done  this,  he 
has  presumptively  performed  his  duty.  We 
do  not  hold  that,  if  tbe  auditor  sbonld  err 
In  refusing  to  make  notation  in  a  proper 
case,  the  person  would  be  without  remedy." 
S.  The  essential  question  on  tbe  merits 
Is  accordingly  presented  for  consideration. 
That  question  is  this:  Was  the  purchaser  of 
a  tax  certificate  under  the  revenue  system 
provided  for  by  chapter  11  of  tbe  General 
Statutes  of  1878  and  of  tbe  General  Statutes 
of  1894  required  to  protect  his  interest  there- 
under as  against  taxes  levied  and  assessed 
prior  to  the  year  in  which  the  tax  under  the 
sale  for  which  he  claims  title  was  levied  and 
assessed?  In  other  words,  did  a  tax  title 
based  on  an  earlier  sale  imder  a  later  tax 
lien  prevail  over  a  later  tax  sale  on  an  ear- 
lier lien?  On  the  one  band,  the  arguments  for 
holding  that  a  tax  certificate  based  on  a 
later  lien  confers  an  interest  not  affected 
by  a  later  sale  on  an  earlier  lien  are  many 
and  cogent  A  tax  title  Is  generally  regard- 
ed as  a  definite  grant  from  the  sovereignty 
which  bars  all  other  titles  of  record  or  other- 
wise and  Imports  an  absolute  paramomit 
title  as  against  the  world.  It  is  generally  «o 
cepted  that  a  tax  title  is  a  new  title,  which 
takes  its  status,  not  from  the  date  of  the  tax 
judgment  sale,  but  from  the  date  of  the  tax 
lien.  This  accords  with  tbe  sound  public  pol- 
icy of  securing  prompt  receipt  of  public  reve- 
nue by  encouraging  bidders  at  tax  sales  and 
of  preventing  the  accumulation  in  the  hands 
of  the  state  of  idle  lands  forfeited  to  it  be- 
cause of  nonpaymMit  of  taxes.  In  Jarvls  r. 
Peck,  19  Wis.  85,  Dickson,  J.,  said:  "Of 
course,  a  valid  sale  and  conveyance  under  a 
Junior  assessment  cut  off  ail  former  (tax) 
titles  or  Hens."  To  the  same  effect  see 
Sayles  v.  Davis,  22  Wis.  225,  230;  Buckley's 
Lessees  v.  Osbom,  8  Ohio,  180;  Emmons 
County  V.  Bennett  (N.  D.)  81  N.  W.  22; 
Wall  V.  Dlst.  of  Columbia,  6  Mackey  (D.  C.) 
194;  Bobbins  v.  Barron,  32  Mich.  36;  MeldaW 
▼.  Dobbin,  8  N.  D.  115.  77  N.  W.  280;  Pres- 
ton ▼.  Van  Oorder,  81  Iowa,  260;  Bowman 
V.  Thompson,  36  Iowa,  505;  Irwin  v.  Trego, 
22  Pa.  368;  Huzzard  v.  Trego,  85  Pa.  9; 
Law  V.  People,  116  III.  244,  4  N.  B.  815; 
Anderson  v.  Rider,  46  Cal.  135;  Keen  r. 
Sheehan.  154  Mass.  206,  28  N.  B.  160.  This 
rule  has  been  followed  and  applied  by  this 
court.  Wass  v.  Smith.  34  Minn.  304.  25 
N.  W.  606;  State  v.  Camp,  79  Minn.  343, 
82  N.  W.  645.  It  is  consistent  with  many 
relevant  statutory  provisions  as  to  the  nature 
of  the  interest  transferred  by  a  tax  deed 
with   which  no  other   construction   can  be 
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fully  reconciled.  Gen.  St.  1S»i,  {{  1582, 
1593,  1590,  1601,  1616,  1017.  There  Is  an 
especial  reason  why  this  should  be  the  rule 
in  thlg  state  because  of  the  Inadequacy  of 
the  means  which  the  statutes  provided  for 
determining  the  amount  of  anterior  taxes 
would  seek  to  determine  that  amount  Cros- 
well  T.  Benton,  54  Minn.  264.  55  N.  W.  1125. 
On  the  other  hand,  there  Is  a  strong  argument 
for  the  rule  which  would  enable  the  state  to 
realize  out  of  the  lands  all  taxes  and  assess- 
ment which  have  been  assessed  against  It,  and 
which  would  take  away  from  persons  seek- 
ing to  evade  the  payment  of  lawful  public 
charges  by  the  device  of  asserting  title  under 
a  later  Hen  and  thereby  cutting  out  prior 
taxes.  Well-considered  authorities  recognize 
that  the  question  is  primarily  one  of  statu- 
tory conatructlon,  that  there  is  no  Intrinsic 
reason  why  the  statutes  should  not  make  the 
purchaser  at  a  tax  sale  responsible  for  former 
taxes,  and  that,  where  in  fact  upon  a  rea- 
sonable construction  of  relevant  statutory  pro- 
visions It  appears  that  the  Legislature  has 
BO  provided.  It  Is  the  duty  of  the  courts  to 
enforce  the  remedy.  See  Western,  etc.,  v. 
Gulnault  (C.  C.)  88  Fed.  287;  Gulf,  etc.,  v. 
Parker  (C.  C.)  60  Fed.  974;  Gulf,  etc.,  v. 
Parker  (C.  0.)  72  Fed.  389;  Justice  v.  City, 
etc.,  101  Ind.  326;  Adams  v.  Osgood,  42  Neb. 
450,  60  N.  W.  869;  State  v.  Werner,  10  Mo. 
App.  41;  Smith  v.  Laumler,  84  Mo.  672; 
Mayor  v.  Cowan,  78  Tenn.  209. 

This  principle  was  In  a  measure  applied  by 
this  court  In  State  v.  Klpp,  80  Minn.  119, 
82  N.  W.  1114.  The  syllabus  in  that  case 
reads  as  follows:  "A  purchaser  at  a  tax 
gale,  as  well  as  a  person  who  procures  an  as- 
signment from  the  state  after  lands  have 
been  bid  in  at  a  tax  sale,  takes  a  certificate 
of  purchase  or  an  assignment  subject  to  the 
statutory  right  of  the  state  to  enforce  the 
collection  of  a  prior  tax,  when  refundment 
has  been  made  on  account  of  a  void  sale 
as  provided  in  Gen.  St  1894,  S{  1610,  1697." 
The  last  part  of  that  syllabus  summarizes 
the  effect,  but  does  not  accurately  reproduce 
the  doctrine,  of  the  opinion.  Mr.  Justice  Col- 
lins in  that  case  said:  "The  Hen  or  right 
of  the  state  to  enforce  the  senior  tax  was 
lost  because  the  state  had  not  been  exempted 
by  statute  from  the  general  rule  that  tax  Hens 
take  priority  In  the  reverse  order  of  other 
liens.  But  where  the  tax  sale  is  void  under 
the  decisions  of  our  courts,  or  where  it  has 
itself  been  held  void,  and  for  that  reason  a 
refundment  has  been  made  under  either  of 
the  sections  before  mentioned  (sections  1610, 
1G97),  the  state  la  expressly  authorized  to 
proceed  again.  It  is  In  direct  terms  ex- 
empted from  the  operation  of  the  general 
rule  which  governed  the  Camp  Case,  in  the 
absence  of  a  statute.  The  disposition  of  these 
cases  Is  In  exact  harmony.  In  State  v.  Camp 
there  was  no  statute  which  protected  or  aided 
th*  state  as  to  Its  claim  for  the  unpaid  senior 
tax.  In  thl)  there  is  an  unambiguous  and 
explicit  statute,  which  fully  authorized  and 


empowered  the  state  again  to  proceed  and 
enforce  the  collection  of  the  senior  tax."  In 
no  appeal  on  tills  subject  to  this  court  has 
Its  attention  ever  been  directed  to  this  part 
of  section  1631,  namely:  "If  any  tax  on 
any  property  liable  to  taxation  is  prevented 
from  being  collected  for  any  year  or  years 
by  reason  of  any  erroneous  proceedings  or 
other  cause  the  amount  of  such  tax  which 
such  property  should  have  paid  shall  be  add- 
ed to  the  tax  on  such  property  for  the  cur- 
rent year."  Within  the  rule  laid  down  in 
State  V.  Kipp,  this  Is  "an  unambiguous  and 
expUcit  provision  which  fully  authorizes  and 
empowers  the  state  to  proceed  and  enforce 
the  collection  of  a  senior  tax,"  Just  as  clear- 
ly as  was  authorized  so  to  do  by  the  relevant 
portion  of  sections  1610  and  1697.  That  pre- 
vious proceedings  to  collect  the  taxes  had 
been  Instituted  by  the  state,  and  that  In 
course  of  them  land  had  been  bid  In  by  the 
state  and  title  bad  accrued  to  the  state,  does 
not  constitute  payment  of  taxes  (sections  1606, 
1607,  Gen.  St  1894;  Mulvey  v.  Tozer,  40 
Mlna  386,  42  N.  W.  290),  nor  estop  the  state 
from  waiving  such  previous  proceedings  and 
such  sales  and  titles,  nor  prevent  the  state 
from  commencing  further  proceedings,  mak- 
ing further  sales,  and  creating  further  titles 
for  the  same  tax  as  to  the  same  land  In  sub- 
sequent years  as  for  uncollected  taxes.  The 
law  may  provide,  as  this  part  of  section  1631 
provided,  for  the  sale  of  all  land  upon  which 
taxes  for  previous  years  had  become  delin- 
quent and  had  not  been  satisfied  by  payment 
redemption,  or  sale  of  land  to  actual  pur- 
chasers Knndson  v.  Curley,  30  Minn.  433, 
435,  15  N.  W.  873;  Farnham  v.  Jones,  82 
Minn.  T,  19  N.  W.  83 ;  State  v.  Baldwin,  62 
Minn.  618,  65  N.  W.  80,  and  see  Croswell  v. 
Benton,  54  Minn.  264,  55  N.  W.  1125;  Mc- 
Henry  v.  Kidder  County,  8  N.  D.  413,  79  N. 
W.  875;  Leaue  v.  State  (Tex.  Civ.  App.)  66 
S.  W.  262;  Clark  v.  Strickland,  Fed.  Cas. 
No.  2,864;  Hodgdon  v.  Burleigh  (C.  O.)  4  Fed. 
111.  A  later  tax  Judgment  does  not  of  neces- 
sity preclude  the  right  of  the  state  to  assert 
rights  based  upon  an  assessment  for  earlier 
taxes.  See  State  v.  Weyerhauser,  72  Minn. 
619 ;  75  N.  W.  718 ;  Id.  (U.  8.)  20  S.  Ct  485, 
44  L.  Ed.  583.  In  Countryman  v.  Wasson, 
78  Minn.  245,  80  N.  W.  973,  81  N.  W.  213,  It 
wus  held  that,  where  land  has  been  bid  In 
for  the  state  at  a  tax  sale,  and  has  not  been 
redeemed,  or  the  Interest  of  the  state  as- 
signed, the  state  may  obtain  a  tax  Judgment 
and  sell  the  land  for  the  taxes  for  subsequent 
years ;  and  under  such  circumstances  the  sale 
will  not  extinguish  the  lien  of  the  state  for 
the  prior  taxes  for  which  it  was  bid  In. 

It  Is  plain  that  there  Is  good  reason  and 
specific  authority  for  deciding  this  case  ei- 
ther way,  that  It  is  not  possible  to  decide  It 
without  doing  violence  to  Just  and  weighty 
considerations,  and  that  the  balance  In  favor 
of  either  conclusion  Is  not  pronounced.  Nor 
are  we  without  grave  doubt  on  the  subject. 
But  upon  the  whole  we  conclude,  in  vleW:  of 
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tbe  statutory  proTlsIong  and  decisions  re- 
ferred to,  that  the  purchaser  of  a  tax  title 
may  be  required  to  protect  Us  interest,  not 
only  as  against  all  sutMoquent  taxes,  but  also 
against  anterior  taxes,  and  that  a  tax  title 
based  on  a  sale  under  a  later  tax  may  pre- 
vail over  a  later  tax  sale  on  an  earlier  tax 
Hen,  and  that  in  this  case  the  ruling  of  the 
trial  court  was  correct 
Order  affirmed. 


GATES  T.  KEIOHER  et  al. 
(Sapreme  Court  of  Minnesota.    July  27,  1006.) 

Taxattor— Tax  Saub— Subskqitent  Saixs. 

Where  lands  have  been  sold  for  taxes,  and 
the  purchaser  thereafter  perfects  his  title  there- 
under, the  state  cannot  liapeach  each  title  by  a 
resale  of  tbe  land  for  taxes  due  and  unpaid 
for  prior  years.  State  r.  Camp,  82  N.  W.  645, 
70  Minn.  343,  followed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4S, 
Gent.  Dig.  Taxation,  {  1469.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Grler  M.  Orr,  Judge. 

Application  by  Horace  B.  Gates  to  register 
title.  Patrick  Keigher  and  others  were  made 
defendants.  Judgment  In  favor  of  tbe  ap- 
plicant, and  the  state  appeals.    Affirmed. 

T.  R.  Kane  and  0.  H.  O'Neill,  for  the  State. 
Wm.  G.  White,  for  respondent 

LEWIS,  J.  Application  filed  September  26, 
1905,  by  Horace  B.  Gates  to  register  title  to 
lot  12,  block  11,  of  Fairvlew  addition  to 
St  Paul,  stating  that  the  state  of  Minnesota 
claimed  to  bold  certain  tax  liens  against 
the  property.  Summons  was  duly  Issued,  and 
the  state  answered,  setting  up  tax  liens 
under  the  sale  of  1898  for  the  taxes  levied 
in  1896,  and  under  the  sale  of  May,  1905,  for 
the  taxes  levied  in  1903.  Notice  of  expira- 
tion of  redemption  from  the  sale  of  1898,  un- 
der which  tlie  applicant  claims  title,  was  is- 
sued S^tember  21,  1005,  and  proof  of  pub- 
lication thereof  was  filed  in  the  office  of  the 
county  auditor  November  10,  1905.  Judg- 
ment was  entered  in  the  registration  proceed- 
ings March  9,  1906,  that  the  applicant  was 
entitled  to  the  relief  n»~>'-'>''  for  and  was 
owner  of  the  premises  in  fee  simple;  also 
that  none  of  the  defendants,  Including  the 
state,  have  any  right,  title.  Interest,  or  estate 
in  or  to  the  premises,  or  any  lien  whatsoever 
upon  or  against  tbe  same.  All  the  other  par- 
ties acquiesced  in  the  Judgment  except  tbe 
state,  which  upon  appeal  raises  two  ques- 
tions: (1)  That  the  applicant  was  not  en- 
titled to  Judgment  for  the  reason  that  the 
period  for  redemption  had  not  expired  at  the 
time  of  filing  the  application  for  registration. 
(2)  Conceding  that  the  applicant  was  entitled 
to  register  his  title,  the  Judgment  therein  did 
not  operate  to  annul  the  lien  of  the  state  for 
the  taxes  of  1896. 

As  to  tbe  first  point,  we  do  not  think  the 
Rtate  is  in  position  to  InaUt  upon  It    Kh* 


time  for  final  redemntion  expired  prior  to  tli« 
time  of  the  mtry  of  Judgment  In  the  re^.^^ 
tratlon  proceedings,  and,  granting  that  tbe 
fee  owner,  Patrick  Keigher,  might  hare  Uka 
advantage  of  that  fact  if  he  were  not  sub- 
ject to  the  Jurisdiction  of  tbe  court  at  tla 
time  of  entry  of  Judgment,  we  are  unable 
to  see  what  advantage  the  state  can  take  o( 
such  Irregularity.  The  state  does  not  daia 
to  be  the  owner  by  virtue  of  Its  alleged  prior 
tax  lien,  but  asserts  the  same  and  demanib 
that  it  be  paid  upon  the  theory  of  preeedssct. 
Whether  the  state  has  a  prior  lien  depends 
upon  the  construction  to  be  given  tbe  ca$e 
of  State  V.  Camp,  79  Minn.  343,  82  N.  w. 
645,  where  it  was  held  that  the  bolder  of  a 
state  assignment  certificate  who  perfects  title 
thereunder  acquires  thereby  a  title  hi  fee 
simple  to  the  lands  covered  thereby,  free  aod 
clear  of  all  prior  lleoa  or  claims  In  favor  nf 
the  state.  In  that  case  Mrs.  Camp  took  as 
assignment  from  the  state  and  perfected  ber 
title  by  causing  the  proper  notice  of  eipiw- 
tlon  of  redemption  to  be  given,  whereas  in 
this  case  the  applicant  was  tbe  purchaser  at 
the  subsequent  tax  sale.  In  all  other  k- 
spects  the  cases  are  Identical.  The  principle 
established  in  State  v.  Camp  was  alBnncd  io 
State  V.  Klpp,  80  Minn.  119,  82  N.  W.  1114. 
We  are  unable  to  discover  any  dlffereoce  la 
principle  between  that  case  and  the  one  now  uc- 
der  consideration.  There  was  no  intention  ii 
that  case  to  limit  the  application  of  the  prin- 
ciple simply  to  those  case's  where  an  IndiTliI- 
ual  had  acquired  a  certificate  of  assliniment 
from  the  state.  It  is  immaterial  whether  the 
title  was  acquired  by  assignment  from  tbe 
state  or  as  an  original  purchaser  at  the  tai 
sale.  In  the  opinion  in  that  case  reference  is 
made  to  sections  1582,  1593,  and  1601.  G«c- 
St.  1894,  which  provide  that  a  tax  Judgmeot 
binds  every  estate,  title.  Interest  claim,  or 
lien  In  law  or  equity  in  or  on  such  piece  or 
parcel  of  land  of  every  person,  company,  or 
corporation,  and  that  the  purchaser  at  a  tu 
Judgment  sale,  or  one  who  has  perfected  tbe 
title  under  a  state  assignment  certificate  shall 
acquire  thereby  a  title  In  fee  simple.  It  tUI 
be  noticed  that  it  is  the  Jud^ent  Itsdf 
which  determines  and  defines  the  character 
of  the  lien,  and  whether  the  state  eoforces 
that  Judgment  by  a  direct  sale  or  by  an  as- 
signment makes  no  possible  difference  hi  tbe 
nature  of  tbe  lien  Itself.  In  each  case  tbe 
purchaser,  or  assignee,  received  what  tbe 
Judgment  calls  for,  and  for  which  the  statute 
provides,  vie.,  a  fee-simple  title  to  tbe  land 
free  from  all  liens  whatsoever. 

We  are  aware  that  the  decision  in  Statt 
T.  Camp  was  at  first  qnlte  generally  criUdsed 
'»<1  considered  an  innovation  unwarrantAl 
by  the  statute,  but  that  it  has  been  mlson- 
derstood  seems  apparent  from  the  repeated 
efforts  made  to  have  It  reversed.  Some  con- 
fusion, no  doubt,  has  arisen  npon  the  subject 
from  tbe  fact  that  It  had  become  tbe  cnstoni 
to  sell  premises  for  tbe  delinquent  taxes  of 
stibseqnent  years,  notwithstanding  the  stati 
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bad  bonskt  in  the  premises  at  a  prior  sale; 
no  assignment  Iiavlng  been  made.  Althongh 
the  decisloD  in  Berglond  r.  Graves,  72  Minn. 
148,  75  N.  W.  118,  speclflcally  held  that  it 
was  onneceasary  under  such  circumstances 
to  obtain  judgment  and  sell  the  land  Cor  taxes 
delinquent  for  subsequent  years,  and  that 
such  sniisequent  delinquent  taxes  might  t>e 
included  when  executing  an  assignment  cer- 
tiflcate,  yet  in  CJountryman  v.  Wasson,  78 
Minn.  244,  80  N.  W.  973,  81  N.  W.  213,  the 
right  to  sell  for  subsequent  delinquent  taxes 
was  recognized,  and  it  was  held  that  such 
subsequent  sale  was  ralld  and  did  not  ex- 
tlnguisb  the  state's  prior  Uen.  Under  ttie 
custom  thus  sanctioned  in  Countryman  v. 
Wasson,  it  was  not  easy  to  accept  the  deci- 
sion that  such  a  sale  was  not  as  effectual 
in  all  respects  as  when  the  land  had  t>een 
sold  to  an  actual  purchaser,  or  when  an  In- 
diyidnal  had  acquired  the  interest  of  the 
state  by  an  assignment  certifleate.  Atten- 
tion was  called  to  these  decisions  in  State 
V.  Camp  in  the  following  language:  "If  the 
executive  officers  of  tlie  state  would  follow 
the  decision  in  the  Bergiund  Case,  the  Inter- 
ests of  the  state  won"  »^  *""v  protected  and 
no  injuries  follow,  except,  perhaps,  such  as 
might  arise  and  rwmlt  from  defective  tax 
judgments  or  sales,  a  condition  not  to  be 
presumed."  Presumably  the  Legislature,  at 
the  extra  session  of  1902,  took  note  of  the  de- 
cision in  State  v.  Camp,  and  provided  that, 
in  malciug  up  the  delinquent  tax  list  excep- 
tion should  be  made  of  such  pieces  or  parcels 
of  land  as  had  theretofore  been  bid  in  by 
the  state  and  not  assigned  or  redeemed.  Sec- 
tion 3,  c.  2,  p.  2.  Gen.  liaws  1902  (Extra  Ses- 
sion). This  prorision  was  adopted  In  Rev. 
Laws  190.'5,  8  905.  By  this  legislation  an 
efTort  was  made  to  simplify  the  process  of 
pnforcing  the  payment  of  taxes,  and  we  have 
discovered  no  reason  for  changing  the  rule 
applied  In  State  v.  Camp.  On  the  contrary, 
we  think  the  decision  is  within  statutory  lim- 
Itfltions.  correct  in  principle,  and  should  be 
adhered  to. 

For  the  salce  of  deamem.  let  It  be  under- 
stood that  this  Is  not  a  refundment  case,  and 
Rhonid  be  distinguished  from  State  v.  KIpp, 
80  Minn.  119.  82  N.  W.  1114;  Allen  v.  Board 
Co.  Oom'rs,  106  N.  W.  301,  and  Oalciand  Cem. 
A88*n  ▼.  Board  Co.  Com'rs,  108  N.  W.  85T, 
rp<^ntly  filed. 

■Tndgment  and  order  afflrmed. 


NATIONAL   BOND    &    SECURITY    CO.    v. 

ANDERSON  et  ai. 
(Supreme  Court  of  Minnesota.    July  27,  1906.) 

ItBCOBDS— KBOISTRATION  OF  TITLE  TO   LaNO. 

Any  person  owiilo?  land,  whether  his  title 
be  of  record  in  the  ofBce  of  the  register  of  deeds 
or  not,  may  maintain  proceedings  under  the 
Torrens  act  for  land  transfers  to  register  hia 
titles 
(SyllAbas  by  the  Court.] 
108N.W.— 66 


Appeal  from  District  Court,  Ramaegr  Gonn- 
ty ;   Grler  M.  Orr,  Judge. 

Application  by  the  National  Bond  ft  Securi- 
ty Company  to  register  title.  Judgment  for 
applicant  against  Florence  L.  Anderson  and 
others,  and  the  state  appeals.    Affirmed. 

T.  R.  Kane  and  O.  H.  O'Neill,  for  the  State. 
Wm.  O.  Wbite^  for  respondent 

BROWN,  J.  In  proceedings  to  register  ti- 
tle under  the  Torrena  act,  applicant  relied  up- 
on an  unrecorded  deed  from  the  conceded 
owner  of  the  land  sought  to  be  registered,  and 
he  asked  to  have  determined  the  priority  of 
certain  tax  liens.  Judgment  was  given  for 
the  applicant  in  the  court  below,  and  the 
state  appealed. 

It  is  insisted  that  applicant  was  without 
standing  or  right  to^malntaln  the  proceeding, 
for  the  reason  that  ills  title  was  not  of  record 
at  the  time  It  was  commenced ;  his  deed  from 
the  conceded  owner  not  having  at  that  time 
l>een  recorded.  We  do  not  concur  in  this  con- 
tention. The  Torrens  act  provides  that  the 
"owner"  may  have  his  title  registered  by  pro- 
ceeding in  the  manner  therein  directed,  and, 
though  some  provisions  thereof  seem  to  Justi- 
fy the  suggestion  that  the  applicant  mnst  be 
the  record  owner,  it  would  require  a  strained 
construction  to  hold  with  the  state  on  this 
point,  and  say  that  none  but  those  who  ap- 
pear upon  the  records  as  owners  of  real  prop- 
erty are  entitled  to  the  relief  provided  by  the 
act.  So  we  construe  the  act  as  entitling  any 
owner  of  land,  whether  his  title  be  of  record 
in  the  office  of  the  register  of  deeds  or  not,  to 
maintain  proceedings  thereunder  to  register 
his  title. 

All  other  points  made  by  appellant  are 
disponed  of  by  the  opinion  of  Mr.  Justice 
Lewis  In  Re  Gates  v.  Keigher  (filed  herewith) 
108  N.  W.  860. 

Judgment  and  order  affirmed. 


KILBORN   V.   PRUDENTIAL   INS.   00. 
(Supreme  Court  of  Minnesota.     Aug.  3,  1906.) 

1.  INSUBANCE— CONTBACT— AOOICPTANCE. 

When  an  applicant  for  insurance  pays  tlie 
first  premium  to  the  agent,  the  contract  is 
consummated  when  the  company  accepts  the 
application,  executes  a  policy  and  deposits  it  ia 
the  mail  directed  to  ite  agent  for  delivery  to 
the  applicant. 

[Ed.  Note. — For  cases  In  point,   see  vol.  28, 
Cent.  Dig.  Insurance,  S{  198,  199,  223.] 

2.  Pbincipai.  and  AoEirr— Aora  of  Agent. 

An  agent  is  presumed  to  be  acting  within 
the  scope  of  bis  authority. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  {  391.] 

8.  INSIIRANOB— AUTUOBITT  OF  AOENT. 

The  agent  of  a  foreign  insurance  company 
who  was  authorized  to  solicit  insurance  in  this 
state  had  authority  by  force  of  section  88, 
c.  175,  p.  437,  Gen.  Laws  1895,  to  collect  the 
first  premium. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Oent.  Dig.  Insurance,  i  238.7 
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4.  Save. 

An  agent  of  «  foreign  life  Inrarance  com- 
pany authorized  by  chapter  176,  p.  892,  Gen. 
Laws  1895,  to  aolicit  insurance  and  collect 
the  first  premium,  b«s  apparent  authority  to 
take  a  promissory  note  for  the  first  premium. 

[Ed.  Note. — For  cases  in  point.  Me  Tol.  28, 
Gent.  Dig  Insurance,  {  243. J 
6.  Saus— PowEBS  OF  Agent— LiKiTATiONS. 

Unless  the  applicant  for  insurance  lias 
knowledge  of  express  limitations  upon  the  au- 
tboritr  of  the  agent  the  acceptance  by  the 
agent  of  a  note  in  payment  of  the  first  premium 
Is  binding  upon  the  company. 

(Syllabus  by  the  Cktort.) 

Appeal  from  District  Court,  Swift  County; 
Qorbam  Powers,  Judge. 

Action  by  Nellie  J.  Kllbom  against  the  Pru- 
dential Insurance  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed, 
and  Judgment  ordered  for  plaintiff. 

P.  P.  Olney,  for  appellant  Geo.  W.  Champ- 
lln,  for  respondent. 

EIXiIOTT,  J.  This  was  an  action  to  recov- 
er upon  a  policy  of  life  insurance.  The  case 
was  tried  by  the  court  without  a  Jury  and 
Judgment  ordered  for  the  defendant  From 
this  Judgment  the  plaintiff  appeals. 

It  appears  from  the  stipulation  of.  facts 
that  during  the  time  referred  to  the  defend- 
ant was  a  corporation  organized  under  the 
laws  of  the  state  of  New  Jersey  for  the  pur- 
pose of  writing  contracts  of  insurance  and 
was  duly  authorized  to  write  such  contracts 
of  Insurance  within  the  state  of  Minnesota. 
Timberlake  &  Coan  were  the  general  state 
agents  of  the  defendant  for  the  state  of  Minn- 
esota, for  the  soliciting  of  Insurance  and  the 
delivery  of  policies,  and  Albert  Knudtson  was 
a  soliciting  agent  for  the  company.  On  the 
19th  day  of  December,  1904,  Clint  Nixon 
made  an  application  for  Insurance  in  the  de- 
fendant company  and  delivered  It  to  said 
Knudtson.  Nixon  was  also  examined  by  a 
medical  examiner  and  the  examiner's  report 
was  attached  to  the  application.  At  the  time 
the  application  was  made,  Nixon  executed 
and  delivered  to  Knudtson  two  promissory 
notes  for  the  aggregate  sum  of  $61.36;  one 
for  $30.66  payable  in  one  month,  and  the  oth- 
er for  the  same  amount  payable  in  six  months 
from  date.  The  notes  were  payable  to  Knudt- 
son and  drew  interest  after  maturity  only. 
It  is  stipulated  that  no  part  of  th.e  first 
premium  for  said  Insurance  was  ever  paid 
or  tendered  by  said  Nixon  or  any  other  person 
in  his  behalf  unless  the  execution  and  deliv- 
ery of  these  notes  constituted  payment 
Knudtson,  on  the  day  the  application  was 
made  and  the  notes  given,  forwarded  the 
application  with  the  medical  examiner's  re- 
port attached  thereto,  to  Timberlake  &  Coan 
In  Minneapolis.  It  was  received  by  them  on 
December  21, 1904,  and  at  once  forwarded  by 
mall  to  the  defendant  at  its  home  ofiSce  In 
Newark,  N.  J.  On  December  23,  1904,  the 
company  executed  a  policy  of  Insurance  upon 
the  application  and  mailed  the  same  to  Tim- 


berlake &  Coan  In  Minneapolis,  for  dellviET 
to  Nixon.  It  was  received  by  tbem  on  Decen- 
ber  26,  1904.  On  December  24.  1904^  NIxob 
was  shot  and  died  at  the  village  of  Klrkoren. 
Timberlake  &  Coan  learned  of  his  death  on 
December  26,  1904,  and  thereupon  returned 
the  policy  to  the  company  at  Newark  N.  J. 
On  December  26,  1901.  Knudtson  delivered 
the  two  notes  to  Timberlake  &  Coan,  who.  un- 
til that  time,  had  no  knowledge  of  their  exe- 
cution. They  marked  the  notes  void,  and  can- 
celed and  forwarded  tbem  on  January  12. 
1905,  by  mail  to  the  plaintiff  at  her  supposed 
address  In  St  Cloud,  Minn.  The  letter  was 
received  and  returned  to  Timberlake  &  Coan, 
who  made  other  attempts  to  learn  the  where- 
abouts of  the  plaintiff,  but  were  unsnccessfuL 
No  attempt  was  made  to  collect  tbe  notes, 
and  nothing  was  ever  paid  thereon.  Demand 
was  made  by  the  plaintiff  for  the  usoal  blanks 
upon  which  to  make  the  proof  of  death.  Tbe 
company  refused  to  furnish  such  blanlcs  for 
the  reason  as  given  that  "no  premiom  was 
ever  paid  upon  this  application,  and  therefore 
no  liability  exists."  It  is  further  admitted 
that  plaintiff  had  an  insurable  Interest  In 
Nixon's  life,  and  that  Nixon  was  In  good 
health  up  to  the  time  he  was  killed.  The 
court  found  upon  these  stipulated  facts 
that  the  first  annual  premuim  required  by  tbe 
application  was  never  paid,  and  that  th« 
poli(7  was  never  delivered. 

1.  We  think  that  the  only  serious  qnestitn 
of  tbe  case  is  whether  the  premuim  was  paid 
by  the  delivery  of  the  notes  in  qnestloD. 
The  application  which  was  forwarded  to  the 
company  stated  that  $61.32  had  been  paid  in 
advance  upon  account  The  policy  was  exe- 
cuted by  the  defendant  with  the  understand- 
ing that  the  premium  had  been  paid  to  tbe 
agent  and  that  the  insured  was  therefore  en- 
titled to  the  immediate  delivery  of  the  policy. 
It  is  very  well  settled  that  where  nothing  re- 
mains to  be  done  by  the  insured,  the  mailing 
of  the  policy  duly  executed  to  the  insured  or 
to  an  agent  of  the  company  for  delivery  to 
the  insured  constitutes  a  delivery.  Yonge  v. 
Equitable  Life  Ins.  Soc.  (C.  C.)  30  Fed.  902; 
Mutual  Res.  Life  Fund  Ass'n  v.  Farmer 
(Ark.)  47  S.  W.  850 ;  Hallo<^  v.  (3omm.  Ins. 
Co.,  26  N.  J.  Law,  268;  N.  Y.  Life  Ins.  Co. 
V.  Babcock  (6a.)  30  S.  B.  273,  42  L.  R.  A.  88. 
69  Am.  St  Rep.  134;  Hartford,  etc  Ins.  Cio. 
V.  Lasher  Stocking  Co.,  66  Vt  439,  29  AU.  629, 
44  Am.  St  Rep.  859;  Daliey  v.  Ass'n,  102 
Mich.  289,  67  N.  W.  184,  26  L.  R.  A.  171.  The 
contract  is  complete  when  the  application  is 
accepted,  and  tbe  acceptance  signified  by 
mailing  the  policy.  Tayloe  v.  Mer.,  etc.,  Ins. 
Co.,  9  How.  (D.  S.)  390,  13  L.  Ed.  187;  Helm- 
an  V.  Phoenix  Ins.  Co.,  17  Minn.  153  (Gil.  127), 
10  Am.  Rep.  154;  Article,  16  Western  Jurist 
p.  337. 

2.  The  policy  contains  no  provision  that 
the  first  premium  shall  be  paid  in  cash  only. 
Premiums  are  made  payable  at  the  home  of- 
fice in  Newark,  N.  J.,  or  to  an  agent  of  the 
company  on  or  before  due  in  exchange  for 
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ofBdal  receipts  signed  by  the  president  and 
secretary  and  countersigned  by  an  authorized 
agent  of  the  company.  This  provision  man- 
ifestly has  no  application  to  the  first  pre- 
mitun,  and  if  it  bad  It  would  not  be  control- 
ling, as  the  policy  was  issued  with  knowledge 
that  the  first  premium  had  already  been 
paid  to  the  agent  of  the  company  who  at  the 
time  could  not  have  had  possession  of  the 
policy  or  an  official  receipt  The  application 
upon  which  the  policy  was  issued  recited 
that  the  applicant  had  paid  already  In  ad- 
vance on  account,  $61.32.  The  company, 
therefore,  knew  that  the  agent  had  received 
the  first  premium,  and,  after  Issuing  the 
policy  with  this  information,  it  could  not  be 
heard  to  deny  the  authority  of  the  agent  who 
received  the  premium  bad  it  been  paid  in 
cash.  There  is  also  a  provision  in  the  policy 
to  the  effect  that  no  agent  has  power  to  ex- 
tend the  time  of  paying  the  first  premiam, 
but  the  insured  never  saw  the  policy  and  pro- 
viiilons  In  it  of  which  he  had  no  knowledge 
could  have  no  application  to  matters  which 
occurred  before  the  policy  was  issued.  Kau- 
Sill  V.  Minn.,  etc.,  Ins.  Co.  31  Minn.  17,  16 
N.  W.  430,  47  Am.  Rep.  776;  Cont.  Ins.  Co. 
V.  Ruckman,  127  111.  864,  20  N.  B.  77,  11 
Am.  St.  Rep.  121.  It  must  also  be  remem- 
bered that  there  is  no  evidence  In  the  record 
of  any  express  limitations  upon  the  anthor- 
it}-  of  Knudtsou  or  as  to  the  manner  in  which 
be  is  to  collect  the  premitm.  The  agent 
assumed  to  have  authority  to  accept  the 
notes  and  there  is  a  presumption  that  a  per- 
son known  to  be  an  agent  Is  acting  within 
the  scope  of  his  authority.  Ingllsh  v.  Ayers, 
79  Mich.  816,  44  N.  W.  942:  Austrian,  etc., 
Co.  ▼.  Springer,  94  Mich.  348,  54  N.  W.  60, 
34  Am.  St  Rep.  350:  Bessemer  Land  ft 
Imp.  Co.  ▼.  Campbell,  121  Ala.  50,  25  South. 
793,  77  Am.  St  Rep.  17.  It  follows  that  if 
the  delivery  of  the  promissory  notes  to 
Knndtson  constituted  payment  of  the  first 
premium  the  policy  was  In  force  when  the 
insured  died,  and  the  plaintiff  Is  entitled  to 
recover. 

8.  The  question  Is  as  to  the  authority  of 
Knudtson.  Where  an  insurance  policy  pro- 
vides that  it  shall  not  be  efFectlve  until  the 
first  premium  is  paid,  it  does  not  take  effect 
even  although  delivered  until  this  provision 
Is  complied  with.  But  the  manner  in  which 
payment  is  made  is  Immaterial  If  it  is  at  the 
time  acceptable  to  the  company.  Hence, 
where  the  policy  is  silent  as  to  the  mode  of 
payment,  and  the  statute  does  not  require 
It  to  be  paid  In  cash  (as  in  State  v.  Moore, 
48  Neb.  870,  67  N.  W.  878),  and  the  company 
or  its  duly  authorized  agents  delivers  the 
policy  and  accepts  the  applicant's  notes  for 
the  first  premium,  It  Is  presumed  that  the 
notes  are  accepted  as  payment  Union 
Central  Life  Ins.  Co.  v.  Taggart  66  Minn.  96, 
66  N.  W.  579,  43  Am.  St  Rep.  474;  Stewart  v. 
TTuion  Mut  Ins.  Co.,  156  N.  T.  257,  49  N.  B. 
8T6,  42  L.  R.  A.  147;  Stepp  T.  Nat  Ute,  etc., 
Ass'n,  37  S.  a  417, 16  S.  m  134;  Insurance  Go. 


v.  Miller,  12  Wall.  (U.  S.)  302,  20  L.  Ed.  898. 
In  May  on  Insurance,  {  134,  It  la  said, 
"Where  tlie  agent  is  authorized  to  accept 
the  payment  of  premiums,  he  may  exercise 
his  discretion  as  to  the  mode  of  payment" 
See,  also,  Richard,  Insurance,  {  93.  The  aa< 
thorltles  very  generally  hold  that  an  agent 
who  Is  authorized  to  make  contracts  of  In- 
surance and  deliver  policies  has  implied 
authority  to  accept  notes  for  the  first  pre- 
mium. Tooker  v.  Sec.  Trust  Co.,  26  App, 
Dlv.  372,  49  N.  Y.  Supp.  814;  Id.,  165  N.  Y. 
608,  58  N.  B.  1093;  Mut  Life  Ins.  Co.  v. 
Logan,  87  Fed.  637,  81  C.  C.  A.  172;  Newark 
Machine  Co.  v.  Kenton  Ins.  Co.  (Ohio)  35 
N.  B.  1060,  22  L.  R.  A.  768;  1  Joyce,  In- 
surance,  {  77,  and  cases  there  cited.  But 
this  authority  la  sometimes  denied  to  sub- 
agents  of  the  general  agents,  and  to  wbat 
are  known  as  special  or  soliciting  agents. 
Penn.  Casu.  Co.  v.  Bacon,  133  Fed.  907,  67 
C.  C.  A.  497;  Insurance  Co.  v.  Wlllets,  24  Mich. 
268.  But  In  Nat  Life  Ina  Co.  v.  Twiddell  (Ky.) 
58  S.  W.  699,  it  was  held  that  a  local  agent 
and  solicitor  had  authority  to  accept  notes. 
In  Life  Ins.  Co.  v.  McGowan,  18  Kan.  300, 
the  authority  was  conceded  to  an  agent 
whose  business  It  was  to  "solicit  insurance 
and  receive  the  first  premium."  Chief  Jus- 
tice Horton  said:  "An  agent  of  an  insurance 
company  whose  business  it  is  to  solicit  ap- 
plications for  Insurance  and  receive  the 
first  premiums  has  the  right  to  waive  the 
condition  requiring  the  payment  In  money 
and  to  accept  a  promissory  note  of  the  ap- 
plicant or  from  a  third  party  In  lien  thereof.** 
Mut.  life  Ins.  Co.  v.  Allen,  113  111.  App.  89. 
See,  also.  Miss.  Valley  Life  Ins.  Co.  v.  Ney- 
land,  9  Bush  (Ky.)  430.  In  Mich.  Mut  Life 
Ins.  Co.  V.  Hall,  60  111.  App.  169,  it  was  held 
that  a  local  agent  of  a  life  Insurance  com- 
pany might  accept  from  an  applicant  for  In- 
Borance  a  note  for  the  first  premium,  al- 
though the  policy  required  the  payment  to  be 
made  in  cash,  and  the  rules  of  the  com- 
pany, of  which  the  applicant  had  no  knowl- 
edge, forbade  the  agent  to  accept  notes.  In 
Carson  v.  Jersey  City,  etc,  Co.,  43  N.  J.  Law, 
300,  39  Am.  Rep.  584,  it  was  held  that  the  pre- 
mium was  paid  when  the  agent  accepted  the 
applicant's  note  and  discounted  It  thus  re- 
ceiving the  cash.  There  are  also  authorities 
which  bold  that  the  premium  may  be  paid  by 
off  setting  a  debt  owed  by  the  agent  to  the  In- 
sured, but  this  doctrine  is  of  doubtful  sound- 
ness. It  Is  universally  conceded,  however,  that 
the  agent  may  make  his  own  terms  with  the 
insured  so  far  as  that  part  of  the  premium 
wlilcb  he  is  entitled  to  retain  as  his  commis- 
sion is  concerned.  John  Hancock  Ins.  Co. 
V.  Schlink,  175  111.  284.  61  N.  B.  796.  And 
see  Hoffman  v.  Insurance  Co.,  92  U.  S.  161, 23 
L.  Bd.  539.  In  Godfrey  v.  N.  X.  life  Ins. 
Co..  70  Minn.  224,  73  N.  W.  1,  It  appeared 
that  Godfrey  made  an  application  to  one  of 
defendant's  agents  for  life  Insurance,  and 
delivered  to  the  agent  her  promissory  note 
for  the  amount  of  the  first  premium.    The 
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agent  never  accounted  to  the  company  for 
tbe  note,  bat  transferred  It  to  Sandford,  who 
was  a  good  faith  purchaser  for  value.  The 
policy  wae  never  delivered,  and  Godfrey 
brought  salt  against  the  Insurance  company 
to  recover  the  amount  of  the  note  which  she 
had  been  required  to  pay  to  Sandford  It 
appeared  that  the  agent  had  been  In  the 
habit  of  teklng  such  notes  and  discounting 
them  at  a  certain  bank.  This  was  known  to 
the  general  agent  of  the  company,  and  it 
was  held  that,  under  the  drcumstances,  not- 
withstanding written  instructions  to  the  con- 
trary, the  insurance  company  was  bound  by 
the  act  of  the  agent  in  accepting  the  note. 
This  could  only  be  upon  the  theory  that  the 
general  agent  had  authority  to  represent  the 
company  and  waive  any  provision  requiring 
cash,  or  that  the  company  through  ito  gen- 
eral agent  having  a  knowledge  of  the  custom 
had  acquiesced  therein,  and  was  therefore 
estopped  to  deny  the  authority  of  the  agent. 
The  designation  of  agents  as  "general," 
"special,"  "local,"  and  "soliciting"  agento  la 
a  rough  way  serves  to  Indicate  their  powers, 
but  It  is  of  little  importance  as  between  the 
principal  and  persons  who  deal  with  the 
agent  It  is  commonly  said  that  a  general 
agent  is  one  who  has  power  to  transact  all 
the  bnslness  of  his  principal  of  a  particular 
kind,  or  In  a  particular  place  and  a  special 
agent  is  one  who  Is  authorized  to  act  only 
In  a  specific  transaction.  Lord  EUenborough, 
Whitehead  v.  Trickett,  15  East,  400;  Story. 
Agency,  t  17;  Mechem,  Agency,  {  6;  Clark 
&  Sklles,  Agency,  i  193.  The  mere  fact  that 
an  agent's  authority  Is  limited  to  a  partic- 
ular business  does  not  make  his  agency  spe- 
cial. If  the  authority  Is  general  and  gives 
him  power  to  perform  all  acts  necessnry  for 
the  transaction  of  that  business  and  he  is 
so  held  out  to  the  world.  Craln  v.  First  Nat. 
Bank,  114  111.  519,  2  N.  B.  486.  Locality  or 
extent  of  territory  is  not  the  test  of  general 
or  special  agency.  Butler  v.  Maples,  9  Wall. 
(U.  8.)  766,  19  L.  Ed.  822;  Continental  Ins. 
Co.  V.  Rnt^man,  127  111.  864,  20  N.  E.  77, 
11  Am.  St  Rep.  121. 

Upon  these  authorities  It  may  well  be  held 
that  Knudtson  was  a  general  agent  for  the 
transaction  of  certain  specified  portions  of 
his  principal's  business.  The  stipulation  of 
facte  upon  which  the  findings  of  the  trial 
court  rest  are  somewhat  meager  and  elimi- 
nate many  of  the  features  ordinarily  found  In 
these  cases.  Thus  it  does  not  appenr  whether 
Knudteon's  authority  was  limited  by  any 
contract  between  him  and  the  company  or  by 
any  special  instructions.  Nor  Is  there  any 
evidence  to  show  whether  he  had  been  In  the 
bablt  of  accepting  notes  for  premiums.  We 
are  informed  that  Timberlake  &  Coan  were 
the  general  stete  agents  with  authority  to  so- 
licit insurance  and  deliver  policies,  and  that 
Knudtson  was  a  soliciting  agent.  We  are  left 
to  infer  his  powers  from  this  designation  of 
bis  agency.   But  the  authority  of  Knudtson  is 


determined  by  the  statute  regardless  of  any 
contract  between  him  and  the  company.  He 
was  acting  for  the  company  in  the  negotia- 
tion of  a  contract  of  Insurance,  and  at  that 
time  section  88,  a  175,  p.  437,  Oen.  Laws  lSd.j, 
provided  that  "an  Insurance  agent  wbo  acts 
for  a  person  other  than  himself  In  negotiating 
a  contract  of  insurance  by  an  Insurance  com- 
pany shall  for  the  purpose  of  receiving  the 
premium  therefor  be  held  to  be  the  company's 
agent  whatever  conditions  or  stipulations 
may  be  contained  In  the  policy  or  contract" 
Rev.  Laws  1905,  {  1716,  strengthens  and  en- 
larges this  language  by  providing  that  "eveiy 
Insurance  agent  or  broker  who  acta  for  an- 
other In  negotiating  a  contract  of  insurance 
for  an  insurance  company  shall  be  bekt 
to  be  the  company's  agent  for  the  purpose 
of  collecting,  or  securing  the  premiums 
therefor  whatever  conditions  or  stlpulati<Ki$ 
may  be  contained  in  the  contract  or  policy." 
Knudtson  was  thus,  by  force  of  the  statute, 
the  agent  of  the  defendant  company  for 
soliciting  the  insurance  and  collecting  the 
premium.  It  will  be  noted  that  the  Revised 
Statutes  entered  the  llmlte  of  the  8g«tt°s 
autiliority  by  authorizing  him  to  secure  as 
well  as  collect  the  premiums.  Section 
89,  p.  '  4S7,  c.  175,  Oen.  Laws  189-1. 
provided  that  no  officer  or  ag«it  of  for- 
eign Insurance  companies  should  make  or 
procure  to  be  made  or  act  or  aid  in  any 
manner  in  the  negotiation  of  any  insurance 
with  such  companies,  until  he  had  secured 
from  the  Insurance  commissioner  of  the  state 
a  certificate  of  authority  so  to  do.  It  was 
also  i«ovlded  that  "While  such  certificate 
remains  in  force  the  company  shall  l>e  bound 
by  the  acta  of  a  person  named  therein  with- 
in his  apparent  authority  as  ite  acknowledged 
agent"  Soliciting  agents  of  foreign  insur- 
ance companies  are  selected  by  the  com- 
panies, and  each  agent  is  required  to  obtain 
the  certificate  from  the  insurance  commis- 
sioner. It  must  be  presumed  that  KnadtB(« 
held  such  a  certificate  as  otherwise  be  would 
be  guilty  of  a  misdemeanor.  He  was  there- 
fore the  agent  of  the  insurance  company  for 
the  purpose  of  soliciting  Insurance  and  col- 
lecting the  premium,  and  the  company  is 
bound  by  all  his  acta  which  were  within  the 
scope  of  the  apparent  authority  conferred 
upon  him. 

By  creating  an  agency  the  principal  be- 
stows upon  the  agent  a  certain  character, 
and  bis  authority  in  a  given  case  is  an  attri- 
bute of  this  character.  If  the  principal  by 
his  express  acte  or  as  the  lawful  and  legal 
result  of  his  words  or  conduct,  impresses 
upon  the  agent  the  character  of  one  author- 
ized to  speak  or  act  for  bim  in  a  given  capac- 
ity, the  authority  resulte  as  a  necessary  at- 
tribute of  the  character  and  the  principal 
win  not  be  heard  to  assert  as  against  third 
persons  wbo  have  relied  thereon  in  good 
faith,  that  he  did  not  intend  to  confer  so 
much  authority  or  that  be  had  given  the 
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agoit  express  Instructions  not  to  exercise  it 
Ibe  principal  has  the  rigtit  to  Impose  lawful 
restrictions  and  limitations  npon  the  agent, 
and  they  are  binding  and  conclnslTe  upon  all 
who  have  knowledge  of  them,  provided  the 
principal  has  done  nothing  inconsistent  X>j 
-which  sncb  limitations  are  nnlllfled.  When 
an  agent  is  appointed  for  a  particular  purpose 
and  authorized  to  do  certain  acts  the  liability 
of  the  principal  for  such  acts  depends  upon 
(1)  the  power  actually  conferred;  (2)  the 
IH>wer  reasonably  necessary  for  the  execu- 
tion of  those  actually  conferred;  (S)  the 
powers  annexed  by  custom  or  usage;  and 
(4)  the  powers  in  addition  thereto  which  the 
principal  by  his  words  or  conduct  leads  third 
persona  reasonably  to  believe  that  the  agent 
possesses,  '^he  second  and  third  of  these 
elements  may  be  referred  either  to  the  doc- 
trine of  implied  authority  or  to  estoppel. 
Implied  authority  is  actual  authority.  It 
arises  out  of  the  authority  expressly  con- 
ferred. A  principal  will  be  presumed  to  have 
conferred  all  auxiliary  authority  reasonably 
necessary  to  make  the  express  antbority 
efTective.  But  it  may  be  necessary  at  times 
to  Invoke  the  doctrine  of  estoppel  to  prevent 
tlie  principal  from  showing  that  the  fact  iscoa- 
trary  to  tills  reasonable  presumption.  Huff- 
eat,  Agency,  {  62.  The  fourth  element  rests 
entirely  upon  the  doctrine  of  estoppel.  The 
principal  has  held  the  agent  out  as  one  hav- 
ing the  authority  which  to  a  reasonably 
prudent  person  he  appears  to  have.  We  are 
here  dealing  with  matters  as  they  appear,  not 
necessarily  as  they  are  In  fact  The  point 
of  view  is  that  of  the  third  person  who  is 
dealinJB  with  the  agent  The  principal  being 
responsible  for  the  conditions  must  bear  the 
risks  which  attach  thereto.  Having  made  U 
appear  that  his  agent  has  authority,  the  law 
raises  a  bar  which  prevents  blm  from  prov- 
ing that  appearance  is  not  reality.  The  es- 
toppel then  arises  out  of  the  act  of  holding 
the  agent  out  with  what  appears  to  be  au- 
thority to  do  certain  acts  and  it  is  not  neces- 
sary to  show  that  the  principal  bad  knowl- 
edge of  the  fact  that  the  agent  was  actually 
exercising  authority  beyond  the  scope  of  his 
actual  authority.  Of  course  the  principal 
cannot  be  estopped  unless  be  permitted  the 
agent  to  assume  the  authority  or  placed  him 
in  the  situation  from  which  the  authority  be- 
came apparent  But  when,  by  bis  voluntary 
act,  he  has  placed  his  agent  in  such  a  situa- 
tion that  a  person  of  ordinary  prudence,  con- 
versant with  business  usage  is  Justified  in 
assuming  that  the  agent  has  authority  to 
perform  a  particular  act  in  a  particular  man- 
ner on  behalf  of  his  principal,  be  is  estopped 
to  deny  the  authority  as  against  a  third  per- 
son wbo  In  good  faith  relies  npon  such  ap- 
pearance. Johnston  v.  Mil.,  eta,  Co.,  46  Neb. 
480,  64  N.  W.  1100;  Johnson  v.  Hurley,  116 
Mo.  613,  22  S.  W.  492. 

A  person  of  ordinary  prudence  and  knowl- 
edge of  the  usages  of  the  life  Insurance  busi- 
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ness,  who  is  aolldted  by  an  agent  who  has 
authority  to  collect  tbe  first  premium,  may 
fairly  and  reasonably  rely  upon  the  assertion 
of  tbe  agent  that  he  has  authority  to  g^lve  a 
short  credit  for  the  first  premium.  Especial- 
ly Is  this  true  when  the  application  which 
be  signs  does  not  state  that  the  first  premium 
is  to  be  paid  In  cash.  It  is  a  matter  of  com- 
mon knowledge  that  this  Is  one  of  tbe  meth- 
ods by  which  such  agents  procure  business. 
The  applicant  has  the  right  to  believe  that 
the  insurance  company  will  not  send  to  hini 
an  agent  who  will  assume  authority  which 
be  does  not  properly  possess,  and  thus  lead 
blm  to  believe  that  he  is  insured  when  he  is 
not  insured.  The  company  selects  Its  agents, 
and  cannot  be  permitted  to  throw  the  entire 
responsibility  for  their  misconduct  upon  a 
person  who  deals  with  them  in  good  faith. 
The  fact  that  the  face  of  the  notes  given  to 
Knudtson  amounted  to  slightly  less  than  the 
sum  due  for  the  first  premium,  is  not  Im- 
portant It  will  be  presumed  that  the  dif- 
ference was  waived.  Thum  v.  Wolslenholme, 
21  Utah,  446,  61  Pac.  637;  Triple  Link  Ins. 
Co.  T.  Williams,  121  Ala.  138,  26  South.  19, 
77  Am.  St  Rep.  34.  In  Jackson  v.  Mut  Ben. 
Life  Ins.  Co.,  79  Minn.  48,  81  N.  W.  646,  82 
N.  W.  366,  It  Is  said  that  tbe  Insured  never 
understood  that  he  gave  the  notes  in  payment 
for  the  premium.  It  also  appeared  that  the 
receipt  delivered  to  the  insured  in  return  for 
his  notes  contained  on  its  face  a  state- 
ment which  limited  the  authority  of  the 
agent  Tbe  decision  must  rest  upon  Its  own 
facts,  which  are  essentially  different  from 
those  at  bar. 

The  Judgment  is  reversed,  with  directions 
to  the  trial  court  to  enter  Judgment  in  favor 
of  tbe  plaintiff  upon  the  facts  as  stipulated  by 
the  parties. 


NOHRE  V.  WRIGHT  et  al. 
Supreme  Court  of  Minnesota.    July  13,  1906.) 
.1.  Justices   of  thk   Peaok— Pleadino — An- 

SWEB. 

When  tbe  parties  to  an  action  in  a  Justice 
court  appear  on  tbe  return  day  named  in  the 
summons,  and  on  motion  of  tbe  plaintiff  the 
hearing  is  adjourned  for  one  week,  the  answer 
Diny  be  filed  on  the  day  to  which  the  hearing 
Is  adjourned.  By  implication  the  Justice  desig- 
nates that  day  for  the  pleading  and  by  mov- 
ing the  adjoDmment  the  plaintiff  consents  there- 
to. 

[Ed.  Note. — For  cases  In   point,  see  vol.  31, 
Cent.  Dig.  Justices  of  the  Peace,  U  324-326.1 

2.  Damages— EvinENCE. 

Oen.  St.  1894,  f  4986  (Rev.  Laws  1905,  { 
S913),  does  not  authorise  a  Judgment  in  an  ac- 
tion to  recover  unliquidated  damages  without 
proof  of  the  amount  of  the  damages. 

3.  Anihals— Sheep   Killed    by    Doos— Lia- 
■bilitt  of  ownebs. 

Section  6882,  Oen.  St  1894  (Rev.  Laws 
1905,  i  2786),  does  not  change  the  common-law 
rule  that,  where  several  dogs  kill  sheep  and  do 
other  damage  Jointly,  the  owner  of  each  dog 
is  liable  only  for  the  damage  done  by  his  dog, 
and  a  Joint   action   will   not  lie   against   tbe 
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owners  of  the  don.  The  itatnte  merely  re- 
lieves the  pUintiff  from  the  necessity  of  showing 
scienter. 

[Ed.  Note. — For  cases  in  point,  see  voL  2, 
Cent  Dig.  Animals,  H  283-^.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Conrt,  Honston 
County;  Nathan  Klngsley,  Judge. 

Action  by  S.  S.  Nohre  against  George 
Wright  and  William  Wright  From  a  Judg- 
ment of  the  district  court,  affirming  a  judg- 
ment of  the  Justice's  court,  plalntlft  appeals. 
Affirmed. 

F.  A.  Duzbury,  for  appellant  W.  H.  Har- 
ries and  Chas.  A.  Dorlval,  for  reapondenta. 

ELLIOTT,  J.  This  is  an  appeal  from  a 
Judgment  of  the  district  court  which  affirm- 
ed a  Judgment  of  the  Justice  court  The  suit 
was  brought  in  the  Justice  conrt  against 
two  defendants  to  recover  damages  alleged 
to  have  been  caused  by  the  killing  of  the 
plalntlfrs  sheep  by  two  dogs  alleged  to  be 
owned  by  the  defendants.  On  the  return 
day,  upon  motion  of  the  plalntllf,  the  case 
was  adjourned  for  one  week.  No  answer 
was  filed  at  that  time.  On  the  day  to  which 
the  case  was  adjourned  the  defendants  filed 
an  answer,  which  was  stricken  out  on  mo- 
tion of  the  plaintiff  on  the  ground  that  no 
consent  or  agreement  had  been  made  by  the 
parties  that  the  pleadings  might  be  filed 
after  the  return  day  named  in  the  summona 
The  case  was  then,  by  proper  proceedings, 
transferred  to  another  justice,  who  proceed- 
ed on  the  same  day  to  the  trial  of  the  case. 
The  court  then  denied  the  plaintiff's  motion 
for  Judgment  for  want  of  an  answer,  and 
granted  tlie  defendants'  motion  for  leave  to 
file  an  answer.  After  hearing  the  evidence 
the  Justice  granted  the  defendants'  motion 
to  dismiss  the  action,  and  from  a  Judgment 
entered  thereon  an  appeal  was  taken  to  the 
district  court  on  questions  of  law  alone, 
where  the  Judgment  was  affirmed. 

1.  Section  4977,  Oen.  St  1894  <Rev.  Laws 
1906,  {  8904),  provides  that  pleadings  in  Just- 
ice courts  must  take  place  at  the  time  men- 
tioned in  the  summons  for  the  appearance  of 
the  parties,  or  at  such  time  thereafter,  not 
exceeding  one  week,  as  the  justice  may  ap- 
point for  the  convenience  of  the  parties  and 
by  their  consent  The  time  to  which  an  ad- 
journment may  be  taken  is  thus  limited  to 
one  week,  and  after  the  expiration  of  that 
period  the  right  to  plead  is  lost  unless  it  has 
been  preserved  by  agreement  of  the  parties 
with  the  approval  of  the  court  West  v. 
Berg,  66  Minn.  287,  68  N.  W.  1077;  Caley  v, 
Bogers,  72  Minn.  100,  75  N.  W.  114;  Johnson 
V.  Little,  82  Minn.  69,  84  N.  W.  648.  In  the 
case  at  bar  the  adjournment  was  for  one 
week,  and  the  answer  was  filed  within  the 
time  limited  by  the  statute.  The  plaintiff, 
by  moving  for  the  adjournment  must  be 
held  to  have  consented  to  the  filing  of  the 
pleading  on  the  adjourned  day,  and  the  Just- 
Ice  by  ordering  the  adjournment  to  that  day 


by  implication  ai^olnted  tb«  time  within 
which  the  answer  might  be  filed.  Baneii  t. 
Burg,  88  Minn.  889,  87  N.  W.  048. 

2.  Section  ^66,  Gen.  St  1804  (Bev.  Lan 
1905,  {  3913),  does  not  authorise  a  judgment 
for  unliquidated  damage*  without  proof  o( 
the  amount  of  auch  damages.  It  does  not 
apply  to  tort  actions,  and  therefore  tlie 
plaintiff  was  not  entitied  to  judgment  npon 
his  motion,  even  had  the  defendants  been  In 
default  for  want  of  an  answer. 

3.  The  complaint  alleged  that  the  tm 
dogs  "were  owned  and  in  the  possession  of 
the  defendants  herein,"  but  the  evlden« 
very  clearly  showed  that  one  dog  belongeii 
to  the  defendant  George  Wright  and  the 
other  to  the  defendant  William  Wright  The 
common- law  rule  is  that  where  domestic 
animals  of  different  owners  unite  hi  com- 
mitting an  injury,  the  wrong  is  not  the  Joint 
wrong  of  the  owners,  but  each  owner  is  li- 
able separately  for  the  damages  done  b;  hb 
own  animal.  Separate  owners  of  several 
animals  are  not  JoLntiy  liable  for  dainagti 
done  by  them  all  at  the  same  time.  Coole;. 
Torts,  p.  348;  Ingham,  Animals,  p.  413;  i 
Cnrr.  Law,  p.  116;  Lawson,  Bights  and 
Bemedles,  voL  3,  p.  2493;  Van  Steenburgb  r. 
Tobias,  17  Wend.  (N.  Y.)  662,  31  Am.  Dec. 
810;  Buddlngton  v.  Shearer,  20  Pick.  (Mus.) 
477;  Nierenberg  v.  Wood,  69  N.  J.  Law,  112, 
85  AtL  654;  Auchmuty  v.  Ham,  1  Deolo  (S. 
Y.)  495;  Wilbur  v.  Hubbard,  35  Barb.  (.N.T.) 
303;  Partenhelmer  v.  Van  Order,  20  Barb.  (S. 
Y.)  479;  Adams  v.  Hall,  2  Vt  9,  19  Am.  Dec: 
600;  Dyer  v.  Hutchins,  87  Tenn.  198,  10  S. 
W.  194;  Denny  v.  Correll,  9  Ind.  74;  Little 
Schuylkill  Navlg.  Co.  v.  Blcharda,  S7  Pi. 
147.  98  Am.  Dec.  209;  Wesgate  v.  Carr,  43 
IIL  450;  Yeazei  ▼.  Alexander,  58  Ul  263: 
Flansburg  v.  Bason,  3  111.  App.  531 ;  Powen 
V.  Kindt,  13  Kaa  74;  Chipman  v.  Palmer,  i 
Hun(N.  Y.)  520;  Cogswell  v.  Murphy,  46  Iow», 
44;  Anderson  v.  Halverscm  (Iowa)  101  N.  W. 
781.  In  Carrol  v.  Wetler,  1  Hun  (N.  I.)  96, 
it  was  said:  "Where  several  dogs  kill  sheep  to- 
gether, or  do  other  damage  JoinUy,  the  owner 
of  each  Is  liable  for  the  damage  done  b7  liii 
dog  and  a  joint  action  will  not  lie  a^lnst 
the  owners."  In  Bussell  v.  Tomllnson,  i 
Conn.  206,  Mr.  Justice  Swift  said:  "When 
the  dogs  of  several  owners  do  mlBcblef  to- 
gether, each  owner  is  liable  for  the  mischief 
done  by  bis  own  dog,  and  It  would  be  re- 
pugnant to  the  plainest  principles  of  jostice 
to  say  that  the  dogs  of  different  owners  h; 
joining  in  doing  mischief  would  make  the 
owners  jointly  liable.  This  would  be  gl^In; 
them  a  power  of  agency  which  no  animal 
is  ever  supposed  to  possess." 

It  is,  of  course,  often  difficult  to  Identify 
tbe  owners  of  a  pack  of  mischlevons  dogs 
and  apportion  the  damages  done  by  each  dog. 
In  some  states  this  difficulty  has  been  it- 
moved  by  making  the  owner  of  each  dog 
liable  for  all  the  damages  done  by  the  psct 
See  Nelson  v.  Nugent,  106  Wis.  477, 82  N.  ^• 
287,  80  Am.  St  Bep.  51;   Kerr  T.  O'Connor, 
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J3  Pa.  341;  Worcester  County  v,  Ashworth, 
L60  Masa  186,  35  N.  E.  773;  Remele  t.  Dona- 
lue,  54  Vt  557;  Rowe  v.  Bird,  48  Vt  578; 
VIcAdams  v.  Sutton,  24  Ohio  St  833;  Ander- 
ion  T.  Halverson  (Iowa)  101  N.  W.  783.  The 
ippellant  contends  that  racb  Is  the  effect 
>f  section  6882,  Gen.  St  1894,  which  pro- 
rides  that:  "The  owner  or  possessor  of  any 
log  that  shall  kill,  wound  or  worry  any 
jheep  or  lamb  or  other  domestic  animal  or 
!inlmals  including  poultry,  shall  be  liable  for 
the  value  of  such  sheep  or  lamb  or  other 
domestic  animal  or  animals  including  poul- 
try to  the  owner  thereof  without  proving 
Dotlce  to  the  owner  or  possessor  of  such  dog, 
or  knowledge  by  him  that  his  dog  was  mis- 
chievous or  disposed  to  kill  sheep."  This 
section,  much  Improved  in  phraseology,  Is 
section  2786,  Rev.  Laws  1905.  It  In  no  way 
resembles  the  statutes  which  In  certain 
states  have  changed  the  general  rule.  It 
changes  the  common-law  rule  of  liability 
only  In  so  far  as  it  relieves  the  plaintiff  of 
the  necessity  of  showing  scienter.  See  Van 
Bergen  v.  Eulberg,  111  Iowa,  139,  82  N.  W. 
483;  Anderson  ▼.  Halverson  (Iowa)  101  N. 
W.  783.  The  statute  provides  that  the  pos- 
sessor of  any  dog  that  shall  injure  sheep  shall 
be  liable  for  the  value  of  such  sheep.  There 
is  nothing  in  the  language  or  In  the  history 
of  the  statute  to  suggest  that  the  Legislature 
Intended  to  change  the  common-law  rule 
which  made  the  owner  of  the  dog  liable  for 
the  damages  caused  by  his  dog. 

The  Justice  therefore  properly  dismissed 
the  case  and  the  Judgment  appealed  from  Is 
affirmed. 


TRIMBLB  r.  LAKB  SUPBRIOR  ft  PUOBT 

SOUND  CO.  et  al. 
(Supreme  Court  of  Minnesota.    July  20,  1906.) 

Lanoiajbd  and  Tenant— SuBRsnnEB  or  Pos- 
session 10  Stbanoeb;— Qdietino  Title. 
A  tenant  of  the  buildings  situated  on  land 
held  under  a  lease  by  another  party  does  not, 
by  accepting  a  lease  of  the  land  from  a  stranger 
before  the  expiration  of  his  lease,  without  the 
consent  of  his  landlord  or  the  lessee  of  the  land, 
place  the  stranger  in  possession  of  the  land  so  as 
to  enable  him  to  maintain  an  action  to  quiet 
title. 

[B^d.  Note. — For  cases  In  point,  see  vol.  32, 
Cent.  Dig.  Landlord  and  Tenant.  U  13-16,  208, 

(Syllabns  by  the  Court.) 

Appeal  from  District  Court,  Clay  C!ounty; 
Baxter,  Judge. 

Action  by  Henry  L.  Trimble  against  the 
Lake  Superior  &  Puget  Sound  Company  and 
others.  Verdict  for  plaintiff.  Fiwm  an  order 
denying  a  new  trial,  Christopher  Bums  ap- 
peals.   Reversed. 

Edwin  Adams  and  P.  H.  Peterson,  for 
•ppellant  C.  A.  Nye  and  G.  Halvorsen,  for 
respondent 

BLLIOTT,  J.  This  is  an  appeal  from  an 
order  denying  a  motion  for  a  new  trial.    The 


action  was  brought  by  Henry  I*  Trimbl* 
against  the  Lake  Superior  ft  Paget  Sound 
Company  and  all  other  persons  and  parties 
unknown  claiming  any  right,  title,  or  Interest 
In  the  property  described  In  the  complaint 
The  company  did  not  appear,  but  an  answer 
was  Interposed  by  Christopher  Bums  which 
denied  the  claim  of  title  asserted  by  the  plain- 
tiff and  alleged  that  said  Bums  was  in  pos- 
session of  the  premises  when  the  action  was 
brought,  and  that  he  had  acquired  title  there- 
to by  adverse  possession.  The  court  found 
that  the  plaintiff  was  in  possession  of  the 
premises,  and  that  Burns  failed  to  prove  his 
title  by  adverse  possession  during  the  statu- 
tory period. 

An  examination  of  the  record  convinces  us 
that  the  plaintiff  was  not  In  possession  of  the 
premises  when  he  commenced  this  action, 
and  that  his  so-called  record  title  is  of  no 
Importance,  as  it  rests  upon  a  void  tax  Judg- 
ment It  therefore  becomes  Important  to  con- 
sider the  question  of  the  defendant's  claim 
of  title  by  adverse  possession  only  so  far  as 
Is  necessary  to  disclose  the  circumstances 
under  which  the  plaintiff  claims  to  have  a(S 
quired  possession  of  the  land.  The  land  was 
patented  by  the  government  by  Josephine  M. 
Jones  on  May  8,  1874.  She  deeded  the  land 
to  the  Lake  Superior  ft  Puget  Sound  Com- 
pany. The  taxes  of  1879  were  not  paid,  and 
on  September  27,  1881,  the  ooimty  auditor 
sold  the  tract  with  other  lands  to  R.  R. 
Briggs.  In  1884  Brlggs  deeded  the  land  to 
Mary  H.  Lewis.  Twenty  years  thereafter,  on 
October  4,  1004,  she,  for  a  consideration  of 
|2S,  quitclaimed  the  land  to  the  respondoit 
Trimble.  Neither  Trimble^  Lewis,  nor  Brlggs 
ever  paid  any  taxes  on  the  land,  or,  so  far  as 
the  record  discloses,  was  ever  in  possession. 
At  the  trial  of  this  action  Trimble  attempted 
to  establish  bis  title  under  the  deed  from 
I^ewis,  but  It  is  now  admitted  in  his  brief 
that  the  tax  Judgment  was  void  (Famham  t. 
Jones,  82  Minn.  7, 10  N.  W.  83;  Davis  v.  Car- 
lln,  77  Minn.  472,  80  N.  W.  866),  and  that  his 
right  to  maintain  this  action  rests  upon  his 
alleged  possession  of  the  premises  when  the 
action  was  commenced  and  the  failure  of  the 
defendant  Bums  to  prove  title  in  himself. 

It  appears  that  In  the  year  1873  Patrick 
Bums,  the  father  of  the  defendant  Chris- 
topher Bums,  settled  on  the  160  acres  of  which 
this  80  acres  forms  a  part  He  soon  there- 
after built  a  house  on  the  80  acres  In  question, 
and  he  and  his  family  lived  on  the  land  until 
1884.  In  1883,  Patrick  Burns,  learning  that 
be  could  not  acquire  title  to  the  80  acres  In 
question,  turned  over  whatever  rights  he  had 
to  his  son  Christopher.  Thereafter  Patrick 
Burns  acquired  title  to  the  north  half  of  the 
section  and  made  no  further  claim  to  the 
south  half,  which  Is  the  land  Involved  in  this 
action.  Christopher  Bums  claims  that  he  re- 
ceived possession  of  the  land  from  his  father 
In  1884  and  has  held  continuous  possession 
ever  since  adverse  to  all  the  world.  As  there 
must  be  a  new  trial  it  is  not  necessary  for  xm 
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tD  detennlne  the  correctnen  of  the  finding  of 
th«  trial  oonrt  upon  tbe  issne  of  adverse  pos- 
seaehnL  It  la,  bowever,  evident  that  daring 
all  these  rears  Chri9topber  Bums  claimed  to 
own  tbe  land  and  assumed  to  be  in  possession 
of  it.  From  time  to  time  be  invested  money 
in  improvements  and  paid  tbe  taxes  eveiy 
year  as  they  became  doe.  He  lived  on  tbe 
land  from  1884  nntll  1889,  when  he  went  to 
work  elsewhere  because  be  could  earn  more 
money.  Daring  the  entire  period  from  1884 
until  May  1,  1904,  his  parehts,  a  sister,  and 
two  brothers  made  tbelr  home  on  tbe  land. 
Christopher  Bums  was  unmarried.  Daring 
ills  absence  he  corresponded  with  memt>ers  of 
tbe  family,  soit  them  money,  and  gave  in- 
strnctions  as  to  Its  ezpaiditnre  on  the  land 
and  the  care  of  the  place.  From  1889  to  1897 
Christopher  claims  tliat  be  left  tbe  property 
in  charge  of  bis  father  and  bis  brothers,  wtio 
by  agreement  with  him  were  to  care  for  it  as 
bis  agents.  His  brother  James  was  In  charge 
for  about  five  years  prior  to  May  1,  1904. 
In  1898  Cbrlstopber  remained  on  tbe  land  for 
six  months,  and  in  1903  be  was  there  for 
al)out  three  months.  May  1,  1904,  James 
Burns,  acting  for  Christopher,  rented  tbe  land 
to  one  Brackley  and  tbe  buildings  thereon  to 
one  John  Peterson  for  a  period  of  <Hie  year. 
On  tbe  27th  of  November,  1904,  before  these 
leases  expired,  while  Peterson  was  in  posses- 
Blon  of  tbe  buildings  and  Brackley  of  the 
land  upon  which  they  stood,  Peterson  ac- 
cepted a  lease  of  the  land  from  Trimble. 
No  cliange  was  made  in  tbe  actual  char- 
acter of  Peterson's  possession.  He  contin- 
ued to  live  on  the  land  as  be  bad  done 
before  be  received  the  lease  from  Trimble. 
These  conditions  fairly  appear  from  tbe  ev- 
idence, and  they  do  not  show  possession  on 
the  part  of  Trimble.  What  took  place  be- 
tween Trimble  and  Peterson  was  a  mere  pa- 
per transaction.  A  tenant  cannot  In  this  way 
deprive  his  landlord  of  possession  and  place 
on  adverse  claimant  of  tbe  title  In  oonstmc- 
tlve  possession.  An  attornment  to  another 
without  tbe  consent  of  tbe  landlord  does  not 
effect  tbe  landlord's  possession.  Blue  v. 
Say  re,  2  Dana  (Ky.)  213;  McCartney  v.  Auer, 
50  Mo.  395;  Cobb  T.  Bobertson  (Tex.  Sup.) 
86  S.  W.  746;  Stover  v.  Davis,  67  W.  Va. 
196,  49  S.  E.  1023.  Bums  was  In  possession 
by  his  tenants  Brackley  and  Peterson.  Both 
leases  extended  until  May,  1905.  It  is  trae 
that  Brackley  did  not  live  on  the  land,  but 
he  cultivated  It  during  tbe  season  and  bad 
<-()ntrol  over  It  until  the  end  of  his  lease.  A 
lease  can  be  terminated  only  by  mutual  agree- 
ment between  the  lessor  and  lessee,  or  by 
some  act  of  the  party  against  whom  It  la 
claimed  Inconsistent  with  the  continuance  of 
the  term  and  the  validity  of  which  he  Is 
estopped  to  deny.  Nelson  v.  Thompson,  23 
Minn.  508.  Neither  Peterson  nor  Brackley 
could  terminate  bis  lease  without  the  con- 
i^ent  of  Bums.  Brackley  does  not  appear  to 
have  attempted  to  do  so,  and  Peterson  never 
took  tbe  possession  of  tbe  land  away  from 


Bradcley.  To  permit  a.  tenant  In 
to  effect  tbe  claims  of  rival  claimants  of  tbe 
title,  by  repudiating  one  landlord  and  accept- 
ing anotho'  by  a  mere  paper  tzansactioc. 
would  be  Inconsistent  with  tbe  well-eetmblidi- 
ed  principles  of  tbe  law  of  landlord  and  ten- 
ant 

Tbe  order  appealed  from  is  revened,  and  a 
new  trial  granted. 


BOGER8  T.  MINNEAPOLIS  A  ST.  U  B.  Ca 
(Supreme  Court  of  Minnesota.    July  20.  190&) 

Hastkb  and  Skrvaht-— Ihjttsixb  to  S^vast 

— evidenck. 

In  a  perBonal  injuiy  action,  tbe  evidecee 
held  to  snstain  the  verdict. 

(SylUbos  by  tbe  Court.) 

Appeal  from  District  Court,  FreetMm  Comi- 
ty ;   Nathan  Kingsley,  J. 

Action  by  Thomas  F.  Bogers,  as  administra- 
tor of  the  estate  of  Edward  McGUIan.  against 
the  Minneapolis  &  St.  Louis  Railroad  Goia- 
pany.  Verdict  for  plalntUC  From  an  orda 
denying  a  motion  for  Judgment  notwithstand- 
ing verdict  was  for  a  new  trial,  defendant 
appeals.    Afflrmed. 

John  I.  Dllle  and  W.  8.  Hammond,  for  a^ 
peliant  Morgan  &  Melj^ien  and  Loreiy  & 
Dunn,  tot  reqtondent 

EIXIOTT,  J.  This  Is  an  action  by  an  ad- 
ministrator to  recover  damages  for  the  deatii 
of  Edward  McGlIlan.  a  awttohman  in  the 
defendant's  yards  at  Alb»t  Lea.  McGillsa 
was  killed  February  13,  1904,  while  oigaged 
in  separating  an  oigine  from  a  mall  car. 
The  plaintUI  claims  that  deatb  was  caused 
by  the  act  of  an  employ^  of  the  drfmdant  in 
negligently  backing  an  oigine  upon  tbe  de- 
ceased. There  was  a  verdict  for  tbe  plain- 
tiff, and  the  defendant  appealed  ftom  an 
order  doiylng  Its  motion  for  Judgment  not- 
withstanding the  verdict,  or  for  a  new  trial. 

The  only  question  presented  by  the  record 
is  whether  the  evidence  was  suffidoit  to  sns- 
tain tbe  verdict  The  appellant  contends 
that  there  was  no  evidence  from  wbldi  tbe 
Jury  was  Justified  in  drawing  tbe  Infocnce 
that  McGlllan's  death  was  cansed  by  tbe 
negUgrat  iMickIng  of  tbe  oigine  npon  him 
while  he  was  engaged  in  his  work.  The 
respondent  argnes  that  this  is  the  reasonable 
and  proper  Inference  to  be  drawn  from  tbe 
facts  and  circumstances  in  evidence^  Un- 
fortunately, John  Engblom,  tbe  man  who  wa$ 
in  charge  of  the  engine,  was  not  called  as  a 
witness,  although  he  was  In  tbe  courtroom  at 
the  time  of  tbe  trial.  Tbe  Jury  was  thus  de- 
prived of  the  l)eneflt  of  the  evidence  of  the 
only  eyewitness,  and  tbe  only  living  person 
who  knew  how  tbe  accident  ha^iened.  It  is 
not  necessary  for  plaintiff  to  show  by  eye- 
witnesses exactly  how  tbe  accident  occurred 
In  order  to  recover.  It  is  not  neceasaiy  in 
any  action,  civil  or  criminal,  Ibat  the  mate- 
rial facts  abonld  l>e  eetabllsbed  by  direct  evl- 
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dence.  In  civil  cases.  It  is  sufficient  if  the 
evidence  on  the  whole  supports  the  bypothesis 
wblcb  it  la  adduced  to  prove,  and  It  Is  tlie 
duty  of  the  Jury  to  decide  according  to  the 
reasonable  probability  of  the  truth.  The  bur- 
den was  upon  the  plaintiff  to  show  the  al- 
leged negligence,  and  establish  a  causal  con- 
nection between  the  alleged  negligence  and 
the  Injury.  Proof  of  causal  connection  may 
be  direct  or  circumstantial,  but  the  evidence 
must  be  something  more  than  consistent  with 
the  plalntlfl*s  theory  of  bow  the  accident  oc- 
curred. 

We  have  read  the  record  carefully,  and 
have  come  to  the  conclusion  that  the  Jury 
was  Justified  In  drawing  the  conlusion  from 
the  evidence  that  the  deceased  came  to  bis 
death  by  reason  of  the  negllgrace  of  the  de- 
fendant, as  alleged,  and  that  the  acts  of  negli- 
gence which  caused  his  injury  are  fairly,  and 
reasonably  inferrable  from  the  facts  and  clr- 
comstances  actually  disclosed  by  the  evi- 
dence. It  appears  that  east  of  the  Union 
Station  In  Albert  Lea,  in  the  defendant's 
yards,  there  Is  a  main  track  nmnlng  north 
and  south.  About  ISO  feet  from  the  station 
there  Is  a  frelghthouse  and  west  of  the  sta- 
tion and  frelghthouse  are  a  number  of  tracks 
running  north  and  south.  Track  No.  1  is  im- 
mediately west  of  the  frelghthouse  and  Un- 
ion Station.  Track  No.  7  connects  the  south 
switches  with  the  engine  bouse.  These  and 
other  tracks  extend  north  and  south  in  the 
yards  about  1,800  feet  connecting  at  both 
ends  with  the  main  track  of  defendant's  line. 
At  the  time  of  the  accident  It  was  the  custom 
for  several  passenger  trains  to  arrive  from 
the  Twin  Cities  between  the  hours  of  10  p.  m. 
and  midnight.  Train  No.  6  was  due  at  10 :56 
p.  m.  and  this  was  followed  about  an  hour 
later  by  passenger  train  No.  4.  Upon  the 
arrival  of  No.  6  It  would  be  made  up  Into  two 
separate  trains;  the  one  for  the  Illinois  Central, 
to  go  out  within  10  minutes  ovta  the  switches 
In  the  south  end  of  the  yard,  and  the  other 
for  the  Iowa  Central  to  go  to  St  Louis.  Im- 
mediately upon  the  arrival  of  No.  6,  the  road 
engine  and  mail  car  would  be  detached,  pass- 
ed to  the  south  over  switches,  and.  after  the 
switches  had  been  cleared  and  turned  for 
track  No.  1  on  the  -west,  the  engine  and  mall 
car  would  go  back  over  track  No.  1  in  the 
clear,  where  the  mall  car  would  be  left  stand- 
ing. While  there,  the  brakes  would  be  set 
on  the  mail  car  and  the  postal  clerlu  would 
continue  to  occupy  It  for  the  discharge  of 
their  duties.  The  engine  would  then  be  de- 
tached and  passed  over  the  south  switches  to 
the  main  line  over  which  It  would  pass  for 
a  abort  distance  and  be  switched  to  track  No. 
7  and  the  switch  reset,  leaving  the  main  line 
clear  for  the  Illinois  Central  train.  The  mail 
car  would  ranaln  stationary  for  about  an 
hour  while  waiting  to  be  attached  to  another 
train.  In  order  to  make  up  the  two  trains, 
the  switching  crew  of  the  yard,  composed  of 
Gardiner,  the  foreman,  Gibson,  McCaim,  and 


the  Intestate,  McGllian,  would  be  engaged 
In  the  work  of  switching,  which  had  to  be 
done  with  great  expedition.  In  order  that  the 
Illinois  Central  train  might  pass  over  the 
main  line  on  time. 

On  the  night  of  February  18th  train  No.  6 
arrived  nearly  on  time,  stopped  at  Its  proper 
place  on  the  main  line,  and  the  engineer 
turned  the  engine  over  to  one  Engblom,  the 
"hostler."  According  to  the  usual  custom, 
McGllian,  who  had  charge  of  the  switching 
south  of  the  station,  cut  off  the  mail  car  and 
the  engine  from  No.  6,  and  they  were  moved 
south  over  the  switches  and  back  to  their 
usual  places  on  track  No.  1.  The  engine  was 
then  detached  from  the  mail  car,  upon  which 
brakes  were  set  by  McGllian,  who  stood  at 
hla  post  of  duty  on  the  west  side  of  such  en- 
gine and  mail  car.  The  engine  was  then 
moved  a  few  feet  forward  by  Engblom,  the 
"hostler,"  and  should  have  continued  on 
over  the  south  switches.  In  the  meantime 
Gardiner,  with  the  two  remaining  men  of 
his  crew,  had  attached  a  switch  englfle  to 
the  north  end  of  the  train,  and  pulled  the 
coaches  onto  the  side  track  to  the  west. 
While  at  this  place  Gardiner  saw  McGllian 
at  his  post  on  the  west,  where  he  was  mak 
Ing  the  cut-off  from  the  mall  car  and  tbe 
engine.  He  also  testified  that  he  saw  Mc- 
Gllian give  the  proper  go-ahead  signal  with 
his  lantern,  which  indicated  that  the  mail 
car  and  engine  had  been  detached  from  each 
other.  On  cross-examination,  however,  he  ad- 
mitted that  he  only  saw  the  signal  at  the 
place  where  he  supposed  McGllian  to  be.  It 
Is  reasonable  to  assume  that,  according  to 
custom,  McGllian,  after  giving  tbe  signal, 
went  between  tbe  mail  car  and  the  engine, 
for  the  purpose  of  getting  upon  the  engine  to 
ride  down  to  track  No.  7  where  he  was  re- 
quired to  open  and  reset  two  switches  In 
order  to  get  the  main  line  ready  for  the  out- 
going train.  This  would  have  been  the  or- 
dinary custom.  Gardiner  said  that  he  saw 
no  other  signal,  but  he  heard  Immediately 
two  exhausts,  tbe  first  indicating  that  the 
engine  had  gone  ahead,  followed  by  a  loud- 
er one  as  if  the  engine  had  been  reversed. 
He  says,  "If  the  engine  is  reversed,  it  gives 
a  heavier  exhaust  than  if  going  the  other 
way,  on  account  of  tbe  cylinder  is  full  of 
steam.  Q.  What  do  you  mean  by  that?  A.  A 
louder  exhaust.  You  take  the  engine,  start 
her  ahead,  and  reverse  her,  and  she  will 
give  a  louder  exhaust."  Gardiner  after  he 
saw  the  signal,  finished  bis  switching,  and 
within  a  few  minutes  thereafter  learned 
that  McGllian  was  "either  killed  or  hurt" 
He  sent  McCann  to  the  scene,  and  when  the 
latter  arrived  tbe  oigine  was  standing  four 
or  five  feet  south  of  the  mall  car  and  parties 
were  taking  the  dead  body  of  McGllian  from 
between  the  mall  car  and  the  engine.  Mc- 
Glllan's  lantern  was  lying  on  tbe  ground  be- 
tween the  rails.  The  body  indicated  that 
death  had  been  caused  by  crushing,  lmme<ll- 
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ately  below  the  anns.  Respondent's  theory 
Is  that  McOtllan  was  caught  between  the 
chafing  Irons  while  passing  from  the  west 
side,  and  the  engine.  These  irons,  one  on 
the  engine  and  the  other  on  the  mall  car,  are 
at  the  proper  height  to  have  caught  McOil- 
lan's  body  at  the  point  where  the  injury  was 
actually  received.  There  were  no  other 
marks  or  bruises  on  his  person,  and  the  al- 
most inevitable  conclusion  Is  that  be  was 
crushed  between  these  irons.  The  mall  car 
was  stationary,  and  Gardiner's  evidence  In 
connection  with  the  circumstances,  justified 
the  Jury  in  concluding  that  the  signal  was 
properly  given  for  the  engine  to  proceed  and 
that  after  starting  the  engine,  it  was  revers- 
ed and  backed  against  the  car.  In  fact  the 
evidence  seems  to  exclude  any  other  reason- 
able hypothesis. 
The  order  appealed  from  Is  affirmed. 


CURRENT  V.   MUIR. 
(Supreme  Court  of  Minnesota.    July  20.  1906.) 

BVIDENOB— PaBOI.    BVIDBNCB— WBITTEK    CON- 
TBACT. 

A.  agreed  to  pay  B.  a  commission  of  a 
stipulated  sum  per  acre  for  lands  for  which  he 
found  a  purchaser.  B.  produced  .a  purchaser, 
0.,  who  entered  into  a  written  contract  with 
A.  to  purchase  a  certain  number  of  acres  of 
land.  In  an  action  by  B.  against  A.  to  recover 
commissions,  held,  that  it  was  error  to  permit 
A.  to  show  an  oral  agreement  between  him  and 
G.  made  before  the  execution  of  the  contract, 
by  which  C.  was  to  have  the  right  to  refuse 
to  take  a  part  of  the  lands  described  in  the  con- 
tract As  B.'s  right  to  compensation  arose  out 
of,  and  was  measured  by,  the  written  contract, 
the  parol  evidence  rule  applies  in  the  action 
between  A.  and  B. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  {{  196&-1968.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ja<&son  Coun- 
ty ;  James  H.  Quinn,  Judge. 

Action  by  John  R.  Current  against  John 
W.  Mulr.  Verdict  for  defendant  From  an 
order  denying  a  new  trial,  plaintiff  appeals. 
Reversed. 

Hall  &  Kolllner  and  B.  T.  Smith,  for  ap- 
pellant   Knox  &  Faber,  for  respondent 

ELLIOTT,  J.  Mulr  being  the  owner  of 
certain  lands,  employed  Current,  a  real  estate 
broker,  to  sell  the  lands  and  agreed  to  pay 
blm  as  compensation  therefor  a  stipulated 
price  per  acre  on  all  lands  for  which  he  found 
purchasers  upon  terms  of  sale  agreeable  to 
Mulr.  Under  this  contract  Current  produced 
one  Klelnschmldt  who  entered  into  a  writ- 
ten contract  with  Mulr  whereby  Mulr  agreed 
to  sell  and  Klelnschmldt  to  purchase  upon 
the  terms  stated  therein  753  acres  of  land. 
After  this  contract  was  duly  executed,  Kleln- 
schmldt paid  for  433  acres  of  land  and  de- 
clined to  purchase  the  remaining  320  acres. 
Current  was  paid  his  commission  on  433 
acres,  and  brought  this  action  to  recover  the 


oommlsalon  alleged  to  be  doe  on  the  sale  of 

the  320  acres.  The  contract  between  Mulr 
and  Klelnschmldt  was  signed  July  18,  1903. 
Klelnschmldt  refused  to  take  the  entire  acre- 
age hut  about  six  months  thereafter  be  pur- 
chased the  same  land  from  Mulr  on  sut^rtan- 
tlally  the  same  terms  stated  In  the  original 
contract  Mulr's  contention  was  that  the 
written  contract  did  not  state  the  actnal  con- 
tract between  him  and  Klelnschmldt,  and  the 
trial  court  permitted  him  to  show  by  oral  evi- 
dence that  before  the  contract  was  slsned  It 
was  agreed  between  him  and  Klelnschmldt 
that,  notwithstanding  the  fact  that  the  320- 
acre  tract  was  Included  tn  the  written  contract 
he  need  not  purchase  it  unless  he  thereafter 
desired  to  do  so.  In  other  words,  the  defend- 
ant was  permitted  to  show  by  oral  evidence 
that  during  the  negotiations  that  led  np  to 
the  written  contract  it  was  agreed  between  the 
parties  that  the  writing  which  purported  to 
express  all  the  terms  and  conditions  of  a 
a  valid  contract  did  not  express  the  actual 
agreement  of  the  parties. 

It  is  commonly  said  that  the  parol  evidence 
rule  Is  binding  only  on  the  persons  who  are 
parties  to  the  writing.    This  form  of  state- 
ment sufilces  In  most  Instances  to  reach  the 
correct  result  but  It  Is  not  sound  in  prtndpte. 
The  theory  of  the  rule  Is,  that  the  parties 
have  determined  that  a  particular  docmnent 
shall  be  made  the  sole  embodiment  of  their 
legal   act  for  certain  legal   pnrposes.      The 
writing  Is  the  net  result  of  all  prior  n^otia- 
tlons.    It  alone  expresses  and  represents  the 
terms  of  the  legal  act    The  scattered  facts 
have  been  brought  together,  the  undesirable 
and   Ineffectual   discarded,    and   the   desir- 
able and  accepted  welded  into  final   form 
and  embodied  in  the  writing.    What  was  said 
during  the  negotiation  of  the  contract,  or  at 
the  time  of  its  execution,  must  be  excluded 
from  consideration,  because  the  parties  have 
made  the  wrRing  the  only  depository  and 
memorial  of  the  truth,  and  whateyer  is  not 
found  In  the  writing  must  be  understood  to 
have  been  waived  or  aband<med.    The  docu- 
ment is  not  properly  speaking,  the  evidence 
of  the  contract;    It  la  the  contract  itself. 
Kelly  T.  Cunningham,   1  Allen  (Msssl)  473: 
4  Wlgmore,  Bv.  }  2425.    As  the  docmnent  In 
the  eye  of  the  law  is  the  contract  between 
the  parties.  It  must  be  acc^ted  as  final  tot 
the  measurement  and  adjustment  of  all  rights 
and  obligations  which  rise  out  of  It    Stran- 
gers to  the  C(H)tract  may  also  be  strangers 
to  the  relation  created  and  controlled  by  It 
But  whoever  comes  within  the  purview  of  the 
relation  cannot  be  permitted  to  vary  or  con- 
tradict the  terms  of  the  memorial  which  la 
the  sole  and  final  embodiment  of  the  legal 
act     To  this  rule  there  are  no  exceptions 
Parties  cannot  of  course,  by  a  written  con- 
tract, conclude  strangers  as  to  rights  whldi 
exist  Independently  of  the  writing. 

In  the  present  case  Current  was  seeking 
to  enforce  a  right  which  arose  out  of  and  was 
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■measared  by  the  terms  of  the  written  contract 
between  Mnlr  and  Klelnschmidt.  The  con- 
tract of  employment  between  Mnlr  and  Car- 
Tent  was  Incomplete  and  InefFectlve  until 
Mnlr  altered  Into  the  contract  with  Eleln- 
sctunidt  Mnlr  agreed  to  compensate  Cnr- 
rent  for  services  rendered  and  the  amount 
of  that  compensation  Is  determined  by 
the  terms  of  the  contract  with  Klelnschmidt 
Until  the  written  contract  was  executed,  Cur- 
rent had  no  right  of  action.  Immediately 
uiwn  its  execution  his  right  to  compensation 
arose  out  of  It,  and  was  measured  by  It.  In- 
dependently of  the  writing  Current  had  no 
claim  against  Mulr.  His  right  originated 
In  the  relation  created  by  the  written  con- 
tract, and  he  Is  entitled  to  recover  his  com- 
mission unless  Mulr  may  be  permitted  to  con- 
-tradict  the  express  terms  of  the  writing 
by  showing  an  oral  agreement  made  before 
-the  document  was  executed.  This  he  cannot 
do.  As  said  in  a  recent  work  on  Etrldence, 
"Where  one,  although  not  a  party  to  the  in- 
strument, bases  bis  claim  upon  It,  and  seeks 
to  render  it  effective  in  bis  favor  as  against 
the  other  party  to  the  action,  by  enforcing 
a  right  originating  in  the  relation  established 
by  it,  or  which  is  founded  upon  it,  the  parol 
evidence  rule  applies."  1  Elliott,  Ev.  |  572, 
and  cases  there  cited.  The  ruling  of  the  trial 
■court  was  therefore  erroneous. 

Order  reversed,  and  a  new  trial  granted. 


WILD  RICE  LUMBER  CO.  v.  ROYAL  INS. 

CO.  OP  LIVERPOOL  et  al. 
(Supreme  Court  of  Minnesota.    Aug.  10,  1906.) 

1.  iNsrsANCB— FoBX  or  Policy. 

The  form  of  fire  insurance  policy  pre- 
scribed bv  ehapter  176,  p.  417,  Oen.  Laws  1896, 
as  amended  by  chapter  254,  p.  468,  Gren.  Laws 
1807,  contains  the  only  terms  and  conditions 
^hicn  can  be  incorporated  In  a  contract  of  fire 
insurance.  Only  the  changes  which  are  specif- 
ically authorized  by  section  63,  c.  254,  p.  468, 
Gen.  Laws  1897,  may  be  made  in  the  statutory 
fonn. 

2.  Same— MoDTFiOATiON  of  Foru. 

Section  62,  c.  175,  p.  417,  Oen.  Laws 
1896,  does  not  authorize  the  parties  to  modify 
or  add  to  the  statutory  form.  Its  purpose  is 
to  require  that  all  .the  conditions  of  the  in- 
Burance  shali  appear  in  one  written  instrument. 
8.  Bakk— AnnmoNS  to  Standabd  Policy. 

A  fire  insurance  company  has  no  authority 
to  attach  to  the  standard  form  of  policy  a 
clause  by  which  the  insured  warrants  the 
maintenance  of  a  designated  clear  space  about 
the  insured  premises. 
4.  Save — Space  Clause. 

Such  a  "space  clause,"  attached  as  a  rider, 
Is  void  in  so  far  as  the  warranty  is  concerned; 
bat,  as  the  statute  expressly  authorizes  an 
insurance  company  to  print  or  use  In  Its  policies 
forms  of  description  and  soecification  of  the 
property  insured,  the  so-called  "space  clause" 
may  contain  effective  language  limiting  the 
general  descriptive  language  of  the  policy. 
(Syllabus  by  the  C!ourt) 

Appeal  from  District  Court,  Norman  Oonn- 
ty;   Andrew  Grlndeland,  Judge. 

Action  by  the  Wild  Rice  Lumber  Company 


against  the  Royal  Insurance  Company  of 
Liverpool  and  others.  Judgment  for  plain- 
tiff for  less  than  the  amount  claimed.  From 
the  Judgment,  both  parties  appeaL  Affirmed 
on  both  appeals. 

John  Lind  and  A.  Ueland,  for  plaintiff. 
M.  H.  Boutelle  and  N.  H.  Chase,  for  defend- 
ants. 

ELLIOTT,  J.  The  Wild  Rice  Lumber 
Company  was  the  proprietor  of  a  sawmill 
and  luml)er  yard  situated  in  the  village  of 
Ada.  During  the  year  1904  certain  insur- 
ance companies  Issued  policies  agreeing  to 
Indemnify  the  lumber  company  from  loss 
by  fire  upon  the  lumber  described  therein. 
The  policies  were  all  in  the  form  prescribed 
by  chapter  175,  p.  417,  Gen.  Laws  1895,  as 
amended  by  chapter  254,  p.  468,  Oen.  Laws 
1897.  So  far  as  at  present  material,  the 
policies  were  Identical  In  form  and  contained 
the  following  description  of  the  property  in- 
sured. "On  lumber  (pickets,  posts,  timber, 
lath,  and  shingles.  If  any)  owned  by  Wild 
Rice  Lumber  C!ompany  or  beld  In  trust  or 
on  commission,  or  sold,  but  not  delivered, 
piled  on  blocks  [numbers  here  inserted],  and 
in  streets  and  alleys  adjacent  to  or  connecting 
with  said  blocks,  in  Ada,  Minn."  Each  poli- 
cy also  contained  the  following  statement, 
known  as  the  "space  clause":  "In  consider- 
ation of  the  issuance  of  this  policy  and  the 
basis  upon  which  the  rate  of  premium  is 
fixed,  the  assured  warrants  and  agrees  that 
a  continuous  clear  space  of  200  feet  shall 
hereafter  be  maintained  between  the  prop- 
erty hereby  Insured  and  any  woodworking 
or  manufacturing  establishment,  and  that 
said  space  shall  not  be  used  for  handling 
or  piling  lumber  thereon  for  temporary  pur- 
poses, tramways  upon  which  lumber  is  not 
piled,  alone  excepted.  But  this  warranty 
shall  not  be  construed  to  prohibit  loading 
or  unloading  within,  nor  the  transportation 
of  Itunber  or  timber  products  across  such 
dear  space;  It  being  specially  understood 
and  agreed  by  the  assured  that  any  viola- 
tion of  this  warranty  shall  render  this  poli- 
cy null  and  void."  The  sawmill  was  situ- 
ated partly  on  block  42  and  partly  on  a  street 
adjacent  to  this  block  in  the  village  of  Ada. 
From  this  mill  was  constructed  a  chute  or 
incline  8  feet  long,  which  was  spiked  to 
the  mill  building  and  led  to  and  was  perma- 
nently fastened  to  a  platform  built  of  lum- 
ber. Along  the  center  of  this  platform, 
from  end  to  end,  was  constructed  a  perma- 
nent roller  tramway.  The  platform  extend- 
ed in  a  straight  line  away  from  the  mill  to  a 
point  212  feet  from  the  mill.  One-half  of 
the  platform  was  on  block  42  and  a  street 
adjoining  this  block;  the  other  half  was  on 
a  street  wUch  adjoins  block  42  and  also 
adjoins  block  34  in  the  village  of  Ada.  On 
August  16,  1904,  there  was  a  loss  by  Are 
on  lumber  belonging  to  the  Wild  Rice  Lum- 
ber Company  to  the  amount  of  f4,064.     Of 
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this  amoant,  13,818  waa  on  lumber  wblcb 
was  located  less  than  200  feet  from  the 
Bawmill.  The  Home  Insurance  CSompany 
paid  its  pro  rata  share  of  the  loss,  but  all 
th«  other  companies  denied  liabllitr  on  the 
(rounds  (1)  that  the  lumber  destroyed  waa 
not  covered  by  the  policy,  and  (2)  that  the 
policy  bad  ceased  to  be  in  force  at  the  time 
of  the  Are  because  of  a  breach  of  the  war- 
ranties contained  In  the  space  clause.  All 
the  companies  were  Joined  as  defendants  In 
an  action  to  recover  the  full  amotmt  of  the 
loss.  The  trial  court  found  that  the  policies 
were  In  force,  that  the  manner  in  which  the 
space  between  the  yard  and  the  mill  was 
used  was  known  to  the  company  before  the 
policy  was  issued,  that  the  right  to  claim 
a  breach  of  warranty  had  been  waived,  and 
that  the  policies  did  not  cover  Iiunber  located 
less  than  200  feet  from  the  mill.  Judgment 
was  ordered  for  the  plaintiff  for  $233.94,  be- 
ing the  value  of  the  lumber  which  was  be- 
yond the  200-foot  limit  From  tills  Judg- 
ment, the  plalntifF  and  defendants  appealed. 

The  plalntifT  contends  that  the  court  erred 
in  finding  (a)  that  the  lumber  destoyed  which 
at  the  time  of  the  fire,  was  situated  less 
than  200  feet  from  the  sawmill  was  not  cov- 
ered by  the  policy,  and  (b)  that  only  the  lum- 
ber destroyed  which  was  situated  more  than 
200  feet  from  the  sawmill  was  covered  by 
the  policy.  The  defendants  assign  error  on 
the  finding  (1)  tliat  any  of  the  property  de- 
stroyed was  covered  by  the  policy,  and  (2) 
that  there  had  been  a  waiver  of  the  right 
to  claim  a  breach  of  warranty.  The  ques- 
tions raised  by  both  appeals  are  all  deter- 
mined by  the  solution  of  two  questions,  the 
validity  of  the  space  clause  and  the  proper 
construction  of  the  provisions  of  the  policy 
which  describe  the  property  insured. 

1.  If  the  Insurance  companies  had  no 
right  under  the  statute  to  require  the  Insur- 
ed to  warrant  the  maintenance  of  a  contin- 
uous clear  space  of  200  feet  between  the  in- 
sured property  and  the  mill,  numerous  sub- 
sidiary questions  raised  and  elaborately  ar- 
gued by  counsel  are  eliminated.  The  lum- 
ber company  contends  that  the  provision  in- 
jects forbidden  conditions  Into  the  standard 
policy,  and  the  insurance  companies  that  it 
merely  determines  one  of  the  "conditions  of 
insurance"  authorized  by  section  52,  c.  176, 
p.  417,  Gen.  Laws  1895,  and  is  also  expressly 
authorized  by  section  1,  subd.  2,  c  2S4,  p. 
468,  Gen.  Laws  1897.  A  glance  at  the  his- 
tory of  the  standard  form  of  policy  makes 
it  very  clear  that  the  Legislature  of  this 
state  intended  to  deprive  fire  insurance  com- 
panies of  the  right  to  add  to  or  change  the 
terms  and  conditions  of  the  prescribed  form. 
The  right  to  make  such  changes  and  addi- 
tions is  one  of  the  principal  distinguishing 
characteristics  of  the  two  classes  of  standard 
forms.  The  Massachusetts  and  New  York 
standard  policies  went  into  effect  about  the 
same  time  and  have  formed  the  models  for 
the  legislation  in  other  states.     Both  states 


were  seeing  uniformity  of  bunrance  eoc- 
tracts,  but  Massachusetts  did  not  attemp: 
to  deprive  the  parties  of  the  liberty  of  nutt- 
ing their  own  contracts.  It  merely  adopted 
a  model  which  the  parties  were  at  Ilben? 
to  modify  at  will.  But  New  Tork  went  fm- 
ther  and  determined  the  form  whlcli  lil 
must  use  with  the  privilege  of  adoptmt 
certain  prescribed  dausee  to  cover  particB- 
lar  conditions.  The  Minnesota  act  of  188G 
imposed  upon  the  insurance  oonunlssioDe 
the  duty  of  preparing  a  standard  form  et 
policy  which  should  l>e  obligatory  after  tla: 
year.  The  New  Tork  form  waa  prepared 
and  went  into  use  but  the  act  vras  dedand 
unconstitutional  bectmae  it  attempted  to 
delegate  legislative  powers  to  the  Inaaruee 
commissioner.  In  1885  the  Legislature 
adopted  the  Massachusetts  form  with  sock 
modifications  as  were  necessary  to  aroid  cm- 
fllct  with  the  valued  policy  law.  Section  53 
provided  that  "a  company  may  write  upta 
the  margin  or  across  the  face  of  the  po\k^, 
or  write  or  print  in  type  not  smaller  thu 
long  primer  upon  separate  slips  or  rlden  to 
be  attached  thereto  provisions  adding  to  <» 
modifying  those  contained  in  the  standard 
form."  The  insurance  companies  then  adopt- 
ed a  general  rider  which  embraced  snltstaB- 
tially  all  the  provisions  of  the  New  Yoit 
form.  But  the  Legislature  of  1897,  amend- 
ing section  63,  c.  175,  p.  417,  Gen.  Laws  189u, 
in  express  terms  prohibited  the  making  (^ 
any  changes  except  such  as  were  qieciflcaUy 
enumerated  In  the  statute.  The  condnsioe 
is  Inevitable  that  the  Legislature  Intended 
to  deprive  the  parties  of  the  right  to  make 
insurance  contracts  in  any  form  except  at 
prescribed  by  the  statute.  The  statute  (sec- 
tion 63,  c.  294,  p.  468,  0».  Laws  1887)  pro- 
vides that:  "No  fire  insurance  companr 
shall  issue  fire  insurance  policies  on  prop- 
erty in  this  state  other  than  those  of  the 
standard  form  herein  set  forth,  except  a» 
follows,  to  wit:  First  A  company  may  print 
on  or  in  its  policies  Its  name,  location  and 
date  of  incorporation,  the  amount  of  its  paid 
up  capital  stock,  the  names  of  its  oflBcers 
and  agents,  the  number  and  date  of  the  poli- 
cy, and  if  It  is  issued  through  an  agent  the 
words,  'this  policy  sliall  not  be  valid  until 
countersigned  by  the  duly  authorised  agsit 
of 'the  company  at  ——.'  Second.  A  com- 
pany may  print  or  use  in  Its  policies  printed 
forms  of  description  and  specification  of  the 
property  insured,  including  permits  fbr  tlie 
use  of  electricity,  gasoline  or  the  storage  of 
other  liazardous  or  dangerous  material  or 
product  also  for  repairs  or  improvements  for 
the  operation  or  ceasing  to  operate  and  for 
the  maintenance  of  sprinkling  or  other  im- 
provements. Third.  A  company  insuring 
against  damage  by  lightning  may  print  in 
the  clause  enumerating  the  perils  insured 
against  the  additional  words:  'Also  any 
damage  by  lightning  whether  fire  ensues  or 
not'  and  in  the  clause  providing  for  appor- 
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tlonment  of  loss  in  cas«  of  other  Insurance 
the  ■words,  "whether  by  Are,  lightning  or  both.' 
Fourth.  A  company  Incorporated  or  formed 
In  the  state  may  print  in  its  policies  any  pro- 
visions which  It  is  authorized  or  required  by 
law  to  Insert  therein ;  and  any  company  not 
Incorporated  or  formed  in  this  state  may, 
vrlth  the  approval  of  the  insurance  commis- 
sioner, so  print  any  provision  required  by  its 
charter  or  deed  of  settlemcmt  or  by  the  laws 
of  Its  own  state  or  country,  not  contrary  to 
the  laws  of  this  state.  Fifth.  The  blanks 
In  said  standard  form  may  be  filled  In  print 
or  in  writing.  Sixth.  A  company  may  print 
upon  policies  issued  in  compliance  with  the 
preceding  provisions  of  this  section,  the  words 
'Minnesota  Standard  Policy.'  Seventh.  No 
provision  shall  be  attached  to  or  Included  in 
said  policy  limiting  the  amonnt  to  be  paid  In 
case  of  total  loss  on  buildings  to  less  than 
the  amount  of  insurance  on  the  same."  The 
prescribed  form  with  the  changes  thus  au- 
thorized is  the  only  form  of  fire  Insurance 
contract  authorized  by  the  laws  of  the  state. 

But  the  insurance  companies  contend  that 
the  space  clause  is  in  common  use  and  Is 
authorized  by  the  language  of  section  62, 
c.  175,  p.  417,  Gen.  Laws  1895.  The  author- 
ities cited  are,  with  the  exception  of  one  from 
an  Intermediate  New  Yoric  court,  from  states 
-which  have  no  standard  form,  and  common 
use  can,  of  course,  confer  no  rights  in  the 
face  of  the  statute.  The  act  of  1895,  as 
-we  have  seen,  permitted  the  contract  to  be 
modified  by  riders,  subject  to  the  prohibi- 
tions contained  in  section  25  (page  401);  but 
It  required  the  policy  to  contain  the  entire 
contract.  Section  62  provided  that  "the 
conditions  of  insurance  shall  be  stated  in 
full  and  neither  the  application  of  the  In- 
sured nor  the  by-laws  of  the  company  shall 
be  considered  as  warranty  except  they  be 
Incorporated  in  full  in  the  policy."  Cole- 
man V.  Retail  L.  Ins.  Ass'n,  77  Minn.  31, 
79  N.  W.  688;  KoIUtz  v.  JHq.  Mut  L.  Ins. 
Oo.,  92  Minn.  284,  99  N.  W.  892.  This  sec- 
tion was  not  repealed  by  the  amendment  of 
1897,  but  it  cannot  be  used  to  restrict  the 
express  requirement  of  the  amendatory  act. 
Under  the  act  of  ■1895,  the  conditions  of 
Insurance  were  required  to  be  stated  in  full 
In  the  policy  and  this  included  such  as  were 
prescribed  by  the  statutory  form  and  also 
such  additions  and  modifications  as  were 
made  by  the  parties.  Changes  and  additions 
are  now  forbidden  except  as  specifically  i>er- 
mitted,  but  the  policy  must  still  contain 
all  the  conditions  of  insurance.  Nor  Is  the 
space  clause  authorized  by  But>divislon  2  of 
section  63  as  amended.  To  hold  that  its 
provisions  are  Included  within  "the  other  Im- 
provements" there  referred  to  would  be  to 
give  the  words  a  strained  and  unnatural 
construction. 

2.  The  parties  were  not  authorised  to  in- 
sert in  the  policy  a  provision  not  contained 
in  the  statutory  form  or  expressly  author- 


ized by  the  statute,  whereby  the  insured 
warranted  the  malntoiance  of  certain  con- 
ditions about  the  premises.  But  there  seems 
to  be  no  reason  why  reference  may  not  be 
made  to  the  added  clause  for  the  description 
and  identification  of  the  property  which  was 
intended  to  be  insured.  The  policy  must  con- 
tain a  complete  description  of  the  property 
and  the  statute  authorizes  the  company  to 
print  on  its  policy  forms  of  description  and 
.specification  of  the  property  insured.  In 
connection  with  property  of  tWs  character, 
location  may  be  an  essential  element  of  de- 
scription. By  reference  to  the  space  clause 
we  find  that  the  subject-matter  of  the  gen- 
eral clause  —  "lumber  •  •  •  plied  In 
blocks  •  •  *  and  in  streets  and  alleys 
adjacent  to  or  connected  with  said  blocks 
in  Ada"  —  is  limited  to  the  lumber  which 
is  piled  upon  that  part  of  the  blocks  which  is 
more  than  200  feet. from  any  woodworking 
or  manufacturing  establishment  This  was 
undoubtedly  the  Intention  of  the  parties. 
Without  the  limitation  the  general  language 
of  the  descriptive  part  of  the  policy  would 
cover  lumlier  situated  in  the  mill  itself.  The 
mill  was  on  block  42  and  part  of  an  adja- 
cent street  One  policy  for  illustration,  by 
the  general  clause  covered  lumber  piled  ou 
blocks  11,  42,  and  43,  and  in  streets  and  al- 
leys adjacent  to  or  connected  with  such 
blocks.  The  rate  upon  lumlier  In  the  mill 
or  within  200  feet  of  the  mill  was  $9.50  per 
$100,  while  'upon  lumber  piled  more  than 
200  feet  from  the  mill  it  was  only  $2.85,  the 
rate  paid  by  the  plalntifT.  The  clause  re- 
cites that  "In  consideration  of  the  issuance 
of  this  policy,  and  the  basis  upon  which  the 
rate  of  premium  is  fixed,  the  insured  war- 
rants to  keep  a  clear  space  of  200  feet  be- 
tween the  property  hereby  Insured"  and  any 
manufacturing  establishment  The  warranty 
may  be  held  InefFectlve,  but  the  language 
clearly  shows  that  the  parties  did  not  under- 
stand that  lumber  piled  within  200  feet  of 
the  mill  was  insured.  The  insured,  under 
the  decision  of  the  trial  court,  got  exact- 
ly what  It  paid  for. 

The  Judgment  of  the  trial  court  is  affirmed 
on  both  appeals. 


STATE    r.    PROLOW. 
(Sapreme  Court  of  Minnesota.    July  13,  1906.) 

1.  Homicide— Malice— Pbbsijmftions. 

Every  homicide  is  preRumed  unlawful,  and 
wlien  the  mere  act  of  killing  is  proven  it  is 
presumed  intentional  and  malicionB. 

[Ed.  Note. — For  cases  in  point,  ses  vol.  26, 
Cent  Dig.  Homicide,  {§  261-271.] 

2.  Same— MuBDEB. 

When  it  clearly  appears  that  the  defendant 

deliberately  and  Intentionally  shot  the  deceased, 

the  presumption  is  that  it  was  an  act  of  murder. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  26, 

Cent  Dig.   Homicide,   U  279,  280.] 

3.  Same— Premeditation. 

Premeditation  means  thought  of  beforehand 
for  any  length  of  time,  no  matter  how  short. 
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There  need  be  no  appreciable  period  of  time 
between  the  conception  of  the  intention  and 
the  act  of  killing. 

[Ed.  Note. — For  csmi  in  point,  aee  toL  26, 
Cent.  Dig.  Homicide,  {{  19,  20.] 

^  Same— Btidbrok. 

The  evidence  in  the  case  considered,  and 
foand  Buffident  to  sustain  the  verdict. 
(SyUabua  b7  the  Court.) 

Appeal  (nnn  DlBtrlct  Court,  Ooodbne 
0>unty;  W.  O.  Williston,  Judge. 

Henry  Prolow  was  convicted  of  murder, 
«nd  from  an  order  denying  a  new  trial  he 
appeals.    Affirmed. 

S.  J.  Nelson  and  3.  C.  McOlure,  for  appel- 
lant Edward  T.  Young,  Atty.  Gen.,  Royal 
A.  Stone,  Asst.  Atty.  Gen.,  Albert  Johnson, 
0>.  Atty.,  and  Thomas  Mobn,  for  the  State. 

ELLIOTT,  J.  On  the  4th  of  September, 
1905,  the  defendant,  Henry  Prolow,  while  In 
the  saloon  of  Charles  F.  Zemke  in  the  vil- 
lage of  Goodhue,  became  involved  in  a  con- 
troversy with  certain  parties.  Zemke  inter- 
fered and  told  the  parties  that  If  they  wished 
■to  fight  they  should  go  out  of  doors.  The  de- 
fendant left  the  saloon  and  procured  a  re- 
volver, after  which  he  returned  to  the  place 
and  became  Involved  In  a  quarrel  with  the 
proprietor.  He  was  ejected  from  the  saloon, 
and  thereupon  shot  and  killed  Zemke.  He 
was  Indicted,  tried,  and  convicted  of  the 
crime  of  murder  In  the  first  degree,  and  ai>- 
peals  to  this  court  from  an  order  denying  a 
motion  for  a  new  trial. 

The  appellant  assigns  as  error:  (a)  The 
refusal  of  the  court  "to  set  aside  and  vacate 
the  verdict  because  the  verdict  was  not  sus- 
tained by  the  evidence  in  that  It  does  not 
show  express  and  premeditated  malice."  (b) 
The  charging  of  the  Jury  that  "the  word 
-'premeditation'  does  not  mean  calmly  and 
deliberately  revolving  the  proposition  in  his 
mind;  but,  no  matter  how  short  the  time 
before  the  killing,  if  he  made  up  his  mind 
to  shoot  and  the  shot  did  kill  Mr.  Zemke, 
then  he  premeditatively  fired  the  shot  and  he 
is  responsible  for  all  the  reeults  that  fol- 
lowed." (c)  That  "If  you  find  from  the  evi- 
dence and  beyond  a  reasonable  doubt  that 
the  defendant  shot  and  killed  Zemke  as  al- 
leged In  the  indictment,  and  did  so  with  pre- 
meditated design  to  kill  Zemke  or  another, 
the  defendant  is  guilty  of  murder  in  the  first 
degree;  and  If  you  find  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant, 
at  any  time,  moment,  or  Instant  before  the 
drlng  of  the  fatal  shot,  Intended  to  shoot  end 
kill  Zemke,  that  Is  sufficient  evidence  of  pre- 
meditation. The  length  of  time  it  takes  to 
form  a  man's  opinion  of  what  he  will  do  in 
a  situation  like  that  is  something  that  can- 
not be  measured  by  minutes  or  seconds." 
(d)  That  "premeditation  may  be  formed  at 
any  time,  moment,  or  Instant  before  the  kill- 
ing. Premeditation  means  thought  of  before- 
hand for  any  length  of  time,  no  matter  how 
■short    There  need  be  no  appreciable  space 


of  time  between  the  Intention  of  kUUng  u: 
the  act  They  may  be  as  Instantaneous  u 
the  successive  thoughts  of  the  mind." 

1.  These- asslgiunaitB  may  all  be  treated  ta- 
gether,  as  they  Involve  the  question  of  wbu 
is  necessary  to  prove  the  "premeditated  it 
sign"  which  Is  an  essential  element  of  m:ir- 
der  la  the  first  degree. 

(a)  The  statute  (Gen.  St  1878.  &  91  H 
2,  8)  as  It  stood  prior  to  1885,  and  unCer 
which  certain  decisions  to  be  referred  to  weta 
made,  defined  murder  as  follows :  "SxtA 
killing  when  perpetrated  with  a  premeditat- 
ed design  to  efCect  the  death  of  the  per^x 
killed,  or  any  human  being,  shall  be  murder 
In  the  first  degree."  "Such  killing  when  per 
petrated  by  an  act  eminently  dangerous  t 
one  or  more  persons  and  evincing  a  depraved 
mind,  regardless  of  the  life  of  ancb  person 
or  persons,  although  without  any  design  to 
effect  death,  shall  be  murder  In  the  secad 
degree."  In  1885  these  definitions  were  chan- 
ged to  the  form  In  which  they  now  stand 
(Gen.  St  1894,  M  8437,  6438;  Rev.  Lavr 
1905,  SS  4876,  4877).  namely:  "The  tilling 
of  a  human  being,  unless  it  Is  excusable  ot 
Justifiable  is  murder  in  the  first  degree  wbeo 
perpetrated  with  a  premeditated  design  to 
effect  the  death  of  the  person  killed  or  an- 
other." "Such  killing  of  a  human  being  Is 
murder  In  the  second  degn^ee  when  committed 
with  the  design  to  effect  the  death  of  the  per- 
son killed  or  of  another  but  without  dellbera- 
ton  and  premeditation."  It  will  be  aeea  fbat 
no  material  change  was  made  In  the  defini- 
tion of  murder  In  the  first  degree.  There 
must  be  a  design  to  ^ect  the  death  of  the 
person  killed  and  that  design  must  be  pre- 
meditated. In  State  v.  Brown,  41  Minn. 
810,  43  N.  W.  69,  the  court  said :  "The  defini- 
tion of  murder  in  the  first  degree  remains  un- 
changed, and  the  character  and  degree  of 
proof  required  to  establish  the  guilt  of  an 
accused  person  under  this  section  has  not 
been  changed  by  the  Code." 

The  evidence  of  malice  may  be  found  in 
the  presumption  which  arises  from  the  facts 
and  circumstances  of  the  intentional  killing. 
The  law  presumes  malice  from  the  use  of 
a  deadly  weapon.  Brown  v.  State.  83  Ala. 
33,  3  South.  857,  3  Am.  St  Rep.  685;  Unde^ 
hill,  Crlm.  Ev.  {  320;  Thompson,  Trials,  { 
2532.  In  State  v.  Brown,  12  Minn.  538  (Gii 
448),  Wilson,  O.  J.,  said:  "Every  homicide 
Is  presumed  unlawful,  and  when  the  mere 
act  of  killing  Is  proven,  and  nothing  mor& 
it  is  presumed  intentional  and  malicious." 
So  hi  State  v.  Shippey,  1»  Mhm.  273  (GiL 
178),  88  Am.  Dec.  70,  the  court  said:  "It 
clearly  appears  that  the  defendant  deUbe^ 
ately  and  intentionally  shot  the  deceased, 
and  from  this  the  presumption  is  that  it 
was  an  act  of  murder.  Com.  ▼.  York,  9  Mete. 
(Mass.)  93,  43  Am.  Dec.  373.  This  presump- 
tion it  was  for  the  defendant  to  rebut" 
Deliberate  and  intentional  homicide  Is  pre- 
sumptively  murder.     State   v.   Hanlesy,  34 
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Sllnn.  490,  26  N.  W.  397:  "Facts  tending  to 
lualify  or  palliate  the  intentional  killing 
must  be  dlftcloaed  by  evidence  on  the  part 
>f  tbe  defendant,  if  they  do  not  appear  from 
tbe  evidence  prodaced  by  the  state."  Com. 
V.  Webster,  5  Gush.  (Mass.)  295,  52  Am.  Dec. 
711.  Xq  State  T.  Lautenschlager,  22  Minn. 
514,  an  instruction  that  "the  law  presumes 
s.  premeditated  design  from  the  naked  fact 
of  killing"  was  approved.  In  State  v.  Brown, 
41  Minn.  319,  43  N.  W.  69,  this  case  is  cited 
to  ttie  proposition  that,  "where  there  are  no 
-circumstances  to  prevent  or  rebut  the  pre- 
sumption, tbe  law  will  presume  that  the  un- 
lawful act  was  intentional  and  malicious 
and  was  prompted  by  the  ordinary  and  nat- 
ural  operations  of  the  mind." 

The  instructions  to  which  the  appellant  ex- 
-cepts  were  approved  In  State  v.  Brown,  supra, 
and  State  v.  Lentz,  45  Minn.  177,  47  N.  W. 
720.     In  the  former  case  Mr.  Justice  Vander- 
burgh   said:    "The   law    cannot    define    the 
length  of  time  within  which  the  determination 
to  murder  or  commit  tbe  unlawful  act  re- 
sulting In  death  must  be  formed.    There  Is 
a  great  difference  in  the  character  of  men  m 
x-efspect  to  habits  of  thought  and  action,  as 
well  as  to  self-restraint  and  sense  of  moral 
obligation,  and  persons  who  have  become  de- 
praved through  evil  habits  and  associations 
are  generally  reckless  of  restraint  and  ripe 
for  crime.    Such  men  will  hesitate  but  little 
to  commit  desperate  acts,  and  will  act  quick- 
ly under  slight  temptation  and  from  motives 
which  would  fall   to   Influence  others.    We 
cannot  measure  the  celerity  of  mental  pro- 
-cesses,  and  whether,  In  a  case  of  homicide, 
a  premeditated  design  to  kill  was  formed, 
must,  where  the  question  can  arise  at  ail, 
be  left  to  the  Jury  to  determine  from  all  the 
circumstances."    In  People  v.  Beckwlth,  103 
N.  Y.  360,  8  N.  E.  662,  Mr.  Justice  Finch 
said:    "The  rule  as  to  premeditation  and 
deliberation  has  been  so  often  stated  as  to 
become  familiar.    The  time  need  not  be  long 
and  may  be  short    If  it  furnishes  room  for 
opportunity  and  reflection  and  the  facts  show 
that  such   reflection   existed  and   the   mind 
was  busy   with   the  design,   and   made  the 
choice  with  full  chance  to  choose  otherwise, 
the  condition  of  the  statute  is  fulfilled."    In 
People  V.  Callaghan  (Utah)  6  Pac.  49,  the 
court  said:    "Regarding  premeditation,  It  Is 
not  error  to  instruct  the  Jury  that  there  may 
be  no  appreciable  time  between  the  Intent 
to  kill  and  the  act  of  killing.    They  may  be 
as  Instantaneous  as  the  successive  thoughts 
of  tbe  mind."    See,  also.  People  t.  Nlchol, 
84  Oal.  211  and  People  v.  Hunt,  69  Cal.  430. 
Wharton,  Crim.  Law  (10th  Ed.)  {  380,  says: 
"It  is  not  necessary  however  that  this  Inten- 
tion shall  have  been  conceived  for  any  partic- 
ular period  of  time.    It  is  as  much  premedita- 
tion If  it  entered  Into  the  mind  of  tbe  guilty 
agent  a  moment  before  the  act  as  If  It  en- 
tered ten  years  before."    See  McClain,  Crim. 
Law,  vol.  1,  i  358 ;  Words  and  Phrases,  vol. 


6,  p.  5503,  and  authorities  dted  under  snb- 
toplc  "Time  as  an  Element  of." 

We  proceed,  then,  to  an  examlnatlim  of 
the  evidence,  bearing  in  mind  that  ordinarily 
premeditation  Is  not  capable  of  direct  proof, 
but  may  be  Inferred  from  the  circtmistances 
of  the  case,  such  as  111  will,  previous  threats, 
previous  dlfflcolties  between  the  parties,  prep- 
aration for  taking  life,  the  possession  of  a 
deadly  weapon,  and  the  mode  by  which  It  was 
obtained,  searching  for  the  party,  lapse  of 
time  after  provocation,  declarations  made  aft- 
er the  killing,  and  other  such  matters. 

(b)  The  defendant,  Prolow,  was  a  strong, 
vigorous  man,  who  had,  for  some  time  prior 
to  tbe  homicide,  been  working  on  a  farm 
near  tbe  village  of  Ooodhue.  On  September 
4tb  he  came  to  the  village  and  went  directly 
to  the  saloon  of  Charles  Zemke,  where  he 
left  his  valise  until  such  time  aa  be  should 
call  for  It  From  his  arrival  In  the  village 
until  the  shooting  he  spent  the  time  about 
town  and  in  the  saloons.  On  September  4tb, 
between  3  and  5  o'clock  in  the  afternoon,  he 
went  to  Zemke's  saloon,  where  he  found  a 
number  of  men  drinking  and  amusing  them- 
selves. Among  those  present  were  Zemke. 
the  proprietor,  Skramstad,  and  a  person  call- 
ed "Slim,"  with  whom  Prolow  seems  to  have 
had  some  acquaintance.  "Slim"  was  to  such 
an  extent  under  the  Influence  of  liquor  that 
he  was  dancing  about  the  room  and  enter- 
taining the  crowd.  He  finally  approached 
Skramstad  with  the  remark  that  be  was 
going  to  "lick"  some  one  In  Goodhue  county 
that  day.  After  some  boasting  Skramstad 
gave  "Slim"  a  shove  which  threw  him  to  the 
floor.  Prolow  then  remarked  that  it  was 
not  a  very  nice  way  to  treat  a  person,  and 
that  be  would  like  to  see  any  one  in  Ooodhue 
county  who  could  do  that  to  him.  Skramstad 
replied  that  he  thought  he  could  do  the  same 
to  Prolow.  Others  Interfered,  encouraged 
Skramstad,  and  offered  to  wager  money  that 
he  could  knock  Prolow  down.  The  crowd 
seems  to  have  shown  a  disposition  to  "pick 
on"  Prolow,  who  declined  to  flght  because, 
as  he  said,  there  were  too  many  people  in 
the  case.  Skramstad  said:  "You  are  noth- 
ing but  a  big  stiff."  At  about  this  point 
Zemke  came  from  behind  the  bar  and  said 
that  be  did  not  allow  any  flghting  there; 
that  If  they  wanted  to  flght  they  must  get 
out  of  doors.  According  to  the  testimony  of 
some  of  the  witnesses.  Zemke  spoke  prin- 
cipally to  Prolow,  as  though  he  were  the 
chief  offender.  Some  words  passed  between 
them,  and  Zemke  told  Prolow  to  "shut  his 
mouth"  or  get  out  of  the  room.  Prolow  went 
to  a  chair  and  sat  down,  and  soon  thereafter 
left  the  room.  It  appears  very  clearly  that 
when  he  left  the  place  he  felt  that  he  had 
been  imposed  upon  and  badly  treated  by 
Zemke  and  the  others. 

Soon  after  leaving  the  saloon,  Prolow  went 
to  a  hardware  store  and  attempted  to  pur- 
chase a  revolver.    The  proprietor  for  some 
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reason  refused  to  sell  him  one.  Soon  after 
be  went  to  another  store  and  purchased  a 
revolver  and  a  box  of  cartridges.  Frolow 
testified  that  be  Intended  to  go  oat  threshing 
and  wanted  the  revolver  to  shoot  at  marks 
and  otherwise  amnse  himself  with.  While 
In  the  hardware  store  he  loaded  the  weapon, 
saying:  "Now  I  am  going  to  shoot  some 
(logs."  After  leaving  the  store  he  looked  In 
at  two  saloons,  and  then  went  to  Zemke's 
place  and  sat  down  In  a  chair.  The  evidence 
Is  somewhat  conflicting  as  to  what  occmred 
Immediately  thereafter.  Bnt  it  Is  sufficient 
to  justify  the  Jury  In  finding  that,  soon  af- 
ter he  entered,  Prolow  said  to  Zemke:  "Tou 
said  this  morning  that  I  was  the  best  man  In 
Ooodhne  counly."  Zemke  "sort  of  smiled" 
and  said  he  had  not  done  so.  Prolow  then 
said,  "You  are  a  Qod  damn  liar."  Zemke 
left  his  seat  and  went  directly  to  Pro- 
low,  seized  him  by  the  coat  collar  In  front, 
threw  him  from  the  chair,  and  dragged  him 
out  of  the  saloon  and  onto  the  sidewalk. 
Frolow  claimed  that  Zemke  caught  him  In 
such  a  manner  and  choked  him,  so  that,  al- 
though he  appears  to  be  a  large,  strong  man, 
he  was  unable  to  resist  As  soon  as  he 
was  released,  he  turned  around  and  said, 
"Don't  you  do  that  again,"  drew  his  revolver, 
and,  taking  aim,  fired  four  shots  in  rapid 
succession.  The  defendant  claims  that  Zemke 
had  hold  of  him  when  he  commenced  shoot- 
ing; bnt  all  the  eyewitnesses  testify  that 
Zemke  was  then  standing  from  three  to  six 
feet  away,  and  from  ail  the  circumstances 
it  is  reasonable  to  believe  that  when  Zemke 
threw  Prolow  on  the  sidewalk  he  turned  his 
back  on  him  and  started  to  return  to  the 
saloon.  Possibly  he  was  still  facing  Prolow 
when  the  first  shot  was  fired,  which  passed 
through  bis  arm.  But  it  is  certain  that  the 
other  th^ee  shots  were  fired  after  he  was 
attempting  to  escape  for  they  all  entered  his 
back  within  a  few  inches  of  each  other.  One 
bullet  pierced  the  heart  and  came  out  through 
the  breast;  the  other  lodged  In  or  near 
the  heart  Any  one  of  the  three  shots  was 
sufficient  to  cause  death.  A  fifth  shot  was 
fired  at  random  into  the  street  Prolow  was 
Immediately  arrested  by  the  village  marshal. 
On  the  way  to  the  lockup  the  marshal  ask- 
ed him  why  he  had  shot  Zemke,  and  he  re- 
plied that  "they  were  trying  to  run  over 
me  In  there  this  afternoon,  and  couldn't 
dolt" 

We  are  satisfied  that  there  is  evidence  In 
the  record  sufficient  to  sustain  the  finding  of 
the  Jury  that  Prolow  entertained  a  premed- 
itated design  to  kill  Zemke.  The  quarrel 
in  the  saloon  left  him  with  the  sense  of 
having  been  Imposed  upon  and  badly  treated. 
This  clearly  appears  from  the  remark  made 
by  him  after  the  shooting.  He  went  almost 
immediately  In  search  of  a  revolver,  and 
spent  nearly  one-half  of  bis  money  for  the 
weapon  and  ammunition.  The  remark  that 
he  was  now  going  out  to  shoot  some  dogs 


Is  susceptible  of  a  double  meaning.  Instead 
of  going  after  dogs,  he  returned  to  Zemke'i 
saloon,  as  he  says,  for  the  purpose  of  get- 
ting his  valise ;  but  his  conduct  after  resdv 
Ing  there  Is  not  consistent  with  this  story. 
His  demeanor  in  the  afternoon  was  not 
such  as  to  leave  the  Impression  that  be  was 
a  man  of  much  courage.  His  manner  cbaii- 
ged  when  he  returned  with  a  deadly  weapon 
In  his  pocket  He  promptly  opened  tbe 
subject,  and  called  Zemke  a  liar,  witb  the 
usual  accompanying  adjectives.  Altboagh 
a  strong  man,  he  was  evidently  intimidated 
by  Zemke's  attack,  and  was  dragged  out 
of  the  saloon  without  much  resistance.  It 
Is  possible,  however,  that  as  he  says,  Zemke 
caught  hold  of  him  In  such  a  manner  lu  to 
deprive  him  of  the  poww  of  resistance; 
When  Prolow  arose  from  the  sidewalk  fiie 
attack  was  over,  and  there  was  no  possible 
justification  for  resorting  to  a  deadly  weap- 
on In  order  to  protect  himself  from  Injorf. 
Instead  of  allowing  matters  to  rest  Prolow 
straightened  himself  up,  drew  bis  reToIv«r, 
took  aim  at  Zemke^  and  fired  the  sbots  In 
rapid  succession.  The  witnesses  say  it  wu 
done  very  rapidly,  but  the  jnry  migbt  well 
conclude  that  a  man  who  was  able  to  ftre 
three  shots  from  a  self -cocking  revolver  In- 
to a  man's  heart  must  have  had  good  con- 
trol over  his  mind  and  nerves.  It  was  not  ran- 
dom shooting.  The  fact  that  the  three  sboti 
all  entered  Zemke's  back  shows  condnslrdr 
that  he  was  at  the  time  fieeing  from  his  assail- 
ant The  first  shot  which  passed  throufb  bis 
arm,  may  possibly  have  been  fired  while 
Zemke  was  still  facing  Prolow ;  but  it  did 
little  damage.  The  fact  stands  out  clearly 
that  Prolow  fired  three  sbots  into  the  back 
of  a  fieeing  man.  It  was  skillful  and  deadly 
shooting,  and  tbe  Jury  was  Justified  in  find- 
ing that  Prolow  had  ample  time,  even  after 
he  drew  the  revolver,  to  form  the  premedi- 
tated design  to  kill  Zemke. 

2.  The  evidence  fell  far  short  of  showing 
that  the  shooting  was  done  In  self-defense. 
The  defendant  claims  that  he  began  firing 
while  Zemke  still  bad  hold  of  him;  bat 
It  Is  preposterous  to  claim  that  it  was  aeces- 
sary,  or  that  he  could  have  thought  that  it 
was  necessary,  to  save  himself  from  bodily 
harm,  to  fire  three  shots  into  the  back  of  a 
fieeing  man.  The  claim  of  self-defoise  was, 
however,  fairly  submitted  to  the  Joiy  on- 
der  proper  Instruction. 

3.  Counsel  for  the  appellant  asserts  that 
nowhere  in  the  charge  did  the  court  call  at- 
tention to  the  assault  which  bad  been  made  by 
Zemke  on  Prolow.  This  feature  of  the  case 
does  not  appear  to  have  been  made  very 
prominent  doubtless  because  the  defense 
placed  its  chief  reliance  upon  tbe  theory  of 
self-defense.  But  the  court  defined  the  dif- 
ferent degrees  of  homicide  in  the  language 
of  the  statute^  and  instructed  the  jury  that 
"If  you  find  from  the  evidwice  that  the  de- 
fendant Prolow,  by  means  of  the  weapon  de- 
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scribed  In  the  Indictment,  killed  Cbarlea 
Zemke,  and  that  tbe  killlnK  was  done  In 
the  beat  ot  blood  or  passion  and  npon  rea- 
sonable provocation,  that  snch  action  or  kill- 
ing was  intentional,  and  would  further  find 
that  it  was  not  execusable  or  justifiable, 
then  the  defendant  Is  guilty  of  manslaughter 
In  the  first  degree."  No  other  instructions 
were  asked  for. 

We  have  given  all  the  questions  raised  by 
the  assignments  of  error  the  careful  con- 
sideration which  a  case  of  so  much  Import- 
ance demands,  and  we  find  no  errors  which 
require  a  reversal  of  the  order  of  the  trial 
court. 

Order  afiSrmed. 


HEINRIGH  V.   JBNEINS  et  al. 
(Supreme  Court  of  Mimiesota.    July  IS,  1006.) 

TJsuBT— Vendor   and    Pubohascb— Gontsaot 

— Action  bt  Vkndee. 

On  demurrer,  the  complaint  held  to  state 
a  cause  of  action  upon  a  contract  for  the  sale 
of  real  estate  with  a  covenant  to  guaranty  cer- 
tain profits  within  one  year.  The  contract 
construed  to  be  for  the  sale  of  real  estate,  and 
not  a  device  to  evade  the  usury  laws. 

[Ed  Note. — For  cases  in  point,  see  vol.  47, 
Ont.  Dig.  Usury,  {{  74-81.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  C!oun- 
ty;  Bnnn,  Judge. 

Action  by  Mary  Heinrich  against  James 
A.  Joiklns  and  others.  From  an  order  over- 
ruling a  demurrer  to  the  complaint,  O.  W. 
Boblnson  appeals.    Affirmed. 

B.  H.  Schrlber,  for  appellant  Wm.  O. 
'White,  for  respondent 

ELLIOTT,  J.  This  Is  an  appeal  from  an 
order  overruling  a  demurrer  to  the  complaint 
James  A.  Jenkins  and  C.  W.  Boblnson,  the 
defendants  below,  were  doing  business  as 
partners  under  the  name  of  the  Red  River 
Land  &  Loan  Company.  On  September  2, 
1903,  they  entered  into  a  written  contract 
with  Mary  Heinrich,  the  respondent,  by  the 
terms  of  which  they  sold  and  agreed  to  con- 
vey to  the  Heinrich  certain  land  In  Mar- 
shall county,  Minn.  For  this  land  she 
agreed  to  pay  the  company  the  sum  of 
$2,080,  ot  which  $1,000  was  payable  on 
the  execution  of  the  contract  and  the  bal- 
ance In  six  equal  payments,  with  interest  at 
0  per  ceat  per  annum.  The  interest  was 
paid  to  maturity.  The  purchaser  agreed  to 
pay  the  taxes  and  assessments,  and,  if  de- 
fault was  made  In  any  of  the  payments,  the 
agreement  was  to  be  void  at  the  election  of 
the  vendors.  Until  such  default  the  pur- 
chaser was  entitled  to  possession  of  the  land. 
In  addition  to  the  ordinary  provisions  of  a 
contract  for  the  sale  of  real  estate,  the  con- 
tract contained  the  following:  "..ue  parties 
of  the  first  part  agree  to  sell  the  within  de- 
scribed land  at  a  net  profit  of  J|i500  for  the 


party  ot  the  second  p&rt  on  or  before  one 
year  from  date,  and,  if  not  sold,  the  parties 
of  the  first  part  agree  to  refund  the  down 
payment  of  $1,000  and  $500  additional  to  the 
party  of  the  second  part"  The  comidaint 
alleges  that  the  plaintifT  paid  the  defendants 
the  sum  of  $1,000  on  September  2,  1903,  on 
account  of  the  purchase  price  of  the  said 
land;  that  the  defendants  have  not  sold  the 
said  land,  although  she  has  demanded  that 
they  sell  the  same;  and  that  defendants 
have  not  refunded  or  repaid  the  plaintiff  the 
said  sum  of  $1,000,  or  the  additional  sum  of 
$600,  as  provided  in  the  contract  Plaintiff  has 
demanded  the  payment  of  said  sums,  has  ten- 
dered to  defendants  a  proper  release  or  convey- 
ance of  her  rights  in  said  land,  and  has  "In 
all  things  performed  all  and  singular  the  pro- 
visions of  said  contract  on  her  part."  Judg- 
ment is  demanded  for  the  sum  of  $1,500  and 
Interest  thereon  since  September  2,  1903. 

To  this  complaint  the  defendant  Robinson 
demurred  on  the  ground  that  it  appears  con- 
clusively from  the  complaint  that  the  trans- 
action was  not  a  sale  of  real  estate,  but  a 
loan  of  money  by  Heinrich  to  Jenkins  and 
Robinson,  and  that  it  was  put  in  the  form  of 
a  sale  as  a  device  to  evade  the  usury  laws. 
The  demurrer  was  properly  overruled.  It 
does  not  conclusively  appear  from  the  com- 
plaint that  the  transaction  was  a  loan  of 
money  instead  of  a  sale  of  real  estate.  It 
may  be  that  evidence  of  the  circumstances 
anrronndlnr  the  execution  of  the  contract 
will  show  that  what  appears  on  the  face  of 
the  complaint  to  be  a  sale  of  real  estate  was 
In  fact  a  loan  of  money.  But  as  pleaded  and 
admitted  by  the  demurrer  the  transaction 
was  a  bona  fide  sale  with  a  guaranty  of  profit 
to  the  purchaser.  As  suggested  by  the  trial 
court,  the  vendors  may  have  regarded  it  as 
very  important  to  themselves  to  make  a 
sale  ot  the  particular  land  for  reasons  other 
than  the  need  of  money.  They  may  have 
been  -so  certain  of  an  advance  In  value  as  to 
make  their  guaranty  seem  of  no  consequence. 
So  a  sale  on  such  liberal  terms  may  have 
been  considered  a  good  way  to  advertise 
their  confidence  In  the  land  they  were  selling. 
We  see  no  force  in  the  appellant's  suggestion 
that  the  contract  upon  its  face  evidences  a 
gambling  transaction. 

Order  affirmed. 


LOCKWOOD  V.  GEIBR  et  al. 
(Supreme  Conrt  of  Minnesota.    June  16,  1906.) 

1.  Retobmation  or  Inbtbttkents. 

In  reforming  a  contract,  equity  looks  at 
the  substance  and  not  at  the  form  of  transac- 
tions, and  gives  effect,  not  to  the  mere  words 
which  the  partnes  may  have  used,  but  to  their 
actual  intentions,  and  enforces  the  agreement 
which  the  parties  had  really  made,  not  that 
which  they  liad  not  made,  but  seemed  to  have 
made. 

[Ed.  Note. — For  cases  in  point  see  vol.  42, 
Cent    Dig.    Reformation    of    Instruments,    {f 
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2.  Saiw— Mdtoai.  Mistakb— Evidence. 

The  evldeiiM  in  this  case  is  examined,  and 
held  not  to  show  a  mutual  mistake  in  a  contract 
to  seil  land  with  respect  to  the  fonn  of  convey- 
ance or  the  right  of  one  party  to  elect  to  declare 
the  contract  void  on  failure  of  title. 
8.  Canckixatiox  or  Isstbcmkntb — Gbourds. 

When  a  party  to  a  contract  brings  an  ac- 
tion to  cancel  it  on  the  ground  that  another  has 
refused  to  perform  it,  he  must  stand  on  the  con- 
tract as  he  executed  it,  and  is  not  in  position 
to  assert  that  the  contract  luts  failed  because 
the  other  party  did  not  literally  comply  with 
the  requirements  of  the  contract  as  to  the  de- 
posit in  escrow  of  the  first  installment  of  the 
consideration. 
(Syllabua  by  the  Court.) 

Appeal  from  District  ODort,  Big  Stone 
County;  S.  A.  Flaherty,  Judge. 

Action  by  Frederick  Lockwood  against  F. 
M.  G«ler  and  otbers.  Findings  for  plain- 
tiff. From  an  order  denying  a  new  trial, 
defendants  appeal.    Reversed. 

Young  &  McElligott,  for  appellants.  A. 
B.  Kaercber  and  Lyndon  A.  Smith,  for  re- 
spondent. 

JAOOARD,  jr.  Plaintiff  and  respondent, 
as  the  vendor  In  a  contract  for  the  sale  of 
land,  brought  this  action  to  reform  a  con- 
tract and  to  declare  It  canceled  or  to  rescind 
It  Tbe  answer  of  defendants  and  appel- 
lants, the  vendees,  sought  specific  perform- 
ance as  to  all  the  land  except  a  particular 
quarter,  as  to  which  the  title  was  claimed 
to  have  failed,  upon  the  payment  of  the  con- 
tract price,  less  a  proportionate  deduction. 
In  tbe  preliminary  oral  negotiations  which 
resulted  in  the  contract,  the  controverted  de- 
tails of  which  wlU  be  presently  considered, 
the  plaintiff  offered  to  convey  an  80O-acre 
farm  and  a  threshing  machine  to  tbe  de- 
fendants for  $21,450.  To  embody  the  agree- 
ment then  made,  a  scrivener  drew  two  con- 
tracts, one  in  regard  to  the  machine  and 
threshing,  and  another  concerning  the  land. 
The  machine  was  delivered  to  the  defendants 
and  was  sold  by  them  for  $1,000^  the  sum 
which  they  agreed  to  pay  for  It.  The  writ- 
ten agreements  as  to  the  land  required  that 
the  conveyance  be  by  deed  of  special  war- 
ranty. The  land  contract  contained  this 
clause:  "It  is  also  agreed  that  the  first 
payment  of  $6,000.00  and  this  contract  shall 
be  deposited  In  the  bank  of  OrtonvlUe,  and 
be  there  held  until  said  first  party  shall 
have  completed  the  necessary  proceedings  so 
as  to  be  able  to  convey  full  and  perfect  title 
to  said  land,  and  should  he  be  unable  to 
convey  such  title  said  money  shall  be  t«- 
turned  and  this  contract  canceled  at  the 
election  of  said  second  parties."  Tbe  thresh- 
ing contract  contained  this  clause:  "It  Is 
agreed  that  If  the  title  to  the  land  Included 
!n  said  contract  of  sale  Is  not  finally  accept- 
ed by  said  Qelers  [defendants],  and  tbe  sale 
not  completed,  said  [defendants]  shall  pay 
me  [the  plaintlfT]  the  sum  of  $1,000.00  in  ad- 
dition to  my  threshing."  Plaintiff  claims 
that  three  things  were  stated   by   him  to 


tbe  scrivener  and  agreed  to  by  defendais: 
(1)  That  the  form  of  conveyance  must  be 
by  quitclaim  deed;  (2)  that  tbe  deftetbaa 
must  make  their  own  Investigation  of  ti>: 
and  (3)  that  If  they  were  not  satined  wi:a 
tbe  title,  the  deal  should  be  ended.    He  in- 
sists that  he  knew  nothing  alMut  tlie  actis.: 
provisions  of  the  contract  inconsistent  w;ti 
this  view  of  the  agreement.    Ttiat  contiS': 
and  defendants'  checks  to  pay  tbe  first  h:- 
stallment  of  the  purchase  price  remained  is 
the  possession  of  the  bank.    Tlie  title  to  one 
quarter  section  turned  out  to  be  defectlTe, 
in  this:    that  It  stood  In  the  name  of  the 
plaintUTs     insane     wife.      Tlie     defendant* 
"wouldn't  take  It  without  they  got  a  good 
deed  to  that  quarter."    When  the  title  waj 
refused,    as   tbe   plaintiff   Insisted,    and    <^ 
fendants  denied,    plaintiff  began    an    actioa 
against  defendants  for  $1,000  which  be  clatm- 
ed  became  due  by  virtue  of  the  contract  as  to 
tbe  threshing  machine.    Until  the  Iitigati<» 
of  that  claim,  he  had  supposed  that  tbe  de- 
fendants    had     abandoned     their     contrat. 
When  he  found  out  to  the  contrary,  tbe  suit 
upon  tbe  threshing  contract  was  dismissed 
and  this  action  commenced.    The  plaintiff  bi 
this  proceeding  sought  to  reform   tbe  con- 
tract by  striking  out  the  words  "special  war- 
ranty" wherever  they  appear,  and  by  Insert- 
ing in   lien   thereof  the  word   "qnltclalm," 
and   by   striking  out   of   said  contract   the 
words  "at  tbe  election  of  said  aecond  par- 
ties."   No  fraud  Is  alleged.    The  relief  as  to 
reformation  rests  delusively  upon  allegations 
of  mutual  mistake.    Defendants  by  tbelr  an- 
swer denied  the  alleged  mutual  mistake,  al- 
leged that  the  land  contract  as  dra'vm  cor- 
rectly reproduced  the  preliminary  oral  agree- 
ment of  the  parties,   admitted  the   failure 
of  the  title  to  one  particular  quarter,  alleged 
compliance  by  them  in  all  respects  with  the 
terms  of  the  contract,  and  prayed  for  spe- 
cific performance,  as  above  stated. 

1.  It  may  well  be  doubted  whether  or  not 
the  relief  sought  In  this  case  was  based  npon 
a  mutual  mistake  of  fact,  as  to  which.  In  ap- 
propriate cases,  relief  will  be  granted,  or 
upon  a  mistake  of  law,  with  respect  to 
which.  In  a  constantly  narrowing  circle,  re- 
lief win  be  refused.  For  the  purposes  of 
this  case  only.  It  may  be  conceded  tbat  fills 
rule  of  law  applies,  namely:  Where  parties, 
in  reducing  an  agreement  to  writing,  fail  by 
mutual  mistake  to  embody  their  Intention 
In  the  instrument,  either  because  they  do  not 
understand  the  meaning  of  the  words  used 
or  their  legal  effect,  equity  will  grant  relief 
by  reforming  the  instrument,  and  It  matters 
not  whether  sudi  mistake  be  called  one  of 
fact  or  of  law.  See  Wall  v.  Mellke,  8!» 
Minn.  232,  94  N.  W.  688;  Benson  v.  Markoe, 
37  Mhm.  30,  83  N.  W.  38,  6  Am.  St  Rep. 
816;  Kyle  v.  Fehley  (Wis.)  51  N.  W.  257, 
29  Am.  St  Rep.  866.  But  see  Havlland  v. 
Wlllets,  141  N.  T.  86.  86  N.  B.  958:  I^ne  v. 
Holmes,  55  Minn.  379,  67  N.  W.  132,  43  Am- 
St  Rep.  608.    The  questloa  then  to  be  de- 
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irinlned  la  whether  or  not  the  trial  court 
'as  Justified  by  the  evidence  in  this  case 
1  finding  that  there  had  been  a  mutnal  mls- 
ike.  trhe  plaintiff  has  come  Into  a  conrt 
f  eqnlty  and  la  subject  to  the  prindplea 
t  Jurl^rudence  administered  by  such  a 
rlbunal.  One  of  Its  elementary  rules  is 
bat.  In  reforming  a  contract,  a  chancellor 
ooks  at  the  substance  and  not  at  the  form 
t  transactions,  and  glres  effect,  not  to  the 
aere  w^ords  which  the  parties  may  have  used, 
>ut  to  their  actual  intention.  Bqulty  un- 
Lertakea  to  determine  and  enforce  the  agree- 
nent  "wliicb  the  parties  had  really  made, 
lot  tbat  which  they  had  not  made,  but  seem- 
id  to  tiave  made.  Therefore,  for  example,  a 
K>urt  of  equity  may  hold  a  conveyance  in 
rorm  a  deed  to  i>e  in  ^ect  a  mortgage,  and 
an  absolute  transfer  to  be  a  conveyance  in 
trust. 

The  controversy  In  this  case,  then,  turns 
upon  wliat  the  parties  actually  Intended,  un- 
derstood,   and    agreed.    The    entire    record 
demonstrates.  In  substantially  the  plaintiff's 
own  words,  tliat  the  plaintiff  offered  to  sell 
the   land   for  what  he  would  receive  if  he 
owned  the  title  and  agreed  to  convey  title 
to  the  defendants.    "Q.  And  a  complete  title? 
A.  Why,  yes."    Be  put  the  land  on  the  mar- 
ket as   if  It  was  his  land  and  he  owned 
it    This  was  not  a  case  in  which  he  offered 
to  sell  to  the  defendants  any  doubtful  title, 
and  to  sell  It  cheap  on  that  account    He  was 
selling  the  land  for  a  good  market  price.    All 
parties  supposed  that  the  title  to  all  the  land 
stood  In  his  name,  and  that  he  had  title  to  it, 
save  and  except  only  his  wife's  interest  in 
the  nature  of  dower.    He  agreed  to,  and  did 
in  fact,  commence  and  complete  proceedings 
in  court  to  bar  her  rights  in  the  property,  so 
as  to  enable  him  to  convey  perfect  title  with- 
out her  signature.    It  was  "because  of  the 
necessity  of  taking  steps  in  [plaintiff's]  be- 
half that  the  provision  was  Inserted  in  the 
contract  requiring  it  to  be  deposited  in  the 
Bank   of  Ortonvllle,  in  escrow,   until  these 
proceedings  were  flnisbed."    Plaintiff  refused 
to  give  a  general  warranty  deed,  and  in- 
sisted that  defendants  must  make  their  own 
examination  of  title.    He  would  not  "stand 
for"  any  other  question  in  the  title  except 
his  wife's   dower   Interest       To   the  equal 
surprise  of  all  parties,  that  particular  40 
referred  to,  did  not  stand  in  his  name;  but 
be  bad,  some  20  years  before,  conveyed  that 
land  to  his   wife   through   a   third  party. 
Plaintiff  paid  taxes  on  this,  his  wife's,  land. 
By  the  contract  he  agreed  to  deliver  posses- 
sion of  all  the  lands  to  the  defendants,  who 
were  to  remain  in  possession  until  default 
He  testified  that  he  leased  the  lands  from 
the  defendants  in  the  fall  of  1902,  for  the 
year   1903,    under   an   oral    agreement    In 
point  of  fact  no  change  of  possession  took 
place ;  the  contract  having  been  delivered  in 
escrow.    It  Is  unmistakably  clear,  upon  the 
plaintiff's  own  testimony,  that  the  legal  effect 
ot  the  understanding  between   the  parties 


was  that  the  title  to  all  fbe  land  was  in 
the  husband,  that  plaintiff  would  by  statutory 
proceedings  eliminate  the  interest  of  hla  in< 
sane  wife  in  the  nature  of  dower,  and  that 
he  would  not  warrant  anything  anterior  to 
the  title  in  him.  It  is  entirely  clear  that  be 
imdertook  to  convey  to  the  defendants  such 
a  title  as  a  married  man  has  in  lands  owned 
by  him.  He  is  in  effect  estopped  from 
asserting  that  he  agreed  to  transfer,  or  that 
the  defendants  agreed  to  accept,  title  to  land 
standing  in  bis  wife's  name,  in  which  his  only 
Interest  was  a  contingent  one  In  the  nature 
of  curtesy.  This  appears  from  the  direct  tes- 
timony of  the  parties,  part  of  which  has  been 
previously  referred  to,  and  is  consistent  with 
the  universal  exi>erlence  that  a  land  buyer 
would  not  agree  to  pay  some  $2S  an  acre 
for  land  in  which  the  grantor  has  no  in- 
terest, except  as  the  husband  of  his  insane 
wife.  In  this  view  it  is  Immaterial  and  un- 
necessary to  discuss  the  relative  legal  import 
of  a  transfer  by  quitclaim  deed,  by  special 
warranty  deed,  or  by  a  general  warranty 
deed. 

2.  The  evidence  does  not  show  that  the 
words  giving  the  defendants  the  right  of 
election  were  inserted  In  the  land  contract  by 
mutual  mistake.  The  actual  clause  as  to 
election  was  placed  in  the  contract  at  the 
request  ot  defendants  by  the  scrivenor  when 
he  drew  the  contract  in  the  plaintiffs  pres- 
ence. The  testimony  does  not  show  that 
either  the  defendants  or  the  scrivener  was 
mistaken.  Conceding  that  the  writing  did 
not  express  in  this  regard  what  the  plain- 
tiff intended  that  it  should,  a  case  of  mutual 
mistake  is  not  made  out  That  the  clause 
giving  the  defendants  the  exclusive  right  of 
election  appeared  in  the  land  contract,  but  not 
also  in  the  threshing  contract.  Is  not  con- 
clusive for  or  against  the  plaintiff.  The  only 
contingency  upon  which  the  plaintiff  could 
base  an  understanding  of  mutnal  right  of 
repudiation  as  to  the  land  contract  was  a 
failure  of  the  title  in  some  respect  anterior 
to  the  instrument  through  which  plaintiff  ac- 
quired title.  It  is  certain  that  neither  party 
contemplated  the  contingency  that  the  title 
to  this  particular  quarter  should  prove  to  be 
in  the  name  of  plaintiff's  wife.  Indeed,  if 
the  plaintiff  did  so  know,  then  he  made 
fraudulent  .misrepresentations  of  the  title, 
and  is  in  no  position  to  seek  equitable  re- 
lief based  on  his  own  wrong.  Whichever 
horn  of  the  dilemma  the  plaintiff  may  take, 
he  cannot  prevail  in  equity. 

3.  It  thus  appears  that  the  defendants  re- 
ceived the  threshing  machine  and  sold  it,  and 
that  in  point  of  fact  the  plaintiff  has  never 
been  actually  paid  any  money.  He  Insists 
that  the  defendants  forfeited  all  their  rights 
by  the  failure  to  make  payments  in  accord- 
ance with  the  previously  quoted  provisions  in 
the  contract  to  deposit  $5,000  in  the  bank. 
At  one  time  the  defendants  arranged  with 
the  cashier  of  that  bank  to  cash  their  checks 
for  that  amount,  and  finally  deposited  a  cash- 
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let's  check  tor  that  nun  for  that  purpose. 
No  objectloa  was  made  by  the  plaintiff  to 
this  attempted  compliauce  with  tl>e  contract 
until  after  this  suit  was  brought  However, 
the  contract  cannot  be  canceled  on  this  ground 
after  the  reformation  here  sought  until  the 
defendants  have  been  given  an  opportunity 
to  perform.  Indeed,  this  very  action  to  re- 
.form  the  contract  necessarily  assumes  that 
it  was  valid  and  subsisting.  When  a  party  to 
a  contract  brings  an  action  to  cancel  it  on 
the  ground  that  another  has  refused  to  per- 
form it,  be  must  stand  on  the  contract  as  he 
executed  It.  Quimby  v.  Shearer,  56  Minn. 
534,  58  N.  W.  165.  It  is  not  material,  how- 
ever, whether  this  aspect  of  the  case  be 
regarded  as  involving  a  waiver  of  literal 
performance  of  the  deposit  of  cash  and  the 
acceptance  of  substituted  performance,  or  a 
ratification  of  the  contract  in  all  respects, 
ezc^t  as  to  the  form  of  conveyance,  and 
the  mutual  right  of  repudiation  Involved 
In  this  proceeding.  Plaintiff  has  not  shown 
himself  entitled  to  relief  on  this  ground. 
It  follows  that  the  plaintiff  is  not  entitled  to 
the  reformation,  cancellation,  or  rescission. 
The  trial  court  was  therefore  in  error.  It  is 
Impossible  In  this  proceeding  for  this  court 
to  give  the  defendants  further  relief.  Upon 
the  findings  of  the  trial  court  defendants 
are  entitled  to  no  relief.  This  court  cannot 
completely  change  these  findings  of  fact  to 
conform  with  Its  views  herein  expressed. 

The  order  of  the  trial  court  is  therefore 
reversed,  and  a  new  trial  granted. 

STATB  ex  rel.  JOHNSON  et  al.  v.  BRYANT. 
(Supreme  Court  of  Minnesota.    July  20,  1806.) 

Habeas  Cobfdb— Ottstodt  of  Child— Find- 

IROS— Affeai,. 

Proceedings  In  the  matter  of  the  adoption 
of  a  minor  child  are  examined  and  held  to 
justify  the  conclusion  of  the  trial  court  that 
the  natural  mother  and  her  present  husband 
were  entitled  to  the  possession  of,  and  parental 
rights  over  that  child. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Hennepin 
tx>unty;    H.  D.  Dickinson,  Judge. 

Application  by  the  state,  on  the  relation 
of  Herbert  B.  Johnson  and  others,  for  writ 
of  habeas  corpus  against  Abble  E.  Bryant 
Judgment  awarding  infant  to  relators,  and  de- 
fendant appeals.    Affirmed. 

Jay  W.  Crane,  for  appellant  Jenkins  & 
Jenkins,  for  respondents. 

JAGGARD,  J.  This  is  an  appeal  In  pro- 
ceedings upon  habeas  corpus  in  accordance 
with  section  4601  and  section  4602,  Rev.  Laws 
1905.  The  difficulties  it  presents  serve  to 
Illustrate  the  unfortunate  character  of  these 
provisions  as  to  practice  upon  such  an  ap- 
ical. The  clerk  of  the  district  court  return- 
ed copies  of  the  petition,  writ  and  return, 
aud  the  order  appealed  from.    The  papers 


are  not  printed.  The  complete  record  »{ 
what  happened  in  the  district  court  is  ns 
presented.  The  natural  dlfflcolties  of  tlu 
situation  are  aggravated  by  the  coii(iise<: 
practice  which  will  be  presently  set  fonl 
The  petition  sets  forth  the  following  tacts: 
Edith  M.  Johnson,  six  years  of  age,  was  re- 
strained of  her  liberty  and  from  the  castod; 
^f  the  petitioners  by  Abble  E.  Bryant  witli- 
out  legal  authority  of  any  kind.  The  Maui 
was  tae  child  of  Jennie  M.  Johnson  by  Jaioei 
Bryant,  her  former  husbandL  Upon  tie 
ueath  of  James  Bryant  its  mother  consen:- 
ed  to  its  adoption  by  iioren  B.  Jones  aid 
Mary  E.  Jones,  husband  and  wife.  Ssbse- 
quently  Loren  B.  Jones  deserted  and  abui- 
doned  his  home,  his  wife  and  the  child.  At 
terwards  the  said  Jennie  M.  Johnson  wi> 
married  to  Herbert  E.  Johnson.  On  Hant 
20,  1806,  upon  their  petition  and  after  hets- 
lug,  the  district  court  of  Hennepin  comitT 
ordered,  adjudged  and  decreed  that  said 
child  be  adopted  by  the  petitioners.  The  re- 
spondent Is  the  grandmother  of  the  minor 
child,  being  the  mother  of  Its  deceased  fatti- 
er, James  Bryant  The  petition  prayed  tli« 
issuance  of  a  writ  of  habeas  corpn&  A  writ 
was  Issued  In  accordance  with  the  petitios 
upon  order  of  court  Thereupon  the  re- 
spondent Abble  B.  Bryant  duly  made  re- 
turn, bringing  the  child  Into  court  and  set 
up  tnat  the  minor  was  the  child  ot  Loren  K 
Jones  by  adoption,  and  that  she  was  eo- 
titled  to  the  possession  and  cnstody  ot  Vbt 
child  through  said  Loren  B.  Jones,  and  prw- 
ed  that  the  writ  be  quashed.  This  return 
was  not  traversed.  The  record  transmitted 
to  this  court  does  not  show,  however,  tliat, 
upcm  the  hearing  of  the  petition  and  wilt 
and  the  return  thereto,  any  objection  was  made 
to  the  failure  to  traverse.  It  must  be  regard- 
ed as  having  been  waived.  Upon  tlie  bear- 
ing the  court  found,  as  a  matter  of  fact, 
among  other  things,  that  the  petitioners  here- 
in legally  adopted  the  child,  and  were  entitled 
to  its  possession  and  custody,  by  virtue  of  a 
proceeding  in  the  district  court  heard  and 
determined  on  the  4th  day  of  May  1906, 
upon  the  petition  of  Loren  B.  Jones,  clahniD!! 
the  right  to  the  custody  of  said  child,  and 
as  a  conclusion  of  law  awarded  the  posses- 
sion and  custody  of  the  minor  child  to  tbe 
petitioners  herein.  In  addition  to  these  stat- 
utory papers  counsel  for  both  parties  stipnlat- 
ed  that  the  appeal  should  be  heard  upon  tbe 
retmn  here  and  upon  certain  certified  copies 
of  Judgment  rolls  and  other  papers  In  tbe 
proceedings  in  the  district  court  These  stip- 
ulated papers  were  used  by  both  coansel 
upon  argument 

Upon  this  state  of  facts  we  are  of  tbe 
opinion  that  the  questions  were  presented 
to  us  upon  the  merits.  These  papers  sbow 
that  Loren  B.  Jones  and  Mary  &  Jones,  d\ilr 
adopted  the  child.  The  first  point  of  con- 
troversy arises  in  connection  with  tbe  sub- 
sequent adoption  of  that  child  by  Herbert 
E,  Johnson  and  Jennie  M.  Johnson,  petition- 
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era  In  tbe  writ  of  habeas  corpus.    The  point 
of   attack  on  that  suboequent  adoption  was 
that  BO  notice  whatever  was  served  upon  or 
given  to  Loreu  B.  Jones,  the  adopted  father 
of  tbe  minor.    On  tbe  17th  of  April,  190C, 
upon  petition  of  Loren  B.  Jones,  an  order 
was    granted    by    the   district   judge   upon 
Herbert  E.  and  Jennie  M.  Johnson  to  show 
cause    why  the  decree  of  adoption   of  the 
child  by  them  should  not  be  vacated  and  set 
aside.     In  bis  notice  of  motion  accompany- 
ing this   petition,  Loren  H.  Jones  set  forth 
tbat    be    appeared  specially  therein  for  an 
order   of  the  court  revoking,  vacating,  and 
Betting  aside  the  decree  of  adoption  by  tne 
Baiu  Jobnsons.    The  petition  upon  which  this 
order  to  show  cause  and  motion  was  based, 
In  addition  to  setting  forth  the  matter  ai>-" 
proprlate  to  a  vacation  of  the  order  of  adotii'' 
tlon  by  tbe  Johnsons,  set  forth  also  a  ifuni-' 
ber   of   allegations  Involving  the  mer^Va  "at'^ 
the  controversy.    For  example,  it' c^5n'tftltied'' 
this    paragraph:     "That    aflSant'^Ebi'eij  '^.''' 
Jonesj  believes  that  said  Uerb^H  E.'  ^Sbiabji''] 
and  Jennie  M.  Johnson,  hJsVife,  are  ra>t''flr 
and  proper  persons  to  hav^  tlj^  Care 'orsfltd' 
child,  and  therefore  dibjerti  to  thl^  aWojitliii' 
by  them  of  the  ,sii3  chiW,'   * '^'  *"'   tjotl-' 
Blderl^gthla'pBtltioft  and  tootjoiiJoif'i^eW'B',- 
Joneaasis  {Wbple,  we;eoncWd^th'ii't  tt  atttiuii^- ' 
ed  .fo..'P)pre'.,'t)iaji  ,aipi^6(!ljij'''appe^r^c^,  iaif' 
tlie''.»6ie JiJun)6;se  <>f I  v^oatihg  t&e'  3B'd?Wferitl ' 
This  .TOnclii^fon  la'nfece^iWteja  t^y 'the  'sip^' 
que«t^:^reatm^nt  Qf".it  oy.  f  IJf  pafiika'Ui  iiiii' 
controversy.', apil  '^y.  .'tti6,'tfTal^'<^ui't'. ^Thii' 
he^rtng'on  th?  of'd^r  iO.shoW  e^U^e  bctuii'^^ 
oiiAprll.  iTtii.  .  rt  Was  lnforma!l  itf  accord-' 
ance  vy'ltB  current  practice.    No  answer  or  it.S'' 
eiqu|v'a)6nt  w^s]  ^?W  by'JJprfen  B..  Joiie^,'or' 
ai^y  o^e  for  ^Vm.','  The  court  thereu^oinbr-i' 
dered'  "tbat'!  siald  'ju'd^eicit  and   decr^  'itf 
adoption  (tqi  wlttfiit  Wberefey  the  Jdlihsond' 
^dop,fed.J;lie ■chnd)'",.l)e;, and  the  skiil^  I^J^  ller^-/ 
bj  '  i^eybkedL 'f  aca^jed„   and'  self'  a^de  ' 'as, ' tp ' 
i^aldXiffen  B.';j'one^'' '  T!^4^ 
to  w^at  tten' ijapperi*^  uiatfl  ibe'eourt 'mad^' 
Ita. oja^r;   dp^^  Ji&fi^-itm:'^ The'jdetl-' 
cieuclesVJ^'.  the  r^Cprrf  ar^  .'he1fp6d'''oiit '^Giiie-' 
what  .tjy .  thp;  return  wbei'ein  'the  trial  'c6,ui-i;' 
flndsjas^mat^ier  brfact't'tiat  the  prcJce^ltj^j' 
vrere  had  aiici  issues'  We're' deterfai!Yiedt)5^  ft' 
on  th^  4jK  d^y'of  May,  1966.-,  This  1?  'cim'-' 
iraiBd'j)S  fhti  8tatemeiiti,o(  obnnsel  In'bburt' 
on  beiuniil  6t  thia  dppeaf,  that  the  case  ,i?kd' 
continued  v^fom   time' 'to'  'time',  by'  'tfie'tfiij' 
cburt;  foir ;  titiai'..he^r'i.ng.  ';'pil-  Miy-'ll"  ipb^ 
t!ie'  (^urt'  signeil  .ah  order  wlilcB. '^asflled 
the.  neit  day ;    'the  Constrvictloti '  of '  wtl<;lr 
deternilpes' this '.cdtitrbvetsy, '  ^hii  i)a^4f 'id' 
not  jMeftr  nor  entirely  conslstetit    Iti'lefevi' 
efrect  can  .be  determlnfed .  Only'  iyOls' ibn" 
sl'deratlon  is  a  Wbole.    It  i-etit^s;  lii'tir'aTitt;' 
that  the  Wtter  «f  this  'adoption'' 'of  the;  chil^' 
by  the  Joifasoiis'cftiqie  6ii to'be 'h^afd  ori'thy 
petition  of  tJore^  fi.''J6rie8'ir6r  'an' ffrSe*'  't& 
S6t  a^l'd^' atii  reVb^^'  ftejxi&iiii^ni: 'ailtf  d^' 
cree  of  tiaoptlpii  ot'tfee  chllji'ti/tlie  Jblfiisdnjr' 
madebn'  tt^eu  %/ IQoiBV  'tlt'4ttlie-' court 

■ '  -'loslH'M:^^"'"-  '■■'■' ''  ■"• "  ■"•■  *''■'■•'■■■•• 


after  the  filing  of  that  petition  had  made  its 
order  revoking  that  Judgment  and  decree  of 
March  20th ;  that  the  petition  of  Jones  claim- 
ed that  he  never  abandoned  the  child;   that 
all  parties  appeared  in  person  and  by  their 
attorneys;    and  that  testimony  of  witnesses 
was  taken  on  behalf  of  each  party.    The  court  • 
found  as  matters  of  fact  that  prevl«}tiA'hl9ft*y^ 
of  the  case  as  it  has  bt^ii>'h^relUBefbr«<  s^^' 
forth  and  that  "Orf'*fovrtt«)«r'4,  1900,"'ftie  ' 
said  Loren  B.  Jones'ftfadT'kary  ^i  Jbtie^,  M^'d^'x 
full  rellnqnlshtaetii  j^ '^aia'^hllm 'in"vv't4«lnirv' 
and  surrenderijd  tbcfrr- W^«,' '^ibsiesSIoiW,'  arid" 
control  of  Si^d'cliWd'to^Onfe  atibr*-m' fefiyflim" 
the  persrfil  In'  Who^  ^Ssfe'ssh)!!  th^'tMIfl'SfriB'! 
at  th^'itolfe  'bf  thie'Cbinm«ie*k»*ht"(df  •thWi'f 
pf ricfe^ffi^  /''tW* •  dA»Mer  ^i' sffld-f'AWUii mrl 
Btyint.'Wttte  -teWdf ■  ttiBh '  r*Hdl}Ul^rii^flt^ ' 
riiiaid'  t*'6rfId'torfen  ■B'.^'J6tieS''tlieitin3f '6f  |9»' 
:fdr  -thW '  pttrp(feef-ttiC'tlierfeb^ '  Jietilnbtlt**!^  'feMi  J 
Jdtiefelfii-^hfe'  iSnMiW'hiB'-KiiQ'pdId  ^at'^^'&'jf 
pfenefes' IMftfreS  'byJ^iIiM-'  'lii '- Adbpttels' ^  rtttU" 
;cMli&  Hi! Hb6 'ii'itH'iW'8t'-Jtily,''»905;-ttna -H^ 
l^W'd&fff  tlJf^ftiflrtW'lBe^saiA  Jbhfes"H«  fcW» 
cfti"!   kni3/''lS«y  SfiWfe  "^Sftfed- •Af'Olg^biaiid.fi 
dhio;'-^^ ■'HieiWipo3'''timi^   aWAtiflBnM" s«lrf' 
;  cU'lifd  'ted  ''te>tf 'that"  "Httrf4lf«'h^'-  ■'fta^ed'to" 
hkVfe  W'ca^."'*bilti'oI'yr 'liiafati^emisrit  M' 
siM  ahflS  alJa-tfiiit  'ff*t&  £Hi.afnd(^<libent  'W**' 
;atirf'eveS''felfe*'8eptfetii»er'  10-  l905r -has  been; ' 
:coiiipl'e«'riiitf 'bitotlfcnil  'bh'-«ii'  tJitt-'ftf '^Klff' 
li*eff  ■fi'.^  30nSS.^>«'todtfk  ■'*tfe4'"t!H*^, -'It" 
iaKo  'tdtiiid"'tfirff'*eV«n''rit  tee  =fKtl«"of>'¥his  • 
'h-^al'lnfe"t)otti"'J«Tife#'yi«(' hlg"w«e,' tBrdugh^ 
tfelr"attyrriyyf"ifa''ibfpl*ri''tf6iii't;'  flWl«K»&  -tt^l" 
wirifii^^i  W  B«Vl^9»i^fftn'y>'i'ii»t#'ttalifaea'' 
bi^'them'  "ti)  ^e''B»fft,'  ttniW'eiKJwIttk  a'tlisff^^ 
t6"ki^  'fhei hfltoil ' bhihiaf  f rfei  hi'+ttg^Hbl" 
child  rather'^iiah'ati'ft:^"^  jftfsite' "ott'  thfellf' 
part  to  retiitt'Wei'-  ♦  "4*;/*;  ig,^  th^Bftittfes 
I  of  fact  found  by  ths  essnA  In  said  adoption 
proceedings  of  March  20, 1906,  are  now  found 
to  be  true    *    •    *    that  said  child  was  in 
tAi'hivi'it  ffefd'Jbn*  aJ<d>W*fe'torth^  <piA4S 
cfir''tiaty.%bout  slx'wecksi'/:*^"  *)^..«<-j  and.^ufti 
daEiBgitaia^  brief  ;tlme,  accondbtg  to  tbe'SinorDi 
st^^tettiefttfof  .L<»ea'B.''JtHie8,  't«ie<  saW  'Ma#y 
ij;',.^|0t)^^  '^busej^  'a^d.^'tipht/the   oiiHa,' pnd, 
aeglecwd,  toWr#  f9V  s4^  Sl^Ad,  iTJja'tu  sai^ 
(ihiMl'  bow  bef  given.  Oftr-.toi  the  sflJd  -Jqiw»> 
' i'R9"yf,ite,  that ' It^'wdWlfl:  nbt 're«*lve-pr6pet^ 
oare,  aijd'sriirhe'.BuJi'J'^ff.'M'afeTis^  Apd  negj," 
iw*,    TJiat  oieiaier  Lwen;,B,.,f o^8.,DiQr.;M4^; 
Hil  JoD^-aiJe  flt'sdd  proper)  ipesrtms  >t<t<  hatte> 
ttifi,  c^re,  custiidji^or'«f5flt*.6rf>f  )ji^!d  .^ild."' 
^a| ,  Uiie.  ■  Jolih^bn^,  v'ar$  ■  fii6  'iprorler  ''persbns,; 
Aft!  coBQlusI^n^  of  laVii  <WBpng  et^er  thlngeu) 
the  -ocnirt  fooDd  that  itS'  cn^den  o<  April  170^^' 
Vft'c^ng'.'thi^deW^  Of  afldptliolijyy  the  John- 
sons bf'Ma'rdin  So/  19b(J,  as  to'  Loren  !Bv  Jqnes,] 
should  and  now  way^fjyoji^'ap^^^t: aside; 
that  the  decree  of  March  20th'  was   in  all 
ttiih^  iHMHB^.'Hf  ebMwIed  tb« 'tfce  John- 
sons  were   entitled  -tt*'  t!ie  ''JbbsiAskm,  'cdri-f 
tfwi/inaWgeide^t'fbf'tHe-'blJfla,'  attifl'  Iftiat'It 
Sfib'dld"  tWerfeatte*'' b^**»!*ji#n"'tt* '  *Baith' '  Ml' 

JbhlktHl/''''  '     '"''''     ■■itt':\i:-,')    i_:vr.::i    l,;;I 

"«f  tt  dBVWtts'frDii"th«>'i)rfW'(iJf  tfiC  paipet* 
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nferred  to  that  the  legal  effect  «(  what  oe- 
cnrred  waa  thia:  Loren  B.  Jonea,  not  har- 
Ing  been  eerred  wlta  any  notice  of  the  pro- 
oaedingB  which  resulted  in  the  order  of 
adoption  of  Mardi  20th  applied  to  the  court 
for  an  order  racating  that  decree.  The  court 
granted  this  order,  and  then  proceeded  to  and 
did  hear  and  determine  the  marlta  of  the 
controTeray  de  noTO.  The  testimony  covered 
rabatantlally  all  of  the  period  of  time  from 
the  adoption  of  the  child  by  Jonea  and  his 
wife  through  their  mistreatment  of  It;  and 
their  rellnqulsliment  of  It  to  Abbie  B.  Bry- 
ant down  to  the  status  of  the  partiea  at  the 
time  of  the  Iwarlng.  The  record  makes  Im- 
possible the  contention  of  counsel  for  Jones 
that  his  appearance  was  merely  special.  The 
case  waa  tried  on  Its  merits.  In  view  of  all 
the  facts  despite  any  dialectical  dlfllculty  due 
to  the  fact  that  It  was  admitted  that  the  pos- 
session of  the  child  by  Abbie  B.  Bryant  waa 
the  possession  of  Jones,  the  finding  of  the 
trial  court  that  Jones  and  bis  wife  were  not 
fit  or  proper  persons  to  hare  the  child,  but 
that  the  natural  mothor  and  her  hart>and 
were,  is  sufficient  to  Justify  Its  order  award- 
ing the  child  to  the  Johnsons.  It  is  not 
material  that  the  court  vacated  Its  order 
vacating  its  original  order,  construed  as  a 
whole.  Its  flndlngs  of  fact  and  conclusions  of 
law  constituted  an  adjudication  by  the  court 
of  the  merits  of  the  controversy  between 
Jones  and  his  wife  on  the  one  side  and  Jen- 
nie M.  Johnson  and  her  husband  on  the  otuer 
as  to  the  proper  diq>osltion  of  the  child. 
We  have  no  record  whatever  of  the  testi- 
mony, and  must  without  possible  question  ac- 
cept the  flndlngs  of  the  trial  court 
Judgment  is  accordingly  affirmed. 


PAQUIN  T.   WISCONSIN  CENT.  BY.  OO. 

(Supreme  Court  of  Minnesota.     Ang.  8,  1908.) 

BaiI/BOaos— iHjrBT  TO  Child  on  Tbaok— ' 
Pboximatb  Oacsb— Failusx  to  Fbrok. 
A  railway  company  neglected  to  fence  its 
track  as  required  by  Rev.  St.  Wis.  18)8,  J  1810. 
Freight  cars  standine  on  a  track  with  a  2^  per 
cent,  grade,  with  defective  brakes,  and  held 
by  blocks  placed  in  front  of  the  wheels,  were 
started  by  trespaasers,  who  removed  the  blocks. 
A  four  year  old  boy,  who  entered  the  right  of 
way  where  a  fence  shonld  have  been  and 
climbed  on  the  can.  was  thrown  therefrom  by 
their  starting  and  Injured.    Held: 

(a)  The  Wisconsin  statute  impoees  a  liabil- 
ity upon  a  railway  company  when  It  falls  to 
fence  the  track,  for  Injuries  only  which  are 
the  proximate  result  of  the  fallnre  to  fence. 

(b)  The  failure  to  fence  waa  not  the  proxi- 
mate cause  of  the  accident  by  whidi  the  plain- 
tiff was  injured. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Bama^  Coun- 
ty; Grler  M.  Orr,  Judge. 

Action  by  Earl  PaquUi  and  by  Alderic  Pa- 
quln,  his  father,  against  the  Wisconsin  Cen- 
tral Railway  Company.  Verdict  directed  for 
defendant  From  an  order  denying  a  new 
trial,  plaintiff  appeals.    Affirmed. 


Bamnd  A.  Anderson,  for  ajqiellant  nom- 
as H.  Gill  and  James  D.  Armstrong,  for  r- 
qiondent 

BLLIOTT,  J.  This  is  an  action  to  Tecortr 
damages  alleged  to  hare  been  caused  to  tbr 
plaintiff  by  the  ne^lgmce  of  the  defoxlut 
railway  company.  A  verdict  was  directed  for 
the  defendant  and  the  plaintiff  appeals  fnm 
an  order  denying  a  motion  for  a  new  triiL 

There  is  practically  no  controvert  u  to 
the  facts.  At  the  time  of  the  accident  ttie 
plaintiff  was  alMut  four  years  of  age.  Tie 
street  on  which  he  lived  in  Ashland,  Wii. 
where  the  accident  occurred,  ran  north  tot 
south  across  certain  railway  tracks  of  tlie 
defendant  which  ran  east  and  west  alxnt 
one-half  block  from  the  plaintiff's  borne. 
These  tracks  consisted  of  the  main  line. 
known  as  the  "dock  tracic,"  a  side  tnd; 
parallel  with  the  main  traclE,  and  a  third  or 
spur  track  connected  with  the  side  track  b;  a 
switch  at  or  near  the  extension  of  the  stiwt 
known  as  "Third  Avenue  Bast"  being  tbe 
first  street  west  of,  and  parallel  with,  tbe 
street  on  which  plaintiff  lived.  This  lia- 
mentioned  track  ran  down  a  2^  per  cent 
grade  in  an  easterly  and  northeasterly  iiito- 
Hon  into  a  large  sawmill  and  lumber  yaii 
which  lay  between  the  tracks  and  tbe  bt;. 
On  the  31st  of  July,  1905,  the  defendant  had 
two  freight  cars  coupled  together,  standlnt 
on  the  spur  track  on  the  grade.  On  eadi  or 
there  was  a  hand  brake,  but  one  was  owles 
and  the  other  practically  sa  The  cars  wen 
secured  In  the  position  where  they  vece 
standing  by  blocks  placed  in  front  of  certtii 
of  the  wheels.  The  track  was  owned,  mala- 
telned,  and  operated  by  the  defendant,  ind 
was  not  situated  in  any  depot  grounds.  It 
was  admitted  by  the  defendant  that  tbe 
track  in  question,  the  dock  tracks,  and  tbe 
other  tracks  In  the  vicinity  were  at  tbe  tiine 
of  the  accident  unfenced  and  had  never  been 
fenced }  that  the  spur  track  upon  which  theae 
cars  were  situated  and  upon  which  tbe  boy 
was  hurt  was  a  private  spur  track  upon  die 
private  premises  of  the  lumber  company ;  that 
the  boy  obtelned  access  to  the  particular  track 
by  walking  down  the  tracks,  across  tbe  dock 
track,  across  the  spur  track,  and  onto  tbe 
second  spur  track,  on  which  the  two  cai* 
were  standing;  that  those  cars  had  been  left 
by  tho  switchmen  of  the  Wisconsin  Central 
Railway  standing  on  the  track  and  properly 
blocked  so  as  to  prevent  their  moving  down- 
grade; that  the  Impelling,  the  moving,  force 
which  sterted  the  cars  In  motion  waa  tbe 
interference  therewith  by  two  small  boys, 
who  were  In  no  way  connected  with  tbe  Wis- 
consto  Central  Railway ;  that  for  the  purpose 
of  amusement  or  for  the  purpose  of  miscbiefi 
these  boys  knocked  the  blocks  out  from  ander 
the  car ;  that  Just  as  the  blocks  were  knocked 
out  from  under  the  car  and  the  car  started  Is 
motion,  the  plaintiff  In  this  case  climbed  npoo 
the  car  and  was  thrown  off  and  received  tbe 
Injuries  tot  whl<di  this  action  was  broofbt  it 
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am>ean  ttiat  fhe  plaintiff  left  his  borne,  went 
along  an  alley  on  the  north,  and  finally  tnmed 
and  went  down  an  incline  on  the  main  or 
dock  track,  then  went  a  few  feet  along  the 
dock  track,  then  down  another  Incline  acrosa 
the  side  track,  thence  to  the  track  where  the 
cara  were  standing,  and  at  once  climbed  npon 
the  lower  car.  WbUe  be  waa  in  the  act  of 
climbing  upon  tbla  car,  after  he  had  reached 
the  top,  three  boys,  who  were  playing  about 
the  car,  knocked  the  blocks  out  from  behind 
the  wheels  and  started  the  car  downgrade, 
and  the  plalntlfF  was  thrown  under  the 
wheels  and  his  leg  crushed.  The  plaintiff 
predicates  negligence  npon  the  fallnre  of  the 
railway  cMnpany  to  fence  Ita  tracks  as  re- 
quired by  the  statutes  of  Wisoonsin  and  leav- 
ing the  cars  with  defective  brakes  standing 
npon  the  Incline  track  with  insufficient  fas- 
tenings. 

1.  The  rights  of  the  parties  to  this  action 
are  to  be  determined  by  the  laws  of  the  state 
of  Wisconsin,  and  this  court  will,  for  the 
purposes  of  the  case,  give  the  Wisconsin  stat- 
ute the  construction  which  has  been  given 
to  it  by  the  courts  of  that  state.  Roe  v.  Wlna- 
ton,  86  Minn.  77,  90  N.  W.  S19;  Benson  t. 
O..  M.  ft  8t  P.  Ry.  Co.,  78  Minn.  808,  80  N. 
W.  1050.  The  common  law  of  a  sister  state 
is  to  be  ascertained  by  an  examination  of  the 
decisions  and  opinions  of  its  courts.  Crandall 
▼.  O.  N.  Ry.  Co.,  83  Minn.  190,  86  N.  W.  10; 
ESngstrand  v.  Kleflman,  86  Minn.  408,  90  N. 
W.  1064. 

2.  Rev.  8t  Wis.  1898,  |  1810,  provides  that 
"every  railroad  corporation  operating  any 
railway  shall  erect  and  maintain  on  any  por- 
tion of  its  railway  (dQE>ot  grounds  excepted) 
good  and  sufficient  fences  of  the  height  of 
four  and  one-balf  feet,  with  openings  or 
gates  or  bars  therein  on  suitable  and  con- 
venient farm  crossings,  for  the  use  of  the  oc- 
enpants  of  ttae  land  adjoining  and  shall  con- 
struct and  maintain  cattle  guards  at  all  higfa- 
vray  crossings,  and  connect  their  fences  tbere- 
wltii  to  prevent  cattle  and  other  domestic  an- 
imals from  going  on  such  railways.  All  rall- 
vrays  hereafter  built  shall  be  so  fenced  and 
snCb  cattle  guards  be  made  within  three 
mcmths  of  the  time  of  commencing  to  operate 
tbe  same,  so  far  as  cqierated.  Until  such 
fences  and  cattle  guards  shall  be  made^ 
every  railway  corporation  owning  and  operat- 
ing any  such  road  shall  be  liable  for  all  dam- 
ages dcms  to  cattle^  horses  or  other  domestie 
animals,  or  persons  thereon,  occasioned  In  any 
manner  In  whole  or  In  part  by  the  want  of 
■neb  fences  or  cattle  guards  or  fences;  but 
after  sudi  fences  and  cattle  guards  shall  have 
been  In  good  faith  constructed  such  llablll^ 
shall  not  extend  to  damages  occasioned  in 
part  by  contributory  negligence  or  to  defects 
existing  without  negligence  on  the  part  of  the 
corporation  or  its  agents."  Under  this  stat- 
ute the  defense  of  contributory  negligence  Is 
not  available  until  after  the  fence  has  been 
constructed  In  good  faith.     Quackenbush  v. 


Wis.  &  M.  Ry.  Oa,  62  Wis.  411,  22  N.  W. 
619. 

The  appellant  oontrads  that  the  statute 
imposes  an  absolute  llablUtT  npon  the  rail- 
road company  for  all  damages  occasiimed  in 
any  manner  in  whole  or  In  part  by  the  ab- 
smce  of  the  fence.  But  the  Supr«ne  Court 
of  Wisoonsin  has  established  the  rule  that 
there  can  be  no  recovery  unless  the  failure 
to  fence  was  the  proximate  cause  of  the  ac- 
cident In  an  actl<m  to  recover  damages 
caused  by  the  killing  of  certain  cattle  the 
court  said:  "The  statute  makes  railroad 
companies  responsible  for  aoddoits  occasioned 
by  failure  to  fence.  The  injury  complained 
of  must  therefore  be  shown  to  be  occasioned 
— that  is,  caused — by  the  want  of  a  proper 
railroad  fence.  The  Injury  must  be  affirma- 
tively shown  to  be  a  consequence  of  the  ab- 
sence of  a  fence.  It  Is  true  that  the  injury 
may  be  caused  by  the  absence  of  a  fence  In 
a  place,  whether  near  or  distant,  but  the 
evidence  must  connect  the  injury  with  the 
want  of  a  fence,  and  show  that  one  was  the 
consequence  of  the  other;  otherwise,  rail- 
road companies  would  be  liable  for  injuries 
incurred  where  their  roads  are  legally  fenced 
If  they  should  be  left  unfenced  at  any  point, 
however  distant  or  unconnected  with  such 
injuries.  That  is  not  the  statute,  and  ought 
not  to  be."  Lawrence  v.  Railway  Co.,  42 
Wis.  830.  In  Cook  v.  Mpls.,  etc,  Ry.  Co., 
98  Wis.  646,  74  N.  W.  661,  40  L.  R.  A.  467, 
67  Am.  St  Rep.  830,  the  court  said:  "The 
right  of  recovery  is  based  solely  upon  the 
fact  that  the  defendant  failed  to  perform  its 
duty  in  respect  to  fencing  its  right  of  way. 
*  *  *  Looking  at  the  language  of  section 
1810  In  the  light  of  such  rule,  it  must  be  held 
that  the  circumstances  of  the  horses  going 
on  the  trade  must  have  some  causal  connect 
tlon  with  the  failure  to  fence,  not  the  mere 
nonexistence  of  the  fence  at  the  time  of  the 
entry,  or  there  Is  no  liability  because  of  the 
fallnre  to  fence.  If  the  failure  to  fence 
did  not  reach  to  such  entry  because  of  the 
lnterventi<m  of  some  other  cause  or  connec- 
tion, the  statutory  rule  of  absolute  liability 
does  not  apply.  *  *.  *  The  rule  clearly 
applies  that  if,  between  an  injury  and  prior 
negligence  which  might  have  produced  it, 
bad  the  effects  reached  that  far,  there  were 
a  superseding  cause,  though  no't  traceable 
to  a  responsible  source,  which,  without  the 
operation  of  the  negligence  contributing,  pro- 
duced the  result  omnplalned  of,  the  wrongdoer 
is  not  liable."  In  Perrault  v.  Railway  Co. 
(Wis.)  94  N.  W.  848,  it  is  said:  "The  lan- 
guage of  the  statute  manifestly  makes  failure 
l>y  the  railway  company  to  perform  the  statu- 
tory duty  as  to  constructing  the  right  of 
way  fences  sufficioit  to  create  an  absolute 
liability  for  damages  •  •  •  only  when 
such  failure  has  some  causal  connection  with 
the  occurrence  of  the  animals  getting  within 
the  region  of  danger.  In  view  of  that.  If  It 
be  held  here  that  appellant's  fence  was  not 
sufficient  to  satisfy  the  calls  of  tbe  statuts^ 
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and  It  yet  be  held  under  tb*  drcumstancea 
of  tbe  cue  tbat  auch  insnfflclency.  baa  no 
proximate  connectioa  whatever  with  tbe  cat- 
tle reaching  the  place  where  they  were  killed, 
becauae,  regardleea  ot  the  character  of  tbe 
fence  In  fact,  or  what  it  onght  to  have  been. 
It  wo'.ild  bare  been  rendered  nseleaa  by  trea- 
paasera,  ao  that  aach  interrening  canae  would 
have  famished  tbe  opportunity  for  cattle  to 
go  nptm  the  trade,  then  tbe  plalntlflC  waa 
not  entitled  to  recover,  because  such  going 
on  tbe  trade  in  that  state  of  tbe  case  would 
necessarily  be  referable  to,  not  a  failure  to 
fence,'  not  a  failure  to  exercise  ordinary  dili- 
gence to  keep  tbe  fence  in  a  proper  state  of 
repair,  bat  to  tbe  destruction  of  the  fence 
by  third  peraona."  It  la  thua  apparent  that 
in  Wisconsin  tbe  failure  to  fence  aa  required 
by  statute  la  actionable  only  when  auch  fail- 
ure la  the  proximate  canae  of  an  injury. 

S.  Tbe  trial  court  directed  a  verdict  for 
the  defendant  on  the  theory  that  the  failure 
of  tbe  defendant  to  fence  its  trades  as  re- 
quired by  the  statute  was  not  the  proximate 
cause  of  tbe  accident  If  an  act  la  such  that 
a  party  ought,  In  the  exercise  of  ordinary 
care,  to  have  anticipated  that  It  woald  result 
In  Injury  to  some  one,  he  is  liable  for  any 
injury  proximately  resulting  from  It,  al- 
though be  could  not  have  anticipated  tbe 
particular  injury  which  did  happen.  Conse- 
quences which  follow  In  unbroken  sequence, 
without  an  Intervening  efficient  cauae,  from 
the  original  negligent  act,  are  natural  and 
proximate,  and  for  such  consequences  the 
original  wrongdoer  Is  responsible.  Nelson  v. 
C,  M.  &  St  P.  Ry.  Co.,  90  Minn.  74,  14  N. 
W.  800;  Cbristlansca  v.  Chicago,  etc.,  Ry. 
Co.,  67  Minn.  94,  00  N.  W.  640;  La  Londe 
T.  Feake,  82  Minn.  124,  84  N.  W.  726; 
Delsenrieter  t.  Krana-Merkd  Malting  Co., 
87  Wis.  279,  72  N.  W.  735;  Mil.,  etc.,  Ry.  Co. 
V.  Kellogg.  M  U.  8.  460,  24  L.  Ed.  2S6.  A 
verdict  waa  properly  directed  for  the  defend- 
ant The  injury  to  the  plaintlfT  was  not  the 
proximate  result  of  tbe  negligence  of  the  de- 
fendant nor  was  It  tbe  result  of  tbe  concur- 
rent negligence  of  tbe  defendant  and  other 
parties.  Tbe  removal*  of -the  blocks  waa  * 
new  and  e^d^t  ioroftlnao  way  connected 
with  or  originating  from:  the  failure  at  tbe 
defendant  to  fence  Ita  tracks.  -  Tin  (aiteveot 
acta  of  ne^lgenee  have  aa  causal  ooanecttoik 
Tbe  cara  were  safely  featoKd.  and  t^-plalo* 
tur  wonld  not  Juive  been  lBjund,^but  for -tbe 
acts  of  tromassbrt  for  wboae  flcto  tbe  dtfendr 
aat  la  a(A  jMsponHblflL  Ths:  force  wblcb  pr»< 
dneed  :tlie  Acddent  -  ortgbiatBd .  vwub  ttaeae 
boya..:Tttt  faHora  to  fence. did 'not  canM 
tbe  ^oft:  to  «lart  the  caia.  /Cbe  different 
negUgMit  acts  jUd  not  ooncor.  '.The.  falkire 
to  fence  alone  could  not  ittTt  aaused  the 
acddent  T<ie  *act  of-,the  boya^  w«s  tbfl 
aole  iBdependefit  and  effldeat.  (wnse.  Tto 
negligence  x>f^  tbe  defendant  spent:  Its  (oceo 
when  the:  boy  enters  upon  tbe  trades,  and 
anleaB>.tiie  defeadant  la  liable- for  every  In^ 
Jnr  JviiidL- might  jtDwdbiy.iKcur  t»  one  who 


entoa  tbe  premlaea  because  of  tbe  absews 
of  tbe  fence  It  la  not  liable  In  tbis  case.  Xbe 
authorities  are  uniform  that  a  railway  cos.- 
pany  la  not  liable  for  any  and  every  injw;, 
from  whatevn  cauae^  whldi  may  result  u 
any  person  who  goes  upon  Its  right  of  wa; 
before  tbe  statutory  fence  la  constrmlec 
Tbe  liability  exists  only  when  tbe  accident 
is  one  which  might  reasonably  be  expecte^l 
to  happen  because  of  the  absence  of  tLt 
foioe,  and  of  which  the  absence  of  the  feDL^^ 
la  tbe  proximate  cauae.  There  must  be  a 
chain  of  evoits  leading  naturally  from  tte 
act  of  the  defendant  to  tbe  accident  whUi 
causes  the  injury.  If  tbe  original  negUgeDt 
act  loses  its  force  and  dies  out  tbe  compaoj 
is  not  liable  for  an  acddent  occasioned  l^ 
the  negligent  act  of  another  person,  originat- 
ing Independently  of  the  negligence  of  tbe 
company  and  leading  by  a  distinct  and  sep- 
arate line  of  events  to  the  acddent. 

4.  It  waa  not  an  act  of  negllg^ice  to  leavt 
tbe  cara  standing  upon  tbe  track  In  tbe  con- 
dition In  which  they  are  shown  to  bave  beea 
The  plaintiff  was  not  on  the  premises  as  a 
licensee  by  the  express  or  implied  Invitation 
Of  the  defadant  Tbe  evidence  shows  that 
■mall  boya  occasionally  played  on  and  about 
these  tracka.  But  the  defendant's  employfii 
always  warned  them  away  and  seem  to  have 
made  evoy  effort  to  keep  them  away  from 
the '  dangerous  place.  It  does  not  appear 
that  they  were  there  often  enough  to  Impost 
upon  the  defendant  a  duty  to  anticipate 
their  presence.  The  rule  that  a  railway  com- 
pany owes  no  duty  to  a  trespaseer.  whether 
child  or  adult  except  to  refrain  from  know- 
ingly or  willfully  injuring  him,  applies  to 
this  case.  Ibe  plaintiff  was  not  Inred  into 
danger  by  any  special  attractiveness  whicfa 
these  cars  possess  for  the  childish  mind.  To 
tbe  plaintiff  they  must  have  been  mody 
<ffdinary  freight  cars  standing  upon  the 
tradt.  Tbe  facta  do  not  bring  the  caae  with- 
in the  exception  to  tbe  general  rule.  Eaiing- 
ton  V.  O.  N.  Ry.  Co.  (Minn.)  104  N.  W.  S27. 

The  order  appealed  from  is  therefore 
affirmed.    - 


NEJBUHB  v..G4.Gfc  (two  «i?ea.)«. 

(Supreme. ^art  of  Minnesota..  Aiig.'  3,.I90&; 

L  FBAUP— DUBf8%-DECEIT,  -.  ~- 

X)nr«ss  and  deceit  "are  'simply  dinerent 
tiiethodi  by  wblcb  ftand  is  cdnsntainatei''T)i« 
■atni  reifladies  an-avatlabfe  to  tbe  tojuxed 
PfWty^  -  -->;-;-—•:».:!-.- 
■' fEId.  NotevT-For  casas  in^poiat,-  ate  jrel.  28, 
tent.  Dig.  rraud,,  i{  V7,  zj.}    ,.  '.    . 

i,  CoHTBA.C(r-rI)XJM:36^R«l4lEF..  .     , '" 

phe  'wboby'ddrert  a  compell^  to  sign  a 
eoBtraet  whereby- he- parts  wlth-Hs  pi*porty 
vmy  'preened 'iil-«nail7  for  a-  aar liaiuu  .Ay  -  tb» 
eouvt,  neeciai  by  .aia-'Own.-acti -and^ue  at  law, 
or  allow  tb;  cont^ctl  to.  vfam  wi  .«ae  l4t  .law 
for  damajtea,  .    -    .   •  •. . 

[Eh  Kote.-s-^of  easnr  ia  wftit,  aee  ''veil'M; 
Oent  Oig.  TObntHxtn^n^am-lSK.} 

'Tlie '  ewiitabla: -deetriae,  •i:;lachcfl  hm  -at 

■  — • :— ' rr — ■ : — r — ! — : — rr: ; 

■  ''Fto^  optoten  onrrebearinx,  se«  m  ■«.  'Vf:  t   - '    - 
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application  when  the  action  is  bronght  M  Uw 

for   damages. 

4.  Same— LiviTATions. 

The  action  at  law  for  damaces  may  b« 
broaght  at  any  time  within  the  period  fixed 
by  the  itatute  of  limitationa. 

[Bd.  Note. — For  cases  In  point,  see  toL  2S, 
Cent.  Dig.  Fraad.  §  34.] 

B.  Sams— Etidsrcb. 

Id  an  action  at  law  for  damages  occa- 
sioned bv  duress,  the  evidence  heU  to  soatain 
the  verdict. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Freeborn  Coun- 
ty;   Nathan  Kingsley,  Judge. 

Action  by  WlUlain  H.  Nelbuhr  against  W. 
F.  Gage.  Verdict  for  plaintiff.  From  an  or- 
der denying  defendant's  motion  for  Judgment, 
bat  granting  a  new  trial,  both  parties  appeal. 
Order  granting  a  new  trial  reversed,  with 
directions  to  enter  Judgment  for  plaintiff. 

Morgan  &  Melgben  and  Ix>vel7  ft  Dunn,  for 
plaintiff.  H.  C.  Carlson,  John  G.  Skinner, 
and  It.  L.  Brown,  for  defendant 

ELLIOTT,  J.  This  action  was  bronght  to 
recover  damages  which  ttie  plaintiff  claims 
be  suffered  by  reason  of  being  required  while 
under  duress  to  transfer  to  the  defendant  cer- 
tain shares  of  stock  in  a  corporation.  In  the 
court  below  he  recovered  a  verdict  for  $8,478. 
The  trial  court  denied  the  defendant's  mo- 
tion for  Judgment  notwithstanding  the  ver- 
dict, bat  granted  a  new  trial.  Both  parties 
appealed.  It  was  not  stated  in  the  order  that 
the  new  trial  was  granted  because  the  evi- 
dence does  not  sustain  the  verdict  From  the 
memorandum,  however,  it  appears  that  the 
court  was  of  the  opinion  that  it  erred  at  the 
trial  in  holding  that  the  contract,  if  obtained 
by  duress,  was  void,  instead  of  voidable. 
Apparently  the  new  trial  was  granted  for 
this  reason  alone.  We  will  first  consider  the 
question  raised  by  the  defendant's  appeal, 
and  tliroughout  the  opinion  it  will  be  mora 
convenient  to  refer  to  the  parties  as  plaintiff 
and  defendant  than  as  appellant  and  resp<md- 
ent 

1.  The  defendant  contends  (1)  that  the  evi- 
dence does  not  Justify  the  finding  of  the  Jury 
that  the  transfer  of  the  stock  in  question 
was  obtained  by  duress.  But,  assuming  that 
it  does  so  show,  then  that  (a)  the  contract 
whereby  the  stock  was  transferred  was  void- 
able only  and  capable  of  ratification  and  that 
by  acquiescence,  laches,  and  affirmative  acts 
of  the  plaintiff  it  has  been  ratified;  (b)  that 
if  the  contract  resulted  from  duress  it  was 
voidable,  and  the  sole  remedy  of  the  injured 
party  was  either  to  rescind  and  to  restora 
the  benefits,  and  then  bring  his  action  for 
what  he  bad  parted  with,  or  bring  bis  action 
in  equity  for  a  rescission  and  for  such  relief 
as  be  was  entitled  to  upon  rescission.  The 
plainttfTs  theory  is  that  his  property  was 
taken  from  him  by  that  kind  of  fraud  known 
as  "duress,"  that  he  knew  nothing  of  any 
contract  with  Gage,  Hayden  &  Co.;  that  if 


he  signed  such  a  contract  his  signature  was 
obtained  without  his  consent  and  as  a  part  of 
the  defendant's  unlawful  act;  tliat  he  ignored 
the  so-called  contract  claimed  no  rights  un- 
der it,  does  not  ask  to  have  it  rescinded, 
seeks  no  equitable  r^lef,  but  brings  an  action 
of  law  to  recover  damages  resulting  from 
the  tortious  act  of  the  defendant  Gage.  Up- 
on this  theory  he  stands  in  the  same  position' 
as  one  who  by  force  has  been  deprived  of 
property,  and  instead  of  seeking  to  recover 
the  specific  property  allows  the  wrongdoer  to 
retain  it  and  brings  his  action  for  damages. 
The  record  is  somewhat  voluminous  and  the 
arguments  have  taken  a  very  wide  range. 
We  are  convinced,  however,  that  the  case 
lies  within  very  restricted  limits.  The  argu- 
ments of  counsel  rest  upon  radically  different 
views  of  the  nature  of  the  action.  Plaintiff 
contends  that  it  is  at  law  to  recover  damages 
and  the  defendant  that  it  is,  regardless  of 
form,  governed  by  the  equitable  doctrine  of 
ratification,  laches,  and  rescission. 

The  nature  of  the  action  must  be  determin- 
ed from  an  examination  of  the  proceedings, 
the  issues,  and  the  relief  demanded  or  claim- 
ed to  arise  out  of  the  facts.  It  will  be  noted 
that  the  action  is  brought  against  Gage  In- 
dividually and  that  Gage,  Hayden  &  Co.  Ill 
not  a  party.  It  will  be  necessary  to  set  forth 
the  substance  of  the  pleadings  at  some  length. 
The  complaint  alleges  that  on  February  23, 
1898,  the  plaintiff  was  the  owner  and  holder 
of  91  shares  of  the  stock  of  Gage,  Hayden 
&  Co.,  a  corporation,  of  the  aggregate  face 
value  of  $9,000,  and  then  of  the  actual  value 
of  $12,000;  that  on  that  date  the  defendant 
Gage  wrongfully  and  unlawfully  held  and 
restrained  the  plaintiff  against  his  will  and 
in  restraint  of  his  liberty,  and  then  and  there, 
knowing  the  same  to  be  untrue,  wrongfully 
and  unlawfully  and  falsely  charged  the  plain- 
tlfl  with  having  unlawfully  and  felonious- 
ly appropriated  certain  moneys,  funds,  and 
properties  of  said  Gage,  Hayden  &  Co.,  and 
then  and  there  falsely  stated  to  the  plaintiff 
that  the  defendant  had  in  his  possession  suf- 
ficient evidence  to  prove  such  charge  and  ac- 
cusation, and  sufficient  to  Insure  the  convic- 
tion of  said  plaintiff  of  a  felony,  to  wit,  the 
crime  of  grand  larceny,  and  while  plaintiff 
was  so  held  in  fear  of  said  accusation  and 
false  charge,  and  in  restraint  of  his  liberty, 
defendant  threatened  to  have  plaintiff  ar- 
rested and  imprisoned  for  said  crime  of 
grand  larceny  unless  said  plaintiff  would 
then  and  there  pay  or  secure  to  said  defend- 
ant the  full  sum  of  $9,100;  that  the  plaintiff 
was  by  the  said  defendant  there  held  in  fear 
and  peril  of  bis  liberty,  and  threatened  with 
Immediate  Imprisonment,  and  denied  the 
right  and  opportunity  to  consult  friends  or 
counsel,  or  to  employ  an  attorney,  until  he 
was  forced  and  compelled  to,  and  did,  comply 
with  the  unlawful  and  extortionate  demands, 
claims,  and  exactions  of  the  defendant;  that 
while  the  plaintiff  was  so  held 'in  restraint 
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of  his  liberty,  and  threatened  wltb  Immedlata 
arrest  and  Imprisonment  upon  said  false  and 
groundless  charge  and  accnsatton,  and  while 
plaintiff  was  pnt  In  mortal  fear  of  Immediate 
arrest  and  Imprisonment,  and  thereby  de- 
prived of  the  free  and  independent  nse  of  bis 
faculties,  and  while  he  was  led  to  believe 
that  the  defendant  was  able  to,  and  would, 
produce  false  testimony  against  him.  In  or- 
der to  establish  and  justify  such  false  accusa- 
tion and  charge,  and  further  believing  and 
being  led  by  the  defendant  to  believe  that 
the  defendant  then  and  there  had  the  means 
at  hla  command  to  wrongfully  and  unlawfully 
proceed  against  plaintiff  and  produce  false 
testimony  against  him,  and  that  the  defend- 
ant would  immediately  cause  the  arrest  and 
imprisonment  of  the  plaintiff  for  said  alleged 
felony;  and  the  plaintiff  being  therefor  pnt 
In  great  fear  and  peril  of  his  liberty,  and 
being  alone  and  helpless,  and  being  deprived 
of  bis  liberty  by  said  defendant,  the  plaintiff 
was  then  and  there  unlawfully  forced  and 
compelled  to,  and  did,  comply  wltb  the  said 
imjust  and  unlawful  demands  of  the  defend- 
ant and  then  and  there  transferred  and  con- 
veyed to  the  defendant  by  reason  of  the  facta 
herein  set  forth,  and  not  otherwise,  and  with- 
out any  consideration,  the  said  91  shares  of 
the  capital  stock  of  said  corporation.  It  Is 
further  alleged  that  the  statement  and  claim 
of  the  defendant  were  false  and  untrue,  and 
were  made  by  the  defendant  for  the  purpose 
of  unlawfully  depriving  the  plaintiff  of  his 
property;  that  the  plaintiff  had  not  at  any 
time  unlawfully  appropriated  or  taken  any 
property  of  the  defendant  or  of  the  corpora- 
tion; that  the  plaintiff  was  not  indebted  to 
the  defendant  or  corporation  in  any  sum 
whatever;  that  by  reason  of  said  demand 
and  charges  plaintiff  was  deprived  of  his 
usual  strength  of  will,  and  was  rendered  In- 
capable of  acting  intelligently  or  of  protectp 
lug  himself;  that  by  reason  of  the  wrongful 
acts  of  the  defendant  the  plaintiff  was  depriv- 
ed of  his  property;  that  no  part  thereof  has 
ever  been  restored  to  him;  that  defendant 
has  never  paid  any  consideration  therefor; 
and  that  by  reason  of  the  premises  plaintiff 
has  suffered  damages  in  the  sum  of  $13,650, 
for  which  amount  he  demands  Judgment. 

The  amended  answer  admits  the  transfer 
of  the  stock  and  alleges  that,  while  plaintiff 
was  the  apparent  owner  thereof.  Gage,  Hay- 
den  &  Co.  was  the  actual  owner  of  all  ex- 
cept 18  shares,  for  the  reason  that  It  had 
been  purchased  with  money  embezzled  from 
the  corporation.  It  is  admitted  that  on  Feb- 
ruary 23, 1898,  Gage,  Hayden  ft  Co.  demand- 
ed of  the  plaintiff  that  said  stock  be  delivered 
to  It,  and  alleged  that  on  said  date  the  plain- 
tiff and  Gage,  Hayden  ft  Co.  entered  into  a 
written  contract,  by  the  terms  of  which  cer- 
tain debts  due  Gage,  Hayden  ft  Go.  from 
plaintiff  and  certain  demands  arising  out  of 
the  alleged,  embezzlement  of  money  from 
Gage,  Hayden  ft  Co.  were  to  be  paid  to  the  said 
Gage,  Hayden  &  Co.  by  the  transfer  of  the 


said  shares  of  stock  to  the  defendant  Gage,  la 
trust  tor  the  nse  of  the  said  corporation,  llils 
contract.  It  is  alleged  has  never  been  dis- 
avowed by  the  plaintiff  and  Is  stiU  in  foret. 
It  Is  specifically  denied  that  the  plaJntUT  was 
by  the  defoidant,  or  by  any  one,  restrained 
of  his  liberty  or  threatened  with  arrest  or  im- 
prisonment, as  alleged  in  the  complaint  or 
otherwise,  and  alleged  that  in  all  th*  said 
transactions  the  plaintiff  acted  tretij  and 
volnntarlly  In  the  full  possession  of  bis  fac- 
ulties, and  without  duress,  Intimidation,  or 
restraint  The  amended  reply  admits  that  at 
the  time  of  the  wrongful  acts  and  practices 
of  the  defendant  the  plaintiff  actually  sigD- 
ed  divers  written  Instruments  and  papers 
prepared  and  presented  to  him  by  the 
defendant  Gage,  which  he  believed  were 
resignations  of  the  plaintiff  as  officer  and 
director  of  Gage,  Hayden  ft  Co.  and  pretended 
settlements,  adjustments,  and  releases,  of  re- 
spective claims  and  demands  between  tfae  par- 
ties; that  the  exact  nature,  oontoitB,  and 
character  of  said  written  instruments  were 
unknown  to  him  for  the  reason  that  tbe  same 
were  kept  and  retained  by  the  defendant 
Gage,  and  ever  since  have  been  held  by  such 
defendant  It  is  further  alleged  that  tbe  sign- 
ing of  the  said  papers  was  part  of  the  wrong- 
ful and  unlawful  acta  and  practices  of  tbe 
defendant  Gage  as  alleged  in  the  complaint 
and  that  the  same  were  procured  from  the 
plaintiff  by  means  of  duress,  and  as  a  part 
and  In  furtherance  of  the  wrongful  and  un- 
lawful conduct  and  acts  of  the  defendant  to 
deprive  the  plaintiff  of  his  property. 

In  form  this  is  an  action  at  law  to  recover 
damages  for  an  injury  caused  by  tbe  wrong- 
ful act  of  tbe  defendant  Gage.  It  was  so  re- 
garded by  the  trial  court  and  the  plaintiff's 
evidence  was  offered  and  received  upon  tills 
theory.  The  pleadings  do  not  raise  the  ques- 
tion of  ratification  or  laches.  The  defendant 
stands  squarely  upon  the  proposition  that 
there  was  no  duress  and  that  the  plaintiff 
admitted  that  he  was  an  embezzler,  and  for 
the  purpose  of  paying  an  acknowledged  debt 
to  Gage,  Hayden  ft  Co.  freely  and  voluntarily 
transferred  the  stodc  to  Oage^  In  tfae  de- 
fendant's brief  cases  of  duress  and  ordinary 
fraud  resting  in  deceit  are  freely  mingled, 
and  equitable  doctrines  which  are  applied  in 
cases  of  deceit  are  Invoked  to  defeat  Qie 
plalntlfTs  action.  In  practically  all  the  cases 
cited  by  him  the  plaintiff  demanded  equitable 
relief.  The  remedies  which  are  available  to 
one  who  has  been  induced  to  part  with  his 
property  or  execute  a  contract  by  ordinary 
fraud  are  well  understood.  He  may  keep 
what  he  has  received  under  the  contract  and 
bring  an  action  to  recover  the  damages  which 
be  has  sustained  by  reason  of  the  frand,  or 
be  may  rescind  the  contract  by  his  own  act 
and  sue  at  law  for  what  he  parted  with  by 
reason  of  the  fraud,  or  he  may  sue  in  equity 
for  a  rescission  of  the  contract  by  the  court 
and  recover  what  he  parted  with  npon  surb 
conditions  as  the  court  may  deem  equitable. 
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ih  L.  CoTM  ft  Co.  T.  Minn.  Orain  Co.,  94 
MlQD.  831.  102  N.  W.  728.  "It  may  also  be 
«tated  as  a  (eneral  principal  of  law,"  said  Mr. 
Justice  Brown  in  MInazek  v.  Libera,  83  Minn. 
288,  86  N.  W.  100,  "tbat  a  party  who  has 
■been  Induced  by  fraud  to  enter  into  a  con- 
tract lias  the  election  of  two  remedies:  (1) 
fie  may,  npon  discovering  the  fraud,  rescind 
and  repudiate  the  contract  and  demand  to 
-be  placed  in  statu  quo;  or  (2)  he  may  affirm 
the  contract  and  sue  for  the  damages  caused 
and  suffered  by  the  fraud."  See  Thompson  v. 
Ubby,  36  Minn.  287,  289,  81  N.  W.  62.  If 
be  seeks  equitable  relief,  he  must  proceed 
promptly  and  comply  with  all  the  conditions 
-which  equity  imposes.  If  he  elects  to  rescind 
by  his  own  act  and  sue  at  law  for  what  be 
parted  with  by  reason  of  the  fraud,  be  must 
-do  all  that  he  reasonably  can  to  place  the  de- 
fendant in  statu  quo.  See  Sisson  v.  Hill,  18 
B.  L  212,  26  Atl.  196,  21  L.  B.  A.  206,  note. 
But  if  be  elects  to  permit  the  contract  to 
«tand  and  brings  an  action  at  law  to  recover 
•damages  the  equitable  doctrines  do  not 
Apply.  As  no  rescission  is  made  or  de- 
manded it  is  not  necessary  to  tender  back 
-what  he  received  under  the  contract  The 
-contract  is  allowed  |o  stand.  The  other 
party  Is  permitted  to  retain  all  he  received 
-under  the  contract  The  contract  in  this  case 
was  executed  while  the  plaintiff  was  under 
duress.  Nothing  remained  to  be  done  by  him 
after  the  improper  influence  was  withdrawn. 
If  the  contract  had  been  executory,  and  the 
plaintiff,  after  becoming  a  free  agent  bad 
paid  money  or  carried  out  its  twms,  a  very 
■different  case  would  have  been  presented.  It 
tnight  then  very  properly  have  been  said 
that  he  had  made  the  contract  anew  of  his 
free  will  and  act  and  could  thereafter  neither 
rescind,  or  maintain  an  action  for  damages. 
But  the  plaintiff  did  no  affirmative  act  in 
relation  to  the  transaction  until  be  oom> 
«nenced  the  action  for  damages. 

The  plaintiff  abandoned  bis  stock  to 
the  defendant  He  asks  no  equitable  re- 
lief. He  ratifies  and  affirms  the  contract 
but  not  the  fraud  by  which  It  was  ob- 
tained. The  equitable  doctrine  of  laches  has 
-no  application  in  an  action  at  law  to  re- 
-cover  damages.  "Laches  or  delay  which 
might  preclude  the  defrauded  party  from 
Tesdndlng  the  contract  Induced  by  fraud 
•does  not  affect  the  right  of  action  for  dam- 
ages, but  he  may  bring  his  action  of  deceit 
at  any  time  within  the  period  affected  by 
the  statute  of  limitations."  20  Cyc.  94,  and 
•cases  there  cited.  In  O'Mnlcahey  v.  Oragg, 
46  Minn.  112,  47  N.  W.  643,  it  is  said:  "Where 
•one  is  seeking  a  legal  remedy  upon  a  legal 
Tight  as  an  ordinary  action  at  law,  we  have 
beld  that  the  remedy  will  be  barred  only  by 
the  Btatnte  of  limitations."  Morris  v.  Mc- 
•Clary,  48  Minn.  847,  46  N.  W.  238 ;  McQueen 
T.  Bnrbana^  77  Minn.  883,  80  N.  W.  201.  In 
■an  action  for  damages  where  no  rescission  is 
-flongbt  a  return  of  the  consideration  received 
onder  the  contract  is  unnecessary.    Mlnazek 


T.  Libera,  83  Minn.  288,  86  N.  W.  100;  Hav»i 
▼.  Neal,  43  Minn.  815,  46  N.  W.  612.  "A 
return  or  an  offer  to  return  what  plaintiff 
has  received  under  the  contract  induced  by 
fraud  is  not  a  condition  precedent  to  bis 
maintaining  an  action  of  deceit  since  be 
is  entitled  to  the  boieflt  of  his  contract, 
plus  the  damage  caused  by  the  fraud."  20 
Cyc.  91.  In  an  action  of  this  character  the 
plaintiff  may  totally  disregard  the  contract 
referred  to  in  the  defendant's  answer. 
"Where  the  contract  induced  by  the  fraud 
contains  provisions  covering  the  subject-mat- 
ter of  false  representations  the  defrauded 
party  has  an  election  to  sue  on  the  contract 
or  to  sue  for  the  tort;  the  fact  that  he  has 
a  remedy  on  the  contract  being  no  impedi- 
ment to  his  maintaining  an  action  of  deceit 
as  the  tort  Is  not  merged  in  the  contract" 
20  Cyc.  89,  citing  Hedan  v.  Mpls.  Med.  Inst, 
62  Minn.  146,  64  N.  W.  168,  35  L.  B.  A.  417, 
64  Ain.  St  Bep.  628.  In  that  case  the  court 
said:  "It  Is  also  urged  that  the  action  can- 
not be  maintained  because  of  the  written 
contract  between  the  parties.  There  Is  noth- 
ing In  this;  for  the  action  is  not  upon  the 
contract  nor  is  it  controlled  by  its  terms  or 
condlti(His.  It  is  an  action  for  fraud  or  de- 
ceit practiced  upon  the  plaintiff  through 
and  by  means  of  which  the  contract  was  ob- 
tained." If  the  right  to  bring  this  action 
at  law  for  damages  Is  conceded,  and  the 
evidence  was  sufficient  to  Justify  the  Jury 
in  finding  that  the  transfer  of  the  stock  was 
procured  by  duress,  the  verdict  was  correct 
and  should  have  been  permitted  to  stand. 
But  Is  a  party  who  has  been  injured  by  du- 
ress entitled  to  the  same  remedies  as  one 
who  has  been  injured  by  deception?  We  are 
unable  to  see  why  there  should  be  any  dis- 
tinction made  between  these  two  classes  oi 
cases.  Fraud  is  ordinarily  accomplished  by 
deceit  but  it  Is  also  accomplished  by  many 
other  practices.  As  commonly  understood, 
fraud  Is  a  wrong  accomplished  by  deception 
but  aa  noted  by  Judge  Oooley,  duress  is  a 
species  of  fraud  in  which  compulsion  In 
some  form  takes  the  place  of  deception 
In  accomplisbing  the  injury,  Oooley,  Torts, 
p.  — .  In  City  Nat  Bank  t.  Kusworm,  91 
Wis.  167,  64  N.  W.  843,  Chief  Justice  Cas- 
sady,  said:  "The  only  difference  between 
fraud,  undue  Influence,  and  duress  is  as  to 
the  method  employed  in  overcoming  the  voli- 
tion of  the  victim.  In  case  of  fraud  the 
volition  is  usually  overcome  by  deceit  t^lae 
representations,  or  false  pretenses.  In  case 
of  undue  influence  the  volition  of  the  vic- 
tim is  usually  overcome  by  Importunities, 
flatteries,  insinuations,  and  artifice,  and  yet 
all  the  authorities  class  undue  Influence  as 
a  subtle  species  of  fraud." 

Actions  for  damages  arising  out  of  con- 
tracts procured  by  deceit  alone,  are  of  com- 
mon occurrence.  We  flnd  no  principle  de- 
clared in  these  cases  which  limits  the  remedy 
by,  reason  of  some  Inherent  quality  fonnd 
in  the  definition  of  the  word  "deceit"    Tbe 
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practice  In  eltber  case  Is  equally  bad,  and 
there  to  no  reason  wby  tbe  remedy  should 
not  be  as  comprebenslTe  and  complete  in  one 
as  In  tbe  other.  Tbe  wrongdoer  accom- 
plishes the  same  ■wroag  in  each  case,  and 
does  It  with  the  same  bad  Intent  Tbe  cases 
are  at  least  analogous  and  on  principle  the 
remedies  should  be  the  same.  It  is  not  necen- 
sary  that  the  law  should  show  any  spe- 
cial and  extraordinary  consideration  for  tbe 
wrongdoer.  All  be  Is  entitled  to  Is  a  fair 
opportunity  to  make  good  the  damages  re- 
sulting from  his  wnmg  without  unnecessary 
injury  to  himself.  It  is  not  for  him  to  de- 
termine the  choice  of  remedies  for  the  Injured 
party.  If  the  remedy  of  an  action  at  law 
for  damages  Is  available  to  a  person  who 
has  been  Injured  by  deceit,  It  should  .not  He 
In  tbe  mouth  of  tbe  wrongdoer  to  say  that 
the  remedy  to  more  restricted  when  tbe 
wrong  is  tbe  result  of  the  more  gross  and 
brutal  acts  which  are  known  as  "duress." 
If  A.  deceives  B.  by  false  represoitatlons 
and  thereby  secures  from  him  a  contract  to 
bto  Injury,  B.  may  afSrm  the  contract  and 
recover  his  damages  at  law.  But  It  Is  con- 
tended that  If  A.  wrongfully  and  tmlawfully 
Imprisons  B.,  and  by  wrongful  and  unlaw- 
ful threats  of  prosecution  Induces  bim  to 
sign  tbe  same  paper,  B.  Is  bound  by  the  con- 
tract until  It  Is  rescinded;  that  Is,  tbe  wrong- 
doer may  say  to  an  innocent  party:  "Ton 
have  no  choice  of  actions.  Your  only  remedy 
Is  rescission.  I  will  not  pay  tbe  damages 
which  you  have  suffered  from  my  unlawful 
act,  but  demand  that  I  be  placed  In  my  orig- 
inal position.  You  have  done  nothing  wrong. 
It  is  true,  while  I  hav^  been  guilty;  but  I 
must  not  be  allowed  to  suffer.  Yon  are  re- 
stricted to  that  form  of  remedy  whlcb  will 
occasion  me  the  least  Inconvenience  and 
risk,  and  will  Impose  the  greatest  burdens  up- 
on you.    I  cry  for  equity." 

A  party  who  has  been  Injured  by  duress 
is  entitled  to  the  same  remedies  which  are 
available  In  cases  of  deceit  In  some  cases 
there  Is  no  doubt  but  that  exact  Justlc«  be- 
tween tbe  parties  can  more  generally  be 
effected  In  equitable  proceedings  than  In 
actions  at  law  for  damages.  It  to  Just  and 
reasonable  that  one  who  seeks  to  repudiate 
a  contract  should  do  everything  that  is  rea- 
sonably within  bis  power  to  reinstate  the 
parties  In  their  original  conditions.  Bnt  In 
tbe  case  at  bar  a  rescission  of  the  so-called 
contract  would  be  a  mere  formality.  If 
tbe  plaintiff's  story  to  true  tbe  verdict  does 
no  Injustice  to  any  one.  If  the  plaintiff  had 
stolen  nothing  from  Gage,  Hayden  &  Co., 
and  was  not  Indebted  to  It  the  defendant 
Gage  wrongfully  took  from  bIm  property 
of  tbe  Talue  of  $9,100,  for  which  neither  be 
nor  Gage,  Hayden  &  Co.  gave  any  considera- 
tion. It  is  true  that  tbe  defendant  paid 
$3,100  for  the  plaintiff,  but  he  paid  it  out 
of  the  plaintiff's  property.  The  defendant 
therefore  received  from  the  plaintiff  without 


consideration  tbe  sum  of  $6,000,  and  sta 
retains  It  The  verdict  of  ttie  jury  was  for 
this  exact  amount  with  interest  ftvm  tiic 
date  of  the  transfer  of  tbe  property.  Tte 
result  was  correct  whatever  may  have  bees 
the  theory  of  the  measure  of  damagea.  T^ 
plaintiff  received  nothing  from  tbe  defendant 
which  be  could  or  should  be  required  ts 
tender  back. 

We  do  not  And  It  necessary  to  review  tte 
evidence  In  detail.  The  entire  record  baa 
been  carefully  read,  and  we  are  satisfied 
that  there  Is  evidence  to  sustain  tlie  Terdlct 
The  matter  of  delay  in  bringing  tlie  mctios 
was  material  only  so  far  as  it  tbrew  U^bt 
upon  tbe  issue  of  duress.  Tlie  plaintHTs 
silence  and  Inaction  did  not  bar  his  rigkt 
to  commence  an  action  for  datnmges  at  any 
time  within  the  period  fixed  by  tbe  statoti 
of  limitations.  As  the  evidence  waa  cod- 
tllctlng,  the  trial  court  properly  denied  ibs 
defendant's  motion  for  Judgment  notwltit- 
standlng  the  verdict  and  upon  tbe  defend- 
ant's appeal  the  order  Is  affirmed.  But  Vtt 
order  granting  a  new  trial  must  be  reversed. 
The  new  trial  was  not  granted  because  the 
court  was  not  satisfied  that  tb^v  was  evi- 
dence to  sustain  tbe  verdict  In  tbis  action 
it  was  not  material  whether  tbe  contract 
was  void  or  voidable,  and  tbe  mling  at  tlie 
trial  that  the  contract  was  void  was  tlierF- 
fore  without  prejudice.  We  find  no  other 
errors  of  the  law  In  tbe  record  of  irfaidi  the 
defendant  is  In  a  position  to  avail  bimsrit 

The  order  granting  a  new  trial  is  reversed. 
with  directions  to  tbe  trial  court  to  oitef 
a  Judgment  in  favor  of  the  plalntllt  upon  tb» 
verdict 


C0M8T0CK-FERRB   &  CO.  T.   DKVUlf 

et  al. 

(Supreme  Conrt  of  Minnesota.    July  27,  190S.) 

1.  Taxatioh  —  Void   Tax   CiarrmcA^i*— Ri- 

FUNDMENT— LlIW. 

Under  section  87,  c.  1,  p.  64,  Gen.  Tjayn 
1878,  the  holder  of  a  tax  certificate  wliich  had 
been  adjudged  void  was  entitled  to  a  refaiid- 
ment  out  of  the  county  treasury  of  the  amoniit 
paid  at  the  sale,  with  Interest,  a  lien  on  the  land 
for  all  taxes,  penalties,  or  interest  paid  by  him 
subsequent  to  the  purchase,  and  the  right  to 
enforce  the  lien  by  action.  The  right  to  a  Ilea 
was  siven  for  payments  of  taxes  not  delinqnent, 
as  well  as  for  such  as  were  delinquent  wbea 
paid. 

2.  Sakb— RiOHTs  o»  Pakths. 

A  statute  in  force  when  a  tax  Bale  Is  mad* 
enters  Into  and  forma  a  part  of  the  contiaet 
between  the  state  and  the  purchaser,  and  tlM 
rights  of  the  purchaser  under  tbe  statote  an 
not  affected  by  the  subiequent  repeal  of  the  atB^ 
ute. 

3.  Sam»— Void   Tax    CrartnoATB-^BSwroaca- 

MEIfT   OF   LiaW— LlMITAnOKS. 

The  statute  of  limitations  did  not  begin  to 
run  against  the  action  to  enforce  the  liens  pro- 
vided for  by  section  87,  c.  1,  p.  80,  Cten.  t*w» 
1878,  until  the  tax  sale  was  adjud(Kd  invalid. 

4.  Saicv— PuaoHASK  Sitbjkct  to  Tax  Tttls. 

One  who  purchases  land  upon  which  tbn* 
li  a  tax  title  takes  it  subject  to  all  the  tightx 
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of  the  bolder  of  such  title,  and  this  inclodes  th* 
statutory   right  to  a  lien  for  rabsequent  taxm 
paid  if  the  sale  Is  adjudged  invalid. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Hennepin 
CktTinty:  H.  D.  Dickinson,  Judge. 

Action  by  Comstoclc-Ferre  Sl  Co.  against 
Margaret  M.  Devlin  and  Darius  Devlin. 
Verdict  for  plaintifr.  From  an  order  denying 
a  new  trial,  defendants  appeal.    Affirmed. 

Tryon  &  Booth,  for  appellants.  P.  W. 
Guilford  and  Harlan  P.  Boberts,  for  respond- 
ent. 

BLLIOTT,  J.    This  Is  an  action  to  deter- 
mine adverse  claims  to  lot  0,  block  20,  St. 
Anthony  Falls  City,  Hennepin  county.     On 
January  1,  1849,  Cheever,  the  holder  of  the 
patent  title,  deeded  the  land  to  Mansfield 
and  TImaon.    During  the  same  year  Mans- 
field conveyed  bis  interest  to  TImaon,  and  on 
Mny  5,   1851,  Tlmson  conveyed  to  Hubbard, 
who  died  in  18T7.    On  Nov.  28,  1904,  Hub- 
bard's beirs  conveyed  the  lot  to  Margaret  M. 
Devlin,  the  defendant  and  appellant  In  this 
action.     On  September  14,  1880,  the  lot  was 
sold  under  the  1877  Judgment  for  the  taxes 
of  1877,  1878,  and  1879,  for  $13.30,  to  Albert 
Johnson.      On   January    10,    1882,    Johnson 
sold   and   transferred   the   state   assignment 
and  certificate  to  Comstock-Ferre  &  Co.,  the 
plalntlir    and    respondent  herein.     Johnson 
paid    the   subsequent  taxes  for  the   years 
from  1881  to  1902,   except  for  1895  and  1896. 
The  taxes  tor  all  these  years,  except  1881, 
1882,  and  1888,  were  paid  before  they  be- 
came delinquent    The  trial  court  found  that 
the  defendant  was  the  owner  of  the  lot, 
that  the  Judgment  under  which  the  pialDtlff 
acquired  the  tax  title  was  void,  and  tnat  the 
plalntlir  was  entitled  to  a  Hen  on  the  lot  for 
the  subsequent  taxes  paid  thereon  with  In- 
terest and  for  the  foreclosure  of  the  lien. 
The  notice  of  expiration  of  time  to  redeem 
was  issued  November  2,  1904,  and  called  for 
the  payment  of  $13.30  only.    It  did  not  in- 
clude the  amount  paid  for  subsequent  taxes. 
No  redemption  was  made.     The  appeal  Is 
from  an  order  denying  the  defendant's  mo- 
tion for  a  new  trial.    No  claim  for  the  re- 
fundment of  the  amount  paid  at  the  tax  sale 
is  made,  and  the  only  question  is  as  to  the 
right  of  the  plaintiff  to  a  lien  on  the  lot  for 
the  amount  paid  for  subsequent  taxes  before 
they  became  delinquent 

1.  The  right  of  the  respondent  to  a  lien 
for  subsequent  taxes  paid  by  him  is  secured 
by  section  97,  c.  1,  p.  89,  Gen.  Laws  1878. 
The  statute  provides:  "When  a  sale  of  lands 
as  provided  In  this  act  Is  declared  void  by 
Judgment  of  court  the  Judgment  declaring 
It  void  shall  state  for  what  reason  such  sale 
is  declared  void.  In  all  cases  where  any 
■ale  has  been  or  hereinafter  shall  be  so  de- 
clared void,  the  money  paid  by  the  purchaser 
at  the  sale  or  by  the  assignee  of  the  state 
Dpon  taking  the  assignment  shall,  with 
Interest  at  the  rate  of  12  per  cent  per  annum 


from  the  d&te  of  such  payment,  be  returned 
to  the  purchaser  or  assignee,  or  the  party 
holding  his  right  out  of  the  county  treasury, 
on  the  order  of  the  county  auditor,  and  so 
much  of  said  money  as  has  been  paid  into  the 
state  treasury  shall  be  charged  to  the  state 
by  the  county  auditor,  and  deducted  from 
the  next  money  due  the  state  on  account  of 
taxes.  Provided,  that  if  such  purchaser  or 
assignee,  or  party  holding  bis  right  shall, 
after  such  purchase,  or  asslgnmmt  from  the 
state,  have  paid  taxes,  penalties,  or  interest 
upon  such  piece  or  pared  of  land,  he  shall 
have  a  Hen  on  such  piece  or  parcel  for  the 
amount  of  such  taxes,  penalties,  and  Interest 
so  paid,  with  Interest  thereon  froih  the  time 
of  payment  thereof,  at  the  rate  In  this  sec- 
tion provided,  and  may  enforce  such  lien 
by  action,  or  if  he  be  In  possession  of  such 
piece  or  parcel,  shall  not  be  ejected  there- 
from until  such  amount  and  Interest  shall 
be  paid."  It  will  be  observed  that  this 
section  gave  to  the  bolder  of  a  tax  title  which 
has  been  adjudged  void  the  right  to  (1)  a 
refundment  of  the  amount  paid  at  the  sale, 
with  interest  and  (2)  a  Hen  on  the  land  for 
all  taxes,  penalties,  or  Interest  which  he 
shall  have  paid  subsequent  to  the  purchase, 
and  (3)  the  right  to  enforce  the  Hen  by  ac- 
tion. The  langruage  is  plain  and  unambig- 
uous. But  the  appellant  contends  that  (a) 
section  97  of  the  statute  was  repealed  by 
section  19,  c.  10,  p.  80,  Gen,  Laws  1881,  and 
that  the  respondent  acquired  no  rights  under 
It;  (b)  that  if  the  statute  Is  In  force  a  Hen 
can  be  acquired  thereunto  tor  taxes  only 
which  are  delinquent  when  paid;  and  (c) 
that  If  the  respondent  ever  acquired  Hens 
for  these  payments,  the  cause  of  action  to 
enforce  each  lien  accrued  at  the  time  the 
payment  was  made,  and  the  statute  of  limita- 
tions ran  against  each  right  of  action  six 
years  from  the  date  of  such  payment 

2.  The  appeUant's  contention  that  the 
word  "delinquent"  must  be  read  into  the  stat- 
ute does  violence  to  the  natural  meaning  of 
the  language  and  is  not  required  by  the  de- 
cision In  Sprague  v.  Roverud.  34  Minn.  475, 
26  N.  W.  603.  The  argument  rests  largely 
ni>on  the  history  of  the  sections  of  the  act 
which  provide  that  subsequent  taxes  paid  by 
the  holder  of  a  valid  tax  title  must  be  in- 
cluded In  the  amount  required  to  redeem. 
It  appears  that  section  128,  c.  1,  p.  62,  Law* 
1874,  originally  provided  that  If  the  tax 
purchaser  should  pay  the  taxes  for  the 
subsequent  years,  the  amount  of  such 
payments  should  be  added  to,  and  be,  a  part 
of  the  money  necessary  to  redeem  from  the 
sale;  This  act  was  amended  by  section  88, 
c.  1,  p.  65,  Laws  1878.  by  Inserting  the  words, 
"after  they  shall  become  delinquent"  Sec- 
tion 130,  c.  1,  p.  63,  Laws  1874,  providing  for 
the  amount  necessary  to  redeem,  provided 
for  payment  by  the  redemptloner  of  all  sub- 
sequent payments  of  taxes  whether  delin- 
quent or  not  when  paid,  and  this  was  amend- 
ed by  section  90,  c.  1,  p.  66,  Lews  1878,  by  in- 
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verting  th«  word  "delinquents  before  the  word 
"taxes."  Section  139,  c  1,  p.  68,  Laws  1874, 
provided  that  taxes  accruing  subsequent  to  the 
sale  and  paid  by  the  purchaser,  should  bear 
interest.  The  section  was  amended  by  section 
SS,al,p.59,  Laws  1878,  but  the  word  "delln- 
-quent"  was  not  inserted  in  this  section  so  as  to 
make  it  correspond  with  the  other  two  sec- 
tions. In  an  action  against  tbs  county  audi- 
tor by  the  holder  of  a  tax  title  from  which 
redemption  bad  been  made  without  the  pay- 
ment of  subsequent  taxes  which  were  not  de- 
linquent when  paid,  it  was  held  that  the  sec- 
tions must  be  construed  together  so  as  to 
gire  eflCect  to  the  manifest  intention  of  the 
Legislature  ttiat  the  party  redeeming  should 
-only  be  required  to  pay  sncb  subsequent 
taxes  as  were  delinquent  when  paid  by  the 
bolder  of  the  tax  title.  Sprague  t.  Roverod, 
Si  Minn.  475;  26  N.  W.  603.  But  the  court 
was  considering  the  various  sections  which 
related  to  the  same  subject-matter,  while  the 
section  now  under  consideration  covers  com- 
pletely the  entire  subject-matter  to  which  it 
relates.  Sections  88,  90,  and  98  relate  to 
redemption  from  a  valid  sale,  while  section 
■9T  relates  to  and  determines  the  rights  of 
the  holder  of  a  tax  title  which  has  been  de- 
-clared  void.  As  the  sections  considered  in 
Sprague  v.  Rovemd  related  to  one  subject; 
It  was  proper  to  infer  that  the  Legislature 
Intended  them  to  be  consistent  and  form  a 
^somplete  system. 

The  remedy  provided  by  section  97  is  com- 
plete. It  is  not  necessary  that  the  sections 
relating  to  reimbursements  stiould  harmonise 
-with  those  which  relate  to  redemption  and,  as 
A  matter  of  fact,  the  legislation  with  reference 
"to  the  two  subjects  has  differed  in  many  ma- 
•terlal  respects.  In  the  statutes  and  the  varl- 
•ous  amendments  relating  to  refundment,  the 
word  "delinquent"  has  been  systematically 
•omitted,  but  the  provisions  relating  to  re- 
-demption  show  clearly  that  the  Intention  has 
been  to  require  the  r^ayment  of  only  such 
■taxes  as  were  delinquent  when  paid.  The 
holder  of  a  tax  title  may  assume  that  it 
'Is  valid  and  pays  the  future  taxes  on  the  land 
without  reference  to  statutes  providing  for  a 
lien.  There  is  no  reason  why  he  should  wait 
for  the  tax  to  become  delinquent  In  this  in- 
stance the  notice  of  redemption  was  not 
served  until  1902 ;  but  if  it  bad  been  served 
in  1881,  and  there  had  been  no  redemption.  It 
could  not  reasonably  be  said  that  the  holder 
should  liave  allowed  all  the  subsequent  taxes 
to  have  become  delinquent,  or  lose  his  right  to 
.  a  lien  in  the  possible  event  of  the  title  I>eing 
adjudged  void.  This  would  be  to  require  him 
to  act  always  on  the  theory  that  the  title  was 
invalid,  or,  at  least,  suspicious,  when  the  law 
presumes  it  is  valid. 

S.  A  tax  sale  creates  a  contract  between 
the  purchaser  and  the  state.  The  statute  in 
force  at  the  time  of  the  sale  enters  into  and 
forms  a  part  of  the  term  of  this  contract  and 
it  cannot  be  repealed  to  the  prejudice  of  the 
ibolder  of  the  tax  certificate  or  deed.    Presum- 


ably the  state  Intends  to  make  a  valid  nit 
but  as  an  additional  guarantx  and  secoii? 
against  the  loss  of  his  money  tbe  statute  pn- 
vides  for  the  return  of  ttie  amount  paid  la  tie 
event  of  the  sale  being  found  inralld.  At  te 
as  the  purchaser  is  concerned,  tbe  prlndplf  b 
tbe  same  whether  he  Is  secured  by  a  proriEioe 
for  refundment  or  by  a  lien  on  tbe  Usi 
Both  are  a  part  of  this  security  against  km. 
After  a  person  has  acquired  a  tax  title  It  ii 
necessary  that  he  should  protect  tbat  title  ^ 
paying  the  future  taxes.  If  he  fails  to  do  so, 
the  state  will  convey  a  better  title  to  soot 
one  else.  Tbe  right  to  protect  his  title  if 
paying  taxes  as  they  accrue  wlthoiit  tbe  iia 
of  losing  tbe  money  thus  Invested  is  a  valu- 
ble  right  which  enters  into  tbe  contract  wit 
tbe  states  and  tbe  purchaser  cannot  be  it 
prlved  of  it  so  long  as  the  state  ctmtinoeR  e 
levy  taxes  and  enforce  tbdr  payiMiit 
against  tbe  land.  Tbe  right  la  not  affectrd 
by  the  rQ>eal  of  tbe  statute.  HiUebol  v.  Por- 
ter, 28  Minn.  496,  11  N.  W.  84;  Fleming  t. 
Rovemd.  80  Minn.  278,  15  N.  W.  119;  Statr 
V.  Foley,  80  Minn.  8S0,  16  N.  W.  315;  J*t 
gard.  Taxation,  p.  546.  Therefore  tbe  repeil 
of  section  97,  c.  1,  p.  69,  Laws  1878,  by  secUn 
19,  c.  10,  p.  80,  Laws  1881,  did  not  affect  tl> 
right  of  this  respondent  to  a  lien  for  sabst- 
queflt  taxes  paid  by  ber. 

4.  The  right  to  refundment  and  tbe  right  to 
a  lien  and  its  enforcem^it  trnder  seetioo  fT 
are  dependent  upon  the  same  fact.  Ndtlw; 
exists  until  tbe  tax  title  Is  adjudged  InvaiU 
by  a  comi>etent  court  The  lien  for  future  pir- 
ments  attached  at  that  time.  Tbe  right  to  i 
lien  exists  from  tbe  time  of  tbe  sale  and  tie- 
comes  effective  upon  the  occurrence  of  the  cod- 
dltion,  but  no  cause  of  action  arises  until  tie 
tax  sale  is  adjudged  invalid.  Tbe  bolder  ct 
the  tax  title  Is  not  required  to  take  any  actkn 
for  the  purpose  of  having  bis  title  adJadfoi 
valid  as  it  is  presumed  to  be  valid  until  the 
contrary  is  shown.  What  was  said  to  tie 
contrary  In  State  t.  Norton,  59  Minn.  425,  SI 
N.  W.  458,  was  disapproved  of  in  State  t. 
Murphy,  81  Minn.  266,  83  N.  W.  991.  where 
the  court  said,  "Surrounded  with  statntorr 
declarations  and  presumptions  of  validity  no 
sound  reason  occurs  to  us  wby  the  court 
should  step  in  and  say  tbat  tbe  bolder  of  gndi 
a  title  must  take  it  with  a  suspicion  of  in- 
validity, and  proceed  without  delay  and  ob- 
tain a  Judicial  detennination  of  tbe  soundoea 
of  such  ausplcions."  Tbe  statute  of  limita- 
tions does  not  begin  to  run  until  a  right  of 
action  accrues,  and  as  tbe  right  to  conunenn 
an  action  to  enforce  the  lien  secured  by  sec- 
tion 97  did  not  accrue  until  the  title  wa«  ad- 
Judged  Invalid,  tbe  statute  began  to  nm  «t 
that  time. 

6.  The  notice  of  expiration  of  time  to  re- 
deem which  was  issued  before  tbe  appeliut 
acquired  her  deed  to  the  lot  made  no  r«(e^ 
mce  to  the  amounts  which  bad  been  paid  tot 
subsequent  taxes.  The  appellant  contends 
that  she  had  no  knowledge  that  tbe  respond- 
ent made  any  sucb  claim,  and  as  tbe  preml- 


Digittzed  by 


Google 


tflnn.) 


VIOU  T.  BROOKS-SCANLON  LUMBER  CO 


891 


es  were  vacant  abe  had  the  right  to  rely  on 
be  aasninptlon  that  the  taxes  bad  been  paid 
>y  the  party  who  held  the  legal  title  during 
be  years  between  the  tax  lale  and  the  expira- 
lon  of  the  time  to  redeem.  But  she  bad  no- 
Ice  of  the  tax  sale  and  of  the  assignment  of 
Jie  certificate  and  of  all  the  record  proceed- 
DgB.  This  record  was  notice  to  her  of  the  legal 
rights  of  the  purchaser  of  the  tax  sale.  If 
the  tax  sale  was  valid  she  knew  that  she 
acquired  nothing  by  the  deed  from  the  Hub- 
bards,  and  that  if  It  was  ever  declared  rold 
the  land  would  be  subject  to  Hens  for  the 
amoiintB  which  bad  been  paid  for  the  subse- 
quent taxes.  The  etatute  Itself  was  notice 
that  the  holder  of  the  tax  certificate  had  the 
right  to  iMty  the  subsequent  taxes. 
The  order  appealed  from  is  affirmed. 


VIOD    V.   BROOKS-SCANLON  liUMBBR 
CO. 
^Supreme  Court  of  Minnesota.    July  27,  1906.) 

1.   llASTEB  AND  SkBTAH1>— IMJOTT  TO  SSBVART 

—   DAHGHH>T;a    Pbkkisss  —  Pbomibs    to 
Bkmxdt. 

Plaintiff,  a  foreman  in  a  Inmber  mill,  waa 
hurt  by  a  tram  car  falling  from  a  bridge  into 
«  ravine  over  which  the  track  ran.  Plaintiff 
was  engaged  in  removing  from  that  ravine  other 
-cars  which  had  previouKly  fallen  from  the  same 
track  at  the  same  place. 

The  evidence  showed  a  sufflcient  expression 
of  appreciation  of  ^rsonal  danger  to  the  serv- 
ant to  brin^  the  case  within  the  ordinary  rule, 
which  justifies  a  servant  in  continuing  in  a 
-dangerous  employment  becanse  of  reliance  upon 
the  promise  of  the  master  to  remedy  a  defect 
in  instrumentalities  or  place  of  work  in  answer 
to  a  complaint  made  by  the  servant.  That  the 
servant  who  complained  to  the  superintendent 
of  the  mill  Of  the  danger  arising  from  the  orig- 
inal   

man 
and 

the  class  of  persons  to  whom  the  master  owed 
the  duty  of  exercising  reasonable  care  In  pro- 
riding  a  safe  place  and  instrumentalities  for 
•work. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  84, 
■Cent.  Dig.  Master  and  Servant,  U  638-640.] 

a.  SaMK— GONTBIBTTTOBY    NEOLIOEHCK. 

The  danger  that  a  car  mi^ht  fall  from  the 
bridge  upon  the  plaintiff  at  work  in  the  ravine 
below  was  not  so  certain  and  imminent  that  as  a 
matter  of  law  be  was  guilty  of  contribntory  neg- 
ligence in  failing  to  provide  against  sncb  con- 
tingency. 

[Gd.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  {{  710-722.] 

^.  DaMAOXS— INOBEASB    OF    Ilf  JTTBIES— NEOU- 

OBNCE  OF  Physician— Effect, 

The  mere  fact  that  injuries  cansed  by  the 
negligence  of  the  person  souglit  to  be  charged 
have  been  increased  by  the  negligence  of  an  at- 
tending physician  does  not  relieve  that  person  of 
consequent  liability.  Nor  does  the  fact  that,  be- 
iQTe  suit  is  brought  against  such  person,  ths 
injured  person  settled  a  claim  against  his  at- 
tending phygician  for  malpractice  operate  to  re- 
lieve the  person  originally  guilty  of  negligence, 
of  liability. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
<ent.  Dig.  Negligence,  {  110.] 


4k  SaiO— IiIXASUBK— Pebboital  InjTTBin— Bx- 

0E8SIVE    DAICAOES. 

In  this  case  plaintiff  settled  a  claim  for 
malpractice  by  the  physician  who  treated  his 
injuries  cans^  by  defendant's  negligence  for 
$242.40.  The  court  charged  the  jury  as  fol- 
lows: "The  plaintiff  having  settled  with  his 
attending  physician  for  alleged  improper  treat- 
ment, he  cannot  recover  of  the  defendant  for 
any  aggravation  of  damage  cansed  by  the  doc- 
tor's improper  treatment.  The  plaintiff  can 
only  recover  snch  damages  as  proximately  re- 
snlt  from  defendant's  negligence  aside  from  any 
aggravation  of  damages  caused  by  the  negligence 
of  the  attending  physician.  For  any  condition 
from  which  the  plaintiff  is  now  suffering  and 
which  is  to  be  referred  to  Improper  treatment 
by  his  attending  physician,  he  baa  received  sat- 
idaction  and  lie  cannot  recover  of  this  defend- 
ant therefor."  A  verdict  of  $12,600  was  reduced 
by  the  court  to  $8,500,  which  was  accepted 
by  the  plaintiff.  It  la  held  that  the  charge  of 
the  court  contained  no  just  ground  of  com- 
plaint by  the  defendant,  and  that  the  final 
award  of  damages  was  not  excessive  nor  void, 
becanse  plaintiff  did  not  bear  the  burden  of 
tracing  his  damages  to  defendant  as  their  proxi- 
mate canse  or  because  they  rested  on  mere 
guesswork  or  conjecture. 
Cw  JuBT— Examination    or    Voib    Dibx. 

The  connection  of  an  Indemnity  insurance 
company  with  the  defense  of  a  personal  injury 
action  may  or  may  not  be  a  colUteral  issne.  The 
Interest  or  connection  of  Jurors  and  of  wltness- 
^  in  an  insurance  company  interested  in  the 
result  of  a  lawsuit,  is  a  proper  matter  for  in- 
qniry  by  plaintiff,  and,  within  reasonable  limits, 
plaintiff  will  be  protected  in  tiM  exercise  of  his 
right  to  make  such  inquiries,  and.  strictly  within 
the  right,  admissions  by  the  defendant  may  be 
received  although  indirectly  involvlug  such  a 
company. 
6.  Saick. 

In  this  case  plaintiff,  to  lay  the  founda- 
tion for-  such  interrogation  of  Jurors,  served 
notice  to  prodnce  a  described  insurance  policy, 
and,  when  it  was  not  produced,  examined  a  sup- 
posed representative  of  the  insurance  comi»any, 
in  the  presence  of  the  Jury,  as  to  the  connec- 
tion of  the  insurance  company  with  the  de- 
fense. The  only  issne  presented  by  the  motion 
before  the  court,  and  In  this  court  bv  assign- 
ments of  error,  waa  the  good  faith  of  counsel 
in  making  these  inquiries.  It  is  held  that  the 
record  showed  the  exercise  of  good  faith. 
Lewis,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Carlton  County; 
Homer  B.  Dlbell,  Judce. 

Action  by  Noah  0.  Vlou  against  the  Brooks- 
Scanlon  Lumber  Company.  Verdict  for 
plaintiff.  From  an  order  denying  a  motion 
for  Judgment,  notwithstanding  the  verdict, 
or  for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Davis  &  HoUister,  for  appellant  Howard 
T.  Abbott  and  Morton  Barrows,  for  respond- 
ent. 

JAGOARD,  J.  The  plaintiff  and  respond- 
ent was  a  foreman  In  a  sawmill  of  the  de- 
fendant and  appellant  Certain  slabs  and 
certain  board  ends  were  conreyed  to  different 
yards  east  of  the  mill  by  means  of  horse  cars 
drawn  over  iron  rails  laid  for  that  purpose. 
The  track  over  which  the  cars  passed  crossed 
a  small  ravine  over  which  was  a  narrow 
bridge  on  a  sharp  cnrve.    A  awitch  was 
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placed  on  this  bridge  so  that  tram  cars  carry- 
ing slabs  might  follow  one  cnrre  to  tbe  yard 
wber«  they  were  to  be  deposited,  and  so  tbat 
on  another  curve  tbe  board  ends  might  be 
carried 'to  the  other  yard  where  they  were 
to  be  deposited.  Tbe  bridge  was  but  a  few 
inches  wider  than  the  track.  Two  empty 
slab  cars  In  itassing  over  tbe  bridge  bad  fall- 
en from  It  and  Into  tbe  ravine.  While  tbe 
plaintiff  was  engaged  in  removing  these  cars, 
a  car  coming  from  the  board  end  ran  off  the 
track  at  the  bridge,  fell  from  It  into  the 
ravine,  struck  plaintiff  across  the  back  and 
hip,  and  produced  the  injuries  for  which  this 
action  was  brought  The  Jury  brought  in  a 
verdict  for  $12,S00.  The  trial  court  refused 
appellant's  motion  for  Judgment,  notwith- 
standing tbe  verdict,  and  granted  Its  motion 
for  a  new  trial,  unless  respondent  should  con- 
sent to  a  redaction  of  the  verdict  to  tbe  sum 
of  18,500.  To  this  reduction  the  plaintiff 
duly  consented.  Tbe  defendant  .appealed 
from  tbe  order  overruling  the  motions. 

1.  The  defendant  insists  that  the  plaintiff 
knew  tbe  dangers  of  the  place  In  which  he 
was  working,  assumed  its  risk,  and  that  there 
was  no  promise  to  repair  for  his  benefit  up- 
on which  be  should  have  relied.  The  testi- 
mony shows  that  some  10  days  prior  to  tbe 
accident,  the  plaintiff  had  a  conversation 
with  his  ofHclal  superior,  the  superintendent 
of  the  m'll,  In  which  he  called  attention  to  the 
fact  tbat  the  curve  was  too  short,  and  that 
he  was  having  trouble  there  all  the  time.  At 
one  place  be  testified  that  in  this  conver- 
sation, he  also  said  tbat  "somebody  is  going 
to  get  hurt  here."  To  this  tte  superintend- 
ent replied,  "Well  we  will  fix  it  the  first 
dtance  we  get"  The  defendant  argues  that 
there  was  not  In  this  interview  one  single 
word  or  sentence  which  diows  that  tbe  plain- 
tiff had  bis  ewn  safety  In  view  at  any  time 
during  the  conversation,  and  that  there  was 
nothing  to  show  that  the  master  and  ser- 
vant had  In  view  either  a  transfer  of  the 
risk  from  the  servant  to  the  master  or  the 
removal  of  the  dangerous  condition  as  a  pro- 
tection to  the  servant  In  support  of  tbis 
testimony.  Inter  alia,  he  cites  ^Lewls  v.  N.  T. 
&  N.  B.  R.  Co.,  163  Mass.  T3,  26  N.  B.  «1, 
10  L.  R.  A.  B13,  in  which  the  servant  said  to 
the  superintendent  that  the  pier  where  the  ac- 
cident happened  "was  in  a  very  bad  condition 
indeed:  that  straneers  would  t>e  apt  to  fall 
through  there."  This  was  held  not  to  have 
been  a  complaint  on  the  servant's  o'vvn  ac- 
count: he  therefore  assumed  the  risk  con- 
sequent upon  breaking  tbrourb  a  rotten 
place  In  tbe  planking  on  that  pier.  And  see 
Wilson  V.  Winona  &  St  P.  Ry.  Co..  87  Minn. 
326,  .S3  N.  W.  908,  6  Am.  St  Rep.  851;  In- 
dustrial T-hr.  Co.  V.  .Tohnson  (Tex.  Civ.  App.) 
.55  S.  W.  362:  Railway  Co.  v.  Turner  (Tex. 
Civ.  App.)  23  8.  W.  146.  This  contention 
would  have  been  very  forcible  if  this  testi- 
mony, which  was  brought  out  of  the  plaintiff 
upon  direct  examination,  were  all  the  record 
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shows  on  this  point  Upon 
tion,  however,  plaintiff  teatifled  tbat  be  stsu:- 
ed  talking  about  the  bridge  and  tbe  raperia- 
tendent  asked  him  what  tbe  tronble  wtK 
"and  I  says,  the  ears  keep  rannlnc  off  be;-:, 
can't  keep  them  on  tbe  tra«dc.  I  says,  boilt 
of  us  will  get  hurt  there."  There  was  ter:- 
mony  to  tbe  effect  that  plaintiff  often  mii 
across  the  bridge.  Tbe  record  showed  a  rj- 
flcient  expression  of  apprebension  of  persK 
al  danger  to  the  servant  to  differentiate  tt  i 
case  from  the  cases  cited  and  to  bring  .: 
within  the  ordinary  mle  of  snbmissioa  % 
the  Jury. 

The   defendant   farther   argues    tliat  tt> 
plaintiff  was  a  general  foreman  and  tbat  lu 
complaint  was  made  as  sncb,   not  for  t^ 
protection  of  himself,  but  for  the  protecttcc 
of  the  appellant  company.     It  Is   true  tia: 
the  plaintiff  had  large  powers,  to  hire  aai 
discharge  men,  and  extensive  control  ore 
men,  teams,  cars,  tnu&s,  and  everything  pe- 
talnlng  to  the  business.    Tbe  plaintiff,  ticx- 
ever,  because  he  was  a  foreman,    was  iKt 
beyond  the  scope  of  that  duty  which  require 
the  master  "to  furnish  bis  servant  with  safi- 
instrumentalities  and  appliances  for  tbe  pn- 
formance  of  their  work  (and  which)  appK'S 
to  a  foreman  or  superintendent  as  well  as  » 
a  servant  without  rank  or  title."     Attlx  t. 
Minn.  Sandstone  Ck>.,  85  Minn.  142.  88  N.  W. 
436.    He  had  a  right  to  complain  of  tbe  ptfO 
to  himself  and  to  rely  upon  the  promiw  c'. 
his  official  superior  to  repair  a  defect  fa)  tbe 
plan  of  the  track  adopted  and  put  in  <9er:- 
tion  by  the  master   and  beyond   tbe  imiii«- 
diate  authority  of  tbe  complaining  employ^  ta 
change.    It  appeared  from  tbe  evidence  tint 
the  plaintiff,  of  his  own  suggestion,  had  greas- 
ed tbe  rails  at  this  point  and  had  pnt  In  t 
guard  rail  to  keep  cars  from  getting  off  tiw 
track.     We  conclude  tbat  the  plaintiff  did 
not  assume  this  risk  as  a  matter  of  law. 

2.  Defendant  further  Insists  tbat  plaintiff 
was  guilty  of  negligence  which  contiilHited 
to  his  Injury  by  reason  of  which  he  could  net 
recover.  Before  be  went  down  the  ravlm 
with  the  men  and  horses  for  tbe  purpose  of 
placing  tbe  cars  back  on  tbe  tTa<^  he  bad 
"let  a  couple  of  slab  cars  out"  and  they  went 
on  safely.  He  says  that  he  did  not  know  thst 
there  was  a  car  out  on  the  Imard  end,  Iwt 
this  he  might  easily  have  ascertained.  He 
could  have  left  a  man  on  top  of  the  bridge 
and  have  directed  that  man  not  to  allois' 
any  cars  to  cross  the  bridge  while  he  was  at 
work  beneath.  The  argument  is  tbat  be  was 
guilty  of  contributory  negligence  by  breach 
of  bis  duty  to  see  that  no  cars  weat  over 
the  bridge  while  he  and  tbe  men  under 
bis  charge  were  at  work  underneath.  The 
plaintiff  knew  without  question  tbat  certaia 
cars  Jumped  off  the  track.  Tbe  defendant'^ 
brief  quotes  bis  teetlmoay  in  oonnectloo 
with  bis  complaint  to  his  superior  tbns: 
"I  told  him  all  tbe  cars  kept  mnninf;  off 
there."    The  record  shows  that  the  tesdmoo; 
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t  Uil8  place  was,  "I  told  bim  tlie  care  kept 
jnnlng  off  there."  Otber  parts  of  the  tea- 
Lmony  show  that  while  more  than  a  score 
t  round  trips  were  made  dally  by  cars  going 
o  the  Blab  yard  and  a  lesser  number  to  the 
>oard  end,  only  a  few  cars  every  day  or  two 
or  a  period  of  about  two  weeks  before. the 
icctdent.  left  the  track,  not  the  bridge,  at  the 
>olnt  of  defect  Onr  attention  has  not  been 
'ailed  to  any  testimony,  nor  have  we  been 
ible  to  find  testimony,  showing  that,  except 
IS  to  tbe  cans  In  the  ravine  and  the  car  which 
stmclc  plaintlfT,  any  car  had  fallen  off  tbe 
bridge  into  the  ravine  below.  The  danger 
was  not  BO  Imminent  or  certain  as  to  require 
plaintiflC  to  protect  against  it  as  a  matter  of 
law.  Tbe  question  of  plaintiff's  contributory 
negligence  in  not  putting  a  man  at  guard  to 
prevent  the  passage  on  the  track  was  prop- 
erly for  the  Jury. 

3.  Tbe  defendant  also  Insists  that  the  dam- 
ages  "were    excessive   and   nnjustlfled.    The 
plaintifT's    hip  was  dislocated  and  his  back 
and    legs    hurt    He   was   given   chloroform 
shortly  after  the  accident,  and  his  hip  was 
set.     Tbe  hip  bone  afterwards  came  out  of 
tbe  socket  and  was  reset  without  the  use 
of    an    ansesthetlc.    It    subsequently    again 
came  out  of  tbe  socket  and  was  again  reset 
without   an  ansesthetlc.    Extreme  agony  ac- 
companied   these   operations.    His   Injuries 
were   permanent.    At  the  time  of  trial  he 
necessarily  wore  a  steel  brace  running  from 
his  hip  down  to  his  shoe  to  support  his  leg. 
No  question  as  to  tbe  propriety  of  tbe  amount 
of  the  verdict  would  be  reasonable  were  It 
not  for  this  farther  contention  of  tbe  de- 
fendant, namely,  that  the  evidence  showed 
a  claim  by  plaintiff  for  damages  against  his 
attending  physician  for  malpractice  In  con- 
nection with  the  treatment  of  his  hip  injured 
by  the  accident  here  in  isspe  and  ft;sett)emen;^ 
of  that   claim   by  '^n'.liidwiinttyf  insurance 
company  /or.  the  phy8lo!««  OM  Ufi^  payment 
of  %Sit2JaOt;-.%iat.'Oi9-0^Mf>m»c  In  addition  .to* 
this  admteslon:  of  malpractice,,  showed  thai 
plalntffTa  .'condition?  at  the  tlmeof  trial  and 
an  dalitages  flawing  dierefrpm.  were  net  tbe 
Te(Iul^of  thcorlglnaJ  accldept.;but -vf  sncb 
malpra#tlce ; .  and.  that,  upon  .the  wfhole .  rec- 
ord; tbe  trial   Muxt  ;»roi)eoqsly'  submitted 
tbe  qdettion  of  damages  t«^  the  Juey  beqaitse 
plaintiff  had'  not  home  tbe  .bqrdeir.Qt  proof 
Ksttng  upon  bIm  to  show^  tbfi  fxtept  of  d«m> 
ages  .fbrnrbidbL'iAe defendant  was  responaliae, 
by  reason. -at' >whtch  the  verdict  9f  .the  i Jury 
eoold-  niat  «a  nothing  but  Tague  guess^sork 
an4  tmreHaUe  conjectnre.   • 
I  In-  poMt  of-  fac^  apart  from  tbe  settle; 
meiit'^f.pleMitlff's  ctalm  against  the  attend^ 
luff  pbyslrita,  the  «videnee  not  only  dees  poi 
csnctnslVely:  Elbow  malpractice,  but  it  doe* 
iA  mncb  taiare  than  snfBclently  prfsent-  tR 
tfce  Jory  ka^lssoe  on  that  subject    'Bift'eji' 
pert'  leaDcd  ^by ;  th«  defiendabty- !  npon  wbos? 
tesMmon))  he  leUes,  in  tbla^  aspect  of  tbt 
fisw,  testttM>' at  tme  pbice-'that  pmper  treats 
Bwnt  teAa{>i<Bipfc  sdtelooatloa  of  ,tb»  hlp< 


which  he  expressly  assumed  this  to  have 
been,  would  ordinarily  result  In  a  complete 
recovery  within  three  months.  At  another 
place,  however,  the  same  expert  testified 
that  "some  cases  of  simple  dislocation  are 
never  fully  recovered."  The  assumption  In 
this  testimony  that  the  present  case  was 
one  of  simple  dislocation  was  based  upon 
a  difference  of  opinion  between  defendant's 
experts  and  the  attending  physician,  who 
was  in  a  much  better  position  to  determine 
the  fact  and  whose  views  accorded  much 
better  with  tbe  history  of  the  case.  The 
record  does  not  sustain  tbe  contention  of 
defendant  that  plaintltrs  injuries  were  due 
primarily   to   malpractice. 

The  mere  fact  that  Injuries  caused  by  the 
negligence  of  the  i)er8on  sought  to  be  charged 
have  been  Increased  by  tbe  negligence  of  an 
attending  physldan  does  not  relieve  that 
person  of  consequent  liability.  The  defend- 
ant and  the  physician  In  such  a  case  are  not 
Joint  tort-feasors ;  there  is  concert  neither  In 
project,  nor  in  action  between  them.  Each 
Is  Individually  liable.  Their  several  liabili- 
ties do  not  prevent  recovery  from  either  or 
both  although  they  may  necessitate  separate 
proceedings  to  enforce  the  Injured  person's 
right  to  sue.  Indeed,  there  are  authorities 
which  hold  that  tbe  Injured  person  may  re- 
cover from  the  negligent  defendant  the  full 
amount  of  his  actual  damages,  altbougb  they 
may  have  been  aggravated  by  the  malpractice 
of  the  physician  whom  he  employed,  and 
whose  directions  he  followed  In  the  exercise 
of  due  care.  In  view  of  tbe  charge  of  the 
court  here,  however.  It  is  unnecessary  to 
pass  upon  the  correctness  of  this  rule.  For 
the  court  regarded  tbe  settlement  with  the 
doctor,  through  the  Insurance  con^pany,  a» 
ap.j^^lsaion  of  na^ra^tlpe  by  tbe  pla/ntUSC,, 
tntf>nqt  ap^a  bar  to  l^is  jri^t  to.  recover  from 
ijbe  defendant  such  damages  as  ,w^re  attril)ut-> 
«ble  to  ipjui^e^  resuit^itg  from,  de.fda4aut's', 
negligence  qaly ;  ■  th^t  Ui  such  damages,  only^ 
^a  ^«re  pot  flue)  to.  tbe  mistreatment  of  the. 
pbyatclass  :)He  charff^  th^  iijry,^  Inter  alia.' 
asfoll^vfs::,  'HTbo  pta.inUil.havlng  settled. with. 
Vp  attendliig.j^iyfic^aij^  t(»r  allied,  li^pcoper. 
tr^tipentr  be  qanoot  recover  pf^.tb^  ^^Gf^A-, 
Mt  -ifor  ^ny^^K^^yAtl*^  -°^  damages  .caused 
by .  the  doetor's  Improper  trefttixieiit  The 
Blaintiff  ^an  eB^^j;ecpyer  tuigb  f,0aav>ge%  a?, 
natorally:  ajod-prp^linately  resulted  fcoin  tlie 
aahodant:B,.^fg\\geift>tf'  a^de  from,  aiix,  ag-j 
gpavatlon  of  4}«inag9s..c^u8e<i.  i>f  the  negU- 
geqoe  of.  V>9i:  ^ft^i^^g,  pbyslclan.; .  For  any^ 
eonAltipn  ...fniHi,  vr^icl^  the  jilalntur  Is  now 
qpff<^ng  fAd  w^l^  Ifjto  be, referred  to  Jm-, 
psoper  treatineat  ^^y  his  attendli^g-ph^sicifin, 
tlSi.hM  received  satisfaction  .ait^  he  cannot 
now  -rc^gover  of.  this  defcaidant  therefor."^ 
Ih4  jde.ifndfiQt  has  no  jjust  canae  foricom- 
plftipt^S.tOr^i^  charge  ;  ItliJi.upon.^l^  wUo,|i 
fa.v«ffable  .t»  It  Doubts,  bav^,  l^een,x^o)ve( 
agaiaat^tbe,  pl^tiff ;  .bi^  be;ralae8  no,  c4>j£c- 
Uoi^-, .  JWflJW^ojjfet^f .ftn?,i|i%t,tlj«.rta|nfli< 
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moat  •fflrmatlTely  proye  both  tbe  tut  tod  tb* 
extent  of  hla  damajiea,  but  It  has  also  been 
held  that  the  defenae  of  malpractice  in  audi  a 
case  la  an  afflrmatlTe  one  and  tbe  burden  of 
proof  reata  npon  the  defendant  to  ahow  tbe 
amonnt  of  asgravatlon  dne  to  malpractice  In 
redaction  of  damagea.  Plnmmer  t.  GI^  of 
Milan,  70  Ma  App.  439;  Cltizena'  Street  R7> 
T.  Hobba  and.  Ai^.)  4S  N.  EL  479;  City  t. 
EngUnd,  119  Ind.  868,  21  N.  E.  977,  5  L.  R. 
A.  2S3.  In  thla  caae,  however,  it  la  not  necea- 
aary  to  determine  tbe  sonndneea  of  thla  posi- 
tion; for  defendant,  witliont  objection,  fnlly 
asaomed  thla  burden  of  proof  upon  trial  and 
in  Ilia  motion  for  new  trial  in  the  court  I>e- 
low  and  hla  aasignmenta  of  error  in  this  court, 
and  is  in  no  position  to  assert  tliat  tlie  burden 
rested  upon  the  plaintiff. 

Nor  la  the  verdict  void  because  It  rests  on 
mere  conjecture.    The  difficulir  of  eliminat- 
ing from  the  aggregate  damages  tliat  part 
which  are  due  to  tbe  malpractice  of  the 
physician  la  admittedly  great;  but  It  is  not 
greater  than  occnra,  tvr  example,  in  actions 
against  Joint  tort-feasors.    Nor  ia  it  greater 
than  is  involved  in  more  nearly  analogona 
cases  of  aggravated  damages ;  aa  where  plain- 
tiff waa  guilty  of  negligence  in  falling  to 
exercise   due   care   in   securing   medical   or 
surgical  aid  (Louisville,  etc,  R  C!o.  t.  Falvey, 
104  Ind.  409,  8  N.  B.  880;   4  N.  B.  006),  or 
aa  where  he  has  negllg«itly  failed  to  comply 
with  the  directions  of  his  attending  physician 
(Eeyea  r.  Oedar  Fails,  107  Iowa,  609,  78  N. 
W.  227),  or  as  where  bis  own  negligence  gen- 
erally has  Increased  his  damages  (C.  &  E.  R. 
R.  Co.  T.  Meech,  163  111.  305,  4S  N.  B.  290 ; 
Fullerton  v.  Fordyce,  144  Mo.  619,  44  8.  W. 
1063;    Plommer  v.  City,  70  Mo.   App.   430; 
Throckmorton  v.  M.  K.  &  T.  Ry.  Co.,  14  Tex. 
Civ.  App.  222,  89  8.  W.  174),  and  see  Strud- 
geon  V.  Village,  107  Mich.  496,  66  N.  W.  616. 
In  all  these  caaes  cited  there  has  been  allowed 
recovery  of  damages  of  which  tbe  defendant 
was  the  proximate  cause,  excluding  the  ag- 
gravation of  damages  due  to  negligence  of 
the  plaintiff.    It  U  Inevitable  that  the  deter- 
mination of  damages  In  all  cases  of  personal 
Injuries  is  indefinite  and  unsatisfactory.    In 
no  such  case  is  a  mathematical  calculation 
possible.    Tbe  matter  must  rest  largely  in 
the  exercise  of  good  judgment  by  the  jury  and 
of  the  sound  discretion  of  the  courts.    The 
result  is  as  close  an  approximation  to  justice 
as   is   permitted   by   our   system   of   joris- 
prudence.    The  charge  was  within  the  spirit 
of  tbe  authorities  dted  and  of  iib»  authorities 
on  the  general  subject.    Especially  in  view 
of  the  action  of  the  trial  court  In  reducing 
the  verdict  from  $12,600  to  $8,500,  we  con- 
clude there  waa  no  error  in  tbe  final  award. 
4.  It  is  also  assigned  as  error  that  the 
plaintiff  Interrogated  a  witness  in  the  pres- 
ence of  the  jurors  in  an  attempt  to  ahow  tliat 
tlie  defendant  had  Indemnity  Insurance  cover- 
ing tbe  plaintiff's  case.     Before  considering 
the  merits  of  tbe  iBUDediato  controversy  a 


brief  rtenmC  of  rdevant  authorities  wlU  be 
naefuL    These  antboritiea  reveal  a  definitt 
recession  from  the  original  poaiUon  tliat  the 
connection  of  an  indemnity  insurance  cmc- 
pany  is  entirely  collateral  to  tlie  lasoee  is 
an  action  to  recover  for  poaonal   Injuries, 
and  tbat  aodi  caaea  shoold  be  managed  fron 
tbe  bench  with  a  most  8C^^nlions  and  con- 
stant regard  to  the  anppreasion  of  tlie  repre- 
Iiensible  practice  of  introduciiig  such  a  dis- 
tracting consideration,  and  tbat  It  wonld  be 
prejudidai  and  reversible  error  to  came  that 
interest  of  tlie  insurance  company  to  appear 
to  course  of  the  trial.    Stratton  ▼.  C  H.  &  I. 
Co.  (Wash.)  81  Paci  831,  collecting  earlier 
WaaUngton  cases  at  page  833 ;  Swift  ft  Co.  v. 
Platte  (Kan.)  72  Paa  271,  overruled  in  74 
Pac.  035.    Tliere  ia  some  hysteria  in  tbe  de- 
nunciation and  aome  justice  in  tbe  condem- 
nation of  the  prejudice  which  may  result  v> 
a  defendant  In  conaequence  ot  tbe  revelatioD 
at  the  defense  of  a  casualty  case  1v  an  In- 
surance company.     Tbat  prejudice   la,   hov- 
ever,   sometimes  tlie   result   of    an    equally 
reprehensible  ardor  on  the  part  of  counsel  for 
the  insurance  company  in  their  "qneat  for 
error."    The    aame    reason    wblcfa    requires 
a  public  trial  renders  reasonless    much  of 
the  complaint  based  upon  undue  concealment 
of  naturally  relevant  facta  as  to  tbe  interest 
of  tlie  tosurance  company  In  tbe   Utlgatioo. 
While  in  a  sense  that  connection  is  collaten) 
the  courts  have  found  it  was  impoastble  to 
properly  try  such  cases  cm  any  a  priori  vlew.^ 
They  have  generally  recognised  tbat  tbe  in- 
surance company,  tieing  to  a  cotaln  extent 
at  least,  the  real  party,  defendant  In  Interest 
cannot  invariably  conceal  that  interest.    Tbe 
rule  ia  now  settled  tliat  "in  order  to  secure 
to  liUganto  unbiased  and  nnprejadloed  Ju- 
ries   •    •    •    pialntilTs  counsel  liaa  a  right 
to  ascertain  whether  there  waa  andx  a  re- 
lationship between  tbe  persons  called  aa  Ju- 
rors and  tlie  Insurance  company,  a  corpora- 
tion vitally  Interested  to  tbe  result,  whid» 
would  disqualify  those  persons  becanae  by 
implication  they  would  be  biased  and  preju- 
diced."    Spoonidc  V.  Backus-Brooks  Co.,  SO' 
Minn.  864,  94  N.  W.  1078;   Antletx  ▼.  Smith 
(Minn.)   106   N.   W.  617;    Foley   r.   Oadahy 
Packing  Co.   (Iowa)  88  N.  W.  284;    Swift  k 
Co.  V.  Platte  (Kan.)  74  Paa  635;    Ftaber  v. 
,  O.  Relss  (3oal  Co.  (Wis.)  102  N.  W.  1049.    In- 
deed the  right  ot  counsel  to  totnrogate  a 
juror  would  seem  not  to  be  confined  to  laying 
the  basis  for  challenge  for  cause,  but  also 
to  enable  him  to  totelllgently  use  his  stota- 
tory  right  of  peremptwy  diallenge.     Meyer 
V.  Mfg.  Co.,  67  Mo.  App.  388,  302.    Bo^  alao.  Id 
the  course  of  the  trial  it  may  also  be  pn^w 
to  inquire  as  to  the  connection  of  a  wttoesc 
with  the  insurance  company.    In  Grant  v. 
National  Ry.  Spring  Co..  100  App.  Dir.  234.  n 
N.  Y.  Supp.  806,  after  a  review  of  all  ttie  Nev 
York  cases  cited  by  appellant  and  ot  others, 
Wllllama,  J.,  said:    "Suppose  an  Insurance 
company  ia  toterested  to  the  action,  and  a 
witoeaa  ia  sworn  by  th«  defense,  and  gives 
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Important  erldence,  and  he  is  a  stodJioIder 
In  the  Insurance  company,  may  not  these 
facta  be  shown  on  cross-examination  as  bear- 
ing upon  the  credibility  of  the  witness  and 
the  weight  to  be  glren  to  his  evidence,  and 
can  such  evidence  be  excluded  t>ecanse  of 
any  ulterior  motives  of  counsel  to  disclose 
the  fact  that  the  Insurance  company  Is  inter- 
ested In  the  case?  Clearly  not  No  court  has 
ever  held  any  such  doctrine."  So,  also,  in 
connection  with  admissions  of  liability  on  the 
part  of  defendants.  It  may  l>e  for  the  Jury  to 
determine  the  true  Import  of  a  conversation, 
although  that  conversatlcm  may  Involve  the 
Insurance  company.  Anderson  v.  Du<^worth, 
102  Mass.  2S2,  254,  88  N.  E.  610.  But  see 
Sawyer  t.  Shoe  Co.,  90  Me.  369,  38  Atl.  833, 
where  evidence  that  defendant  held  an  ac- 
cident policy  was  held  Inadmissible  to  show 
whether  or  not  defendant  bad  used  ordinary 
care.  The  right  to  make  such  an  examina- 
tion is  susceptible  of  abuse.  For  example, 
counsel  has  no  right  to  gratuitously  state 
to  the  jury  facts  as  to  the  defense  of  the  case 
by  the  casualty  company  by  its  attorney  ap- 
pearing on  trIaL  And  It  may  well  be  held 
where  attorneys,  presumably  learned  in  the 
law,  could  not  have  made  such  a  statement 
for  any  legitimate  purpose;  and  the  statemoit 
made  was  calculated  to  have  the  efltect  of 
prejudicing  the  jury  that  the  court  should 
bold  this  to  be  reversible  error.  Mr.  Justice 
Adams  in  Eickhart  &  Swan  Milling  Co.  v. 
Scbaefer,  101  IlL  App.  600,  collecting  cases 
at  pages  50S,  006;  Fuller  t.  Darragh,  101 
111.  App.  684.  Whether  an  extended  inquiry 
was  necessary  and  proper  and  was  made  in 
good  faith  by  counsel  Is  ordinarily,  bowew, 
a  question  largely  in  the  discretion  of  the 
trial  court  Swift  ft  Co.  t.  Platte  (Kan.) 
74  Pac.  635. 

The  right  of  counsel  for  the  plaintiff  to 
make  preliminary  Inquiry  of  the  insurance 
company's  r^resentatives,  or  otherwise  to 
ascertain  whether  it  was  Interested  in  the 
case  as  a  foundation  for  Interrogating  jurors 
as  to  their  connection  in  any  way  with  such 
companies,  has  not  been  fully  consldned  nor 
finally  determined.  In  Chybowski  v.  Bucyma 
Co.  (Wis.)  106  N.  W.  833,  Mr.  Justice  Mar- 
shall held  "that  the  pretense  that  It  was  nec- 
essary to  Interrogate  counsel  (for  defendant), 
as  was  done  to  obtain  a  basis  for  such  dis- 
covery, should  not  have  appealed  successful- 
ly to  the  (trial)  court"  That  decision  seems 
to  have  assumed  that  without  such  founda- 
tion, but  "strictly  within  the  right"  the  plain- 
tiCF  bad  a  right  to  address  questions  to  the 
particular  juror  under  examination  to  dis- 
cover whether  any  bias  on  his  part  existed 
because  of  bis  connection  with  any  casualty 
Insurance  company.  It  would  seem  that  this 
assumption  Is  likely  to  aggravate  the  very 
evil  which  the  decision  sought  to  avoid. 
Counsel  for  plaintiff  are  certainly  not  justi- 
fied In  a  groundless  and  universal  Inquiry  of 
the  jurors  on  this  point   Where,  as  happened 


In  the  case  at  bar,  counsel  for  the  defendant 
objects  to  the  question  whether  a  juror  war 
in  any  way  connected  with  an  indemnity  in* 
surance  company  on  the  ground  that  -no 
foundation  has  been  laid,  the  trial  court  i» 
confronted  by  dlfllcultles.  If  It  denies  him 
the  right  to  lay  such  a  foundation.  It  exposes 
the  defendant  to  the  risk  of  prejudice  from 
groundless  or  Insufficiently  grounded  inquir- 
ies. If  it  seeks  to  remedy  this  evil  by  punish- 
ing such  inquiries,  made  without  sufficient 
reason  after  the  trial  has  bem  completed, 
it  may  make  defendant's  case  depend,  not 
upon  the  sufficiency  of  the  basis  of  inquiry, 
but  upon  plaintUfs  bad  faith,  or  may  subject 
the  plaintiff  to  peril  of  reversal  for  a  bona 
fide  but  mistaken  Impression  of  the  adequacy 
of  his  basis  for  the  Inquiries.  The  result  la 
likely  to  work  injustice  to  both  parties.  In 
many  cases  it  would  seem  to  be  better  prac- 
tice to  hear  and  determine  the  issue  aa  to 
the  sufficiency  of  the  foundation  when  pre- 
sented at  the  beginning  of  the  trial.  Where, 
as  in  this  case,  counsel  for  defendant  have 
been  served  with  notice  to  produce  the  policy 
of  Indemnity,  they  are  fully  advised  in  the 
premises  and  can  quietly  bring  the  matter 
before  the  court  in  the  presence  of  counsel' 
for  plaintiff  so  as  not  to  call  it  to  the  attention 
of  the  jurors  sitting  hi  the  box  or  in  the 
courtroom.  Counsel  for  defendant  may  pro- 
tect themselves  by  practice  analogous  to 
that  followed  where  prejudicial  matter  offer- 
ed In  evidence  at  trial  is  duly  objected  to, 
and  is  kept  from  the  knowledge  of  the  jury, 
by  requirement  that  the  offer  be  In  writing, 
or  stated  orally  to  the  court  at  the  bench 
so  that  the  jury  may  not  hear.  If,  after 
the  jurors  have  taken  their  places,  the  objec- 
tion Is  publicly  raised  by  the  defendant  and 
the  jury  is  then  excluded,  the  testimony 
would  not  be  without  effect  because  It  Is 
addressed  to  the  court  only ;  but  the  fact  of 
the  exclusion  of  the  Jury  would  serve  to  em- 
phasize in  their  minds,  and  in  the  nrinds  of 
Jurors  sitting  in  the  courtroom,  the  very 
consideration  which  it  is  sought  to  keep  from, 
them. 

The  record  in  the  case  at  bar  discloses  that 
the  case  was  called  for  trial ;  that  12  jurors 
took  their  seats.  Defendant's  counsel  having 
examined  the  jury  passed  for  cause.  Counsel 
for  plaintiff  asked  counsel  for  defendant 
whether  it  would  be  admitted  that  there  was 
liability  insurance  in  this  case.  Counsel  for 
defendant  relied  that  It  would  not  be  ad- 
mitted. Thereupon  one  Campbell  was  called 
as  a  witness,  and  testified  In  the  presence  and 
hearing  of  the  jury  in  answer  to  questions 
by  plaintiff's  attorney.  These  questions  were 
fully  objected  and  excepted  to  by  defendant 
The  questions  were  designed  to  show  that  the 
witness  was  an  agent  of  the  accident  Insur- 
ance company.  The  testimony  was  to  the 
effect  that  the  witness  was  an  agent  of  a 
local  company  which  had  business  trans- 
actions with  different  aoddeat  insorance  corn- 
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panles.  He  had  been  directed  by  that  local 
company  "to  come  tip  here.  Interview  the 
witnessea,  and  see  that  they  attended  court" 
Thereupon  counsel  for  plaintiff  asked  a  juror 
Wbettier  be  was  In  any  way  Interested  as  a 
Btockholder  In  that  accident  company — "the 
company  Insuring  the  defendant  In  this 
case."  The  conrt  sustained  the  objection 
that  this  assumed  facts  not  proven.  Ciounsel 
for  plaintiff  then  referred  to  a  notice  which 
he  had  Just  filed  asking  the  defendant  to 
produce  the  policy  In  question,  and  stating 
that  the  defendant  had  not  done  so.  This 
notice  aeema  to  have  been  served,  not  on 
counsel  for  defendant,  who  actually  tried  the 
case,  but  upon  other  counsel  not  appearing 
upon  trial.  The  conrt  held  that  when  a  notice 
to  produce  Is  given  there  is  no  presumption 
"that  the  fact  exists."  Counsel  for  plaintiff 
asked  "are  there  any  officers  or  members  of 
the  defendant  company  here  this  morning;" 
counsel  for  defendant  replied,  "I  think  not, 
and  I  do  not  believe  they  will  be  here  until 
this  afternoon  or  to-morrow  morning."  Coun- 
sel for  plaintiff  then  asked,  "Will  you  com- 
municate with  the  officers,  and  ask  them  to 
bring  over  when  they  come  such  a  document, 
If  there  is  such  a  document"  Counsel  for 
defendant  said,  "I  want  to  state  to  the  court 
that  I  never  had  any  communication  with  the 
defendant  yet."  Plaintiff  then  examined  the 
jurors  for  cause,  and  both  counsel  exercised 
their  peremptory  challenges.  In  Its  mp^oQ, 
for  a  new  trial.  Instead  of  reljring  upoQi.b}8 
exception  taken  at  the  time,  the  qu'eglIon,s 
were  asked  and  answered  unde.r .  the  ol^er; 
practice,  in  tills  iBtate,  defendant  mj0vedjf<ir 
relief,  anong  otbef  things,,  on  the  grdubd'th^'t' 
the  <coart  «rred.  In  vyerruUftg  defendfint's; 
qbJectiaaa  to  th«  an^jwer.  to  each  a^d  .^^ery! 
question  askjed  of  Caimpbell,  "for  , the' reason 
ttiatthe  «aid;  testimony  was  uot  sought  lit; 
good  faith  oor 'for  the  purpos^.  oi;  th«  actloii, 
but  simply  fuaA  «,loue.  for  the  purpose  of  cali-' 
tng  attention -tpi  tl^e  jury  that  it  was.  probable, 
tiaat  the  defendant  was. protected  agaln^  any 
lodgment,  wbifb  might  be  secured  aga,in8t  It 
in  the  form  of  insurance  by  a  foreign  corpQ-, 
uatton."  This  was  ttw  pjgily  qi^tli^^  upon 
which  the  ttifH  conrt  passed.  It  WQuJd  '^ 
4Avlou8ly  unjust  and  unfair  for  .^he'persoii! 


who  moves  for  a  new  trial  to  specify  certati 
aspects  of  certain  errors  in  his  motion  before 
the  trial  court  and  then  to  assign  additional 
aspects  of  error  on  an  appeal  to  thia  cohtl 
If  this  court  should  find  these  additional  at- 
pects  to  be  error,  among  otlier  tilings,  the 
costs  of  appeal  would  be  imposed  upon  tlv 
respondent  because  of  a  reversal  by  an  ap- 
pellate court  upon  questions  not  submitted 
to  the  trial  court 

Under  the  circumstances  presented  by  tbi$ 
record,  accordingly,  the  only  question  dov 
before  us  Is  whether  or  not  the  questions  pot 
to  the  witness  Campbell  were  asked  In  good 
faith.  The  record  wblcb  has  bem  r^erred 
to  demonstrates  that  the  usual  measnre  of 
good  faith  was  present  The  matter  was. 
however,  largely  in  the  discretion  of  the  trial 
court  Be  properly  exercised  his  dlsoretloo 
against  the  defendant's  contention. 

Order  affirmed. . 

LEWIS,  J.     PlalntUTs  statemoit  to  Oe 
Buperlntaident,  In  charge  of  the  diflicnlties 
enoonntered  In   handling   the   cars   on   the 
bridge,  were  not  In  the  nature  of  a  complaint 
by  an  employ^  and  the  reply  did  not  amonst 
to  a  promise  to  repair  by  the  master.    The 
talk  .amounted  to  no  more  than  a  conferance 
for  the  good  of  the  service.    T^  eyhlehce  it 
not  sufficient  to  show.thvt.pla^ill.EeinaiBed 
la  flmploywentitoT^onsiftafiR^cn  of  tmy  prom- 
ise to  remedy:  th«ij9«^Spc^  {^  he  assumed  tli« 
I  «»*;:of  .cmUwlng.iit  wf^fk-.i;  P^antut  kn«c 
;  better  ttos  apx70%a:.ei8p  w*»t  It  sras  whid: 
'  cfuisedtbe.'oamto!  le^«f;tiie/Arack..   He  hai 
I  aoftninete  obairgBrDf  the  entire  situation,  cogOd 
regolaterl  th«7can   at;  the  ysoper  .sveed  to 
aroldoth8l(r<teaVlng  the  tiflck;  aiul  kow  to 
'  pitfrelat  -41^^ -Cbuld  .dbrefll  the  «iOTem«ats  at 
the  men  in  every  particular,  yet  regacdlMS 
,  ot  bis*  own  stffety,;  Us  -  placed 'htuiselftn.  i 
itctlgitam  poMtton  without  taking  any.incaBi 
to'  plrevent  <ith(ir'cairs'ft«til  les'vlnB  tbetrack. 
To'niy  dilnd  his  eondtfct- coi»tItated  snch  an 
exMIbttien  of  careltiasai^  aijd  ladMr^reoce  as 
to  ptechde  ■r^fov^:'-  ffibe  inaster  IW  t«v  bP 
field  i^oh8lUe''{ttr  Meli 'tKM  on'-tM  pan 
of  bJs  i'pr4man,  ther^  Ik'  nothing  left'  of  tb^ 
dbctriiie  of.'conWbittctiry  fliegllgence.'  '     ' 
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STATE  V.  BOYDEN. 


STATE  ex  rel.  ANDREWS  t.  BOTDEN, 
County  Gom'r,  et  al. 

(Supreme  Court  of   South  Dakota.     Aug.  11, 
1906.) 

1.  Counties— County  Seat— Chansk  of  Lo- 
cation— Submission  to  Vonc. 

Const  art  0,  {  3,  proyides  that  whenever 
a  majority  of  the  voters  of  any  county  ahall 
petition  uie  county  commissioners  to  change 
the  location  of  the  county  seat  the  board  shall 
submit  the  question  at  the  next  general  elec- 
tion. Held  that  at  any  time  before  a  valid 
order  was  entered  granting  a  petition  filed 
under  the  constitutional  provision,  a  signer  of 
the  petition  had  a  right  to  withdraw  his  name, 
after  which  it  could  not  be  counted  to  make  up 
the  specified  number. 

Appeal  from  Circnlt  Court,  Charles  Mix 
County. 

Mandamus  by  the  state,  on  the  relation  of 
T.  B.  Andrews,  to  compel  O.  L.  Boyden  and 
others,  as  county  commissioners  of  Charles 
Mix  county,  and  the  board  of  comity  com- 
misioners  of  such  connty  and  another,  as 
county  auditor,  to  submit  the  question  of 
changing  the  county  seat  at  a  general  elec- 
tion. From  a  Judgment  dismissing  the  ap- 
plication, relator  appeals.    Affirmed. 

■Q.  P.  Earben,  for  appellant  French  & 
Orvte,  for  respondents. 

HANBY,  J.  Tills  Is  an  appeal  by  the  re- 
lator from  a  Judgment  dismissing  his  applica- 
tion for  a  peremptory  writ  of  mandamus 
commanding  the  defendants,  as  county  com- 
missloners,  to  submit  the  question  of  chan- 
ging the  location  of  the  connty  seat  at  the 
general  election  of  1904.  The  facts  as  found 
by  the  circuit  court  are  substantially  as  fol- 
lows: On  January  4,  1904,  T.  B.  Andrews 
presented  a  petition  to  the  board  at  Its  regu- 
lar session,  signed  by  1,S28  persons,  asking  to 
move  the  county  seat  from  Wheeler  to  Platte, 
and  for  an  order  submitting  the  proposition 
at  the  next  general  election.  On  the  same 
day  J.  W.  Lindsay  filed  a  statement  and  ask- 
ed for  time  in  which  purported  signers  of 
the  Platte  petition  might  be  heard.  Such 
statement  was  sworn  to  and  stated  that  a 
large  number  had  signed  the  Platte  petition 
under  a  misapprehension  of  facts,  giving  par- 
ticulars wherein  they  bad  been  misled  and 
the  names  of  the  signers  bo  misled.  Such 
statement  also  alleged  upon  Information  and 
belief  that  a  large  number  of  the  signers  of 
such  petition,  more  than  enough  to  reduce 
the  number  below  a  majority  of  the  voters  of 
tlie  connty,  were  induced  to  sign  It  by  reason 
of  false  and  fraudulent  representations  made 
by  the  persons  circulating  the  same.  It  also 
contained  the  allegation  that  several  hundred 
signers  of  such  petition  had  already  signed 
a  petition  to  the  board,  asking  and  demand- 
ing that  their  names  be  withdrawn  from  the 
Platte  petition,  and  that  a  large  number  of 
other  persons  who  had  signed  It  would  also 
petition  to  hare  their  names  withdrawn 
therefrom,  because  of  such  false  and  fraudu- 
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lent  representations.  It  was  thereupon 
agreed  by  and  between  the  board,  the  repre- 
sentatives of  Platte,  and  the  representatives 
of  Geddes,  that  before  the  board  would  act 
upon  such  petition,  Lindsay  and  Ward,  re- 
presentatives of  Oeddea,  would  be  given  an 
opportunity  to  prove  the  allegations  of  the 
above-mentioned  statement  On  January 
0th  the  board  proceeded  to  examine  the 
Platte  petition  and  found  the  same  to  be 
signed  by  1,523  men,  of  which  number  1,506 
were  found  to  be  legal  voters  of  the  county, 
and  the  board  also  determined  that  1,506 
signers  of  such  petition  constituted  a  majori- 
ty of  all  the  legal  voters  of  the  county,  but 
this  last  finding  was  omitted  from  Its  record. 
Thereupon  the  representatives  of  Platte  de- 
manded that  the  board  make  an  order  as 
prayed  in  their  petition,  which  was  refused 
as  not  In  accordance  with  the  agreement  to 
postpone  action  until  Lindsay  and  Ward  • 
should  have  an  opportunity  to  be  beard,  and 
thereupon  the  board  directed  notice  to  be 
served  on  Lindsay  and  Ward  that  they 
would  be  heard  at  i  o'clock  p.  m.  on  January 
7th.  Further  proceedings  having  been  sus- 
pended by  reason  of  a  temporary  Injunction, 
which  was  subsequently  dissolved,  on  Janu- 
ary 13th,  an  agreement  was  reached  between 
parties  representing  Platte  and  Geddes  that 
those  representing  the  latter  should  on  the 
following  day  file  tb^  withdrawals  from 
the  Platte  petition  and  that  the  board  would 
take  no  action  whatever  until  January  21st, 
at  1  o'clock  p.  m.  On  January  14tb,  a  re- 
monstrance against  granting  the  Platte  peti- 
tion, signed  by  573  voters  of  the  county,  who 
previously  had  signed  the  Platte  petition, 
was  filed  with  the  county  auditor,  the  board 
being  then  in  session,  in  which  It  was  stated 
that  the  persons  signing  such  remonstrance 
withdrew  their  names  from  the  Platte  peti- 
tion, and  at  the  same  time  a  petition  purport- 
ing to  be  signed  by  1,^  legal  voters  of  the 
county,  asking  for  the  removal  of  the  county 
seat  from  Wheeler  to  Geddes  and  for  an 
order  submitting  the  proposition  at  the  next 
general  election,  was  filed.  On  the  same  day 
another  similar  remonstrance  and  withdraw- 
al, signed  by  six  voters  who  previously  had 
signed  the  Platte  petition,  was  filed. 

On  January  20th,  the  circuit  court  Issued 
an  alternative  writ  of  mandamus  command- 
ing the  board  to  grant  the  Platte  petition  or 
show  cause  on  February  5th  why  It  had  not 
done  so.  This  writ  and  the  affidavit  on  which 
It  was  based  were  silent  as  to  the  aforesaid 
remonstrances  and  withdrawals.  It  was 
served  January  21st,  on  which  day  the  fol- 
lowing motion  was  made  and  carried:  "That 
board  obey  the  order  of  E.  G.  Smith,  Judge 
of  the  circuit  court,  and  the  petition  of  T.  B. 
Andrews  and  others,  for  removal  of  the  coun- 
ty seat  from  Wheeler  to  town  of  Platte,  be 
granted,  and  connty  auditor  be  instructed  to 
at  the  proper  time  have  the  necessary  ballots 
prepared  to  submit  this  proposition  to  the 
TOtera  of  this  county,  at  the  next  general 
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election."  On  January  26th,  a  writ  of  cer- 
tiorari was  Issued  by  tbe  circuit  court  com- 
manding the  board  and  auditor  to  certify 
and  return  all  proceedings  of  the  board  con- 
cerning tbe  removal  of  tbe  county  seat  from 
Wheeler  to  Platte;  all  proceedings  In  re- 
gard to  the  petition  for  removal  of  tbe  coun- 
ty seat  from  Wheeler  to  Geddes;  and  all 
papers  filed  and  proceedings  had  prior  to 
and  including  January  22d.  Return  to  this 
writ  having  been  made  on  March  26th,  the  cir- 
cuit court  rendered  its  Judgment  annulling, 
vacating,  and  setting  aside  the  order  of  the 
board  granting  the  Platte  petition  and  re- 
manding all  matters  connected  therewith  to 
the  board  for  such  further  proceedings  as 
might  be  proper  and  regular  under  the  au- 
thority of  the  board.  Thereafter,  on  April 
7th,  the  Platte  petition  was  again  considered 
by  the  board,  together  with  all  withdrawals 
.  therefrom,  and  It  was  found  and  determined 
that  such  petition,  not  counting  withdrawals, 
then  contained  the  names  of  1,566  voters,  60 
of  these  having  been  filed  April  5th,  and  that 
514  persons  who  had  previously  signed  such 
petition  had  withdrawn  therefrom,  leaving 
the  names  of  only  1,052  voters  thereon.  At 
the  same  time  the  board  found  and  determin- 
ed that  there  were  not  less  than  2,907  legal 
voters  In  the  county,  that  the  number  of  legal 
voters  remaining  on  the  Platte  petition,  after 
counting  withdrawals,  was  less  than' a  major- 
ity of  all  tbe  legal  voters  of  the  county,  and 
refused  to  grant  such  petition.  On  the  same 
day  the  board  proceeded  to  consider  the 
Geddes  petition  and  found  and  determined 
that  it  was  signed  by  1,855  legal  voters  of  tbe 
county,  57  of  whom  filed  their  petition  April 
5th;  that  there  had  been  no  withdrawals 
therefrom;  that  1,455  was  a  majority  of  all 
the  legal  voters  of  the  county;  and  thereup- 
on the  board  made  this  order:  "It  Is  there- 
fore ordered  that  the  question  of  the  removal 
of  the  county  seat  from  the  said  town  of 
Wheeler,  In  said  Chailes  Mix  county,  to  the 
town  of  Oeddes,  in  said  county,  be  submitted 
to  the  electors  of  said  Charles  Mix  county 
at  the  next  general  election  to  be  held  in  this 
county,  and  that  the  auditor  be  instructed  to 
prepare  at  tbe  proper  time  ballots  so  as  to 
give  the  voters  of  said  Charles  Mix  county  a 
chance  to  vote  on  said  proposition."  No  ap- 
peal from  the  order  of  the  board  denying  the 
Platte  petition,  or  from  its  order  granting  the 
Geddes  petition,  was  taken,  and  no  proceed- 
ings of  any  kind  instituted  for  the  purpose  of 
reviewing  its  action  In  either  of  such  matters. 
After  the  certiorari  case  above  mentioned 
was  decided,  the  circuit  court  rendered  judg- 
ment granting  a  peremptory  writ  of  manda- 
mus commanding  the  board  to  so  amend  Its 
records  as  to  show  "that  on  January  0,  1004, 
the  board  found  and  determined  that  the 
Platte  petition  contained  a  majority  of  the 
legal  voters  of  said  county,"  which  judgment 
was  affirmed  by  this  court  on  September  12, 
1904.  State  t.  Boyden,  18  S.  D.  388,  103  N. 
W.  703. 


Tbe  law  governing  the  official  conduct  of 
the  defoidants  Is  thus  prescribed  by  tlie  state 
Constltntlon :  "Whenever  a  majority  of  tbe 
legal  voters  of  any  organized  county  shall 
petition  the  board  to  cl^mge  the  location  bf 
the  county  seat  which  has  once  been  located 
by  a  majority  vote,  specifying  the  place  to 
which  It  Is  to  be  changed,  said  board  shall 
submit  tbe  same  to  the  people  of  tbe  said  coun- 
ty at  the  next  general  election."  Article  9, 1 3. 
The  established  rules  of  construction  ai^U- 
cabie  to  statutes  also  apply  to  the  constTDC- 
tion  of  Constitutions.  8  Cyc  729 ;  Davenport 
V.  Blrod  (8.  D.)  107  N.  W.  833.  Under  stat- 
utes defining  the  duty  of  county  commis- 
sioners with  respect  to  submitting  the  ques- 
tion of  relocating  county  seats.  In  language 
substantially  the  same  as  that  onployed  in 
our  Constitution,  It  has  been  held  that  tbe 
signers  of  such  petitions  have  a  right  to 
withdraw  their  names  at  any  time  before 
final  action  has  been  taken  thereon,  and  that 
withdrawn  names  cannot  be  counted  to  make 
a  valid  petition.  La  Londe  v.  Board  (Wis.) 
49  N.  W.  960 ;  State  v.  Nemaha  County  (Neb.* 
4  N.  W.473;  Statev.Eggleston  (Kan.)  10 
Pac.  8.  In  lia  londe  v.  Board,  snpra,  tbt 
court  said:  "The  learned  circuit  judge  held 
that  the  board  bad  the  right  to  allow  persons 
who  had  signed  the  i>etitIon  to  withdraw 
their  names  therefrom,  or  to  strike  their 
names  from  tbe  petition,  when  requested  so 
to  do  by  tbe  signers,  before  the  petition 
was  finally  acted  upon  by  the  board.  Was 
that  a  correct  view  of  the  matter?  We  think 
it  was,  and  that  It  was  in  accord  with  reason 
and  common  sense.  For  what  valid  objection 
Is  there,  either  in  law  or  on  grounds  of  pnlh 
lic  policy,  against  allowing  a  person  wbo  has 
signed  a  petition  asking  for  a  repioval  of 
the  county  seat  from  withdrawing  bis  name 
from  the  petition  before  It  Is  acted  upon  b; 
the  board?  As  the  learned  counsel  tor  the 
defendants  say,  a  person  may  have  beoi  de- 
ceived or  entrapped,  or  through  Inadvertence 
or  thoughtlessness  may  have  signed  such  a 
petition,  and,  on  reflection,  and  before  ac- 
tion is  taken  on  it,  may  desire  to  correct  his 
action,  and  withdraw  bis  name  Wliy  should 
he  not  have  the  right  and  privilege  of  doing 
so?  An  intelligent  man,  acting  deliberatelv 
and  understandingly,  may  change  his  mind 
on  such  a  question,  and  conclude  he  lias  made 
a  mistake  In  asking  for  a  change  of  tbe 
county  seat,  and  that  the  public  interest  will 
be  promoted  by  having  tbe  county  seat  re- 
main where  It  is.  All  this  is  plain  and  ob- 
vious to  any  one  reflecting  on  the  subject 
The  statute  goes  xtgon  the  theory  that  two- 
Qftbs  of  the  legal  voters  desire  and  ask  for  a 
change,  and  that  the  question  be  submitted  to 
a  vote  of  the  electors,  manifesting  their  wisb 
by  signing  their  petition  tor  that  purpose,  and 
that  this  wish  continues  to  the  time  tbe  board 
acts  upon  tbe  petition.  The  law  goes  upon 
that  theory.  It  Is  not  Its  intaition  or  purpose 
.to  subject  the  people  of  the  county  to  the  ex- 
pense and  excitement  of  an  election  unless 
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the  request  of  two-flftbs  of  tbe  legal  Totera 
favor  and  ask  for  the  same,  and  there  is  no 
good  reason  why  a  person  who  has  volun- 
tarily signed  tbe  petition  should  not  have 
the  right  to  wlthdAr  his  name  before  the 
board  finally  acts  upon  It  If  he  does  so  with- 
draw It,  or  ask  that  it  be  atrldcen  from  the 
petition,  it  la  plain  It  cannot  be  counted  to 
make  up  the  specified  number. 

This  conclusion  Is  the  only  one  we  are  able 
to  entertain  under  our  statute,  and  our  view 
upon  the  question  is  sustained  by  the  de- 
cisions In  other  states  on  similar  or  analo- 
gous provisions.  Hays  v.  Jones,  27  Ohio  St. 
218;  Duttoi  V.  Village  of  Hanover.  42  Ohio 
St  215;  Hord  v.  Elliott  33  Ind.  220;  Mayor, 
etc.,  V.  State,  67  Ind.  162 ;  Black  v.  Campbell, 
112  Ind.  122, 13  N.  B.  409;  State  v.  Eggleston, 
34  Kan.  714,  10  Pac.  3:  Id.,  87  Kan.  426,  16 
Fac.  606;  State  v.  Nemaha  Co.,  10  Neb.  82,  4 
N.  W.  373."  And  in  State  v.  Namaha  County, 
supra,  this  language  Is  used:  "Any  or  all 
of  the  signers  of  such  a  petition  may  with- 
draw their  names  at  any  time  before  It  Is 
presented  to  the  board  of  county  commis- 
sioners. Their  action  in  signing  the  same 
Is  entirely  voluntary,  and  if  they  withdraw 
their  names,  either  directly  by  erasure  from 
the  petition,  or  by  signing  a  remonstrance 
against  calling  said  election,  their  n&mes 
cannot  be  counted  by  the  commissioners  as 
petltlonera  And  If  parties  have  been  Induced 
by  misrepresentations  to  sign  such  petition, 
tliey  may  undoubtedly  go  before  the  board 
and  state  the  facts  as  to  such  misrepresen- 
tations, and  demand  that  their  names  l>e 
stricken  from  the  petition,  or  not  counted  as 
petitioners.  The  commissioners  should  not 
call  an  election  for  such  purpose  unless  they 
And  at  the  time  of  calling  said  election  that 
more  than  three-fifths  of  the  voters,  as  shown 
by  the  return  of  the  last  general  election,  are 
then  petitioners  for  such  election.  It  is  not 
tbe  Intention  of  the  law  to  subject  the  people 
of  a  county  to  expense,  annoyance,  and  ani- 
mosities not  infrequently  attending  an  elec- 
tion for  the  relocation  of  a  county  seat  un- 
less It  appears  that  the  requisite  number  of 
voters  are,  at  the  time  of  calling  the  same, 
in  favor  of  such  election.  The  petition  Is 
only  a  means  of  determining  that  at  least 
three-fifths  of  the  legal  voters  of  the  county 
are  in  favor  of  the  relocation  of  a  county 
seat  and  that  an  election  called  for  the  pur- 
pose of  submitting  such  question  to  tbe  people 
of  the  county,  will,  in  all  probability,  result 
In  the  relocation  of  the  county  seat"  On 
January  2l8t  when  the  board  made  the  order 
granting  the  Platte  petition,  which  was  sub- 
sequently annulled  by  the  circuit  court,  such 
petition,  by  reason  of  withdrawals,  no  longer 
contained  the  names  of  a  majority  of  the 
legal  voters  of  the  county  and  there  was  a 
petition  on  file  containing  the  names  of  a 
majority  of  the  legal  voters  asking  to  have 
the  county  seat  removed  to  Geddes. 

But  one  prcq>OBltlon,  specifying  the  place 
to  which  the  connty  seat  should  be  removed. 


could  be  submitted.  Therefore  the  action  of 
the  board  In  granting  the  Platte  petition  was 
clearly  erroneous,  if  not  void,  and  the  Geddes 
petition  should  have  been  granted  at  that 
time.  Furthermore,  the  effect  of  the  judg- 
ment of  the  circuit  court  which  annulled  the 
order  granting  the  Platte  petition  cannot  be 
avoided.  Such  Judgment  remanded  the  sev- 
eral petitions  for  final  action,  which  properly 
resulted  In  the  granting  of  the  Geddes  peti- 
tion. This  is  clearly  so,  notwithstanding  the 
board  was  required  to  record  Its  determina- 
tion that  the  Platte  petition  originally  con- 
tained a  majority  of  the  legal  voters  of  the 
county.  Final  action  was  not  taken  until  a 
valid  order  was  entered  granting  one  or  the 
other  of  the  pending  petitions.  Until  that 
was  done  the  board  possessed  the  power  to 
allow  withdrawals,  to  strike  illegal  names 
from  either  petition  and  to  reconsider  any 
action  previously  taken.  Having  ultimately 
ascertained  that  a  majority  desired  to  have 
the  Geddes  proposition  submitted.  It  was  im- 
possible for  the  Platte  proposition  to  be 
submitted  at  the  1904  general  election,  and 
the  granting  of  an  application  for  a  peremp- 
tory writ  requiring  such  submission  would 
have  been  clearly  erroneous. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


PHILLIPS  V.  JACOBS  et  al. 
(Supreme  Court  of  Michigan.     July  23,  1906.) 

1.  Bqnrrr—PLEADiHO—DxMDBBEB— Joint  De- 

IfURBEBS. 

Where  a  demurrer  to  a  bill  In  equity  is 
Joint,  and  not  several,  it  cannot  be  sustained, 
except  upon  grounds  that  are  good  as  to  all  of 
the  defendants. 

[Ed.  Note. — For  cases  In  point,  see  vol.  19, 
C^nt  Dig.  Equity.  S  604;  vol.  39,  Cent  Dig. 
Pleading,  S  463.] 

2.  Accounting  —  Gbounos  —  Frattd  —  Cou- 

PLAINT— SDWICIENCV. 

Complainant  in  equity  alleged  that  he  sold 
his  stock  in  tlie  corporation  defendant  to  one 
of  the  other  defendants,  under  a  contract  where- 
by complainant  was  to  receive  a  certain  sum  as 
liquidated  damages,  if  such  defendant  within  a 
specified  time  sold  such  stock  for  less  tlian  a 
certain  amount,  and  that  complainant  should 
be  entitled  to  certain  dividends  which  should 
liave  been  previously  paid,  but  had  been  held 
up  on  account  of  a  suit  brought  by  complainant 
against  the  corporation  and  its  president;  that 
such  defendant  had  sold  tbe  stock  in  violation 
of  the  agreement  to  the  president  of  tlie  com- 
pany, who  had  knowledge  of  the  contract  and 
that  through  the  fraud  and  misconduct  of  the 
president  who  was  made  a  defendant,  dividends 
to  which  complainant  was  entitled  had  been 
withheld;  and  that  plaintiff  had  been  denied 
a  ri^ht  to  participate  In  the  proceeds  of  a  sale 
arismg  from  tlie  property  of  the  corporation. 
Held,  tliat  the  bill  stated  a  cause  for  equitable 
relief. 

Appeal  from  Circuit  Court  Wayne  County, 
In  Chancery;  Morse  Rohnert  Judge. 

Suit  by  Harry  Phillips  against  Abraham 
Jacobs  and  others.  From  a  decree  sustaining 
a  demurrer  to  the  bill,  complainant  appeals. 
Reversed. 


Digitized  by  CjOOQIC 


900 


108  NOIITHWESTERN  REPORTER. 


(Midi. 


Argued  before  McALVAT,  GRANT,  BLAIR, 
MONTGOMERY,  and  HOOKER,  JJ. 

Adolph  Sloman  (Edmund  Sloman,  of 
counsel),  tor  appellant  Maybury,  Lucking, 
Emmons  &  Helfman,  tor  appellees. 

McALVAY,  J.  Complainant  filed  his  bill 
in  the  Wayne  circuit  court,  in  chancery,  set- 
ting torth  that  defendant  electric  company  la 
a  Michigan  corporation  engaged  In  furnish- 
ing electric  lights,  beat,  and  power  to  private 
consumers  in  the  city  of  Detroit,  with  a  cap- 
ital stodc  of  $20,000,  represented  by  800 
shares  of  a  par  value  of  $25  each;  tliat  on 
March  4, 1903,  be  was  owner  of  100  shares  of 
said  stock;  that  defendant  Jacobs  was  pres- 
ident, treasurer,  and  a  director  of  said  com- 
pany, and  guilty  of  misconduct  in  the  affairs 
of  said  company,  whereby  he  was  seeking  to 
acquire  ownership  and  control  of  the  prop- 
erty thereof,  and  unlawfully  acquire  the 
stock  of  other  holders,  to  prevent  which  com- 
plainant on  December  23,  1902,  filed  a  bill  of 
complaint  in  said  court  against  Jacobs  and 
said  electric  company  praying,  among  other 
things,  for  an  accounting;  that  the  issue  of 
160  shares  of  stock  to  Jacobs  be  declared 
void;  that  the  title  to  a  lot  on  which  the  com- 
pany's plant  was  situated  be  declared  to  be 
its  property,  and  Jacobs  be  decreed  to  deed; 
that  an  injunction  issue  restraining  defend- 
ants from  increasing  capital  stock  and  from 
ratifying  certain  former  illegal  acts;  and  that 
a  receiver  be  appointed.  An  Injunction  was 
granted,  and  on  a  hearing  of  motions  to  dis- 
solve the  injunction  and  to  appoint  a  re- 
ceiver the  latter  motion  was  denied  and  the 
injunction  modified  to  permit  the  increase 
of  the  capltnl  stock  of  the  electric  company 
by  the  stockholders  and  directors,  if  voted 
according  to  law;  also  to  permit  the  rescind- 
ing of  a  resolution  relative  to  the  issue  of 
100  shares  of  stock  and  additional  compensa- 
tion of  officers;  also  to  make  a  deed  of  cer- 
tain real  estate  on  payment  of  $2,000.  This 
former  bill  of  complnlnt  and  the  order  of 
the  court  are  set  forth  In  full  and  made  a 
part  of  complainant's  bill  of  complaint  in 
the  suit  at  bar,  which  further  alleges  that 
after  the  order  of  the  court  above  referred 
to  was  made  in  that  suit  certain  propositions 
for  settlement  were  made  in  writing  to  Ja- 
cobs on  the  snggestlon  of  the  trial  judge. 
These  propositiona  were  not  accepted,  and 
no  settlement  was  made.  Afterwards,  on 
January  17,  1908,  Jacobs  was  re-elected  presi- 
dent and  treasurer  for  the  ensuing  year, 
with  other  officers  favorable  to  his  manage- 
ment Complainant  avers  that  previous  to 
the  time  of  the  alleged  misdoings  of  Jacobs 
the  electric  company  had  declared  semian- 
nual dividends  to  Its  stockholders,  and  that 
for  six  months  prior  to  the  last  election  had 
made  very  large  profits  which  belonged  to 
the  stockholders.  Including  complainant,  and 
In  the  osnal  conrse  of  its  business,  but  for 
the  mlscondnct  of  Jacobs,  would  have  been 
paid  as  a  dividend  in  said  month  of  January, 


of  which  complainant's  share  would  have  be@ 
more  than  $1,000,  and  that  this  action  wa 
brought  about  by  Jacobs  for  the  purpose  <A 
compelling  complains^  to  withdraw  hii 
former   suit 

Complainant  avers,   further:     That   afte> 
wards,  on    March    4,    1903,    the    defendan: 
Rosenthal  entered  Into  the  following  agr««- 
ment  with  him  for  the  sale  of  bis  said  st  '.:t 
in  the  electric  company:    "This  agreeunt 
made  this  4tb  day  of  March,  1903,  between 
Harry  G.  Phillips,  of  Chicago,  Illinois,  aod 
Julius  P.   Rosenthal,   of   Detroit,    llichigcji. 
to  wit:    Said  Phillips  hereby  agrees  to  f^ 
and  said   Rosoithal    hereby    agrees    to  bqr 
said  Phillips'  one  hundred  (100)    shares  oF 
stock  in  the  East  Side  Electric  Company,  f-.-r 
the  sum  of   five   thousand   ($5,000)    doUors. 
and   the   agreements   hereinafter    set    fortli. 
payable    as    follows:    Thirty-three    hundred 
($3,300)  dollars  in  cash  this  day  on  the  de- 
livery of  the  shares  of  stock,  together  with 
four  notes  of  four  hundred  twenty-five  ($42.1  • 
dollars  each,  payable  three,   six,  nine,  aci 
twelve   months,    respectively,    all    of    whki 
are  to  bear  Interest  at  six  per  cent.  (6%)  per 
annumv  and  be  indorsed  by  a    party    satis- 
factory to  said  Phillips;   It  being  understocNl 
and  agreed  that  the  semiannnal   dividendi 
whidb  would  have  been  payable  In  Januaiy, 
1903,  and  which  was  held  up  on  acconnt  of 
the  pending  of  the  suit  hereinafter  set  fortli, 
shall  belong  to  said  I'hillips,  and  the  same 
and  all  dividends  to  date,  when  received  bj 
said  Rosenthal,  shall  be  paid  over  to  Ea:d 
Phillips.    As  a  further  consideration  for  saM 
sale,    said   Rosenthal   agrees    to    procure  t 
stipulation  from  the  defendants  In  the  case 
pending  In  the  Wayne  circuit  court,  in  chan- 
cery, in  which  said  Fhllllps  Is  complainant 
and  Abraham  Jacobs    and    the    East    Side 
Electric  Company  are  defendants,   that  the 
same  may  be  discontinued  wltbont  costs  to 
either  party.    As  a  fm-ther  consideration  said 
Rosenthal  agrees  not  to  sell  said  shares  of 
stock,  or  any  thereof,  within  two  years  from 
this  date,  for  less  than  the  purchase  price 
aforesaid,    without   the    written    consent  of 
Phillips;  and  it  is  agreed  that  the  sum  of 
five  hundred  ($500)  dollars  shall  be  considtf- 
ed  as  a  measui^e  of  damages  sustained  br 
said  Phillips,  as  and  for  his  liquidated  daai- 
ages  for  the  violation  by  said  Rosenthal  of 
said     last-mentioned     agreement     and    the 
right  to  recover  sudi  damages  aforesaid  shall 
be  deemed  to  have  accrued  whenev^  said 
Rosenthal  shall  sell  or  dispose  of  said  shares 
of  stock,  or  any  of  them,  at  a  less  price  than 
hereinbefore   set  forth.    Executed   In  dupli- 
cate tai  the  City  of  Detroit  the  day  and  year 
above    written.    Harry    O.    Phillips.    JuUtb 
P.  Rosenthal."    That  shortly  after  the  sale 
and  transfer  of  this  stock,  without  the  knowl- 
edge or  consent  of  complainant   Rosenthal 
sold  and  transferred  to  Jacobs  all  of  said 
stock  for  a  price  less  than  that  stipulated  in 
said  agreement,  wherry  complainant  claims 
he  is  entitled  to  enforce  the  provision  for 
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damages  stipulated,  and  that  said  sale  was 
made  to  Jacobs  with  fall  knowledge  of  said 
agreement  and  its  terms.  Fuitber,  that  Ja- 
cobs, after  the  purchase  of  said  stock  from 
Rosenthal,  being  In  full  control  of  the  elec- 
tric company,  caused  and  procured  all  of  Its 
franchises,  property,  and  effects  to  be  dispos- 
ed of  to  the  Edison  Illuminating  Company,  a 
competitor,  for  the  consideration  of  upwards 
of  $100,000,  and  has  appropriated  to  himself 
practically  all  of  the  proceeds,  including  the 
dividends  and  profits  belonging  to  complain- 
ant on  account  of  his  shares  of  stock  at  the 
time  of  making  the  agreement  with  Rosen- 
thal. 

Complainant  claims  that  the  electric  com- 
pany and  Jacobs  hold  the  same  In  trust  for 
bim,  and  he  is  entitled  to  an  accounting  with 
tbem ;  that  his  demand  for  such  accouutlni; 
has  been  ignored ;  that  by  reason  of  said  sale 
of  stock,  so  made  by  Bosenthal  as  aforesaid, 
complainant  Is  entitled  to  recover  from  him 
the  penalty  provided  by  said  agreement  He 
prays  for  an  accounting  with  defendants  elec- 
tric company  and  Jacobs;  that  defendant 
Bosenthal  be  decreed  either  to  pay  him  the 
$500  penalty  agreed  upon,  or  that  the  sale 
of  said  stock  to  Rosenthal  be  rescinded,  and 
the  title  thereto  be  declared  to  be  in  com- 
plainant, upon  the  payment  back  by  him 
of  the  purchase  price;  that  it  may  be  decreed 
that  at  the  time  be  sold  to  Rosenthal  his 
shares  of  stock  participate  In  the  profits  then 
earned,  and  also  in  the  profits  arising  from 
the  sale  of  the  company's  property,  and  that 
defendants,  or  such  of  them  as  the  court  may 
decree,  be  required  to  pay  over  the  same 
to  him.  The  bill  asks  that  each  defendant  be 
required  to  answer  numerous  Interrogatories 
aa  set  forth  therein. 

To  this  bill  of  complaint  all  of  the  defend- 
ants In  this  suit  Joined  In  a  demurrer,  which 
by  permission  of  the  court  was  amended. 
Complainant  objected  to  the  amended  de- 
murrer for  the  reason  that  It  came  too  late 
and  included  new  grounds  for  demurrer,  and, 
farther,  that  It  was  Joint,  and  not  several, 
that  the  grounds  of  demurrer  were  not  open 
to  all  of  the  defendants,  and  that  the  allega- 
tions were  not  sufficiently  specific.  Upon  a 
hearing  on  the  demurrer  as  amended.  It  was 
Bustalned  by  the  court,  and  a  decree  entered 
dismissing  the  bill  of  complaint.  From  this 
decree  complainant  has  appealed. 

There  Is  no  force  in  the  claim  of  complain- 
ant that  the  court  had  no  authority  to  allow 
the  amendments  to  the  demurrer.  It  was 
within  the  discretion  of  the  trial  Judge.  The 
demurrer  being  Joint  and  not  several.  It  can- 
not be  sustained,  except  upon  grounds  that 
are  good  as  to  all  of  the  defendants.  It  will 
therefore  be  necessary  to  consider  only  the 
following  grounds  of  demurrer:  (1)  That 
complainant  Is  not  entitled  to  relief  In  eqnity. 
(2)  That  he  has  an  adequate  remedy  at  law. 

Complainant  In  his  brief  claims  that  under 
his  bill  of  complaint  he  Is  euUtled  "(1)  to 
the  dividend  on  100  shares  of  stock  which  waa 


earned  prior  to  the  sale,  but  which  through 
the  fraudulent  and  unlawful  domination  of 
defendant  Jacobs  was  not  declared  or  paid; 
(2)  that  Inasmuch  as  Rosenthal  in  selling  to 
Jacobs  these  shares  for  less  than  permitted 
under  the  contract,  violated  the  contract,  cmn- 
plalnant  was  entitled  to  rescind;  or  (3)  that 
the  court  decree  the  payment  by  Rosenthal 
of  the  liquidated  damages  fixed  by  the  con- 
tract" The  bill  of. complaint  In  Its  fonn 
Is  peculiar,  and  is  claimed  by  complainant 
to  be  in  the  nature  of  a  bill  of  revivor  and 
supplement  Under  what  theory  It  may  be 
considered  a  bill  of  revivor  Is  not  pointed 
out  As  we  understand  the  situation  the 
former  case,  although  not  formally  discon- 
tinned,  has  to  all  Intents  and  purposes  been 
abandoned;  complainant  having  disposed  of 
all  his  stock  In  the  corporation.  The  only 
possible  theory  of  revivor  must  be  that  the 
case  abated  when  complainant  sold  his  stock 
to  Bosenthal  and  entered  into  the  contract  re- 
taining the  dividends  to  date  of  sale;  that, 
Rosenthal  having  defaulted  in  his  contract, 
complainant  by  virtue  of  his  right  to  the 
said  dividends  and  his  claimed  right  to  re- 
scind the  contract,  may  revive  that  suit,  and 
litigate  matters  therein  at  Issue,  supplement- 
ed by  the  new  matters  set  up  in  the  bill  of 
complaint  in  'this  salt  We  think  that  the 
claim  that  this  is  a  bill  of  revivor  and  sup- 
plement tends  to  confuse  the  real  Issues  in 
the  case.  This  Is  an  original  bill  In  equity, 
and,  except  as  a  matter  of  history  and  state- 
ment of  claims  of  complainant,  the  bill  of 
complaint  In  the  former  case  set  up  in  this  bill 
is  of  little  benefit  All  necessary  matter  in 
relation  to  that  suit  and  the  claimed  fraudu- 
lent conduct  of  defendant  Jacobs  could  have 
been  stated  in  a  paragraph. 

The  foundation  of  this  suit  Is  the  contract 
between  complainant  and  Rosenthal,  coupled 
with  the  claimed  fraudulent  conduct  of  de- 
fendant Jacoljs.  Relief  Is  sought  because 
Rosenthal  sold  the  stock  In  question  to  Jacobs 
contrary  to  the  terms  of  his  contract  of  pur- 
chase from  complainant,  and  that  Jacobs, 
with  full  notice  of  those  stipulations,  has 
fraudulently  refused  to  allow  dividends  to  be 
declared,  and  refused  to  recognize  complain- 
ant's right  to  a  share  of  the  profits  realized 
on  the  sale  of  the  company's  property.  While 
it  may  be  doubtful  whether  complainant  Is 
entitled  to  rescind  the  contract  of  sale  of 
his  stock  to  Rosenthal,  and  to  participate  In 
such  share  of  the  profits  to  which  stock  might 
be  entitled,  arising  from  the  sale  of  the  en- 
tire property  of  the  corporation,  yet.  If  from 
an  examination  of  the  bill  of  complaint  It 
appears  that  he  Is  entitled  to  equitable  re- 
lief on  any  grounds,  the  demurrer  cannot  be 
sustained.  The  defendant  company,  after 
Jacobs  acquired  complainant's  stock,  with 
knowledge  of  his  reserved  Interest,  sold  Its 
entire  material  assets.  It  Is  no  longer  operat- 
ing a  business.  Whatever  of  undivided  prof- 
Its  It  had  belonging  to  complainant  are  still 
retained.    The  allegations  of  the  bill  are  to 
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be  taken  as  true.  Oomplainant  never  parted 
with  his  Interest  in  dividends  which  hia  stock 
had  earned.  These,  through  the  alleged 
frandnlent  manipulation  of  an  officer  of  the 
company  who  dominated  ita  affairs,  have  been 
withheld.  His  rights  are  ignored.  Defendant 
Jacobs  and  the  other  officers  of  defendant 
company  have  refused  to  declare  a  dividend. 
Complainant  sets  up  fraud  and  misconduct, 
and  asks  for  an  accountfng.  It  appears  to  us 
that  upon  these  grounds  a  cause  for  equitable 
relief  Is  stated  In  the  bill  of  complaint 

The  decree  of  the  court  sustaining  the  de- 
murrer and  dismissing  complainant's  bill  is  re- 
versed, with  costs,  and  the  case  Is  remanded, 
giving  defendants  20  days  to  answer  the  bill 
of  complaint 


McOUIRE  V.  CHICAGO.   B.   ft  Q.   R.   00. 

(Supreme  Court  of  Iowa.     July  14,  1908.) 

1.  STATtJTES— Amendment— CONSTBUonoN. 

Unless  the  contrary  intent  la  clearly  indi- 
cated, an  amended  statute  is  to  be  construed  as 
if  the  original  statute  had  lieen  repealed,  and 
a  new  and  independent  act  in  the  amended  form 
had  been  adopted. 

[Ed.  Note. — For  cases  in  point  see  voL  44, 
Cent  Dig.  Statutes,  {  311.] 

2.  Samc— Title. 

The  title  of  a  statute,  which  simply  names 
or  descrittes  itself  as  an  amending  act,  without 
stating  the  specific  character  or  substance  of  the 
amendment,  is  sufficient 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  {  138.] 

3.  Same— Gebmane  Pbovisions. 

Code,  i  2071,  In  its  original  form,  im- 
posed a  liability  on  railway  cortiorations  in 
favor  of  their  employes  for  injuries  through 
the  negligence  of  fellow  servants,  regardless  of 
any  contract  restricting  such  liability,  after 
which  it  was  amended  (Acts  27th  Gen.  Assem.  p. 
33,  c.  49),  so  as  to  provide  that  no  contract 
of  Insurance,  relief,  or  indemnity,  in  case  of 
injury  or  death,  entered  into  prior  to  the  in- 
jury tietween  the  person  so  injured  and  such 
corporation,  or  any  other  person  or  associa- 
tion, etc.,  should  be  a  defense  to  any  action 
brought  under  such  section.  Held,  that  the 
provisions  of  the  amendment  were  germane 
to  those  of  the  original  act,  and  were  therefore 
properly  covered  by  a  title  reciting  that  the 
amendment  was  "An  act  to  amend  Code,  S 
2071." 

[Ed.  Note. — ^For  cases  in  point  see  vol.  44, 
Cent  Dig.  Statutes,  i  157.] 

4.  CoKBTrrDTioNAi,  Law— Validity  op  Stat- 
utes—I^ovinck  OF  Court. 

It  is  not  the  province  of  the  court.  In 
determining  the  constitutionality  of  a  statute, 
to  pass  on  the  policy,  wisdom,  or  juntice  thereof, 
or  on  the  expediency  of  its  enactment 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  {  131;  vol.  44, 
Cent  Dig.  Statutes,  {  So.] 

6.  Same. 

A  statute  will  not  be  declared  unconstitu- 
tional, except  when  it  violates  such  instrument 
"so  clearly,  palpably,  and  plainly"  as  to  leave 
no  reasonable  doubt. 

[E!d.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  {  46;  voL  44, 
Cent  Dig.  Statutes,  {  5C.] 


8.  Samb  — PowBBS  or  States— IiBOisi.ATiTE 

POWKB. 

Subject  to  the  authority  cxpreasly  or  bj 
necessary  inference  ddegatel  to  the  fedoa: 
government  the  state  has  aoratagn  legisUtive 

Sower  over  all  subjects  except  such  ■•  are  witb- 
eld  from  It  by  the  state  Ooaatitntioa. 
[Ed.  Note. — For  cases  in  point  aee  toL  10. 
Gent  Dig.  Constitutional  Law,  {  30;  toL  41. 
Cent  Dig.  Statutes,  {  3.] 

7.  Same— "Pebsow"— CoBPOBATrowB. 

A  corporation  is  a  "person,"  witbin  the 
fourteenth  amendment  of  the  federal  Constitii- 
tion,  and  as  such  may  not  rightfully  be  denied 
the  protection  of  the  laws  of  the  state  on  eqcal 
terms  with  all  others  under  like  circnmstanea 
and  conditions. 

[Ei.  Note. — For  cases  in  point  aee  voL  10, 
Cent  Dig.  Constitutional  Law,  |  C80.] 

8.  Same— Fnifobmitt. 

Acts  27th  Gen.  Assem.  p.  33,  c.  49,  unend- 
ing Code,  i  2071,  making  every  corporation 
operating  a  railway  liable  for  injuries  to  a  serv- 
ant caused  by  the  n^ligence  of  a  fellow  servaDt. 
regardless  of  any  contract  of  insurance,  relief, 
benefit  or  indemnity  entered  Into  prior  to  tlit 
Injury  between  the  persons  so  injured  and  sods 
corporation,  or  any  other  person  or  aaaodatior 
acting  for  the  corporation,  operated  equal); 
on  all  railroad  companies  within  the  state, 
which  constituted  a  proper  subject  of  classifies- 
tlon,  and  was  therefore  not  unconstitutional,  u 
a  violation  of  the  equality  clause  of  the  federal 
Constitution. 

[Ed.  Note. — For  cases  in  point  see  vol.  10, 
Cent  Dig.  ConsUtuUonal  Law,  f  702.] 

9.  Sauk— Police  Poweb  —  Libebtt   or  Cos- 

TBACT. 

Such  section  as  amended  constituted  a  prop- 
er exercise  of  the  state's  police  power,  sod 
was  therefore  not  objectionable  as  an  anconstita- 
tional  restriction  on  the  railroad's  liberty  of 
contract 

[Ed.  Note. — For  cases  in  point  see  voL  10. 
Cent  Dig.  Oonstitutional  Law,  S  157.] 

10.  Same— Oblioatior  or  Cohtbacts — Cobpo- 

BATIORS— POWEBS— RB6UI,ATI0N. 

Since  a  corporation  haa  no  rigbts  except 
those  with  which  it  is  endowed  b^  the  lawmak- 
ing power,  and  the  power  of  creation  necessarily 
Implies  the  power  of  regulation,  the  state  has 

gower  to  pass  regulatory  legislation  wibch  is 
inding  on  both  foreign  and  domestic  corpora- 
tions, regardless  of  whether  the  right  of  charter 
amendment  was  reserved. 

[Ed.  Note. — For  cases  in  point  see  voL  10, 
Cent  Dig.  Oonstitutional  Law,  f  362.] 

11.  COMMESCE— INTEBSTATE    COMMKBCK  —  COB- 

PORATioNS— Regulation  by  State. 

The  fact  that  a  railroad  corporation  is  en- 
gaged in  interstate  commerce  does  not  exempt 
it  from  control  by  the  state  in  respect  to  all 
business  done  therein  not  directly  connected  witi 
traffic  between  the  states. 

[Ed.  Note. — ^For  cases  in  point  aee  voL  10, 
Cent  Dig.  Commerce,  &§  77-8G.] 

Ladd  and  Bishop,  JJ.,  dissenting. 

Appeal    from    District   Court,    Appanoose 
County;  M.  A.  Roberts,  Judge. 
The  opinion  states  the  case.    Reversed. 

C.  F.  Howell  and  C.  H.  Elgin,  for  appellant 
H.  H.  Trimble,  Palmer  Trimble,  F.  S.  Payne, 
and  J.  \V.  Blythe,  for  appellee. 

WEAVER,  J.  The  plalntlfTs  petition  at  law 
alleges  that  while  In  the  service  of  the  ds- 
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fendant  railway  company  as  brakeman  and 
wblle  in  tbe  exercise  of  reasonable  care  for 
his  own  safety,  he  was  seriously  and  per- 
manentiy  Injured  by  reason  of  the  negligence 
of  a  co-employft  In  the  management  of  the 
train  on  which  he  was  employed,  and  he 
asIiB  to  MCOTer  damages  in  the  sum  of  $2,000. 
As  a  bar  to  the  plaintiff's  right  of  recovery 
the  defendant  alleges  that  at  the  time  of  the 
accident  in  which  plaiutlfT  wad  injured  he 
was  a  meml>er  of  tbe  Burlington  Relief 
Department,  an  association  organized  by  the 
defendant  and  Its  employ^  (the  rules  and 
regulations  of  which  are  made  a  part  of  the 
answer),  and  that  by  reason  of  such  mem- 
bership the  plaintiff  became  entitled  to  re- 
cover certain  benefits,  and  that  he  did  In 
fact  receive  from  the  association  on  that  ac- 
count tbe  aggregate  sum  of  $822.  It  Is  fur- 
ther alleged  that  by  the  terms  of  the  contract 
embodied  In  the  Relief  Department  regula- 
tions plaintiff  had  an  election  to  accept  said 
benefits,  or  to  waive  them  and  insist  upon 
bis  claim  against  tbe  defendant  for  dam- 
ages, but  he  was  not  entitled  to  both,  and 
that  by  reason  of  his  acceptance  of  such 
benefits  he  Is  now  estopped  to  recover  any- 
thing in  this  action.  The  answer  further 
asserts  that  the  provisions  of  Code,  f  2071, 
as  amended  by  the  Twenty-Seventh  General 
Assembly  (Acts  27th  Assem.  p.  33,  c  49), 
have  no  effect  to  bar  or  estop  the  defend- 
ant from  relying  upon  the  defense  above 
stated,  because  said  amendment  Is  In  con- 
travention of  the  Constitution  of  the  United 
States  and  the  Constitution  of  the  State  of 
Iowa.  A  demurrer  to  the  answer  having  been 
overruled,  the  plaintiff  appeals. 

Hie  questions  suggested  by  tbe  record  and 
argued  by  counsel  may  be  condensed  as  fol- 
lows: (1)  Assuming  the  truth  of  the  mat- 
ters pleaded  in  the  petition  and  answer,  is 
the  case  one  calling  for  the  applicatlom 
of  the  statutory  provision  upon  which  plain- 
tiff relies?  (2)  If  the  foregoing  question  be 
answered  in  tbe  affirmative,  is  Code,  i  2071, 
as  it  now  stands,  a  valid  exercise  of  legisla- 
tive power,  or  is  It  void  as  lielng  in  contra- 
vention of  the  Constitution,  national  or  state? 

1.  AsorlginallyenactedCode,  §  2071,  was  in 
words  as  follows:  "Every  corporation  operat- 
ing a  railway  shall  be  liable  for  all  damages 
sustained  by  any  person,  Including  the  em- 
ployes of  such  cori)oration,  in  consequence  of 
the  neglect  of  the  agents,  or  by  any  mis- 
management of  the  engineers  or  other  em- 
ployes thereof,  and  In  consequence  of  the 
willful  wrongs  whether  of  commission  or 
omission  of  such  agents,  engineers  or  other 
employes  when  such  wrongs  are  in  any  man- 
ner connected  with  the  use  and  operation  ef 
any  railway  on  or  about  which  they  shall 
be  employed,  and  no  contract  which  restricts 
sach  liability  shall  be  legal  or  binding."  The 
amendment  to  which  reference  has  been  made 
adds  to  said  section  the  following:  "Nor 
shall  any  contract  of  insurance  relief,  bene- 


fit or  indemnity  In  case  of  injnry  or  death, 
entered  Into  prior  to  the  injury,  between 
the  person  so  injured  and  such  corporation 
or  any  other  person  or  association  acting 
for  such  corporation,  nor  shall  the  acceptance 
of  any  such  relief.  Insurance,  benefit  or  in- 
demnity by  the  person  injured,  his  widow, 
heirs  or  legal  representatives  after  the  In- 
jury, from  such  corporation,  person  or  as- 
sociation, constitute  any  bar  or  defense  to 
any  cause  of  action  brought  under  the  pro- 
visions of  this  section ;  but  nothing  contained 
herein  shall  be  construed  to  prevent  or  in- 
validate any  settlement  for  damages  between 
the  parties  subsequent  to  the  Injuries  re- 
ceived." The  events  leading  up  to  the  adop- 
tion of  this  amendment  are  matters  of  com- 
mon knowledge.  Subsequent  to  the  enact- 
ment of  Code,  {  2071,  in  its  original  form,  a 
relief  department  scheme  for  the  payment 
of  benefits  to  injured  employes  was  organized 
by  the  appellee  herein ;  one  of  the  provisions ' 
or  regulations  of  the  department  being  that 
the  bringing  of  suit  by  a  member  for  dam- 
ages should  suspend  his  right  to  receive  fur- 
ther benefits  until  the  suit  was  discontinued, 
and  the  acceptance  of  the  benefits  should 
operate  as  a  release  and  satisfaction  of  all 
claims  for  damages.  Prior  to  the  adoption 
of  the  amendment  it  was  held  by  this  court 
that  tbe  relief  contract  was  not  void  as  be- 
ing against  public  policy,  and  employes  of 
the  railway  who  accepted  benefits  from  th< 
association  on  account  of  injuries  received 
in  the  company's  service  were  held  to  be 
barred  from  the  recovery  of  damages.  Don- 
ald V.  Railroad  Co.,  93  Iowa,  284,  61  N.  W. 
971,  83  L.  R.  A.  492;  Maine  v.  Railroad 
Co.,  109  Iowa,  260,  70  N.  W.  630,  80  N.  W. 
315.  Upon  the  announcement  of  the  first  of 
the  cited  decisions  the  matter  of  further  legis- 
lation to  restrict  or  prohibit  contracts  of  this 
nature  became  a  topic  of  very  general  dis- 
cussion throughout  the  state,  and  in  apparent 
response  to  the  public  sentiment  manifested, 
the  Twenty-Eighth  General  Assembly  enacted 
the  amendment  quoted  above.  That  it  was 
Intended  to  invalidate  defenses  like  that 
which  Is  here  pleaded,  and  to  permit  an  em- 
ploye injured  by  the  neglect  of  the  corpora- 
tion or  its  servants  to  recover  his  damages, 
notwithstanding  the  terms  of  his  membership 
in  tbe  Relief  Department  or  tbe  receipt  of 
benefits  tbereimder,  seems  to  be  very  clear 
from  the  language  employed.  To  the  extent 
that  the  legislative  will  Is  here  expressed, 
the  question  of  public  policy  which  has  been 
argued  by  counsel,  is  eliminated;  for  the 
statute,  if  constitutional,  must  stand  as  the 
autiioritative  expression  of  the  public  policy 
of  the  state,  which  the  courts  are  bound  to 
observe  and  enforce. 

But  It  is  said  in  behalf  of  appellee  that 
tbe  amendment,  even  If  valid,  has  reference 
to  such  relief  contracts  only  as  operate  to 
"restrict  the  liability"  of  the  company,  and 
that  this  court,  by  its  declslona  under  the 
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statute  as  it  stood  before  tbe  amendment, 
baa  already   held  contracts  similar  to  tbe 
one  now  before  us  not  to  be  of  tbat  charac- 
ter.   Tbis   argument  is   reinforced   by   the 
further  proposition  that,  if  tbe  amendment 
is  to  be  construed  as   enlarging  the   scope 
of   tbe   section   and   applied   to   cases   not 
before  within  its  prohibition,  it  must  be  held 
unconstitutional,  because  the  title,  "An  act 
to  amend  C!ode,  {  2071,"  does  not  sufficiently 
set  forth  the  subject  of  tbe  legislation.    It 
win  be  conceded  that,  to  be  of  any  effect,  an 
amendment  to  a  statute  must  bare  some  rele- 
vancy to  tbe  original  act,  and  the  two  are 
to  be  read  together  in  seeking  to  discover  tbe 
legislative  will  and  purpose.    But  there  Is  no 
rule  of  Interpretation  requiring  us  to  give 
the  amended  statute  a  meaning  which  differs 
in  any  degree  from  that  which  would  have 
been  given  it,  had  the  matter  of  amendment 
been  made  a  part  of  tbe  original  act.    In 
other  words,  unless  the  contrary  intent  is 
clearly  indicated,  the  amended  statute  is  to 
be  construed  as  if  the  original  statute  bad 
been  repealed  and  a  new  and  independent  act 
in  the  amended  form  bad  been  adopted.    Hol- 
brook  v.  Nichols,  36  111.  IGl;    McKlbben  v. 
Lester,  9  Ohio  St  627;   Farrell  v.  State,  54 
N.  J.  Law,  421,  24  Atl.  725;    Kamerlck  v. 
Castleman,  21  Mo.  App.  587;    Humphrey  v. 
Parsons,  15  N.  Y.  595;    Conrad  v.  Nail,  24 
Mich.  277.    Now,  C!ode,  {  2071,  as  first  enact- 
ed, making  railway  companies  liable  for  in- 
juries occasioned  to  a  servant  by  the  negli- 
gence of  a  fellow  servant,  gave  to  employes 
In  that  service  an  important  right  or  measure 
of  protection  which  did  not  before  exist,  and 
undertook  to  guard  tbe  same  by  a  provision 
rendering  void  any  agreement  or  stipulation  in 
the  contract  of  employment  waiving  or  re- 
stricting tbe  benefit  of  such  statutes.    This 
provision  was  stated  In  general  terms  only, 
and,  when  it  was  Invoked  to  avoid  the  effect 
of  appellee's  relief  department  contract,  tbls 
court  decided,   as   we    have   already   seen, 
tbat  such  contract  did  not  restrict  the  statu- 
tory liability  of  the  corporation  and  was  there- 
fore not  affected  by  tbe  prohibition.    There- 
after, and  by  the  amendment  referred  to, 
the  Legislature  added  a  clause  enumerating 
certain  specific  acts,  agreements,  contracts, 
<Bd  stipulations  which  shall  constitute  no 
defense  to  an  action  brought  for  tbe  enforce- 
ment of  the  statutory  liability.    That  enum- 
eration so  accurately  describes  tbe  contract 
upon  which  the  appellee  here  relies  that  it 
would  be  a  mere  affectation  to  profess  to  mis- 
understand it.    To  place  upon  It  the  construc- 
tion asked  for  by  tbe  appellee  is  to  deprive 
tbe  amendment  of  all  force  and  effect.    Tbe 
section  in  its  original  form   Invalidated   in 
general  terms  all  contracts  restricting  the 
liability  of  the  corporation;    and  if,  as  con- 
tended, the  amendment  must  be  construed  as 
applying  to  such  agreements  for  insurance.  In- 
demnity, or  benefits  as  tend  to  "restrict"  that 
liability  within  tbe  meaning  of  the  court's 


opinion  in  the  Donald  Case,  thea  It  neither 
increases  nor  diminishes  the  scope  of  tbe 
original  provision,  and  the  passage  of  tbe 
amending  act  was  an  idle  and  useless  cere- 
mony. Its  words  are  not  in  the  least  ob- 
scure. Its  purpose  is  obvious,  and  unless  we 
arbitrarily  disregard  tbe  plain  terms  of  the 
statute  it  must  be  construed  in  substantial 
accord  with  tbe  appellant's  contention.  Tbls 
being  determined,  we  have  next  to  inquire 
concerning  its  validity. 

2.  There  is,  in  our  Judgment,  no  fatal  de- 
fect in  the  title  of  the  amending  act.     That 
act  lias  but  one  purpose — tbe  amendment  of 
Code,  S  2071,  and  tbat  purjwse  is  succinctly 
stated.    It  is  a  general  rule  tbat  a  title  which 
simply  names  or  describes  an  amending  act 
as  such,  without  stating  the  specific  characu* 
or  substance  of  tbe  amendment,  Ls  sufficienL 
Morford  v.  linger,  8  Iowa,  82 ;   Iowa  S.  &  L. 
V.  Selby,  111  Iowa,  402,  82  N.  W.  968 ;  Timm 
V.  Harrison,  109   111.  593;    People  v.   Whit- 
lock,  92  N.  Y.  191;   Robinson  v.  Lane,  19  Ga. 
337.    The  act  as  amended  relates  to  but  one 
subject    Tbe  object  sought  to  be  obtained  by 
the  original  statute  was  tbe  Imposing  of  a 
liability  upon  railway  corporations  in  favor 
of  their  employes  and  the  protection  of  tbe 
latter  In  the  right  thus  created.     If,  In  view 
of  tbe  practical  operation  of  tbe  statute,  tlie 
Legislatiire    wisely    or    unwisely    concluded 
that  the  protection  thus  provided   was   not 
sufficient  for  tbe  Intended  purpose,  and  de- 
sired to  specifically  provide  that  the  right 
given  to  the  employ^  should  not  be  waived 
or  lost  by  reason  of  bis  membership  In  a  rail- 
way Relief  Department  or  by  participation  in 
its  benefits,  it  seems  plain  tbat  (assoming  tbe 
validity  of  such  legislation  in  any  form)  It 
was  entirely  competent  to  so  enact  by  way  of 
amendment  to  the  original  statute,  and  that 
such  amendment  does  not  introduce  a  new 
subject   of   legislation.    Generally    speaking, 
the  purpose  of  every  amendment  Is  to  enlarge 
or  restrict  the  application  or  effect  of  the 
statute  so  sought  to  be  amended,  and  tbe  fact 
that  in  the  case  at  bar  tbe  amended  statute  is 
made  to  include  within  Its  prohibition  a  class 
of  contracts  which  escaped  tbe  ban  of  tbe 
original  act  does  not  introduce  a  new  or  Inde- 
pendent subject  of  legislation.    It  is  only  tbe 
general  purpose  wbicb  is  to  be  expressed  in 
tbe  title,  and  not  tbe  methods  or  provisions 
by  wbicb  tbat  purpose  is  to  be  accomplished. 
People  ▼.  Hurlburt,  24  Mich.  44,  9  Am.  Rep. 
103;  People  v.   Briggs.  50  N.  T.  533;  Mur- 
dock  v.  Woodson,  2  Dill.  188,  Fed.  Cas.  No. 
9,942.    It  is  sufficient  If  tbe  provisions  of 
tbe  statute  exxvessed  have  congrulty  and 
proper  connection.    De  Witt  v.  San  Francis- 
co, 2  Cal.  289;   Commonwealth  v.  Green,  53 
Pa.  226 ;    SUte  v.  Mines,  38  W.  Va.  125.  18 
S.  E.  470;    Robinson  v.  State,  15  Tex.  311; 
Reed  v.  State,  12  Ind.  641.    Tbe  tiUe  to  an 
act  "need  not  go  into  details.    It  is  suffi- 
cient if  it  Indicates  with  reasonable  precision 
and  clearness  tbe  subject  wlUcb  it  embraces. 
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Nor  Is  the  act  Invalid  because  It  includes  de- 
tails not  mentioned  In  the  title,  provided  the 
details  are  germane  to  the  general  subject 
designated  In  the  title."  Pittsburg  Ry.  Co.  v, 
Montgomery,  162  Ind.  1,  49  N.  E.  682,  69 
L.  R.  A.  875,  71  Am.  St.  Rep.  301.  The  title 
to  the  original  act  and  of  the  amendment 
comes  fairly  within  the  rule  of  these  au- 
thorities, and  the  objection  thereto  is  not 
well  taken. 

3.  Summing  up  their  argument  against  the 
Talidity  of  the  statute,  counsel  narrow  the 
question  to  the  proposition  that  it  violates 
the  fourteenth  amendment  to  the  Constitution 
of  the  United  States,  as  well  as  the  somewhat 
similar  provisions  found  In  our  state  Con- 
stitution. They  say:  "There  are  but  two 
provisions  of  the  Constitution  of  the  United 
States  relied  upon  by  appellee  In  this  case. 
These  are  found  In  the  fourteenth  amend- 
ment The  substance  of  these  provisions  is 
that  no  state  shall  pass  any  law  that  will  de- 
prive any  person  of  the  right  of  life,  liberty, 
and  property,  or  deprive  any  person  of  the 
equal  protection  of  the  law.  There  are  two 
provisions  In  our  state  Constitution,  substan- 
tially similar:  Section  1,  art  1  (Code,  p.  60), 
and  section  6,  art  1  (Code,  p.  61).  We  as- 
sume that  the  court  will  regard  Itself  bound 
to  determine  whether  the  Temple  amendment 
is  repugnant  to  these  two  provisions  of  the 
state  Constitution."  The  questions  thus  rais- 
ed are  of  great  importance  and  have  been 
thoroughly  and  exhaustively  presented  In  the 
briefs  of  covmsel.  It  is  well,  at  the  threshold 
of  the  discussion,  to  recall  the  familiar  rule 
by  which  we  are  bound  in  passing  upon  any 
proposition  affecting  the  constitutionality  of 
a  legislative  enactment  While  It.  Is  an  im- 
perative duty,  from  which  no  court  will 
shrink,  to  declare  void  any  statute  the  un- 
constitutionality of  which  is  made  apparent, 
due  regard  to  the  boundary  between  the  leg- 
islative and  Judicial  departments  of  our  gov- 
ernment requires  that  this  prerogative  be  ex- 
ercised with  the  greatest  caution,  and  only 
after  every  reasonable  presumption  has  been 
indulged  in  faVbr  of  the  validity  of  the  act 
Merchants'  Union  v.  Brown.  64  Iowa,  275,  20 
N.  W.  434;  Stewart  v.  Supervisors,  30  Iowa, 
9,  1  Am.  Rep.  238;  Buncombe  v.  Prindle,  12 
Iowa,  1;  Reed  v.  Wright,  2  G.  Greene,  15; 
State  T.  Judge,  2  Iowa,  280;  Whiting  v.  Mt 
Pleasant,  11  Iowa,  482;  Flint  &  F.  Plank 
Road  Co.  V.  Woodhull,  26  Mich.  99,  12  Am. 
Rep.  233;  Evans  v.  Job,  8  Nev.  322.  It  Is  not 
the  province  of  the  court  to  pass  upon  the 
policy,  wisdom,  or  Justice  of  the  statute,  or 
upon  the  expediency  of  its  enactment  Rail- 
road Co.,  V.  Supervisors,  67  Iowa,  199,  25  N. 
W.  128;  Merchants'  Union  v.  Brown,  supra. 

So  thoroughly  are  the  courts  committed  to 
this  theory  of  the  law  that  in  Stewart  v.  Su- 
pervisors, supra.  It  Is  said  that  "a  legislative 
act  may  be  declared  unconstitutional  only 
when  it  violates  that  instrument  clearly,  pal- 
pably, plainly,  and  In  such  manner  as  to 
leave  no  reasonable  doubt"    In  this  same 


case  we  approvingly  quoted  the  language  of 
Mr.  Justice  Baldwin  of  the  federal  court  as 
follows :  "We  cannot  declare  a  legislative 
act  void  because  It  conflicte  with  our  opinions 
of  policy,  expediency,  or  Justice.  We  are 
not  the  guardians  of  the  rights  of  the  people 
of  the  state,  unless  they  are  secured  by  some 
constitutional  provision  which  comes  within 
our  Judicial  cognizance.  The  remedy  for  un- 
wise or  oppressive  legislation  within  consti- 
tutional bounds  is  by  appeal  to  the  Justice 
and  patriotism  of  the  representatives  of  the 
people.  If  this  fail,  the  people  in  their  sove- 
reign'capacity  can  correct  the  evil ;  but  the 
courts  cannot  assume  their  rights."  The  In- 
quiry to  which  we  are  confined  Is  one  of  leg- 
islative power  alone.  It  is  fundamental  in 
our  system  of  government  that  all  powers  not 
delegated  to  the  United  States  by  tne  terms 
of  the  federal  Constitution  and  Its  amend- 
ments, nor  prohibited  by  It  to  the  states,  are 
reserved  to  the  states  or  to  the  people.  Const 
U.  S.  Amend.  10.  Subject  to  the  authority 
thus  expressly  or  by  necessary  Inference  del- 
egated to  the  federal  government,  the  state 
has  sovereign  legislative  power  over  all  sub- 
jects, except  such  as  are  withheld  from  It  by 
the  Constitution  of  the  state  Itself.  Boyd  v. 
Ellis,  11  Iowa,  97;  Stewart  v.  Sui)ervlsors, 
30  Iowa,  9,  1  Am.  Rep.  238;  Purzell  v.  Smldt, 
21  Iowa,  640;  Morrison  v.  Springer,  15  Iowa, 
324;  Boyer  v.  KInnick,  90  Iowa,  74,  57  N.  W. 
691;  Hawkeye  v.  French,  109  Iowa,  588,  80 
N.  W.  660;  New  York  v.  Miln,  36  U.  S.  102. 
9  L.  Ed.  648;  R.  R.  Co.  v.  Dey,  82  Iowa,  312. 
48  N.  W.  98,  12  L.  R.  A.  436,  31  Am.  St  Rep. 
477;  In  re  Meador,  Fed.  Cas.  No.  9,375;  Wad- 
leigh  V.  Bevelling,  1  111.  App.  596;  Moor  v. 
Veazie,  32  Me.  343,  52  Am.  Dec.  65.5;  Beyman 
V.  Black.  47  Tex.  568.  It  Is  not  for  the  court 
to  Inquire  or  determine 
facts  existed  calling  for  the  i 
legislation  in  question.  That  is  for  the  ex- 
clusive consideration  of  the  Lieglslature.  If 
under  any  possible  state  of  facts  the  act 
would  be  constitutional  and  valid,  the  court 
Is  bound  to  presume  that  such  condition  ex- 
isted. Munn  V.  Illinois,  94  U.  S.  113,  24  L. 
Ed.  77;  State  v.  Peckham,  3  R.  I.  280;  In 
re  Ten  Hour  Law  (R.  I.)  54  Atl.  602. 

4.  Is  the  statute  objectionable  as  class  leg- 
islation, or  as  denying  to  the  corporation  the 
equal  protection  of  the  laws?  The  four- 
teenth amendment  to  the  Constitution  of  the 
United  States  provides,  among  other  things, 
that  no  state  shall  deprive  any  person  of 
life,  liberty,  or  property  without  due  process 
of  law,  nor  deny  to  any  person  within  its 
Jurisdiction  the  equal  protection  of  the  laws. 
While  a  corporation  is  not  a  citizen  within 
the  meaning  of  this  amendment,  it  is  a  "per- 
son," and  as  such  may  not  rightfully  be  de- 
nied the  protection  of  the  laws  of  the  state 
upon  equal  terms  with  all  other  persons 
under  like  circumstances  and  condltlona 
Smyth  V.  Ames,  169  U.  S.  466,  18  Sup.  Ct 
418,  42  Ia  Ed.  819;  Blake  v.  McClung,  172 
U.   S.  239,  19  Sup.   Ct  163,  43  L.  Ed.  432; 


t  is  not  for  the  court       \ 

whether  a  state  of       \ 

the  enactment  of  the        I 
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Pembina  v.  Pemuylranla,  125  U.  a  188^  8 
Sup.  Ct  737,  81  I*  Ed.  650;  N.  Y.  &  N.  E. 
R.  R.  Co.  T.  Bristol.  151  U.  &  556,  14  Sup. 
Ct  437,  88  Ii.  Ed.  269.  But  the  reasonable 
claBslflcatlon  of  persons  for  tbe  purposes  of 
legislation  according  to  occupation,  business, 
or  other  drcomstances,  by  wbicb  one  class  or 
portion  of  tbe  people  is  dlfFerentlated  from 
otber  portions  or  classes,  bas  often  been  held 
not  to  be  a  violation  of  this  constitutional 
guaranty.  Tbe  mere  fact  tliat  legislation  is 
special,  and  made  to  apply  to  certain  persons 
and  not  to  others,  does  not  affect  Its  vaUdity, 
if  it  be  so  made  that  all  persons  subject  to 
its  terms  are  treated  alike  under  like  cir- 
cumstances and  conditions.  Hayes  t.  Mis- 
souri, 120  U.  S.  68,  7  Sup.  Ct  350,  30  L.  Ed. 
578;  Commonwealth  v.  Railroad  Co.  (Mass.) 
73  N.  B.  530;  State  v.  Nelson,  52  Ohio  St 
88,  39  N.  R  22,  26  L.  R.  A.  317;  People  t. 
Smith,  108  Mich.  527,  66  N.  W.  382,  32  L.  B. 
A.  853,  62  Am.  St  Rep.  715 ;  People  v.  Wal- 
bridge.  6  Cow.  (N.  Y.)  612 ;  Dugger  t.  Insur- 
ance Co.,  95  Tenn.  245,  32  S.  W.  5,  28  L.  R. 
A.  796;  Walston  v.  Nevin,  128  U.  8.  578,  9 
Sup.  Ct  192,  32  L.  Ed.  544 ;  Duncan  v.  Mis- 
souri, 162  U.  S.  377,  14  Sup.  Ct  670,  38  L. 
Ed.  485 ;  Broadfoot  ▼.  Fayettevllle,  121  N.  C. 
422,  28  S.  E.  615,  89  L.  R.  A.  245,  61  Am.  St 
Rep.  668;  State  t.  Tower  (Mo.  Sup.)  84  S. 
W.  10,  68  L.  R.  A.  402 ;  People  t.  Bellett  99 
Mich.  151,  67  N.  W.  1094,  22  L.  R.  A.  606, 
41  Am.  St  Rep.  689. 

Such,  also,  has  been  the  uniform  holding 
of  this  court  with  reference  to  the  corre- 
sponding provision  in  our  state  Constitution. 
A  leading  case  to  this  effect  is  McAunich 
V.  Railroad,  20  Iowa,  338.  As  we  there  said : 
"Such  laws  are  general  and  uniform,  not  be- 
cause they  operate  upon  every  person  in  the 
state,  but  because  every  person  who  Is  brought 
within  tbe  relations  and  circumstances  pro- 
vided for  is  affected  by  tbe  law.  They  are 
general  and  uniform  in  their  operation  upon 
all  persons  In  the  like  situation,  and  tbe 
fact  of  their  being  general  and  uniform  is  not 
affected  by  the  number  of  persons  within  the 
scope  of  their  operation."  Treating  the  game 
question,  the  Supreme  Court  of  the  United 
States  by  Field,  J.,  in  Railroad  v.  Mackey, 
127  U.  S.  206,  8  Sup.  Ct  1101,  32  L.  Ed.  107, 
says:  "Tbe  greater  part  of  all  legislation  Is 
special,  either  in  tbe  objects  sought  to  be  at- 
tained by  it  or  in  the  extent  of  its  applica- 
tion. •  •  •  Such  legislation  does  not  In- 
fringe upon  the  clause  of  the  fourteenth 
amendment  requiring  equal  protection  of  the 
laws  because  It  is  special  In  character.  And 
when  legislation  applies  to  particular  bodies 
or  associations,  imposing  upon  them  addition- 
al liabilities,  it  Is  not  open  to  the  objection 
that  it  denies  to  them  the  equal  protection 
of  the  laws  if  all  persons  brought  under  its 
influence  are  treated  alike  under  the  same 
condition."  See,  also.  People  v.  Havnor,  149 
N.  Y.  205,  43  N.  E.  541,  31  L.  R.  A.  689,  52 
Am.  St  Rep.  707;  Missouri  v.  Lewis,  101  U. 


S.  22,  25  L.  Ed.  969;  Duncan  v.  Mlsaonrl,  132 
D.  S.  377,  14  Sup.  Ct  670,  38  L.  EO-  485 ;  Wat 
son  V.  Nevin,  128  U.  S.  678,  9  SiV-  Ct  182, 
32  U  Ed.  644;  Giozsa  T.  Tieman.  148  U.  S. 
657,  13  Sup.  Ct  721.  37  U  Ed.  599;  Railroad 
Co.  T.  Backus,  154  U.  S.  421. 14  Sap.  Ct.  1114. 
38  L.  Ed.  1031;  Bailroad  Co.  ▼.  Crider.  bl 
Tenn.  501,  19  S.  W.  618;  Butte  v.  Paltrovicli. 
30  Mont  18,  75  Pac.  621,  104  Am.  St.  Rep. 
696. 

Ihtit  legislation   imposing   upon    railway 
companies  special  restrictions,  obligations,  and 
liabilities  not  generally  applicable  to  other 
persons  or  corporations  is  not  a  denial  of  tbe 
equal  protection  of  tbe  laws  lias   been  ■> 
often  decided  as  to  be  no  longer  a  debatable 
question.    Thus  tbe  courts  have  upheld  stat- 
utes  depriving   railway    companies   of  tte 
benefit  of  the  fellow  servant  doctrine  (Herrii^ 
V.  Railroad,  31  Minn.  11,  16  N.  W.  413,  47 
Am.  Rep.  771;  Railroad  v.  Macker,  127  C 
S.  205,  8  Sup.  Ct  1161,  32  L.  £}d.  107 ;  Rail- 
road ▼.  Herrlck,  127  U.  &  210,  8   Sup.  Ct. 
1176,  32  li.  Ed.  109)  ;  requiring  a   railway 
company  to  pay  attorney's  fees  to  tbe  land- 
owner in  condemnation  proceedings  (Gano  v. 
Railroad,  114  Iowa,  719,  87  N.   W.   714,  55 
L.  R.  A.  263,  89  Am.  St  Rep.  393 :  Id.,  1») 
n.  S.  657,  23  Sup.  Ct  854,  47  li.  Kd.  1183); 
subjecting    railway    corporations    to    double 
damages  under  certain  circumstances  (Rail- 
road Co.  V.  Humes,  115  U.  S.  512,  6  Sup.  Ct. 
110,  29  L.  Ed.  463;  Railroad  v.  Beckwitb,  12» 
U.  S.  26,  9  Sup.  Ct  207,  32  L.  Ed.  585) ;  deny- 
ing railway  corporations  the  right  of  appeal 
from  assessment  for  taxation,  althongh  such 
right  la  given  to  owners  of  other    taxable 
property  (Railroad  v.  Backus,  154  U.  S.  421. 
14  Sup.  Ct  1114,  38  L.  Ed.  1031)  ;   making 
such  corporations  liable  without  regard  to 
negligence  for  fires  set  by  their  engines  (Rail- 
road V.  Matthews,  174  U.  S.  96,  19  Sup.  Ct 
C09,  43  L.  Ed.  909);  and  requiring  them  to 
pay  without  discount  to  a  discharged  employ^ 
wages  earned  at  the  time  of  discharge  (Rail- 
road V.  Paul,  173  U.  S.  404,  19  Sup.  Ct  419, 
43  L.  Ed.  746).    In  each  of  these  cases,  and 
in  many  others  which  might  lie  cited,  the 
statute  under   consideration   was   made  ap- 
plicable to  railway  companies  only,  and  in 
each  case  it  was  vigorously  assailed  aa  a  de- 
nial of  the  equal  protection  of  the  laws ;  but 
in  each  instance,  and  after  thorough  argu- 
ment proceeding  along  the  lines  followed  by 
counsel  for  the  appellee  herein,  tbe  court  of 
last  resori  has  uniformly  held  the  legislation 
to  be  a  valid  exercise  of  the  police  power  of 
the  states.    In  view  of  these  decisions  we 
think  it  beyond  question  that  the  statute  here 
under  consideration  cannot  be  said  to  be  void 
as  a  denial  of  the  equal  protection  guarantied 
by  the  fourteenth  amendment    As   to   the 
general  nature  of  this  amendment  and  the 
limits  of  Its  application,  see  Davidson  v.  Kew 
Orleans,  96  U.  S.  97,  24  L.  Ed.  616 ;  Railroad 
Co.  V.  Humes,  115  U.  S.  512,  6  Sup.  Ct.  IIU 
29  li.  Ed.  403;  Barber  t.  Connolly,  113  D.  S. 


Digitized  by 


Google 


Iowa) 


McGUIBE  V.  CHICAGO,  B.  &  Q.  B.  CO. 


907 


27,  S  Sup.  Ct  357.  28  L.  Ed.  023;  Railroad 
Co.  T.  May,  194  U.  S.  267,  24  Sup.  CL  638, 
48  L.  Ed.  971 ;  Insurance  Co.  v.  Dobney,  189 
U.  S.  301,  23  Sup.  Ct  665,  47  I..  Ed.  821; 
Froelich  v.  Railroad  Co.,  24  Ohio  Clr.  Ct  R. 
350;  Railroad  Co.  t.  Maiiaffey  (Tez.  CIt. 
App.)  81  S.  W.  1047. 

5.  Is  the  statute  an  unwarranted  Inter- 
ference with  liberty  of  contract?  The  right 
of  contract  Is  not  one  of  the  rights  which 
are  guarantied  In  express  words  by  the 
Constitution,  but  such  protection  exists  as 
a  necessary  Inference  from  the  express  guar- 
anty of  property  rights.  This  right,  like  all 
others  possessed  by  the  Individual  member 
of  society,  is  held  subject  to  such  reasonable 
restrictlona  and  regulations  as  may  be  im- 
posed for  the  general  good.  The  power  by 
wblcb  these  limitations  are  Imposed  upon  the 
liberty  of  the  individual  Is  commonly  called 
the  "police  power,"  which  Is  but  another 
name  for  that  portion  of  the  sovereignty  of 
the  state  not  surrendered  by  the  terms  of  the 
national  compact  The  police  power,  as  that 
term  is  commonly  employed,  may  be  para- 
phrased asr  society's  natural  right  of  self-de- 
fense, and  Its  definition  and  limitation  vary 
with  the  circumstance  calling  for  Its  exercise. 
To  embalm  it  in  any  fixed  or  rigid  formula 
-would  be  to  destroy  its  value,  for  it  would 
then  be  deprived  of  its  indispensable  quality 
of  adaptation  to  changing  conditions,  and 
ttkus  defeat  the  ends  It  was  Intended  to  pro- 
mote. Words  &  Phrases,  vol.  6,  p.  &124,  and 
cases  there  cited.  While  protection  of  public 
health  and  public  morals  and  the  promotion 
of  social  order  are  peculiarly  within  Its 
province,  these  are  but  instances  of  its  ap- 
plication, and  do  not  limit  its  sphere  of  ac- 
tion. People  V.  Budd,  117  N.  X.  1,  22  N.  B. 
070,  682,  5  Lu  R.  A.  559,  15  Am.  St  Rep.  460; 
Barber  v.  Connolly,  113  U.  S.  27,  6  Sup.  Ct 
357,  28  Ifc  Ed.  923.  The  police  power  of  the 
state  Is  the  power  to  govern  men  and  things 
within  the  limit  of  its  dominions.  It  com- 
prehends all  those  general  laws  of  internal 
regulations  necessary  to  secure  peace,  good 
order,  health,  and  prosperity  of  the  people, 
and  the  regulations  and  protection  of  prop- 
erty and  property  rights.  State  t.  Harring- 
ton, 68  Vt  622,  86  Atl.  515,  34  L.  R.  A.  100; 
State  V.  Reynolds  (Conn.)  58  Atl.  755.  It 
adapts  Itself  to  the  changing  conditions  of 
society,  and  maizes  it  competent  for  the  state 
to  devise,  adopt,  and  enforce  any  new  regu- 
lation or  restriction,  not  clearly  forbidden  by 
the  Constitution,  which  it  believes  to  be  ex- 
pedient nnder  the  peculiar  circumstances  with 
which  It  Is  sought  to  deal.  The  spirit  which 
pervades  the  police  power  is  closely  related 
to  that  which  is  embodied  In  the  common-law 
maxim,  "Sic  utere  tuo  alienum  non  Isedas." 
The  liberty  of  the  Individual  may  always  be 
restrained  where  its  unregulated  exercise  be- 
romefl  a  source  of  danger  or  Injury  to  the 
society  of  which  that  individual  is  a  member. 
"Ab  sooa  as  any  part  of  a  person's  conduct 


affects  prejudicially  the  Interests  of  others, 
society  has  Jurisdiction  over  it"  MUl  on 
Liberty,  c.  4.  See,  also,  Powell  v.  Common- 
wealth (Pa.)  7  Atl.  913,  60  Am.  Rep.  350; 
Oil  aty  v.  Trust  Co.  (Pa.)  25  Atl.  124,  13  Am. 
St  Rep.  770;  (3rowley  v.  Chrlstensen,  187  U. 
S.  89,  11  Sup.  Ct  13,  34  L.  Ed.  620 ;  Jamieson 
V.  Oil  Co.,  128  Ind.  666,  28  N.  E.  76,  12  L.  R. 
A.  662;  Garrett  v.  Mayor,  47  La.  Ann.  630,  17 
South.  238;  Stone  v.  Mississippi,  101  U.  S. 
814,  25  L.  Ed.  1079;  State  v.  Tower  (Mo. 
Sup.)  84  S.  W.  10,  68  L.  R.  A.  402. 

Of  course,  it  must  be  kept  in  mind  that  the 
police  power,  like  all  other  powers  of  the 
state,  is  subordinate  to  the  Constitution,  and 
if  the  Legislature,  under  the  guise  of  police 
regulation,  transgress  the  express  or  clearly 
implied  limits  drawn  by  the  ConsUtutlon,  the 
courts  will  hold  the  act  void  and  of  no  ef- 
fect But  this  authority  of  the  court  Involves 
a  duty  of  the  most  delicate  and  responsible 
character,  and,  as  we  have  already  said,  is  to 
be  exercised  in  no  doubtful  case.  The  court 
is  not  to  substitute  its  own  ideas  for  those 
of  the  Legislature  as  to  the  propriety,  wis- 
dom, or  Justice  of  the  statute.  It  must  not 
arrogate  to  itself  superior  knowledge  of  the 
public  needs,  nor  assume  to  prescribe  reme- 
dies for  public  ills.  Cases  may,  perhaps,  be 
found  where  this  fundamental  distinction 
has  apparently  been  overlooked,  thus  afford- 
ing some  measure  of  support  for  the  propo- 
sition advanced  by  counsel  that  "the  validity 
of  the  statute  depends  upon  the  question 
whether  It  is  a  measure  for  the  public  good." 
The  adoption  of  such  a  rule  would  be  to 
transfer  the  lawmaking  power  to  the  Judi- 
ciary and  work  the  utter  elimination  of  the 
legislative  department  as  a  co-ordinate  branch 
of  the  government  The  courts  do  not  sit  to 
revise  or  review  leglslatiye  action,  and  If 
they  hold  an  act  Invalid  it  Is  because  the 
Legislature  has  failed  to  keep  within  the  ex- 
press or  clearly  Implied  limitations  of  the 
Constitution.  A  court  has  no  right  to  de- 
clare an  act  invalid  solely  because  of  unjust 
and  oppressive  provisions,  or  because  it  is 
supposed  to  violate  the  natural,  social,  or 
political  rights  of  the  citizen,  unless  it  can 
be  shown  that  such  injustice  is  prohibited,  or 
such  rights  guarantied,  by  the  Constitution. 
Except  when  the  institution  has  Imposed 
limits  upon  the  legislative  power,  it  must  be 
considered  practically  absolute.  Neither  are 
the  courts  at  liberty  to  declare  an  act  void 
merely  because  In  their  Judgment  it  is  op- 
posed to  the  spirit  of  the  Constitution.  They 
must  be  able  to  point  out  the  specific  provi- 
sion, expressed  or  clearly  implied  from  what 
is  expressed,  which  the  act  violates.  Cool- 
ey's  Const  Lim.  c  7.  Winter  v.  Jones,  10 
Ga.  190,  54  Am.  Dec.  379. 

The  duty  to  keep  within  the  constitutional 
limits  of  its  Jurisdiction  is  no  less  binding 
upon  the  court  than  upon  the  Legislature. 
It  is  a  settled  proposition  that  the  fourteenth 
amendment  to  the  federal  Constitution  was 
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no  Intended  to  limit  or  hamper  the  states  In 
the  exercise  of  their  police  powers.  Mugler 
V.  Kansas,  123  U.  S.  623,  8  Sup.  Ct  273,  31 
L,  Ed.  205;  In  Re  Kennler,  136  U.  S.  430.  10 
Sup.  Ct.  030,  34  li.  Ed.  519;  Ex  parte  Con- 
verse, 137  U.  S.  624,  11  Sup.  Ct  191,  34  U 
Ed.  796;  Powell  v.  Pennsylvania,  127  U.  S. 
678,  8  Sup.  Ct  992,  1257,  32  L.  Ed.  253. 
Considering  a  statute  like  our  Code,  {  2071, 
the  Minnesota  court  declares  It  to  be  "a  police 
regulation  intended  to  protect  life,  person, 
and  property  by  securing  a  more  careful  se- 
lection of  servants  and  a  more  rigid  enforce- 
ment of  their  duties  by  railroad  companies." 
Mlkkelson  v.  Truesdale,  65  N.  W.  200.  Nor  Is 
this  protection  confined  to  the  employes 
alone.  It  tends  as  well  to  Increase  the  safe- 
ty of  the  millions  of  people  and  the  vast 
aggregate  of  property  dally  transported  by 
these  companies,  and  the  public  Interest  Is 
directly  subserved  and  promoted  by  every 
reasonable  rule  or  device  by  which  negligence 
In  such  business  is  lessened  or  prevented. 
The  Ohio  court,  dismissing  a  similar  statute 
of  that  state,  has  said  that  the  liability  Is 
not- created  for  the  benefit  of  the  employes 
alone,  but  has  its  reason  and  foundation  in 
public  necessity  and  policy.  Railroad  Co.  t. 
Spangler,  44  Ohio  St  471,  8  N.  E.  467,  68  Am. 
Rep.  833.  See,  also,  Kane  t.  Railroad  Co., 
133  Fed.  681,  67  C.  C.  A.  653,  68  L.  R.  A. 
788. 

6.  Assuming,  then,  that  the  statute  is  not 
to  be  avoided  as  clasps  legislation,  or  as 
depriving  railway  corporations  of  the  equal 
protection  of  the  laws,  let  us  inquire  whether 
It  is  of  such  manifestly  arbitrary  and  nnrea- 
sonable  character  that  It  cannot  be  Justified 
by  reference  to  the  police  power?  For  sev- 
eral reasons  we  are  constrained  to  answer 
this  inquiry  In  the  negative: 

(1)  It  should  be  kept  In  view  at  all  stages 
of  this  discussion  that  the  enactment  the 
validity  of  which  is  denied  by  the  appellee, 
is  an  attempt  by  the  Legislature  to  protect 
a  right  which  Code,  g  2071,  In  Its  original 
form,  conferred  upon  railway  employes;  and 
we  think  it  a  mle,  the  soundness  of  which 
cannot  be  successfully  denied,  that  where  the 
Legislature,  acting  within  its  constitutional 
power,  provides  a  right  or  confers  a  benefit 
which  did  not  before  exist,  it  may,  in  its  dis- 
cretion, also  provide  that  no  contract  by 
which  that  right  or  benefit  may  be  waived, 
lost,  or  Impaired  shall  be  of  any  validity 
whatever.  For  Instance,  having  given  home- 
stead rights  to  heads  of  families  and  exemp- 
tions to  debtors  in  execution,  no  one  at  this 
day  will  question  the  power  of  the  licgisla- 
ture  to  provide  that  any  contract  which  in 
Its  judgment  may  serve  to  defeat  or  lessen 
the  value  of  the  right  so  created  shall  be 
void.  The  authorities  upon  this  and  kindred 
propositions  are  too  numerous  and  familiar 
to  require  citation.  Congress,  having  provid- 
ed pensions  and  bounties  for  the  benefit  of 
persons  performing  military  service,  may 
make  invalid  any  contract  by  which  the  sol- 


dier agrees  to  pay  more  than  a  certain  fix'-d 
sum  to  bis  attorney  for  assistance  rendered) 
in  establishing  his  right  to  the  benefit  thus 
created,  and  may  even  make  it  a  crime  for 
the  attorney  to  demand  or  receive  more  the  a 
the  statutory  fee,  even  though  he  deman'lg 
or  receives  no  more  than  he  has  reasonuMj- 
earned.  Frisble  v.  United  States,  157  V.  S. 
160,  15  Sup.  Ct  586,  39  L.  Ed.  657.  As  we 
have  already  noted,  the  validity  of  the  stat- 
ute abolishing  the  fellow  servant  mle  in  tl  e 
interest  of  railway  employes  has  been  fully 
established  in  both  state  and  federal  courts 
and  In  our  Judgment  the  amendment  of  IStS 
was  a  legitimate  exercise  of  the  Inherent  p-.-w- 
er  of  the  Legislature  to  protect  the  right 
which  It  had  created.  That  the  act  Is  reason- 
ably adapted  to  effect  its  ostensible  purfiOie 
to  prevent  an  Improvident  waiver  or  surren- 
der by  the  employer  of  the  right  conferred 
upon  him  by  the  law  can  hardly  be  ques- 
tioned. Without  some  limitation  upon  the 
right  of  contract  a  law  Imposing  liability 
upon  the  employer  id  favor  of  the  emplovfi 
would  be  of  no  practical  benefit  to  the  latter; 
for.  In  the  absence  of  any  restriction,  the 
natural  and  certain  recourse  of  the  employer 
would  be  to  make  the  waiver  of  such  benefit 
a  condition  of  every  contract  of  employment. 
Possibly,  even  without  a  statute,  such  waiver 
would  be  held  void  on  grounds  of  public  pol- 
icy, but  that  fact  does  not  negative  the  pro- 
priety or  validity  of  protective  legislation. 

It  was  in  view  of  this  situation  that  onr 
lawmakers  sought  both  in  the  original  a.t 
and  In  the  amendment,  to  fence  against  tbe 
frustration  of  Its  purpose  to  confer  a  sub- 
santlal  benefit  upon  a  large  class  of  cltizvns 
engaged  in  a  hazardous  quasi  public  em- 
ployment That  the  appellee's  Relief  De- 
partment was  devised  to  require  or  induce 
Its  employes  to  pool  their  contributions,  and 
through  the  medium  of  an  insurance  or  bene- 
fit fund,  made  up  chiefly  by  deductions  trom 
their  wages,  pay  their  own  losses,  and  thus 
in  some  degree  relieve  the  corporation  from 
the  liability  Imposed  by  the  statute,  is  not 
seriously  disputed.  Under  the  original  stat- 
ute this  contract  did  not  constitute  a  re- 
striction upon  the  liability  of  the  corporation 
because,  as  held  by  us  in  the  cases  of  Donald 
and  Maine,  the  employ^  who  became  a  mem- 
ber of  the  Relief  Department  retained  the  op- 
tion to  pursue  bis  action  for  damages  or 
accept  the  alternative  relief  afforded  by  the 
department  But  the  Legislature  might  not 
unreasonably  believe  and  evidently  did  be- 
lieve that  such  contract,  even  If  as  a  twb- 
nlcal  legal  proposition  it  did  not  restrict 
the  corporate  liability,  operated  to  lessen  the 
value  of  the  benefit  conferred  by  the  statute. 
Entertaining  such  view,  the  enactment  of 
the  amendment  of  1808  was  a  natural  and 
appropriate  measure  to  prevent  the  indirect 
defeat  of  the  benevolent  purpose  of  the  origi- 
nal statute.  Our  decisions  upon  the  statute 
as  at  first  enacted  could  have  no  effect  to  pre. 
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vent  fnrUter  legislation  upon  tlie  subject 
So,  too,  It  may  well  be  said  tbat  If  tbe 
Legislature  believed  tbat  by  reason  of  tbe 
relations  between  employer  and  employ^,  or 
by  reason  of  tbe  peculiar  circumstances  lia- 
ble to  surround  tbe  latter  when  called  upon 
to  exercise  bis  option,  the  practical  operation 
of  the  relief  plan  might  be  to  relieve  tbe 
company  from  its  statutory  liability  without 
a  corresponding  adequate  benefit  to  tbe  em- 
ploy£,  then  an  amendment  speciflcally  In- 
cluding the  relief  contract  within  the  pro- 
hibition of  the  statute  would  not  be  an  un- 
reasonable stretch  of  legislative  power.  Nor 
Is  this  legislative  view  of  the  necessity  or 
propriety  of  the  amendment  wholly  without 
foundation.  Tbe  average  railway  employ^ 
is  not  a  man  of  wealth.  More  often  than 
otherwise  his  total  possessions,  if  any,  are 
represented  by  a  modest  home,  and  he  de- 
pends upon  his  wages  to  meet  bis  current 
living  expenses.  If  be  has  a  family,  they, 
too,  are  dependent  upon  bis  earnings.  If 
severely  injured,  the  pain  from  his  wounds, 
the  anxiety  for  his  dependent  family,  tbe 
pressure  of  bis  immediate  needs,  are  not 
conducive  to  calm  and  businesslike,  reflec- 
tion upon  what  may  prove  to  be  a  matter  of 
great  importance  to  him  and  those  who  look 
to  bim  for  support  The  immediate  aid 
which  tbe  Relief  Department  offers,  may, 
nnder  such  circumstances,  assume  an  exag- 
gerated importance  in  his  eyes,  and  in  bis 
weakness  and  distress  lead  him  to  accept  a 
benefit  inferior  to  that  which  he  might  other- 
wise be  entitled  to  recover.  Moreover,  tbe 
Legislature  may  well  have  believed  that  while 
membership  in  tbe  relief  department  was  en- 
tirely voluntary,  in  tbe  legal  sense  of  tbe 
word,  it  was  still  possible  for  the  employer, 
by  making  tbe  tenure  of  service  more  secure 
to  tliose  who  became  members,  to  bring  to 
bear  an  influence  in  tbat  direction  savoring 
of  moral  coercion.  Tbat  the  possibility  of 
this  pressure  upon  tbe  laborer  is  not  en- 
tirely the  creature  of  imagination  finds  sup- 
port in  appellee's  argument,  where  all  em- 
ployes who  refuse  to  enter  tbe  Relief  De- 
partment are  classified  as  l>elonging  to  the 
"thoughtless  and  improvident  class"  of  per- 
sons whom  railway  companies  try  to  avoid, 
and  are  the  "first  to  go"  whenever  the  serv- 
ice is  to  be  cut  down.  Conceding  that  It  is 
beyond  the  power  of  the  state  to  take  from 
the  employer  tbe  right  to  discharge  bis  em- 
ploy6,  or  from  tbe  employe  the  equal  right 
to  leave  the  service  of  his  employer,  witb 
or  witliout  cause,  subject  of  course,  to  any 
legitimate  claim  for  damages  for  violation 
of  contract  it  is  none  the  less  true  that 
the  state  may  still  properly  provide  that 
no  contract  into  which  the  employer  invites 
bis  employs,  under  tbe  express  or  Implied 
threat  that  his  refusal  will  mark  him  as 
the  first  to  be  discharged  from  employment 
sball  be  of  any  avail  as  a  defense  to  an  ac- 
tion for  tbe  enforcement  of  a  statutory  lla* 
bility  created  for  his  benefit 


(2)  Tbe  relations  between  employer  and 
employe  are  and  always  have  been  reco? 
nlzed  as  proper  subjects  of  police  regulation; 
but  recent  years,  with  the  extraordinary 
changes  wrought  in  industrial  affairs,  have* 
given  that  phase  of  our  law  peculiar  promi- 
nence. New  social  and  economic  conditions 
have  demanded  and  received  tbe  attention 
of  lawmakers  and  courts.  Employer  and  em- 
ploye do  not  stand  in  the  same  relative  posi- 
tions which  they  occupied  before  the  various 
lines  of  industry  became  concentrated  in 
comparatively  few  hands,  and  before  work- 
ers were  marshaled  into  such  vast  armies 
that  employers  must  of  necessity  deal  with 
them  in  masses  rather  than  as  individuals. 
These  changes  have  not  been  accomplished 
without  serious  friction  between  wage  payers 
and  wage  earners.  Where  the  blame  or  re- 
sponsibility rests  is  not  for  us  to  consider. 
The  condition  has  existed  and  still  exists, 
and  neither  Legislature  nor  courts  can  with 
propriety  ignore  it  In  every  Industry  em- 
ploying any  considerable  amount  of  labor 
the  employes  are  organized  for  associated 
effort,  seeking  to  maintain  or  Increase  labor's 
share  of  the  wealth  It  assists  in  producing. 
Employers  are  likewise  organized  to  check 
or  offset  the  power  and  Influence  of  associat- 
ed labor.  Strikes  and  lockouts  are  by  no 
means  uncommon,  and  no  year  goes  by  when 
some  one  or  more  of  these  contests  does  not 
assume  formidable  proportions,  disturbing 
the  peace  and  good  order  of  society  and  in- 
flicting injury  of  a  most  serious  nature  upon 
all  lines  of  business.  The  tying  up  for  a 
single  day  of  a  single  railroad  system  is 
attended  by  grave  inconvenience  and  loss  to 
the  public,  while  anything  like  a  general 
suspension  of  trafllc  Is  productive  of  Im- 
mediate and  wide-spread  calamity.  So  close 
and  vital  Is  the  dependence  of  the  public 
welfare  upon  harmony  between  labor  and 
capital  that  tbe  Legislature  may  well  exer- 
cise a  liberal  discretion  in  the  enactment  of 
measures  to  suppress  and  guard  against 
every  influence  which  tends  to  promote  dis- 
content or  discord  between  them.  This  truth 
has  already  challenged  general  attention  and 
has  found  expression  in  tbe  statutes  and 
court  decisions  of  every  state  of  our  Union. 
Among  the  legislative  measures  reaognizlng 
the  propriety.  If  not  the  necessity,  of  laws 
for  the  protection  and  promotion  of  the  in- 
terests of  labor,  we  may  mention  those  pro- 
viding for  tbe  establishment  of  bureaus  of 
labor,  for  preference  to  claims  for  labor 
in  tbe  settlement  of  insolvent  estates,  for 
laborer's  liens,  for  employer's  liability  for 
personal  injuries  to  employes,  for  the  screen- 
ing and  weighing  of  coal  as  a  basis  of  min- 
er's wages,  for  compulsory  payment  of  wages 
at  frequent  or  regular  intervals,  limiting  the 
hours  of  labor,  allowing  attorney's  fees  In 
actions  for  the  recovery  of  wages,  forbidding 
tbe  payment  of  wages  in  store  orders  or  other 
paper  not  redeemable  in  money,  and  invali- 
dating tbe  assignment  of  wages  before  they 
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are  earned.  These  are  but  samples  of  the 
many  which  might  be  enumerated  of  laws  al- 
ready In  existence  in  many  of  the  states,  and 
the  volume  and  variety  of  such  legislation 
•  Is  rapidly  increasing.  Some  of  these  experi- 
ments may  be  crude  and  of  doubtful  ex- 
pediency, and  others  may  be  marred  by 
fatal  defects;  but  the  g«ieral  movement  of 
which  they  mark  the  progress  Is  proof  of 
the  urgency  of  the  demand  for  an  adjust- 
ment of  the  law  to  meet  new  and  unprec- 
edented oonditlon&  It  is  true  that  some  of 
these  measures  have  been  invalidated  in 
certain  Jurisdictions  as  unconstitutional, 
while  In  others  they  are  sustained.  Indeed, 
it  is  not  strange  that  in  dealing  with  on- 
tried  conditions  Legislatures  should  have  oc- 
casionally exceeded  their  constitutional  pow- 
er, nor  is  it  strange  if  courts  in  their  con- 
servatism should  sometimes  have  failed  to 
give  due  consideration  to  the  thought  that 
radical  changes  in  circumstances  affecting 
the  public  welfare  may  Justify  the  applica- 
tion of  remedies  which  under  former  condi- 
tions would  have  been  rightfully  held  arbi- 
trary and  unreasonable. 

We  cannot  undertake  to  collate  the  con- 
fllotlnR'  precedents,  or  determine  the  mere 
numerical  preponderance  of  tlie  authorities. 
After  a  thorough  examiination  of  the  cases 
we  are  satlsfled  that  the  present  current  of 
authority  tends  to  uphold  all  reasonable 
provisions  for  the  protection  of  labor,  and 
that  Ck)de,  {  2071,  is  fairly  within  the  scope 
of  the  powers  of  the  state.  We  are  not  im- 
pressed with  the  suggestion,  made  by  some 
courts  which  condemn  such  legislation,  that 
it  is  an  offensive  Imputation  upon  the  man- 
hood and  Independence  of  the  laborer  to 
thus  assume  that  he  needs  the  special  guar- 
dianship and  protection  of  the  law.  This 
easy  metliod  of  argument  would  wipe  out 
most  of  our  statutes.  Generally  speaking, 
all  law  is  made  to  protect  man  against  un- 
due advantage  at  the  hands  of  other  men, 
and  the  chief  Justification  for  legislation 
upon  matters  of  personal  and  property 
right  is  the  fact  that  men  do  not  and 
cannot  always  deal  on  equal  footing.  Un- 
der no  circumstances  is  this  Inequality  more 
frequent  than  in  the  relations  between  em- 
ployer and  employe  under  modem  conditions. 
Indeed,'  In  this  inequality  of  advantage  is 
found  the  only  Justification  for  any  of  the 
many  labor  laws  to  which  we  have  referred. 
This  condition,  as  affording  sufficient  basis 
for  the  exercise  of  police  regulation,  has  of- 
ten l)een  recognized  by  the  courts. 

In  Holden  v.  Hardy,  "1 69  U.  S.  366,  18  Sup. 
Ct  383,  42  L.  Ed.  780,  the  Supreme  Court  of 
the  United  States  in  sustaining  a  statute 
regulating  the  hours  of  labor  In  mines  and 
making  it  a  penal  offense  to  disregard  its 
terms,  says:  "The  Legislature  has  recog- 
nized the  fact,  which  the  experience  of  legis- 
lators In  many  states  has  corroborated,  that 
the  proprietors  of  these  establishments  and 
their  operatives  do  not  stand  upou  an  equal- 


ity, and  ttiat  their  interests  are  to  a  certain 
extent  conflicting.  The  former  natarally 
desire  to  obtain  as  much  labor  as  poBsiUe 
from  their  employes,  while  the  latter  are 
often  Induced  by  the  fear  of  discharge  to 
conform  to  regulations  which  their  Judg- 
ment, fairly  exercised,  would  pronounce  to 
be  detrimental  to  their  health  or  acrengtlL 
In  other  words,  the  proprietors  lay  down  the 
rules  and  the  latx>r««  are  practically  can- 
strained  to  obey  them.  In  such  cases  aelf- 
interest  is  often  an  unsafe  guide,  and  the  Leg- 
islature may  properly  Interpose  its  author- 
ity. ••  •  But  the  fact  that  both  parties 
are  of  full  age  and  competent  to  contract  does 
not  necessarily  deprive  the  state  of  the 
power  to  Interfere,  where  the  parties  do  not 
stand  upon  an  equality,  or  where  the  public 
health  demands  that  one  party  to  the  con- 
tract shall  be  protected  against  himself. 
The  state  stlU  retains  an  Interest  in  his 
welfare,  however  reckless  he  may  be.  The 
whole  is  no  greater  than  the  sum  of  all  its 
parts,  and  when  the  individual  health,  safety, 
and  welfare  are  sacrificed  or  neglected  the 
state  must  suffer." 

Sustaining  the  validity  of  an  act  requiring 
certain  corporations  to  pay  off  their  laboren: 
in  money  and  at  specified  short  intervals, 
the  Supreme  Court  of  Rhode  Island  uses  thig 
language:  "If  it  be  said  that,  however  rich 
and  powerful  corporations  may  be  and  bow- 
ever  poor  and  weak  their  employes,  the  lattB- 
are  not  obliged  to  work  for  the  former,  and 
if  they  choose  to  work  for  the  corporation:! 
they  can,  but  for  chapter  918,  make  such 
agreements  as  they  see  fit  and  thns  pro- 
tect themeelves,  then  it  can  be  replied  that 
poverty  and  weakness  can  wage  but  an  un- 
equal contest  with  corporate  wealth  and 
power,  and  that  the  Legislature,  in  granUne 
valuable  powers  and  privileges,  might  be 
willing  to  do  It  or  If  already  granted  to  con- 
tinue them,  if  it  has  retained  the  power  to 
amend  such  original  grant,  only  on  condi- 
tion of  minimizing  the  corporate  power  to 
drive  hard  bargains  with  their  employes, 
who  too  often,  in  the  sharp  and  bitter  com- 
petition for  work,  have  to  submit  to  such 
terms  and  conditions  as  their  employers  see 
fit  to  pre8cril)e."  State  v.  Brown,  18  R.  1. 16, 
25  Atl.  246.  17  L.  R.  A.  856. 

The  state  of  Tennessee  has  a  statute  by 
which  employers  of  labor  who  issue  store 
orders  or  scrip  in  payment  for  labor  are  re- 
quired to  redeem  the  same  In  money  if  de- 
manded, any  agreement  or  contract  to  the 
contrary  notwithstanding.  This  provision 
was  upheld  by  the  Supreme  Court  of  that 
state  in  an  able  and  extiaustlve  opinion  as 
within  the  proper  limits  of  the  police  power. 
Among  other  reasons  stated  in  support  of 
this  view  the  court  says:  "The  Legislature 
evidently  deemed  the  laborer  at  some  dis- 
advantage under  the  existing  laws  and  cus- 
toms, and  by  this  act  undertook  to  amelio- 
rate bis  condition  In  some  measure  by  enab- 
ling him,  at  his  election  and  at  a  proper  time. 
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to  demand  and  recelye  his  unpaid  wages  In 
money,  i-ather  than  In  soraetblng  less  valu- 
able. Its  tendency,  though  slight  It  may  be, 
Is  to  place  the  employer  and  employ^  on 
equal  ground  in  the  matter  of  wages,  and  so 
far  as  calculated  to  accomplish  that  end  it 
deserves  commendation."  Harbison  v.  Iron 
Co.,  53  S.  W.  955,  56  L.  R.  A.  ai6,  76  Am. 
St  Rep.  682.  On  appeal  to  the  Supreme 
Court  of  the  United  States  this  Judgment 
was  affirmed.  The  opinion,  written  by  Shi- 
ras,  J.,  expressly  quotes  from  and  readopts 
tbe  opinion  of  the  Tennessee  court  as  l>elng 
"so  full  and  satisfactory"  as  to  make  it  un- 
necessary to  again  go  over  the  ground.  Iron 
Co.  V.  Harbison,  183  U.  8.  13,  22  Sup.  Ct  1, 
46  L.  Ed.  55. 

Following  the  same  line  of  thought,  the 
Supreme  Court  of  Vermont  upholds  a  statute 
which  in  effect  forbids  a  railway  employ^ 
to  contract  for  the  assumption  of  risic  of  a 
hazardous  appliance  or  unsafe  place  to  work, 
saying:  "If  it  be  objected  that  the  statute, 
when  thus  reed,  deprives  the  laborer  of  his 
right  to  make  his  own  contracts,  the  an- 
swer is  to  lie  found  in  the  principle  that  the 
state  has  the  right  to  protect  its  poor  and 
helpless,  even  to  that  extent  if  need  be. 
Such  is  the  basis  of  the  decisions  that  up- 
hold the  Utah  labor  law  restricting  the 
hours  of  mining  work  to  eight  hours  per 
day,  s&tutes  that  forbid  the  employment  of 
children  In  certain  callings,  the  store  order 
acts,  and  the  statutes  against  usury,  in  de- 
fense of  the  last-named  of  which  this  court 
held,  some  20  years  ago,  tliat  even  a  release 
under  seal  given  by  the  borrower  at  the 
time  of  the  loan  did  not  t>ar  his  right  to  re- 
cover tbe  unlawful  rate,  declaring  that 
the  statute  was  intended  for  the  pro- 
tection of  the  weak  against  the  strong,  and 
public  policy  requires  that  it  should  not  be 
evaded  nor  Its  force  abated.  Elverybody  knows 
that  there  are  large  classes  who  get  their  liv- 
ing from  day  to  day  in  such  service  as  that  in 
which  plaintitr  was  engaged,  who  must  work 
where  they  are  working  and  keep  their  Job 
at  all  hazards,  if  they  would  not  bring  them- 
selves and  their  families  to  want  To  say 
to  such,  'If  you  do  not  like  the  conditions, 
you  may  quit'  is  often  only  a  heartless  mock- 
ery." R.  B.  v.  Kllpatrick,  74  Vt  288,  62 
AU.  531,  93  Am.  St  Rep.  887. 

Mr.  Freund,  addressing  himself  to  the  ob- 
jection that  such  statutory  restrictions  de- 
prive the  laborer  himself  of  liberty  of  con- 
tract Bays  the  "argument  is  fallacious  in  tbe 
case  of  wage  contract  where  the  voluntary 
assumption  by  one  may,  through  stress  of 
competition,  force  others  to  assume  the  same 
burden  against  their  will."  Freund  on 
Police  Power,  {{  500-603.  See,  also,  Keat- 
ing, J.  in  Archer  v.  James,  2  Best  &  S.  73;  and 
Byles,  J.,  in  same  case,  page  82.  In  the  very 
recent  case  of  Lochner  v.  New  York  (decided 
by  the  Supreme  Court  of  the  United  States) 
reported  In  198  U.  S.  45,  26  Sup.  Ct  .539,  49 
L.  Ed.  937,  a  statute  prohibiting  owners  and 


proprietors  of  tmkerles  from  requiring  or  per- 
mitting employes  to  lalior  more  than  10 
hours  per  day  and  making  a  violation  of  this 
provision  punishable  as  a  public  offense,  was 
by  a  majority  decision  held  to  be  an  uncon- 
stitutional interference  with  liberty  of  con- 
tract The  case  is  not  parallel  in  fact  or 
principle  with  the  one  at  bar,  but  it  Is 
worthy  of  note  that  four  of  the  nine  members 
of  that  court  unite  in  a  vigorous  dissent 
holding  that  even  such  drastic  legislation  is 
clearly  within  the  police  power  of  the  state. 

In  recognizing  the  soundness  of  the  views 
expressed  by  the  cited  authorities,  we  do  not 
say,  nor  is  it  necessary  to  believe,  that  the 
employer  Is  actuated  by  a  wanton  or  oppres- 
sive spirit  It  is  enough  to  say  that  be  is 
human,  and  as  such  is  therefore  only  humanly 
and  naturally  inclined  to  exact  a  profitable 
bargain  if  the  opportunity  offers,  Just  as  the 
laborer  himself  is  ready  to  take  advantage 
of  favoring  circumstances  to  exact  the  high- 
est wage.  But  the  opportunities  are  not 
equal.  The  employer,  as  a  rule,  has  some 
store  of  capital  to  stand  between  him  and 
Immediate  want  if  business  grows  slack  or 
suspends,  while  the  average  laborer  has  little 
or  no  reserve  for  the  proverbial  "rainy  day," 
and  sooner  or  later  must  accept  the  terms 
wblch  are  offered  bim.  It  is  with  this  condi- 
tion in  view  that  the  Legislature  has  enacted 
the  statute  under  consideration  for  tbe  pur- 
pose of  preserving  as  near  as  possible  that 
equality  of  advantage  to  both  parties  which 
is  essential  to  the  general  good,  and,  as  Is 
well  said  in  tbe  Harbison  Case,  supra,  "this 
alone  commends  the  act  as  a  valid  police 
r^ulation."  To  same  effect  see  Hancock  v. 
Xaden,  121  Ind.  306,  23  N.  E.  253,  6  L.  R.  A. 
576,  16  Am.  St  Rep.  396. 

(3)  The  right  of  the  state  to  regulate  liber- 
ty of  contract  Is  peculiarly  applicable  to  cor- 
porations. That  corporations  are  entitled  to 
the  equal  protection  of  the  laws  has  already 
been  shown,  but  this  does  not  mean  that  cor- 
porations and  natural  persons  stand  in  the 
same  relation  to  the  power  which  Inheres 
in  tbe  state  to  regulate  their  conduct  or 
methods  of  business.  Tbe  distinction  be- 
tween them  Is  fimdamental  and  ineradicable. 
Tbe  natural  person  has  certain  inalienable 
rights,  for  which  he  Is  not  indebted  to  organ- 
ized society.  He  is  bom  to  them.  The  Con- 
stitution and  laws  recognize  them  and  pro- 
vide safeguards  for  them,  but  do  not 
create  them.  Tbe  corporate  person  has  no 
rights  except  tliose  with  which  it  is  endowed 
by  the  lawmaking  power,  and  the  power  of 
creation  necessarily  Implies  the  power  of  reg- 
ulation. See  Railroad  v.  Bristol,  151  U.  S. 
666,  14  Sup.  Ct  437,  38  L.  Ed.  269;  Railroad 
V.  Paul,  173  U.  8.  404,  19  Sup.  Ct  419,  43 
L.  Ed.  746 ;  Railroad  v.  Matthews,  174  U.  S.  96, 
19  Sup.  Ct  600,  43  L.  Ed.  909 ;  Hooper  v.  Cali- 
fornia, 155  U.  S.  648,  15  Sup.  Ct  209,  -39  L. 
Ed.  297;  Insurance  Co.  v.  Daggs,  172  U.  S. 
567,  19  Sup.  Ct  281.  43  Lu  Ed.  662;  Dayton 
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V.  Iron  Ck).,  183  U.  S.  23,  22  Sup.  Ct  5,  46 
Lu  Ed.  61;  Insurance  Co.  t.  Needles,  113  U. 
S.  574,  6  Sup.  Ct.  681,  28  L.  Ed.  1084 ;  Sink- 
ing Fund  Cases,  99  U.  S.  700,  25  L.  Ed.  496; 
Herrick  t.  Railroad,  31  Minn.  11,  16  N.  W. 
413,  47  Am.  Rep.  771 ;  State  t.  Brown,  18  R. 
I.  16,  25  Atl.  246,  17  L.  R.  A.  856 ;  Railroad 
Co.  V.  Lyon,  123  Pa.  140,  16  Atl.  607,  2  L.  R. 
A.  489,  10  Am.  St  Rep.  517;  State  ▼.  Peel 
a  C.  Co.,  36  W.  Va.  802,  15  S.  B.  1000,  17 
L.  R.  A.  385 ;  Railroad  T.  Paul,  64  Ark.  83, 
40  S.  W.  705,  37  L.  R.  A.  504,  62  Am.  St 
Rep.  154;  Tullis  r.  Railroad,  175  U.  S.  353, 
20  Sup.  Ct  136,  44  L.  Ed.  192;  Skinner  t. 
Garnett  (0.  C.)  96  Fed.  735;  U.  P.  R  R.  v. 
M.  C.  R.  R.,  128  Fed.  238,  64  0.  C.  A.  348 ; 
Commonwealth  ▼.  Railroad,  129  Pa.  405,  18 
Atl.  406,  410 ;  Iron  Co.  v.  Harbison,  183  U.  S. 
13,  22  Sup.  Ct  1,  46  L.  Ed.  55 ;  S.  C.  Street  R. 
U.  V.  Sioux  City,  78  Iowa.  746,  39  N.  W.  498. 
It  is  true  that  in  some  of  the  foregoing  cases 
special  prominence  Is  given  to  an  express 
reservation  of  power  In  the  state  to  amend 
or  repeal  corporate  charters,  a  rule  the  ap- 
plicability of  which  to  the  present  contro- 
versy we  need  not  consider ;  but  the  Supreme 
Court  of  the  United  States,  which  upheld 
that  contention  In  Railroad  v.  Paul,  supra, 
advances  another  step  in  the  later  case  of 
Iron  Co.  Y.  Harbison,  supra,  and  announces 
the  rule  that  irrespective  of  the  right  of 
charter  amendment  the  state  Is  vested  with 
power  to  enact  such  legislation.  It  says: 
"It  is  true  that  stress  was  laid  in  the  opinion 
In  that  case  (Paul  v.  Railroad  Co.)  on  the 
fact  that  in  the  Constitution  of  the  state  the 
power  to  amend  corporate  charters  was  re- 
served to  the  state,  and  it  Is  asserted  that 
no  such  provision  exists  In  the  present  case. 
It  is  also  true  that,  inasmuch  as  the  right 
to  contract  Is  not  absolute  in  every  matter, 
but  may  be  subjected  to  the  restraints  deman- 
ed  by  the  safety  and  welfare  of  the  state 
and  its  inhabitants,  the  police  power  of  the 
state  may,  within  well-defined  limitations, 
extend  over  corporations  outside  and  regard- 
less of  the  power  to  amend  charters."  Citing 
Atchison  V.  Matthews,  174  U.  S.  96,  19  Sup. 
Ct  609,  43  L.  Ed.  909. 

The  same  question  was  broached  In  the 
flrst  case  carried  to  the  Supreme  Court  of 
the  United  States  to  test  the  validity  of  a 
statute  abolishing  the  fellow-servant  rule  In 
actions  against  railway  companies.  To  the 
objection  that  the  statute  was  In  yiolatlon 
of  the  fourteenth  amendment.  Field,  J.,  speak- 
ing for  the  court,  replies:  "The  plain  answer 
to  this  contention  Is  that  the  liability  im- 
posed by  the  law  of  1874  arises  only  for 
Injuries  subsequently  committed.  It  has  no 
application  to  past  Injuries,  and  It  cannot  be 
successfully  contended  that  the  state  may  not 
prescribe  the  liabilities  under  which  corpora- 
tions created  by  the  laws  shall  conduct  their 
business  in  the  future,  where  no  limitation  Is 
placed  upon  its  power  in  this  respect  by  their 
oharters.    Legislation  to  this  effect  is  found 


in  the  statute  books  of  every  state."  Mactet 
v.  Railroad,  supra;  Virgmla  D.  Ob.  v.  Crozcr. 
90  Va.  126,  17  S.  E.  800,  44  Am.  St  Rep.  SC 

(4)  Nor  does  the  fact  that  the  corporatiKi 
is  the  creature  of  another  state  afford  it  ai:j 
advantage  in  this  respect     Hooper  v.  Caj- 
fomla,  155  U.  S.  648,  15  Sup.  Ct  207,  39  L 
Ed.  297;    Insurance  Co.  v.  Daggs,  172  U.  S. 
557,  19  Sup.  Ct  281,  43  L.  Ed.  552 ;   DajiM 
v.  Barton,  183  U.  S.  23,  22  Sup.  Ct  5,  40  L 
Ed.  61.    In  the  Hooper  Case  the  coort  soj- 
talnlng  the  validity  of  a  statute  requiring  tt 
suranee  companies  to  pay  the  full  smn  insured 
in  case  of  loss,  any  condition  or  stipuIatioB 
of  the  contract  to  the  contrary  notwithstaiHl- 
ing,  says:    "That  which  a  state  may  do  witii 
a  corporation  of  Its  own  creation,  it  may  cj 
with  foreign  corporations  admitted  Into  tt» 
state.    •    *    •    The  power  of  a  state  to  ix- 
pose  conditions  upon  foreign  corporations  U 
certainly    as   extensive  as   the    power  o^(t 
domestic  corporations."    Subject  alone  to  tie 
condition  that  the  regulation  imposed  doe: 
not   operate   upon   interstate   commerce  or 
otherwise  violate  the  provisions  of  the  federal 
Constitution,  the  power  of  the  state  to  pre- 
scribe the  terms  on  which  foreign  corpors- 
tions  may  do  business  within  its  jurisdictiim 
is  unlimited.    The  fact  that  the  corporatioa 
is  engaged  In  interstafe  commerce  does  set 
exempt  It  from  control  by  the  state  iif  respec: 
to  all  business  done  therein  not  directly  con- 
nected with  traffic  between  the  states.    For 
instance,  the  local  statutes  pertaining  to  tbt 
duty  to  fence  railway  tracks,  imposing  lia- 
bility for  live  stock  killed  by  moving  train! 
or  for  damages  by  fire  set  out  by  oigiiiea. 
regulating   speed   of  trains   wltbin   city  or 
yard    limits,    abolishing    the    fellow-servant 
rule,    requiring    the    redemption    of   unused 
tickets,  and  regulating  contracts  of  emplo;- 
ment,  are  no  less  applicable  to  foreign  cor- 
porations   engaged    in    Interstate    commerce 
than  to  domestic  corporations  doing  only  a 
local  business.    Smith  ▼.  Alabama,  124  U.  S. 
465,  8  Sup.  Ct  564,  31  L.  Ed.  508 ;    Railroad 
y.  Alabama,  128  U.  S.  96,  9  Sup.  Ct  2a  £ 
L.  Ed.  352;   Wlllfong  v.  Railroad.  116  Iowa. 
551,  90  N.  W.  368;  Railroad  v.  Mnrphey,  116 
Ga.  870,  43  S.  E.  285,  60  L.  R.  A.  817:  Rail- 
road v.  New  York,  165  U.  8.  631,  17  Sopi 
Ct  418,  41  L.  Ed.  863 ;  State  ▼.  Railroad,  133 
Ind.  85,  32  N.  B.  817,  18  L.  R.  A.  502;  G««r 
V.  Connecticut,  161  U.  S.  519,  16  Sup.  Ct  GOO. 
40  L.  Ed.  793;    Railroad  v.  Bolan,  169  U.  S. 
133,  18  Sup.  Ct  289,  42  L.  Ed.  688. 

(5)  Considered  from  the  standpoint  of  prec- 
edent alone,  we  think  the  weight  of  tlie  bet- 
ter reasoned  cases  supports  the  conduslffli 
at  which  we  have  arrived.  Such  is  the  mani- 
fest force  and  effect  of  most  of  the  cases  at 
ready  cited.  The  following  additional  pr«^ 
edents,  selected  from  the  many  found  among 
the  decisions  of  recent  date.  Indicate  schdc- 
thing  of  the  extent  to  which  the  power  to 
regulate  and  restrict  the  right  Of  contract 
and  more  especially  between  employer  and  em- 
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ployA,  hu  been  upheld.  In  citing  them,  it  Is 
proper  to  suggest  tliat  the  decision  of  the 
question  before  ns  does  not  require  us  to 
adopt  all  the  conclusions  reached  In  these 
cases  or  all  of  the  reasoning  on  which  tbey 
are  based.  They  are  in  point,  however,  as  il- 
lustrating the  trend  of  judicial  thought,  and 
the  gradually  extending  application  of  the 
police  power  in  the  Interest  of  the  general 
welfare. 

In  Maryland  a  statute  requiring  operators  of 
coal  mines  to  pay  the  wages  of  employes  in 
xuoney  and  at  stated  interrals,  and  restricting 
the  right  of  operators  to  contract  for  pay- 
ment of  such  wages  in  merchandise,  has  been 
upheld.  Shaffer  v.  U.  M.  Co.,  65  Md.  74.  A 
similar  statute  in  Indiana  has  been  held 
valid.  Hancock  t.  Yaden,  121  Ind.  866,  23 
N.  E.  253,  16  Am.  St  Rep.  396.  The  same 
court,  in  a  very  recent  case,  sustains  the 
validity  of  a  statute  which  prohibits  the 
assignment  of  claims  for  wages  not  yet 
earned.  International  Co.  v.  Welsslnger,  160 
Ind.  348,  65  N.  E.  521,  65  L.  R.  A.  599,  98 
Am.  St  Rep.  334.  A  statute  of  the  United 
States  making  it  unlawful  to  pay  any  seaman 
wages  In  advance,  or  to  pay  such  wages  to 
any  other  person  on  a  seaman's  account,  and 
providing  that  such  payment  in  advance  shall 
not  absolve  the  employer  from  full  payment 
after  the  wages  have  been  earned,  la  held  not 
to  invade  any  right  guarantied  by  the  fonr- 
teenth  amendment.  Patterson  v.  The  Eludora, 
190  n.  S.  169,  23  Sup.  Ct  821,  47  L.  Ed.  1002. 
The  court  by  Brewer,  J.,  there  says:  "While 
It  may  be  conceded  tJiat,  generally  speaking, 
among  the  inalienable  rights  of  the  citizen  Is 
that  of  the  liberty  of  contract  yet  such  lib- 
erty Is  not  absolute  and  universal.  It  is  with- 
in the  undoubted  power  of  the  government 
to  restrain  some  individuals  from  all  con- 
tracts as  well  as  all  individuals  from  some 
contracts.  It  may  deny  to  all  the  right  to 
contract  for  the  purchase  of  lottery  tickets, 
to  the  minor  the  right  to  assume  any  obliga- 
tions except  for  the  necessaries  of  existence, 
to  the  common  carrier  the  power  to  make 
any  contract  releasing  himself  from  negli- 
gence, and,  Indeed,  may  restrain  all  in  any 
employment  from  any  contract  in  the  course 
of  employment  which  Is  against  public  policy. 
The  possession  of  this  power  in  no  manner 
conflicts  with  the  proposition  that  generally 
speaking,  every  citizen  has  a  right  freely  to 
contract  for  the  price  of  his  labor,  services, 
or  property." 

Statutes  have  been  sustained  which  Invali- 
date contracts  to  waive  homestead  and  ex- 
emption laws.  Curtis  v.  O'Brien,  20  Iowa, 
376.  89  Am.  Dec.  543;  Kneettle  v.  Newcomb, 
22  N.  Y.  249,  78  Am.  Dec.  186;  Maloney  v. 
Newton,  85  Ind.  365,  44  Am.  Rep.  46.  A  debt- 
or cannot  waive  stay  of  execution  by  con- 
tract McLane  v.  Elmer,  4  Ind.  239.  Parties 
may  be  required  to  Insert  the  words  "given 
for  a  patent"  in  promissory  notes  given  upon 
such  consideration.  New  v.  Walker.  108  Ind. 
865,  9  N.  E.  386,  58  Am.  Rep.  40;  Herdie  ▼. 
108N.W,— 58 


Roessler,  109  N.  T.  12T,  1«  N.  B.  198.  Par- 
ties may  be  prolilbited  from  contracting  to 
pay  attorney's  fees  for  the  collection  of  a 
claim  against  them.  Churchman  v.  Martin, 
64  Ind.  380.  In  Vermont  it  has  been  held 
that  a  statute  which  forbids  a  railway  em- 
ploy6  to  contract  to  assume  the  risk  of  a 
hazardous  appliance  or  unsafe  place  to  work 
is  not  unconstitutional.  Kilpatrlck  v.  Rail- 
road Co.,  74  Vt  288,  52  Atl.  531,  93  Am.  St 
Rep.  887.  Stafford,  J.,  speaking  for  the  court, 
says :  "If  the  doctrine  of  assumption  of  risk 
Is  to  be  regarded  as  contractual,  then  we  bold 
that  the  statutory  protection  cannot  t>e  bought 
and  sold,  but  the  policy  of  the  law  forbids 
it  In  the  interest  of  public  welfare.  •  *  • 
The  Legislature  understood  this,  and  the  act 
we  are  considering  was  an  attempt  to  bet- 
ter the  condition  of  that  very  class  by  com- 
pelling the  employers  to  yield  something  of 
profit  In  the  interest  of  humanity  and  to  save 
the  lives  and  limbs  of  his  workmen  by  adopt- 
ing safer  Instruments  of  labor.  It  seems  to 
us  that  a  court  should  be  very  slow  to  con- 
strue the  beneficial  purpose  out  of  such  a  law 
or  to  make  it  of  no  effect  On  broad  lines  of 
public  good  and  social  progress  it  is  plain 
that  such  legislation  must  be  largely  looked 
to  If  government  is  to  remain  firm  and  se- 
cure in  the  respect  and  affection  of  the 
people." 

Massachusetts  having  already  a  statute  re- 
quiring certain  corporations  to  pay  their  em- 
ployes in  money  in  weekly  installments,  its 
Legislature  submitted  to  the  Supreme  Court 
of  that  state  the  question  whether  such  pro- 
vision could  l>e  constitutionally  extended  to 
private  persons  and  partnerships.  To  this 
inquiry  the  court  responded,  and,  after  citing 
approvingly  many  of  the  cases  we  have  al- 
ready mentioned  and  the  many  statutes  reg- 
ulating and  restricting  liberty  of  contract 
announced  the  conclusion  that  such  legisla- 
tion is  not  a  violation  of  any  constitutional 
guaranty.  Re  House  Bill  No.  1,230,  163 
Mass.  589,  40  N.  E.  713,  28  L.  R.  A.  344. 
A  provision  prohibiting  all  sales  of  corporate 
stocks  to  be  delivered  In  the  future  is  not  a 
violation  of  the  fourteenth  amendment  al- 
though Its  prohibition  Includes  bona  fide  as 
well  as  gambling  transactions.  Otis  v.  Park- 
er, 187  U.  S.  606,  23  Sup.  Ct  168,  47  L.  Ed. 
323.  In  support  of  this  holding  It  Is  said: 
"Even  if  the  provision  before  us  should  seem 
to  us  not  to  have  been  justified  by  the  circum- 
stances locally  existing  In  California  at  the 
time  when  it  was  passed,  it  is  shown  by  Its 
adoption  to  have  expressed  a  deep-seated  con- 
viction on  the  part  of  the  people  concerned  as 
to  the  policy  required.  Such  a  deep-seated 
conviction  Is  entitled  to  great  respect  If  the 
state  thinks  that  an  admitted  evil  cannot  be 
prevented,  except  by  prohibiting  a  calling  or 
a  transaction  not  in  itself  objectionable,  the 
court  cannot  interfere  unless  in  looking  into 
the  substance  of  the  matter,  it  Is  a  clear, 
unmistakable  infringement  of  rights  secured 
by  the  fundamental  law." 
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From  a  general  review  of  the  a\itboritiei 
Mr.  Frennd  uys  (Police  Power,  H  602,  503) : 
"Tbe  general  principle  of  police  regnlation 
of  tbe  liberty  of  contract  may  perhaps  be 
formulated  as  follow*:  When  a  contractnal 
relation  is  voluntarily  entered  into,  rights 
and  obligations  which  are  conformable  to  the 
nature  of  tbe  relation  may  l>e  defined  by  law 
and  made  concluslTe  upon  the  parties,  irre- 
specUve  of  the  Btlpnlations  attempting  to  set 
them  aside,  especially  where  such  stipula- 
tions Inyolve  the  waiver  of  valuable  present 
rights,  or  where  they  are  virtually  imposed 
by  one  party  wltboat  power  of  choice  on  part 
of  the  other."  The  case  of  Peel  Splint  Coal 
Co  V.  West  Virginia,  supra,  affirms  the  valid- 
ity of  a  statute  prescribing  the  manner  of 
weighing  coal  In  determining  the  amount  of  a 
miner's  earnings  and  forbidding  payment  in 
scrip  or  store  orders.  It  is  true  that  this  af- 
firmance was  by  a  divided  court,  but  the  opin- 
ion is  so  well  argued  and  so  well  supported 
by  reason  and  authority  that  no  one  desiring 
to  master  the  learning  of  the  law  on  this  sub- 
ject should  fall  to  examine  It  Moreover,  the 
principle  there  upheld,  having  since  been 
fully  settled  as  anthorltatire  by  the  Sv^reme 
Court  of  the  United  States  in  Harbison  v. 
Tennessee,  supra,  the  opinion  Is  entitled  to 
rank  as  authority,  notwithstanding  the  divi- 
sion of  tbe  court  by  which  it  was  pronounced. 

As  a  fitting  conclusion  to  this  examination 
of  authorities  we  quote  from  tbe  opinion  in 
Atkin  V.  Kansas,  191  U.  S.  207,  24  Sup.  Ct. 
124,  48  Lk  Ed.  148,  sustaining  an  act  making 
it  unlawful  for  any  contractor  engaged  upon 
a  work  of  public  improvement  to  require  or 
permit  an  employ^  to  work  more  than  eight 
hours  per  day :  "If  It  be  said  that  a  statute 
like  the  one  before  us  is  mischievous  In  its 
tendencies,  the  answer  is  the  responsibility 
therefor  rests  upon  tbe  Legislature  and  not 
upon  the  courts.  No  evils  arising  from  such 
legislation  could  be  more  far-reaching  than 
those  that  might  come  to  our  system  of  gov- 
ernment if  the  judiciary,  abandoning  the 
sphere  assigned  to  It  by  the  fundamental  law, 
should  enter  the  domain  of  legislation,  and 
upon  the  grounds  merely  of  Justice  and  rea- 
son annul  statutes  that  have  received  the 
sanction  of  the  people's  representatives." 
As  bearing  generblly  upon  tbe  extent  to 
which  the  police  power  may  restrict  the  lib- 
erty of  contract,  see  Re  House  Bill  147  (Colo. 
Sup.)  48  Paa  512;  White  v.  Reservoir  (To.,  22 
Colo.  191,  43  Pac.  1028,  31  L.  R.  A.  828;  Cook 
V.  Howland  (Vt.)  62  Atl.  973,  60  L.  R.  A.  838, 
03  Am.  St.  Rep.  912;  O>mmonwealth  v.  Vroo- 
man,  164  Pa.  306,  30  AU.  217,  25  L.  R.  A. 
250,  40  Am.  St.  Rep.  903;  Ck>mmonwealth  v. 
Mfg.  Ck>.,  120  Mass.  385;  Sweeny  v.  Hunter, 
145  Pa.  363,  22  Atl.  653.  14  L.  B.  A.  594; 
Krlebohm  v.  Tancey  (Mo.  Sup.)  55  8.  W.  261; 
Naglebaugh  v.  Harder,  21  Ind.  App.  651,  51 
N.  B.  427;  State  v.  Crescent  Co.,  83  Minn.  284, 
86  N.  W.  107,  64  L.  R.  A.  466,  85  Am.  St 
Rep.  464;  State  v.  Moore.  104  N.  C.  714,  10 
S.  B.  143.  17  Am.  St  Rep.  696;  Richardson 


T.  B.  B.  (Mo.  Bnp;)  50  S.  W.  785 :  State  r 
Wagener,  77  Minn.  4SS,  80  N.  W-  633.  775. 
1184,  46  Ii.  B.  A.  442.  77  Am.  Sti  Rep.  eSl: 
Flrmstone  v.  Ma<^  40  Pa.  387,  88  Am.  Dk. 
607;  Baton  v.  Began,  114  Mass.  433;  rtavis  t. 
State,  68  Ala.  68,  44  Am.  Bep.  128;  Act  Ccof. 
June  26,  1884  (23  Stat  63,  c.  121),  euuttUual 
in  case  of  The  Edwin  (D.  C.)  23  Fed.  2S. 
Higgins  V.  Graham,  143  Cal.  131.  7S  Paa  896. 
Johnson  v.  Spartan  (S.  C.)  47  S.  £.  695;  Bow:- 
ley  V.  Kline  ffnd.  Aw).)  63  N.  E.  724 :  Pm* 
V.  Railroad,  162  N.  T.  49.  56  N.  E.  50a  4S 
L.  R.  A.  669;  Wheeler  v.  Rnssell,  17  Has. 
258;  Eaton  v.  Began.  114  Mass.  433;  Karoe? 
V.  Insurance  Ck>.,  (Mo.  Sup.)  46  S.  W.  l&i: 
Brechblll  v.  Randall,  102  Ind.  528,  1  N.  E. 
362,  62  Am.  Rep.  695;  Butler  v.  Chamber, 
86  Minn.  71,  30  N.  W.  308,  1  Am.  St.  B«> 
638;  Graham  v.  Lumber  C!o.  (Ky.)  80  S.  W 
799;  Hotel  Co.  v.  A.  B.  Co.,  54  C.  a  A.  165 
116  Fed.  793;  Munn  v.  Illinois.  94  n.  S.  113 
24  Ii.  Ed.  77;  Railroad  Co.  v.  Wilson.  4  WUlsea. 
Civ.  Caa  est  App.  (Tex.)  568;  Booth  v.  Illinois 
184  n.  S.425,  22  Sup.  Ct425.  46U  £id.  623: 
Skinner  v.  Cbamett  ML  Co.  (C.  O.)  96  Fed.  733 : 
Garrett  v.  W.  U.  Tel.  Co..  83  Iowa.  257.  *0  N.  W. 
88;  Miller  V. Railroad  (CC.)  e5Fed.305;  S^uir? 
V.  Telller,  185  Mass.  18,  69  N.  B.  312,  lOS 
Am.  St  Rep.  322;  (Jarroll  v.  Insurance  Co. 

(U.  8.)  26  Sup.  Ct  68,  50  L.  Ed-  :  State 

V.  Wilson  (Kan.)  68  Pat  981,  47  U  R.  A-  71; 
Warren  v.  Sohn,  112  Ind.  213,  13  N.  B.  SeS: 
Rellly  V.  Insurance  (3a,  43  Wis.  449,  28  An. 
Rep.  552;  Insurance  Go.  v.  I^sIIe  (Ohio)  24 
N.  B.  1072;  Walp  v.  Lamkin  (0>nn.)  B7  At!. 
277;  State  v.  Reynolds  (0)nn.)  58  Atl.  755. 

Whether  the  appellee's  Relief  Department 
is  in  the  nature  of  a  scheme  for  Insriraiice, 
and  therefore  peculiarly  subject  to  supervi- 
sion and  regulation  by  the  state,  has  beo! 
suggested,  but  not  argued  by  counsel.  In  tbe 
Donald  and  Maine  (3ases  we  held  that  said 
department  was  not  an  "insurance  company* 
within  the  meaning  of  our  laws  governing 
such  corporations,  and  expressly  refrained 
from  any  further  expression  of  opinion. 
That  an  organization  may  do  an  Insurance 
business  without  being  an  "insurance  com- 
pany" within  tbe  meaning  of  the  statute  is 
settled,  as  is  also  the  further  proposition  that 
it  is  the  nature  of  the  business  rather  than 
the  form  of  the  organization  by  which  it  Is 
carried  on,  which  Justifies  the  state  in  exer- 
cising supervision  over  it  Martin  ▼.  Stub- 
bing, 126  111.  387,  18  N.  B.  657,  9  Am.  St  Rep. 
620;  Burlington,  etc.,  v.  White,  41  Neb.  662, 
59  N.  W.  747.  43  Am.  St  Rep.  701;  Grimes 
v.  Legion  of  Honor,  97  Iowa,  315,  64  N.  W. 
806,  66  N.  W.  188;  State  v.  Miller,  66  Iowa, 
26,  23  N.  W.  241.  But  whether  tbe  Relief 
Department  is  of  that  cliaracter  we  do  not 
now  undertake  to  say. 

We  are  aware  that  the  courts  are  not  In 
entire  unison  as  to  the  extent  to  wlilch  the 
police  power  of  the  state  may  properly  be 
exercised,  and  that  cases  are  quite  numerous 
which  lend  color,  if  not  support,  to  views 
advanced  by  the  appellee  herein.    The  lack 
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oC  harmony  Is  In  some  Instances  more  appar- 
ent tban  real    For  Instance,  the  cases  from 
Pennsylvania    have    been    decided    under    a 
state  Constltntlon  differing  very  widely  from 
our  own.     See  Const  Pa.  1874,  art  3,  ■{  7. 
"With  a  single  ezceptton,  none  of  the  cases  In 
-v^hlch  courts  have  sustained  the  validity  of 
relief  department  contracta  has  Involved  the 
question  whether  such  contracts  may  be  reg- 
ulated or  prohibited  by  statute.    They  have 
simply   considered    the   general   proposition 
-whether  in  the  absence  of  statute  the  con- 
tract should  be  held  void  on  grounds  of  pub- 
lic policy,  and  upon  that  question  they  coin- 
cide with  the  views  of  this  court  in  Donald 
V.   Railroad  and  Maine  v.  Railroad,  supra. 
The  exception  to  which  we  have  referred  is 
Shaver  v.  Railroad  (0.  C.)  71  Fed.  931,  where 
a  trial  court  held  a  statute  of  Ohio  to  be  un- 
constitutional.   The  statute  there  considered 
differs  in  material  respects  from  our  own, 
and  we  may  further  say  that,  if  the  argument 
employed  by  the  court  In  support  of  Its  con- 
clusion Is  to  be  construed  as  announcing  the 
doctrine  In  support  of  which  it  Is  here  dted 
by  counsel,  we  think  it  Is  not  to  be  approved. 
Moreover,  the  Shaver  Case  is  In  effect  over- 
ruled, or  at  least  discredited,  by  Pierce  v. 
Van  Dusen,  78  Fed.  693,  24  C.  O.  A.  280,  69 
Ia  B.  A.  706.    But  we  freely  concede  that 
after  eliminating  all  merely  apparent  con- 
flict In  the  cases,  not  a  few  others  remain 
which  no  amount  of  Ingenuity  can  reconcile, 
and  only  confusion  could  result  from  the  at- 
tempt   This  court  has  not  before  been  call- 
ed upon  to  consider  the  central  question  in 
the  form  now  presented,  and,  while  recog- 
nizing the  divergence  in  the  authorities,  we 
feel  at  liberty  to  follow  the  precedents  which 
appear  to  us  most  persuasive  and  authorita- 
tive, and  uphold  that  which  appeals  to  our 
judgments  as  the  sounder  doctrine. 

It  is  urged  upon  our  attention  that  the  re- 
lief fund  contract  is  not  unfair  in  its  terms, 
and  that  the  practical  working  of  the  plan 
is  beneficial  to  the  employes.  All  this  may 
be  true,  but  It  Is  a  consideration  to  be  ad- 
dressed to  the  Legislature,  and  not  to  the 
court  The  contract  Is  not  assailed  be- 
cause of  its  oppressive  character,  but  because 
the  statute  forbids  Its  use  as  a  defense  In  an 
action  to  enforce  a  statutory  liability.  Nor 
need  we  dispute  the  proposition  that  a  plan 
of  economical  insurance  against  sickness,  in- 
jury, and  death  is  much  to  be  commended, 
and  we  can  readily  conceive  that  members 
of  the  Relief  Department  may  find  it  a  valu- 
able resource  under  many  circumstances.  We 
may  also  admit  that.  In  the  absence  of  a  stat- 
ute forbidding  It  the  company  Is  not  to  be 
censured  for  making  any  legal  contract  which 
it  Is  able  to  negotiate  with  its  employes  to 
protect  Itself  from  liability  for  damages.  But 
none  of  these  are  controlling  considerations. 
The  Legislature  does  not  in  this  act  forbid 
or  place  any  obstacle  In  the  way  of  such  In- 
surance, nor  does  It  forbid  or  prevent  any 
settlement  of  the  matter  of  damages  with  an 


Injured  employe  fairly  made  after  the  In- 
jury Is  received.  On  the  contrary,  the  right 
to  make  such  settlement  Is  expressly  provid- 
ed for  in  the  amendment  to  Code,  {  2071. 
The  one  thing  which  that  amendment  was  in- 
tended to  prevent  was  the  use  of  this  insur- 
ance, or  relief,  for  which  the  employfi  baa 
himself  paid.  In  whole  or  In  part  as  a  bar  to 
the  right  which  the  statute  has  given  him 
to  recover  damages  from  the  corporation. 
And  this,  as  we  have  already  said,  is  clearly 
within  the  legislative  discretion.  Nor  does 
it  work  any  hardship  to  the  railway  company. 
The  hardship,  If  any  exists.  Is  in  the  crea- 
tion of  the  liability  (the  validity  of  which 
legislatloa  Is  now  beyond  question),  and  not 
in  the  statute  which  prevents  its  circumven- 
tion. 

We  do  not  attempt  the  review  of  any  of 
the  foregoing  questions  with  special  refer- 
ence to  our  state  Constitution.  The  provi- 
sions relied  upon  by  counsel  are  those  which 
announce  the  right  of  all  persons  to  acquire, 
possess,  and  protect  property,  and  require  all 
laws  of  a  general  character  to  have  uniform 
operation.'  Const  Iowa,  art  1,  f!  1,  6.  The 
rules  there  expressed  do  not  differ  materially 
in  effect  from  those  embodied  In  the  fourteenth 
amendment  to  the  federal  Constitution.  Cer- 
tainly they  place  no  narrower  restriction 
upon  the  legislative  power.  The  discussion 
already  had  embraces  all  which  need  be  said 
upon  this  branch  of  the  case,  and  we  hold 
that  the  objection  to  the  statute  as  being  In 
contravention  of  our  state  Constitution  must 
be  overruled. 

The  dissent  from  this  conclusion,  prepared 
by  LADD,  J.,  and  filed  herewith,  rests  in  its 
final  analysis  upon  two  propositions:  First 
that  although  It  would  have  been  within  the 
constitutional  powers  of  the  Legislature,  In ' 
originally  enacting  Code,  i  2071,  to  have  pro- 
tected the  right  thereby  created  by  a  provi- 
sion such  as  Is  contained  In  the  amendatory 
act  of  the  Twenty-Seventh  General  Assembly, 
yet,  the  right  having  been  In  fact  created 
without  it  the  subsequent  addition  of  such 
protection  Is  an  unconstitutional  discrimina- 
tion against  the  railway  company;  and, 
second,  that  the  classification  by  which  rail- 
way companies  alone  are  made  subject  to 
such  statutory  restrictloYis  is  arbitrary  and 
unreasonable,  and  Is  therefore  unconstitu- 
tional and  void. 

The  first  of  these  propositions,  that  a  pro- 
vision which  could  have  been  constitutionally 
embodied  In  the  original  act  cannot  be  con- 
stitutionally added  by  amendment  Is  one  for 
which  we  can  find  neither  authority  nor  precs 
edent  and  is  in  our  judgment  indefensible 
In  principle.  Indeed,  It  would  seem  that  the 
very  statement  of  the  doctrine  is  Its  own 
suflldent  refutation.  To  adopt  such  a  rule  is 
to  say  that  by  the  creation  of  any  statutory 
right  or  liability  the  state  exhausts  its  con- 
stitutional power  to  legislate  upon  the  sub- 
ject save  perhaps  to  repeal  th«  statute. 
Most  assuredly  this  cannot  b»  correct    It 
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one  General  Assembly  may  create  a  home- 
stead or  exemption  right  and  protect  It  by  a 
provision  that  no  waiver  of  such  right  shall 
be  of  any  validity  unless  expressed  in  a 
given  manner  and  form,  or  may  provide  a 
Hen  to  secnre  to  certain  classes  of  labor  the 
payment  of  their  wages,  or  may  abolish  the 
general  role  as  to  contributory  negligence  in 
actions  against  railway  companies  for  dama- 
ges by  fire,  or  may  abolish  the  rule  as  to  as- 
sumption of  risk  by  railway  employte  In- 
jured because  of  the  company's  neglect  to 
equip  its  cars  with  automatic  couplers  and 
brake,  or  may  enact  any  of  hundreds  of 
rights  and  liabilities  such  as  are  to  be  found 
upon  nearly  every  page  of  our  statute  books, 
may  not  the  next  Oeneral  Assembly  amend 
each  and  every  one  of  these  acts  to  remedy 
defects  which  experience  has  developed  In 
them,  or  to  Increase  their  efiBciency,  or  to 
prevent  the  destruction  of  a  right  or  the 
avoidance  of  a  liability  so  created?  For  In- 
stance, Code,  i  2083,  provides  that  an  em- 
t»loy4  who  may  be  injured  by  the  running  of 
a  car  or  engine  without  automatic  brakes 
and  couplers  as  provided  by  law  shall  not  be 
considered  as  waiving  his  right  to  recover 
dumages  by  continuing  in  the  employ  of  the 
corporation.  This  provision  was  first  enacted 
by  the  Twenty-Third  General  Assembly.  Let 
us  suppose  that  a  subsequent  General  Assem- 
bly had  amended  said  section  by  a  further 
provision  that  the  plaintiff  in  such  case 
should  not  be  required  to  negative  contribu- 
tory negligence  on  his  part,  would  we  hesi- 
tate for  an  Instant  to  hold  such  an  amend- 
ment was  clearly  a  conatitntional  exercise  of 
legislative  power?  In  the  very  nature  of 
governmental  and  leglslatiTe  power,  the  au- 
thority to  create  a  statutory  liability  or 
right  of  action  Implies  of  necessity  the  right 
of  amendment  The  only  conceivable  excep- 
tion to  this  rule  is  a  case  where  the  original 
statute  is  in  the  nature  of  a  grant  or  contract, 
within  the  rule  of  the  Dartmouth  College 
Case.  That  famous  precedent  has  been  made 
a  house  of  refuge  for  many  theories,  but  its 
shelter  has  never  been  held  broad  enough  to 
cover  a  case  like  this.  The  Legislature  has 
seen  fit  to  impose  a  peculiar  liability  up<m 
railway  companies  in  favor  of  a  particular 
class  of  employe  whose  service  exposes 
them  to  peculiar  dangers.  That  it  is  not  an 
unconstitutional  discrimination  has  time  and 
Again  t>een  declared  by  our  courts  of  last 
resort.  If  this  be  so,  by  what  specious  meth- 
od of  reasoning  shall  we  justify  ourselves  In 
holding  that  this  con.stitutional  power  may 
not  be  exercised  In  amendment,  as  well  as 
in  original  legislation?  It  violates  no  con- 
tract right  It  disturbs  no  vested  right 
Tbere  is  no  pretense  that  the  contract  plead- 
ed in  the  appellee's  answer  was  entered  Into 
before  the  amendment  was  enacted.  Says 
the  Supreme  Court  of  Wisconsin:  "No  prin- 
ciple of  law  is  better  settled  than  that  what- 
ever is  given  by  statute  may  be  taken  away 
by  statute,  except  vested  rights  acquired  un- 
der it,  and  except,  also,  thnt  the  statute  must 


not  be  in  the  nature  of  a  contract  on  part  of 
the  Legislature."  State  ex  r^  v.  Hoefltcger. 
SI  Wis.  263. 

If  the  power  to  abolish  or  to  take  away  t 
statutory  right  is  an  essential  attrlbnte  ti 
the  legislative  authority,  is  not  tbe  power 
to  modify  or  amend  equally  broad  and  equal- 
ly dear?  Under  the  reserve  power  of  the 
state  to  regulate  and  control  corjMratioQ: 
and  to  amend  charters,  it  has  often  been  held 
that  whatever  regulation  or  restriction  migli; 
lawfully  have  been  included  in  the  origini: 
charter  may  be  imposed  by  sut>seqnent  legis- 
lation. Sinking  Fund  Cases,  09  U.  S.  7*0. 
25  L.  Ed.  496;  Railroad  Co.  v.  Slonx  at;, 
78  Iowa,  746,  39  N.  W.  498:  Ballroad  Ox 
V.  Williams,  103  Ky.  378.  45  8.  W.  22&; 
Stanislaus  v.  San  Joaquin,  192  TJ.  S.  232 
2i  Sup.  Ct  241,  48  L.  Ed.  40&  For  stiU 
stronger  reason  must  we  bold  that,  as  re- 
spects a  statute  which  contains  no  grant 
of  franchise  or  other  element  of  contract,  and 
on  which  no  claim  of  vested  rights  can  be 
grounded,  the  power  of  amendmoit  Is  no 
less  broad  and  universal  tlian  is  tbe  power  to 
create  and  repeal.  When,  therefore,  tbe 
appellee  herein  employed  the  appellant,  and 
at  the  same  or  subsequent  time  procured 
his  agreement  to  the  benefit  sehone.  this 
law  was  in  existence  in  Its  present  form,  and 
by  an  elementary  rule  of  construction  the 
contract  must  be  read  as  if  the  terms  of 
the  statute  were  embodied  in  It  While  iti 
right  to  go  into  the  labor  market  and  hln; 
servants  upon  terms  of  equal  advantage 
with  other  railway  corporations  was  a  prop- 
erty right  of  which  the  company  could  not 
be  lawfully  deprived,  it  had  no  legal  riglit 
to  exact  terms  which  the  law  forbade  to  all 
such  employers,  and,  having  exacted  them. 
It  must  be  held  to  hare  done  so  with  knowl- 
edge that  the  courts  would  not  enforce  them 
for  its  benefit  It  was  its  privilege,  perhaps, 
to  speculate  upon  the  possibility  of  aeenring 
a  ruling  Invalidating  the  statute,  or  upon 
the  reluctance  of  its  employes  to  insist  upon 
their  rights  under  the  statute  and  thereby 
to  a  greater  or  less  extent  get  the  benefit  of 
its  practical  nullification;  but  It  la  In  no 
position  to  complain  If,  when  tbe  teat  is 
applied,  it  Is  held  to  tbe  full  measure  of 
liability  which  the  law  making  power  has 
rightfully  imposed  upon  it 

Concerning  the  second  proposition,  that 
the  amendment  to  Code,  {  2071,  makes  an  un- 
reasonable discrimination  against  railway 
companies  as  employers,  as  well  as  between 
dlfTerent  classes  of  employes,  it  Is  to  be  said 
that  this  is  neither  more  nor  less  than  a 
revival  of  the  objection  wUch  Iiaa  beoi 
raised  against  every  legislative  measure 
which  has  ever  been  enacted  for  tbe  bene- 
fit or  relief  of  any  special  class  of  em- 
ployes, and  in  practically  every  instance 
has  been  overruled  by  the  courts  of  lai--t 
resort  To  hold  with  appellant  on  this  prop- 
osition Is  to  attempt  to  reverse  the  entire 
current  of  the  decisions  of  our  own  court, 
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of  courts  of  alBter  atatee,  and  of  the  Su- 
preme Court  of  the  United  States.  Kane 
V.  Railroad  Ck>..  138  Fed.  681.  67  C.  O.  A. 
653,  68  L.  B.  A.  790;  Herrick  t.  Ballroad, 
31  Minn.  11,  16  N.  W.  413,  47  Am.  Rep.  771; 
Railroad  v.  Herrick,  127  U.  S.  210,  8  Sup. 
Ct  1176,  32  L.  Bd.  109;  Railroad  ▼.  Mackey, 
127  U.  S.  205,  8  Sup.  Ct  1161,  82  li.  Ed.  107; 
Railroad  t.  Montgomery,  152  Ind.  1,  49  N. 
£'.  582,  69  L.  R.  A  875,  71  Am.  St  Rep.  801; 
Railroad  v.  Paul,  173  C.  S.  404,  19  Sup.  Ct 
419,  43  L.  Ed.  746;  Holden  r.  Hardy,  169 
U;  8.  366,  18  Sup.  Ct  888,  42  li.  Ed.  780; 
State  T.  Brown,  18  R.  L  16,  26  Atl.  246, 
17  li.  R.  A.  866;  Harbison  t.  Iron  Co. 
(Tenn.)  68  S.  W.  966,  56  L.  R.  A.  316,  76 
Am.  St  Rep.  682;  Kilpatrick  r.  Railroad. 
74  Yt  288,  62  Atl.  531,  98  Am.  St  Rep.  887; 
Patterson  t.  Budora,  190  U.  S.  169,  23  Sup. 
Ct  821,  47  Ll  Ed.  1002;  Hancock  v.  Taden, 
121  Ind.  366,  23  N.  B.  253.  6  L.  R.  A.  576. ' 
16  Am.  St  Bep.  396;  Shaffer  t.  C.  M.  Co., 
55  Md.  74;  Tullls  t.  Railroad  Co.,  175  C.  S. 
348,  20  Sup.  Ct  186,  44  L.  Ed.  192;  Pierce 
V.  Van  Dusen,  78  Fed.  693,  24  C.  C.  A.  280, 
89  L.  B.  A  706,  and  numerous  other  cases 
hereinbefore  dted.  In  the  Pierce  Case,  su- 
pra, Mr.  Justice  Harlan  says  that  as  the 
statute  applies  to  all  railroads  operating 
In  the  state,  it  Is  general  in  Its  nature  within 
the  meaning  of  the  Constitution,  and  as  It 
applies  alike  to  all  of  a  glren  class  of  em- 
ployes it  operates  uniformly,  and  is  there- 
fore not  unconstitutional.  This  language  af- 
fords a  complete  answer  to  the  second  ground 
of  the  dissent  herein. 

The  assertion  that  Uie  amendment  to  Code, 
I  2071.  "does  not  purport  to  deal  with  the 
company's  liability  at  all,"  and  that  "the 
contract  contemplated  has  no  bearing  on  the 
liability  of  the  railroad  company  to  its  em- 
ploye," is  irreconcilable  with  the  clear  and 
express  language  of  the  statute.  The  amend- 
ed section  provides  in  so  many  words  that 
under  certain  circumstances  the  company 
shall  be  liable  in  damages  to  its  employe, 
and  that  in  such  case  no  contract  of  insur- 
ance, relief,  benefit  or  Indemnity,  nor  the 
acceptance  of  such  Insurance,  relief,  benefit 
or  indemnity,  shall  be  available  to  the  com- 
pany as  a  defense  to  an  action  by  the  em- 
ploye for  the  recovery  of  such  damages. 
How  can  it  be  said  that  this  provision,  which 
eliminates  a  defense  which  might  otherwise 
be  successfully  asserted,  has  "no  bearing" 
on  the  company's  liability?  Does  not  such 
a  provision,  which  means  all  the  difference 
between  a  right  of  recovery  and  no  right  of 
recovery,  "purport  to  deal  with  the  com- 
pany's liability"?  If,  thai,  as  has  been  set- 
tled beyond  all  controversy,  the  power  exists 
in  the  state  to  create  rights  and  liabilities 
for  the  benefit  of  employes  engaged  in  the 
use  and  operation  of  railways  which  are  not 
given  to  other  dnwai  of  employes,  it  is  not 
for  this  court  to  say  that  the  Legislature 
may  not  properly  and  constitutionally  make 
venial  provisioiu  by  which  those  rights  may 


be  preserved  and  those  liabilities  made  ef- 
fective. It  is  entirely  too  late  in  the  day 
to  insist  that  special  legislation  affecting 
the  rights  and  liabilities  of  railway  com- 
panies or  other  distinct  class  or  kind  of  cor- 
porationr  constitutes  a  denial  of  the  equal 
protection  of  the  laws,  simply  becaues  the 
same  regulation  or  restriction  is  not  ex- 
tended over  other  corporations  or  other  kinds 
of  business.  Railroad  Co.  ▼.  Mathews,  165 
n.  S.  1,  17  Sup.  Ct  248,  41  L.  Bd.  611; 
Tullls  V.  Railroad,  175  C.  S.  348,  20  Sup. 
Ct  136,  44  L.  Bd.  192;  Railroad  v.  Pontius, 
167  U.  S.  209,  16  Sup.  Ct  686,  89  L.  Bd.  «75: 
Railroad  v.  Paul,  173  U.  S.  404,  19  Sup.  Ct 
419,  43  L.  Ed.  746;  Ins.  Co.  v.  Daggs,  172 
n.  S.  557,  10  Sup.  Ct  281,  43  L.  Ed.  552; 
Fidelity  v.  Mettler,  186  U.  S.  806,  22  Sup. 
Ct  662,  46  L.  Ed.  922;  Duncan  ▼.  Missouri, 
162  D.  S.  877,  14  Sup.  Ct  570,  38  L.  Bd.  485; 
Railroad  ▼.  Backus,  154  U.  8.  421,  14  Sup. 
Ct  1114,  88  L.  Bd.  1031;  Railroad  v.  Her- 
ride,  supra;  Railroad  v.  Beckwlth,  129  I'. 
S.  26,  9  Sup.  Ct  207,  32  L.  Bd.  686;  Rail- 
road V.  Dnggan,  109  III.  537,  60  Am.  Rep. 
619;  Ballroad  v.  Dey,  82  Iowa,  812,  48  N. 
W.  98,  12  L.  R.  A  486,  81  Am.  St  Rep.  477; 
Qano  V.  Railroad,  114  Iowa,  719,  87  N.  W. 
714,  55  L.  B.  A  268,  89  Am.  St  Bep.  303; 
Cameron  v.  Ballroad,  68  Minn.  884,  65  N. 
W.  652,  31  Ii.  B.  A.  553 ;  Bailroad  v.  Simon- 
son,  64  Kan.  802,  68  Pac.  653;  Ins.  Co.  v. 
Dobney,  180  U.  S.  301,  23  Sup.  Ct  666,  47 
li.  Bd.  821;  Ins.  Co.  v.  Lewis,  187  U.  S.  335, 
23  Sup.  Ct  126,  47  L.  Bd.  204;  Campbell 
V.  Railroad,  121  Mo.  840,  25  8.  W.  936,  25 
L.  R.  A.  175,  42  Am.  St  Rep.  630;  State 
r.  Nelson,  62  Ohio  St  88,  39  N.  B.  22,  26 
L.  R.  A.  817;  Railroad  v.  May,  194  U.  S. 
267,  24  Sup.  Ct  638,  48  L.  Bd.  971 ;  Railroad 
T.  Snell,  198  U.  B.  SO,  24  Sup.  Ct  819,  <U 
L.  Ed.  604. 

The  demurrer  to  the  appellee's  answer 
should  have  been  sustained.  The  ruling  and 
Judgment  of  the  district  court  are  reversed, 
and  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Reversed. 

LADD,  J.  (dissenting).  I  cannot  yield  my 
assent  to  the  conclusion  reached  by  the  ma- 
jority. I  am  of  the  opinion  that  the  amend- 
ment to  section  2071  of  the  Code,  enacted  by 
the  Twenty-Seventh  General  Assembly,  is  in 
plain  and  palpable  violation  of  those  portions 
of  the  federal  and  state  Constitutions  pro- 
hibiting class  legislation,  and  will  in  as  brief 
a  way  as  practicable  state  my  reasons  for  so 
thinking.  The  general  rules  applicable  to  the 
case  are  correctly  stated  in  the  opinion  of  the 
majority  and  need  not  be  repeated.  The  dif- 
ficulty arises  In  tbelr  application.  The  sec- 
tion before  amendment  read:  "Every  cor- 
poration operating  a  railway  shall  be  liable 
for  all  damages  sustained  by  any  person.  In- 
cluding employes  of  such  corporation,  in  con- 
sequence of  the  neglect  of  the  agents,  or  by 
any  mismanagement  of  the  engineers  or  othw 
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employes  thereof,  and  In  conseqneooe  of  the 
frlllfal  wrongs,  whether  of  commission  or 
omission,  of  such  agents,  engineers  or  other 
employes,  when  such  wrongs  are  In  any  man- 
ner connected  with  tiie  use  and  operation  of 
any  railway  on  or  aboat  which  they  shall  be 
employed,  and  no  contract  which  restricts 
such  liability  shall  be  legal  or  binding."  This 
statute  merely  does  away  with  the  common- 
law  rule  that  the  master  Is  not  responsible 
for  the  negligence  of  a  fellow  servant  engaged 
in  the  use  and  operation  of  a  railroad,  which 
results  in  damage  to  another  employe  injured, 
when  his  employment  exposed  him  to  the 
hazards  of  such  nse  and  operation.  A  cause 
of  action  Is  created  in  favor'of  a  class  of  em- 
ployes whose  work  exposes  them  to  the  perils 
peculiar  to  railroading.  The  legislation  is 
not  in  the  interest  and  for  the  protection  of 
all  railroad  employes,  but  for  one  class  of 
them,  a  mere  fraction  of  the  entire  body. 
This  was  noted  in  Deppe  v.  Railroad  Com- 
pany, 36  Iowa,  S2,  where,  in  order  to  uphold 
the  constitutionality  of  the  law  as  it  then 
stood,  when  assailed  as  class  legislation,  the 
court  limited  the  employes  to  those  operat- 
ing a  railway,  saying:  "The  manifest  pur- 
pose of  the  statute  was  to  give  its  benefits 
to  em()loyes  engaged  in  the  hazardous  busi- 
ness of  operating  railroads.  When  thus  limit- 
ed, it  is  constitutional ;  when  extended  fur- 
ther, it  becomes  unconstltntlonal."  The  sound- 
ness of  this  decision  was  questioned  In  Malone 
V.  Railway  Co.,  61  Iowa,  326,  16  N.  W.  203,  47 
Am.  Rep.  818,  but  It  was  approved  in  the 
same  case,  reported  in  66  Iowa,  422,  wherein 
It  is  said :  "To  meet  the  objection  that  .the 
act  of  1862  created  a  rule  of  liability  which 
was  applicable  to  railroad  companies  alone, 
and  did  not  affect  other  employes  under  pre- 
cisely the  same  circumstances,  and  that  it 
was,  therefore,  class  legislation,  and  in  viola- 
tion of  the  state  Constitution,  the  court  in 
Deppe's  Case  construed  the  act  as  creating  a 
remedy  only  in  favor  of  that  class  of  em- 
ployes who  were  engaged  in  the  hazardous 
business  of  operating  railroads,  and  the  cor- 
rectness of  the  holding  of  that  case  on  that 
question  Is  not  doubted."  See,  also,  Conners 
V.  Railway  Co.,  Ill  Iowa,  887,  82  N.  W.  953. 
The  same  thought  was  expressed  by  the  Su- 
preme Court  of  Minnesota  in  Johnson  v.  Rail- 
way Co.  (Minn.)  45  N.  W.  156,  8  L.  B.  A.  419, 
where,  speaking  through  Mr.  Justice  Mitchell, 
In  referring  to  a  previous  case,  declaring  that 
a  similar  statute  in  that  state  must  be  con- 
strued as  designed  exclusively  for  the  bene- 
fits of  those  who  would  in  the  course  of  their 
employment  be  exposed  to  the  peculiar  haz- 
ards Incident  to  the  use  and  operation  of  rail- 
roads, it  said:  "If  the  dlsUnctlon  is  to  be 
made  as  to  the  liability  of  the  employers  and 
employes,  it  must  be  based  upon  a  difference 
in  the  nature  of  the  employment,  and  not  of 
the  employer.  One  rule  of  liability  cannot 
be  established  for  railway  companies  merely 
as  such,  and  another  rule  for  other  companies 
nnder    Ulc«   ctrcnmstancei   and   conditions. 


Neither  would  it  relieve  the  act  from  tbe  Iib- 
putatlon  of  class  legislation  that  it  applies 
alike  to  all  railroads.    It  has  been  sometiioet 
loos^  stated  ttiat  special  legislation  Is  wk 
class.   If  all  persons  brought   under  its  in- 
fluence are  treated  alike  under  tbe  same  oon- 
ditiona.'    But  thU  is  only  half  tbe  tnitli.     Not 
only  must  it  treat  alike,  under  the  same  cob- 
ditions,  all  who  are  brought  'witliiii  its  is- 
fiuence,'  but  in  its  classification  it  must  bring 
within  its  influence  all  who  are  under  the 
same  conditions.    Therefore,  if   tlie   distiiie. 
tlon  is  to  be  made  between  railway  corpora- 
tions and  other  employers  as  respects  their 
liability  to  employes,  it  must  be  based  upco 
some  difference  in  the  nature  of  the  emplo;^ 
ment,  and  can  only  extend  to  cases  wiiere 
such  difference  exists."    In  passing  on  a  Ute 
statute  in  Chicagro,  Kansas  &  Western  Rail- 
way Company  v.  Pontius,  157  U.  S.  209.  15 
Sup.  Ct  685,  39  L.  Ed.  675,  the  Sapreme  Court 
of  the  United  States  based  its  approval  of  the 
decision  of  the  Supreme  Court  of  Keuisas  in 
the  same  case,  reported  In  52  Kan.   264.  34 
Paa  739,  on  the  same  ground,  saying :     "The 
hazardous  character  of  the  business  of  operat- 
ing a  railroad  seemed  to  call  for  special  legis- 
lation with  respect  to  a  railroad  corp<M-atloD 
ha'dng  for  Its  object  tibe  protection  of  tlidr 
employes  as  well  as  the  safety  of  tbe  pnblia" 
As  the  fellow  servant  law  applies  only  to  a 
certain   well-defined   claM   of   railroad    em- 
ployes and  excludes  all  others,  the  majority 
are  certainly   mistaken   In  suggesting   tbat 
the  mere  fact  that  the  employer  most  be  a 
railway  company  is  controlling  in  tbe  matter 
of  classification.    The  reason  for  sustaining 
the  original  section,  as  seen,  was  tbe  hazard- 
ous employment  of  those  for  whose  protec- 
tion it  was  enacted.    It  operated  upon  all 
who  might  be  injured  while  engaged  In  an 
occupation  of  peculiar  peril.    A  right  of  ac- 
tion is  given  when,  but  for  the  statute,  none 
would  have  existed.    All  other  employes  of 
the  railroad  companies  are  excluded  from  its 
operation.    The  difference  in  their  situation 
was  regarded  to  be  such  as  to  warrant  sepa- 
rate legislation  aM>IicabIe  to  one  class  and 
not  to  the  other.    In  creating  this  new  lia- 
bility the  Legislature  guarded  against  its  Im- 
pairment by  adding  that  "no  contract  which 
restricts  such  liability  shall  be  legal  or  bind- 
ing."   This  law  stood  on  the  statute  book 
without  any  material  change  for  36  years. 
In  the  meantime  causes  of  action  created 
thereby  were  shielded  by  no  protective  legis- 
lation other  than  that  accorded  those  arising 
otherwise  or  possessed  by  the  class  of  rail- 
road employes  not  exposed  to  the  peculiar 
perils  incident  to  the  use  and  operation  of 
railroads.    Was  there  anything  In  the  nature 
of  this  statutory  right  of  action  or  the  ciiss 
of  i)ersons  to  whom  it  was  made  available 
which  so  differentiated  it  from  other  right) 
of  action  or  from  other  classes  of  employSs 
that  separate  and  distinct  legislatioa  migbt 
be  demanded  tor  the  protection  of  it  or  tbe 
class  tor  whom  it  was  createdt    Certainly  tbe 
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orig:ln  of  the  right  can  fnrnlsb  no  sound  rea- 
eon  for  its  separate  classification.    A  cause 
of  action  is  no  more  nor  less  sacred  when 
created  by  statute  ttian  it  would  be  had  it 
existed  at  common  law ;  and  in  order  that  leg- 
islation with  respect  thereto  not  applicable  to 
other  causes  of  action  may  be  sustained  there 
must   be  some  ground  for  such  discrimina- 
tion.    It  Is  not  enough  that  the  amendment 
might  have  been  permissible  In  the  enactment 
of  the  original  statute  a  third  of  a  century 
ago.     The  conditions  which  will  Justify  the 
separation  of  subjects  Into  different  classes 
for  the  purpose  of  legislation  must  hare  re- 
lation to  the  time  when  it  Is-  enacted.    Other- 
Wise  the  constitutional  Inhibition  of  class  leg- 
islation may  be  defeated  by  a  classification 
based  solely  on  past  events  having  no  con- 
nection with  the  needs  of  the  hour  or  the 
demands  of  the  present  generation.    In  State 
V.  Garbroskl,  111  Iowa,  486,  82  N.  W.  959,  56 
Lk  R.  A.  670,  82  Am.  St  Bep.  524,  the  clas- 
■Ificatlon  was  condemned  because  It  rested 
"on  a  past  and  completed  transaction  having 
no  relation  to  the  particular  legislation  en- 
acted.   All   citizens  are  divided,"   said  the 
cotrrt,  "into  two  classes — those  who  served  In 
the  armor  and  navy  SS  years  ago,  and  all 
those   who  did  not    In  present  conditions 
and  drcnmstances,  there  are  no  differences 
between  them  In  their  relation  to  society  and 
the  administration  of  the  law  and  other  citl- 
Eens  of  the  state.    *    •    •    Equality  In  right, 
privilege,    burdens,    and    protection    Is    the 
thought   running   through  the   Constitution 
and  laws  of  the  state;  and  an  act  inten- 
tionally and  necessarily  creating  Inequality 
therein,   based  on  no  reason   suggested  by 
necessity  or  difference  in  conditions  or  cir- 
cumstances. Is  opposed  to  the  spirit  of  free 
government  and  expressly  prohibited  by  the 
Constitution." 

If  there  Is  some  present  difference  between 
causes  of  action  which  arise  by  virtue  of  the 
statute  enacted  36  years  before  any  protection 
was  attempted,  and  those  arising  in  favor 
*of   other   employes  of  a   railroad   company 
by  virtue  of  those  natural  principles  of  Justice 
which  have  been  recognized  for  so  long  a 
time  that  the  memory  of  man  runneth  not 
to  the  contrary,  or  If  there  Is  anything  In  the 
genesis  of  either,  or  If  there  are  such  dis- 
tinctions between   the  classes  of  employes 
entitled  thereto  respectively,  these  have  not 
been  pointed  out  and  I  assert  without  fear 
of  successful  contradiction,  they  cannot  be. 
True,  a  statute  may  be  amended,  and  when 
this  has  been  done  It  will  be  read  with  the 
amendment  and  both  construed  prospectively 
as  though  they  had  been  enacted  at  the  same 
time.    This,  however,  is  merely  a  rule  of 
constmctlon.     Endllch  on   Statutes,   {    297. 
But  this  In  no  way  obviates  the  fact  that  the 
amendment  may  constitute  distinct  and  In- 
flependent  legislation,  to  be  construed  In  con- 
nection with  the  original  only  from  the  time 
of  Its  adoption.    Ely  v.  Holton,  15  N.  T.  595. 


Its  validity  must  be  determined  as  of  the 
time  of  its  enactment  and  in  the  light  of  cir- 
cumstances and  conditions  then  existing,  or, 
If  not  existing,  then  liaving  relation  to  the 
present  and  to  the  particular  legislation. 

Let  us  examine  this  amendment   remem- 
bering that  it  is  applicable  to  but  the  one 
class  of  employes.    For  convenience  it  may 
be    set  out:    "Nor   shall    any   contract   of 
insurance,    relief,    benefit   or    Indemnity    in 
case  of  injury  or  death,  entered  into  prior 
to   the   injury,    between   the   person   so   in- 
jured and  such  corporation,   or  any  other 
person  or   association   acting   for   such  cor- 
poration, nor  shall  the  acceptance  of  any  such 
insurance,   relief,  benefit  or  Indemnity   by 
the  person  Injured,  his  widow,  heirs,  or  le- 
gal   representatives   after   the   Injury,   from 
such  corporation,  person  or  association,  con- 
stitute any  bar  or  defense  to  any  cause  of 
action  brought  under  the  provisions  of  this 
section;    but  nothing  contained  herein  shall 
be  construed  to  prevent  or  invalidate  any 
settlement  for  damages  between  the  parties 
subsequent   to   injuries    received."    If   this 
can   be   said   to   restrict   in   any   way   the 
liability  of  the  company.  It  adds  nothing  to 
the  original  statute,  for  It  declared  any  such 
contract  Invalid.    Bnt  it  purports  to   deal, 
not  with  the  company's  liability,  but  with  Its 
enforcement    It  relates,   first  to  an   inde- 
pendent and  different  sabject,  namely,   to 
contracts  of   "Insurance,   relief,   benefit  or 
Indemnity,"   invalidating   them   as   to   both 
parties;    and,  second,  to  the  remedy  in  de- 
claring that  acceptance  of  the  above  shall 
not  operate  as  a  bar  or  defense  to  an  action 
for  an   Injury  suffered.    The  contract  con- 
templated  does   not  affect  the   liability   of 
the  railroad  company.    Its  only  relation  to 
the  original  act  is  the  fact  that  both  concern 
the  same  class  of  employes.    Nor  does  the 
portion   with  respect  to  the  acceptance  of 
benefits  In  any  way  restrict  the  liability  of 
the  company.    Donald  v.  Railway,  93  Iowa, 
284,  61  N.  W.  971,  33  L.  R.  A.  492.    Its  only 
relation  to  the  statute  as  It  stood  is  that  it 
protects  the  cause  of  action  thereby  created 
from    waiver    involved   in   the   electlen   of 
remedies.    That   such   election   as   between 
any  Insurance,  relief,  benefit  or  indemnity 
that  may   be   stipulated,    and   recovery   of 
damages  against  the  railroad  company,   Is 
essential    to   avoid   restricting   its   liability 
In  violation  of  the  original  act  was  pointed 
out  in  Donald's  Case.    The  requirement  of 
an  election  between  remedies  is  not  restric- 
tive of  the  right  to  either,   and  the  only 
effect  of  the  second  portion  of  the  amend- 
ment is  to  declare  that  an  election  to  take 
insurance,  relief,  benefits,  or  indemnity  will 
not  estop  the  injured  party  from  availing 
himself  of  the  other  remedy;   that  Is,  prose- 
cuting his  cause  of  action  against  the  com- 
pany.   In  other  words,  this  amendment  has 
no  connection  with  the  original  act  further 
than  that  It  concerns  the  same  class  of  em- 
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ploygs  and  declares  that  a  certain  election 
of  remedies  shall  not  amstitnte  an  estoppel 
of  the  canse  of  action  therein  created. 

I  shall  not  stop  to  discuss  whether  these 
are  so  germane  to  the  subject  of  the  section 
of  the  Code  before  being  amended  as  that 
the  title  to  the  amendment  was  sufficient  It 
Is  enough  for  present  purposes  that  the 
amendment  does  not  limit  in  any  way,  nor 
add  to  the  duties  Imposed  or  liabilities  creat- 
ed by  that  section.  It  merely  accepts  the 
classification  of  that  statute  as  the  basis 
of  legislation  upon  different  subject-matter, 
namely,  contracts  with  reference  to  insur- 
ance, etc.,  and  the  ^ect  of  accepting  there- 
under as  constituting  an  estoppel.  Surely 
these  are  not  so  connected  with  the  object 
and  purpose  of  the  original  act  that  the 
amendment  can  be  upheld  because  based  on 
the  classification  there  recognized.  The  sub- 
jects coT^ed  by  the  amendment  were  Just 
as  Important  to  railroad  employes  not  ex- 
posed to  the  peculiar  hazards  of  operating 
trains,  and  precisely  as  applicable  to  their 
situation  and  condition.  Why  invalidate  In- 
surance or  relief  contracts  of  the  former 
and  enforce  those  of  the  latter?  Why  give 
effect  to  the  acceptance  of  benfits  by  the  lat- 
ter as  an  estoppel  against  the  prosecution 
of  a  cause  of  action  against  the  employw, 
and  not  do  so  whm  the  acceptance  is  by 
the  former?  If  there  is  "some  apparent 
natural  reason,  some  reason  suggested  by 
necessity,  by  such  a  difference  in  the  situ- 
ation and  circumstances  of  the  subjects  pla- 
ced In  different  classes  as  suggests  the  ne- 
cessity or  propriety  of  different  legislation 
with  respect  to  them,"  It  has  not  been  men- 
tioned in  the  opinion  of  the  majority.  The 
fundamental  defect  In  the  amendment  Is  that 
It  does  not  bring  "within  its  Influence  all 
who  are  under  the  same  conditions."  The 
conditions  under  which  the  Injuries  are  re- 
ceived can  have  no  bearing  on  the  question 
as  to  whether  one  shall  be  bound  by  a  waiver 
of  his  right  to  maintain  his  cause  of  action 
by  reason  of  some  contract  of  insurance, 
relief,  benefit,  or  indemnity,  and  another 
shall*  not  Both  stand  in  the  same  rela- 
tion to  the  company.  Notwithstanding,  this 
amendment  declares  with  respect  to  the  em- 
ploye  within  the  fellow  servant  act  that  re- 
ceiving benefits  of  such  a  contract  shall  not 
be  a  bar  to  the  maintenance  of  an  action 
against  the  company,  while  receiving  the 
benefits  by  a  servant  within  the  terms  of 
that  act  may  be  a  bar  to  any  further  recov- 
ery. There  is  no  ground  for  thus  discrimi- 
nating between  the  employ^  of  the  samS 
corporation,  and  such  classification  Is  arbi- 
trary and  unreasonable. 

The  facts  of  this  case  will  very  well  Il- 
lustrate the  inequality  of  tl;e  law.  The 
benefits  of  the  defendant's  relief  department 
are  not  restricted  to  any  class  of  employes. 
All  may  become  members.  Nor  are  these 
limited  to  Injuries  for  which  the  company 
might  be  liable.    All  manner  of  bajui;,  as 


well  as  sickness,  is  Included.  "In  caae  d 
Injury  to  a  member,  he  may  elect  to  acce;': 
the  benefits  in  pursuance  of  tbese  reguU:- 
tions,  or  to  prosecute  such  claims  as  be  lu- 
have  at  law  against  the  company  or  ac- 
company associated  therewltb  In  tbe  adicii 
istratlon  of  their  relief  departments."  Bz: 
acc^tance  of  tbe  benefits  is  made  a  bar  '.:. 
the  maintenance  of  an  action  aeainst  tbr 
company,  as  Is  also  the  maintenance  of  ear. 
action  a  bar  to  any  claim  for  relief.  Ttu: 
is,  a  member  must  elect  whether  be  will  t«ii 
the  benefits  stipulated  by  tbe  regnlatiOBg  r' 
tbe  department  or  rely  on  redress  In  tU 
courts  for  his  injuries.  The  plalntllT,  tbouzt 
he  had  contributed  but  85  cents  to  tbe  nikl 
fund  and  bad  expressly  agreed  to  all  l'^^ 
conditions,  accepted  benefits  to  the  amotii^T 
of  ¥492  and  $330  paid  to  his  physicians,  sl  ! 
then  in  disregard  of  said  condittona  instia' 
ed  this  action.  As  he  had  been  exposed  u 
the  peculiar  hazards  of  railroadlos,  takr; 
this  money  did  not  bar  his  right  to  recorer 
from  the  defendant  If  the  amendment  :>> 
the  statute  is  valid.  Had  be  snflfered  Ik? 
Injury  while  engaged  In  some  of  tbe  otti;: 
employments  of  the  company,  the  siinendm«u 
would  not  apply,  and  imder  tbe  decision  in 
Donald  r.  Hallway,  9S  Iowa,  284.  61  N.  W. 
971,  83  li.  R.  A.  492,  election  to  take  tbe 
benefits  of  the  Relief  Department  would  have 
been  final,  and  he  could  not  maintain  tbe 
action.  Is  this  equality  before  the  law? 
The  difference  In  the  employments  conid  b; 
no  possibility  furnish  ground  for  a  dis- 
tinction. What  difference  can  there  be. 
when  it  comes  to  the  matter  of  settlement  of 
claims  between  one  of  the  trainmen  and 
tbe  company,  growing  out  of  tbe  alleged  De;;- 
ligence  of  a  co-employ^  In  the  train  service, 
and  the  claim  of  a  shopman,  growing  out 
of  the  n^llgence  of  the  mast^  or  vice 
principal  In  that  department?  None  what- 
ever, for  the  manner  of  the  Injury  has  no 
relation  to  the  subjects  touched  by  the 
amendment  Nor  is  there  any  very  satis- 
factory reason  for  making  such  a  law  ap- 
plicable to  railroad  companies,  and  not  to 
manufacturing  and  other  corporations  wltb- 
In  tbe  state.  It  would  not  seem  that  then 
Is  anything  peculiar  about  railroad  com- 
panies which  should  deprive  them  or  tbeir 
employes  of  the  advantage  of  contracts  of 
Insurance,  relief,  benefit,  or  indemnity.  Id 
case  of  injury  or  death  of  their  employes, 
when  such  advantage  Is  accorded  to  other 
corporations  and  their  employee  In  the  ad- 
justment of  the  claims  between  tfaem. 

The  only  difference  which  might  support 
separate  legislation  which  suggests  Itself  is 
the  public  character  of  the  common  carrier 
and  the  possible  tendency  of  the  Relief  De- 
partment by  obviating  burdens  Involved,  to 
lessen  the  vigilence  and  care  of  the  rail- 
roads essential  to  the  safety  of  the  public. 
If  this  were  so  (and  it  Is  to  be  aatd  that 
in  80  far  as  Indicated  by  the  record  It  is 
purely  Imaginary),  It  would  famish  no  ground 
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for  the  distinction  between  employes  of  the 
same  company.  The  safety  of  the  public  is 
quite  as  dependent  on  the  diligence  and  fore- 
stglit  of  the  great  body  of  men  doing  the 
work  of  railroads  in  positions  not  exposing 
tbem  to  the  dangers  of  moving  trains  as  of 
thoei  who  are  thna  exposed.  The  inclnsion 
of  railroad  companies  only  in  a  class  to  be 
affected  by  statute  has  sometimes  been  np- 
beld,  not  because  the  subjects  to  be  affected 
are  railroad  companies,  but  owing  to  the 
character  of  their  business,  the  peculiar  na- 
ture  of  the  risks  included,  or  the  nature  of 
tbeir  property.  Thus  special  laws  with  ref- 
erence to  the  assessment  and  taxation  of 
property  hare  been  sustained,  owing  to  dif- 
ference In  the  nature  of  railroad  property. 
Taylor  ▼.  Secor,  82  U.  S.  675,  28  L.  Ed.  663; 
Pittsburg,  C,  O.  &  St  L.  R.  B.  Co.  t.  Backus, 
154  U.  8.  421, 14  Sup.  Ct  1114,  88  L.  Bd.  1031. 
An  examination  of  the  decisions  generally 
'Will  demonstrate  that  something  more  tan- 
gible than  a  mere  name,  business,  or  purpose 
of  a  corporation  is  exacted  by  the  courts  as 
a  basis  of  classification.  There  must  l>e  some 
connection  between  the  legislation  and  the 
subjects  upon  which  It  operates,  and  within 
the  latter  must  be  Included  all  subjects  In 
like  situation  and  circumstances. 

An  Instructive  case  is  that  of  Gulf,  Colo- 
rado &  Santa  F6  B.  Co.  ▼.  Bills,  166  U. 
S.  150,  17  Sup.  Ct.  256,  41  li.  Ed.  666.  The 
Legislature  of  Texas  had  enacted  a  statute 
providing  that  where  a  claim  in  certain  in- 
stances against  a  railroad  company,  not  ex- 
ceeding In  amount  $50,  shall  be  presented  to 
the  company,  supported  by  an  affidavit,  If  the 
company  fail  to  pay  the  same  within  30  days, 
a  recovery  may  be  bad,  and  an  attorney  fee 
of  flO  shall  be  "assessed  and  awarded  by 
the  court  or  Jury  trying  the  issue."  This 
v^as  denounced  as  class  legislation,  and  the 
court,  speaking  through  Mr.  Justice  Brewer, 
said:  "No  individuals  are  thus  punished  and 
no  other  corporations.  The  act  singles  out 
a  certain  class  of  debtors  and  punishes  them, 
when  for  like  delinquencies  it  punishes  no 
other.  They  are  not  treated  as  other  debtors 
or  equally  with  other  debtors.  They  cannot 
appeal  to  the  courts  as  other  litigants  under 
like  conditions  and  with  like  protection.  If 
litigation  terminates  adversely  to  them,  they 
are  mulcted  in  the  attorney's  fees  of  the 
snccessfnl  plaintiff;  If  it  terminates  in  fail- 
ure, they  recover  no  attorney's  fees.  It  is 
no  sufficient  answer  to  say  that  they  are 
punished  only  when  adjudged  to  be  in  tha 
Tvrong.  They  de  not  enter  the  court  upon 
equal  terms.  •  •  •  Before  a  distinction 
can  be  made  betweoi  debtors,  and  one  be 
punished  for  a  failure  to  pay  bis  debts,  while 
another  Is  permitted  to  become  in  like  manner 
delinquent  without  any  punishment,  there 
must  be  some  difference  in  the  obligation  to 
pay,  some  reason  why  the  duty  of  payment 
IV  more  imperative  in  the  one  instance  than 
In  the  other.  If  It  be  said  that  this  pen- 
alty Is  cast  only  upon  corporations,  that  to 


]  them  special  privileges  are  granted,  and  there- 
fore upon  them  special  burdens  may  be  im- 
posed. It  Is  sufficient  answer  to  say  that  the 
penalty  is  not  Imposed  upon  all  corporations. 
The  burden  does  not  go  with  the  privilege. 
Only  railroads  of  all  corporatlcms  are  selected 
to  bear  this  penalty.  The  rule  of  equality 
is  ignored.  It  may  be  said  that  certain  cor- 
porations are  chartered  for  charitable,  educa- 
tional, or  religious  purposes,  and  abundant 
reason  for  not  visiting  them  with  a  penalty 
for  the  nonpayments  of  debts  is  found  in  the 
fact  that  their  chartered  privileges  are  not 
given  for  a  pecuniary  benefit  But  the  pen- 
alty is  not  Imposed  upon  all  business  corpora- 
tions or  chartered  for  the  purpose  of  private 
gain.  The  banking  corporations,  the  manu- 
facturing corporations,  and  others  like  them 
are  exempt  Further,  the  penalty  is  imposed 
not  upon  all  corporations  charged  with  quasi 
public  duty  of  transportation,  but  only  upon 
those  charged  with  a  particular  form  of 
duty.  So  the  classification  Is  not  based  upon 
any  Idea  of  special  privileges  by  way  of 
Incorporation,  nor  for  special  privileges  in- 
curred thereby  for  purposes  of  private  gain, 
nor  even  of  such  privileges  granted  for  the 
discharge  of  one  general  class  of  public  du- 
ties. •  •  •  But  if  the  classification  is 
not  based  upon  the  idea  of  special  privileges, 
can  it  be  sustained  upon  a  basis  of  busi- 
ness in  which  the  corporations  to  l>e  pun- 
ished are  engaged?  That  such  corporations 
may  be  classified  for  some  purposes  is  un- 
questionable. The  business  In  which  they 
are  engaged  Is  of  a  peculiarly  dangerous  na- 
ture, and  the  Legislature,  In  the  exercise  of 
its  police  powers,  may  Justly  require  many 
things  to  be  done  by  them  In  order  to  secure 
life  and  property.  Fencing  of  railroad  tracks, 
use  of  safety  couplers,  and  a  multitude  of 

i  other  things  easily  suggest  themselves.  And 
any  classification  for  the  imposltlMi  of  such 
special  duties,  duties  arising  out  of  the 
peculiar  business  in  which  they  are  engaged, 
is  a  Just  classification,  and  not  one  within  the 
prohibition  of  the  fourteenth  amendment 
Thus  it  is  frequently  required  that  they  fence 
their  trades,  and  as  a  penalty  for  a  failure 
to  fence  double  damages  in  case  of  loss  are 
infiicted.  Missouri  P.  B.  Co.  v.  Humes,  115 
U.  S.  512,  6  Sup.  Ct  110,  29  L.  Ed.  463.  But 
this  and  all  kindred  cases  proceed  upon  a 
theory  of  a  special  duty  resting  upon  rail- 
road corporations  by  reason  of  the  business 
In  which  they  are  engaged,  a  duty  not  rest- 
ing upon  others,  a  duty  which  can  be  en> 
forced  by  the  Legislature  in  any  proper  man- 
ner ;  and  whether  it  enforces  it  by  penalties 
In  the  way  of  fines  coming  to  the  state  or 
by  double  damages  to  a  party  injured,  is  im- 
material. It  is  all  done  in  the  exercise  of 
the  police  power  of  the  state  and  in  view  to 
enforce  Just  and  reasonable  police  regula- 
tions." 

This  decision  is  not  impinged  by  what 
was  said  In  St  Louis,  I.  M.  &.  S.  B.  Co.  v. 
Panl,   178  U  &  404,   19  Bxtp.  Ot  419,  43 
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L.  Ed.  746,  where  an  act  of  tbe  General 
Assembly  of  Arkansas,  requiring  railroad 
c<Mnpanles,  npon  tbe  dlacharse  of  employte, 
t*  pay  the  wases  due  on  the  day  of  such 
discharge,  and  providing  as  a  penalty  for 
nonpayment  that  wages  shall  cootlnne  at  tbe 
same  rate  until  paid,  but  not  longer  than 
60  days  unless  action  Is  begim,  was  upheld 
as  amendment  of  the  railroad  charter.  See 
Game  case  reported  in  62  Am.  St  Rep.  154, 
and  note.  The  Ellis  Case  was  again  adhered 
to  In  Atchison,  T.  &  S.  F.  B.  Co.  ▼.  Matthews, 
174  U.  S.  96,  10  Sup.  Gt  609,  43  Ij.  Ed.  909, 
which  construed  a  statute  of  Kansas  declar- 
ing the  setting  out  of  fines  in  the  operation  of 
a  railroad  shall  be  prima  fade  evidence  of 
negligence,  and  upon  recovery  authorizing  tbe 
assessment  of  a  reasonable  attorney's  fee. 
This  was  Justified  on  tbe  ground  that  Its 
purpose  was  to  secure  tbe  utmost  care  on 
the  part  of  the  railroad  companies  to  pre- 
vent the  escape  of  fires  from  their  moving 
trains.  The  distinction  drawn  between  it 
-and  tbe  ElUs  Case  is  rather  hazy,  and  tbe 
denunciation  of  tbe  statute  as  class  legUIa- 
tlon  by  Mr.  Justice  Harlan,  In  which  three 
other  justices  concurred,  seems  unanswerable ; 
yet  the  classification,  in  any  event,  included 
all  companies  or  individuals  operating  trains. 
The  Ellis  Case  was  again  approved  in  Fidel- 
ity Mntaal  Life  Ass'n  v.  Mettler,  185  U.  B. 
30S,  22  Sup.  Ct  662,  46  L.  Ed.  922,  in  which 
a  statute  of  Texas  enacting  that  life  and 
health  Insurance  companies,  upon  failure  to 
pay  losses  within  the  time  specified  in  their 
policies  after  demand  made,  shall  pay  the 
beneficiaries,  "in  addition  to  the  amount  of 
the  loss,  12  per  cent,  damages  on  the  amount 
of  such  loss,  together  with  all  reasonable 
attorney's  fees  for  the  prosecution  and  col- 
lection of  such  loss."  This  was  put  on  the 
ground,  first,  of  the  state's  power  to  impose 
conditions  on  its  own  and  foreign  corpora- 
tions ;  and,  second,  on  the  differences  between 
life  and  health  companies  and  fire,  marine, 
and  Inland  Insurance,  and  also  mutual  bene- 
fit and  relief  associations,  and  "tbe  necessity 
«f  prompt  paymmt  in  order  to  provide  the 
means  of  living,  of  which  the  beneficiaries 
have  been  deprived  by  tbe  death  of  tbe  in- 
cured,"  is  emphasized. 

In  my  opinion  there  Is  no  way  by  which  to 
uphold  the  amendment  to  section  2071  of  tbe 
Code  without  disregarding  the  Ellis  Case  and 
ignoring  the  necessity  of  material  differences 
between  classes  of  individuals  or  corpora- 
tions to  lustify  the  application  of  different 
laws  thereto.  Attention  to  the  question  in- 
volved In  the  concrete,  rather  than  the  ab- 
stract, can  lead  to  no  other  result  Tbe 
amendment  nullifies  agreements  of  one  class 
of  employes  of  railroad  companies  and  per- 
mits those  of  another  to  be  enforced.  A 
"square  deal"  would  exact  that  all  employes 
be  Included  and  each  be  accorded  the  same 
protection  by  the  law.  It  singles  out  for  pro- 
tection tbe  claims  of  a  part  of  those  in  tbe 
-service  of  railroad  companies  and  excludes 


from  its  benefits  the  claims  vt  tbe  remalnda 
and  of  all  employes  In  tbe  servloe  4>t  all  oiber 
corjioratlons  tn   like  situaticKi.     Tbe   conn 
are  open  to  tbe  favored  class,  notwithstand- 
ing any  contract  of  Insurance,  relief,  boieat 
or  indemnity,  and  acceptance  tbereonder.  bsT 
to  all  ethers  they  are  dosed.    In  tbe  wficds  of 
Mr.  Justice  Brewer,  "they  do  not  enter  ooon 
on  equal  terms."    What  I  object  to  is  the 
discrimination  by  this  statute  between  mee 
when  there  is  no  basis  for  such  dlacrinuiu- 
tion.    All  in  like  situation  sbould  stand  equal 
before  tbe  law.    No  favoritism  sbould  be  tol- 
erated.   If  it  Is  a  good  law  for  an  empktji 
who  operates  an  engine.  It  Is  equally  good 
for  the  dispatcher  who  directs  tbe  moTement 
of  engines  and  trains.    If  its   enactment  if 
essential  for  the  protection  of  tbe  brakemes 
from  undue  pressure  from  their  empk^er,  it 
is  equally  essential  to  shield  tbe  trackmen 
from  tbe  same  influence.    There  Is  nothing  is 
the  situatiou  of  the  one  which  will  Jostifr 
extending  tbe  protection  of  a  statnte  like  that 
under  consideration  tor  his  benefit  and  deny- 
ing such  protection  to  tbe  other.     "Tbe  tnie 
prlndple  requires   something   more    tban  i 
mere  designation  by  such  characteristics  at 
will  serve  to  classify,  for  the  cbaracteristlcs 
which  thus  serve  as  a  basis  of  classification 
must  be  of  such  a  nature  as  mark  tbe  ob- 
jects so  designated  as  peculiarly   requiring 
exclusive   legislation.    There  mnst  be   some 
substantial  distinction,  having  referoice  to 
tbe  subject-matter  of  the  proposed  legisla- 
tion, between  tbe  objects  or  places  embraced 
In  such  legislation  and  the  objects  and  places 
excluded.    The  marks  of  distinction  on  wbidi 
the  dasslficatlon  is  founded  must  be  socb,  in 
tbe  nature  of  things,  as  will  in  some  reason- 
able degree  at  least  account  for  or  Justify  the 
restriction  of  the  legislation."    State  ▼.  Ham- 
mer,  42   N.   J.   Law,   439.    Tbe   fourteenth 
amendment  to  the  Constitution  of  tlie  United 
States  prohibits   the  denial  to  any  person 
within  Its  jurisdiction  the  equal  protection  of 
the  laws.    The  sixth  section  of  article  1  of 
tbe  Constitution  of  this  state  exacts  that  all 
laws  shall   have  a  uniform  operation,   and 
that  privileges  and  immunities  shall  not  be 
granted  to  any  dtizen  or  class  of  dtizena 
which  upon  tbe  same  terms  shall  not  equally 
belong  to  all  dtizens.    These  provisions  of 
the  fundamental  law,  denouncing  discrimi- 
nation, should  not  be  frittered  away.    Their 
Importance  in  guarding  against  the  segrega- 
tion of  society  into  dassea,  and  in  assuring 
to  all  dtizens  that  equality  before  the  law 
which  Is  essential  to  free  government,  can- 
not be  overestimated.    The  constitutionality 
of  this  amendment  cannot  be  sustained  save 
by  resort  to  refinements  in  distinction  and 
sophistry  in  reasoning  in  which  no  court 
should  indulge  and  which  wotild  be  destrac- 
tive  of  the  above  limitations  on  legislative 
power.    For  these  reasons  I  am  of  the  opin- 
ion that  tbe  district  court  rightly  held  tbe 
statute  invalid.    So  believing,  it  is  imneces- 
sary  for  me  to  consider  whether  it  was  also 
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'lolatlTe    of  a  portion  of  the  Oonstitntion 
ruarantylng  the  freedom  of  contracts. 

Since  Bnbmlttliis  the  foregoing,  the  major- 
ty  bave  added  to  their  opinion  a  rejoinder, 
vhlcb  may  bo  responded  to  briefly.    The  as- 
lertion  that  anything  which  might  have  be^i 
ncluded  In  the  statute  as  originally  enacted 
iiay  be  added  by  way  of  amendment  Is  not 
>ome  out  by  the  Illnatratlons  cited.    Thus,  In 
:ase   of    an  exemption  or  homestead,   it  is 
julte   as  essential  to  the  protection  of  the 
family  tliat  these  be  preserved  as  that  they 
be  granted,  and  hence  protective  measures 
enacted  by  way  of  amendment  are  supported 
by  the  same  classification  as  the  original  act 
The  Tlce  In  the  reasoning  lies  in  the  assump- 
tion   that   protective    measures   have   been 
enacted    and   sustained    regardless   of  any 
present  requirement  of  conformation  to  the 
provisions  of  the  Cionstitutlon.    In  every  in- 
stance cited,  the  subsequent  statute,  if  chal- 
lenged, has  been  sustained  because  the  class 
for   which  enacted  was  such  as  to  render 
special   legislation  appropriate.    If  the  doc- 
trine asserted  were  to  be  accepted,  all  neces- 
sary In  order  to  avoid  the  constitutional  pro- 
hibition against  class  legislation  would  be  the 
-enactment  of  a  law  by  way  of  an  amendment 
to  some  former  statute  of  10  years  or  a  cen- 
tury ago.  Instead  of  a  new  and  Independent 
act.    L<apse  of  time  and  changes  in  condi- 
tions cannot  be  thus  obliterated  in  determin- 
ing whether  a  statute  is  open  to  the  charge 
of  unjust  discrimination,  and  no  authority  is 
cited  so  holding.    No  one  questions  the  legis- 
lative power  to  abolish,  take  away,  or  modify 
statutory  rights.    All  Insisted  upon  Is  that 
in  doing  so  the  tiegislatnre  Is  not  Independent 
of  or  superior  to  the  Constitution,  but  must 
accomplish  tUs  In  the  way  exacted  by  that 
instrument.    Here  is  a  cause  of  action  creat- 
ed by  statute.    It  has  stood,  with  respect  to 
the  remedy,  for  86  years  on  precisely  the 
same  footing  as  other  causes  of  action,  exist- 
ing or  created  before  or  since.    After  the 
lapse  of  that  time  It  Is  amended.    The  liabil- 
ity created  by  the  original  statute  must  not 
be  confused  with  the  remedy  which  Is  sought 
to  be  affected  by  the  amendment    The  lia- 
bility arises  upon  the  happening  of  the  In- 
Jury.    The  amendment  does  not  purport  to 
change  it  In  any  way.    It  in  no  way  restricts 
the   liability   previously   created.     It   adds 
nothing  thereto.    It  relates  solely  to  the  rem- 
edy.   Had  It  been  enacted  as  part  of  the 
original   act,   it  would  have  constituted   a 
part  of  the  right  and  must  have  been  up- 
held as  valid;  for,  being  part  of  the  right 
created,  the  same  classification  of  necessity 
would    sustain    it.    See    Major   v.    Railway, 
115  Iowa,  309,  89   N.  W.   815;    Hawley  v. 
Griffin,  121  Iowa,  667,  92  N.  W.  113,  97  N. 
W.  86.    But,  as  seen,  this  remedy  was  not 
added  until  long  after  the  cause  of  action 
was  created,  and  consequently  did  not  become 
a  part  of  the  right    It  was  a  distinct  and 
Independent  provision  for  the  protection  of  a 
particular  causa  of  action,  and  can  no  more 


be  upheld  than  had  it  related  to  any  other 
liability  created  by  statute  or  existing  at  the 
common  law.  Had  the  subject  of  Its  pro- 
tection been  some  other  liability  of  a  rail- 
road company  or  individual,  no  question 
could  arise  as  to  whether  it  should  comply 
with  the  constitutional  requirements  of  the 
uniformity  and  classification.  Can  it  be 
that  the  mere  fact  alone  that  a  liability  has 
been  created  by  statute  will  Justify  a  s^a- 
rate  and  peculiar  remedy  not  available  to  all 
persons  in  like  situation?  Such  Is  the  log- 
ical deduction  from  the  opinion  of  the  major- 
ity. The  Legislature  may  look  back  1  or  100 
years,  and  If,  perchance,  the  cause  of  action 
had  its  origin  In  a  statutory  enactment  It 
may  be  singled  out  for  a  special  remedy, 
and  this,  regardless  of  its  similarity  with 
other  causes  of  action,  or  the  persons  to  be 
affected,  or  the  changes  wrought  by  lapse  of 
time.  I  am  not  ready  to  Indorse  any  such 
theory.  I  am  nnwilling  to  resort  to  any 
species  of  reasoning,  having  no  substantial 
basis,  in  order  to  avoid  the  clauses  of  the 
Constitution  denouncing  unjust  discrimina- 
tion. 

Believing  that  the  amendment  to  the  stat- 
ute is  In  conflict  with  the  requirements  of 
the  Constitution,  I  am  of  opinion  that  the 
Judgment  of  the  district  court  so  declaring 
should  be  afiirmed. 

BISHOP,  J.  I  concur  In  the  result  reach- 
ed by  IiADD,  J.,  upon  the  views  expressed 
by  him. 


BERR^  et   nx   v.    HOOGBNDOORN. 
(Supreme  Court  of  Iowa.    July  11,  1906.) 

1.  BOUNDABIES— StBKAKB— GOVERMU^NT    SUB> 

VKY— Mbandkb  Line. 

The  meander  line  of  a  government  survey 
along  a  stream  is  not  a  boundary  line. 

[Ed.   Note. — For  cases   in  point,  see  voL  8^ 
Cent  Dig.  Boundaries,  H  121,  122.] 

2.  Navioable  Watebs— Banks  ov  Stkxaks— 
aocbbtions. 

Where  plaintiff  owned  land  bounded  on  a 
navigable  stream,  he  was  entitled  to  the  ac- 
cretions formed  in  front  of  his  property. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Navigable  Waters,  (  270.] 

8.  Boundaries— Statutes— REPEAi/—BFyEOT. 
The  repeal  of  Act  Cong.  1846,  declaring  the 
Des  Moines  river  to  be  a  navigable  stream, 
did  not  affect  the  riparian  rights  of  the  owners 
of  land  tMUnded  on  such  stream,  nor  such 
rights  as  the  riparian  owners  had  acquired  by 
grants  under  which  th^  claimed  to  high-water 
mark. 

4.  Navigable    Watebs— Riparian    Rights- 
Accretions  —  Adjoiniho  Owners  of  Up- 

I.AND. 

Where  plaintiff  and  his  grantors  were  ri- 
parian owners,  plaintiff  was  entitled  to  such 
portion  of  the  accretions  as  would  give  to  him 
his  corresponding  frontage  on  the  new  river 
bank,  and  could  not  be  limited  to  so  much 
of  the  accretions  In  front  of  his  property  as 
was  necessary  to  make  it  rectangular  in  form. 
[Ed.  Note. — For  cases  In  point,  see  vol.  37, 
Cent  Dig.  Navigable  Waters,  i  272.] 
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S.  Sahe— A)Pi>oBTioNKBirT  ov  Shou  linn. 

When  the  thread  and  banks  of  a  stream 
ara  changed  by  aocretlons,  etc.,  the  new  shore 
line  shooid  be  apportioned  among  the  owners 
of  premises  abutting  on  the  old  ahore  line,  so 
that  each  shall  have  the  same  proportion  of  the 
new  line  as  he  had  of  the  old. 

lEd.  Note. — For  cases  in  point,  see  toI.  87, 
Oent.  Dig.  Navigable  Waters,  }  272.] 

Appeal  fnHH  District  Court,  Mabaska 
County;  W.  O.  Olementa,  Judge. 

Action  to  quiet  title  to  "about  two  acre* 
of  accretions"  totmei  In  front  of  plaintilTg 
land,  where  it  was  originally  bounded  on 
the  Dee  Moines  river.  Defendant,  owning  an 
adjoining  tract  of  land  and  also  bounded  on 
the  Des  Moines  riTer,  claims  the  accretions 
or  a  portion  thereof  as  appurtenant  to  bis 


land.  There  was  a  decree  estabUsbing  tlie 
boundary  between  the  parties  and  qnletjng 
the  title  of  each  in  a  portion  at  the  acoe- 
tions  claimed  by  the  other,  and  botli  parties 
appeal;  the  appeal  of  defendant  beinc  flnt 
pofected.    Affirmed. 

W.  H.  Keating  and  W.  R.  Nelson,  for  ap- 
pellant. McCoy  &  McCoy  and  J.  B.  Boltu; 
for  appellee. 

McCLAIN,  a  J.  Oovemment  lot  S,  Is 
section  26,  township  74,  range  16,  In  Mahas- 
ka county,  embraces  substantially  the  W.  % 
of  the  N.  W.  \i  of  the  section,  so  far  as  aot 
included  within  the  meander  lines  of  the  Da 
Moines  rlTcr  as  shown  on  the  foUowing  plat: 
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Till  a  government  lot  3  was  subsequently 
subdivided;  but  we  have  no  occasion  to  de- 
scribe tbe  snbdlTlslons,  further  than  to  say 
that  TV-hat  would  constitute  the  fractional  S. 
"^V.  %  of  the  N.  W.  ^  of  the  section  is  owned 
in  part  by  plaintiff  and  In  part  by  defendant: 
their   divialim  line  being  indicated  on  tbe 
above  plat  by  the  dotted  straight  line  be- 
tween O  and  C,  which  is  parallel  to  the  north 
and  south  sectional  line.    It  appears  that  at 
the  time  the  first  conveyances  were  made  by 
which  this  fractional  quarter  section  was  di- 
vided, the  broken  line,  C,  D,  Q,  on  the  plat 
corresponded  with  .the  high-water  mark  of 
tbe  Des  Moines  river,  and  that  since  that 
time  the  river  has  receded,  so  as  to  leave  a 
considerable  area  of  accretion,  and  the  re- 
spective claims  of  the  two  parties  to  these 
accretiMis  constitute  the  subject-matter  of 
this  lawsuit    It  must  be  said,  however,  with 
reference  to  the  foregoing  plat,  that  it  does 
not  correq>ond  In  all  its  details  to  any  plat 
introduced  in  evidence  on  tbe  trial  of  the 
case.     It  is,  in  the  main,  a  reproduction  of 
a  portion  of  tbe  government  plat  of  section 
26,  to  which,  however,  as  presented  in  the 
record,  are  added  some  details  from  a  rough 
pendl   -sketch   to   which    the    witnesses    re- 
ferred in  giving  tbelr  testimony,  and  which 
is  not  given  in  the  record.    It  has  been  diffi- 
cult to  apply  the  testimony  given  with  refer- 
ence to  tbe  pencil  sketch  to  the  details  found 
on  the  plat  with  which  we  have  been  fur- 
nished.    The  plat  above  set  out  will  illus- 
trate, however,  with  sufficient  accuracy,  the 
points  which  we  find  it  necessary  to  consider. 
1.  It  will  be  noticed  in  the  first  place  that 
the  line,  D,  C,  on  the  above  plat,  does  not 
correspond   with    the   meander   line   of   the 
river,  or  with  any  other  line  purporting  to 
represent  the  river  bank;  but  it  is  conceded 
that  in  describing  plalnttfTs  premises  in  the 
conveyances    under    which    he    claims    the 
north  boundary  is  designated  as  "east  12 
chains  (from  the  west  section  line)  to  the  Des 
Moines    river,"    and    that    the    succeeding 
clause  of  the  description,  "thence  south  29^4 
decrees  east,  6  chains  and  6  links,"  describ- 
ing the  line  represented  on  the  plat  as  D,  Ci 
was  intended  to  correspond  with  the  river 
bank.    Under  this  concession  It  Is  immaterial 
whether  the  line  D,  O,  corresponds  with  the 
meander  line  or  not,  for  the  meander  line  of 
n  government  survey  is  not  a  boundary  line. 
Kraut  V.  Crawford,  18  Iowa,  549,  87  Am.  Dec. 
414;  Musser  v.  Hershey,  42  Iowa,  356;  Ladd 
V.  Osborne,  79  Iowa,  98,  44  N.  W.  235.    Dash- 
iel  ▼.  Harshman,  113  Iowa,  283,  85  N.  W.  85. 
This  disposes  of  the  first  claim  made  for 
the  defendant,   which   is  that  plaintifr  can 
hnve  no  title  beyond  tbe  boundary  as  de- 
scrlbed  in  his  deed;  for.  If  his  land  is  bound- 
ed on  a  navigable  stream,  he  is  entitled  to 
the  accretions  formed  In  front  of  his  prop- 
erty.   Coulthard  v.  Stevens,  84  Iowa,  241,  60 
N.  W.  983,  35  Am.  St  Rep.  304;   Jefi!erles  v. 
East  Omaha  Land  Co.,  134  U.  S.  178,  10  Sup. 
Ct  518,  83  L.  Ed.  872.    There  Is  no  question 


under  the  evidence  but  that  tbe  river  has 
gradually  receded  from  plaintiff's  property 
until  now  the  high-water  line  is  alK>ut  24 
rods  distant  from  tbe  boundary  line  de- 
scribed tn  the  first  conveyance  in  his  chain 
of  title,  represented  on  the  plat  by  the  line 
D,  0. 

2.  But  it  Is  further  cmitended  for  the  de- 
fendant tliat  the  Des  Moines  river  is  not  a 
navigable  stream  and  therefore  that  plaintiff 
Is  not  entitled  to  the  benefit  of  the  doctrine 
of  accretions.  Until  1870  tbe  Des  Moines 
river,  up  at  least  as  far  as  tbe  Racoon  Forks, 
was  in  law  a  navigable  river.  By  an  act  of 
Congress  passed  in  that  year  tbe  act  of  1846 
which  declared  it  to  be  a  navigable  stream 
was  repealed.  We  have  held,  however,  that 
this  repeal  did  not  affect  the  riparian  rights 
along  its  banks,  and  that,  as  tbe  riparian 
owners  had  acquired  title  by  the  grants  un- 
der which  they  claimed  to  high-water  mark, 
their  premises  were  still  bounded  by  high- 
water  mark  and  subject  to  addition  by  ac- 
cretions, Just  as  th^  would  have  been  bad 
the  river  continued  in  law  to  be  a  navigable 
stream.  Steele  v.  Sanchez,  72  Iowa,  65,  33  N. 
W.  866,  2  Am.  St  Hep.  233.  And  see  Serrin 
V.  Grefe,  67  Iowa,  196,  25  N.  W.  227;  Wood 
▼.  Chicago  R.  I.  &  P.  B.  Co.,  60  Iowa,  456, 
16  N.  W.  284. 

8.  Another  contration  for  the  defendant 
is  that  at  most  plaintiff  can  only  claljn  so 
much  of  the  accretion  in  front  of  his  prop- 
erty as  necessary  to  make  it  rectangular  in 
form,  and  that  be  will  be  twnnded  by  tbe 
extensions  of  his  north  and  east  lines.  In 
accordances  with  this  claim,  defendant,  a 
short  time  prior  to  the  institution  of  this 
suit,  had  constructed  a  fence  from  O  to  O, 
as  Indicated  on  the  plat,  marking,  as  he  in- 
sists, the  ^tension  of  the  north  and  south 
dividing  line  between  his  premises  and  those 
of  the  plaintiff.  We  know  of  no  authority 
which  will  support  any  such  claims.  Ac- 
cretions are  not  divided  up  in  this  way.  If 
plaintiff  and  bis  grantors  are  riparian  own- 
ers, and  we  have  already  held  that  they  are, 
then  the  plaintiff  is  entitled  to  such  portion 
of  the  accretions  as  to  give  to  him  his  corre- 
sponding frontage  on  the  new  river  bank, 
while  under  the  claim  of  defendant  plaintiff 
would  be  entirely  cut  off  from  the  river. 
This  contention  for  defendant  Is  so  entirely 
without  supp<Ht  in  reason  or  authority  that 
we  not  give  it  any  further  consideration. 

4.  By  tbe  decree  the  plaintiff  was  given, 
beyond  his  boundary  lines  as  specified  in  his 
deeds,  the  triangular  piece  of  land  de«Ignated 
on  the  plat  as  D,  F,  O.  Plaintiff  complains 
of  the  decree  in  this  respect,  contending  that 
he  is  entitled  to  a  river  frontage  correspond- 
ing proportionally  to  the  frontage  of  his 
premises  as  described  In  bis  deeds  on  the  old 
river  bank,  whereas  by  the  decree  he  gets  no 
frontage,  but  only  a  triangular  piece  of  ac- 
cretion running  to  a  point  on  the  present  riv- 
er bank.  Tbe  general  rule  seems  to  b<>  tbnt 
the  new   shore   line   Is   to   be   apportioned 
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amonx  the  owners  of  premlges  abatting  on 
the  old  shore  llne^  so  that  each  shall  have 
the  same  proportloa  of  the  new  line  as  he  had 
of  the  old.  The  cases  annonncing  and  iUns- 
tratlng  this  rule  are  fully  cited  In  the  stand- 
ard treatiseB  on  the  subject  See,  for  in- 
stance, Gonld,  Waters  (8d  Ed.)  i  163;  1  Jonea, 
Real  Property,  f  488;  2  Tiffany,  Real  Prop- 
erty, i  464;  1  Am.  &  Eng.  Enc.  477.  The  role 
Is  quite  fully  explained  in  Northern  Pine 
Land  Co.  ▼.  Blgelow,  84  Wis.  157,  64  N.  W. 
496,  2l  L.  R.  A.  776,  and  Thomas  t.  Ashland, 
etc.  Logging  Ry.  (Wis.)  100  N.  W.  99a  The 
dlfficnlties  in  applying  the  general  rale  in 
particular  cases  need  not  be  discussed  here, 
for  this  case  gives  no  occasion  for  their  elab- 
oration. We  think  it  is  true  that  plaintiff 
would  bare  been  entitled  In  a  proper  case  to 
a  decree  giving  him  some  portion  of  the  new 
shore  line.  The  difficulty  is  that  plaintiff  has 
not  shown  on  the  record  what  proportion  of 
the  new  shore  line  he  is  entitled  to,  nor  where 
his  portion  should  be  located;  and  we  infer 
that  the  trial  court  had  no  better  means  of 
Information  on  the  subject  than  we  hare,  and 
for  that  reason  was  unable  to  give  to  plaintiff 
the  full  measure  of  his  rights.  We  under- 
stand flrom  the  authorities  on  the  subject 
that  It  would  be  necessary  to  ascertain  the 
length  of  the  new  shore  line  between  the 
points  of  its  departure  from  the  old  shore 
line  and  the  length  of  the  corresponding  por- 
tion of  the  old  shore  line,  so  that  the  new  line 
might  be  apportioned  in  parts  corresponding 
to  the  parts  of  the  old  shore  line  belonging 
to  the  different  owners.  If  this  had  been 
done,  then  the  accretions  would  be  divided  up 
by  running  straight  lines  from  the  points  on 
the  old  line  to  the  corresponding  points  on  the 
new.  No  such  basis  for  dividing  the  new 
shore  line  was  furnished  in  the  evidence  prob- 
ably for  the  very  good  reason  that  the  ex- 
pense of  making  the  surveys  and  apportion- 
ment would  have  exceeded  the  possible  value 
of  one  or  two  acres  of  sand  bar  covered  with 
willows  and  cottonv^oods.  Without  such 
means  of  apportionment,  we  are  unable  to 
say  how  much  of  the  shore  line  south  of  the 
point  F  on  the  plat  should  have  been  appor- 
tion to  plaintiff.    The  part  of  the  new  shore 


line  corresponding  to  the  line  from  D  to  C 
might  perhaps  extend  north  of  tbe  point  F- 
Reference  is  made  in  tbe  evidence  and  In  >r- 
gnment  to  a  point  marked  H  on  tbe  plat,  ba 
we  are  unable  to  ascertain  bow  this  point  H 
located  or  definitely  where  it  Is  located.  I! 
It  Is  intended  to  Indicate  the  point  wbere  the 
east  line  of  the  fractional  S.  W.  )4  oC  tbe 
N.  W.  ^  of  the  section  would  strllce  tbe  pns- 
ent  river  bank.  It  Is  of  no  slgniflcanoe  In  nuk- 
ing the  apportionment ;  nor  is  It  of  any  signifi- 
cance if  It  Is  the  point  where  a  line  nmniii; 
due  east  from  G  on  the  plat  would  strike  tbe 
present  river  bank.  As  between  plaintiff  a3d 
defendant,  the  point  on  the  present  river 
bank  to  which  a  line  from  G  should  be  roa 
so  as  to  give  to  plaintiff  and  to  defendant  eaO) 
bis  proper  share  of  the  present  river  bank  is 
dependent  on  the  apportionment  wblcb  should 
be  made  as  between  all  the  owners  on  tl» 
old  river  bank  who  are  affected  by  tbe  accir- 
tlons.  We  are  satisfied  that  the  conrt  ga\* 
plaintiff  all  that  he  showed  himself  ^itltlfd 
to  under  the  evidence,  and  that  Is  all  we  can 
do.  Plaintiff  asks  In  his  petition  to  hare 
his  title  quieted  to  "about  two  acres  of  actre- 
tlons  at  tbe  northeast  comer  of  his  tract  of 
land  where  it  fronts  on  the  river,  and  by  tlie 
decree  as  we  understand  it  he  gets  X.8  acres 
of  accretion.  We  think  be  has  no  snbatantit) 
cause  for  complaint 

6.  Each  party  bases  some  claim  on  adverse 
possession,  but  we  are  unable  to  asccrtala 
from  the  evid«ice  that  there  has  been  any 
adverse  possession  for  10  years  by  eltber  par- 
ty, by  himself  or  through  his  grantors,  of  any 
definite  portion  of  the  accretions.  So  far  at 
plaintiff  is  concerned  we  are  satisfied  tliat 
the  triangular  piece  of  land  to  which  his 
title  la  quieted  covers  all  the  accretions  over 
which  he  has  ever  exercised  any  definite  acts 
of  ownership.  The  evidence  In  its  tndefinlte- 
ness  Is  somewhat  like  that  set  out  In  Stem 
V.  Fountain,  112  Iowa,  96,  83  N.  W.  828L  No 
result  different  from  that  reached  by  the  trial 
court  would  be  Justified  on  the  gronnd  of  ad- 
verse possession. 

The  decree  of  the  trial  court  Is  tberetore 
aflJrmed  on  both  appeals. 
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BOARD  OF   PARK   OOM'RS  T.   TAYIiOa 
SASIB  T.  KIMBALL  et  al.     SAME  r. 
RUBINSON  et  aL 

(Snprenw  Court  of  Iowa.    Jnlr  11,  1908.) 

1.  Af  PEAi/— Thzobt  or  GAtTSK. 

'^here,  on  an  insne  concerning  the  rlfbt 
to  accretions  along  a  river  banlc,  It  was  con- 
ceded at  the  trial  that  the  rirer  at  the  point 
in  question  was  navigable,  and  that  defendants' 
lots,  therefore,  extended  only  to  high-water 
mark,  and  the  whole  case  was  tried  on  that 
theory,  defendants  were  not  entitled  to  change 
their  poeitiofi  on  appeal  and  claim  tliat  the 
river  at  that  point  had  never  been  in  law  a 
navigable  river,  and  that  defendants'  lots,  there- 
fore,  extended  to  the  middle  of  the  channel. 

lEid.    Note. — For  cases  in  point,  see  vol.   2, 
Cent.    Dig.  Appeal   and   Error,  {{  1053-1068.] 

2.  Navigable  Watsrs— Mkarobbeo   Stbeam 
— ^Navigabilitt— Ripabian  Ownebb. 

The  action  of  the  Land  Departmeqt  of  the 
United  States  government  in  meandering  a  river 
and  conveying  the  land  bordering  thereon  with 
reference  to  ue  meander  line  is  conclusive  that 
the  stream  was  navigable,  in  snch  sense  that 
the  title  of  the  riparian  owners  resting  on  such 
survey  extended  only  to  high-water-mark. 

[Ed.   Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Navigable  Waters,  (  241.] 

3.  Dkkdb— DssoBiFnoNB— Maps  ob  Puitb.  ■ 

When  a  lot  is  described  with  reference  to 
a  map  or  plat,  snch  map  or  plat  becomes  for  the 
purpose  of  the  description  a  part  of  the  deed, 
and  lias  the  same  effect  ••  though  incorporated 
therein. 

[Ed.  Note.— For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Deeds,  H  323.  324.] 

4.  BOUKDABIXS  — GOUBSXS    AIID     DinAIfOKft— 

Monuments. 

Where  defendants'  deeds  to  certain  lots 
called  for  certain  lots  with  reference  to  a  plat, 
and  tlis  plat  described  the  lots  as  extending  from 
a  city  street  west  to  the  Des  Moines  river, 
the  river  constituted  an  identified  monument,  the 
location  of  wliich  controlled  courses  and  dis- 
tances. 

[Eld.  Note. — For  cases  in  point,  see  voL  8, 
Cent.  Dig.  Boundaries,  St  12,  18.] 

6.  Saks— BviDKRCK. 

Where  a  plat,  with  reference  to  which 
deeds  to  certain  lots  shown  thereon  were  made, 
de8cril>ed  the  lots  as  extending  certain  dis- 
tances to  a  river,  evidence  of  the  surveyor, 
who  made  and  certified  the  plat,  that  he  ran 
the  line  on  the  plat  which  designated  the  west- 
em  boundary  of  the  lots  along  the  top  of  the 
river  banic,  and  without  regard  to  the  high- 
water  line,  was  inadmissible  for  the  pnrpose  of 
varying  the  legal  effect  of  the  plat. 

6.  NaVIOABLK  WaTEBS— RiFABIAIf  OWREBS. 

Where  defendants  claimed  land  under 
chains  of  title  calling  for  western  boundaries 
of  their  lots  on  the  Des  Moines  river,  they  were 
riparian  owners,  and  therefore  entitled  to  ac- 
cess to  the  stream  tor  proper  purposes. 

(Eid.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Navigable  Waters.  {  2^.] 

7.  &AMS— Bed  ■  and     Barks     ot     Stbkak— 
RiGim  or  State. 

The  right  of  access  to  a  navigable  stream 
by  riparian  proprietors  does  not  prevent  the 
state,  or  a  txiard  of  parlE  commissioners  under 
its  authority,  from  assuming  jurisdiction  and 
control  over  the  bti  and  banks  of  the  river 
between  high  and  low  water  mark. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Navigable  Waters,  i(  241,  246.] 


8.  Savb— AocBimoNB. 

While  riparian  owners  are  entitled  to  Ac- 
cretions gradually  added  to  their  land  by  the 
action  of  the  stream,  though  the  accretions  are 
caused  by  artificial  obstructions,  they  cannot 
encroach  on  the  banks  of  a  navigable  stream 
on  which  their  land  is  bounded  by  filling  out 
their  lots,  and  thus  infringing  on  the  banks 
or  bed  of  the  stream. 

[Ed.  Note. — For  cases  in  point  see  vol.  37, 
Cent  Dig.  Navigable  Waters,  g{  268,  270.] 

9.  Sauk  — High- Wateb  Mabk  —  Dbtebuina- 

TION. 

The  line  of  high-water  mark  of  a  navigable 
river,  for  the  purpose  of  finding  the  twundary 
of  a  riparian  proprietor  in  a  case  where  thero 
are  definite  banks  confining  the  stream  at  high 
water,  is  to  l>e  determined  from  the  marks  of 
the  river  itself  along  the  banks. 

10.  Advkbse  PossEssion- Pbopkbtt  Subject 
— ^Beds  and  Banks  or  Navioabue  Watebb. 

There  can  be  no  adverse  possession  of  the 
beds  and  banks  of  navigable  rivers,  the  title 
to  which  is  held  by  the  state  for  the  benefit  of 
the  public 

[Ed.  Note. — For  cases  in  point  see  vol.  1, 
Gent  Dig.  Adverse  Possession,  U  24-42.] 

11.  EsTOPPEir— States— Acts  or  DmcEBs. 
The  state  and  a  board  of  par'k  commission- 
ers claiming  thereunder  could  not  be  estopped 
by  acts  of  city  ofScials. 

12.  MUNICIFAI,     COBPOBATIONB    —    TITLE     TO 

Pbopbbtt— Collection    or  Taxkb. 

The  lev7  and  collection  of  taxes  on  prop- 
erty by  a  city  will  not  estop  it  from  asserting 
title  to  the  property  for  the  benefit  of  the  pulP 
lie. 

Appeal  from  District  Court,  Folic  County; 
Hngh  Brennan,  Judge. 

These  three  actions  are  brought  by  the 
board  of  park  commissioners  of  the  city  of 
Des  Moines  to  establish  Its  Jurisdiction  and 
right  ot  control  for  park  purposes  under 
chapter  179,  p.  181,  Acts  28th  Qen.  Assem., 
over  certain  premises  claimed  by  defendants 
as  constituting  a  part  of  certain  several  lots 
to  which  they  respectively  have  title.  After 
a  hearing  on  the  merits  there  was  a  decree 
establishing  In  favor  of  plaintiff  the  Juris- 
diction and  right  of  control  as  prayed  as  to 
each  of  the  defendants,  and  the  defendants 
prosecute  their  respective  a];H>eals.  The  casee 
are  submitted  on  the  same  record  and  Involve 
so  nearly  the  same  states  of  fact  as  to  the 
questions  In  controversy  that  they  may  be 
disposed  of  as  <me  case.    Affirmed. 

Hager  &  Powell,  for  appellanta.  Read  A 
Read,  for  appellee 

McCLAlN,  C.  J.  By  Acts  28th  Gen.  Assem. 
c.  179  (Acts  1000,  p.  131),  the  board  of  park 
conunissioners  of  Des  Moines  Is  vested  with 
Jarisdictlon  and  control  tar  park  purposes 
over  the  Des  Moines  river  and  the  bed  and 
hanks  thereof  within  certain  limits  which 
need  not  here  be  specifically  described.  To 
establish  their  Jurisdiction  and  right  of  con- 
trol, within  the  provisions  of  this  act  over 
a  portion  of  the  east  bank  of  the  river  south 
of  Walnut  Street  Bridge,  these  actions  are 
brought  the  claim  being  that  defendants, 
who  are  owners  of  lots  1,  2  and  8  of  block  6, 
of  Scott  &,  Dean's  addition  to  Ft  Des  Moines, 
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DOW  Within  the  corporate  limitB  of  the  city, 
art  unlawfully  trespassing  upon  and  occupy- 
ing with  bnlldlngs,  sheds,  and  personal  prop- 
erty portions  of  th«  river  bank  west  of  and 
outside  the  Umltg  of  their  respective  lots,  and 
within  the  limits  over  which  the  park  board 
has  jurisdiction  and  right  of  control,  and  the 
plaintiff  asks  that  defendants  be  enjoined  and 
restrained  from  maintaining  buildings  and 
obstructions  on  such  portions  of  the  river 
bank  as  are  west  of  their  respective  lots 
and  within  the  jurisdiction  and  control  of 
plaintiff,  and  required  to  abate  such  buildings 
and  obstructions  as  constituting  nuisances. 
So  far  as  these  cases  are  concerned,  there 
Is  no  question  but  that  plaintiff  Is  entitled 
to  the  jurisdiction  and  control  claimed  in 
each  case,  unless  the  portions  of  the  premises 
as  to  which  defendants  assert  title  are  within 
the  limits  over  which  title  Is  by  them  assert- 
ed, or  have  been  added  thereto  by  accretion  or 
otherwise. 

The  following  is  a  portion  of  the  plat  of 
Scott  &  Dean's  addition,  and  shows,  block  5 
bounded  by  Walnut  street  on  the  north  and 
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FrtMit  street,  now  known  and  described  <n 
the  plat  as  First  street,  on  tlie  east,  and 
extending  south  from  Walnut  street  to  t!ic 
line  of  the  alley  In  the  next  block  east.  Sontb 
of  this  alley  there  Is  no  platting  of  lots  abut- 
ting upon  the  river,  and  Front  or  First  street 
Is  bounded  by  the  river.  See  BoeMer  ▼.  D«s 
Moines,  111  Iowa,  417,  82  N.  VT.  914. 

Defendants  claim  tliat  their  lots  extend 
westward  more  tlian  100  feet  beyond  the 
line  Indicating  the  western  bonndary  of  tii« 
lots  on  the  plat,  and  the  controversQr  Is  ova 
the  defendants'  titles  to  those  extensions  of 
their  lots.  The  trial  court  found  tliat  the 
ownership  of  defendants  was  limited  to  lots 
having  the  dimensions  Indicated  on  tbe  pla- 
and  established  the  jurisdiction  aod  right 
of  control  of  plaintiff  over  the  extensions  of 
these  lots  claimed  by  the  defendants  'west  of 
the  western  boundary  indicated  on  tbe  plat 
and  directed  the  removal  of  all  obBtmctioDs 
on  the  ground  and  river  bank  'west  of  said 
lines. 

1.  Hie  foregoing  statement  falls  'to   take 
note  of  a  claim  presented  by  appellants  in 
their  arg^unent  in  this  court  that  tbe   Des 
Moines  river,  north  of  the  Raccoon   Forlsa, 
and  therefore  along  these  lots  as  platted.  Is 
not  and  never  was  in  law  a  navigable  river, 
and  that  therefore  defendants'  Itrts  extend  to 
the  middle  of  the  channel  of  the  ri'ver,  re- 
gardless of  the  dimensions  given  on  tbe  pIsL 
In  the  lower  court  It  was  conceded  tbat  tbe 
Des   Moines   river  along  this   plat    'was  a 
navigable  river,  and  that  defendants'   lots 
extended  only  to  high-water  mark,  and  the 
whole  case  was  tried  on  this  theory.     We 
think  that  it  is  not  competent  for  defendants 
now  to  change  their  position,  for  in  doing  so 
they   preclude   the    plaintiff    from    making 
proofs,  which  it  might  otherwise  have  made, 
as  to  the  character  of  the  stream.    Bnt  as 
we  view  it  defendants  could  not  under  tbe 
record  question  the  character  of  the  river  as 
navigable,  for  it  is  conceded  that  in  tbe  origi- 
nal  government  survey   it   was  meandered, 
and  Its  character  as  a  navigable  stream  was 
thus  established  so  far  as  the  possible  limits 
of  defendants'  lots  are  concerned.    Tbe  ac- 
tion of  the  Land  Department  of  tiie  United 
States  government  in  meandering  the  stream 
and  conveying  the  land  bordering  on  such 
stream  with  reference  to  the  meander  line 
is  conclusive  that  the  stream  was  navigable 
In  such  sense  that  the  title  of  tbe  riparian 
owners  resting  on  such  survey  extended,  un- 
der the  rule  In  this  state,  only  to  high-water 
mark.    Rood  v.  Wallace,  106  Iowa,  6.  79  N. 
W.  449 ;  Serrin  v.  Grefe,  67  Iowa,  196.  2.5  N. 
W.  227;  Carr  v.  Moore,   119  Iowa,   152.  93 
N.  W.  52,  97  Am.  St  Rep.  292.    Tbat  the 
surveyors,   in    making   the   original    United 
States  survey,  were  required  to  determioe 
the  navigability  of  the  stream  In  determhi- 
ing  whether  It  was  to  be  meandered.  Is  ap- 
parent from  Act  May  18,  1796,  c.  29,  1  Stat 
465,  "providing  for  the  sale  of  land  of  tlin 
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Jnlted  States  In  the  territory  northwest  of 
he  rlTer  Ohio  and  above  the  month  of  the 
Kentucky  river,"  which  act  was  sobseqaently 
aade  tbe  basis  for  the  survey  of  land  in 
owa.  It  was  therein  provided  (section  2) 
hat  tb«  land  shonld  be  surveyed  ia  town- 
lilps  of  six  miles  square  by  mnnlng  north 
md  south  and  east  and  west  lines,  unless 
vhere  "the  course  of  navigable  rivers  may 
ender  it  Impracticable,  and  in  that  case  this 
'ule  mast  be  departed  from  no  further  than 
luch  particular  circumstances  require:"  U. 
i.  Comp.  St  p.  1471,  S  2S9S.  And  further 
n  the  same  act  (section  9)  it  is  provided 
that  "all  navigable  rivers  within  the  territory 
:o  be  disposed  of  by  virtue  of  tills  act  shall 
M  deemed  to  be  and  remain  public  high- 
nays;  and  in  all  cases  where  the  opposite 
sanks  of  any  stream  not  navigable  shall  be- 
long to  different  persons,  the  stream  and 
bed  thereof  shall  become  common  to  both." 
1  Stat.  468,  U.  S.  Comp.  St  p.  1667.  {  2476. 
In  the  directions  to  surveyors  issued  by  the 
General  Land  OfOce  it  was  provided  that 
"both  banks  of  navigable  rivers  are  to  be 
meandered  by  taking  the  courses  and  dis- 
tances of  their  sinuosltlefl."  Lester,  Land 
Laws,  p.  714.  There  can  be  no  doubt  that 
the  uppmval  of  the  survey  when  made  con- 
stituted a  determination  by  the  Land  Dq>ar^ 
ment  that  the  stream  meandered  was  a 
navigable  stream,  and  this  determination  is 
conclusive  so  far  as  the  title  of  riparian 
owners  is  concerned.  If  defendants  Iiave 
title  to  any  portion  of  the  premises  Claimed 
by  them  -west  of  the  line  indicated  on  the 
plat  as  their  western  boundary,  it  must  be 
based  on  some  other  gronnd  than  that  their 
lots  extend  by  operation  of  law  to  the  center 
of  the  Des  Moines  river. 

2.  On  the  other  hand,  it  Is  contended  for 

plaintiff  that  defendants  are  limited  in  the 

size  of  their  lots  to  the  dimensions  shown  on 

the  plat,  and  In  support  of  this  contention 

counsel  refer  to  the  statute  In  force  at  the 

time  this  plat  was  filed  in  1848,  by  which  It 

'was  provided  that  lots  "intended  for  sale 

shall  be  numbered  in  progressive  numbers, 

or  by  the  squares  in  which  they  are  situated, 

and  their  precise  length  and  width  shall  be 

stated  on  said  plat  or  map"  (Rev.  St  Iowa 

Terr.  18«,  p.  608,  c.  147),  and  to  the  certlfl- 

cate  of  the  surv^or  to  the  plat,  in  which  It 

Is  recited  that  "courses  of  streets,  distances, 

sice  of  lots,  and  blocks  [are]  as  marked  up- 

oa  the  plat"    Without  doubt  the  plat  is  to 

be  Interpreted  as  showing  that  the  east  and 

west  lines  bounding  lot  8  on  the  north  and 

■onth  are  each  88  feet  long,  the  east  and 

west  line  between  lots  1  and  2  is  84  feet 

long,  and  the  south  line  of  lot  1  Is  80  feet 

long.    It  Is  conceded  that  the  conveyances  of 

these  lots  described  them  by  number  only, 

and  not  either  by  dimensions  or  by  reference 

to  the  Des  Moines  river.    But  when  a  lot  Is 

thus  described  as  on  a  map  or  plat  to  which 

reference  Is  made,   such   map  or  plat  be- 
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comes,  for  the  purpose  of  description,  a  part 
of  the  deed  and  has  the  same  effect  as  though 
It  were  Incorporated  into  the  instrument 
NlcoUn  V.  Schnelderhan,  87  Minn.  68,  83  N. 
W.  88.  Therefore  defendants'  deeds,  although 
they  contain  no  calls  to  the  Des  Moines 
river,  do,  by  reference  to  the  plat  call  for 
lots  extending  from  First  street  west  to  the 
Des  Moines  river;  for  they  are  so  represented 
en  the  plat  It  is  true  they  are  also  repre- 
soited  on  the  plat  as  of  specified  dimensions 
east  and  west;  but  where  a  monumoit  is 
referred  to,  as,  tor  inJBtance,  the  shore  of  a 
river  or  lake,  such  monument,  when  identified 
and  its  location  established,  controls  courses 
and  distances  in  the  description.  County  of 
St  Clair  V.  liovingston,  28  Wall.  (U.  SO  46, 
23  L.  Ed.  68;  Brkens  v.  I^lcolin,  38  Minn. 
461,  40  N.  W.  667;  Spring  t.  Hewston,  62 
Cal.  442;  Llddle  v.  Blake  (Iowa)  105  N.  W. 
648.  Where  a  river  or  lake  is  designated  as 
the  boundary,  there  is  nothing  left  for  private 
appropriation  between  the  land  described 
and  the  water;  that  Is,  the  stream  or  lake 
constitutes  the  boundary,  and  not  the  line 
fixed  on  the  plat  by  the  courses  and  dis- 
tances. County  of  St  Clair  v.  Lovlngston, 
23  Wall.  (D.  S.)  46,  68,  28  L.  Ed.  69 ;  Watson 
V.  Petars,  26  Mich.  606 ;  Fletcher  t.  Thunder 
Bay  B.  Boom  Ck>.,  61  Mich.  277, 16  N.  W.  646. 
These  considerations  dispose  of  the  claim 
made  for  plaintiff  that  defendants  are  re- 
stricted to  the  exact  line  drawn  on  the  plat 
as  indicating  their  western  boundary,  for  that 
Hue  indicates  also  that  it  is  the  eastern 
bank  of  the  Des  Moines  river,  and  defend- 
ants' lots  therefore  extend  to  the  river,  re- 
gardless of  the  distances  Indicated  by  the 
figures  <Mi  the  plat  In  this  connection  we 
may  say  that  the  testimony  of  Laverty,  who, 
as  surveyor,  made  and  certified  the  plat  in 
1848,  and  was  Introduced  as  a  witness  on  this 
trial,  that  he  ran  the  line  on  the  plat  which 
designates  the  western  boundary  of  the  lots 
along  the  top  of  the  river  bank,  and  without 
regard  to  the  high-water  line,  is  wholly  im- 
material. Parol  evidence  of  his  Intention  as 
Indicating  the  Intention  of  the  owners  for 
whom  he  acted  in  making  the  plat  could 
not  affect  the  construction  of  the  plat  itself. 
It  Is  clearly  not  competent  to  prove  now, 
for  the  purpose  of  varying  the  legal  effect  of 
the  plat,  the  intention  of  the  owners  incon- 
sistent with  the  plat  We  have  no  difficulty 
in  reaching  the  conclusion  that  the  western 
boundary  of  defendants'  lots  at  the  time  the 
plat  was  made  was  the  high-water  mark  of 
the  Dee  Moinea  river. 

3.  As  defendants  claim  under  chains  of 
title  calling  for  western  boundaries  of  their 
lots  on  the  Des  Moines  river,  they  are  ripa- 
rian owners,  and  their  rights,  with  reference 
to  the  exercise  of  jurisdiction  and  right  of 
control  of  the  bed  and  banks  of  the  river  in 
plaintiff,  must  be  determined  In  view  of  such 
riparian  ownership.  One  of  the  rights  of  the 
riparian  owner  is  access  to  fiie  stream  for 


Digitized  by 


Google 


930 


lOS  NORTHWESTERN  REPORTER. 


(Jen 


proper  purposes.  Ooold,  Waters  (8d  Ed.)  I 
149.  But  by  tbe  statute  defining  the  Jurisdic- 
tion and  right  of  control  which  plaintiff  may 
exercise  ever  the  banks  of  the  Des  Moines 
rirer  there  Is  no  attempt  to  cut  off  this  right 
of  access.  On  tbe  contrary,  it  is  specifically 
provided  that  tbe  vested  rights  of  riparian 
ovrners  shall  not  be  affected  by  the  act 
Acts  28th  Oen.  Assem.  p.  131  c.  179,  I  1. 
But  this  right  of  access  does  not  prevent  the 
exercise  by  the  state,  or  by  plaintiff  under 
Authority  of  the  state,  of  Jurisdiction  and  con- 
trol over  the  banks,  and  in  this  state  it  is 
now  well  settled  that  this  exercise  of  own- 
ership and  control  on  tbe  part  of  the  state 
may  extend  even  to  granting  of  a  right  of  way 
for  a  railroad  between  high  and  low  water 
mark.'Tomlin  t.  Dubuqu»,  B.  &  M.  R.  Co., 
82  Iowa,  106,  7  Am.  Rep.  176;  Musser  v. 
Hershey,  ^  Iowa,  856;  Renwlck  v.  Daven- 
port &  N.  W.  R.  Co..  48  Iowa,  664;  Barney 
T.  Keokuk,  94  U.  S.  824.  24  Ij.  Ed.  224; 
Railway  Co.  t.  Renwlck.  102  U.  8.  180,  26 
h.  Ed.  51.  There  is  nothing  In  the  decree 
interfering  with  any  light  which  defendants 
may  have  in  view  of  the  conditions  of  the 
river  adjoining  their  lots  and  the  uses  to 
which  it  may  be  put  that  deprives  them  of 
any  riparian  right  of  access.  It  may  be 
noticed  in  this  connection  that  by  act  of 
Congress  of  1870  the  Des  Moines  river  has 
ceased  to  be  in  law  a  navigable  stream. 
The  effect  of  this  statute  upon  defendants' 
right  of  access  to  the  stream  has  not  been 
discussed  In  this  case  and  need  not  now  be 
considered.  We  have  held,  however,  that 
tb^  boundaries  of  abutting  owners  have  not 
thereby  been  extended  to  the  middle  of  the 
river,  nor,  on  the  other  band,  have  their 
rights  to  accretion  been  cut  off.  See  Berry 
y.  Hoogendoom  (decided  at  this  term)  106  N. 
W.  923  and  cases  therein  cited.  The  ripa- 
rian owner  also  has  the  right  to  accretions 
to  bis  land  gradually  added  by  tbe  action  of 
the  stream.  Kraut  v.  Crawfwd,  18  Iowa. 
649,  87  Am.  Dec.  414;  Coulthard  v.  Stevens, 
84  Iowa.  241,  60  N.  W.  983,  36  Am.  St  Rep. 
804;  Stem  v.  Fountain,  112  Iowa,  96,  83  N. 
W.  826;  Jefferles  v.  East  Omaha  Land  Co., 
134  U.  8.  178,  10  Sup.  Ct  618,  83  U  Ed. 
872.  Defendants  contend  that  their  western 
boundary,  as  it  was  when  the  plat  was  orig- 
inally filed,  has  been  subsequoitly  changed 
by  accretions,  so  tbat  their  lots  extend 
further  to  tbe  west  tban  at  tbe  date  of  tbe 
plat  The  evidence  does  show  that  these 
lots  have  been  extended  to  the  westward  by 
filling,  but  we  find  no  evidence  ttiat  they 
have  been  added  to  by  the  action  of  the 
water.  It  Is  to  be  ronembered  in  this  con- 
nection that  tbe  title  of  the  riparian  owner 
goes  only  to  high-water  mark,  and  that  in 
order  to  extend  land  by  accretions  the  addi- 
tions by  the  action  of  water  must  be  such 
as  to  change  tbe  high-water  mark.  Counsel 
contend  that  even  though  the  accretion  is 
due  to  artificial  causes,  nevertheless  it  inures 


to  the  benefit  of  the  rlparlaxi   crwner;  ssi 
they  cite  several  cases,  the  most  jpertbien:  \i 
which  are  Lovlngston  v.  Conxity  St.  Clair,  ^ 
IlL  66,  16  Am.  Rep.  616;   Haisey  r.  MeC-j: 
mlck,  18  N.  T.  147;  Steers  y.  Brooklyn,  iti. 
N.  Y.  61,  4  N.  E.  7.    But  tbese   are  ass 
where  there  has  been  an  actual   accretkn. 
although  It  may  have  been  due  to  some  ar- 
tificial obstruction.    There  Is  no  erldeoce  ^ 
this  case  that  the  high-water  line  along  it 
fendants'  lots  has  been  changed  to  the  wes- 
ward  by  reason  of  any  action  of  tbe  wats. 
On  the  contrary,  we  think  it  is  clearly  estab- 
lished that  any  extension  of  tbe  Iota  baa  bee: 
due  to  filling  placed  along  tbe  bank  by  de- 
fendants  themselves    or   by    tbeir    conasi 
Now,  we  think  It  Is  well  establlsfaed  thai  i 
riparian   owner   cannot  encroacb    upon  lit 
banks  of  a  navigable  stream   on    wbicb  is 
Is  bounded  by  filling  out  his  lota  and  thm  1b- 
frlnglng  upon  the  banks  or  bed  of  tbe  stietn 
belonging  to   tbe  public.    IlIInolB    Coit  B. 
Co.  V.  Illinois,  146  n.  S.  387.  13  Sai>.  Ct  m. 
36  li.  Ed.  1018;    Saunders  v.    New  Yorfc  C 
&  H.  R.  R.  Co.,  144  N.  Y.  76,  38  N.  E.  991 
26  U  R.  A.  378,  43  Am.  St  Rep.  729;    Peop^ 
V.  Commiasloners,  135  N.  Y.  447,  32  N.  B.  13&. 
McKeesport  Qas.  Co.  v.  Carnegie   Steel  Go. 
(Pa.)  42  Ati.  42;    ReveU  v.  People,  177  111. 
468,  62  N.  E.  1062,  43  L.  R.  A.  790,  69  An. 
St  Rep.  257.    So  far,  then,  as   tbe  area  <^ 
defendants'  lots  has  been  increased  by  filling. 
no  rights  as  against  the  pialntUf  rq>reBeQtli« 
the  state  have  been  acquired. 

4.  We  have  left  then,  a  simple  question  of 
fact:    What  was  tbe  location  of  the  higb 
water  mark  between  defendants'  lots  and  tbe 
Des  Moines  river  at  the  time  of  tbe  filing  ot 
the  plat  in  1849?    For  this,  as  we  bold,  yra 
originally  the  western  boundary  of  the  lot* 
In  block  6,  and  remains  their  western  bound- 
ary in  the  absence  of  any  change  by  accre- 
tion.   Tbe  testimony  of  witnesses  wbo  were 
familiar  with  the  shore  of  the  river  In  this 
locality  at  that  time  shows  that  from  tbe 
genera]  level  of  the  land  along  tbe  east  side 
there  was  a  steep  declivity  at  an  angle  of 
about  46  degrees  down  to  near  the  low-water 
mark,    where  there  was  a  sandy  beach.    The 
high  water  would  cover  the  bank  to  near  tbe 
top  of  the  declivity,  and  there  was  no  land 
west  of  tbe  break  Inthegeneral  surface,  whldi 
constituted  the  beginning  of  the  decllTity, 
which  was  suitable  for  agricultural  purposes. 
There  is  some  confiict  in  the  evidence,  which 
is  not  remarkable  In  view  of  the  fact  tbat 
the  witnesses  were  testifying  as  to  condltlors 
existing  from  twenty  ta  forty  years  prior  to 
the  time  of  the  trial;  but  these  facts  we  think 
to  be  significant    When  buildings  were  first 
erected  on  the  general  level  of  these  lots,  tbe 
rear  portions  of  them  were  on  piles,  and  the 
water  at  times  came  up  to  and  even  under 
them.    When  the  pilings  were  driven  for  the 
east  abutment  of  the  wooden  bridge  on  Wal- 
nut street  which  preceded  tbe  present  bridge, 
these  pilings  were  about  as  far  east  as  Uie 
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rear   portions  of  these  bTilldlngs.    The  east 
ab-atment  of  the  present  bridge  is  further 
'west  by  115  feet  than  the  corresponding  abut- 
ment of  the  previous  bridge,  and  the  present 
owners  of  the  lots  have  put  In  a  row  of  pil- 
ing from  the  wing  of  the  present  bridge  run- 
ning south,  and  have  since  that  time  filled 
and  occupied  their  lots  back  to  the  piling. 
Laverty,  the  surveyor  who  made  the  origi- 
nal plat,  testified  that  be  ran  the  boundary 
line,    indicated  on  the  plat  as  the  western 
boundary  of  defendants'  lots,  along  the  top 
of  tbe  river  bank  and  inserted  in  the  plat  the 
correct  distances  from  the  street  west  to  this 
boundary    line.    Excavations   made   on   the 
east  bank  of  tbe  river  adjacent  to  defendants' 
lots  for  a  sewer,  and  borings  made  by  expert 
witnesses  on  the  western  portions  of  defend- 
ants' lots,  show  that  down  below  what  is  now 
blgb  water  In  the  river  the  soil  consists  of 
cinders  and  other  filling  material,  and  that 
tbe  natural  clay  of  the  bank  is  not  reached 
nntil  tbe  excavations  and  borings  are  below 
bigb-water  mark.    It  may  not  be  possible  to 
say  now,  in  view  of  the  testimony,  just  how 
far  np  the  sloping  bank  was  the  usual  water 
mark  before  the  lots  were  filled;  but  we  are 
satisfied  that  west  of  tbe  boundary  line,  as 
fixed  by  the  plat,  there  was  a  sloping  bank 
ansnltable  for  agricultural  purposes  and  up 
wbicb  high  water  came,  and  this  is  a  suflS- 
clent  basis,  we  think,  for  fixing  the  original 
so-called  high-water  mark  which  would  con- 
stitute the  western  boundary  of  defendants' 
lots  as  the  top  of  tbe  bank  represented  by 
the   boundary  line  on  tbe  plat    Welch  v. 
Browning,  116  Iowa,  600,  87  N.  W.  430;  Mus- 
aer  v.  Hershey,  42  Iowa,  356,  361;  Houghton 
T.  C.  D.  ft  M.  R.  Co.,  4T  Iowa,  870;  Dunton 
T.  Parker  (Me.)  64  Atl.  1116;  Gould,  Waters 
(Sd  Ed.)  {  46.    The  line  of  high-water  mark 
in  cases  such  as  we  havp  before  us.  In  which 
It  appears  there  are  definite  river  banks  con- 
fining the  stream  at  high  water,  "is  to  be  de- 
termined, not  from  human  records,  but  from 
the  records  which  tbe  river  makes  Itself." 
Houghton  T.  0.  D.  ft  M.  R.  Co.,  supra.    Some 
Importance  is  attached  in  the  testimony  to 
certain  cottonwood  trees  growing  west  of  the 


buildings  first  erected  on  defendant's  lots,  but 
it  appears  that  these  trees  were  planted  near 
the  shore  of  the  river  at  the  ordinary  stage 
of  the  water,  and  not  above  high-water  mark, 
and  that  tbe  nature  of  the  trees  is  such  that 
they  will  continue  to  grow,  although  their 
toots  are  submerged  for  a  time  each  year  by 
high  water.  We  do  not  regard  the  existence 
of  these  trees  as  proof  that  their  location 
was  originally  above  high  water.  Under  tbe 
evidence  as  a  whole  we  are  satisfied  that  the 
decree  of  the  lower  court  fixing  defendants' 
western  boundary  to  correspond  with  the  line 
representing  the  western  boundary  on  the 
plat  and  giving  to  defendants  tbe  area  speci- 
fied in  the  plat  is  correct 

5.  There  Is  some  contention  on  behalf  of 
defendants  as  to  adverse  possession  and  es- 
topi>el.  But  as  against  the  state,  holding 
title  to  the  beds  and  banks  of  navigable  riv- 
ers for  the  public,  there  can  be  no  adverse 
possession.  Carr  v.  Moore,  110  Iowa,  152, 
160,  OS  N.  W.  62,  07  Am.  St  Rep.  202;  Chi- 
cago, R.  I.  ft  P.  R  Co.  V.  Council  Bluffs,  100 
Iowa,  426,  80  N.  W.  664.  As  to  estoppel  it 
is  suflSclent  to  say  that  the  state,  and  plain- 
tiff claiming  under  tbe  state,  could  not  be 
estopped  by  acts  of  city  officials.  Slmplot  v. 
Chicago,  M.  &  St  P.  R.  Co.  (C.  O.)  16  Fed. 
350,  5  McCrary,  168.  And  in  general,  to  the 
effect  that  unauthorized  acts  of  officials  will 
not  estop  a  municipal  corporation,  see  Cedar 
Rapids  Water  Ca  v.  Cedar  Rapids,  117  Iowa, 
250,  00  N.  W.  746;  McGllllvray  v.  Barton,  06 
Iowa,  620,  65  N.  W.  074;  Taraldson  v.  Lime 
Springs,  02  Iowa,  187,  60  N.  W.  658;  Solberg 
V.  Decorah,  41  Iowa,  601;  Gill  v.  Appanoose 
County,  68  Iowa,  20,  25  N.  W.  008.  Thus  the 
levy  and  collection  of  taxes  on  property  will 
not  estop  a  city  from  asserting  title  to  the 
property  for  the  public.  Cedar  Rapids  v. 
Young,  lie  Iowa,  652,  03  N.  W.  667.  In  this 
case  there  is  no  evidence  that  defendants 
were  taxed  otherwise  than  on  the  lots  to 
which  they  had  title  under  the  plat 

On  the  whole,  we  are  satisfied  of  the  cor- 
rectness of  the  decree  of  tbe  lower  court  and 
it  is  affirmed. 
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STATE    ex    rel.    FITZGERALD    v.    FOOT, 
Coonty   Treasurer. 

(SuprenM  Court  of  Minnesota.    July  18,  1008.) 

Countik»-Paticbht  of  JxTDaionT— Wabkart 

FBOU  COURTT  AUDITOB. 

The  county  treasurer  of  Ramsey  county 
Is  not  by  section  646,  Gen.  St.  1894,  authorized 
without  an  order  or  warrant  of  the  county 
auditor  to  pay  the  amount  of  a  Judgment 
against  the  county  upon  piesentation  to  hia 
of  a  certified  copy  of  the  Judgment  and  a  voucher 
for  the  payment  thereof. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramiej  Cotin- 
ty;  Hascal  R.  Brill,  Jadge. 

Application  by  the  state,  on  ttae  relation  of 
M.  W.  Fitzgerald,  for  a  writ  of  mandamna 
to  Jesse  Foot,  county  treasurer  of  Ramsey 
county.  From  a  Judgment  quashing  the  writ, 
relator  appeals.    Affirmed. 

William  O.  White,  for  appellant  T.  R. 
Kane,  Co.  Atty.,  and  O.  H.  O'Neill,  for  re- 
spondent. 

BLLIOn^  3.  The  district  court  granted  a 
temporary  writ  of  mandamus,  and  thereafter, 
upon  a  hearing,  qnashed  the  .^^t  and  refused 
a  permanent  writ.  From  a  Jii^gment  entered 
thereon,  the  relator  appeals  to  this  court. 

Upon  December  8,  1905,  the  relator,  who 
is  the  register  of  deeds  of  Ramsey  county, 
recovered  a  Judgment  against  the  county  of 
Ramsey  for  the  sum  of  $589.60.  No  appeal 
was  taken,  and  after  the  time  to  appeal  bad 
expired  the  relator  caused  a  duly  certified 
copy  of  the  Judgment  and  a  proper  voucher 
for  Its  payment  to  be  presented  to  the  treas- 
urer of  tbe  said  county,  and  demanded  pay- 
ment of  the  amount  of  the  Judgment  On 
January  15,  1906,  when  the  demand  was 
made,  there  were  sufficient  funds  in  tbe  treas- 
ury belonging  to  the  county  to  pay  the  Judg- 
ment Tbe  respondent  refused  to  make  tbe 
payment  for  the  reason,  as  stated  In  bis 
answer,  "that  at  no  time  did  said  relator 
present  or  cause  to  be  presented  to  your 
respondent  an  order  or  warrant  drawn  on 
him  as  such  county  treasurer  by  the  county 
auditor  of  said  Ramsey  county  for  the  pay- 
ment of  said  Judgment,  and  that  your  res'pond- 
ent  is  not  required  or  authorized  to  pay  said 
Judgment  or  any  part  thereof  until  the  rela- 
tor shall  have  procured  from  the  county  audi- 
tor of  said  Ramsey  county  and  presented  to 
respondent  the  order  or  warrant  of  said  coun- 
ty auditor  directing  the  respondent  as  such 
treasurer  to  pay  such  Judgment" 

In  view  of  tbe  nature  of  this  controversy, 
and  the  fact  that  it  does  not  appear  but  that 
relator  could  get  his  money  by  the  very 
simple  method  of  obtaining  a  warrant  from 
tbe  auditor  and  presenting  the  same  to  the 
treasurer,  we  might  very  properly  dispose  of 
the  appeal  by  holding  that  imder  the  circum- 
stances it  was  discretionary  with  the  trial 
court  to  grant  or  refuse  a  writ  of  manda- 


mus. It  does  not  appear  that  there  are  ar; 
exertional  drcumstances  which  would  n- 
suit  in  a  failure  of  Justice,  bad  tbe  pertia 
been  left  to  the  ordinary  remedies.  State 
ex  reL  Hathome  v.  D.  S.  ExpresB  Co.  (MfaiiL'< 
104  N.  W.  556.  But  an  examination  of  t^ 
varlons  provisions  of  tbe  statutes  appHcabk 
to  Ramsey  county  satisfies  tis  that  tiie  «t1i 
was  properly  denied  upon  tbe  merlta. 

The   appellant's   contention    rests   upon  i 
construction  of  the  proviso   In  section  6H 
Gen.   St   1894.     Tbe   section    U   as   folkm 
"When   any  Judgment   is    recovered  agaisst 
the  board  of  commissioners  of  any  county  (x 
against  any  county  officer  in  any  action  pnc- 
ecuted  by  or  against  him  In  his  name  of  o£^ 
where  tbe  same  Is  to  be  paid  by  tbe  oount;, 
no  execution  shall  be  awarded  or  Issued  npoe 
such   Judgment,  I'xcept   as    herein   provi&d. 
But  unless  reversed,  tbe  amount  of  such  Judg- 
ment shall  be  levied  and  collected  as  other 
county  charges,  and  when  so  collected  shaJ 
be  paid  by  tbe  county  treasurer  to  the  pe;- 
8on  In  whose  favor  the  Judsment  was  render- 
ed, upon  tbe  delivery  of  a  proper  vonetxi 
therefor,  but  if  payment  Is  not  made  in  30 
days  after  tbe  time  the  collector  of  taxes  is 
required  by  law  to  make  his  return  of  connt; 
taxes,  next  after  the  rendition  of  such  Judg 
ment,  then  execution  may  be  Issned  on  saA 
Judgment,  but  the  property  of  the  county  odI? 
is  liable  thereon;    provided  that  If  at  tis 
time  of  the  rendition  of  such  Judgment  tba* 
are  sufficent  funds  belonging  to  tbe  county  ia 
the  treasury,   the  treasurer    shall   pay  tie 
same  upon  application  being  made  to  bia 
by  the  person  in  whose  favor  such  Judgment 
was  rendered,  his  agent  or  attorney."    Tliii 
section  must  be  construed  in  connection  widi 
the  other  provisions  of  the  statutes,    me  pI^ 
ceding  section  (section  645)  provides  for  tlie 
trial  in  tbe  district  cOurt  of  appeals  from  tbe 
board  of  county  commissioners,  and  for  ap- 
peals to  the  Supreme  Court  within  a  certain 
time.    If  no  appeal  is  taken  within  tbe  time, 
a  certified  copy  of  the  Judgment  shall  be 
filed    in   tbe   office   of    the    county    anditi>r. 
"In  all  of  which  cases  after  a  certified  copy  of 
the  Judgment  is  filed  in  tbe  office  of  tli# 
coimty   auditor  orders  shall   be   drawn  oc 
the   county   treasurer    in    payment   of  any 
Judgment  of  a  platntitF."    Tbe  relator  claims 
that  the  provisions  of  this  section  aire  modified 
by   the  proviso  of   section  646,    and  that, 
where    there    are    fimds    In    Uta    treasuir. 
the  treasurer  is  required  to  pay  tbe  Judg- 
ment   creditor    without   tbe    order    of  tbe 
cotmty  auditor.    It  would  require  too  mucb 
space  to  set  out  all  the  provisions  of  the  stat- 
utes which  seem  to  have  a  bearing  upon  tbe 
question,  and  this  is  rendered  unnecessary  bj 
the  very  full  and  satisfactory  memorandum  of 
the  trial  court    It  Is  tbe  evident  purpose  that 
tbe  records  In  tbe  coimty  auditor's  office  slnll 
disclose    the    exact    fluanclal    condition  of 
tbe  county.    See  sections  716.  718,  719,  72T. 
1565,  Gen.  St  1894.    The  auditor  Is  required 
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"to  keep  an  account  of  the  receipts  and  dis- 
bursements  of  the  treasurer,  and  unless  the 
aindltor  Issues  a  warrant  and  receires  It  back 
nrhen  paid  it  la  Impoaslble  for  blm  to  properly 
perform  bis  functions  as  a  bookkeeper  In 
keeping  an  account  of  tbe  receipts  and  dis- 
bursements of  tbe  treasury. 

We  tliink  tbe  trial  court  was  right  in  hold- 
ing that  section  646,  provides  that  tbe  county 
■ball  not  be  obliged  to  pay,  and  tbe  Judgment 
creditor  shall  not  be  allowed  to  enforce  his 
judgment  by  execution  until  the  county  has 
bad  an  opportunity  to  raise  the  amount  of  the 
Judgment  by  taxation.  When  the  amount  is 
raised,  it  shall  be  paid;  or,  if  the  officials 
neglect  their  duty  in  that  regard,  the  creditor 
may  haye  an  execntion.  Having  thus  provid- 
ed for  delay  until  a  tax  la  levied  and  collect- 
ed. It  is  provided,  if  funds  applicable  are  al- 
ready In  the  treasury  when  the  Jadgment  Is 
rendered,  that  payment  shall  be  made  at  once. 
Tbe  warrant  of  tbe  auditor  required  In  all 
cases  by  other  sections  of  the  statute  la  not 
dispensed  with. 

Jadgment  and  order  affirmed. 


MONSBN    V.    CRANB    et    aL 
(Supreme  Court  of  Minnesota.    Aug.  10,  1806.) 

1.  Uabtbb  ard  Sbrvart— Injiixt  to  Sbbt- 
aut— Appliances. 

An  employer  is  not  bound  to  furnish  for 
bis  workmen  the  safest  and  best  appliances 
end  machinery  in  general  use.  Jt  is  sufflcient 
if  he  famishes  that  which  is  reasonably  safe. 
[Bd.  Note. — For  cases  in  point,  see  vol.  84, 
Gent.  Dig.  Master  and  Servant,  U  178,  181- 

2.  Saio— Qthesiion  fob  Jitkt. 

It  Is  for  the  jnry  to  determine  whether  the 
particular  instrumentality  is  or  Is  not  reason- 
ably safe,  and  to  aid  them  in  determining  this 
fact  they  may  consider  whether  there  are 
well-known  devices  in  general  nss  which,  if 
adopted,  wonld  have  reduced  the  danger  to  the 
employe 

[Eld.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  |  1017.] 

&  Saue. 

It  was  error  to  instruct  the  Jury  that, 
if  a  certain  described  condition  existed  in  a 
machine,  the  defendant  was  negligent  as  a 
matter  of  law,  if  such  condition  could  have 
been  remedied  by  the  adoption  of  devices  or 
apparatus  or  improvements  which  were  recog- 
nized as  proper  improvements  on  such  a  ma- 
chhi& 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Freeborn 
County:  Nathan  Kingsley,  Judge. 

Action  by  Morris  Monsen  against  F.  I. 
Ctane  and  others.  Verdict  for  plaintiff. 
From  an  order  denying  a  motion  for  Judg- 
ment notTt'tthstandlng  the  verdict  or  for  a 
new  trial,  defendants  appeal.  Reversed,  and 
new  trial  granted. 

E  C.  Carlson  and  Shepherd  &  Catherwood, 
for    appellants.    Morgan    &   Melghen    and  i 
Lovely  &  Donn,  for  respondent  j 


ELI/IOTT,  J.  Appeal  from  an  order  deny- 
ing defendants'  motion  for  Judgment  not- 
withstanding the  verdict  or  for  a  new  trial. 
Tbe  appellants  were  partners  engaged  in  the 
retail  lumber  and  fuel  business.  In  April, 
1904,  they  employed  the  respondent  and  put 
him  to  work  at  hauling  fuel  and  doing  gener- 
al work  about  the  yard.  The  appellants  hav- 
ing determined  to  begin  sawing  wood  for 
their  customers,  arranged  with  a  Mr.  Hange 
for  the  privilege  of  using  temporarily  bis 
circular  saw  while  their  own  was  being  in- 
stalled. For  about  three  weeks  the  respond- 
ent used  or  helped  to  use  this  saw.  On  No- 
vember 19, 1904,  he  was  injured,  and  brought 
this  action  to  recover  damages,  because,  as 
he  alleges  in  his  complaint,  bis  employers, 
"disregarding  their  duties  in  the  premises 
negligently,  carelessly,  and  wrongfully  fail- 
ed and  neglected  to  furnish  a  safe  sawing 
machine  or  safe  machinery  and  appliances 
for  the  doing  of  said  work,  and  negligently, 
recklessly,  and  wrongfully  failed  to  provide 
proper  guards,  or  any  guards  whatever,  over 
the  knives  and  teeth  of  said  saw,  or  to  cover 
said  saw,  or  to  guard  it  in  any  way;  that 
said  machine  so  furnished  and  designated  by 
them,  and  which  defendants  so  ordered  and 
directed  to  be  used  by  plalntUF  for  the  pur- 
pose of  sawing  said  cordwood,  was  defective, 
highly  dangerous,  and  unsafe.  In  that  tbe 
carriage  of  said  machine  was  not  properly 
weighted  and  was  not  properly  secured  or 
fastened,  but  would  slip,  slide,  and  Jump 
from  the  rails,  track,  and  groove  upon  which 
It  ran."  etc. 

Tbe  appellants  have  made  numerous  as- 
signments of  errx,  but  It  will  not  be  neces- 
sary to  consider  all  of  them,  as  a  new  trial 
must  be  granted  because  of  erroneous  In- 
structions. Tbe  court  instructed  tbe  Jury 
that:  "If  this  carriage  was  out  of  repair  in 
respect  to  its  traveling  on  the  track;  If  It 
was  In  such  a  condition  as  to  be  liable  to 
Jump  the  track,  either  by  means  of  the  saw- 
itself;  if  a  stick  of  wood,  when  being  sawed, 
should  get  bound,  or  in  any  other  respect  In- 
terfere with  the  operation;  if  it  was  liable 
to  get  off  the  track  and  thereby  cause  an  in- 
Jury  because  of  the  condition  in  which  It 
was,  and  that  liability  to  get  off  tbe  track 
because  of  such  condition  could  hare  been 
remedied  by  devices  or  apparatus  or  by  Im- 
provements which  are  recognized  as  proper 
improvements  upon  such  instrumentalities, 
then  that  condition  would  be  a.  negligent  con- 
dition; and  if  that  negligent  condition 
caused  or  solely  contributed  to  the  Injury 
and  tbe  injury  resulted  therefrom — the 
master  would  be  liable  to  the  servant  for  the 
consequences  of  such  injury."  The  Jury 
were  thus  instructed  that,  if  a  certain  de- 
scribed condition  existed,  tbe  defendants 
were  negligent  as  a  matter  of  law,  if  such 
condition  could  have  been  remedied  by  de- 
vices or  apparatus  or  by  Improvements  which 
are  recognised  as  proper  Improvements  upon 
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such  InstnimeatalltlML  The  Juty  waa  not 
permitted  to  determine  whether  the  appara- 
tus In  Its  existing  condition  was,  or  was  not, 
reasonably  safe.  An  employer  is  not,  as  a 
matter  of  law,  negligent  if  he  fails  to  adopt 
every  device  or  apparatus  which  Is  recogniz- 
ed at  a  proper  improvement  upon  his 
machine.  It  la  for  the  Jury  to  determine 
whether  the  particular  instrumentaUty,  in 
the  condition  in  which  the  evidence  shows  it 
to  be,  is  or  Is  not  reasonably  safe,  and  to  aid 
them  in  determining  this  fact  they  have  the 
right  to  consider  whether  there  are  weil- 
kaown  devices  in  general  use  which,  if  adopt- 
ed, would  have  reduced  the  danger  to  Uie 
empl07&  The  question  is,  not,  whether  the 
employer  could  have  done  something  to 
prevent  the  Injury,  but  whether  he  did  some- 
thing which,  under  the  circumstances  In 
the  ezerdse  of  ordinary  care  and  prudence, 
be  ought  not  to  have  done,  or  omitted 
any  precautlMi  which  a  prudent  and  careful 
man  would,  or  ought  to  have  taken.  It  is  not 
the  employer's  duty  to  furnish  any  particular 
Und  of  tools,-  implements,  or  appliances. 
Failure  to  conform  with  common  usage  is 
not  negligence  as  a  matter  of  law;  it  Is  mere- 
ly evidence  to  be  considered  by  the  Jury.  He 
Is  not  required  to  provide  machinery  similar 
to  that  used  In  other  establishments  although 
It  may  be  less  dangerous  than  that  used 
by  him.  Whether  that  which  Is  furnished 
by  him  is  reasonably  safe  is  to  be  determin- 
ed by  Its  actual  condition  and  not  conclusive- 
ly by  comparing  It  with  other  machines  used 
by  others  for  similar  work.  Wood  y.  Heiges 
KMd.)  S4  Atl.  872;  Bohm  v.  Chic,  etc.,  Ry 
K}o.,  106  Mo.  429,  17  S.  W.  680;  Labatt,  Mas- 
ter &  Swrant,  <  35;  Bailey,  M.  &  &  {  57. 

In  Stringham  t.  Hilton.  Ill  N.  Y.  188,  18 
M.  B.  870,  1  L.  B.  A.  483,  It  is  said  that  the 
test  Is  not  whether  the  master  omitted  to  do 
flometblng  be  could  have  done,  but  whether 
in  selecting  tools  and  machinery  toe  the  use 


Of  bis  servants  he  was  reasonably  pmdeat 
and  careful,  not  whether  better   macliiiiefy 
might  have  been  obtained,  but  wbetber  tbat 
provided  was  In  fact  adequate  and    proper 
for  the  use  to  which  it  was  to   be  applied. 
In  Stiller  t.  Bohm  Mfg.  Co.,  80   Minn.  5.  fS 
N.  W.  881,  in  considolng  certain  Instructions 
given  by   the   trial   court,   this    court    said: 
"The  defendant  excepted  to  the  part  of  this 
Instruction  we  have  Italicised,  and  assigasl 
the  giving  of  it  as  error  for  tbe  reason  that 
It  is  In  substance  the  equivalent  of  an   in- 
struction that  it  was  the  duty  of  tbe  master 
in  furnishing  reasonably  safe  macblneiy  to 
furnish  that  which  was  safer  and    better  if 
such  was  in  general  use.    If  the  trial  court 
in  effect  so  instructed  the  Jury  it  yrtts  ncuini- 
festly  error;  for  the  rule  is  that  an  employer 
is  not  bound  to  furnish  for  his  workmen  the 
safest  and  best  appliances  and  macblnery  In 
general  use.    It  la  sufficient  If  bis    own   be 
reasonably  safe."    It  was  for  the  JaT7  to  de- 
termine from  the  evidence  whether   tbe  de- 
fendants   had    furnished   plaintUt    nrltb    a 
reasonably  safe  machine.    That  thore  was  a 
defect  In  the  machine  may  have  Jnstified  the 
Jury  in  finding  tbat  the  defendants  had  fail- 
ed in  their  duty  but  the  fact  that  there  was 
some  recognized  device  in  general   nse   the 
adoption  of  which  would  have  reduced  tbe 
danger  did  not,  as  a  matter  of  law.  In  tbe 
absence  of  a  statute  to  the  contrary,  make 
the  defendant  guilty  of  negligence.    It  was 
for  the  jury  to  say  whether,  under   all   the 
circumstances,   the   defendants   were    negli- 
gent in  failing  to  use  proper  care  to  fnmish 
the  employe  with  a  reasonably  safe  machine 
with  which  to  do  his  work. 

The  charge  also  contains  some  other  er- 
roneous statements;  but,  as  they  are  mani- 
festly the  result  of  inadvertence,  it  Is  not 
necessary  to  refer  to  them  specifically. 

The  order  appealed  from  Is  reversed,  and  a 
new  trial  granted. 
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SrCAJTa  T.  SHBVLIN-CAKPBNTBB  CO. 
<  Supreme  Coart  of  Minnesota.    Aug.  3,  1906.) 
1.   PtJBiJO  Lands— State  Iaahds— Tbmpabs— 

PmriSHUENT. 

Chapter  163,  p.  349,  Gen.  Laws  1895,  de- 
.claring  certain  acts  of  trespass  upon  state  lands 
a.  crime,  imi>osing  a  penalty  therefor,  and  fixing 
the  measure  of  damages  to  be  recovered  in  a  civ- 
il action,  construed,  and  held  to  impose  upon  a 
casual  or  involuntarv  trespasser  criminal  pun- 
isbment  and  also  double  damages  for  his  wrong- 
ful aet& 
-Z.  CJoNBTiTunowAi.   LAW  — Dd«   Pbocess   or 

So  construed,  the  statute  is  held  not  obnox- 
ious to  constitutional  principles,  but  a  valid  leg- 
islative enactment. 

3.  CnrMiNAi.  Law— Crimes. 

It  is  within  the  exclusive  power  of  the  Leg- 
-islatare  to  declare  what  acts  shall  constitute  a 
-crime,  to  define  the  same,  and  to  provide  such 
punishment  therefor  as  may  be  deemed  appro- 
priate. 

[Kd.   Note.— For  cases  in  point,  see  vol.  14, 
■Cent.  Dig.  Criminal  Law,  U  3-7.] 

4.  CJoKSTmrnoNAL  Law— Riohtb  o»  Cmzmf. 

A  statute  imposing  double  or  treble  dam- 
ages for  a  trespass  upon  lands  owned  by  the 
state  does  not  violate  the  constitutional  rights 
of  the  citir-en,  even  though  the  same  act  of  tres- 
pass may  be  punishable  as  a  crime. 
&.  Cbimiwai.  Law— Twice  im  Jeopabdt. 

The  state  may  recover  such  damages  in  a 
civil  action,  and,  though  in  the  nature  of  a  pen- 
alty, the  wrongdoer  is  not  thereby  twice  put  In 
jeopardy  of  punishment  for  the  same  offense. 

[EJd.  Note. — For  cases  in  point,  see  vol.  14, 
■CenU  Dig.  Criminal  Law,  tt  386-409.] 

■6.  Same.  „ 

Section  7,  art  1,  of  the  state  Constitution, 
providing  that  no  person  shall  be  twice  put  in 
jeopardy  of  punishment  for  the  same  offense, 
applies  only  to  criminal  prosecutions. 
"7.  Statutes— TnxE  or  Act. 

The  title  of  the  statute  above  referred  to 
'  Aeld  snflSdently  to  comply  with  the  constitution- 
al requirement  that  no  law  shall  embrace  more 
-than  one  subject,  which  shall  be  expressed  in 
its  title. 
(Syllabui  by  the  Court.) 

Appeal  from  District  Conrt,  St  Louis 
<3ounty;   Homer  B.  Dibell,  Judge. 

Action  by  the  state  against  the  Shevltn-Car- 
penter  Company.  From  an  order  overruling  a 
demurrer  to  the  complaint,  defendant  ap- 
peals.   AfBrmed. 

Clapp  ft  Macartney  and  A-  Y.  Merrill  (Da- 
vis, Kellogg  ft  Severance,  H.  B.  Fryberger, 
«nd  B.  J.  Powell,  of  counsel),  for  appellant 
Bdwaiil  T.  Young,  Atty.  Gen.,  and  G  8.  Jel- 
ley,  Aflst  Atty.  Oen,  for  the  State. 

BBOWN,  J.  This  action  was  brought  un- 
4er  the  provisions  of  section  7,  c.  168,  p.  852, 
43en.  Laws  1895,  to  recover  treble  damages 
for  an  alleged  willful  trespass  upon  lands 
owned  by  the  state  by  cutting  and  removing 
timber  therefrom.  Defendant  interposed  a 
general  demurrer  to  the  complaint,  and  from 
an  order  overruling  it  appealed  to  this  court 

It  is  alleged  in  the  complaint  that  at  the 
time  stated  therein  defendant,  a  corporation, 
willfully,  wrongfully,  and  unlawfully,  well 
knowing  that  the  state  was  the  owner  there- 


of, entered  upon  certain  school  lands  of  the 
state  and  cut  and  removed  therefrom  2,444,- 
020  feet  of  timber  of  the  value  of  $17,108.14; 
that  by  reason  of  the  fact  that  the  act  of  de- 
fendant was  willful  It  became,  and  Is  liable^ 
to  the  state  for  treble  the  value  of  the  tim- 
ber so  cut  and  removed,  and  judgment  was 
demanded  accordingly.  The  statute  under 
which  the  action  was  brought  provides  as 
follows:  "Section  7.  If  any  person,  firm  or 
corporation,  without  a  valid  and  existing  per- 
mit therefor,  cuts  or  employs,  or  Induces  any 
other  person,  firm  or  corporation  to  cut,  or 
assist  In  cutting  any  timber  of  whatsoever 
description,  on  state  lands,  or  removes  or  car- 
ries away  or  employs,  lor  Induces  or  assists 
any  other  person,  firm  or  corporation  to  re- 
move or  carry  away  any  such  timber,  or 
other  property,  he  shall  be  liable  to  the  state 
In  treble  damages,  If  such  trespass  is  ad- 
Judged  to  have  been  willful;  but  double  dam- 
ages only  in  case  the  trespass  is  adjudged  to 
have  been  casual  and  Involuntary,  and  shall 
have  no  right  whatsoever  to  any  remunera- 
tion or  allowance  for  labor  or  expenses  incur- 
red In  removing  such  other  property,  cutting 
such  timber,  preparing  the  same  for  market, 
or  transporting  the  same  to  or  towards  mar- 
ket Whoever  cuts  or  removes,  or  employs 
or  Induces  any  other  person,  firm  or  corpora- 
tion to  cut  or  remove  any  timber  or  other 
pn^rty  from  state  lands,  contrary  to  the  pro- 
TJBlons  of  this  act,  or  without  conforming  In 
each  and  every  respect  thereto,  shall  be  guilty 
of  a  felony,  and  upon  conviction  thereof  shall 
be  punished  by  a  fine  not  exceeding  one  thous- 
and (1,000)  dollars,  or  by  Imprisonment  In 
the  state  prison  not  exceeding  two  (2)  years, 
or  by  both  in  case  the  trespass  Is  adjudged 
to  have  been  willful." 

The  questions  presented  by  defendant  In 
support  of  the  demurrer,  which  we  deem  en- 
titled to  special  consideration,  resolve  them- 
selves Into  four  propositions,  or  contentions, 
namely :  (1)  That  the  statute,  In  imposing  a 
donble  liability  for  a  casual  or  involuntary 
trespass.  Is  obnoxious  to  those  provisions  of 
the  state  and  federal  Constitutions  which  pro- 
vide that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law.  That  In  declaring  the  casual  or  Invol- 
untary trespass  a  crime.  It  violates  sections  2 
and  7  of  article  1  of  the  state  Constitution, 
as  well  as  contravenes  natural  justice,  and 
Invades  those  natural  rights,  which,  If  not 
directly,  are  Impliedly,  secured  by  the  Consti- 
tution, or  are  protected  by  the  fundamental 
principles  of  the  social  compact  and  exist 
Indepenaent  of  constitutional  guaranty.  (2) 
That  In  so  far  as  It  provides  for  the  recovery 
of  double  or  treble  damages  in  a  civil  ac- 
tion, It  contravenes  section  7,  art  1,  of  the 
state  Constitution,  which  provides,  among 
other  things,  that  no  pwson  shall  be  put 
twice  In  jeopardy  of  punishment  for  the  same 
ojrense.  (3)  That  the  damages  given  by  the 
statute,  being  In  the  nature  of  a  penalty,  can 
be  recovered  only  l>y  way  of  Indictment  and 
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criminal  prosecntlon.    (4)  That  the  subject  of 
the  statute  Is  Insufficiently  stated  In  Its  tltla 

1.  Counsel  for  the  state  suggest  that  the 
first  contention  of  defendant  above  mentioned 
Is  not  involTed  in  the  case,  for  the  reason 
that  the  action  was  not  brought  to  recover 
double  damages,  but  under  the  treble  damage 
feature  of  the  statute,  and  based  upon  allega- 
tions that  the  trespass  and  acts  of  defendant 
complained  of  were  willful  and  unlawful. 
But  this  view  of  the  case  Is  not  tenable. 
The  statute  was  Intended  to  establish  a  def- 
inite measure  of  damages  In  all  cases  of  tres- 
pass upon  state  lands,  and  to  that  end  treble 
damages  are  provided  for  a  willful,  and 
double  damages  for  a  casual  or  Involuntary, 
trespass,  thus  wholly  abrogating  the  rules  of 
the  common  law  in  such  cases.  It  Is  true 
that  the  action  is  founded  upon  an  alleged 
willful  trespass;  but  if  the  state  should  fall 
to  prove  the  allegation  of  willfulness,  and 
the  trespass  should,  on  the  trial,  turn  out  to 
have  been  casual  or  Involuntary,  recovery 
could  undoubtedly  be  had  for  the  amount 
fixed  by  the  statute  for  a  trespass  of  that 
nature,  vie,  doable  damages.  If,  as  in  all 
probability  will  be  the  case,  the  main  Issue 
in  the  litigation  should  be  the  alleged  will- 
fulness on  the  part  of  defendant,  the  latter 
would  be  entitled  to  an  instruction  to  the 
Jury  that,  in  the  event  the  state  failed  to 
prove  the  affirmative  of  tha:t  issue  by  a  fair 
preppnderance  of  the  evidence,  treble  dam- 
ages could  not  be  given;  and  coupled  there- 
with the  court  would  be  required  to  say 
that  the  failure  of  proof  on  that  issue  would 
not  deprive  the  state  of  the  right  to  a  rer* 
diet  for  damages  under  the  next  and  only 
other  rule  applicable  to  the  case.  So  that 
defendant  Is  in  position  to  insist  that  the 
statute  is  Invalid,  so  far  as  It  Imposes  a 
penalty  in  the  way  of  double  damages  for  a 
casual  or  Involuntary  act  of  trespass.  5 
Ency.  PI.  A  Prac.  729:  Starkweather  v.  Qulg- 
ley,  7  Hun  (N.  Y.)  2fl;  Sprague  v.  Irwin. 
27  How.  Prac.  51;  Du  Bois  v.  Beaver,  25 
N.  Y.  123,  82  Am.  Dec.  326;  Clark  v.  Field, 
42  Mich.  342,  4  N.  W.  19;  Ilhemke  v.  Clinton, 
2  Utah,  230. 

The  first  subject  for  consideration  to  the 
construction  of  the  statute.  If  susceptible 
of  a  construction  to  the  effect  that  there 
was  no  intention  on  the  part  of  the  Legisla- 
ture to  declare  the  casual  or  Involuntary  tres- 
pass a  crime,  one  feature  of  defendant's  po- 
sition would  be  eliminated,  and  It  is  Impor- 
tant to  ascertain  the  Intention  of  the  statute, 
in  this  respect  The  first  paragraph  of  the 
section  treats  of  the  civil  remedy.  It  pro- 
vides that  If  any  person,  firm,  or  corporation, 
without  a  valid  and  existing  permit  issued  In 
accordance  with  other  provisions  of  the  stat- 
ute, cuts,  or  induces  any  other  person  to  cut 
or  assist  In  cutting,  any  timber  of  any  des- 
cription upon  any  state  land,  or  removes  or 
carries  the  same  away,  or  employs  or  in- 
duces another  to  do  so,  he  shall  be  liable 
to  the  state  in  treble  damages,  If  the  trespass 


to  adjudged  to  have  been  wUlfol,  but  doidd* 
damages  where  it  is  adjudged  to  bSTe  beea 
casual  or  Involuntary.  The  second  paragrark 
deals  with  the  subject  from  the  penal  staiid- 
polnt,  and  declares  that  any  person  irbo  sha:: 
cut  or  carry  away  such  timber,  or  assist 
another  in  such  an  act,  contrary  to  the  pno- 
vislons  of  the  preceding  paragraph,  shall  N 
guilty  of  a  felony  and  punished  by  a  flue 
not  exceeding  |1,000,  or  by  Imprisoiunent  it 
the  state  prison  for  a  period  of  not  more  tbaa 
one  year,  or  by  both  fine  and  Imprisonment 
where  the  trespass  is  adjudged  to  bave  bees 
willful.  The  statute  contains  remedial  and 
penal  features,  and  as  respects  tbe  former 
Is  entitled  to  a  liberal  construction,  bat  as 
to  the  latter  must  be  strictly  constroecL 
Sutherland  on  Statutory  Constructlan.  337. 
032.  Remedial  statutes  are  generally  treated 
with  considerable  liberality  and  are  con- 
strued In  the  light  of  what  was  demanded 
or  required  of  the  lawmakers,  the  evils  in- 
tended to  be  guarded  against,  and  tbe  par- 
ticular wrongs  to  be  remedied.  Words  are 
often  omitted,  or  supplied  by  impUcatioa 
and  sentences  transformed,  to  render  the 
statute  a  consistent  whole  and-  effectuate  the 
legislative  will;  and  this,  too,  in  oonstmlns 
penal,  as  well  as  remedial,  statntes,  tboogli 
many  of  the  courts  hold  that  the  strict  letter 
of  a  penal  statute  most  control  as  against 
the  state.  But,  after  all  has  been  aald  In 
generalizing  upon  the  rules  of  constmction. 
they  all  converge  to  the  same  point  and  bring 
up  at  the  ultimate  inquiry,  the  intention  of 
the  Legislature. 

By  taking  into  consideration  well-known 
facts  leading  up  to  the  adoption  of  tbe  stat- 
ute In  question,  no  difficulty  to  exi>erienced 
in  discovering  the   legislative  will    in  this 
instance.    The   state   is   possessed  of    large 
tracts  of  timber  lands  of  Incalculable  valae. 
upon  which  designing  persons  have  persist- 
ently trespassed,  cutting  and  removing  there- 
from   valuable    pine    timber.     The     state, 
through   its   officials,   has   been   confronted 
with  difficulties  in  detecting  the  guilty  par^ 
ties  and  bringing  them  to  Justice.-  and  has 
been  defrauded  and  robbed  of  large  soma  of 
money  by  their  acts.    It  finally  was  thought 
necessary  to  enact  a  very  stringent  law  to 
prevent  future  trespassers,  and  tbe  drastic 
statute  ander  consideration  was  the  result 
The  statute  exacts  from  the  casual  or  In- 
voluntary trespasser  doable  damages,  and 
also  declares  his  act  a  felony.    The  language 
of  paragraph  2  will  admit  of  no  other  view. 
It  provides  that  any  person  who  shall  cut 
or  remove  timber  from  any  lands  of  tbe  state, 
contrary  to  the  provisions  of  the  statute, 
shall  be  guilty  of  a  felony,  and  punished  u 
there  prescribed.    No  exception  is  found  ex- 
empting the  casual  or  involuntary  trespasser 
from  tbe  penalty.    That  it  was  intended  be 
should  be  criminally  punished,  In  addition  to 
the  payment  of  double  damages,  is  made  cer- 
tain by  that  clause  of  the  section  which  pro- 
vides for  both  fine  and  imprisonment  where 
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tbe  trespass  U  adjudged  wlUfnl.  Wblle 
conrts.  In  constniinK  statutes  of  tbls  kind, 
'virliere  the  langnage  employed  Is  broad  and 
comprehensive  enongb  to  cover  both  willful 
and  involuntary  acts,  restrict  the  recovery  of 
double  or  treble  damages  to  cases  of  willful 
trespass  (McDonald  v.  Montana  Wood  Co., 
14  Mont  88,  86  Pac.  668,  48  Am.  St.  Rep. 
616;  Kramer  v.  Ooodlander,  98  Pa.  3S3; 
State  y.  Baker,  47  Miss.  88;  Cobn  v.  Neeves, 
40  Wis.  3^),  the  statute  under  consideration 
l8  too  explicit  to  admit  of  that  rule,  and  we 
conBtme  it,  in  harmony  wltb  its  plain,  unam- 
blsaouB  language,  to  impose  upon  the  casual 
trespasser  criminal  punishment,  as  well  as 
double  damages. 

As  so  construed,  Is  It  obnoxious  to  constitu- 
tional principles?    We  think  not    The  gist 
of   the  objection  to  the  statute  is  that  It 
pnnisbes  a  person  for  an  act  which  might, 
nnder  some  circumstances,  be  the  result  of  a 
simple  mistake,  an  act  Innocent  in  Itself  and 
committed  with  no  evil  purpose  or  Intent 
This,  however  seemingly  meritorious  at  first 
tbought,  is  without  force.    One  of  the  ex- 
clusive provinces  of  the  legislative  depart- 
ment of  government  Is  to  declare  what  acts 
or  omissions  shall  constitute  a  crime,  to  de- 
fine the  same,  and  provide  such  punishment 
therefore  as  may  be  deemed  appropriate; 
and  unless  the  constitutional  rights  of  the 
citizen  be  invaded,  its  determination  in  all 
sucb  matters  is  conclusive  upon  the  conrts. 
The  Legislature  may  declare  ttaat  a  wUltol 
trespass  upon  the  lands  of  another  shall 
constltnte   a   criminal  ofCense'  and   fix   the 
limits  of  punishment  therefor,  either  by  line 
or  Imprisonment,   or   by  compensating  the 
injured  party  In  damages  to  be  recovered  In 
a  civil  action,  or  by  both,  as  its  Judgment 
may     dictate.    Legislative     provision     for 
double  or  treble  damages  in  such  cases  Is 
sustained  by  many  of  the  courts  in  this  coun- 
try.   12  Am.  &  Eng.  Bncy.  Law,  8  et  seq.; 
Brown  V.  Evans  (C.  O.)  8  Sawy.  (T7.  S.)  488, 
17  Fed.  912;  Smith  v.  Bagwell,  19  Fla.  117,  45 
Am.  Rep.  12;  Hendrlckson  v.  Kingsbury,  21 
Iowa,  380;    Brown  v.   Swineford,  44  Wis. 
282,  28  Am.  Rep.  682;    Mayer  v.  Frobe.  40 
Vf.  Va.  246,  22  S.  B.   68;    Railway  Co,   v. 
Enmes,  115  U.  S.  612,  6  Sup.  Ct.  110,  29  L. 
Bd.  468;   Boetcher  v.  Staples,  27  Minn.  808, 
7  N.  W.  263,  38  Am.  Rep.  295;   18  Oyc.  118, 
and  cases  cited.    Although  there  may  be  a 
limit  beyond  which  the  Legislature  may  not 
go,  either  In  declaring  what  acts  shall  con- 
stitute a  crime  or  In  imposing  an  arbitrary 
rule  of  damages  in  excess  of  actual  com- 
pensation, whether  that  limitation  be  found 
in  those'  inherent   rights   reserved   to   the 
people  by  section  16  of  article  1  of  our  state 
OoDStitutlon,  or  In  those  Inalienable  rights 
mentioned  in  the  Declaration  of  Independ- 
ence, or  In  those  Ingrafted  upon  the  Con- 
stitution by  implication  through  the  process 
of  construction  by  the  courts  (62  Cent  L. 
J.  144;  6  Columbia  L.  Rev.  69),  we  are  clear 


that  the  authority  of  the  lawmaking  body 
was  not  exceeded  in  this  Instance  in  ex- 
tending the  rule  of  the  cases  above  dted  to 
the  casual  and  Involuntary  trespass.  An 
evil  Intent  is  ordinarily  an  essential  element 
in  all  criminal  prosecutions,  but  It  may  be 
dispensed  with  in  particular^ cases  by  the 
Legislature. 

The  act  under  consideration,  in  so  far  as 
it  imposes  a  criminal  punishment  or  double 
damages  for  the  casual  or  Involuntary  tres- 
pass, dispenses  with  the  necessity  of  proving 
a  malicious  or  other  wrongful  purpose  and 
the  pivotal  question  is  whether  the  Legisla- 
ture could,  within  constitutional  restrictions, 
so  enact.  The  law  on  this  subject  Is  cor- 
rectly summed  up  In  Clark  &  Marshall's 
Law  of  Grimes,  as  follows:  "Public  policy 
may  require  the  Legislature,  in  prohibiting 
and  punishing  particular  acts  under  certain 
drcimiBtances,  to  provide  expressly  or  im- 
pliedly, that  any  person  who  shall  do  the 
act  shall  do  it  at  his  peril,  and  that  he  shall 
not  be  allowed  to  escape  punishment  by  show- 
ing that  he  acted  in  good  faith,  without  neg- 
ligence, and  in  ignorance  of  the  existence 
of  the  circumstances  rendering  the  act  un- 
lawful. If  the  language  and  subject-matter 
of  the  statute  show  clearly  that  this  was  tlie 
intention  of  tbe  Legislature,  the  courts  must 
give  It  effect,  however  harshly  the  statute 
may  seem  to  operate  In  the  particular  In- 
stance." The  principle  of  law  thus  laid  down 
Is  supported  by  an  almost  imanimous  line 
of  authorities  both  In  this  country  and  In 
England.  (Commonwealth  v.  Wentwortb,  118 
Mass.  441 ;  Reglna  v.  Woodrow,  16  Mees.  &  W. 
404;  Halsted  v.  State,  41  N.  J.  Law,  652,  82 
Am.  Rep.  247;  Commonwealth  v.  Connelly, 
163  Mass.  539,  40  N.  E.  862;  C!ommonwealth 
V.  Murphy,  165  Mass.  66,  42  N.  E.  504,  30 
L.  R.  A.  784,  62  Am.  St  Rep.  496;  State  v. 
Kelly,  64  Ohio  St  166,  43  N.  E.  163;  State 
V.  Smith,  10  R.  I.  268;  State  v.  Huff,  89  Me. 
626,  86  Atl.  1000;  State  v.  Zichfeld,  2S  Nev. 
304,  40  Pac.  802,  34  L.  R.  A.  784,  62  Am. 
St  Itep.  800 ;  People  v.  Waldvogel,  49  Mich. 
837,  13  N.  W.  620 ;  People  v.  Roby,  62  Mich. 
677,  18  N.  W.  365,  60  Am.  Rep.  270 ;  State  v. 
Presnell,  34  N.  C.  108. 

We  have  already  referred  to  the  condi- 
tions existing  in  the  state  which  prompted 
the  Legislature  to  enact  this  law — the  fact 
that  the  lands  of  the  state  were  being  strip- 
ped of  their  value  by  willful  and  reckless 
trespassers,  and  the  great  difficulty  experien- 
ced by  its  oflBcials  In  bringing  guilty  parties 
to  Justice  under  statutes  which  imposed  a 
penalty  only  where  the  trespass  was  willful. 
In  these  conditions  the  Legislature  deemed 
the  property  rights  of  the  state  would  be 
best  protected  by  dispensing  in  the  future 
with  the  question  of  evil  intent  casting  upon 
the  Individual  the  burden  of  determining  at 
his  peril  tbe  boundary  lines  of  land  from 
which  he  takes  and  removes  standing  pine. 
Within  the  principle  of  law  to  which  we 
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faave  Just  alloded,  racb  legislation  is  sanc- 
tioned by  sound  public  i>olicy  and  is  ralld.  A 
similar  statute,  but  far  less  explicit  than  tbe 
one  under  consideration,  was  sustained  by  the 
Supreme  Court  of  Soutb  Dakota  in  State  ▼. 
Dorman,  9  S.  D.  528,  70  N,  W.  848.  A  re- 
cent decision  of  tbe  Supreme  Court  of  Michi- 
gan is  also  directly  in  point  People  t.  Ohtls- 
tlan,  107  N.  W.  019.  Tbe  statute  under  con- 
sideration In  tbat  case  provided  that  every 
person,  not  lawfully  autborlzed,  who  abould 
himself  enter  ujwn,  or  Induce  or  direct  any 
other  person  to  enter  upon,  lands  owned  by 
the  state  and  cut  and  remove  timber  there- 
from should  be  guilty  of  a  felony  and  pun- 
ished by  Imprisonment  in  the  state's  prison 
for  a  term  not  exceeding  two  years,  or  by  a 
fine  not  exceeding  $500  or  by  both  fine  and 
imivlBonment  That  statute  was  amendatory 
of  a  prior  statute  which  provided  for  punish- 
ment only  where  tbe  trespass  was  willful, 
and  the  court  hdd  the  statute  valid,  saying 
tbat  it  was  as  competent  for  the  Legislature 
to  make  an  act  of  trespass  criminal,  as  it  was 
to  make  the  opening  of  a  saloon  a  criminal 
act  It  appears  from  tbe  opinion  in  that  case 
that  trespasses  upon  public  lands,  as  in  this 
state,  had  become  notorious;  that  the  state 
bad  been  defrauded  of  thousands  of  dollars 
worth  of  valuable  timber,  and  the  court  re- 
marked that  It  had  no  difficulty  In  reaching 
the  conclusion  tbat  tbe  Legislature  not  only 
intended  to  eliminate  the  question  of  evil 
Intent  but  possessed  tbe  power  to  so  enact 
The  act  under  consideration  1b  analogous  to 
statutes  prohibiting  tbe  sale  of  liquor  to 
minors,  in  construing  which  the  courts  uni- 
formly hold  tbat  the  honest  belief  of  tbe 
person  making  tbe  sale  that  tbe  minor  was 
of  age  Is  no  defense;  and  to  statutes  pro- 
hibiting the  sale  of  adulterated  foods,  where 
it  18  held  that  persons  selling  articles  of  food 
must  know  at  their  peril  whether  they  are 
adulterated.  It  Is  no  defense  in  such  cases 
that  the  retail  dealer  procured  the  articles 
from  a  manufacturer  and  disposed  of  them 
tinder  the  belief  that  they  were  pure  and  un- 
adulterated. Statutes  imposing  double  dam- 
ages for  animals  killed  or  injured  by  rail- 
road trains  in  consequence  of  a  failure  on 
the  part  of  the  company  to  fence  its  right 

-of  way  are  also  analogous  (Hallway  Co.  v. 
Hmnes,  115  U.  S.  61S,  6  Sup.  Ct  110,  29  L. 
Bd.  46a;  Cyc-  1073);  or  for  double  costs  In 
such  cases  (Schlmmele  v.  By.  Co.,  84  Minn. 
216,  26  N.  W.  347).  And,  too,  statutes  pro- 
viding double  damages  for  Injuries  done  by 

-vicious  dogs,  killing  or  Injuring  sheep  or  cat- 
tle, without  regard  to  whether  the  owner  of 
tbe  dog  knew  of  bis  vicious  propensitleB. 
Statutes  dispensing  with  the  necessity  of 
proving  a  scienter  in  such  cases  are  sus- 
tained. 2  Am.  ft  Bug.  Ency.  Law,  372-374; 
Trompen  v.  Verhage,  54  Mich.  304,  20  N.  W. 

-53;  Newton  v.  Gordon,  72  Mich.  642,  40  N,  W. 

-921;  Kerr  V.  O'Connor,  63  Pa.  341 ;  Chickerlng 

'«.  Lord,  67  N.  H.  555,  82  Aa  778.    Other  sim- 


ilar legislation,  founded  in  an  exercise  of  tie 
police  power  or  justified  by  public  po'ik;. 
might  be  referred  to;  but  It  is  waneceeujj. 
Tbe  authorities  cited  justify  tbe  coiMdieis 
that  the  statute  under  consideraUoii,  in  is.- 
poslng  a  criminal  punishment  for  ttae  eassL 
and  involuntaiy  treqiass,  is  witliin  tlie  limia 
of  constitutional  restrictions  and  valid.  Aid 
If  valid  In  that  respect  it  follows,  a  fortud. 
that  it  was  within  the  power  of  the  Le^^ 
latnre  to  award  double  damngi^  for  tie 
same  wrong.  In  so  dispensing  witb  tlie 
wrongful  intent  the  L^slatore  violated  k 
constitutional  right  of  tbe  citizen,  and  Vie 
statute  must  be  enforced. 

2.  It  is  also  caataaOei  that  tbe  statnte.  ts 
respects  double  and  treble  damages,  violaus 
section  7  of  article  1  of  the  state  Gonstitutite. 
which  provides  that  no  person  shall  t>e  tvkt 
put  in  Jeopardy  of  punishment  for  tbe  suw 
offouM.    This  proposition  is    founded  npcs 
the  theory  that  double  or  treble  damages  an 
in  tbe  nature  of  a  penalty,  or  as  punistamcct 
for  the  wrong  for  which  they  are  imposed 
and  tbat  to  sustain  the  statnte  would  result  is 
twice  punishing  the  wrongdoer;      at   leu:, 
tbat  be  would  be  in  jeopardy  of  a  seoomd  pot 
Islunent    if  such  damages   were    reoov«nd 
in  this  action.    Defendant  is  probably  a  litOe 
premature  in  raising  tbe  point     It  migiit 
come  with  some  force  if  presented  tn  a  crim- 
inal prosecution  after  recovery  In  a  civil  »^ 
tion.    But  we  do  not  diapose  of  tbe  qoestioii 
upon  this  ground.    Upon  its  merits  the  conrti 
are  not  in  entire  harmony,  though  we  regari 
it  as  settled  in  this  state  by  tbe  decision  la 
Boetcher  v.  Staples,  27  Minn.  308.  7  X.  W. 
263,  38  Am!  Hep,  295.    The  court  in  tbat  case 
said:    "The  rule,  according  to  tbe  great  mam 
of  authorities,   applies   as   well    where  tbe 
wrongful  acts  of  defendant  bring  bim  with- 
in tbe  law  for  punlstiing  crimes  as  where 
they  are  less  aggravated  in  character."    Tie 
authorities  on  the  subject  are  collected  and 
discussed  in  2   Sutherland  on   Damages,  H 
390-396.     That  the  awarding  of  exemplai? 
damages  In  an  action  for  a  tort   altbou^ 
punishable  as  a  criminal  offense,   is  not  ■ 
violation  of  the  constitutional  provision  thst 
no  person  shall  be  twice  put  in  Jeopardy  for 
tbe  same  offense,  is  affirmed  by  the  great  ma- 
jority of  the  courts.    13  Cyc.  118;   12  An. 
ft   Bng.   Ency.   Law,  8-10,  and  cases  cited. 
Nor  does  It  deprive  the  citizen  of  bis  properly 
without   due  process  of  law.    By.   Cow  v. 
Humes,  116  V.  B.  612,  6  Sup.  Ot  UO,  29  L 
Ed.  463.    The  provisions  of  the  Gonstitntlon 
referred  to  apply  to  criminal  prosecutloiis 
only.    12  Am.  ft  Eng.  Enc^.  Law,  8.  and  cases 
dted. 

Counsel  for  appellant  recognlEe  tbat  the  nile 
on  this  subject  is  settled  in  this  state,  as  be- 
tween individuals,  but  they  earnestly  con- 
tend that  the  rule  laid  down  in  Boetdier  v. 
Staples,  supra,  should  not  be  applied  hi  an 
action  brought  by  tbe  state;  tbat  to  sustain 
tbe  right  of  tbe  state  to  exemplary  damages. 
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ad  Its  farther  right  to  prosecute  and  pun- 
Ii  defendant  under  the  criminal  proTlsiona 
r  the  statute,  would  violate  both  the  letter 
ad  the  spirit  of  the  Constitution.  It  is  lu- 
sted that  exemplary  damages  are  awarded 
1  a  measure  to  gratl^]r  the  feelings  of  the 
gSiieved  party;  that  the  state  has  no  such 
sellDss,  no  vengeance  or  avarice;  that  it 
unlshes  the  guilty  In  the  interests  of  society, 
nd  not  to  add  to  its  revenues.  This  is 
lauslble,  but  not  tenable.  Whatever,  in  le- 
al contemplation,  exemplary  damages  may 
e,  whether  properly  termed  aggravated  re- 
lef,  or  a  penalty  pore  and  simple,  they  are 
lot  Imposed  in  the  sense  of  or  as  a  substi- 
nte  for  criminal  punishment,  but  rather  as 
inlarged  damages  for  a  civil  wrong.  No 
mtind  reason  occurs  to  us  why  the  state  in 
ireservation  of  the  property  intrusted  to  It 
'or  the  nse  and  benefit  of  the  people,  should 
aot  be  granted  all  remedies  that  are  afforded 
and  extended  Individuals  In  the  protection  of 
their  property  and  property  rights.  Indeed, 
potent  reasons  might  be  suggested  for  grant- 
ing the  state  special  privileges  In  this  respect 
Its  property,  particularly  school  lands,  is 
located  in  remote  parts  of  the  state,  and  it 
Is  without  adequate  facilities  for  guarding 
and  protecting  the  same  from  treepassers. 
Its  lands  have  been  denuded  of  valuable 
timber  year  after  year,  and  the  school  fund 
of  the  state  has  thus  been  greatly  depleted. 
If  the  legislative  department  is  without  pow- 
er to  extoid  to  it  the  rights  possessed  and 
granted  the  individual,  the  equal  protection 
of  the  law  in  its  property  rights  would  be 
denied  it.  Statutes  tempered  In  moderation 
as  to  penalty  have  proven  in  the  past  inef- 
fectual, and  unless  the  stringent  features  of 
the  present  statute  are  sustained  in  all  re- 
spects, trespasses  will  continue  in  the  future 
with  impunity.  No  injustice  can  possibly 
result  from  requiring  persons  to  ascertain 
the  boundaries  of  lands  owned  by  them,  and 
we  do  violence  to  no  inherent  right  of  the 
citizen  In  sustaining  a  statute  the  purpose  of 
which  was  to  impose  that  duty  upon  them. 

3.  Clounsel  for  defendant  also  contend  that 
-the  damages  awarded  by  the  statute,  being 


in  the  nature  of  a  poialty,  can  l>e  recovered 
only  by  way  of  Indictment  and  criminal  pros- 
ecution; that  the  state  cannot  maintain  a 
civil  action  to  recover  the  same.  We  do  not 
concur  in  this  contention.  We  deem  it  un- 
necessary to  extend  the  opinion  by  its  dis- 
cussion. Respecting  the  right  of  the  state 
to  maintain  a  civil  action  to  recover  exem- 
plary damages,  we  entertain  no  serious  doubt; 
In  matters  involving  its  proprietary  or  busi- 
ness functions,  the  state  occupies  the  same 
position  in  the  courts  as  private  suitors.  26 
Am.  &  Eng.  Ency.  Law,  485. 

4.  The  further  contention  that  the  statute 
is  invalid  in  that  the  subject  thereof  is  not 
sufficiently  expressed  in  its  title  is  not  well 
taken.  The  title  of  the  act  is,  "An  act  regu- 
lating state  lands  and  the  product  of  the 
same,  and  to  repeal  certain  acts  and  parts 
of  acts."  Though  the  title  Is  not  so  expres- 
sive as  It  might  have  been  made,  the  con- 
stitutional requirement  is  substantially  com- 
plied with.  The  statute  made  the  subject- 
matter  of  the  title  is  a  practical  revision  of 
prior  statutes  and  contains  niunerous  condi- 
tioaa  and  provisions  regulating  and  control- 
ling the  sale,  leasing,  or  other  disposition 
of  state  land.  The  title  does  not  come  with- 
in the  objection  that  it  was  employed  as  a 
cloak  for  inappropriate  legislation,  but  an- 
swers the  purpose  intended  by  the  framera 
of  the  Constitution  which  was  not  to  require 
the  subject-matter  of  proposed  legislation  to 
be  expressed  fully  and  explicitly  in  the  title, 
but  to  prev«it  such  enactments  as  chapter 
24,  p.  73,  Laws  18S6,  where,  under  the  title, 
"An  act  to  incorporate  the  Root  River  Valley 
Railroad  Company,"  the  Legislature  incor- 
porated the  railroad  company,  located  the 
county  seat  of  Fillmore  county,  declared  the 
county  of  Wright  duly  organized,  and  pro- 
vided for  the  appolntmott  of  certain  officers 
therein. 

This  coven  all  questions,  discussed  in  the 
briefs,  which  we  deem  entitled  to  special 
reference,  and  for  the  reason  stated  the  or- 
der of  the  trial  court  overruling  the  demurrer 
to  the  complaint  is  affirmed. 
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THORPE  et  al.  t.  PBNNOCK  MERCANTILE 
CO.  et  •!. 

(Soprem*  Oonrt  of  MinneMta.    July  20,  1900.) 

1.  COBFOBAnONS  —  IlfSOLVBROT  —  PBIOBITin 

or  Olaiub. 

A  partnenhip,  being  inaolrent,  obtained 
new  capital  fram  oataide  partiea,  with  the  an- 
deratanning  that  a  corporation  would  be  or- 
ganised and  the  business  continued.  A  corpo- 
rate torm '  and  name  were  adopted,  atock 
certiflcatea  were  iasned  to  the  partners  and 
partiea  funiishlng  the  new  capital  in  propor- 
tion to  their  respective  interests,  and  for  a 
short  time  the  business  was  carried  on  under 
the  form  of  a  corporation.  Thereafter  incor- 
poration was  legally  effected,  and  the  stock 
already  issued  was  treated  as  the  stock  of  the 
corporation.  The  property  of  the  partnership 
was  transferred  to  the  corporation  without 
compliance  with  diapter  291,  p.  357,  €kn.  Laws 
1899.  The  corporation  purchased  additional 
merchandise,  incurred  new  debts,  and  carried 
on  business  until  it  became  insolvent.  The  as- 
sets were  by  agreement  transferred  to  trustees 
who  reduced  them  to  cash.  In  an  action  to  de- 
termine the  reapectiye  rights  of  the  partner- 
ship and  corporation  creditors,  held,  that  the 
creditors  of  the  cori>oration  are  entitled  to  full 
payment  of  their  claims  before  the  creditors 
of  tbe  partnership  are  entitled  to  participate 
in  the  rand. 

2.  Paitnbbship— APFUOAnoN  of  Abbets  to 
LiABirrriBs— Abbktb  or  Fibu. 

The  right  to  iiaye  partnership  property 
applied  to  the  payment  of  partnership  debts 
is  a  ri^t  which  each  partner  has  against  tbe 
other  partners.  It  may  lie  terminated  by  agree- 
ment, or  l)y  a  good  faith  sale  and  transfer  of 
the  partnersliip  property. 

[Ed.  Note, — For  cases  in  point,  see  vol.  88, 
Cent  Dig.  Partnership,  (  314.] 

3.  Sahb— Lien  or  PABniBBaHiF  Cbbdiiobb. 

Partnership  creditbrs  have  no  lien  upon  the 
partnership  property. 

[Bid.  Note. — For  cases  in  point,  see  vol.  38, 
Cent  Dig.  Partnership,  i  816.] 

4.  Samk. 

But  partnership  creditors  may  be  snbsti- 
tnted  to  tne  rights  of  the  partners  to  bave  tne 
property  of  the  partnership  applied  to  the  pay- 
ment of  partnership  debts  before  it  is  used 
to  pay  the  individual  debts  of  the  partners 
or  otherwise  improperly  disposed  of.  This 
right  of  the  creoitors,  ceases,  however,  when 
the  rights  of  the  partners  against  each  other 
are  lost  by  the  disposition  of  the  property. 
6.  Sakk— Tbanbteb  or  Pabtrebbhip  Pbop- 
kbtt. 

The  members  of  a  partnership  have  the 
right  to  dispose  of  the  property  of  the  partner- 
ship, and  thus  destroy  this  equity  of  creditors. 
But  the  rights  of  creditors  cannot  be  defeated 
by  the  sale  of  partnership  property  which  is 
made  for  the  purpose  of  defrauding  tbe  credit- 
ors. 

6.  FBAUDUI.EIfT      Convktancbs  —  Pbopkbtt 
Tbaksfesbed — Mebchakdise. 

Chapter  291,  p.  357,  Oen.  Laws  1899,  en- 
titled "An  act  to  prevent  sales  of  merchandise 
in  fraud  of  creditors,"  which  declares  that  sales 
made  without  compliance  with  its  provisions 
"will  l>e  presumed  to  be  fraudulent  and  void" 
makes  snch  sales  presnmptively  fraudulent  only. 
The  statute  merely  prescribes  a  rule  of  evidence. 
[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.    Dig.   Fraudulent   Conveyances,   {   31.] 

7.  Same— STATtfTOBY    Pbovisioh  —  Constitu- 

TIONAI.ITT. 

Chapter  291,  p.  857,  Gen.  Laws  1899,  is 
eonstitutionaU 


8.  CoBPOBATioifs— Stock— IsstTAZicK  ib  Cos- 

TEUFLATION   or  iNCCBPOBATIOir. 

When  stock  certificates  ax*  iasned  in  con- 
templation of  incorporation.  tiM  iaane  «f  stock 
may,  after  incorporation,  be  adopted  bj  tlie 
corporation,  and  the  holders  thereby  become 
stockholders  wlthoat  the  formal  issne  of  new 
oertificates. 
(Syllabus  by  the  Oonrt) 

Appeal  from  District  Court,  Ramsey  Cor.n- 
tr;  Geo.  L.  Bonn,  Judge. 

Action  by  Lars  O.  Thorpe  and  anotber, 
at  tmstees,  against  the  Pennock  Mercantiie 
Company  and  others.  Finding  for  plaintilf& 
From  an  order  denying  a  new  trial,  certain 
defendants  appeaL    Affirmed. 

Ottemess  A  Downs,  George  N.  Otteraess. 
Samuel  Porter,  and  O'Brien  &  Albreclit,  for 
appellants.  A.  E.  Boyeaen,  Brown  &  Kerr, 
J.  A.  Larimore,  Gilbert  A  Greennian.  Hender- 
son &  Sharp,  Reynolds  ft  Roeser,  Geo.  F. 
Porter,  Dan.  E.  Ricbter,  Chas.  B.  F'owier. 
F.  W.  Barton,  Clapp  &  Macartney,  A.  E. 
Horn,  and  Dodge  &  Webber,  for  respondents. 

ELLIOTT,  J.    A.  O.  Sather  ft  Co.,  a  pan- 
nershlp  composed  of  A.  O.  Bather,    O.  P. 
Satber,  and  O.  F.  Johnson,  was  engaged  io 
the  general  mercantile  business  at  Pennock, 
Minn.    In  tbe  spring  of  1904  the  firm  was  iu- 
debted  to  various  creditors,  and  was  insol- 
vent in  the  sense  tbat  it  was  unable  to  par 
its  debts  in  the  ordinary  course  of  ba8liie£.v 
although  apparently  the  book  valae  at  iu 
assets  exceeded  the  amount  of  its  liabilities. 
In   March,    1904,   Albert   Nelson    and   Peter 
Ellingson  agreed  to  put  $2,000  each  into  the 
business,  and  it  was  understood  between  them 
and  the  members  of  the  partnership  tliat  a 
corporation  should  t>e  formed,  tbe  stock  of 
merchandise  of  tbe  firm  transferred  to  tbe 
corporation,  and  corporate  stock  Issued  to  the 
partners  and  to  Nelson  and  Ellingson  In  pro- 
portion to  their  respective  interests.     Nelson 
and  Ellingson  each  paid  tbe  $2,000  to  A.  0. 
Sather  in   March   or  April,   1904,   and  tli^  , 
money   was   deposited   in   the  bank    to    tbe 
credit  of  A.  O.  Sather  ft  Co.    After  May  IR  ' 
the  bUBlneBB  was  conducted  under  tbe  name  i 
of  tba  Pennock  MoxantUa  Company,  although  , 
the  corporation  was  not  organized  until  Jane 
Ist    When  the  corporation  was  organised  the  '■ 
stock  of  merchandise  of  the  firm,  valued  at  | 
120,789.02  was  transferred  to  it  witbont  con:- 
piying  with  the  so-called  "bulk  law,"  and  ii  ' 
payment  therefor  the  corporation  issued  i'f  i 
capital  stock  to  tbe  amount  of  $20,000  to  tL« 
members  of  the  partnership  and  to  Nelso'i 
and  Ellingson  in  proportion  to  tbelr  req>e>.-- 
tlve  interests  in   the  partnersUp.     Of  this 
stock  A.  O.  Satber  received  $10,000,  Jobnaoa 
$4,000,  and  O.  P.  Sather,  Nelson,  and  Elling- 
son $2,000  each.    The  corporation   aasnmH 
tbe   debts   of  tbe   firm   to  the   amount  "' 
$789.02,   and   this,   together   with   tbe   sto  k 
issued,  amounted  to  the  agreed  value  oif  ti.t> 
merchandise.    After  Its  organization  the  cor- 
poration continued  to  carry  (md  tbe  business. 
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,yf  goods  were  purchased  at  a  cost  of  about 
>,O00  and  added  to  the  stock  which  bad 
en  received  from  the  partnership.  Until 
ptember,  1901,  the  bank  account  of  the  old 
oi  of  A.  O.  Bather  &  Co.  was  continued  and 
sd  as  the  bank  account  of  the  new  corpora- 
in.  In  it  was  deposited  funds  of  the  cor- 
ratlon  and  money  of  the  old  firm,  and  out 
it  debts  of  both  were  paid.  The  books  of 
count  of  the  corporation  attempted  to  keep 
ralgbt  these  financial  transactions.  In  Sep- 
tuber,  1901,  the  corporation  found  it  im- 
ssible  to  continue  business.  It  was  im- 
:bted  in  about  $10,000  for  merchandise 
ugbt  about  June  1,  1904,  and  creditors  of 
e  old  firm  of  A.  O.  Bather  &  Co.  were  also 
eking  payment  of  their  claims  from  the 
partners.  On  September  27, 1901,  the  com- 
iny  ceased  business  and  entered  into  a 
oat  agreement  under  which  the  trustees 
ok  i>os8ession  of  the  assets  and  thereafter 
Id  the  same  for  $14,000.  This  action  was 
ongbt,  pursuant  to  the  terms  of  the  trust 
;reemait,  to  determine  the  respectlTe  rights 
'  the  corporation  oredltors  and  the  firm 
editors  in  the  money  in  the  hands  of  the 
nstees.  The  partnership  creditors  claim 
lat  they  are  entitled  to  share  on  an  equally 
ith  the  corporation  creditors  for  the  reason 
L)  that  the  corporation  assumed  and  agreed 
t  pay  the  debts  of  the  iwrtnershlp  in  part 
>iisideration  of  the  transfer;  (2)  that  the 
ansfer  was  made  with  Intent  to  defraud  the 
artnershlp  creditors;  and  (8)  that  the  as- 
;t8  of  the  partnership  constitute  a  trust 
ind  for  the  payment  of  the  partnership 
reditors.  The  trial  court  found  against  the 
laims  of  the  partnership  creditors  and  from 
n  order  denying  a  new  trial  plaintiffs  ap- 
eal  to  this  court 

1.  The  finding  that  the  corporation  did  not 
gree  to  pay  the  partnership  debts  is  clearly 
ustalned  by  the  eyldence^  and  no  good  pur- 
ose  will  be  served  by  reviewing  the  facts  at 
bis  time. 

2.  We  are  also  entirely  satisfied  that  the 
vidence  falls  to  show  Intent  to  defraud  the 
artnershlp  creditors  either  in  the  formation 
f  the  corporation,  or  in  the  transfer  to  It 
f  the  partnership  assets.  Certainly  neither 
<elson  nor  Bllingson  Intended  to  defraud 
rfaen  they  put  their  money  Into  the  concern. 
t  is  very  apparent  that  the  object  of  all 
bose  Interested  was  to  get  new  capital  into 
he  business,  reorganize,  and  continue  the 
insiness  without  any  purpose  or  design  of 
lefraudlng  creditors.  In  fact  as  the  partner- 
blp  was  Insolvent,  the  parties  may  well  have 
easoned  that  the  Interests  of  the  creditors 
nmid  be  advanced  by  the  organization  of 
be  corporation  under  conditions  which 
vonld  render  solvent  the  holders  of  the  stock 
vbo  were  responsible  for  the  partnership 
lebta. 

(a)  Bnt  It  is  omtended  that  the  transfer 
to  the  ODiporatlon  was  fraudulent  and  void 
Mcanse  of  the  failure  of  the  parties  to  com- 


ply with  the  provisions  of  chapter  291,  p. 
867,  Gen.  Laws  1899.  Section  1  of  this  stat- 
ute provides  as  follows:  "A  sale  of  any  por- 
tion of  a  stodt  of  merchandise  otherwise 
than  in  the  wdinary  course  of  trade  in  the 
regular  and  usual  prosecution  of  the  seller's 
business,  or  a  sale  of  an  entire  stock  of  mer- 
chandise in  gross  will  be  presimied  to  be 
fraudulent  and  void  as  against  the  creditors 
of  the  seller,  unless  the  seller  and  purchaser 
shall  at  least  five  (6)  days  before  the  sale 
make  a  full  and  detailed  Inventory  showing 
the  quantity  and  so  far  as  possible,  with  the 
exercise  of  reasonable  diligence,  the  cost 
price  to  the  seller,  of  each  article  to  be  In- 
cluded in  the  sale;  unless  such  purchaser 
shall  at  least  five  (6)  days  before  the  sale  in 
good  faith  make  full  and  explicit  inquiry  of 
the  seller  as  to  the  names  and  places  of  resi- 
dence or  places  of  business  of  each  and  all 
of  the  creditors  of  the  seller  and  the  amount 
owing  each  creditor;  and  unless  the  pur- 
chaser shall  at  least  five  (6)  days  before  the 
sale  in  good  faith  notify  or  cause  to  be  noti- 
fied, personally  or  by  registered  mail,  each 
of  the  seller's  creditors  of  whom  the  pur- 
chaser has  knowledge,  or  can  with  the  exer- 
cise of  reasonable  diligence  acquire  knowl- 
edge, of  said  proposed  sale  and  of  the  said 
cost  price  of  the  merchandise  to  be  sold  and 
of  the  prise  proposed  to  be  paid  therefor  by 
the  purchaser.  The  seller  shall  at  least 
five  (5)  days  before  such  sale  folly  and  In 
writing  answer  each  and  all  of  said  in- 
quiries." The  appellants  contend  that  this 
statute  raiders  the  sale  of  the  merchandise 
in  question  absolutely  void,  while  the  re- 
spondents contend  that  the  statute  must  be 
construed  as  creating  a  presumption  only 
which  may  be  overcome  by  evidence  and 
further  that  if  the  statute  is  to  be  construed 
as  rendering  the  sale  void,  it  is  unconsti- 
tutional. 

This  statnte  was  before  the  court  in  Ko- 
lander  v.  Dunn  (Minn.)  104  N.  W.  371,  and. 
It  was  assumed  that  it  established  a  rule 
of  evidence  only  but  the  full  force  and  effect 
of  the  statute  was  not  considered.  During 
the  past  10  years  statutes  very  similar  to 
the  one  under  consideration  have  been  passed 
In  many  states.  While  similar  In  terms  and 
having  for  their  purpose  the  prevention  of 
frands  upon  parties  who  sell  goods  to  mer- 
chants engaged  In  retail  business,  these 
statutes  differ  somewhat  In  phraseology  and 
particularly  in  the  language  which  declares 
the  effect  of  the  failure  to  comply  with  their 
provisions.  In  certain  states  the  Legislatures 
expressly  declare  transfers  in  violation  of 
the  statute  absolutely .  void,  while  In  others 
the  transfers  are  made  presumptively  fraud- 
ulent only  and  the  parties  are  permitted  to 
show  their  good  faith,  and  thus  avoid  the 
effect  of  the  prohibition.  One  group  of  stat- 
utes prohibits  the  sales.  Another  declares 
a  rule  of  evidence.  This  appears  from  an 
examination  of  the  following  statutes:  Cali- 
fornia:   Civ.  Code,  i  3440,  as  amended  by 
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St  1903,  p.  Ill,  c.  100.  "Bvery  tranafw 
of  personal  property  otber  •  •  •  le  con- 
dnslyely  presumed  to  be  fraadalent  and 
tberefore  void."  Colorado :  Sees.  Laws  1903, 
p.  225,  c.  110.  "Shall  be  prima  facie  evi- 
dence that  snch  sale  was  fraudulent"  Con- 
necticut: Pub.  Acta  1903,  p.  49,  c.  72.  merely 
proliibits  sale,  without  declaring  effect  of 
Tlolaticm.  Delaware:  Laws  1003,  p.  748,  c. 
387.  "Will  be  presumed  to  be  fraudulent 
and  void."  District  of  Columbia.  1901:  Act 
April  28,  1904,  c  1809  (83  Stat  555).  "Sach 
sale  or  transfer  shall  as  to  any  and  all  credi- 
tors of  the  vendor  be  conclusively  presumed 
fraudulent  and  void."  Georgia:  Laws  1908, 
p.  92,  No.  457.  "Such  sale  or  transfer  as  to 
any  and  all  creditors  of  the  vendor  shall 
be  conclusively  presumed  to  be  fraudu- 
lent" Idaho:  Sess.  Laws  1906,  p.  11  (H.  B. 
18) .  "Shall  be  conclusively  presumed  fraudu- 
lent and  void."  Illinois:  Laws  1905,  p.  284. 
"Will  be  presumed  to  be  fraudulent  and 
void."  Indiana:  Acts  1901,  p.  806,  c.  220, 
as  amended  by  Laws  1903,  p.  276,  c.  153. 
"Will  be  fraudulent  and  void."  Kentucky: 
Acts  1904,  p.  72,  c.  22.  "Shall  be  fraudulent 
and  void  as  against  the  creditors  of  the  sel- 
ler arising  out  of  said  stock  of  merchandise." 
Louisiana:  Acts  1896,  p.  137,  No.  94.  Mary- 
land: Laws  1900,  p.  907,  c.  679.  "Will  be 
presumed  to  be  fraudulent  and  void."  Maine: 
Acts  ft  Res.  1906,  p.  119,  c.  114.  "Shall  be 
void."  Michigan:  Laws  1906,  p.  322,  No. 
223.  "Shall  be  void."  Massachusetts:  Acts 
&  Res.  1903,  p.  276,  c.  416.  "Shall  be  fraudu- 
lent and  void."  New  York:  Laws  1902,  p. 
1249,  c.  628.  "Shall  be  fraudulent  and  void," 
amended  after  the  decision  in  Wright  v.  Hart 
(N.  T.  1906)  75  N.  H.  404,  so  as  to  read, 
"will  be  presumed  to  be  fraudulent  and 
void."  New  York:  Laws  1904,  p.  1385,  c. 
669.  Ohio:  Laws  1902,  p.  96  (H.  B.  334). 
"Shall  be  fraudulent  and  void."  Oregon: 
Laws  1899,  p.  248  (B.  &  C.  Comp.  p.  1479, 
c.  7).  "Shall  be  conclusively  presumed  to  be 
fraudulent"  Oklahoma:  Sess.  Laws  1903, 
p.  249,  c.  80.  "Will  be  presumed  to  be  fraudu- 
lent and  void."  Pennsylvania:  Laws  1006, 
p.  S2,  No.  44.  "Shall  be  deemed  fraudulent 
and  void."  Tennessee:  Laws  1901,  p.  234, 
e.  138.  "Shall  be  presumed  to  be  fraudulent 
and  void."  Utah:  Laws  1901,  p.  67,  C  67. 
"Is  fraudulent  and  void."  Virginia:  Code 
1904,  I  2460,  at  page  121T.  "Shall  prima 
facie  be  presumed  to  be  fraudulent  and 
void."  Washington:  Laws  1901,  p.  224. 
"Shall  be  fraudulent  and  void."  Wisconsin: 
Laws  1901,  p.  684,  c  463.  "Shall  be  pre- 
sumed to  be  fraudulent  and  void." 

It  is  fair  to  assume  that.  If  the  Leglslatuie 
bad  intended  that  the  failure  to  observe  the 
requirements  of  the  statute  should  render 
the  transfer  absolutely  void,  it  would  have 
done  as  the  Legislatures  of  other  states 
have  done — said  so,  in  clear  and  unmistak- 
able language.  The  terms  of  the  statute  are 
In  their  nature  strict  and  severe,  when  ap- 
plied to  ordinary  business  transactlonB,  and 


they  should  not  be  held  to  Imply  conrfnsd^t- 
ly  that  such  transactions  are  In  bad  faJtIt 
when  the  parties  are  In  fact  actuated  tj 
proper  and  honest  motives.  Fisher  t.  He.T- 
mann  (Wis.)  95  N.  W.  392.  As  said  In  Hzr. 
V.  Roney,  93  Md.  432,  49  Atl.  661,  "the  vloU- 
tlon  of  the  statute  Is  evidence  of  fraud  be 
is  not  conclusive.  •  •  •  A  prima  fata 
case  may  be  made  out  by  proving  a  sale  of 
the  8to(±  of  merchandise  in  bnlk  witbos 
compliance  with  the  provisions  of  the  stat- 
ute and  the  burden  is  then  on  the  psrtj 
claiming  or  interested  in  the  property  to  over- 
come the  presumption  of  frand,  bnt  that  is 
all  It  means." 

(b)  So  construed,  we  have  no  doubt  be 
that  the  statute  is  constitutlonaL     The  con- 
struction for    which    the    appellant    claim 
would,  under  the  authority  of  some  of  ti» 
cases,  render  the  act  unconstltatlonaL    Bet 
even  on  this  theory,  the  weight  of  anthority 
sustains  the  statute.    The  original  New  York 
act  (Laws  N.  Y.  1902,  p.  1240,  c  628).  wMdi 
provided  that  the  sale  "shall  be   fraadalest 
and  void,"   was  held   Invalid    In   "Wright  t. 
Hart  (N.  Y.)  76  N.  B.  4(>4,  reversing  103  Ai>p. 
Dlv.  218,  93  N.  Y.  Supp.  60.    The  conrt  eaiS 
that  the  act  "does  not  differentiate  between 
sales  which  are  honestly   made    and   sale» 
that  are  made  with  an  intent  to  defraud." 
Evidently  for  the  purpose  of  removing  ttis 
objectltm     the    statute    was     subseqnend; 
amended  and  made  to  read,  such  sales  "will 
be  presumed   to  be  fratidolent   and   void." 
The  TTtah  statute,  which  also  made  the  sale 
"fraudulent  and  void,"  was  held  nnconstita- 
tional  in  Block  v.  Schwartz,  27  Utah,  SST. 
76  Paa  22,  65  L.  R.  A.  308,  101  Am.  St  Hep. 
971,  because  It  deprived  the  owners  of  the 
goods  of  their  property  without  due  process 
of  law.    The  court  distinguishes  the  statute 
from  those  which  make  the  sale  presump- 
tively  fraudulent  only.    See  the  earlier  case 
of  Nelden-Judson  Drug  Co.  ▼.  Collins  (Tom- 
merdal  Bank  (Utah)  74  Pat  195.    The  Ohio 
statute,  which  made  the  sale  frandnlent  and 
void,  was  held  xmconstltntional  in  Miller  v. 
Crawford   (Ohio)  71  N.  E.  631.  because  It 
placed    unwarranted    restriction    upon    the 
right  of  the  individual  to  acquire  and  possess 
property  and  discriminated  in  favor  of  c»- 
taln  classes  of  creditors.    Mr.  Justice  Sbauck. 
after  stating  that  the  statute  in  terms  makes 
every  sale  in  bulk  of  stxx&s  of  merchandise 
absolutely  void,  and  that  it  would  sometimes 
be  impossible  to  comply  with  all  Its  require- 
ments, said:    "This  act  under  the  guise  of 
preventing  fraud  in  such  sales,  prohibits  them 
altogether  and  thus  places  upon  the  enjoy- 
ment of  property  an   important  restriction 
which  no  public  interest  requires  and  whicb 
the    (institution     therefore    forbids."    The 
Indiana  statute  declaring  such  sales  frand- 
nlent and  void  was  upon  various  grounds 
held   unconstltntional    in   Sellers   v.   Hay«« 
and.  Sup.)  72  N.  E.  119.    In  Young  ▼.  Conu. 
101  Va.  853.  46  S.  B.  327.  a  statnte  which 
made  the  sale  only  prima  fade  evidence  of 
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raud    was    held    nnconstltutlonal    on     the 
Totmd  that  the  subject-matter  of  the  legisla- 
loa  was  not  within  the  scope  of  the  police 
tower  as  It  did  not  effect  the  health,  morals, 
>r  safety  of  the  community.    On  the  other 
land,  the  statutes  were  held  constltntlonal 
n  Squire  t.  Telller,  185  Mass.  18,  09  N.  E. 
112,  102  Am.  St  Rep.  322;   Neas  v.  Borches, 
.00  Tenn.  399,  71  S.  W.  50,  97  Am.  St.  Rep. 
151    (Wilkes    J.,  dissenting);    McDanlela  t. 
IJonnelly  Shoe  Co.,  80  Wash.  549,  71  Paa  37, 
K>   L.   R.    A.    947,  94    Am.   St    Rep.    889. 
See  ESklund  t.  Hopkins,  36  Wash.  179,  78 
?ac.  787;   Walp  v.  Mooar,  76  Conn.  515,  57 
Vtl.  277;    WllUams  t.  National  Bank  (Okl.) 
$2   Pac.    406y    In  the   Oklahoma   case   the 
:otirt  said:    "Statutes  of  similar  Import  have 
tiad   the  consideration  of  other  courts  and 
leen  uniformly  npheld  and  Indeed  In  certain 
Eases  even  though  the  prohibition  Is  absolute 
ind  sales  of  this  character  are  made  utterly 
void  and  not  as  In  our  statute,  presumed  to 
be    fraudulent   and   void."    The    Maryland 
statute  was  approved  without  comment  in 
Hart  y.  Roney,  93  Md.  432,  49  Atl.  661,  and 
in  Fisher  t.  Herrmann,  118  Wis.  ^4,  95  N. 
W.  392,   the  court  declined  to  consider  the 
constitutionality  of  the  statute  because  the 
question  was  not  properly  before  the  court 
See,  also.  State  v.  Artns  (La.)  34  Sonth.  596. 
The  appellants  contend  that  the  property 
of  a  partnership  is  a  trust  fund  for  the  pay- 
ment of  its  debts.    But  this  Is  true,  If  at  all, 
only  in  a  general  sense  and  like  other  such 
generalities  It  has  very  little  value.     The 
rule   and   its   limitations   are   stated  in  the 
last  edition  of  >Pomeroy,  Eq.  Jur.  (volume  3, 
{ 104^:     "Extending  the  analogy  still  further, 
courts  regard  partnership  property  after  an 
insolvency  and  dissolution  of  the  firm  and 
the  proceedings  for  the  winding  up  of  its  af- 
fairs as  a  trust  fund  for  the  benefit  of  the  firm 
creditors.    •    •    •    This  statement  may  be 
sufficiently  accurate  as  a  strong  mode  of  ex- 
pressing the  doctrine  that  such  property  is 
a  fund  sacredly  set  aside  for  the  payment 
of  partnership  and  corporate  creditors  before 
it  can  be  appropriated  to  the  use  of  Individ- 
ual partners  or  corporators  and  that  the  cred- 
itors have  a  lien  upon  it  for  their  own  secur- 
ity; but  it  is  plain  that  no  constructive  trust 
can  arise  in  favor  of  the  creditors  unless 
the  partners  or  directors,  through  fraud  or 
breach  of  fiduciary  duty  wrongfully  appro- 
priate the  property  or  acquire  the  legal  title 
to  it  in  their  own  names  and  thus  place  It 
beyond  the  reach  of  creditors  through  or- 
dinary legal  means,"    The  partners  have  the 
right  to  have  the  partnership  property  ap- 
plied to  the  payment  of  partnership  debts 
in  preference  to  the  debts  of  the  individual 
members  of  the  firm.    This  is  an  equitable 
right  which  under  certain  circumstances  in- 
ures to  the  benefit  of  the  firm's  creditors. 
But  the  creditors  have  no  lien  upon  the  prop- 
erty.   Llndley,  Partnership,  p.  373 ;  Ex  parte 
Rnffln,  6  Ves.  Jr.  119.     Their  equity  Is  a 


derivative  one.  It  is  not  held  or  enforceable- 
in  their  own  right  Their  equity  or  right  to- 
prlority  Is  dependent  upon  the  equity  of  thr 
Individual  partners.  They  are  in  efTect  sub- 
rogated to  the  individual  equity  of  the  part- 
ners, and  their  equity  can  be  made  effect- 
ive only  when  the  partners  are  in  a  position 
to  enforce  It  Ex  parte  Rnffln,  6  Ves.  Jr. 
119;  Ex  parte  Williams,  11  Ves.  4;  Camp- 
bell V.  Mollett,  2  Swanst  608;  Story,  Part- 
nership, {  97;  1  Story,  Eq.  Jur.  {  57;  Case 
V.  Beauregard,  99  U.  S,  119,  25  L.  Ed.  370. 
So  long  as  the  equity  of  the  partner  remains 
In  him;  that  Is,  so  long  as  he  retains  an  in- 
terest in  the  firm  as  a  partner,  a  court  wilf 
allow  the  creditors  of  the  firm  to  avail  them- 
selves of  bis  equity.  But  if  before  the  In- 
terposition of  the  court  is  asked  the  property 
lias  ceased  to  be  the  property  of  the  partner- 
ship by  a  transfer  to  a  third  person  the  eq- 
uities of  the  partners  are  extinguished  and 
the  derivative  equities  of  the  creditors  are  at 
an  end.  Francklyn  v.  Sprague,  121  U.  S.  215,. 
7  Sup.  Ct  951,  30  L.  Ed.  936.  As  said  by  Mr. 
Justice  Strong  in  Case  v.  Beauregard,  supra: 
"It  Is,  therefore,  always  essential  to  any  pref- 
erential right  of  the  creditors  that  there  shall  be 
property  owned  by  the  partnership  when  the- 
claim  of  preference  Is  sought  to  be  enforced."" 
The  rights  of  the  creditors  may,  therefore, 
be  defeated  by  an  act  of  the  partners  wh:cb: 
Is  not  fraudulent  White  &  Tudor  Ld.  Cas. 
In  Eq.  vol.  2,  pt  1,  p.  392.  Partnerships,  like 
individuals,  possess  the  Jus  dlsponendl.  As 
said  by  Chancellor  Walworth  In  BClrby  v, 
Schoonmaker,  3  Barb.  Ch.  (N.  Y.)  46,  49  Am. 
Dec.  160:  "The  copartners  certainly  have 
the  right  to  dissolve  the  partnership,  and  di- 
vide the  property  of  the  firm  between  them 
provided  there  is  no  Intention  of  delaying  or- 
hindering  their  creditors  in  the  collection  of 
debts." 

The  authorities  establish  the  rule  that  in- 
the  absence  of  fraud  a  partnership  may  sell 
and  transfer  the  property  of  the  firm  and 
that  the  purchaser  takes  it  free  from  any 
equities  on  the  part  of  the  simple  credltors- 
of  the  partnership.  Arnold  ▼.  Hagerman,^ 
45  N.  J.  Eq.  186,  17  AO.  93,  14  Am.  St.  Rep. 
712.  That  the  transfer  was  made  to  a  cor- 
poration which  was  organized  by  the  part- 
ners for  the  puriwse  of  carrying  on  the  bus- 
iness, Is  not  in  Itself  evidence  of  fraud.  Shu- 
maker  V.  Davidson,  116  Iowa,  669,  87  N.  W. 
441;  Klngsman  v.  Mowry,  182  111.  256,  55- 
N.  E.  330,  74  Am.  St  R^.  169;  Coaldale 
Coal  Co.  ▼.  St  Bank,  142  Pa.  288,  21  Ati. 
811;  Bristol  Bank,  etc.,  Co.  v.  Jonesboro- 
Banking  &  Trust  Co.,  101  Tenn.  545,  48  S.  W. 
228;  Densmore  Comm.  Co.  v.  Shong,  08  Wis. 
380,  74  N.  W.  114;  In  re  Robertshaw  Mfg. 
Co.  (D.  0.)  183  Fed.  556.  Such  a  transaction- 
may  be  fraudulent  but  each  must  be  Judged' 
by  Its  own  facts.  Benton  v.  Mpls.  Tailoring' 
Co.,  73  Minn.  498,  76  N.  W.  265;  Hlnkley 
V.  Re<>d.  182  III.  440,  65  N.  E.  837;  Allen  v. 
French,   178  Mass.   539,  60  N.  E.   125.     In 
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SayeiB  y.  Texas  Land  A  Mtg.  Ck>.  (Tex. 
Sup.)  14  S.  W.  .ITS,  the  firm  conveyed  all 
tbelr  properties  to  a  coiporatlon  under  an 
agreement  among  tbe  partners  that  each 
slionld  bold  stock  In  tbe  corporation  in  pro- 
portion to  his  Interest  in  the  partnership. 
There  were  no  other  stockholders  and  only 
one  partner  ever  received  a  certificate  of 
stock.  The  court  said:  "The  contention  of 
the  appellant  la  that  because  this  was  a 
mere  conversion  of  a  partnership  into  a  cor- 
poration, and  because  nothing  was  paid  ex- 
cept the  stock  in  the  corporation,  the  con- 
veyance of  the  land  is  to  be  deemed  fraudu- 
lent and  voluntary  In  law  as  against  exist- 
ing creditors.  To  this  proposition  we  do  not 
assent  The  creation  of  the  corporation  was 
authorized  by  law  and  upon  its  formation 
It  became  an  artificial  being  distinct  from  its 
Incorporator.  Its  stock  was  a  valuable  con- 
sideration for  property  transferred  to  it  and 
such  transfer  was  not  therefore  per  se  fraud- 
ulent as  against  existing  creditors  erai 
though  It  had  been  shown  that  the  partner- 
ship did  not  retain  sufficient  property  to 
satisfy  Its  debts.  The  stock  received  by  them 
was  not  placed  beyond  the  reach  of  cred- 
itors." 

It  will  be  noted  that  the  contest  in  the  pres- 
ent case  Is  not  between  the  creditors  of  the 
partnership  and  the  creditors  of  the  individu- 
al partners.  It  is  between  the  creditors  of 
the  partnership  and  the  creditors  of  Its 
successor  to  which  the  partnerslilp  property 
was  transferred.  These  new  creditors  may 
well  be  regarded  as  on  a  higher  plane  than 
the  creditors  of  individual  partners.  In 
Francklyn  ▼.•Sprague,  121  U.  8.  216,  7  Sup. 
Ct.  9s;,  30  L.  Ed.  936,  It  is  held  that  a 
corporation  formed  by,  and  consisting  of, 
the  members  of  a  partnership  for  the  pur- 
pose of  conducting  the  partnership  business 
and  taking  the  partnerslilp  property  takes 
the  latter  free  from  partnership  equities.  Mr. 
Justice  Bradley  said:  "The  argument  that 
the  corporation  being  a  creature  of  the  part- 
ners, was  not  a  bona  fide  purchaser,  and  must 
be  considered  t»  have  taken  the  property 
subject  to  all  partnership  equities  against 
it  is  not  a  sound  one.  The  constitution  of 
the  corporation  and  the  transfer  to  It  of  the 
property  were  authorized  by  law,  and  were 
intended  to  settle  and  extinguish  these  equities 
and  place  the  concern  on  a  new  footing ;  and 
the  very  parties  who  were  mtitled  to  equities 
were  the  ones  who  organised  the  corporation. 


and  made  the  conveyance  to  It.  Besides,  tt 
is  not  the  corporation  alone  which  Is  concern- 
ed In  the  transfer,  but  the.  creditors  who 
trusted  It  after  it  was  formed.  Th^,  or  a: 
least  the  great  mass  of  them,  eertainly  stacd 
In  the  position  of  bona  fide  purcbaaers  anl 
claimants  against  Its  proiterty  and  assets.' 
The  fact  tliat  the  partnership  was  InsolTeni 
at  the  time  of  the  transfer  has  an  Importani 
bearing  upon  the  issue  of  fraud.  It  is  noc 
however,  conclusive,  and  it  does  not  depriTi 
the  parties  of  the  right  to  show  if  they  are 
able  to  do  80  that-  the  transfer  was  made  fbr 
a  good  and  adequate  consideration.  No: 
does  It  create  In  itself,  a  lloi  for  tbe  partner- 
ahlp  creditors  independently  of  tbe  equity  of 
the  partnua  to  have  tbe  partnership  proper- 
tgr  properly  applied.  Bates,  Partnemhlp,  toL 
1,  I  600;  Allen  v.  Goiter  Valley.  21  Oonn. 
130,  64  Am.  Dec.  833;  Case  v.  Befmregard. 
supra. 

We  are  thus  brought  back  to  tbe  qnestioa 
whether  this  transfer  to  the  corporation  ww 
made  with  the  Intent  to  defraud  tbe  credlton 
of  the  partnership.  The  court  has  found  that 
the  ssle  and  transfer  was  made  In  good 
faith  without  franduloit  intent,  and  tbe  eri- 
doice  is  amply  sufficient  to  sustain  tbla  find- 
ing. The  claim,  that  no  consideration  was 
paid  because  no  stock  was  ever  Issned  by  tb« 
corporation.  Is  without  merit.  It  appears 
that  the  certificates  of  stock  were  Issned  by 
the  Pennock  Mercantile  Company  before  a 
legal  Incorporation  was  effected.  After  In-  i 
corporation  the  sto<^  wlilch  had  been  thus 
irregularly  Issued  was  by  all  parties  treated 
as  the  stock  of  the  corporation.  It  bad  t>eeii 
Issued  in  contemplation  of  incorporation,  and 
after  incorporation  the  acts  of  tbe  Incorpo- 
rators were  ratified  by  the  course  which  all 
parties  pursued  with  reference  thereto.  Hav- 
ing recognised  tbe  parties  as  stockholders  tbe 
corporation  could  not  thereafter  have  been 
heard  to  dmy  that  they  were  stockholders. 
Nor  could  they  have  avoided  liability  as 
stockholders  after  having  acted  and  receireJ 
benefits  as  such.  Under  such  circumstances, 
the  creditors  of  the  partnerslilp  cannot  be 
heard  to  question  the  legality  of  tbe  Mock. 
The  order  directing  the  distribution  of  what 
remained  of  the  funds  after  the  payment 
of  the  claims  of  the  creditors  of  tbe  corpo- 
ration was  proper  under  the  terms  of  the 
trust  agreement  entered  Into  by  the  parties. 

The  order  appealed  ttom  is  affirmed. 
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BAART  T.  MARTIN   et  aL   (DEANB, 

Intervener). 
<Supreme  Court  of  Minnesota.    Auk.  31,  1006.) 

1.  Recobds  —  Reqibtbation  of  Title  —  BSf- 

FECT. 

After  tlie  expiration  of  tlie  period  fixed  by 
the  statute,  a  title  dniy  and  regularly  registered 
under  tbe  Torrena  Bystem  (Laws  1901,  p.  348, 
c  237;  Rev.  Laws  1905,  c.  65)  is,  unless  such 
registration  was  obtained  by  fraud,  Indefeasible. 

2.  Save— Vacatinq  Decbeb. 

When  the  registration  of  the  title  to  land 
ta  secured  by  fraud,  and  the  owner  of  the  land 
is  not  notified,  as  required  by  the  statute,  the 
decree  and  the  certificate  of  registration  issued 
tberetmder,  may  be  vacated  and  set  aside,  nnless 
an  innocent  purchaser  for  value  has  obtained 
rights  on  the  faith  of  the  record. 
S.  SAine. 

As  long  as  the  title  remains  registered  in 
the  name  of  the  person  guilty  of  the  fraud,  the 
decree  and  certificate  of  registration  may  be 
set  aside,  in  an  action  brought  by  the  defrauded 
party  within  a  reasonable  time  after  notice  of 
the  fraud. 
4.  Same. 

The  mere  fact  that  the  statute  does  not  in 
express  words  except  fraud  does  not  deprive  a 
court  of  equity  of  the  general  jurisdiction  to 
protect  parties  from  the  consequences  of  fraud. 
(Syllabus  by  the  Court) 

Appeal  from  District  Conrt,  Heoaepln 
CoQDty;   Frank  C.  Brooks,  Judge. 

Action  by  P.  A.  Baart  against  Katherlne 
Martin  and  others.  Finding  for  plaintifl. 
From  ah  order  denying  a  new  trial  John  Carl 
and  Joaepbine  Carl,  defendants,  and  Clarence 
H.  Deane,  Intervener,  appeal.    Afllrmed. 

On  September  27,  1897,  Katherlne  Martin 
and  Michael  Martin  made  their  promissory 
note,  whereby  they  promised  to  pay  to  Casper 
Bmat,  or  order,  $1,850,  on  the  27tb  day  of 
September,  1900.  To  secure  the  payment  of 
this  note,  the  Martina  executed  and  delivered 
to  E'mBt  a  first  mortgage  on  lot  1  block  4  In 
Morrison's  addition  to  Minneapolis.  The 
mortgage  was  recorded  In  the  oflSce  of  the 
register  of  deeds  for  Hennepin  county  on 
the  2d  day  of  November,  1897.  The  note 
and  mortgage  were  assigned  by  ESmst  to  the 
respondent,  Baart,  and  the  assignment  was 
duly  recorded  In  the  ofiSce  of  the  register  of 
deeds  on  August  27,  1898.  The  papers  were 
thereafter  In  the  respondent's  possession  at 
his  home  In  Michigan  until  the  commence- 
ment of  this  action.  The  time  of  payment 
was  extended,  and  the  interest  on  the  note 
was  regularly  paid  to  respondent  up  to  Sep- 
tember 27,  1903.  The  respondent  has  re- 
sided at  Marshall,  state  of  Michigan,  since 
1883.  On  January  31,  1890,  Casper  Ernst, 
or  some  person  in  his  behalf,  forged  re- 
spondent's name  to  a  power  of  attorney  to 
A.  Mueller,  an  employ^  of  Ernst,  purporting 
to  authorize  Mueller  to  foreclose  the  Martin 
mortgage.  Acting  under  this  forged  power 
of  attorney,  Mueller  went  through  the  form 
of  foreclosing  the  mortgage  because  of  an 
alleged  default  in  the  payment  of  interest, 
amounting  to  |74,  due  on  the  27th  day  of 
September,  1898.    At  the  sale  on  the  22d  day 
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of  March,  1899,  the  property  was  bid  in  in 
the  name  of  respondent  for  $2,102.82.  At 
the  time  of  the  alleged  foreclosure  there 
was  no  default  in  the  mortgage.  Respondent 
had  no  notice  or  knowledge  of  the  power  of 
attorney  or  the  attempted  foreclosure  until 
November  15,  1903.  On  March  22,  1901, 
Casper  Ernst,  or  some  person  in  his  behalf, 
forged  respondent's  name  to  a  deed  purport- 
ing to  convey  said  land  to  appellant  John 
Carl.  Respondent  had  no  notice  or  knowl- 
edge of  the  existence  of  this  forged  deed  im- 
til  November,  1003.  In  November,  1903,  re- 
spondent, being  then  in  Minneapolis,  arran- 
ged with  McGowan  ft  Mahoney,  of  Minne- 
apolis, to  look  after  his  matters,  including 
this  mortgage,  and  through  them  he  sent  a 
letter  to  appellant  John  Carl,  on  November 
21,  1903.  Shortly  after  this  letter  was  sent, 
Carl  called  at  McOowan  &  Mahoney's  office 
and  had  a  conversation  with  McOowan,  In 
which  he  said  that  he  bad  come  In  response  to 
that  letter.  McGowan  told  him  they  held  the 
Baart  mortgage,  and  that  the  Interest  would 
be  payable  at  their  office.  Carl  was  there 
some  time  engaged  in  conversation  with  Mc- 
Gowan. He  appeared  nervous  and  worried 
over  this  mortgage.  Carl  applied  to  the  Min- 
nesota Title  Insurance  &  Trust  Company, 
and  obtained  a  policy  of  title  insurance  on 
said  lot  for  $2,500,  dated  December  5,  1903. 
On  December  15,  1903,  he  made  and  verified 
his  application  in  writing  to  have  the  title 
to  the  lot  registered  under  the  Torrens  law. 
The  application  was  filed  in  the  office  of  the 
clerk  of  the  district  court  ot  Hennepin  coun- 
ty on  January  23,  19M,  and  in.tbe- office  of 
the  register  of  deeds  on  January  25,  1904. 
On  January  29,  1904,  the  application  was  re- 
ferred to  an  examiner,  who  reported  an  unin- 
cumbered fee  title  in  Carl.  The  respondent 
bad  no  knowledge  of  the  pendency  of  registra- 
tion proceedings.  This  action  to  foreclose 
said  mortgage  was  commenced  January  2, 
1904,  and  the  summons  and  complaint  was 
served  upon  Carl  and  his  wife  on  February 
7,  1904.  Carl  took  the  summons  and  com- 
plaint ao  served  upon  him  to  the  Minnesota 
Title  Insurance  &  Trust  Company  on  the 
18th  day  of  February,  and  made  a  claim  on 
account  of  said  policy  of  insurance.  The 
company  turned  the  summons  and  complaint 
over  to  its  attom^s,  and  t)iey  prepared  the 
answer  to  the  complaint  for  Carl  and  wife. 
Respondent  made  bis  reply  thereto,  dated 
March  21,  1904.  A  notice  of  lis  pendens 
in  the  foreclosure  suit  was  filed  In  the  office 
of  the  register  of  deeds  on  March  3,  1904. 
March  5,  1904,  Carl  elected  to  proceed  with 
his  registration  proceedings,  and  the  sum- 
mons was  Issued  In  accordance  with  the  ex- 
aminer's report,  and  served  and  published. 
The  respondent,  Baart,  was  not  named,  but 
the  usual  reference  was  made  to  persons  un- 
known. The  proceedings  for  registration 
came  l>efore  the  court  for  hearing  on  the 
10th  day  of  May,  1904.    Tbere  was  no  de- 
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fense,  and,  on  May  11,  1901,  a  decree  waa 
made  and  tbe  title  registered  In  John  Carl 
as  the  owner  in  fee.  On  September  22d, 
thereafter,  Carl  deeded  tbe  land  to  the  In- 
tervener, Deane.  Carl's  owner's  duplicate 
certificate  was  surrendered  and  the  lot  waa 
registered  In  the  name  of  Deane. 

The  trial  court  found: 

"(a)  That  as  soon  as  said  plaintiff  receiv- 
ed notice  of  said  forged  power  of  attorney 
and  deed  and  said  unauthorized  foreclosure, 
he  caused  notice  of  the  facts  aforesaid  to  be 
given  to  said  John  Carl.  And  ever  since  the 
Ist  day  of  December,  1908,  said  John  Carl 
has  at  all  times  bad  full  notice  and  knowl- 
edge of  the  plaintiff's  name  and  address  and 
of  all  facts  hereinbefore  set  forth,  and  that 
said  plaintiff  had  and  owned  an  unsatisfied 
first  lien  upou  said  premises  under  and  by 
virtue  of  said  mortgage,  to  secure  said  sum 
of  $1,850,  with  Interest  thereon,  together  with 
the  sum  paid  for  Insurance  as  hereinbefore 
set  forth,  and  that  neither  said  forged  deed, 
nor  any  other  paper  or  writing  pertaining 
to  said  unauthorized  foreclosure,  was  law- 
fully of  record,  and  that  eliminating  such 
writings,  therefore,  unlawfully  and  wrong- 
fully placed  of  record,  said  defendants  Mar- 
tin appeared  of  record  to  be,  as  they  In  fact 
were,  the  owners  of  the  fee  of  said  land,  and 
that  said  plaintiff  appeared  also  of  record  to 
be,  and  was  In  fact,  the  owner  and  the  holder 
of  a  Hen  upon  said  land,  unsatisfied  and  un- 
discharged as  hereinbefore  stated  and  shown. 

"(b)  That  Immediately  upon  so  receiving 
notice  and  knowledge  of  the  facts  aforesaid, 
said  John  Carl  obtained  from  the  Minnesota 
Title  Insurance  &  Trust  Company,  a  corpora- 
tion doing  business  In  the  city  of  JuInneapoUs 
In  said  county,  Its  policy  or  contract  of  in- 
surance, wherein  and  whereby  said  company 
promised  and  agreed  to  pay  to  said  John  Carl 
the  sum  of  $2,S0O,  In  case  his  title  to  said 
land  should  prove  to  be  defective  and  be  be 
ejected  therefrom. 

"(c)  That  thereupon  said  John  Carl,  with 
full  notice  and  knowledge  of  all  the  facts 
aforesaid,  sought  to  secure  a  registration  of 
bis  title,  under  and  pursuant  to  the  provisions 
of  chapter  237,  p.  348,  of  the  Laws  of  1901, 
and  acts  amendatory  thereof,  and  with  in- 
tent to  defraud  said  plaintiff  of  bis  said 
mortgage  lien,  B(>ught  to  obtain  such  registra- 
tion In  such  manner  that  no  notice  of  tbe 
proceedings  theretofore  should  be  given  to  or 
received  by  said  plaintiff  until  more  than  60 
days  should  elapse  after  the  entry  of  the  de- 
cree therein.  And  with  such  Intent,  and  hav- 
ing such  purpose  In  view,  said  John  Oarl, 
on  January  23, 1904,  made  application  to  this 
court  to  have  the  title  to  said  land  register- 
ed, which  application  was  made  in  writing, 
was  signed  and  verified  by  the  oath  of  said 
John  Carl  as  applicant,  and  was  filed  wltb 
the  clerk  of  this  court  on  tbe  day  last  stated; 
a  duplicate  thereof  being  also,  upon  the  same 
day,  filed  In  tbe  office  of  the  register  of  deeds, 
rhat  although  when  said  John  Oarl,  as  such 


applicant,  verified  and  filed  each  appUcatiac, 
be  was  fully  advised  of  all  tbe  facts  above 
stated,  be  omitted  to  make  any  reference 
therein  to  plaintiff's  said  nu^tgage,  or  to  his 
lien  upon  said  premises  existing  by  reas<»: 
thereof,  and,  on  the  contrary,  falsely  and 
corruptly  averred  in  said  application  that 
be  was  the  owner  in  fee  of  said  pronises: 
that  no  person  except  himself  appeared  of 
record  to  have  any  title,  claim,  estate,  lien. 
or  Interest,  in,  to,  or  upon  said  premises; 
that  the  same  were  not  subject  to  any  lien  or 
Incumbrance;  and  that  no  person  except  him- 
self had  any  estate  or  claimed  any  Interest 
therein  or  thereto. 

"(d)  That  thereupon  said  plaintiff,  having 
no  knowledge  of  the  pendency  of  Bald  registra- 
tion proceedings,  or  any  notice  thereof,  ex- 
cept such  constructive  notice,  if  any,  as 
should  be  implied  from  tbe  fact  that  a  du- 
plicate copy  of  said  Oarl's  application  tben- 
in  was  on  file  In  the  office  of  the  said  regis- 
ter of  deeds,  brought  this  acticm;  tiie  sum- 
mons and  complaint  therein  being  personally 
served  upon  said  defendants  Carl  early  in 
the  month  of  February,  1904,  and  bein; 
thereiqion,  and  on  the  IStb  day  of  said  month 
delivered  by  Carl  to  tils  attomeyB  boein. 
who  were  and  are  also  attorneys  for  the  said 
Title  Insurance  &  Trust  Company.  And  oo 
March  4,  1904,  said  plaintiff  duly  filed  in  tbe 
office  of  said  register  of  deeds  a  notice  of  tbe 
pendency  of  this  action. 

"(e)  That  because  of  the  false  and  comqyt 
statements  of  fact  set  forth  In  said  applica- 
tion of  said  John  Carl,  hereinbefore  mentiOB- 
ed,  and  not  otherwise,  the  examiner  of  titles, 
by  his  report  in  said  proceedings,  made  pur- 
suant to  secti(m  17,  of  said  chapter  237,  p. 
352,  did  not,  as  be  would  have  otberwlse 
done,  make  report  that  said  applicant  had 
no  title  proper  for  registration,  but  did,  on 
the  contrary,  report  that  said  Carl  tiad  title 
in  fee  to  said  premises,  free  and  <dear  of 
any  Incumbrance  whatsoever,  and  did  not, 
as  he  would  otherwise  have  done,  make 
report  tliat  said  plaintiff  should  be  made  a 
party  defendant  therein. 

"(f)  That  on  the  5th  day  of  Marcli,  1904, 
said  John  Carl  caused  to  be  filed  in  said 
registration  proceedings  an  affidavit  of  bis 
attorney  therein,  praying  that  a  summons 
might  Issue  in  said  matter,  and  caused  it  to 
be  falsely  stated  and  set  forth  In  said  affi- 
davit that  the  only  persons  to  be  made  de- 
fendants in  said  proceedings  were  Alzeoir  O. 
Brusha  and  D.  El  Pelo;  and  by  reason  of  said 
false  application  of  said  John  Carl  and  said 
affidavit,  obtained  from  this  court  an  order 
directing  Its  clerk  to  issue  a  summons  in  said 
proceedings  which  did  not  name  tbe  plaintiff 
as  one  of  the  defendants  therein;  and  this, 
although  the  name  and  residence  of  said 
plaintiff,  and  bis  lien  and  claim  of  lien  to 
said  premises,  were  not  at  the  time  unknown, 
but  were,  on  the  contrary,  well  known,  to 
said  applicant,  said  John  CarL 

"(g)  That  thereafter  such  proceedings  were 
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had  In  said  regristratlon  proceedings  tbat  on 
the  lOtb  day  of  May,  1901,  tbe  same  came 
before  this  court  npon  tbe  application  of 
said  John  Carl  for  a  final  decree  tbereln;  and 
at  sucb  bearing  tben  bad  before  said  court, 
said  Jobn  Carl  was  sworn,  and  testified,  be- 
fore said  court,  tbat  tbere  was  no  mortgage 
upon  said  premises,  and  tbat  be  did  not  know 
of  any  Hen,  dalm,  or  mortgage,  or  anything 
against  tbe  same;  wblcb  said  testimony  so 
given  by  said  Jobn  Carl,  as  aforesaid,  was 
false  and  untrue,  and  was  known  by  bim  at 
tbe  time  so  to  be.  And  tbereupon  tbis  court, 
induced  by  snch  testimony  of  said  Oarl,  as 
well  as  by  tbe  report  of  the  examiner  in  said 
proceedings,  rendered  its  flnai  decree  there- 
in, confirming  the  title  of  said  Jolm  Carl 
to  said  premises  and  ordering  registration 
of  tbe  same,  adjudging  him  to  be  tbe  owner 
In  fee  simple  of  said  real  estate,  subject  only 
to  tbe  rights  and  Incumbrances  specified  in 
section  90  of  said  chapter  237,  p.  S57,  and 
to  tbe  inchoate  right  of  dower  of  his  wife 
therein.  And  a  certified  copy  of  said  decree 
•vran  thereupon,  and  on  the  11th  day  of  May, 
1904,  filed  in  tbe  office  of  tbe  registrar  of 
titles  in  said  county,  and  a  certificate,  and 
duplicate  certificate  of  title  made  and  execnt- 
eu  In  conformdty  therewith. 

"(h)  Tbat  tbe  summons  in  said  registration 
proceedings  was  never  served  upon  the  plain- 
tfff  herein  aa  required  by  section  20  of  said 
chapter  237,  p.  353,  or  otherwise,  nor  did 
the  clerk  of  said  court  mall  a  copy  of  said 
summons  to  said  plaintiff  as  required  by 
section  20-A  of  said  chapter,  nor  did  his  name 
appear  in  said  decree  of  registration  or  In 
the  application  or  summons,  or  examiner's 
report,  or  in  any  paper  contained  in  or  con- 
stituting any  part  of  tbe  files  or  records  in 
said  proceeding.  Tbat  plaintiff  did  not  ap- 
pear in  any  way  In  said  proceedings,  or  have 
any  notice  thereof,  or  of  any  of  the  steps 
taken  therein,  ontU  OctoI)er  6,  1901,  when 
said  plaintiff  ascertained,  and  for  tbe  first 
time  received,  notice  of  said  pleadings  from 
reading  the  complaint  of  said  intervener 
herein,  and  the  proposed  supplemental  an- 
swer of  said  defendants  Carl,  together  with 
the  aflSdavlts  thereto  attached,  which  were 
served  upon  plaintiff's  attorneys  herein  on 
the  23d  day  of  September,  1904. 

"(1)  Tbat  on  tbe  22d  day  of  September, 
1904,  said  Jolm  Carl  and  bis  said  wife,  exe- 
cuted and  delivered  to  Clarence  H.  Deane,  tbe 
Intervener  herein,  a  quitclaim  deed  of  said 
premises ;  and  tbereupon,  upon  the  presenta- 
tion of  said  quitclaim  deed  in  the  registrar 
of  titles,  tbe  said  certificate  of  title  thereto- 
fore made  was  canceled,  the  duplicate  cer- 
tificate theretofore  issued  to  said  John  Carl 
was  surrendered  and  canceled,  and  a  new 
certificate  of  title  to  said  Intervener  there- 
apon  entered  by  said  registrar,  and  a  new 
duplicate  certificate  thereupon  issued  and 
delivered  to  him.  Tbat  said  defendants 
Carl  received  as  consideration  for  said  deed, 
the  sum  of  $2,000  in  cash,  no  part  whereof 


was  paid  by  said  Deaneu  That  said  Deane 
received  such  title  as  was  conveyed  by  said 
quitclaim  deed,  if  any  title  was  in  fact  con- 
veyed thereby,  for  the  use  and  benefit  of  the 
said  Minnesota  Title  Insurance  &  Trust  Com- 
pany, by  which  tbe  said  sum  of  $2,600  was 
paid  to  said  Carl.  Tbat  said  Intervener, 
Clarence  H.  Deane,  did  not  purchase  from 
said  defendants  Carl  said  premises  in  good 
faith  or  for  value.  Tbat  at  tbe  time  said 
quitclaim  deed  was  so  given  and  received, 
and  said  sum  of  $2,S00  paid  therefor,  said 
Intervener,  and  tbe  said  Minnesota  Title  In- 
surance &  Trust  Company,  and  each  and 
both  of  them,  bad  full  notice  and  knowledge 
of  all  facts  hereinbefore  stated  and  found, 
and  the  sole  motive  and  purirase  of  said 
Intervener  and  the  said  company  In  procuring 
said  quitclaim  deed,  and  in  tbe  payment  of 
said  sum  of  $2,500,  was  to  enable  said  Deane 
to  Intervene  herein,  and,  together  with  the 
said  defendants  Carl,  falsely  assert  the  claim 
and  alleged  defense  that  said  Deane  was  an 
Innocent  purchaser  of  said  land,  and  there- 
by defraud  said  plaintiff  out  of  his  lien  and 
claim  nnder  said  mortgage. 

"(j)  That  all  sums  of  money  which  had  been 
paid  to  the  registrar  of  titles  In  said  county, 
prior  to  tbe  trial  of  this  action,  as  provided 
in  section  83,  of  said  chapter  237,  p.  373,  of 
tbe  Laws  of  1901,  did  not  exceed  in  tbe  ag- 
gregate the  sum  of  $475. 

"(k)  Tbat  the  decree  of  registration  here- 
inbefore mentioned  was  not  at  tbe  trial  of 
this  cause  offered  in  evidence  by  or  on  be- 
half of  the  defendants  Carl,  or  either  of  them. 
Tbat  said  decree  was  offered  In  evidence  by 
said  Intervener  alone,  and  was  received  In 
support  of  the  allegations  of  his  intervening 
complaint  herein,  and  not  otherwise.  And 
no  evidence  was  offered  at  said  trial  by  said 
Intervener,  or  received  in  bis  behalf,  tending 
to  show  any  taxes  paid  or  Improvements 
made  upon  said  mortgaged  premises." 

A  judgment  and  decree  was  ordered,  an- 
nulling and  canceling  tbe  power  of  attorney, 
the  sheriff's  certificate  of  sale,  and  all  papers 
referred  to  tbereln,  tbe  warranty  deed,  tbe 
decree  of  registration,  and  all  certificates  of 
title  entered  or  Issued  In  pursuance  thereof, 
and  so  far  as  It  in  any  wise  impairs  or 
affects  the  plaintiff's  lien  on  tbe  real  estate 
under  and  by  virtue  of  his  mortgage  and 
directing  the  foreclosure  of  the  plaintiff's 
mortgage  and  tbe  sale  of  tbe  lot  thereunder. 

Tryon  &  Booth,  for  appellants.  Flannery 
&  Cooke,  tor  respondent 

ELLIOTT,  J.  (after  stating  the  facts).  Tbe 
appellant  Deane  makes  numerous  assign- 
ments of  error,  and  fonr  of  them  are 'also 
assigned  on  behalf  of  tbe  appellants  Carl. 
The  intervener  questions  the  correctness  of 
tbe  conclusions  of  law,  and  especially  of  the 
findings  of  fact:  (1)  That  Carl  had  notice 
of  the  rights  of  Baart  before  tbe  summons  in 
the  foreclosure  suit  was  served  upon  bim; 
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(2)  that  Baart  had  no  notice  of  the  registra- 
tion proceedings ;  (S)  that  the  Title  Insurance 
Sc  Tmst  Company  and  the  Intervener,  Deane, 
bad  notice  of  the  fraud  by  which  the  registra- 
tion of  the  title  was  secured;  and  (4)  that 
Deane  was  not  a  l>ona  fide  pnrcliaser  for 
▼alue.  We  do  not  find  it  necessary  to  discuss 
these  issues  of  fact,  as  we  are  convinced  that 
there  is  ample  evidence  to  support  the  find- 
ings. 

1.  The  fact  that  Baart  claimed  a  mortgage 
lien  upon  the  land  in  question  was  known  to 
Carl  before  he  obtained  title  Insurance,  and 
before  he  filed  the  application  for  registra- 
tion. It  was  therefore  necessary  that  Baart's 
name  should  appear  in  the  summons.  State 
T.  Westfall,  85  Minn.  443,  88  N.  W.  175,  89 
Am.  St  Rep.  571 ;  Ware  v.  Easton,  46  Minn. 
180,  48  N.  W.  T75.  In  order  that  the  exam- 
iner may  be  able  to  know  and  report  to  the 
court  who  are  necessary  parties,  the  law  con- 
templates and  requires  that  the  applicant 
shall  in  good  faith  give  the  information  in 
his  application  which  Is  required  by  section 
3375  of  Hev.  Laws  1905.  When  the  name 
of  a  claimant  is  known  to  an  applicant, 
either  from  the  report  of  the  examiner, 
as  in  Dewey  r.  Kimball,  89  Minn.  454,  95 
N.  W.  317,  895,  96  N.  W.  704,  or  from  other 
sonrces,  the  siunmons  cannot  be  served  on 
such  claimant  by  publication  unless  his  name 
appears  in  the  summons.  As  be  is  not  an 
"unknown  party"  the  concealment  of  his 
claim  is  a  fraud  on  the  court,  and  the  decree 
therein  entered  is  as  to  him  of  no  force  and 
effect. 

Z  It  Is  contended  by  respondent  that  Carl 
could  not  obtain  anf  Indefeasible  title  under 
the  Torrens  law,  because  his  claim  rested 
upon  a  forged  instrument  which  conferred 
no  rights  whatever  upon  him.  This  con- 
tention rests  upon  the  theory  that  a  person 
Is  entitled  to  register  a  title  which  he  al- 
roady  has,  and  that  registration  alone  can- 
not create  a  title.  We  think  the  purpose  of 
the  statute  was  to  create  an  Indefeasible  title 
In  the  person  adjudged  to  be  the  owner,  and 
who  thus  becomes  the  original  registered 
proprietor.  In  the  absence  of  fraud,  the 
decree  Is  final,  unless  reversed  or  modified 
aa  authorized  by  the  statute.  The  instru- 
ments produced  at  the  hearing  to  establish 
the  applicant's  title  are  evidence  upon 
which  the  court  is  required  to  act,  and  its 
conclusion,  as  embodied  in  the  decree,  is 
conclusive.  A  subsequent  registration  ob- 
tained through  the  Instrumentality  of  a  for* 
ged  deed  would  be  governed  by  different 
considerations.  As  Is  well  known,  the  Tor- 
rens system  originated  in  South  Australia, 
and  has  for  years  been  in  force  In  the 
states  of  the  Australian  confederation  and 
in  New  Zealand.  With  various  modifications. 
It  has  been  adopted  In  Massachusetts,  Illinois, 
California,  Oregon,  Minnesota,  Colorado, 
Hawaii,  the  PhllUpine  Islands,  Ontario,  and 
Manitoba.    These  statutes  differ  somewhat 


in  their  details,  but  the  primary  purpose  ot  all 
Is  the  creation  of  an  Indefeasible  title  in 
the  registered  owner,  and  the  simplificatioa 
of  the  transfer  of  land.    There  has  beei  a 
difference  of  opinion  as  to  the  nature  of  the 
title  which  is  subject  to  registratlcMi  under 
these   statutes.    It   was   inferred   from    tlie 
case  of  Qlbbs  v.  Messer    (1891)    App.   Cas. 
248,  and  held  by  numerous  decisions,  that 
the  system  was  Intended  to  confer  an  inde- 
feasible title  upon  one  only  who  deals  with  a 
person  actually  registered,  and  deals   with 
him  on  the  faith  of  the  register.    The  full 
force  of  the  argument  In  favor  of  this  view 
appears   in  the  following  language   quoted 
from   liere  Roihi  y.  Assets  Co.    (1902)    21 
N.  Z.  Rep.  715.    This  was  a  case  where  tlie 
land  had  been  registered  by  mistake.    The 
court  said:    "It  is  unconscientious  and  un- 
just that  any  person  not  being  a  purchaser 
for  value  and  in  good  faith  should  retahi 
an  estate  without  right  or  title  merely  be- 
cause he  happened  to  be  entered  upon  the 
register  as  owner  of  such   estate.     •     •    • 
The  statute  was  not  passed  for  the  purpose 
of  enabling  such  persons  unjustly   and  un- 
conscientlously  to  retain  the  estates  of  others, 
but  for  the  purpose  of  simplifying  the  title 
to  and  the  dealing  with  estates  In   land." 
But  other  courts  accepted  a  broader  view, 
and  held  that  the  system  contemplates  con- 
ferring a  good  title  for  all  purposes  on  a 
person  who,   but  for  his  certificate,   would 
have  no  title  at  all.    This  view  which,  of 
course,   does   not   include   cases   of    fraud, 
is  now  established  In  the  states  and  colonies 
subject  to  the  appellate  Jurisdiction  of  the 
Privy  Council.    It  was  recently  held  in  As- 
sets Co.  V.  Mere  Rolhi  (1905)  App.  Gas.  177,  " 
that  the  merely  erroneous  registration  and 
certification  of  an  invalid  title  affords  no 
ground  for   impeaching  the   statutory   title 
of  an  original  proprietor.    A  title  may  thus 
be  created  by  the  decree  and  certificate  of 
registration.    In  this  case  no  distinction  Is 
made  between  an  original  proprietor  and  one 
who  has  been  placed  on  the  register  In  suc- 
cession   to    another    registered    proprietor. 
This   may   be  correct,  possibly,   where  the 
subsequent   change   in   the  register   is   the 
result  of  a  mere  mistake;   but  a  registered 
proprietor  can  never  be  deprived  of  his  title 
through   the  instrumentality  of  forged   in- 
struments.   Glbbs    V.    Messer    (1891)    App. 
Cos.  248. 

3.  But  the  important  and  controlling  ques- 
tion in  this  case  is:  Can  a  decree  of  regis- 
tration under  the  Minnesota  Torrens  law  be 
attacked  on  the  ground  that  it  was  obtained 
by  fraud?  The  appellants  rest  their  case 
squarely  upon  the  words  of  the  statute, 
and  earnestly  contend  that  the  Legislature 
Intended  to  enact  a  law  which,  after  the  ex- 
plratiiNi  of  60  days  from  the  «itry  of  the 
decree,  would  vest  in  the  registered  owner 
an  absolutely  Indefeasible  title,  evm  thongh 
the  registration  was  secured  by  the  frauda- 
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lent  practices  of  the  person  In  whose  name 
the  land  was  registered.  The  Minnesota 
statute  contains  no  express  exception  in  favor 
of  the  owner  of  land  which  has  been  fraudu- 
lently registered  In  the  name  of  some  other 
person.  The  argument  is  that  the  Importance 
of  making  the  title  absolutely  Indefeasible 
after  the  expiration  of  the  period  of  limita- 
tion Induced  the  Legislature  to  depart  from 
the  ordinary  rule,  and  permit  a  party  who 
bas  been  guilty  of  fraud  to  retain  the  bene- 
fits thereof,  saying  only  for  the  defrauded 
landowner  his  right  of  action  against  the 
party  guilty  of  the  fraud,  and  a  claim  against 
the  Insurance  fund  provided  for  by  tbe 
statute.  The  present  case  well  Illustrates 
the  utter  Inadequacy  of  such  remedy.  The 
liegislature  never  consciously  provided  a 
method  by  which  such  an  unconscionable 
scheme  might  be  successfully  consummated, 
(a)  An  examination  of  the  Torrens  laws 
of  the  different  states  and  colonies  discloses 
tbe  fact  that  those  of  Minnesota  and  the  Fiji 
Islands  only  contain  no  express  exception  of 
cases  of  fraud.  All  tbe  original  Torrens  stat- 
utes carefully  guard  against  the  possibility 
of  an  owner  being  fraudulently  deprived  of 
bis  property.  That  this  important  feature  is 
sometimes  overlooked  Is  illustrated  by  a  re- 
cent book  on  "Regtsterlng  Titles  to  Land" 
by  Jacques  Dumas.  It  Is  there  asserted  that 
security  and  protection  are  in  all  cases  ob- 
tained by  combining  two  principles:  (a) 
That  registration  can  never  be  subject  to 
rectification;  jind  (b)  that  where  a  mistake 
has  been  made,  the  person  suffering  the  Injury 
is  entitled  to  compensation  out  of  the  public 
funds  according  to  the  fact  of  liability. 
"There  is  an  exception  to  the  first  of  these 
principles,"  says  the  author,  "in  all  other 
countries  than  Australia,  when  It  is  proved 
that  registration  has  been  obtained  by  fraud 
or  error.  But  this  exception  does  not  weaken 
In  the  least  the  warranty  afforded  by  the 
registration  since  it  has  no  effect  on  a  bona 
flde  purchaser  for  value."  Elsewhere,  in 
speaking  of  certain  European  systems,  the 
writer  says:  "Another  difference  from  the 
Australian  system  is  that  •  •  •  when- 
ever registration  has  been  obtained  by  fraud, 
error,  or  compulsion,  or  when  one  of  the 
parties  is  incapacitated,  rectification  can  be 
obtained.  This  is  subject  to  tbe  rights  of 
third  parties  when  acquired  for  value  and  In 
pcod  faith  in  reliance  on  the  correctness  of 
the  register."  As  a  matter  of  fact,  all  the 
Australian  statutes  provide  that  registration 
obtained  by  fraud  Is  Invalid,  except  as  against 
bnna  flde  purchasers  for  value  upon  the  faith 
.of  the  register.  Under  certain  sections  of  the 
parent  acts,  a  certificate  of  title  is  declared 
to  be  conclusive  evidence  of  the  proprietor's 
title  to  the  land,  but  other  sections  which 
are  to  be  read  as  provisos  introduce  excep- 
tions to  this  conclusiveness.  Marsten  v.  Mc- 
Allster,  8  N.  S.  W.  300.  A  certificate  of  title, 
therefore,  though  properly  registered  and  au- 
thoitlcated,  is  only  conclusive,  until   It  ia 


shown  to  fall  within  one  of  the  recognized 
exceptions.  Wadham  v.  Buttle,  13  S.  A.  Rep. 
1 ;  Main  v.  Robertson,  7  A,  L.  T.  (V)  12T.  In 
Hogg's  Australian  Torrens  System,  p.  823,  it 
is  said:  "Apart  from  any  question  of  tbe 
special  rights  of  the  crown  there  seems  to 
be  three  classes  of  cases  in  which  the  cer- 
tificate of  title  will  not  be  conclusive:  (1) 
Where  a  certificate  of  title  of  earlier  date 
is  In  existence ;  (2)  where  the  land  has  been 
made  the  subject  (wholly  or  partially)  of 
a  certificate  of  title  by  mistake;  and  (3) 
where  the  certificate  of  title  has  been  obtained 
by  fraud."  Tbe  South  Australian  statute 
(Act  No.  380, 1886,  §  69)  provides  that :  "The 
title  of  every  registered  proprietor  shall, 
•  *  •  be  absolute  and  indefeasible,  sub- 
ject only  to  the  following  qualifications:  (1) 
In  case  of  fraud.  In  which  case  every  person 
defrauded  shall  have  all  rights  and  remedies 
that  be  would  have  had  if  the  land  were  not 
under  the  provisions  of  this  act  Provided 
that  nothing  Included  In  this  subsection  shall 
affect  the  title  of  a  registered  proprietor,  who 
bas  taken  bona  flde  for  valuable  considera- 
tion, or  of  any  person  bona  flde  claiming 
through  or  under  him."  In  New  Zealand 
(Act  1885,  {§  55,  66,  182),  it  is  provided  that: 
"No  action  for  possession  or  other  action  for 
the  recovery  of  any  land  shall  lie  or  be  sus- 
tained against  the  registered  proprietor  un- 
der the  provisions  of  the  act  for  tbe  estate  or 
Interest  in  respect  to  which  he  is  so  registered, 
except  In  any  of  the  following  cases,  that  Is 
to  say:  •  •  •  (3)  The  ease  of  a  person 
deprived  of  land  by  fraud  as  against  tbe 
person  registered  as  proprietor  of  such  land 
through  fraud,  or  as  against  a  person  de- 
riving otherwise  than  as  a  transferee  bona 
flde  for  value  from  or  through  a  person  so 
registered  through  fraud.  In  all  other  cases 
the  register  is  conclusive;  any  rule  of  law 
or  equity  to  the  contrary  notwithstanding." 
This  provision  is  also  found  in  the  Tasmania 
statute  (25  Vic.  No.  16, 1862),  which  also  pro- 
rides  that  the  holder  of  a  registered  title 
Is  entitled,  except  in  cases  of  fraud,  to  hold 
tbe  land  subject  to  the  liens  excepted  by  the 
statute,  and  gives  a  right  of  action  for  dam 
ages  against  the  party  guilty  of  the  fraud. 
Practically  the  same  provisions  as  are  found 
in  Queensland  Act  1801,  g§  44,  123,  126; 
Western  Australia  Act  66  Vic.  No.  14,  1898, 
§§  68,  199,  2(n.;  New  South  Wales  Act,  No. 
25,  1900,  Sf  42,  43,  124,  120;  Victoria  Act 
1890,  No.  1149,  §!  74,  206,  207.  The  Mani- 
toba real  property  act,  1  &  2  EUw.  VII, 
c.  43,  S  Tl  (Rev.  St  Manitoba  1902,  vol. 
2,  c.  148),  makes  the  certificate  conclusive 
evidence  that  tbe  person  named  therein  is 
the  owner  of  the  land,  subject  to  the  statu- 
tory exceptions  and  the  right  to  show  fraud 
wherein  the  registered  owner,  mortgagee,  or 
iucumbrancor  has  participated  or  colluded. 
The  act  also  provides  that:  "Nothing  con- 
tained in  this  act  sliall  take  away  or  affect 
the  Jurisdiction  of  any  competent  court  on 
the  ground  of  actual  fraud,  or  over  contracts 
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for  the  Bale  or  oOxee  disposition  of  land,  or 
over  equitable  Interests  therein."  Jones,  Tor- 
rens  System,  p.  S37.  The  Ontario  Act  188S 
provides  that  a  person  who  fraudulently  pro- 
cures an  entry  In  the  registry  is  guilty  of  a 
felony  and  "any  certlflcate  of  title  obtained 
by  means  of  such  fraud  or  falsehood  shall  be 
null  and  void  for  or  against  all  persons  other 
than  a  purchaser  for  valuable  consideration 
without  notice."  Jones,  Torrens  System,  p. 
143,  141.  The  Massachusetts  statute  (Rev. 
Laws  Mass.  1902,  c  128,  {  37)  makes  the  de- 
cree of  registration  conclusive,  "subject,  how- 
ever, to  the  right  of  any  person  deprived  of 
the  land  or  of  any  estate  or  Interest  therein 
by  a  decree  of  registration  of  land  by  fraud, 
to  file  a  petition  for  review  witliin  oue  year 
after  the  entry  of  the  decree,  provided  no 
innocent  purchaser  for  value  has  acquired 
an  Interest"  This  provision  also  appears  in 
the  Hawaiian  statute  (Rev.  laws  1905,  c.  154, 
I  2431),  and  In  substance  In  the  PhiUipine 
Act  (volume  8,  Acts  Philiipine  Com.  No.  496, 
{  38).  In  Illinois  (Act  May  1,  1897  [Laws 
1897.  p.  141] ;  Starr  &  C.  Ann.  St.  Supp.  1902, 
p.  266,  c.  30,  par.  48)  and  Oregon  (Gen.  Laws 
1901.  p.  438 ;  volume  2,  6.  &  C.  Cktmp.  c  101, 
{  6432),  the  registered  owner  shall,  "except 
In  cases  of  fraud  to  which  he  Is  a  party  or 
of  the  person  through  whom  he  claims  with- 
out valuable  consideration  paid  In  good  faith," 
hold  the  land  subject  only  to  such  estates 
as  are  noted  or  reserved  by  the  statute.  In 
California  (Gen,  Lavra  1903,  p.  1397,  Act  4115, 
S  37),  it  Is  provided  that  "In  case  of  fraud 
any  person  defrauded  shall  have  all  rights 
and  remedies  that  he  would  have  had  If  the 
land  were  not  under  the  provisions  of  this 
act,  provided  that  nothing  contained  in  this 
section  shall  alFect  the  title  of  a  registered 
owner  who  has  taicen  bona  fide,  for  a  valuable 
consideration  or  of  any  person  bona  fide 
claiming  through  or  under  him."  The  Colo- 
rado statute  (Laws  1898,  p.  298,  a  107;  3 
Mills'  Ann.  St  Rep.  Supp.  c.  29)  is  based  on 
the  Minnesota  statute,  and  contains  no  excep- 
tion of  fraud.  For  the  construction  of  the 
provisions  relating  to  fraud  in  the  Australian 
and  New  Zealand  acts,  see  Assets  Co.  v.  Mere 
Rolhl  (1905)  A.  O.  177.  and  numerous  cases 
cited  In  the  Australian  Torrens  Digest 
(1893) ;  Hunter's  Torrens  Title  Cases,  vol.  1 ; 
Hogg's  Australian  Torrens  System,  p.  833 
et  seq. 

(b)  These  provisions  are  omitted  from  the 
Minnesota  statute.  It  declares  that  every 
person  securing  a  title  in  pursuance  of  a  de- 
cree of  registration  and  every  subsequent  pur- 
chaser of  registered  land  who  takes  a  certif- 
icate of  title  for  value  and  in  good  faith 
shall  bold  the  same  free  from  ail  Incum- 
brances ezc^t  only  such  estate,  mortgages, 
liens,  charges,  and  interests  as  may  be  noted 
In  the  last  certificate  of  title  in  the  registrar's 
office  and  except  (1)  lien  claims  on  rights 
arising  or  existing  tuider  the  laws  of  the 
Constitution  of  the  United  States  which  the 
statutes  of  this  state  cannot  require  to  ap- 


pear In  the  record  of  the  registry;  ^  ai? 
tax  or  special  assessment  for  wlUcb  a  sale  of 
the  land  has  not  been  had  at  the  date  of  On 
certificate  of  title;  (3)  any  lease  for  a  pedot. 
not  exceeding  three  years  when  there  is  ac- 
tual occupation  of  the  premises  nnder  the 
lease:  (4)  all  public  highways  embraced  in  tbc 
description  of  the  lands  included  in  the  cer- 
tificates shall  be  deemed  to  be  excluded  from 
the  certificates;  (5)  such  right  of  appeal  oi 
right  to  appeal  and  contest  the  application 
as  is  allowed  by  the  act  The  act  gives  t 
right  of  appeal  to  the  Supreme  Court  with- 
in the  time  and  vjfoa.  the  conditions  provided 
for  appeals  In  civil  actions  and  proTides  that 
the  decree  may  within  60  days  after  it 
is  entered  be  opened  upon  the  petition  of 
an  interested  party  who  had  no  actual  no- 
tice of  the  proceedings.  Rev.  Laws  190^  i 
3394,  requires  this  petition  to  be  filed  wittiji 
60  days;  although  the  time  wittiin  wliicfa  tit 
decree  may  be  set  aside  and  the  origiiul 
certificate  of  r^stration  declared  invalid 
is,  by  section  3396,  extended  to  six  months. 
It  also  provides  that  any  person  interested 
may  petition  for  the  correction  of  omission! 
or  mistakes  bat  "that  this  section  shall  Di>t 
give  the  court  authority  to  open  the  original 
decree  of  registration."  There  is  no  express 
provision  for  vacating  a  decree  obtained  br 
fraud  even  as  against  the  original  wrongdoer 
and  before  the  rights  of  innocent  parties  hare 
attached.  It  is  provided  that  when  an  in- 
nocent purchaser  has  acquired  rights  within 
the  60  days,  the  decree  shall  not  be  opened, 
but  the  "person  aggrieved  by  such  decree  hi 
any  case  may  pursue  his  remedy  by  action  of 
tort  against  the  applicant  or  any  other  person 
for  fraud  for  procuring  the  decree."  The  on- 
ly other  references  to  fraud  are  found  in  the 
provisions  that  a  person  who  franduloitlT 
procures  the  registration  of  a  title  Is  guilt? 
of  a  felony  and  that  an  action  may  be  brought 
against  the  county  treasurer  for  the  recoverr 
of  damages  out  of  the  Insurance  fund. 

4.  If  the  Legislature  intended  to  protK't 
a  party,  who,  by  fraudulent  means,  obtai  & 
the  registration  of  some  other  person's  lanti 
in  his  name,  it  should  have  said  so  clearly  and 
definitely,  and  left  nothing  to  implication. 
It  must  be  presumed  that  the  Legislature  un- 
derstood and  expected  that  the  courts  of 
equity  would  remain  open  to  parties  who 
were  able  to  bring  themselves  within  the  rules 
which  require  the  granting  of  equitable  re- 
lief. The  fact  that  a  statute  does  not  ex- 
pressly provide  that  fraud  shall  invalidate 
acts  authwlzed  to  be  done  under  It  does 
not  deprive  the  courts  of  the  general  power 
to  protect  the  rights  of  parties.  The  prin- 
ciples which  are  recognized  and  enforced 
in  courts  of  equity  underlie  our  entire  sys- 
tem of  jurisprudence.  They  are  no  more 
excluded  by  the  failure  to  insert  an  excep- 
tion Id  the  statute  than  by  the  failure  of 
parties  to  Insert  a  similar  exception  in  a 
private  contract  Ekjulty  will  not  allow  a 
party  to  hold  the  benefits  of  a  fraudulent 
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transaction    although    obtained    under    the 
forms  of  law.    It  la  the  Juat  and  proper  pride 
of  our  system  of  equity  Jurisprudence  that 
fraud  vitiates  every  transaction.    However, 
men  may  surround  It  by  forma,  solemn  in- 
struments, proceedings  conforming  to  all  tbe 
details  required  by  the  law,  or  even  by  tbe 
formal   Judgment   of   a   court,   a   court   of 
equity  will  disregard  them  all  if  necessary 
that  Justice  and  equity  may  prevail.    It  has 
often  been  held  that  the  general  terms  of  a 
statute   are   subject  to   Implied    exceptions 
founded  In  the  rules  of  public  policy  and  the 
maxims  of  natural  Justice,  so  as  to  avoid 
absurd   and   unjust  consequences.    Hantzcb 
V.   Massolt,   61   Minn.   361,   63   N.  W.   1060; 
State  V.  Board,  67  Minn.  352,  69  N.  W.  1083; 
Duckstadt  V.  Board,  60  Minn.  202,  71  N.  W. 
933;  State  v.  Rollins,  80  Minn.  216,  83  N.  W. 
141;  State  v.  Barge,  82  Minn.  256,  U  N.  W. 
911;   State  v.  City  CJouncil,  87  Minn.   166, 
91  N.  W.  298;  U.  8.  v.  Williams,  194  U.  S. 
279,  24  Sup.  Ct  791,  48  I*  Ed.  979.    For 
EingUsh  authorities  In  wtUch  the  courts  have 
raised  implications  when  necessary  to  prevent 
injustice,  see  articles  In  20  Law  Quar.  Rev. 
399,  and  22  Law  Guar.  Rev.  299.    The  rule 
which  authorizes  an  exception  or  an  evident 
omission  to  be  read  into  a  statute  was  applied 
by  this  court  In  State  v.  Board  of  County 
Comm.,  87  Minn.  325.  92  N.  W.  216,  where  It 
was  held  that  the  omission  from  a  statute  of 
B.  provision,  the  absence  of  which  would  ren- 
der the  statute  unconstitutional  would  be  pre- 
sumed nnintoitlonal.    "We  are  not,"  said  the 
court,  "authorized  to  indulge  in  the  presump- 
tion that  the  Legislature  willfully  intended 
to  depart  from  the  settled  law  of  the  land." 
Hence  when  necessary  to  prevent  a  fraud,  a 
court  of  equity  will  read  an  exception  Into 
a  statute  which  is  expressed  in  general  terms. 
By  statute  7  Ann.  c.  20,  all  unregistered  con- 
Teyances  of  land  were  declared  fraudulent 
and  void  as  against  subsequent  purchasers 
for  a  valuable  consideration.    The   statute 
did  not  except  purchasers  with  full  knowl- 
edge, and  the  courts  of  law  held  that  a  sub- 
sequent deed  was  void,  although  the  party 
claiming  under  it  had  full  knowledge  when 
it  was  executed  of  the  existence  of  the  prior 
deed.    Doe  v.  Ailsop,   5  Bam.  &  Aid.  142. 
But  the  courts  of  equity,  in  order  "to  main- 
tain and  extend  a  righteous  and  beneflcient 
Jorisdlctlon,"    ingrafted   an    exception    into 
tbe  act  of  Parliament.    In  the  language  of 
Lord  Mansfield,  "EV]ulty  says,  if  the  party 
knew  of  the  unregistered  deed,  his  registered 
deed  shall  not  set  it  aside  because  he  has 
that  notice  which  the  act  of  Parliament  In- 
tended he  should  have."    Doe  v.  Routledge, 
C!owp.  712.    The  principle  is  applied  in  a 
line  of  Eingllsb  cases  beginning  with  LeNeve 
V.  LeNeve,  Amb.  436,  1  Ves.  8r.  64,  2  White 
&  Tudor  L.  C.  Eq.  109,  decided  under  reg- 
istration acts  which  contained  no  exception  of 
fraud  or  contained  a  provision  in  favor  of  bona 
fide  purchasers  only.     We  cannot  presume 
that  tbe  Legislature  in  enacting  a  law,  which 


was  Intended  to  benefit  the  public;  and  at  the 
same  time  fully  and  adequately  protect  and 
guard  the  rights  of  individuals.  Intended,  by 
failing  to  insert  an  exception  in  cases  of 
fraud,  to  deprive  the  courts  of  the  universal- 
ly recognized  and  established  Jurisdiction  to 
protect  the  Individual  from  tbe  consequences 
of  fraud.  What  we  liave  said  applies  only 
BO  long  as  the  land  remains  registered  In  the 
name  of  the  fraudulent  wrongdoer.  When 
the  rights  of  an  innocent  purchaser  for  value 
In  reliance  on  the  register  are  involved,  oth- 
er considerations  prevail.  In  the  case  at 
bar,  the  court  has  found  that  the  registration 
was  obtained  by  actual  fraud,  and  that  the 
intervener,  Deane,  was  a  party  to  the  fraud- 
ulent transaction  under  conditions  which  sup- 
ply the  moral  element  which  distinguishes 
actual  from  so-called  legal  fraud.  We  are, 
therefore,  not  required  to  determine  whether 
mere  notice  of  the  rights  of  others  constitutes 
fraud  under  this  statute. 

5.  An  application  to  vacate  the  decree, 
directing  the  registration  of  land  and  the 
cancellation  of  the  certificate  of  registration 
issued  thereunder,  on  the  ground  that  it 
was  obtained  by  tiie  fraud  of  the  applicant 
for  registration,  is  governed  by  general  equi- 
table considerations.  The  Torrens  statute 
makes  the  provisions  of  the  general  statutes 
relating  to  the  vacating  and  opening  of  or- 
dinary Judgments,  inapplicable.  A  person 
who  seeks  equlta1}Ie  relief  must,  therefore, 
proceed  promptly  after  notice  of  the  fraud, 
and  is,  of  course,  subject  to  all  the  restric- 
tions and  exceptions  applicable  in  proceed- 
ings in  equity.  Tbe  60-day  limitation  con- 
tained In  the  statute  when  these  transactions 
occurred  (now  made  six  months  by  Rev. 
Laws  1005,  g  3396)  has  no  application  to  the 
case  at  bar.  If  the  defrauded  party  is  not 
guilty  of  laches,  he  may  attack  the  decree  on 
the  ground  that  It  was  obtained  by  fraud, 
so  long  as  the  land  stands  registered  in  the 
name  of  the  party  who  was  guilty  of  the 
fraud.  No  public  policy  requires  that  such  a 
title  be  Indefeasible,  or  that  so  tempting  n 
reward  be  offered  for  tbe  stealing  of  land 
under  the  forms  of  law.  We  have  given  all 
the  assignments  of  error  careful  considera- 
tion, but  do  not  find  It  necessary  to  discuss 
them  In  detail. 

The  order  of  the  trial  court  is  affirmed  on 
both  appeals. 


GOULD  et  nx.  v.  ST.  ANTHONY  FALLS 
BANK. 

(Supreme  Court  of  Minnesota.    June  29,  1906. 
On  Rehearing,  Sept.  14,  1906.) 

1,   USUBT— CONSTBUCnOW  OF  AOHICEMICNT. 

An  agreement,  although  involving  an  al- 
leged device  to  evade  tlie  usury  law  as  by  way 
of  a  sale  or  resale,  which  is  entered  into  in 
good  faith  and  with  no  purpose  to  avoid  the 
usury    law,    may   be    upheld. 

fEd.  Note. — ^For  oases  in  ooint,  see  vol.  47, 
Cent  Dig.  Usury,  U  23,  24.] 
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2.  8aic»— Etidencb. 

Plaintiff  purchased  a  lot  from  defendant 
bank  by  a  written  contract  for  $2,000,  for 
whlcb  Bom  he  gave  his  note.  After  the  bank 
had  subsequently  loaned  him  on  various  notes 
$6,000,  he  desired  a  further  loan  of  $12,500  for 
building  operations  on  that  lot.  Thereupon  it 
was  orrally  agreed  that  the  contract  and  note 
should  be  canceled,  that  the  land  be  conveyed 
to  him  for  a  consideration  of  $2,500,  that  he 
should  execute  a  mortgage  of  $20,000,  and  that 
the  bank  should  advance  him  the  additional  sum 
of  $12,500.  The  time  at  which  the  $20,000  was 
to  be  paid  was  not  then  fixed;  but,  when  this 
agreement  was  carried  into  effect,  plaintiff  de- 
termined the  length  of  the  time  of  the  loan 
himself  voluntarily  and  without  compulsion. 
If  that  time  bad  been  the  same  as  the  period 
of  the  original  loan  of  $2,000,  the  mortgage 
loan  would  not  have  been  usurious.  For  the 
time  which  he  fixed,  and  for  which  the  mort- 
gage of  4^,000  ran,  the  rate  of  interest  could 
have  been  11  per  cent,  per  annum  on  the  original 
loan  of  $2,000,  the  subsequent  loan  of  $5,000, 
and   the   final  loan  of  $12,500,  making  in   all 

t  19,500.    The  court  found,  and  was  justified  in 
nding,   that   the  land  was  reasonably   worth 
$2,500.    It  is  held  that  the  transaction  was  not 
void  under  the  usury  law. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Hennepin 
Ciounty;  Frederick  V.  Brown,  Judge. 

Action  by  George  P.  Oould  and  wife  against 
the  St.  Anthony  Falls  Bank.  Judgment  for 
defendant,  and  from  an  order  denying  a  new 
trial,  plaintiffs  appeal.    Afilrmed. 

I*  W.  Collins  and  Wm.  H.  Hallam,  for  ap- 
pellants. Lancaster  &  McGee,  for  respond- 
eat 

JAGOARD,  J.  This  was  an  action  to  can- 
cel a  note  and  mortgage  for  usury.  The 
plaintiffs  and  appellants  are  husband  and 
wife.  Hereafter  the  husband  will  be  reterrea 
to  as  the  plaintiff.  Two  months  before  the 
transaction  in  question  plaintiff  bought  from 
the  defendant  a  lot  (covered  by  a  mortgage) 
for  $2,0(X),  payable  In  one  year  at  6  per  cent 
interest,  under  a  written  tontract  From 
time  to  time  the  defendant  and  respondent 
bank  loaned  the  plaintiff  additional  money, 
until  on  August  30,  1899,  he  owed  them  $7,000. 
Plaintiff  desired  a  further  loan  of  $12,500  to 
be  used  In  building  operations  on  the  lot 
"As  a  condition  for  this  favor,"  the  original 
contract  and  note  were  canceled;  a  deed  to 
the  land  was  executed  to  him  for  a  changed 
consideration,  to  wit,  $2,500;  the  farther  loan 
of  $12,500  was  made  to  him;  and  thereupon 
he  executed  a  note  and  mortgage  for  $20,000, 
due  In  eight  months,  with  interest  at  7  per 
cent  The  plaintiff  Insists  that  the  $900  ad- 
ditional consideration  for  the  transfer  was  a 
bonus  extorted  by  graft  and  rendered  the 
transaction  usurious ;  that  the  actual  Indebted- 
ness was  $19,500;  that  the  mortgage  was  for 
$20,000;  and  that  the  result  was  a  charge  of 
over  11  per  cent  Interest  on  the  actual 
amount  of  money  loaned.  The  court  found 
that  the  reasonably  market  value  of  the  lot 
was  $2,500,  as  the  defendant  reasonably  be- 
lieved, that  the  loan  was  not  usurious  and 
directed  that  the  defendant  have  Judgment 


against  the  plaintiff  for  costs  and  disburse- 
ments. This  appeal  was  taken  from  its  or- 
der denying  plaintiffs'  motion  for  a  new  triaL 

The  facts  in  this  case  show,  according  to  the 
plaintiffs'  contention,  that  there  was  a  loan, 
an  absolute  and  unconditional  contract  for  its 
repayment  and  return,  and  a  promise  to  pay 
for  the  use  of  the  money  loaned  more  than 
the  legal  rate  of  Interest  The  only  contio- 
rersy  arises  as  to  the  promise  to  pay  more  than 
the  legal  rate  of  interest  A  number  of  rele- 
vant principles  of  law  are  well  settled. 
Where  the  facts  are  undisputed  and  only  one 
Inference  can  reasonably  be  drawn  trom 
them,  usury  becomes  a  question  of  law;  but 
when  the  evidence  Is  conflicting,  or  tbe  undis- 
puted facts  are  such  that  different  Inferences 
may  be  drawn  from  them,  usury  Is  a  question 
of  fact  If  the  lender  knowingly  takes,  as  In- 
terest or  as  compensation  for  the  use  of  mon- 
ey, more  than  tbe  legal  rate,  the  Intent  to 
take  usury  is  presumed.  Where  a  transac- 
tion, although  involving  an  alleged  device  to 
avoid  the  usury  law,  as  by  way  of  a  sale,  is 
entered  Into  in  good  faith  and  with  no  pur- 
pose to  evade  tbe  usury  law,  it  may  be  up- 
held. Barry  v.  Paranto  (Minn.)  106  N.  W. 
911.  And  see  Stevens  v.  Staples,  64  Minn.  3, 
65  N.  W.  959;  Farmers'  Loan  &  Trust  Co.  v. 
Smith,  Clarke,  Ch.  (N.  Y.)  541;  Neefus  v.  Van- 
derveer,  3  Sandf.  Ch.  (N.  Y.)  268;  Saxe  ▼. 
Womack,  64  Minn.  162,  66  N.  W.  269;  Bank 
of  U.  8.  V.  Waggoner,  9  Pet  (U.  S.)  378,  0  L. 
Ed.  163;  Thurston  v.  Cornell,  38  N.  Y.  281; 
Webb  on  Usury,  i  33.  The  question  In  this 
case,  then.  Is  Whether  the  defendant  made  a 
usurious  loan  as  a  matter  of  law,  or  whether 
different  Inferences  might  be  drawn  from  the 
admitted  facts,  and  whether  in  such  case  tbe 
findings  of  the  trial  conrt  are  sustained  by 
the  evidence.  The  case  is  a  close  one,  and 
we  are  not  without  grave  doubt;  but  upon 
tbe  whole  we  think  the  trial  conrt  was  cor- 
rect Tbe  contract  Is  admitted  to  have  been 
a  valid  and  subsisting  one.  The  plaintiff 
had  not  defaulted  as  to  any  matter  by  him  to 
be  performed  In  accordance  with  this  prom- 
ise. If  the  resale  was  a  mere  device  to  evade 
usury,  tbe  plaintiff  must  prevail,  and  we  do 
not  think  there  would  be  any  consideration 
for  tbe  additional  payment  of  $500,  although 
It  Is  true  that  the  plaintiff,  by  cancelling 
and  surrendering  his  original  contract  and  ac- 
cepting a  deed,  acquired  a  legal.  In  place  of 
an  equitable,  title  to  tbe  lot,  and  that  by  this 
same  transaction  the  bank  lost  its  legal  title 
to  tbe  land,  and  by  a  mortgage  executed  to 
secure  the  total  Indebtedness  acquired  a  lien 
only  upon  the  land. 

The  question  then  arises  whether  from  the 
facts  as  to  the  resale  the  inference  most  be 
drawn,  as  a  matter  of  law,  that  it  was  a  de- 
vice to  evade  the  usury  law,  and  was  inten- 
tionally used  by  the  defendant,  with  knowl- 
edge In  fact  or  in  law  of  a  corrupt  agreement 
We  would  be  quite  clear  that  this  would  be 
tbe  necessary  Inference  from  the  facts  stated. 
If  It  were  not  for  ftuther  oud  additional  facts. 
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as  the  following:  When  the  oral  agreement 
was  entered  Into,  in  pursuance  of  which  the 
deed  and  mortgage  were  subsequently  execut- 
ed, DO  time  was  fixed  for  the  payment  of  the 
amount  of  the  mortgage  note.  If  that  time 
had  been  for  the  same  period  for  which  the 
original  note  ran,  the  excess  of  Interest  above 
the  legal  rate  on  a  $20,000  transaction  would 
have  amounted  to  only  a  small  sum,  which 
counsel  have  figured  to  be  some  $12.60.  Such 
an  error  In  computation  would  not  have  ren- 
dered the  transaction  usurious.  47  Oent.  Dig. 
tit.  "Usury,"  i  146.  In  negotiations  pursuant 
to  this  valid  preliminary  arrangement,  the 
plaintiff  himself  fixed  a  shorter  time  In  which 
the  note  was  to  be  paid,  and  thus,  of  his  own 
volition  and  without  any  sort  of  compulsion 
on  the  part  of  the  defendant,  he  created  the 
state  of  facts  upon  which  the  question  as  to 
usury  arose.  This  argument  of  defendant  Is 
a  legitimate  one,  viz.:  That  If  the  defendants 
were  seeking  merely  to  make  some  extra  In- 
terest, and  resorted  to  the  resale  for  an  extra 
$500  on  the  lot  as  a  mere  cover  for  such  ex- 
cess Interest,  they  were  doing  an  exceedingly 
nnbuslness  like  and  foolish  thing ;  for  by  mak- 
ing the  new  loan  mature  only  a  few  days 
later  they,  could  have  put  the  transaction 
clearly  beyond  any  controversy  as  to  usury. 
In  view  of  these  circumstances,  Inter  alia,  we 
think  the  inference  to  be  drawn  from  the 
testimony  was  not  one  of  law,  but  of  fact. 
The  trial  court  has  determined  that  fact  in 
favor  of  the  bank.  No  sufficient  reason  has 
been  pointed  out  for  disturbing  that  finding 
under  the  familiar  rule  sustaining  It.  None 
of  the  anthorlties  previously  quoted,  which 
are  more  or  less  nearly  relevant.  Involved  a 
state  of  facts  In  whlph  the  loan,  If  usurious 
at  all,  was  made  usurious  by  the  act  of  the 
borrower  himself  in  fixing  the  time  of  pay- 
ment. Their  discussion  would  not  seem  to 
serve  any  good  purpose. 
Order  affirmed. 

On  Rehearing. 

PBR  CURIAM.  In  their  petition  for  rear- 
gimient,  counsel  for  the  plaintiffs  and  appel- 
lants have  pressed  with  great  earnestness 
upon  the  court  the  principle  that  when  the 
existence  of  an  agreement  for  the  payment 
of  unlawful  Interest  is  proved  it  is  not 
necessary  further  to  prove  an  actual  Inteatlon 
to  violate  the  law,  and  argue  that  the  deci- 
sion rendered  Is  inconsistent  with  this  prin- 
ciple. That  principle  is  well-settled,  and  is 
the  undoubted  law  of  this  state.  If  the  facts 
here  show  what  the  plaintiffs  contend  name- 
ly, that  there  was  an  agreement  to  pay  11 
per  cent  Interest,  then  there  was  no  question 
of  fact  for  the  court  or  Jury  to  pass  uiMn. 
The  case  is  on  the  border  line,  but  after  care- 
ful consideration  of  plaintiffs'  able  brief  and 
further  deliberation,  we  have  concluded  to 
adhere  to  our  original  conclusion.  Conceding 
plaintiffs'  premises,  there  is  no  escape  from 
their  conclusion,  but  we  are  not  prepared  to 
admit   those   premises.    This   Is   a    case   in 
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which  there  were  two  contracts,  an  original 
agreement  and  a  novation.  The  only  ques- 
tion was  whether  the  novation  was  a  device 
to  evade  usury  or  a  bona  fide  agreement  If 
the  plaintiffs'  contention  is  correct  the  $600 
which  they  call  a  bonus  was  without  consid- 
eration. If  their  view  be  not  correct,  then 
the  second  contract  was  an  entire  transaction, 
the  consideration  of  which  was  unquestion- 
able, under  the  ordinary  principles  applying 
to  the  sale  of  lands,  the  lending  of  money, 
and  the  execution  of  mortgages.  We  con- 
clude that  there  was  a  question  of  fact  as  to 
the  good  faith  of  the  second  agreement,  and 
that  the  trial  court  should  be  sustained  In 
holding  that  the  second  transaction  was  not 
a  device  to  avoid  the  usury  law. 
Application  for  reargument  denied. 


STATE  V.  QUACKENBUSH. 
(Supreme  Court  of  Minnesota.    Jnly  20,  190ts.> 

1.  Banks  and  Bankino — WaoNorcrxT   Ac- 
cepting Deposits— Indictment. 

The  defendant  was  indicted  for  a  viola- 
tion of  chapter  219,  p.  504,  Gen.  Laws  1895 
(Rev.  taws  1905,  i  6118).  The  indictment 
charged  that  "Livingston  Quackenbush  did  then 
and  there,  as  a  private  banker,  wrongfully  and 
feloniously  accept  and  receive  on  deposit  in 
said  bank  from  Philip  Edelkam,  certain  money, 
to  wit,  the  sum  of  one  hundred  dollars  (.?100.- 
00),  the  property  of  the  said  Philip  Edelkam, 
good  and  lawful  money  and  current  as  such 
under  the  laws  of  the  state  of  Minnesota,  and 
of  the  value  of  one  hundred  dolars  ($100.00), 
a  better  description  of  which  said  money  is 
to  the  grand  jury  unknown."  On  objection  to 
the  sufiiciency  of  the  indictment,  held: 

(a)  That  the  description  of  the  property  de- 
posited, when  taken  in  connection  with  the  al- 
legation that  a  better  description  Is  to  the 
grand  jury   unknown,   is   sufScient 

(b)  Good  and  lawful  money,  and  current 
as  such  under  the  laws  of  the  state,  means 
good  and  lawful  money  such  as  is  in  common 
circulation  in  the  community.  The  words  "un- 
der the  laws  of  the  state  of  Minnesota"  are 
surplusage. 

(c)  An  indictment  under  this  statute  need  not 
allege  an  intent  on  the  part  of  the  defend- 
ant to  defraud  the  depositor.  A  fraudulent 
intent  is  not  by  the  statute  made  an  essential 
element  of  the  crime. 

2.  Same  —  Insolvency  —  Pbesumption     op 
knowi.edob. 

Held,  further,  that  the  solvency  of  a  bank 
is  a  matter  which  is  peculiarly  within  the  knowl- 
edge of  its  directors  and  other  managing  officers, 
and  it  is  therefore  presumed  that  they  have 
knowledge  of  the  condition  of  the  bank.  In 
a  prosecution  under  this  statute  -for  accepting 
deposits  when  the  hank  is  insolvent  and  tha  in- 
solvency is  known  to  the  defendant,  or  he  has 
good  reason  to  know  such  fact,  the  presumption 
IS  that  he  has  such  knowledge.  But  the  pre- 
sumption is  one  of  fact  which  may  be  overcome 
by  other  evidence. 
(Syllabus  by  the  (Jourt.) 

Appeal  from  District  Court  Le  Sueur 
County ;   P.  W.  Morrison,  Judge. 

Livingston  Quackeubush  was  convicted  of 
accepting  deposits  after  the  insolvency  of 
the  bank  of  which  he  was  president  From 
an  order  denying  a  new  trial,  and  from  the 
Judgment,   he  appeals.     Affirmed. 
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Thomas  Hessian  and  C.  D.  O'Brien,  for 
appellant  A.  J.  Edgertoo,  Co.  Atty..  and 
B.  T.  Young,  Atty.  Gen.,  for  the  State. 

ELLIOTT,  J.  The  defendant,  Livlngstoa 
Quackenbnsh,  commenced  business  as  a  pri- 
vate banker  In  Le  Suenr  In  the  year  1876, 
with  a  capital  of  about  $20,000,  and  continu- 
ed In  such  business  until  March  2,  1904.  On 
that  date  he  closed  the  doors  of  his  bank. 
Thereafter  he  was  adjudged  a  bankrupt  and 
his  property  and  assets  were  placed  In  the 
hands  of  a  trustee  In  bankruptcy.  On  Sep- 
tember 12,  1905,  he  was  Indicted  for  the 
crime  of  accepting  and  receiving  on  deposit 
on  the  Ist  day  of  March,  1904,  from  one 
Philip  Edelkam,  the  sum  of  $100,  when  he 
knew  that  be,  as  well  as  the  banlc,  was  un- 
safe and  Insolvent  He  was  thereafter  tried 
and  convicted  of  the  crime  as  charged,  and 
appeals  to  this  court  from  an  order  denying 
a  motion  for  a  new  trial,  and  also  from  the 
judgment  entered  on  the  verdict 

1.  The  first  question  arises  upon  the  suf- 
ficiency of  the  indictment  The  defendant 
was  charged  with  the  violation  of  chapter 
219,  p.  504,  Gen.  Laws  1895  (Rev.  Laws  1905, 
{  5118),  which  provides  that  "Any  officer, 
director,  stockholder,  cashier,  teller,  mana- 
ger, member,  messenger,  clerk,  person,  party 
or  agent,  of  any  bank,  banking  corporation, 
or  association  or  firm,  banking  house,  sav- 
ings bank,  banking  exchange,  brokerage  de- 
posit company,  private  bank,  or  any  person, 
company  or  corporation,  engaged  In  whole  or 
in  part  in  banking,  brokerage,  exchange  or 
deposit  business  In  any  way;  and  any  per- 
son engaged  in  whole  ox  In  part  In  such  busi- 
ness, who  shall  accept  or  receive  on  deposit 
(In  such  bank  or  banking  institution  as  afore- 
said), with  or  without  Interest,  from  any  per- 
son, any  money,  bank  bills  or  notes,  or  certi- 
ficates, or  currency,  or  other  notes,  checks, 
bills  or  drafts,  or  paper  circulating  as  money, 
when  he  knows,  or  has  good  reason  to  know, 
that  such  bank,  banking  corporation,  asso- 
ciation or  firm,  banking  bouse,  savings  bank, 
banking  exchange,  brokerage,  deposit  com- 
pany, or  private  bank  as  aforesaid,  is  un- 
safe or  insolvent,  or  that  such  person  is  un- 
safe or  Insolvent,  and  any  person  knowing 
such  Insolvency  or  unsafe  condition  who 
shall  be  accessory  to,  or  permit  or  connive 
at  the  receiving  or  accepting  on  deposit 
therein  or '  thereby,  any  such  deposits  as 
aforesaid,  shall  be  guilty  of  a  felony." 

The  Indictment  charged  that  "Livingston 
Qnackenbush  did  then  and  there  as  a  pri- 
vate banker  wrongfully  and  feloniously  ac- 
cept and  receive  on  deposit  in  said  bank 
from  Philip  Edelkam  certain  money,  to  wit, 
the  sum  of  one  hundred  dollars  ($100.00), 
the  property  of  the  said  Philip  Edelkam, 
good  and  lawful  money  and  current  as  such 
under  the  laws  of  the  state  of  Minnesota, 
and  of  the  value  of  one  hundred  dollars 
($100.00),  a  better  description  of  which  said 


mon^  is  to  the  grand  Jnry  unknown."  Ap- 
pellant contends  that  the  indictment  is  de- 
fective, In  that  it  falls  (1)  to  sufficieaitly  des 
ignate  the  money  d^XMlted,  (2)  to  allege  tlut 
it  was  current  and  lawful  money  of  the 
United  States,  and  (3)  to  allege  a  fraudnleo: 
Intent  on  the  part  of  the  defendant 

(a)  Under  the  liberal  rules  of  pleadln; 
which  prevail  In  this  state,  no  indictmoit 
is  insufficient  because  of  any  defect  or 
imperfection  in  matter  of  form,  wblch  does 
not  tend  to  the  prejudice  of  the  substantial 
right  of  the  defendant  upon  the  merits. 
Wliile  the  statute  thus  dispenses  yrlth  certain 
formalities  which  were  essential  nnder  tbe 
old  system  of  pleading.  It  does  not  dispense 
with  the  essential  requirements  that  ttte 
charge  must  t>e  direct  and  certain  as  regards 
the  offense  and  the  particular  clrcnmstanc^ 
thereof.  SUte  v.  Cody,  65  Minn.  121,  67 
N.  W.  798 ;  SUte  v.  Howard,  66  Minn.  STQ. 
68  N.  W.  1096,  34  L.  R.  A.  178,  61  Am.  St 
Rep.  403;  State  v.  Clements,  82  Minn.  44S, 
85  N.  W.  234.  It  must  contain  sncb  a  sab- 
.Btantive  description  of  the  subject-matter  ai 
will  inform  the  accused  of  what  he  is  charged 
with  taking,  and  protect  him  against  I>eic! 
put  again  In  jeopardy  for  the  taking  of  tbe 
same  property.  State  v.  Anderson,  25  Mlna. 
66,  33  Am.  Rep.  455;  Bromberger  ▼.  U.  S. 
128  Fed.  346,  63  C.  C.  A.  78.  The  first  <*- 
jection  made  to  this  Indictment  Is  that  it 
does  not  sufficiently  de8crll>e  tbe  money 
which  It  is  alleged  that  the  defendant  ac- 
cepted. Under  the  strict  rules  of  criminal 
pleading,  it  is  possible  that  the  description 
of  the  money  in  this  Indictment  without  an 
allegation  of  want  of  further  knowledge  on 
the  part  of  the  grand  jury,  would  be  in- 
sufficient The  earlier  authorities  generally 
held  tliat  the  simple  statement  of  the  lar- 
ceny of  so  many  dollars,  or  so  many  dol- 
lars In  money,  without  a  further  description 
of  the  money,  was  insnfficlent  In  England, 
prior  to  St  14  ft  15  Vict  c  110,  i  la  passed 
In  1861,  It  was  necessary  to  specify  the 
particular  species  of  coin.  Rex  t.  Fey.  Rus 
ft  R.  482 ;  Rex  v.  Warshauer,  1  Mood.  C.  C 
466;  Archibald,  Grim.  Plead.  (23d  Ed.;  19iX<> 
p.  77.  Since  the  enactment  of  this  statute  it  is 
sufficient  to  describe  the  money  as  money  of  a 
designated  value.  Tbe  former  rule  bas  pre- 
vailed generally  in  this  country.  Brown  v. 
People,  29  Mich.  232 ;  State  v.  Longbottoms. 
11  Humph.  (Tenn.)  39;  Bishop,  New  Crim. 
Prac.  vol.  2,  {  703.  Massachusetts  seems  to 
have  been  the  only  state  to  adopt  a  mor^ 
liberal  rule  without  reference  to  statute 
(Com.  V.  Gallagher, '  16  Gray  (Mass.)  240: 
Com.  T.  Collins,  138  Mass.  483).  althousct 
a  similar  tendency  appeared  In  certain  casos 
In  other  states.  See  McKane  v.  State,  11 
Ind.  195;  Pyland  v.  State,  4  Sneed  (Tenn.i 
357.  See  particularly  the  following  rwent 
cases:  State  v.  Bartholomew,  69  N.  J.  Law. 
160,  64  Atl.  231;  Fay  v.  State  (Tex.  Or. 
App.)   70  S.  W.  744   ("seventeen  dollars  in 
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money,  each  of  the  Talne  of  one  dollar") ; 
Blaln  V.  State,  34  Tex.  Cr.  R.  448,  31  S.  W. 
S68;  Parrent  v.  State  (Tex.  Cr.  App.)  76 
8.  W.  474  ("seven  dollars  and  fifty  cents, 
:urrent  money  of  the  United  States  of  Amer- 
ica") ;  Berry  v.  State  (Tex.  Cr.  App.)  80 
S.  W.  630;  Rowland  v.  State  (Ala.)  37 
5o.  245;  Johnson  v.  State  (Ark.)  83  S.  W. 
357;  Wilson  t.  State  (Tex.  Cr.  App.)  72  S. 
W.  862. 

Upon  the  authority  of  the  modem  de- 
:islons  the  description  of  the  property  con- 
tained In  this  Indictment  Is  sufiSclently  defi- 
alte.  It  Is  certainly  sufficient  in  connection 
trith  the  rule  that  the  grand  jury  may,  with- 
in certain  limits,  give  such  a  description  of 
the  property  as  the  evidence  before  It  will 
justify  and  allege  that  further  particulars 
are  to  It  unknown.  Bishop,  New  Crlm. 
Prac:  vol.  1,  S  706;  Com.  v.  Sawtelle,  11 
Cnsh.  (Mass.)  142;  People  v.  Bogart,  36 
Cal.  245.  In  the  early  case  of  State  ▼. 
Hinckley,  4  Minn.  345  (GU.  261),  this  court 
held  bad  for  uncertainty  an  Indictment  for 
larceny  which  described  the  property  stolen 
as  "divers  bank  bills  amounting  In  the  whole 
to  the  sum  of  five  hundred  dollars,  and  of  the 
value  of  five  hundred  dollars."  There  was 
no  allegation  that  a  more  particular  de- 
scription of  the  bills  was  unknown  to  the 
Jury,  and  Mr.  Justice  Atwater,  after  citing 
numerous  antborltles,  said :  "It  is  not  denied 
but  that  the  certainty  required  by  the  auth- 
orities may  be  dispensed  with  In  one  case 
which  forms  an  exception  to  the  rule,  and 
which  is  allowed  for  the  necessity  of  the 
case  only,  and  in  no  respect  militates  against 
the  principle  above  stated.  That  case  is 
when  it  is  impossible  for  the  Jurors  to  state 
the  facts  with  legal  certainty  and  when 
that  fact  appears  in  the  Indictment  This 
Is  held  as  a  sufficient  excuse  for  the  omis- 
sion of  the  proper  averments,  and  is  allowed 
In  order  to  prevent  an  entire  failure  of 
Justice.  People  v.  Taylor,  3  Denio,  91; 
Ilasklns  V.  People,  16  N.  Y.  347.  In  this 
case  there' is  no  allegation  that  a  more  par- 
ticular description  of  the  bills  was  unknown 
to  the  Jurors ;  and,  indeed.  It  Is  not  probable 
that  such  an  allegation  could  have  been 
truthfully  made,  as  it  appears  from  the  case 
that  the  bills  and  coin  bad  been  reclaimed. 
Hence  there  would  seem  to  be  no  excuse  for 
the  omission  more  specifically  to  describe 
them."  State  v.  Taunt,  16  Minn.  109  (Gil. 
99)  ;  State  v.  Brln,  30  Minn.  522,  16  N.  W. 
406;  Haskhis  v.  People,  16  N.  Y.  344;  Ijav- 
arre  v.  State,  1  Tex.  App.  686;  Wharton, 
Crlm.  Law,  t  363.  In  People  v.  Dimmick, 
107  N.  Y.  13,  14  N.  B.  178,  the  property 
was  described  as  '^he  sum  of  four  thousand 
nine  hundred  and  seventy-five  dollars  in 
money  of  a  kind  and  description  to  the  grand 
Jury  unknown  and  a  more  particular  des- 
cription of  which  cannot  now  be  given,  of 
the  value  of  four  thousand  nine  hundred  and 
seventy-five  dollars."    Mr.  Justice  Earl  said : 


"There  never  was  a  time  In  the  history  of 
the  law  when  this  description  of  the  property 
would  not  have  been  held  sufficient  There 
was  the  best  description  which  could  have 
been  given.  The  kind  of  money  was  unknown. 
But  it  was  money,  currency,  a  circulating 
medium  of  some  kind,  and,  what  is  more 
important  it  was  of  the  value  named.  These 
allegations  were  sufficient  to  answer  all  the 
tests  of  the  Cod^  to  protect  all  the  rights  of 
the  defendant,  and  to  enable  the  court  to 
pronounce  Judgment  'according  to  the  rights 
of  the  case.'  "  The  allegation  that  a  more 
particular  description  of  the  money  Is  un- 
known to  the  grand  jury  cannot  under 
our  rule,  be  traversed  by  the  defendant 
State  ▼.  Taunt,  16  Minn.  109    (OH.  99). 

(b)  The  statute  refers  to  "any  money,  bank 
bills  or  notes,  or  certificates,  or  currency,  or 
other  notes,  checks,  bills  or  drafts  or  other 
paper  circulating  as  money."  The  indict- 
ment charges  the  acceptance  of  "certain  mon- 
ey, to  wit  $100.00,  the  property  of  the  said 
Peter  Edelkam,  good  and  lawful  money, 
current  as  such  under  the  laws  of  the  state 
of  Minnesota,  and  of  the  value  of  $100.00." 
The  appellant  contends  that  this  description 
of  the  money  is  Insufficient  because  it  de- 
scribes something  that  is  nonexistent  It 
will  be  observed  that  the  statute  does  not  re- 
fer to  money  current  under  the  laws  of  the 
United  States  or  of  the  state  of  Minnesota. 
The  words  "of  the  state  of  Minnesota"  have 
no  meaning  and  may  be  rejected  as  surplus- 
age. State  V.  Boomer  (Iowa)  72  N.  W.  424 ; 
State  V.  Finnegean,  127  Iowa,  286,  103  N.  W. 
155.  Unuer  the  indictment  the  state  was  re- 
quired to  prove  that  the  defendant,  under 
the  drcmnstances  described  in  the  statute, 
accepted  certain  money,  good  and  lawful  and 
current  in  the  state.  Money  includes  "what- 
ever is  lawfully  and  actually  current  in  buy- 
ing and  selling,  of  the  value  and  as  the  equiv- 
alent of  coin."  Miller  v.  Race,  1  Burr.  462 ; 
Crutchfleld  v.  Robins,  24  Tenn.  15,  42  Am. 
Dec.  417 ;  Klauber  v.  Bigerstaff,  47  Wis.  551, 
3  N.  W.  357,  32  Am.  Rep.  773.  "Current 
money"  means  money  which  passes  from 
band  to  band  and  from  person  to  person 
and  circulates  through  the  community. 
Stalworth  v.  Blum,  41  Ala.  319.  It  Is  syn- 
onymous with  "lawful  money."  Wharton  v. 
Morris,  1  Dall.  (Pa.)  125, 1  L.  Ed.  65.  What- 
ever is  intended  to,  and  does  actually,  circu- 
late as  money.  Coffin  v.  Hill,  1  Helsk  (Teun.) 
385.  Every  species  of  coin  or  currency.  Hop- 
son  V.  Fountain,  6  Humph.  (Tenn.)  140.  Law- 
ful money.  Black  v.  Ward,  27  Mich.  191,  15 
Am.  Rep.  162.  "Current  money,"  that  which 
Is  g^erally  used  as  a  medium  of  exchange. 
Bouvier,  Law  Diet  vol.  1,  p.  481.  In  Wll- 
bum  V.  Greer,  6  Ark.  255,  it  was  said  that 
the  term  "good  current  money  of  this  state" 
meant  current  coin  of  the  United  States.  It 
is  not  necessary  to  use  the  word  "current" 
in  such  an  indictment  Commonwealth  v. 
Gallagher,  16  Gray  (Mass.)  240;    People  v. 
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Green,  15  Cal.  612.  Nor  Is  It  necessary  to  al- 
lege that  tbe  money  Is  "lawful  money  of  the 
United  States."  Pe<^Ie  y.  Winkler.  0  Cal. 
234.  It  follows  that  tbe  contention  tbat  tbe 
indictment  Is  defective  because  it  describes 
tbe  money  as  current  under  tbe  laws  of  tbe 
state  of  Minnesota  Is  wltbout  merit,  as  tbe 
meaningless  words  may  be  rejected  as  sur^ 
plusage  and  the  remaining  allegation  proven 
by  evidence  of  the  acceptance  of  money  of  tbe 
character  which  ordinarily  circulated  in  tbe 
states 

(c)  The  contention  that  the  indictment  Is 
bad  because  It  does  not  allege  an  intent  on 
tbe  part  of  tbe  defendant  to  defraud  is  an- 
swered by  tbe  fact  that  tbe  statute,  under 
which  the  Indictment  was  drawn,  does  not 
make  such  Intent  an  essential  element  of  tbe 
crime.  Except  In  tbe  case  of  certain  statu- 
tory crimes,  an  act  to  be  criminal  must  be  ac- 
companied by  a  criminal  intent,  or  such  neg- 
ligence or  indifference  to  consequences  as  tbe 
law  regards  as  equivalent  to  criminal  intent 
So,  as  a  general  rule,  when  an  action  is 
prohibited  and  made  punishable  by  statute, 
tbe  crime  must  be  construed  In  tbe  light  of 
the  common  law  and  a  criminal  intent  is  nec- 
essary. Tbe  Legislature  may  forbid  tbe  do- 
ing of  an  act  and  make  its  commission 
criminal  without  regard  to  tbe  intention 
or  motive  of  tbe  doer,  and  if  such  appears 
to  be  tbe  legislative  purpose  tbe  courts  will 
give  it  ^ect.  State  v.  Heck,  23  Minn.  649 ; 
State  V.  Edwards,  94  Minn.  226. 102  N.  W.  697, 
69  L.  R.  A.  667 ;  Commonwealth  v.  Murphy,  165 
Mass.  66, 42  N.  E.  504,  30  L.  R.  A.  734,  52  Am. 
St.  Rep.  496 ;  Hnlsted  v.  State,  41  N.  J.  Law, 
552,  32  Am.  Rep.  247.  Certain  acts.  In  them- 
selves innocent  and  indifferent,  are  made  crim- 
inal when  done  under  circumstances  which  ex- 
perience has  taught  will  probably  result  in 
some  barm  which  the  law  seeks  to  prevent. 
As  stated  by  a  learned  historian  of  tbe 
criminal  law,  "it  would  be  a  mistake  to  sup- 
pose that  in  order  that  an  act  may  amount  to 
a  criiiie  the  offender  must  intend  to  commit 
the  crime  to  which  this  act  amounts,  but  be 
mu'^t  In  all  cases  Intend  to  do  tbe  act  which 
constitutes  tbe  crime."  Stephens,  Hist.  Crim. 
Law,  vol.  2,  p.  112.  In  Reg.  v.  Tolson,  23  Q. 
B.  D.  1C8,  16  Cox.  C.  C.  620,  the  court  said: 
"Although  prima  fade,  and  as  a  general 
rule,  there  must  be  a  mind  at  fault  before 
there  can  be  a  crime.  It  is  not  an  inflexible 
rule,  and  a  statute  may  relate  to  such  a  sub- 
ject-matter and  may  be  so  framed  as  to  make 
an  act  criminal,  whether  there  has  been  any 
Intention  to  break  tbe  law  or  otherwise  to  do 
wrong  or  not  •  *  •  Whether  an  enact- 
ment is  to  be  construed  in  this  sense,  of  with 
the  qualification  ordinarily  imported  into 
tbe  construction  of  criminal  statutes  that  there 
must  be  a  guilty  mind,  must,  I  think,  depend 
upon  the  subject-matter  of  tbe  enactment, 
and  tbe  various  circumstances  tbat  may  make 
tiie  one  construction  or  the  other  reasonable 
or  unreasonable."    Tbe  statute  under  which 


this  indictment  was  drawn  creates  a  Btatctrrr 
crime.  The  act  which  Is  forbidden  and  mii^ 
criminal  is  the  receiving  of  money  for  defc-^  r 
by  a  banker  when  he  knows,  or  has  good  r^- 
son  to  know,  that  the  bank  is  nnsafe  or  o- 
solvent  Tbe  prohibited  act  is  made  crin- 
Inal  without  reference  to  whether  the  per-": 
receiving  tbe  money  tntends  to  defraud  i:- 
depositor.  As  a  fraudulent  intent  is  not  t.- 
tbe  statute  made  an  essential  element  of  xl'. 
crime,  it  need  not  be  alleged  in  the  indii;!- 
ment  The  indictment  states  tbe  offense  b 
the  terms  and  language  of  tbe  statute,  izi 
in  a  case  of  this  character  It  is  tberef'?- 
sufflcient  McCutcbeon  v.  People,  69  IIL  9>: 
Meadowcroft  v.  People,  163  IIL  S6.  45  N.  L 
803,  35  L.  R.  A.  176,  64  Am.  St.  Rep.  447 
Bishop's  New  Crim.  Prac.  S  523 ;  Archit-aU 
Crim.  Plead.  Ev.  &  Prac.  (23d  Ed.)  p.  73. 

2.  Error  is  also  assigned  upon  tlie  follovit; 
instruction :    "If  one  is  a  banker,  or  a  perw: 
doing  a  banking  business,  and  receives  oa  de- 
posit the  money  of  his  customer,  it  is  to  \f 
presumed  tbat  he  knows  at  tbe  tlnae  of  fu-. 
deposlt  whether  or  not  he  Is  solvent.    At  i- 
events,  as  be  holds  himself  out  to  tbe  palJ. 
and  to  his  customer  as  being  possessed  af 
money  and  capital,  and  therefore  to  be  sait'.s 
trusted.  It  is  bis  duty  to  know,   and  be  is 
under  all  ordinary  circumstances    tmund  v- 
know,  that  he  is  solvent,  and  it  is  negligecv 
not  to  know  of  his  insolvency."     Portions  i.! 
this  instruction  were  not  particularly  a.pii2> 
able  upon  the  evidence,   and   illustrate  tt? 
unfortunate  custom  of  giving  unnecessary  ii- 
structlons,  which  may  tend  to  confuse  the  jnrr 
and  increase  the  probability  of  error;   bm. 
after  a  very  careful  examination  of  the  qoe^ 
tlons  involved,  we  are  satisfied   tbat  It  K 
substantially  correct    The  appellant  oonteD<i> 
that  the  state   was  required  to  prove  tbat  tbe 
defendant  and  his  bank  wer^  insolvent  aod 
that  the  defendant  had  actual  knowledge  of 
the  fact  when  he  received  the  deposit    Actiul 
knowledge  Is  alleged  In  the  indictment  tm 
under  the  statute  tbe  state  made  a  case  vb<n 
it  showed  that  the  defendant  kxlkw  or  "bad 
good  reason  to  know"  that  be  and  bis  bani 
were  insolvent.    It  was  not  required  to  $bov 
that  the  defendant  had  then  actual  knowl- 
edge tbat  be  was  Insolvent     It  was  suffi- 
cient If  it  showed  that  be  bad  good  reasto 
to  know  the  fact    Compliance  with  the  stat- 
ute would  sustain  the  allegation  of  the  in- 
dictment   There  Is  nothing  unreasonable  in 
the  rule  that  a  person  who  is  doing  business 
as  a  banker  is  presumed  to  know  whether  be 
is  solvent  or  insolvent    So  long  as  he  keep^ 
the  doors  of  his  bank  open,  and  thus  InTit<« 
the  public  to  deposit  mon^  with  him,  be  im- 
pliedly asserts  tbat  be  Is  solvent    But  tbe 
presumption  which  arises  under  such  condi- 
tion is  one  of  fact  and  not  of  law.    It  mesas 
simply  that  tbe  Jury  Is  entitled  to  draw  tbe 
inference  of  knowledge  from  the   disclosed 
relations  in  which  the  defendant  stood  to  tbe 
bank.    Tbe  ultimate  fact  which  the  state  ii 
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'equlred  to  establish  mnst  be  determined  In 
be    light   of  tbe  presumption,   aided  or  re- 
mtted    by   the  other  evidence  In  the  case. 
n  State  v.  Cadwallader  (Ind.  Sup.)  67  N.  E. 
>12,  It  was  held,  on  a  prosecunon  tor  rlolat- 
ng  a  statute  similar  to  this,  that  an  officer 
•ecelvlng  such  deposit,  taaving  been  president 
md  director  and  In  continuous  control  of  the 
lank  for  three  years  previous  to  the  receipt 
>f  the  deposits,  would  be  presumed  to  know 
>t  Its  Insolvency,  but  that  such  presumption 
oalgbt  be  rebutted  by  proof.    The  court  said: 
'The  very  object  or  purpose  of  the  statute 
Is   to    prevent  bankers,   brokers,   and   bank 
ofiSclals,  by  subjecting  them  to  a  criminal  pro- 
secution, from  receiving  deposits  when  their 
bank  Is  Insolvent    It  Is  certainly  evident  that 
tbe  solvency  or  Insolvency  of  a  banking  insti- 
tution Is  a  matter  which  may  be  eald  to  be 
peculiarly    within  the  knowledge  of  Its   di- 
rectors and  Its  other  managing  officers,  and 
it  may  therefore  be  presumed  that  its  direc- 
tory  and   other  managing  officials,  so  long 
as  they  continue  to  operate  the  bank,  know 
whether  It  Is  solvent  or  Insolvent.    •    •    • 
It    is    the    imperative    duty   of    such    offi- 
cers,  when  they  receive  deposits  from  the 
bank's    patrons,    to    know    that    tbe    bank 
is  solvent,   and  If,  under  the  circumstances, 
by    tbe    exercise    of    reasonable    diligence, 
sucb     fact    could    have    been   ascertained, 
If  by  the  exercise  of  such  diligence  In  mak- 
ing an  examination  and  inquiring  In  respect 
to  the  solvency  or  Insolvency  of  the  bank  Its 
true   condition  could   have  been   discovered, 
then  under  such  circumstances  the  presump- 
tion will  be  that  they  bad  knowledge  of  the 
bank's  condition  at  tbe  time  the  particular 
deposit  was  received."     So,  In  Meadowcroft 
V.  People,  163  111.  56,  45  N.  E.  303,  35  L.  R.  A. 
176,  54  Am.  St  Rep.  447,  tbe  court  said :    "If 
one  is  a  banker,  or  a  person  doing  a  banking 
business,  and  receives  on  deposit  the  money 
of  his  customer,  it  is  to  be  presumed  that  he 
knows,  at  the  time  of  receiving  such  deposit, 
whether  or  not  he  Is  solvent    At  all  events, 
as  he  holds  himself  out  to  the  public  and 
to  his  customers  as  being  possessed  of  money 
and  capital,  and  therefore  to  be  safely  trust- 
ed, It  Is  his  duty  to  know,  and  be  Is  under 
ordinary  circumstances  bound  to  know,  that 
he  Is  solvent,  and  It  is  criminal  negligence 
for  him  not  to  know  of  his  own  Insolvency." 
This  rule  is  consistent  with  the  general  prin- 
ciple that  a  person  is  presumed  to  know  what 
it  is  his  duty  to  Uiow.    Marshall  v.  F.  &  M. 
Savings  Bank,  85  Va.  683,  8  S.  E.  586,  2  L. 
R.    A.    534,    17   Am.    St    Rep.    84;    Savings 
Bank  v.   Wolfekuhler,  19  Kan.   64;  United 
States    V.    Houghton   (D.  C.)  14    Fed.    647  > 
Martin  v.  Webb,   110  U.  a  7.  8  Sup.  Ct 
428,  28  Lu  Ed.  49;   Williams  V.  McKay,  40  N. 
J.  Eq.  189,  63  Am.  Rep.  775. 

State  V.  Dunning  (Iowa)  107  N.  W.  927, 
upon  which  the  appellant  relies  seems  to  us 
to  rest  upon  an  unnecessarily  strict  construe- 
tloQ  of  tbe  statute.    However  that  may  be. 


it  was  decided  under  a  statute  which  dif- 
fers materially  from  the  one  under  which  this 
Indictment  was  drawn.  Section  1885,  C!ode 
Iowa  ^897,  provides:  "If  any  such  bank, 
banking  house,  exchange  broker,  deposit  of- 
fice, firm,  company,  corporation  or  person, 
shall  receive  or  accept  on  deposit  any  such 
deposits,  as  aforesaid,  when  Insolvent,  any 
owner,  officer,  director,  cashier,  manager, 
member  or  person  knowing  of  such  Insolvency, 
who  shall  knowingly  receive  or  accept,  be 
accessory,  or  permit,  or  connive  at  receiving 
or  accepting  on  deposit  therein,  or  thereby, 
any  such  deposits,"  etc.,  shall  be  guilty  of 
felony.  It  will  be  noted  that  this  statute 
In  terms  applies  to  persons  who  know  of  such 
insolvency.  The  Supreme  Ciourt  of  Iowa 
said  that  the  precise  point  of  the  objection 
was  "that  the  Instruction  authorized  a  convic- 
tion if  tbe  Jury  should  find  that  the  defend- 
ant, as  a  reasonable  and  prudent  man,  ought 
to  have  known  that  the  bank  was  insolvent 
when  the  particular  deposit  was  received." 
The  Minnesota  statute  makes  the  offense  the 
accepting  of  the  deposit  when  the  bank  Is 
unsafe  or  Insolvent  and  that  fact  is  either 
known  to  the  banker  or  he  has  good  reason 
to  know  it"  The  words  "has  reason  to  know," 
as  here,  used,  must  be  given  force  and  ef- 
fect They  materially  enlarge  the  scope  of 
the  obligations  of  the  banker,  and  make  him 
responsible  for  what  he  has  good  reason  to 
know  as  well  as  what  he  actually  knows. 
If  he  has  good  reason  to  know  that  the  bank 
Is  unsafe  or  Insolvent  when  he  receives  the 
deposit,  he  Is  charged  with  full  knowledge 
of  the  fact  A  man  has  good  reason  to 
know  all  facts  of  which  he  would  have  ac- 
quired actual  knowledge,  had  he  Investigated 
conditions  which  were  suggested  by  circum- 
stances which  were  known  to  blm.  These 
words  In  the  statute  were  evidently  Inserted 
for  the  purpose  of  preventing  a  person  char- 
ged with  a  violation  of  the  statute  from  plead- ' 
Ing  want  of  knowledge  of  the  things  con- 
nected with  his  business  which  it  is  his  duty 
to  know.  The  burden  is  upon  him  to  disclose 
circumstances  which  excuse  bis  want  of 
knowledge.  The  reference  in  tbe  charge  to 
negligence  must  be  read  in  connection  with  the 
whole  charge,  from  which  It  is  perfectly  clear 
that  the  jury  could  not  have  been  mieded. 

The  Instruction  with  reference  to  the  right 
of  the  Jury  to  disregard  the  uncorroborated 
evidence  of  a  witness  who  has  sworn  falsely 
with  reference  to  any  particular  fact,  was 
not  strictly  accurate;  but  under  the  rule  stat- 
ed in  Dnilemand  v.  Janney,  51  Minn.  514,  53 
N.  W.  803,  as  explained  in  State  v.  Hender- 
son, 72  Minn.  74,  74  N.  W.  1014.  the  atten- 
tion of  the  court  should  have  been  called  to 
the  omission  of  the  words  "knowingly  and 
willfully."  As  this  was  not  done,  the  error 
was.  not  available.  The  evidence  was  suffi- 
cient to  Justify  the  jury  In  finding  that  the 
bank  was  Insolvent. 

We  have  carefully  considered  all  the  assign- 
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ments  of  error,  and  find  nothing  erroneons 
therein  which  is  legally  prejudicial  to  the 
rights  of  the  defendant 

The  order  and  Judgment  appealed  fi»m  are 
therefore  affirmed. 


STATE  V.  EVANS  et  aL 
(Supreme  Court  of  Minnesota.    Sept.  7,  1906.) 

Mines  and  Minebau  —  Minkbal  Ijeasks  — 
Agkicultural  and  School  Lakus  — Con- 
stitutional Law. 

Chapter  22,  p.  6S,  of  the  Law*  of  188» 

and  the  amendments  thereto,  providing  for  the 

issuance  of  mineral  leases  and  contracts,  are 

const!  tutionaL 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  St  Louis 
County;   Homer  B.  DIbell,  Judge. 

Action  by  the  state  against  Mabel  Evans 
and  others.  Judgment  for  defendants,  and 
the  state  appeals.    Affirmed. 

Edward  T.  Young,  Atty.  Gen.  (W.  B.  Doag- 
las,  of  counsel),  for  the  State.  Washburn, 
Bailey  &  Mitchell,  Davis,  Kellogg  &  Sever- 
ance, and  Joseph  B.  Cotton,  for  respondents. 

START,  O.  J.  This  action  was  brought  in 
the  district  court  of  the  county  of  St  Louis 
to  set  aside  a  certain  mineral  lease  and  con- 
tract dated  December  30,  1902  and  Novem- 
ber 20,  1903,  issued  on  behalf  of  the  state 
by  Its  land  commissioner  to  the  defendant 
Mabel  Evans,  on  the  alleged  grouqd  that 
they  were  obtained  by  fraud  and  conspiracy, 
and  further,  that  the  statute  purporting  to 
authorize  the  execution  of  mineral  leases  on 
behalf  of  tlie  state  is  unconstitutional.  The 
trial  court  found  that  the  allegations  of 
fraud  and  conspiracy  were  not  sustained  by 
the  evidence;  that  the  mineral  lease  and  con- 
tract In  this  case  were  made  on  behalf  of 
the  state  pursuant  to  the  statute,  and  in 
accordance  with  the  ordinary  course  of 
business  of  Its  land  department  but  there 
was  no  public  sale  thereof  or  prior  appraise- 
ment; that  the  lease  and  contract  related  to 
86.65  acres  of  land,  acquired  by  the  state 
under  the  swamp  land  act  known  as  "lot  1 
in  section  6,  township  58%,  range  17"  in  the 
county  of  St  Louis,  which  was  then  entirely 
unexplored,  and  undeveloped;  that  the  lessee 
by  the  lease  was  authorized  to  enter  upon  the 
land  for  the  purpose  of  prospecting  for  Iron 
ore  thereon,  and  the  contract  was  In  the  form, 
and  contained  the  provisions  required  by  the 
statute.  The  trial  court  further  found  that  the 
term  "merchantable  shipping  iron  ore" 
means  iron  ore,  whidi,  at  the  time  it  Is 
mined,  can  be  mined,  shipped,  and  sold  at  a 
profit:  its  merchantability  varies  from  time  to 
time,  and  that  all  the  mines  in  Minnesota  con- 
tain both  merchantable  and  nonmercliant- 
able  ore;  that  under  the  mineral  con- 
tract here  in  question  the  land  has  been 
partially  explored,  showing  that  merchant- 
able and  nonmerchantable  ore  exists  therein, 
the  extent  whereof  is  not  known,  and  that 


aside  from  the  minerals  and  mineral  ri^ti 
therein,  the  value  of  the  land  does  not  ex- 
ceed $10  per  acre;  that  since  the  adopt-oo 
of  the  mining  lease  law  of  1889,  the  statr. 
through  its  land  commissioner,  has  isscsd 
4,313  mineral  leases  upon  its  swamp  and 
school  lands  for  which  it  has  been  paid  tb« 
sum  of  $109,62&50;  that  it  has  executed  OC 
mineral  contracts  on  such  lands  for  wbiJ) 
it  has  been  paid  the  sum  of  $178300  b 
annual  rentals  where  ore  was  not  mined;  and 
that  it  has  been  paid  $.542,281.96  in  royalU^' 
on  ore  mined  and  removed  under  snch  min- 
eral contracts;  that  since  the  enactment  o( 
the  law  private  parties  have  expended  d>'. 
less  than  $13(X),000  in  exploratory  and  pre- 
liminary work  preparatory  to  taking  act 
and  removing  Iron  ore  from  state  lands  » 
leased,  in  some  cases  preparatory  to  muiic* 
operations  which  may  extend  over  a  period  cf 
years,  and  more  than  $1,100,000  has  be«L 
paid  by  individuals  and  corporations  upoc 
the  purchase  and  transfer  of  snch  mineral 
contracts  after  the  lands  covered  by  sndi 
contracts  had  been  explored  at  large  ex- 
pense, and  ore  discovered  therein;  and  that 
all  of  such  things  have  been  done  in  reliac(» 
upon  the  validity  of  the  mineral  lease  lav 
and  the  construction  placed  upon  the  pnv 
visions  of  the  (Constitution  respecting  tl^ 
management  and  disposition  of  the  stat^ 
school  and  swamp  lands,  since  the  enactment 
of  the  law,  by  the  departments  of  the 
government  of  the  state  and  people  thereof, 
during  which  time,  and  until  the  commence- 
ment of  this  action,  the  constitutionality  of 
the  law  has  not  been  questioned.  As  a  con- 
clusion of  law,  the  trial  court  found  the  stat- 
ute authorizing  the  execution  of  the  mineral 
lease  and  contract  constitutional,  and  denied 
the  state  any  relief  in  the  premises.  Judg- 
ment was  so  entered  from  which  the  state 
appealed. 

The  facts  found  are  not  here  challenged, 
and  the  sole  question  for  our  decision  is 
whether  the  mineral  lease  statute  violates  tlie 
Constitution  of  the  state,  wliich  provides  that 
no  portion  of  the  school  or  swamp  lands  of  the 
state  shall  be  sold  otherwise  than  at  public 
sale.  The  statute  (I^iaws  18S9,  p.  68,  c.  22,  as 
amended  by  Laws  1895,  p.  227,  c.  105;  Laws 
1897,  p.  578,  c.  312,  and  Laws  1903,  pp.  S»\ 
5C2,  chapters  225  and  317),  was  substantially 
re-enacted  by  Rev.  Laws  1905,  SS  2483-2495. 
The  salient  provisions  of  this  statute  are 
these:  The  state  reserves  for  its  own  use  all 
the  iron  and  other  minerals  in  all  lands 
owned  by  it  To  encourage  the  development 
of  mineral  deposits  on  land  of  the  state,  the 
land  commissioner  Is  authorized  to  Issue,  on 
application  and  payment  of  $25  therefor,  a 
permit  or  license  which  authorizes  the  hold- 
er thereof  to  enter  upon  the  land  therein  de- 
scribed, for  the  purpose  of  prospecting,  ex- 
amining, and  sinking  test  pits  for  iron  ore. 
The  permit  expires  by  express  limitation  In 
one  year  from  Its  date.  The  holder  of  this 
first  lease  or  prospecting  permit  has  the  riglit 
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t  any  time  prior  to  Its  expiration  to  receive 
rem  the  land  commissioner  a  mining  con- 
ract  or  lease,  whereby  the  state  leases  the 
and  to  such  holder  for  the  term  of  50  years 
or  the  purpose  of  exploring,  mining,  taking 
lUt,  and  removing  therefrom  the  merchant- 
ible  iron  ore  there  found,  with  the  right  to 
trect  and  maintain  all  necessary  structures 
ind  appliances  necessary  for  mining  and 
•emoving  the  iron  ore.  The  lessee  Is  re- 
luired  to  pay  an  annual  rental  of  $100  until 
he  expiration  of  the  time  within  which  the 
irst  1,000  tons  of  ore  is  to  be  mined,  which 
nust  be  done  within  five  years  after  the 
H>mpletion  of  a  railroad  within  one  mile  of 
:be  land,  and  annually  thereafter  he  must 
>ay  a  royalty  of  25  cents  per  ton  on  all  Iron 
mined  and  removed  from  the  land,  such 
royalty  to  be  paid  annually  on  at  least  5,000 
tons  whether  that  amount  is  mined  or  not. 
The  lessee  is  also  required  to  open,  use,  and 
woric  the  mines  in  such  manner  as  is  usual 
In  skillful  n^Inlng  operations  by  the  proprie- 
tors thereof,  and  to  pay  the  taxes  assessed 
against  the  land,  the  Improvements  thereon, 
and  the  iron  ore,  the  same  as  If  he  were  the 
owner  In  fee  of  the  leased  land.  The  state 
reserves  the  timber  on  the  land  with  the 
right  to  sell  and  dispose  of  It  In  case  copper 
or  any  valuable  mineral  other  than  Iron 
should  be  discovered  on  the  land,  the  condi- 
tions on  which  it  may  be  mined  may  be 
agreed  upon  by  the  parties  or  by  a  reference 
to  arbitrators.  The  right  of  re-entry  for  con- 
dition broken  Is  reserved  by  the  state.  No 
provision  is  made  by  the  statute  for  any 
public  sale  of  leases;  but  In  cases  where 
there  are  two  or  more  applicants  for  a  pros- 
pecting permit  for  the  same  land,  provision 
is  made  for  Its  sale  to  the  applicant  who  is 
the  hifi^est  bidder  therefor.  Is  this  method 
of  developing  and  disposing  of  the  iron  ore 
on  state  lands  prohibited  by  the  Constitu- 
tion? It  is  the  contention  of  counsel  for  the 
state  that  the  question  must  be  answered 
In  the  affirmative,  because  the  statute  In 
legal  effect  provides  for  a  sale  of  a  portion 
of  the  state  lands  at  private  sale  at  a  price 
fixed  by  the  Lieglslature. 

The  mineral  lease  here  In  question  Is  for 
a  tract  of  swamp  land,  but  by  the  amendment 
of  1S81  to  section  2  of  article  8  of  our  state 
Constitution,  the  sale  of  all  swamp  lands 
of  the  state  was  placed  under  the  same  and 
no  greater  limitations  than  the  sale  of  school 
lands.  If  the  provision  as  to  the  sale  of 
swamp  lands  had  been  in  the  form  of  an  In- 
dependent amendment  to  the  Constitution, 
there  might  have  been  some  question  as  to  its 
true  meaning.  It  is,  however,  an  amendment 
to  the  particular  section  of  the  Constitution 
prohibiting  the  sale  of  school  lands,  except 
at  public  sale,  and  providing  for  the  invest- 
ment and  preservation  of  the  fund  arising 
from  any  sale  or  other  disposition  thereof. 
It  is  quite  obvious  from  a  reading  of  the 
whole  section,  as  amended,  that  the  purpose 
of  the  amendment  was  to  place  swamp  lands 


as  to  a  sale  thereof  on  the  same  basis  as 
school  lands,  and  not  to  Incorporate  in  the 
Constitution,  by  the  use  of  general  language, 
statutory  provisions  as  to  the  details  for  the 
sale  of  school  lands.  This  mineral  lease 
statute  does  not  purport  to  deal  with  agricul- 
tural lands,  hence  section  15,  art  1,  of  the 
Constitution,  declaring  void  all  leases  of 
agricultural  land  for  a  longer  period  than 
21  years,  has  no  application  to  the  question 
under  consideration.  Minneapolis  Mill  Co. 
V.  Tiffany,  22  Mhin.  463. 

It  follows,  then,  that  the  statute  Is  consti- 
tutional, unless  It  provides  for  a  sale  of  the 
school  and  swamp  lands  of  the  state  within 
the  meaning  of  section  2,  art  8,  of  the  Con- 
stitution, wMch  provides  In  effect  that  the 
proceeds  of  school  lands  shall  remain  a  per- 
petual school  fund;  that  no  portion  of  such 
lands  shall  be  sold  otherwise  than  at  public 
sale,  that  Is  to  the  highest  bidder  at  auction; 
that  the  principal  of  all  funds  arising  from 
sales  or  other  disposition  of  such  lands  shall 
forever  be  preserved  Inviolate  and  undimin- 
ished; and  that  the  income  arising  from  the 
lease  or  sale  of  lands  shall  be  distributed  to 
the  different  townships  of  the  state  hi  pro- 
portion to  the  number  of  scholars  in  each. 
It  is  to  be  noted  that  the  only  limitation  up- 
on the  imquestioned  power  of  the  Legislature, 
In  the  absence  of  constitutional  restrictions, 
to  dispose  of  the  public  domain  as  It  sees  fit, 
relates  solely  to  a  sale  of  the  lands,  and  that 
the  right  to  lease  or  otherwise  dispose  of  the 
land  is  not  prohibited  but  expressly  recog- 
nized by  the  Constitution.  See  Smith's  Minn. 
Cons.  Debates,  438.  The  presumption  that 
the  Legislature  had  the  power  to  pass  the 
statute  in  question  and  that  it  Is  constitu- 
tional is  conclusive,  unless  it  is  clear  that 
the  method  adopted  by  the  Legislature  for 
the  development  and  disposition  of  the  min- 
eral resources  of  the  state  is  prohibited  by 
this  section  2,  art  8,  of  the  Constitution. 
The  purpose  of  the  provision  prohibiting  a 
sale  of  any  school  lauds  except  at  public 
sale  is,  as  stated  by  counsel  for  the  state,  to 
foster  and  conserve  the  school  fund,  to  pre- 
vent school  lands  from  being  sold  at  an  in- 
adequate price,  and  to  secure  competition 
therefor,  and  to  guard  against  favoritism  In 
the  disposition  thereof.  The  framers  of  our 
Constitution,  instructed  by  the  experience 
of  other  states  that  had  disposed  of  their 
school  lands  at  from  25  to  50  cents  per  acre, 
and  had  frittered  away  the  proceeds  thereof 
by  unwise  legislation  (see  Smith's  Minn.  Cons. 
Debates,  440,  and  Andrews  Minn.  Cons.  De- 
bates, 252),  wisely  placed  this  prohibition  In 
the  Constitution.  This  purpose  of  the  master- 
ful Qien,  who  wisely  organized  and  faith- 
fully fostered  the  educational  Institutions  of 
our  state,  must  not  be  Impaired  by  any  tech- 
nical construction  of  this  constitutional  pro- 
vision. On  the  other  hand,  if  the  statute 
providing  for  mineral  leases  is  not  clearly 
within  the  prohibition.  It  must  be  held  to 
be  valid.    The  pivotal  question  is,  whether 
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tbe  prohibition  tbat  no  portion  of  the  school 
or  swamp  lands  of  the  state  shall  be  sold 
otherwise  than  at  public  sale  Includes  min- 
eral leases  of  the  kind  authorized  by  the 
statute.  The  term,  no  portion  of  tbe  lands, 
as  used  in  the  Constitution,  does  not  refer  to 
tbe  separate  substance  or  product  of  a  par- 
ticular tract  of  land.  The  prohibition  is 
general  In  its  terms,  and  provides  tbat  no 
part  of  tbe  school  lands,  that  is,  none  of  them, 
shall  be  sold  otherwise  than  at  public  sale. 
Any  other  construction  would  be,  not  only  con- 
trary to  the  plain  Import  of  the  worus  used, 
but,  also,  contrary  to  the  practical  construc- 
tion thereof  by  the  first  Legislature  assembled 
after  the  adoption  of  tbe  Constitution,  as 
evidenced  by  a  statute  providing  for  the  sale 
of  grass  on  school  lands,  which,  until  sev- 
ered, is  a  part  of  tbe  land.  Kirkeby  v.  Erick- 
8on,  90  Minn.  299,  96  N.  W.  705,  101  Am.  St. 
Rep.  411;  Gen.  Laws  1868,  p.  135,  c.  68,  S  1. 

Again,  by  Gen.  Laws  1803,  p.  50,  c.  12,  $  8, 
the  commissioner  of  the  land  ofilce  was 
authorized  to  sell  from  year  to  year  tbe  right 
to  cut  grass,  gather  cranoerriea,  and  make 
maple  sugar  upon  the  scnool  lands  of  tbe 
fltate.  See  Gen.  St.  1866,  c.  38,  S  51,  and 
Rev.  T>aws  1005,  i  2440.  The  term  sale,  as 
ordinarily  used,  and  as  It  is  used  In  the  Con- 
stitution In  reference  to  tbe  disposition  of 
school  lands,  means  the  transfer  of  tbe  abso- 
lute or  general  property  In  tbe  thing  sold. 
In  determining  whether  a  mineral  lease  ot 
the  kind  here  In  question  Is  a  sale,  neither 
tbe  name  nor  form  given  to  It  by  the  statute 
is  controlling.  The  legal  effect  of  tbe  trans- 
action determines  Its  classification,  not  Its 
form.  Morrison  v,  Ry.  Co.,  63  Minn.  75,  65 
N.  W.  141,  SO  L.  R.  A.  646.  In  the  case 
cited,  which  was  approved  In  County  of 
Traverse  v.  Ry.  Co.,  73  Minn.  426,  76  N.  W. 
217,  It  was  held  that  a  lease  of  a  rail- 
road. Including  its  right  of  way,  for  999 
years,  was  not  a  sale  of  the  right  of  way. 
The  specific  contention  of  the  state  Is  that 
the  mineral  leases  and  contracts  authorized 
by  the  statute,  if  names  and  forms  be  dis- 
regarded, are.  In  their  legal  effect,  a  sale  of 
all  of  the  Iron  ore  In  place  on  or  In  the  land 
demised,  which  is  a  distinct  part  thereof; 
that  such  sale  of  the  ore  necessarily  contem- 
plates the  consumption  of  a  portion  of  the 
land  and  the  possible  exhaustion  of  substan- 
tially all  of  value  In  It,  and  that  such  a 
transaction  is,  essentially,  a  sale  of  a  por- 
tion of  the  land,  and  not  a  lease  of  it.  The 
contention  of  the  state  tbat  Iron  ore  In  place 
Is  a  part  of  the  land,  that  there  may  be  a 
separate  ownership  of  the  surface  and  tbe 
minerals  of  land,  tbat  the  mineral  leases  in 
question  create  an  interest  in  tbe  laiuf,  and 
tbat  contracts  with  reference  to  iron  ore  In 
place  are  within  the  statute  of  frauds,  must 
be,  and  is,  conceded.  However,  it  by  no 
means  follows  from  this  concession  that  the 
mineral  leases  authorized  by  the  statute  are 
In  legal  efTect  a  sale  of  the  land  within  the 


meaning  of  the  Constitution,  for  many  of  the 
matters  conceded  are  common  to  sales  slI 
leases  of  real  estate.  The  gnestion  of  tbe 
validity  of  such  leases  involves  a  consida- 
atlon  of  the  law  applicable  thereto,  and  ttie 
means  of  obtaining  a  revenue  from  mise* 
as  they  existed  at  the  time  of  tbe  adoptli>i 
of  our  state  Constitution.  We  have  bcr^ 
greatly  aided  In  such  consideration  by  tbe 
exhaustive  citation  and  able  analysis  of  :be 
adjudged  cases  in  tbe  briefs  of  counsel  far 
the  respective  parties.  The  costonaary  meth- 
od of  developing,  working,  and  obtaining  prof- 
its from  mineral  lands,  at  tbe  time  of  t2i* 
adoption  of  our  Constitution,  was,  by  means 
of  mineral  leases  similar  to  those  in  que^tir.:!. 
Tbe  removal  of  ore  from  the  demised  la&l 
was  not  deemed  waste,  but  a  legal  and  rea- 
sonable way  of  securing  the  profits  of  tte 
land.  The  lessee  for  life  or  years  of  land 
was,  by  the  common  law,  authorized  to  o:- 
erate  and  take  the  profits  of  open  mines,  al- 
though tbe  lease  was  silent  as  to  mines,  bot 
he  could  not  open  new  mines  even  •when  tbe 
land  was  let  with  the  mines;  If,  howert:. 
the  land  was  let  with  the  mines,  and  there 
were  then  no  open  mines  on  tbe  land,  the  Ir^ 
see  might  open  new  mines  and  take  the  prt-f- 
Its  thereof.  Coke  upon  Littleton,  53b;  Ckgj 
V.  Rowland,  Ij.  R.  2  Eq.  160. 

The  conclusion  to  be  drawn  from  tbe 
English  cases,  as  clearly  and  correctly  stat«l 
by  the  learned  trial  Judge,  is  this:  "Tliat 
from  the  very  beginning  tbe  rights  of  tbe  nmn 
who  owned  the  land,  and  of  the  man  wbo 
took  the  minerals  from  it,  were  worked  out 
through  the  law  of  tenancy,  without  the  aid 
of  tbe  law  ot  sales.  That  it  was  never  a 
conception  of  the  law  that  the  man  who 
took  away  the  mineral  got  bis  title  throuiib 
a  sale  by  the  owner  of  tbe  land;  but  tbe 
theory  was  that  tbe  mineral  was  tbe  product 
of  the  use  for  which  rent  was  paid,  end  that 
the  tenant  got  bis  title  to  bis  mineral  by  u 
appropriate  use  of  the  demised  premises. 
Tbat  it  never  was  a  circumstance  of  sis- 
nificance  tbat  the  use  of  tbe  demised  premis- 
es. In  accordance  with  the  Intent  of  tbe  par- 
ties and  in  accordance  with  the  nature  of  tbe 
use  to  which  they  could  be  put,  resnlted  In 
the  gradual  consumption  or  even  exbanstioa 
of  the  portion  of  the  land  of  chief  worth.' 
A  consideration  of  the  cases  in  this  country 
leads  to  a  like  conclusion.  The  propriety 
of  a  lease  for  the  purpose  of  developln? 
and  working  mines  is  recognized  by  aU  of 
the  cases,  and  the  rule  established  by  tbe 
great  weight  of  authority  that  such  leases 
do  not  constitute  a  sale  of  any  part  of  tbe 
laud,  and,  further,  tbat  iron  or  other  mate- 
rials derived  from  tbe  usual  operation  of 
open  mines  or  quarries,  constitute  the  rents 
and  profits  of  the  land,  and  belong  to  tbe 
tenant  for  life  or  years,  and  to  tbe  mortgngor 
after  sale  on  foreclosure  and  before  tbe 
expiration  of  tbe  time  for  redemption.  Tbe 
rule,   however,   has  no   application   to  un- 
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opensd  mines  In  tbe  absence  of  a  contract; 
express  or  implied,  for  opening  and  leasing 
them.  See  Diamond  Iron  Co.  v.  Buckeye  Co., 
70  Minn.  500,  78  N.  W.  507;  United  States  v. 
Gratolt,  14  Pet  (D.  S.)  526,  10  L.  Ed.  573; 
Raynolds  t.  Hanna  (C.  C.)  55  Fed.  783; 
Traer  v.  Fowler  (a  O.  A.)  144  Fed.  810; 
Tennessee  Oil  Co.  v.  Brown,  131  Fed.  696, 
65  0.  C.  A.  524;  Gartslde  v.  Outley,  58  111. 
210,  11  Am.  Rep.  58 ;  Consolidated  Coal  Co. 
V.  Pters,  160  III.  844,  87  N.  E.  937;  Lenfers 
T.  Henke,  73  111.  405,  24  Am.  Rep.  263;  Genet 
V.  Delaware  Co.,  136  N.  Y.  593,  32  N.  B. 
'1078,  19  L.  R.  A.  127;  Ganter  v.  Atkinson, 
85  Wl9.  48;  Brown  v.  Beecher,  120  Pa.  590, 
15  Atl.  608;  Neel  v.  Neel,  19  Pa.  323;  Owlngs 
V.  Emery,  6  GUI  (ild.)  260;  Harlow  v.  Iron 
Co.,  36  Mich,  iwu;  Ward  v.  Iron  Co.,  47  Mich. 
63,  10  N.  W.  109;  Oalnes  v.  Iron  Co.,  33  N.  J. 
Eq.  603;  Knight  v.  Indiana  Co.,  47  Ind. 
105,  17  Am.  Rep.  692;  Lacey  v.  Newcomb, 
95  Iowa,  287,  63  N.  W.  704;  Austin  v. 
HuntSTlUe  Coal  Co.,  72  Mo.  535,  37  Am.  Rep. 
446. 

In  view  of  the  use  of  mining  leases 
for  centuries  as  a  means  whereby  mines  have 
been  opened  and  worked  and  the  law  applic- 
able to  such  leases,  there  can  be  no  fair 
doubt  that  If  there  were  open  mines  upon 
any  of  the  school  or  swamp  lands  of  the  state, 
it  could  lease  the  mines,  and  authorize  the 
lessee  to  mine  and  remove  the  ore  upon  pay- 
ment of  a  royalty.  And,  further,  that  such 
leasing  of  the  mines  would  not  be  a  sale 
within  the  meaning  of  tbe  constitutional 
prohibition  of  a  sale  of  any  portion  of  such 
lands.  We  do  not  understand  that  this  con- 
clusion is  contested  by  the  state.  Again 
there  Is  no  constitutional  limitation  upon  the 
power  of  tbe  Legislature  to  provide  for  the 
exploration  by  the  state  of  its  own  lands 
for  Iron  ore,  and  for  tbe  opening  of  mines 
in  case  ore  be  found  thereon.  Such  action 
by  tbe  state  would  not  constitute  a  work 
of  Internal  Improvement  within  the  mean- 
ing of  the  constitutional  prohibition  that  "the 
state  shall  never  contract  any  debts  for  works 
of  Internal  Improvement  or  be  a  party  to 
carry  on  such  works."  Rippe  v.  Becker,  56 
Minn.  100,  57  N.  W.  331,  22  D.  R  A.  857. 

If,  then,  the  state  may  explore  its  lands, 
and,  when  Iron  ore  is  found  thereon,  open 
tbe  mines,  and  then  lease  them,  tbe  distinc- 
tion between  open  and  unopen  mines  would 
seem  to  be  immaterial,  so  far  as  the  question 
of  tbe  constitutionality  of  this  mineral  lease 
statute  is  concerned.  In  view  of  this  cus- 
tom of  obtaining  a  revenue  from  mines  by 
means  of  mineral  leases  and  the  law  govern- 
ing them.  It  is  fair  to  Infer  that  such  dis- 
position of  minerals  would  have  been  express- 
ly prohibited  by  the  Con.<ititutlon  if  It  had 
been  tbe  intention  to  forbid  it.  There  was 
a  statute  at  the  time  the  Constitution  was 
framed  providing  for  the  organization  of 
mining  corporations.  Rev.  St.  1851.  c.  40,  S  1. 
The  court  will  take  Judicial  notice  of  the 
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fact  that  iron  ore  is  found  only  In  a  limited 
portion  of  tbe  school  and  swamp  lands  of 
tbe  state,  and  that  the  existence  of  such 
ore  on  any  particular  tract  of  land  can  only 
be  definitely  ascertained  by  the  expenditure 
of  large  sums  of  money  In  exploration,  and 
In  sinking  test  pits,  without  any  certainty 
that  ore  will  be  found.  This  fact  emphas- 
izes the  difference  between  standing  timber 
and  the  proper  method  of  disposing  of  It. 
and  Iron  ore  and  the  disposition  of  It  Stand- 
ing timber  is  upon  tbe  surface  of  the  earth. 
It  may  be  accurately  scaled,  and  the  quan- 
tity and  value  thereof  readily  ascertained. 
A  sale  of  standing  timber  at  public  auction, 
unlike  the  sale  of  supposed  ore  hidden  In  tbe 
interior  of  the  earth,  is  not  a  lottery,  but  a 
certainty.  There  is  no  necessity  in  the  case 
of  standing  timber,  In  order  to  make  a  prac- 
ticable and  profitable  disposition  thereof,  to 
resort  to  a  lease  of  the  land,  for  the  purpose 
of  exploring  for  timber  and  removing  it  If 
found,  on  payment  of  a  stipulated  royalty  per 
thousand  feet.  Such  a  lease  would  be  ab- 
surd, and  unknown  to  the  law.  Hence,  tbe 
suggested  anology  between  the  leasing  of 
an  unopened  mine  and  the  sale  of  standing 
timber  is  not  entirely  relevant  It  also  fol- 
lows that  tbe  state,  If  It  desired  to  realize 
from  Its  mineral  resources,  was  under  the 
practical  necessity  of  either  undertaking 
the  work  of  discovering  iron  ore  on  Its  lands 
and  opening  mines  where  ore  was  found,  or 
secure  the  doing  of  such  work  by  Individual 
enterprise,  by  offering  to  tbe  successful  ex- 
plorer tbe  exclusive  right  to  a  mineral  lease 
of  tbe  land  on  such  liberal  terms  as  would 
be  likely  to  Induce  parties  to  assume  the  pe- 
cuniary risks  Involved  In  such  ventures. 
The  state  chose  the  latter  course,  and  the 
Legislature  In  accordance  with  tbe  custom  in 
such  cases  for  centuries,  which  must  have 
been  known  to  the  framers  of  the  Consti- 
tution, passed  the  mineral  lease  statute  In 
question.  It  has  been  before  this  court 
In  tbe  following  cases.  Whiteman  v.  Sever- 
ance, 46  Minn.  495,  49  N.  W.  255;  Johnson 
V.  Merritt,  50  Minn.  303,  52  N.  W.  863 ;  Baker 
V.  Jamison,  54  Minn.  17,  55  N.  W.  749 ;  State 
ex  rel.  v.  Iverson,  92  Minn.  355,  100  N.  W. 
91. 

In  each  of  the  cases  the  constitutionality 
of  the  statute  was  Impliedly  assumed,  no 
question  to  tbe  contrary  having  been  sug- 
gested by  either  court  or  counsel.  If  there 
be  any  fair  doubt  as  to  the  constitutionality 
of  this  statute,  the  practical  construction 
given  to  It,  by  tbe  departments  of  the  state 
government  Including  Its  legal  department, 
and  by  Investors  who  have  parted  with 
their  money  on  the  invitation  of  the  state, 
and  In  reliance  upon  the  validity  of  the  stat- 
ute, as  found  by  tbe  trial  court.  Is  entitled 
to  great  If  not  controlling,  weight  On 
the  other  hand,  if  It  be  perfectly  clear  that 
the  statute  contravenes  tbe  Constitution, 
then   such   practical   construction   must   be 
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disregarded.  State  ex  rel.  t.  Sutton,  63 
Minn.  147-152,  65  N.  W.  262,  80  !:<.  R.  A.  630, 
50  Am.  St  Rep.  459;  State  t.  Moffett,  64 
Minn.  292,  67  N.  W.  68.  In  the  last  case 
cited  such  practical  constmctlon  was  held 
controlling ;  and  In  the  first  one  that  It  was 
not  Now,  It  Is  far  from  clear  that  the 
statnte  In  question  contravenes  the  Consti- 
tution; therefore  such  practical  construction 
is  entitled  to  serious  consideration.  The  fact 
that  such  construction  cannot  be  said  to 
have  been  contemporaneous  with  the  adop- 
tion of  the  Constitution  Is  not  specially  sig- 
nificant for  the  occasion,  for  a  mineral 
lease  statute  did  not  arise  until  a  later  date. 

Upon  a  full  consideration  of  the  question, 
we  hold  that  this  mineral  lease  statute  does 
not  authorize  a  sale  of  any  of  the  school  or 
swamp  lands  of  the  state,  within  the  mean- 
ing of  the  constitutional  prohibition,  that 
it  Is  constitutional,  and  that  the  leases  In 
question  are  valid. 

Judgment  affirmed. 


CROWBLL   et   al.   v.    NORTHWESTERN 
LIFE  ft  SAVINGS  OO.  et  al. 

(Supreme  Court  of  Minnesota.    Sept  7,  199&) 

INRCRANCB.—    CORTEACTS    WrrH    AOCNTS    — 

Tbansfeb  or  Business— Pbeuiuu  Notes— 

LlABII.ITT   OF   PURCHASIRa   COMPANY. 

A  life  Innnrance  company  gold  and  trans- 
ferred to  another  company  all  its  business  and 
assets  and  went  out  of  business.  The  latter 
company  assumed  and  agreed  to  pay  all 
valid  outstanding  contractual  liabilities  of  the 
former  company.  Certain  agents  of  the  orig- 
inal company  had  an  outstanding  valid  con- 
tract of  employment  with  the  company,  under 
which  they  were  to  receive  a  certain  percentage 
of  the  amount  of  premium  notes  given  by  per- 
sons from  whom  they  had  solicited  Insurance, 
when  the  notes  were  paid,  A  large  number  of 
these  notes  were  not  due  when  the  company 
went  out  of  business.  In  an  action  for  dam- 
ages by  the  agents  against  the  assuming  com- 
pany, on  demurrer  to  the  complaint,  it  is  held 
that: 

(a)  The  effect  of  the  sale  and  transfer  of 
the  business  of  the  insurance  company  was  to 
render  the  oustanding  policies  of  Insurance  and 
the  notes  given  therefor,  voidable  at  the  elec- 
tion of  the  insured. 

0))  The  premium  notes  given  for  such  poli- 
cies were  no  longer  absolute,  but  tiecame  condi- 
tional obligations  of  the  makers. 

(c)  The  presumption  is  that  tile  makers  of 
the  premium  notes  were  solvent 

(d)  The  complaint  states  a  cause  of  action 
by  allegations  which  show  that  the  original  com- 
pany broke  the  contract  of  employment  by  pla- 
cing it  out  of  its  power  to  continue  its  business, 
and  keep  its  contracts  with  its  policy  holders,  thus 
making  the  premium  notes  uncollectible. 

(e)  The  liability  of  the  original  company 
for  damages  occasioned  by  the  breach  of  the 
contract  with  its  agents  was  assumed  by  the 
agreement  of  the  purchasing  company  to  pay  all 
valid  outstanding  contractual  liabilities  of  the 
selling  company. 

(f)  As  affecting  the  amount  of  recovery  the 
burden  is  upon  the  defendant  to  plead  and  prove 
the  facts  with  reference  to  the  election  of  the 
policy  holders  to  continue  the  policies  with  the 
defendant  company. 

(Syllabus  by  the  0>urt) 


Appeal  from  District  0>urt,  Hennepin 
(3ounty;  John  Day  Smith,  Judge. 

Action  by  Bmmet  J.  Crowell  and  William  T. 
Smith,  partners  as  Crowell  &  Smith,  asainst 
the  Northwestern  Ufe  &  Savings  Company 
and  others.  From  an  order  orermUng  a  de- 
murrer to  the  complaint  the  Northwesters 
National  Life  Insurance  Company  appeals. 
Affirmed. 

Koon,  Whelan  ft  Bennett  for  appellant 
M.  H.  Bontelle,  N.  H.  Chase,  and  Jay  W. 
Crane,  for  respondents. 

BLLKXTT,  J.  Appeal  from  an  order  over- 
ruling a  general  demurrer  to  each  of  two 
causes  of  action  stated  in  the  complaint 
The  pleading,  with  the  exhibits  which  are 
made  a  part  thereof,  is  quite  long;  but  > 
brief  summary  will  enable  us  to  understand 
the  issues  presented  by  the  demurrer: 

For  a  first  cause  of  action  It  la  alleged: 
That  on  or  about  February  14,  1901,  the  re- 
spondents, ss  copartners,  entered  into  a  writ- 
tea  agreement  with  the  Northwestern  life 
ft  Savings  Company,  an  Iowa  corporation, 
hereinafter  called  the  "Iowa  Company,"  un- 
der which  they  became  its  general  agents 
in  certain  territory  in  the  state  of  Ulnnesota, 
for  the  purpose  of  carrying  on  the  business 
of  said  company  in  respect  to  the  solicitation 
and  procuring  of  contracts  of  life  Insurance. 
This  contract  secured  to  the  respondents,  as 
commission,  a  percentage  of  the  first  annual 
premium  or  part  thereof  when  paid  to  the 
company  in  cash  on  each  and  every  poller 
procured  through  their  agency.  On  August 
23,  1901,  a  new  contract  was  made  between 
the  parties,  which  embodied  the  terms  of  the 
original  contract  and  In  addition  contained 
a  stipulation  by  which  the  company  agreed 
to  pay  the  respondents  a  commission  during 
the  continuance  of  the  agency,  based  upon 
a  percentage  of  each  and  every  renewal  pre- 
mium paid  the  company  on  certain  designated 
policies,  and  a  further  stipulation  extending 
the  exclusive  territory  of  respondents  so  as 
to  cover  and  embrace  the  entire  states  of 
Minnesota  and  North  Dakota.  On  the  execu- 
tion of  the  original  contract,  the  respondents 
forthwith  entered  upon  the  performance  of 
their  duties  thereunder,  and  continued  under 
the  original  and  subsequent  contracts  to  act 
as  the  general  agents  of  the  Iowa  (Company 
until  the  unlawful  termination  of  said  em- 
ployment by  the  Iowa  Company  on  August 
22,  1903.  On  the  last-mentioned  date,  while 
the  contracts  were  In  full  force  and  effect 
and  respondents  were  engaged  In  the  per- 
formance of  their  duties  thereunder,  the  Iowa 
Company  wholly  ceased  and  abandoned  the 
transaction  of  its  corporate  business,  and  sold 
and  transferred  all  of  Its  corporate  pr(4>ertles, 
assets,  and  business  to  appellant  herein,  the 
Northwestern  Life  Insurance  Company,  a 
Minnesota  corporation.  That  by  the  terms 
of  the  agreement  between  the  said  Iowa  and 
Minnesota  corporations  the  Iowa  Company- 
agreed  to  cease  the  further  conduct  of  Its 
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corporate  business,  and  the  further  writing  or 
Issuance  of  policies  of  Insurance  of  any  class 
or  character  whatever.  That  In  and  by  the 
terms  of  the  agreement  between  the  two  In- 
surance companies  the  Minnesota  CJompany, 
the  appellant  herein,  agreed  to  assume,  and 
did  as8um«,  the  payment  of  all  valid,  legal 
outstanding  contractual  liabilities  of  the  Iowa 
Company.  That  the  said  contract  between 
the  two  companies  was  carried  out  and  con- 
summated, and  the  assignment  and  transfer 
alleged  duly  accepted  by  the  defendant,  and 
from  and  since  the  date  of  said  transfer,  the 
said  Iowa  Gompany  has  conducted  no  busi- 
ness whatsoever.  That  at  the  time  of  the 
transfer  and  assignment  last  hereinbefore 
alleged,  the  agreements  hereinbefore  stated 
between  the  plaintiffs  and  the  said  North- 
western Life  ft  Savings  Ck>mpany  were  in 
full  force  and  effect.  That  these  plaintiffs 
had  fully  compiled  with,  and  performed,  all 
and  several  the  terms  and  conditions  of  said 
agreements  and  each  of  them.  That  by,  and 
as  a  result  of,  the  transfer  and  assignment 
hereinbefore  alleged,  and  the  cessation  of 
business  by  the  said  Northwestern  Life  & 
Savings  Company  the  plaintiffs  were  prevent- 
ed from  proceeding  with  the  carrying  on  of 
the  business  of  the  said  agency,  or  with  the 
performance  of  the  terms  of  the  contracts 
In  that  behalf  provided,  and  the  business  of 
said  agency  was  by,  and  as  a  result  thereof, 
and  without  any  fault  on  the  pnrt  of  these 
plaintiffs,  wholly  destroyed.  That  daring 
the  term  of  their  employment,  the  respond- 
ents, In  reliance  on  the  terms  of  their  agree- 
ment, had  expended  upwards  of  $10,000 'in 
building  up  and  extending  their  agency,  and 
in  placing  solicitors  in  the  field  for  the  pur- 
pose of  enlarging  the  business  of  the  agency, 
and,  as  a  result  thereof,  had  at  the  time  of 
the  unlawful  termination  of  their  employ- 
ment, bnllt  up  and  established  In  the  states 
of  Minnesota  and  North  Dakota  a  large  and 
profitable  business,  and  had  secured  for  the 
Iowa  Company  a  large  amount  of  insurance. 
At  the  time  of  the  termination  of  their  em- 
ployment as  aforesaid  a  large  number  of  pol- 
icy contracts  were  outstanding,  procured  by 
respondents'  solicitation,  for  which  the  com- 
pany had  received  and  accepted  from  the 
various  policy  holders  premium  notes  to  the 
amount  of  $01,828.14,  all  of  which  were  trans- 
ferred to  appellant  as  part  of  the  assets  of  the 
Iowa  Company,  and  none  of  which  had  matur- 
ed at  the  date  of  that  transfer.  Tliat  all  of 
these  notes  were  given  and  received  for  first- 
year  premiums  on  said  policies,  and  respond- 
ents were  entitled  to  receive  as  their  commis- 
sions thereon  under  the  terms  of  said  con- 
tracts, the  sum  of  $64,279.70.  That  all  of 
said  notes  were  Invalidated  and  the  policy 
contracts  in  consideration  of  which  they 
were  executed,  rescinded  by,  and  as  a  re- 
sult of,  such  transfer.  That  as  a  result  of 
the  cessation  and  abandoiunent  of  its  busi- 
ness by  the  Iowa  Company  the  respondents 
were  prevented  from  proceeding  with  the 


business  of  their  agency;  tliat  fbe  business 
of  the  agency  was  In  consequence  wliolly 
destroyed,  and  respondents  were  wholly  de- 
prived of  their  commissions  on  original  and 
renewal  premlimia  during  the  life  of  the  poli- 
cies procured  for  the  company  through  their 
agency  to  their  damage  in  the  sum  of  $80,000. 

For  a  second  cause  of  action  It  is  alleged: 
That  on  March  1,  1902,  a  third  contract  was 
entered  Into  lietweea  the  plaintiffs  and  the 
Iowa  Company  by  the  terms  of  which  re- 
spondents' agency  was  employed  to  solicit 
applications  for  a  so-called  "weekly  invest- 
ment contract"  within  the  state  of  Minnesota, 
and  that  under  said  contract  the  plaintiffs 
were  to  receive  as  compensation  a  commis- 
sion of  70  per  cent  on  each  and  every  first 
annual  premium  or  part  thereof  when 
paid  the  company  in  cash.  Tliat  on  or  about 
March  1,  1003,  the  company,  through  the  in- 
strumentality of  plaintiffs,  made  a  contract 
with  the  firm  of  Armstrong  &  Mohr  under 
which  the  latter  assumed  the  agency  of  the 
Iowa  Company  In  connection  with  the  de- 
velopment of  its  "weekly  Installment  con- 
tract" business,  and  In  consideration,  among 
other  things,  of  the  services  of  the  respond- 
ents In  procuring  this  contract,  the  Iowa 
Company  agreed  to  pay  plaintiffs  as  commis- 
sions on  any  and  all  business  secured  on  the 
solicitation  of  said  Armstrong  &  Mohr  a 
commission  of  10  per  cent  on  each  and  every 
weekly  installment  paid  on  each  and  all  of 
said  contracts  beginning  with  the  nineteenth 
week,  and  continuing  for  33  weeks  on  all 
first-year  premiums  and  said  premiums 
should  be  actually  paid  to  the  Iowa  Company 
la  cash.  That  immediately  upon  entering 
into  the  contract  of  March  1, 1902,  the  plain- 
tiffs entered  actively  upon  the  work  of  solicit- 
ing for  the  weekly  Investment  contracts,  and 
secured  a  large  number  thereof,  in  response 
to  which  the  Iowa  Company  executed  and 
delivered  its  "investment  contracts."  That 
as  a  result  thereof,  and  of  the  contracts  sub- 
sequently Issued  by  the  Iowa  Company 
through  the  applications  procured  by  the  firm 
of  Armstrong  &  Mohr,  plaintiffs  were  enti- 
tled to  receive  as  commissions  in  accord- 
ance with  the  terms  of  the  several  agree- 
ments, tbesumof  $5,000,  no  part  of  which  has 
ever  been  paid.  The  allegations  contained  in 
the  first  cause  of  action  are  incorporated  and 
made  a  part  of  the  second  cause  of  action. 

The  appellant  contends  that  the  complaint 
fails  to  state  a  cause  of  action,  because  under 
the  contract  between  the  respondents  and  the 
Iowa  Company  the  liability  of  the  company 
was  contingent  and  the  complaint  does 
not  allege  that  the  contingency  would  have 
happened  but  for  the  alleged  wrongful  act 
of  the  company.  In  other  words.  It  Is  claim- 
ed that  the  complaint  does  not  comply  with 
the  rule  which  requires  the  pleader  to  show 
that  the  contingency  has  happened,  or  that 
It  was  prevented  from  happening  solely  by 
the  act  of  the  other  party.  The  various  ques- 
tions argued  are  Involved  In  the  determlna- 
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tlon  of  two  questions;  (1)  Does  the  com- 
plaint Btate  a  cause  of  action  against  the 
Iowa  Company?  And  if  so:  (2)  Is  the  Mbi- 
nesota  C!ompany  responsible  therefor  under 
the  tenne  of  its  assumption  of  the  contract? 
Both  these  questions  require  an  affirmative 
answer. 

We  do  not  feel  called  upon  to  consider  all 
the  questions  which  are  raised  and  argued 
upon  the  demurrer.  The  proper  measure  of 
damage  cannot  now  be  determined.  The 
question  does  not  arise  upon  the  demurrer. 
It  has  never  been  before  the  trial  court 
Two  causes  of  action  are  alleged,  and  both 
aver  facts  which  entitle  the  plalntifTs  to 
recover  damages  to  some  extent  The  Iowa 
Company  voluntarily  placed  it  out  of  its 
power  to  continue  the  business,  and  fulfill 
Its  obligations  to  its  policy  holders.  Before 
the  transfer  of  its  business  and  assets,  the 
obligations  represented  by  the  premium  notes 
were  absolute,  and  presumably  the  notes 
were  collectible.  After  the  transfer  the 
makers  of  the  notes  could  not  be  compelled 
to  pay.  Neither  the  Iowa  Company  nor  the  ap- 
pellant could  enforce  payment  if  the  makers 
were  not  willing  to  pay.  It  was  optional  with 
them  to  pay  or  refuse  to  pay.  Lovell  v*  St 
Louis  Mnt  L.  Ins.  Co.,  Ill  IT.  S.  284, 4  Sup.  Ot 
KX),  28  U  Ed.  423.  It  was  the  duty  of  the 
Insurance  company  to  collect  these  notes,  but 
It  put  It  out  of  its  power  to  perform  the  ob- 
lifration  which  it  owed  to  the  respondents. 
When  one  party  to  an  executory  contract 
prevents  the  performance  of  It,  or  puts  it 
out  of  Its  power  to  perform,  the  other  party 
may  treat  it  as  terminated,  and  demand 
whatever  damages  he  has  sustained  thereby. 
United  States  v.  Behan,  110  U.  S.  339,  4  Sup. 
Ct  81,  28  L.  Ed.  168.  The  contract  with  the 
respondents  was  broken,  and  they  are  en- 
titled to  recover  the  damages  caused  there- 
by. Lewis  V.  Atlas  Mut  L.  Ins.  Co.,  61 
Mo.  534.  The  presumption  Is  that  the  makers 
of  the  notes  were  solvent,  and  that  the  notes 
were  collectible.  If  the  makers  have  not 
availed  themselves  of  their  legal  right  to  re- 
fuse payment  the  facts  must  be  pleaded  and 
proved  by  the  defendant  The  facts  are  pe- 
culiarly within  its  knowledge. 

The  defendant  company  assumed  and 
agreed  to  pay  "all  valid  outstanding  contract- 
ual liabilities"  of  the  Iowa  Company.  The 
appellant's  contention  Is  that  the  assumption 
was  limited  to  such  liabilities  as  were  then 
overdue  and  unpaid.  We  think  this  is  pla- 
cing too  narrow  and  restricted  a  construc- 
tion upon  the  language.  Liability,  in  a  legal 
sense,  Is  the  state  or  condition  of  one  who  is 
under  obligation  to  do  at  once  or  at  some  fu- 
ture time  something  which  may  be  enforced 
by  action.  Green  v.  White,  105  Iowa,  181,  74 
N.  W.  928;  Railway  Co.  v.  Clark,  29  Pa.  14a 
In  its  broadest  sense,  the  word  indicates  re- 
sponsibility for  torts  as  well  as  for  breach  of 
contract  Miller  v.  Kem  County  Land  Co., 
134  Cal.  586,  66  Pac.  856.  At  the  time  when 
the  appellant  purchased  the  business  of  the 


Iowa  Company,  ttie  latter  was  In  contra<t 
relations  with  the  respondents.  The  contrac. 
imposed  certain  mutual  obligations,  and  it 
must  have  been  the  intention  of  the  appellant 
to  assume  such  obligations.  This  Incloded 
the  liabilities  which  resulted  from  the  breach 
of  the  contract  by  the  execntioo  and  coo^il- 
mation  of  the  contract  by  which  the  appollat: 
took  over  the  business  and  property  of  the 
Iowa  Company.  When  the  contract  between 
the  two  companies  was  consummated  tte 
liability  of  the  Iowa  Company  for  the  dam- 
ages thereby  resulting  to  the  respondents 
was  complete.  This  liability  was  not  contin- 
gent; it  was  absolute.  As  already  stated,  tb? 
amount  of  the  damages  which  the  respond- 
ents can  recover  and  the  role  by  whieb 
they  are  determinable  do  not  reqalre  con- 
sideration upon  this  appeal. 

The  facts  pleaded  for  a  second  cause  ot 
action  entitle  the  plaintiffs  to  recover  at  lean 
the  commissions  due  at  the  date  of  the  trans- 
fer. 

The  order  is  affirmed. 


WILSON  V.  HENRY. 
(Supreme  Court  of  Michigan.    Jan.  80,   1906l) 

On  Rehearing.    Cause  remanded   for  new 
trial. 
For  former  opinion,  see  100  N.  W.  890. 

PER  CURIAM.  Ordered  that  the  cause 
be  remanded  to  the  circuit  court  in  chancery, 
with  directions  to  proceed  to  a  hearing  de 
novo;  no  costs  to  either  party  in  this  court 


BRAMAN  V.  STEWART. 
(Supreme  Court  of  Michigan.    Sept  20,  1906.) 

1.  Innkeepebs— Injury  to  Guest— Defective 
Staibwat  —  Notice  to  Phopbietob  —  Ques- 
tion FOB  JUBT. 

A  guest  at  a  hotel  was  injored  while  it- 
scending  a  stairway,  in  consequence  of  the  hed 
of  her  shoe  being  caurbt  on  a  brass  strip  im- 
properly fastened  to  the  front  edge  of  a  step, 
causing  her  to  fail.  The  proprietor  testified 
that  she  used  the  stairway  many  times  a  day, 
and  if  the  atrips  had  been  in  the  condition  al- 
leged she  would  have  known  it  The  porter, 
charged  with  the  duty  of  keeping  the  staimy 
in  repair,  had  t>een  informed  of  its  condition. 
Held,  that  the  question  whether  the  proprietor 
knew  of  the  defect  before  the  accident,  essentiAi 
to  authorize  a  recovery,  was  for  the  jury. 

2.  Same. 

Whether  a   stairway   in  a   hotel    was   de- 
I  fective    l)ecause   brass    strips   fastened    to    the 
front  edge  of  the  steps  were  raised  up  from  ^ 
to  %  of  an  inch,  held  for  the  jury. 

Error  to  Circuit  Court,  Macomb  County; 
James  G.  Tucker,  Judge. 

Action  by  Jennie  M.  Braman  against  Kate 
S.  Stewart  There  was  a  Judgment  for  de- 
fendant, and  plalntltr  brings  error.  Reversed 
and  remanded. 

.\rgued  before  CARPENTER,  C.  J.,  and 
Mc.VLVAY,  BLAIR,  HOOKER,  and  MOORE. 
JJ. 
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T.  A.  H.  and  J.  C.  Weadock  (L.  J.  Weadock, 
f  counsel),  for  appellant.  Byron  R.  Ersklne, 
or  appellee. 

BLAIR,  J.    Plaintiff  brought  tbla  acUon  to 
ecover  damages  alleged  to  have  been  oc- 
asloned  by  the  negligence  of  the  defendant, 
he  proprietor  and  operator  of  the  Sherman 
louse  Hotel  In  Mt  Clemens,  In  not  keeping 
certain  brass  strips  or  nose  pieces  fastened 
o  the  front  or  outside  edge  of  each  tread  or 
itep  of  a  stairway  in  said  hotel  in  a  proper 
itate  of  repair,  whereby  the  plaintiff,  while 
rarefuUy  descending  the  stairs,  cauglit  the 
leel  of  her  shoe  on  one  of  said  brasses  and 
vas  precipitated  to  the  bottom  of  the  stalr- 
ivay,   suffering  serious   Injuries.    The   trial 
ludge  directed  a  verdict  for  the  following 
-easons:    "There  Is  no  dispute  in  this  case 
)ut  that  the  plaintiff  on  the  evening  of  Au- 
nist   4,    1003,   fell   down   the   stairs   of   the 
Slurman  House  and  was  seriously  injured; 
ijut  the  defendant,  Mrs.  Stewart,  cannot  be 
lold  liable  for  the  resulting  damage  unless 
she  was  in  some  way  to  blame  for  the  acci- 
dent; unless  some  duty  of  hers  was  neglected 
with  regard  to  providing  a  reasonably  safe 
stairs  or  means  of  access  from  one  floor  to 
another,  of  her  hotel.     The  questions,  then, 
In  this  case  are:    First,  were  these  stairs  In 
a  reasonably  safe  and  fit  condition  to  be  used 
for  the  purpose  they  were  made  for,  at  the 
time   of   the    accident?     Second,    was    Mrs. 
Rrnman's  fall  due  to  any  defect  In  or  on  the 
stairway?    Third,  If  It  was  due  to  a  defect 
in  the  stairway,  was  that  defective  condition 
that  may  have  caused  the  accident  known  to 
Mrs.  Stewart,  or  was  it  such  a  defect  as 
ordinary  supervision,  care,  and  prudence  on 
her  part,  would  have  brought  to  her  knowl- 
edge?   Fourth,  was  plaintiff  herself  In  the 
exercise  of  due  care  at  the  time  of  the  ac- 
cident?   Now,  while  these  may  be  questions 
of  fact  ordinarily  for  a  Jury  to  pass  upon, 
and  not  for  the  court  to  determine,  yet,  as  I 
understand  the  rule,  whenever  In  any  case, 
the  court   becomes   satisfied    that  the  great 
weicht  of  the  evidence  Is  on  one  side  or  the 
other  of  a  case,  and  to  such  an  extent  that 
in  case  a  verdict  were  rendered  against  the 
side  so  having   the  greater  weight  of  evi- 
dence In  Its  favor  that  the  court  would  be 
In  duty  bound  to  set  aside  that  verdict  and 
order  a  retrial,  then  it  becomes  the  duty  of 
the  court  to  assume  the  entire  responsibility, 
and  to  direct  a  verdict.    Now,  in  this  case, 
It  seems  to  me  that  while  some  evidence  has 
been  Introduced  by  the  plaintiff,  tending  to 
show  that  she  fell  down  those  stairs  by  trip- 
ping ui)on  one  of  the  brass  pieces,  called 
•nose  pieces,'  that  were  screwed  to  the  front 
edge  of  each  step,  yet  It  seems  to  me  the  case 
Is  wholly  wanting  In  evidence  fairly  tending 
to  prove  that  plaintiff   fell   downstairs   by 
reason,  or  because  of  any  defective  nose 
piece  or  want  of  repair  in  the  stairs;  nor 
is  there  in  my  opinion,  evidence  upon  which 


a  verdict  should  be  permitted  to  be  based, 
showing  that  these  stairs,  at  the  time  of  this 
accident,  were  either  so  faultily  constructed 
or  so  out  of  repair  as  to  qiake  them  unsafe 
for  use  in  traveling  up  and  down  by  persons 
who  were  themselves  In  the  exercise  of  due 
care;  or  that  the  defendant's  attention  had 
ever  been  called  to  any  claimed  defect  either 
in  their  construction  or  their  defective  con- 
dition by  reason  of  wear  and  tear."  We 
think  the  case  should  have  been  submitted  to 
the  Jury. 

The  plaintiff  testified:  "That  day,  as  I 
arrived  at  the  top  of  the  stairs,  my  husband 
was  with  me,  a  little  behind;  he  stopped  to 
lock  the  door,  and  I  started  on  ahead  of  him. 
I  supposed  the  stairs  in  a  public  place  are 
perfectly  safe.  I  simply  stood  at  the  stairs 
as  I  do  always  when  1  come  to  a  new  pair 
of  stairs,  take  my  bearings,  as  they  would 
say,  and  go  very  carefully.  I  size  the  stairs 
up  to  see  that  I  know  what  they  are  like,  and 
go  down  carefully  as  I  can.  I  was  on  the 
west  side  of  the  stairs;  the  right  hand  side. 
As  I  went  down  I  tripped  the  heel  of  my 
shoe  on  the  brasses,  and  it  simply  pitched 
n^e  forward  like  that,  and  the  first  thing  I 
knew,   I    was   going  so-fashion  downstairs. 

•  •  •  I  had  a  talk  with  Mrs.  Stewart  In 
relation  to  my  injury,  and  reference  was 
made  to  the  stairway.  She  met  me  in  the 
hallway  and  asked  me  bow  my  band  was, 
and  I  told  her  it  wasn't  any  better;  it  seemed 
to  me  just  the  same;  and  I  said  to  Mrs.  Stew- 
art: 'I  am  a  poor  advertisement  for  your 
house,  because  when  I  go  on  the  street, 
people  ask  me  "what's  the  matter"  with  me; 
and  I  tell  them  that  I  came  here  well,  and 
am  going  home  a  cripple;  that  I  fell  down  the 
stairs  at  the  Sherman  House;  and  they  ask 
me  what  is  the  matter  with  the  stairs  at  the 
Sherman  House.'  She  said  that  I  was  lucky; 
there  were  others." 

Plaintiff's  husband  testified:  "The  stair- 
way has  from  the  bottom  10  or  11  straight 
steps,  ordinary  steps ;  above  that  4  steps  with 
an  angle,  forming  the  angle  of  the  steps,  what 
might  be  called  the  wind,  where  the  stairs 
turned  to  go  at  a  right  angle  to  the  first 
stairs.  They  turn  to  the  right  or  to  the  left 
They  turn  to  the  right  going  up,  to  the  left 
coming  down.  There  were  four  steps  there 
that  were  narrower  on  the  right  and  wider 
as  yon  go  to  the  wall.  I  should  Judge  It  was 
four  Inches  wide;  wide  enough  to  take  one 
spindle,  possibly  18  or  20  inches  wide  at  the 
wall;  above  those  stairs  there  were  more 
straight  steps  after  you  made  your  turn  and 
then  the  landing  at  the  top;  a  hand  rail  on 
the  right  hand  side  as  you  go  up;  but  none 
on   the   left   hand   side  towards   the   wall. 

•  •  •  When  we  got  to  the  stairway,  my 
wife  was  ahead,  and  she  went  on  down  the 
stairway  or  started  to  go.  She  was  probably 
on  the — well,  she  was  on  the  last  two  steps, 
I  should  Judge;  I  couldn't  tell  for  her  clothes, 
but  I  should  Judge  she  had  one  foot  on  the 


Digitized  by 


Google 


966 


108  NOBTHWBSTBRN  REPORTER. 


OOdL 


uezt  to  the  last  lower  step  and  one  foot  on 
the  last  lower  step  In  the  wind,  and  I  bad 
Just  come  around  the  comer  and  was  at  the  top: 
I  had  jnst  got  started  down  possibly  three  or 
four  steps  back  of  her  and  she  tripped  and  threw 
out  her  hand  and  fell.  •  •  •  After  the 
accident,  I  observed  the  condition  of  the 
steps.  They  were  covered  with  a  rubber 
sheet  of  corrugated  rubber.  There  was  a 
space  between  the  wall  and  the  rubber  and 
a  space  between  tbe  spindles  and  the  rubber 
of  5  or  6  Inches.  The  fastening  was  what 
they  call  a  nosing  of  thin,  bard  sheet  brasti, 
brought  up  over  the  edge  and  partly  on  the 
top  of  the  step  similar  to  that  one  that  you 
have,  only  thinner,  and  there  was  no  Indica- 
tions of  a  corrugation  extending  along  the 
same  as  that  one  has.  There  might  have 
been  on  the  under  side  but  there  was  not  on 
the  top;  It  was  smooth.  My  recollection  is 
that  the  entire  piece  was  smooth.  It  may 
hare  been  slightly  corrugated  at  the  bottom. 
It  was  put  on  the  step,  tbe  brass  was  fasten- 
ed on  the  under  side  of  tho  s-t"-.^.  ■  n  > 
raised  above  the  rubber  would  wear  awi^. 
Immediately  after  the  accident  tbe  top  of  it 
was  not  level;  it  was  uneven  on  the  edges, 
w&vey,  and  In  places  there  were  places  that 
were  raised  as  if  something  had  been  struck 
against  It  and  raised  the  edge  of  the  brass. 
My  Impression  Is  that  the  top  of  the  nosing 
was  raised  up  from  the  rubber  as  It  was  torn 
away  from  a  quarter  to  three-eighths  In 
places.  I  didn't  measure  It  •  •  •  I 
have  seen  those  strips  since.  Out  of  tbose  I 
have  noticed,  they  were  all  put  on  with  tbe 
screw  on  the  top  with  tbe  exception  of  one 
that  I  noticed,  that  had  the  screws  on  tbe 
edge,  and  none  on  the  bottom  of  the  brass. 
I  hare  taken  particular  attention  of  the  way 
these  nosings  are  put  on  on  account  of  this 
accident  I  have  bad  no  experience  putting 
any  on,  nor  never  bad  any  put  on.  I  have 
noticed  the  condition  they  were  In.  I  have 
never  seen  any  this  way,  with  the  screws  on 
the  bottom,  only  In  this  one  Instance.  I  am 
competent  to  say  or  able  to  say  what  the 
effect  would  t>e  when  tbe  nosings  are  screw- 
ed on  from  below,  as  to  the  top  of  the  nosing 
being  In  the  same  position  as  when  It  was 
put  on,  or  whether  it  would  change  with 
use.  The  top  would  not  remain;  as  the  rub- 
ber wears  away,  the  top  Is  away  from  the 
rubber;  tbe  brass  Is  away  from  the  rubber, 
and  tbe  more  you  tighten  It  on  tbe  bottom, 
tlie  further  it  would  be  away.  •  •  •  I  made 
an  examination  of  the  stairs  that  night  after- 
ward.<i.  after  the  hurry  was  over  and  excite- 
ment an  hour  and  a  half  or  two  hours  after  tbe 
accident.  I  examined  them  again  the  next 
morning.  They  were  not  In  the  same  condi- 
tion. Had  the  appearance  of  being  hammer- 
ed over  with  a  hammer  and  trying  to  straight- 
en them  out.  I  couldn't  tell  you  bow  many. 
I  simply  noticed  tbose  where  tbe  accident  oc- 
curred at  the  first  and  second  of  those  gore 
steps  going  up,  winding.  Saw  no  other 
change  in  them.    About  an  hour  and  a  half 


or  two  liours  after  the  accident,  I  found  the 
brass  or  brassea  extending  above  the  mbber 
in  one  or  more  places.  I  found  a  nuialier  of 
places.  I  couldn't  tell  you  the  exact  number. 
All  of  the  steps  Iiad  spots  where  tbe  edges 
were  displaced,  the  edges  of  the  brass.  Tbe 
projection  above  the  surface  was  all  tbe  wiy 
from  a  thirty-second  of  an  Inch  up  to  tbree- 
elgbtlia  anyway  In  some  places.  In  tbe  morn- 
ing the  projection  was  leas  tban  that  At 
night;  the  projections  were  from  a  six- 
teenth to  possibly  tbree-eightlis  of  an  incX 
I  didn't  measure  them.  In  the  morning  there 
were  places  there  where  there  was  one-six- 
teenth of  an  inch  anyway.  Q.  There  wta 
very  little  change  took  place  from  tbe  nJ^ 
to  tbe  morning?  A.  That  la  quite  a  «^tangs 
from  a  sixteenth  to  three  elghttiSw  I  didn't 
measure  it  at  any  time.  I  had  no  dUBcnJtr 
in  seeing.  Q.  How  many  did  yon  think  be-] 
been  changed  during  the  nigbt  bow  mao; 
brasses?  A.  They  had  the  appearance  of  all 
l)eing  straightened  up.  Q.  All  having  bea 
straightened  up?  A.  More  or  less  trying  to 
straighten  them  up.  Q.  Pounded  down?  A. 
They  bad  that  appearance,  yea.  Q.  That 
night  when  yon  examined  them,  what  dil 
you  find  atwut  tbe  brasses?  A.  I  foand  tint 
the  edge  was  uneven  in  places  vrhere  ti» 
brass  bad  been  sprung  up  In  spots,  and  that 
the  brasses  were  quite  smooth  on  tbe  edges. 
I  saw  no  places  where  tlie  rubber  was  won 
through.  There  were  no  corrugations  oa 
them  that  I  saw." 

Ray  Le  Polnte  testified  that  in  January,  i 
1903,  a  man  requested  blm  to  notify  the  botri 
people  that  lie  bad  stumbled  on  the  stairs: 
that  he  notified  tbe  clerk  and  tbe  clerk  to'.d 
him  to  notify  John  Lueck,  the  porter,  wfaieb 
he  did.  "Q.  Did  you  see  tbe  condition  tbe 
brass  was  in,  and  did  you  report  it?  A.  I 
did,  air.  Q.  Did  you  see  what  condition  it 
was  In?  A.  Yes,  sir,  there  was  one  comer 
knocked   up   from   carrying  down   a   tmnt 

•  •  •  Q.  Did  he  call  your  attention  to  the 
brass  facing  on  the  step  at  the  time?  A 
He  did,  sir.  I  did  not  look  at  it  Q.  Do  yon 
know  how  far  It  stuck  np?  A.  Jnst  a  little 
ways.    It  waa  knocked   np   from   a  tmniE. 

•  •  •  Q.  Were  you  going  upstairs  when 
this  striking  the  nosing  occurred,  whm  the; 
were  carrying  it  up?  A.  I  was,  sir.  I  wu 
helping  to  carry  it  up.  It  strikes  very  nearly 
every  step  we  would  go  onto  with  it  I  didn't 
see  anything,  I  heard  It.  The  baggage  was 
mostly  always  carried  on  trunk  carriers,  ex- 
cept when  we  got  a  light  trunk  and  we  could 
carry  it  with  our  bands.  I  don't  knOw  wlio 
helped  me  carry  it  or  If  I  was  ahead  or 
behind.  I  didn't  see  anything  strike  the 
stairs,  and  didn't  examine  the  stairs.  He 
Just  told  me.  We  went  up  the  stairs  often, 
and  I  glanced  at  it  There  was  Just  a  little 
bit  of  a  piece  bit  I  think  that  a  trunk  tore 
it    It  was  fixed  at  once." 

Defendant  testified  In  her  own  behalf: 
"My  attention  was  never  called  to  any  ac- 
cident on  tbe  step  or  to  any  defect  In  tbe 
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(teps.      John  Laeck  was  head  porter,  and 
hVill  Kale.    It  was  the  porter's  duty  to  go 
>ver  the  stairways  and  clean  them  and  look 
ifter  It.     I  would  be  using  that  stairway  a 
lozen   times  a  day.     At  the  time  this  ac- 
cident occurred,  these  nosings  and  rubbers 
were  In  perfect  condition.    Q.  Yon  heard  the 
testimony  of  Mr.  Braman,  that  on  some  of 
tlie  steps  the  nosings  stood  up  from  a  six- 
teenth of  an  inch  to  three-eighths,  on  part  of 
the  steps;  and  that  was  caused  by  something 
striking  it  or  testimony  of  that  kind?    What 
"would  you  say  as  to  that,  Mrs.  Stewart?    A. 
I  think  it  would  be  Impossible  without  my 
linowing  It  and  my  attention  being  called  to 
it.     The  stairs  were  not  in  that  condition. 
At  the  time  the  accident  happened,  Miss  Iry 
called  my  attention  to  It    I  went  upstairs  at 
once  to  Mrs.  'Braman's  room,  and  then  I 
went  downstairs;    and  I  thought  about  the 
accident,  and  I  called  John  Lueck,  the  porter. 
I  wanted  him  to  go  over  the  stairs  careful- 
ly and  see  if  tliere  was  any  reason  why  she 
should   have   fallen   or   could   have   fallen. 
We  looked  them  over  carefully  and  found 
them    in  perfect  condition.    Those  nosings 
were  not  standing  up  as  has  been  described. 
My   impression  is  that  these  nosings   were 
fastened  from  above.    I  have  examined  those 
steps  a  number  of  times.    Examined  them 
Immediately    after    this    accident    happened 
with  great  care.    Q.  And  you  have  only  an 
impression  as  to  how  they  were  fastened,  is 
that  right?    A.  Well,  I  could  swear  they  were 
fastened  from  above.    Q.  Oh,  you  make  It 
stronger  now?    A.  I  could  swear  to  It,  yes 
sir.    Q.  Now  you  are  positive  that  they  were 
fastened  from  above?    A.  Yes,  I  am.    I  have 
some  in  the  house  fastened  from  below;  it  is 
customary  to  fasten  them  either  way.    One 
way  Is  as  good  as  another.    *    *    *    It  was 
the  porter's  duty  to  go  over  these  stairs  in 
the  morning  before  the  guests  came  down  be- 
fore breakfast  and  brighten  the  brasses.     I 
never  knew  him  to  go  on  there  and  hammer 
the  brasses.      We  never  gave  it  any  thought 
because  they  never  came  up.    We  never  had 
occasion  to  hammer  them  down.    The  brass- 
es were  on  the  steps  in  December,  and  I 
knew  then  for  the  first  time  the  claim  that 
was  being  made  by  Mrs.  Braman.    The  next 
month  they  were  taken  oft." 

John  Lueck  testified  for  defendant:  "Q. 
Whose  duty  was  It  Mr.  Lueck,  to  make  any 
repairs  around  there?  A.  Well,  sir,  it  Is 
mine,  head  porter's,  to  look  after  and  see 
that  it  is  done.  Q.  Were  any  repairs  made 
there  that  night  on  the  stairs?  A.  Not  a 
tblQg.  Q.  Had  any  oi  these  nosings  been 
bent  up  before?  A.  No,  sir,  not  to  my 
knowledge,  of  any  kind.  Q.  How  often  do 
you  use  those  stairs?  A.  I  go  every  day  as 
much  as  60  times;  some  days  10,  some  days 
6,  some  days,  maybe,  more.  Q.  Did  yon 
ever  bear  any  complaint  from  any  of  the 
gnests?  A.  Never.  Q.  Of  people  falling  on 
those  stairs?  A.  Never,  never.  That  Is  the 
flrst  complaint  since  I  ever  have   worked 


there.  •  •  •  Q.  How  were  the  screws? 
A,  Underneath.  Q.  Every  one  on  the  step 
on  the  stairway  was  screwed  on  from  un- 
derneath? A.  Yes,  sir.  Q.  They  were  put 
on  In  this  way?  A.  Yes,  sir,  they  were  on 
from  underneath.  •  •  •  I  have  gone  up 
there  once  or  twice  when  some  of  them/  got 
loose  where  somebody  with  a  trunk  or  some- 
thing or  with  a  grip  even,  knocked  it  a  little 
out,  give  the  screw  half  a  turn  and  it  would 
be  all  gone.  Q.  If  a  trunk  struck  the  edge,  it 
would  knock  the  edge  up?  A.  Knock  the 
comer  up.  Q.  How  would  you  get  the  cor- 
ner down?  A.  I  would  take  it  off  and  take 
it  outside  and  bend  it  over.  Q.  How  many 
of  these  did  you  tsKe  off?  A.  I  never  did 
that  at  ail.  Q.  Why  did  you  say  that  you 
did  that?  A.  That  Is  the  way  that  I  would 
do  it  •  •  •  Q.  Did  you  take  it  off  in 
order  to  use  a  hammer?  A.  No,  sir.  Q.  Did 
you  ever  use  a  hammer  on  these  things? 
A.  I  have  used  It  once  or  twice;  that  is  all. 
•  •  •  A.  I  did  go  over  them  occasional- 
ly. Q.  With  a  hammer?  A.  Not  with  a 
hammer,  with  a  screw  driver,  to  tighten 
the  screws.  Q.  Did  you  use  a  hammer  on 
these  nosings  to  fasten  or  to  hammer  them 
down?  A.  Yes,  I  have  used  a  hammer  oc- 
casionally. Q.  Now,  how  many  times  did 
you  use  a  hammer?  A.  I  don't  believe  I 
have  used  it  over  two  or  three  times  that  I 
have  been  there.  Q.  Why  didn't  you  tell  us 
In  the  first  place  that  you  had  used  a  ham- 
mer on  these  brasses?  A.  I  didn't  catch  on 
to  what  you  meant  by  It  Q.  What  kind  of 
a  hammer  did  yon  use?  A.  Just  a  small 
hammer,  }ust  a  tack  hammer.  Q.  Was  it 
Just  a  tack  hammer?  A.  That  is  the  only 
hammer  I  have  got,  just  a  tack  hammer. 
Q.  Was  the  facing  that  was  on  heavier  than 
this?  A.  Yes,  sir.  Q.  A  good  deal?  A.  Yes, 
sir.  Q.  And  you  used  a  tack  hammer  to 
straighten  it  out?  A.  It  is  a  little  heavier 
than  a  tack  hammer.  Q.  How  heavy;  lefs 
get  at  It?  A.  There's  two  or  three  different 
weights  of  hammers;  tack  hammer,  and  me- 
dium size,  and  carpenter's  hammer.  Q. 
Then  it  was  a  medium  sise  you  used?  A. 
Yes,  sir.  Q.  What  place  would  you  hammer 
and  fasten  it  down?  A.  Near  the  edge  and 
middle.  •  •  •  The  Le  Pointe  boy  did 
not  at  any  time  tell  me  that  these  stairs 
needed  repairing." 

Defendant's  counsel  cite  In  support  of  the 
court's  direction  of  a  verdict:  Idel  v.  Mitch- 
ell, 158  N.  Y.  134,  52  N.  E.  740;  Jennings  v. 
Tompkins,  180  Mass.  802,  62  N.  B.  2G5.  In 
Idel  V.  Mitchell,  the  point  decided,  as  stated 
In  the  syllabus.  Is  that  to  warrant  recovery 
"for  a  personal  injury  caused  by  a  protrud- 
ing nail  in  a  stair,  the  evidence  must  estab- 
lish either  that  prior  to  the  accident  the  de- 
fendant knew  of  the  protrusion  of  the  nail, 
or  that  the  nail  bad  protruded  for  such  a 
length  of  time  that  the  defendant  should  have 
known  of  It."  If  there  was  such  evidence 
in  the  case  before  us,  Idel  y.  Mitchell  is  au- 
thority for  Its  submission  to  the  Jury.    Such 
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evidence  was  furnished  by  the  defendant 
and  her  porter,  John  Lueck.  Defendant  tes- 
tified that  she  used  the  stairway  a  dozen 
times  a  day,  and  that  if  the  nosings  stood 
up  one-sixteenth  to  three-eighths  of  an  inch, 
as  testified  by  plaintiff's  husband,  "I  think 
It  would  be  Impossible  without  my  knowing 
it  and  my  attention  being  called  to  it"  In 
Jennings  ▼.  Tompkins,  the  court  say:  "This 
case,  therefore,  presents  the  general  ques- 
tion how  tar  a  board  can  be  allowed  to  be 
worn  down  by  use  without  its  being  a  defect 
as  against  persons  who  have  a  right  to  use 
it  The  line  must  be  drawn  somewhere,  and 
it  is  necessarily  to  some  extent  an  arbitrary 
matter  where  it  is  to  be  drawn.  We  are  of 
opinion  that  if  the  board  is  worn  so  that  a 
nail  projects  three-sixteenths  of  an  inch, 
there  is  no  defect"  Conceding  the  le^tima- 
cy  of  the  court's  conclusion  upon  the  facts 
of  that  case,  we  do  not  regard  it  as  authority 
for  the  proposition  that  the  projection  of 
the  nose  pieces  in  this  case  in  different 
places  from  one-sixteenth  to  three-eighths  of 
an  inch  would  not,  as  a  matter  of  law,  con- 
stitute defects. 

The  Judgment  Is  reversed,  and  a  new  trial 
granted. 


RUPERT  V.  PATRONS'  MDT.  FIRE  INS. 

CO. 
(Supreme  Court  of  Michigan,    Sept  20,  190C.) 

Equity— Jcbisdictiow—Remedt  at  Law. 

A  bill  by  one  to  whom  a  fire  policy  was 
issued  on  his  application,  warranting  the  state- 
nients  therein  to  be  the  truth  and  answering 
in  the  negative  the  question  whether  the  prop- 
erty was  incumbered,  wtien  there  was  a  mort- 
gage on  it,  alleging  that  he  gave  such  answer 
through  mistake  and  l>ecause  of  his  imperfect 
knowledge  of  English,  not  knowing  the  meaning 
of  the  word  "incumbrance,"  and  thinking  tliat 
the  inquiry  wag  as  to  whetlier  his  sister  had  any 
interest  in  the  property,  and  praying  merely 
that  tlie  loss  sustained  by  partial  destruction 
of  tlie  property  be  ascertained  and  the  amount 
be  decreed  to  be  paid  by  defendant,  states  no 
case  within  equity  jurisdiction ;  an  action  at 
law  on  the  contract  being  an  adequate  remedy. 
[Ed.  Note. — For  cases  In  point,  see  vol.  19, 
Cent  Dig.  Equity,  H  150,  158.] 

■Appeal  from  Circuit  Court  Monroe  County, 
in  Chancery;  Harry  A.  Lockwood,  Judge. 

Suit  by  Fred  Rupert  against  the  Patrons' 
Mutual  Fire  Insurance  Company.  Decree 
for  complainant.  Defendant  appeals.  Re- 
versed, and  bill  dismissed. 

Argued  before  CARPENTER,  O.  J.,  and 
McALV AT,  GRANT,  BLAIR,  and  MOORE,  JJ. 

Willis  Baldwin  and  John  J.  Klley,  for  ap- 
pellant   Charles  A.  Golden,  for  appellee. 

McALVAT,  J.  Complainant  on  January 
19,  1905,  was  in  the  occupancy  and  possession 
of  certain  farm  lands  In  Monroe  county,  to- 
gether with  the  buildings  thereon  and  person- 
al property  used  in  connection  therewith. 
On  that  date  a  local  director  of  defendant 


company,  a  Michigan  corporation,  solicited 
Insurance  In  said  company  of  the  buildings 
and  personal  property.  An  application, 
among  other  things,  contained  tbe  followlns: 
"I  do  hereby  make  true  answera  to  tlie  fcl- 
iowlng    questions    as    the    facts    now    are. 

•  •  •  In  whom  is  the  title  to  the  projierty 
both     real     and     personal?    Fred     Rupert 

•  •  •  Is  any  of  It  Incumbered?  If  so 
what  is  the  amount  of  the  incumbrance?    N& 

•  *  *  And  the  undersigned  states  and 
warrants  for  the  purpose  of  obtaining  sncfi 
insurance,  the  representations  and  statemat; 
herein  to  be  the  truth  and  agrees  tbat  tt!« 
application  together  with  the  policy  of  ssii 
company,  its  articles  of  association  and  by- 
laws are  a  part  of  the  contract  of  ln8urar.>-> 
with  said  company,  and  tliat  no  statemect;. 
agreements  or  representations  shall  be  of 
any  effect   not  contained   In   said    writinnL 

•  •  •  I  accept  this  insurance  subject  to 
the  articles  of  association  and  rules  and  by- 
laws of  said  company  now  in  force  or  that 
may  hereafter  be  In  force."  Upon  this  am- 
plication and  the  payment  of  tbe  require! 
amount  of  money,  a  policy  of  insurance  wts 
issued  January  24, 1905,  to  complainant  ui  ri 
tbe  dwelling  house  and  contents,  tbe  bam 
and  contents,  including  live  stock  and  so 
forth,  granary  and  contents,  tooIboa«)e  and 
contents,  and  poultry  house,  specifying  t!ie 
amount  of  insurance  placed  on  each  Item,  t'.-r 
total  being  $1,700,  ogainst  loss  or  damage  b.v 
Are  or  lightning,  during  the  term  of  five  ye.ir? 
from  January  19,  1905,  "as  specified  In  tN 
articles  of  association  and  by-laws  prlnt.-d 
hereon,  and  which  are  signed  by  tbe  assur«><l 
and  which  are  together  with  the  application 
a  part  of  this  policy  and  agreement"  At  tlie 
time  the  policy  Issued  complainant's  mother 
had  a  life  estate  in  the  premises  and  com 
plainant  had  mortgaged  tbe  premises  for  $i.- 
300,  all  of  which  was  unlcnown  to  defendant 
company.  On  January  29,  1905,  a  part  of 
this  property  so  insured  was  destroyed  by 
fire.  Soon  after  tbe  fire  complainant  made 
out  a  statement  of  bis  loss,  and  fumisbed  the 
same  to  the  company.  Tbe  loss  was  adjusted 
by  the  ofllcers  of  Oie  company  February  4, 
1905,  at  $347.3a  On  February  24th  defend- 
ant notified  complainant  that  the  claim  would 
not  be  paid.  March  13th  complainant  receiv- 
ed notice  tbat  the  arbitration  committee 
would  meet  March  ICtb,  and  to  be  present  if 
he  desired  to  appear  in  regard  to  bis  claim. 
He  appeared  with  his  attorney  and  was  ex- 
amined as  to  his  loss.  On  March  31st  be  re- 
ceived notice  from  the  arbitration  committee 
that  t>ecau8e  of  fraud  and  false  representa- 
tions as  to  incumbrances  on  the  prox>erty  de- 
fendant was  not  liable  to  him  for  any  lo!9 
under  the  policy.  This  is  the  first  notice  tie 
had  that  defendant  refused  to  pay  on  tbat 
account  Afterwards  complainant  filed  bis 
bill  of  complaint  in  this  cause,  setting  up  tbe 
facts  hereinbefore  stated,  alleging  that  be 
answered  "No"  to  the  question  which  was 
asked  by  the  agent  who  took  the  application 
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Insurance  relative  to  any  tncnmbrance  on 

property,  and  that  he  Is  a  German,  under- 

luling  the  Engllsti  language  imperfectly, 
[1  did  not  understand  the  meaning  of  the 
rd  "Incumbrance,"  and  thought  when  the 
jRtion  was  asked  by  the  agent  that  be  was 
luiring  whether  his  sister  (an  heir  at  law 

bis  deceased  father)  bad  any  interest  in 
}  property.  He  says  be  knew  tbe  mean- 
;  of  tbe  word  "mortgage,"  and  if  asked 
tether  there  was  any  mortgage  upon  the 
operty  be  would  have  understood  and  an- 
cred  that  there  was,  and  alleges  tbat  it 
IS  through  mistake,  and  his  Ignorance  of 
e  English  language,  and  because  be  was 
t  asked  if  there  was  any  mortgage  upon 
e  premises  tbat  tbe  application  states  In- 
rrectly  that  there  was  no  incumbrance  up- 
.  tbe  property;  farther,  that  the  existence 

tbe  mortgage  upon  said  property  in  no 
nnner  contributed  to  the  destruction  there- 
;  that  defendant  was  In  no  manner  injured 

defrauded  because  of  tbe  existence  of  said 
ortgage;  and  that  under  the  statute  of  this 
ate  defendant  is  not  relieved  from  its  liabil- 
r  for  tbe  loss  so  sustained  by  him  because 
'  said  mortgage.  The  prayer  of  tbe  bill 
Iks  tbat  tbe  loss  sustained  by  bim  by  rea- 
•n  of  the  destruction  of  the  property  in- 
ired  be  ascertained  and  determined,  and 
le  percentage  to  which  he  is  entitled  by  the 
irnis  of  tbe  policy  be  decreed  by  tbe  court 
>  be  paid  by  defendant,  and  also  for  general 
>lief.  Defendant  answered  the  bill  of  com- 
laint,  and  coupled  with  its  answer  a  demar- 
>r  In  due  form  as  required  by  rule,  duly 
jrtifled  by  the  solicitors,  for  tbe  following 
^asons:  (1)  Because  complainant  has  not 
lade  or  stated  such  a  case  as  entitles  blm  to 
>lief.  (2)  Because  complainant  has  a  com- 
lete  and  adequate  remedy  at  law.  (3)  Be- 
nuse  the  bill  of  complaint  attempts  to  set  up 

new  contract  to  the  terms  of  which  defend- 
nt  never  agreed  and  upon  which  relief  de- 
ends.  A  replication  wad  filed  and  by  stip- 
lation  proofs  were  taken  In  open  court 
'he  court  in  bis  opinion  found  the  facts  as 
Inimed  by  complainant,  and  tbat  be  was  en- 
Itlod  to  the  amount  of  tbe  loss  as  adjusted 
cith  interest,  and  granted  a  decree  In  his  fa- 
or  for  that  amount,  with  costs. 

Defendant  appeals  from  this  decree,  and 
irsps  upon  this  court  tbat  tbe  demurrer 
hoiild  have  been  sustained.  It  will  be  nec- 
■ssnry  to  consider  but  one  of  the  grounds  of 
Ipmurrer.  namely,  that  a  court  of  equity  has 
10  .iiirlsdlction  of  the  case  because  complaln- 
int  Tins  an  adequate  remedy  at  law.  We  do 
int  And  tbat  tbe  bill  of  complaint  alleges 
mfl^clcnt  to  bring  the  case  within  equity  Ju- 
•Isdictlon.  The  allegations  constitute  a  con- 
'raot  of  Insurance  enforceable  at  law.  No 
frnud,  deceit,  or  misrepresentation  Is  char- 
ipd,  nor  does  tbe  bill  seek  for  an  accounting, 
ir  a  reformation  of  the  contract.  The  alle- 
jatlons  relative  to  the  mistake  In  answering 
n  qupstlon  In  the  application  by  reason  of  Ig- 
norance of  tbe  English  terms  used,  together 


with  the  other  allegations  as  to  the  acts  and 
conduct  of  tbe  officers  of  tbe  defendant,  show 
tbat  these  are  questions  of  fact  to  be  tried 
out  on  the  law  side  of  tbe  court  before  a 
Jury,  in  an  action  upon  tbe  Insurance  con- 
tract An  examination  of  the  proofs  taken 
upon  these  matters,  which  were  the  only  dis- 
puted questions  In  tbe  case,  makes  this  the 
more  apparent.  The  demurrer  should  have 
been  sustained. 

For  the  reasons  given,  the  decree  of  the  cir- 
cuit court  Is  reversed  and  set  aside,  and  tbe 
bill  of  complaint  dismissed  without  prejudice, 
with  costs  of  both  courts  to  defendant 


LTON  et  al.  ▼.  LINDBLAD. 
(Supreme  Court  of  Michigan.    Sept  20,  1906.) 

1.  Sales — Pbaud-^Rescission. 

Where  a  sale  of  Jewelry  was  induced  by 
fraud  and  misrepresentations  as  to  tbe  quality 
and  value  of  the  Jewelry  sold,  etc.,  the  buyer 
was  entitled  to  rescind  without  complying 
with  tbe  provision  of  the  contract  that  he  should 
not  claim  failure  of  consideration  or  a  defect 
in  quality  unless  he  had  exhausted  the  terms 
of  an  exchange  obligation,  by  which  the  seller 
agreed  to  replace  any  inferior  articles  free  of 
charge  within  a  specified  time. 

[I5d.  Note. — For  cases  in  point,  see  voL  43, 
Cent.  Dig.  Sales,  {  288.] 

2.  Sake  —  Action  for  Pbicb  —  Defenses- 
Fraud— Burden  OF  Proof. 

Where  In  an  action  for  the  price  of  goods, 
defendant  claimed  that  the  contract  had  been 
rescinded  because  of  tbe  seller's  fraud,  tbe 
burden  was  on  defendant  to  show  that  the 
transaction  was  fraudulent 

3.  Same — Caveat  Emptor. 

Where  a  buyer  of  a  stock  of  jewelry  was 
a  grocer  and  nnfamiliar  with  the  Jewelry  busi- 
ness or  the  quality  or  value  of  jewelry  purclias- 
ed,  but  relied  expressly  on  the  knowledge  of 
the  seller,  and  on  the  seller's  representations 
with  reference  thereto,  the  rule  caveat  emptor 
did  not  apply. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Gent  Dig.  Sales,  i  81.] 

4.  Same— Rescission. 

Where  a  buyer  of  Jewelry  was  defrauded 
In  the  sale,  bis  offer  to  return  the  goods  fol- 
lowed by  a  tender  of  the  same  in  court  operated 
as  a  rescission  of  the  contract 

5.  Same— Rights  of  Seller. 

Where  a  buyer  of  certain  Jewelry  purchased 
for  resale  elected  to  rescind  the  contract  for 
fraud,  the  seller  was  entitled  to  recover  the 
proceeds  of  goods  sold  by  the  buyer. 

Error  to  Circuit  Court  Delta  County;  John 
W.  Stone,  Judge. 

Action  by  Louis  E.  Lyon  and  another 
against  Peter  J.  Lindblad.  From  a  judgment 
for  defendant  plaintiffs  brings  error.  Af- 
firmed. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  GRANT,  HOOKER,  and  MOORE, 
JJ. 

A.  H.  Byall  and  R.  P.  Howell,  for  appel- 
lants.   O.  R.  Empson,  for  appellee. 

McALVAY,  J.  Plaintiffs  brought  an  action 
In  assumpsit  for  tbe  price  and  value  of  cer- 
tain   Jewelry    sold    to    defendant    under    a 
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written  agreement,  for  the  anm  of  $324, 
claiming  a  balance  due  of  $243.  This  sale 
was  negotiatea  by  an  agent  of  plaintiffs,  and 
at  the  time  of  making  the  contracts,  and  when 
the  goods  were  received,  certain  printed  liter- 
ature relative  to  the  character  and  quality 
of  the  goods  waa  furnished  defendant  A 
promissory  note  for  $81  was  given  by  de- 
fendant for  one  quarter  of  the  purchase  price. 
The  date  of  this  note  does  not  appear  from 
the  record,  and  it  is  immaterial  for  the  rea- 
son that  nothing  was  claimed  for  It  by  plain- 
tlfT.  With  the  general  issue  pleaded  by  de- 
fendant, notice  of  several  defenses  was  given, 
one  of  which  was  that  he  was  a  grocer  un- 
acquainted with  the  Jewelry  business,  and 
ignorant  of  the  value  and  quality  of  the  art!- 
dea  sold;  that  be  was  Induced  to  enter  into 
this  contract,  by  reason  of  false  and  fraudu- 
lent representations  as  to  the  character, 
value,  and  quality  of  said  goods;  that  said 
goods  were  good,  merchantable,  and  durable, 
made  at  the  time  by  plaintiffs'  agent,  and 
upon  which  defendant  relied,  and  by  which 
be  was  Induced  to  sign  the  agreement;  that 
the  goods  delivered  were  of  very  poor  quality 
and  worthless  to  him;  that  as  soon  as  he 
learned  this  he  tendered  the  goods  to  plain- 
tiffs. He  refused  to  give  notes  for  the  bal- 
ance, as  provided  in  the  contract,  and  claimed 
be  notified  them  to  get  the  goods.  On  the 
trial  be  tenuered  all  the  goods  remaining  to 
plaintiffs  in  court  He  had  sold  to  the 
amount  of  $00.55,  and  within  a  month  of 
these  sales  $24.80  worth  of  the  goods  were 
returned.  Defendant  was  permitted  tp,  and 
did,  offer  proof  tending  to  support  the  de- 
fense above  outlined,  subject  to  plaintiffs' 
objection.  At  the  close  of  the  case,  plain- 
tiffs moved  the  court  to  Instruct  a  verdict 
for  them,  which  was  refused.  A  verdict  was 
returned  In  favor  of  plaintiffs  for  $38.16,  for 
which  amount  Judgment  was  ottered  with 
costs  to  defendant 

Plaintiffs  have  assigned  error  upon  the  re- 
fusal of  the  court  to  instruct  a  verdict,  as 
requested;  upon  the  allowance  by  the  court 
in  evidence  of  testimony  in  support  of  the 
defense  of  fraud  and  misrepresentation;  and 
upon  certain  portions  of  the  charge  of  the 
court.  It  Is  claimed  by  plaintiffs  that  the 
defense  relied  upon  was  not  available  to  de- 
fendant until  he  exhausted  the  terms  of  the 
warranty  and  exchange  provided  in  the  con- 
tract. The  contract  Is  of  considerable  length, 
and  to  publish  it  at  length  would  be  of  no 
value  to  the  profession.  It  has  headlines 
describing  plaintiffs  as  "Manufacturers," 
"High  Grade  Jewelry"  "New  Yorli,  Chicago 
and  St.  Louis."  "Largest  Jewelry  i'actory 
in  the  United  States."  The  portion  referred 
to  provides:  "The  purchaser  hereby  agrees, 
not  to  claim  failure  of  consideration  or  goods 
not  according  to  order  unless  he  has  exhaust- 
ed the  terms  of  the  contract  following  war- 
ranty and  exchange  obligations.  Warranty 
and  Exchange  Obligation.  Any  Jewelry  in 
this  assortment  faUlng  to  wear  aatiBfactorily 


win  be  replaced  by  a  new  article  free  o^ 
charge  If  returned  to  as  within  five  yeais. 
After  settlement  of  account  any  article  so: 
Belling  readily  can  be  exchanged  for  dlfferK: 
styles  of  patterns  or  other  articles  in  this  as- 
sortment for  one  year  from  date  of  invoici:' 

At  the  time  this  objection  was  made  tiM 
court  said:  "I  thinlc  that  this  la  Inat^ 
rial.  The  proposition  is  that  the  goods  vcn 
not  up  to  the  warranty,  and  that  there  wai 
fraud  in  the  sale;  that  the  repreaentatioia 
made  in  writing  here  were  false  and  fraod- 
ulent;  that  the  goods  supplied  were  in- 
ferior, and  it  would  be  competent  to  sbo? 
that  this  man  relied  on  the  representatiaoa 
of  the  plaintiffs  and  their  agent  and  if  i: 
is  true.  It  would  be  competent  to  show  ttat 
he  was  not  himself  acquainted  with  that 
class  of  goods.  •  •  •  Very  welL  Oe 
one  branch  of  the  case  that  is  ail  right  u 
far  as  the  warranty  is  concerned.  On  rtt 
question  of  fraud  alleged  in  the  notice,  it 
would  be  competent  to  show  the  facts  and 
exhibit  the  articles  whether  they  bad  eve 
been  returned  or  not" 

The  record  shows  that  defendant  was  la 
the  grocery  business;    that  he    had   no  ai^ 
qualntance  with  Jewelry,  or  the  Jewelry  bns- 
iness;    and  that  he  relied  npon   the  rppre- 
sentatlons  made,   and  believed    them   to  tn 
true.    From  an  examination  of  the  exhibits 
shovrlng  the  false  representations  claimed  to 
have  been  made,  and  upon  which  defendant 
relied,  we  find  that  they  were  to  the  effect 
that  plaintiffs  were  the  largest  mannfsctnr- 
ers  of  Jewelry  in  the  world;    that  they  sold 
honest  high-grade  Jewelry,  comprising  every- 
thing to  be  found  In  a  first  class  Jewelry  de- 
partment;   that  they  guarantied  any  article 
manufactured  and  sold  by  them  to  give  sat- 
isfaction, and  warranted  them  for  five  years. 
The  evidence  to  show  fraud  and  misrepre- 
sentations in  the  sale  was  properly  received, 
and  also  to  show  the  character  and  qnalitf 
of  the  goods  by  exp!ert  witnesses.     The  expert 
testimony  of  experienced  Jewelers  not  dlsmit- 
ed  was  to  the  effect  that  these  goods  were  the 
kind  sold  by  street  fakirs  such  as  a  Jeweler 
would  not  sell  at  all. 

The  court  charged  the  Jury,  "The  plain- 
tiffs ought  to  recover  the  amoant  claimed  bj 
them,  unless  the  defendant  has  overcome 
this  afilrmative  claim  of  the  plaintiffs  by 
evidence  here  of  fraud.  ♦  •  •  The  bur- 
den Is  npon  the  defendant  to  show  that  there 
was  fraud  In  this  transactioiL  The  defend- 
ant claims,  substantially,  that  he  was  ig- 
norant of  tills  business,  being  a  grocer:  that 
he  relied  upon  these  representations  made 
by  the  plaintiffs  which  are  here  in  print  be- 
fore you,  and  that  relying  upon  that  fact 
he  signed  this  mder;  but  that  the  goods 
furnished  him  were  very  Inferior  In  quality 
and  character.  Was  there  fraud  here  gen- 
tlemen, on  the  part  of  the  plaintiffs  in  tbe 
sale  of  these  goods?  Were  these  goods  prac- 
tically worthless,  from  Inferior  quality  and 
Taluei    That  1  anbmlt  to  you  as  a  questica 
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of  fact    Now  It  has  been  held  hj  the  courts 
that  when  a  purchaser  expressly  relies  up- 
on the  knowledge  of  the  seller  as  to  quality 
or  value  the  seller  Is  bonnd  to  act  honorably 
and  deal  fairly  with  the  pnrchaser.    When 
'Confidence  Is  reposed  In  blm  be  Is  bound  not 
to  abuse  It,  and  the  rule,  'Let  the  purchaser 
tteware'    does    not    apply    In   such   a    case. 
•     •    •    And  I  say  to  you  that  the  defend- 
ant could  not  be  benefited  here  by  the  de- 
fense of  relying  on  a  breach  of  contract  be- 
-cause  he  has  not  returned  all  these  articles 
which  be  claims  have  proved  defective.    But 
that  Is  not  the  defense  upon  which  the  de- 
fendant relies  here.    He  relies  upon  the  de- 
fense of  fraud."    The  court  further  charged 
that  If  the  jury  found  that  defendant  had 
been  defrauded  In  the  sale  and  that  his  offer 
to  return  the  goods,  followed  by  the  tender 
of  the  same  in  court,  operated  as  a  repudia- 
tion of  the  contract  on  his  part,  then  the 
Jury  should  find  for  the  plalntlfTs  for  the 
amount  of  the  balance  In  his  hands  for  goods 
sold  by  him;  that  unless  the  defendant  had 
shown  by  a  preponderance  of  the  evidence 
that  fraud  as  claimed  bad  been  practiced  up- 
on him,  then  they  should  find  for  the  plain- 
tiffs for  the  fall  amount  claimed.    The  learn- 
ed Circuit  Judge  stated  the  law  of  the  case 
correctly.     Plcard  ▼.  McCormlck,  H  Mich. 
68-73.    Cited  and  approved  In  Kost  v..  Bend- 
er, 25  Mich.  521;    Ochsenkehl  v.  Jeffers,  32 
Mich.  483;   Maxted  v.  Fowler,  94  Mich.  109, 
53  N.  W.  921;  Peck  v.  Jenlson,  99  Mich.  329, 
58  N.  W.  312.    This  disposition  of  the  im- 
portnnt  question  In  the  case  makes  the  dis- 
cussion   of    other  questions    raised    unnec- 
essary. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


SMITH   V.    NIXON. 
(Supreme  Court  of  Michigan.    Sept  20,  1906.) 

1.  Pledges— P1.CD0K  ob  Corditiorai.  Sali;— 

QnESTION  FOB  JUBT. 

In  an  action  hj  an  alleged  surety  to  recover 
the  amount  paid  m  discharge  of  a  note,  evi- 
dence held  to  require  submission  to  the  jury  of 
tho  question  whether  certain  stock  deposited 
by  defendant  with  plaintiff  was  a  pledge  or  a 
conditional  sale. 

2.  Triait-Kequest  to  Chabob— Retusai,. 

The  refusal  of  requests  to  charge  which 
were  either  covered  or  obviated  by  the  charge 
of  file  court  was  not  error. 

[EM.  Note. — For  cases  in  point  see  vol  46, 
Cent  Dig.  Trial,  {{  651-059.] 

3.  Pbincipai.  and   Svbett  —  Obliqatiors 
IRTER  Se— AcrioRS— Irstkuctions. 

Where,  in  an  action  by  a  surety  to  recover 
the  amount  paid  on  the  debt  against  bis  prin- 
cipal, defendant  claimed  a  conditional  sale  of 
certain  stock  to  plaintiff  under  a  contract  pro- 
viding that,  if  the  note  was  not  paid  within  90 
days  or  at  maturity,  plaintiff  should  bold  the 
stock  as  his  own  without  further  ceremony,  and 
tliat  in  the  event  plaintiff  decided  to  sell  the 
stock  he  was  to  pay  the  difference  between  the 
debt  and  the  value  of  the  stock  to  defendant,  an 
Instruction  that  of  plaintiff  was  to  sell  the  stock, 
and  take  his  pay  out  of  it  and  return  the  bal- 


ance, and  he  (ailed  to  realise  on  the  stock  by 
his  own  fault  or  negligence,  be  could  not  re- 
cover, was  erroneous. 

Error  to  Circuit  Court  Hillsdale  County, 
Guy  M.  Chester,  Judge. 

Action  by  George  N.  Smith  against  Byron 
A.  Nixon.  From  a  Judgment  for  defendant 
plaintiff  brings  error.    Reversed. 

Argued  before  CARPENTER,  O.  J.,  and 
McALVAY,  GRANT,  BLAIR,  and  MOORE,  J  J. 

Frank  M.  Hall,  for  appellant  Frankhaus- 
er  &  Cornell  and  Merton  Fitzpatrick,  tor  ap- 
pellee. 

BLAIR,  J.  Plaintiff  brought  this  suit  to 
recover  the  amount  paid  by  him  to  the  First 
National  Bank  of  Hillsdale  in  discharge  of  a 
promissory  note  for  $200  given  to  the  cashier 
of  the  bank,  signed  by  Byron  A.  Nixon, 
George  N.  Smith,  and  A.  B.  Cummins.  The 
money  obtained  by  means  of  this  note  wah 
received  by  Nixon,  who,  as  to  the  other 
signers,  was  the  maker  of  the  note.  At  the 
time  of  making  the  note,  Nixon  delivered  to 
Smith  and  Ctmimlns  50  shares  of  stock  of  a 
corporation  of  which  Smith  was  president 
and  Cummins  was  secretary  and  treasurer, 
and  the  precise  character  of  this  transfer 
presents  the  important  question  of  fact  In 
the  case  and  determines  the  legal  rights  of 
the  parties.  The  plaintiff  testified  that  the 
stock  was  deposited  with  Cummins  and  him- 
self as  a  collateral  security  merely,  without 
any  Indorsement  of  the  certificate  or  written 
assignment  The  defendant's  testimony  Is 
not  entirely  consistent  Both  parties  agre<; 
that  the  stock,  at  the  time  of  giving  the  note, 
was  worth  75  cents  on  the  dollar.  Defend- 
ant says  that  he  required  $200  to  meet  an 
obligation,  and,  for  the  purpose  of  raising  the 
money,  offered  bis  stock  for  sale  and  had 
received  an  offer  of  $300.  Cummins  and 
Smith,  who  owned  the  majority  of  the  stock 
of  the  company,  learning  of  this,  and  because 
of  the  Influence  such  sale  might  have  upon 
the  value  of  their  stock,  requested  defendant 
not  to  sell  and  "Mr.  Smith  says,  I  will  make 
arrangements  at  the  First  National  Bank  to 
give  note  for  90  days  and  we  will  take  your 
stock  and  give  you  90  days  to  redeem  it  if 
you  prefer  to,  or  If  they  should  keep  the  stock 
and  dispose  of  it  they  would  give  me  a  share 
of  the  difference,  whatever  It  sold  for." 
That  upon  this  understanding  the  note  was 
signed,  and  thereupon  Mr.  Smith  drew  up  a 
paper  stating  that,  "If  this  note  was  not  paid 
In  90  days  or  at  maturity  of  note,  Geo.  N. 
Smith  should  hold  the  stock  as  his  without 
any  further  ceremony."  This  paper  was 
signed  by  Nixon  and  delivered  with  the  cer- 
tificate of  stock  to  Smith.  "I  only  needed 
at  that  time  $200.  It  is  a  fact  that  I  didn't 
want  to  sacrifice  this  stock  and  sell  It  for  $300 
when  the  market  value  of  it  was  $375.  I 
didn't  think  I  was  going  to  sacrifice  It  I 
supposed  they  were  men  of  their  word  and 
would  pay  me  the  difference  wben  they  trans- 


Digitized  by  LjOOQIC 


972 


108  NORTHWESTERN  REPORTER. 


(Miai. 


ferred  or  sold  It  I  gare  this  stock  to  Mr. 
Smith  to  secure  blm  for  signing  this  note. 
I  let  him  have  It  for  |200."  The  note  was 
not  paid  when  due,  but  was  renewed ;  defend- 
ant testifying  that  he  signed  It  again  because 
"They  told  me  they  would  rather  not  appear 
to  be  makers  of  the  note,  but  were  willing 
to  secure  It,  and  then  the  note  was  renewed. 
It  was  for  an  extension  to  -them  for  an  ac- 
commodation. Q.  In  other  words,  you  Just 
handed  over  this  $100,  or  $175,  In  this  cer- 
tificate and  never  said  one  word  about  It? 
A.  Well,  I  didn't  suppose  they  had  sold  the 
stock  yet,  I  took  their  word  that  when  they  did 
sell  It —  Q.  Oh,  they  were  to  sell  this  stock, 
was  that  It?  A.  Well,  If  they  did  sell  It,  they 
was  golug  to  divide  with  me  whatever  they 
got  for  it — the  difference  between  the  $200 
and  what  they  got  •  *  *  I  supposed 
they  would  do  as  they  agreed  to  do.  Q.  Mr. 
Smith  was  to  take  this  stock  and  It  was  to 
be  bis  In  case  you  didn't  pay  It  In  a  certain 
time?  A.  In  case  I  didn't  pay  It  in  90  days, 
It  was  to  become  his  by  written  paper.  Q. 
Well,  now  on  top  of  that,  what  did  they  say 
about  selling  the  stock  and  dividing  with 
you?  A.  They  said  If  I  would  turn  It  over 
to  them  that  they  would  pay  me  the  differ- 
ence when  they  make  a  sale  of  It" 

Defendant's  counsel  claimed  that  the  trans- 
action, as  disclosed  by  defendant's  proofs, 
was  a  conditional  sale,  and  the  court  properly 
submitted  to  the  jury  the  question  whether 
there  was  a  conditional  sale  of  the  stock  to 
plaintiff,  as  claimed  by  defendant,  or  a  pledge 
thereof,  as  claimed  by  plaintiff.  Bufflngton 
V.  Ulen,  7  Bush  (Ky.)  231 ;  Gurney  v.  Collins, 
04  Mich.  458,  31  N.  W.  429 ;  Abbott  v.  Grun- 
er,  121  Mich.  140,  79  N.  W.  IOCS.  It  Is  claim- 
ed, however,  that  the  defense  of  a  conditional 
sale  was  not  open  under  the  notice  annexed 
to  the  plea,  which  notice  It  Is  alleged  is  really 
a  notice  of  recoupment.  The  notice  was  filed 
with  the  plea  In  justice  court  where  the  case 
was  first  tried  and  contains.  In  substance,  a 
statement  of  the  facts  upon  which  defend- 
ant relied  In  the  circuit  court  In  view  of 
the  liberal  construction  applied  to  pleadings 
In  justice  court,  and  the  fact  that  It  fairly 
apprised  the  plaintiff  of  the  facts  to  be  relied 
on,  we  think  the  circuit  judge  did  not  err  In 
holding  the  notice  sufficient  to  authorize  the 
defense  relied  upon. 

Plaintiff  assigns  error  njwn  the  refusal  of 
ttie  court  to  give  his  requests  to  charge  from 
the  second  to  the  eighth,  inclusive.  These 
requests,  so  far  as  proper  to  be  given,  were 
either  covered  or  obviated  by  the  following 
charge,  which  was  certainly  as  favorable  as 
plaintiff  was  entitled  to,  viz. :  "Then,  gentle- 
men, yon  are  instructed  that  If  you  find  from 
the  evidence  In  this  case  that  this  Hillsdale 
Manufacturing  stock  was  deposited  with  Mr. 
Smith  as  collateral  security  merely,  and  thai 
the  title  to  it  remained  In  the  defendant  Mr, 
Nixon,  then  the  plaintiff  Is  entitled  to  re- 
cover In  this  case.  I  do  no  think  under  the 
law  In  this  case,  If  you  find  this  to  be  depos- 


ited merely  as  security,  that  Mr.  Smith  wu 
under  any  obligation  to  foreclose  that  secur.- 
ty  or  to  realize  on  the  stock  or  take  mj 
steps  toward  converting  it  into  cash  or  ':■£ 
equivalent  And  if  you  find  tills  to  be  ut 
situation — that  is,  if  you  find  tliat  Mi. 
Smith's  story  and  his  claim  of  tbis  traii!i£i>- 
tlon  Is  the  correct  one — then  you  will  find  lor 
the  plaintiff  In  the  sum  of  whatever  you  tzl 
this  claim  amounts  to,  and  In  determhii!; 
that  amount  gentlemen,  you  would  figure  11- 
terest  on  the  amount  of  this  second  note  whtj 
It  matured  at  the  bank  at  7  per  cent  straigji- 
way  from  that  time  until  tbis,  and  tL^: 
would  be  the  amount  that  the  plaintiff  would 'je 
entitled  to  recover.  On  the  other  hand,  gw.- 
tlemen,  you  are  Instructed  that  if  Mr.  Smit: 
received  this  stock  according  to  the  claim  of 
Mr.  Nixon — that  Is,  that  the  stock,  tl»e  title 
to  the  stock  passed  to  Mr.  Smith  with  tbe 
privilege  to  Mr.  Nixon  to  pay  the  note  witL:2 
90  days  and  then  have  the  stock  t>ack,  tsi 
Mr.  Nixon  failed  to  pay  this  note,  and  it  t:3 
then  to  become  the  property  of  Mr.  Smii 
and  the  stock  was  not  left  with  Mr.  Smitb 
as  security  merely — then  the  plaintiff  cannot 
recover  In  this  case.  To  state  it  dlfferatlj. 
If  you  find  that  Mr.  Smith  received  this  stoii 
as  a  sale  to  him  on  condition  that  the  de- 
fendant pay  this  note  within  a  given  time  ai*l 
if  he  (defendant)  failed  so  to  do  that  r.'.^ 
stock  became  that  of  Mr.  Smith,  and  tlijt 
Mr.  Smith  and  Mr.  Nixon  both  nnderstgoil 
that  this  was  the  arrangement,  then  tbe 
plaintiff  could  not  recover." 

Plaintiff  further  assigns  error  upon  tlie  glu- 
ing of  the  following  instruction  to  tbe  jai;: 
"There  has  been  some  claim  here  in  the  evi- 
dence on  the  part  of  the  defendant  that  Mi. 
Smith  was  to  take  this  stock  under  the  cir- 
cumstances detailed  by  the  defendant  and.  it 
the  defendant  failed  to  pay  this  debt  ttea 
the  stock  should  become  Mr.  Smith's,  and  Mr. 
Smith  should  have  the  right  to  sell  It  and 
take  his  pay  out  of  it  and  return  the  balance. 
If  any,  to  Mr.  Nixon.  If  yon  find  that  this 
was  the  arrangement  that  was  made,  then  it 
became  Mr.  Smith's  duty,  acting  as  a  reason- 
ably cautious  and  prudent  business  mu 
would  under  like  circumstances,  to  sell  ttif 
stock  within  a  reasonable  time  and  so  ap- 
ply the  proceeds  on  this  note  and  give  tie 
balance.  If  any,  to  Mr.  Nixon.  And  If  nriier 
such  an  arrangement  Mr.  Smith  failed  v.> 
realize  on  the  stock  by  bis  own  fault  aad 
negligence — ^that  Is,  he  not  exercising  that 
care  and  caution  that  would  be  exerrfs^ 
by  the  ordinarily  careful  and  prudent  bo'-l- 
ness  man  under  like  circumstances — ^tb« 
he  cannot  recover  in  this  action."  We  tliiat 
this  assignment  is  well  founded.  The  a^ 
rangement  as  stated  by  the  defendant  i'-'' 
not  contemplate  any  obligation  on  the  part 
of  the  plaintiff  to  sell  the  stock.  He  wa<!  at 
liberty  to  hold  It  If  he  saw  fit  It  was  onlf 
In  the  event  that  be  did  sell  it  that  he  ^' 
to  divide  with  the  defendant  This  arrais*- 
ment  was  not  part  of  the  written  agreement 


Digitized  by 


Google 


tllch.) 


BARBOUR  ▼.  PATTERSON. 


973 


md  It  Is  a  fair  inference  from  defendant's 
lestlmony  that  be  did  not  rely  upon  it  as 
1  binding  obligation,  but  merely  as  a  moral 
obligation.  If  this  arrangement  were  a  part 
>f  tbe  legal  agreement,  it  would  Invalidate 
Jefendant's  claim  of  a  conditional  sale. 

In  view  of  a  new  trial,  we  tbink  it  proper 
to  suggest  that  testimony  of  other  alleged 
frnudnlent  dealings  of  the  plalntlfT  not  con- 
nected with  this  transaction  should  not  l>e 
rpfeived  In  evidence.  There  are  no  other 
assignments  of  error  which  require  dis- 
cussion. 

For  the  error  above  referred  to,  the  judg- 
ment is  reversed. 


BARBOUR  V.  PATTERSON. 
(Supreme  Oonrt  of  Michigan.    Sept.  20,  1906.) 

Lis    Pbndens— Effect. 

Comp.  Laws  1897,  f  11,080,  provides  that, 
when  a  decree  confirming  partition  shall  be 
entered,  the  court  shall  adjudge  that  each  de- 
fondant  shall  pay  tbe  complainants  a  portion  of 
the  cost.  Section  8980  provides  that  a  lis 
pcnflpns  notice  shall  be  notice  to  all  persons  of 
the  lions,  rights,  and  interests  acquired  by  or 
involved  in  the  proceedings,  and  that  all  sub- 
sen  npnt  owners  or  incumbrancers  shall  take 
sui).1oct  thereto.  Held  that,  where  a  lis 
pendens  was  filed  in  partition  on  the  com- 
mon cement  of  the  suit  and  costs  were  subse- 
quently awarded  against  tbe  owners  of  a  share 
of  the  property,  the  lien  of  such  judgment  was 
prior  to  that  of  a  mortgage  placed  on  such  share 
b.v  the  owners  to  secure  the  fees  of  their  so- 
licitor pending  the  suit. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  83, 
Cent.  Dig.  Lis  Pendens,  55  58-G2.] 

Ostrander  and  Moore,  JJ.,  dissenting. 

Appeal  from  Circuit  Court  Calhoun  Coun- 
ty, In  Chancery;  Joel  O.  Hopkins,  Judge. 

Bill  by  Levi  I*  Barbour  against  John  C. 
Patterson.  From  a  Judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  GRANT,  BLAIR,  MONTGOM- 
ERY, OSTRANDER,  HOOKER,  and  MOORE, 
JJ. 

Edward  J.  Dennison  and  John  C.  Patter- 
son, for  appellant.  George  O.  Tackels  and 
Levi  L,  Bnrbonr,  for  appellee. 

McALVAT,  J.  This  case  grows  out  of  cer- 
tain procee<llngs  upou  an  e-\ecutlon  Issaeci 
out  of  this  court  In  the  case  of  Hooper  v. 
McAllister,  115  Mich.  174,  73  N.  W.  133. 
Thnt  was  a  case  for  tbe  partition  of  a  cer- 
tain farm  in  Calhoun  county  In  which  com- 
plitiuant.  Ilooper.  <-lnimed  an  undivided  flve- 
stxths  Interest.  From  a  decree  granting  him 
but  n  one-half  Interest,  be  appealed  to  this 
<H)urt  from  the  cir'TiIt  court  for  Calhoun  coun" 
l.v.  and  bis  title  to  an  undivided  five-sixths 
liitorest  was  estnblislied.  He  was  granted 
«)»t«  of  both  courts,  whicli  were  taxed  in 
I!il4  court,  and  an  espcuiion  Issued,  and 
Mas  levied  March  19.  1898,  upon  all  of  the 
Interest  of  defendants  in  said  land.  Partl- 
ti»u  of  tbe  property  was  ordered  and  the 


case  was  referred  by  this  court  to  tbe  circuit 
court  commissioner  of  Calhoun  county  to  take 
proofs  and  report  tbereon.  It  was  remanded 
to  the  circuit  court  for  the  enforcement  of 
tbe  decree.  Hooper  at  the  commencement  of 
that  suit,  May  18,  1894,  filed  a  notice  lis 
pendens.  The  defendant  in  tbe  suit  at  bar 
was  solicitor  for  tbe  defendants  in  tbe 
Hooper  Case  in  tbe  circuit  court  and  in  this 
court  The  Hooper  Case  proceeded  in 
Calhoun  circuit  to  a  final  determination  by 
partition  of  tbe  lands  according  to  the  decree 
of  this  court  The  one-sixth  interest  of  the 
defendants,  Alice,  Orlando  B.,  and  Earl  Mc- 
Allister, was  set  apart  to  them  by  a  definite 
description  containing  37%  acres.  Under 
said  execution  levy  the  sheriff  November  2, 
1900,  to  satisfy  the  same,  sold  and  deeded  all 
tbe  right  title,  and  interest  said  defendants 
bad  in  said  87>^  acres  March  19,  1808,  for 
tbe  sum  of  $273.42.  The  premises  so  sold 
were  not  redeemed.  While  the  Hooper  Case 
was  pending  and  before  partition,  on  De- 
cember 30,  1897,  the  defendants  McAllister 
gave  their  solicitor,  John  C.  Patterson,  a 
mortgage  on  their  undivided  one-sixth  of  the 
entire  premises  to  secure  a  note  given  to  him 
for  professional  services  In  the  sum  of  $400. 
This  mortgage  was  duly  recorded  December 
81,  1897.  Complainant  Barbour,  iu  tbe  suit 
at  bar  acquired  his  title  to  such  land  so 
sold  on  execution  by  quitclaim  deed  from 
Hooper  and  wife.  He  filed  his  bill  In  this 
suit  against  defendant,  Patterson,  claiming 
that  said  mortgage  was  a  cloud  upon  bis  title 
and  asked  that  the  same  be  set  aside  and 
canceled. 

The  question  to  determine  In  the  case  at 
bar  is  whether  as  between  tbe  parties  to  this 
suit  tbe  notice  lis  pendens  filed  in  the 
Hooper  Case  operated  to  make  bis  execution 
levy  for  costs  In  that  case  a  Hen  upon  these 
premises  suiierlor  to  the  lien  of  Mr.  Patter- 
son, tbe  mortgagee,  who  bad  actual  and 
constructive  notice,  not  only  of  tbe  Us  pen- 
dens, but  also  of  all  proceedings  In  that  suit 
The  costs  taxed  in  this  court,  for  which  tbe 
execution  Issued  under  which  tbe  sale  was 
made,  were  the  usual  taxed  costs  in  Chan- 
cery cases,  and  tbe  levy  of  the  execution  was 
made  subsequent  to  tbe  recording  of  defend- 
ant Patterson's  mortgage  in  question.  It  Is 
not  claimed  by  tbe  complainant  that  defend- 
ant's mortgage  was  given  in  fraud  of  the 
rights  of  the  Judgment  creditors.  The  ques- 
tion discussed  at  length  by  defendant  as  to 
the  necessity  of  filing  a  bill  in  aid  of  ex- 
ecution within  oiie  year  after  the  levy  Is 
therefore  not  before  tbe  court  Tbe  sole 
question  to  be  determined  Is  which  of  the 
liens  has  priority.  On  the  confirmation  of 
the  partition  by  tbe  circuit  court  in  the 
Hooper  Case,  tbe  costs  made  subsequent  to 
the  decree  of  this  court,  enforcing  tbe  same, 
were  all  paid  by  tbe  receiver,  who  In  the 
meantime  bad  been  appointed  to  care  for  tbe 
property,  and  a  small  balance  In  bis  bands 
was  paid  to  tbe  parties  according  to  their 
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respective  Interests.  The  rights  of  the  parties 
In  the  Hooper  Case  were  settled  and  de- 
termined In  this  conrt  upon  the  decree  then 
entered.  The  subsequent  proceedings  were 
taken  In  execution  of  that  decree.  Bhepard 
V.  Rice,  38  Mich.  557,  and  cases  cited.  Costs 
In  that  decree  were  not  apportioned  among 
defendants,  but  were  allowed  complainant 
for  both  courts  and  taxed  In  the  usual  man- 
ner. The  McAllisters'  Interest  taken  together 
was  declared  to  be  a  one-sixth  Interest,  and 
on  the  partition  under  the  decree  was  set 
apart  to  them  as  such  one-sixth,  in  which 
partition  they  have  acquiesced.  The  circuit 
court  could  not  under  the  partition  statute 
change  tills  decree  for  costs  made  by  this 
court  It  had  no  Jurisdiction  to  ascertain 
and  determine  or  apportion  the  same.  Where 
there  is  a  sale  of  lands  In  cases  of  partition, 
it  is  clear  that  the  statute  contemplates  a 
payment  of  the  costs  out  of  the  proceeds  of 
tbe  sale,  Including  solicitor's  fees  In  addition 
to  other  fees  and  charges  allowed  by  the 
statute,  and,  "where  the  premises  are  not 
sold  but  are  partitioned,  then  such  reasonable 
charges  are  to  be  apportioned  among  tlie 
parties  in  proportion  to  the  respectiye  inter- 
ests in  the  estate  partitioned."  Greusel  t. 
Smith,  85  Mich.  574,  48  N.  W.  616.  It  would 
appear  from  this  case  that  ordinary  taxable 
costs  are  Included.  Section  11,080,  Comp. 
Laws  1897,  provides:  "When  a  decree  con- 
firming tbe  partition  made  by  any  commis- 
sioners shall  be  entered  as  provided  in  this 
chapter,  tbe  court  shall  adjudge  and  decree 
that  each  of  the  parties  concerned  therein, 
other  than  the  complainants,  shall  pay  to  the 
comptalnnnts  a  proportion  of  the  costs  and 
charges  of  the  proceedings  to  be  ascertained 
by  the  court  according  to  the  respective 
rights  of  the  parties  •  •  •  and  upon  such 
decree  execution  may  Issue  as  In  other  cases, 
and  may  be  levied  upon  the  property  of  tbe 
parties  respectively  charged  with  such  costs, 
and  upon  any  share  or  part  of  the  premises 
allotted  on  any  such  division  to  any  owner 
unknown  or  not  named,"  etc.  Complainant's 
priority  of  lien  rests,  then,  upon  the  proposi- 
tion that  tbe  lis  pendens  filed  at  the  time 
the  Hooper  Case  was  commenced  was  notice 
to  defendant  of  all  of  Hooper's  rights  and 
Interests  and  also  of  the  ordinary  and  usual 
costs  incurred  Incident  to  establishing  the 
same.  In  this  state  a  notice  lis  pendens  duly 
filed  and  recorded,  and  tbe  original  papers 
filed  in  tbe  cause  "shall  be  notice  to  all 
persons,  of  the  liens,  rights  and  interests 
acquired  by  or  involved  In  such  proceedings, 
and  all  subsequent  owners  or  incumbrancers 
shall  take  subject  to  such  Hens,  rights,  or 
Interests."  Section  8980,  Comp.  Laws  1897. 
Costs  are  incident  to  every  proceeding  or 
suit  at  law  and  in  chancery.  They  are  some- 
times fixed  by  statute  or  rule,  and  sometimes 
are  in  the  discretion  of  the  court  This 
statute  also  includes  all  levies  and  attach- 
ment Hens.  No  one  has  ever  questioned  but 
that  the  costs  in  attaclmient  cases  would  be 


considered  as  part  of  tbe  Jodgmoit  to  k 
realized  from  the  land  and  by  ttie  wtbt 
protected  as  against  a  subsequent  iocii» 
brancer.  To  hold  that  costs  In  a  duKc; 
case  are  not  included  and  protected  bj  i 
notice  lis  p«iden8  under  tbe  statute  alwrt 
quoted  would  be  a  strained  constructiec. 
This  defendant  had  not  only  constrwti^ 
notice  of  this  lis  pendens,  but  actual  jus&t 
He  was  an  active  participant  In  all  tbe ,  .-- 
ceedlngs  as  solicitor  for  defaidants. 

There  are  two  questions  In  the  case:  a 
Did  complainant's  grantor  by  bis  lis  poidffl 
acquire  a  lien,  right  or  interest  in  thew 
premises  for  his  costs?  (2)  Has  tliat  lies:. 
right  or  interest  been  lost?  It  mnst  be  en 
ceded  that  the  Us  pendens  yraa  notice  cf 
complainant's  Hens,  rights,  and  interest  i> 
rolved  In  tbe  proceedings  and  incidecta]> 
all  ordinary  and  usual  costs.  Up  to  the  dk- 
of  the  levy  of  execution  for  costs  under  tV 
decree  of  tbis  court  there  can  be  no  gs» 
tion  but  that  such  lien  continaed.  No  qc^ 
tion  Is  raised  as  to  tbe  regularity  of  tbe  po- 
ceedlngs,  or  the  right  of  this  court  to  all^ 
complainant  bis  costs  upon  tbe  favor&tr!* 
outcome  of  bis  appeal.  Defendant  does  frA 
seriously  contend  but  that  sncb  costs  vonlJ 
necessarily  be  Included  within  the  protecti-j 
of  the  lis  pendens.  The  contention  is  that  ^' 
cause  complainant  under  execution  fit- 
this  court  by  what  has  been  called  "^dTfr- 
sary"  proceedings,  levied  upon  the  Inter*?, 
of  tbe  defendants  in  the  lands  involved  ii 
the  partition  suit  and  proceeded  to  sell  'M 
same,  all  right  under  and  by  virtue  of  the  r> 
pendens  is  lost  to  him,  and  that  this  beroii)s« 
a  direct  and  original  proceeding  on  his  pirL 
and  he  now  occupies  no  better  position  thm 
any  other  creditor  of  the  defendants  in  xiar. 
suit 

Under  the  partition  statute  above  gootel 
tbe  circuit  court  upon  a  final  dispositioa  of 
tbe  case  could  have  decreed  costs  snob  ss 
these  to  complainant  therein  and  against  ^ 
fendants  "according  to  tbe  respective  rigtits 
of  tbe  parties."  Greusel  v.  Smith,  snpra. 
Tbe  fact  that  these  costs  were  decreed  by  Of 
appellate  court  cannot  affect  in  any  way  cotn- 
plainant's  right  to  collect  the  same.  TTe 
think  that  the  fallacy  of  appellant's  reasco- 
Ing  lies  in  tbe  fact  that  the  execntlon  pro- 
ceedings are  divorced  by  argument  from  tt» 
case  In  which  tbe  costs  were  decreed.  It  i» 
a  proceeding  to  collect  costs  duly  decreed  H 
the  case  In  which  such  costs  were  protected 
by  a  valid  lis  pendens.  The  fact  that  tbe 
sheriff  by  bis  notice  levied  upon  and  sok) 
the  interest  of  defendants  in  the  premises  at 
tbe  time  of  tbe  levy  is  the  only  Irregnlaritf 
whicb  tends  to  Impeach  complainant's  claiK 
This  undoubtedly  was  done  by  the  sberif 
In  following  the  usual  form  of  blank  used  on 
levy  of  execution.  It  however,  was  not  mis- 
leading to  this  deftadant  The  notice  ap- 
prised bim  of  tbe  case  In  which  the  cost? 
arose^  in  the  taxation  of  wblcb  be  partidpat 


Digitized  by 


L^oogle 


Ucb.) 


BARBOUB  V.  PATTERSON. 


976 


d  as  solicitor  of  record,  and  tbe  levy  was 
ipon  the  Interest  of  defendants  In  tbe  land 
QvolTed,  and  npon  which  pendente  lite,  with 
ull  notice  of  all  proceedings,  he  bad  taken 
lis  mortgage. 

We  therefore  bold  that  his  rights  under 
lis  mortgage  were  subject  to  the  rights  of 
omplalnant  acquired  under  the  execution 
evy  and  sale  In  the  Hooper  Case. 

The  decree  of  the  circuit  court  Is  affirmed, 
rlth  costs. 

CARPENTBR,  a  J„  and  GRANT  and 
tLAiR,  JJ.,  concur. 

HOOKER,  J.  'Whatever  view  may  be  tak- 
n  of  the  authority  of  the  court  under  C!omp 
>aws,  {  11,080,  to  apportion  the  costs  of 
he  entire  proceeding  among  tbe  parties,  ac- 
ording  to  their  proportionate  Interests  upon 
lecree  confirming  partition,  there  may  be 
nanlfest  injustice  in  compelling  a  success- 
ul  or  IndlCTerent  and  disinterested  party  to 
ontribute  to  an  unsuccessful  one  a  share  ot 
he  expense  of  litigating  a  title,  to  determine 
be  shares,  and  it  is  tbe  general  rule  that 
be  court  need  not,  and  in  some  states  cannot 
iwfully,  charge  such  costs  to  the  fund  or 
iipose  portions  upon  parties  not  responsible 
or  the  unwarranted  contest  See  Coles  v. 
Dies,  13  N.  J.  Eq.  368;  McMullIn  v.  Dougherty 
V.  J.  Cb.')  61  Atl.  265;  Knapp  on  Partitions, 
p.  342,  343.  Such  appears  to  have  been  the 
higlish  rule.  See  cases  cited  in  21  A.  & 
:.  Enc.  of  Law  1175,  note  5.  While  In  the 
Fnited  States  the  matter  Is  largely  dlscre- 
ionary.  Implying,  perhaps,  that  the  costs  sub- 
set to  apportionment  may  Include  those 
jcurred  In  determining  the  extent  of  the 
espectlve  shares  as  well  as  the  expenses 
f  making  tbe  partition.  See  21  A.  &  E. 
Inc.  of  Law  (2d  Ed.)  pp.  11T7,  1178,  and 
otes;  6  Cur.  Law,  903.  In  the  present  case 
lie  preliminary  decree  made  by  this  court  in- 
luded  a  determination  that  tbe  complainant 
liould  recover  bis  costs  of  both  courts,  to  be 
nxed  against  all  defendants,  and  that  execu- 
ion  therefor  issue  from  this  court,  and  tbe 
nuse  was  remanded  for  further  proceedings, 
3  carry  out  the  decree  made  here.  This  de- 
ree  left  no  discretion  in  the  circuit  court  as 
o  the  costs  covered  by  It,  and  plainly  In- 
Icates  that  tbe  defendant  should  be  charged 
rith  such  costs.  It  was  an  ordinary  decree 
or  costs,  with  an  award  of  execution,  which 
re  understand  to  have  been  issued  and 
evied  npon  the  one-sixth  interest  of  McAl- 
Ister,  which  was  afterwards  bid  In  at  the 
xecutlon  sale  by  complainant,  and  he  there- 
ly  acquired  a  title  to  the  same,  unless  Pat- 
erson's  mortgage  has  priority.  This  mort- 
age was  given  to  counsel  before  the  rendi- 
lon  of  the  first  decree  to  secure  his  fees  in 
he  partition  case.  We  may  eliminate  all 
uestlons  pertaining  to  the  lis  pendens  for 
onnsel  bad  personal  knowledge  of  the  na- 
nre  of  tbe  proceedings,  and  Is  chargeable 
rltb  notice  of  any  Hen  which  bad  attached 


under  tbe  law,  by  reason  of  the  institution  of 
the  partition  proceedings. 

Tbe  only  remaining  questions  are  whether  a 
lien  does  attach  in  favor  of  a  complainant 
in  partition  proceedings  npon  the  shares  of 
other  parties  for  his  costs,  and.  If  so,  wheth- 
er there  Is  any  reason  for  saying  that  it 
does  not  apply  to  tbe  decree  of  this  court. 
We  are  not  aware  of  any  case  that  holds 
that  tbe  right  to  collect  costs  from  tbe  prem- 
ises or  fund  is  limited  to  tbe  expense  of 
tbe  partition  proper,  as  ccmtradistingulshed 
from  tbe  preliminary  decree  determining  tbe 
respective  interests.  See  Coles  v.  Coles.  13 
N.  J.  Eq.  366;  Woglom  v.  Kant  (N.  J.  Oh.) 
61  Atl.  9;  4  Cur.  Law,  902.  These  author- 
ities are  cited  as  indicative  of  the  propriety 
of  settling  such  questions  in  partition  pro- 
ceedings, and  as  showing  no  distinction,  as 
to  costs.  Incurred  in  the  different  phases  of 
the  proceeding. 

Our  statute  (section  11,080)  makes  none,' 
providing  in  a  general  way,  that,  upon  the 
final  decree,  the  court  shall  apportion  tbe 
costs,  and  that  they  shall  be  chargeable 
upon  and  enforceable  against  tbe  respective 
shares.  I  think  that  this  statute  creates 
a  Hen  from  tbe  beginning  of  the  suit  that 
cannot  be  avoided  by  a  subsequent  convey- 
ance or  mortgage.  It  may  be  said  that 
tbe  terms  of  the  statute  have  not  been 
complied  with,  because  the  final  decree  has 
not  apportioned  costs.  Our  understanding 
is  that  the  costs  of  the  partition  proper 
were  paid,  and  there  was  no  occasion  to  re- 
fer to  them  In  the  decree.  They  are  not  In 
controversy  here,  and  therefore  It  Is  unim- 
portant. As  to  the  costs  which  are  involved 
here,  tbe.  disposition  of  them  made  by  this 
court  precluded  action  by  tbe  circuit  Judge. 
The  lien  is  Imposed  by  tbe  statute,  not  by 
the  decree,  and  we  think  tbe  law  should 
be  construed  to  cover  all  costs  awarded  In 
the  case.  There  Is  nothing  uncommon  in 
statutes  declaring  judgments  and  decrees  to 
constitute  Hens  upon  real  estate,  and  there 
is  manifest  propriety  In  such  a  rule  in  parti- 
tion cases.  It  follows  that  the  decree  of 
this  court  was  the  prior  lien,  and  I  there- 
fore concur  with  my  Brother  McALVAY  that 
tbe  decree  of  the  circuit  court  should  be 
affirmed,  with  costs. 

MONTGOMERY,  J.,  concors  with  HOOK- 
ER, J. 

OSTRANDER,  3.  (dissenting).  Complain- 
ant's grantor,  owner  of  a  personal  judgment 
for  costs  against  defendant's  mortgagors,  took 
out  execution  to  collect  the  same  and  caused 
It  to  be  levied  upon  all  the  title  and  Interest 
of  the  execution  debtors  in  premises  in  which 
said  debtors  owned  an  undivided  share  or 
interest  in  fee  simple.  At  the  date  of  the 
judgment  there  was  a  valid  mortgage  upon 
the  same  interest,  executed  December  30, 
1897,  and  after  tbe  beginning  of  the  suit 
In  which  the  Judgment  for  costs  was  recover- 
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«d  by  the  execution  debtors  to  the  defendant 
bere,  which  mortgage  was  duly  recorded. 
Later,  In  October,  1899,  the  said  premises 
were  partitioned  and  land  in  severalty  was 
set  off  to  said  execution  debtors  in  lieu  of 
the  said  undivided  share  and  interest 
Thereafter,  in  November,  1899,  the  sheriff 
sold  to  the  execution  creditor  the  premises 
80  set  off,  to  satisfy  said  execution,  for  about 
one-third  of  the  actual  value  of  the  same. 
The  purchaser  conveyed  the  Interest  so  ac- 
quired by  quitclaim  deed  to  the  complainant 
in  this  suit,  who  filed  his  bill  to  cancel  said 
mortgage,  asserting  that  it  and  the  record 
of  it  constituted  a  wrongful  cloud  upon  bis 
title.  The  proceeding  In  which  the  judgment 
for  costs  was  secured  was  a  proceeding  to 
partition  lands,  but  there  was  also  involved  a 
dispute  as  to  the  size  or  extent  of  the  undivid- 
ed interest  of  the  complainant  in  the  said 
premises.  It  was  upon  the  determination  of 
that  contested  question  that  the  judgment 
for  costs  in  favor  of  said  complainant  and 
against  said  defendants  was  recovered. 

It  is  claimed  that  because  the  mortgage 
In  question  was  given  pendente  lite  the  said 
Judgment  for  costs  and  the  execution  lien 
were  prior  in  effect  to  the  lien  of  the  mort- 
gage. Independent  of  all  other  considera- 
tions, sale  having  been  of  the  apparent  in- 
terest of  the  execution  debtors,  the  execution 
creditor  should  be  held  to  have  acquired  only 
the  equity  of  redemption  in  the  premises. 
Messmore  v.  Huggard,  46  Mich.  558,  9  N. 
W.  STiS.  But  upon  no  theory  of  the  case  has 
complainant  the  right  to  have  the  execution 
levy  treated  as  a  lien  superior  to  that  creat- 
ed by  the  mortgage.  A  Us  pendens  was  re- 
corded when  the  bill  In  the  partition  pro- 
ceedings was  filed.  This  added  nothing  to 
the  notice  which  the  mortgagee,  the  defend- 
ant here,  who  was  solicitor  for  defendants 
In  the  partition  suit,  was  chargeable  with. 
Baker  v.  rierson,  6  Mich.  450.  The  purpose 
of  recording  notice  of  the  pendency  of  a  suit 
Is  to  make  the  filing  of  the  bill  constructive 
notice  to  a  purchaser  of  real  estate  of  the 
claims  thereto  and  therein  asserted  in  the 
bill.  The  bill  in  question  here  asserted  no 
interest  in  an  undivided  one-sixth  of  the 
premises,  but  admitted,  and  notified  intend- 
ing purchasers  and  Incumbrancers  of  the  fact, 
that  the  defendants  owned  an  undivided  one- 
sixth  interest  in  fee  simple.  Such  intend- 
ing purchasers  and  incumbrancers,  the  bill 
praying  for  partition,  were  further  notified 
by  the  statute  that  the  entire  premises  might 
be  ordered  to  be  sold,  or  that  said  undivided 


interest  might  be  set  off  lo  severalty,  aoi 
in  either  case,  that  a  proportion  of  the  mntc- 
al  costs  and  charges  of  effecting  said  part- 
tlon  might  become  a  first  charge  upon  s.iij 
interest.  Comp.  Laws  1897,  S  11.030.  Ta 
statute,  however,  requires  these  costs  and  char- 
ges to  be  determined  and  apportioned  by  tj: 
court  (section  11,060),  and  does  not  conteoi-  ] 
plate  that  such  costs  and  charges  shall  in- 
clude adversary  costs  allowed  to  and  bisc-l 
in  favor  of  a  party  who  is  contesting  wil 
another,  or  with  others,  the  size  or  exttLt 
of  his  own  undivided  interest.  This  w>- 
the  construction  put  upon  tbe  statute  tj 
this  court  In  awarding  the  costs  (Hooper  r. 
McAllister,  115  Mich.  174,  73  N.  W.  isri 
and  was  the  construction  adopted  by  colt 
plainant's  grantor,  as  is  evidenced  by  whs; 
he  did.  A  judgment  for  costs,  like  any  cilifT 
personal  judgment,  becomes  a  Hen  upon  re-:: 
property  only  by  virtue  of  the  contract  wti '. 
is  being  enforced  by  express  statute  pruri 
sions  or  by  levy  of  execution.  Executiir- 
to  collect  such  Judgments  run  first  agaitrv 
the  personal  estate  of  the  debtor.  It  Is  tru- 
that  costs  are,  as  a  rule,  usual  Incidents  of  liti- 
gation, and  that  notice  of  tlie  pendency  of  i 
suit  in  chancery  involves  an  understantli .; 
that  one  or  other  of  the  parties  thereto  lu  ; 
recover  a  Judgment  therein  for  his  cott.s. 
There  is,  however,  no  reasonable  support  for 
the  doctrine  that  one  may  not  take  a  '>^  ^ 
veyance  from  the  defendant  In  such  a  ni: 
of  premises  which  he  is  informed  by  tbr 
bill  of  complaint,  belong  to  the  defendant  cLi 
to  which  no  claim  Is  asserted,  except  at  tin 
peril  of  paying  a  Judgment  for  costs  in  fartr 
of  complainant,  thereafter  to  be  rendered 
Tbe  statute  does  not,  in  terms,  postpone  the 
title  of  the  purchaser  pendente  lite  to  tte 
payment  of  costs  awarded  as  in  ad  vers;:  rj 
proceedings  in  tbe  pending  salt  Cou[>. 
Laws  1S97,  {{  441,  8980.  It  docs.  In  terms, 
postpone  all  incumbrances  to  the  payuic-i: 
of  a  proportional  share  of  tbe  cost  of  tlM 
partition,  in  view  of  all  of  which  and  of  ttie 
general  rale  that  money  judgments  beconx 
liens  upon  real  estate  by  levy  only  tbe  cooit 
should  not  determine  that  a  lien  Is,  In  effe-t 
created  by  notice  of  the  pendency  of  tbe  rj : 
for  tbe  costs  which  may  be  awarded  to  cuu- 
plalnaut. 

Tbe  decree  should  be  reversed,  with  co^:; 
of  both  courts,  and  the  bill  of  complaint  di> 
missed. 

MOORB,  J.,  concurs  with  OSTRAXDER,  J. 
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MIBAOB   IRR.   CO.  t.   STURGEION. 
(Supreme  Conrt  of  Nebraska.    Sept.  21,  ID06.) 

1.  CORFOSATIORS— STOOK  ASSEBSIISNT  —  BN- 
FOBCniERT. 

Evidence  examined,  and  held  aaffident  to 
■ustain  the  Jadgment. 

2.  Same. 

Enterprise  Ditch  Co.  v.  Mofflt,  79  N.  W. 
SaO.  68  Neb.  642,  46  L.   B.  A.  647,   76  Am. 
St.  Rep.  122,  examined  and  diatinguisbed. 
(SjIIabtu  by  the  Ooort) 

Gommlsalonera'  Opinon.  Department  No.  1. 

Appeal  from  District  Conrt,  Slierldan  Coun- 
ty;  Westover,  Judge. 

Action  by  the  Mirage  Irrigation  Company 
Eigainst  Blmor  E.  Sturgeon.  Judgment  for 
plaindft,  and  defendant  appeals.    Affirmed. 

0.  Patterson  and  A.  W.  Crltes,  for  appel- 
lant.   W.  W.  Wood,  for  appellee. 

OLDHAM,  O.  This  Is  a  controversy  be- 
tween the  plalntlir,  a  corporation  organized 
under  the  laws  of  Nebraska  for  the  purpose 
at  constructing  and  operating  an  irrigation 
;anal  in  Sheridan  and  Dawes  counties,  and 
the  defendant,  who  is  a  stockholder  and  di- 
rector in  the  corporation.  In  December, 
1900,  the  plaintiff  was  in  debt  for  construc- 
tion work  on  its  canal  In  the  sum  of  $2,643 
Eind  without  funds  to  meet  the  indebtedness, 
and,  on  the  29th  day  of  that  month,  at  a 
regular  meeting  of  the  board  of  directors,  an 
assessment  of  10  per  cent  on  the  face  value 
}f  all  the  stock  was  levied  by  the  board  of 
airectors.  The  defendant  was  a  member  of 
the  board  and  participated  in  the  meeting 
ivhlch  made  the  levy.  The  stock  seems  to 
bave  been  fully  paid  up  at  the  time  this 
additional  levy  was  made,  and  defendant 
was  the  owner  of  86  shares  of  the  capital 
stock.  His  certificate  of  stock,  at  the  time 
Df  the  purchase,  contained  the  following  re- 
cital: "This  certificate  of  stock  Is  Issued 
and  accepted  on  the  further  condition  in- 
dorsed on  the  back  of  this  certificate."  And 
on  the  back  of  the  certificate  was  the  fol- 
lowing indorsement:'  "This  stock  Is  subject 
to  assessment  over  and  above  its  par  value, 
for  maintenance  of  the  canal,  and  may  be 
■old  for  all  delinquent  assessments  so  levied." 
When  this  assessment  was  made,  defendant 
bad  a  claim  against  the  corporation  for  $160 
for  construction  work  on  the  canal.  The 
issessment  of  10  per  cent  on  his  stock  was 
charged  against  him  on  the  books  of  the 
company  In  the  sum  of  $356.13,  and  he  was 
arlven  credit  for  the  $150  due  him  for  his 
ivork.  On  April  27,  1001,  at  a  session  of 
the  board  of  directors,  at  which  defendant 
was  present  It  was  agreed  between  plaintiff 
and  defendant  that  his  assessment  should 
be  paid  by  the  $160  due  him  on  the  books 
and  his  agreement  to  pay  the  balance  of 
|206bl8  on  a  note,  which  had  been  given 
by    the  plaintiff   to  one  Thomaa  Cuff  and 

lOSN.Wv-ea 


which  was  then  in  the  hands  of  De  Loss 
Barber  for  collection.  Under  this  agreement 
defendant  was  credited  for  the  full  amount 
of  Ills  assessment  on  the  books  of  the  com- 
pany and  gave  the  following  receipt  to  plain- 
tiff: "Hay  Springs,  Nebr.,  Apr.  27,  1901. 
Rec'd  of  Mirage  Irrigation  Co.  Two  Hundred 
Six  Sc  13/100.  Dollars  to  be  credited  on  Cuff 
note.  $206.13  [Signed]  E.  B.  Sturgeon." 
After  the  execution  and  delivery  of  this  re- 
ceipt defendant  refused  and  neglected  to 
make  any  payment  on  the  Cuff  note,  and 
the  company  was  compelled  to  pay  it  in  full. 
It  thereupon  brought  the  case  at  bar  in  t^e 
county  court  of  Sheridan  county  to  recover 
from  defendant  the  $206.13  and  Interest 
The  case  was  tried  in  the  county  court  and 
taken  by  appeal  to  the  district  court  of 
Sheridan  county,  where  a  Jury  was  waived 
and  trial  had  to  the  court  which  resulted 
In  a  Judgment  for  the  plaintiff.  To  reverse 
this  Judgment  defendant  has  appealed  to 
this  court 

Defendant's  sole  contention  is  that  the 
assessment  on  the  paid-up  capital  stock  was 
absolutely  void  and  that  his  agreement  to 
settle  the  same  with  the  board  of  directors 
was  a  mere  nudum  pactum.  The  general 
rule  Is  that  a  corporation  cannot  levy  an 
assessment  upon  the  holders  of  fully  paid- 
up  stock,  nnless  the  power  to  do  so  Is  con- 
ferred by  the  charter,  or  articles  of  associa- 
tion, or  a  valid  statute,  or  by  consent  of  the 
stockholders  or  members.  2  Clark  &  Mar- 
shall, Private  Corporations,  p.  1267,  {  402. 
In  the  case  at  bar  the  assessment  was  made 
by  consent  of  all  the  directors  present  de- 
fendant being  one  of  them,  and  was  done 
in  conformity  with  the  provisions  contained 
in  the  stock  certificates  at  the  time  they 
were  purchased  by  the  defendant 

The  case  of  Enterprise  Ditch  Company  v. 
Mofflt  68  Neb.  642,  79  N.  W.  660.  45  L.  R. 
A.  647,  76  Am.  St  Rep.  122,  relied  upon 
by  defendant  Is  not  in  conflict  with  the 
conclusion  about  to  be  reached,  because  in 
that  case  there  was  no  by-law  or  provision 
of  the  articles  of  incorporation  at  the  time 
the  stock  was  Issued  and  purchased,  which 
provided  for  a  levy  on  the  fully  paid-up 
capital  stock.  And  it  was  properly  held  In 
that  case  that  a  retroactive  by-law  of  this 
nature  could  not  be  passed  which  would  op- 
erate on  stock  Issued  before  Its  enactment 
The  facts  in  the  case  at  bar  clearly  take  it 
without  the  mie  in  that  case. 

We  are  therefore  of  opinion  that  the  evi- 
dence is  sufficient  to  sustain  the  judgment 
of  the  trial  court  and  we  recommend  that 
its  judgment  be  affirmed. 

AMES  and  BPPBRSON,  CO.,  concur. 

PS:R  curiam.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  of  the 
district  conrt  Is  affirmed. 
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LOWB  et  aL  V.  FBOSPBCT  HIIX  GElfB- 

TERT  ASS'N  et  aL 
(Supreme  Court  of  Nebraska.    Sept  21,  1906.) 

HIAI.TH— UBI    or    IiARD    FOB    OoorcBT— Ih- 

juRonon. 

Upon  rebearinK.    Fornwr  opinion  adhered 
to. 

(SyUabos  hj  tba  Court) 

On  rehearing. 

Former  opinions  (78  N.  W.  488^  106  M.  W. 
428)  adhered  to. 

LETTTON,  J.  A  statement  of  the  facts  In 
thia  case  may  be  found  In  the  opinion  upon 
the  orlglnai  decree  (Lowe  v.  Prospect  Hill 
Cemetery  Ass'n,  58  Neb.  84.  78  N.  W.  488, 
46  L.  R.  A.  237),  and  in  the  opinion  upon  the 
application  to  modify  the  injunction  (Lowe 
T.  Prospect  Hill  Cemetery  Ass'n,  106  N.  W. 
429).  The  original  injunction  was  granted 
upon  two  gromids:  (1)  That  interments  in 
the  disputed  strip  of  land  would  pollute  and 
poison  the  water  In  the  wells  of  the  plain- 
tiffs, that  by  such  interment  the  health  and 
lives  of  the  inhabitants  of  the  locality  wonld 
be  endangered,  the  use  and  enjoyment  of 
the  plaintiffs'  property  interfered  with  and 
their  real  estate  rendered  ralueiess,  and  that 
sncb  use  would  constitute  a  private  nui- 
sance at  common  law.  (2)  That  the  use  of 
the  land  for  interring  therein  dead  bodies 
would  violate  the  ordinances  of  the  city  of 
Omaha.  While  counsel  for  the  defendants 
Insist  that  it  is  impossible  to  tell  from  the 
decree  upon  what  ground  the  injunction  was 
granted,  it  appears  that  the  defendants  were 
enjoined  from  in  any  manner  establishing  a 
cemetery  on  the  disputed  strip,  and  from  en- 
larging the  limits  of  Prospest  Hill  (Cemetery, 
so  as  to  Include  the  said  disputed  strip  or 
any  part  thereof.  Also  from  causing  any 
burials  to  be  made  and  from  selling  or  using 
any  portion  of  said  strip  for  the  purpose 
of  interring  human  remains  or  for  the  pur- 
pose of  sepulture.  It  is  clear  that  such  a  de- 
cree is  based,  not  alone  upon  the  existence 
of  a  private  nuisance,  but  upon  the  fact  that 
the  disputed  strip  was  not  at  that  time  cem- 
etery ground,  and  that  the  city  ordinance 
prohibited  the  establishment  of  new  ceme- 
teries or  the  enlargement  of  old  ones  within 
the  dty  limits. 

At  the  first  hearing  of  the  case  in  this 
court  upon  appeal  (Lowe  v.  Pro8i)ect  Hill 
Cemetery  Ass'n,  58  Neb.  94,  78  N.  W.  488, 
46  L.  R.  A.  237),  It  was  said  by  Ragan,  com- 
missioner :  "We  have  carefully  studied  both 
the  history  and  the  argument,  and  have  not 
the  slightest  doubt  that  the  ordinances  of 
the  city  of  Omaha  forbid  the  cemetery  as- 
sociation from  interring  dead  bodies  in  the 
strip  of  land  in  controversy,  and  without  de- 
termining whether  the  appellees  made  such 
a  showing  as  wonld  entitle  them  to  thia  in- 
junction because  the  interring  of  dead  bodies 
In  the  land  by  the  cemetery  association 
would  violate  the  ordinances  of  the  city  of 


Omaha,  we  proceed  to  inquire  wbetber  0» 
decree  of  the  district  court  can  be  snataisel 
upon  the  ground  that  the  use  prppoBed  tO' 
be  made  by  the  cemetery  asaodatlon  of  iti 
ground  constitute  a  private  nniaanoe  it 
common  law."  The  remainder  of  the  opinios 
of  Mr.  Comffii8slon»  Ragan  is  mainly  de- 
voted to  a  consideration  of  this  qnestioc 
and  the  question  as  to  the  probibitSon  of 
Interment  therein  by  ordinance  la  not  farther 
considered.  Since  the  rendition  of  the  oris- 
Inal  decree  the  dty  council  has  declared  the 
disputed  tract  to  be  cemetery  groonds,  and 
thus  in  effect  attempted  to  set  aside  an  ad- 
judication by  a  court  of  competent  Jurisdic- 
tion to  the  contrary.  Upon  renewed  consid- 
eration of  the  facta  and  the  law  npcm  this 
branch  of  the  caae,  we  are  fully  satisfied  that 
the  action  of  the  dty  council  could  In  n» 
wise  effect  the  legal  status  of  the  parties  and 
on  this  point  we  adhere  to  the  reasoning  and 
conduslon  of  the  former  opinion  bj  Chitf 
Justice  Holcomb. 

2.  It  is  oontoided  by  the  defendants  Oat 
sufficient  change  baa  been  shown  in  the  coo- 
ditions  and  drciunstances  of  the  case  to 
Justify  a  modlflcatlon  of  the  Injnnctiflo, 
among  other  things  by  the  adoption  of  • 
health  ordinance  by  the  city  conncil  of 
Omaha,  in  which  the  regulation  of  tbe  man- 
ner of  tbe  burial  of  the  dead,  so  as  to  pre- 
vent the  dangers  of  pollution  of  waters  or 
spread  of  disease  is  placed  within  the  poww 
of  the  commissioner  of  health ;  but  at  the 
time  of  the  passage  of  the  health  ordinance 
granting  such  {Mwers,  the  ordinance  prohibit- 
ing the  enlargement  of  cemeteries  or  tbe  in- 
terment of  dead  bodies  therein  was  still  in 
full  force  and  effect  As  is  pointed  out  by 
Chief  Justice  Holcomb,  the  ordinance  relied 
upon  does  not  repeal  the  ordinance  prohibiting 
burial  within  the  tract  It  consequently 
could  have  no  effect  as  to  tbe  premises  in 
dispute,  and  as  Is  shown  in  tbe  former  opin- 
ion, the  adoption  of  the  ordinance  does  not 
materially  change  the  situation.  After  con- 
sideration of  all  the  evidence,  we  are  In  ac- 
cord with  the  finding  of  the  district  court 
and  the  conclusion  arrived  at  by  Mr.  Com- 
missioner Ragan  and  Chief  Justice  Holcomb. 
that  the  fact  is  established  by  a  preponder- 
ance of  tbe  evidence  that  the  disputed  strip 
was  no  part  of  the  then  existing  conetery 
at  the  time  of  the  passage  of  the  ordinance 
prohibiting  tbe  enlargement  of  cemeteries 
within  the  dty.  We  think  no  other  change  ot 
drcumstances  of  any  effective  character  has 
been  shown  to  have  taken  place.  It  Is  urged 
by  the  defendants,  that  conceding  that  the 
preservation  of  the  plaintiffs'  right  to  be 
protected  from  the  evils  caused  by  Interment 
In  the  disputed  tract  may  not  properly  be 
preserved  by  the  provisions  of  tbe  health 
ordinance  of  the  dty  of  Omaha  granting 
power  to  the  health  commissioner  to  prescribe 
rules  for  interment  still,  the  cause  sbonld 
be  remanded  to  the  district  court,  with  direo 
tlons  to  allow  further  pleadings  and  proofs. 


Digitized  by  LjOOQIC 


TCeb.) 


MABTLBT  v.  MARTLET. 


979 


If  necessarj,  to  aacertaln  wbetber  or  not 
Bucb  reetrlctiona  and  regtUatloiis  of  the  right 
of  sepulture  can  be  made  bo  aa  to  prevent 
Injury  to  the  plalntUTs,  and  if  it  be  found 
ttiat  the  rights  of  the  plaintlfCa  may  be  pro- 
tected by  proper  regulations,  then  that  the 
court  modify  the  injunction  so  as  to  allow 
burials  to  be  made  under  regulations  and 
conditions  prescribed  in  its  decree.  Were  it 
not  for  the  existence  of  the  ordinance  forbid- 
ding interments  this  request  would  be  seri- 
ously considered  by  the  court,  but  to  modify 
the  decree,  so  as  to  permit  or  authorize  or 
cowntMiance  such  interment  tfpon  the  prem- 
laes,  would  be  in  plain  conflict  with  the  pro- 
Tlsioiis  of  the  ordinance,  and  would  put  the 
court  in  the  position  of  at  least  impliedly 
sanctioning  a  violation  of  the  law.  While 
it  is  possible  that  the  plalnttfTs  without  the 
existence  of  some  special  Injury  to  them  dif- 
ferent from  that  to  the  public  at  large,  might 
not  have  been  entitled  to  an  injunction  In 
tbe  first  place  merely  upon  the  ground  that 
the  defendants  proposed  to  violate  or  were 
Tiolattng  ordinances  of  the  oity,  still  both 
elements  were  pleaded,  found  to  have  been 
proved,  and  entered  into  the  decree,  vis., 
tbe  existence  of  an  ordinance  making  it  un- 
lawful to  perform  the  prohibited  acta  and 
tbe  existence  of  the  right  on  tbe  part  of  the 
plaintiffs  to  Insist  upon  obedience  to  the  or- 
dinance by  tbe  defendants  on  account  of 
special  injury  to  their  property. 

While  we  appreciate  the  sentiment,  which 
has  moved  the  distinguished  and  venerable 
counsel  for  the  defendants  to  persevere  in 
the  great  labor  tb^  have  performed  in  this 
case,  and  while  we  would  be  gratified  to 
grant  them  the  relief  sought,  we  are  of  the 
opinion  that  the  conclusion  reached  in  the 
former  opinion  is  right,  and  should  be  ad- 
hered to. 


MARTLBT  et  al.  v.  MARTLET  et  aL 
(Supreme  Court  of  Nebraska.    Sept  21,  1908.) 

Wnxs— GoNfnsuoTion— Refuonant  Ciattsks. 
When  there  Is  an  irreconcilable  repugnan- 
cy between  the  daosea  of  a  will  the  later  will 
prevail  over  the  earlier.  Such  a  repugnancy 
will  not  be  raised  hj  conatmction  but  the  instru- 
ment will,  if  possible,  be  so  interpreted  as  to 
give  effect  to  all  Its  provisions. 

[Eld.  Note. — For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  Wills,  gj  988,  989.] 

(Syllabus  by  tbe  Oonrt) 

Oommlasioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Dodge  CJoun- 
ty;  Reeder,  Judge. 

Action  by  Daniel  Martley  and  others 
against  William  Martley  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Reversed  and  remanded. 

Geo.  Ifc  Loomis  for  appellants.  F.  W. 
Button,  for  appellees. 

AMBS,  a  In  1882,  William  Martley  died 
In  Dodge  county  In  this  state  the  owner  of 


a  tract  of  land  situate  In  tibat  county  and 

leaving  a  will,  afterwards  duly  admitted 
to  probate,  of  which  the  following  is  a  copy 
of  so  much  as  pertains  to  this  litigation. 
"The  property  of  which  I  am  possessor,  I 
bequeath  in  the  following  manner,  to  wit: 
I  do  give  to  my  beloved  wife,  Catherine 
Martley,  the  one  hundred  and  twenty  acres 
which  she  shall  possess  during  her  life,  and 
at  her  death  shall  revert  to  the  children  of 
wbom  we  are  father  and  mother,  and  In  case 
she  marries  will  only  be  entitled  to  her 
proper  share,  thus  giving  tbe  children  tbe  sole 
control  of  their  share.  The  x)er8onal  prop- 
erty to  be  kept  for  the  children  except  what 
Is  necessary  to  be  sold  to  pay  expenses.  I 
do  hereby  order  that  no  part  of  my  property, 
real  estate  or  personal  shall  be  given  to  my 
son,  William,  except  one  dollar  which  I  do 
freely  give  him.  The  real  estate  is  to  be 
divided  among  the  boys,  William  excepted." 
On  the  final  settlement  of  the  estate  In  1883, 
the  county  Judge  entered  an  order  adjudging 
tbe  fee  of  the  land  to  be,  in  equal  parts, 
in  four  sons  of  the  deceased,  not  including 
William,  who  was  and  is  admitted  to  have 
betai  expressly  excluded  by  the  terms  of 
the  Instrument.  Several  daughters  of  the 
testator  and  his  wife,  Catherine,  also  sur- 
vived him,  and  tbe  foregoing  construction  of 
the  will  by  the  county  court  seems  to  have 
been  acquiesced  in  by  all  parties  until  shortly 
before  the  beginning  of  this  suit,  but  the  life 
tenant  continued  to  occupy  tbe  premises  so 
that  tbe  sons  named  in  the  order  have  not 
entered  into  possession.  In  1903,  this  action 
was  begim  by  the  four  sons  to  quiet  title 
in  the  fee  of  tbe  land  in  themselves  aa 
against  all  the  other  heirs  at  law  of  the 
testator  who,  it  Is  alleged  are  claiming  owner- 
ship In  the  same  as  devisees  under  the  will. 
The  defendants,  except  William  who  made 
default,  answered  by  way  of  cross-bill  assert- 
ing such,  ownership.  There  was  a  reply 
which  raised  no  essential  issue,  and,  there 
being  no  dispute  of  fact,  the  cause  was  sub- 
mitted to  the  court  upon  the  pleadings,  the 
object  being  to  obtain  a  construction  of  the 
will.  The  district  court  adjudged  that  all 
the  children  of  tbe  testator  who  survived 
him,  except  Wlllia'm,  acquired  equal  Interests 
in  the  land  as  devisees. 

The  sole  question  Is  whether  there  is  an  Ir- 
reconcilable repugnancy  between  the  first  and 
the  last  of  the  above-quoted  clauses  of  the 
will,  it  not  being  disputed  or  doubted  that, 
if  there  Is  such,  the  last  will  prevail.  Grlf- 
feth  V.  Pringle,  S6  Ala.  486;  Park  v.  KInes, 
100  Ind.  148;  Jordan  v.  Woodln,  93  Iowa, 
453,  61  N.  W.  948;  Covert  v.  Sebem,  73  Iowa, 
564,  85  N.  W.  636;  Davis  v.  Boggs,  20  Ohio 
St  650.  To  onr  minds  the  question  Is  one 
of  such  extreme  doubt  and  obscurity  that 
we  are  unable  to  solve  it  satisfactorily.  It  Is 
a  cardinal  mle  that  repugnancy  is  not  to  be 
raised  by  construction,  but  the  argument  of 
counsel  for  defendants  and  appellees  that 
there  are  no  words  of  gift  or  devise  in  the 
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last  clause,  bat  tbat  nich  are  to  be  found 
In  tbe  first  clause  onlr,  by  tbe  terms  of  wblcb, 
If  it  stood  alone,  tbe  estate  would  have  de- 
Tolred  in  equal  shares  upon  all  tbe  children; 
and  that  effect  may  be  given  to  the  last 
clause  by  supposing  It  to  have  been  intended 
solely  to  emphasize  the  preceding  exception 
of  William,  does  not  strike  ns  convincingly. 
Technical  words  are  not  always  of  control- 
ling force  In  the  construction  of  a  will  and 
there  appears  to  us  to  have  been  no  occasion 
for  emphasizing  the  preceding  sentence  which 
is  free  from  ambiguity  or  the  possibility 
of  mlshiteipretatlon,  and  by  which  William 
is  expressly  excluded  from  all  participation 
In  the  estate  of  the  testator  except  the  nomi- 
nal sum  of  $1.  Is  it  not  at  least  equally  or, 
rather,  more  probable  that  by  the  last  clause 
the  testator  Intended  to  except  his  daughters 
as  well  as  William  from  participation  In  the 
land  which  was  the  family  homestead?  To 
confine  the  last  clause  to  the  mere  office  of 
emphasis  Is  to  give  it  no  legal  meaning  at 
all,  and  to  assign  it  to  no  obvious  purpose  or 
Intent  of  the  testator;  but  to  suppose  It  to 
have  been  Intended  to  express  an  exception 
is  at  once  to  raise  it  to  dignity  and  impor- 
tance and  to  satisfy  another  elementary  rule 
of  testamentary  construction,  to  wit,  that 
every  provision  of  the  will  shall,  if  posBlble, 
foe  given  effect  On  the  whole  this  view  more 
nearly  satisfies  our  minds  than  does  that 
adopted  by  tbe  learned  trial  judge,  and  we 
therefore  recommend  that  the  Judgment  of 
the  district  court  be  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  a  decree 
in  accordance  with  the  prayer  of  the  petition. 

EPPERSON  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  it  is  ordered  that  the 
Judgment  of  the  district  court  be  reversed, 
and  the  cause  remanded,  with  instructions 
to  enter  a  decree  in  accordance  with  tbe 
prayer  of  tbe  petition. 


RAMOLD  T.  OLATTON. 
(Supreme  Court  of  Nebraska.    Sept  21,  1006.) 

APFEAI/— Habuless  Bbbob. 

When  the  verdict  returned  by  the  Jury  is 
the  only  one  justified  by  the  evidence,  errors  in 
the  giving  and  refusing  of  instructions  are  not 
prejudicial. 

[Ed.  Note. — For  cases  in  point,  see  voL  3, 
Cent.  Dig.  Appeal  and  Error,  S  4034.] 

(Syllabus  by  tbe  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Efrror  to  District  Court,  Otoe  County; 
Jessen,  Judge. 

Action  by  Andrew  Ramold  against  Edgar 
Clayton.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

John  V.  Morgan  and  Roddy  A  BIschof,  for 
plaintiff  in  error.  L.  F.  Jackson,  for  de- 
fendant in  error. 


EPPERSON,  a  Deftodant  Is  tbe  owner 
of  a  farm  in  Otoe  county.  Camp  creek,  a 
natural  water  course,  flows  through  his  prem- 
ises. Plaintiff  is  the  owner  of  a  tract  of  land 
lying  about  80  rods  south  of  defoidant'* 
said  farm.  Plaintiff  alleged  that  in  May, 
1908,  defendant  diverted  the  waters  of  Camp 
credc  by  tbe  construction  of  dikes  so  as  to 
cause  them  to  flow  upon  his  premises  to  his 
damage.  Defoidant  denied  the  illegal  con- 
struction and  maintenance  of  the  dams,  and 
alleged  that  tbe  overflow  on  plaintUTs  land 
was  in  no  way  due  to  the  acts  of  the  defendant 
bat  was  due  t6  an  anpreced«ited  flood  in  the 
month  of  May,  1903.  The  cause  was  tried  in 
the  district  court  of  Otoe  county,  and  a  ver- 
dict returned  for  defendant 

One  of  the  Instructions  given  to  tbe  Jury, 
which  plaintiff  now  assigns  as  error,  is  as 
follows:  "Ton  are  instructed  that  the  un- 
contradicted evldeice  in  this  case  shows  that 
after  the  rain  on  tbe  afternoon  of  May  26k 
1903,  the  flood  waters  of  Gamp  cre^  were 
over  both  the  east  and  west  dikes  along  the 
banks  of  said  creek  at  the  point  on  said 
creek  where  the  dam  built  in  April,  1908, 
formerly  stood.  And  so  far  aa  tbe  alleged 
damages  to  plaintiff's  land  and  crops  from 
the  flood  waters  resulting  directly  from  thti 
particular  rain  the  defendant  would  not  be 
liable."  An  examination  of  the  evidence  con- 
vinces us  that  this  instruction  was  correct 
It  is  nndisputed  that  at  the  time  of  this  un- 
precedented flood,  the  banks  of  Camp  cre«k 
did  not  confine  the  waters  thereof,  and  that 
the  dams  and  embankments  constmcted  by 
defendant  in  no  way  contributed  to  tbe  vol- 
ume of  water  that  was  then  thrown  npon 
plalntlfT's  land;  but  on  the  contrary,  were 
swept  away  by  the  torrent  The  undisputed 
evidence  shows  that  this  fiood  of  May  28th 
was  very  destructive.  The  plalntlfTs  com 
crop  was  almost  entirely  destroyed.  One  of 
his  neighbors  with  difficulty  rescued  bis  cat- 
tle from  drowning.  A  bridge  over  Camp 
creek,  above  the  dams  complained  of,  was 
carried  several  rods,  and  away  from  tbe 
channel  of  the  stream.  Some  witnesses  say 
that  dikes  10  feet  high  would  not  bare  with- 
stood the  flood  waters.  Property,  which  in 
no  way  could  have  been  affected  by  tbe  al- 
leged acts  of  tbe  defendant  was  destroyed. 
The  evidence  shows  that  the  rainfall  in  thai 
vicinity  in  May,  1908,  varied  from  one-hall 
of  an  inch  to  an  indi  on  several  dUTerent 
dates  until  May  26th,  when  occurred  tbe  ex- 
traordinary flood  referred  to  above.  It  la 
not  shown  that  plaintiff  was  damaged,  as 
alleged  In  his  petition,  except  by  this  extra- 
ordinary flood.  The  only  evidence  indicating 
that  tbe  acts  of  the  defendant  caused  tbe 
water  to  flow  from  Camp  creek  at  any  other 
time  upon  plaintiff's  land  appears  in  tbe  tes- 
timony of  plaintiff  himself.  He  testlfled  as 
to  dams  and  dikes  constructed  by  tbe  de- 
fendant and  said  that  upon  every  little  rain 
tbe  water  came  to  and  npon  his  land  from 
Camp  creek;  but  the  evidence  does  not  show 
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tbat  BQCb  diversion  of  the  water  damaged 
eltlier  his  crops  or  bis  land.  For  this  reason, 
no  ottaer  judgment  than  tbe  one  rendered 
could  faave  been  sustained  by  the  evidence. 
It  Is  a  mle  well  established  that  when  the 
verdict  returned  is  the  only  one  Justified  by 
tbe  evidence,  errors  in  the  giving  and  refusal 
of  Instructions  are  not  prejudicial. 

We  therefore  recommend  that  the  judg- 
ment of  the  district  court  be  afllrmed. 

AMES  and  OLDHAM,  Ca,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
tbe  foregoing  opinion,  the  judgment  of  the 
district  court  is  affirmed. 


GRIFFITH  V.  GRIFFITH. 
(Supreme  Court  of  Nebraska.    Sept  21,  1908.) 

1.  DlVOBOB— CKTJM.TY. 

Continned  thrents  of  personal  violence  in- 
dulged in  by  a  husband  towards  his  wife,  and 
accusations  of  crime  and  tbe  use  of  profane 
langnaKe,  such  as  is  described  in  tbe  opinion, 
keld  sufficient  to  support  the  wife's  petition  for 
•  divorce  on  tbe  grounds  of  cruelty. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Divonw,  H  62-83.] 

2.  Sams— OoRDORATiON— Effect. 

Tbe  condonation  of  a  wife's  wrongs,  not 
mbsequmtly  repeated,  will  bar  the  bnsband 
from  obtaining  a  divorce  therefor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
OenL  Dig.  Divorce,  |{  180-1^.] 

(Syllabna  by  the  Court) 

Commlsslonera'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Richardson 
Conn^ ;  Babcock,  Judge. 

Action  by  Sarah  A.  Griffith  against  Wil- 
liam B.  Griffith.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Reavis  &  Reavis,  for  appellant  Francis 
Martin,  for  appellee. 

EPPERSON,  a  Tbe  plalntur,  Sarah  A 
Griffith,  brought  this  action  in  the  district 
court  of  Richardson  county  to  obtain  a  di- 
vorce from  her  husband,  William  B.  Griffith, 
alleging  as  a  ground  therefor  that  defendant 
had  been  guilty  of  extreme  cruelty  towards 
her.  Defendant  answered,  denied  the  acts 
of  cruelty,  and,  by  way  of  cross-petition,  al- 
leged that  plaintiff  had  been  guilty  of  adul- 
tery on  several  occasions,  and  .prayed  for  a 
divorce  on  that  ground.  The  lower  court 
found  for  the  plaintiff,  entered  a  decree  of 
divorce  as  prayed  In  the  petition,  and  dis- 
missed defendant's  cross-bill,  and  allowed  the 
plaintiff  alimony,  which,  if  she  Is  entitled 
to  recover,  la  conceded  to  be  reasonable.  De- 
fendant appeals  to  this  court  and  contends: 
(1)  Tbat  the  decree  in  plaintifTs  favor  Is 
not  sustained  by  the  evidence;  and  (2)  tbat 
the  proof  conclusively  shows  that  plaintiff 
was  guilty  of  Infidelity  as  alleged  In  the 
cross-petition. 

L  Tbe  evidence  offered  In  support  of  plaln- 


tUTs  petition  was  to  the  effect  tbat  defend- 
ant often  cursed  plaintiff,  frequently  came 
home  intoxicated  and  by  insinuatlve  and  pro- 
fane language  accused  her  of  having  wrong- 
fully entertained  men  at  their  home  during 
his  absence;  that  be  often  told  her  he  did 
not  care  for  her,  threatened  to  break  her 
head  open,  and  made  other  threats  of  per- 
sonal violence;  accused  her  of  having  a  bad 
disease ;  that  he  did  nothing  towards  making 
her  life  enjoyable.  Such  it  appears  has  been 
bis  conduct,  to  a  greater  or  less  extent,  since 
their  marriage  In  1888,  increasing  as  time 
advanced  in  the  display  of  anger,  jealousy, 
and  making  of  threats,  until  the  plaintiff, 
through  fear  of  her  husband,  left  his  home^ 
and  soon  thereafter  Instituted  this  suit 
This  evidence  is  denied  by  the  defendant;, 
but  plaintltrs  testimony  was  corroborated;, 
and  we  consider  that  the  proof  supported. 
plaintUTs  petition,  and  showed  that  tbe  con- 
duct of  defendant  was  so  abusive  that  the 
Intimate  ends  and  objects  of  matrimony 
were  destroyed;  and  that  the  decree  of  the 
trial  court  should  be  affirmed,  unless  tbe 
proof  discloses  that  plaintiff  eommltted  adul- 
try  as  alleged  in  the  cross-petition,  and 
that  such  acts,  if  proven,  were  not  connived 
at  or  condoned  by  the  defendant 

2.  Defendant  introduced  testimony  which 
he  claims  was  sufficient  proof  of  plaintUfs 
guilt  on  at  least  three  occasions  with  three 
different  men.  Counsel  for  defendant  can- 
not successfully  contend,  in  view  of  the  de- 
nial of  the  wife  and  the  finding  of  the 
district  court  on  conflicting  evidence,  that 
the  proof  conclusively  shows  that  plaintiff 
was  guilty  of  adultery  with  two  of  these  par- 
ties. It  is,  however,  earnestly  contended 
that  the  evidence  proves  the  charge  made 
against  the  plaintiff  and  one  Hammontree. 
and  that  the  judgment  below  should  there- 
fore be  reversed  and  a  decree  of  divorce  or- 
dered for  defendant  Hammontree  was  un- 
married and  about  22  years  of  age.  In  tbe 
summer  and  fall  of  1902,  he  was  employed 
by  Griffith  as  a  farm  hand,  and  during  that 
time  lived  with  defendant  and  his  wife  on 
their  farm  In  Richardson  coimty.  There  was 
a  letter  Introduced  in  evidence,  wrlttoi  by 
the  plaintiff  in  June,  1903,  addressed  to 
Hammontree,  who  then  lived  In  Missouri, 
containing  many  affectionate  terms,  and  las- 
civious throughout  The  general  import  of 
it  is  so  vile  that  this  opinion  will  not  be  pot- 
luted  with  its  reproduction,  and  yet  In  this 
letter  there  Is  no  direct  reference  to  any 
former  illicit  relations  between  the  parties, 
but  by  insinuation  we  must  reach  the  conclu- 
sion, either  that  illicit  relations  bad  been 
sustained  during  the  time  Hammontree  was 
residing  with  the  defendant's  family,  or  that 
plaintiff  desired  to  inform  Hammontree  of 
her  lascivious  disposition  that  he  might  be 
Induced  to  return  to  the  employ  of  the  plain- 
tiff's husband.  Tbe  evidence  at  least  showed 
a  disposition  on  the  part  of  the  plaintiff  to 
commit  adultery ;  and,  further,  that  such  was 
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faer  OispotStioa  when  ber  alleged  panunoar 
n-aa  rexldlng  In  the  fiunlly.  Tbe  proof  dis- 
close* that  at  aocta  time,  and  dnrtaic  tbe  al»- 
sence  ot  the  husband,  tbe  opportnnttj  fT<TWI 
for  rach  illldt  relations;  but  the  credible 
eridence  falls  abort  of  showing  a  dl^MMitlon 
on  tbe  part  of  joitng  Hammontree  to  Indulge 
lo  such  relations.  We  consider  it  nnneces- 
eary  In  onr  Tlew  of  tbe  case  to  detennlne 
whether  or  not  the  defendant's  diaige  of 
arlaltry  Is  tme.  If  tme,  then  by  bis  own 
conduct  he  condoned  the  offense.  He  testified 
that  at  one  time  be  discorered  tbe  wife  and 
Hammontree  in  a  position  which  wonid  be 
snfflffient  to  conrince  a  hnsband  of  ordinary 
iutelligence  that  his  wife  and  Hammontree 
were  anstaining  Improper  relations.  He  also 
testified  to  compromising  drcmnstances  In 
ber  condnct  toward  other  men,  and  these 
facts  be  testified  convinced  bim  at  tbe  time 
that  Us  wife  bad  been  gnllt^  of  adultery 
with  these  different  men ;  bat  'it  seems  tliat 
the  defendant  attached  but  Uttle  importance 
to  these  matters.  He  says :  "Q.  Yon  felt  In 
yonr  soul  that  she  was  gnilty?  A.  Tea,  sir. 
Q.  Yet  you  continued  to  lire  wltb  ber  aa 
your  wife?  A.  Yes,  sir.  Q.  Yoa  didn't  think 
it  amounted  to  much  or  made  much  dif- 
ference if  sbe  was  unfaithful  to  you,  did  you? 
A.  I  suppose  tbose  things  ought  to  be  over- 
looked. •  •  •  Q.  Yon  were  perfectly 
willing  to  overloolc  all  those  things  and  take 
ber  back  to  yonr  bosom  again,  wasn't  you? 
A.  Yes,  sir."  Tbe  eyldence  further  shows, 
and  It  is  admitted  by  defendant,  that  several 
months  prior  to  the  separatlmi  of  these  par- 
ties the  defendant  desired  to  employ  an 
unmarried  man  to  do  farm  work  and  to 
bring  him  to  their  borne;  that  tbe  plaintiff 
positively  refused  to  cook  for  an  unmarried 
man,  giving  as  ber  reason  that  ber  husband 
was  always  suspicious  of  single  men  and 
made  false  accusations  against  her.  On  one 
occasion,  after  defendant  had  seen  conduct 
which  be  now  says  convinced  him  of  bis 
wife's  Infidelity  in  her  relations  wltb  an  em- 
ployC,  he  continued  the  employment  and  per- 
mitted the  young  man  to  remain  as  before 
a  member  of  tbe  family.  Thus  we  find  that 
tbe  husband,  believing  his  wife  unfaithful, 
continued  the  relationship  of  husband  and 
wife  and  permitted  tbe  man,  whom  he  believ- 
ed to  be  bis  wife's  paramour,  to  remain  In 
bis  household  where  there  were  many  c^ 
portunldes  for  Illicit  relations.  He  further 
testified:  "Q.  You  were  willing  to  overlook 
tbe  things  yon  complain  of  now  if  she  only 
would  be  good  in  tbe  future,  Is  that  it? 
A.  Yes,  sir."  The  evidence  falls  to  disclose 
that  after  such  condonation  his  wife  contin- 
ued to  be  unfaithful.  The  marriage  relations 
were  continued.  Having  thus  condoned  his 
wife's  transgressions,  the  defendant  Is  not 
in  a  position  to  now  obtain  a  divorce  for  these 
reasons.  As  was  said  by  Parsons,  O.  J.,  In 
<5  Mass.  147,  148  (quoted  In  2  Bishop  on  Mar- 
riage, Divorce  ft  Separation,  g  285):  "It 
would  be  unjust  to  tbe  wife,  and  immoral  in 


Umb  IiMband,  ts  dalm  aad  enjoy  as  bte  pe- 
cnUar  marttal  tlgbta  tbe  aodety  of  his  wife, 
after  a  knowledge  oC  ber  oOense,  and  mtta- 
waxda  to  east  her  off  for  tbe  same  offenseL" 
Tbe  eoodonation  established  tbe  marital  re- 
lations ezlstbig  belli  wai  tbe  partiwt.  restiH'- 
ing  to  tbe  erring  wUe  all  rights  to  tbe  n- 
qiect  and  pvatectlon  of  tbe  hnsband,  tbe  same 
as  it  was  prior  to  tlie  commlwdon  of  tbe 
wrong,  and  unleaa  wnmgs  of  tlie  same  nature 
are  again  oonunitted  tbe  condonatiMi  will 
operate  to  bar  tlie  bnsband  from  aUegiiig 
them  against  ber. 

Plaintiff  herein  did  not  plead  condonation, 
nor  did  abe  offer  eridence  to  prove  It.  Tbe 
absence  of  sndi  a  plea  on  ber  part,  borwerer. 
does  not  prevent  tbe  coort  from  ooosiderlng 
the  same:  It  appeared  from  tbe  defendant's 
own  testimony  tbat  were  tbese  charges  of 
infidelity  tme;  be  bad  condoned  tbem;  and. 
nnder  sodi  clrcumshmcwi,  the  court  will  of 
its  own  motion  consider  aadi  facta  in  Its 
decision  of  tbe  case.  In  section  631,  2  Blsbop 
on  Marriage,  Divwce  &  Separation,  it  is 
said :  "^  reason  of  tbe  salt  being  triongn- 
fatr,  and  the  pnblic  being  a  party  to  it,  a 
fact  of  condonatloa  appearing  is  tmtal  to 
tbe  plaintiff's  claim,  though  tbe  defendant 
has  not  pleaded  it,  not  because  tbe  latter 
has  any  just  right  to  take  tbe  objection,  but 
because  public  policy  does  not  permit  tbe 
divorce.  And  tbe  public,  which  does  not 
plead.  Objects  throat  tbe  cwisdoice  of  tbe 
Judge.  Chancellor  Walworth  went  so  f&r  as 
to  say  that,  If  there  Is  reason  to  believe  this 
defense  exists,  tbe  court,  ex  oSldo,  may  at 
any  time  before  a  final  decree  direct  an  in- 
quiry to  acsotaln  tbe  fact"  Nor  does  tbe 
husband's  condonation  exempt  bim  from  lia- 
bility In  an  action  for  divorce  foanded  <» 
his  own  wrongs.  It  Is  not  tbe  soise  of  this 
opinion  to  approve  In  any  way  tbe  deplorable 
conduct  of  tbe  wife  shown  by  tbe  evidoxw; 
but  a  court  of  Justice  cannot  refuse  relief 
to  one  simply  because  tbe  evidence  raises 
a  strong  presumption,  or  even  proves,  that 
such  a  one  formerly  Indalged  in  sin  and 
crime. 

We  are  of  opinion  tbat  tbe  defendant  is  in 
no  position  to  urge  to  a  court  of  equity  tbe 
Infidelity  of  the  plaintiff,  and  we  recmnmend 
tbat  the  Judgment  of  the  district  court  be 
afllrmed. 

AMBS  and  ■OU>HAM,  Gd,  concnr. 

PER  CURIAM.  For  tbe  reasons  stated 
in  tbe  foregoing  opinion,  the  Judgmoit  of 
tbe  district  court  is  aflbmed. 


CLBVB  V.  CHICAGO,  B.  &  Q.  RT.  OO. 

(Supreme  Ck>art  of  Nebraska.    Sept  21,  1(I0&> 

1.   CaBBIKRS  —  LlVKSTOOK  SHtPlIERT  —  ACTIOB 

roK  Injdbies. 

In  an  action  to  recover  damages  from  a 
carrier  for  injury  sustained  by  livestock  in 
transit,  which  are  accompanied  by  the  owner,  or 
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fa  is  agents,  the  burden  Is  on  the  owner  to  show 
that  the  loss  complained  of  was  occasioned  by 
the  carrier's  negligence. 

[Ed.   Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  g  958.] 

2.  Saio— Damages  fob  Bklay. 

In  order  to  recover  damages  for  an  alleged 
-delay  in  tbe  shipment  of  livestodk,  It  is  neces- 
sary to  Introduce  some  competent  evidence  tend- 
ing to  show  the  length  of  time  ordinarily  re- 
<]uired  to  transport  the  shipment  from  the  place 
'w^here  received  to  the  point  of  delivery,  and  that 
«L  longer  time  was  actually  consumed  than  was 
necessary  for  that  purpose.  Johnston  v.  O., 
S.  &  Q.  Ry.  Go.  (Neb.)  91  N.  W.  479,  followed 
suid  approved. 

[EkL  Note. — For  cases  In  point,  see  voL  9, 
CSent.  Dig.  Carriers,  {  922.] 

9.  SaUS— EVIDINOE. 

Evidence  examined,  and  AeM  Insafficient  to 
«nstain  the  Judgment  of  the  trial  court. 
(Syllabns  by  the  Court) 

CommlBslonerB'  Opinion.  Department  Na 
1.  Appeal  trom  District  Conrt,  Otoe  Ooanty; 
■Jessen,  Judge. 

Action  by  Richard  Cleve  against  the  Chi- 
cago, Bnrllngton  A  Qnlncy  Railway  Com- 
jmny.  Judgment  for  plaintiff,  and  defendant 
-appeals.    Reversed  and  remanded. 

J.  W,  Deweese,  Frank  EL  Bishop,  and 
.John  O.  Watson,  for  appellant  W.  W.  Wil- 
son, for  appellee. 

OLDHAM,  C.  This  was  an  action  for 
damages  Instituted  by  the  plaintiff  in  the 
court  below  against  the  defendant  railway 
company  for  tbe  loss  of  two  fat  steers  in  a 
shipment  of  cattle  from  Nebraska  City  to 
Chicago.  Tbe  cattle  were  shipped  on  the 
8th  day  of  August,  1899,  and  It  was  charged 
in  the  petition  that  the  cattle  died  from  over- 
heat on  account  of  delay  in  the  shipment 
Defendant's  answer  was  in  the  nature  of  a 
^neral  denial  and  plea  of  the  statute  of  11ml- 
tatlon&  The  cause  was  submitted  to  the 
•court,  without  the  intervention  of  a  jury, 
.and  at  the  close  of  the  evidence  Judgment 
■was  altered  for  plaintiff.  To  reverse  this 
Judgment  defendant  appeals  to  this  court 

Several  alleged  errors  in  the  proceeding 
are  called  to  our  attention  In  tbe  brief  of  the 
railway  company,  only  one  of  which,  how- 
ever, it  will  be  necessary  to  examine,  in  view 
of  the  conclusion  about  to  be  reached,  and 
that  one  is  that  the  evidence  is  not  sufficient 
to  sustain  the  Judgment  of  the  trial  court 
The  testimony  offered  by  plaintiff  In  the 
court  below  tended  to  show  that  on  the 
8th  day  of  August,  1899,  he  shipped,  under 
-contracts  entered  into  with  the  Burlington  & 
Missouri  River  Railroad  in  Nebraska,  eight 
car  loads  of  stock  from  Nebraska  City  to 
Chicago.  The  stock  were  accompanied  by 
two  tenders  during  the  entire  shipment,  and 
plaintiff  himself  accompanied  tbe  stock  as 
far  as  Sbenandoab.  Iowa,  at  which  point  he 
took  a  passenger  ttaln  to  Chicago,  the  place 
of  destination. 

It  appears  from  the  testimony  that  the 
weather  was  hot  when  the  shipment  was 
jnade,  bnt  that  all  the  stock  'were  loaded  In 


good  condition.  In  suitable  cars,  properly 
bedded,  at  Nebraska  City,  at  about  1  or  2 
o'clock  In  tbe  afternoon,  on  tbe  day  of  the 
shipment  It  further  appears  from  the  testi- 
mony that  two  stops  were  made  between 
Nebraska  City  and  Hamburg,  Iowa,  where 
the  shipment  was  transferred  from  the 
branch  to  the  main  line  of  the  road.  Plain-  . 
tiff  and  one  of  his  tenders,  McCarthy,  testify 
that  when  the  train  reached  Hamburg  it  re- 
mained on  a  side  track  between  two  rows  of 
box  cars  for  about  80  or  40  minutes,  and  that 
the  cattle  became  heated  by  reason  of  the 
fact  that  the  box  cars  prevented  the  air 
from  circulating  through  the  'stock  cars. 
There  is  no  competent  evidence,  however, 
that  complaint  was  made  either  to  the  con- 
ductor of  the  train,  or  to  the  station  agent, 
of  this  delay,  nor  is  there  any  testimony  that 
the  delay  was  unnecessary  and  unusual. 
Plaintiff  does  say  that  he  told  the  tendws  to 
tell  the  conductor  to  move  the  train  or  tbe 
cattle  would  suffer  from  the  heat  Mr.  Mc- 
Carthy, the  only  tender  who  testified,  admit- 
ted that  he  did  not  notify  the  conductor  of 
the  train  of  the  probable  injury  from  this  de- 
lay, or  request  him  to  move  either  the  train 
or  the  box  cars  that  impeded  the  circulation 
of  tbe  air.  He  thought,  according  to  bis 
testimony,  that  Mr.  Cleve,  the  owner  of  the 
cattle,  had  entered  complaint  On  the  other 
hand,  the  conductor  in  charge  of  the  train 
denied  that  any  complaint  was  made  to  him 
of  the  delay  at  Hamburg,  or  that  tbe  delay 
there  was  unnecessary  or  for  a  longer  time 
than  vras  required  to  water  and  take  on  an- 
other car.  It  Is  shown  In  the  evidence  that 
one  steer  got  down  at  Hamburg  and  that 
this  steer  was  dead  when  the  train  reached 
Stanton,  about  7  o'clock  in  the  evening.  It 
is  also  in  evidence  that  another  steer  got 
down  near  Stanton,  and  that  this  steer  died 
shortly  after  the  shipment  was  received  In 
Chicago.  There  is  no  evidence  in  the  record 
as  to  when  the  shipment,  on  schedule  time, 
should  have  arrived  in  Chicago.  Plaintiff, 
however,  testified  that  It  was  a  show  ship- 
ment and  stopped  at  all  tbe  stations,  but 
there  is  no  evidence  that  tbe  stopping  at 
each  station  was  unnecessary  or  unusual  in 
the  transportation  of  livestock  from  Nebras- 
ka City  to  Chicago.  There  is  no  complaint 
of  any  failure  to  feed  or  water  the  cattle 
during  the  shipment,  and  it  is  admitted  that 
the  two  attendants  of  tbe  cattle  were  fur- 
nished with  transportation  by  the  company 
under  tbe  contracts  of  shipment  In  fact, 
the  cattle  were  shipped  under  three  con- 
tracts, by  consent  of  the  agent  of  the  defend- 
ant, in  order  that  transportation  might  b«r 
furnished  to  plaintiff  and  his  two  tenders, 
who  accompanied  the  cattle. 

Now  tbe  question  arises  as  to  whether  or 
not  this  evidence  is  sufficient  to  show  action- 
able negligence  on  the  part  of  the  defendant 
railway  company.  The  authorities  are  not 
exactly  uniform  on  the  question  as  to  wheth- 
er or  not  the  common-law  liabilities  of  car- 
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rlera  attach  to  railway  and  tranaportatlon 
companies  In  receiving  and  tranamlttinK 
llTestoclc  In  Michigan  It  U  held  that  a  rail- 
way company  la  only  required  to  transport 
llTestock  with  reasonable  diligence,  and  to 
use  ordinary  care,  prudence,  and  skilL  Hel- 
ler ▼.  Chicago,  etc.,  B.  Co.,  109  Mich.  63,  08 
N.  W.  667,  63  Am.  St  Rep.  541;  Slsson  t. 
Cleveland,  etc.,  B.  Co.,  14  Hlch.  489,  90  Am. 
Dec.  252.  This  rule  appears  to  be  ttLVoreA 
In  Kentucky  and  Tennessee.  Louisville,  etc., 
R.  Co.  V.  Harned,  66  S.  W.  25,  23  Ky.  Law 
Rep.  1651;  Baker  v.  Louisville,  etc.,  R.  Co., 
10  Lea  (Tenn.)  804.  The  clear  weight  of  au- 
thority, however.  Is  that,  in  the  transporta- 
tion of  livestock  the  liabilities  of  a  common 
carrier  attach,  and  this  rule  was  adopted  In 
this  state  In  the  early  case  of  Atchison  & 
Nebraska  B.  B.  Co.  v.  Washburn,  6  Neb.  117, 
wherein  It  was  held  that  when  the  railway 
company  undertakes  to  carry  livestock  for 
hire.  It  assumes  all  the  duties  and  liabilities 
of  a  common  carrier  with  reference  to  such 
property,  and  it  is  liable  for  injuries  thereto 
occasioned  by  the  negligence  of  Its  servants. 
The  general  mie  of  absolute  liability  of  a 
common  carrier  for  the  safe  delivery  of  prop- 
erty committed  to  It  for  carriage  is  qualified 
when  applied  to  livestock,  and  made  subject 
to  the  exception  that  it  Is  not  an  insurer 
against  injury  resulting  from  the  Inherent 
nature  or  propensities  of  the  animals  and 
without  fault  of  the  carrier.  As  to  the  pr»- 
sumption  arising  from  loss  or  Injury  to  stock 
while  being  transported  by  a  common  car- 
rier, the  authorities  are  at  variance,  one  line 
holding  that  the  presumption  Is  that  due  care 
has  been  exercised  by  the  carrier,  and  that 
the  burden  is  on  the  plaintiff  to  show  negli- 
gence on  the  part  of  the  carrier.  See  Crew 
V.  St  L..  K.  &  N.  W.  R.  Co.  (C.  C.)  20  Fed. 
87,  and  Crandall  v.  Ooodrlcb  Transp.  Co.  (C. 
C.)  16  Fed.  75,  and  cases  there  cited.  On 
the  other  hand,  It  has  been  held  that  when 
loss  or  damages  accrued  during  a  shipment 
of  livestock,  the  burden  is  upon  the  carrier 
to  show  that  the  cause  of  the  loss  or  death 
was  within  the  ezceptions  qualifying  its 
general  liability.  Monlton  v.  St  P.,  M.  ft  M. 
R.  Co.,  31  'Minn.  85,  16  N,  W.  497,  47  Am. 
Rep.  781;  Llndsley  v.  O.  N.  ft  St  P.  B.  Co. 
(Minn.)  83  N.  W.  7,  1  Am.  St  Bep.  692; 
Burke  v.  U.  S.  Express  Co.,  87  III.  App.  505; 
Nelson  v.  Great  Northern  B.  Co.,' 28  Mont 
297,  72  Pac.  642;  Ft  Worth,  etc.,  R.  Co.  v. 
Oreathouse,  82  Tex.  104,  17  S.  W.  884; 
Thompson.  Comm.  on  Law  of  Negligence, 
vol.  6,  S  657a 

While  the  weight  of  Amerioan  authority 
seems  to  favor  the  rule  that  in  cases  involving 
loss  or  injury  to  animals  during  transit  the 
carrier  has  the  burden  of  showing  that  the 
Injury    was    occasioned    without    its    fault 


yet  a  distinction  Is  made  between  UreBtock 
committed  exclusively  to  tlie  care  of  a  ooai- 
mon  carrier  and  livestock  ablpped  under 
a  contract  by  whidi  the  owner  in  person,  or 
by  his  employes,  aooompanies  the  Btot^  for 
the  purpose  of  caring  for  tliem  during  transit. 
This  distinction  has  lieen  recognized  by  tlds 
court  In  the  case  of  &.  B.  ft  Q.  R.  R.  Ca  t. 
Williams,  61  Neb.  609,  8B  N.  W.  832.  55  L. 
R.  A.  288.  in  wtilch  it  was  held  tbat  when 
the  slilpper  of  stodc  does  not  agree  to  fomiiii 
a  caretaker  and  some  of  tlie  animals  die. 
or  are  injured,  for  want  of  care  or  protectiOB 
in  transit  the  carrier  must  t>ear  the  kMS. 
In  rendering  this  opinlcn,  It  was  said  b; 
Sullivan.  J.,  that  "the  rule  is  not  donbted  tint 
where  tlie  owner  is  in  charge  of  llTestock 
in  transit  the  burden  is  on  him  to  show  a 
loss  caused  by  the  carrier's  negligence."  Ii 
the  still  later  case  of  C  St  P.  N.  &  O.  B. 
R.  Co.  V.  Schuldt  66  Neb.  43,  92  N.  W.  162. 
the  above  quotation  was  cited  witb  approval, 
and  it  was  further  held  that  common  car- 
riers of  livestock  have  a  right  to  limit  br 
contract  the  assumption  of  UablUtr  tbat  ac- 
crues to  them  m«ely  as  bailees,  and  not 
strictly  as  common  carriers. 

We  think  these  cases  establish  the  rule  in 
this  Jurisdiction  that  where,  by  contract  the 
shipper  accompanies  his  livestock  witli  tend- 
ers, or  caretakers,  no  presumption  of  n^Ii- 
gence  on  the  part  of  the  carrier  aiiaea  mere- 
ly from  the  proof  of  the  fact  that  loss  or 
injury  has  attended  the  shipment;  but  the 
burden  is  on  the  shipper  to  show  tbat  the 
loss,  if  any  sustained,  was  occasioned  by  the 
nellgence  of  the  carrier.  Now,  the  only  neg- 
ligence alleged  against  the  carrier  in  the 
case  at  bar  is  that  of  delay  in  the  shipment 
In  the  case  of  Johnston  v.  C  B.  &  Q.  R. 
Co.,  (Neb.)  97  N.  W.  479,  the  rule  was  laid 
down  that  "in  order  to  recover  damages  for 
an  alleged  delay  in  the  shipment  of  livestock, 
it  Is  necessary  to  introduce  some  competent 
evidence  toiding  to  show  the  length  of  time 
ordinarily  required  to  transport  the  ship- 
ment from  the  place  where  received  to  tbe 
point  of  delivery,  and  tbat  a  longer  time 
was  actually  consumed  than  was  necesarj 
for  that  purpose." 

We  think,  under  this  rule,  the  evidence 
introduced  was  wholly  insufficient  to  sustain 
the  Judgment  and  we  therefore  recommend 
that  the  Judgment  of  the  district  court  be  re- 
versed, and  the  cause  be  remanded  for  far- 
ther proceedings. 

AMES    and    EPPERSON,    a    C    concar. 

PER  OUBIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  of  tbe 
district  court  Is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 
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LEONARD  T.  LEX>NARD  et  al. 

(Supreme  Conrt  of  Michiean.    Sept  20,  190&) 

1.  DEKDS— RECOBD— FiRDIROB— EVIDINCS. 

In  a  suit  to  set  aside  a  deed  as  a  cloud  on 
Iritle,  evidence  held  insufficient  to  establisli  that 
the  deed  was  placed  on  record  by  the  depositary 
at  the  direction  of  the  grantor. 

2.  Wills  —  Tebtamentabt  Inbtbumknts  — 
Deeds— RivooATiON. 

Where  a  deed  in  the  form  of  a  statutory 
warranty  deed  contained  a  clause  that  it  was 
not  to  be  operative  until  after  the  death  of  the 
grantors,  and  the  depositary  was  instructed  to 
care  for  the  deed  until  after  the  grantors'  death 
and  then  deliver  the  same  to  the  grantee,,  it 
'was  a  testamentary  instrument,  and  subject 
to  revocation  during  the  life  of  either  of  the 
{grantors. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  40, 
Gent.  Dig.  Wills,  {J  208,  209.] 

8,  Dbkd&—Reoobi>— Effect. 

Where  a  deed  which  was  not  to  operate 
until  after  the  grantors'  death  was  placed  in 
the  hands  of  a  depositary  for  safekeeping,  to 
be  delivered  on  the  grantors'  death,  the  record 
of  the  deed  by  such  depository  after  the  death 
of  one  of  the  grantors  only  did  not  change 
the  character  of  the  instrument,  so  as  to  make 
it  effective  to  pass  a  present  interest  in  the 
property. 

[Ed.  Note. — For  cases  in  point,  see  vol.  IS, 
Cent  Dig.  Deeds,  H  140,  141.] 

Appeal  from  Circuit  Court,  Clinton  County, 
In  CbaDcery;   George  P.  Stone,  Judge. 

Bill  by  Margaret  Leonard  against  Fred- 
erick Leonard  and  others.  From  a  decree 
in  favor  of  defendants,  complainant  appeals. 
Reversed.      Decree    for    complainant. 

Argued  before  CARPENTER,  C.  J.,  and 
McALYAY,  BLAIR,  HOOKER,  and  MOORE, 
JJ. 

William  M.  Smith,  for  appellant  Henry 
EI  Walbridge,  for  appellees. 

McALYAY,  J.  Complainant  filed  ber  bill 
of  complaint  asking  to  set  aside  and  cancel 
a  certain  paper  writing  made  by  ber  to  de- 
fendants and  their  father,  Frank  Leonard, 
and  to  cancel  and  vacate  record  thereof  made 
in  the  office  of  the  register  of  deeds  for  Clin- 
ton county,  claiming  the  same  to  be  a  cloud 
upon  her  title  to  land  described  therein. 
Complainant  and  her  husband,  since  deceased, 
were  old  people.  They  were  childless,  and 
bad  taken  Frank  Leonard  when  a  small  boy 
Into  the  family,  where  he  remained  until  he 
became  a  man.  He  is  the  father  of  defend- 
ants, minors,  who  appear  and  defend  by  him 
as  tiieir  guardian  ad  litem.  Michael  Leon- 
ard, the  husband,  for  several  years  before 
bis  death  had  been  an  invalid,  requiring  con- 
stant attendance.  He  had  deeded  the  prem- 
ises in  question  which  was  their  homestead 
to  complainant,  his  wife.  She  Is  now  be- 
tween 70  and  80  years  old,  and  is  very  ig- 
norant The  instrument  in  question  was  a 
statutory  warranty  deed,  and  contained  the 
following  clause:  "This  deed  is  not  to  be- 
come operative  until  after  the  death  of  the 
parties  of  the  first  part  hereto."  It  was  ex- 
ecuted and  acknowledged  by  both  the  hus- 


band and  the  wife.  It  Is  admitted  In  the  recs 
ord  that  at  the  time  It  was  made  the  title 
of  the  premises  was  in  complainant  and  the 
husband  bad  no  Interest  therein.  The  gran- 
tees paid  no  consideration  and  had  no 
knowledge  that  the  instrument  was  made 
until  about  four  years  afterwards,  on  the  day 
when  it  was  recorded.  It  was  put  Into  the 
hands  of  one  Leonard  Plggott,  to  be  held  by 
him  until  after  the  death  of  the  parties  ex- 
ecuting it,  when  it  was  to  be  delivered  to  the 
grantees.  There  is  no  dispute  in  the  tes- 
timony upon  this  point  Complainant,  the 
notary  who  drew  the  Instrument,  and  Leon- 
ard Plggott  and  his  wife,  who  were  the  sub- 
scribing witnesses,  all  agree  as  to  this. 
Shortly  after  the  death  of  Michael  Leonard, 
and  on  December  31,  1903,  Leonard  Piggott 
sent  this  instrument  to  the  office  of  the  reg- 
ister of  deeds  and  had  it  recorded  and  re- 
turned to  him.  On  this  date  he  informed 
Frank  Leonard  that  such  an  instrument  had 
been  made.  The  paper  was  never  actually 
delivered  to  Frank  Leonard  or  the  defend- 
ants. On  January  13,  1901,  complainant 
caused  ber  solicitor  to  make  demand  for 
said  instrument  of  Leonard  Plggott  who 
complied  with  the  demand  and  delivered  the 
same  to  him.  On  this  same  date  Frank  Leon- 
ard and  his  wife,  at  the  request  of  complain- 
ant's solicitor,  voluntarily  made  and  deliv- 
ered a  quitclaim  deed  of  the  premises  to 
her." 

As  to  the  material  facts  in  the  case,  there 
is  but  one  in  dispute,  and  that  is  whether  the 
deed  was  placed  upon  record  under  the  di- 
rection of  complainant  Upon  this  appeal  by 
complainant  it  is  contended  that  the  instru- 
ment upon  its  face  is  testamentary  In  Its 
character  and  conveys  no  interest  or  estate 
In  prBEsentl;  that  it  was  never  delivered,  and 
while  In  the  hands  of  the  customan  was  un- 
der the  control  of  complainant  to  be  recalled 
and  revoked  at  any  time;  that  it  was  put 
upon  record  without  the  knowledge  or  con- 
sent of  complainant  and  contrary  to  ber  ex- 
press direction.  Defendants  Insist  that  the 
delivery  of  the  deed  to  Plggott  was  abso- 
lute and  unconditional,  and  placed  it  b^ond 
the  control  of  complainant,  and  that  by  vir- 
tue thereof  and  the  authorized  recording  of 
the  same  title  passed  to  the  grantees  subject 
to  a  life  estate  reserved  by  the  grantors. 

Before  discussing  the  nature  and  ^ect  of 
the  instrument  itself.  It  will  be  desirable- to 
dispose  of  the  disputed  question  of  fact  as 
to  whether  It  was  placed  upon  record  with 
the  knowledge  and  by  the  direction  of  the 
complainant  Whatever  occurred  in  regard 
to  this  matter  was  at  complainant's  house 
shortly  after  the  death  of  Michael  Leonard, 
when  Plggott  and  his  wife  were  there  to  bor- 
row money  from  her.  Plggott  and  bis  wife 
testify  that  at  this  time  complainant  told 
him  to  put  the  deed  on  record.  Complainant 
testifies  that  she  told  him  not  to  put  the 
deed  on  record,  and  he  said  be  would  not  In 
view  of  the  fact  that  the  record  shows  that 
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^tn&n  wu  aame  feellnc  between  tbeae  parties 
and   complainant,   and  tbeir   Indlnatfam   on 
-croas-ezamlnatlon  to  erade  answering  materi- 
al qnestlona  npon  this  matter,  and  tliat  they 
save  a  different  reason  when  Plcxott  dellr- 
-ered  tbe  Instrnment  to  oomplalnanf  s  solic- 
itor, and  that  sncb  claimed  instmction  is  di- 
rectly contrary  to  tbe  terms  on  wblcb  all  the 
witnesses  agree  tbe  paper  was  left  witb  flg- 
-gott,  we  are  strongly  impressed  that  com- 
plainant told  tbe  tmth,  and  we  so  find.    Mr. 
Underbill  states  bi  bU  work  on  Wills:    "Tbe 
conns  in  determining  whether  an  instrument 
-disposing  of  real  estate  is  a  deed  or  a  will 
are  guided  by  tbe  following  consideratiuQs: 
If  tbe  Instmment,  whatever  its  form  or  tbe 
mode  of  its  execution,  passes  a  present  in- 
terest wblcb  rests  from  tbe  time  of  its  execu- 
tion. It  will  be  a  deed,  thongh  tlie  posses- 
sion and  enjoyment  of  the  estate  granted  In 
4t  do  not  aocme  to  tbe  grantee  until  a  future 
time.    On  the  other  hand,  if  tbe  instrumoit, 
-though  it  is  In  form  a  deed,  does  not  convey 
any  vested  Interest   right,  or  estate  until 
tbe  death  of  tbe  person  executing  It,  It  will 
Im  regarded  as  testamentary  and  revokable." 
As  to  tbe  admissibility  of  parol  evidence  be 
-says  the  court  "may  go  outside  of  tbe  vnlt- 
Ing  to  ascertain  its  character;  not  to  supply 
an  intention  which  cannot  be  found  In  It,  but 
to  ascertain  with  what  intention  tbe  execu- 
tion of  the  instrument  was  accompanied."    1 
Underbill  on  Wills,  {{  37,  39.     Tbe  charac- 
ter of  this  Instrument  depends  npon  the  effect 
given  to  tbe  sentence,  'This  deed  is  not  to 
t>e'  operative   until   after  the  death  of  tbe 
parties  of  tbe  first  part  thereto."    Tbe  words 
<aaed  cannot  be  said  to  apply  simply  to  tbe  en- 
joyment and  possession  of  Ote  property,  but  to 
tbe  entire  force  and  effect  of  the  instrument, 
•and  are  repugnant  to  tbe  creation  of  a  present 
Interest.     This  construction  Is  in  harmony 
with  the  conduct  of  tbe  parties.    There  is  no 
■evidence  of  a  delivery  or  an  intention  to  de- 
liver the  instrument  during  tbe  lifetime  of 
tbe  makers.    In  re  Lautenscblager,  80  Mich. 
286,  46  N.  W.  147,  and  cases  cited.     Up<m 
delivery  us  indicative  of  Intent  of  tbe  gran- 
tor to  give  effect  to  an  instrument,  se«  Pen- 
nington V.  Pennington,  75  Mich.  000,  42  N.  W. 
^85 ;    Schuffert  v.  Orote,  88  Mich.  650,  GO  N. 
W.  H57,  26  Am.  St.  Rep.  316;  Burk  v.  Sproat, 
^e  Mich.  404,  55  N.  W.  085;  Taft  v.  Taft,  59 
Mich.  185,  26  N.  W.  426,  60  Am.  Rep.  291. 
Tbe  custodian  testifies:  "[They]  said  tbe  deed 
should  be  left  in  my  care.    After  their  death 
I  was  to  present  it  to  Prank  Leonard."    Ail 
tbe   parties   now   living   who   were   present 
agree  that  these  were  tbe  Instructlous  to  blm. 
It  is  clear  from  the  Instrument  itself  and  tbe 
expressions  and  acts  of  the  makers  at  tbe 
time  that  It  was  testamentary  In  character, 
and  intended  so  to  be. 

Much  reliance  Is  placed  by  appellees  upon 
the  fact  that  the  recording  of  the  instrument 
-constituted  a  delivery,  and  authorities  are 
•cited  sustaining  such  contention.  There  Is  a 
dine  of  authorities  where  doubtful   instru- 


ments have  been  held  to  ooavey  a  pram:  :.■ 
terest,  when  there  has  been  a  deUretr,  i  ■ 
tnal  or  constructive.  Where  tbeae  dei:i;..j 
are  based  upon  that  ground  tbe  cases  ut  j 
harmony  with  the  decisions  of  this  oocr.  j 
to  dellvoy  bdng  indicative  of  tlie  gam.-.i 
Intention  to  give  effect  to  tbe  UmncLM 
Cited,  sapim. 

There  is  a  conflict  of  antbority  vpoa  \u 
main  proposition  as  to  whether  instnmei:- 
containlng  words  of  similar  import  to  tl « 
In  tbe  writing  in  tbe  case  at  bar  conr^  i 
present  interest  to  tbe  grantee.  Some  d 
them  iQKxi  tbe  ground  that  to  bold  tbat  (x; 
do,  reserving  a  life  estate  in  tbe  gnntor.  c^ 
erates  equitably  and  gives  tbe  result  intm:- 
ed  If  not  actually  expressed.  Of  tbis  c.i^ 
is  SbBAObm  v.  Sebree,  86  111.  616.  Of  \ix*. 
decisions  we  can  only  say  tliat  wbov  tu 
words  used,  reasonably  construed,  do  u 
pass  a  present  interest,  the  instnuneiti  it- 
come  tbe  products  of  the  oonrts,  and  not  ^ 
grantors.  Each  case  dQ)ends  upon  tiie  pec^ 
liar  wording  of  tbe  Instrument  to  be  co> 
stmed.  Onr  construction  <^  this  instmiiai: 
Is  in  harmony  with  tbe  decisloDs  al  tth 
court  It  is  clear  to  us  from  tbe  butrsmeit 
itself,  and  the  statements  and  acti  of  &  ! 
makers  at  the  time,  that  it  was  testamentair  { 
in  character  and  revokable.  It  oera  vet  i 
from  tbe  control  of  complainant  and  sbe  in 
recalled  and  revoked  it 

Tbe  decree  of  tbe  circuit  court  is  rerend 
and  a  decree  will  be  entered  in  this  coct 
ifa  accordance  with  tbe  foregoing  opinioo  «i 
setting  aside  and  canceling  the  record  of  nid 
deed  as  a  cloud  upon  complalnanfi  title. 
with  costs  to  her  of  both  ooorts. 


HATCH   V.   DAUGHERTT  et   aL    8AMB  f. 
SHARP  et  al.    DAUGHERTT  v.  SAME. 

(Supreme  Court  of  Michigan.    Sept  20,  1906li 

1.  Fraudttucrt  OonvKTARCKS— Mobtoages- 
Pbiobitt. 

Where  a  mortgagor  furnished  mon^  while 
insolvent  vrith  which  to  procure  an  assignmeoi 
of  a  prior  mortgage  on  certain  of  his  real  eetite 
to  his  daughter  for  the  purpose  of  def raodio;  bis 
general  creditors,  such  frand  did  not  impair  tbe 
security  furnished  by  a  subsequent  mortgage  <ki 
the  same  property,  and  was  losufScieot  to  live 
it  priority  over  the  mortgage  bo  assigned. 

[Bid.  Note. — Pop  cases  in  point  see  vol  2i 
Cent  Dig.  Fraudulent  Conveyances,  {  601.] 

2.  Same— AssiGKJCENTS— RiOHT  to  Attack. 

Where  a  mortgagor  while  insolvent  frano- 
ulently  furnished  money  with  which  to  procote 
an  assignment  of  a  mortgage  on  his  land  to  hi; 
daughter,  such  assignment  could  be  attacket> 
only  by  the  mortgagor's  general  creditors. 

[Ed.  Note. — For  cases  in  point  see  vol  !i 
Cent  Dig.  Fraudulent  Conveyances,  H  638-640.) 

8.  Samk— Necessitt  ov  Judgment.         . 

A  general  creditor  must  obtain  a  judg- 
ment before  he  can  complain  that  his  debtor  has 
fraudulently  disposed  ot  his  property. 

[Ed.  Note. — ^Por  cases  in  point,  see  vol  24. 
Cent  Dig.  Fraudulent  Conveyances,  Si  69i- 
705.1 
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.  ADIIINIBTBATOBS— MOBTOAOKD    Pbopebtt— 
IltaUBARCB  AND  TaZBS. 

Where  a  mortgagor  while  inaolrent  frand- 
lently  paid  for  and  procured  the  asaignment 
t  a  first  mortgage  on  certain  of  his  real  estate 
)  his  daughter,  such  act  constituted  a  fraud  on 
is  general  creditors,  and  hence  his  administrator 
ouTd  not  be  compelled  to  pay  advancements  for 
isuranoe  and  taxes  on  the  mortgaged  property 
rom  rents  collected  by  him,  which  would  inure 
>  the  sole  benefit  of  a  second  mortgagee,  to  the 
rejudice  of  snch  general  creditors. 

Appeal  from  CJIrcuit  Court,  Jackson  Oonn- 
f.  In  Chancery;    Joel  C.  Hopkins,  Judge. 

Consolidated  actions  by  George  N.  Hatch 
gainst  James  L.  Dangherty  and  others  and 
gainst  John  O.  Sharp,  as  administrator  of 
ie  estate  of  James  0.  Deyo,  and  others, 
'rom  a  decree  in  fayor  of  complainant, 
ames  L.  Daugherty  appeals.  Reversed  in 
art 

Argued  before  CARPENTER,  a  J., 
nd  McALVAY,  GRANT,  HOOKER,  and 
lOORB,  JJ. 

Parkinson  &  Campbell,  for  appellant  James 
<.  Daugherty.  Prlngle  &  Hewett,  fOT  ap- 
ellee  George  N.  Hatch.  John  0.  Sharp,  in 
ro.  per. 

CARPENTER,  a  J.  December  8,  1884, 
ames  C.  Deyo,  since  deceased,  executed  a 
lortgage  to  one  Jolin  O.  Carter,  upon  cer- 
aln  land  owned  by  bim,  called  the  "Biddle 
Itreet  property,"  In  the  dty  of  Jackson, 
nne  25,  1896,  Carter  assigned  this  mort- 
age to  I>aella  J.  Shaw,  Deyo's  daughter, 
jnella  J.  Shaw  subsequently  assigned  the 
QOrtgage  to  James  D.  Shaw,  her  son,  and 
ames  D.  Shaw  subsequently  assigned  the 
ame  to  James  L.  Dauglierty.  January  29, 
892,  Deyo  gave  a  mortgage  to  George  N. 
latch  upon  the  Biddle  Street  property  and 
>tber  property.  This  mortgage  contained  a 
ecital  that  It  was  subject  to  the  prior  mort- 
;age  to  Carter.  August  10,  1896,  Deyo  as- 
igned  to  Luella  J.  Shaw,  who  then  held  said 
aortgage,  the  right  to  collect  and  receive 
ertaln  rents  as  security  for  the  Interest  due 
nd  to  become  due  upon  said  mortgage. 
>eyo  died  the  24th  day  of  October,  1896. 
rbe  first  of  the  three  suits  above  named  is 
ne  brought  by  the  second  mortgagee,  Hatch, 
o  obtain  an  injunction  against  the  stat- 
itory  foreclosure  of  the  first  mortgage.  The 
econd  suit  is  a  suit  brought  by  Hatch  to 
oreclose  the  second  mortgage,  and,  as  In- 
identai  thereto,  to  obtain  a  decree  declar- 
ng  that  the  second  mortgage  is  a  prior  se- 
:iirity  to  the  first  The  third  suit  is  one 
trought  by  Daugherty  for  the  foreclosure  of 
lis  mortgage.  These  several  suits  were  con- 
olidated  and  beard  as  one  in  the  court  be- 
[>w.  Testimony  was  taken  in  open  court, 
nd  a  decree  was  rendered  in  accordance 
ritb  the  contention  of  the  mortgagee  Hatch, 
irderlng  the  property  sold  and  giving  the 
latch  mortgage  priority  to  the  Carter  mort- 
rage.  It  was  also  decreed  that  defendant 
Jbarp,  administrator  of  the  estate  of  Deyo, 


should  pay  to  said  Dauj^erty  from  the  rents 
collected  by  him,  which  had  been  assigned, 
as  heretofore  mentioned,  amounts  paid  for 
insurance  and  taxes — aggregating  $729. 
From  that  decree  Daugherty,  the  bolder  of 
the  first  mortgage,  appeals  to  this  court. 

The  ground  upon  which  the  circuit  court 
adjudged  the  Hatch  mortgage  to  be  a  prior 
lien  to  the  Dangherty  mortgage  is  this: 
That  the  money  with  which  Luella  J.  Shaw 
purchased  the  Daugherty  or  Carter  mort- 
gage was  furnished  by  Deyo  himself  at  a 
time  when  Deyo  was  insolvent,  and  that  the 
purpose  of  purchasing  said  mortgage  was  to 
defraud  Hatch  and  the  other  creditors  of 
said  Deyo.  We  think  the  fraud  was  estab- 
lished, but  we  cannot  see  how  that  fact  gave 
the  Hatch  mortgage  priority  to  the  Carter 
mortgage.  That  fraud  in  no  way  Impaired 
the  mortgage,  security  of  Hatch,  for  after 
its  accomplishment  (via.,  after  the  mortgage 
was  assigned  to  Mrs.  Shaw)  he  held,  as  he 
had  theretofore  held,  his  mortgage,  subject 
to  the  Carter  mortgage.  That  fraud  affect- 
ed Hatch  only  because  It  diminished  the 
funds  of  his  debtor  Deyo  from  which  bis 
mortgage  indebtedness  might  have  been 
paid.  Only  as  a  general  creditor  of  Deyo 
then  can  Hatch  complain  of  this  fraud.  He 
seeks  relief  in  this  case,  not  as  a  general 
creditor,  but  as  a  mortgagee.  Indeed,  he 
cannot  claim  to  be  a  general  creditor  be- 
cause bis  claim  against  the  estate  of  Deyo 
has  not  been  presented.  Moreover,  the  rule 
is  elementary  that  a  general  creditor  must 
obtain  a  Judgment  before  he  can  complain 
that  his  debtor  has  fraudulently  disposed  of 
bis  property  (See  Tyler  v.  Peatt,  30  Mich.  63; 
Root  V.  Potter,  59  Mich.  498,  26  N.  W.  682), 
and  Hatch  has  obtained  no  Judgment  If 
the  present  decree  stands  it  enables  the  mort 
gagee  Hatch  to  get  the  entire  avails  of  funds 
fraudulently  transferred  by  Deyo  at  the  ex- 
pense of  other  creditors  (for  Deyo  did  not 
have  sufficient  property  to  pay  his  creditors) 
who  are  entitled  to  participate. 

Complainant  also  asks  us  to  reverse  that 
part  of  the  decree  which  compels  the  ad- 
ministrator to  pay  from  the  rents  collected 
by  him  the  amount  advanced  for  Insurance 
and  taxes  on  the  mortgaged  property.  We 
may  say  of  this  decree,  as  was  said  of  a 
similar  decree  In  Southworth  v.  Parker,  41 
Mich.  198,  1  N.  W.  944,  it.  "has  been  made 
In  supposed  recognition  of  the  familiar  prin- 
ciple that  where  one  has  a  lien  upon  two 
funds,  and  another  has  a  subsequent  Hen 
upon  one  of  them  only,  the  former,  In  pro- 
tection of  the  Interest  of  the  other,  shall  re- 
sort first,  for  the  satisfaction  of  his  demand, 
to  the  fund  which  Is  not  subject  to  the  oth- 
er's lien."  That  principle,  as  stated  in  that 
case,  "is  by  no  means  universally  ap- 
plicable," and  "must  be  so  applied  as  to  pro- 
tect equities — ^not  to  destroy  them."  The 
funds  in  the  hands  of  the  administrator 
from  which  the  decree  orders  payment  to  be 
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made  for  the  expendltnre  for  taxes  and  the 
Insurance  Is  Insufficient  to  pay  the  general 
creditors  of  Jamea  O.  Deyo,  deceased.  As 
already  shown,  those  creditors,  and  not 
Hatch,  as  mortgagee,  were  the  persons  de- 
frauded by  the  fraudulent  purchase  of  the 
Carter  mortgage,  and  It  would  be  equitable 
If  that  mortgage  were  used  In  paying  their 
claims  Instead  of  defeating  their  payment 
We  conclude  therefore  that  this  portion  of 
the  decree  Is  erroneous. 

It  follows  from  the  foregoing  that  the 
decree  appealed  from  should  be  modified  In 
two  particulars,  vie.:  First,  the  amount  se- 
cured by  the  Carter  mortgage  should  be  the 
first  claim  paid  out  of  the  proceeds  arising 
from  the  sale  of  the  Blddle  Street  property; 
and,  second,  nothing  secured  by  the  Carter 
mortgage  should  be  paid  from  funds  In  the 
hands  of  the  administrator  of  the  estate  of 
James  C.  Deyo,  deceased.  Except  In  these 
particulars,  the  decree  appealed  from  Is  af- 
firmed. 

We  cannot  fall  to  see  that  great  Injustice 
Is  likely  to  result  to  the  general  creditors  of 
the  estate  of  James  0.  Deyo,  deceased,  and 
to  the  mortgagee  Hatch  as  one  of  said  cred- 
itors—provided he  does  what  he  has  not  yet 
done,    viz.,    procure    the    allowance    of  his 
claim  as  such  credltor^-unless  a  proper  op- 
portunity Is  aftorded  them  to  assert  their 
claims  against  the  proceeds  of  the  Carter 
mortgage.    To  afford  them  that  opportunity 
the  decree  of  this  court  will  provide  that  the 
commissioner  who  conducts  the  foreclosure 
sale.  Instead  of  paying  the  amount  secured 
by  said  mortgage  to  Daugherty,  shall  pay 
the  same  to  the  register  of  the  circuit  court. 
Said  fund  shall  be  held  by  said  register  for 
80  days  and  thereafter  be  subject  to  the 
order  of  said  circuit  court.     Said  period  of 
80  days  Is  given  the  administrator  of  the 
estate  of  James  O.  Deyo,  deceased,  defend- 
ant herein,  in  which  to  commence  suit  for 
the  purpose  of  obtaining  a  decree  that  said 
fund  or  such  part  thereof  as  may  be  proper 
be  paid  to  him  to  be  distributed  among  the 
creditors  of  said  James  O.  Deyo,  deceased. 
And  this  decree  Is  without  prejudice  to  the 
right  of  said  administrator  to  Institute  and 
maintain  said  suit    Unless  said  suit  Is  In- 
stituted within   said  period  of  60  days  or 
within  such  further  period  as  may  be  allow- 
ed by  the  circuit  court,  said  fuad  shall  be 
paid  by  said  register  to  said  Daugherty.    The 
mortgagee  Daugherty  will  recover  from  the 
mortgagee  Hatch  the  costs  of  this  appeal. 


MOERMAN    T.    OLARK-RDTKA-WEAVER 
CO. 

(Supreme  Court  of  Michigan.    Sept  20,  1006.) 

1.  Appkal  and  EasoB— Deniai.  of  New  Trial 
— Recobd— Revibw. 

AVliere  the  reasons  of  the  trial  judge  for 
overruling  a  motion  for  a  new  trial  are  not  in 
the  record,  the  Supreme  Court  cannot  coDsider 


the  assignment  that  the  court  erred  la  ttis:: 
to  grant  a  new  trial. 

[Ed.  Note. — For  cases  In  point  see  to!  . 
Cent  Dig.  Appeal  and  Error,  |  2»M. 

2.  Save— Vabiancz    BsrwcKif    DscLABir  ■ 

AND  Pboof— Review— Exceptions. 

Where   the   question   of    variance  b«»-- 

.  the  declaration  and  proof  waa  not  raised  k  l- 

motion  to  direct  a  verdict  nor  by  the  reqis-- 

to  charge,  nor  by  the  assignments  of  errDf,  -: 

cept  by  the  assignment  on  a  denial  of  >  iii~ . 

for  a  new  trial,  the  Supreme  Court  camxit  r:- 

aider  it 

S.  NEQUOKRCB— EUEVATOB  IH   BcuAne-i- 

rVBY  TO   CUSTOMEB. 

In  an  action  for  injnriea  received  by  i  r.- 
tomer  while  attempting  to  alight  from  ta  ^■ 
vator  In  a  store,  evidence  examined,  and  i' . 
to  Jnatify  a  finding  of  negligence  ariainz  k:: 
the  fact  that  some  person  started  the  rim- 
after  it  had  stopped  with  its  platform  aior 
even  with  the  floor,  and  while  the  customer  «t: 
attempting  to  leave  it 
4.  Appeal  and  Erbob  —  Habicless  Bisoi- 

EBBONEOTTB  iNSTBUCTIOnS- 

Where,  In  an  action  for  injnrie*  reis;': 
by  a  customer  while  attempting  to  leave  as  e- 
vator  In  a  store,  the  jury  found  negligence  tr.- 
ing  from  the  fact  that  some  person  started  ::• 
elevator  while  the  customer  waa  in  the  lit  i 
leaving  it,  errors  in  instructions  prvdicatii: 
n^ligence  on  the  failure  to  send  an  attai^' 
with,  or  to  ^ve  warning  to  the  costomer,  «e! 
not  prejudicial. 

Error  to  Circuit  Court  Keait  Gountr;  A^ 
fred  Wolcott  Judge. 

Action  by  Henry  Moerman  l^g^^lnll»  tbi 
Clark-Rutka-Weaver  Co.  There  was  a  jolt 
mrait  for  plaintiff,  and  defendant  brings  e- 
ror.    Affirmed. 

Argued  before  CARPENTER,  C  J.,  and  It- 
ALVAY,  BI2AIR,  HOOKER,  and  HOOBE. 
JJ. 

Bundy,  Travis  &  Merrick,  for  appeliu: 
Jesse  F.  Orton,  for  appellee. 

BLAIR,  J.    PlalntlfT  seeks  In  tbis  aeH« 
to    recover    damages    suffered,     as    alleged 
through  negligent  operation  of   defenduf 
elevator  on  September  6,  1004.     On  the  in 
In  question,  plaintiff  procured  from  defecd' 
ant  a  written  order,  permitting  him  to  par- 
chase   certain    door   hangers   at    wholesale 
prices,  with  directions  to  presoit  It  at  tb 
back  end  of  the  store.    Plaintiff   presented 
the  order  to  Mr.  Fisher,  a  clerk  of  defoiduit. 
who  directed  him  to  get  on  the  elevator  ik 
he  would  send  him  up  to  the  floor  wbert 
the  door  hangers  would  be  found,  not  ^tea 
fylng    what    particular    floor.    There    wen 
three  floors  In  the  store  above  tbe  basemat. 
access  to  which  from  the  elevator  was  b.^ 
means    of    automatic    gates.    Plaintiff  bwl 
been  sent  up  to  the  second  floor  on  this  elera- 
tor  on  previous  occasions,  but  never  to  tte 
third  floor.    The  door  hangers  were  on  tlx 
third  floor,  but  this  was  unknown  to  plaintiff. 
The  elevator  was  a  freight  elevator,  operatai 
by  an  electric  motor.    Various  employes  of 
defendant  were  accustomed  to  send  tbe  elera- 
tor  up,  but  It  was  their  duty  when  doing  w 
to  ring  an  alarm  bell.    Mr.  Rutka,  an  officer 
of   defendant  company,  testified:    "At  Uu 
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line  of  the  accident  and  tor  Bome  time  be- 
ore,  I  knew  atxrat  costemerB  being  taken 
n  the  elevator ;  I  did  not  know  that  at  times 
he  clerk  did  not  go  op  with  them;  I  sap- 
loaed  that  there  was  always.  I  did  not 
now.  I  frequently  took  customers  np  my> 
elf ;  do  80  now.  Personally  I  never  had  oc- 
aslon  to  send  cnstomers  np  alone.  •  •  * 
I.  Whether  or  not  you  ever  warned  any  of 
our  clerks  against  sending  customers  on  the 
levator  alone?  The  defendant  objects  as 
mmaterlal.  Objection  overruled,  and  de- 
endant  excepts.  A.  I  don't  recollect  that  I 
iver  partdcolarly  mentioned  It  We  have  a 
ilgn  on  the  elevator  marked  'dangerous.' 
>on't  remember  Just  the  words,  but  It  Indi- 
ates  there  that  It  Is  dangerous  out  towards 
he  elevator.  That  Is  the  first  thing  yon 
tee  when  you  go  out  there.  I  don't  remem- 
)€r  that  I  ever  absolutely  call  the  boys  to- 
gether and  said  anything  to  warn  them.  I 
nay  possibly  have  said  It  to  them  s^wrate- 
y.  Samuel  Fisher  Is  our  order  clerk.  He 
puts  up  orders  and  obeys  orders  that  are 
;lven  bim  on  paper.  When  a  customer 
brings  an  order  Fisher  takes  It,  goes  where 
the  goods  are  or  sends  the  customer  where 
they  ate." 

Plaintur  testified:  "After  Fisher  had  re- 
moved what  was  on  the  elevator  at  that  time, 
he  said  for  me  to  get  on.  He  would  send 
me  where  I  was  to  be.  That  Is  all  I  recall 
that  he  said,  and  that  I  was  to  get  the  goods 
where  the  elevator  would  stop.  He  did  not 
tell  me  on  which  floor  he  was  going  to  stop 
It  I  went  up  and  got  to  the  next  floor  and 
stopped,  and  I  made  a  move  to  get  off,  and 
got  one  foot  off,  and  the  other  was  staying 
where  It  was,  not  being  removed,  and  some- 
thing came  down  and  struck  me  right  here 
above  the  eye,  and  that  rendered  me  un- 
conscious, and  that  Is  the  last  I  recall.  I 
put  one  foot  off  on  the  floor,  and  the  other 
remained  upon  the  platform  of  the  elevator." 
"When  the  elevator  reached  the  floor  on 
which  I  attempted  to  get  off.  It  was  the  first 
floor  after  It  started.  When  I  tried  to  step 
off,  the  platform  of  the  elevator  was  some- 
where near  even  with  the  floor."  "When  I 
got  to  the  second  floor  and  the  elevator  stop- 
ped, the  gate  was  up  and  out  of  the  way.  I 
Bhould  think  all  of  six  feet  high  from  the 
floor.  After  I  attempted  to  step  off  and 
was  struck  on  the  head.  I  cannot  recall 
whether  the  elevator  made  any  movement 
I  can't  tell  whether  the  elevator  made  any 
movement  at  all  after  It  stopped,  and  can't 
tell  whether  the  gate  made  any  movement 
after  the  elevator  bad  gotten  up  there  and 
stopped.  When  I  got  up  to  the  second  floor 
and  was  about  to  alight  there  was  no  person 
in  sight  at  that  time.  •  •  •  I  did  not 
hear  any  word  or  sound  coming  from  any 
person  at  that  time.  When  I  first  came  to 
consciousness,  after  being  rendesed  uncon- 
scious by  this  blow,  I  was  at  the  bottom  of 
the  elevator  shaft  in  the  basement    I  was 


all  up  In  a  bunch  down  on  the  basement 
floor,  and  had  both  legs  broken  from  falling. 
*  •  •  When  going  up  on  the  elevator  I 
stood  near  the  center  of  the  platform  and  did 
nothing  on  the  way  up  besides  standing  there. 
I  did  not  touch  the  apparatus  of  the  elevator. 
I  had  no  knowledge  as  to  the  means  of  oper- 
ating or  running  the  elevator  and  did  not 
know  In  what  way  the  elevator  could  be 
started  or  stopped."  "I  think  the  platform 
was  about  6x7  foot  I  think  I  stood  pretty 
near  the  middle.  When  the  elevator  started 
up  I  saw  the  gate  come  down,  and  wben  ap- 
proaching the  second  floor,  saw  the  second 
floor  gate  come  up  and  knew  It  was  there. 
The  platform  of  the  elevator,  when  I  started 
to  get  off,  was  somewhere  near  level  with 
the  surface  of  the  second  floor — somewhere 
near  so  any  one  could  step  off  safely.  It 
might  have  been  two  or  three  Inches  above 
or  below,  I  can't  say  exactly  and  did  not 
notice."  "Q.  Yon  knew  If  the  elevator  start- 
ed up,  the  gate  would  come  down?  A.  Yes, 
sir.  Q.  And  that  the  gate  was  right  over 
the  immediate  entrance  to  the  elevator? 
A.  Yes,  sir.  •  •  *  The  elevator  came  to 
a  dead  stop  at  the  second  floor,  I  am  sure  of 
that  and  It  was  at  a  dead  stop  when  I  put 
my  foot  OB  the  floor,  and  the  floor  of  the 
elevator  was  at  a  dead  stop.  Q.  And  did 
not  start  until  you  were  struck  in  the  head? 
A.  No,  sir.  Q.  So  that  the  elevator,  you  are 
sure,  did  not  start  up  when  you  were  struck 
In  the  head?  A.  Not  that  I  recall.  Q.  Well, 
your  recollection  is  that  it  did  not,  is  it  not? 
A  Yes,  sir.  Q.  And  something  struck  you 
on  the  head?  A.  Yes,  sir.  Q.  Thence  on 
you  knew  nothing?  A.  Yes,  sir."  "When  I 
started  up  In  the  elevator  Fisher  was  at  the 
southwest  comer  of  the  elevator  at  the 
starting  chain  or  tiller  rope.  Did  not  notice 
where  he  then  went  Did  not  notice  him  af- 
ter I  got  beyond  sight— after  I  started  up,  I 
did  not  notice,  and  when  I  went  Into  the 
elevator  on  the  flrst  floor  there  was  nobody 
else  right  near  by  except  Fisher.  •  •  • 
I  have  went  up  on  that  elevator  alone  before, 
at  least  twice.  Have  been  up  several  times 
on  It  with  somebody.  Have  been  going  there 
four  or  Ave  years."  Plaintiff  gave  evidence 
tending  to  show  that  the  elevator  might  stop 
without  human  intervention  through  the 
cable  becoming  slack  and  the  weight  of  the 
chain  pulling  the  contact  off  and  that  it  had 
so  stopped  a  number  of  times.  But  there 
was  no  evidence  tending  to  show  that  the 
elevator  could  start  or  ever  had  started  of 
itself.  Plaintiff  also  introduced  evidence 
tending  to  show  that  the  ropes  operating  the 
gates  might  and  had,  at  times,  become  de- 
fective, and,  giving  way,  allow  the  gates  to 
fall. 

At  the  close  of  plaintiff's  testimony,  de- 
fendant's counsel  moved  the  court  to  direct 
a  verdict  for  defendant  for  the  fbllowlng 
reasons:  "First  Because  the  evidence  Intro- 
duced  has  no  tendency  whatever  to  show 
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tfae  caoie  of  the  accident  Tbere  la  nothing 
but  mere  specolation  and  conjecture  open  to 
tbe  Jury  as  to  the  immediate  cause  of  the 
accident,  or  tbe  proximate  cause  thereof. 
The  only  act  of  a  distinctly  careless  nature. 
If  we  may  call  It  that,  which  plalntltr  has 
shown  Is  the  lack  of  an  attendant  upon 
tbe  elevator.  In  order  to  recover  against 
tbe  defendant  for  the  lack  of  an  at- 
tendant upon  the  elevator,  plaintiff  most 
Introduce  some  evidence  to  show  that 
the  lack  of  an  attendant  is  the  proxi- 
mate cause  of  the  injury  resulting.  Second. 
Because  the  plaintiff  was  guUly  of  contribu- 
tory negligence.  Third.  Because  the  plain- 
tiff has  not  proved  any  act  of  negligence, 
or  allied  act  of  negligence,  that  caused  the 
injury."  This  motion  was  overruled,  and  de- 
fendant put  In  Its  proofs.  At  the  close  of  tbe 
case,  defendant  by  Its  first  request  to  charge, 
raised  substantially  the  same  questions,  as 
follows:  "That  tbe  Jury  is  directed  to  find 
a  verdict  for  the  defendant  for  tbe  following 
reasons,  namely:  (a)  Because  tbere  Is  no 
evidence  In  the  case  of  actionable  negligence, 
(b)  Because  tbe  plaintiff  was,  as  a  matter  of 
law,  guilty  of  contributory  negligence,  (c) 
Because,  as  a  matter  of  law,  neither  tbe  lack 
of  an  attendant  upon  tbe  elevator  nor  tbe 
omission  of  defendant  to  give  any  warning 
to  the  plaintifl,  was  the  proximate  cause  of 
the  Injury  complained  of.  (d)  Because  the 
injury  complained  of,  so  far  as  tbe  evidence 
shows  bow  It  was  received,  was  not  the 
natural  and  probable  consequence  either  of 
the  lack  of  an  attendant  upon  tbe  elevator 
or  of  defendant's  omission  to  give  any  warn- 
ing to  tbe  plaintiff,  (e)  Because  whatever 
may  have  been  the  cause  of  the  injury  com- 
plained of,  that  cause,  and  not  the  remote 
facts  of  the  lack  of  an  attendant  or  of  de- 
fendant's omission  to  warn  the  plaintiff,  was 
the  proximate  cause  of  the  Injury  complained 
of.  (f)  Because,  as  a  matter  of  law,  the  prox- 
imate cause  of  tbe  Injury  complained  of  has 
not  been  shown  by  tbe  plaintiff." 

The  court  submitted  tbe  case  to  tbe  Jury 
together  with  certain  special  questions  pro- 
pounded by  defendant,  as  follows:  (1)  Did 
tbe  elevator  In  question,  with  tbe  plaintiff 
on  It  come  to  a  stop  at  the  time  of  the 
accident  at  the  second  floor  of  the  defend- 
ant's store  when  the  floor  of  the  elevator 
was  about  even  with  said  secoud  floor? 
(2)  Was  tbe  elevator  stationary  when  plain- 
tiff received  bis  first  blow  or  Injury?  (3) 
Did  the  rope  or  cord  that  moved  the  ele- 
vator gate  at  the  second  floor,  up  and  down, 
break  at  tbe  time  of  tbe  accident  to  plain- 
tiff? (4)  If  the  elevator  stopped  with  its 
platform  at  or  about  even  with  tbe  second 
floor,  with  plaintiff  on  it  at  tbe  time  of  tbe 
accident  did  any  person  start  it  upward 
again  before  plaintiff  fell  down  tbe  shaft?" 
The  Jui;y  found  a  verdict  in  favor  of  plain- 
tiff, returning  with  their  verdict  tbe  follow- 
ing answers  to  the  special  questions:  "An- 
swer to  special  question  1,  'Yes.'    Answer  to 


special  question  2,  "No.*  Answer  to  ^lecial 
question  S,  "No.*  Answer  to  special  qn**- 
tlon  4,  TTes.'"  After  tbe  rendition  of  tht 
verdict,  defendant's  counsel  made  s  niott» 
for  a  new  trial  and  assigns  error  upon  tte 
refusal  of  the  circuit  Judge  to  grant  xia 
same.  No  reasons  of  tbe  trial  judge  tsr 
overruling  the  motion  appear  In  tbe  record, 
and,  as  we  have  rQ)eatedly  held,  we  cannot 
consider  the  asslgnmoit 

Counsel  for  defendant  argne  tbat  tl^re 
was  a  variance  between  the  declaratlcm  ai^ 
the  proofs.  Neither  in  tbe  motion  to  direct 
a  verdict  the  requests  to  charge,  nor  the 
assignments  of  error,  except  tbe  aasignnKKt 
upon  tbe  denial  of  tbe  motion  for  a  new  tri- 
al. Is  this  question  presented,  and  we  canr 
not  consider  it  upon  this  record. 

The  flrst  ten  assignments  and  tiie  twetftb 
relate  to  rulings  of  the  court  npon  qnestkm 
of  the  admissibility  of  testimony;  the  ekr- 
enth  and  thirteenth  assignments  relate  to  Out 
denial  of  defendant's  motion  for  verdict  and 
tbe  refusal  to  give  tbe  first  request  to  charge: 
the  fourteenth  to  the  twentieth  incloBlve  re- 
late to  the  refusal  of  the  court  to  ^ve  re- 
quests to  charge.  The  twenty-first,  twentr- 
second,  and  twenty-third  asslgnmenta  are  u 
follows:  "(21)  In  instructing  tbe  Jury  as 
follows:  'If,  on  the  other  hand,  yon  find 
tbat  the  plaintiff  was  not  told  at  wbat  floor 
to  alight  but  was  told  tbe  elevator  wodM 
stop  at  the  place  for  him  to  get  off.  and  if 
the  defendant  knew  or  bad  reason  to  be- 
lieve tbat  the  elevator  might  stop  of  itself  at 
the  second  floor,  or  stop  and  start  again, 
without  any  person's  Intervention,  yon  would 
be  warranted  In  finding  tbat  the  defendant 
was  negligent  in  not  sending  an  attoidant 
or  giving  notice  of  warning  to  tbe  plaintiff.' 
(22)  In  instructing  the  Jury  as  follows:  If 
you  find  tbat  the  elevator  did  stop  at  tbe 
second  floor;  that  the  plaintiff  had  been  told 
it  would  stop  where  he  was  to  get  tfff;  that 
it  started  again  before  plaintiff  had  time  to 
alight  and  thereby  caused  bis  Injury;  and 
that  by  tbe  exercise  of  reasonable  care  tbe 
defendant  might  bave  anticipated  sncb  a  re- 
salt  and  prevented  It  either  by  so  adjosting 
tbe  elevator  appliances  that  it  would  not 
start  or  stop  without  being  operated,  or  by 
sending  with  plaintiff  an  attendant  or  con- 
ductor on  the  elevator,  you  would  then  be 
authorized  to  find  negligence  on  tbe  part  of 
the  defendant  If  yon  flnd  such  facts,  and  find 
that  they  were  tbe  proximate  cause  of  tbe 
Injury.'  (23)  In  Instructing  the  Jury  as  fol- 
lows: 'In  considering  this  flrst  qnestloa  of 
whether  or  not  the  defendant  is  shown  by  the 
evidence  to  have  been  guilty  of  negligence 
which  was  the  proximate  cause  of  the  injnrr. 
you  can  consider  whether  or  not  It  was  the 
defendant's  duty  to  send  an  attendant  with 
the  plaintiff  (»  tbe  elevator  or  to  give  him 
notice  or  warning  in  regard  to  his  condnct  in 
riding  al<)ne  upon  the  elevator.  The  court 
cannot  say  to  yon,  as  a  matter  of  law,  tbat 
It  was  the  duty  of  the  defendant  to  send  a 
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xmdnctor  or  attendant  with  the  plaintiff  on 
:be  elevator,  or  to  give  blm  any  warning 
>r  notice.  Tbat  may  depend  on  what  yon 
Ind  In  regard  to  other  facts.' " 

In  view  of  the  answers  of  the  jury  to  the 
ipeclal  qaestlons,  we  are  satisfied  that  the 
illeged  errors  conld  not  haye  prejudiced 
tefendant  and  we  therefore  do  not  consider  It 
leceesary  to  discuss  them.  Whether  the 
ilevator  Btom)ed  at  the  second  floor  because 
>f  a  slack  cable  or  otherwise,  plaintiff  swore 
msltlvely  that  It  did  stop,  and  this  was  the 
>aly  testimony  In  the  case  that  It  did  stop, 
rbe  Jury  believed  the  plaintiff's  testimony  as 
igalnst  eqnally  positive  testimony  of  defend- 
int's  witnesses  tbat  the  elevator  did  not  stop 
ill  It  reached  the  third  floor.  The  whole 
'ecord  discloses  that  the  elevator  could  not 
itart  antomatically  from  a  position  of  rest 
mt  required  Euman  Intervention  to  put  It  In 
iperatlon.  Defendant's  employte  on  the  dlf- 
'erent  floors  had  a  right  and  were  accnstom- 
h1  to  start  the  elevator.  We  cannot  say,  as 
I  matter  of  law,  that  the  answer  of  the  jury 
o  special  question  4  was  unsupported  by 
be  evidence.  This  question  was  submitted  to 
he  Jury  by  defendant  There  was  evidence, 
ve  think,  to  Justify  the  finding  and  which 
rtjpported  the  general  verdict  In  view  of 
:hl8  finding  of  a  positive  act  of  negligence 
vhlch  the  evidence  under  this  record  war- 
'anted  the  jury  In  attributing  to  the  defend- 
tnt.  It  was  Immaterial  whether  the  failure  to 
lend  an  attendant  with,  or  give  warning  to, 
)1alntlff  was  the  proximate  cause  of  the  In- 
ury. 

The  Judgment  is  affirmed. 


GONE  V.  AMERICAN  BliBCTBIC  FUSE 

CO.  et  al. 

Supreme  Court  of  Michigan.    Sept.  20,  1906.) 

'..   BviDElfOB     —      CORVEBSATIORB       BETWKXR 

Thibd   Pebsors. 

Where.  In  an  action  for  the  price  of  coal, 
>lalntlff  claimed  tbat,  thongh  the  coal  was  sold 
o  a  corporation,  defendant  J.  agreed  to  pay 
herefor,  evidence  of  a  conversation  prior  to  the 
mrchase  of  the  coal  between  J.  and  another, 
vhich  plaintiff  overheard,  in  which  J.,  while 
indeavoring  to  purchase  certain  lumber  for 
he  corporation,  stated  that  he  personally  would 
lay  for  it,  that  he  had  plenty  of  money,  etc., 
raa   Inadmissible. 

L    TBIAI/— MlSLBADINO  IHSTRUCTTONS. 

Where,  in  an  action  to  charge  J.  with  the 
trice  of  certain  coal  sold  to  a  corporation,  It 
.ppeared  that  a  conversation  between  plaintiff 
ind  J.,  in  which  the  latter  stated  he  bad  rent- 
d  the  corporation's  factory  for  $5,000  a  year, 
ind  exhibited  a  financial  statement  to  plain- 
iff,  did  not  occur  until  after  all  of  the  in- 
lebtedness  sued  for  was  incurred,  and  until  a 
lote  was  given  or  renewed  by  the  corporation, 
in  instruction  that  plaintiff  claimed  that,  as  a 
lart  of  the  negotiations  for  the  purchase  of  the 
oal,  J.  made  the  representations  concerning  his 
enting  a  factory;  that  he  was  financially 
esponslble,  wonld  pay  for  the  coal,  and  ex- 
libited  to  plaintiff  a  financial  statement,  etc, 
vas  erroneous  as  misleading  as  to  the  facts. 

Error  to  Circuit  Court,  Lenawee  County; 
ivj  M.  Chester,  Judge. 


Action  by  Ellas  W.  Cone  against  the- 
American  Electric  Puse  Company  and  an- 
other. From  a  judgment  In  favor  of  plain- 
tiff, defendants  bring  error.    Reversed. 

Argued  before  McALVAY,  BIAIR,  MONT- 
OOMERT,  08TBAMDER,  and  HOOKER,. 
JJ. 

Theodore  M.  Joslln,  for  appellants.  Smith,. 
Baldwin  &  Alexander,  for  appAlee. 

McAIiTAY,  3.  This  la  an  action  of  as- 
sumpsit brought  by  plaintiff  against  de- 
fendants, for  the  price  and  value  of  coal- 
claimed  to  have  been  sold  on  their  order. 
Defendant  Jones  was  the  president  of  the 
American  Electric  Fuse  Company,  ai> 
Illinois  corporation.  In  the  year  1901  thia 
company  entered  Into  contract  with  the 
OUIiland  Electric  Company  of  Adrian,  Mich., 
to  have  manufactured  by  it  at  Its  factory 
certain  products  upon  certain  terms.  De- 
fendant Jones  received  a  certain  amount  of 
stock  of  the  Ollllland  Company  and  was- 
elected  Its  treasurer.  Later  the  said  com- 
pany became  financially  embarrassed,  and 
July  9, 1902,  defendant  company  leased  from- 
It  its  plant  at  an  annual  rental  of  $5,000  la 
addition  to  taxes,  insurance,  and  repairs. 
Plaintiff  was  a  coal  dealer  and  had  been 
dealing  witb  the  OlllUand  Company,  selling 
It  coal.  He  claims  that  In  February,  1902, 
he  was  called  to  the  GUliland  office  where  he 
first  met  Jones  and  was  introduced  to  blm 
by  Gllllland.  Talk  was  had  with  reference 
to  coal  and  prices.  He  says  he  sold  them 
coal  at  a  certain  price.  Coal  was  afterwards- 
delivered  at  the  Gllllland  Company's  plant 
on  phone  orders  from  the  office.  The  ac- 
count of  coal  sold  was  presented  to  Jones- 
several  times  and  payments  were  made  on  It 
by  Jones's  orders  at  the  office.  This  account 
was  kept  by  plaintiff  against  the  Gilllland> 
Electric  Company,  and  he  took  this  compa- 
ny's note  for  the  balance  of  $200,  and  this 
note  was  renewed  for  the  same  amount  He 
claims  that  he  did  not  know  be  was  taking 
the  paper  of  this  company;  tbat  he  uid  not 
look  at  the  signature;  that  he  supposed  be- 
got Jones's  note.  The  same  was  tme  of  the 
renewal.  The  foregoing  In  brief  is  the  out- 
line of  plalntlflTs  case.  That  is  tbat  the  coal 
in  question  was  furnished  at  the  request  and' 
upon  the  credit  of  defendants.  On  the  part 
of  defendants  all  of  these  facts  were  denied, 
it  being  claimed  that  these  dealings  were- 
had  with  the  Gllllland  Company  and  its  of- 
ficers. A  verdict  for  plaintiff  was  found  by 
the  Jury  against  both  defendants. 

Of  the  errors  assigned  we  will  flrst  con- 
sider those  which  relate  to  the  admission  of 
evidence.  Subject  to  tbe  objection  of  de- 
fendants, plaintiff  was  permitted  to  testify 
tbat  he  overhead  a  conversation  between- 
Jones  and  a  Mr.  Young,  of  tbe  firm  of  Lesh  & 
Young,  relative  to  purchasing  some  lumber. 
He  testified:  "I  beard  him  say  to  Mr. 
Young  that  hereafter  all   the  lumber  and* 
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■tuff  that  he  mlgbt  eend  to  the  Gllllland 
SUectrlc  CSompany  be  would  pay  for,  be  bad 
plenty  of  money."  "Wby,  tbey  wanted  to 
buy  lumber  of  Mr.  Yonng,  wanted  Mr.  Young 
to  furnisb  tbem  lumber  for  tbeir  manufactur- 
ing purpose,  and  it  appears  tbat  Mr.  Young 
was  a  UtUe  afraid  to  let  the  old  Gllllland 
Blectrlc  Oompany  bare  stuff,  you  know,  but 
Mr.  Jones  4»ld  tbem  tbat  be  needn't  be 
afraid."  The  court  in  referring  to  this  mat- 
ter cliarged:  Plaintiff  claims  tbat  some  time 
prior  to  February,  1902,  he  met  defend- 
ant Frank  G.  Jones  at  Leah  ft  Young's  mill 
and  was  there  introduced  to  Mr.  Jones;  and 
plaintiff  claims  that  be  then  and  there  heard 
Mr.  Jones  state.  In  substance,  th'at  hereafter 
be  would  pay  all  bills  for  such  material  as 
was  fumisbed  at  the  Gllllland  E<lectrlc  Com- 
pany's factory."  This  claimed  conversation 
occurred  before  the  purchase  of  coal  plain- 
tiff claims  defendant  made,  and  had  no  con- 
nection whatever  with  such  claimed  pur- 
chase, and  no  promise  was  made  at  the  time 
to  plaintiff  or  conversation  had  with  Jones 
concerning  coal.  Tills  testimony  was  Incom- 
petent and  immaterial  and  in  no  way  tended 
to  prove  a  contract  between  the  parties  to 
tbls  suit,  and  should  not  have  been  allowed. 
It  was  error  not  to  strike  It  out  The  court 
waa  in  error  in  charging  the  Jury  in  ref- 
erence to  it  as  bearing  upon  the  question  of 
the  claimed  agreement  between  the  parties. 

Several  errors  are  assigned  upon  the  al- 
lowance of  questions  put  to  plaintiff  of  an 
extremely  leading  and  suggestive  character. 
While  we  do  not  say  tbat  it  was  reversible 
error  to  permit  them  to  be  answered,  the 
practice  of  examining  witnesses  in  tbls  man- 
ner should  be  avoided. 

Error  Is  assigned  to  the  following  portion 
of  the  cbarge  of  the  court,  » •  •  •  that 
later  be  was  called  to  the  ofRce  In  the  Gllll- 
land Electric  Company's  factory  and  there 
had  a  conversation  witb  Mr.  Jones.  Plaintiff 
claims  that  at  this  time  Jones,  in  substance, 
stated  to  blm  tbat  tbey — or  we — bad  been 
getting  coal  from  Mr.  Stevenson  but  that 
they  would  purchase  from  blm  [plaintiff]  and 
would  prefer  to  do  so  if  plaintiff  would  meet 
certain  prices  wblcb  Jones  then  submitted. 
Plaintiff  claims  that  Jones  then  represented 
that  he  bad  rented  the  factory  for  $5,000  a 
year  and  was  financially  responsible  and 
would  pay  for  the  coal.  Plaintiff  claims  that 
at  tbat  time  Mr.  Jones  exhibited  to  him  a 
flnandal  statement  in  which  he  claimed  there 
were  resources  to  the  amount  of  $26,000  or 
$90,000  over  and  above  liabilities.  Plaintiff 
claims  tbat  th^  thereupon  agreed  upon  a 
price,  and  tbat  plaintiff  was  to  furnish  tbe 
coal  to  defendants,  Mr.  Jones  and  tbe  Ameri- 
can Electric  Fuse  Company."  It  is  urged 
that  this  Is  misleading  and  tended  to  confuse 
tbe  Jury.  The  record  shows  that  the  convert 
sation  relative  to  renting  the  factory  for 
$5,000  a  year  and  the  financial  statement  re- 
ferred to  in  tbe  charge,  did  not  occur  until 
after  all  of  tbe  claimed  indebtedness  was 


incurred  and  tbe  coal  delivered,  and  was  ai 
the  time  the  Gllllland  note  was  given  or  when 
it  waa  renewed.  We  tliink  the  objection  li 
well  taken.  Tbe  court  was  certainly  mistak- 
en, and  from  tbe  charge  tbe  Jury  mast  hare 
inferred  tbat  thla  was  part  of  the  conversa- 
tion when  it  is  claimed  toe  agreement  was 
made  and  on  account  of  which  plaintiff  was 
induced  to  act  The  mistake  was  mlaleadint 
and  prejudicial,  and  the  clutrge  was  errone- 
ous. 

From  an  examination  of  tbe  otber  erron 
assigned,  we  are  aatisfled  tbat  none  of  tbos 
require  attention. 

The  Judgment  la  reversed,  and  a  new  trial 
ordered. 


PROCTOR  r.  HOBART  M.  CABLJ!  VO. 
(Supreme  Court  of  Michigan.     Sept.  20.  1908.) 

L  EviDEifOK— DooninsnTABT  Evidmce— Lcr- 

TKB8— Parts  or  Sebibs. 

In  an  action  by  a  servant  for  wrongfol 
discharge,  a  nnmber  of  letters  forming  part  at 
the  correspondence  between  the  parties  barnii 
been  introduced  by  defendant,  on  cross-examin- 
ation of  plaintiff,  it  was  proper  to  admit  oa 
behalf  of  plaintiff,  letters  in  answer  to  those 
put  in  by  the  defense  and  letters  which  ban 
on  the  good  faith  of  defendant's  atatement  in 
a  letter  to  plaintiff  shortly  prior  to  the  diacharse 
expressing  dissatisfaction  with  plaintiff's  aerr- 
Ices. 

[Ed.  Note. — For  cases  In  point  see  ^foL  20^ 
Cent  Dig.  Evidanoe,  t  463.] 

2.  CoicFBOMiSK  AND  Seitleubht— What  Con- 

BimVTBB. 

In  February  a  servant  commenced  an  a^ 
tlon  for  wrongful  discharge  in  December  see- 
ing to  recover  salary  from  the  time  of  the  dM- 
charge  until  the  commencement  of  the  action. 
It  appeared  that  after  the  discharge,  he  hsd 
written  requesting  tliat  a  check  be  sent  him 
for  December's  salary,  and  that  defendant  sent 
a  check  stating  that  It  waa  in  full  to  tbe  time 
of  the  discharge.  Held,  that  the  receipt  and  vse 
of  the  check  did  not  operate  as  a  full  satis- 
faction of  the  claim. 

8.  APPEAI/—REVIEW  —  QuEsnoHS    Not    Pax- 
SENTBD  OH  TBiATr-IirsTBncrnoNg. 

In  an  action  bv  a  servant  for  wrongful 
discharge,  plaintiff  claimed  a  balance  of  salary 
from  tbe  time  of  the  discharge  to  the  commence- 
ment of  suit,  and  certain  expensea,  and  in  the 
early  part  of  the  charge,  the  court  stated  that 
plaintiff  claimed  such  items,  which  were  undis- 
puted, in  case  plaintiff  should  recover.  Defend- 
ant requested  an  Instruction  that  plaintiff  conld 
In  no  event  recover  more  than  his  salary  fxxja 
the  time  of  discliarge  to  the  commencnnent  of 
the  action,  but  the  court  instructed  that  in  cast 
the  jury  should  find  for  plaintiff,  be  waa  en- 
titled to  a  certain  sum,  which  sum  was  fonad 
by  the  addition  of  the  varions  itema  claimed  bv 
plaintiff.  Held,  that  defendant  conld  not  com- 
plain of  the  snbmi8sk>n  of  the  expenses,  he  not 
having  called  tbe  court's  attention  to  tbe  ta- 
struction  given  In  the  early  part  of  the  charge, 
and  the  requested  instruction  not  having  raised 
such  point  but  being  thoroughly  snaceptiUe 
of  the  construction  that  the  jury  could  not 
award  damages  for  salary  accruing  after  the 
commencement  of  suit 

E/rror  to  Circuit  Court  Sanilac   Cumtr: 
Watson  Beach,  Judge. 
Action  by  W.  H.  Proctor  against  tbt  Hob- 
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art  M.  Cable  Company.  Judgment  In  favor 
of  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Argned  before  McALVAY,  BLAIR,  MONT- 
GOMBKY,  08TRANDER,  and  HOOKER,  JJ. 

Phillips  &  Jenks,  for  appellant  Avery  & 
Walsh  and  Fred  E.  Burton,  for  appellee. 

BLAIR,  J.  PlaintlfF,  a  traveling  salesman 
in  the  employ  of  defendant  corporation, 
brought  suit  against  it  in  Justice  court,  fil- 
ing the  following  bill  of  particulars  of  bis 
claim: 

"Feb.  2,  1903. 

To  l>alance  dae  on  Dec.  1902  salary 
and  expenses $  93  80 

To  balance  due  for  January,  1903  and 
as  damages  for  breach  of  contract 
mentioned  in  declaration 250  00 

Total  343  60 

Credit  by  notes  received  from  A.  H. 
Becket 135  00 

Balance    $208  60" 

Plaintifr  recovered  Judgment  before  the 
Justice,  and  on  appeal  in  the  circuit  court 
The  case  is  before  us  upon  writ  of  error 
prosecuted  to  correct  alleged  errors  in  re- 
ceiving certain  letters  in  evidence;  in  re- 
fusing requests  to  charge;  and  In  charging 
the  Jury. 

Plaintiff  claimed  that  in  August  1902,  he 
made  a  new  agreement  with  defendant  for 
increased  salary,  performance  of  which  on 
his  part  was  prevented  later  by  his  being 
wrongfully  discharged  by  defendant  De- 
fendant denied  that  any  new  agreement  was 
made,  and  contended  that  if  such  agree- 
ment was  made,  plaintiff's  conduct  was  such 
as  to  warrant  his  discharge.  On  Deceml>er 
11,  1902,  defendant  wrote  to  plaintiff  a  letter 
rantalnlng  the  following  expressions:  "For 
several  months  past  we  have  missed  your 
old-time  enthusiasm  and  earnestness  in  our 
behalf,  while  we  have  not  only  Increased 
rour  salary  but  have  signified  our  willing- 
ness  to  have  you  retire  from  our  employ 
!»nd  give  yon  any  assistance  in  our  power. 
In  return  for  our  extreme  kindness,  ap- 
proaching favoritism,  we  are  receiving  from 
^ou  Indifference  approaching  sullenness. 
•  •  •  We  hope  with  a  new  field  and  new 
ussoclatlons,  you  will  give  to  your  work  your 
>ld-tlme  vigor  and  enthusiasm.  At  the  end 
}f  your  present  route  on  the  20th  instant 
[>lea8e  report  to  ourofiSceat  Chicago,  prepared 
to  make  this  yonr  headquarters."  Plaintiff 
nrent  to  Chicago  to  confer  with  defendant's 
officers  about  this  letter  t>efore  completing 
his  rente.  Plaintiff  testified  that  the  result 
'>f  this  meeting  was  that  he  agreed  with  Mr. 
Cable,  president  of  defendant's  company,  to 
nccept  new  territory,  and  that  he  was  to  be 
r>ermitted  to  go  home  and  visit  his  family 
till  the  end  of  the  following  week.  Mr. 
dable  testified:  "He  finally  came  in  on  the 
22d  of  the  month  under  the  Influence  of 
ligaor,  very  strongly  so,  and  in  a  very  ob- 
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streperous  and  boisterous  way  he  told  the 
officers  of  our  company  if  we  wanted  any- 
thing more  to  do  with  him,  his  headquarters 
were  at  the  Victoria  Hotel,  where  he  could 
be  seen  with  bis  attorney.  We  had  pre- 
pared a  route  for  him,  and  asked  him  to 
take  it  and  give  us  the  same  good  service 
that  he  had  the  first  year  he  was  In  our 
employ.  He  refused  to  take  the  route,  dis- 
obeyed our  requests,  and  finally  left  our  of- 
fice, saying  he  had  established  headquarters 
at  the  Victoria  Hotel;  that  he  could  l>e 
found  there  with  his  attorneys  if  we  had 
anything  more  to  say  to  him."  On  December 
26,  1902,  defendant  wrote  the  following  let- 
ter to  plaintiff:  "On  Dec.  11th  we  advised 
yon  at  Ludlngton,  Michigan,  to  report  to 
Chicago  on  the  20th  of  December  after  you 
had  completed  the  route  which  we  had  given 
you.  Yon  did  not  regard  our  request  but 
cutting  out  two  Important  points,  came  here 
direct  from  Owosso,  reaching  here  on  the 
19th.  Your  talk  and  conduct  here  was  most 
deplorable,  showing  us  conclusively  what  we 
have  for  a  long  time  suspected,  i.  e.  your 
entire  lack  of  sympathy  with  us  In  our  busi- 
ness and  when  in  our  office  on  Deceml>er 
22d,  yon  openly  and  In  a  most  offensive 
manner  refused  to  be  guided  by  our  Instruc- 
tlona  and  declared  to  us  that  if  we  wanted 
yon,  you  could  be  found  at  yonr  self  ap- 
pointed headquarters  at  the  Victoria  Hotel 
and  that  you  would  not  comply  with  our 
wishes,  then  and  at  that  instant  your  con- 
nection with  this  company  ceased."  Jan- 
uary 8th,  plaintiff  wrote  to  defendant:  "On 
December  Slst  I  wrote  yon,  requesting  yon 
to  send  check  for  December  salary.  Have 
not  heard  from  you.  Unless  I  hear  from  yon 
by  retnm  mall,  I  will  place  the  matter  in 
the  hands  of  my  attorneys  at  Chicago."  On 
January  Oth  defendant  replied:  "Please  find 
herewith  onr  check  for  $168.44,  settlement 
In  full  with  you  up  to  the  time  you  left  our 
employ,  the  night  of  December  22d.  We 
deduct  from  your  expraise  book  your  charge 
for  December  23d,  24th  and  25th,  amount- 
ing to  $21.06.  -Kindly  sign  the  Inclosed 
voucher,  and  return  to  us." 

A  number  of  letters  forming  part  of  the 
correspondence  between  the  parties  were  In- 
troduced on  cross-examination  of  the  plain- 
tiff by  defendant's  counsel,  and  some  of  the 
letters  objected  to  were  in  answer  to  the  let- 
ters put  in  by  the  defense.  Others  were 
competent  as  bearing  upon  the  good  faith  of 
defendant's  statement  in  the  letter  of  De- 
cember 11th  that,  "for  several  months  we 
have  missed  your  old-time  enthuRlasm,"  etc., 
and  were  being  treated  with  sullen  Indif- 
ference. As  parts  of  a  series  of  letters  re- 
lating to  the  period  under  consideration 
and  covered  by  other  letters,  the  letters  were 
admissible.  WIgmore  on  Evidence,  voL  3,  p. 
2844;  Greenleaf  on  Evidence,  vol.  1,  p.  835. 

Assignment  of  error  No.  7  Is  based  upon 
the  refusal  of  the  court  to  direct  a  verdict 
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tor  defendant  for  the  reason  that  plalntUTs 
conduct  Justified  bis  dlscbarge.  There  Is  no 
merit  In  this  assignment  The  facts  were  In 
dispute.  If  the  Jury  believed  plaintiff,  the 
differences  between  the  parties  were  har- 
monised, and  a  new  arrangement  of  his  ter- 
ritory made. 

Assignment  No.  9  Is  based  upon  the  re- 
fusal of  the  court  to  give  defendant's  third 
request  to  charge,  viz.:  "It  is  shown  in  this 
case  that  on  tlte  9th  day  of  January  the 
plaintiff  received  a  check  from  the  defend- 
ant, stating  the  same  to  be  in  full  for  serv- 
ices. Tliat  he  used  said  chedc  obtaining  the 
money  thereon.  The  receipt  and  use  of  the 
chedc  under  the  drcumstances  and  the  con- 
tents of  the  letter  which  inclosed  it  would 
operate  as  a  full  satisfaction  of  the  claim 
of  the  plaintiff  and  he  cannot,  therefore, 
maintain  this  action."  It  appears  from  the 
letter  of  plaintiff  and  the  reply  of  defendant 
that  the  check  was  only  intended  to  cover 
the  salary  for  December,  about  which  there 
was  no  dispute.  It  would  have  been  im- 
proper to  give  the  instruction  requested. 
Detlaff  V.  Ideal  Mfg.  Co.  (Mich.)  lOS  N.  W. 
7& 

Assignments  13  and  18  are  based  upon  the 
refusal  of  the  court  to  give  defendant's  sev- 
enth request,  viz.:  "In  no  event  in  this  case 
can  the  plaintiff  recover  more  than  bis 
salary  for  the  month  of  January,  together 
with  such  balance  as  may  be  found  due  blm 
for  services  during  the  month  of  December. 
This  action  was  commenced  on  the  2d  of  Feb- 
ruary following,  and  the  limit  of  recovery  is 
the  amount  that  there  was  due  to  plaintiff, 
if  anything,  at  the  time  of  the  commence- 
ment of  this  action," — and  the  instruction  to 
the  Jury  given  as  follows:  "If  you  shall  find 
that  the  plaintiff  is  entitled  under  the  testi- 
mony, and  under  these  Instructions  to  a 
verdict  he  will  be  entitled  to  the  sum  of  $226.- 
86,  which  Includes  the  interest" 

It  is  argued  that  even  if  the  acceptance 
of  the  check  was  not  a  satisfaction  of  the 
entire  claim,  it  was  a  discharge  of  the 
amount  due  on  December  22d  and  that  the 
amount  due  for  the  remaining  nine  days  of 
December  and  the  month  of  January  would 
be  $204.43  Instead  of  $226.86.  There  Is 
force  in  this  argument,  and  if  the  request  was 
Intended  to,  and  did  fairly,  present  this 
question,  it  might  require  a  reversal  of  the 
Judgment  But  we  think  the  court  would 
have  been  Justified  in  Interpreting  this  re- 
quest as  meaning  simply  that  the  Jury  would 
not  be  warranted  in  awarding  damages  for 
salary  accruing  after  the  commencement  of 
suit  and,  as  so  understood,  the  charge  gave 
the  substance  of  the  request  -  Early  in  the 
eharf?e,  the  court  said:  "He,  therefore,  claims 
for  the  salary  under  the  claimed  agreement 
for  the  month  of  January  and  the  balance 
of  December  salary  and  some  expenses,  the 
items  are  here  and  practically  tmdisputed,  if 
the  plaintiff  shall  prevail  In  the  case." 


If  defendant  Intended  to  claim  by  fala  re- 
quest that  the  expenses,  amounting  to  $Z1JK, 
were  disputed  and  disposed  of  by  the  diedc, 
he  should  have  corrected  the  evident  misap- 
prehension of  his  position  on  the  part  of  the 
court  These  are  all  of  the  aBslgjuneots 
which,  hi  our  opinion,  require  diseiUBion. 
The  court  submitted  the  opposing  claims  of 
the  parties  to  the  Jury  In  a  very  dear,  com- 
prehensive, and  impartial  charge. 

We  find  no  prejudicial  errors^  and  tba 
judgment  li  affirmed. 


MESTLBR  V.  JEFFRIES. 
(Supreme  Court  of  Michigan.    Sept.  20.  1006.) 

1.  Vbrdob  and  Pubohasbb  —  Rembdxbb  or 

PDBCHASKB— RKOOVKHT    or   PtTBCHASS    PXICK 
— PliADINO. 

In  an  action  to  recover  purchase  price  paw 
for  a  fmit  farm  on  the  ground  of  fraud,  whcr* 
the  declaration  alleged  representations  by  tlie 
vendor  as  to  the  Dumber  of  trees  on  the  fknn, 
but  did  not  allege  that  there  were  not  as  many 
as  represented  nor  that  reliance  waa  placed  on 
the  representation,  evidence  that  the  munbei 
of  trees  was  less  than  represented,  was  not  ad- 
missible. 

2.  BaOKKBS    —    AOTKOBITT    —    QUKSTIOir    >OB 
JUBY. 

Where  a  fruit  farm  was  listed  for  sale 
with  a  real  estate  agent  who  in  turn  listed  it 
with  another  agent,  and  there  was  evidence 
tending  to  show  authority  of  the  latter  to  make 
representations  relating  to  the  farm,  the  couit 
should  not  tiave  instructed  that  the  owner  waa 
bound  by  representations  made  by  him,  but 
should  have  submitted  the  question  of  hia  ao- 
thority  to  the  jury. 

3.  Verdob  and  Pobcraseb  —  Recovkrt  or 
PuBCiiASB  Pbicb  Paid— Fbacd. 

Where  a  purchaser  of  a  fmlt  farm  dis- 
covered fraudulent  representations  of  the  vendor 
in  September,  1904,  but  continued  thereafter  to 
make  payments  under  his  contract,  insisting  on 
the  right  to  a  reduction  in  the  price,  an  aband- 
onment  and  attempted  rescission  of  the  contract 
In  April,  1005,  were  ineffective,  and  did  not 
entitle  him  to  recover  the  pureliaae  money  paid. 
[Ed.  Note. — For  cases  in  point  see  vol.  48. 
Cent  D^.  Vendor  and  Purchaser,  fS  202-204, 
212-214.1 

Error  to  Circuit  Court  Van  Bnren  Coun- 
ty ;  John  R.  Carr,  Judge. 

Action  by  Charles  Mestler  against  Rober- 
son  Jeffries.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  McALVAY,  GRANT,  OS- 
TRANDER,  HOOKER,  and  MOORE,  JJ. 

Anderson  ft  Warner,  for  appellant  Thom- 
as J.  Cavanaugh,  for  appellee. 

MOORE,  J.  On  or  about  the  1st  of  April. 
1904,  plaintiff  purchased  from  defendant  a 
fruit  farm,  and  soon  thereafter  went  Into 
possession  of  it  It  Is  his  claim  that  fraudu- 
lent statements  upon  which  he  relied  were 
made  to  him.  He  abandoned  the  farm  in 
April,  1905,  and  commenced  this  action.  Up- 
on the  theory  that  he  had  rescinded  the  con- 
tract, the  Jury  rendered  a  Tttdlct  In  Ills  fa- 
vor for  the  full  amount  of  the  payments 
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made  by  him.  The  case  Is  brought  here  by 
writ  of  error. 

It  is  said  the  court  erred  In  allowing  testi- 
mony that  there  were  not  as  many  trees  up- 
on the  farm  as  was  represented  by  defendant 
The  only  reference  to  the  number  of  trees  In 
the  declaration  Is  In  the  first  count.  It  there 
averred  that  representations  as  to  the  num- 
ber of  various  kinds  of  trees  were  made  stat- 
ing the  numbers  and  kinds.  It  Is  not  stated 
therein  that  there  were  not  as  many  as  were 
represented,  nor  Is  It  stated  that  reliance 
was  placed  upon  this  representation.  We 
tblnk  the  testimony  was  Improperly  admit- 
ted. The  record  discloses  that  the  farm  was 
listed  with  real  estate  agents  at  Mattawan, 
who  in  turn  listed  It  with  a  Chicago  agency 
tlirough  whom  the  plalntlCTs  connection  with 
tlie  transaction  was  brought  about  The  Chi- 
cago agency  furnished  a  written  memoran- 
dum to  plaintiff.  This  was  received  In  evi- 
dence. The  defendant  denied  the  authority 
of  these  agents  to  make  the  statement  There 
^TM  testimony  tending  to  show  authority. 
The  trial  Judge  Instructed  the  jury  that  de- 
fendant was  bound  by  these  statements.  We 
think  the  Jury  should  have  been  Instructed 
that  If  they  found  the  agency  existed  then 
the  defendant  would  be  bound;  but  In  view 
of  the  testimony,  whether  the  agency  did  ex- 
ist was  a  question  of  fact  to  be  submitted  to 
the  Jury. 

The  Important  question  in  the  case  is 
whether  it  should  have  been  submitted  to  the 
Jury  upon  the  theory  that  plaintiff  had  res- 
cinded the  contract  because  of  fraud,  and,  it 
so,  that  he  was  entitled  to  recover  all  he  had 
paid  on  the  purchase  price. 

The  following  special  findings  were  submit- 
ted to  the  Jury  on  the  part  of  the  plaintiff 
and  answered:  "(1)  Did  Mr.  Jeffries,  by  his 
acts  and  conduct  after  Mr.  Mestler  discover- 
ed the  fraud,  induce  him  to  keep  possession 
of  the  lands  and  to  make  the  payments  In- 
dorsed on  the  contract?  A.  Yes.  (2)  After 
the  fraud  was  discovered,  were  the  parties 
negotiating  a  settlement  of  their  differences 
up  to  about  the  time  the  contract  was  re- 
scinded by  the  plaintiff?    A.  Tes." 

On  behalf  of  the  defendant:  "First  Did 
Mr.  Mestler  know  of  the  defects  of  which  he 
now  complains  on  October  1,  1004?  A.  Yes. 
Second.  Did  Mr.  Mestler  with  knowledge  of 
the  matters  of  which  he  now  complains  con- 
tinue to  make  payments  on  the  contract  of 
purchase,  and  to  treat  this  land  as  bis  own? 
A.  Yes.  Third.  Did  the  letter  of  January  8, 
1905,  written  by  Mr.  JefFrles  to  Mr.  Mestler, 
refer  to  the  original  contract  for  the  sale  of 
the  farm?  JL  Yes.  Fourth.  Did  Mr.  Mest- 
ler, after  receiving  this  letter  of  January  8, 
1905,  make  the  January,  1905,  payment  called 
for  by  the  original  contract  of  purchase?  A. 
Yes." 

It  is  clear  from  the  record  that  as  early 
as  in  September,  1004,  the  plaintiff  learned 
what  he  claims  constituted  the  fraud  per- 
petrated upon  him.    Did  he  rescind  the  con- 


tract then?  He  admits  he  did  not,  but 
claims  because  of  what  occurred  be  was  un- 
der no  obligations  to  do  so.  It  becomes  im- 
portant then  to  Inquire  what  was  done.  A 
payment  was  made  when  the  contract  was 
made,  and  by  its  terms  $40  was  to  be  paid 
monthly  thereafter.  Plaintiff  testified  and 
he  is  corroborated  by  his  wife  that  after  be 
had  learned  the  facts  which  he  claims  show- 
ed the  fraud,  In  September,  1004,  the  defend- 
ant came  to  him  and  wanted  some  money; 
that  he  called  his  attention  to  the  situation, 
and  told  him  something  had  got  to  be  done; 
that  he  would  have  to  make  a  settlement  In 
some  way;  that  defendant  told  him  he  would 
make  It  all  right  "That  was  the  understand- 
ing that  I  left  him  with,  that  be  would  do 
something  about  It  to  make  it  satisfactory 
to  both."  He  and  his  wife  went  to  see  de- 
fendant October  1st;  plaintiffs  testimony  is: 
"I  told  Mr.  Jeffries  I  had  come  over  to  make 
a  setttlement  with  him.  I  told  him  I  had  not 
made  near  the  money  on  the  place  he  said  I 
would;  I  practically  had  not  made  anything 
on  my  debt  and  I  told  Mr.  Jeffries  that  I  bad 
harvested  the  fruit,  and  I  did  not  see  where 
the  money  is  coming  from.  I  said,  'I  cannot 
see  my  way  clear;  I  have  hardly  ^t  money 
enough  to  bring  my  family  back  to  the  city, 
and  pay  my  board  so  as  to  get  started  to 
work  again.  There  has  got  to  be  something 
done  about  this  thing.  You  agreed  to  fix  this 
all  right  I  want  you  to  cut  the  payments 
down.  I  consider  what  I  paid  for  that  place 
is  too  much,  and  I  want  a  reduction  on  the 
place;  If  I  cannot  have  that  I  will  have  to 
do  something  else  about  it  that  was  the  un- 
derstanding.' He  told  me  that  he  did  not 
consider  that  he  was  to  blame  for  the  condi- 
tion of  the  fruit  Jeffries  said  if  I  kept  the 
payments  up  until  January,  he  would  fix  it 
all  right  with  me." 

After  this  conversation  he  continued  to 
make  the  payments  monthly.  On  the  second 
of  January,  1005,  he  wrote  defendant  as  fol- 
lows : 

"Dear  Sir:  Ever  since  my  visit  to  your 
home  last  fall,  Oct  1st,  1004,  I  have  been 
thinking  the  matter  over  and  over,  of  how  I 
have  been  deceived  Into  buying  your  place. 

*  *  •  If  I  had  known  the  peach  trees 
and  the  vineyards  were  in  the  condition  they 
were  I  would  not  have  them  for  half  the 
price  paid,  as  I  based  my  hopes  on  the  fruit 
pbying  for  the  place,  and  after  my  harvest 
was  over  I  find,  after  paying  my  help,  I  have 
saved  off  from  the  place  $35.00  and  I  went  to 
you  and  told  you  how  I  stood.  You  merely 
passed  It  off  in  a  light  way.  Of  course,  1 
did  not  expect  anything  different  from  yon 
under  the  circumstances.  I  asked  you  if  you 
would  cut  the  payments  down,  and  you  said 
you  were  figuring  on  the  money  got  of  me  to 
pay  another  debt  until  January.  So  January 
is  here  and  I  have  paid  each  month,  as  I 
agreed,  so  you  could  meet  your  debts,  and 
now  I  must  ask  you  to  consider  me  a  little. 

*  *    *    I  have  been  to  see  an  attorney,  and 
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he  had  me  explain  the  whole  deal  and  I 
showed  the  correspondence  passed  between  as 
and  told  him  all.  And  he  said  I  was  very 
foolish  to  bother  with  such  a  place  as  he 
owns  2  such,  and  he  said  a  place  In  that 
condition  was  worthless,  and  be  told  me  I 
wonld  not  have  any  tronble  getting  every 
cent  I  paid  on  the  place  back.  I  realize  the 
cost  of  snch  controTersy  although  he  agreed 
to  do  or  collect  the  money  for  10  per  cent 
Such  an  ordeal  would  only  cause  hard  feel- 
ings all  around.  I  have  a  proposition  to 
make  to  you  In  which  it  would  be  satisfactory 
to  me.  I  will  pay  the  January  payment,  and 
that  will  make  $510  up  to  January  and  then 
I  wonld  like  to  have  you  wait  until  fall  when 
the  grapes  are  off  on  the  market  I  will  of 
saved  and  be  able  to  make  up  the  difference. 
J  am  as  anxious  to  pay  for  the  place  as  you 
Are  to  get  your  money  for  the  place.  I  hope 
7oa  will  see  the  situation  In  the  right  light 
and  accommodate  me  as  I  will  assure  you 
I  am  not  able  to  work  the  farm  this  summer 
iinleas  I  can  make  such  arrangement  as  I  will 
have  to  hire  a  man  as  I  intend  to  hold  my 
position  until  I  get  $1,000  paid  on  the  place. 
I  figure  I  will  be  able  to  pay  $1,000  a  year 
from  this  spring  if  nothing  happens  and 
then  I  would  go  and  work  the  place  myself 
as  my  wife  does  not  care  to  stay  alone  unless 
I  am  there.  I  hope  you  will  not  be  offended 
at  this  letter,  but  the  situation  demands  some- 
thing be  done.  Of  course.  If  you  can  not 
see  fit  to  compromise  I  will  have  to  do  some- 
thing else.  Please  let  me  know  as  soon  as 
possible  as  I  will  not  send  the  January  pay- 
ment until  I  hear  from  yon." 

On  the  third  of  January  the  defendant  re- 
plied as  follows:  "Oshtemo,  Mich.  Jan.  8, 
1905.  Mr.  Mestler,  Chicago,  111. — Dear  Sir: 
Tours  of  January  2nd  received,  contents 
noted.  In  answer  will  say,  entered  contract 
with  you  to  sell  my  farm.  Am  ready  on  my 
part  to  fulfill  the  contract  to  the  letter.  Shall 
expect  the  same  of  you.  Yours  respectfully, 
Hoberson  Jeffries." 

About  the  middle  of  the  month  plaintiff 
sent  the  $40,  and  defendant  sent  him  a  re- 
ceipt reading  as  follows:  "$40.00  Jan.  17, 
1905.  Received  of  Mr.  Charles  Mestler  forty 
dollars  to  apply  on  land  contract  Roberson 
Jeffries." 

Other  correspondence  followed.  No  settle- 
ment was  arrived  at  and  as  before  stated,  In 
the  early  part  of  April,  1905,  plaintiff  aban- 
doned the  farm,  and  commenced  this  suit 

It  Is  but  Just  to  say  the  defendant  gives 
an  entirely  different  version  of  the  transac- 
tion. The  law  in  relation  to  the  rescission 
of  contracts  on  the  ground  of  fraud  has  been 
declared  many  times  In  this  court  It  is  to 
the  effect  that  a  party  Intending  to  rescind 
a  contract  because  of  fraud,  must  be  prompt 
in  communicating  the  fraud  when  discovered, 
and  consistent  in  his  notice  to  the  opposite 
party,  of  the  use  he  Intends  to  make  of  It 
Jones  V.  Disbrow,  Har.  102;  Street  v.  Dow, 
liar.  427;  Galloway  v.  Holmes,  1  Doug.  330; 


Craig  T.  Bradley,  26  Mich.  353;  Lnmber  Ca 
v.  Bates,  31  Mich.  158;  Dunks  v.  Fuller.  32 
Mich.  243;  Farrlngton  r.  Smith,  77  Mich. 
660,  43  N.  W.  927;  Dalley  v.  King.  79  Mich. 
573,  44  N.  W.  959;  Condon  v.  Hngbes,  92 
Mich.  887,  52  N.  W.  638;  Wylle  t.  Gamble, 
95  Mich.  675,  55  N.  W.  377;  Bedier  t.  Fuller. 
106  Mich.  842,  64  N.  W.  831;  Wames  ▼.  Bm- 
baker,  107  Mich.  440,  65  N.  W.  276;  Reed  v. 
Ismond,  110  Mich.  16,  67  N.  W.  912;  Bennett 
V.  Hlckey,  112  Mich.  383.  70  N.  W.  900; 
Spelcher  v.  Thompson  (Mich.)  104  N.  W.  1101 
When  plaintiff  learned  of  the  fraud  two  conr- 
see  were  open  to  him,  he  might  rescind  the 
contract,  and  recover  that  with  which  be  had 
parted,  or  be  might  retain  the  property,  and 
recover  his  damages  for  the  fraud.  As  before 
stated,  plaintiff  learned  of  the  alleged  fraud 
as  early  as  September,  and  communicated 
with  defendant  In  relation  thereto.  Did  bs 
indicate  to  defendant  that  he  intended  to  re- 
scind the  contract?  On  the  contrary,  if  his 
testimony  Is  to  be  believed  and  bis  letters 
mean  what  they  say,  his  position  was  that 
he  had  been  defrauded  and  moat  be  made 
good  by  a  reduction  in  the  price  of  the  land 
and  in  the  amount  of  the  monthly  payoaenta. 
This  position  was  inconsistent  witb  tbe  Idea 
of  a  rescission.  The  result  of  the  trial  has 
been  that  plaintiff  has  had  the  use  of  the 
farm  for  a  year,  during  more  than  one-half 
of  which  he  had  knowledge  of  the  fraud,  and 
has  also  been  permitted  to  recover  back  all 
he  paid. 

Judgment  Is  reversed,  and  new  trial  or- 
dered. 


CNEILIj  et  al.  v.  NORTHERN  ASSUR.  CO. 

OF   IX)NDON,    ENGLAND. 
(Sapreme  Court  of  Michigan.     Sept  20,  1906.) 

1.  Appeax  and  Bbbob— DiBEcnon   or   Yex- 
DICT— Revibw. 

The  court  In  reviewing  the  action  of  the 
trial  court  In  directing  a  verdict,  most  cod- 
slder  the  testimony  In  the  light  most  favorable 
to  the  defeated  party. 

[Ed.   Note. — ^For  cases   In  point   see  voL  3, 
Cent  Dig.  Appeal  and  Error,  {  4024.] 

2.  InstrBAncK— Oarceixation— Aqent  or  In- 

SUBED. 

A  fire  policy  was  written  in  a  company 
which  an  agent  procnring  the  Insurance  rep- 
resented. The  company  canceled  the  policy,  and 
the  agent  without  the  knowledge  of  insured 
procured  a  policy  from  defendant  another  com- 

gany,  through  a  third  person.  The  inanred 
ad  no  dealings  with  the  third  person  until 
after  the  issnance  of  the  last  policy.  The  prem- 
ium on  this  policy  was  to  be  paid  to  the  agoit 
and  he  made  demand  therefor,  ffeld,  that  the 
agent  was  the  agent  of  defendant  company,  and 
not  of  the  insured,  and  could  not  consent  to  its 
cancellation. 

3.  Saioe. 

A  contract  for  the  sale  of  land  bound  the 
parchaser  to  keep  the  buildings  on  the  premises 
insured  for  the  benefit  of  the  vendor.  The  ven- 
dor understood  that  a  third  person  was  acting 
for  the  purchaser  in  procuring  and  maintaining 
insurance.  A  policy  was  procured  and  the  ven- 
dor took  the  same  to  an  agent  for  the  pniiMMe 
of  procuring  a  change  in  the  clauses  therein,  so 
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as  to  make  the  game  nniform  with  another 
policy.  The  agent  was  under  the  instructions 
of  the  purchaser  through  the  tliird  i^rson. 
Held,  to  warrant  a  finding  tliat  the  subject  of 
procuring  and  maintaining  insurance  was  com- 
mitted to  the  pnrcliaser  Oj  the  vendor,  and  un- 
less the  third  person,  as  agent  of  the  purctiaser, 
consented  to  the  cancellation  of  the  poiii?,  it 
T«mained  in  force. 

Error  to  Circolt  Oonrt,  St  Clair  Oonnty; 
Earvey  Tappan,  Judge. 

Action  by  John  O.  O'Neill  and  others 
against  the  Northern  Assnrance  Company  of 
Ix>ndon,  England.  There  was  a  judgment  for 
plaintiffs,  and  defendant  brings  error.  Be- 
versed  and  remanded. 

Argued  before  McALVAY,  BIAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

Franlt  T.  Wolcott  (Myron  H.  Beach,  of 
connsel),  for  appellant  Cady  &  Crandall 
(Pbillips  &  Jenks,  of  connBel),  for  appellees. 

BLAIR,  J.  Plaintiffs  brought  this  action 
to  recover  for  a  loss  by  fire  of  property  In- 
BTired  by  defendant  In  a  Michigan  standard 
form  policy,  Issued  Mardi  1,  1904,  to  plain- 
tiffs, John  O.  O'Neill,  George  W.  Moore, 
F'red  J.  Dixon,  and  W.  L.  Jenks.  Attached 
to  and  forming  a  part  of  the  policy  was  a 
rider  containing  the  following:  "Arthur  L. 
McCormlck  having  agreed  to  purchase  the 
al>ove  described  property  under  contract  loss, 
If  any,  payable  to  the  Commercial  Bank,  as 
Its  mortgage  interest  may  appear,  second  to 
John  G.  O'Neill,  Fred  J.  Dixon,  W.  L.  Jenks, 
and  George  W.  Moore,  as  tbelr  contract  inter- 
est may  appear,  balance,  if  any,  to  Arthur  \j, 
McCormlck."  The  land  contract  contained  a 
provlrion  that  McCormlck  should  "keep  the 
bnltdinrs  erected  upon  said  property  insured 
in  companies  to  the  satisfaction  of  first  par- 
ties to  the  amount  of  at  least  $10,000,  for  the 
benefit  of  the  said  first  parties." 

The  defense  was  that  the  policy  bad  been 
lawfully  canceled  before  the  fire,  which  oc- 
curred on  July  22,  1004.  The  circuit  Judge 
held  that  no  valid  notice  of  cancellation  prior 
to  the  loss  had  been  shown,  and  directed  a 
verdict  for  plaintiffs.  Defendant  contends 
that  tlie  question  shonld  have  been  submit- 
ted to  the  Jury.  This  contention  Involves  a 
consideration  of  the  testimony  In  the  light 
most  favorable  to  the  defendant  It  appears 
tbat  Arthur  L.  McCormlck,  the  vendee  in  the 
land  contract  was  absent  from  Port  Huron 
most  of  the  time  and  had  anthorized  his 
brother,  Byron  J.,  to  take  charge  of  the 
tbeater  building  and  the  insurance  thereof, 
paying  whatever  premiums  were  paid.  Some 
time  before  March  1, 1004,  an  application  was 
made  by  Byron  J.  McCormlck  for  Insurance 
upon  the  theater  and  Its  contents,  to  Carlton 
&  Company,  of  Port  Huron,  who  wrote  two 
policies  in  companies  represented  by  them. 
The  companies  canceled  them,  and,  thereupon, 
Carlton  &  Co.,  as  brokers,  applied  for  the  In- 
surance to  W.  F.  Davidson,  of  Port  Huron, 
who  was  the  local  agent  of  defendant.  Da- 
vidson executed  and  delivered  to  Carlton  ft 


Co.  the  policy  sued  upon  In  this  action,  and 
another  in  the  Queen  Inatu-ance  Company, 
for  $1,000,  and  delivered  them  to  Carlton  & 
Co.,  who.  In  turn,  delivered  them  to  plaintiff 
Dlzon  on  or  about  March  1,  1904.  Mr.  Dix- 
on handed  this  policy  to  Mr.  Murphy,  another 
Insurance  agent  for  the  purpose  of  having  It 
made  uniform  with  certain  other  policies, 
with  the  understanding  that  it  was  to  be  re- 
turned to  him.  Mr.  Murpliy  retained  the 
policy  till  It  was  obtained  by  Miss  Ferrler 
from  his  stenographer.  Mr.  Davidson  testi- 
fied that  Mr.  McNutt  did  the  insurance  work 
for  him;  that  his  policy  register  showed  the 
following  entries  concerning  the  policy  in 
suit:  "Name  and  residence  of  assured,  John 
O.  O'Neill  and  others;  commencement  of 
risk,  1st  day,  third  month,  year,  1904;  term, 
12  months;  expiration  of  risk,  Ist  day,  third 
month,  1005;  amount  of  Insurance,  $1,000; 
rate  $2.50;  amount  of  premium,  $26.  The 
register  also  shows  this  policy  was  canceled 
on  the  Slat  of  May,  1904,  and  we  received 
return  premium  of  $6.25.  The  register  shows 
that  I  received  tbat  earned  premium  from 
Carlton  ft  Company,  who  are  Insurance 
agents  In  town." 

Mr.  McNutt  testified:  "I  looked  after  Mr. 
Davidson's  Insurance  business  on  March  1, 
1904.  The  handwriting  on  the  policy  Is  not 
mine,  but  is  Miss  Wellman's.  She  was  em- 
ployed In  Mr.  Davidson's  office  at  that  time. 
That  policy  was  issued  under  my  directions 
upon  the  order  received  from  Carlton  ft  Co., 
and  the  policy  was  delivered  to  Carlton  & 
Co.;  my  impression  Is  that  It  was  delivered 
by  Miss  Weilman  in  person.  I  kept  the  regis- 
ter at  that  time.  I  paid  the  premium  to  the 
Northern  Assurance  Company,  and  extended 
credit  to  Carlton  &  Co.  for  the  Insurance. 
Carlton  ft  Co.  paid  me.  I  made  the  entry  of 
cancellation  on  the  register,  and  It  Is  In  my 
writing.  I  made  the  entry  that  the  Northern 
Assurance  Company's  policy  was  canceled,  be- 
cause it  Is  my  custom  In  keeping  my  records 
to  enter  the  date  the  policies  are  actually 
taken  up  and  canceled.  All  that  I  had  to  do 
with  tht  taking  up  of  the  policy  and  canceling 
It  VBS  to  notify  Carlton  ft  Co.  tbat  we  want- 
ed It  taken  up.  and  this  Is  the  date  that  we 
actually  received  it  in  our  office.  •  •  • 
I  did  not  ut  any  time  from  the  1st  of  March 
up  until  the  22d  of  July,  the  date  of  the  fire, 
deliver  any  notice  of  any  kind  upon  John  G. 
O'Neill,  William  L.  Jenks,  George  W.  Moore, 
Fred  Dixon,  or  the  McCormlcks  that  we  want- 
ed their  policies  canceled,  or  that  we  could 
cancel  them.  •  •  •  I  asked  personally 
tbat  the  policies  be  surrendered  through  the 
parties  that  we  brokeraged  the  business,  Carl- 
ton &  Co.  I  gave  verbal  notice  through  the 
people  whom  we  brokeraged  the  business,  I 
think  It  was  through  the  telephone.  If  I 
remember  correctly,  I  think  it  was  to  Grace 
Ferrler  to  whom  I  talked,  and  on  or  at)out 
the  Slst  of  May.  It  would  not  be  over  a 
mutter  of  two  or  three  days  from  the  day 
I  got  the  policy,  and  I  think  It  was'tbe  same 
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day.  When  I  received  the  policy,  I  marked 
It  canceled  May  31st  on  our  register,  and  in 
a  day  or  two  sent  it  away  through  the  malL 
I  gave  no  further  notice  of  any  kind,  either 
vrritten  or  verbal,  to  any  persons  whatso- 
ever." 

Miss  Ferrler  testified  that  she  was  cashier 
of  Carlton  &  Co.:  "I  think  the  application 
was  made  by  Byron  J.  McConnlck.  We 
wrote  two  policies,  and  our  companies  ordered 
them  canceled  after  they  were  written,  so  we 
gave  them  to  W.  P.  Davidson  &  Co.  to  write. 
We  obtained  two  policies  from  Davidson  &  Oo. 
in  the  Northern  Assurance  Company  and  the 
Queen  Insurance  Company;  one  of  these  pol- 
icies is  Exhibit  1.  Upon  obtaining  the  poli- 
cies, I  delivered  them  to  Mr.  McCormick  or  to 
Mr.  Dixon;  ^  think  it  was  to  Mr.  McCorml(^ 
The  premium  was  not  paid,  although  the 
payment  of  It  was  requested  several  times 
from  Mr.  McCorml(&.  His  reason  for  not 
paying  It  was  that  be  did  not  have  the  money. 
Those  two  policies  were  canceled  the  latter 
part  of  May  for  the  nonpayment  of  the  pre- 
miimi.  I  received  a  telephone  message  from 
Mr.  McNutt,  formerly  in  Mr.  Davidson's  of- 
fice, that  the  policies  had  been  canceled  and 
we  had  not  the  policies  in  our  possession.  I 
called  up  Mr.  McCormick  by  telephone  and 
asked  him  if  he  had  the  policies.  I  know  Mr. 
Byron  J.  McCormick,  and  know  bis  voice. 
He  answered  over  the  telephone.  I  told  him 
over  the  telephone  that  the  Northern  and 
Queen  requested  cancellation  of  the  policies, 
and  he  said  he  had  not  the  policies  In  his 
possession.  That  Mr.  Murphy  had  fhem. 
He  said  I  could  get  them  from  Mr.  Murphy. 
I  telephoned  to  Mr.  Murphy  and  told  him  I 
wanted  the  policies  and  asked  him  if  he  had 
theuL  He  said  he  had,  and  I  asked  him  when 
I  could  get  them.  He  said  right  away,  so 
1  went  over  to  the  office  and  Mr.  Murphy 
was  not  there,  but  he  had  left  the  two 
policies  out  on  the  stenographer's  desk  and 
I  got  the  two  policies  left  for  me  from  the 
stenographs  in  his  office.  I  took  the  policies 
from  there  and  with  them  I  went  to  Mr. 
Davidson's  office,  and  they  canceled  the  poli- 
cies; then  I  went  to  Mr.  McCormlck's  office 
before  I  went  to  my  own  office.  I  had  the 
two  policies  In  my  hands.  I  said  to  him: 
'Here  are  the  two  policies  which  the  company 
ordered  canceled'  and  he  wanted  to  know 
what  for,  and  I  said  that  'one  reason  is  for 
the  nonpayment  of  premium  and  that  is  the 
way  all  of  your  Insurance  will  go  unless  you 
pay  up  your  premium.  Ton  are  out  $2,000 
Insurance  now.'  He  did  not  say  anything. 
After  showing  them  to  Mr.  McCormick,  I 
took  them  over  to  our  office  and  from  tbere 
I  took  them  to  Davidson's  office,  where  he  can- 
celed the  policies  and  mailed  them  to  the 
companies,  I  suppose.  I  delivered  them  to 
Mr.  McNutt,  who  Is  in  charge  of  his  Insurance 
business." 

On  March  B,  1904,  Carlton  wrote  to  and 
plalntlfF  Bixon  received  a  letter  containing 
the  following:    "On  March  Ist,  we  wrote  two 


polideB— Queen  No.  1,567,506  tor  $1,000.00— 
Prem.  $25.00;  Northern  No.  765,4Si  for 
$1,000.00— Prem.  $25.00.  We  have  bad  to 
remit  to  our  companies  for  these  polides.  and 
we  certainly  must  be  reimbursed.  ITnleaB 
these  policies  are  paid  for  by  Tuesday,  Mardi 
8,  10O4,  we  will  be  compelled  to  cancel  same 
for  nonpayihent  of  premium." 

Mr.  Dixon  testified :  "I  have  had  aome 
talk  with  Mr.  McCormick  about  this  matter, 
but  I  do  not  know  as  he  said  anything  about 
placing  the  policies  in  Mr.  Murphy's  hands. 
Mr.  McCormick  was  Interested  as  I  am  in 
the  insurance.  He  had  more  authority  than 
I  bad  In  regard  to  the  Insurance.  He  placed 
It  all  originally,  and  was  in  charge  of  It  at 
this  time.  •  •  *  All  the  insurance  on  this 
property  was  placed  by  Mr.  McCormick,  but 
I  had  to  look  after  it  I  did  not  pay  any 
of  the  premiums  for  any  of  the  Insurance  on 
this  property,  nor,  so  far  as  I  am  aware,  did 
any  of  the  rest  of  the  plaintiffs  In  this 
suit,  outside  of  the  McCormlcks.  I  had  a 
list  of  the  insurance  in  force  at  the  time  of 
the  fire,  made  by  myself,  as  I  had  possession 
of  all  the  policies  at  one  time.  I  did  not 
have  them  all  at  the  time  of  the  Are. 
I  had  part  of  them.  I  do  not  know  where 
the  rest  were.  I  presume  Mr.  Murphy  had 
them.  I  could  not  say  whether  the  Mc- 
Cormlcks had  any  of  them  or  not  Mr.  Mar- 
phy  was  acting  for  me  with  the  policies  that 
I  delivered,  but  I  do  not  know  what  his  re- 
lations were  with  Mr.  McCormick.  I  was 
not  the  whole  thing,  but  Just  one  of  four, 
and  when  I  say  he  was  acting  for  me,  be 
was  acting  for  all  of  them  who  were  lo- 
terested." 

On  June  1,  1904,  Carlton  ft  Co.  mailed,  to 
Byron  J.  McCorml<i  the  following  letter: 
"Dear  Sir :  We  have  a  policy  on  the  Edison 
Theater  written  in  July,  which  has  not  l)een 
paid  for.  We  also  have  two  policies  written 
by  W.  F.  Davidson  for  us  on  the  theater, 
for  which  we  are  responsible  for  the  pay- 
ment of  the  premium.  Unless  these  policies 
are  paid  for  by  Saturday  (which  was  Jane 
4th),  we  shall  notify  Mr.  Davidson  that  he 
Is  authorized  to  cancel  the  policies,  and  we 
shall  also  cancel  all  the  policies  which  this 
agency  has  written  on  the  theater." 

The  position  of  counsel  for  defendant  Is 
stated  in  their  reply  brief,  as  follows:  '^t 
is  not  claimed  by  defendant,  appellant,  that 
any  notice  of  cancellation  was  given  directly 
to  the  plaintiffs  themselves,  nor  is  it  claimed 
that  the  letter  of  March  5,  1904,  to  Dixon, 
one  of  the  plalntilb,  operated  as  a  cancella- 
tion. This  was  not  the  position  assumed  In 
appellant's  original  brief  and  Is  not  contend- 
ed for  now.  It  Is  contended,  however,  that 
the  evidence  In  this  case  establishes  the 
fact  that  Carlton  &  Co.,  the  brokers  wito 
obtained  the  insurance,  were  thereafter  con- 
stituted the  agents  of  the  plaintiffs,  ap- 
pellees, to  cancel  and  surrender  the  policy, 
-which  they  did;  and,  further,  that  even  If 
this  court  should  hold  that  there  was  not 
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snflSdent  erldence  aiq;)earing  In  tbla  record 
to  submit  to  the  Jnry  npon  that  qnestion,  yet, 
It  is  condOBlTely  shown  by  the  evidence  that 
Byron  J.  McGormtck  was  the  agent  of  the 
plaintiffs  and  had  authority  to  receive  notice 
of  cancellation  and  to  agree  to  the  cancella- 
tlon  and  surrender  of  the  policy." 

There  Is  no  evidence  in  this  record  which 
wonld  warrant  the  Inference  that  Carlton  St 
Co.  were  "constltnted  the  agents  of  the  plaln< 
tiffs  to  cancel  and  surrender  the  policy." 
60  far  as  the  testimony  discloses,  McGormick 
dealt  with  Carlton  ft  Co.  solely  In  the  pro- 
curing of  the  insurance.  The  Insurance  was 
originally  written  in  companies  which  Oarl- 
ton  ft  Co.  represented.  When  those  com* 
panies  canceled  the  policies,  Carlton  ft  Co., 
without  the  knowledge  of  McGormlclc  or  the 
plaintiffs,  so  far  as  the  record  shows,  pro* 
cured  the  policies  through  Davidson.  Mc- 
Gormick had  so  dealings  with  Davidson  tlU 
after  the  contract  had  been  made,  when  he 
received  the  following  letter:  "Port  Huron, 
Mich.,  March  3,  1904.— Mr.  Byron  J.  Mc- 
Cormlck,  Manager  of  Edison  Theater  Co., 
Fort  Hui4n,  Mich.  Dear  Sir:  I  have  been 
called  npon  to  brokerage  $2,000  insurance 
on  your  theater,  and  the  same  is  bound. 
Testerday  noon  one  of  the  state  representa- 
tives was  in  the  office  and  I  called  his  at- 
tention to  the  fact  that  we  had  bound  his 
company,  and  he  immediately  went  to  look 
over  the  risk.  [Then  follows  a  specifica- 
tion of  the  objections,  and  a  request  that 
the  objectionable  features  be  remedied.] 
Trusting  you  will  comply  with  this  letter 
and  will  report  to  me  so  that  I  may  say  to 
the  company  these  minor  repairs  have  been 
attended  to.  W.  P.  Davidson,  P.  G.  M." 
The  premium  was  to  be  paid  to  Carlton  ft 
Co.,  who  made  frequent  demands  for  Its 
payment  Under  such  circumstances,  tb^ 
were  agents  of  the  defendant  Pollock  v. 
Insurance  Co.,  127  Mich.  460,  86  N.  W.  1017; 
Pollock  V.  Insurance  Co.,  132  Mich.  225,  93 
N.  W.  436 ;  Bliss  v.  Insurance  Co.,  134  Mich. 
212,  96  N.  W.  10S3.  Bven  if  it  should  be 
held  that  Carlton  ft  Co.  procured  the  policy 
as  agents  for  the  plaintiffs,  there  Is  no  evi- 
dence that  they  had  any  authority  to  act 
for  the  plaintiffs  with  reference  to  It  after 
they  had  procured  It  and  turned  it  over  to 
the   plaintiffs. 

The  remaining  question  in  the  case  arises 
out  of  the  contention  that  McCormlck  had 
authority  to  receive  notice  of  and  agree  to 
the'  cancellation  and  surrender  of  the  policy. 
We  are  of  the  opinion  that  this  question 
should  have  been  submitted  to  the  Jury. 
Under  the  land  contract  It  was  the  duty  of 
Arthur  L.  McCormiCk,  not  merely  to  procure 
Insurance,  but  to  keep  the  property  insured 
and  pay  the  premiums  therefor  for  the  bene- 
fit of  his  vendors,  and  the  plaintiffs  under- 
stood that  Byron  J.  McCormick  represented 
and  was  acting  for  Arthur  Ln  McCormick  in 
this  regard. 


Mr.  Dixon  testified  that  Byron  X  Mc- 
Gormick "had  more  authority  than  I  had  in 
regard  to  the  insurance.  He  placed  it  all 
originally  and  was  in  charge  of  it  at  this 
time.  I  did  not  go  to  Mr.  Murphy  with 
the  policies,  but  he,  or  some  one  from  his 
oCBce,  came  to  me  for  than.  We  wanted  the 
clauses  in  the  policies  made  uniform  as  we 
desired  and  he,  Mr.  Murphy,  was  looking 
after  that  He  had  the  printed  form  I  guess. 
He  was  under  Mr.  McCormick's  instructions 
as  much  as  he  was  under  mine."  We  can- 
not say,  as  a  matter  of  law,  that  a  jury 
would  not  be  warranted  in  finding  from  this 
record  that  the  whole  subject  of  procuring, 
maintaining,  and  paying  for  Insurance  was 
committed  to  Arthur  L.  McCormick  by  plain- 
tiffs and  that  they  understood  that  Byron 
J.  was  acting  for  them  in  the  place  of  his 
brother  Arthur,  whom,  by  their  contract, 
they  had  made  their  agent  for  that  purpose. 
If  the  jury  should  find  that  Byron  J.  was 
the  agent  and  representative  of  the  plain- 
tlfls,  with  general  authority  over  the  Insur- 
ance, and,  further,  should  find  that  Miss 
Perrler  had  the  conversations  with  Mc- 
Cormick and  Murphy,  and  obtained  the  poli- 
cies as  testified  by  her,  they  would  be  war- 
ranted In  finding  a  valid  surrender  of  the 
policies  for  cancellation. 

The  Judgment  Is  reversed,  and  a  new  trial 
granted. 


PEOPLE  V.  PARKER. 
(Supreme  Court  of  Michigan.    Sept  20,  1906.) 
1-  CBnnWAI/    IjAW— POBUBB    Jbopabdt— Dis- 

ORABOK  or  JuBT  Without  Vebdict— Ne- 

OKSSITT. 

Under  Const  art  6,  |  29,  providing  that  no 
person,  after  acqnittal  on  the  merits,  shall  b« 
tried  for  the  same  offense,  a  jnry  Impaneled, 
accepted  and  sworn,  cannot  be  dincharged  ex- 
cept for  Inability  to  agree,  or  for  some  other 
overruling  Tieceeaity,  conatituting  a  mistrial, 
such  as  the  ascertainment,  during  the  progress 
of  the  trial,  that  a  juror  was  disqualified  when 
sworn  and  accepted,  or  has  became  disqualified 
by  his  subsequent  conduct 

[Eld.  Note. — ^EV>r  cases  in  point  see  voL  14, 
Cent  Dig.  Criminal  Law,  {{  330-344.] 

2.  Sam»— AppbaI/— Rkvibw. 

The  Supreme  Court  will  not  interfere  with 
the  action  of  the  trial  court  in  discharging  a 
jury  in  a  criminal  case,  where  the  facts  are 
found  on  which  such  action  can  be  baaed,  but 
the  facts  mnat  be  found  and  placed  in  the  record, 
as  the  trial  court  cannot  act  arbitrarily. 

[Ed.  Note.— For  casea  in  point,  see  voL  15, 
Gent  Dig.  Criminal  Law,  §  3060.] 

8.  Samb— Dischaboe  of  Jubt  WrrnonT  Veb- 
dict—Gboun  DS — SUFFIOIEHOY. 

The  court  in  a  criminal  case  discharged  the 
Jnry  after  the  people  had  rested  and  accused  had 
entered  on  his  defense.  No  specific  acts,  show- 
ing a  disqualification  of  any  juror,  was  dis- 
closed. No  jurors  were  examined  as  to  any 
misconduct,  and  there  was  nothing  to  show  any 
misconduct  The  record  showed  only  the  state- 
ment of  the  presiding  judge  indicating  his  be- 
lief of  possible  corruption,  based  on  an  ex  parte 
investigation,  in  which  neither  defendant  nor 
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his  eonnsel  nor  the  Jurors  were  permitted  to 
take  any  part.  Held,  that  the  discnarge  of  the 
iuror  waa  improper,  and  accused  had  been  in 
legal  jeopardy,  preventing  a  subsequent  trial. 
[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
,  Oent.  Dig.  Criminal  Law,  f  840.] 
4.  Saios. 

The  court  in  a  criminal  case  has  no  right 
to  discharge  the  jury  on  their  mere  statement 
that  they  have  been  unable  to  agree,  without 
inquiry  as  to  their  ability  to  agree,  but  is  justi- 
fied in  accepting  their  statements  that  they  can- 
not agree  as  proper  evidence  in  determining  the 
gnestion. 

[Eid.  Note. — For  cases  in  point,  see  voL  14, 
Cent.   Dig.   Criminal   Law,   f  344] 

Error  to  Recorder's  Court  of  Detroit; 
James  Phelan,  Judge. 

George  W.  Parker  was  convicted  of  man- 
Blaugbter,  and  be  brings  error.  Reversed, 
and  prisoner  dlsdiarged. 

Tbe  respondent  under  an  Information  diar- 
glng  murder  was  convicted  of  manslaughter. 
Ajury  was  duly  Impaneled,  accepted,  sworn, 
and  placed  in  charge  of  officers  of  the  court 
March  16,  1904,  and  the  case  adjourned  to 
the  following  day.  Tbe  trial  was  again  ad- 
journed to  the  IStta.  On  that  day  tbe  pre- 
siding Judge  announced  that  be  had  discov- 
ered that  one  of  tbe  jurors  was  related  to 
tbe  defendant  within  the  ninth  degree,  and 
that  bis  attention  bad  been  called  to  another 
Juror,  and  be  bad  concluded  to  permit  the 
prosecuting  attorney  to  reopen  tbe  case,  re- 
examine tbe  two  Jurors,  and  go  back  to  his 
challenges.  The  two  Jurors  were  then  ex- 
amined and  discharged,  and  talesmen  sum- 
moned to  take  their  places.  Another  of  the 
original  jurors  was  then  peremptorily  chal- 
lenged by  the  people.  On  March  2l8t  tbe 
Jury  was  Impaneled  and  sworn,  testimony 
taken,  arguments  bad,  and  tbe  case  submit- 
ted to  the  jury.  The  Jury  retired  at  5:38  p. 
m.  to  consider  tbeir  verdict  At  9:50  p.  m. 
tbe  presiding  Judge  on  his  own  motion  sum- 
moned tbe  Jury  into  the  courtroom,  where- 
upon the  following  occurred:  "Gentlemen  of 
the  jury,  I  sent  for  you  to  ask  if  you  have 
agreed  upon  a  verdict?  The  Foreman:  We 
could  not  agree,  your  honor,  so  far.  Tbe 
Court:  Is  it  a  question  of  fact,  or  Is  It  a  ques- 
tion of  law  upon  which  you  are  unable  to 
agree?  Tbe  Foreman:  What  I  understand. 
It  Is  a  question  of  fact;  tbe  same  as  we  bad 
befora  Tbe  Court:  You  have  bad  this  case 
with  you  uow  four  hours  and  twenty  minutes. 
Is  that  right,  Mr.  Clerk?  The  Clerk:  Yes, 
your  honor.  Court:  Immediately  after  tbe 
argumets  of  counsel  and  charge  of  the  court; 
and  you  say,  Mr.  Foreman,  and  you  speak 
for  your  associates  on  tbe  panel,  that  you 
are  unable  to  agree  upon  tbe  facts.  Tbe 
Foreman:  So  far  as  that,  your  honor.  The 
Court:  You  may  enter  an  order,  Mr.  Clerk, 
at  this  time,  that  tbe  jury  has  had  tbe  con- 
sideration of  this  case  since  6:20.  Clerk: 
6:40,  your  honor.  Court:  And  It  Is  now  10 
o'clock,  and  up  to  the  present  time  you  have 
been  unable  to  agree?  Foreman:  Yes,  your 
honor.    Court:  And  you  say  it  is  a  question 


of  fact?  Foreman:  Yen  Court:  And  It  is 
not  a  question  of  law?  Foreman:  Not  so 
far  as  I  can  see  Into  It  Court:  Being  a 
question  of  fact  I  cannot  enllgbten  yon.  If 
It  was  a  question  of  law,  I  would  be  Jn?tifled 
and  authorized  In  giving  you  fnrtlier  instme- 
tlons,  but  Inasmuch  as  It  Is  a  question  of 
fact — and  you  have  given  tbe  dellberatloni 
your  best  thought?  Foreman:  Yea,  your  tiaii- 
or.  Court:  And  you  Inform  me  that  yoa  are 
unable  to  agree?  Foreman:  So  far.  Court: 
Enter  an  order,  Mr.  Clerk,  tbat  tbe  Jury  hi 
this  case  Is  discharged  from  Its  fnrtlier  con- 
sideration, and  the  defendant  remanded  to 
the  county  Jail.  Mr.  Dobany:  I  would  like 
to  have  your  honor  ask  tbe  jury  If  tbey  think 
there  is  a  prospect  of  tbem  agreeing  if  tiiey 
are  sent  back?  Court:  No,  sir,  I  will  not 
Mr.  Dobany:  I  take  exception  to  tbe  ooorf s 
order.  Court:  Very  well;  yon  may  nodfy 
the  prosecuting  attorney,  Mr.  Clerk,  that  this 
case  will  proceed  Monday  moming,  or  as 
soon  thereafter  as  counsel  in  tbe  case  will  be 
ready.    •    •    •" 

Later  tbe  court  said:  "I  find  tbat  the  Ju- 
rors in  this  case  were  nnable  to  aeree  as  te 
what  the  facts  of  tbe  case  are,  and.  In  my 
opinion,  thinking  there  was  no  likelihood  of 
tbem  agreeing,  I  entered  an  order  for  tbdr 
discharge." 

On  April  Ytb,  following,  another  Jury  was 
Impaneled  and  duly  sworn.  Tbe  people 
rested  their  case,  and  considerable  testimony 
was  introduced  on  behalf  of  tbe  defendant 
These  proceedings  occupied  from  April  7th 
to  April  IStb.  At  tbe  opoiing  of  the  court 
on  tbe  latter  day  tbe  presiding  judge  made 
tbe  following  statement:  "Take  this  state- 
ment coming  from  tbe  court  this  morning, 
Mr.  Reporter;  that  in  tbe  Interests  of  tbe 
public  Justice,  tbe  jury  being  absent  that 
have  been  impaneled  to  try  this  case,  the 
court  is  satisfied  tbat  the  Parker  Case  should 
rest  here  until  tbe  court  is  satisfied,  from  a 
further  examination,  that  he  has  caused  to 
be  made  and  search  to  be  made  for  the  man 
who  It  Is  charged  with  having  made  state- 
ments that  reflect  upon  the  present  panel  tbat 
are  now  engaged  in  the  trial  of  George  W. 
Parker.  There  shall  be  no  star  chamber  pro- 
cedure about  this.  This  man  will  be  brought 
In  and  will  be  examined  under  the  instmc- 
tions  of  the  court  by  the  attorney  whom  the 
court  has  selected,  Mr.  Pound,  president  of 
tbe  Wayne  Bar  Association.  I  will  state  for 
the  counsel's  benefit  that  I  have  tbe  state- 
ment under  oath  of  two  men  who  charge  tbe 
ex-talesman,  an  ex-talesman,  with  having 
made  tbe  statements  which  tbey  have  testi- 
fied to,  and  which  are  a  serious  reflection  upon 
the  manhood  and  integrity  of  tbe  m^nbers 
of  the  present  panel,  now  engaged  upon  the 
trial  of  George  W.  Parker.  If  the  statement 
had  been  against  tbe  defendant,  tliat  the 
people's  Interests  were  being  worked,  and  a 
prejudice  built  up  against  the  defendant  in 
tbe  jury,  it  unquestionably  would  have  been 
tbe  du^  of  tbe  court  to  take  prompt  action. 
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and  the  conrt  belie^rea  It  Is  his  bonndm  duty, 
vhere  the  preladlce  is  alleged  to  have  been 
bnllt  np  a^ilnst  the  people,  to  act  promptly. 
I  hare  acted  promptiy.  Within  foar  hours 
after  the  Information  was  laid  before  me,  I 
bed  the  serrices  of  a  member  of  the  bar  to 
represent  the  court,  Independent  of  counsel  In 
the  case.  I  think  now  that  before  we  go  any 
farther  we  should  give  the  Jurors  who  have 
been  charged  by  this  man  an  opportunity  to 
vindicate  their  manhood,  and,  If  the  court  is 
not  satisfied  that  their  statements  are  true, 
then  the  court  will  have  no  hesitancy  in  dis- 
charging the  Jury  and  calling  another  one, 
antU  such  time  a3  this  case  can  be  tried  on 
the  cTldence  In  the  court,  and  not  from 
outside  Influence." 

From  April  ISth  to  April  18th  no  further 
proceedings  in  the  trial  were  had,  and  the 
court  was  occupied  in  hearing  contempt  pro- 
ceedings against  an  ez-talesman,  and  the 
jury  were  kept  in  the  custody  of  the  offl' 
cers.  On  Monday,  April  18tb,  1904,  the  pro- 
secuting attorney  and  counsel  for  the  defend- 
ant and  a  quorum  of  the  board  of  Jury  conk- 
mlssloners  being  in  court,  the  following  took 
place:  "The  Court:  I  want  to  ask  the 
prosecuting  attorney  at  this  time  if  he  has 
any  statement  that  he  desires  to  make  to 
the  court  as  to  why  the  court  should  not  ni- 
ter at  this  time  an  order  for  the  drawing  of 
talesmen  to  the  number  of  100  to  be  placed 
in  the  box,  independent  of  those  names  that 
are  now  In  there,  and  which  have  received 
the  attention  of  this  conrt  by  being  drawn, 
examined,  challenged,  and  otherwise,  in  the 
former  trials  had  in  this  matter?  Mr.  Hunt: 
No,  yonr  Jionor,  I  have  no  objection.  The 
Court:  The  clerk  of  the  court  Informs  me 
that  there  are  perhaps  200  names  in  the  box 
at  this  time,  names  of  Jurors  that  were  placed 
there  at  the  beginning  of  the  fiscal  year  by  the 
Jury  commission,  and  which  have  t>een  exam- 
ined In  different  cases  that  have  been  tried  In 
this  court  And  that  upon  the  last  trial  of 
tbis  defendant  (referring  now  to  the  defend- 
ant Parker)  an  order  was  made  by  his  court, 
drawing  60  talesmen,  and  that  there  were 
only  26  names  in  the  box;  that  a  jury  was  se- 
cured from  22  of  the  26.  Therefore  the 
names  that  are  now  in  the  box— upwards  of 
200 — have  been  all  examined,  whether  In  this 
case  or  in  other  cases;  I  believe  in  this  case, 
as  the  record  will  show.  Now,  counsel  un- 
derstands my  question,  does  be?  Mr.  Dohany: 
Yes,  your  honor.  The  Court:  What  has 
counsel  to  say?  Mr.  Dohany:  If  I  undor- 
stand  your  honor  correctly,  there  are  200 
names  now  in  the  jury  box  that  have  been 
drawn  out  and  the  respective  jurors  examin- 
ed, but  they  have  been  either  excused  by  the 
court  or  challenged  by  counsel,  either  for  the 
pet^le  or  the  defendant  Is  that  true?  The 
Conrt:  As  far  as  this  court  has  knowledge. 
Mr.  Dohany :  Now  what  is  the  question  the 
court  desires  to  ask?  The  Court:  Whether 
there  are  any  objections  at  this  time  on  the 
part  of  counsel  for  the  defendant  In  regard 


to  the  question  asked  by  the  court  of  Mr. 
Hunt  ^he  prosecuting  attorney,  If  he  has  any 
objection  at  this  time  to  the  court  ordering 
the  jury  commission  to  draw  100  names? 
Mr.  Dohany:  From  the  box?  The  Court: 
Oh,  no;  to  be  placed  In  tbe  box.  Mr.  Do- 
hany: What  Is  to  be  done  with  those  hun- 
dred names?  The  Court:  Tobeplacedinthe 
box.  Mr.  Dohany:  What  for?  The  Court: 
For  the  trial  of  George  W.  Parker.  Mr. 
Dohany:  If  I  am  not  misinformed,  the  trial 
of  George  W.  Paricer  is  now  in  progress.  We 
have  a  jury  of  12  men  sworn  In  the  case,  and 
that  jury  has  not  yet  been  discharged.  I 
may  hare  some  difficulty  In  answering  your 
honor's  question  for  that  reason.  The  Court : 
The  court  can  assure  the  counsel  that  the 
case  of  George  W.  Parker  will  not  be  termi- 
nated with  the  present  paneL  Mr.  Dohany: 
That  Is  the  first  time  that  Information  has 
come  to  me  from  yonr  honor.  The  Conrt: 
Ton  have  it  now^  It  is  on  the  record.  I 
want  to  ask  the  counsel,  now,  what  he  has 
to  say,  because  there  is  no  Information  that 
this  court  bases  its  action  upon  what  is  not 
in  that  record.  Bverythlng  has  been  done 
open  and  above  board;  there  has  been  no  ad- 
vantage taken  either  of  the  defendant  or  of  the 
people  In  this  matter.  It  Is  too  serious  a  mat- 
ter to  consider  other  than  in  open  court  Mr. 
Dohany:  If  the  court  please,  I  cannot  sni> 
render  any  of  my  client's  rights,  and  I  cer- 
tainly would  object  to  the  drawing  of  anoth- 
er jury  In  the  case.  The  Court:  That  Is 
why  I  call  attention  of  counsel  so  that  I  may 
have  his  objections.  Mr.  Dohany:  At  tbis 
time  I  am  not  familiar  with  tbe  records, 
or  at  least  all  the  reasons,  that  yonr  honor 
may  have  for  the  discharge  of  the  present 
jury.  So  I  would  object  to  the  proceedings 
had  for  the  purposes  of  the  record.  The 
Court:  Note  an  exception  for  tbe  counsel 
for  tbe  defendant  Exception  (87)  for  the 
respondent  The  court  then  addressed  the 
jury  commissioners  and  entered  an  order  that 
they  return  to  this  court  Wednesday,  April 
20,  1904,  the  names  of  100  citisens,  from 
which  we  will  proceed  to  secure  a  jury  In 
the  case  of  the  People  v.  George  W.  Parker, 
arraigned  on  an  information  for  murder.' 
The  Court:  Mr.  Clerk,  you  may  enter  the 
further  order  that  It  appears  to  this  court 
from  matters  brought  to  his  attention  during 
the  past  week,  that  It  was  absolutely  neces- 
sary for  the  welfare  of  justice— and,  as  I 
view  that  term,  It  means  justice  to  the  people 
and  to  the  defendant  in  every  criminal  ac- 
cusation—that the  names  that  are  now  in  the 
present  t>ox,  deposited  at  the  beginning  of 
the  fiscal  year,  and  which  have  been  drawn 
out  from  time  to  time,  under  the  order  of  the 
conrt  and  the  jury  commission,  in  several 
nuitters— murder  trials  that  have  been  be- 
fore the  courts  for  determination— be  order- 
ed taken  from  the  box  and  destroyed;  and 
that  a  new  list  of  names  ordered  by  tbe  court 
of  the  jury  commission  be  placed  in  tbe  box 
in  their  stead.    Instead  of  100  names,  you 
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may  make  it  150,  at  this  time,  because  there 
are  many  of  the  names  that  are  now'  in  the 
box  of  jurors  that  have  never  been  found  by 
the  sheriff,  and  many  have  been  excnsea  for 
sickness.  It  la  thought  t>e8t~Bt  this  time,  in 
the  interest  of  this  community,  and  all  con- 
cerned, that  the  names  of  those  now  in  the 
box  be  destroyed."    The  order  was  entered. 

On  the  same  day,  at  7:30  o'clock  p.  m.,  the 
defendant  being  present,  the  Jury  in  this 
cause  was  brought  into  the  courtroom,  and 
the  following  took  place: 

"Clourt:  Gentlemen  of  the  Jury,  In  ref- 
erence to  the  delay  In  the  procedure  of  the 
trial  of  this  case  and  the  absence  of  taking 
further  testimony  or  proceeding  with  the 
arguments  of  counsel,  the  court  now  here 
deems  tliat  it  is  but  right  that  you  shonld 
be  apprised  of  the  following  facts:  In  ref- 
erence to  the  matter  of  the  condition  of  af- 
fairs that  presents  itself  for  this  court  In  the 
-case  now  on  trial,  of  the  People  of  the  State 
of  Michigan  t.  George  W.  Parker,  upon  an  in- 
formation charging  murder;  It  having  been 
brought  to  the  attention  of  this  court  by 
sworn  testimony  duly  presented  to  this  court, 
and,  in  part,  at  least,  filed  therein,  and  the 
test  having  been  taken  before  the  stenog^raph- 
er,  but  wltliln  the  hearing  of  the  Judge  of 
this  court,  that  certain  suspicious  circum- 
stances were  in  existence  which  reflected 
seriously  upon  tlie  integrity  of  you,  gentlemen 
of  the  Jury,  as  Jurors  on  the  trial  of  this  case 
in  this  court,  and  wlilch  ctiarges,  in  the  Judg- 
ment of  this  court,  warranted  an  Immediate 
investigation  of  what  had  actually  taken  place, 
not  only  as  a  prudent  measure,  but  under 
the  circumstances  of  their  occurrence  in  the 
mind  of  the  court,  an  absolute  necessity  to 
the  due  administration  of  Justice.  And  this 
court,  having,  upon  the  filing  of  proper  affi- 
davits, entered  upon  an  investigation  of  the 
matters  alleged  in  connection  with  the  said 
Jury  having  been  tampered  with,  and  In  ref- 
erence to  the  details  of  the  same,  which  in- 
vestigation has  certainly  disclosed  to  this 
court  a  state  of  facts  that  was  heretofore  un- 
heard of  by  him,  and  which  this  court  has 
no  hesitation  In  announcing  is  entirely  un- 
satisfactory to  the  administration  of  Justice 
in  this  court;  and  while  no  direct  proof  of 
wrongdoing  directly  reflecting  upon  this  Jury 
or  any  individual  member  of  it,  has  been  pre- 
sented to  this  court  in  sufficient  volume  to 
satisfy  this  court  that  said  wrong  had  been 
actually  perpetrated  or  committed,  and  per- 
haps it  could  not  well  be  without  an  indi- 
vidual trial  of  the  Jurors  upon  this  panel  and 
their  examination  on  oath  and  without  coun- 
sel, whereby  an  undue  advantage  might  be 
taken  of  them,  yet  the  knowledge  that  the 
court  has  received  Is  such;  he  deeming  it  Im- 
proper to  make  this  investigation  of  the  in- 
divldnal  Jurors  while  said  jury  are  still  char- 
ged with  the  trinl  of  the  issue  in  this  case, 
yet  still  It  has  prompted  this  court  to  still 
further  Investigations  In  connection  with  this 


case,  some  of  which  are  now  pending  before 
this  court,  and  undet^nmined. 

"Additional  inquiry  Iiavlng  been  made,  and 
it  appearing  tliat,  either  ttirougb  Inadvert- 
ence or  from  some  other  reason,  -  certain  of 
the  answers  given  by  some  of  the  Jnron  in 
this  case  on  their  examinations  upon  their 
voir  dire  were  incorrect,  and  that  tbey  ttad 
at  least  read  of  and  discussed  this  case  be- 
fore l>eing  called  as  Jurors  to  a  greater  ex- 
tent than  their  examination  discloses;  and 
it  also  appearing  beyond  question  to  this 
court  that  certain  persons  representing  both 
the  state  and  the  defense,  or,  at  least,  persons 
that  were  interested  in  the  progress  of  the 
respective  ddes  of  this  case,  have  been  fit 
to  almost  immediately  go,  after  the  provi- 
sional swearing  in  of  the  Jurors  in  tlila  case, 
to  the  households  and  the  families  of  thoe 
moi  who  have  been  drafted  to  do  Jory  duty 
in  this  case,  also  since  they  liave  been  im- 
paneled and  sworn,  this  Jury,  who,  as  a 
whole,  this  court  Is  satlsfled  are  at  least 
an  average  body  of  men  in  intelligence  and 
la  honesty  and  in  ability,  still  it  being  made 
to  appear  to  this  court  that  these  parUes 
before  referred  to  have  attempted  to  im- 
press upon  tlie  relatives  of  the  jarora  their 
respective  views  and  to  a  certain  extoit 
to  sway  than  upon  and  as  to  the  merits  of 
this  case ;  and  it  l>elng  within  the  knowledge 
of  this  court  that  the  wives  and  near  rela- 
tives, and  other  persons  not  so  closely  con- 
nected with  the  individual  jurors,  Init  still 
their  relatives  have  l>een  permitted  to  visit 
the  Jurymen  impaneled  in  this  case  without 
surveillance,  and  Inasmuch  as  these  parties 
have  had  access  to  the  Individnal  jnrora 
under  the  general  order  of  this  court  made 
to  that  effect,  and  the  condition  of  affairs 
existing  in  this  case  and  apparent  to  tills 
court  being  such  that  the  opportunity,  at 
least,  has  been  presented  for  communication 
and  possible  corruption;  also  that  a  pro- 
ceeding has  been  had  In  this  court  wherein 
a  conviction  has  been  had  and  Summary  pun- 
ishment has  been  inflicted  upon  a  party  ad- 
Judged  to  have  been  guilty  of  miscondnct  in 
this  case,  and  that  said  offense  was  such  and 
the  other  attempts  that  have  come  to  the 
knowledge  of  this  court  are  of  such  a  char- 
acter that  In  the  mind  of  the  conrt  tbere 
is  serious  doubt  but  that  the  rights  of  either 
the  respondent  or  the  state  in  this  case  have 
been  seriously  prejudiced;  and  this  court 
being  so  in  doubt,  and  also  being  uninformed 
but  what  some  other  improper  overtures  may 
have  been  made  to  tlie  individnal  member  or 
members  of  this  Jury  of  which  be  had  not 
absolute  proof,  but  has  grave  suspicion  of; 
and  this  court  not  deeming  It  to  be  wise  or 
proper  to  enter  into  an  investigation  of  this 
Jury,  now  and  at  this  present  time,  while  act- 
ing together  as  a  sworn  Jury  in  this  case, 
and,  as  a  consequence  which  mnst  follow, 
to  place  the  individual  jurors  upon  trial 
before  this  court  as  having  been  improperly 
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approached  and  Inflnenced;  and  this  conrt 
belDS  of  the  opinion  that  all  the  drcnm- 
stances  of  this  case  being  taken  together, 
uamely,  the  unheard-of  proceedings  that 
have  been  adopted  In  this  court  and  cause 
by  the  parties  thereto,  that  it  is  for  the 
Interests  of  justice,  as  well  for  the  defend- 
ant as  the  people  of  the  state  of  Michigan, 
and  I  say  again,  for  the  interests  of  all  par- 
ties concerned  In  this  case,  that  this  .'ury 
which  is  in,  perhaps  through  no  fault  of 
the  Individual  meml>er8  or  a  great  majority 
thereof,  yet  stlil  it  is  a  qneetlonable  and 
peculiar  position,  and  a  position  to  warrant 
a  searching  InTestlgatlon  into  their  conduct, 
or  at  least  of  certain  members  thereof,  an 
Investigation  which  this  court  does  not 
deem  it  proper  to  be  made  at  this  time  while 
they  are  jurors  and  in  the  actlTe  discharge 
of  tiielr  duties  as  such.  And  the  tendency 
possibly  being  to  conatarue  such  action,  if 
taken  in  the  absence  of  a  conviction  of  mis- 
conduct apon  the  jnrors'  part,  into  an  at- 
tempted coercion  as  to  a  verdict  on  the  one 
hand,  or  upon  the  other  to  possibly  preju- 
dice the  I'Ights  of  one  or  other  of  the  parties 
to  this  cause:  Therefore,  in  view  of  the 
situation  in  this  case,  this  court  reeling  and 
finding  as  it  does  the  foregoing  to  l>e  the 
situation  and  the  fact,  this  court  has  de- 
cided, being  of  the  opinion  that  above  all 
other  things  that  a  fair  and  Impartial  trial 
in  this  case,  which  is  the  right  of  tbe  de- 
fendant as  well  as  of  the  people,  is  not 
certain  to  be  the  result  thereof,  and  that 
the  result  whichever  way  this  case  may  now 
be  determined  by  this  jury  may  be  and  can- 
not well  help  but  being  questioned,  and  it 
being  an  elementary  principle  of  law  that 
in  this  state  every  person  is  entitled,  not 
only  under  the  Constitution  and  laws  to  the 
fairest  and  most  Impartial  trial  as  a  matter 
of  right,  but  that  it  is  a  debt  due  to  natural 
Justice  itself;  and  this  court  being  so  im- 
pressed and  BO  believing,  has  resolv<id,  al- 
though greatly  regretting  the  necessity  of 
his  action,  to  discharge  you  gentlemen  of  tbe 
iury  from  tbe  further  consideration  of  this 
case.  It  being  the  court's  desire  to  have 
all  trials  in  the  court  over  which  he  pre- 
sides so  conducted  that  whatever  the  result, 
>r  whatever  the  verdict  may  be  which  is 
rendered  in  any  cause  therein  pending  no 
possible  question  as  to  its  having  been  pro- 
imred  by  imdne  or  improper  motive,  or  by 
the  influence  of  any  coercion  or  attempted 
»erclon  as  the  result  of  any  wrongdoing 
ivbatsoever,  or  of  anything  but  a  deliberate, 
Fair,  and  honest  Judgment  of  the  12  honest 
men  who  have  t>een  duly  tried  and  sworn 
to  try  the  case  intrusted  to  them,  and  who 
liave  deliberated  thereon  and  fairly  weighed 
tbe  case,  and  concluded  without  bias  or  in- 
terference what  verdict  Justice  demands  shall 
}e  awarded  in  the  particular  case  before 
them ;  and  so,  being  apprised  of  tbeir  duty, 
1o,  as  good  citizens,  honestly  discharge  it 
fientiemen  of  the  Jury,  you  are  hereby  dis- 


charged from  the  further  consideration  of 
this  case,  and  the  clerk  of  tbe  court  will 
enter  the  order.  That  will  be  all,  gentle- 
men." 

The  court  thereupon  entered  the  following 
order:  "The  CJourt:  Judge  Phelan,  having, 
<ni  the  13tb  Inst,  entered  upon  an  Investiga- 
tion, based  upon  the  affidavits  of  Alfred  F. 
Routhler,  George  Hanley,  John  B.  Barlow, 
and  William  F.  Oiefel,  filed  herein,  which 
investigation  was  held  privately  by  tbe  court, 
and  the  court  finding  therefrom,  after  due 
and  careful  deliberation,  that  tbe  several 
persons  sworn  and  sitting  as  Jurors  In  this 
cause,  have  not  all  the  necessary  statutory 
qnallflcatlonB  required  of  Jurors,  for  service 
in  this  court,  that  he  doubts  the  competency 
of  the  persons  sitting  herein  to  further  serve, 
for  the  reason  that  he  believes,  beyond  ques- 
tion, that  several  of  said  persons  so  sworn 
have  been  the  recipient  of  improper  over- 
tures by  parties  interested  in  this  cause; 
that  it  is  the  duly  of  the  conrt  to  further 
continue  such  investigation  as  aforesaid  en- 
tered Into,  and  that  while  the  Jury  are  Im- 
paneled and  sitting  herein,  it  is  impossible 
to  continue  snch  investigation  as  aforesaid, 
and  do  Justice  to  the  parties  to  this  cause 
as  well  as  to  the  court  and  Jury.  There- 
upon it  is  ordered  by  the  court  said  defend- 
ant l>eing  present  and  accompanied  by  his 
counsel,  that  the  persons  sworn  as  jurors 
herein  be  discharged  from  further  considera- 
tion of  this  case." 

Another  jury  was  then  impaneled,  result- 
ing in  a  verdict  of  manslaughter  as  above 
stated.  To  these  rulings  of  the  court  coun- 
sel for  the  defendant  duly  objected  and  ex- 
cepted, and  entered  pleas  of  autre  fols  ac- 
quit 

Argued  before  CARPBTTrBR,  C.  J.,  and 
McALVAY,  GRANT,  BIAIR,  and  MOORE, 
JJ. 

Charles  T.  Wllklns,  for  appellant  Or- 
mund  F.  Hunt  Pros.  Atty.,  and  Walter  M. 
Trevor,  Asst  Pros.  Atty.,  for  the  People. 

GRANT,  J.  (after  stating  the  facts).  The 
gravest  and  most  Important  question  in  the 
case  arises  upon  the  action  of  the  court  in 
discharging  the  third  jury,  after  the  people 
had  rested  their  case  and  tbe  respondent  had 
entered  upon  bis  defense.  The  record  dis- 
closes no  specific  acts  which  showed  a  dis- 
qualification of  any  Juror.  In  discharging 
the  Jury  the  presiding  judge  stated  that  "no 
direct  proof  of  any  wrongdoing  had  been 
presented  to  the  court  in  sufficient  volume 
to  satisfy  ttie  court  that  any  wrong  had  been 
actually  perpetrated."  He  also  stated  to  the 
Jury  that  they  were  an  average  body  of  men 
In  intelligence,  honesty,  and  ability.  No  Ju- 
rors were  examined  as  to  any  misconduct 
and  nothing  appears  upon  the  record  tMidIng 
to  show  any  misconduct  upon  their  part 
The  record  shows  only  the  statement  of  the 
presiding  judge,  based  on  an  ex  parte  inves- 
I  tigation,  in  which  it  appears  that  neither  tlie 
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defendant  nor  bla  connsel  were  permitted  to 
take  any  part,  and  the  Jurors  were  allowed 
no  opportunity  to  defend  themselvee  from 
any  charge.  Even  under  the  language  of  the 
GonsUtution  of  Michigan  (article  6,  I  28), 
which  iB  dUferent  from  that  of  the  Constitu- 
tion of  the  United  States  and  many  other 
states  upon  the  question  of  jeopardy,  a  jury 
impaneled,  accepted,  and  sworn  cannot  be  dis- 
charged except  for  Inability  to  agree,  or  for 
some  other  overruling  necessity,  which  courts 
hold  to  constitute  a  mistrial.  People  t.  Tay- 
lor, 117  Mich.  583,  76  N.  B.  158;  People  v. 
Jones,  48  Mich.  6M,  12  N.  W.  84&  After  a 
jury  has  been  Impaneled  It  may  be  shown  at 
any  stage  of  the  trial  that  a  juror  has  testi- 
fied falsely  as  to  U  Qualifications,  In  which 
case  a  juror  may  be  withdrawn  and  the  jury 
discharged.  Simmons  t.  U.  S^  142  U.  S.  148, 
12  Sup.  Ct  171,  85  li.  Ed.  968.  The  court  In 
that  case  quoted  with  approval  the  language 
of  Mr.  Justice  Storey,  In  U.  8.  v.  Perez,  9 
Wheat  679.  6  L-  Ed.  166:  "We  think  that. 
In  all  cases  of  this  nature,  the  law  has  invest- 
ed courts  of  justice  with  the  authority  to  dis- 
charge a  jury  from  giving  any  verdict,  when- 
ever In  their  opinion,  taking  all  the  circum- 
stances  Into  consideration,  there  Is  a  mani- 
fest necessity  for  the  act,  or  the  ends  of  pub- 
lic justice  would  otherwise  be  defeated. 
They  are  to  exercise  a  sound  discretion  on 
the  subject;  and  It  Is  impossible  to  define  all 
the  circumstances  which  would  render  it 
proper  to  Interfere.  To  be  sure,  the  power 
ought  to  be  used  with  the  greatest  caution, 
under  urgent  circumstances,  and  for  very 
plain  obvious  causes;  and,  in  capital  cases 
especially,  courts  should  be  extremely  care- 
ful how  they  Interfere  with  any  of  the  chan- 
ces of  life  in  favor  of  the  prisoner.  But.  after 
all,  they  have  the  right  to  order  the  dis- 
charge; and  the  security  which  the  public 
have  for  their  faithful,  sound  and  conscien- 
tious exercise  of  this  discretion  rests,  in  this, 
as  in  other  cases,  upon  the  resimnslblllty  of 
the  judges,  under  their  oaths  of  office." 

Mr.  Justice  Curtis,  In  U.  S.  v.  Morris,  1 
Cart  87,  said :  "It  is  a  mistake  to  suppose 
that  In  a  court  of  justice,  either  party  can 
have  a  vested  right  to  a  corrupt  or  preju- 
diced juror,  who  is  not  fit  to  sit  in  judgment 
In  the  case."  A  qualified  jury  Is  essential  to 
constitute  jeopardy.  The  court  may,  at  any 
time,  during  the  progress  of  the  trial,  arrest 
it  to  determine  the  legal  qualifications  of  a 
juror.  If  it  be  ascertained  upon  an  examin- 
ation that  a  juror  was  disqualified  when 
sworn  and  accepted,  or  by  subsequent  con- 
duct has  become  disqualified,  the  court  may 
discharge  the  jury  without  prejudice  to  a 
new  trial.  Such  conduct  on  the  part  of  a  Ju- 
ror is  that  overruling  necessity  essential  to 
constitute  a  mistrlaL  In  re  Ascher,  130 
Mich.  640,  90  N.  W.  418.  In  People  v.  Jones, 
supra,  the  plea  of  former  acquittal  showed  no 
verdict  but  did  show  that  a  Jury  was  impan- 
eled and  proofs  taken,  and  the  court  held 
that  "under  all  the  authorities  this  entitled 


the  defendant  to  a  verdict  one  way  or  the 
other,  and  If  the  jury  was  discharged  without 
verdict  and  without  any  overrnllng  necessity. 
this  was  a  final  discharge  of  the  case^"  Ap- 
pellate courts  will  not  interfere  with  tbe  ac- 
tion of  trial  courts  in  discharging  juries, 
where  facts  are  found  upon  which  such  ac- 
tion can  be  based.  But  the  facts  most  be 
found  and  placed  upon  the  record.  State  v. 
Wiseman,  68  N.  C.  203.  Tbe  court  cannot  ar- 
bitrarily discharge  a  Juror  upon  nunors  ot 
Improper  conduct  or  of  attempts  to  corrupt 
one  or  more  of  them.  In  the  Ascber  Case  tbe 
trial  judge  made  a  specific  finding  of  facts 
showing  cormpt  conduct  on  tbe  part  of  some 
of  the  juron,  an  utter  disregard  of  tbe  in- 
structions of  the  court  and  pre-existing  bias 
on  the  part  of  some  of  the  Jurors  in  favor  of 
tbe  respondent  contrary  to  their  sworn  state- 
ments when  examined  upon  the  votr  dire, 
and  that  an  officer  In  charge  of  the  jury  was 
made  drunk  by  some  of  the  JurorsL  Cnda 
such  conditions  the  accused  had  not  been 
in  Jeopardy.  No  such  state  of  facts  la  found 
here.  No  Juror  is  found  to  be  disqualified; 
neither  is  the  entire  panel  fOund  to  be  taint- 
ed. Rumor  and  suspicion  are  not  sufflcient; 
neither  is  the  fear  on  the  part  of  tbe  trial 
judge  "that  a  fair  and  impartial  trial  is  not 
certain  to  be  the  result"  Under  tbe  facta 
of  this  case,  both  the  accused  and  the  pet^le 
were  entitled  to  have  the  case  submitted  to 
the  jury.  The  accused  was  in  legal  jeopardy. 
No  overruling  necessity  tor  the  discharge  of 
the  jury  had  arisen.  It  follows  that  tbe  con- 
viction must  be  reversed,  and  tbe  prisoner 
discharged.  While  It  is  unfortunate  that  the 
reqmndent  shall  escape  punishment  for  his 
crime,  it  la  essential,  for  the  public  safety, 
and  for  the  protection  of  accused  persons,  to 
preserve  those  forms  of  procedure  provided 
by  the  Constitution  and  the  laws,  and  guar- 
antied to  every  citizen.  While  In  the  Aacher 
Case  the  trial  judge  entered  upon  an  ex 
parte  and  private  examination,  as  did  also 
the  judge  In  this  case,  and  made  bis  finding 
from  such  an  examination,  speaking  for  my- 
self, I  desire  to  say  that  I  did  not  regard 
that  as  the  proper  practice.  I  think  tbe  ex- 
amination should  take  place  In  tbe  preseice 
of  the  prosecuting  attorney,  tbe  respondent 
and  his  counsel,  and  the  jury  or  Jurors  who 
are  charged  with  misconduct  It  is  Justice 
to  a  jmror  that  he  have  a  hearing  before  a 
jury  is  summarily  discharged  because  of  mis- 
conduct charged  against  him. 

2.  While  it  is  unnecessaiy  to  refer  to  any 
other  of  the  errors  alleged,  -we  deem  It  im- 
portant to  refer  to  one.  It  Is  clearly  tbe  dutv 
of  the  court  not  to  discharge  tbe  Jury  so 
long  as  there  is  any  reasonable  probability 
that  they  can  agree.  The  second  Jnry  In  this 
case  did  not  state  that  they  could  not  agree, 
their  only  statement  being  that  tbey  bad  so 
far  been  unable  to  agree.  The  plain  Infer- 
ence from  this  language  Is  that  the  Jnry  had 
not  reached  the  conclusion  that  an  agree- 
ment  was  Improbable.    Tbe  Judge  arbltrarll} 
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refused  to  ask  them  as  to  the  probability  of 
an  agreement  No  authority  Ig  cited  which 
holds  that  the  court  may  discharge  a  Jury 
without  ascertaining  whether  an  agreement 
1b  probable.  As  to  the  length  of  time  a  jury 
should  be  kept  out,  and  what  It  Is  essential 
the  record  should  show,  the  antborlttes  are 
not  agreed.  The  common  practice  has  been, 
In  this  state,  at  least,  to  inquiry  of  the  Jury 
as  to  their  ability  to  agree,  and  the  court  Is 
justified  In  accepting  their  statement  that 
they  cannot  agree  as  proper  evidence  In  de- 
termining the  question.  People  y.  Harding, 
53  Mich.  481,  18  N.  W.  655,  19  N.  W.  155. 
51  Am.  Rep.  95.  Chief  Justice  Shaw  stated 
tbe  rule  as  follows:  "It  has  been  held  in 
modern  times,  though  it  was  long  doubted, 
•  •  •  that  where  the  jury,  after  being 
long  kept  together,  cannot  agree,  where  it 
is  manifest  that  they  have  no  reasonable 
prospect  of  agreeing,  and  no  means  remain 
but  famine  or  exhaustion  to  compel  them  to 
asree,  or  where  the  powers  of  the  court  are 
near  terminating  by  the  legal  termination  of 
tlieir  session,  the  court,  as  a  power  necessar- 
ily incident  to  the  due  and  regular  adminis- 
tration of  justice,  may  discharge  the  jury 
without  the  consent  of  the  prisoner,  and 
again  Impanel  a  jury  and  put  him  upon  his 
trial."  Commonwealth  y.  Roby,  12  Pick. 
(Mass.)  496.  The  jury  had  made  no  request 
to  be  called  into  the  courtroom.  The  presid- 
ing Judge  sent  for  them  after  they  had  been 
out  only  aix>ut  four  hours,  and  discharged 
them  upon  the  sole  statement  that  so  far  tb^ 
had  been  unable  to  agree.  Whether  this 
would  be  fatal  to  the  conviction  we  need  not 
determine.  We  discuss  tbe  matter  in  order 
to  show  what  we  believe  to  be  the  proper 
practice,  as  a  guide  In  future  cases.  The 
practice  indicated  is  justice  to  the  accused,  to 
tbe  jurors  and  to  the  people. 

Conviction  reversed,  and  tbe  prisoner  dis- 
charged. 

McALVAY  and  BLAIR,  JJ.,  concurred. 

CARPENTER,  0.  J.,  and  !mOORE,  J.  We 
concur  in  the  first  proposition  discussed  In 
tbe  foregoing  opinion.  As  this  disposes  of  the 
case,  we  think  It  unnecessary  to  express  any 
opinion  respecting  the  second  proposition. 


BATES  et  al.  v.  CITI  OP  HASTINGS  et  aL 

(Supreme  Conrt  of  MichigaD.    Sept  20,  1900.) 

1.  munioipai.  cobpobationb  —  rights  of 
Taxpatebs  —  Restbainino  Acts  of  Offi- 
cers—Demubrbb. 

In  a  suit  by  a  taxpayer  to  restrain  city 
officials  from  Issning  bonds  In  pursuance  of  a 
conspiracy  to  use  the  money  for  an  unlawful 
purpose,  on  demurrer  to  the  bill,  the  court  can- 
not consider  the  character  of  the  oHicialH  nor  the 
probability  of  their  conspiring  as  alleged,  but 
can  only  inquire  whether  the  bill  is  insuffi- 
cient to  make  a  case  should  its  allegations  be 
•npported  by  proof. 


2.  Saus— PuEAnmo— StTFFioiEiicrr  of  Bnx. 

A  bill  by  taxpayers  to  restrain  tbe  officials 
of  ft  clt7  from  issuing  tMnds  and  alleging  that 
defendants  had  openly  avowed  that  the  purpose 
was  to  issue  Ixinds  under  proceedings  regular 
upon  their  face,  but  to  use  the  money  obtained 
for  paying  lionuses  to  industries,  sufficiently 
charged  facts  raising  a  fair  inference  of  fraud. 
8.  Samk  —  Patxkrt  of  Bonubis  to  Indus- 

TBIES. 

Though  tbe  proceedings  preliminary  to  the 
Issuance  of  municipal  bonds  are  regular  upon 
their  face  and  show  a  lawful  purpose,  if  it  is 
the  intent  of  the  city  officials  to  issue  them  in 
pursuance  of  any  conspiracy  to  use  tbe  money 
for  paying  tranuses  to  industries,  a  taxpayer 
may  have  an  injunction  to  restrain  the  irand 
issue. 
4.  Equitt— DxmnutXB— AXiUaAxioNB  Aomit- 

TEO — IkFOBHATIOK  AND  BELIEF. 

In  a  suit  by  a  taxpayer  to  restrain  the 
Issuance  of  mnnicipal  Irands,  an  allegation  that 
"your  orators  further  show  that  t'he  bonds  will 
be  immediately  Issued  and  disposed  of  to  inno- 
cent persons,  as  your  orators  are  informed  and 
believe,"  is  not  a  mere  allegation  of  informa- 
tion and  iMlief,  but  an  allegation  of  fact  based 
on  information  and  belief,  and  hence  Is  admitted 
by  demurrer. 

Appeal  from  Circuit  Court  Barry  County, 
In  Chancery;  Alfred  Wolcott  Judge. 

Suit  by  Richard  M.  Bates  and  another 
against  tbe  dty  of  Hastings  and  others. 
From  a  decree  In  favor  of  complainants,  de- 
fendants appeal.    Affirmed. 

Argued  before  CARPENTER,  0.  J.,  and 
McAIvVAT,  GRANT,  HOOKER,  and 
MOORE,  JJ. 

Alonzo  B.  Kenaston,  Oolgrove  &  Potter, 
and  Thomas  &  Pryor,  for  appellants.  Thom- 
as Sullivan  and  Fred  W.  Walker,  for  appel- 
lees. 

CARPENTER,  a  J.  Tbe  opinion  of  Judge 
Wolcott  In  disposing  of  this  case  in  the  lower 
court  Is  so  satisfactory  that  we  adopt  It  as 
the  main  i>orUon  of  the  opinion  of  this  court 
That  opinion  is  as  follows: 

"The  complainants  bring  this  suit  as  prop- 
erty owners  and  taxpayers  in  the  city  of 
Hastings.  The  bill  charges,  in  effect  a  con- 
spiracy on  tbe  part  of  the  defendants  to 
raise  money  in  the  city  of  Hastings  under 
the  guise  of  taxation  for  public'  purposes, 
but  with  the  Intent  to  use  the  same  in  tbe 
payment  of  bonuses  to  induce  manufacturing 
and  industrial  enterprises  to  locate  within 
the  corporate  limits  of  the  city  of  Hastings. 
Tbe  material  allegations  of  tbe  bill  will  be  re- 
ferred to  later.  It  asks  an  Injunction  enjoin- 
ing the  defendants  from  conspiring  and  act- 
ing together  to  carry  out  the  illegal  scheme 
set  forth,  and  from  issuing  any  of  the  bonds 
of  the  city  for  tbe  purpose  of  raising  money 
to  donate  to  private  enterprises,  and  par- 
ticularly that  tbe  mayor,  city  attorney,  and 
dty  conncll  be  restrained  from  Issuing  said 
bonds  or  raising  money  thereby  to  donate  to 
private  enterprises.  Tbe  bill  is  demurred  to 
on  tbe  general  grounds:  (1)  That  the  aver- 
ments of  fraud  and  conspiracy  are  too  gen- 
eral, and  that  the  bill  contains  no  specific 
averment  of  wrongdoing,  and  t^at  no  facts 
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and  clrcnmstances  from  -which  fraud  Is  fair- 
ly inferable  are  alleged.  (2)  That  the  bill 
does  not  attack  the  regularity  or  validity 
of  the  proceedings  In  the  council,  but  admits 
that  on  their  face  they  are  regular  and  In 
compliance  with  the  charter  and  laws  goT- 
emlng  the  bonding  of  cities;  that  the  injury 
complained  of  rests  solely  in  the  alleged  in- 
tent of  the  public  officials  to  commit  a  wrong 
in  the  future,  and  is  not  susceptible  of  proof, 
for  the  reason  that  the  motlTes  or  reasons  of 
the  legislative  body  inducing  the  passage  of 
the  act  cannot  be  Inquired  into.  (3)  That 
the  bill  is  prematurely  filed. 

"1.  It  seems  to  be  conceded  that  the  pur- 
poses named  In  the  resolution  passed  by  the 
council,  for  the  raising  and  expenditure  of 
money  contemplated  by  it,  are  valid  and 
proper  municipal  purposes;  that  the  common 
council  had  the  power  to  pass  the  resolution, 
and  that  the  question  of  raising  the  money 
was  submitted  to  the  people  in  regular  form 
at  an  election,  and  was  carried.  On  the 
other  band,  it  is  conceded  that  the  common 
council  had  no  power,  under  the  Ck)n8tltu- 
tlon,  laws  of  the  state,  and  under  Its  charter, 
to  raise  money  by  taxation  for  other  than 
municipal  purposes;  that  it  had  no  right  to 
use  the  money  from  the  sale  of  these  bonds  to 
promote  private  enterprises.  In  other  words, 
it  is  conceded,  on  the  one  hand,  that,  if  the 
moneys  raised  by  the  sale  of  the  bonds  are 
used  for  the  purposes  stated  In  the  resolution 
of  the  common  council,  it  Is  a  valid  and 
proper  exercise  of  the  taxing  power;  and,  on 
the  other  hand,  that,  if  the  moneys  so  raised 
should  be  appropriated  to  any  of  the 
purposes  to  which  the  bill  alleges  it  is 
the  Intention  to  devote  them,  such  use  would 
be  unlawful.  I  think  It  Is  well  settled  In 
this  state  that  a  taxpayer  is  entitled  to  main- 
tain a  suit  to  restrain  the  Illegal  action  of 
the  municipality  in  the  expenditure  of  pub- 
lic moneys.  Savldge  v.  Village  of  Spring 
Lake,  112  Mich.  91,  70  N.  W.  425;  Curtenius 
V.  Hoyt,  87  Mich.  583.  The  demurrer  admits 
the  facts  which  are  well  pleaded  in  the  bill, 
and  the  question  on  this  point  Is  a  question 
of  plondlnjT.  Does  the  bill  sufficiently  set 
forth  a  state  of  facts  and  circumstances  from 
which  a  fraudulent  Intent  on  the  part  of  the 
defendants,  particularly  the  public  officials. 
Is  fairly  Inferable?  Tt  Is  urged  that  the  de- 
murrer is  aided  by  the  presumption  of  hones- 
ty and  proper  motives  on  the  part  of  the  pub- 
lic officials.  It  Is  true  that.  In  paslng  upon  a 
disputed  question  of  fact  where  fraud  Is 
charged,  It  Is  a  rule  of  law  that  every  man 
will  be  credited  with  an  honest,  rather  than 
a  dishonest,  motive  in  a  transaction  not  sus- 
picious on  its  face  nor  surrounded  by  such 
circumstances  as  would  fairly  lead  an  un- 
prejudiced mind  to  the  conclusion  that  a 
fraud  was  Intended.  But,  In  passing  upon 
the  sufficiency  of  a  pleading,  the  court  can 
only  inquire  whether  the  pleading  Is  suffi- 
cient under  the  rules  of  law  to  make  a  case, 
should  Its  allegations  be  supported  by  com- 


petent proof.  It  Is  suggested  that  It  Is  Ugli- 
ly improbable  that  public  officials,  and  men 
of  the  character  of  the  defendants,  would 
deliberately  enter  Into  an  unlawful  BCbeme  to 
misappropriate  public  moneys.  This,  bow- 
ever.  Is  a  consideration  more  properly  ad- 
dressed to  the  court  in  weighing  the  evi- 
dence, should  the  case  come  to  trlaL  The 
court.  In  this  proceeding,  cannot  consider  the 
character  of  the  parties,  nor  the  probability 
or  improbability  of  their  con^iring  to  do  an 
an  unlawful  act  of  the  character  cdiarged. 
The  question  here  must  depend  npon  tli» 
sufficiency  of  the  bill  of  complaint. 

"The  bill  alleges,  in  substance,  that  an 
organization  was  at  one  time  formed  among 
some  of  the  citizens  of  Hastings  to  devise 
means  to  raise  money  to  be  ofFered  as  a  finan- 
cial Inducement  to  industrial  enterprises  to 
locate  in  Hastings.  This  is  alleged  to  have 
been  a  failure.  None  of  the  defendants  are 
named  as  having  been  associated  therewith, 
nor  Is  the  purpose  of  such  organizatloa 
claimed  to  have  been  in  any  sense  nnlawfuL 
The  bin  further  alleges  that  thereafter  cer- 
tain citizens  of  Hastings  began  to  advocate 
a  plan  to  raise  money  by  taxation,  ostensibly 
for  municipal  purposes,  but  in  reality  for  the 
payment  of  bonuses  to  industrial  enterprises 
to  Induce  them  to  locate  in  Hastings.  These 
citizens  are  not  named,  but  It  Is  alleged,  that 
they  appealed  to  various  members  of  the  city 
council  and  Induced  them  to  look  with  favor 
upon  the  plan,  and  that  they  and  otbo*  city 
officials  ultimately  entered  into  a  conspiracy 
which  was.  in  substance,  to  bring  influence 
to  bear  through  the  press  and  otherwise  up- 
on the  citizens  generally  to  induce  them  to 
approve  the  plan  and  subsequently  to  vote 
for  It,  the  plan  as  alleged  being  to  secure  a 
favorable  vote  to  the  citizens  on  a  proposi- 
tion to  bond  the  city  for  municipal  purposes 
and  so  to  make  it  possible  to  lawfully  Issue 
and  sell  bonds,  with  the  Intent,  as  soon  as 
the  money  was  obtained,  to  use  it  for  private 
enterprises;  and  It  Is  alleged  that  to  that 
end  the  defendants  and  others  freely  urged 
the  citizens  to  vote  for  the  bond  issue,  con- 
cealing the  fact  that  such  proposed  use 
would  be  unlawful,  but  setting  forth  the 
benefits  to  accrue  to  the  city  and  to  its  in- 
habitants by  the  promotion  of  Industrial  and 
manufacturing  institutions.  It  Is  alleged 
that,  in  pursuance  of  such  plan,  the  various 
newspapers,  in  confederacy  with  the  other 
defendants,  <^>enly  avowed  that  the  real  pur 
pose  of  raising  the  money  was  to  i>ay  bonus- 
es to  industrial  enterprises,  factories,  etc., 
and  advocating  the  same  on  the  ground 
that  it  would  increase  business.  Increase  the 
opportunities  for  labor,  advance  the  prices  of 
property,  increase  the  population,  etc:  The 
bill  further  alleges  that  In  pursuance  of  the 
same  plan  a  commission  was  created,  cojnsiiit- 
Ing  of  seven  members,  who  are  also  named 
as  defendants.  The  ostensible  purpose  of 
this  commission  It  is  alleged  was  to  aid  In 
carrying  out  the  resolution  of  the  council  be- 
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ton  referred  to,  to  act  as  an  advisory  board 
with  the  common  council  in  patting  into 
effect  inch  resolntion,  to  the  end  that  the 
money  might  l>e  wisely  and  economically  ex- 
pended for  the  greatest  good  and  largest  ben- 
efit to  each  and  every  citizen.  It  is  alleged, 
however,  that  the  real  purpose  of  this  com- 
mission was,  among  other  tilings,  to  approve 
of  and  to  aid  the  illegal  plan  and  purpose  be- 
fore mentioned.  It  is  alleged  that  a  part  of 
the  plan  was  to  have  the  records  and  resolu- 
tions of  the  common  council  so  appear  as  to 
conceal  the  real  Intent,  so  that  the  bonds 
might  be  disposed  of  to  Innocent  purchasers 
and  malce  the  same  a  binding  obligation  up- 
on the  taxpayera  It  is  alleged  that  the  ad- 
vocacy of  this  Illegal  plan  has  been  consist- 
ently pushed,  advocated,  and  countenanced 
by  the  various  defendants;  that  it  is  intend- 
ed that  the  bonds  shall  be  issued  and  dis- 
posed of  to  Innocent  purchasers  and  the 
money  immediately  placed  in  the  hands  of 
private  individuals  for  the  purpose  of  paying 
bonuses  and  financial  inducements  to  manu- 
facturing and  industrial  enterprises  to  locate 
In  the  city  of  Hastings,  and  the  money  so 
placed  beyond  the  reach  of  legal  process. 
The  bill  alleges  that  the  various  defendants 
are  now  threatening  to  carry  into  effect  this 
plan  and  are  actually  taking  steps  to  consnm- 
mate  and  complete  the  same.  The  foregoing 
summary  of  the  bill  does  not  f<dlow  its 
exact  language  in  every  respect,  but  is,  I 
think,  a  fair  statement  of  the  mat^lal  alle- 
gations. 

"It  Is  urged  by  the  defendants'  counsel 
here  that  all  tliat  was  done  by  defendants, 
so  far  as  set  out  In  the  bill,  was  Just  as 
consistent  with  a  lawful  purpose  as  with 
an  unlawful  one.  This  is  tme  so  far  as  the 
resolutions  of  the  council  are  concerned,  but 
the  bill  also  asserts  the  defendants,  or  some 
of  them,  have  rei)eatedly  avowed  that  their 
real  purpose  and  intention  is  not  to  use 
the  money  for  municipal  puri)oses,  but  to 
aid  private  enterprises,  and  the  bill  suf- 
ficiently alleges  a  conspiracy  or  combination 
whicli,  if  true,  would  make  the  acts  and 
declarations  of  one  the  acts  of  all.  If  it  Is 
In  fact  true  that  the  defendants  have  so 
asserted  their  intention — and  for  the  pur- 
pose of  this  demurrer  we  must  assume  It 
is  true — this  would  characterize  the  acts 
which  were  essential  to  be  done  as  a  pre- 
liminary to  raising  the  money  for  any  pur- 
pose. The  passage  of  the  resolution  to  raise 
money  for  municipal  purposes  and  its  sub- 
mission to  the  people  were  essential  steps  to 
secure  a  bond  issue  which  would  be  negoti- 
ated. Standing  alone  these  acte  would  be 
perfectly  proper  and  would  be  presumed  to 
have  been  takoi  In  good  faith  for  the  pur's 
poses  Indicated  on  their  face.  But  it  is  al- 
leged In  the  bill  that  the  real  purpose  and 
Intent  on  the  part  of  the  council  and  others 
was  not  to  use  the  money  for  the  purpose 
stated  in  the  resolution,  but  for  private  en- 
terprises;  that  this  has  been  openly  stated 


by  some  of  the  defendants,  and  the  purpose 
to  use  it  for  private  enterprises  advocated 
and  countenanced  by  all  the  defendants. 
Assuming,  as  we  must,  that  It  is  true  that 
the  defendants  have  declared  the  real  pur- 
pose to  be  the  unlawful  one,  this  would  char- 
acterize the  acts  of  the  council  and  consti- 
tute a  sufficient  stetement  of  acts  performed 
in  furtherance  of  an  Illegal  plan  to  sustein 
the  bill.  It  Is  true  that  injunctions  will 
not  Issue  to  allay  mere  appreheusions  of  In- 
Jury.  But  preventive  injunctions  necessarily 
operate  upon  unperformed  and  unexecuted 
acts.  The  allegation  that  defendants  intend 
to  do  a  certain  act  is  the  allegation  that 
defendants  have  declared  or  avowed  their 
intention  to  do  the  acte  in  question.  I  think 
it  must  be  held  that  the  bill  sufficiently  al- 
leges an  intent  on  the  part  of  the  public 
ofilclals  to  make  an  Illegal  appropriation  of 
the  public  funds  and  sete  out  sufficient  facte 
and  declarations  on  the  part  of  the  defend- 
ants to  sustein  the  bill.  If  this  Is  true, 
equity  may  intervene  by  Injunction.  In  Dil- 
lon on  Municipal  Corporations  (4th  Ed.)  | 
914,  the  author  stetes :  'In  this  country  the 
right  of  property  holders  or  taxable  inhabit- 
ante  to  resort  to  equity  to  restrain  municipal 
corporations  and  their  officers  from  tran- 
scending their  lawful  powers,  or  violating 
their  legal  duties  in  any  mode  which  will 
injuriously  affect  tbe  taxpayer,  such  as  mak- 
ing an  unauthorized  appropriation-  of  the 
corporate  funds,  has,  without  the  aid  of 
statute  provision  to  that  effect,  been  per- 
mitted or  recognized  in  many  of  the  states. 
It  is  the  prevailing,  we  might  add  almost 
universal,  doctrine  on  this  subject.'  Mech- 
em  on  Public  Officers,  {  996,  says:  'So  tbe 
writ  [Injunction]  will  be  granted  to  prevent 
public  officials,  having  the  matter  In  charge, 
from  making  illegal  expenditures  or  appro- 
priations of  the  public  fund,  or  from  levying 
an  unjust  or  unlawful  tex.'  In  High  on  In- 
junctions, I  500,  the  author  stetes  the  rule 
thus:  'Fraud  has  been  held  a  sufficient 
ground  to  warrant  a  court  of  equity  in  a 
departure  from  the  general  rule  of  non- 
interference with  the  collecticm  of  taxes, 
and  an  allegation  of  fraud  in  tbe  levying 
of  a  tex  for  an  unauthorized  purpose  is  re- 
garded as  sufficient  to  give  a  court  of  equity 
Jurisdiction.'  This  stete  has  recognized  this 
ground  of  equitable  Jurisdiction.  Curtenlus 
V.  Hoyt  37  Mich.  583;  Callam  v.  Saginaw, 
60  Mich.  7,  15  N.  W.  40;  Putnam  v.  Grand 
Rapids,  58  Mich.  416,  25  N.  W.  330;  Savidga 
V.  Spring  Lake,  112  Mich.  91,  70  N.  W.  426; 
Bristol  V.  Johnson,  34  Mich.  123. 

"2.  It  is  urged  by  counsel  for  defendanta 
that,  so  long  as  the  members  of  the  common 
council  act  within  the  scope  of  their  au- 
thority, their  motives  and  intentions  cannot 
be  Inquired  into  nor  questioned  by  Judicial 
process.  This  principle  is  stated  in  Cooley's 
Constitutional  Limitations,  220,  as  follows: 
'Although  It  has  sometimes  been  urged  at 
the  bar  that  the  courte  ought  to  Inquire  Into 
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the  motiTeB  of  the  Legislatara  wbere  frand 
or  corruption  were  alleged  and  annul  tbeir 
actions  tf  tbe  allegations  were  established, 
the  argument  baa  In  no  case  been  acceded  to 
by  judiciary,  and  they  have  never  allowed 
tbe  Inquiry  to  be  entered  upon.'  In  Angle 
T.  O.  M.  &  St  P.  R.  a  Co.,  161  U.  S.  18, 
14  Sup.  Gt  240,  88  Ii.  Bd.  55,  It  la  said: 
The  rale,  briefly  stated.  Is  that,  wbenevor 
an  act  of  the  Legislature  is  challenged  in 
court,  the  inquiry  is  limited  to  the  question 
of  power,  and  does  not  extend  to  the  matter 
of  expediency  or  motives  of  the  Legislature, 
or  tbe  reasons  which  were  spread  before 
them  to  Induce  the  passage  of  the  act.  This 
principle  rests  upon  the  Independence  of 
the  Legislature  as  one  of  the  co-ordinate  de- 
partments of  the  government  It  would  not 
be  seemly  fbr  either  of  the  three  depart- 
ments to  be  instituting  an  Inquiry  as  to 
whether  another  acted  wisely,  intelligently, 
or  corruptly.'  There  is  no  question  but  what 
it  Is  a  well-settled  rule  of  law  that  the 
Judicial  power  cannot  interfere  with  the  legit- 
imate discretion  of  any  other  department  of 
government,  unless  it  Is  acting  beyond  its 
legal  discretion.  Tbe  Legislature  is  a  co- 
ordinate department  of  government  and  it 
la  not  for  one  branch  of  the  government  to 
inquire  whether  the  other  has  acted  wisely 
or  corruptly.  It  Is  not  however,  the  pur- 
pose, or  intention,  or  motive,  of  the  council 
in  enacting  any  legislation  within  its  legal 
discretion  which  la  brought  in  question  here. 
But  this  proceeding  Is  brought  to  restrain  an 
act  outside  of  its  legal  discretion.  If  these 
bonds  are  negotiated,  and  the  moneys  used 
for  the  municipal  purposes  set  forth  in  the 
resolution,  the  court  cannot  inquire  whether 
It  was  wisely  or  foolishly  expended,  or  wheth- 
er the  members  of  the  council  were  actuated 
In  80  doing  by  proper  or  Improper  motives; 
but  the  court  in  this  case  is  only  asked  to 
restrain  an  act  which  it  Is  alleged  the  council 
threatens  and  Intends  to  do,  and  which  it 
la  conceded  would  be  Illegal  and  beyond  Its 
power  and  entirely  outside  of  any  legal  dis- 
cretion committed  to  It  Tbe  court  is  not 
asked  to  set  aside  or  nullify  any  action  al- 
ready taken  by  the  council,  nor  to  interfere 
with  any  legal  discretion  which  the  council 
may  hereafter  take.  It  is  simply  asked  to 
restrain  an  act  which  it  is  admitted  would 
be  beyond  tbe  power  and  authority  of  the 
council  to  take.  The  court  is  asked  to  re- 
strain tbe  doing  of  what  would  be  entirely 
outside  the  exercise  of  any  legal  discretion 
rested  In  tbe  council,  namely,  tbe  'using  of 
said  bonds  or  the  raising  of  money  to  donate 
to  private  enterprises.' 

"3.  It  is  said  by  defendants'  counsel,  how< 
ever,  that  this  bill  is  prematurely  filed ;  that 
no  Illegal  act  is  shown  to  have  yet  been  done 
by  the  common  council  or  by  any  of  the  de- 
fendants. I  think  It  would  be  admitted  that 
if  the  council  should  pass  and  place  upon  Its 
records  a  resolution  that  this  money  so  rais- 
ed hy  taxation  be  expended  to  promote  pri- 


vate enterprises,  no  one  would  question  tlie 
power  of  the  court  on  a  proper  appUcatioa, 
to  enjoin  such  illegal  appropriation.    I  see 
no  reason  why  a  conrt  on  a  sufficient  allow- 
ing tliat  such  action  is  contonplated   and 
threatened,  may  not  restrain  it  at  any  point 
In  this  caae  tbe  proceedings  of  tbe  council 
and  the  vote  of  tbe  citizens  authorizing  die 
bonds  are  admitted  to  have  been  regular — at 
least  no  Irregularity  is  pointed  out     It  may 
be  presumed  that  the  bonds  which  tbe  bill 
alleges  are  about  to  be  Issued  by  the  proper 
city  authorities,  will  be  valid  on  their  face, 
and  may  be  disposed  of  to  Innocent  pur- 
chasers.   Such  iMuds,  in  the  bands  of  in- 
nocoit  holders  without  notice,  are   collect- 
ible, and  tbe  city  must  pay  them.    Common 
Council  V.  Schick,  81  Mich.  406,  45  N.  W. 
994,  8  Ii.  R.  A.  8S1 ;   Township  of  Grant  v. 
Township  of  Reno,  107  Mich.  406,  65  N.  W. 
876;    Thompson  v.  Mecosta,  127  Mich.  522, 
86  N.  W.  1044 ;   Schmidt  v.  Village  ot  Frank- 
fort 131  Mich.  200,  91  N.  W.  131.     The  bUl 
alleges  that  the  bonds  are  about  to  be  issued 
and  negotiated.    As  soon  as  this  is  done  a 
municipal  debt  is  created,  and  tbe  oomplaln- 
ants  cannot  evade  taxation  to  pay.  for  tiie 
sama    In  Onrtenius  v.  Hoyt  37  Micb.  583, 
the  court  enjoined,  as  the   suit  of   a   tax- 
payer, the  emission  of  railroad  aid  bonds. 
In  that  case  the  court  says:    'In   the  oi>.<« 
before  us  the  town  authorities  bad  actually 
proceeded    down   to    the   last   step    In    the 
course  of  milawful  action  Intended  to  create 
a  heavy  municipal  debt  and  cause  It  to  be 
necessary   to  make   large  demands    on  tbe 
taxpayers,   and  nothing   remained    but   tlw 
emission  of  the  negotiable  evidence  of  tbat 
debt   and   the   commencemmt   of   tbat   act 
was  almost  if  not  quite,  entered  upon.    If 
the  bonds  were  once  put  afloat,  tbe  conse- 
quences to  taxpayers  generally,  and  especial- 
ly to  holders  of  real   estate,  conld   not  be 
otherwise  than  serious.    Ttie  unlawful   act 
would  necessarily  work  direct  and   immedi- 
ate, as  well  as  indirect  and  mediate,  Injnry 
to  complainant    It  would  operate  to  depress 
the  value  of  real  property  and  discourage 
purchasers  and  threaten  a  large  increase  of 
future   public   charges,    and   the   cbance  to 
avoid  the  bonds  and  escape  taxation  need- 
ful for  their  payment  would  be  generally 
esteemed  as  very  uncertain  and  precarlons. 
The  danger  was  threatened,  was  imminent 
was  actually  at  the  door,  and  my  asaoclatn 
think  it  was  competent  for  complainant  to 
Intervene   and   ask   the   conrt  to   stay    the 
further  progress  of  unlawful  action  by  tlie 
board  and  enjoin  the  final  act  aboat  to  be 
performed.'    The  situation   in  tbe    case   at 
bar  is  the  same  if,  in  fact  the  money  derived 
from  the  sale  of  the  t>onds  is  to  be  appropri- 
ated to  private  purposes  as  charged  in  tbe 
bill  of  complaint    If  these  bonds  wo-e  once 
negotiated,  and  a  debt  against  the  city  cre- 
ated, it  Is  too  late  for  the  taxpayer  to  be 
protected,   unless   he   could  possibly    Inter 
vene  t>etween  tbe  receipt  of  tlie  money  by 
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the  city  anthorltlcs  and  Its  dlspoBitlon  aa  It 
Is  charged  In  the  bill  of  complaint  Is  con- 
templated. The  court  Is  not  asked  to  en- 
Join  the  sale  or  negotiation  of  the  bonds, 
nor  the  use  of  the  proceeds,  for  any  of  the 
purposes  contemplated  by  the  language  of 
the  resolution. 

I  am  of  the  opinion  that,  taking  as  true 
the  allegations  of  the  bill  of  complaint,  the 
injunction  asked  Is  timely,  and  is  not  pre- 
mature. It  Is  true  In  this  case  that  the  sus- 
taining of  the  bill  or  a  temporary  restraln- 
int;  order  will  work  no  hardship  to  defend- 
ants, nor  Impede  the  work  of  the  common 
council,  nor  delay  any  municipal  Improve- 
ment; for  the  bill  seeks  to  restrain  nothing 
except  what  defendants  admit  would  be  en- 
tirely unlawful.  The  court,  however,  doed 
not  place  the  decision  on  that  ground,  for  a 
court  cannot  entertain  an  injunction  bill 
simply  because  no  material  injury  would 
accrue  to  defendants  by  the  Injunction;  but, 
on  the  contrary,  the  court  requires  in  all 
cases  a  sufficient  showing  to  be  made  of 
threatened  injury  entitling  the  complainant 
to  equitable  relief.  I  think  such  a  case  has 
t>een  shown  here  by  the  bill  of  complaint" 

There  is  little  for  this  court  to  add  to  the 
foregoing  opinion  of  Judge  Wolcott  It  Is 
only  necessary  to  consider  two  arguments 
apparently  not  advanced  in  the  circuit  court 
It  was  alleged  In  the  bill  that  the  "bonds  of 
the  city  will  be  Immediately  Issued  and  dis- 
posed of  to  innocent  purchasers  as  your  ora- 
tors have  good  reason  to  believe  and  do  be- 
lieve." It  is  urged  by  defendants  that  their 
demurrer  does  not  admit  the  truth  of  this 
fact  charged,  but  only  complainants'  belief 
of  that  fact.  In  support  of  this  contention 
tbey  cite  authorities  which  assert  that  a  de- 
murrer doea  not  admit  facts  alleged  upon  in- 
formation and  belief.  All  these  authorities 
are  based  upon  the  decision  of  Trimble  v. 
American  Sugar  Refining  Ck>mpany,  61  M.  J. 
Eq.  340,  48  Atl.  912.  In  that  case  it  was 
said:  "The  other  allegations  of  the  bill  are 
based  upon  information  and  belief,  and  the 
defendant  argues  that  an  admission  of  the 
complainant's  Information  and  belief  on  that 
subject  Is  not  an  admission  of  the  fact  so 
stated.  In  this  I  think  it  is  substantially 
sustained  by  authority."  The  court  was 
quite  right  in  saying  that  tbere  was  abund- 
nnt  authority  for  the  proposition  that  an  ad- 
mission of  complainant's  Information  and  be- 
lief respecting  a  fact  is  not  an  admission  of 
tlie  fact,  but  It  was  not  Justified  in  apply- 
ing this  principle,  as  it  apparently  did,  to 
an  allegation  of  fact  based  upon  information 
Find  belief.  The  distinction  has  often  been 
ilrawn  between  an  allegation  of  fact  based 
upon  Information  and  belief  (as  "your  ora- 
tors further  show  that  the  bonds  of  the  city 
cvill  be  Immediately  Issued  and  disposed  of 
:o  Innocent  purchasers,  as  your  orators  are 
;nformed  and  believe")  and  a  mere  allegation 
y-t  information  and  belief  (as  "your  orator 
s  Informed  and  believes  that  the  bonds  will 
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be  immediately  Issued,"  etc.),  and  it  has 
been  held  that  a  demurrer  to  the  former 
admits  the  fact  alleged  (see  Coryell  v.  Klebm, 
157  111.  476,  41  N.  E.  864;  Lucas  v.  Oliver,  34 
Ala.  626;  Wells  v.  Bridgeport  Hydraulic  C!om- 
pany,  30  Ck>nn.  323,  70  Am.  Dec.  250),  while 
a  demurrer  to  the  latter  admits  only  com- 
plainant's confidence  In  the  truth  of  the  infor- 
mation (see  Jones  ▼.  Cowles,  26  Ala.  614; 
Egermont  v.  Cowell,  5  Beavan,  620).  Our 
referaice  to  the  latter  cases  is  not  to  be  un- 
derstood as  an  expression  of  approval.  It 
would  seem  that  in  Trimble  v.  American 
Sugar  Refining  Company,  supra,  the  court 
overlooked  this  distinction  and  applied  to  an 
averment  of  fact  based  on  information  and 
belief  the  law  applicable  to  an  averment 
of  information  and  belief.  We  decline  to 
follow  that  decision  and  hold  the  demurrer 
In  this  case  admitted  the  fact  alleged.  The 
record  kept  by  defendants  shows  their  pur- 
pose to  be  a  lawful  on%  and  defendants  con- 
tend that  complainants  cannot  prove  this 
purpose  to  be  unlawful  without  violating  the 
rule  which  forbids  the  introduction  of  parol 
testimony  to  Impeach  the  records  kept  by  a 
municipal  council.  The  rule  referred  to  ap- 
plies when  the  act  under  consideration  must 
be  evidenced  by  a  municipal  record,  and  when 
a  court  is  determining  the  meaning  of  a 
municipal  record  (see  Stevenson  v.  Bay  City, 
26  Mich.  4S;  Moser  v.  White,  29  Mich.  59);  but 
It  has  no  application  to  the  case  at  bar. 
The  question  the  court  Is  called  upon  to  de- 
termine in  this  case  Is  this:  Are  munici- 
pal agents  exceeding  their  authority?  This, 
as  already  shown,  depends  upon  their  pur- 
pose. Evidence  which  tends  to  establish 
that  purpose  is  admissible,  though  it  Is  not 
found  In,  or  is  inconsistent  with,  their  rec- 
ords. If  it  were  otherwise,  municipal  agents 
could  exceed  their  authority  whenever  they 
chose  to  make  false  records.  In  other  words, 
they  could  exceed  their  authority  with  im- 
punity. 

The  order  of  the  circuit  court  overruling 
the  demurrer  is  aflBrmed. 


PEOPLE  V.  MURPHY. 
(Supreme  Court  of  Michigan.    Sept.  20,  1906.) 

1.  Rape— EviDKNCE— Admissibilitt. 

Where,  on  a  trial  for  rape,  the  prosecutrix 
testified  that  her  husband  had  left  her  a  few 
months  prior  to  the  alleged  offense.  It  was  not 
error  to  permit  her  to  testify  that  she  supported 
herself  after  her  husband  went  away  by  keeping 
boarders  and  working  out 

2.  Ckcmiral  Law— Ebbobs  in  Aduission  or 
Evidence — Cxtbed  by  Otheb  Evidence. 

Where,  on  a  trial  for  rape  committed  In  a 
wineroom  back  of  a  saloon,  the  prosecutrix  testi- 
fied that  accused  said  that  If  she  made  an  out- 
cry she  would  be  arrested  for  being  in  a  saloon, 
the  error  in  permitting  her  to  state  that  a  third 
person  who  came  into  the  room  after  accused  had 
left  claimed  to  have  authority  to  arrest  her  was 
cured  by  subsequent  evidence  that  accused  and 
the  third  person  were  in  the  saloon  together,  and 
that  the  third  person  went  Into  the  room,  and 
was  there  when  accused  re-entered. 
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8.  WrrimsKS— ExAmRATioN— RcDiucT. 

Where,  In  a  criminal  case,  the  prosecntiiw 
witneaa  on  redirect  examination  corrected  testi- 
mony given  on  cron-ezaminatlon  and,  on 
ero88-ezamination,  stated  that  she  had  tkllced 
with  the  proeecutinic  attorney  relative  to  her 
testimony,  it  waa  not  error  to  allow  the  prose- 
cnting  attorney  to  ask  her  whether  she  did  not 
inquire  whether  she  could  correct  her  teatimony. 

4.  Raps— iRsraucRnona. 

An  instruction  on  a  trial  for  rape  that  to 
constitute  rape  It  must  be  found  that  accused 
had  intercourse  with  the  prosecutrix  by  force 
and  against  her  will,  and  that  she  did  everything 
she  could  under  the  cireomstanoea  to  prevent 
accused  from  accomplishing  hla  purpose,  and 
that  accused  could  not  be  found  gniltr  of  an 
assault  with  intent  to  rape  unless  he  intended 
to  use  the  force  necessary  to  accomplish  his 
purpose,  and  that,  if  he  touched  the  person  of  the 
prosecutrix  in  a  rude  and  insolent  manner,  he 
waa  guilty  of  an  assault  and  battery,  was  suffi- 
ciently explicit,  in  the  absence  of  a  request  for 
farther  instructions. 

5.  Indiotubnt— GoRvicTioN  or  Offense  Ir- 
cLVDtD  m  Ohabqb— Assault  with  Imtert 
TO  Rape. 

A  person  charged  "with  rape  may  be  con- 
victed of  an  assault  with  intent  to  commit  rape. 
[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Coit.  Dig.  Indictment  and  Information,  |  616.] 

&  CsiinnAi.  Law— AcctTBED  as  Wetness— Ir> 

BTBUCTIONB. 

Where  accused  in  a  criminal  case  waa  not 
sworn  as  a  witness,  a  charge  that  he  had  a 
right  not  to  testify,  and  that  no  inference  should 
be  drawn  becanse  he  did  not  testify,  was  not 
erroneous. 

[Ed.  Note. — For  caaes  in  point,  see  yoL  14, 
Cent  Dig.  Criminial  Law,  U  I9Q2. 1903.] 

Error  to  Olrcait  Court,  Muskegon  Comity; 
Fred  X  Rnssell,  Judge. 

Arthur  Murphy  was  convicted  of  an  assault 
with  intent  to  commit  rape,  and  he  brings 
error.    Affirmed. 

Argued  before  McALVAY,  BLAIR,  MONT- 
GOMBRT,  OSTRANDER,  and  HOOKER,  JJ. 

Turner  Sc  Turner,  for  appellant  Oeorge 
S.  Lovelace,  Proa.  Atty.,  and  Charles  B, 
Cross,  Asst  Pros.  Atty.,  for  the  people. 


McALVAT,  J.  Respondent  was  convict- 
ed of  the  offense  of  an  assault  with  intent 
to  commit  the  crime  of  rape.  The  act  char- 
ged occurred  in  a  wineroom  bade  of  a  saloon 
In  the  city  of  Muskegon  on  the  afternoon  of 
October  26,  1005.  From  tbe  testimony  of 
the  complaining  witness,  it  appears  that  she 
was  Inveigled  Into  this  room  under  the  pre- 
test that  respondent  would  telephone  to  se- 
cure her  a  place  to  work,  and  succeeding 
in  getting  her  there,  he  ordered  some  liquor, 
began  to  take  Iltiertles  with  her  person,  and 
after  a  long  struggle  he  committed  the  crime. 
This  room  waa  in  the  extreme  rear  of  the 
building.  The  door  was  shut  and  a  room 
intervened  between  it  and  a  room  where 
men  were  playing  cards.  Complaining  wit- 
ness was  21  years  old,  and  had  one  little 
child.  She  was  not  living  with  her  hus- 
band. A  full  statement  of  the  facts  is  not 
necessary.  That  these  parties  were  there  on 
the  day  In  question  is  admitted.  The  ques- 
tion in  the  case  was  what  occurred  in  this 


wineroom.  The  version  of  the  complaining 
witness  is  the  only  testimony  as  to  tliat 
fact  After  judgment  the  respoodent  has 
brought  the  case  to  this  court 

The  first  assignment  of  error  is  because 
complaining  witness  was  allowed  to  answK' 
the  question:  "Q.  How  did  yon  mppcKt 
yourself  after  your  husband  went  away?  A 
I  kept  boarders  for  about  a  montb,  after 
that,  working  out"  This  was  at  the  begin- 
ning of  her  direct  examination.  Sbe  had 
just  testified  that  her  huslmnd  had  gone  away 
In  July  or  August  This  was  a  proper  ques- 
tion, and  was  not  prejudicial  to  the  respond- 
ent It  was  to  show  the  status  of  tbe  wit- 
ness and  not  objectionable.  Elcceptloa  is 
also  taken  to  the  allowing  the  following  ques- 
tion to  be  asked  the  same  witness:  "Q.  I 
will  ask  you  to  state  whether  or  not  this 
man  that  came  into  the  room  after  Murphy 
went  out  claimed  to  have  authority  to  ar- 
rest you  for  being  in  a  saloon?  a.  yes,  sir." 
The  witness  had  testified  that  respondent  Itad 
said  that  if  she  cried  out  she  would  be 
"pinched"  (arrested)  for  being  in  a  saloon. 
After  the  occturence  In  the  wineroom,  wbere 
It  is  claimed  tlie  offoise  was  committed, 
there  la  no  dispute  but  that  respondmt  went 
into  tbe  saloon.  While  there  the  bartender 
testified  that  tbe  l>oys  guyed  him  about  his 
girl  i  that  be  ordered  beer  for  the  boys  st 
the  bar;  tliat  Dlnan  and  respondent  were  to- 
getlier  in  the  saloon,  and  Dlnan  disappeared, 
g(dng  to  the  rear  of  the  saloon.  The  com- 
plaining witness  described  the  man  wtw 
came  back  into  the  room  after  recqpondeat 
stepped  out  and  who  was  there  when  be 
came  back.  She  also  said  that  he  came  in 
there  and  asked  her  what  sue  was  doing 
there,  and  she  told  lilm  her  story  while  re- 
spondent was  gone,  and  upon  his  return  tlie 
man  asked  him  what  be  brought  this  woman 
there  for,  and  used  her  in  the  way  he  did 
This  is  the  man  concerning  whom  the  ques- 
tion Is  asked  which  is  objected  to.  When 
an  officer  sought  to  subpoena  him  at  tliis 
saloon,  he  fled  out  the  back  way,  and  could 
not  be.  found  afterwards.  Whatever  mis- 
chief there  might  be  in  allowing  the  ques- 
tion at  the  time  becanse  of  the  absence  of 
respondent  was  cured  later  in  tbe  case,  wlien 
tbe  foregoing  facts  were  disclosed.  Respon- 
dent had  threatened  that  an  outcry  would 
cause  her  arrest  He  was  with  Dlnan  in  tlie 
saloon,  and  Immediately  Dlnan  went  back  to 
the  wineroom  and  claimed  he  had  authority 
to  arrest  her,  and  is  there  when  respondent 
returns.  We  think  it  was  not  error  to  al- 
low the  question  to  be  answered. 

Another  error  is  claimed  because  tbe  fol- 
lowing question  was  permitted  to  be  answer- 
ed: "Q.  Mr.  Cook  asked  you  about  a  con- 
sultation with  me.  I  wish  to  ask  yon  wheth- 
er or  not  you  did  not  ask  whether  yon  couM 
be  permitted  to  make  a  correction  In  your 
testimony?"  On  cross-examination  certain 
testimony  had  been  brought  out  bearing  up- 
on the  question  of  the  lack  of  resistance  itf- 
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ered  by  ber.  Her  attention  was  called  to  tbls 
in  redirect  examination,  and  abe  said  it  was 
lot  correct  On  cross-examination  she  testl- 
led  tbat  sbe  talked  with  the  prosecutor  rela- 
Ive  to  her  testimony,  and  further  testified 
hat  she  bad  misunderstood  the  question  rel- 
tive  to  the  matter  referred  to.  The  Ques- 
ion  under  consideration  was  later  asked  by 
he  prosecutor.  It  was  proper  to  allow  it 
The  reference  to  a  consultation  with  the 
irosecutor  on  cross-examination  could. have 
'Cen  for  no  other  purpose  than  to  raise  an  In- 
erence  that  the  prosecutor  was  connected 
rlth  the  correction  of  the  testimony.  The 
luestlon  was  to  show  tbat  the  witness  ber- 
elf  asked  Is  she  could  correct  it  No  re- 
[uests  to  charge  were  submitted  to  the  court 
>y  respondent  To  the  charge  as  given  by 
he  court  many  errors  are  assigned.  Many 
if  them  are  simply  referred  to  In  the  brief 
or  respondent  without  argument  This  is 
>robably  indicative  tbat  they  are  not  walv- 
d,  but  the  practice  is  not  helpful  to  the  ap- 
lellate  court 

The  material  exceptions  to  the  charge  will 
le  considered.  It  is  claimed  tbat  no  proper 
nstructlon  was  given  as  to  what  constitutes 
be  crime  of  rape.  A  careful  reading  of  this 
barge  shows  that  It  contains  a  full  state- 
aent  of  what  must  be  shown  by  the  people 
o  warrant  a  conviction  for  this  offense.  The 
onrt  charged:  "To  constitute  the  crime  of 
ape,  it  will  be  necessary  for  you  to  find  be- 
ond  all  reasonable  doubt  that  this  defend- 
.nt  had  carnal  knowledge  of  the  body  of 
bis  young  lady  by  force  and  against  her  will, 
nd  I  mean  by  tbat  it  will  be  necessary  for 
'on  to  find  that  the  act  was  committed  by 
orce  and  against  the  will  of  this  young  lady ; 
bat  she  did  everything  she  could  under  the 
Ircnmstancea  to  prevent  defendant  from  ac- 
lomplisbing  his  purpose.  If  she  did  not  do 
hat  It  is  not  rape."  He  charged  tbat  tbe 
nry  must  find  tbat  penetration  Occurred  or 
here  would  be  no  rape.  Further:  "You 
nnst  find  that  tbe  act  was  by  force  and 
Lgainst  the  will.  It  Is  not  Important  whetta- 
T  that  act  was  committed.  If  It  was  com- 
Qltted,  by  power;  that  Is,  by  strength  or  In 
ome  other  manner.  It  may  have  been  com- 
nltted  because  of  fear.  It  will  be  neces- 
ary  for  you  to  find  tbat  Is  was  committed 
ty  force,  as  far  as  tbe  young  man  Is  con- 
timed,  and  against  tbe  will  of  the  girl— 
■on  must  find  that  she  was  overcome  and 
'Verpowered,  and  that  resistance  must  have 
ontinued  from  the  Inception  to  the  close, 
lecause  If  she  yielded  at  any  time  it  would 
lot  be  rape."  The  court  charged  also  as  to 
vhat  constituted  tbe  offense  of  assault  with 
Dtent  to  commit  the  crime  of  rape:  "It 
rill  be  necessary  for  yon  to  find  that  the  de- 
endant  made  an  assault  upon  this  young  girl, 
ind  actually  Intended  to  use  whatever  force 
vas  necessary  to  accomplish  his  purpose,  and 
f  you  find  that  he  did  that  and  actually  in- 
ended  that  it  would  be  your  duty,  and  you 
vould  be  authorized  in  finding  him  g^lty  of 


an  assault  with  intent  to  commit  the  crime  of 
rape,  If  yon  find  that  he  ought  not  to  be  con- 
Tlcted  of  the  graver  charge."  And  further, 
on  the  same  subject:  "If  you  find  that  he 
made  an  assault,  and  actually  Intended  to 
ose  all  tbe  force  that  was  necessary  irre- 
spective of  anything  that  she  might  do  to  ac- 
complish bis  purpose."  He  further  charged 
that  the  respondent  might  be  found  guilty 
of  an  assault  and  battery  if  he  touched  her 
person  rudely  or  In  an  insolent  manner 
against  her  will.  He  again  repeated  what 
be  had  said  of  the  second  offense  and  added : 
"If  he  touched  her  person  In  a  rude  and  In- 
solent manner  in  furtherance  of  tbat  object 
he  would  be  guilty  of  that  charge."  The 
court  charged  correctly  as  to  the  presump- 
tion of  Innocence,  and  r^eatedly,  that  the 
Jury  must  be  satisfied  upon  all  these  ques- 
tions beyond  a  reasonable  doubt  defining 
what  constituted  such  doubt  We  think  the 
charge  as  to  tbe  parts  objected  to  sufficient- 
ly explicit,  and  that  the  court  fairly  stated 
the  law  of  tbe  case  to  the  Jury.  If  respond- 
ent's counsel  bad  desired  the  court  to  fur- 
ther charge  tbe  Jiiry  as  to  any  particular 
proposition,  it  was  his  duty  to  have  specifical- 
ly called  tbe  attention  of  tbe  court  to  such 
matter.  People  v.  Ezzo,  104  Mich.  341,  62  N. 
W.  407.  It  is  objected  tbat  In  this  case  the 
court  was  In  error  in  charging  tbe  Jury  that 
respondent  might  be  found  guilty  of  an  of- 
fense less  than  the  crime  of  rape.  Tbe  ac- 
tion of  the  court  was  authorized  by  tbe  de- 
cisions of  this  court  People  v.  Miller,  96 
Mich.  118,  66  N.  W.  625,  and  cases  cited; 
People  V.  Abbott,  97  Mich.  484,  66  N.  W.  862, 
87  Am.  St  Rep.  360,  and  cases  cited.  It  Is 
further  claimed  that  the  court  erred  In  bis 
statement  to  the  Jury  with  reference  to  the 
fact  that  respondent  had  not  been  sworn  as 
a  witness.  Tbe  court  said:  "That  is  not  a 
matter  you  have  a  right  to  take  Into  consid- 
eration or  pass  upon  at  all.  He  has  a  right 
to  remain  off  from  tbe  stand  if  be  desired  to 
do  so,  and  there  is  no  Inference  to  be  drawn 
by  you  l>ecause  of  that  fact"  The  authorities 
hold  that  under  statutes  similar  to  tbe  one  in 
this  state,  it  is  not  error  for  the  court  on 
its  own  motion  to  give  such  a  charge.  See 
People  V.  Prevost  (Mich.)  107  N.  W.  716, 
where  the  cases  are  cited  and  distinguished. 
We  do  not  find  any  error  In  tbe  case.  Tbe 
Judgment  of  the  circuit  court  la  affirmed. 


JOHNSON  V.  JOHNSON  et  al. 
(Supreme  Court  of  Michigan.    Sept  20,  1906.) 

1.  IMTOXICATINO    LiQUOBS    —    SALE    TO    INB- 

BBiATES— Death— Civil  Dahages. 

Oomp.  Laws  1^7,  I  6398,  declares  that 
every  person  wbo  shall  be  injured  in  person, 
property,  or  means  of  snpport  by  any  intoxicat- 
ed person  or  by  reason  of  the  intoxication  of  any 
person,  or  by  reason  of  tbe  selling  of  any  In- 
toxicating liqaors  to  any  person,  snail  have  an 
action,  etc.  Held,  that  where  plaintilTs  father 
died  as  the  result  of  intoxication,  but  the  liquor 
furnished   him   by   defendant  J.   did   not  con- 
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tribute  to  the  Intoxication  which  caused  his 
death  nor  to  any  damage  sustained  by  plaintiff, 
she  was  not  injured  by  J.'s  act  In  selling  liquor 
to  decedent,  and  therefore  had  no  cause  of  ac- 
tion  against  him. 

[Ed,  Note. — For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Intoxicating  Liquors,  fl  425,  4S6.] 
2.  ArpKAiy— Prejttdick. 

Where  plaintiff  was  not  entitled  to  recover 
at  all,  she  was  not  prejudiced  by  the  court's 
refusal  to  submit  the  question  of  her  right  to 
exemplary  damages. 

[Ed.  Note.— For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  |  4213.] 

Error  to  Circuit  Court,  Luce  Connty; 
Joseph  H.  Steere,  Judge. 

Action  by  Mary  Johnson,  by  her  next 
friend,  against  Edward  Johnson,  and  others. 
From  a  Judgment  for  defendanta,  plaintiff 
brings  error.    AflSrmed. 

Argued  before  CARPENTER,  C  J.,  and 
McALVAT,  GRANT,  HOOKER,  and  MOORB. 
JJ. 

James  J.  Brown,  for  appellant.  IJ.  H. 
Fead  (Henry  Hoffman,  of  connsel),  for  ap- 
pellees. 

CARPENTER,  C.  J.  Plaintiff  brings  this 
snlt  to  obtain  compensation  for  the  death  of 
her  father,  Charles  Johnson,  which  she  al- 
leges resulted  in  part  from  liquor  furnished 
Iiim  by  defendant  Edward  Johnson.  Olaf 
Johnson  and  Matt  Surrell  are  Joined  as  de- 
fendants because  they  are  sureties  on  the 
bond  given  by  said  Edward.  The  cause  was 
tried  before  Circuit  Judge  Steere  and  a  Jury. 
The  testimony  showed  that  on  the  7tli  of 
April,  1904,  said  Charles  Jotinson,  who  had 
been  on  a  protracted  drunken  spree  at  St 
Ignace^  visited  Newberry,  at  which  place  all 
the  parties  to  this  suit  reside.  There  he 
became  a  guest  at  the  hotel  k^t  by  said 
Edward  Johnson,  and  remained  such  until 
hla  death — occasioned  by  the  excessive  U8« 
of  liquor— April  17,  1904.  During  this  time 
he  had  from  the  employes  at  the  hotel 
one  drink  of  whisky  at  the  bar  (ttils  was 
on  the  8th  of  April),  and  three  drinks  of 
hot  whisky  each  day  from  April  14tb  until 
he  died.  This  hot  whisky  was  furnished 
at  the  direction  of  the  physician  attending 
him  during  his  last  illness.  There  was  evi- 
dence tending  to  prove  tliat  the  liquor  fup> 
nished  by  said  Edward  Johnson  did  not  con- 
tribute to  the  intoxication  which  caused  the 
death,  nor  to  any  damage  sustained  by  plain- 
tiff. The  issue  was  submitted  to  a  Jury  who 
rendered  a  verdict  for  the  defendants. 

Nearly  all  the  grounds  upon  which  plain- 
tiff asks  us  to  reverse  the  Judgment  entered 
on  said  verdict  are  based  upon  the  assump- 
tion that  defendants  are  liable,  though  the 
liquor  furnished  by  said  Edward  Jolinson 
did  not  contribute  to  plaintiff's  damage. 
Tills  assumption  is  unfounded.  The  law 
(section  5398,  Comp.  Laws  1897)  gives 
plaintiff  a  "right  of  action"  when  and  only 
when  she  has  been  "Injured  in  person  or 
property  or  means  of  support,  or  otherwise." 


Plaintiff  also  complains  because  the  trial 
court  did  not  give  her  requests  touching  tbe 
question  of  exemplary  damages.  It  Is  s 
sufficient  answer  to  this  complaint  to  sij 
that  plaintiff  was  not  prejudiced  by  tills  re- 
fusal. The  Jury  having  found  under  proper 
Instructions  that  plaintiff  was  entitled  to  n* 
damages,  could  have  bad  no  occasion  to  con- 
sider tbe  question  of  exonplary  damages. 
No  other  complaint  demands  discussion. 

The  Judgment  is  affirmed. 


JULIUS  KESSLBR  &  CO.  T.  ZAOHARIAS. 

(Supreme  Court  of  Michigan.    Sept.  20,  19&U 

1.  Saibs  —  Tbansfkb  ov  TrtUB  —  Bosdcd 

Wakehousk  Rbceift. 

A  tMnded  warehouse  receipt,  purporting  to 
transfer  whisky  to  a  buyer,  reciting  that  ttiat 
was  stored  in  a  bonded  distillery  warehouse  t 
specified  quantity  of  whisky,  to  be  held  by  the 
seller  on  storage,  and  on  account  of,  and  sub- 
ject to,  tbe  order  of  the  buyer,  delivered  oo 
payment  of  the  United  States  taxes  and  cfaarga 
and  storage,  and  the  payment  of  the  pnrcbiie 
price,  and  on  the  return  of  the  receipt  properly 
indorsed,  and  the  written  order  of  tbe  lioldtr 
thereof,  transfers  the  title  to  the  buyer. 

[EA.  Note. — For  cases  in  point,  see  vol  43, 
Cent.  Dig.  Sales,  |  567.1 

Z  WiTMESSKS  —  TaAnsAcnoNS  with  Dt- 
CXASED  AOENT  OF  Pabtt— ADmsaiBZi-TrT. 
Under  Comp.  Laws  1897,  }  10,212,  pre- 
viding  that  when  an  action  is  proaecnted  iqr  a 
corporation,  defendant  cannot  testify  in  relsticc 
to  matters  had  with  a  deceased  agent  of  tbe 
corporation,  etc.,  a  buyer  sued  for  the  purchas 
price  of  goods  sold  by  a  corporation  through  iis 
salesman,  sluce  deceased  cannot  testify  as  t* 
fraudulent  representations  made  by  him,  in  ef- 
fecting the  sole. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  50. 
Cent.  Dig.  Witnesses,  H  664-«70.1 

8.  Salks— Action  tor  Pbics— Defehsk. 

A  buyer  cannot,  in  an  action  for  tbe  agreed 
price,  sliow  that  the  goods  bought  were  oei 
worth  what  he  promised  to  pay  for  them. 

[Ed.  Note.— For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Sales,  {{  500-S03,  962-968.1 

Error  to  Circuit  Court,  Saginaw  Connty, 
Blmmet  L.  Beach,  Judge. 

Action  by  Julius  Kessier  &  Go.  against 
Henry  J.  Zacharias.  There  was  a  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Argued  before  CARPENTER,  C  J. 
and  McALVAT,  GRANT,  HOOKBR,  and 
MOORE,  JJ. 

Arthur  W.  Ganschow  and  Crane  &  Crane, 
for  appellant  Weadodi,  Purcell  &  Wea- 
dock,  for  appellee. 

CARPENTER,  O.  J.  February  10,  1904.  i 
salesman  of  plaintiff,  an  Illinois  corporatioa 
delivered  to  defendant  a  warehonse  receipt 
purporting  to  transfer  to  him  the  title  rs 
five  barrels  of  whisky.  Ttiis  receipt  is.  ex- 
cept in  names,  date,  and  description  of  dis- 
tillery, an  exact  counterpart  of  that  describ- 
ed In  Kessier  v.  Velo  (Mich.)  106  N.  "W.  TS 
Defendant  thereupon  executed  to  plainti2 
several  promissory  notes  for  tbe  pardnM 
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price  of  Bald  whisky.  This  snlt  was  brought 
upon  one  of  those  promissory  notes.  It  was 
tried  in  the  circuit  court  before  a  Jury,  and 
a  verdict  was  directed  in  plalntUCs  favor. 
Defendant  asks  us  to  reverse  the  verdict 
entered  on  said  judgment 

Defendant's  principal  complaint  relates  to 
the  form  of  the  receipt  delivered  to  bim.  He 
contends  that  It  did  not  transfer  the  title. 
This  contention  Is  answered  by  the  decision  in 
Kessler  v.  Velo,  al>ove  referred  to.  There  we 
held  that  the  delivery  of  the  warebonse  re- 
ceipt did  transfer  the  title. 

It  is  contended  that  the  court  erred  in  re* 
fusing  to  permit  defendant  to  testify  that 
plaintiff's  agent— who  died  before  the  trial 
occurred — ^made  frandalent  representations 
In  effecting  the  sale.  This  ruling  was  correct 
The  death  of  the  agent  made  this  evidence 
Inadmissible.  See  section  10.212;  Comp.  Laws 
1897. 

It  is  also  contended  that  error  was  commltr 
ted  by  the  trial  conrt  In  refusing  to  permit 
defendant  to  show  that  the  whisky  purchased 
by  him  was  not  worth  what  he  promised  to 
pay  for  it.  This  ruling  was  also  correct.  No 
authority  need  be  cited  for  the  proposition 
that  one  is  not  released  from  an  obligation 
to  pay  for  property  merely,  because  he  agreed 
to  pay  too  much  for  It 

No  other  complaint  demands  discussion. 

The  Judgment  is  aflSrmed. 


THROOP  V.  EUSSBIfc 
(Supreme  Ck>iirt  of  Mlchi^ran.    Sept  20,  1006.) 

1.  Limitation  of  Actions— N«w  Pbomisb. 

The  admowledgment  of  a  debt,  in  order  to 
remove  the  bar  of  the  statnte  of  limitations, 
must  contain  an  unqualified  and  direct  admis- 
sion of  a  present  Babslsting  debt  which  the 
party  is  liable  and  willing  to  pay,  and  must  bo 
imaccompanied  by  any  drcumBtances  or  declara- 
tions repelling  the  presumption  of  a  promise  or 
intention  to  jmy. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent  Dig.  Limitation  of  Actions,  H  599,  600.] 

2.  Save— Pbomibe— CoNBTBucTioN- 

Defendant,  who  was  indebted  to  plalntifl 
on  certain  notes  barred  by  limitations,  wrote 
plaintiff  that  the  fact  that  the  notes  were  out- 
lawed need  not  enter  into  the  present  question, 
bnt  that  if  plaintiff  would  take  $1,000  and  sur- 
render the  notes,  defendant  wonld  endeavor  to 
sell  certain  property  and  pay  that  amount  also 
stating  that  he  was  "not  backing  up  or  re- 
pudiating anything."  Held,  that  such  proposi- 
tion was  conditional,  and  insufficient  to  remove 
the  bar  of  the  statute. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  3.3, 
Cent  Dig.  Limitation  of  Actions,  {f  604-600.] 

Error  to  Circuit  Court,  Wayne  County; 
Morse  Rohnert,  Judge. 

Action  by  William  A.  Throop  against  Frank 
P.  Russel.  From  a  Judgment  for  defendant 
plaintiff  brings  error.    Affirmed. 

Argued  before  CARPENTER,  C.  J.,  and  Mc- 
ALVAY,  GRANT,  BLAIR,  and  MOORE,  J  J. 

E.  T.  &  J.  Harvey  Wood,  for  appellant 
Ralph  L.  Aldrich,  for  appellee. 


McALVAY,  3.  Plaintiff  brought  suit  March 
2,  1905,  against  defendant  in  the  Wayne  cir- 
cuit court  upon  three  certain  promissory 
notes  and  interest  at  the  rate  of  7  per  cent., 
made  and  executed  August  13,  1892,  as  fol- 
lows: One  for  $500  due  one  year  after  date; 
one  for  $740  due  two  years  after  date;  and 
one  for  $729  due  three  years  after  data  On 
the  $500  note  there  were  several  indorsements 
of  $10  each,  the  last  of  which  Is  dated  Sep- 
tember 20,  1894.  No  payments  were  made  on 
the  two  other  notes.  Defendant  pleaded  the 
general  issue,  and  gave  notice  of  the  statute 
of  limitations.  It  is  admitted  that  the  notes 
on  their  face  are  barred  by  the  statute.  Ap- 
pellant claimed  that  the  bar  of  the  statute 
had  been  removed  by  new  promises  in  writing 
made  by  defendant  The  notes  and  the  let- 
ters which  were  claimed  to  contain  such  new 
promises  were  offered  In  evidence  by  plaintiff. 
No  evidence  was  offered  by  defendant  The 
trial  Judge  held  that  the  language  of  the 
letters  could  not  be  construed  as  amounting 
to  an  acknowledgment  of  Indebtedness  and  a 
new  promise  to  pay,  and  instructed  a  verdict 
for  defendant 

The  only  question  in  the  case  Is  whether 
the  court  erred  in  his  constmcUon  of  the 
letters,  and  In  directing  a  verdict  Plain- 
tiff lived  in  Toledo  and  defendant  in  Detroit 
The  notes  were  given  in  settlement  between 
them  of  a  certain  business  venture  In  which 
they  had  been  engaged.  The  correspondence 
upon  which  plaintiff  relies  was  had  between 
them  In  October,  1902. 

Plaintiff  wrote  defendant  October  7th: 
"Kindly  get  me  the  abstract  on  those  lots  of 
mine  as  soon  as  possible  and  give  It  to  Mr. 
Wood.  I  may  be  able  to  get  the  money  I 
want  on  them  here,  and  if  so  will  want  the 
abstract  Do  not  give  up  trying  to  get  for 
me  in  Detroit  as  I  may  fall  down  on  it  here. 
I  am  counting  on  yonr  paying  the  $500  on 
the  first  of  Nov.  as  I'll  have  to  have  It  or 
will  not  be  able  to  do  as  I  want  to." 

Defendant  answered  October  14th:  "I 
will  have  the  abstract  out  of  Burton's  office 
and  will  deliver  to  Mr.  Wood.  Please  let 
me  know  whether  or  not  yon  have  the  loan. 
I  do  not  like  to  ask  people  to  loan  money 
when  I  do  not  know  whether  or  not  the  loan 
will  be  needed.  I  am  working  hard;  nest 
week  will  have  auction  sale  that  I  am  cer- 
tain will  give  me  money  to  pay  you.  I  have 
made  money  all  year,  but  it  is  hard  to  get 
cash  when  I  want  it  Will  write  you  again 
In  a  few  days." 

Plaintiff  wrote  again  October  16th :  "Yours 
of  the  14th,  Inst  received,  and  In  reply  will 
say  that  I  have  not  been  able  to  make  the 
loan  here  as  X  hoped  when  I  wrote  you  be- 
fore, so  leave  It  to  yon  to  get  it  for  me,  and 
I  hope  you  will  be  able  to  get  more  than 
$500.00  on  the  lots  as  I  need  the  money. 
I  send  the  deed  to  Mr.  Wood  the  first  of  the 
week.  •  •  *  I  think  I  told  you  that  I 
must  have  the  money  by  Nov.  1st  or  If  s  all 
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off  with  me,  80  keep  thinga  stirred  ap  and 
be  Johnny  on  the  spot" 

Defendant  wrote  October  27th :  "I  suppose 
you  have  wondered  why  I  did  not  answer 
year  last  letter.  I  waited  because  I  wanted 
to  know  Just  what  I  could  do.  I  have  bent 
all  my  work  to  get  money  for  yon,  and  It  was 
not  till  to-day  that  I  was  sure.  I  will  be 
able  to  send  you  $500.00  for  myself  on  the 
1st,  and  I  have  no  doubt  I  will  be  able  to  se- 
cure you  $500  on  the  lots.    •    •    •  " 

Defendant  wrote  again  October  29th: 
"Now  In  regard  to  our  matter.  Yesterday  I 
was  offered  cash  for  a  piece  of  property  here 
that  I  had  not  figured  on  selling  till  next 
year  in  the  spring  or  summer.  The  offer 
Is  about  $1,500  less  than  I  had  figured  on 
getting,  but  I  want  to  get  cleared  up  and  I 
thought  yon  would  be  willing  to  help.  You 
will,  of  course,  remember  the  nature  of 
the  deal.  *  •  •  I  agreed  to  take  entire 
responsibility  for  everything  and  Included  in 
the  notes  even  salary  to  you  for  the  time 
we  were  together.  Of  the  Toledo  lots  every- 
thing that  I  received  went  to  clear  up  the  in- 
debtedness, and  I  still  have  $600  to  pay. 
Shonld  I  pay  the  notes  on  the  basis  you  pro- 
posed, I  8lu>uld  be  out  on  the  deal  altogether 
about  $5,000  In  cash,  more  or  less,  and  you 
would  have  had  a  much  better  Investment  fOr 
your  money  than  if  it  had  been  in  the  bank. 
As  I  look  b&dk.  at  it,  the  division  of  loss  does 
not  seem  proper.  Of  course  you  have  my 
notes.  I  think  they  are  outlawed,  but  that 
question  need  not  enter  Into  the  matter.  If 
you  will  say  that  yon  will  take  $1,000  now 
and  give  me  back  the  notes  I  wii  endeavor 
to  make  sale  I  spoke  of  in  first  part  of  let- 
ter. If  you  do  so  and  In  tlie  future  yon 
need  any  money  I  will  endeavor  to  give  it  to 
yon.  In  thinking  this  over  try  to  put 
yourself  In  my  place.  Remember  I  am  not 
backing  up  or  repudiating  anything.  In  any 
way  of  looking  at  it  I  cannot  but  think  I 
made  a  mistake  of  inexperience  and  youth 
in  giving  the  notes.  Now  that  I  am  older 
and  see  that  others  do  not  use  me  that  way 
I  feel  that  I  have  a  right  to  endeavor  to 
lighten  my  burden." 

Plaintiff  answered  this  letter  November 
8d :  "  •  •  *  I  was  very  much  surprlseu 
when  I  read  your  proposition,  and  I  do  not 
feel  that  I  can  accept  it  These  notes  have 
been  running  a  long  time  and  you  have  not 
paid  anything  on  them  and  it  has  been  very 
hard  for  me,  as  I  have  needed  the  money  but  I 
have  not  pushed  you,  and  I  feel  that  I  have 
done  all  I  can.  I  made  you  a  good  offer  in 
Detroit  and  you  accepted  it,  and  that  more 
than  took  off  the  item  of  salary  which  was 
$240  only.  I  hope  you  will  get  the  money 
for  me  on  my  lots,  and  also  send  me  the 
agreed  $500  on  the  notes  at  once  as  I  am 
waiting  for  it,  before  I  can  do  anytliing  here, 
and  I  agreed  to  make  good  Nov.  1." 

In  the  foregoing  letters  of  defendant  every- 
thing is  given  which  bears  upon  the  notes 
in  question.    Letters  written  by  plaintiff  are 


given  because  he  claims  that  as  part  of  the 
corresi)ondence  they  are  material.  Tbese  are 
the  writings  which  plaintiff  claims  amonat  to 
a  new  promise  on  the  part  of  defendant.  In 
bis  brief  plaintiff  fairly  and  clearly  states 
the  proposition  before  us  in  this  case.  '*riie 
question  then  is:  Has  Mr.  Rnssel  in  his  let- 
ters to  Mr.  Throop  made  such  new  promiaea 
as  to  constitute  an  acknowledgment  of  the 
debt  sufllcient  to  remove  the  bar  of  the  stat- 
ute and  revive  the  debt  for  six  years  from  tbt 
date  of  such  letters?  "  In  this  state  the  law 
Is  well  settled  as  to  what  constitutes  a  new 
promise  In  writing  sufficient  to  remove  the 
bar  of  the  statute.  This  court  haa  said: 
"Wherever  a  new  promise  is  set  up  to  take 
the  case  out  of  the  statute  of  limltationa,  it 
ought  to  be  proved  in  a  clear  and  explicit 
manner  either  expressly  or  in  such  unquali- 
fied acknowledgment  as  authorizes  its  impli- 
cation." •  •  •  "And  although  it  la  held 
no  set  form  of  words  is  requisite  to  constitute 
a  sufilclent  acknowledgment,  and  that  It  may 
be  inferred  from  facts  without  worda;  yet 
the  acknowledgment  ought  to  contain  an  un- 
qualified and  direct  admission  of  a  prcaent 
subsisting  debt  which  the  party  is  liable  and 
willing  to  pay  and  t>e  unaccompanied  by  any 
circumstances  or  declarations  whicb  repei 
the  presumption  of  a  promise  or  intention  to 
pay."  Ten  Eyck  v.  Wing,  1  Mich.  40,  and 
cases  dted.  This  is  the  leading  Michigan 
case  and  the  learned  Judge  In  the  able  oirin- 
ion  cites  and  digests  the  leading  English  and 
American  authorities.  This  case  has  been 
accepted  as  the  law  in  this  state  upon  this 
question. 

In  the  case  at  bar  the  writings  of  defend- 
ant relied  upon  as  a  sufficient  acknowledg- 
ment to  create  a  new  promise  are  all  set  forth 
above.  The  letters  from  plaintiff  which  are 
given  in  this  opinion,  and  to  which  the  let- 
ters of  defendant  are  answers,  make  no  direct 
mention  of  the  notes  in  question  except  the 
last  one  in  answer  to  the  proposition  of 
settlement  The  letter  of  October  29th,  writ- 
ten by  defendant  Is  the  one  upon  which 
plaintiff  places  most  reliance.  The  entire 
part  material  to  the  case  has  been  quoted. 
Defendant  in  portions  not  necessary  to  give 
in  this  opinion  states  how  the  Indebtedness 
on  the  notes  arose,  and  bis  present  financial 
condition.  He  says:  "Of  course  you  have 
my  notes.  I  think  they  are  outlawed,  but 
that  question  need  not  enter  into  the  matter. 
If  you  say  you  will  take  $1,000.00  now  and 
give  me  back  my  notes  I  will  endeavor  to 
make  sale  I  spoke  of  in  first  part  of  letter. 
If  yon  do  so,  and  in  the  future  need  any  mon- 
ey I  will  endeavor  to  give  it  to  you.  In 
thinking  this  over  put  yourself  in  my  place, 
remember  I  am  not  backing  up  or  repudiating 
anything."  We  construe  this  to  be  a  propo- 
sition by  defendant,  who  knew  the  notes 
were  outlawed,  that  if  the  plaintiff  would 
surrender  them  he  would  pay  him  $1,000. 
To  this  proposition  plaintiff  replied:  "I  was 
very  much  surprised  when  I  read  your  prop- 
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osltlon  and  I  do  not  feel  that  I  can  accept  It." 
The  proposition  waa  conditional,  It  contains  no 
promises  to  pay  tinless  the  condition  was  ac- 
cepted, and  we  do  not  construe  It  as  a  waiver 
of  the  right  to  rely  upon  the  defense  of  the 
statute.  In  the  case  of  Rnmsey  t.  Settle's 
Bstate,  lao  Mich.  373,  79  N.  W.  579,  relied 
npon  by  plaintiff,  and  In  which  this  court 
held  that  the  letters  of  decedent  contained  a 
new  acknowledgement  and  promise  to  pay  the 
letters  state  "I  will  say  this,  that  every  cent 
1  owe  you  will  be  paid,"  and,  "•  •  • 
and  I  owe  yoa  Now  I  want  to  fix  your  mat- 
ter up  some  way;  that  is,  give  you  a  new 
note,  or  if  you  think  a  note  worthless,  what 
will  you  take  In  cash  and  balance  all  I  owe 
you?"  It  will  be  noticed  that  in  the  first 
letter  written  l>efore  any  of  the  notes  were 
outlawed,  there  is  an  explicit  acknowledg- 
ment of  the  indebtedness  and  a  promise  to 
pay,  which  the  court  held  would  prevent  the 
running  of  the  statute  for  six  years  thereaft- 
er, and  ttie  second  letter  written  two  years 
before  that  time  expired  was  to  the  same 
effect  and  operated  in  the  same  way.  It  will 
be  seen  that  Bumsey  y.  Settle's  Estate,  su- 
pra, is  easily  distinguishable  from  the  case  at 
bar.  In  the  case  of  Halladay  t.  Weeks,  127 
Mich.  863,  86  N.  W.  799,  the  promise  was 
held  to  be  a  conditional  one  and  not  sufflclent 
to  comply  with  the  statute. 

Our  conclusion  is  that  the  circuit  Judge 
was  right  in  holding  that  under  the  decisions 
tbe  evidence  offered  was  not  such  an  ac- 
knowledgment of  the  indebtedness  that  a 
promise  to  pay  could  be  Inferred  therefrom. 

The  Judgment  la  affirmed. 


MILLEB   T.    VILLAGB    OF   BIBMING- 

HAM. 

(Supreme  Ck>urt  of  Michigan.    Sept.  20,  1906.) 

1.  Municipal  Corporations  —  Injubt  raou 
Sidewalks— Notice  of  Claim. 

Comp.  Laws  1897,  {  2775,  requiring,  as  a 
condition  to  liability  of  a  village  for  Inlary  to 
a  person  from  a  defective  sidewalk,  that  he 
serve  on  its  clerk  a  notice  setting  forth  sub- 
stantially "the  extent  of  such  injury  as  far  as 
the  same  has  become  known,"  is  not  satisfied 
by  the  statement  that  plaintiff  was  tripped  and 
thrown  violently  on  said  sidewalk  by  reason 
of  its  l>eing  out  of  repair,  whereby  she  sustained 
personal  injuries  for  which  she  intends  to  hold 
said  village  responsible  in  the  amount  of  $500 ; 
and  that  she  has  suffered  continually  since  the 
injury  and  believes  she  will  continue  to  suffer 
great  pain  and  inconvenience  as  a  result  of  the 
Injury. 

[Ed.  Note.— For  cases  In  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  IS  1701, 
1702.1 

2.  Saub— Failube  to  Qive  Noticb— Revival 
OF  Right  of  ActioiN. 

Plaintiff's  right  of  action  against  a  village 
for  injury  from  a  defective  sidewalk  having  ex- 
pired by  reason  of  her  not  having  served  on  the 
clerk  <n  tbe  village,  within  GO  days  of  the  ac- 
cident, a  notice  setting  forth  the  extent  of  the 
injury,  without  which  Comp.  Laws  1897,  t  2775, 
provides  that  the  village  shall  not  be  liable,  no 


rabaequent  act  of  the  village  council  can  operate 
as  a  waiver  or  estoppel,  so  as  to  revive  the 
canse  of  action.  It  being  for  a  tort. 

[Ed.  Note. — For  cases  in  point,  see  vol  86, 
Cent  Dig.  Municipal  Corporations,  |  1700.] 

Error  to  Circuit  Court,  Oakland  County; 
George  W.   Smith,  Judge. 

Action  by  Arabella  A.  Miller  against  the 
village  of  Birmingham.  Judgment  for  plain- 
tiff. Defendant  brings  error.  Reversed  and 
new  trial  granted. 

Argued  before  GARPBNTBR,  O.  J.,  and 
McALVAX,  BLAIB,  OSTRANDBR,  and 
MOORB,  JJ. 

Albert  P.  Jacobs,  for  appellant.  Oeorge 
"W.  Safford,  for  appellee. 

• 

McAIiVAT,  J,  Plaintiff  recovered  in  a  suit 
for  personal  Injuries  received  from  a  fall 
caused  by  a  defective  sidewalk.  The  In- 
Jury  occurred  while  she  was  walking  upon 
a  sidewalk  along  a  street  of  defendant  vil- 
lage, which  sidewalk  she  claims  defendant 
negligently  allowed  to  remain  out  of  repair. 
A  loose  plank  tripped  her  and  caused  her 
to  fall,  which,  as  she  claims,  severely  and 
permanently  Injured  her  left  arm.  Within 
the  60  days  provided  by  law  she  filed  a  no- 
tice of  her  claim  with  tbe  proper  officer. 
It  was  referred  to  the  committee  on  claims 
which  afterwards  reported  to  the  council 
without  any  recommendation,  and  at  a  later 
regular  meeting  the  claim  was  rejected. 
She  recovered  a  Judgment  for  $1,000.  De- 
fendant asks  this  court  to  set  aside  said 
Judgment  on  account  of  errors  committed  up- 
on tbe  trial,  which  was  bad  before  a  Jury. 

It  is  Insisted  that  tbe  notice  of  the  claim 
against  defendant  on  account  of  this  injury 
was  defective  in  that  It  did  not  conform  to 
the  provisions  of  the  statute.  As  to  what 
■ueh  notice  shall  contain,  section  2775,  Comp. 
Lawa  1897  provides:  "Which  notice  shall 
set  forth  substantially  •  •  •  the  extent 
of  such  Injury  as  far  as  the  same  has  be- 
come known.  •  •  •••  The  notice  as  to 
tbe  Injury,  which  was  given  defendant,  states 
as  follows:  "Was  tripped  and  thrown  vio- 
lently on  said  sidewalk  by  reason  of  said 
sidewalk  being  then  and  there  out  of  repair 
and  not  in  a  condition  reasonably  safe  fo'r 
travel  whereby  tbe  undersigned  sustained 
personal  Injuries,  and  for  which  she  Intends 
to  bold  said  village  of  Birmingham  respon- 
sible in  the  amount  of  |5,000."  We  do  not 
think  that  this  notice  substantially  sets  forth 
the  extent  of  such  injury  as  far  as  it  had 
become  known.  Nor  does  tbe  affidavit  re- 
quired by  law,  which  accopipanled  the  notice. 
If  it  can  be  considered  as  part  of  It,  In  stat- 
ing "that  she  has  suffered  continually  since 
the  Injury  referred  to  in  the  within  claim 
and  verily  believes  she  will  henceforth  con- 
tinue to  suffer  great  pain  and  inconvenience 
as  a  direct  result  of  said  Injury,"  make  the 
notice  sufficient.  The  notice  should  be  suffi- 
ciently specific  to  give  the  municipality  In- 
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formation  as  to  what  the  injury  complained 
of  was. 

By  assignments  of  error,  based  upon  the  re- 
fusal of  requests  to  charge,  defendant  raises 
the  question  as  to  whether  the  court  ought 
not  to  hare  held  this  notice  defective;  that 
no  proper  claim  had  been  presented  to  the 
village  council  within  the  statutory  period, 
and  instructed  a  verdict  for  the  defendant 

The  accident  occurred  December  10,  1000. 
The  notice  of  the  claim  was  filed  February 
8,  1901,  being  the  sixtieth  day  after  the 
accident  It  was  referred  to  the  committee 
on  claims  February  11,  1001.  After  a  meet- 
ing with  the  committee  and  discussing  mat- 
ters of  settlement  with  plaintiff,  a  report 
was  made  and  the  claim  finally  rejected 
April  8,  1901.'  It  is  claimed  that  this  action 
of  the- council  amounted  to  a  waiver  of  the 
defects  in  the  notice.  The  question,  then. 
Is  whether  the  limitation  within  which  a 
claim  as  required  by  the  statute  must  t>e 
presented,  having  expired,  any  action  of  the 
council  afterwards  taken  could  operate  as  a 
waiver  or  estoppel.  In  Holtham  v.  City  of 
Detroit,  136  Mich.  17,  98  N.  W.  764,  this 
court  said:  "An  action  of  tort,  once  barred 
by  the  statute  of  limitations,  cannot,  like  an 
action  arising  out  of  contract,  be  revived 
by  either  an  express  or  Implied  agreement," 
citing  Renaclcowsky  v.  Board  of  Water  Com- 
missioners, 122  Mich.  613,  81  N.  W.  581;  Van 
Auken  T.  City  of  Adrian,  135  Mich.  534,  98  N. 
W.  15.  In  Holtham  v.  Deti-oit,  supra,  it  was 
recognized  that  defendant  might  l>e  estopped 
from  setting  up  the  statute  of  limitation  by 
conduct  before  the  claim  is  barred.  Plalntlfl 
relies  upon  some  of  the  cases  cited  by  the 
court  in  support  of  this  last  proposition.  All 
of  these  cases  but  one  can  be  distinguished 
from  the  case  at  bar.  In  Grlswold  v.  Ludlng- 
ton,  116  Mich.  401,  74  N.  W.  663,  the  claim 
was  filed  on  the  fifty-ninth  day,  and  It  does 
not  appear  that  any  action  was  taken  by  the 
council  before  the  expiration  of  the  60  days. 
The  bearing  of  this  fact  upon  the  case  was 
not  discussed.  The  case  is  therefore  not 
binding  authority  upon  the  question  under 
discussion.  Atwood  v.  Mayor  (Mich.)  104 
N.  W.  649;  Moinet  v.  Bumham  (Mich.)  106 
N.  W.  1126. 

This  case  must  be  ruled  by  Holtham  ▼. 
Detroit,  supra.  The  right  of  action  having 
expired  before  defendant  took  any  steps  in 
the  matter,  whatever  may  have  been  done 
later  could  not  revive  it  A  verdict  should 
have  l>een  directed  for  defendant  as  request- 
ed. It  will  not  be  necessary  to  consider 
other  errors  assigned. 

The  judgment  of  the  circuit  Court  Is  re- 
ersed,  and  a  new  trial  granted. 


NICHOLS  V.  PBRE  MARQUB3TTB  B.   CO. 

(Supreme  Court  of  Michigan.    Sept  20,  1906.) 

1.  Master  awd  Servant— Injuries  to  Serv- 
ant—Pijices  FOR  Work— BviDENcK. 

In  an  action  for  injuries  to  a  servant  ow- 
ing to  the  breaking  of  a  round  of  a  wooden 


ladder  on  a  railroad  water  tanK,  there  was  no 
evidence  that  the  ladder  was  unsafe  originally, 
and  while  it  was  shown  to  ttave  been  in  nae 
for  al)out  12  years,  there  was  no  evidence  as  ^ 
the  nature  of  the  wood  used,  or  how  fast  it 
would  decay.  The  defect  the  rotting  of  wood, 
was  not  visible,  and  it  appeared  that  a  foronaa 
of  water  service  had  inspected  the  ladder  6 
months  liefbre  the  accident  and  found  no  defect 
and  that  such  inspection  was  according  to  de- 
fendant's custom.  Held,  that  no  negligence  was 
shown. 

[Ed.  Note. — For  cases  In  point,  see  toL  34, 
Cent  Dig.  Master  and  Servant  H  QSZ-SG&J 

Z  Sauk— QuESTioR  fos  Jubt. 

In  an  action  for  injuries  to  a  servant  owing 
to  the  breaking  of  a  round  in  a  ladder  on  a  rail- 
road water  tank,  hHd,  that  the  question  wfaeth- 
er  the  defect  in  the  ladder  was  obvians  or  dis- 
coverable by  the  ordinary  care  required  of  one 
using  f&e  ladder,  was  for  the  jnry. 

[lid.  Note. — For  cases  in  point  see  toL  3^ 
Cent.  Dig.  Master  and  Servant  i  1112.] 

3.  Saxk  —  Detkotivk  Afplianoss  —  IH8FH> 

TiON— Duty  o»  Master. 

A  35  foot  wooden  ladder  attached  to  a  rail- 
road water  tank  and  onlv  oocasionaliy  naed  by 
a  servant  is  not  a  common  tool  or  appliance, 
within  the  meaning  of  the  rule  exempting  die 
master  from  the  duty  to  inspect  such  appliance* 
on  the  presumption  that  those  nsing  them  win. 
and  should,  first  discover  defects. 

[Ed.  Note. — For  cases  in  point  see  toL  34, 
Cent  Dig.  Master  and  Servant  ({  235-242.] 

Error  to  Circuit  Court,  Ingham  CSponty; 
Howard  Wiest,  Judge. 

Action  by  Jeremiah  Nichols  against  the 
Pere  Marquette  Railroad  Company.  Judg- 
ment In  favor  of  plaintiff,  and  defendr 
ant  brings  error.  Reversed,  and  new  trial 
granted. 

A  water  tank  belonging  to  defendant  com- 
pany, located  at  Fowlervllle,  was  reached  by 
a  vertical  ladder  about  35  feet  long,  leading 
from    the    ground,    fastened    to    the     tank 
There  was  a  steam  pumping  station   cent- 
nected  with  the  tank,  and  on  the  tank  an 
indicator   designed   to   show   the   depth  of 
the  water  therein.    Plaintiff  Is  an  enslneer 
by  profession,  and  for  a  number  of   years 
had  been  employed  by  defendant  at  dilTerent 
times,  and  had  been  in  charge  of  such  plants 
at  various  points  along  the  road,  including 
the  plant   at  Fowlerviila    On   January   2, 
1904,  he  was  sent  to  fill  the  tank  at  Fowler- 
vllle,   taking   the   place   there  of  one    Mc- 
Cormlck,  who  was  ill.    On  the  morning  of  the 
8d  of  January,  plaintiff  discovered  that  the 
indicator,   on   account  of   an   accumulation 
of  ice,  was  not  in  good  order,  and  he  went 
up  the  ladder  for  the  purpose  of  learning 
how   much  water  there  was   in  the   tank. 
The  next  day,  January  4th,  he  went  again 
to  Fowlervllle,  from  Williamston,  where  he 
lived,  to  fill  the  tank,  and  again  dlmtted  the 
ladder  to  ascertain  the  state  of  the  water. 
When   he   descended  the  ladder,  a  slat  or 
rung  of  the  ladder  gave  way,  and  he  fell 
to  the  ground.    He  sustained  injuries,  and 
brought  this  suit    There  was  a  verdict  and 
judgment  in  his  favor.    In  this  court,  it  Is 
contended  that  the  circuit  judge  should  have 
directed  a  verdict  for  defendant  (as  he  was 
requested  to   do)   because   (1)  the  plalntilt 
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failed  to  make  ont  a  case  of  negligence  on 
tlie  part  of  the  defendant;  (2)  tbe  undlspnt* 
ed  testimony  sbows  that  tbe  defect,  tbe 
cause  of  the  Injnry,  was  a  risk  of  tbe  em- 
ployment, assumed  by  the  plaintiff. 

It  Is  not  alleged  that  the  ladder  was  misafe 
'^taen   constructed,   and   tbe  Jury   was  told 
ttiat   the  original  construction  was  proper, 
and   that  the   claim   of  plaintfif  was  that 
It  -was  not  kept  In  reasonable  repair  and  that 
reasonable,   suitable  Inspection  would  have 
disclosed  the  need  of  repair.    Defendant's 
foreman    of    water    service    Inspected    the 
pumping  station  at  Fowlerrllle  July  2,  1903. 
Be  testified:    "I  ascended  the  ladder,  and 
tried   the  rounds  as   I   went  up  and  also 
sounded  for  defective  places   which   might 
not  be  visible,  sometimes  in  old  ladders  and 
buildings,  sometimes  tbe  paint  covers  over 
and  makes  a  coating  and  that  might  be  hol- 
low inside,  and  still  not  visible  to  tbe  eye, 
in  such  cases  we  sound  them  to  see  if  we  can 
find  any  defects.    Q.  After  making  that  in- 
spection, what  was  your  opinion  as  to  tbe 
condition  of  that  ladder?    A.  That  the  lad- 
der was  safe." 

On  cross-examination,  be  testified  that  the 
ladder  was  not  pew,  but  he  did  not  know  how 
old    it  was.     (It   was   constructed   of   side 
timbers  5%  by  1%   Inches  In  size,   set  18 
inches  apart,  fastened  to  the  tank,  and  on  tbe 
onter  narrow  face  of  each  timber  notches 
or  gains  %  inch  deep  and  8  Inches  wide 
were  cnt    In  these  gains,  the  slats  or  rungs 
2%  inches  wide  and  %  incb  thick  were  nail- 
ed.)    He  further  testified:    "Q.  And  wasnt 
even  gained  in  the  full  width  tbe  full  thick- 
ness of  the  slats,  was  It?    A.  Hardly,  nearly 
so.    Q.  A   man   In   climbing  up   that  ladder 
taking  hold  of  the  slats,  It  would  throw  his 
whole  weight  they  would  be  pulling  ofT  all 
the  time?    A.  Yes,  sir.    Q.  In  other  words, 
It  would  be  Just  the  opposite  of  a  leaning 
ladder  where  be  would  be  pushing  down  np- 
on  It?    A.  There  would  be  a  difference  there. 
Q.  Now,  the  only  examination  yon  made  was 
to  look  at  it  and  climb  up  it  and  tap  it, 
what  did  yon  tap  it  with?    A.  I  tapped  It 
with — I  could  not  say  what  I  used  at  that 
time,  a  hammer,  I  think.    Q.  Yon  recognize 
the  fact  that  timber  and  ladders  exposed  are 
liable  to  get  ont  of  order,  don't  you?    A. 
Yes,  sir.    Q.  They  are  apt  to  get  old?    A. 
Yes,    sir.    Q.  Tbe    weather    affects    tbem? 
A.  Yes,  sir.    Q.  They  become  rotten  you  say 
where  yon  cannot  see  them?    A.  Yes,   sir. 
Q.  And  that  Is  tbe  reason  you  tap  them  be- 
cause they   conceal    rots?    A.  Yes,    sir.    Q. 
Now  a  ladder  of  this  kind  is  more  liable 
to  get  rotted  inside  of  the  gains,  than  any- 
where else.  Isn't  it;    there  is  a  crack  there 
where  the  water  runs  In,  it  is  more  liable 
to  rot  there  than  anywhere  else,  ain't  it? 
A.  I  think  so.    Q.  And  If  a  ladder  of  that 
kind  standing  perpendicular  and  with  nails 
of  this  kind  should  become  rotten  inside  of 
tbe  gains  there  would  be  more  liability  of 
tbe  slats  pulling  off  if  a  man  wanted  to  climb 


it,  wonldnt  tbere?  A.  If  tbe  ladder  is  old 
»tongh  and  it  gets  rotten  enough  it  will  cer- 
tainly pull  off." 

The  defendant's  Inspector  of  buildings  in- 
spected the  tank  and  ladder  June  1,  1903, 
going  up  the  ladder  to  tbe  top  of  tbe  tank, 
taking  bold  of  and  using  each  one  of  the 
rungs.  He  was  at  the  time  at  Fowlervllle 
to  examine  a  sidewalk,  and  took  occasion  to 
go  over  the  water  tank.  He  fonnd  tbe  lad- 
der in  good  condition,  and  did  not  find  any 
of  the  rungs  of  the  ladder  in  any  way  loosen- 
ed. The  slat  which  gave  way  was  shown  to 
Iiim,  and  the  following  testimony  was  given : 
"Q.  Did  yon  notice  these  slats  were  simply 
held  by  nails?  A.  Yes,  sir.  Q.  That  a  man 
climbing  and  having  bold  of  the  slats  would 
be  pretty  apt  to  fall  if  tbe  nails  gave  way? 
A.  Yes,  sir.  Therenpon  counsel  for  plain- 
tiff banded  witness  the  slat,  exhibit  1,  wtiicfa 
gave  way  with  the  plaintiff,  and  continued 
the  cross-examination  as  follows:  Q.  What 
would  yon  say  about  the  safety  of  that  sort 
of  a  slat,  look  at  tbe  holes  and  nails?  A. 
The  slat  looks  all  right  Q.  It  looks  all  right 
to  you  as  a  safe  slat,  held  by  nails?  A. 
No;  not  very,  no,  sir.  Q.  Did  yon  observe 
that  It  was  not  saife  at  the  time  yon  investi- 
gated? A.  No,  sir;  tbe  slat  was  fastened 
on  with  nails,  of  course.  Q.  Would  yon  say 
tbat  was  an  old  defect  of  long  standing? 
A.  No,  sir;  part  of  tbe  slat  Is  rotten,  a  part 
sound.  Q.  Yon  tbink  It  Is  recent?  A.  In 
tbe  last  year  or  so  when  It  was  on  there. 
Q.  Ob,  within  the  last  year  or  so  when  It 
was  on  tbe  ladder,  then  would  you  say  that 
defect  existed  at  tbe  time  you  tested  it? 
A.  I  cannot  say.  Q.  What  would  be  your 
opinion  as  an  expert  in  wood?  A.  That  it 
was  defective." 

Tbe  witness,  McCormlck,  who  had  been  in 
charge  of  tbe  pumping  station,  testified  that 
he  used  the  ladder  in  the  latter  part  of 
DecemDer,  1903,  because  tbe  Indicator  was 
frozen  apd  discovered,  about  December  18tb 
that  the  first  slat  below  the  platform  on 
which  tbe  tank  rested  was  loose  at  one  end. 
"I  noticed  It  when  I  went  up;  I  caught  It 
with  my  left  hand,  and  it  kind  of  give,  and 
I  noticed  it  was  loose."  He  Intended  to  re- 
pair it  bnt  forgot  it  He  did  not  repair  It, 
or  report  it  It  was  this  slat  which  plaintiff 
pulled  out  A  son  of  plaintiff  testified  tbat 
two  days  after  bis  father  was  Injured  he 
was  employed  by  defendant  to  take  his  fa- 
ther's place  as  pumper ;  tbat  be  examined  the 
ladder,  and  discovered  that  the  nails  which 
held  tbe  slat  bad  pulled  ont  of  tbe  timber 
on  the  west  side  of  tbe  ladder  where  there 
was  a  spot  of  decayed  wood  an  Incb  long 
and  three-quarters  of  an  tncb  wide.  In  the 
center  of  the  timber;  tbat  when  the  slat 
was  up,  the  decayed  portion  was  behind 
th6  slat ;  tbat  with  this  exception  the  ladder 
looked  all  right  There  was  testimony  tend- 
ing to  show  that  tbe  ladder  had  been  In 
position  for  from  12  to  15  years.  I  find  no 
evidence   of  periodical    Inspection   of   such 
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property  or  of  any  rale  of  the  company  npon 
the  subject  There  Is  evidence  of  saperrl' 
slon,  by  the  foreman  of  the  water  service 
whose  duty  It  Is  to  see  that  the  water  tanks 
and  pnmpe  are  In  condition,  by  the  car- 
penters who  Inspect  all  plants,  by  the  su- 
pervisor of  buildings  who  loolcs  after  the 
maintenance  of  all  buildings,  water  stations 
and  coal  trestles.  It  does  appear  that  the 
man  In  charge  of  a  pumping  plant  Is  required 
to  report,  and,  If  be  can,  repair,  breakages. 
PlalntilT  had  at  one  time  been  in  charge  of 
the  plant  at  Fowlervllle,  but  had  never  used 
the  ladder.  It  was  his  opinion  and  his 
knowledge  so  far  as  he  had  knowledge  that 
the  ladder  from  which  he  fell  had  been  main- 
tained for  upwards  of  12  years.  He  had 
worked  at  carpenter  work  for  many  years, 
and  knew  the  effects  of  the  weather  upon 
timber.  There  is  also  this  testimony  of  the 
witness  McCormlck :  "The  first  time  I  went 
up  I  was  very  careful  about  the  ladder. 
It  was  a  little  shaky  and  it  Is  quite  a  little 
ways  for  a  man  of  my  age  to  go  up  there." 
And  the  defendant's  inspector  of  buildings 
when  he  taispected  the  ladder  In  the  summer 
discovered  that  It  had  been  loosened  from 
the  tank  and  refastened  by  using  wire  around 
the  tops  of  the  timbers  and  over  the  roof. 
He  did  not  repair  it 

Argued  before  CARPENTER,  O.  J.,  and 
McALVAY,  BLAIR,  OSTBANDEB,  and 
HOOKER,  JJ. 

F.  W.  Stevens  (Thomas,  Cummins  ft  Nich- 
ols, of  counsel),  for  appellant  Trask  & 
Oalms  (Person  ft  Person,  of  counsel),  for 
appellee. 

OSTRANDEB,  J.  (after  stating  the  facts). 
1.  Does  the  testimony  to  which  reference  has 
been  made  present  a  question  of  law  or  of 
fact  npon  the  subject  of  the  negligence  of 
defendant?  It  is  assumed  that  the  plaintifT 
in  rendering  proper  service  to  defendant  was 
required  to  use  the  ladder.  The  ladder  was 
an  instrument  of  such  service,  provided  by 
the  master.  The  law  requires  that  the  mas- 
ter shall  ose  ordinary  care  and  diligence  to 
provide  safe  Instruments  of  service.  When, 
as  in  this  case,  such  care  is  originally  ex- 
ercised and  the  default  charged  is  in  main- 
tenance, it  must,  generally,  be  made  to  ap- 
pear that  the  master  had  actual  or  con- 
structive notice  of  the  particular  defect  com- 
plained of.  The  master  is  held  generally 
to  have  constructive  notice  of  whatever  or- 
dinary care  and  diligence  would  discover. 
He, is  not  liable  to  a  servant  for  defects  of 
which  he  had  no  notice  and  which  ordinary 
care  would  not  discover.  It  Is  not  claimed 
that  the  defendant  had  actual  notice  of  the 
particular  defect.  So  far  then  as  the  defend- 
ant's negligence  is  concerned,  plaintiff's  cajse 
rests  upon  the  theory  of  a  constructive  notice 
and  this  upon  the  failure  to  properly  inspect 
or  to  inspect  at  proper  intervals  of  time. 
The  case  Is  even  narrower.    It  is  not  claimed 


by  plaintiff  that  in  July,  IflOS,  the  p«utlcalar 
defect  was  obvious.  Indeed,  It  is  denied  thit 
there  was  an  obvious  defect  when  plaintiff 
used  the  ladder.  He  testified:  "Tbere  was 
not  anything  either  time  I  went  np  tbe  Ud- 
der to  attract  my  attention  to  any  danger— 
the  ladder  was  painted-i-I  cannot  tell  wfar 
I  did  not  pull  the  slat  out  when  I  ^reot  19 
unless  it  was  that  I  happened  to  take  haU 
on  the  right  side  where  the  nails  held.  Tiie 
slat  set  in  notches  and  In  stepping  on  it  it 
might  have  held  unless  it  was  stepped  on  in 
a  certain  way.  I  had  no  notice  of  tbe  lad- 
der being  defective  In  any  way."  Coanael  for 
plaintiff  say  In  the  brief:  "No  man  oonM 
see  that  the  nails  liad  rusted  off,  or  tbat  tbe 
wood  they  went  into  had  rotted." 

PlaintlfTs  case  rests  therefore   npon  Us 
alleged  failure  to  discover  such.  If  any.  cm- 
cealed  unsound  condition  as  existed  In  Jotr. 
1903,  and  upon  failure  to  r^eat,  withdn  six 
months,    tbe    Inspection.    Upon    neither   of 
these  points  Is  there  testimony  tending  to 
show  negligence  of  the  defendant.    Tbe  na- 
ture of  the  wood  used,  how  long  It  might  be 
expected  to  resist  decay,   how  fast  decay. 
once  started,  would  progress — none  of  these 
facts  appear.    Assuming  that  the  age  of  the 
ladder,   its  exposure,  the  defect  discovered, 
raised  the  presumption  of  negligence  on  the 
part  of  defoidant  In  the  Absence  of  propa 
Inspection  of  the  ladder,  It  appears  that  it 
was  Inspected   in  June  and  in  July,   19(Et, 
In  manner  already  described.    Tbe  character 
of  the  inspection  which  the  master  Is  iKtond 
to  make,  where  failure  to  inspect  would  be 
evidence  of  negligence.  Is  variously  stated 
In  the  opinions  of  courts  and  In  tbe  text- 
books.   It  may  be  described  as  such  as  a 
person   of    ordinary    prudence    would    have 
made  under  the  circumstances.    Labatt,  Mas- 
ter and  Servant,  1 161.    Going  along  with  this 
idea  of  a  standard  of  inspection  is  the  fur- 
ther one  that  the  tests  shall  be  "sucb  as  are 
usual  and  ordinary  In  the  business,"  "such 
tests  as  custom  and  experience  have  sanction- 
ed,"   "usual    tests,"    "ordinary    inspection,'' 
"careful  and  skillful  application  of  the  ordi- 
nary and  approved  tests," — ^all  of  which  de- 
scriptive terms  have  been  used  by  courts. 
Whether    the    examination    whicta    Is    made 
conforms   with  the   standard   is   usually  a 
question  for  the  Jury.    Labatt,  Id.    This  doss 
not  mean,  however,  that  Juries  may  act  upon 
conjecture  or  that  courts  are  bound,  without 
regard  to  the  state  of  the  evidence,  to  ask 
Juries  to  determine  whether  a  proved  Inspec 
tion  was  proper  Inspection,  or  whether  in- 
spections were  made  as  frequently  as  they 
should  have  been.    Without  in  any  respect 
resting  the  ruling  upon  a  presumption  that 
an  Inspection  made  Is  properly  made,  ther« 
Is,  in  this  case,  no  conflict  of  testimony  n{)on 
the  subject    Nor  may  two  opposed  Inferences 
be  reasonably  drawn  from  the  facts.    Tbe 
appliance  was  simple,  could  be  looked  at  and 
examined  from  all  sides,  was  not  like  ac- 
tive machinery,  worn  out  by  use  ot  subjected 
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to  strains.    That  t&e  Inspection  made  satis- 
fied  a   proper  standard  of  inspection,  is  not 
-dlspated  by  testimony;  It  was  according  to 
Uie  custom  of  defendant.    No  one  assumes  to 
say  that  any  reasonable  test  would  have  dis- 
covered  In  July,  1903,  such  defect,  If  any, 
4is   tben  existed.    The  Inspection  which  was 
made   baying  discovered  no  defect,  that  six 
months  Interveniug  inspections  was  too  long 
an  interval  is  not  shown  by  any  testimony. 
It  is  not  claimed  that  what  is  wanting  In  the 
testimony  is  snpplled  by  common  knowledge 
and  experience  of  men.    In  saying  this,  we 
have  not  overlooked  a  certain  concession  of 
counsel    for   defendant,    made   at   the   trial. 
The  case  is  to  be  distinguished,  upon  the  facts, 
from  Howe  v.  Chicago,  etc.,  R.  Co.,  139  Mich. 
638,  103  N.  W.  185,  in  the  following  Import- 
ant particular.    It  appeared  in  that  case  that 
the   safety  of  the  floor  depended  upon  the 
aonndness  of  the  nails,  used  In  the  stringers 
which    supported   it    These  stringers  were 
toe-nailed.    There   was   testimony   that  the 
nails  were  rusted  off  when  the  floor  gave 
way  a  few  weeks  after  the  Inspection.    The 
Inspector  did  not  see  the  nails,  though  he 
knew  of  the  peculiar  construction.    It  was 
held  that  it  could  not  be  said,  as  matter  of 
law,  that  proper  inspection  of  the  building 
did  not  require  an  examination  of  these  nails 
to  see  if  they  were  rusted  oft,  the  building 
having  been  erected  some  fifteen  years  prior 
to  the  injury  of  plaintiff. 

2.4&B  the  case  must  go  down  for  a  new 
trial   and  upon  such  trial  the  evidence  of 
defendant's   negligence  may   be  more   com- 
plete, it  is  necessary  to  notice  the  further 
•contention  made  for  defendant    Various  ap- 
proved rules  of  law  are  stated  in  the  brief; 
their  application  to  the  facts  is  questionable. 
We  are  satisfied,  for  example,  that  whether 
the  defect  in  the  ladder  was  obvious  or  dis- 
coverable by  the  ordinary  care  required  of 
one  using  the  ladder  was  for  the  Jury.    We 
are  as  well  satisfied  that  the  duty  of  plaintiff 
to  inspect  the  ladder  cannot  be  said  to  have 
teen  established.    So  far  as  the  argument 
proceeds  upon  the  theory  that  the  simplicity 
of    the    appliance    determined,    conclusively, 
the  risk  assumed  by  plaintiff,  it  is  believed 
to  be  not  well  supported.    Undoubtedly,  the 
degree  of  care  exercised  by  McGormlck  would 
have  saved  plaintiff  from  Injury.    We  are 
not  disposed  to  hold  that  a  35  foot  ladd,er 
attached  to  a  water  tank,  only  occasionally 
used,  Is  a  common  tool  or  appliance  within 
the  meaning  of  the  rules  which  exempt  the 
master  from  the  duty  to  inspect  them  upon 
the  presumption  that  those  using  them  will, 
and  should,  first  discover  defects.    It  is  true 
that  in  the  case  at  bar  the  plaintiff  knew  the 
age  and  the  exposure  of  the  ladder  as  well 
as  did  the  defendant    But  we  think  it  can- 
not be  said  that  all  defects  arising  from  age 
or  decay,  which  ordinary  inspection  for  the 
purpose  of  inspecting  would  discover,  would 
necessarily  or  probably  be  discovered  or  dis- 
coverable by  a  servant  in  its  use,  even  if 


due  care  on  his  part  was  exercised.  Twomb- 
ly  V.  Electric  Light  Go.,  96  Me.  853,  67  Atl. 
85,  ^  L.  R.  A.  551. 

The  judgment  is  reversed,  and  a  new  trial 
granted. 


LONG    BELL   LUMBER    CO.   T.    NTMAN. 
(Supreme  Court  of  Michigan.    Sept.  20,  1906.) 

1.  Sates— Acceptance  of  Goods  by  Buteb— 
Evidence— SujnciEKOY. 

Plaintiff  received  an  order  from  a  third 
person  for  lumber  to  be  shipped  to  defendant. 
The  order  was  filled,  and  on  the  arrival  of  the 
car  the  carrier's  agent  notified  defendant,  who 
directed  delivery  to  a  contractor.  Defendant  re- 
ceived the  invoice  and  letters  written  by  plain- 
tiff, and  the  car  nnmber  given  in  the  invoice  was 
nsed  in  a  telegram  in  defendant's  name.  It 
did  not  appear,  except  by  Inference,  that  defend- 
ant at  the  time  the  order  was  given  had  knowl- 
edge thereof.  Defendant  testified  that  he  told 
the  carrier's  agent  that  he  had  nothing  to  do 
with  the  lumber,  and  that  it  was  the  contrac- 
tor's. Defendant,  on  the  draft  for  the  price  be- 
ing presented,  for  the  first  time  informed  plain- 
tiff that  he  had  nothing  to  do  with  ordering  the 
Inmher.  Held,  in  an  action  for  the  price  to 
justify  a  finding  that  defendant  accepted  the 
lumber,  and  was  liable  for  the  purchase  price 
thereof,  without  reference  to  the  question  as  to 
who  ordered  it.  _ 

2.  EVIDKNCB— PSKSTTUFnONS. 

The  law  presumes  that  letters  mailed  and 
telegrams  sent  in  due  course  of  business,  were 
received  by  the  addressee. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  M  92,  93.] 

8.  Saiib— Rebtittable  Pbesuvftionb. 

The  presumption  that  letters  mailed  and 
telegrams  sent  in  due  course  of  business,  were 
received  by  the  addressee,  is  rebuttable,  and 
whether  it  has  been  rebutted  is  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  {{  92,  93,  111.] 

4.  Sales- Evidence— INBTBUCTIONB. 

Plaintiff  received  an  order  from  a  third  i)er- 
Ron  to  ship  lumber  to  'defendant  Plaintiff  filled 
the  order,  and  on  the  arrival  of  the  car  the 
carrier's  agent  notified  defendant,  who  ordered 
a  delivery  to  a  contractor.  Defendant  received 
the  invoice  and  the  letter  written  by  plaintiff, 
and  the  car  nnmber  given  in  the  invoice  was 
used  in  a  telegram  in  defendant's  name.  It  did 
not  appear,  except  by  Inference,  that  defendant 
at  the  time  the  order  was  given,  had  knowledge 
of  it  The  invoice  on  its  face  stated  that  plain- 
tiff sold  to  defendant  the  lumber.  Letters  writ- 
ten by  plaintiff  to  defendant  were  of  the  same 
import  Defendant  did  not  repudiate  the  trans- 
action until  several  months  thereafter,  when 
he  refused  payment  of  the  draft  for  the  price. 
Held,  to  require  in  an  action  for  the  price  an 
instruction  as  to  the  duty  resting  on  a  party  to 
speak  when  by  silence  another  acting  In  good 
faith  is  misled,  and  as  to  what  amounts  to  rati- 
fication of  an  unauthorized  act  of  another. 

Error  to  Circuit  Court,  Van  Buren  County; 
John  R.  Carr,  Judge. 

Action  by  the  Long  Bell  Lumber  Company 
against  R.  C.  Nyman.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  Reversed  and 
remanded. 

Argued  before  CARPENTER,  a  J^ 
and  McALVAY,  GRANT,  BLAIR,  and 
MOORE,  JJ. 
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Lincoln  H.  Titus  and  William  J.  Barnard, 
for  appellant  Thomaa  J.  Caranaugh,  for 
appellee. 

McA.LV AT,  J.  Plaintiff,  a  Missouri  corpo- 
ration, doing  business  at  Kansas  City,  Mo., 
brought  suit  against  defendant  who  was  a 
lumber  dealer  residing  at  Bangor,  Mich.,  In 
the  circuit  court  for  Tan  Buren  county,  to 
recoTer  the  price  and  value  of  one  carload  of 
yellow  pine  lumber  which  it  is  claimed  was 
shipped  by  it  to  defendant  and  recelTed  by 
him.  The  facts  and  circumstances  of  this 
shipment  are  as  follows:  In  November,  1002, 
plaintiff  received  from  J.  B.  Graves  &  Co., 
wholesale  lumber  dealers  of  Benton  Harbor, 
Mich.,  an  order  to  ship  by  rail  to  defendant  at 
Bangor  this  bill  of  lumber,  giving  dimensions 
and  number  of  pieces  with  prices.  Plaintiff 
proceeded  to  fill  the  order  and  shipped  the 
same  by  rail  December  19, 1902,  sending  at  the 
same  time  an  invoice  of  the  lumber  shipped 
tn  Illinois  Central  car  No.  82,883,  amounting 
to  $306.66  with  this  invoice,  it  is  claimed, 
was  a  letter  notifying  defendant  of  the  ship- 
ment, calling  attention  to  some  particular 
pieces,  asking  that  the  same  be  carefully 
c-hecked  over  on  arrival,  and  plaintiff  be  ad- 
rised  as  to  any  discrepancy.  .The  car  was  de- 
layed on  the  road  for  a  long  time  and  during 
that  time  plaintiff  received  three  telegrams 
purporting  to  be  signed  by  defendant  The 
first  read:  "Bangor,  Mich.  Jan.  6,  1908. 
Send  me  routing  Illinois  Central  car  82,883, 
also  shipping  bill.  Are  joice  shipped? 
Where  are  they?  R.  C.  Nyman."  The  sec- 
ond: "Bangor,  Mich.  Jan.  14,  1903,  Joice 
not  here.  Can  you  locate  and  push  them. 
R.  a  Nyman."  The  third:  "l-30-'08.  Ban- 
gor, Mich.  McKellar  notifies  me  will  not 
want  joice  after  February  second.  Wbete  are 
they?    R.  C.  Nyman." 

In  resiMnse  to  the  first  telegram  plaintiff 
wired:  "Kansas  City,  Jan.  7,  1003.  R.  C. 
Nyman,  Bangor  Mich.  Invoice  mailed.  Are 
tracing  car.  Will  rush  all  possible."  In 
answer  to  the  second  telegram  from  defend- 
ant plaintiff  claims  a  letter  was  written  on 
the  same  date.  In  all,  plaintiff  claims  to 
have  writtoi  10  letters  in  regard  to  the  ship- 
ment and  asking  payment  therefor.  The 
last  one  being  notice  of  a  draft  made  for  the 
amount.  All  mailed  In  the  ordinary  course 
of  business.  None  of  these  letters  were  pro- 
duced as  requested  of  defendant,  alid  carbon 
copies  were  Introduced  in  evidence.  Defend- 
ant was  called  as  a  witness  for  plaintiff  and 
admitted  receiving  the  invoice,  and  two  or 
three  letters.  The  waybill  was  received  at 
Bangor  by  the  railroad  company,  February 
26tb,  and  the  car  arrived  March  2,  1903,  as 
appears  from  the  records  of  the  company. 
On  the  day  the  car  arrived  the  agent  notified 
defendant  who,  as  the  agent  testified,  told  him 
to  deliver  it  to  Mr.  McKellar  for  the  school- 
house,  and  further  testifies  defendant  "said 
the  car  was  ordered  in  his  name,  and  wasn't 
for  him,  it  was  for  the  schooihouse."    The 


agent  delivered  the  car  to  McKellar  who  re- 
ceipted for  it  and  paid  the  freight.     Defend- 
ant testifies  that  he  told  the  agent  be  had 
nothing  to  do  with  it  that  it  was  McKellai's. 
The  draft  was  sent  to  the  bank  wltb  notice 
to  defendant  of   that  fact   AprU    22,    1903. 
The  draft  was  not  paid.    On  Jane  IS,  19QS. 
defendant  wrote  plaintiff:     "Yours  of  the 
12th  received.    This  bill  I  have  nothing  ts 
do  with;    never   ordered  the    lomber,    and 
never  had  anything  to  do  with  any  part  at 
it    I  have  {^ven  your  correspondence  to  Mc- 
Kellar.   He  was  the  contractor  that  had  tbo 
job  of  building  the  schooihouse.     Think  tltat 
a  man  in  Boiton  Harbor  ordered  the  Imnber 
for  him  and  had  it  shipped  to  me."     This  is 
the  only   letter   defendant   wrote    plaintiff. 
The  record  does  not  show  that   defendant 
knew  of  the  order  given  by  Graves  &  Go.  to 
plaintiff.    It  appears  that  McKellar   was  a 
contractor  building  a  schooihouse,  and  need- 
ed certain  lumber  which  could  not  be  obtain- 
ed there.    Defendant  tesUfled  ttiat  members 
of  the  lomber  association  would  not  ship  to 
contractors;    that  McKellar  was  obliged   to 
have  It  shipped  to  s<Hne  dealer,  and  wanted 
to  ship  two  or  three  carloads  tn  defendant's 
name.    Two  carloads  were  shipped  from  Ben- 
ton Harbor  through  Graves  in  that  way,  with 
defendant's     permission.     He     aftenrards 
learned  that  the  carload  in  suit  was  shipped 
in  the  same  way,  and  he  knew  that  when 
this  lumber  came  it  was  to  be  used  in  the 
schooihouse.    Defendant  offered  no  evicl^ce. 
Both  parties  requested  the  court  for  an  in- 
structed verdict.    The  court  granted  defend- 
ant's request  and  instructed  a  verdict  of  no 
cause  of  action.    A  judgment  was  according- 
ly entered. 

Plaintiff  on  writ  of  error  asks  this  court 
to  reverse  this  judgment  alleging  that  the 
court  erred  in  taking  the  case  from  the  Jury, 
claiming  that  a  verdict  should  have  been 
instructed   for   plaintiff,   or   that   the   case 
should  have  been  submitted  to  the  jury  un- 
der  charges   requested   by   plaintifF    whicb 
were  refused.    It  Is  clear  to  us  that  it  was 
a  case  for  the  Jury.    There  was   evidence 
tending  to  show  that  this  carload  of  lumber 
had  been  received  by  defendant  and  by  him 
ordered  to  be  delivered  to  McKellar.    It  is 
admitted  that  It  arrived  at  Bangor  billed  to 
him,  and  that  he  was  at  (moe  notified.    If 
the  Jury  believed  the  evidence  of  the  statiMi 
agent  it  could  have  found  that  there  was 
an  acceptance  of  the  property  -by  defendant 
and  it  would  make  no  difference  by  whom  it 
had  been  ordered.    It  does  not  appear  ex- 
cept by  Inference  that  defendant  at  the  time 
the   order  for  the  lumber   was  given  had 
knowledge  of  it;  but  It  is  admitted  that  be 
received  the  invoice  and  at  least  two  or 
three  of  the  letters  written  by  plaintiff,  and 
the  car  number  given  in  the  invoice  was 
used  in  a  telegram  in  defendant's  name.    As 
to  the  many  letters  written  by  plaintiff  and 
mailed  in  due  course  of  business,  the  pre- 
sumption is  that  they  were  received  by  de- 
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endant.  This  presumption  may  be  rebutted 
>y  evidence,  but  whether  it  was  rebutted  or 
lot  Is  a  question  of  fact  for  the  Jury.  1 
Sreenleaf  Ev.  (15th  Ed.)  S  40;  Hedden  r. 
Etot>erts,  134  Mass.  38,  45  Am.  Rep.  276; 
3:Tmtley  v.  Whlttler,  106  Mass.  391,  7  Am. 
ilep.  536.  The  same  applies  to  the  telegram 
sent  by  plaintiff  to  defendant 

The  Invoice,  mailed  January  5,  1903,  on 
ts  face  stated  that  plaintitf  sold  to  deffend- 
int  the  lumber  In  question.  All  of  the  let- 
ters to  defendant  are  of  the  same  Import 
rbe  invoice  and  all  letters  defendant  ad- 
mits he  received  were  turned  over  to  Mc- 
ECellar  by  him.  The  first  evident^  of  any 
repudiation  of  the  transaction  by  defendant 
occurred  April  22,  1903,  when  the  draft  was 
refused,  and  the  first  writing  to  tnat  effect 
was  June  15, 1903.  In  connection  with  these 
facts,  the  court  should  have  Instructed  the 
Jtiry  as  to  the  duty  resting  upon  a  party  to 
speak  when  by  silence  another  acting  in 
pcood  faith  is  misled.  Blgelow  on  Estop.  (5tH 
TCd.)  370;  Cleveland  Co-Op.  Stove  Co.  v.  Mal- 
lery,  111  Mich.  43,  69  N.  W.  76.  Also,  as  to 
■what  amounts  to  the  ratification  of  the  un- 
nntborized  act  Of  a  stranger.  Saveiand  v. 
Oreen,  40  Wis.  438;  Heyn  v.  O'Hagean,  00 
Mich.  160,  26  N.  W.  861.  All  of  the  requests 
to  charge  the  Jury,  asked  by  plaintiff,  were 
drawn  In  accordance  with  the  views  herein 
expressed,  and  shonld  have  been  given  sub- 
Btantlally  as  requested. 

The  Judgment  Is  reversed,  and  a  new  trial 
ordered. 


WILSON  ▼.  LAKE  SHORli]  ft  M.  S.  RY.  00. 

(Supreme  Court  of  Michigan.    Sept  20.  190&) 

1.  MASm  AND  SKBVART— IRJTTBT  TO  SKBVANT 

— AssuHPTion  OF  Risk. 

A  brakeman,  while  directing  the  movement 
of  a  train  in  making  a  coupling,  was  crushed 
between  a  car  and  a  cattle  chute  near  the  track. 
He  was  familiar  with  the  location  of  the  chute, 
and  by  the  exercise  of  ordinary  care  would  have 
known  that  there  was  not  sufficient  space  be- 
tween the  chute  and  an  ordinary  freight  car. 
There  was  no  obstruction  to  his  view.  He  was 
on  the  ground,  where  he  had  control  of  his  own 
morements.  HeU,  that  he  assumed  the  risk 
as  a  matter  of  law.  though  he  might  not  have 
known  the  precise  distance  Iwtween  an  ordinary 
froight.car  and  the  chute. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  gS  674-600.] 

2.  Same— CoNTBiBUTOBY  NBOLiOBNOit  —  Evi- 
dence. 

A  brakeman,  while  directing  the  movement 
of  a  train  making  a  coupling,  was  crushed  be- 
tween a  car  and  a  cattle  rhute  located  on  one 
side  of  the  track.  A  witness  testified  that  he 
kn(>\\'  of  no  necessity  for  tbe  brakeman  to  go 
on  that  side  of  the  track.  The  brakeman  was 
familinr  with  the  location  of  the  chute,  and 
by  the  exercise  of  ordinary  care  would  have 
known  that  there  was  not  sufficient  space  l>e- 
tweeo  tbe  chute  and  an  ordinary  car.  The 
coDpiing  attempted  to  t>e  made  was  made. 
There  was  no  necessity  for  his  going  between 
the  can  to  couple  them.    Held,  that  tbe  pre- 


sumption that  he  was  in  the  exercise  of  due  care 
was  overcome. 

[Ed.  Note. — For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §g  988-996.] 

Error  to  Circuit  Court,  Calhoun  County; 
Joel  C.  Hopkins,  Judge. 

Action  by  Belle  H.  Wilson,  administratrix 
of  William  Earl  Bryant,  deceased,  against 
tbe  Lake  Shore  ft  Michigan  Southern  Rail- 
way Company.  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Argued  before  MeALVAY,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER, 
JJ. 

Dallas  Boudeman,  for  appellant  Hatch  ft 
Anderson,  for  appellee. 

BLAIR,  J.  Plaintiff  brings  this  action  to 
recover  damages  for  the  death  of  William 
Elarl  Bryant,  alleged  to  have  been  catised 
by  tbe  negligence  of  the  defendant  on  Oc- 
tober 20,  1004.  The  negligence  charged 
against  defendant  In  the  declaration  is: 
"That  it  built,  maintained,  and  permitted  to 
remain  a  cattle  chute  so  near  to  one  of  Its 
tracks  In  Addison,  Mich,  [the  same  not  being 
a  depot  or  frelghthouse  in  its  yards  at  said 
place],  that  while  plaintiff's  intestate  was  in 
tbe  performance  of  Ills  duties,  as  aforesaid, 
and  without  any  fault  or  negligence  on  hib 
part,  while  working  on  the  ground  on  the 
side  of  said  car  nearest  to  said  cattle  chute, 
tliat  be  would  be  crushed  between  said  cattle 
chute  and  said  car,  as  there  was  not  sufh- 
cient  space  between  tbe  car  so  aforesaid 
on  the  track  of  defendant  company  and  said 
cattle  chute  to  allow  the  body  of  plaintiff's 
Intestate,  while  on  the  ground  between  said 
cattle  chnte  and  said  car  in  the  performance 
of  his  duties,  to  pass  between  said  car  and 
said  cattle  chnte  without  crushing  and  kill- 
ing him."  At  the  time  of  bis  death,  Bryant 
was  a  brakeman  in  the  employ  of  defendant, 
of  several  years  experience.  Bryant  had 
worked  on  this  particular  branch  of  defend- 
ant's road  for  about  a  year,  though  only  a 
part  of  the  time  on  the  east  end  passing 
through  tbe  village  of  Addison.  Near  the 
side  track  at  Addison  where  Bryant  was 
killed,  and  on  the  south  side  thereof,  stood 
a  cattle  chute  which  was  so  constructed  that 
there  was  only  six  inches  of  space  between 
Its  cross-piece,  an  oak  strip  four  by  six 
Inches,  fastened  on  the  front  of  the  chute 
about  tbe  height  of  a  man's  breast,  and  the 
side  of  tbe  gondola  car  by  which  it  Is  claimed 
Bryant  was  crushed.  The  space  between  the 
oak  strip  and  tbe  side  of  an  ordinary  box 
car  was  about  nine  Inches.  There  was  evi- 
dence admitted  under  objection  and  excep- 
tion that  It  was  not  consistent  with  good  rail- 
roading to  build  tbe  chnte  so  close  to  the 
side  track,  and  that  it  was  the  only  chute 
along  tbe  line  wblch  was  so  close. 

On  the  day  In  question,  Bryant  was  In 
charge  of  the  switching  operations  at  Addi- 
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8on.  Schneider,  the  rear  brakeman,  called 
by  plaintiff,  testified :  "I  know  of  Mr.  Bryant 
working  aronnd  that  chvfte  from  time  to  tlm& 
Our  train  would  stop  there.  Addlaon  was  a 
Btatlon  which  did  considerable  switching. 
This  chute  was  near  the  side  track,  not  the 
main  track.  •  •  ♦  Q.  How  frequently 
wonld  it  occur  that  you  would  switch  cars 
there  when  you  and  Bryant  were  together? 
A.  About  every  day.  •  »  •  This  cattle 
chute  that  I  am  speaking  about  was  easily 
seen  to  anybody  that  looked  toward  it  There 
was  no  obstruction  to  the  side  of  it,  except 
that  cars  would  stand  in  there.  When  a 
person  came  on  the  side  of  the  car  that  the 
chute  was  on  he  could  see  that  very  easily, 
and  I  should  think  he  could  see  as  the  cars 
came  ap  by  it  how  much  space  there  was 
between  the  cattle  chute  and  the  cars.  I 
never  had  any  difficulty  in  noticing  that 
place,  if  I  looked  at  it  Q.  What  do  you 
say  as  to  whether  Mr.  Bryant  or  anyone 
else  who  was  on  the  side  of  those  cars, 
If  they  wanted  to  see  bow  much  space  there 
was  between  the  car  and  that  chute  would 
have  any  difficulty  in  seeing  it,  in  your  judg- 
ment? A.  I  don't  think  they  would,  in  my 
Judgment  *  *  *  Q.  That  was  very  easily 
to  be  seen  that  it  wonld  not  clear  a  man  on 
the  side  of  a  car,  wasn't  It  when  you  were 
looking  at  it?  A.  Tes,  sir.  Q.  Anybody 
could  see  it,  couldn't  they?  A.  If  tbey  were 
looking  at  it" 

Louis  Rose,  a  section  foreman  in  defend- 
ant's employ,  called  by  plaintiff,  testified: 
"Had  seen  Mr.  Bryant  on  that  part  of  the 
road  several  times.  Q.  Had  yon  seen  bim 
at  this  particniar  cattle  chute?  A.  I  had 
seen  him  doing  work  on  that  same  track. 
Had  seen  him  backing  in  cars,  setting  out 
cars  and  doing  switching.  It  is  a  place  that 
cars  have  to  be  changed  every  day  there. 
That  was  our  usual  switching  place  and  I 
have  seen  him  at  this  work  several  times 
before  that  I  noticed  usually  that  he  was 
the  one  that  bad  charge  of  the  switching 
when  the  train  came  in.  That  be  was  one 
of  the  brakemen  that  bad  the  head  manage- 
ment of  it,  that  went  down  one  day  and 
back  the  next  *  *  *  Q.  Was  there  any 
difficulty  of  a  person  on  that  side  of  the 
train  of  cars  seeing  the  space  between  the 
car  and  the  cattle  chute  if  he  bad  looked  in 
that  direction?  A.  No,  sir.  Q.  That  was 
easily  seen,  was  it?    A.  Yes,  sir." 

Jesse  C.  Lyon,  a  witness  called  by  plaintiff, 
testified  that  be  was  a  member  of  the  cor- 
oner's Jury  at  the  inquest  on  the  body  of 
Bryant:  "Bis  bruises  were  through  the 
chest  and  on  the  side.  One  arm  was  broken 
two  or  three  times.  Noticed  no  marks  on 
any  other  part  of  the  body.  On  that  day,  in 
company  with  the  coroner  and  the  jury,  I 
went  to  the  railroad  station.  Looked  over 
the  place  where  the  accident  happened,  the 
car,  and  so  on.  Saw  the  gondola  car.  It 
was  standing  perhaps  a  car  length  west  of 
the  chute.     I  saw  the  gondola  car  at  one 


time  in  front  of  the  cattle  chute.  The  Jxtrj 
ran  the  car  right  up  and  made  measnronents 
right  there.  •  •  •  We  pushed  the  gondola 
car  down  there.  When  pushed,  it  came  qnlte 
close  to  the  chute.  Q.  Any  trouble  aeetng 
that?  A.  No,  sir,  when  we  shoved  the  car 
down  opposite  the  chute  I  was  on  the  leR 
of  the  car.  As  we  shoved  it  down,  I  ooiUd 
see  it  was  quite  close  to  the  chute.  Q.  Him 
far  do  you  judge  before  you  measured  It 
that  it  was  coming  to  the  chute?  A.  Six  or 
eight  inches.  Q.  Could  yon  easily  see  it 
wonld  come  within  six  or  eight  inches?  X. 
Yes,  sir.  Q.  You  could  easily  see  that  a  car 
length  away?  A.  Yea,  sir.  •  •  •  I  was 
looking  at'  this  car  when  we  pushed  It  back 
opposite  the  chute.  •  •  •  Q.  There 
would  not  have  been  any  trouble  for  any  one 
who  was  paying  any  attention  to  tbe  look- 
ing In  that  direction  to  see  that  it  -w^as  com- 
ing close  there?    A.  No,  sir." 

Immediately  before  the  accident,  tbe  train 
crew  had  placed  an  Empire  Line  car  near 
the  cattle  chute.     Schneider  testified:    "One 
end  I  should  judge  was  right  there  next  to 
the  chute.    The  east  end  of  the  car  ertaad- 
ed  beyond  the  chnt&    Q.  So  that  wben  you 
came  to  ba<^  with  your  coal  car  which  you 
were  going  to  book  onto  the  Empire   Line 
car,  yon  would  say,  would  you,  that  that 
Empire  Line  car,  some  part  of  it.  stood  op- 
posite this  chute?     A.  Yes,  sir.     Q.  Which 
enA  did  you  bade  your  coal  car  against; 
that  is,  in  which  direction  were  yon  going 
when  you  backed  your  coal   car?     A.  We 
were  going  west    It  was  between  these  two 
cars  that  I  have  spoken  about    That  la,  be- 
tween the  Empire  car  which  stood  opposite 
cattle  chute   and  this  gondola  car,    which 
was  the  last  car  of  the  part  of  the  train  that 
we  was  backing  down   to  the  Empire   car 
that  I  saw  Mr.  Bryant  pass  when  I  saw  bim 
last    At  that  time  the  Empire  Line  car  was 
standing  still,  and  the  engine  with  the  other 
cars  that  I  have  mentioned,  of  which  tbe 
gondola  was  the  last,  was  passing  toward  tbe 
'Empire  car.     When  Mr.  Bryant  passed  l>e- 
tween  the  two  I  should  think  there  was  alwut 
two    car    lengths    of    space    between    them. 
That  wonld  be  about  60  feet    At  that  thne 
the  locomotive  with  these  cars  attached  were 
moving  about  as  fast  as  a  man  could  walk. 
When    Mr.    Bryant    went    through   between 
these  cars  I  should  Judge  that  be  went  near- 
er to  the  Empire  Line  car  than  he  did  to 
the  gondola  or  tbe  K.  ft  M.  car.    I  couldn't 
tell  exactly  how  far  he  was  away  from  car. 
♦    •    •    On  the  Empire  car  I  think  there  was 
a  Jenney  coupler,  but  I  don't  remember  what 
kind  there  was  on  the   other.     They  were 
automatic  couplers,  and  we  didnt  have   to 
look  after  coupling  them  at  all.     I  don't 
know  tbe  reason  why  Mr.  Bryant  would  have 
to  go  across  to  look  after  the  coupling.    Don't 
remember  what  the  coupling  was  that  we  were 
going  to  pull  out    As  the  cars  were  pushed 
back  by  the  locomotive,  against  this  Empire 
car,  it  didn't  shove  the  Empire  car  any  more 
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4:ban  ordinary,  and  tbe  automatic  coupler 
vrorked,  and  It  pushed  tbe  train  far  enough 
^est  for  me  to  couple  on  to  tbe  car  that  I 
xr&a  to  couple  to  the  west  of  there,  and,  I 
coupled  It  I  then  signaled  to  pull  out  oflt 
of  the  aide  track,  and  got  up  on  top  to  let 
off  the  brake.  I  think  I  got  on  to  the  car 
that  I  coupled  onto  If  I  remember  right 
I  didn't  see  Mr.  Bryant  on  tbe  car  after  I 
saw  him  pass  there.  So  Car  as  I  know  be 
■wan  on  tbe  ground.  After  I  bad  gotten  upon 
■the  car,  I  think  we  went  two  or  three  car 
lengths  before  I  saw  anything  of  Mr.  Bryant 
Tbe  car  was  then  going  not  very  fast,  but 
tbe  ordinary  gait  that  we  would  pull  out  of 
a  side  track.  Tbe  first  I  noticed  of  Mr.  Bry- 
ant as  I  bent  down  to  let  off  tbe  brake,  I 
happened  to  notice  him  lying  there,  and  I 
swung  the  engine  right  up.  When  we  stop- 
ped, my  car  had  got  about  opposite  the  cattle 
cbute.  I  found  Mr.  Bryant  near  tbe  west 
post  Can't  say  exactly  whether  he  was 
lying  up  against  tbe  west  side  or  the  center 
of  it  Q.  Were  his  feet  straight  out  toward 
tbe  track  or  were  they  out  directly  west  from 
tbe  post?  A.  Well,  they  were  pretty  near 
straight,  I  should  judge.  Q.  Then  at  that 
time  be  was  on  tbe  other  side  of  the  cattle 
cbute  from  where  be  was  when  you  saw  him 
go  across  this  track?  A.  Yes,  sir;  the  cat- 
tle chute  is  about  eight  feet  wide.  I  didn't 
hear  any  outcry." 

At  tbe  close  of  plaintiff's  proofs,  defendant 
moved  tbe  court  to  direct  a  verdict  In  Its 
favor,  which  was  denied,  whereupon  defend- 
ant called  its  train  dispatcher  to  prove  the 
signature  of  Bryant  to  bis  application  for 
employment  and  a  photographer  to  prove 
certain  photographs  made  by  him  of  tbe 
cattle  cbute  and  its  surroundings,  and,  there- 
upon, the  proofs  were  closed.  Defendant's 
counsel  presented  numerous  requests  to 
charge,  several  of  which  required  a  verdict 
to  be  directed  in  its  favor,  on  the  grounds 
tbat  plaintiff  bad  assumed  the  risk  of  what 
occurred,  and  tbat  he  was  guilty  of  contrib- 
utory negligence.  Tbe  court  declined  to 
direct  a  verdict  and  submitted  the  case  to 
tbe  Jury,  resulting  In  a  verdict  for  plaintiff. 
Defendant  has  brought  the  case  to  this  court 
for  review. 

The  facts  in  this  case  are  practically  undis- 
puted so  far  as  the  cause  of  action  is 
concerned.  Plaintiff's  intestate  was  famlUa- 
wlth  the  location  of  the  cattle  chute,  and 
If  be  exercised  ordinary  care  in  the  perform- 
ance of  bis  duties,  he  must  have  icnown  that 
there  was  not  sufficient  space  for  him  to 
pass  between  the  chute  and  an  ordinary 
freight  car.  The  fact  that  he  may  not  have 
luiown  the  precise  distance  by  measurement 
did  not  relieve  him  from  assuming  tbe  risk. 
Tbat  doctrine  was  repudiated  by  this  court 
In  Pahlan  v.  Detroit,  etc.,  H.  Co.,  122  Mich. 
233,  81  N.  W.  103.     The  risk  was  an  ob- 


vious one  which,  under  our  previous  deci- 
sions, plaintiff's  Intestate  must  be  held  to 
have  assumed.  Pbelps  v.  By.  Co.,  122  Mich, 
in,  81  N.  W.  101,  84  N.  W.  66;  Pahlan  v. 
Ry.  Co.,  supra;  Bauer  v.  American  Car  ft 
Foundry  Co.,  132  Mich.  B37,  94  N.  W.  9; 
Bradbum  v.  Wabash  R.  Co.,  134  Mich.  675, 
96  N.  W.  929.  Plaintiff's  Intestate  was  di- 
recting tbe  movement  of  tbe  train  In  making 
tbe  coupling.  The  west  end  of  the  stationary 
car  was  either  opposite  to  or  a  few  feet  east 
of  tbe  east  end  of  tbe  cbute,  where  be  bad 
caused  it  to  be  placed.  He  was  approaching 
it  at  midday  on  the  south  side  of  tbe  track. 
There  was  no  obstruction  to  bis  view,  and  a 
casual  glance  in  the  direction  in  which  he 
was  walking  would  disclose  the  space  be- 
tween tbe  stationary  car  and  tbe  cbute. 
Mr.  Bryant  was  not  on  the  side  of  a  car. 
He  was  on  the  ground  where  he  had  full 
control  of  his  own  movements.  He  luiew 
that  tbe  gondola  car  was  approaching,  that 
it  was  wider  than  the  box  car,  and  what  the 
effect  would  be  of  its  striking  the  stationary 
car.  The  record  does  not  disclose  what  bis 
purpose  was  in  crossing  to  the  south  side  of 
the  track  or  how  he  came  to  get  between  the 
cars  and  the  chute  or  which  car  crushed  him, 
and  plaintiff  relies  upon  tbe  presumption  of 
due  care  obtaining  in  tbe  absence  of  evi- 
dence to  tbe  contrary. 

Schneider  testified  tbat  be  knew  of  no 
necessity  for  Mr.  Bryant's  going  on  tbe  south 
side  of  tbe  track.  Tbe  two  cars  were  fitted 
with  automatic  couplers,  and  if  plaintifl's 
theory  should  be  accepted,  that  Mr.  Bryant 
went  across  tbe  track  to  open  the  knuckle 
of  the  coupler,  this  would  not  require  him  to 
go  between  the  cars.  "With  tbe  automatic 
coupler  there  Is  nothing  for  tbe  brakeman 
to  do  except  to  open  the  Icnuckle.  Tbat  is 
necessary  sometimes  on  certain  ones.  They 
are  arranged  so  that  you  don't  bave  to  go 
between  the  cars  by  an  operating  lever. 
This  is  a  lever  that  runs  on  the  end  of  the 
car.  •  •  •  The  lever  on  the  gondola  was 
on  the  north  side  and  the  other  on  the  south 
side.  I  didn't  see  Mr.  Bryant  do  anything 
before  be  went  across.  •  •  •  He  might 
have  tried  this  lever  and  then  went  across 
to  operate  this  other  lever  for  all  that  I 
know,  but  I  didn't  see  him."  The  coupling 
was  actually  made  and  the  only  fact  lacking 
In  the  history  of  the  accident  is  as  to  the 
manner  of  Mr.  Bryant's  getting  between  tbe 
car  and  tbe  chute.  The  surrounding  circum- 
stances, however,  disclosed  by  the  record 
negative  the  presumption  that  be  was  in 
the  exercise  of  due  care.  Under  the  facts 
of  this  case,  Mr.  Bryant  could  only  have  put 
himself  in  a  position  to  be  injured  by  tbe 
cbute  by  falling  to  exercise  ordinary  care  for 
bis  own  safety. 

Tbe  Judgment  is  reversed. 
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SMITH   T.   DETROIT   UNITED   RY. 
(Supreme  Coart  of  Michigan.    Sept.  20,  1908.) 
Oabbiebs— Injubies  to  Passenoxk— Inbibxto- 

TIONS. 

In  an  action  for  injuries  from  tlie  starting 
of  a  car,  which  plaintiff  was  attempting  to 
board  just  after  another  passenger,  an  instruc- 
tion that  if  the  conductor  was  in  the  car  in 
such  a  position  that  he  could  see  any  one 
getting  on  the  back  platform  when  he  gave  the 
signal  to  go  ahead,  and  after  that  plaintiff  ran 
up  to  the  car  and  attempted  to  t)oard  it,  and  the 
conductor  immediately  rang  to  stop  the  car,  and 
there  was  nothing  to  lead  him  to  suppose  that 
any_  one  was  following  the  person  who  preceded 
plaintiff,  then  there  was  no  negligence  on  the 
part  of  the  defendant,  was  properly  refused  as 
assuming  that  the  conductor  was  not  bound  to 
use  any  care  to  determine  whether  be  would  by 
starting  the  car  endanger  the  safety  of  persons 
intending  to  become  passengers. 

Error  to  Circuit  Court,  Wayne  County; 
Morse  Rohnert,  Judge. 

Action  by  Harriet  Smith  against  the  De- 
troit United  Railway.  From  a  Judgment 
in  fETor  of  plaiutiff,  defendant  brings  error. 
AfiBrmed. 

Argued  before  CARPENTER,  O.  J.,  and 
McALVAY,  OSTRANDDR,  HOOKElt,  and 
MOORE,  JJ. 

Brennan,  Donnelly  &  Van  De  Mark,  for 
appellant    James  H.  Pound,  for  appellee. 

McAIiVAT,  J.  Plaintiff  sued  for  injuries 
received  while  boarding  a  car  of  defend* 
ant  company  January  3,  1908.  Defendant 
was  charged  with  negligently  starting  the 
car  while  plaintiff  was  in  the  act  of  getting 
on.  At  6:40  o'clock  In  the  morning  of  the 
day  In  question,  before  daylight,  plaintiff, 
Inteuding  to  go  to  her  work  at  the  City  Hall, 
where  she  was  employed  as  assistant  janl- 
tress,  on  the  comer  of  Canfleld  and  Trum- 
bull avenues,  in  the  city  of  Detroit,  signaled 
a  car  going  south.  A  man  named  Pender- 
gast  was  also  at  this  place  to  talce  this  car. 
The  car  overran  the  crossing  and  came  to 
a  stop  some  distance  away.  These  parties 
ran  to  It.  In  getting  on  plaintiff  claims 
she  was  injured  by  the  sudden  starting  of 
the  car  after  she  had  put  her  foot  on  the 
step,  having  hold  of  the  rear  stanchion  of  the 
platform,  that  the  Jerk  threw  her  around 
with  her  back  against  the  end  of  the  platform, 
straining  her  arm  and  hurting  her  back,  and 
that  she  was  dragged  with  ber  right  foot  on 
the  pavement  for  a  considerable  distance. 
This  was  a  closed  car,  with  a  door  in  the  mid- 
dle on  the  side  and  a  rear  door.  The  conduc- 
tor was  Inside  at  or  beyond  the  middle  of  the 
car.  Pendergast  got  on  the  front  end  of  the 
platform.  PlalntifT  was  getting  on  at  the 
rear  end  of  the  platform.  It  Is  not  disputed 
but  that  the  conductor  saw  Pendergast,  and 


when  he  saw  that  he  was  on  gave  two  helb 
to  start  the  car.     The  signal    was   obsj--' 
by  the  motorman,  and  this  startins^  is  dais- 
ed  by  plalntlft  to  have  caused   the   InJci/, 
On   the  part  of  the  plaintiff  and    ber  wit- 
ness,   Pendergast,   the   testimony    tended  U 
show  that  she  was  on  the   step   with  c\ 
foot  and  had  hold  of  the  stanchion,  at  the  saz' 
time,   and   when  the  car  started   she  wj- 
thrown  around  with  her  back  towards  tL- 
rear  of  the  car;    that  the  conductor  cri-r»! 
out  to  Pendergast  to  catch  her;    that  P& 
dergast  threw  his  arm  around  ber  and  pnllp! 
her  up  on  the  platform ;   that  the  car  morX 
some  distance   before   it  stopped.      On   tb* 
part  of  defendant  the  conductor  gave  tes*:- 
mony  tending  to  show  that  plaintiff  cangiir 
up  to  the  car  after  Pendergast  got  on.  ao-] 
that  he  saw  her  immediately  after  he  had 
given  two  bells,  and  at  once  gare  a  third, 
and  the  car  moved  no  more  than  a  foot  or 
two,  and  It  was  Rtopi)ed  when  plahitiff  p:: 
on,  and  that  plaintiff  was  not  thrown  aiom.4 
by  the  Jerking  of  the  car  and  dragged  alon^ 
He  denies  that  he  called  out  to  Penderga.<t 
to  catch  ber,  but  admits  that  Pendergast  did 
assist  her  on  to  the  platform.     These  art 
the  only  witnesses  to  the  occurrence.     Tbi 
case  was  submitted  to  the  Jury,  and  a  verdiet 
returned  for  plaintiff. 

We   are  asked   by   defendant   to    revexst 
the  Judgment  entered  upon  the  verdict  on 
account  of  errors  assigned  on  the  refusal  te 
give  its  second  and  third  requests  to  charge 
The  second  request  is  as  follows;    "If  yoc 
find  that  Mr.  Murphy,  the  conductor,  was 
In  the  car  and  standing  In  such  a  posltios 
that  he  could  see  any  one  getting  upon  the 
back  platform  when  be  rang  two  bells  to 
go  ahead,  and  that  after  that  plaintiff  rao 
up  to  the  car,  took  hold  of  it,  and  attempted 
to  board  the  car,  and  that  the  conductor  saw 
the  plaintiff  as  soon   as  she  attempted  to 
get  on   the   car,  and  Immediately   rang  to 
atop  the  car,  and  that  there  was  nothing  to 
lead  the  conductor  to  suppose  that  any  one 
else  would  come  up  behind  the  car  after 
Mr.  Pendergast  got  on,  then  I  charge  yoo 
that  there  has  been  no  negligence  shown 
on  the  part  of  defendant;  and  yonr  verdict 
should  be   'No  cause   of  action.' "     The  re- 
quest was  properly  refused.    It  assumes  that 
the  street  car  conductor  when  he  started 
the  car  was  not  bound  to  use  any  care  what- 
ever to  determine  whether  he  would  thereby 
endanger    the   safety    of   persons    intending 
to  l)ecome  passengers.     We  cannot  say  as 
a  matter  of  law  that  he  was  not  under  such 
an  obligation. 

No  other  questions  are  discussed  in  tb« 
briefs. 

The  judgment  of  the  court  below  is  af- 
firmed. 
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BOHN  ▼.  BOONE  BUILDING  *  LOAN 

ASS'N. 
Supreme   Ooart   of   Iowa.     Sept.   26,    1906.) 

iT7IZ.DIN0   AND  LOAR   ASSOOIATIOR— OmCEBB 

— AtrrHORiTf. 

The  president  and  aecretary  of  a  building 
Lssociation.  makine  its  board  of  directors  its 
Gaanaging  body  and  intrusting  to  the  president 
uid  secretary  only  ministerial  duties,  have  no 
authority.  Independent  of  the  directors,  to  de- 
termine the  sum  due  a  holder  of  a  matured 
certificate,  entitling  him  to  the  proportion  of 
the  funds  of  the  class  to  which  it  belongs  sub- 
ject to  his  proportionate  share  of  losses,  and 
to  execute  a  note  of  the  association  for  the 
sum  found  due. 

Appeal  from  District  Conrt,  Boone  Connty ; 
W.  D.  Evans,  Judge. 

Action  at  law  upon  a  promissory  note. 
Trial  was  bad  to  tbe  conrt  without  a  Jury, 
resulting  In  a  Judgment  in  favor  of  defend- 
ant for  costs.    Plaintiff  appeals.    AflBrmed. 

Ooodykoontz  &  Mahoney  and  W.  M.  Wll- 
coxen,  for  appellant  Crooks  ft  Snell  and 
Dyer  &  Hull,  for  appellee. 

PBR  CURIAM.    Tbe  defendant  Is  a  bnlld- 
Ing    and   loan   association   organized   under 
tbe  laws  of  this  state.    Its  articles  of  incor- 
poration provide  that  a  board  of  directors 
shall  be  the  managing  body  of  the  associa- 
tion,   and  the  president  and  secretary  are 
limited  to  duties  wholly  ministerial  in  char- 
acter.   The  articles  further  provide,  in  the 
case  of  a  withdrawing  of  a  member  whose 
shares  have  been  in  force  over  84  months, 
he  shall  be  paid  full  book  value;   "provided 
should    there    be   losses   in   excess   of    tbe 
amount  of  the  contingent  fund  while  said 
member  withdrawing  was  a  member  of  this 
association,   and   in  excess  of   all  earnings, 
he  shall  be  charged  with  his  proportionate 
share  of  the  excess  of  losses,  while  be  was 
a  member,  over  and  above  the  amount  of  the 
contingent  fund   and  the  earnings."    Plain- 
tiff was  the  owner  and  holder  of  20  shares 
in  said  association,  which  by  reason  of  the 
amounts  paid  In  by  him,  and  the  accumula- 
tions thereon,  had  become  fully  matured  and 
was  of  the  book  value  of  |2,000.    Tbe  shares 
certificate  held  by  him  contained  this  provi- 
sion :  "BSach  share  entitles  the  holder  thereof 
to  its  proportion  of  the  funds  and  property 
of  the  class  to  which  It  belongs  upon  com- 
pliance with  all  the  requisitions  of  tbe  con- 
stitution  and  by-laws."    On  July  31,   1903, 
plaintiff  surrendered  bis  certificate  of  shares, 
and  there  was  executed  and  delivered  to  htm 
the  note  in  suit,  being  for  $2,000,  payable  on 
or  before  one  year  after  date,  with  interest 
at  5  per  cent.    The  note  ia  signed  by  J.  O. 
Wallace,  president,  and  P.  D.  Gay,  secretary, 
and  it  is  conceded  that  tbe  same  was  execut- 
ed and  delivered  without  tbe  knowledge  and 
authority  of  the  board  of  directors. 

The  trial  conrt  held  the  note  void  for 
want  of  anthorlty  to  make  the  same,  and  in 
that  conclusion  we  agree.    Tbe  right  of  plaln- 
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tiff  was  to  withdraw  from  the  association, 
taking  such  a  sum  as  he  might  be  found  en- 
titled to  under  his  certificate  and  pursuant  to 
the  articles  of  incorporation,  or  constitution, 
and  tbe  by-laws.  If  authority  there  was  for 
giving  a  note  in  liquidation  of  such  sum,  it 
was  not  for  the  president  and  secretary, 
acting  Independently  of  the  board  of  directors, 
to  determine  the  sum  and  execute  tbe  obliga- 
tion of  the  association.  For  a  general  dis- 
cussion of  the  subject,  see  Thompson  on 
Building  Associations,  |  S4  et  seq. 
Affirmed. 


KIMBRO  V.  NEW  TORK  LIFE  INS.   00 
(Supreme  Court  of  Iowa.    Sept  21,  190G.) 

1.  Insubanck  —   Estoppel  —  Conduct  of 
Agent. 

Insured  made  application  through  insurer's 
local  agent,  giving  him  a  note  for  the  premium, 
and  the  insurer  sent  the  agent  a  policy  other 
than  that  applied  for,  directing  the  agent  to 
submit  it  to  Insured  for  acceptance,  and  au- 
thorizing the  agent  to  deliver  it  only  on  condi- 
tion that  insured  execute  an  amended  applica- 
tion. The  agent  wrote  the  insured  that  bis 
policy  had  arrived,  and  that  he  would  deliver 
it  on  the  day  the  note  was  due.  Before  ma- 
turity of  the  note,  and  before  acquiring  any 
knowledge  of  the  facts,  the  insured  died.  Held. 
that  the  insurer  was  liable  on  tbe  policy  applied 
for  under  the  principle  of  estoppel. 

2.  Same— Patkent  or  Pbemittm. 

Where  it  was  a  common  practice  approved 
of  by  insured  for  agents  to  take  notes  payable  to 
themselves  for  first  premiums,  the  agent  being 
held  responsible  as  for  a  cash  collection,  the 
giving  of  such  a  note  to  on  agent  was  a  payment 
of  the  premium  as  between  insured  and  in- 
surer. 

3.  AppeaI/— Review— FiNDiwos  bt  Court. 

Findings  of  fact  by  the  trial  court  have 
the  force  of  a  verdict 

[Ed.  Note. — For  cases  In  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  {  3955.] 

Appeal  from  District  Court,  Linn  County; 
J.    H.    Preston,    Judge. 

Action  at  law  upon  a  policy  of  life  Insur- 
ance. Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

3.  H.  Mcintosh  and  Smith  &  Smith,  for 
appellant  Rickel,  Crocker  &  Toortellot,  for 
appellee. 

WEAVER,  J.  On  December  10,  1903,  Wil- 
liam F.  KImbro,  a  resident  of  Cedar  Rapids, 
Iowa,  made  application  to  the  defendant  for 
a  policy  of  Insurance  upon  his  life  in  the 
sum  of  $2,000.  The  ai^llcation  was  made 
through  T.  A.  Haynes,  local  agent  of  the  de- 
fendant at  Cedar  Rapids,  with  whom  was 
associated  In  this  transaction  Charles  B. 
Baker,  who  Is  styled  In  the  record  as  de- 
fendant's general  district  agent  at  the  same 
place.  These  agents  reported  their  business 
to  the  defendant  through  its  branch  office 
located  at  Des  Moines.  The  policy  applied 
for  was  of  a  form  or  class  known  as  an 
"Accumulation  Policy."  On  or  about  the 
same   time   KImbro   was   examined   by  the 
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company's  pbyglctan  at  Cedar  Rapids,  who 
approved  blm  as  a  desirable  risk,  and  this 
report  with  the  application  was  forwarded 
through  the  Des  Moines  branch  to  the  office 
of  the  defendant  In  New  York.  Moved  ap- 
parently by  something  suggested  in  the  ap- 
plication or  medical  examiner's  report,  the 
home  office  withheld  immediate  action  and 
wrote  to  the  medical  examiner  asking  him  to 
make  closer  inquiry  as  to  Klmbro's  habits 
with  respect  to  the  use  of  intoxicants.  After 
some  delay  the  physician  reported  that  at 
an  earlier  period  In  his  life  the  applicant 
had  been  somewhat  intemperate,  but  ap- 
peared to  have  abandoned  all  excess  in 
that  direction.  The  defendant  also  caused 
certain  inspectors  in  Its  service  to  examine 
into  the  applicant's  babits  and  report  their 
(hidings.  Finally  on  February  2,  1904,  the 
officers  In  charge  of  the  home  office  decided 
not  to  Issue  the  policy  for  which  applica- 
tion bad  been  made,  but  executed  another 
form  of  contract  known  as  an  "Adjustable 
Accumulation  Policy,"  insuring  the  life  of 
Kimbro  for  $2,000,  subject  to  the  condition 
that,  if  he  died  within  the  period  of  16 
years,  the  limit  of  the  company's  liability 
to  his  beneficiary  should  be  $1,228.44  with 
a  retnm  of  the  prelums  paid  on  the  policy. 
This  policy  executed  and  signed  In  due  form 
was  forwarded  by  mail  to  the  agent,  Haynes, 
calling  his  attention  to  the  change  and  di- 
recting him  to  submit  it  to  Kimbro  with 
proper  explanations  for  his  acceptance.  If 
found  satisfactory.  On  receipt  of  the  policy 
Haynes  wrote  to  Kimbro  as  follows:  "Cedar 
Rapids,  Iowa,  February  5,  1904.  Mr.  Wil- 
liam Kimbro,  City — ^Dear  Sir:  I  am  pleased 
to  advise  you  that  your  iwllcy  arrived  this 
morning.  I  will  call,  however,  this  pay  day 
and  deliver  it  to  you.  Kindly  arrange  to 
have  the  amount  of  your  first  note  ready, 
$13.03,  and  oblige.  Tours  truly,  T.  A.  Haynes. 
P.  S.  I  was  afraid  for  a  little  while,  owing 
to  a  great  deal  of  Inspection  being  made, 
that  you  might  be  rejected,  bnt  am  pleased 
to  say  the  policy  Is  here." 

It  should  be  said  in  this  connection  that  at 
the  time  of  making  his  application  Kimbro 
made  and  delivered  to  the  agent  his  promis- 
sory notes  for  the  first  half  year's  premium, 
which  by  the  terms  of  the  policy  was  payable 
in  quarterly  installments.  The  first  note 
was  made  payable  February  18,  1904,  which 
was  the  day  on  which  Kimbro  expected  to 
draw  or  receive  his  wages  for  the  previous 
month.  On  Monday,  February  8,  1904,  Kim- 
bro again  left  home  on  bis  trip  without  seeing 
or  having  any  other  communication  with 
Haynes,  and  on  the  evening  of  the  same  or 
following  day  returned  sick.  Soon  thereafter 
he  was  taken  to  the  hospital,  where  he  died 
on  February  25,  1904.  The  malady  from 
which  he  died  was  diagnosed  as  typhoid 
fever.  On  February  22,  1904,  the  defendant's 
branch  office  in  Des  Moines,  learning  of 
the  situation  with  respect  to  the  risk,  tele- 
graphed Haynes  to  return  the  policy  and 
later  sent  notice  of  Kimbro's  death  to  the 


home   office    in   New   York,    wbldi    lepIM 
giving  directions  to  have  Haynes  mArk  tte 
premium  notes  as  canceled  and.  retixm  tltez 
to    Klmbro's    administrator.      Id    obediext' 
to  this  direction,  and  following  the  form  rf 
communication   prepared   and    seat    to   biz 
from    the    company's    office,    Haynes    wn>:e 
to  the  widow  of  Kimbro,  as  follows:    *Veaaz 
Rapids,  Iowa,  March  5th,  1904.     Mrs.  GecJ 
M.   Kimbro,  As  Administratrix   of   the  &- 
tate  of  William  F.  Kimbro,  Deceased,  Ns. 
422   6th   Avenue   B.   Cedar   Rapids.    Iowa- 
Dear  Madam:   Under  date  of  December  16:^ 
1903,  William  F.  Kimbro  late  of  Cedar  Rar- 
ids,  Iowa,  signed  an  application   for   infur- 
ance  in  the  New  York  Life  Insurance  Com- 
pany, and  thereafter  gave  me,  as  the  ageat 
who  took  said  application,  the  inclosed,  note? 
on  account  of  the  first  premium.     The  con>- 
pany  declined  the  application,  and  bo  I  r^ 
turn    herewith    the   notes    for    cancellatio- 
Yours  truly,  [Signed]  T.  A.  Haynes."     Prkir 
to  this,  however,  and  before  the  death  ot 
Kimbro,  this  wife,  the  beneficiary  In  the  pol- 
icy, went  to  Haynes  and  tendered  the  amount 
of  the  premiimi  and  demanded  a  delivery  ot 
the  policy,  which  drcumstance  the  agent  re- 
ported to  the  company  through  its  casLier 
for  Iowa  by  letter,  as  follows:    "Agency  »: 
Cedar  Rapids,  Iowa,   Feb.   24th,   1904.     Mr. 
A.  A.  DeCelle,  Des  Moines,  Iowa — Dear  Sir: 
Re  No.  2,184,615— W.  F.  Kimbro.     This  par- 
ty is  still  in  the  hospital  here,  sick  of  typhoid, 
and  last  report  is  to  the  ^ect  that  he  is 
getting  along  very  nicely,  but  there  are  so 
many  different  complications  liable  to  set  ti 
that  one  never  can  tell  which  way  the  tide 
will  turn.    Mr.  Klmbro's  wife  was  in  yester- 
day and  tendered  me  the  money  for  his  notes, 
but  I  told  her  that  the  cashier  at  Des  Moines 
had  requested  me  to  retnm  the  policy  to  bini. 
and  that  you  had  written  to  the  compaoj. 
and  would  advise  me  soon  whether  I  could 
deliver  the  policy  to  her  husband  or  not.    Sbe 
said  she  could  not  imderstand  why  I  could  not 
deliver  the  policy  to  her,  as  her  husband  had 
told  her  to  pay  the  money  to  me  and  get  tbe 
policy.    I  endeavored  to  make  clear  to  her 
what  kind  of  a  policy  the  company  had  issued 
on  her  husband's  life,  and  told  her  that  as 
soon  as  I  heard  again  from  you,  I  would  call 
and  see  her.    I  sincerely  trust  that  Mr.  Kim- 
bro will  get  well,  and  that  no  complications 
will  arise  In  connection  with  this  policy,  as 
it  would  certainly  cause  trouble  if  the  In- 
sured should  die  and  the  company  should  not 
pay  the  claim.  Inasmuch  as  notes  were  given 
In  fiill  settlement  of  the  first  year's  premiom. 
The  insuring  public  thoroughly  understands 
that  a  New  York  Life  policy  in  incontestable 
from  date  of  issue,  and  I  advised  him  when 
the    policy    arrived.     Yoora    tmly,    T.   A. 
Haynes." 

There  Is  some  question  raised  in  argument 
as  to  the  fact  and  sufficiency  of  this  tendor; 
but  if  a  tender  was  essential  to  plaintifT.^ 
right  of  recovery,  which  we  do  not  decide,  the 
evidence  Is  clearly  sufficient  to  sustain  tbe 
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Judgment  of  the  trial  court  In  this  lespect 
^nie  company  denying  tbat  an  Insurance  bad 
ever  been  effected  upon  Klmbro's  life,  and  re- 
fusing to  adjust  or  pay  the  loas  occasioned  by 
tklB  deatb,  this  action  at  law  was  instituted 
on  May  19,  1904.    By  the  first  count  of  her 
petition  plaintiff  declares  upon  a  contract  or 
agreement  of  insurance  upon  the  life  of  Cecil 
M.  Klmbro  for  the  sum  of  $2,000,  on  the  terms 
and  plan  usually  embodied  In  the  company's 
eo-called   accumulation    policy.    By   another 
count  of  the  petition  the  Issuance  of  an  ad- 
justable accumulation  policy  is  alleged,  and 
tbat  the  delivery  and  acceptance  thereof  by 
Klmbro  was  prevented  by  the  fraud  of  the 
company's  agents  and  asks  to  recover  upon 
said  policy  as  if  it  had  been  in  fact  delivered. 
By  a  third  count,  the  plaintiff  seeks  to  recover 
damages  on  account  of  the  alleged  fraud  of 
the  defendant's  agents  In  depriving  her  of 
the  Insurance  which  otherwise  would  have 
1>een  hers.    As  the  last  two  grounds  of  re- 
covery seem  not  to  have  been  recognized  or 
sustained  by  the  trial  court,  and  plaintiff  has 
not  appealed,  we  shall  not  again  refer  to 
tbem.    The  defendant  answers  in  denial.    It 
also  avers  that  the  notes  given  by  Kimbro  for 
tbe  premium  upon  the  policy  applied  for  by 
blm  were  the  property  of  the  agent  Haynes, 
and  not  of  the  company.    It  further  alleges 
tbat  the  application  made  by  Kimbro  was 
disapproved,  and  no  policy  ever  Issued  there- 
on, but  another  and   different   policy  was 
prepared  and  sent  to  Haynes  with  authority 
to  deliver  it  only  <»  condition  that  said  ap- 
plicant  sign   and  deliver  to   said   agent  a 
Tvrltten  request  for  such  substitution  in  the 
following  form: 

"New  York  Life  Insurance  Company,  S46 
Broadway,  New  York  City.  I  hereby  request. 
as  an  amendment  to  my  application,  dated 
the  16th  day  of  Dec.  1903,  tbat  the  insurance 
under  any  policy  Issued  thereon  shall  take 
effect  as  of  the  2d  day  of  Feby.  1904,  instead 
of  on  the  date  of  said  application,  as  provided 
herein,  and  I  agree  that  the  insurance  year, 
the  accumulation  period  and  the  loan  and 
nonforfeiture  provisions  of  said  policy  shall 
all  relate  back  to  the  date  on  whidi  the  In- 
surance takes  effect.  Witness  .  For- 
warded from  Iowa  Brandi   Offlc^  , 

190—.    — ' ^1  Cashier. 

"Bihiblt  H.    Name Eimbro . 

No.  2,184,615.  Division  of  Policy  Issues: 
New  York  Life  Insurance  Company,  346 
&  348  Broadway,  New  York.  The  New  York 
Life  Insurance  Company  will  please  accept 
tbe  following  answers  in  lieu  of  the  answers 
to  the  corresponding  questions  in  my  appUca- 
tlon  for  insurance  dated  the  16th  day  of  Dec. 

1908.    Question  No. .    I  desire  a  policy 

on  tbe  ordinary  life  adjustable  accumulation 
policy  plan,  as  set  forth  in  the  policy  form 
of  the  company  (with  terminating  options  on- 
ly), and  I  select  the  20  year  accumulation 

period.    Question  No. .    a  No. b 

(Slionld)  remains  unanswered.  And  I  hereby 
agree  tbat  the  above  answers  shall  form  a 


part  of  my  said  application  for  Insurance, 
and  I  hereby  renew  and  confirm  my  agree- 
ment therein.    Dated ,  190— u    Witness: 

,  Applicant" 

This  Instruction,  It  Is  alleged,  was  never 
carried  out  by  the  agent,  nor  did  Kimbro  ever 
consent  to  receive  or  accept  said  substituted 
policy,  and  no  contract  of  insurance  was  ever 
consummated  or  agreed  upon.  It  Is  further 
alleged  that  Haynes  had  no  authority  to  ac- 
cept the  notes  of  the  applicant  for  the  premi- 
um upon  the  policy.  Replying  to  this  answer 
tbe  plaintiff  alleges  that  the  company  is  es- 
topped by  the  acts  of  its  officers  and  agents, 
as  hereinbefore  related,  to  deny  the  existence 
of  said  contract  of  insurance  or  Its  liability 
thereon.  By  agreement  of  parties  the  cause 
was  tried  to  the  court  without  a  Jury,  and. 
Judgment  being  entered  for  the  plaintiff,  the 
defendant  appeals. 

It  is  true,  as  argued  by  tbe  appellant,  that 
an  application  for  Insurance  is  not  a  contract, 
but  rather  an  offer  or  tender  of  terms  to  be 
submitted  for  the  consideration  of  the  com- 
pany to  which  It  is  addressed.  It  is  equally 
true  that,  upon  a  rejection  of  such  offer  and 
the  submission  of  a  counter  proposition  by 
the  company,  the  latter  does  not  become  a 
contract  until  accepted  by  the  applicant;  but 
tbis  concession  is  by  no  means  decisive  of  the 
sufficiency  of  the  defense  in  the  case  at  bar. 
If  plaintiff's  right  of  recovery  was  based  on 
the  "so-called  adjustable  accumulating  policy" 
sent  by  the  appellant  to  Haynes  to  be  ten- 
dered to  Kimbro,  It  would  come  fairly  within 
the  rule  approved  In  Stevens  v.  Insurance  Co., 
87  Iowa,  283,  54  N.  W.  139,  and  Mutual  Ins. 
Co.  V.  Young,  23  Wall.  85,  23  L.  Ed.  152,  and 
the  Judgment  below  would  have  to  be  revers- 
ed. Such  In  fact  was  the  effect  of  the  action 
of  the  district .  court  upon  the  second  and 
third  counts  of  the  petition,  and,  as  already 
suggested,  there  being  no  appeal  by  the  plain- 
tiff, we  have  left  to  consider  whether  there 
is  sufficient  showing  of  a  contract  of  Insur- 
ance upon  the  basis  of  Klmbro's  application, 
or,  what  Is  the  same  thing,  whether  the  appel- 
lant Is  estopped  to  deny  the  making  of  such 
contract  Considered  from  this  point  of  view, 
we  find  ourselves  in  harmony  with  tbe  con- 
clusion reached  by  the  trial  court  It  Is  true, 
98  already  said,  tbat  a  mere  application  for 
Insurance  cannot  be  given  the  effect  of  a  con- 
tract; but  it  is  a  proposal  or  offer  to  take 
Insurance,  and.  If  there  is  any  evidence  on 
which  the  trial  court  could  find  as  a  faCt  or 
as  conclusion  of  law  that  such  offer  was  ac- 
cepted, then  we  must  treat  the  applicant  as 
Insured  upon  the  terms  and  conditions  of  the 
application.  The  issuance  and  manual  deliv- 
ery of  a  written  policy  Is  not  ordinarily  es- 
sential to  a  contract  of  insurance.  Preferred 
Ace.  Ins.  Co.  V.  Stone  (Kan.  Sup.)  58  Pac.986; 
Int  Trust  Co.  v.  Ins.  Co.,  71  Fed.  81,  17  a  C. 
A.  008;  Tayloe  v.  Ins.  Co.,  9  How.  300,  13 
L.  Ed.  187;  Schultz  v.  Ins.  Co.  (C.  C.)  77 
Fed.  375;  Sheldon  v.  Ins.  Co,  25  Conn.  207, 
65  Am.  Dec.  665. 
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The  appellant  dealt  with  the  applicant 
through  Payne  or  Baker,  Its  agent  at  Cedar 
Rapids.  Tliat  agent  was  Its  representatlTe, 
not  only  to  receive  and  forward  the  applica- 
tion, but  was  also  its  representatlTe  expressly 
authorized  to  complete  the  negotiations  and 
deliver  the  policy  which  the  appellant  prepar- 
ed and  returned  for  the  applicant's  accept- 
ance. He  was  the  only  medium  through 
whom  the  business  between  the  contracting 
parties  was  carried  on.  Within  the  scope  of 
that  employment,  bis  hand  was  the  appel- 
lant's hand,  his  voice  was  its  voice,  and  his 
promises  and  assurances  were  the  promises 
and  assurances  of  his  principal,  notwithstand- 
ing any  undisclosed  instructions  or  limita- 
tions existing  In  his  contract  of  employment. 
He  was  authorized  and  empowered  to  com- 
municate to  Klmbro  the  company's  action 
npon  his  application,  and  under  the  elemen- 
tary rule  Just  referred  to  his  representations 
and  statements  within  the  line  of  that  i^uty 
were  binding  upon  his  principal.  Now,  what 
was  the  information  conveyed  by  this  agent 
to  the  applicant?  He  says:  "I  am  pleased 
to  advise  yon  that  your  policy  arrived  this 
morning.  •  •  •  I  was  afraid  for  a  little 
time,  owing  to  a  great  deal  of  inspection  be- 
ing made,  that  It  might  l>e  ttiat  you  would 
be  rejected,  but  am  pleased  to  say  that  the 
policy  Is  here."  tt  is  idle  to  argue  that  by 
this  language  the  agent  did  not  intend  to 
assure  Kimbro  that  his  application  had  been 
accepted,  bat  was  referring  to  a  substitut- 
ed policy,  which  required  a  modification  or 
change  in  his  application.  When  he  told  the 
applicant  that  his  policy  had  arrived,  it  was 
the  unmistakable  equivalent  of  a  statement 
that  the  policy  applied  for  had  been  issued 
to  him,  and  when  he  emphasized  that  state- 
ment by  further  saying  that  he  had  feared 
for  a  time  that  the  application  might  be  re- 
jected, but  was  pleased  to  be  able  to  say  the 
policy  was  now  at  hand.  It  was  the  stron- 
gest possible  assurance  that  such  application 
had  not  been  rejected,  but  had  been  approved 
and  policy  issued  accordingly.  Moreover,  in- 
stead of  any  suggestion  tliat  in  order  to  com- 
plete the  contract  it  was  necessary  for  Klm- 
bro to  amend  his  application  or  take  any 
other  or  further  action,  the  agent  simply  In- 
formed him  that,  after  the  approaching  pay 
day,  he  would  himself  call  around,  tnm  over 
the  policy,  and  requested  Klmbro  to  be  pre- 
pared to  take  np  his  first  note  given  for  the 
premium.  This  was  an  assurance  on  which 
the  applicant  had  a  right  to  rely  and  render- 
ed it  unnecessary  for  him  to  call  upon  or 
make  further  Inquiry  of  the  agent 

Under  such  circumstances  we  think  he  bad 
the  right  to  rest  upon  the  conclusion  that  he 
was  insnred  according  to  the  terms  of  his 
application,  and  that  the  company  cannot 
be  heard  to  say  that  no  contract  of  Insurance 
had  ever  been  effected.  It  is  a  well-settled 
rule  of  law  that  a  principal  will  not  be 
heard  to  deny  the  truth  of  the  .representa- 
tions of  bis  agent  with  respect  to  the  mat- 


ter wbicb  Is  the  snbject  of  anch  agency,  and 
the  fact  that  the  agency  is  of  a  limited  or 
special  character  does  not  prevent  the  appli- 
cation of  this  rule.    Speaking  of  the  r^resen- 
tations  of  the  soliciting  agent  under  drcnio- 
stauces  quite  similar  in  some  respects  to  those 
in  the  case  at  bar,  the  Kansas  court,  in  Acci- 
dent Society  V.  Stone,  supra,  says :  "It  is  arfnied 
that  these  statements  were  by  an  agent   whose 
powers  were  limited  and  special,  and  that  the 
company  was  not  bound  by  them.    Tbe  case 
in  this  particular  is  not  within  tbe  role  oi 
the  decisions  cited  by  counseL     Tbe    local 
agent    did  not  assume  to  waive  anytliing  ic 
disregard   of,    or   even    within,   the   Iluita- 
dons  of  bis  authority.    •    •    •    As  t)€fore 
stated,  it  was  the  custom  of  the  company 
to    deliver   policies   to    accepted    applicants 
through  its  local  agents,  and  through   them 
to  return  premiums  paid  npon  applications 
which  it  rejected.    This  qualified  the  agent  to 
Impart  Information  in  respect  to  those  tbic^ 
which  were  to  be  done  by  him.    The  glrins 
of  Information  in  respect  to  a  thing  which. 
when  to  be  done,  the  company  would  intrust 
to   blm   to  do,  came   within  the   scope   of 
his  authority."    The  appellant  Intrusted  to 
Hayne    the    closing    of    the    contract    with 
Klmbro,   and   his   contract  and    representa- 
tions in  respect  thereto  cannot  be  repadlated 
by  it  after  a  loss  has  occurred.    In  Inter- 
national Trust  Co.  V.  Insurance  Co..  supra, 
the  Circuit  Court  of  Appeals  held  the  com- 
pany   bound    by    the    representation    of    a 
bookkeeper  In  the  ofllce  of  the  company's 
agent  that  a  renewal  of  an  outstanding  pol- 
icy had  been  granted.    See,  also.   Walsb   v. 
Insurance  Co.,  30  Iowa,  133,  6  Am.  Rep.  GCA. 
Counsel   argue  that,   in  order   to  estop   the 
company    from   repudiating   the   act   of    Its 
agent.  It  must  be  alleged  and  shown  that  the 
applicant  would  have  procured  other  Insur- 
ance had  the  agent  told  him  tbe  truth.    But, 
as  suggested  by  the  Kansas  court,  supra,  tbe 
rule  here  appealed  to  is  not  applicable  to  the 
facts  before  us.    While  tbe  obligation  of  a 
principal  l>ecause  of  the  act  of  an  agent  may 
under  some  circumstances  and  in  a  limited 
sense  be  said  to  rest  upon  the  doctrine  of  es- 
toppel, it  Is  not  true  that  tbe  strict  roles 
governing  estoppels  in   general   are   in   all 
cases  controlling  upon  the  effect  to  be  given 
to  an  agent's  act    If,  for  instance,  an  agent 
be  intrusted  with  authority  to  speak  for  his 
principal  in  concluding  a  contract  between 
that  principal  and  a  third  person,  what  sucb 
agent  says  or  does  within  the  apparent  scope 
of  bis  authority  binds  his  principal,  not  sim- 
ply because  the  person  relying  tiiereon  loses 
an  opporttmlty  to  make  an  equally  advan- 
tageous contract  elsewhere,  but  because  for 
the  purposes  of  that  transaction  the  act  of 
the  agent  is  the  act  of  the  principal,  and  an 
agreement  thus  concluded  upon  sufficient  con- 
sideration is  enforceable  as  a  valid  contract 
But  even  if  we  were  to  consider  this  case 
as  being  governed  by  tbe  law  of  estoppel,  we 
find  no  reason  to  disturb  tbe  judgment  of  the 
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trial  court  Tbe  question  whether  Klmbro 
'would  In  fact  have  procured  other  Insurance 
bad  he  been  notified  of  a  rejection  of  bis 
application  Is  not  an  essential  consideration. 
It  would  be  sufficient  to  estop  the  company 
If  he  relied  upon  the  representation  of  the 
agent  and  In  such  reliance  died,  or  by  reason 
of  Intenrenlng  sickness  became  incapable  of 
securing  other  insurance.  That  Klmbro  had 
the  right  to  rely  upon  the  agent's  assurance 
no  one  can  well  question,  and  that  he  did 
rely  upon  it  the  facts  sufficiently  demon- 
strate. The  statement  by  the  agent  was,  in 
substance,  that  the  policy  applied  for  (which 
was  to  date  from  the  date  of  the  application) 
bad  been  Issued,  and  that  he  himself  would 
bring  It  to  Klmbro  after  "pay  day,"  which 
was  February  18,  1904,  and  collect  the 
amount  of  the  first  premium  note.  This,  as 
we  have  before  noted,  left  nothing  for  Klm- 
bro to  do  save  to  wait  the  arrival  of  pay 
day  and  then  receive  the  written  evidence 
of  the  insurance,  which  he  was  Informed  had 
been  effected.  He  did  wait,  and  while  wait- 
ing was  attacked  by  a  sickness  which  result- 
ed fatally.  There  is  no  provision  In  the  ap- 
plication or  in  the  policy  applied  for  which 
makes  the  insurance  conditional  upon  the  ac- 
tual receipt  of  the  written  policy  by  the  ap- 
plicant while  In  good  health;  nor  is  there  any 
other  condition  which  avoids  tbe  operation 
of  the  ordinary  rule  that  a  proposal  or  offer 
by  one  party,  followed  by  a  duly  communicat- 
ed acceptance  by  the  other  party,  constitutes 
a  contract,  even  though  the  contemplated 
•written  evidence  thereof  has  never  been  ex- 
ecuted. To  relieve  the  company  from  liability 
under  such  clrcumBtances  would  not  serve  to 
promote  fair  dealing  or  exercise  of  good  faith 
In  the  business  of  life  insurance. 

It  is  next  urged  upon  our  attention  that 
In  any  event  the  advance  premium  which 
was  payable  In  quarterly  instiillmeats  bad 
not  been  paid,  and  therefore  under  the  terms 
of  the  policy  applied  for  the  insurance  never 
became  efTectlve.  No  general  rule  adopted 
by  an  Insurance  company  as  to  the  prepay- 
ment of  premiums  can  take  away  its  power 
to  waive  or  Ignore  such  requirement  and  to 
bind  itself  by  a  contract  without  such  pay- 
ment Nor  does  such  provision  in  any  man- 
ner restrict  its  right  to  accept  a  promissory 
note  as  such  payment  The  testimony  on 
part  of  appellant  that  Its  agents  were  not 
authorized  to  accept  notes  for  premiums,  and 
that  the  notes  In  the  present  case  were  a 
matter  between  tbe  agent  and  the  applicant 
only,  must  in  view  of  other  undisputed  facts, 
be  taken  with  some  grain  of  allowance.  It 
appears  without  controversy  that  the  agent 
taking  them  Inclosed  the  notes  with  the  ap- 
plication and  returned  them  to  the  superior 
officer  or  agent  to  whom  he  was  Immediately 
responsible.  With  the  application  and  the 
notes  taken  In  violation  of  its  ostensible  rule 
all  before  it  the  appellant  made  no  objec- 
tion to  this  assimiptlon  of  authority  by  its 
agent  but  proceeded  to  consider  and  pass 


upon  the  merits  of  the  application.  So  far 
as  the  record  shows,  the  company  continued 
to  hold  these  notes  until  it  discovered  that 
a  loss  was  impending,  when  by  its  general 
solicitor  It  wrote  to  Its  cashier  In  Des  Moines, 
saying :  "Kindly  have  the  agent  Indorse  tbe 
note  as  follows:  'The  New  York  Life  In- 
surance Company  declined  the  application 
for  Insurance  on  account  of  which  this  note 
was  given,  and  therefore  I  now  here  return 
the  note  for  cancellation.  T.  A.  Haynes.' 
After  the  agent  has  written  the  above  on 
the  back  of  the  note  and  signed  his  name  to 
It  then  have  him  forward  the  note  by  reg- 
istered mall  to  the  administrator  of  Kimbro's 

estate,  with  the  following  letter :     'Mr. , 

Administrator  of  the  Estate  of  William  F. 
Klmbro,  Deceased,  Cedar  Rapids,  Iowa. — 
Dear  Sir :  Under  date  of  December  16,  1903, 
William  F.  Klmbro,  late  of  Cedar  Rapids, 
Iowa,  signed  an  application  for  insurance  In 
tbe  New  York  Life  Insurance  Company,  and 
thereafter  gave  me,  as  the  agent  who  took 
said  application,  the  Inclosed  note  on  ac- 
count of  the  first  premium.  The  company 
declined  the  application,  and  so  I  return 
herewith  tbe  note  for  cancellation.'  Your 
careful  and  prompt  attention  to  this  will 
greatly  oblige.  Yours  truly.  General  Solicit- 
or." This  assumpUon  of  authority  over  the 
notes  and  the  reason  assigned  for  ordering 
them  returned  to  the  administrator  are  whol- 
ly inconsistent  with  the  claim  now  made  that 
tbey  were  taken  without  its  cognizance  or 
consent  The  evidence  also  tends  to  show 
that  the  first  year's  premium  or  a  large  part 
thereof  was  due  to  the  agent  himself  under 
the  terms  of  his  employment  and,  so  long  as 
he  properly  charged  the  same  to  himself  In 
his  agency  account  the  taking  of  notes  there- 
for was  treated  by  the  company  with  Indif- 
ference. When  freed  from  all  obscurity,  tbe 
testimony  on  the  part  of  the  appellants  on 
this  branch  of  the  case  means  nothing  more 
than  that  agents  were  forbidden  to  take 
notes  payable  to  the  company  for  the  first 
year's  premium  upon  policies  Issued  or  ap- 
plied for;  but  It  was  a  common  practice 
known  to  and  approved  by  the  company  for 
agents  to  take  such  notes  payable  to  them- 
selves, and  charge  themselves  therewith  in 
their  agency  accounts,  the  company  holding 
the  agents  responsible  as  for  a  cash  collec- 
tion. Such  a  transaction  is  a  payment  of 
the  premium  as  between  the  assured  and  the 
company.  The  giving  of  the  note  Instead  of 
cash  In  advance  by  the  applicant  will  not 
invalidate  the  insurance,  if  the  contract  be 
otherwise  complete.  See,  directly  in  point 
the  very  recent  case  of  Kllbon  v.  Insurance 
Co.  (Minn.)  108  N.  W.  861.  In  view  of  all 
the  circumstances  to  which  we  have  referred, 
it  cannot  be  said  that  the  judgment  of  the 
district  court  is  without  support  in  the  rec- 
ord, and  Its  finding  in  this  respect  must  be 
treated  as  having  the  force  and  effect  of  the 
verdict  of  a  Jury.  As  bearing  also  upon  the 
effect  of  failure  to  exact  advance  payment 
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of  premlumB,  see,  alio,  ESIkliu  t.  InBarance 
Co.  (Pa.)  6  Atl.  224;  Sheldon  v.  Insurance 
Co.,  25  Conn.  207,  6S  Am.  Dec.  665;  Walsh  t. 
Insurance  Co.,  SO  Iowa,  183,  6  Am.  R^.  664; 
Norton  V.  Insurance  Co.,  96  U.  S.  284.  24  I* 
Ed.  689. 

Error  Is  also  assigned  by  appellant  upon  the 
rulings  of  the  trial  court  in  excluding  certain 
offered  testimony.  The  points  thus  made  are 
ruled  by  the  conclusions  we  have  hereinbe- 
fore announced,  and  we  regard  It  unneces- 
sary to  discuss  them  In  detail. 

We  find  no  reversible  error  In  the  record, 
and  the  Judgment  of  the  district  court  la  af- 
firmed. 


UITCHELL  et  al.  ▼.  WSE^BR  et  al. 

^Supreme  Court  of  Iowa.    Sept.  21,  1906.) 
Payments— Application  —  Chano*  Withoxjt 

Consent. 

W.  executed  a  note  with  lits  wife  as  surety, 
which  was  sulraequently  sold  to  a  bank,  which 
was  also  the  owner  of  another  note  made  by  W.  to 
S.,  to  which  the  wife  was  not  a  patry.  Thereafter 
the  proceeds  of  certain  cattle  sold  by  W.  were 
deposited  in  tiie  bank  to  his  credit,  whereupon 
the  bank,  of  its  own  motion,  credited  such  de- 
posit on  the  note  on  which  the  wife  was  surety, 
and  notified  her  in  writing  of  such  action,  but 
thereafter  the  bank  without  notice  to  the  wife, 
at  the  request  of  W.  and  S.  withdrew  a  suffi- 
cient amount  of  the  credit  to  pay  the  8.  note. 
Held,  that  though  the  S.  note  was  secured  by  a 
mortgage  on  the  cattle  which  had  been  sold,  the 
bank  could  not  withdraw  the  credit  on  the  note 
on  which  the  wife  was  surety,  without  her  au- 
thority. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  39, 
Cent  Dig.  Payment,  {  128.] 

Appeal  from  District  Court,  Woodbury 
County;  G.  W.  Wakefield,  Judge. 

Action  to  recover  a  balance  due  on  a  prom- 
issory note.  There  was  Judgment  on  default 
as  against  the  defendant  C.  W.  Wheeler. 
The  defendant  Martha  A-  Wheeler  answered, 
and  she  appeals  from  a  Judgment  on  verdict 
as  against  her  In  favor  of  plaintiffs.  Re- 
versed. 

W.  O.  Sears,  for  appellant  Henderson  & 
Frlbourg,  for  appellees. 

BISHOP,  J.  This  is  the  second  appeal  in 
this  case  For  the  opinion  on  the  former  ap- 
peal, see  122  Iowa,  368,  98  N.  W.  152. 

Save  In  the  respects  presently  to  be  noted, 
the  facts  appearing  in  the  record  now  before 
us  are  identical  with  those  embraced  In  the 
rec6rd  on  the  former  appeal,  and,  as  to  sucti, 
we  need  do  no  more  than  to  make  reference 
to  our  statement  of  facts  and  opinion  on 
that  appeal.  On  the  instant  trial  the  ad- 
ditional fact  was  made  to  appear  that  at  the 
time  of  the  transfer  of  the  Steele  &  Co.  note 
to  Weare  &  Allison  the  former  firm  Indorsed 
on  the  back  thereof  a  guaranty  of  payment 
Plaintiffs  also  sought  to  show  that  In  the  lot 
of  cattle  sold  by  defendant  C.  W.  Wheeler 
to  Long  &  Hanson  there  was  included  a  num- 
l>er  of  the  steers  covered  by  the  mortgage  to 


Steele  &  Co.  and  that  such  were  of  Boffi- 
clent  value  and  sold  for  a  sufficient  stun  to 
pay  and  cancel  the  note  secured  b^  said 
mortgage.  At  the  close  of  the  evidence,  tlie 
defendant  moved  for  an  Instmcted  verdict 
In  her  favor,  one  of  the  grounds  being  tbat 
as  to  her  the  debt  evidenced  by  the  note 
sued  upon  had  been  extinguished  pro  tanto  by 
the  application  of  payment  made  by  Weare  k 
Allison;  that  tlie  attempt  to  revive  such  debt 
as  against  her  was  without  her  knowledge 
and  consent  and,  being  unauthorized,  was 
void.  The  thought  of  the  motion  also  fonnd 
expression  in  a  request  for  instruction,  and 
in  the  motion  for  new  trial.  We  think  the 
motion  to  direct  a  verdict  should  have  been 
sustained.  It  will  be  observed  that  Weare 
A  Allison  were  the  owners  of  both  the  Mit- 
chell and  the  Steele  notes.  The  money  re- 
ceived from  Long  &  Hanson  was  without 
any  direction  as  to  application  of  payment 
and  was  credited  on  the  Mitchell  note  npon 
which  appellant  was  surety,  and  she  "was  no- 
tified in  writing  of  such  action.  Aa  to  her 
then  the  debt  became  paid.  And  In  such  cases 
there  can  be  no  revivor  of  liability  ex- 
cept by  consent  This  was  settled  by  car 
former  opinion  In  this  case.  See,  also,  27 
Am.  &  Kng.  Ency.  citing  the  following  cases: 
Miller  V.  Montgomery,  31  III.  350;  Bank 
V.  Freund,  80  Mo.  App.  657;  Gibson  v.  Rlx. 
32  Vt  824;  Bank  v.  Harris,  7  Wash.  139. 
34  Pac.  406;  Brandt  on  Suretyship,  S  333. 

Counsel  for  appellee  argue  in  resi>ect  of  the 
Judgment  however,  that  as  a  portion  of  the 
money  paid  In  to  Weare  ft  Allison  on  ac- 
count of  O.  W.  Wheeler  was  proceeds  arising 
from  a  sale  of  stock  cov^ed  by  the  Steele 
&  Co.  mortgage,  we  have  a  case  for  an  ex- 
ception to  the  general  rule.  The  argument  is 
that  In  view  of  the  liability  of  Steele  &  Co. 
on  their  contract  of  guaranty.  It  was  their 
right  as  against  both  Wheeler  and  Weare  & 
Allison  to  insist  upon  an  application  of  the 
sale  proceeds  of  the  stock  covered  by  the 
mortgage  given  them  to  the  payment  of  tl» 
note  secured  by  such  mortgage;  that  as  ap- 
pellant was  subject  to  this  right  she  cannot 
be  beard  to  complain  because  of  the  change 
in  appropriation  of  i>ayment  from  the  debt 
on  which  she  was  obligated  to  the  guaranty 
debt  on  which  they  were  obligated.  We  can- 
not admit  of  merit  in  this  contention.  In 
the  first  place,  it  may  l>e  doubted  whether  the 
record  bears  out  the  assumption  of  fact  npon 
which  the  argument  is  based.  To  prove  that 
a  portion  of  the  sum  paid  Weare  &  Allison 
was  proceeds  arising  from  the  Steele  cattle, 
plaintiffs  offered  evidence  of  a  verbal  admis- 
sion to  that  effect  made  by  O.  W.  Wheeler 
at  the  time  of  the  change  In  application  of 
payment  Plaintiffs  then  Introduced  said 
Wheeler  as  a  witness  and  he  not  only  de- 
nied having  made  any  such  admission,  but 
denied  that  he  bad  sold  any  of  the  Steele 
cattle;  he  also  stated  in  detail  the  disposition 
that  bad  been  otherwise  made  of  the  cattla 
But  aside  from  this,  the  transaction  Involv- 


Digitized  by 


Google 


lo-wa) 


EOBF  T.  JASPEB  COUNTY. 


1031 


lag  the  application  of  payment  as  between 
\Veare  &  Allison— the  owners  of  both  notes— 
and   tbe  defendant  C.  W.   Wbeeler,   was  a 
completed  one,  and,  in  any  event,  it  became 
completed  as  to  Mrs.  Wbeeler  when  she  was 
notified  by  the  former  of  tbe  fact  of  payment 
And.  tbls  we  think  is  true  without  regard  to 
tbe  source  from  which  the  payment  money 
"was  derived.     Such  Is  the  doctrine  of  the  text 
in  Brandt  on  Suretyship,  {  330,  and  it  seems 
to  be  well  grounded  in  reason.    At  least  the 
application  should  be  allowed  to  stand  in 
ber  favor  until  otherwise  ordered  in  a  pro- 
ceeding to  which  she  l>ecomes  a  party.    It 
la  to  be  borne  in  mind  that  in  the  situation 
as  presented  we  are  not  concerned  with  any 
inquiry  into  tbe  rights  existing  at  any  time 
tretween  Steele  ft  Co.  and  Weare  &  Allison. 
1 1  may  be  that  as  against  the  latter  the  form- 
er,  if  demand  bad  been  made  In  time,  or 
perbaps   in   some  contingency   without  de- 
mand, bad  tbe  right  to  have  application  made 
so  as  to  satisfy  tbeir  contract  of  guaranty. 
Be  that  as  it  may,  tbe  fact  remains  in  favor 
of  this  surety  defendant  that  when  the  mon- 
ey of  her  principal  came  into  tbe  bands  of 
the  owner  of  ber  obligation,  the  latter  chose 
to  apply  it  in  payment  and  cancellation  of 
that  obligation.    If  ber  principal  or  tlie  own- 
er of  the  obligation  in  so  doing  violated  any 
obligation  to  a  third  person,   unrelated  to 
bar,  the  responsibility  is  with  them  and  not 
with  ber.    As  we  have  already  seen  C.  W. 
Wbeeler  was  not  authorized  after  application 
of  payment  bad  been  made  in  favor  of  his 
wife  to  restore  ber  to  a  position  of  liability 
by  an  express  agrreement  moving  from  him- 
self alone,  and  much  less  could  be  bind  her 
by  a  simple  admission  as  to  the  source  from 
which  be  derived  the  money  used  to  extin- 
guish ber  liability.    And  we  may  add  that 
Weare  &  Allison,  having  made  application  of 
payment  as  was  their  right,  and  having  no- 
tified Mrs.  Wbeeler  tbereof,  had  no  power 
acting  in  ber  absence  and  wlthont  her  con- 
sent to  reinvest  her  with  a  liability  from 
which  she  bad  been  by  tbeir  deliberate  act 
liberated.    And  no  agreement  between  Steele 
ft  Co.^>arties  In  no  sense  in  privity  witb 
her — and  C.  W.  Wbeeler,  could  serve  as  a 
grant  o(  such  power.    Moreover,  these  plain- 
tlftg  had  no  Interest  in  the  Steele  indebted- 
ness.   And  tbey  sue  as  owners  of  tbe  dis- 
honored note  by  assignment  from  Weare  ft 
Allison.    Accordingly  they  can  be  beard  to 
claim  no  higher  or  greater  right  than  was 
possessed  by  their  assignors.    As  tbe  latter 
could  not  recover,  the  plaintiils  cannot. 
Beversed. 


KORF   T.  JASPER   COUNTT. 

(Snpreme  Court  of  Iowa.    Sept  19,  1906.) 

1.  Cbimtrai,  Law  — Tbial— Appoihticbnt  oi 
Counsel  fob  Accusko. 
The  attorney  employed  by  one  charged  witb 
faomlcide    applied    to    the    court    for    the    ap- 
pointment of  another  attorney  to  assist  him. 


It  did  not  appear  whether  or  not  the  application 
was  at  the  request  of  tbe  accused  In  person. 
Held,  that  it  would  be  presumed  that  the  re- 
quest was  made  by  the  accused,  authorizing  the 
court  to  malce  tbe  appointment 

2.  CouNTiBS— Appointment  bt  Couirr  of  At> 
TOBNEY  TO  Defend  Pebson  Accused  of 
Cbime— Liability  of  County  fob  Sebv- 
ICES — Statutes. 

The  obligation  of  a  county  to  pay  an  at- 
torney appointed  by  the  court  to  defend  one 
charged  with  homicide  is  determined  by  Code, 
S  S314,  providing  that  an  attorney  appointed  to 
defend  a  person  indicted  for  homicide  shall  re- 
ceive from  the  county  a  fee  of  $20  per  day, 
and  a  county,  though  not  a  party  to  the  action, 
is  liable  for  the  services  rendered  by  an  attorney 
appointed  to  defend  one  charged  with  homlddew 

3.  Saub. 

Under  Code,  f  5313,  authorizing  the  ap- 
pointment of  an  attorney  to  defend  one  charged 
with  homicide,  where  accused  is  unable  to  em- 
ploy an  attorney,  and  he  desires  counsel,  the 
decision  of  the  conrt  that  one  charged  with 
homicide  has  no  means  to  employ  counsel  is 
final,  and  when  the  attorney  has  lieen  appointed 
and  has  rendered  services  the  county  cannot 
contest  the  decision. 

4.  Cbtuinai.  Law  —  Tbiai.  —  Appointuxnt  Of 
CouNSEX  FOB  Accused. 

The  assistance  of  connsel  guarantied  by 
Const  art.  1,  f  10,  to  every  person  accused  of 
crime,  cannot  be  forced  on  an  accused  not  desir- 
ing it,  and  the  court  is  not  required  to  appoint 
counsel  save  on  request,  and  the  Legislature  ma; 
adopt  reasonable  regulations  for  the  appoint- 
ment of  counsel. 

TEd.  Note. — For  cases  in  point  see  voL  14, 
Cent  Dig.  Crimfaial  Law,  {  1502.] 

5.  Saue. 

Oode,  §  5313,  authorizing  the  conrt  to  ap- 

Eoint  connsel  for  one  charged  with  crime,  where 
e  requests  counsel,  and  is  unable  to  employ 
one,  being  designed  to  carry  out  Const  art  1, 
{  10,  should  be  construed  to  authorize  the  ap- 
pointment of  counsel  at  any  time  in  the  pro- 
ceeding when  the  same  shall  t>e  essential  to  the 
accused,  and  the  iMwer  to  appoint  is  not  limited 
to  the  time  of  arraignment 

Appeal  from  District  Court,  Poweshiek 
County;  John  T.  Scott  Judge. 

Action  for  services  rendered  In  the  defense 
of  a  person  accused  of  murder.  Verdict  was 
directed  for  defendant  and  judgment  render- 
ed  thereon.    The  plaintiff  appeals.    Reversed. 

Morgan  ft  Korf  and  O.  O.  McLean,  for  ap- 
pellant P.  H.  Cragan,  Co.  Atty.,  and  Har- 
rab  &  Meyers,  for  appellee. 

LADD,  J.  In  February,  1003,  Hannah 
Laballeur  was  indicted  for  tbe  crime  of 
murdering  her  husband.  She  employed  0.  O. 
McLean,  Ksq.,  to  defend  ber.  At  the  first 
trial,  which  resulted  in  a  disagreement  of 
the  Jury,  he  had  no  assistance.  She  was 
put  on  trial  a  second  time  in  December,  1003. 
Shortly  prior  thereto,  the  body  of  the  de- 
ceased had  been  exhomed  and  examined  in 
the  absence  of  the  accused  and  her  attorney, 
and  a  few  days  before  tbe  trial,  notice  that 
the  three  physicians  who  had  examined  the 
body,  and  four  others,  would  be  called  as 
witnesses  by  the  state,  was  served  upon  tbe 
defendant  Thereupon  Mcljean  applied  to 
the  court  Jndge  Preston  presiding,  for  as- 
sistance, saying:  "I  want  to  ask  that  I  have 
assistance  In  this  case,  and  1  ask  that  Mr. 
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Korf  be  appointed  to  assist  me."  Tbe  cotmty 
attorney  protested  against  tUe  appointment 
on  tbe  ground  tbat  tbe  defendant  had  ample 
means  to  employ  coonaeL  Two  attorneys  of 
experience,  one  appointed  by  tbe  court  and 
the  other  employed  by  the  relatives  of  the  de- 
ceased, were  assisting  tbe  county  attorney. 
After  some  parley,  tbe  court  with  the  remark 
tbat  "there  being  three  attorneys  on  the  other 
side,  I  tblnk  It  due  tbe  defendant  tbat  there 
be  an  assistant  to  Mr.  McLean,"  ordered,  as 
appears  from  tbe  Journal,  "H.  C.  Korf  ap- 
pointed to  defend."  It  does  not  appear 
whether  tbe  application  of  McLean  was  at 
tbe  request  of  the  accused  In  person  but, 
as  be  was  acting  as  her  attorney,  this,  In 
the  absence  of  any  snowing  may  be  presumed. 
This  appointment  Is  assailed  as  not  binding 
on  the  county,  on  tbe  ground  tbat  It  was  not 
a  party  to  tbe  action.  It  was  not  such. 
State  V.  Bebrens,  100  Iowa,  58,  79  N.  W.  387. 
But  It  was  not  essential  tbat  tbe  county 
should  have  been  a  party  In  order  to  fix 
its  liability.  Hyatt  t.  Hamilton  Co.,  121 
Iowa,  292,  06  N,  W.  855,  63  L.  R.  A.  614,  100 
Am.  St.  Rep.  854;  Hall  v.  Washington 
Co.,  2  G.  Greene,  473.  Its  obligation  Is  de- 
termined by  statute.  Section  5314,  Code, 
provides  that  "an  attorney  appointed  by  the 
court  to  defend  a  person  Indicted  for  homi- 
cide, or  any  offense,  tbe  punishment  of 
which  Is  life  imprisonment,  shall  receive  from 
tbe  county  treasurer  a  fee  of  $20.00  per  day 
for  time  actually  occupied  In  court  In  tbe 
trial  of  defendant  •  *  •  To  be  entitled 
to  such  compensation  the  attorney  must  file 
with  tbe  court  his  affidavit  that  be  has  not 
directly  or  indirectly  received  or  entered  Into 
a  contact  to  receive  any  compensation  for 
such  services  from  any  source.  Only  one 
attorney  In  any  case  shall  receive  such  com- 
pensation." 

Again  it  is  argued  tbat  the  accused  had 
means  to  employ  counsel.  But  that  was  for 
the  court  to  decide,  before  assigning  an  at- 
torney to  defend  ber.  This  clearly  appears 
from  section  5313,  Code,  authorizing  such 
appointment:  "If  the  defendant  appears  for 
arraignment  without  counsel,  he  must,  be- 
fore, proceeding  therewith,  be  informed  by 
tbe  court  of  his  right  thereto,  and  l>e  asked 
if  he  desires  counsel,  and  If  be  does,  and  is 
unable  to  employ  any,  tbe  court  must  allow 
him  to  select,  or  assign  tilm  counsel,  not  ex- 
ceeding two,  who  shall  have  free  access  to 
him  at  all  reasonable  hours."  Should  tbe 
court  find  a  person  accused  of  crime  unable 
to  employ  counsel,  It  Is  no  part  of  tbe  duty 
of  tbe  attorney  required  to  make  tbe  defense 
to  challenge  the  correctness  of  this  finding. 
He  Is  not  a  party  to  tbe  proceeding,  and  nec- 
essarily must  rely  on  tbe  court's  order  as 
authority  for  Interposing  such  defense  in  be- 
half of  tbe  accused  as  tbe  circumstances  of 
the  case  may  exact  Aa  an  officer  of  the 
court  be  cannot  refuse  to  act  Hall  v.  Wash- 
ington County,  supra;  Hyatt  v.  Hamilton 
Co.,   supra;   Barnes    t.   Commonwealth,  23 


8.  B.  (Va.)  784.  It  is  a  duty  he  owes,  i:: 
only  to  tbe  court,  but  to  tils  prof^Bion.  -_ 
tbe  administration  of  justice  and  to  bnmasit; 
not  to  withhold  tils  aid  or  spare  his  b&f 
efforts  in  the  defense  of  one  "wtio  bu  xu 
double  misfortune  to  be  stricken  witli  povenr, 
and  accused  of  crime.  No  one  ia  at  liberj 
to  decline  such  an  appointment  and  few.  ~ 
is  to  l>e  hoped,  would  be  disposed  to  do  an.' 
Cooley,  Const.  Llm.  406.  When  appolnthd 
to  defend,  bis  compensation  for  services  ren- 
dered  under  such  appointment  are  definiteir 
fixed,  and  no  discretion  Is  left  to  officers  ?: 
the  county  with  respect  to  tbe  propriety  cf 
the  assignment  That  matter  is  confided  ^ 
the  judgment  of  the  court  at  the  bar  of  wh:± 
tbe  accused  Is  arraigned  and  tried. 

Tbe  Constitution  guaranties  to  every  per- 
son accused  of  crime,  involvlns  bis   life  or 
liberty,  tbe  assistance  of  counsel.     Section  19, 
art  1,  Const    But  such  assistance  cannot  t» 
forced  upon  any  one  not  desiring  it  nor  :i 
the  court  required  to  appoint  counsd  san 
upon  request     State  y.  WbltesIdeB.   49  It. 
Ann.  352,  21  So.  540:    State  y.   Moore.  IT. 
Mo.  514,  26  8.  W.  345,  42  Am.  St.  Rep.  512: 
State  y.  Raney,  63  N.  J.  Law,  363,  43  At. 
677;  Barnes  v.  Com.,  02  Va.  794,  23  S.  E.  7R 
Though  tlie  right  to  tbe  assistance  of  comi$ri 
Is  thus  guarantied,  it  was  competent  for  the 
Legislature  to  reasonably  regulate  and  pre- 
scribe the  manner  of  tbeir  assignment  bj 
statute.    See  Drady  y.  Given,  126  Iowa,  34o, 
102  N.  W.  115.    Tliis  has  I>een  done  and.  as 
the  section  of  tbe  Code  last  quoted   amplr 
guards  the  rights  of  those  accused,  no  qLe«- 
tion  of  tbe  inherent  power  of  tbe  court  ;a 
appoint  is  involved  in  tbe  case.     An  analysis 
of  the  statute  discloses  that  cotmsel  is  to  be 
assigned  to  assist  tbe  defendant,  upon  three 
conditions  only:    (1)  When  tbe   accused  U 
without  counsel;   (2)  when  unable  to  employ 
counsel;  and  <3)  upon  tbe  request  of  tbe  de- 
fendant   These  are  tbe  Issues  to  be  deter- 
mined in  ascertaining  whether  counsel  sbnU 
be  assigned  by  tbe  court  to  assist  the  accused 
in  the  trial.    Tbat  one  or  more  of  them  ma; 
erroneously  decide  does  not  affect  the  juris- 
diction of  tbe  court  to  pass  upon  them,  for 
jurisdiction  does  not  depend  upon  the  regular- 
ity of  the  exercise  of  power  conferred  nor 
upon  rightfulness  of  the  decisions  made.    It 
Is  tbe  authority  to  hear  and  determine  and 
that  authority  is  expressly  conferred  by  tbe 
statute  quoted  in  every  case  wherein  a  per- 
son, accused  of  crime,  is  arraigned  therefor 
before  the  court  or  put  on  trial.    These  prin- 
ciples are  too  elementary  to  require  citation 
of  authority  in  their  support    The  court  In 
the  case  against  Mrs.  Laballeur  then  bad 
acquired  jurisdiction  to  decide  tbe  Issues  men- 
tioned and  tbat  decision  was  not  the  subject 
of  review,  by  tbe  board  of  supervisors  of 
Jasper  cotmty.    No  such  authority  Is  confer 
red  on  that  t>ody.    For  reasons  satisfactoi? 
to  the  Legislature  an  appeal  from  the  court's 
decision  is  not  provided,  and  the  supervlsois 
must  content  themselves  with   making  in- 
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luiry  as  to  whether  the  appointment  actually 
las  been  made  and  the  number  of  days  the 
Lttomey  was  occupied  In  court  in  the  trial, 
ind.  having  ascertained  these  facts,  Its  duty 
s  to  audit  and  allow  the  account  accordingly. 
Cbe  statute  quoted  should  not  be  construed 
as  limiting  the  exercise  of  the  power  to  ap- 
point counsel  at  the  time  of  arraignment 
I'lxigencies  may  arise  thereafter,  such  as 
rbange  of  residence,  disability  or  death,  ren- 
[lerlng  the  substitution  of  another  attorney 
necessary.  So  too,  where  only  one  attorney 
bas  been  assigned  or  employed,  it  may  prove 
essential  to  a  fair  trial  that  additional  coun- 
sel be  designated  to  assist  the  accused  to  the 
end  that  he  may  be  in  a  situation  to  cope  in 
the  forensic  contest  with  the  forces  opposed, 
witb  something  like  equality  in  professional 
ability  and  experience.  The  statute  was  de- 
signed to  carry  out  the  provision  of  the  Con- 
stitution, guarantying  to  the  accused  In  all 
criminal  prosecutions  the  assistance  of  coun- 
sel. If  this  object  is  to  be  effectuated,  the 
statute  should  be  construed  to  authorize  the 
api>olntment  of  counsel  at  any  time  in  the 
proceeding,  when  this  shall  be  essential  to 
giving  him  the  benefits  of  this  guaranty. 
Power  Is  conferred  upon  the  court  to  assign 
two  attorneys,  and  we  think  that  either  or 
both  may  be  designated,  upon  request,  at  any 
time  pending  the  proceedings  in  court. 

It  follows  from  what  we  have  said  that  a 
verdict  should  have  been  for  plaintiff  Instead 
of  defendant. 
Reversed. 


KEPLER  T.  LARSON.    (KEPLER  et  aL 

Interveners.) 
(Supreme  Court  of  Iowa.    Sept.  21,  1900.) 

1.  Deeds  —  Constbcction  —  Cojibtrvitio  aix 
Pabts  Tooetheb. 

In  determining  the  estate  created  by  a  deed, 
all  parts  thereof  are  to  be  taken  into  account, 
and  the  granting  clause  and  habendum  read  to- 
gether. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Deeds,  {{  207-273.] 

2.  Same  —   Estates   Cbeatbd  —  Rttlk  in 
Suellbt'S  Case. 

A  deed  In  the  granting  clause  conveyed  to 
the  grantee  a  life  estate,  and  the  habendum 
clause  read,  "to  have  and  to  hold  the  same,  with 
the  rights  and  appurtenances"  •  •  •  during 
ibe  natural  life  of  the  grantee,  "his  wife  if  any 
he  may  have,  to  have  no  other  privilege  than 
that  of  living  on  the  premises  for  his  life  and 
QO  longer,  and  to  the  heirs  of  his  body  and  their 
assigns  In  fee -simple  forever,"  and  It  then  re- 
cited that  the  grantee  or  his  wife  should  have 
no  power  to  convey  or  place  any  incumbrances 
on  the  premises.  Held  that,  notwithstanding 
the  provisions  relative  to  the  wife's  privilege, 
and  the  nrovinion  in  restraint  of  alienation,  the 
rule  In  Shelley's  Onse  was  applicable. 
3.  Sajce— Condittonal  Fee. 

The  statute  de  don  is  not  being  in  force, 
conceding  that  the  conveyance  was  to  the  gran- 
tee and  the  heirs  of  his  body  and  their  assigns, 
R  conditional  fee  passed  to  the  grantee,  and 
after  the  birth  of  direct  issue  he  could  convey 
an  absolute  title  in  fee. 

[Ed.  Note. — For  cases  in  point,  see  voL  10, 
Cent  Dig.  Deeds,  ff  350^,  357.] 


Appeal  from  District  Court,  Chickasaw 
County;  L.  E.  Fellows,  Judge. 

Suit  in  equity  for  the  specific  performance 
of  a  contract  to  loan  money.  Interveners 
came  into  the  case  claiming  an  interest  in 
the  property  upon  which  a  mortgage  was  to 
be  executed,  and  plaintiff  then  asked  to  have 
his  title  quieted  against  them.  There  was  a 
decree  for  defendants,  and  plaintiff  appeals. 
Reversed  and  remanded. 

Smith  &  O'Connor  and  R.  Feyerbend,  for 
appellant    F.  F.  Swale,  for  appellees. 

DEEMER,  J.  In  a  contract  between  plain- 
tiff and  defendant  defendant  undertook  to 
loan  plaintiff  a  sum  of  money  to  be  secured 
by  mortgage  upon  a  certain  tract  of  land  up- 
on condition  that  plaintiff  should  furnish  an 
abstract  showing  that  he  had  fee-simple  title 
to  the  property  proposed  to  be  mortgaged. 
Pursuant  to  this  contract  plaintiff  furnished 
an  abstract  of  titlfe,  which  defendant  refused 
to  accept  because  of  certain  defects  therein, 
and  because  plaintiff  did  not  in  fact  have  a 
fee-simple  title.  He  averred  tliat  certain 
parties,  who  are  now  Interveners  in  the  case 
had  an  Interest  In  the  property,  and  that 
plaintiff  had  nothing  but  a  life  estate  therein. 
Interveners,  five  in  number,  who  are  plain- 
tiff's children  filed  a  petition  in  which  they 
claimed  to  own  a  fee-simple  title  in  the 
property  subject  to  a  life  estate  in  their 
father.  At  the  bottom  of  the  controversy  is 
a  deed  In  plaintiff's  chain  of  title,  from  Hugh 
Kepler  and  Mary,  bis  wife,  of  date  Septem- 
ber 20,  1885,  conveying,  for  an  expressed  con- 
sideration of  $5,000,  the  real  property  in  dis- 
pute, the  granting  clause  reading  as  follows : 
"Do  hereby  sell  and  convey  unto  the  said 
H.  D.  Kepler,  a  life  estate  In  and  to  the  fol- 
lowing described  premises."  The  habendum 
clause  contains  the  following :  "To  have  and 
to  bold  the  same,  with  the  rights  and  ap- 
purtenances thereunto  belonging  to  said  H. 
D.  Kepler,  during  his  natural  life  (his  wife, 
if  any  he  may  have,  to  have  no  other  privi- 
lege than  that  of  living  on  the  premises  for 
his  life,  and  no  longer),  and  to  the  heirs  of 
his  body  and  their  assigns  In  fee  simple  for- 
ever. The  said  H.  D.  Kepler  or  his  wife.  If 
any  he  may  have,  deriving  no  power  to  con- 
vey or  place  any  Incumbrances  of  any  kind 
whatsoever  on  said  premises,  except  the  se- 
curity for  the  payment  thereof,  of  the  same 
date  as  these  presents."  At  the  time  this 
conveyance  was  made,  H.  D.  Kepler  was  22 
years  old,  unmarried,  and  childless.  He  Im- 
mediately took  possession  of  the  property 
under  the  deed,  soon  thereafter  married,  and 
as  a  result  the  five  Intervening  children  were 
bom ;  the  first  on  July  23,  1887.  Thereafter 
plaintiff's  wife  died,  and  on  March  2,  1889, 
Hugh  Kepler  and  his  wife  made  another 
deed  to  plaintiff  of  part  of  the  property  in 
dispute  purporting  to  convey  the  fee-simple 
title  thereto  to  the  grantee  in  the  deed.  Ma- 
ry Kepler,  the  wife  of  Hugh,  died,  and  Hugh 
thereafter  remarried,  and  by  his  second  wife 
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bad  llTt  diUdien.  Hugh  died  leaTlng  Ills 
aecond  wife  and  tbe  lire  cblldren  rarTlTliig. 
Tbe  wldi>w,  by  antenuptial  oontract,  released 
any  dower  Interest  she  mlxlit  otberwlae  hare 
bad  In  her  husband's  property.  From  tbe 
children  of  his  father  by  tbe  aecond  mar- 
riage;, plaintiff  has  procnred  deeds  to  tbe 
property  In  dlq[>iite.  After  the  birth  of 
plalntlirs  children,  be  conveyed  tbe  property 
by  warranty  deed,  to  one  A.  C.  PlMce;  and 
Pierce  almost  Immediately  reconveyed  tbe 
property  to  plaintiff  by  special  warranty 
deed.  Plaintiff  claims  that  nnder  the  facts 
abore' recited  he  held  and  now  holds  title 
absolntely  and  In  fee  simple  to  tbe  real  es- 
tate be  offered  as  secnrity,  is  entitled  to 
have  tbe  same  qnieted  In  bim  as  against  in- 
terreners,  and  that  he  Is  entitled  to  a  decree 
of  specific  performance  of  bis  contract  for 
the  loan  of  mon«y  bj  defendant.  This  ooa- 
tentlon  Is  based  npon  two  propositions: 
First,  that  nnder  the  mleln  Shelley's  Case, 
be  became  the  absolate  owner  in  fee  simple 
of  the  property  In  dispute  in  vlrtne  of  the 
deed  from  Hugh  Kepler  and  Mary  Kepler; 
and,  second,  that  evoi  if  this  be  not  true,  he 
became  InTested  with  that  title  nnder  the 
conTcya^ices  hitherto  mentioned — the  remain- 
der being  contingent  and  subject  to  destruc- 
tion tbrongh  conveyances  from  the  owners 
of  tbe  reversion.  The  rule  in  Shelley's  Case 
Is  In  force  in  this  state,  and  the  Legislature 
has  not  seen  fit  to  abrogate  it,  evoi  after  be- 
ing advised  In  the  most  posldTe  terms,  that 
It  Is  a  part  of  the  common  law  which  came 
to  us  as  a  valuable  heritage.  Tbe  difficulty 
we  shall  have  with  It  In  the  future  Is  In  ita 
application  to  the  facts  of  each  individual 
case.  Tbe  rule  Is  announced  In  Doyle  t. 
Andls,  127  Iowa.  86,  102  N.  W.  177,  09  h. 
B.  A.  933,  to  which  reference  la  made.  It 
is  also  settled  that  In  construing  deeds  all 
parts  thereof  are  to  be  taken  Into  account, 
and  granting  clause  and  habendum  read  to- 
gether In  arriving  at  the  proper  Interpreta- 
tion of  an  Instrument  Brown  v.  Brown 
aowa)  101  N.  W.  81.  67  U  R.  A.  629. 

Going  back  now  to  the  original  deed  under 
which  plaintiff  claims,  we  find  that  the  con- 
veyance was  to  bIm  during  his  natural  life, 
and  to  the  heirs  of  bis  body  and  their  as- 
signs in  fee  simple  forever.  If  this  were  all, 
there  could  be  no  doubt  of  the  proposition 
that  the  rule  in  Shelley's  Case  should  control. 
See  Doyle  r.  Andls,  supra;  Wilson  v.  Rusk 
(Iowa)  103  N.  W.  204.  Appellees  contend, 
however,  that  by  reason  of  the  provlslcm  rel- 
ative to  the  wife's  privilege,  and  tbe  provi- 
sion In  restraint  of  alienation,  the  rule  does 
not  apply.  Where  a  grantor  retains  no  re- 
versionary interest,  a  provision  in  restraint 
of  alienation  is  void.  McGleary  v.  Ellis,  54 
Iowa,  811,  6  N.  W.  S71.  87  Am.  Rep.  206. 
And  this  is  especially  true  when  applied  to 
conveyances  which  fall  within  the  rule  In 
Shelley's  Case.  Doebler's  Appeal,  64  Pa.  9; 
Clarke  v.  Smith.  49  Md.  106;  Van  Olinda  ▼. 
Carpenter  QIL)  19N.   B.868,2L.R.A. 


455,  U  Am.  St  Rep.  82;  Fovrler  ▼.  Blade.  U6 
m.  383.  28  N.  K.  596.  11  I*  B.  A-  «30:  Te 
Gmtten  v.  Foxwdl,  06  L«*r  J.  iQ.^  B.i  Ttt, 
Ploson  T.  L«ne;  00  Iowa.  00^  14  N.  W.  tv: 
2  Wash.  B.  P.  pi  273;  Blackwcll  ▼-  K«*- 
weU  (N.  C)  32  a  K.  67ft.  TUs  natter 
folly  discussed  In  volume  1,  pp.  3EZ.  363.  e 
Preston  on  Estates  wberrio  lie  says  tix 
"Neither  the  eziKOS  dedaratton  tb*t  tbe  c 
oestor  shall  have  an  estate  for  liis  VJe.  a=i 
no  longer,  nor  that  be  shall  b«T-e  only  a£  ^ 
tate  for  life  in  tbe  premise*;  and  tbat  afif 
his  death  It  shaU  go  to  his  bcdrs  ot  bis  boe;. 
and  In  default  of  such  bein  vest  In  the  ps- 
son  next  in  remalndo:,  and  tbat  tlie  ancess? 
shall  have  no  imwer  to  dtfeat  tbe  intentic 
of  testator,  nor  tbat  tbe  ancestor  sball  be  vs.- 
ant  for  bis  life,  and  no  longer,  and  that  t 
shall  not  be  in  his  power  to  sell,  dispoee.  «r 
make  away  with  any  part  of  tbe  premise 
will  change  tbe  word  heirs.  Into  a  word  of 
purchase."  Allen  v.  Craft  100  Ind.  476,  » 
N.  EL  919,  58  Am.  Rep.  425;  Hageman  t. 
Hageman.  129  IlL  164,  21  N.  E.  SI*.  These 
cases  and  .others  like  them  seem  to  bold  that 
the  controlling  question  is  tbe  nature  of  & 
estate  conveyed  to  the  heirs.  If  tbe  ests% 
is  so  givoi  that  it  is  to  go  to  every  pence 
who  can  claim  as  heir  of  the  body  of  ttt 
first  taker,  the  words,  "heirs  of  bia  bodr' 
must  be  considered  words  of  limitation,  not- 
withstanding any  restraints  which  may  bare 
been  attempted  on  the  power  of  alienation 
by  the  first  taker.  The  majority  are  of  ofta- 
Ion,  not  only  that  the  rule  of  Shelley's  Case 
Is  in  force  In  this  state,  but  that  the  taen 
of  this  case  bring  it  within  that  rale. 

2.  But  if  wnmg  In  this,  and  conceding  thtt 
the  conveyance  was  to  H.  D.  KepI^  and  to 
tbe  heirs  of  bis  body  and  their  assigns,  the 
estate  conveyed  was  a  conditional  fee,  wbidi. 
after  the  birth  of  a  child,  who  was  an  heir  0f 
his  body,  if  not  before,  was  alienable  by  tbe 
grantee  Kepler.  Pierson  v.  Lane.  60  Iowa. 
60,  14  N.  W.  90 ;  Moody  v.  Walker,  3  Ark. 
147;  Kirk  t.  Fnrgerson,  46  Tenn.  479;  SIif- 
mons  V.  Augustin,  3  Port  (Ala.)  68:  Croiai: 
V.  Sberrerd,  K  Wall.  (U.  S.)  268,  18  I..  Ed. 
572.  The  statute  de  donis,  whicb  was  enact- 
ed to  meet  this  situation  and  for  tbe  purpose 
of  entailing  estates,  is  contrary  to  tbe  spirit 
of  our  Institutions,  and  has  never  beoi  is 
force  in  this  state.  Pierson  v.  Lane,  snpn. 
We  have  no  estates  tail  in  this  Jurisdictioii. 
Instead,  we  have  the  conditional  fees  prevail- 
ing before  the  enactment  of  the  statute  de 
donis.  Conceding  arguendo,  that  the  rule  ia 
Shelley's  Case  does  not  apply,  and  that  the 
conveyance  in  question  is  to  Kepler  and  tbe 
heirs  of  bis  body,  a  conditional  fee  passed 
thereby,  and  after  the  birth  of  direct  issoe 
K^ler  could  convey  absolute  title,  and  b; 
the  same  token  could  mortgage  the  land. 
We  shall  not  go  into  tbe  history  of  this  ab- 
struse subject  Suffice  it  to  say,  that,  as 
the  statute  de  donis  is  not  In  force  in  this 
state,  the  ccmveyance  was  either  of  a  fee- 
simple  absolute  nnder  the  rule  in  Sheilef's 
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we,  or  of  a  conditional  fee,  If  it  should  bb 
nstrued  as  above  indicated,  and,  In  eltber 
ent,  Kepler  could  convey  good  and  perfect 
tie  after  the  birth  of  a  child.  Indeed  the 
nveyance  was  good  as  against  every  one 
.Te  his  grantor,  even  before  the  birth  of  a 
lild.  Izard  v.  Middleton,  Bailey,  Eq.  (S. 
.)  228.  Interveners  are  in  no  position  to 
lallenge  It  Upon  this  proposltlim  we  are 
1  agreed. 

3.  Of  course.  If  the  role  In  Shelley's  Case 
}es  not  apply,  and  it  should  be  held  that 
le  conveyance  was  of  but  a  life  estate  to 
Kepler,  with  remainder  over  to  his  children 
e  to  tbe  heirs  of  his  body,  that  remainder 
as  a  contingent  one,  dependent  upon  the 
Irth  of  children.  Taylor  v.  Taylor,  118  lo- 
•a,  407,  02  N.  W.  71 ;  Zuver  v.  Lyons,  40  lo- 
a,  510.  Upon  the  birth  of  a  child  or  chll- 
ren,  tbe  remainder  became  vested,  subject 
nly  to  be  opened  by  the  birth  of  other  cbll> 
ren,  and  from  that  time  forth  could  not  be 
estroyed  by  any  act  of  the  tenant  of  the 
articular  estate  or  of  the  reversion.  Plaln- 
iflr  did  not  acquire  title  from  the  re- 
ersioner  until  after  the  birth  of  his  first 
hlld,  and  If  the  rule  in  Shelley's  Case  does 
lot  apply,  and  the  conveyance  should  be 
rented  as  passing  a  life  estate  to  plaintiff, 
vlth  remainder  over  to  the  heirs  of  his  body, 
^e  conveyance  to  him  by  the  reversioner  did 
lot  give  him  a  title  in  fee.  Nothing  said  in 
ircher  v.  Jacobs  (Iowa)  101  N.  W.  195,  runs 
»unter  to  these  views.  Indeed,  much  that 
ts  there  expressed  supports  the  rules  here 
stated.  But  we  need  not  speculate  upon  this 
aspect  of  the  case.  Plaintiff  has  either  a 
fee-simple  absolute  under  the  rule  In  Shel- 
ley's Case,  or  a  conditional  fee,  alienable  be- 
cause of  tbe  birth  of  issue,  and  the  trial 
court  should  have  granted  him  tbe  relief 
asked,  and  quieted  his  title  against  the  In- 
terveners. As  supporting  our  conclusions 
on  the  whole  case,  see  Coots  v.  Yewell  (Ky.) 
25  S.  W.  697;  Amos  v.  Amos,  117  Ind.  19,  19 
N.  E.  539;  Ross  v.  Adams.  28  N.  J.  Law,  160; 
Doe  V.  Consldlne,  8  Wall.  (U.  8.)  458,  18  L. 
Ed.  860;  2  Wash.  Real  Prop.  223. 

The  decree  must  be  reversed,  and  the  cause 
remanded  for  one  in  harmony  with  this 
opinion. 

Reversed  and  remanded. 


WINGERT  et  al.  T.  SNOtJFFER  ft  TORD 
•t  ai. 

SAME   V.   CITT   OF   TIPTON. 
(Supreme  Court  of  Iowa.    Sept  25,  1906.) 

1.  IHJUNOTION  —  PBEI.nnWABT    INJUNCTION  — 

NoTici  OF  Afplioatior— Nboxssitt — Stat- 
utes. 
A  preliminary  injnnctional  order  restraln- 
Ibc  a  municipal  corporation  from  levying  an 
improvement  aaMSsment,  and  Issuing  certifi- 
cates based  on  such  assessment  does  not  stop 
the  ordinary  business  of  the  monicipality  within 
Code,  (  43.'S9,  providing  that  no  injunction 
•topping  the  orduiaiy  business  of  a  municipal 


corporation  shall  be  granted  except  on  reason- 
able notice. 

[Ed,  Note. — For  cases  in  point  see  vol.  27, 
Oent  Dig.  Injunction,  |  815.] 

2.  Sakk— DissoLimon  fob  Iraoequaot  of 

SBOUBrrr. 

A  preliminary  injunctional  order  should  not 
be  dissolved  because  of  the  inadequacy  of  the 
bond,  except  on  the  failure  to  comply  with  an 
order  for  additional  security. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Injunction,  {  363.] 

8.  Same— DiBSOLunoN  on  Mekits. 

Owners  of  property  abutting  on  a  street 
improved  pursuant  to  a  contract  made  by  tbe 
cit7  instituted  a  suit  to  restrain  the  city  from 
levying  an  improTement  assessment,  and  from 
Issuing  certificates  based  on  such  assessment, 
on  the  ground  of  the  failure  of  the  contractor 
to  perform  the  contract.  Tbe  denial  of  the  an- 
swer went  no  further  than  to  put  in  issue  the 
charge  of  failure  to  perform.  Bcld,  that  a  mo- 
tion to  dissolve  a  preliminary  injunction  pre- 
sented the  same  questions  as  would  arise  on 
the  trial,  and  should  not  be  granted. 
4.  MuNiciPAi.  ConpoRATiONB  —  Stbeet  Im- 
provements —  Contract  —  Compliance  — 
Evidence— SuyFioiENor. 

Bividence  examined,  and  held  to  show  that 
a  contractor  under  contract  for  the  construction 
of  a  street  improvement  did  not  furnish  the 
materials,  nor  perform  the  work  according  to 
the  specifications  of  the  contract,  and  the  munic- 
ipality was  entitled  to  reject  the  work  and  re- 
fuse to  make  payment 
6.  Same  —  Objections  to  Assessment  —  Es- 

lOPPEI.. 

Owners  of  property  abutting  on  a  street 
Improved  pui-suant  to  a  contract  made  by  the 
city  knew,  while  the  work  was  in  process  of 
construction,  that  the  contractor  did  not  com- 
ply with  the  contract  and  they  made  no  ob- 
jection. In  response  to  the  notice  published  pur- 
suant to  the  resolution  of  the  council,  none  of 
the  owners  filed  objections  addressed  to  the 
character  of  the  work.  Held,  that  the  owners 
were  not  estopped  from  Insisting  that  the  con- 
tractor had  not  complied  with  the  contract,  the 
subject-matter  being  within  the  control  of  the 
council,  and  the  individual  property  owners  not 
being  under  an  obligation  to  watch  the  work 
and  protest  because  of  a  noncompliance  with 
the  contract 

6.  EsTOPPEi,  —  Equitable  Estoppel  — Ele- 
ments. 

An  equitable  estoppel  bottomed  on  silence 
arises  where  there  is  not  only  a  duty  to  speak, 
but  where  silence  amounts  to  a  legal  fraud  in 
that  It  thereby  misleads  the  other  party  ig- 
norant of  the  truth,  and  so  where  both  parties 
know  the  truth,  there  can  be  no  estoppel  by 
silence. 

[Ed.  Note. — ^For  cases  in   point  see  vol.  10, 
Cent  Dig.  Estoppel,  §S  121-145.] 

7.  Municipal  Cobfobations  —  Stbeet  Im- 
PBOVEMENTS  —  Acceptance  of  Wobk— Vote 
— Rbconsidebation. 

On  the  resolution  to  accept  a  street  im- 
provement work,  three  councilmen  voted  yea 
and  two  nay,  and  one  was  absent  Before  tbe 
announcement  of  the  result  the  two  members 
voting  nay  changed  to  yea,  stating  that  they 
did  80  for  the  purpose  of  a  motion  to  reconsider, 
to  be  acted  on  at  the  next  meeting.  A  motion 
to  reconsider  was  made  which  was  carried  over 
to  the  next  meeting.  At  that  meeting  the  mayor 
and  five  councilmen  were  present  The  motion 
to  reconsider  was  put  to  a  vote,  resulting  In 
three  yeas  and  two  nays.  The  mayor  declared 
the  motion  lost  and  an  appeal  was  taken,  result- 
ing in  two  votes  to  sustain,  and  three  to  over- 
rule, and  the  mayor  declared  the  appeal  was 
lost    Beld,  that  as  a  motion  to  reconsider,  if 
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allowed,  operates  to  abrogate  the  effect  of  the 
prior  vote,  and  as,  In  the  absence  of  a  special 
rule,  aucb  motion  is  like  any  other  motioii  con- 
trolled by  a  majority  TOte,  Uie  motion  to  recon- 
sider was  carried,  notwithstanding  the  announce- 
ment of  the  mayor  to  the  contrary,  and  the 
city  did  not  accept  the  work. 

Appeal  from  District  Coort,  Cedar  Coun- 
ty; B.  H.  Miller  and  W.  O.  Thompson, 
Judges. 

Action  In  equity  growing  out  of  the  work 
of  improving  certain  streets  In  tbe  city  of  Tip- 
ton, this  state.  The  plaintieTa  are  owners  of 
property  abutting  on  sncb  streets,  and  the 
demand  of  the  petition  is  that  an  assessment 
levied  by  the  city  on  their  property  to  pay 
tbe  cost  of  such  work  of  Improvement  be 
declared  invalid  and  set  aside;  further,  that 
the  city  be  restrained  from  Issuing  assessment 
certificates  based  on  such  assessment.  A 
temporary  writ  was  ordered  and  issued  upon 
the  filing  of  the  petition.  Before  tiie  trial 
of  the  main  case  on  Its  merits,  the  tem- 
porary "writ  thus  Issued  was  dissolved  on 
motion  of  defendants  SnoufTer  &  Ford — 
Judge  Miller  presiding.  From  the  order 
thus  made  the  plaintiffs  appealed,  and  such 
Is  the  matter  involved  In  tbe  appeal  first 
above  entitled.  Tbe  main  case  coming  on 
for  hearing  and  trial — Judge  Thompson  pre- 
siding— there  was  a  decree  as  against  plain- 
tiffs and  the  defendant  city.  In  favor  of  de- 
fendants SnoufTer  &  Ford,  and  therefrom 
the  plalntlETs  and  the  defendant  city  appeal. 
And  such  is  the  matter  Involved  In  the  ap- 
peal second  above  entitled.    Reversed. 

L  J.  Hamlel,  France  &  Rowell,  C  J. 
I^ynch,  W.  N.  Trelchler,  C.  O.  Boling.  and 
F.  J.  Casterllne,  for  appellants.  Redmond 
&  Stewart  and  Wright,  Leach  &  Wright,  for 
appellees. 

BISHOP,  J.  In  December,  1902,  a  contract 
was  entered  Into  between  the  city  of  Tipton 
and  SnoufTer  &  Ford,  of  the  dtj  of  Cedar 
Rapids,  by  tbe  terms  of  wblch  the  latter 
were  to  prepare  for  curbing  and  paving,  and 
to  curb  and  pave,  certain  streets  in  said 
city.  The  contract  provides  among  other 
things  that  SnoufTer  &  Ford,  who  are  desig- 
nated as  tbe  contractors,  shall  furnish  all  ma- 
terials, labor,  etc.,  to  execute  and  complete 
the  work  In  the  best  iKtsslble  manner,  and 
according  to  plans  and  specifications.  That 
they  shall  employ  only  competent  foremen, 
experienced  mechanics,  and  laborers,  etc  A 
further  provision  declares  that  the  work 
shall  be  done  under  the  supervision  of  a 
committee  of  tbe  city  council,  consisting  of 
three  members,  designated  as  a  'T'Ommlttee 
on  Public  Works,"  and  this  committee  Is 
authorized  to  appoint  an  Inspector,  whose 
duty  It  shall  be  to  point  out  to  the  contract- 
ors any  neglect  or  disregard  of  the  specifi- 
cations. It  Is  said,  however,  that  the  right 
of  final  acceptance  shall  not  be  affected  by 
such  inspection.  "AH  materials  furnished 
and  work  done  will  be  inspected  by  the 
engineer  (employed  by  the  city),  and  if  not  in 


accordance  with  these  spedficatloiM  and  Sie 
contract,  they  will  be  rejected,  and  titsS  U 
Immediately  removed  and  other  -work  6ait 
and  materials  furnished  in  accordance  tlier- 
with.    •     •    •    The    contmctor    shall    Or- 
nish all  necessary  facilities,  slionld  It  be  li- 
Tisable   to   make   any    examination    of  1^ 
work  already  completed.     If  any   be  fcai. 
defective  In  any  respect,  they  shall  defr.; 
the  expense  of  such  examination,  and  of  si:- 
Isfactory   reconstruction.     •     •     •     The  tz- 
glneer  shall  have  the  right  t»  reject,  at  it; 
time  previous  to  the  final  settlement  vnt 
the  contractors,     any    work     or     materisj 
which  may  be  found  to  be  faalty.     •    •   • 
No  deviation  from  the  plans  and  sperifin- 
tlons  will  be  allowed  wlthont  written  antbcr- 
ty  of  the  wiglneer."    With  respect  to  the  mi- 
terials  to  be  used,  and  the  manner  of  dos; 
the  work,   the  following  provisions   appear 
In  the  contract:    "The  subgrade  of  the  roai 
Tray  shall  be  of  the  depth  of  the  paving  i> 
eluding  foundation,  after  having  been  tl.Tr- 
onghly  compacted  and  secured  from  funb«r 
settlement  by  flooding,  ramming:  or  rollic^ 
etc.    When    graded    and    shaiied    In    pn>;«r 
form,  the  street  shall  be  tboronglily  rollei 
with  a  steam  roller  until  tbe  snbfonndatixi 
Is  compacted  to  the  satisfaction  of  the  con- 
mi  ttee.    Any   depression    thereafter    discor- 
ered  shall  be  filled  and  the  surface  reroJiei 
On  the  Bubgrade  shall  be  laid  a  fonndatioa 
of  cement  concrete  to  a  anlform   thickncs 
of  four  Inches.     In  making  tbe  concrete  u 
approved  brand  of  Portland  cement  shall  be 
used.    Tbe  sand  shall  be  clean,  sharp  river 
sand.    The  crushed  stone  shall    be  of  tfa« 
best    quality    of    limestone.     Tbe     cement, 
sand,  end  stone  shall  be  thorooehly  mixed  la 
proportions  as  follows:    One   part   cement 
three   parts   sand,   and   seven    parts    stoneL 
The  concrete  shall  be  deposited   In  a  layer 
on  the  roadway  in  such  quantity  that  after 
being  rammed  In  place  It  shall  be  of  the  re- 
quired thickness,  true,  and  smooth,  and  fire 
inches  below  and  parallel  with  the  top  of  the 
finished  pavement    Upon  the  concrete  fouo- 
datlcMi  shall  be  placed  a  layer  of  clean  sharp 
sand,  free  from  loam  and  all  foreign  matter, 
to  the  depth  of  two  inches.    Upon  sncb  sand 
layer,  brick  shall  be  laid,  and  the  snrface  of 
tbe  pavement  shall  then  be  thoroughly  com- 
pacted by  ramming  or  rolling  so  as  to  leave 
tbe  street  to  the  required  crown  and  grade." 
It  is  provided  that  upon  the  completion  of 
the    Improvement   a    final   estimate   of  the 
work  done  and  materials  furnished  will  tie 
made  Immediately  after  the  city  en^neer 
has  satisfied  himself  by  tests,  examlnatinos, 
or  otherwise,  that  the  worit  has  been  and  is 
finally  and  fully  completed  in  perfect  ac- 
cordance with   the  contract  and  ^>edflca- 
tions.    Payments  will  be  made  on  the  comple- 
tion of  the  contract  and  the  acceptance  of 
tbe  work  by  the  city  council  in  assessment 
certificates   based   on   assessments  agalost 
abutting  property  to  the  extent  that  Buci) 
assessments   may    be   lawfully   made;    the 
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ilance  to  be  paid  In  warrants  drawn  on  th« 
tprovement  fund  of  the  city. 
Ixt    ttielr    petition,  the  plalntlEFs  set  forth 
e  contjract  In  question,  and  they  allege  that 
e  contractors  claim  to  have  completed  the 
ork    contemplated  thereby.    It  is  then  al- 
ged  tliat  the  materials  used  and  the  work 
3ne    v^ei-e  not  in  compliance  with  the  con- 
'act,  and  that  the  pavement  Is  Inferior  and 
ortliless.     Specifically  they  charge  that  the 
abgrade    was  not  prepared  in  accordance 
ritb     tbe    speclflcationa;    that   an   inferior 
uality  of  cement,  sand,  and  stone  was  used 
or  the  concrete  work;   that  as  to  the  foun- 
atlon    there  was  a  failure  to  use  the  re- 
ulred    quality  and   gnantity  of   materials 
iresciibed,   and   a  failure  to  properly  mix 
nd  prepare  such  materials  aa  were  used; 
bat  tbe   sand  used  for  a  layer  or  cushion 
vas  luferlor  in  quality  and  deficient  in  quan- 
;lty;    tbat  there  was  a  failure  to  constnict 
tbe  paving  to  conform  to  the  grade  of  the 
street,    tbereby   leaving  the  surface   uneven 
and    Irregular.    It  Is  then  said  that  at  a 
meeting   of  the  city  council,  the  committee 
on  public  works  by  two  of  its  members,  act- 
ing eitber  negligently  or  in  collusion  with 
the  contractors,  reported  the  work  contem- 
■plnted  by  the  contract  as  completed,  and  as 
sntisfaotory  In  every  way  and  in  accordance 
with  Ibe  terms  of  tbe  contract;  that  at  such 
meeting  the  city  engineer  also  reported  the 
work  as  complete  and  In  accordance  with  the 
plans   and  specifications,  and  submitted  a 
plat    and    assessment    list    embracing    the 
names  of  the  abutting  property  owners.  In- 
cluding plalntllTs,  liable  to  assessment,  and 
the  amount  to  be  assessed  to  each.    Further, 
that  upon  the  coming  in  of  such  reports  the 
council   passed  a  resolution  approving  the 
report  of  the  committee,  and  accepting  the 
Improvement  as  satisfactory,  and  by  a  fur- 
ther resolution  directed  notice  to  be  given  of 
the   time  when  objections  would  be  heard 
and    assessments    levied.    And    it    is    said 
that  such  notice  was  given,  and  an  assess- 
ment levied  In  accordance  with  the  report 
■of  the  engineer,  and  that  unless  restrained, 
assessment  certificates  will  be  Issued.    The 
defendants   Snouffer   &   Ford   answered   the 
petition,  denying  all  tbe  allegations  of  fraud 
and  failure  on  their  part    In  a  cross-peti- 
tion against  the  defendant  city  and  Its  of- 
ficers, they  allege  the  completion  of  the  work 
according  t©  contract,  and  the  approval  and 
acceptance   thereof   by   the   city,    and  pray 
for  an  order  requiring  payment  to  be  made 
In  manner  and  form   as   provided   in   the 
contract    The  defendant  city  answered  plain- 
tiffs' petition,  admitting  the  truth  of  the  al- 
legations of  fraud  and  failure  as  charged 
against  defendants  ftiouffer  &  Ford;  denying 
that  any   assessment  had  been   levied;  and 
asserting  that  it  was  opposed  to  accepting 
tbe  work  In  question  as  satlfactorily  com- 
pleted, and  opposed  to  the  levy  of  any  assess- 
ment on  account  of  said  work.    The  city  also 
answered    the    cross-petition   of   defendants 


Snouffer  &  Ford,  denying  tbat  tbe  work  in 
question  was  ever  approved  and  accepted  by 
it;  denying  that  the  work  was  done  and 
completed  by  said  defendants  in  accordance 
with  the  terms  of  their  contract;  asserting 
that  on  the  contrary,  the  work  was  inferior 
both  in  material  and  workmanship;  denying 
that  any  sum  bad  become  due  to  said  defend- 
ants. It  was  in  this  situation  that  tbe  motion 
of  defendants  Snouffer  &  Ford  to  dissolve  the 
temporary  Injunction  was  presented  to  tbe 
court  aud  the  ruling  entered  sustaining  such 
motion.  Thereafter  further  pleadings  were 
filed  by  the  respective  parties,  tbe  averments 
of  which  will  be  sufficiently  set  forth  as  we 
proceed. 

1.  Tbe  motion  to  dissolve  tbe  temporary 
writ  was  put  upon  these  grounds:  (1)  The 
writ  wa^  ordered  and  Issued  without  notice 
to  the  defendants;  (2)  tbe  bond  required 
was  Inadequate  In  amount;  (3)  the  allega- 
tions of  the  answer  of  the  moving  defendants 
are  sustained,  and  the  allegations  of  the 
petition  are  shown  to  be  untrue,  by  tbe  af- 
fidavits attached.  Other  grounds  are  embod- 
ied in  tbe  motion,  but  it  is  not  contended  that 
tbey  were  well  taken.  With  the  motion 
there  was  submitted  to  the  court  by  defend- 
ants the  affidavits  of  numerous  persons  tend- 
ing to  sustain  their  claim  that  the  work  of 
improvement  in  question  was  fairly  In  com- 
pliance with  the  contract  Also  an  affida- 
vit showing  that  pursuant  to  the  notice  pub- 
lished by  order  of  tbe  council,  several  of 
tbe  plaintiffs  appeared  and  filed  objections; 
some  of  them  to  the  report  of  the  engineer 
as  to  frontage;  some  of  them  as  to  the 
amount  of  the  proposed  assessment;  and 
some  of  them  on  account  of  tbe  defective 
and  Inferior  character  of  the  work.  The 
plaintiffs  also  submitted  numerous  affidavits 
tending  to  sustain  their  claim  that  the  work 
failed  of  compliance  with  tbe  contract  The 
motion  should  have  been  overruled.  In  view 
of  the  result  reached  by  us  on  the  main 
case.  It  Is  not  necessary  that  we  go  extensive- 
ly into  the  reasons  upon  which  our  conclu- 
sion is  based.  An  Injunctlonal  order  at  the 
suit  of  an  abutting  owner  to  restrain  a 
municipal  corporation  from  levying  an  Im- 
provement assessment,  and  the  issuance  of 
certificates  based  on  such  assessment  can- 
not be  considered  as  having  the  effect 
to  stop  the  ordinary  business  of  the  cor- 
poration within  tbe  meaning  of  Code,  $ 
4359.  By  the  ordinary  business  of  a  munic- 
ipal corporation  is  meant  simply  those  mat- 
ters which  come  within  the  exercise  of  those 
powers  and  functions  conferred  upon  it  by 
law  which  are  beneficially  Incident  to  Its 
existence  and  operation  as  a  corporation. 
It  does  not  extend  to  those  matters  where 
tbe  city  acts  merely  by  appointment  from 
the  state,  and  In  respect  of  which  the  bene- 
ficial Interest  is  In  tbe  public  at  large.  As 
to  the  bond  there  was  no  evidence  that  it 
was  inadequate.  Had  there  been,  the  in- 
junction should  not  have  been  dissolved  ex- 
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cept  xtpon  the  failure  or  refnsal  of  the  plaln- 
tlfTB  to  comply  with  an  order  for  addition- 
al security.  Coming  to  the  third  ground,  it 
was  clearly  Improper  to  proceed.  Intermedi- 
ately upon  a  motion  to  dissolve,  to  an  In- 
vestlgatlon  of  the  merits  of  the  case  through 
the  medium  of  affidavits.  In  the  petition, 
plalntlfCs  charged  a  failure  on  the  part  of 
SnoufTer  &  Ford  to  perform  their  contract; 
that,  notwithstanding  this,  payment  by  the 
city  through  the  issuance  of  asseesment  cer- 
tificates was  about  to  be  made.  The  denial 
of  the  answer  went  no  further  than  to  put 
in  Issue  the  charge  of  failure  to  perform. 
Such  being  the  situation,  the  motion  to  dis- 
solve presented  the  same  questions  of  equity 
as  arose  ujKtn  the  answer,  and  hence  amount- 
ed to  nothing  more  than  an  attempt  to  ob- 
tain by  summary  action  a  decision  as  to  the 
equity  of  the  case. 

2.  C!oming  to  the  main  case,  It  will  be  ob- 
served that  both  plaintiffs  and  the  city  make 
common  cause  against  the  defendant  con- 
tractors on  account  of  the  character  of  the 
work  done  under  the  contract.  And  we  may 
begin  by  saying  that  a  full  and  careful  read- 
ing of  the  record  makes  It  clear  that  in  many 
of  the  respects  charged,  and  in  substantial 
degree,  the  work  of  improvement  failed  of 
compliance  with  the  contract.  Indeed  the 
court  below  did  not  find  otherwise.  It  ex- 
pressly appears  in  the  record  that  the  con- 
clusion for  a  decree  as  entered  was  bot- 
tomed wholly  upon  other  matters  tcrislng  out 
of  the  issues  as  they  existed  on  final  sub- 
mission. To  such  matters  our  attention  will 
be  directed  presently.  We  shall  not  attempt 
a  detailed  discussion  of  the  evidence  bearing 
upon  the  character  of  the  work.  Some  20 
witnesses,  residents  of  the  city — and  some 
of  whom  were  workmen  employed  by  the  con- 
tractors—testified on  the  subject  for  plain- 
tiffs, and  almost  with  one  voice  they  declare 
that  the  subgrade  was  very  uneven— in  some 
places  three  or  four  Inches  deeper  than  in 
others;  that  after  the  subgrade  was  pre- 
pared and  rolled,  hauling  was  done  over  It 
with  wagons  and  In  places  cut  up  from  two 
to  six  inches  deep;  that  a  considerable  por- 
tion of  the  concrete  foundation  was  put  down 
in  mud  and  water,  in  places  ankle  deep;  that 
In  some  instances  mud  would  show  through 
the  concrete;  that  in  places  the  concrete  was 
put  in  with  but  little  and  somethnes  with  no 
mixing;  that  the  surface  of  the  concrete 
was  left  rough  and  uneven;  that  after  the 
concrete  had  been  down  for  days,  and,  ac- 
cording to  some  of  the  witnesses,  after  two 
or  three  weeks,  It  was  soft  and  "crumbly"  in 
many  places,  so  that  holes  could  easily  be 
dug  therein  with  the  hand  or  foot,  and  the 
broken  stone  loosened.  One  witness  says 
that  after  the  concrete  had  been  down  near- 
ly two  weeks  a  wagon  loaded  with  sand 
was  hauled  over  it,  and  the  wheels  cut 
through  the  concrete  for  a  distance  of  nearly 
a  block.  Another  witness,  a  contractor  and 
builder,  engaged  at  the  time  In  building  In 


Tipton,  testified  tliat  during   the  come  is 
the  paving  work  he  purchased  of  the  defek- 
ant  contractors  10  barrels   of  tbeir  etssss: 
that  abont  half  of  it  was  of  excellent  qnali^ 
and  the  other  half  was  no  good — sand  wq£ 
not  make  It  stand  or  set  It.     Wlthoot  & 
pute,  the  sand  used  for  a  enslilon  was  bazi 
sand,   and  many  of  the  witnesses  desoor 
It  as  a  mixture  of  clear  sand.  day.  and  n. 
Several   give   the  proportion    of    tiie  hijt 
as  from  one-fourth  to  one-third.     A  nrntbr 
of  witnesses  testify  that  the  saod  cnshioi:  l- 
put  in  varied  in  depth  from    one-fonrtb  >/ 
an  inch  to  three  or  more  Incbes.  and  oce.  t 
workman  on  the  Job,  says    tbat    in  ser^i. 
Instances  where,  in  leveling  off  tbe  cnsbisL 
it  was  found  that  the  concrete  'was  M^- 
than  the  grade  of  the  cushion,   enough  sasd 
was  thrown  over  it  vrith   bIiotcIs   to  core 
up  the  concrete,  and  the  brick   then  pnt  ii 
place.    The   attention   of    several    witnesK 
was  called  to  the  character  of   the  surf^^ 
of  the  pavement,  and  they  described  it  as  on- 
even,  with  frequent  depressions,   wavy,  etc 
And  some  of  them  testify  that  as  time  goes 
on  the  unevenness  becomes  more  apparent 
As  directly  opposed  to  this  mass  of  evidenn. 
there  is   the   testimony   of  three    witnesss 
only  Introduced  by  the  defendant  contracton: 
Geo.    Patterson,    their    foreman,     who    «« 
present  and  in  charge  of  the  concrete  w«t: 
Bobert  Roberdee,  one  of  the  dty  committe* 
on  public  works,  and  who  acted  as  inspects 
by  appointment  of  that  committee;   and  J.  D. 
Warden,  the  engineer  employed  by  the  dtx. 
Patterson  says  that  the  materials  nsed  and 
the  workmanship  was  in  full  compliance  with 
the   contract   and    specifications.     On   cross- 
examination,  he  admits  that  It  was  his  first 
experience  In  putting  in  a  concrete  founda- 
tion for  paving.    Roberdee  testifies  that  Uie 
work  was  put  in  and  completed  in  substan- 
tial compliance  with  tbe  contract.     WardeU. 
whose  home  was  at  Cedar  Rapids,  says  Hut 
he  had  nothing  to  do  with  the  inspection  of 
the  work  in  question  as  it  progressed,  bat 
went  up  to  Tipton  on  occasion  as  required  to 
advise  with  the  city  officials  in  charge.    B^ 
specting  his  knowledge  of  the  work,   as  o'. 
the  time  It  was  being  done,  he  was  asked  on 
direct  examination  only  as  to  tbe  character 
of  the  sand  used  for  cushion,  and  thereto  lie 
answered  that  at  one  time  when  present  be 
found  some  of  the  sand  unsatisfactory  and 
recommended  that  It  be  taken  out,  "but  tbe 
majority  of  the  sand  was  satisfactory  under 
the  specifications."    On  cross-examination  be 
says  that  on  one  occasion  Roberdee  told  bin 
of  the  method  employed  In  measuring  tbe 
cement,  sand,  etc.    And,  in  effect,  it  Is  bis 
testimony  that  he  concluded  that  tbe  propor- 
tion of  cement  used  was  short;  that  he  ad- 
vised a  requirement  for  the  use  of  a  greater 
proportion.    He  also  refers  to  another  occa- 
sion when  objection  was  made  to  the  effect 
that  the  required  amotmt  of  cement  was  not 
being  used  In  places.    And  be  says  that  ai 
to  one  place  which  be  examined  b*  found 
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bat    the  Bpedflcattons  were  not  being  com- 
lied  -with,  and  that  be  so  Informed  the  com- 
alttee.      Whether  or  not  this  Information  was 
ollo-wed  by  any  change  in  the  work  does 
lot    appear.    Between   the  time  when  the 
vork    -was  done  and  the  time  of  the  trial, 
teveral   examinations  of  the  pavement  were 
nade      by    cirll    and    municipal    engineers. 
rbese  -were  procured  to  be  made  in  part  by 
the  plaintiffs  and  the  city,  and  in  part  by  the 
defendant  contractors,  and  the  engineers  were 
witnesses  on  the  triaL    One  of  these,  a  wit- 
ness for  the  city,  made  an  examination  Octo- 
ber 23,  1903,  11  days  after  tlie  work  was  com- 
pleted, and  he  says  that  the  surface  of  the 
pav^xient  was  "irregular,  pitted,  nneven,  and 
wltli  depressions."    He  further  says  that,  in 
his  examination,  he  made  16  openings  In  the 
pavement  distributed  over  the  entire  area; 
that,   as  to  the  sand  cushion,  the  sand  was 
not  sbarp  and  clean — It  contained  some  clay 
and  foreign  matter,  and  was  not  a  fair  sand 
for  tbat  purpose;   that  the  cushion  varied  in 
deptb  from  one  to  four  inches.    As  to  the 
concrete,  he  says  that  in  six  of  the  openings 
tbe  appearance  was  satisfactory,  and  he  did 
not    break   through    it     In  tbe   remaining 
places  the  concrete  varied  in  thickness  from 
2  to  4%  Inches;  that  In  quality  It  was  poor, 
and  be  could  not  get  a  large  piece  Intact    He 
further  says  that  "concrete  made  as  required 
by  the  specifications  in  question  would  have 
been   satisfactory;    that  the  surface  wonld 
bare  been  smooth,  and  the  concrete  hard  so 
as  to  resist  a  pick." 

In  December  of  the  same  year,  another  en- 
gineer examined  the  work  at  the  Instance  of 
the  city.    He  says  that  tbe  majority  of  the 
surface  of  tbe  pavement  was  irregular;  that 
at  numerons  places  there  were  pits  or  de- 
pressions from  one-half  to  three-fourths  of  an 
Inch  in  depth,  and,  in  some  Instances,  from 
four  to  five  feet  in  diameter.    He  made  five 
openings. Into  the  pavemoat,  each  about  two 
feet  square,  and  he  says  that  the  sand  cushion 
varied  in  depth  from  1  to  4%  Inches;  that  he 
subjected  a  sample  to  a  test  and  found  that 
it  contained  about  50  per  cent  of  clay  and 
organic  matter.    Such  a   cushion,  he  says, 
"would  cause  nneveness  and  depressions  in 
the  pavement;  It  would  settle  after  the  roller 
or  under  traffic."    As  to  the  concrete,  he  says 
It  varied  in  depth  from  2  to  4%  Inches;  that 
he  failed  to  find  a  piece  that  would  hold  to- 
gether; that  in  places  the  mud  and  dirt  had 
worked  up  through;  that  in  some  cases  there 
seemed  to  be  almost  an  entire  lack  of  ce- 
ment and  in  other  cases  the  formation  was 
nearly  all  cement.    The  witness  says  he  made 
another  examination  in  April  following,  when 
11  openings  were  made  in  tbe  pavement. 
From  these  it  was  disclosed  that  the  sand 
cushion  varied  in  depth  from  1  inch  to  2  inch- 
es; that  tbe  sand  was  finer  and  dirtier  than 
ordinary  bank  sand;  tbat  there  was  clay  all 
tbrongb  it.    As  to  the  concrete,  he  says  it 
varied  tn  thickness  from  2t/,o  inches  to  4 
Inches,    lliese  are  excerpts  tix>m  tbe  fur- 


ther testimony  of  the  witness:  "Concrete  be- 
gins to  set  in  from  1  to  1%  boars.  After 
several  days  It  is  safe  to  drive  on  It  We 
found  in  both  examinations  only  two  solid 
bits  of  concrete  in  which  tbe  cement  was 
bard  enough  so  that  they  could  not  spread  It 
out;  Instead  of  the  rock  breaking,  it  would 
part  from  tbe  cemoit  showing  an  unevenness 
in  mixing  and  spreading  either  a  poor  quality 
of  cement  or  else  u  lack  of  cement  If  mud 
became  mixed  with  the  concrete  it  would  de- 
stroy Its  strength.  I  found  evidence  of  mud 
baving  oozed  up  tbrongb  tbe  concrete,  and  It 
affecfed  it  so  that  you  could  break  the  con- 
crete all  in  pieces  with  your  fingers.  T 
found  some  places  where  the  concrete  was 
of  such  poor  consistency  it  looked  like  sand, 
and  when  I  picked  It  up  it  fell  to  pieces.  Id 
some  places  there  was  too  much  cement  and 
not  enough  sand;  in  others  too  much  sand; 
and  in  others  too  much  stone.  It  was  not  a 
uniform  mixture.  In  my  opinion  two  blocks 
[of  tbe  paving]  in  tbelr  present  condition  are 
no  better  than  if  made  of  common  macadam 
and  no  cement  at  all." 

Still  another  engineer  made  an  examlnatioii 
of  the  pavement  at  the  instance  of  the  city, 
during  the  progress  of  the  trial.  As  a  wit- 
ness, be  says  that  the  surface  of  tbe  pavement 
was  generally  nneven;  there  are  depressions 
where  water  would  lie  In  pools  from  one-fourtb 
to  three-quarters  of  an  inch  deep.  Further,  be 
says  that  he  made  13  openings  in  the  pave- 
ment, and  found  that  the  sand  cushion  varied 
in  depth  from  ^  inch  to  2%  inches  in  depth; 
tbat  it  was  a  mixture  of  pure  sand,  loam, 
and  other  foreign  matter.  As  to  the  concrete, 
be  says  It  varied  in  thickness  from  2^  inches 
to  4  inches.  In  most  places  be  found  it  soft — 
"what  yon  would  ordinarily  call  dead  mor- 
tar"— whereas.  If  put  in  according  to  the 
specifications,  it  should  have  been  of  that  de- 
gree of  hardness  to  resist  a  pick.  "It  would 
cause  a  pick  to  ring  and  have  a  live  sound  as 
rocks  would  have."  He  says  that  In  several 
places  be  found  that  mud  and  black  soil 
bad  worked  up  through  tbe  concrete,  and  In 
all  such  places  tbe  omcrete  was  soft  and 
brittle.  "I  would  say  that  the  two  blocks 
adjoining  the  courthouse  square  are  no  bet- 
ter than  ordinary  macadam  baving  no  cement 
at  all;  tbe  block  east  Is  a  trlfie  better,  al- 
though very  poor."  A  building  foreman  in 
tbe  employ  of  tbe  general  government  at 
Rock  Island  arsenal,  who  had  bad  extensive 
experience  in  tbe  use  of  concrete,  was  a  wit- 
ness for  tbe  city.  He  says  that  he  had  ex- 
amined the  pavement  in  question  and  that  the 
concrete  Is  not  good;  It  is  rotten  and  dead; 
that  in  every  place  he  examined  except  one 
tbe  concrete  can  be  crumbled  by  the  hand. 
"Concrete  made  In  proportions  of  one,  three, 
and  seven  makes  a  solid  mixture  if  proper- 
ly bandied."  One  of  the  engineers  testified 
that  to  cover  the  area  called  for  by  the  con- 
tract It  would  require  1,169  barrels  of  cement. 
This  was  followed  by  evidence  strongly  tend- 
ing to  show  tbat  tbe  niuiber  of  barrels  ac- 
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tnally  used  waa  only  about  S30.  It  may  be 
remarked  In  passing  that  no  attempt  was 
made  by  the  contractors  to  show  the  number 
of  barrels  actually  used  by  them.  The  ex- 
amination made  at  the  Instance  of  the  con- 
tractors  took  place  Just  previous  to  the  trial. 
It  was  participated  in  by  five  engineers- 
one  of  whom  was  Wardell— and  13  openlngR 
were  made  in  the  pavement  at  various  places. 
Wardell  was  called  first  as  a  witness.  He 
says  that  In  10  of  the  openings  the  depth  of 
the  sand  cushion  varied  from  1  Inch  to  1% 
inches,  while  In  two  the  depth  was  2  Inches 
or  over;  that  the  quality  was  up  to  specifica- 
tions. He  says  that  in  seven  of  the  openings 
the  concrete  was  of  the  depth  required  by 
the  specifications,  and  appeared  to  be  good; 
In  five  of  the  openings  It  was  short  of  the 
required  depth.  On  croiis-examination  he 
admits  that  the  samples  of  concrete  taken 
out  from  the  five  openings  "was  not  as  good 
as  it  ought  to  be;  It  was  not  what  the 
specifications  called  for— full  set  concrete." 
Being  shown  a  sample  of  concrete  taken  out 
by  one  of  the  engineers  who  examined  for 
the  city,  be  says,  "I  consider  it  very  poor 
concrete.  I  think  I  found  three  or  four  sam- 
ples like  that  shown  me  here.  In  the  ab- 
sence of  some  evidence  that  they  were  only 
local  conditions  at  the  five  openings,  I 
would  not  recommend  the  acceptance  of  the 
work."  As  to  the  surface  of  the  street,  he 
says  that  he  went  over  it  very  carefully  In 
the  fall  after  the  paving  was  done,  and  "did 
not  find  any  of  the  depressions  which  I  find 
now."  In  answer  to  the  general  question 
as  to  whether  or  not  the  Job  of  paving  work 
Is  In  substantial  compliance  with  the  specifica- 
tions, the  witness  answered,  "There  are  some 
points  that  are  not  In  strict  compliance,  but, 
in  a  general  way,  the  speclflcations  are  com- 
plied with."  Each  of  the  other  engineers 
confirms  the  statements  of  Wardell  as  to 
what  was  found  to  be  the  conditions  In  the 
openings  made,  and  each  In  answer  to  the 
general  question  expresses  it  as  bis  opinion 
that  the  work  was  in  substantial  compliance 
with  the  specifications.  Comment  on  tiie  evi- 
dence thus  set  out  In  substance  is  unnec- 
essary. The  contract  of  the  city  called  for 
materials  and  work  done  according  to  speci- 
fications, and  under  the  directions  of  an 
experienced  foreman.  It  Is  evident  that  the 
finished  work  sought  to  be  turned  over  to  It, 
did  not  answer  the  requirements  of  the  con- 
tract That  for  such  reason  it  was  the  right 
of  the  city  to  reject  the  work  and  refuse  to 
make  payment  cannot  be  the  subject  of  ques- 
tion. 

8.  Coming  now  to  further  matters  presented 
on  the  trial,  and  upon  the  facts  of  which  the 
decree  was  wholly  predicated,  the  issue  be- 
tween the  plaintiffs  and  the  defendant  con- 
tractors differs  from  that  arising  out  of  the 
cross-petition  and  the  answer  of  the  city 
thereto.  And  first  as  to  the  plaintiffs.  In 
an  amendment  to  their  answer  to  the  petition 
of  the  plaintiffs,  the  defendants  Snouffer  & 


Ford  plead  that  all  the  matters  complained 
of  in  respect  to  the  character  of  the  paving 
work    was   known   to   plaintiffs    while    tl;e 
work  was  In  process  of  construction,  and  that 
they  made  no  objection ;  further,  that  In  re- 
sponse to  the  notice  published  porsuant  to 
the  resolution  of  the  city  council   none  of 
the  plaintiffs  appeared  and  filed  objections 
addressed  to  the  character  of  the  work.     Ali! 
It  Is  said  that  out  of  this  situation  an  esto]>- 
pel  arose  in  favor  of  defendants  In  the  fa^-e 
of  which  plaintiffs  should  not  be  beard  to  in- 
sist upon  the  matters  of  defect  and  failure 
now  pleaded  by  them  to  prevent  payment  be- 
ing made  under  the  contract    It  Is  not  ea<7 
to  see  how  an  estoppel  could  thus  arise;.    la 
the  first  place  the  individual  property  owners 
of  the  city  cannot  be  held  to  a  precise  knowl- 
edge of  the  terms  of  the  contract;  the  sub- 
ject-matter was   within  the   control   of   the 
city  council,  not  only  to  make  the  contract 
but  to  attend  to  its   execution.     And    most 
certainly  the  Individual  property  owners  were 
under  no  obligation  to  stand  about  watching 
the  work  and  make  protest  because  of  this  or 
that  according  to  their  individual  interpreta- 
tion of  the  contract    The  contractors  were 
familiar  with  the  provisions  of  the  contract 
and  they  owed  the  duty  to  the  city  and  to 
each  Individual  taxpayer  to  execute  the  worlc 
according  to  such  contract    It  wonld  be  a 
monstrous  doctrine  that  would  permit  a  re- 
covery by   them,   notwithstanding   conscious 
and  flagrant  violations  of  the  contract   be- 
cause, forsooth,  some  of  the  Indivldnal  prop- 
erty owners,   in   passing  by  the  work,  ob- 
served the  manner  of  its  performance.    No 
case  can  be  found  in  the  books  to  counte- 
nance such  a  doctrine.    Moreover,  that  an 
equitable  estoppel  bottomed  on  silence  may 
arise  there  must  be,  not  only  a  duty  to  speak, 
but  the  silence  must  amount  to  a  legal  fraud 
in  that  thereby  the  other  party,  ignorant  of 
the  truth,  was  misled  into  doing  that  wbicb 
he  would  not  have  done  but  for  such  silence. 
If  both  parties  know  the  truth,  there  can  be 
no  estoppel  by  silence.    16  Cyc  p.  759;  11 
Am.  A  Eng.  Ency.  p.  434.    But  if  this  were 
not  so,  the  record  before  us  makes  disclosure 
of  the  fact  that  at  various  times  different 
property  owners,  among  whom  were  several 
of  these  plaintiffs,  did  point  out  and  make 
protest  against  the  character  of  the  mate- 
rials used  and  of  the  work  being  done. 

4.  As  we  have  seen  the  cross-i>etition  of  the 
contractors  against  the  city  go  no  farther 
than  to  allege  the  completion  of  the  work  b.v 
them,  and  the  approval  and  acceptance  there- 
of by  the  city.  In  an  amendment  there  U 
alleged  a  demand  in  writing  upon  the  city 
to  proceed  with  the  assessment  and  levy 
against  the  abutting  property,  and  the  issu- 
ance of  certificates  and  improvement  fund 
warrants  as  provided  for  In  the  contract 
And  it  Is  said  that  the  city  and  its  officers 
have  failed  and  refused  to  comply  with  Bucb 
demand.    A  mandatory  order  is  prayed,  and 
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■neb   is  granted  by  the  decree.    Answering 
the   amendment,  tbe  city  reiterated   its  de- 
nial  tbat  the  work  had  been  performed  and 
completed  according  to  contract,  and  its  de- 
nial that  sncb  work  bad  been  approved  and 
accepted.    In  view  of  wbat  was  said  by  as 
m  McCain  v.  City   (Iowa)  108  N.  W.  979, 
It  may  be  doubted  if  an  approval  and  accept- 
ance by  the  city  council,  if  such  there  was, 
could     avail    the    contractors    anything    as 
against  the  plaintiff  property  owners.    And 
a  decree  in  their  favor  would  of  course  oper- 
ate as  a  decree  in  favor  of  tbe  present  con- 
tention of  the  city.    But  according  to  our 
reading,  there  was  no  approval  and  accept- 
ance of  the  work  by  tbe  city.    Tbe  records 
of  tbe  city  council  were  brought  in,  and  there- 
from it  was  made  to  appear  tliat  at  the  meet- 
ing in  question  there  was  present  the  mayor 
and  five  out  of  the  six  councilman  of  which 
tlie  council  was  composed.    Upon  tbe  resolu- 
tion  to   approve  and   accept,  tbe  yeas   and 
nays  were  called,  and  three  councilmen  voted 
yea,  and  two  nay.    Thereupon,  and  before  the 
announcement  of  the  result,  the  two  council- 
men  voting  nay  changed  their  vote  to  yea, 
stating  at  the  time,  and  It  being  so  enter- 
ed in  tbe  record,  that  this  was  done  for  tbe 
purposes  of  a  motion  to  reconsider,  to  be  acted 
upon  at  the  next  meeting  when  all  the  mem- 
bers could  be  present    Tbe  record  of  the  vote 
was  then  entered — yeas  five,  nays  none.    A 
motion  was   then   made   and  seconded  tbat 
the  vote  by  which  the  resolution  was  adopt- 
ed be  reconsidered,  and  this  motion  was  car- 
ried over  to  the  next  meeting.    At  the  sub- 
sequent meeting  there  was  present  the  mayor, 
and  Ave  connclimen ;  one  of  the  members  hav- 
ing in  tbe  meantime  become  a  nonresident 
of  tbe  city,  and  his  office  having  been  de- 
clared vacant    The  motion  to  reconsider  was 
called  up  and  pat  to  a  vote,  resulting  in  three 
yeas  and  two  nays.    The  mayor  declared  tbe 
motion  lost,  whereupon  an  appeal  was  taken, 
resulting  In  two  votes  to  sustain  and  three 
to  overrule.    The  mayor  declared  "the  ap- 
peal was  lost"    It  is  a  well-settled  rule  of 
parliamentary  law  tbat  a  motion  to  recon- 
sider, if  allowed,  operates  to  abrogate  the 
effect  of  the  vote  In  question,  "and  the  mat- 
ter stands  before  the  assembly  In  precisely 
the  same  state  and  condition,  and  upon  tbe 
same  question,  as  If  the  vote  wb^ch  has  been 
ordered  to  be  reconsidered  bad  never  been 
passed."    Cnshlng's  Manual,  |  1265.    And  In 
tbe  absence  of  a  special  rule  on  the  subject 
n  motion  to  reconsider  Is  to  be  regarded  pre- 
cisely like  any  other  motion;  It  is  allowed 
If  a  majority  vote  In  favor  thereof.    Id.  f 
12G6.    It  is  Immaterial  that  tbe  mayor.  In 
announcing  the  vote  on  the  motion  to  recon- 
sider, declared  the  same  to  have  been  lost 
An  erroneous,  arbitrary  announcement  can- 
not have  tbe  effect  to  nullify  tbe  act  of  the 
majority  of  the   city  council.    Charlton   v. 
nolllday,  60  Iowa,  391.  14  N.  W.  775. 
No  other  questions  are  presented  which  re- 
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quire  discussion  at  our  hands.    From  what 
has  been  said,  it  follows  that  a  reversal  most 
be  ordered  npon  both  appeals. 
Reversed. 


STATB  T.  ABRAMS. 
(Supreme'  Court  of  Iowa.    Sept  25,  1900.) 

1.  Indictment  and  Inforuation  —  Auend- 
MENT  OF  Information  —  Authority  of 
Court. 

Where  there  is  no  doubt  as  to  tbe  nature 
of  the  offense  charged  in  the  information,  the 
information  may  be  so  amended  as  to  charge  Its 
commission  anywhere  within  the  juriRdiction  of 
the  court  instead  of  in  a  particular  subdivi- 
sion. 

[Ed.  Note. — For  cases  in  point  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  {  521.J 

2.  Same. 

An  information  filed  in  justice's  court  char- 
ged accused  with  being  found  in  a  village  named, 
in  a  county  named,  armed  with  a  revolver,  with 
intent  to  use  the  same  on  citizens  of  the  village, 
and  keeping  the  revolver  concealed.  On  appeal 
the  district  court  allowed  an  amended  informa- 
tion charging  accused  with  carrying  a  concealed 
weapon  in  the  county.  Held,  that  the  court  did 
not  abuse  its  discretion  in  allowing  the  amend- 
ment. 

8.  Criutnai.  Law — Confessions— Corrobora- 
tion—Corpus  Delicti, 

Code,  §  5C17.  provides  that  on  appeal  from 
a  justice's  court  the  cause  stands  for  trial  anew. 
Section  5491  provides  that  the  confession  of 
defendant,  unless  made  in  open  court,  will  not 
warrant  a  conviction,  unless  accompanied  by 
other  proof  of  the  commission  of  the  oITense. 
One  was  convicted  in  a  justice's  court  of  carry- 
ing a  concealed  weapon,  in  violation  of  section 
4775.  On  appeal  to  the  district  court,  the  only 
evidence  was  that  accused,  on  the  trial  in  the 
justice's  court  admitted  that  he  carried  a  con- 
cealed weapon.  Held,  that  the  proof  of  his  ad- 
mission did  not  authorize  a  conviction  without 
proof  of  the  corpus  delicti,  for  his  admission 
could  not  be  regarded  as  a  confession  in  open 
court 

fEd.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  H  1225,  1226.] 

4.   SaMK    —     SUFFIOIENOT     AS    AOinSSION     OF 

Guilt. 

The  admission  of  one  charged  with  carry- 
ing a  concealed  weapon  that  he  carried  a  re- 
volver, but  had  the  risrht  to  do  so,  within  the 
exception  of  Code,  §  4775,  making  It  an  offense 
for  one  to  carry  a  concealed  weapon  unless  he 
is  a  police  officer  or  person  whose  duty  it  Is  to 
execute  warrants,  as  he  had  been  appointed 
special  constable  as  authorized  by  section  4.'>89 
to  make  an  arrest  Is  not  a  confession  of  carry- 
ing a  concealed  weapon  In  violation  of  the 
statute. 

Appeal  from  District  Court,  of  Buchanan 
County;    A.  8.  Blair,  Judge. 

The  defendant  was  convicted  of  having 
carried  a  concealed  weapon,  and  appeals. 
Reversed. 

E.  R.  Acres,  for  appellant  Chas.  W,  Mul- 
lan,  Atty.  Oen.,  and  Lawrence  De  Graff, 
Asst  Atty.  Gen.,  for  tbe  State. 

liADD,  J.  Tbe  defendant  was  accused. 
In  an  Information  filed  with  a  justice  of  tbe 
peace,  of  being  "found  in  tbe  village  of 
Quasqueton  In  Buchanan  county,  armed  with 
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one  revolver,  the  aame  being  a  deadly  weap- 
on, with  intent  to  use  the  same  on  the 
citizens  of  Quasqueton  and  keeping  the  same 
revolver  concealed."  He  was  convicted,  and 
appealed  to  the  district  court,  where  the 
state  was  allowed,  over  objections,  to  file  an 
amended  Information  accusing  him  of  "carry- 
ing concealed  upon  his  person  a  dangerous 
and  deadly  weapon,  to  wit,  a  revolver  load- 
ed with  powder  and  ball  cartridges,"  In 
Buchanan  county. 

It  will  be  observed  that  the  effect  of  the 
amendment  was  more  definitely  to  charge  the 
offense  and  to  extend  the  territory  within 
which  committed  frcmi  Quasqueton  to  the 
entire  county.  The  right  to  amend  an  in- 
formation has  long  been  recognized  by  this 
court:  In  State  v.  Merchant,  38  Iowa,  875, 
by  allowing  the  prosecuting  witness  to  attach 
his  signature;  In  State  v.  Doe,  60  Iowa, 
541,  by  making  the  charging  part  more  de- 
finite in  order  to  obviate  the  ruling  on  de- 
murrer; in  State  y.  Reilly,  108  Iowa,  785, 
78  N.  W.  080,  to  eliminate  matter  which 
might  render  it  open  to  the  charge  of  dupli- 
ity.  In  the  last  case  the  filing  of  an  amend- 
ed Information  was  approved.  See,  also. 
State  V.  Perry,  117  Iowa,  463.  91  N.  W.  765, 
and  State  v.  Brown  (Iowa)  102  N.  W.  799. 
The  Information  Is  in  the  nature  of  an  ac- 
cusation by  a  party  before  the  court,  and 
not  like  an  Indictment,  the  result  of  the 
finding  of  facts  from  evidence  considered  by 
a  body  not  present  The  amendment  to  an 
information  may  be  added  by  the  same  party 
making  the  original  accusation,  and  there  is 
no  reason  for  denying  any  amendment  "con- 
sistent with  orderly  conduct  of  the  Judicial 
business,  with  the  public  Interest,  and  with 
private  rights."  An  amendment  making  ad- 
ditional charges  should  not  be  permitted. 
Com.  T.  Rodes,  1  Dana  (Ky.)  505.  In  Ck>m. 
V.  Williamson,  4  Grat  (Va.)  554,  the  court 
held  that  an  Information  not  ctiarglng  a 
misdemeanor  could  not  be  amended.  This 
may  be  so  where  the  information  is  so  in- 
definite as  not  to  indicate,  the  offense  Intend- 
ed; but,  when  this  appears.  State  v.  Doe, 
supra,  is  authority  to  the  contrary.  The 
right  to  make  the  chaise  more  definite  can- 
not be  doubted,  and,  where  there  is  no  doubt 
as  to  the  nature  of  the  offense,  we  think  that 
the  information  may  be  so  amended  as  to 
charge  its  commission  anywhere  within  the 
Jurisdiction  of  the  court,  instead  of  In  a 
particular  subdivision,  as  in  a  city,  Incor- 
porated town,  or  township.  This  does  not 
alter  the  character  of  the  offense,  but  merely 
enlarges  the  scope  of  proof  by  extending 
the  territory  within  which  It  may  be  shown 
to  have  been  committed.  Such  an  amend- 
ment sometimes  may  require  a  postpone- 
ment of  the  trial,  and  for  this  reason  Is 
largely  discretionary.  There  was  no  abuse 
of  discretion  In  this  case. 

2.  The  offense  charged  is  that  denounced 
by  section  4775  of  the  Code :   "If  any  person 


carry  upon  bis  person  any  concealed  weap- 
on or  shall  willfully  draw  and  point  a  i^ 
tol,  revolver  or  gun  at  another,  be  sball  be 
guilty  of  a  misdemeanor,  and  be  fined  not 
more  than  one  hundred  dollars,  or  ImprucHi- 
ed  In  the  county  Jail  not  more  than  thirty 
days;  but  this  section  shall  not  apply  te 
police  ofiicer  and  other  persons  whose  duty 
It  Is  to  execute  process  or  warrants,  or  makt 
arrests."  The  state  relied  up<m  finding  a 
revolver  In  defendant's  hip  pocket  when  ar- 
rested and  his  admissions  before  the  Justin 
of  the  peace  as  proof  of  guilt.  The  testi- 
mony of  the  Justice  was  to  the  effect  that 
he  admitted  carrying  the  weapon  concesled, 
but  insisted  in  connection  therewith  apon  hi> 
right  to  do  so  and  exhibited  a  warrajit  fcr 
the  arrest  of  one  Cook,  issued  by  Squire 
Brooks  of  Buffalo  township  In  the  same 
county,  together  with  a  wrltt«i  appointment 
of  himself  as  special  constable  to  make  the 
arrest,  and  that  he  was  acting  thereon  when 
arrested  by  Touris.  The  lattn'  testified  to 
similar  admissions  and  the  exhibition  of  like 
proof  of  his  authority.  Harris  stated  that 
defendant  said  to  him  he  always  carried  it 
(the  revolver),  but  whether  concealed  was 
not  indicated.  Thus  ail  material  admlssioBS 
were  made  In  connection  with  a  showin; 
that  the  accused  was  within  the  exceptioo 
of  the  statute  tiermittlng  a  jierson  whose  dut? 
It  is  to  execute  a  warrant  to  carry  a  weapon 
concealed.  If  so  advised,  by  virtue  of  an  ap- 
pointment under  section  4589  of  ttae  Code. 
The  discovery  of  the  revolver  In  his  b^ 
pocket  was  subsequent  to  the  filing  of  the 
information,  and,  as  there  was  no  showing 
of  when  it  was  placed  there.  It  cannot  be 
Inferred  that  It  had  been  carried  by  hhn 
concealed,  prior  to  entering  the  complaint 
Moreover,  It  may  have  been  in  plain  view, 
though  lodged  in  the  hip  pocket.  There  was 
no  proof  of  the  corpus  delicti  aside  from  the 
admissions  made  by  the  defoidant  and  this 
was  essential  if  these  were  to  he  treated  as 
amounting  to  a  confession  of  guilt.  State 
V.  Dubois,  54  Iowa,  363,  6  N.  W.  578.  See 
cases  collected  In  12  Cyc.  483.  Section  5191 
of  the  Code  provides  that:  "The  confession 
of  the  defendant  unless  made  in  open  court 
will  not  warrant  conviction  unless  accom- 
panied by  other  proof  that  the  offense  was 
committed."  Confessions  are  either  Judicial 
or  extrajudicial.  Judicial  confessions  are 
those  made  In  conformity  to  law  before  a 
committing  magistrate  or  In  court  in  the 
course  of  legal  proceedings.  Extrajudicial 
confessions  are  those  which  are  made  by  a 
party  elsewhere  than  before  a  magistrate  or 
in  court  These,  by  the  great  weight  of  au- 
thority. Independent  of  statute,  most  be  cor- 
roborated by  proof  of  the  corpus  delicti 
Matthews  v.  State,  55  Ala.  65,  28  Axn.  Rep. 
698 ;  State  v.  Lamb,  28  Mo.  218 ;  12  Cyc  4S3. 
At  the  common  law,  and  in  many  of  the 
states,  the  testimony  of  the  accused,  when 
given  on  preliminary  examination.  Is  requir- 
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ed  to  be  taken  down  In  writing  after  he  has 
been  duly  cautioned,  the  writing  rend  over 
to  blm,  and  either  signed  by  bim  or  at  least 
certifled    by    the    Justice    aa    bis   evidence. 
When  this  has  been  done,  what  he  has  said, 
If  amounting  to  a  confession.  Is  received  as 
proof  of  guilt  without  other  evidence  of  the 
commission  of  the  offense.    But  under  our 
statute  the  accused  is  not  required  to  plead. 
The  Justice  merely  -  preserves  minutes  of  the 
testimony  to  be  sent  to  the  district  court  for 
the  use  of  the  grand  Jury,  unless  by  agree- 
ment of  the  parties  the  evidence  Is  taken 
down  by  a  stenogrrapher.    The  minutes  of  the 
evidence  need  not  be  read  over  to  him,  nor 
is  be  required  to  sign  the  same,  nor  is  the 
Justice  required  to  do  more  than  to  certify 
to  the  substance  of  the  testimony.    In  these 
circumstances,  It  Is  at  least  doubtful  whether 
the  statements   made  on  preliminary  examina- 
tion In  any  case  are  to  be  regarded  as  a 
confession  In  open  court  within  the  meaning 
of  this  statute.    See  Matthews  v.  State,  su- 
pra.   The  question,  however,  is  not  raised 
In  this  case,   and  is  referred  to  merely  in 
passing  to  the  determination  of  whether  a 
confession  of  guilt  in  a  Justice  court  or  in 
the  district  court  on  a  former  trial  may  be 
received  as  sufflclent  evidence  of  guilt  with- 
out proof  of  the  corpus  delicti.    In  State  v. 
Briggs,  68  Iowa,  416,  27  N.  W.  358,  evidence 
of  a  plea  of  guilty  on  preliminary  hearing 
was  held  to  be  admissible  on  the  trial,  and 
in  Commonwealth  v.  Ervine,  38  Ey.  80,  the 
court  was  of  the  opinion  that  evidence  of  a 
plea  of  guilty  in  the  Justice  court  might  be 
received  In  a  trial  on  appeal  to  the  circuit 
court  of  that  state,  though  it  was  said  "tlie 
effect  of  the  confession  as  proof  of  guilt, 
like  that  of  other  evidence,  Is  subject  to  be 
repelled,   and  is,   from   the  nature  of  the 
proceedings,  submitted  to  the  Judgment  of 
the  Jury";  the  estoppel  being  waived  by  the 
issue.    See  Com.  v.  Callahan,  108  Mass.  421. 
In  State  t.  Myers  (Mo.  Sup.)  12  S.  W.  510, 
the  defendant's  plea  of  guilty  was  refused 
by  the  court,  and  It  was  held  that,  in  such  a 
case,  evidence  of  the  plea  was  not  admissible. 
In  People  v.  Ryan,  82  Cal.  617,  23  Pae.  121, 
Evidence  of  a  plea  of  guilty,  withdrawn  in  the 
same  court  at  which  the  trial  occurred  on 
a  substituted  plea  of  not  guilty,  was  held 
Inadmissible.    On    appeal    from   the    Justice 
court,  the  cause  stands  for  trial  anew  In  the 
district  court  in  the  same  manner  that  it 
would  have  t>een  tried  before  the  Justice  and 
as  near  as  practicable  as  would  an  issue  of 
fact   on    indictment.    Section    5617   of   the 
Code.    Though  the  accused  may  have  plead- 
ed guilty  in  the  Justice  court,  this  may  be 
withdrawn  on  appeal  and  trial  had  as  though 
not  entered.    State  v.  Kraft,  10  Iowa,  330; 
State  T.  Oefaslager,  88  Iowa,  297;    State  v. 
Farlee,  74   Iowa,  451,  88  N.   W.  155.    Evi- 
dence of  a  plea  of  guilty  In  Justice  court 


should  be  received  on  appeal,  for  the  admis- 
sion of  guilt  is  allowed  to  stand  for  Judg- 
ment and  cannot  be  treated  as  a  mere  mat- 
ter of  making  up  the  issues,  as  where  it  is 
subsequently  withdrawn  and  another  plea 
substituted  In  the  same  court  The  con- 
sideration to  which  it  is  entitled  necessarily 
depends  on  the  circumstances  under  which 
the  plea  was  entered.  But,  If  a  plea  of  guil- 
ty once  entered  Is  subsequently  withdrawn. 
Its  force  as  a  confession  of  guilt  in  so  far 
as  made  In  open  court  is  destroyed,  for, 
even  though  guilt  be  admitted.  It  is  also 
denied  and  taken  together  does  not  amount 
to  that  unequivocal  acknowledgment  of 
guilt  which  will  authorize  a  Judgment  of 
conviction.  The  manifest  Intention  of  the 
statute  is  that  the  confession  as  such  may  be 
withdrawn  and  the  state  be  put  upon  its 
proof  as  though  It  had  not  been  entered 
originally.  Otherwise  the  privilege  of  chan- 
ging the  plea  would  be  valueless,  for  evi- 
dence of  the  first  plea  of  guilty  might  be 
received  as  conclusive  proof  of  guilt,  not- 
withstanding the  changed  plea  of  not  guilty. 
This  being  so,  whatever  defendant  may  have 
said  by  way  of  confession  to  the  Justice 
must  be  considered  in  connection  with  his 
plea  of  not  guilty  In  the  district  court,  and, 
even  though  proven.  In  view  of  the  change 
of  plea,  cannot  be  regarded  as  a  confession 
in  open  court.  Aa  there  was  no  other  evi- 
dence of  the  corpus  delicti,  the  accused 
should  bare  been  acquitted.  The  statements 
of  defendant,  however,  did  not  amount  to  a 
confession.  He  specifically  denied  his  guilt, 
and,  though  admitting  that  he  carried  a  re- 
volver. Insisted  that  he  had  a  right  to  do  so. 
To  constitute  a  confession,  the  admissions  or 
declarations  must  amount  to  an  acknowledg- 
ment of  guilt  of  the  offense  or  participation 
therein.  State  v.  Novak,  109  Iowa,  717,  70 
N.  W.  405;  State  v.  Glyden,  51  Iowa,  463, 
1  N.  W.  7r"30;  State  v.  Knowles,  48  Iowa, 
598 ;  State  v.  Jones,  33  Iowa,  9.  The  state- 
ment, to  amount  to  a  confession,  should  be 
such  that  it  may  be  said  therefrom  that  the 
party  making  it  admits  his  guilt  of  the  par- 
ticular offense.  If  It  falls  short  of  this.  It 
should  be  classified  as  a  mere  declaration  or 
admission.  If  defendant  admitted  having 
carried  a  revolver.  It  was  accompanied  with 
the  explanation  that  this  was  done  under 
circumstances  Indicating  his  Innocence,  and 
was  done  for  the  evident  purpose  of  denying, 
not  admitting,  guilt  of  the  offense  charged. 
Wlgmore  on  Kv.  {  821;  State  v.  Cadotte. 
17  Mont  315,  42  Pac.  857;  State  v.  Novak, 
supra.  If  the  explanation  were  to  be  reject- 
ed by  the  jury,  It  might  find  an  admission  of 
facts  constituting  the  offense  left;  but  this, 
without  proof  of  the  corpus  delicti,  would  not 
Justify  a  conviction  under  the  statute. 

The   evidence    was    insufficient,   and   the 
Judgment  la  reversed. 
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BBEU  et  mL  r.  FABRELL  et  aJ. 
(Sapreme  Coort  of  lowm.    Sept  21,  1908.) 

1.  EqITITT— ARBWCB     to     Il(TKUtOaAT0BU»— 
BVIDKRCB— ADKUSIBILITT. 

Under  Code,  {  3604,  proridins  tliat  aoswen 
to  iDterrosatoriee  proponnded  by  the  advene 
par^  may  be  read  as  a  depoeition,  and  section 
4084,  aotnorizinK  the  taking  of  depositioDS  for 
ose  on  the  trial,  where  the  witness  is  not  a 
resident  or  is  aiiont  to  go  beyond  the  reach  of 
a  subpoena,  and  section  4709,  providinc  tliat  no 
deposition  shall  be  read  on  the  trial,  if  at  the 
time  the  witness  is  produced  in  coort,  tlie  an- 
swers of  a  party  to  interrogatories  propounded 
in  the  pleading  of  the  adverse  party  as  a  sub- 
stitute for  the  equitable  action  for  discovery, 
abolished  by  section  3441,  are  not  admissible 
In  behalf  of  the  party  giving  the  answers  and 
who  is  present  in  court. 

[Ed.  Note.— For  cases  in  point,  see  toL  19, 
Cent  Dig.  Equity,  {  692.] 

2.  Appkati— Erbokeodb  Admission  of  Evi- 
dence—Habmless  Ebbob. 

A  defendant  saed  on  a  note  is  not  preju- 
diced by  its  admission  in  evidence,  though  it 
does  not  have  affixed  the  federal  revenue  stamp, 
where  plaintiCE  subsequently  caused  the  req- 
uisite stamp  to  be  affixed  and  canceled  by  the 
stenographer,  for  plaintiff  could  have  with- 
drawn the  note  from  evidence  before  the  case 
was  submitted  and  reintroduced  it  after  it  had 
t>een  properly  stamped. 

[Ed.   Note.— For  cases  in   pointj^see  voL  3, 
Cent  Dig.  Appeal  and  Error,  {  4173.] 
8.  Trial  —  Instbdctions  —  MsLEADiNO     Ih- 

BTRO0TION8. 

Where,  in  an  action  on  a  note  to  which  no 
revenue  stamp,  as  required  by  the  federal  rev- 
enue law,  was  affixed  at  the  time  of  its  execu- 
tion, the  defense  relied  on  was  that  the  note 
was  a  forgery,  an  instruction  that  the  failure  to 
affix  the  revenue  stamp  did  not  make  the  note 
void,  and  did  not  prevent  its  enforcement  was 
not  objectionable  as  leading  the  jury  to  believe 
that  the  validity  of  the  note  was  affirmed,  for 
the  Jnry  must  have  understood  that  it  related 
to  the  question  of  stamping  and  not  to  the  ques- 
tion of  the  validity  of  the  signatures  which  was 
submitted  in  another  instruction. 
4.  BiLU  AHD  Notes— Alterations— FoBGEBT 

OF  Name  of  Maker— Efect  on  Liability 

or  Othbb  Makers. 

In  an  action  on  a  note  against  three  per- 
sons as  makers,  defendants,  in  a  joint  answer, 
allesed  that  the  note  was  a  forgery.  It  was 
found  that  the  name  of  one  of  the  three  was 
forged.  Beld,  that  judgment  against  the 
other  two  could  not  be  rendered,  though  the  an- 
swer did  not  specially  allege  the  conclusion 
that  as  to  each  of  defendants  the  note  was 
Toid. 

Appeal  from  District  Court,  Kossuth  Coun- 
ty;  W.  B.  Quarton,  Judge. 

Action  on  a  promissory  note  alleged  to  have 
been  executed  by  defendants  to  the  plaintiff 
Stephens  and  to  be  the  property  of  the  two 
plaintiffs.  The  defendants  denied  the  execu- 
tion of  the  note,  and  the  Jury  returned  a 
verdict  for  plaintiffs  against  defendants  E.  D. 
Farrell  and  Anna  Farrell,  and  against  the 
plaintiffs  In  favor  of  the  defendant  Thomas 
Farrell.  Defendants  E.  D.  Farrell  and  Anna 
Farrell  appeal.    Beversed. 

Healy  Bros.  &  Kelleber,  for  appellants. 
BuUlTan  &  McMabon  and  Morling,  for  appel- 
lees. 


McCLAIN.  a  J.  1.  Defodanta  In  a  Joiat 
answer  denied  under  oath  their  signatures  to 
tbe  note  and  alleged  that  it  waa  fofsed  t; 
plaintiffs  or  their  agent%  and  tbey  also  tet 
up  the  defense  that  tbe  note  waa  roid  and 
Illegal  because  no  revenue  stamp  waa  attach- 
ed as  required  by  act  of  Oongreaa.  To  this 
pleading  defendants  attached  intemogatoriea 
to  be  answered  by  plaintiffs  relating  to  the 
alleged  signing  and  delivery  of  tbe  nau 
sued  on.  At  tbe  trial  plaintifb'  answers  ts 
these  Interrogatories  were  offered  In  evidence 
in  their  behalf  and  admitted  over  defendanuT 
objection  that  they  were  incompetent,  as  iJe 
plaintiffs  were  both  present  in  oonrt.  After 
the  answers  to  interrogatories  were  rcil 
plaintiff  Stephens  was  called  aa  a  witness  ia 
behalf  of  plaintiffs,  and  testified  that  tbe 
exhibit  shown  to  him  was  tbe  note  refored 
to  In  bis  answers,  and  the  exhibit  was  fba. 
offered  In  evidence.  Thereupon  defendants 
moved  to  strike  Stephens'  answers  to  inter- 
rogatories because  he  appeared  In  coart  and 
testified,  and  this  motion  was  overruled. 
Thereupon,  counsel  for  defendants  cross- 
examined  Stephens  with  reference  to  tbe  sub- 
ject-matter of  his  answers  to  Interrogatories. 
In  rebuttal,  Beem  was  a  vrltness  and  wu 
cross-examined  as  to  tbe  subject-matter  of  hii 
answers  to  interrogatories. 

Under  Code,  §  3G04,  answers  to  interroga- 
tories propounded  by  adverse  parties  concern- 
ing any  of  the  material  facts  in  issue  "may  be 
read  by  either  party  as  a  deposition  between 
tbe  party  interrogating  and  the  party  answer- 
ing." By  Code,  {  46S4,  depositions  in  a  civil 
action  at  law  can  only  be  taken  for  use  on  the 
trial  if  tbe  w^itness  Is  not  a  resident  of  tbe 
county  or  Is  about  to  go  beyond  tbe  reach  of 
a  subpoena,  or  Is  for  any  other  cause  expet-ted 
to  be  unable  to  attend  court  at  the  time  of  tbe 
trial,  and  by  section  4709  it  is  provided  that 
tbe  deposition  or  tbe  record  must  show  tbe 
witness  to  be  a  nonresident  of  the  county  or 
such  fact  as  authorizes  tbe  use  of  a  deposi- 
tion In  evidence  and  that  "no  such  deposition 
shall  be  on  the  trial,  if  at  tbe  time  tbe  wit- 
ness himself  is  produced  in  court"  It  Is  con- 
tended for  appellants  that  the  answers  to  in- 
terrogatories were  Improperly  admitted  when 
offered  as  evidence  in  behalf  of  plaintiffs,  be- 
cause tbe  plaintiffs  who  had  given  sncb 
answers  were  present  in  court,  while  It  is 
argued  on  the  other  hand  that  answers  to 
Interrogatories  are  admissible  in  bebalf  of 
either  party  without  the  restrictions  Imposed 
as  to  deiKMltions.  We  do  not  attempt  now 
to  pass  upon  the  right  of  defendants  to  intro- 
duce these  answers  in  their  own  behalf  re- 
gardless of  the  presence  in  court  of  the  plain- 
tiffs who  had  glvm  tbe  answers.  As  the 
usual  statutory  provisions  for  requiring  ans- 
wers to  Interrogatories  propounded  In  the 
pleading  are  practically  a  substitute  for  the 
equitable  bill  of  discovery,  no  doubt  sndi 
answers  may  be  Introduced  by  tbe  party  call- 
ing for  them  without  regard  to  whether  the 
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party  making  the  anawera  Is  present  In  court 
and  might  be  called  as  a  witness.    As  thus 
used,  the  answers  constltate,  In  effect,  admis- 
sions of  which  the  party  propounding  the  in- 
terrogatories may  avail  himself.    1  Pomeroy, 
Xlquity  Jurlsp.  (3d  Ed.)  §  208.    Regarded  as 
admissions  the  party  giving  the  answers  is 
not  entitled  to  avail  himself  of  them,  If  not 
Introduced  by  the  other  party.    It  Is  true 
that  a  sworn  answer  to  a  bill  in  equity  Is 
evidence  in  behalf  of  the  party  answering. 
Story,  Equity  Plead.  {{  849a,  8T6a.    But  this 
rule  of  equity  pleading  Is  not  applicable  to 
answers  given  in  response  to  a  bill  for  dls- 
oovery  pure  and  simple;    that  is,  where  no 
other  equitable  relief  than  the  securing  of  the 
answers  under  oath  is  sought.    1  Pomeroy, 
Equity  Jurlsp.  {  191.    In  this  state  the  eqult 
able  action  to  obtain  a  recovery  Is  al>oll8hed 
except  In  certain  specified  cases  with  which 
we  are  now  concerned.    Code,  i  3441.    Statu- 
tory provisions  for  requiring  answers  under 
oath  from  the  opposite  party  are  a  substitute 
for  the   equitable   action   for   discovery.    1 
Pomeroy,  Equity  Jurlsp.  (3d  Ed.)  S  193.    It 
'would  seem  therefore  that  answers  to  Inter- 
rogatories propounded  In  the  pleadings  under 
provisions  of  the  Code,  g  3604,  are  available 
only  to  the  party  propounding  the  interroga- 
tories, and  If  he  does  not  see  fit  to  introduce 
them  In  evidence,  the  party  making  the  an- 
swers cannot  do  so.    This  conclusion  has  been 
reached  under  similar  statutes  In  other  states. 
Wells  V.  Bransford,  28  Ala.  200 ;  Montgomery 
Branch  Bank  v.  Parker,  5  Ala.  731;   Moore 
V.   Palmer,  14  Wash.  134,  44  Pac.  142;    14 
Cyc.  359.    No  doubt  In  behalf  of  the  party 
calling  for  the  answers  they  are  admissible 
whether    the   party    giving   the   answers    Is 
present  and  might  be  called  as  a  witness  or 
not,  for  as  already  Indicated  the  answers  are 
in  ttte  nature  of  admissions.    Island  County 
T.  Babcock,  20  Wash.  238,  65  Pac.  114;  Page 
T.  Krekey  (Sup.)  17  N.  Y.  Supp.  764. 

The  statutory  provision  that  the  answers 
to  Interrogatories  may  be  read  by  either  party 
as  a  deposition  seems  to  contemplate  a  use 
distinct  from  and  in  addition  to  that  which 
the  party  calling  for  the  answers  might 
make  of  them  by  Introducing  them  In  evidence 
as  admissions,  and  we  think  that  this  distinct 
use  of  the  answers  as  a  deposition  is  subject 
to  the  restrictions  imposed  In  Code,  §  4709, 
as  to  the  introduction  of  a  deposition  when 
the  witness  Is  produced  In  court.  A  statute 
authorizing  a  party  to  a  suit  to  take  the 
testimony  of  an  adverse  party  by  filing  Inter- 
rogatories, In  much  the  same  manner  as  a 
deposition  might  be  taken,  has  been  held  to 
contemplate  an  Informal  deposition  "to  be 
treated  as  any  other  deposition"  and  there- 
fore available  to  either  party.  Standard  Life 
&  Ace.  Ins.  Co.  V.  Tlnney,  73  Miss.  726,  19 
South.  662.  But,  treated  as  any  other  depo- 
sition, we  think  the  answers  are  subject  to  all 
the  objections  which  might  be  made  to  a  dep- 


osition. For  instance,  If  the  party  answer- 
ing should  speak  with  reference  to  his  In- 
formation and  belief  as  contemplated  In  Code, 
(  3604,  then  certainly  when  this  deposition 
Is  offered  In  bis  own  behalf  the  answers 
which  are  made  "from  the  Information  of 
others"  could  be  excluded  because  incompe- 
tent See  Code^  {  4712.  We  see  no  reason 
why  the  objections  which  might  be  made  to 
any  deposition  under  Code,  f  4709,  that  the 
witness  If  produced  In  court  may  not  there- 
fore be  made  to  the  answers  of  a  party  to 
Interrogatories  propounded  to  him,  when  he 
himself  seeks  to  hare  these  answers  used  by 
way  of  deposition. 

The  question  which  we  have  here  for  con- 
sideration is  somewhat  analogous  to  that 
raised  In  Lanza  v.  Le  Grand  Quarry  Co.,  124 
Iowa,  659,  100  N.  W.  488,  with  reference  to 
the  admissibility  on  a  subsequent  trial  of  the 
transcript  of  the  evidence  taken  In  shorthand 
on  a  former  trial.  In  that  case  we  held  that 
the  statute  authorizing  the  use  of  the  trans- 
cript In  evidence  as  a  deposition  supplied  the 
grounds  for  the  taking  of  a  deposition,  but 
that  If  the  witness  was  present  on  the  second 
trial  the  transcript  of  his  evidence  was  to  be 
excluded,  just  as  his  deposition  would  be 
excluded  under  like  circumstances.  So  we 
hold  here  that  while  the  statute  authorizes 
the  taking  of  answers  to  Interrogatories  pro- 
pounded In  the  pleadings  without  any  show- 
ing of  cause  therefor  such  as  would  be  neces- 
sary In  the  taking  of  a  deposition,  yet,  when 
the  party  whose  answers  have  been  taken 
seeks  to  Introduce  them  as  a  deposition  In 
his  own  behalf,  he  Is  subject  to  the  same  ob- 
jections which  are  available  when  a  deposi- 
tion Is  offered  In  evidence.  The  court  erred, 
therefore.  In  allowing  plaintiffs  to  read  In 
evidence  their  own  answers  to  the  Interrog- 
atories propounded  to  them  by  the  defend- 
ants when  they  themselves  were  present  In 
court  and  testified  as  witnesses. 

2.  Objection  was  made  to  the  Introduction 
In  evidence  of  the  note  sued  on  for  the  reason 
that  It  did  not  have  afilxcd  a  revenue  stamp 
as  required  by  statutes  of  the  United  States. 
Subsequently,  however,  the  plaintiffs  caused 
the  official  stenographer  to  affix  to  the  Instru- 
ment the  requisite  stamp  and  cancel  It  Had 
the  stamp  been  thus  affixed  at  the  time  the  in- 
strument was  offered  In  evidence,  unquestion- 
ably the  objection  under  federal  statute  would 
have  been  removed.  State  v.  Glucose  Sugar 
Refining  Co.,  117  Iowa,  624,  530,  91  N.  W. 
794;  Harvey  v.  Welland.  115  Iowa,  504,  88 
N.  W.  1077.  Certainly  the  defendant  was  not 
prejudiced  by  the  ruling  of  the  court  refusing 
to  exclude  the  unstamped  Instrument  In  view 
of  the  fact  that  the  plaintiffs  might  have 
withdrawn  the  instrument  from  evidence  be- 
fore the  case  was  submitted  to  the  Jury  and 
reintroduced  it  after  it  had  been  properly 
stamped. 

3.  An  Instruction  is  objected  to  in  which 
the  Jury  were  told  that  "the  failure  to  affix 
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tbe  Internal  revenne  stamp  to  tbe  note  In  oon- 
troversy  at  or  about  tbe  time  of  tbe  execution 
tbereof  would  not  make  said  note  void  and 
would  not  prevent  tbe  plalntlffa  from  enforc- 
ing tbe  same."  Tbe  objection  Is  tbat  tbe 
validity  of  tbe  note  was  expressly  affirmed 
by  tbe  court  in  tbls  Instruction,  not  merely 
witb  reference  to  tbe  stamping  but  also  wltb 
reference  to  tbe  signature.  But  we  tblnk 
tbat  tbe  jury  could  not  bave  been  misled  by 
tbls  Instruction.  Tbey  must  bave  understood 
tbat  It  related  solely  to  tbe  question  of  stamp- 
ing and  not  to  tbe  question  of  signature, 
wblcb  was  submitted  to  tbe  Jury  in  otber  in- 
structions. We  are  strengtbened  in  tbls  view 
by  tbe  subsequent  finding  of  tbe  Jury,  as 
bereinafter  explained,  tbat  defendant  Tbomaa 
Farreii  did  not  sign  the  Instrument  If  tbe 
Jury  had  supposed  tbls  instruction  to  be  con- 
clusive on  the  subject  of  execution  tbey  would 
have  bad  no  occasion  to  Inquire  ns  to  wbetber 
Thomas  Farrell  did  or  did  not  sign  It 

4.  Tbe  jury  were  Instructed  tbat  If  they 
sbould  find  tbat  some  one  but  not  all  of  tbe 
defendants  signed,  or  gave  tbe  note  iu  ques- 
tion, then  their  verdict  should  be  for  tbe 
plaintiffs  and  against  such  defendants  as  tbey 
find  from  tbe  evidence  did  give  or  sign  tbe 
note,  and  as  to  such  defendants  as  tbey 
sbould  find  from  tbe  evidence  did  not  give 
or  sign  tbe  note  tbelr  verdict  should  be  In 
favor  of  sucb  defendant  or  defendants.  Tbe 
objection  now  made  with  reference  to  tbls  In- 
struction is  that  It  autborizes  a  recovery  on 
tbe  Instrument  as  against  E.  D.  Farrell  and 
Anna  Farrell,  although  the  jury  sbould  find 
tbe  name  of  Thomas  Farrell  was  not  signed 
thereto  either  by  blm  or  by  his  authority,  it 
being  conceded  tbat  bis  name  appears  as  a 
signer  of  the  Instrument  Tbe  argument  Is 
tbat  a  fraudulent  alteration  destroys  the  In- 
strument and  that  no  recovery  can  be  bad 
tbereon.  It  is  specifically  alleged  in  the  an- 
swers tbat  the  note  was  forged  by  the  plaln- 
tlCTs.  If  Thomas  Farrell's  name,  appearing 
thereon  as  that  of  one  of  the  signers,  was  not 
alfixed  thereto  by  himself  or  with  bis  author- 
ity then  tbe  instrument  was  Invalid  and  plain- 
tiffs could  not  recover  tbereon.  Tbe  jury 
specifically  found  tbat  Thomas  Farrell  was 
not  liable,  and  this  finding  was  necessarily 
predicated  under  tbe  evidence  and  the  in- 
structions, on  tbe  conclusion  readied  by  them 
that  he  bad  not  signed  nor  authorized  bis 
name  to  be  signed  to  tbe  Instrument.  It  was 
error,  therefore,  to  render  judgment  for  the 
plaintiffs  against  tbe  two  defendants  who,  as 
the  Jury  found,  did  sign  tbe  instrument  for 
tbe  Instrument  Itself  was  invalid.  Tbe  in- 
validity of  tbe  instrument  as  a  forgery  was 
I)lended  in  behalf  of  all  the  defendants  in 
their  Joint  answer,  and  it  was  not  necessary 
for  them  to  specifically  plead  tbe  legal  con- 
clusion that  as  to  each  of  them  tbe  forged  in- 
strument was  void  and  of  no  effect 

For  the  errors  pointed  out  the  judgment 
of  tbe  trial  court  Is  reversed. 


BANKER'S  MDT.  CASCALTT  CO.  t.  FLBST 

NAT.  BANK  OF  COUNCIL.  BLUFFS. 

(Sapreme  Conrt  of  Iowa.    Sept  24,   190U.) 

1.  IllBITKAIICK— BnaOtAXT   IllS0KA^CB— BlOHT 

or  Compart  to  White. 

McCiain's  Code,  |  1693,  authorizes  dom^U; 
insurance  rompanies  to  insure  houses,  bnilditi^. 
and  all  other  Icinds  of  property  against  loa  -jt 
damage  by  fire  or  "other  casualty."  Act  ia«t^ 
Gen.  Assem.  c.  80,  p.  44,  amended  tbe  sta.i-.i^ 
in  relation  to  insurance  companies,  by  expreis- 
ly  authorizing  insurance  against  burslair,  and 
McClain'g  Code,  {  1685,  provides  that  an  inscr- 
ance  company  as  a  condition  precedent  to  doii.: 
business  sliall  make  a  certain  certificate  as  ij 
the  company's  capital,  business  to  be  done,  etc„ 
which  tbe  state  auditor  sliall  submit  to  th* 
attorney  general,  on  whose  approval  tberevf 
the  company  may  commence  business.  Heli, 
that  under  section  1693,  and  in  view  of  the 
fact  tbat  prior  to  Act  28th  Gen.  Aaaem.  c. 
60,  p.  44,  the  auditor  had  authorised  a  compu; 
to  write  burglary  insuiance,  and  that  the  ri^bt 
to  do  sucb  business  iiad  not  been  cbuUenged  for 
10  years,  the  writing  of  burglary  insurance  bj 
the  company  prior  to  the  latter  statute  would 
not  be  held  unauthorized. 

2.  CORFOBATIONB— P.0WEB8. 

A  corporation  may  lawfully  exercise  only 
such  powers  as  are  expressly  or  impliedly 
granted  by  statute. 

[Ed.  Note.— For  cases  in  point    s<^  toL  li 
Cent  Dig.  Corporations,  K  1515-1518.1 

2.  Sauk. 

As  between  a  corporation  and  the  pnUic 
any  reasonable  doubt  as  to  the  granting  of  cor- 
porate power  will  be  resolved  in  favor  of  tlk- 
publlc. 

[HJd.  Note. — For  cases  in  point,  see   voL  12, 
Cent  Dig.  Corporations,  {  1520.] 

4.    INSDBANCE— POWEBS   OF   COMPANT — ESTOP- 
PEL TO  Dent  Corpohate  Power. 

Where  an  insurance  company  has  adopted 
articles  of  incorporation  expressly  assuming  to 
transact  the  business  of  burglary  insnrance, 
and  has  secured  from  the  proper  state  author- 
ity i>ermission  to  do  such  business,  in  an  actioa 
on  a  premium  note  insured  cannot  defend  oo 
the  ground  that  the  writing  of  burglary  insui^ 
ance  was  ultra  vires. 

[Ed.  Note. — For  cases  in  point  see  vol.  2S. 
Cent  Dig.  Insurance,  {  442.] 

Appeal  from  District  Court,  Polk  County: 
James  A.  Howe,  Judge. 
Tbe  opinion  states  the  case.    Beversed. 

George  W.  Bowen  and  Sullivan  ft  Sullivau, 
for  appellant    N.  T.  Guernsey,  for  appellee. 

WEAVER.  J.  The  plaintiff  corporatioa 
was  organized  December  25,  1S95.  By  ita  a^ 
tides  of  Incorporation,  tbe  nature  of  tbe  busi- 
ness It  proposed  to  transact  was  stated  u 
follows:  "Article  3.  Tbe  general  nature  of 
tbe  business  to  be  transacted  by  this  companj 
shall  be  tbe  Insurance  of  tbe  property  of  its 
members,  and  no  others,  against  loss  or  dam- 
age by  casualty  and  to  make  all  kinds  of  io- 
surance  on  goods,  merchandise,  and  other 
property  In  tbe  course  of  transportation 
whether  on  land  or  ou  water,  or  any  vessel 
or  boat  wherever  same  may  be;  and  this 
corporation  Is  especially  empowered  to  Insure 
against  damage  by  tbe  casualty  of  burglary 
or  robt>cry  and  the  loss  or  destruction  of 
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xionlea,  securiUes  and  other  valuables  wliiie 
in   the   course  of  trausportation  by  mall  or 
"•xpresa."      Thereafter  on  December  1,  1896, 
ikfter    an    examination  Into  the  business  of 
the    company,   the  auditor  of  the  state  of 
Iowa   Issued  to  said  corporation  a  certificate 
to  the  effect  that  it  had  filed  with  said  officer 
a  sworn  statement  of  its  condition  in  accord- 
ance with  the  provisions  of  chapter  4,  tit.  9,  of 
the  Code  of  1873,  regulating  burglary  Insur- 
nuce,    that   said  statement  showed  that  the 
company  had  compiled  with  the  laws  of  the 
state  relating  to  Insurance,  and  was  therefore 
authorized   to  transact  Its  appropriate  bus- 
iness   of    burglary   Insurance  In   accordance 
with  law  until  January  31, 1897.    During  the 
period  covered  by  this  certificate  the  plain- 
tiffs Issued  to  the  defendant  bank  a  policy  of 
Insurance   against  loss  by  burglary,  in  con- 
sideration of  which  policy  and  contract  of 
Insurance  said  bank  executeO  and  delivered 
to  plaintiff  Us  promissory  note  for  the  sum  of 
$300  payable  at  such  times  and  In  such  In- 
stallments as  might  be  assessed  by  the  rom- 
pnny'B  board  of  directors  without  Interest — 
the  assessments  not  to  exceed  $G0  in  any  one 
year.     On  this  note  defendant  paid  Decem- 
ber 22,  1896,  the  sum  of  $00,  and  on  Decem- 
,   ber  31,  1897,  the  sum  of  $60,  and  on  January 
27,  1899,  the  note  was  further  credited  and 
indorsed  by  "rebate"  in  the  sum  of  $97.50. 
Since   the   last-mentioned  date  assessments 
have  been  duly  made  for  the  remainder  of 
$82.50  represented  by  said  note,  but  the  de- 
fendant has  neglected  and  refused  to  pay  the 
same.    Action  at  law  having  been  brought  to 
cover  the  last-named  sum  and  petition  being 
filed  alleging  the  facts  aforesaid  the  defend- 
ant   demurred     thereto    on    the    following 
grounds:    (1)  Because  at  the  time  the  policy 
of  insurance  was  Issued  the  plaintiff  had  no 
power   or  authority  to  Insure   against  loss 
by  burglary.    (2)  Because  the  note  sued  upon 
Is  without  consideration  and  void,  the  plain- 
tiff having  no  authority  to  Issue  the  policy 
for  which  the  note  was  given;  and  because 
the  policy  was  null  and  void  and  was  Inca- 
pable of  enforcement  should  any  loss  occur 
thereunder.    The  demurrer  was  sustained  by 
the  trial  court,  and  the  plaintiff  electing  to 
stand  upon  Its  petition  and  refusing  further 
to  plead  or  amend,  judgment  was  entered 
upon  the  demurrer,  and  plaintiff  appeals. 

The  appeal  as  discussed  by  counsel  pre- 
sents the  following  questions  for  our  con- 
sideration: 

1.  Did  the  statutes  of  this  state  at  the 
date  of  the  policy  Issued  to  the  appellee  per- 
mit a  domestic  corporation  to  engage  In  the 
business  of  Insurance  against  loss  of  burg- 
lary? The  trial  court  seems  to  have  an- 
swered this  Inquiry  In  the  negative,  and  that 
position  Is  maintained  by  counsel  for  appel- 
lee. At  the  time  In  question,  the  statute 
<McClaiD'B  Oode,  g  1695)  authorized  compa- 
les  organized  under  the  laws  of  this  state  to 
make  Insurance  contracts  as  follows:  (1) 
To  Insure  houses,  buildings,  and  all  other 


kinds  of  property  against  loss  or  damage  by 
fire  or  other  casualty,  and  to  make  all  kinds 
of  Insurance  on  goods,  merchandise,  or  other 
property  In  the  course  of  transportation, 
whether  on  land  or  on  water  or  any  vessel 
or  boat,  wherever  the  same  may  be.  (2) 
To  make  Insurance  on  the  health  of  Individ- 
uals, and  against  the  personal  Injury,  dis- 
ablement, and  death,  resulting  from  travel- 
lug,  or  general  accidents  by  land  or  water. 
(3)  To  Insure  the  fidelity  of  persons  holding 
places  of  private  or  public  trust.  (4)  To  re- 
ceive on  deposit  and  Insure  the  safekeeping 
of  books,  papers,  moneys,  stocks,  bonds, 
and  ail  kinds  of  personal  property.  (5)  To 
insure  horses,  cattle,  and  other  live  stock 
against  loss,  or  damage  by  accident,  theft, 
or  any  unknown  or  contingent  event  what- 
ever which  may  be  the  subject  of  legal  in- 
surance; to  lend  money  on  bottomry  or  re- 
spondentia, and  to  cause  itself  to  be  insured 
against  any  loss  or  risk  it  may  have  incur- 
red In  the  course  of  Its  business,  and  upon 
the  Interest  which  It  may  have  In  any  prop- 
erty, by  means  of  any  loan  which  it  may  have 
made  on  mortgage,  bottomry  or  respondentia, 
and  generally  to  do  and  perform  all  other 
matters  and  things  proper  to  promote  these 
objects.  But  no  company  shall  be  organized 
to  issue  policies  of  insurance  for  more  than 
one  of  the  above  five  mentioned  purposes, 
and  no  company  that  shall  have  been  or- 
ganized for  either  one  of  said  purposes,  shall 
Issue  policies  of  Insurance  for  any  other; 
and  no  company  organized  under  this  chap- 
ter, or  transacting  business  in  this  state, 
shall  expose  Itself  to  loss  on  any  one  risk  or 
hazard  to  an  amount  exceeding  10  per  cent, 
on  Its  paid-up  capital,  unless  the  excess  shall 
be  reinsured  by  the  same  In  some  other  good 
and  reliable  company.  But  the  restrictions 
as  to  the  amount  of  risk  any  company  shall 
assume  shall  not  apply  to  any  companies 
organized  to  guaranty  the  fidelity  of  persons 
In  places  of  public  or  private  tmst,  nor  to 
companies  that  receive  on  deposit  and  guar- 
anty the  safekeeping  of  books,  papers,  mon- 
eys, and  other  personal  property.  This  sec- 
tion was  amended  by  chapter  29,  p.  38,  Acts 
of  the  24th  General  Assembly  authorizing 
casualty  Insurance  for  the  benefit  of  em- 
ployers of  labor.  By  chapter  32,  p.  48,  of 
the  Acts  of  the  25th  General  Assembly,  the 
act  of  the  24th  General  Assembly  above  men- 
tioned was  repealed  and  substituted  and 
made  to  Include  Insuranoe  against  personal 
Injuries  generally  as  well  as  Indemnity 
against  the  liability  of  employers  on  account 
of  the  acts  or  omissions  of  their  employes. 
Later,  and  after  the  Issuance  of  the  policy 
In  controversy,  chapter  60,  p.  44,  of  the  Acts 
of  the  28th  General  Assembly,  was  enacted 
amending  Code,  $  1709  (which  corresponds 
with  McClaln's  Code,  (  1695),  and  authorizing, 
in  express  words.  Insurance  against  loss  by 
burglary.  The  last-mentioned  amendment 
having  been  enacted  since  the  date  of  the 
note  In  suit  Is  of  no  material  bearing  upon 
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the  Issue  here  presented  except  as  It  may  be 
regarded  in  the  nature  of  a  legislative  recog- 
nition of  the  need  of  the  authority  there  given 
for  this  class  of  Insurance.  It  Is  to  be  ad- 
mitted that  the  insurance  statutes  which  we 
have  cited  as  being  In  force  at  the  date  of  the 
organization  of  the  appellant  company  con- 
tain no  provision  which  expressly  and  in  so 
many  words  authorized  Insurance  against 
loss  by  burglary,  and  If  such  authority  then 
existed  It  must  be  drawn  or  Inferred  from 
the  general  terms  and  provisions  embodied 
in  those  enactments.  For  the  purposes  of 
this  case  we  may  also  admit  the  entire  cor- 
rectness of  the  appellee's  contention  (1) 
that  a  corporation  may  lawfully  exercise  on- 
ly such  powers  as  are  expressly  or  Implied- 
ly granted  by  statute;  and  (2)  that  as  be- 
tween a  corporation  and  the  public  any  rea- 
sonable doubt  as  to  the  granting  of  a  cor- 
porate power  will  be  resolved  In  favor  of 
the  public,  but  these  propositions  being  grant- 
ed and  given  due  weight  in  reaching  our  con- 
clusion we  have  still  to  asic  whether  the 
power  to  carry  on  the  business  of  burglary 
insurance  is  not  fairly  to  be  implied  from  the 
statute  as  it  stood  in  the  year  1896?  It  Is 
to  be  observed  that  there  is  no  express  pro- 
hibition of  such  business.  The  title  of  the  act 
Is  broad  enough  to  cover  insurance  of  any 
kind.  The  opening  section  (McClaln's  Code, 
{  1685),  which  Is  the  keynote  or  introduc- 
tion to  the  provisions  which  follow,  pre- 
scribes how  "any  number  of  persons"  (may) 
"associate  themselves  together  for  the  pur- 
pose of  forming  an  Insurance  company  or 
for  any  other  purpose  than  life  Insurance." 
Section  1G65,  already  quoted,  undertakes  to 
prescribe  five  different  classes  or  kinds  of 
Insurance  in  which  such  associations  may 
engage.  If  this  chapter  is  broad  enough  to 
permit  burglary  insurance,  it  must  be  found 
in  subdivision  1  of  this  section  when  read 
in  the  light  of  the  entire  insurance  statute 
of  which  it  forms  a  part.  The  subdivision 
authorizes  the  Insurance  of  houses,  build- 
ings, and  all  other  kinds  of  property  against 
loss  by  fire  or  other  casualty.  As  will  be 
noticed  the  effect  of  the  statute,  as  applied 
to  this  case,  will  be  determined  very  large- 
ly on  the  scope  of  the  meaning  we  may  give 
to  the  words  "other  casualty."  "Casualty" 
and  "casualty  Insurance"  are  words  of  quite 
frequent  use,  yet  It  cannot  be  snld  that  their 
definitlan  has  been  very  accurately  settled 
by  the  courts.  Strictly  and  literally  "casual- 
ty" is  perhaps  to  be  limited  to  injuries  which 
arise  solely  from  accident  without  any  ele- 
ment of  conscious  human  design  or  inten- 
tional human  agency;  or  as  it  Is  sometimes 
expressed.  Inevitable  accident,  something 
not  to  be  foreseen  or  guarded  against.  Stand- 
ard Dictionary.  But  In  ordinary  usage, 
"casualty"  like  "accident"  Is  quite  commonly 
applied  to  losses  and  Injuries  which  happen 
suddenly,  unexpectedly,  not  In  the  usual 
course  of  events,  and  without  any  design  on 
part  of  the  person  suffering  from  the  in- 


]ui7.  Nor  does  the  fact  tbat  the  oonscioGs 
or  intended  act  of  some  other  person  pro- 
duces it  take  from  such  Injury  Its  chararttr 
as  an  accident  or  casualty.  Biebards  v. 
Ins.  Co.,  89  Cal.  170,  26  Pac.  762,  23  Am.  Sl 
Rep.  455;  Ins.  Co.  v.  Crandall,  120  tJ.  S.  .'27. 
7  Sup.  Ct  685,  30  L.  Ed.  740;  Schneider  v. 
Ins.  Co.,  a*  Wis.  28,  1  Am.  Rep.  137. 

In  State  ex  rel.  t.  Investment  Oo.  (Mlna.i 
30  N.  W.  1028,  "casualty  insurance"  is  said 
to  have  "a  well-deflned  meaning  as  insiira:K>« 
against  loss  through  accidents   resulting  in 
bodily  Injury  or  death."    But  it  is  perfeiTly 
apparent  that  the  Insurance  against  casualtj 
provided  for  by  our  state  as  above  qnoted 
l\as  no  reference  whatever  to  Injuries  or  lossr« 
of  this  class,  for  it  is  expressly  treating  of 
property  losses  as  distinguished  from  Ios«>« 
by  personal  injury.    It  comes  rather  willUa 
the  definition  of  the  phrase  which  is  givea 
by  the  Supreme  Court  of  Massaciiusetts  ia 
Employers  Liability   Assur.    Corporation  r. 
Merrill,  29  N.  E.  629,  where.  In  difTerentiat- 
Ing  between  accident  companies  and  casualir 
companies,  it  classes  under  the  latter  head 
companies  insuring  against  the  explosion  of 
ftteam  boilers  and  breaking  of  plate  glas;. 
A  casualty  by  which  a  loss  of  property  15 
occasioned  Is  not  necessarily  restricted  to  a 
conflagration  by  which  the  property  Is  con- 
sumed, and  we  can  see  no  reason  why.  fo 
the  absence  of  other  restrictive  provisions  is 
the  statute,  it  may  not  as  well  include  ligli:- 
nlng,  tornado,  flood,  hail,  or  other  force  or 
violence  by  which  such  property  is  Injured, 
destroyed,   or    lost   without   the    agency  or 
design  of  the  owner.     But  counsel  say  that 
even  If  the  word  "casualty"  standing  al  >De 
U  broad  enough  to  Include  loss  by  burgl.irr 
yet  under  the  rule  of  ejusdera   generis  iti 
scope  must  be  restricted  to  casualties  of  like 
kind  with  those  specifically   mentioned  la 
that  connection,  and  that  under  this  rule  tli« 
words  "other  casualty"  having  been  preceded 
In  the  same  section  by  reference  to  lo<«  or 
damage  by  fire,  they  must  be  read  as  mean- 
ing other  like  casualty.     Of  the  soundness 
of  the  general  rule  of  construction  here  ap- 
pealed to,  by  which  when  specific  and  gener- 
al terms  are  both  employed  In  the  same  con- 
nection the  general  terms  are  held  to  take 
their  meaning  from  the  specific,   there  can 
be  no  doubt;  but  It  Is  never  used  to  render 
words  meaningless   or  to  defeat   a  plaiuly 
expressed   Intent.     See  State  v.    Broderiok, 
7  Mo.  App.  19.    For  Instance,  to  Interpret  tlie 
statute  as   If  It  read   "To   insure   property 
against  loss  or  damage  by  fire  or  other  loss 
or  damage  by  fire"  would  be  to  perpetuate 
an   absurdity.     Indeed,   unless  we   treat  tbe 
general  words  "or  other  casualty"  as  Intend- 
ed to  Include  other  risks  than  those  alre.-i<ly 
mentioned  In  the  specific  reference  to  "lo<s 
or  damage  by  fire,"  then  they  mean  notbiu^ 
and  add  nothing  whatever  to  the  Idea  wb:ch 
would  be  expressed  by  the  sentence  witb 
these  words  entirely  omitted.     Borough  v. 
Gcer  (Pa.)  U  Atl.  415;   Biggs  t.  State,  75 
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Tenn.  475.    Snch  a  holding  wonld  violate  the 
rardlnal   rules  of  construction  and  deny  to 
.be  Ian£:uage  employed  the  meaning  and  ef- 
fect 'wblch  it  bears  In  common  and  approved 
3sase.     "Other"  Is  also  frequently  used  In 
a.11  unrestricted  sense — not  limited  by  the  rule 
of  ejusdem  generis.     Flower  t.  Wltkovsky, 
BO  Mlcb.  871,  S7  N.  W.  3G4;  People  y.  Stone, 
&  Wend.  (N.  Y.)  182;  Hall  T.  State.  48  Wis. 
080.  4  N.  W.  1068.    The  likeness  which  the 
general  expression  must  bear  to  the  specific 
■words  employed  In  order  to  apply  the  rule 
of  ejusdem  generis  to  the  present  case  would 
seem  to  be  likeness  In  the  loss  or  damage 
to   be   Insured  against  rather  than  In  the 
causes  producing  It.    The  specific  reference 
to  loss  or  damage  by  fire  is  all  Inclusive  so 
far  as  that  cause  Is  concerned,  and  loss  or 
damage  by  other  casualty  must  of  necessity 
refer  to  Injuries  which  are  referable  to  some 
other  cause.     Brown  v.  Corbln  (Minn.)  42 
N.  W.  481.    Property  Injured  by  fire  becomes 
a  partial  or  total  loss,  and  a  casualty  other 
than  fire  which  produces  like  loss  or  injury 
Is,  we  think,  a  like  casualty  within  the  mean- 
ing of  the  statute.    That  the  rule  relied  upon 
by  appellee  necessarily  permits  some  latitude 
In  the  interpretation  of  statutes  Is  well  illus- 
trated by  reference  to  the  first  clause  of  the 
•very  provision  we  are  here  considering.    The 
power  there  granted  is  "to  Insure  houses, 
buildings,  and  all  other  kinds  of  property," 
etc.     We   feel    very    certain   that    counsel 
would  not  insist  that  the  rule  of  ejusdem 
generis  operates  to  restrict  the  corporation 
to  insurance  of  structures  similar  In  charac- 
ter to  "houses  and  buildings."    Indeed,  If  the 
power  thus  granted  Is  not  broad  enough  to 
authorize  the  insurance  of  household  goods, 
stocks  of  merchandise,  grain  In  stack,  and 
generally  whatever  comes  fairly  within  the 
terra  "property"  and  is  liable  to  "loss  or 
damage  by  fire  or  other  casualty,"  then  the 
statute  falls  far  short  of  the  commonly  ac- 
cepted meaning  as  well  as  the  effect  which 
has  always  been  given  it  in  actual  practice. 
See,  also,  Brown  v.  C!orbln  (Minn.)  42  N.  W. 
481 ;   Kelly  v.  People,  132  111.  363,  24  N.  B. 
6(i;  Pooler  v.  State,  97  Wis.  627,  73  N.  W. 
836;   Hyde  v.  Hyde,  64  N.  J.  Eq.  6,  53  Ati. 
COS;  Grissell  v.  R.  R.,  64  Conn.  447,  9  AtL 
137,  1  Am.  St  Rep.  138;   Winters  v.  Dulnth, 
82  Minn.  127,  84  N.  W.  788;  Gas  Light  Co. 
V.  R  B.  Co.,  91  Iowa,  470,  BO  N.  W.  202. 
This  reference  to  the  practical  construction 
which  has  been   placed  upon   the   statute 
brings  ns  naturally  to  the  consideration  of 
another  rule  which  should  not  be  overlooked. 
Even  if,  as  an  original  question,  the  construc- 
tion which  we  have  placed  upon  the  statute 
were  open  to   doubt,  yet  If  the  language 
employed  is  ambiguous  or  lacking  in  clear- 
ness and  deflniteness  of  expression  (and  this 
we  think  must  be  conceded),  then  the  con- 
temporaneous construction  placed  thereon  by 
the  executive  and  administrative  authorities 
of  the  Btate  who  are  charged  with  the  duty 
of  applying  and  enforcing  It  Is  highly  per- 


suasive of  the  correctness  of  snch  interpre- 
tation. True,  it  is  not  permitted  to  control 
a  clear  and  specific  legislative  enactment  or 
to  defeat  a  plainly  expressed  intent  but 
where  the  language  of  the  act  Is  open  to 
construction  at  all  It  is  entitled  to  much 
weight  Packard  v.  Richardson,  17  Mass. 
148,  0  Am.  Dec.  123;  Bruce  v.  Schuyler,  0 
IlL  221,  46  Am.  Dec.  447;  United  States  v. 
Moore,  06  U.  &  7C0,  24  L.  Ed.  688;  Hahn  v. 
U.  S.  107  U.  S.  406,  2  Sup.  Ct  404,  27  L.  Ed. 
627;  Five  per  Cent  Cases,  110  U.  S.  4S.'>,  4 
Sup.  Ct  210,  28  L.  Ed.  198;  Brown  v.  United 
States,  113  U.  S.  671,  6  Sup.  Ct  648,  28  L.  Ed. 
1079;  U.  S.  V.  Hill,  120  U.  8.  182,  7  Sup.  Ct 
610,  30  L.  Ed.  627;  U.  S.  V.  Johnston,  124 
U.  S.  263,  8  Sup.  Ct.  44«,  31  L.  Ed.  380;  Mon- 
tana V.  Clark  (C.  C.)  42  Fed.  629;  Hewitt 
V.  Schultz,  7  N.  D.  611,  76  N.  W.  230;  and 
cases  cited  in  26  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  622. 

Now,  the  statute  in  which  the  section  under 
consideration  Is  found  provides  that  a  cor- 
ixiratlon  organized  to  transact  an  insurance 
business  shall,  before  entering  thereon,  make 
a  certificate  setting  forth  the  name  it  has 
adopted,  the  amount  of  its  capital  stock,  its 
principal  place  of  business,  the  object  or 
business  for  which  It  Is  formed,  and  for- 
ward the  same  to  the  Auditor  of  State  who 
shall  submit  it  to  the  Attorney  General  for 
examination,  and  If  It  shall  be  found  by  the 
Attorney  General  to  be  In  accord  with  the 
provisions  of  the  statute  and  not  in  confiict 
with  the  Constitution  and  laws  of  the  United 
States  or  of  the  state  of  Iowa  he  shall  make 
a  certificate  of  the  fact  and  return  it  to  the 
Auditor  of  State,  and  when  the  certificate  of 
the  company  shall  have  received  the  ap- 
proval of  both  the  Attorney  General  and 
the  Auditor  of  State  the  same  shall  be  re- 
corded, and  when  these  preliminaries  have 
been  complied  with  and  the  company  has 
otherwise  completed  its  organization  as  re- 
quired by  law,  It  is  clothed  with  authority 
*Ho  carry  on  the  business  of  Insurance  as 
named  in  such  certificate  of  incorporation." 
McClaln's  Code,  S  1685. 

The  petition  to  which  demurrer  was  sus- 
ained  shows  that  by  Its  articles  of  Incorpora- 
tion the  appellant  company  was  organized 
to  insure  the  property  of  its  members  against 
loss  or  damage  by  casualty  or  burglary  or 
robbery  and  the  loss  or  destruction  of 
moneys,  securities,  and  other  valuables  while 
in  course  of  transportation  by  mail  or  ex- 
press. It  Is  further  shown  that  for  the 
year  1806  the  Auditor  of  State  Issued  to 
the  appellant  a  certificate  In  the  following 
form: 

"State  of  Iowa. 
"Office  of  Auditor  of  State. 

"It  is  hereby  certified.  That  there  has 
been  filed  In  this  office  a  sworn  statement 
showing  the  condition  of  the  Bankers'  Mu- 
tual Casualty  Company,  located  at  Des 
Moines  in  the  state  of  Iowa,  on  the  first 
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day  of  December,  A.  D.  180C,  In  accordance 
with  the  prorlsloDfl  of  cbapter  4  of  title 
IX  of  tbe  Code  of  Iowa,  A.  D.  1873.  regu- 
lating burglary  Insurance  companies,  that 
said  statement  shows  that  said  company 
has  complied  with  the  laws  of  the  state  re- 
lating to  insurance. 

"Autliority  is  therefore  given  to  the  above 
named  company  to  transact  its  appropriate 
business  of  burglary  insurance  in  this  state. 
In  accordance  with  the  laws  thereof,  until 
the  thirty-first  day  of  January,  A.  D.,  1897. 

"In  testimony  whereof,  I  have  here- 
unto set  my  hand  and  afllzed  my  seal  of 
offlce  at  Des  Moines,  this  second  day  of 
December,  A.  D.  189S. 

••[Signed]  C.  G.  McCarthy, 

"[Seal.]  Auditor  of  State." 

While  this  certificate  was  in  force  the 
policy  and  note  in  controversy  were  exe- 
cuted and  delivered.  It  Is  not  expressly  al- 
leged that  the  Attorney  General  passed  upon 
the  showing  made  by  the  corporation,  but 
the  law  having  made  It  the  duty  of  the 
auditor  to  submit  It  to  him  before  giving  it 
his  own  approval,  there  Is  a  presiunptlon 
that  the  duty  was  performed  and  that  tbe 
chief  law  officer  of  the  state  examined  and  ap- 
proved tbe  appellant's  organization  and  plan 
of  business  as  being  In  accordance  with  the 
statute.  It  thus  appears  that  the  officers,  to 
whom  was  especially  committed  the  duty  of 
enforcing  the  statute.  Interpreted  it  as  per- 
mitting burglary  insurance,  and  by  their 
opproval  gave  the  company  at  least  appar- 
ent authority  to  transact  such  business.  So 
far  as  we  know  that  Interpretation  and  au- 
thority remained  unchallenged  for  a  period 
of  10  years  and  until  the  objection  was 
raised  by  the  demurrer  In  this  action.  The 
api>ellee  has  held  the  policy  Issued  to  It 
by  the  appellant  for  the  full  period  of  in- 
surance, and  has  from  time  to  time  paid 
the  accruing  assessment  without  objection 
or  protest  so  far  as  the  pleadings  disclose 
until  the  final  call  on  which  this  suit  Is 
based.  While  not  disclosed  by  the  record. 
It  Is  at  least  probable  that  much  other  busi- 
ness of  this  kind  has  been  transacted  by 
this  and  other  companies  doing  a  like  busi- 
ness on  the  strength  of  this  interpretation 
of  the  law  by  the  state  officers  to  whom 
Its  administration  was  committed;  and  much 
less  injustice  is  likely  to  be  accomplished 
by  adhering  "to  that  Interpretation  than  by 
departing  therefrom  at  this  late  date. 

2.  Assuming  as  an  original  proposition 
that  appellee's  construction  of  the  statute 
Is  correiet,  does  it  necessarily  follow  that 
the  policy  issued  by  tbe  appellant  was  void 
and  tbe  note  In  suit  without  any  valuable 
consideration?  This  question  we  are  con- 
strained to  answer  In  the  negative.  For 
tbe  purposes  of  the  organization  of  an  in- 


surance coriioratkm  wltli  antbority  to  i 
business  In  this  state,  tbe  Interpretation  o: 
the  statute  governing  the  same  and  tbe  tr- 
termination  of  the  validity  of  socb  orps- 
izatlon  and  Its  plan  of  busineas  are  cc- 
mltted  primarily  to  tbe  Attorney  Geoen. 
and  Auditor  of  State.  Having  adc^>ted  ait- 
des  of  Incorporation  expressly  wKsnnilng  *.< 
transact  the  business  of  burglary  Insnracce 
and  having  secured  from  tbe  proper  ambcr- 
Ity  a  finding  that  such  business  was  £0- 
tborlzed  by  the  statute  and  tliat  its  or- 
ganization was  sufficient  for  sncb  pnii*'-?. 
no  court  would  permit  it  to  escape  Ki- 
blllty  on  a  contract  Issued  by  such  aatbr- 
Ity  on  the  plea  of  ultra  vires.  It  is  a  piet 
not  favored  in  law  and  la  never  BnstaiL'«<l 
save  where  the  most  persuasive  consit^p.''- 
ations  of  public  policy  require  it.  Wf.z's. 
T.  Hughes,  119  Ind.  324.  21  N.  E.  907.  V. 
Am.  St  Rep.  412;  Field  v.  B.  and  Ll,  117  lows 
201,  80  N.  W.  717;  Church  v.  Johnson.  ;."! 
Iowa,  544,  01  N.  W.  916;  Kennedy  v.  BaLk 
(Cal.)  35  Pac.  1039,  40  Aul  St.  Rep.  69i 
A  corporation  having  received  tlie  bene- 
fit of  a  contract  Is  estopped  to  plead  want  c( 
power  to  enter  Into  It  Rehberg  v.  Surety  Cc 
(Mich.)  91  N.  W.  132;  Butterwortli  t.  Krit- 
zer,  115  Mich.  1,  72  N.  W.  990;  Open 
House  Co.  V.  Mercantile  Ass'n.  50  Ka- 
778,  53  Pac.  761;  Wright  v.  Pipe  Line  Co. 
101  Pa.  204,  47  Am.  Kep.  701 ;  Main  v.  C*i^ 
serly.  67  Cal.  127,  7  Paa  426;  Ballen  t 
Trading  Co.,  109  Wis.  41,  85  N.  W.  11.'^ 
In  the  last-cited  case  the  court  says:  "1! 
a  corporation  offends  against  the  law  cf 
Its  creation  by  a  transaction  ao  far  ew.- 
sumated  that  it  has  become  possessed  ot 
the  funds  thereof,  it  cannot  shield  Itself 
from  the  consequences  by  the  doctrine  of 
ultra  vires.  It  may  be  punished  by  the  state 
against  which  tbe  offense  was  comniitteiL 
but  It  is  powerless  to  add  to  the  wrong  by 
Invoking  the  doctrine  of  ultra  vires  to  per- 
petuate a  fraud  upon  an  innocent  member 
of  society."  This  Is  a  wholesome  doctriw: 
both  in  law  and  In  morals,  and  under  its 
application  had  the  appellee  sustained  a  los> 
within  the  terms  of  Its  policy,  the  appellant 
cotild  not  have  successfully  Interpoaed  the 
plea  of  ultra  vires.  It  cannot  be  said, 
therefore,  that  the  premium  note  was  with- 
out consideration.  It  Is  true  precedents 
may  be  found  which  give  the  doctrine  of 
ultra  vires  a  much  broader  application 
than  we  here  accord  to  It,  but  our  condn- 
sions  are  supported  by  the  clear  weight  of 
modem  authority. 

It  follows  from  what  we'  have  said  that 
the  demurrer  to  the  petition  should  have 
been  overruled. 

The  Judgment  must  therefore  be  reversed, 
and  the  cause  remanded  for  further  pro- 
ceeding In  harmony  with  this  opinion. 

Reversed. 
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I'n>E:RSON  T.  TAYLOR  (TATLOR,  Inter- 

vener). 
(Supreme  Court  of  Iowa.     Bept  25,  1906.) 

TTA.CIIMEHT— PBOPEBTY    SnBJECT. 

In  the  absence  of  fraud  or  collusion  shown, 
1  attaching  creditor  of  an  agent  acquires  no 
igbt  to  money  deposited  by  the  principal  in  a 
ank  in  the  name  of  such  agent  solely  for  the 
urpose  of  enabling  the  latter  to  pay  directly 
pecific  debts  of  his  principal. 
[£M.  Note.— For  cases  in  point,  see  TOl.  5, 
Sent.  Dig.  Attachment,  {  .173.] 

Appeal  from  Harrison  District  Court;  O. 
).  "Wheeler,  Judge. 

The  opinion  states  the  case.  From  a  Jadg- 
aent  in  favor  of  Intervener,  the  plaintiff  ap- 
)eals.     A£Brmed. 

J.  8.  Dewell,  for  appellant  C.  W.  Kellogg, 
'or   appellees. 

BISHOP,  J.    The  action  Is  at  law  and  was 
»>mmenced  by  plaintiff  to  recover  of  defend- 
ant,  John  W.  Taylor,  a  sum  due  on  a  rent 
account.    A  writ  of  attachment  was  Issued 
under  which  the  First  National  Bank  of  Mis- 
souri   Valley  wifis  garnished,   and  the  bank 
answered  that  it  was  Indebted  to  said  Taylor 
on  a  deposit  occonnt  In  the  sum  of  $163.70. 
Said  Taylor  made  no  defense  to  the  action, 
and  there  was  Judgment  against  him  for  the 
amount  sued  for.    Sarah  A.  Taylor,  wife  of 
John  W.,  Intervened,  claiming  that  the  money 
on  deposit  In  the  bank  was  her  property,  and 
not  subject  to  appropriation  to  satisfy  debts 
owing  by  her  husband.    These  facts  appear 
without  substantial  dispute.    Intervener  re- 
ceived as  the  proceeds  of  a  policy  of  life 
insurance,  issued  on  the  life  of  her  son  and 
made  payable  to  her,  the  sum  of  $1,800.    This 
sum  she  deposited  in  the  bank  in  question, 
taking  a  certificate  of  deposit  in  her  own 
name  for  a  part,  and  directing  that  the  sum 
of  $(KK)  be  placed  in  a  checking  account  in 
the  name  of  her  husband.    Both  defendant 
and  Intervener  testify  that  this  latter  was 
done   without   any    Intention   of   conferring 
ownership  of  the  money  on  defendant,  but  on 
the  contrary,   with   the   understanding,   and 
for  the  purpose  of  enabling  him  as  her  agent 
to  act  direct  in  making  payment  of  certain 
specific    debts    owing    by    her,    and    which 
amounted  to  the  sum  so  deposited;  that  this 
was  so  done  because  they  lived  in  the  country 
and  did  not  want  to  take  the  money  home, 
and  she  was  a  cripple  and  could  not  attend 
to  the  business  herself.    The  bank  clerk  who 
received  the  deposit  testifies  that  Mrs.  Tay- 
lor stated  In  making  the  deposit  In  her  hus- 
band's name  that  the  amount  was  Intended 
for  the  payment  of  debts.    It  is  not  question- 
ed bat  that  the  amount  checked  out  by  de- 
fendant bad  been  applied  on  indebtedness  ow- 
ing by  the  intervener.    Such  being  the  situa- 
tion there  was  no  error   in  the  Judgment. 
As  between  defendant  and  intervener,  the 
deposit  of  the  money  in  his  name  conferred 
upon  defendant  no  property  rights.    As  agent 
-of  intervener,  he  became  urassessed  of  the 


fund  with  specific  directions  as  to  Its  dis- 
posal, and  he  had  no  other  right  or  Interest. 
The  recording  act  is  not  involved,  and  plain- 
tiff as  an  attaching  creditor  could  not  ac- 
quire through  his  attachment  any  greater 
right  than  was  possessed  by  defendant 
Thomas  t.  Hillhouse,  17  Iowa,  67;  Bacon  v. 
Thompson,  60  Iowa,  284,  14  N.  W.  312;  Shav- 
er V.  Halstead,  78  Iowa,  730,  43  N.  W.  623. 

The  case  might  be  different  If  fraud  or 
collusion  was  made  to  appear,  but  such  Is 
not  within  the  facta  of  this  case. 

The  Judgment  la  affirmed. 


DEAN  et  al.  v.  DEAN. 
(Supreme  Court  of  Iowa.    Sept.  25,  1906.) 

L  Deeds— ACTIOR  to  Set  Aside— Mental  In- 
capacity. 

The  marriage  of  a  grantor  two  months  sub- 
sequent to  the  burial  of  his  first  wife,  with 
whom  he  had  lived  52  years,  was  not  conclusive 
proof  of  imbecility  or  mental  incapacity  to  care 
for  his  property,  snfiScient  to  warrant  the  set- 
ting aside  of  a  conveyance  by  him. 

[Ed.  Note. — For  cases  in  point  see  vol.  16, 
Cent  Dig.  Deeds,  SS  151-153,  638,  639.] 

2.  Sauk— UNDns  Influence— Sufficiency  of 
Evidence. 

In  an  action  by  heirs  to  set  aside  con- 
veyances made  by  their  deceased  father  to  de- 
fendant, his  second  wife,  evidence  held  insuffi- 
cient to  show  that  deceased  was  helpless  or  de- 
pendent on  defendant  for  care  prior  to  his  last 
sickness. 

3.  Same— Pbocubino  Convetancb— Evidence. 

Where,  in  an  action  by  heirs  to  set  aside 
conveyances  made  by  their  deceased  father  to 
defendant,  his  second  wife,  the  evidence  failed 
to  show  that  deceased  was  nelpless  or  dependent 
on  defendant  for  care  prior  to  his  last  siclsness, 
no  presumption  arose  that  the  conveyances  were 
of  defendant's  procurement. 

[Ed.  Note.— For  cases  in  point  see  vol.  16, 
Cent  Dig.  Deeds,  fS  587-593.] 

4.  Same— Burden  of  Proof. 

In  an  action  by  heirs  to  set  aside  convey- 
ances made  by  their  deceased  father  to  defend- 
ant his  second  wife,  the  burden  of  proof  was 
on  plaintiffs  to  show  that  the  conveyances  were 
the  result  of  undue  influence  exerted  by  defend- 
ant. 

[Ed.  Note. — For  cases  in  point  see  vol.  16, 
Cent  Dig.  Deeds,  H  587-593.] 

B.  Same— Sufficienct  of  Evidence. 

In  an  action  by  heirs  to  set  aside  convey- 
ances made  by  their  deceased  father  to  defend- 
ant, his  second  wife,  evidence  held  insufficient  to 
show  that  the  conveyances  were  the  result  of 
undue  influence  exerted  by  defendant 

Appeal  from  the  District  Court,  Cerro  Gor- 
do County  ;  Clifford  P.  Smith,  Judge. 

Action  to  set  aside  the  conveyance  of  300 
acres  of  land  and  also  certain  property 
located  at  Mason  City,  Iowa.  The  plain- 
tiffs' petition  was  dismissed,  and  they  appeal. 
Affirmed. 

F.  A.  KIrschman  and  Cllggctt  Rule  & 
Keeler,  for  appellants.  R.  K.  Welch  and 
Glass,  McConlogue  &  Wltwer,  for  appellee. 

LADD,  J.  Richard  Dean  died  October  2.*?. 
1902,  leaving  the  defendant  his  widow,  sur- 
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Tiring  blm  and  alao  tbe  plaintiffs,  Frank  and 
Arthur  Dean,  bis  only  cliildren  by  a  former 
wife.  He  had  married  defendant  January  12, 
1800,  two  months  subsequent  to  the  burial 
of  bis  first  wife.  He  conveyed  to  her  SOO 
acres  of  land,  known  as  tbe  "Stinson  Place," 
situated  in  Cerro  Gordo  comity  and  his  resi- 
dence property  in  Mason  City,  December  13, 
1809,  and,  in  tbls  action,  plalntitfs  ask  that 
tbe  deeds  be  set  aside  on  the  ground  that  they 
were  procured  through  undue  influence  exer- 
cised by  tbe  grantee  therein.  It  Is  not  claim- 
ed that  the  deceased  was  incapable  because 
of  mental  unsoundness  to  execute  the  con- 
veyances, for  if  so,  tbe  deeds  to  plaintiffs 
and  the  will  hereinafter  mentioned  might  be 
Invalidated  on  the  same  ground.  Tbe  record 
is  without  evidence  that  she  exerted  any  In- 
fluence whatever  to  Induce  blm  to  convey  tbe 
property.  She  may  have  found  fault  with 
tbe  party  with  whom  the  deeds  were  left  for 
a  time  for  advising  deceased  that  to  deliver 
and  record  them  was  unnecessary,  but  tbls 
did  not  indicate  their  procurement  at  her 
Instance.  Mere  opinions  as  to  her  relations 
with  her  husband  were  of  no  consequence, 
and  no  instances  or  particular  circumstances 
proven  show  that  be  yielded  to  her  will  In 
any  business  or  other  transaction,  nor  that 
she  did  or  said  anything  to  alienate  him  from 
his  children. 

Counsel  contend,  however,  that  because 
of  bis  mental  and  physical  condition  he  was 
so  in  the  care  and  control  of  his  wife  that 
tbe  law  raises  a  presumption  that  any  trans- 
action between  them  was  of  her  procure- 
ment, and  tbat  therefore  the  burden  Is  upon 
her  to  affirmatively  prove  that  the  convey- 
ances were  tbe  voluntary  acts  of  deceased. 
Conceding  this  to  be  tbe  rule,  if  tbe  facts 
were  as  stated,  the  record  falls  to  show  tbat 
prior  to  the  delivery  of  tbe  deeds  be  was 
helpless  either  physically  or  mentally.  On 
tbe  contrary,  he  transacted  all  of  bis  busi- 
ness himself,  and  there  was  a  large  volume 
of  it,  with  discretion  and  sagacity.  Kot  an 
Instance  Is  disclosed  In  this  voluminous  rec- 
ord, requiring  personal  attention.  In  which 
he  did  not  act  with  discretion.  Notwith- 
standing this,  many  of  bis  old  neighbors  and 
friends  expressed  the  opinion  that  be  was 
of  unsound  mind,  though  most  of  them  evi- 
dently Intended  to  be  understood  as  saying 
merely  that  his  mental  faculties  were  some- 
what impaired  by  old  age.  Briefly,  the 
circumstances  said  to  indicate  mental  weak- 
ness may  be  referred  to.  He  was  bom  in 
England  in  1822,  and  settled  on  a  farm 
near  Rockford,  111.,  In  1855  where  he  re- 
mained for  30  years.  In  1885  be  disposed 
of  bis  property  in  Illinois,  and  acquired  a 
farm  of  320  acres  near  Mason  City,  where 
he  lived  until  the  death  of  his  first  wife, 
November  10,  1898.  His  son  Arthur  lived 
with  him  on  this  farm  while  Frank  resided 
on  another  farm  nearby  of  tbe  same  acre- 
age, which  deceased  then  owned.  He  had 
been  snccessfnl  and  was  economical,  and  bad 


Invested  his  savings  In  farm  mortga^s 
wblch  he  bad  accumulated  to  ttie  amoont  u: 
$30,000  or  $40,000. 

It  is  not  disputed  but  tbat  np  to  18QT  i^ 
be  was  In  robust  health,  and  was  a  keenai'i 
astute  business  man  of  excellent  jndgnia:i 
He  was  then  75  years  of  age  and  began  d 
fall.    During  tbe  years  of  1898  and  1890  It 
disposed  of  a  large  portion  or  all  at  tbe  fas 
securities  and  with  the  proceeds  pnrdaueil 
880  acres  of  land  in  Deuel  county  and  S.*^- 
acres  In  Campbell  and  Walworth   conTi!J«< 
S.  D.    These  lands  were  carefully  select:^, 
and  no  more  paid  for  them  tban  they  vtn 
worth.    This  change  from  Investment  of  Ls 
means  in  farm  mortgages  to  that  in  Somi 
Dakota  lands  is  relied  upon  aa  one  of  tbe 
circumstances  Indicating  tbe    weakening  tt 
bis  Intellect     As  tbe  evidence  sbows  tbat 
there   was   a   marked   rise  In  values,  m^c; 
times  greater  than  the  Interest  he  would  bare 
received  on  tbe  loans,  this  Is  better  proof  •'. 
farseeing   financial    sagacity.      The    v«iti> 
meant  a  net  enhancement  In  value  to  hij  e- 
tate  of  at  least  $15,000.    It  is  next  aaid  tb:.: 
prior  to  this  time  he  was  closemonthed  coo- 
.cemlng  his   business   transactions,    wheres 
after  bis  South  Dakota  Investments,  be  wo 
talkative.    Manifestly,  be  could  not  well  dis- 
cuss loans  made  to  neighbors  while  talkii; 
about   the    lands    he    had    bought  In  Sootli 
Dakota.    Tbls  would  affect  no  one  adverse- 
ly, and   aided   blm    in   disposing   of  tb«-jL 
Moreover,  be  bad  leased  bis  farms  and  vs: 
giving   his    attention   to   these  new  InvM- 
ments,  and  would  naturally  talk  of  tbeci 
It  was  a  repltitlon  of  his  change  from  l.> 
nois  which  bad  proven  so  profitable  to  hin 
in  a  financial  way.    Nor  are  we  ready  to  nj 
that  his  hasty  marriage  should  stamp  bici 
as  peculiarly  weak-minded.    Undonbtedly  it 
was    in    bad    taste,    and   might    well   hare 
been  criticised  by  the  sons  of   bis  former 
wife  with  whom  he  bad  lived  S2  years,  aal 
by  bis  neighbors.    But  yielding  to  tbe  mat- 
ing Instinct,  even  under  such  clrcumstanc«i> 
cannot  be  regarded  as  conclusive  proof  of 
Imbecility.    See  Perkins  v.  Perkins,  116  Iowa. 
263,   90  N.  W.   55.    Nor  does   the  dlsi>o>l- 
tlon  made  of  bis  estate  Indicate  want  of 
mental  capacity.     Six  days  after  his  ma^ 
rlage  he  conveyed  (his  wife  Joining)  to  eaii 
of  his  sons,  the  farm  on  which  eadtj  resid- 
ed.    Thereafter,  he  exchanged  some  Souti 
Dakota  land  as  part  consideration  for  tbe 
residence  and  farm  In  controversy  and  an- 
other farm  of  160  acres.    The  exchange  for 
tbe  farms  was  at  considerable  profit  to  him. 
The  last-mentioned  farm  was  conveyed  to 
his  son  Frank  in  April,  1901. 

In  June,  1899,  be  conveyed  five  quarter 
sections  In  Campbell  county  to  William  VT. 
Mills  a  son  of  his  wife  at  a  profit,  for  f5,- 
000,  taking  a  mortgage  thereon  for  tbat 
amount  and  this  mortgage  with  otben 
amounting  in  all  to  $9,700  he  assigned  to 
bis  wife,  January  23,  1901.  Prior  tfcerefa 
October  23,  1900,  he  bad  conveyed  to  he 
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be  remaining  half  section  in  Denel  conn- 
y  and   on   Marcb  11,  1902,  he  executed  a 
rill  devising  to  each  of  his  sons  a  section 
>f  land  in  Campbell  and  Walworth  counties 
lud  making  them  residuary  legatees  of  his 
istate.     One  of  the  qaarters  left  to  Frank 
lad  been   disposed  of,  but  be  had  another 
luarter    -which    passed   to    both  under  the 
trllL     A  bequest  of  $500  to  each  of  Arthur's 
two  children  was  made  a  lien  on  the  land 
left  him.     The  household  goods  and  stock 
teas    bequeathed  to  the  wife,  and  a  mort- 
gage of  $1,700  passed  to  the  sons  after  pay- 
ment of   Inconsiderable  claims  against  the 
estate    and    the    costs    of  administration. 
Without  entering  into  a  detailed  computa- 
tion  of   values,  it  is  sufficient  to  say  the 
wife  did  not  receive  to  exceed  the  residence, 
worth   about  $4,600  In   excess  of  one-third 
of    the    estate.    The    parties    estimate    the 
value  of  the  estate  to  have  been  $100,000, 
and  even  had  the  design  been  to  leave  It 
la    equal    parts  the  discrepancy   might  be 
attributed    to   difference    in    Judgments  of 
value.      Moreover,  hl»  correspondence  and 
declarations    show   that   the    property    was 
distributed  la  pursuance  of  a  matured  de- 
sign on  hla  part  and  what  was  done  cannot 
be  said    to  Indicate  that  It  was  the  work 
of   a   disordered  mind.     That  his  memory 
t>ecame   impaired  we  have  no  doubt     He 
sometimes  forgot  for  a  time  what  he  liad 
done  the  day  before,  and  had  difficulty  in 
locating   places  and  remembering  descrip- 
tions   of    bis    land.    But    nothing    In  this 
record   indicates  that  his  memory  was  so 
poor  that  be  could  not,  and  did  not,  attend 
to  all  bis    business    with    good   Judgment 
True,  he   sometimes  referred  to  bis   wife 
for    facts   as   younger    men   often  do,  but 
neither  this  nor  anything  else  proven  show- 
ed that   be  was  helpless  or  dependent  on 
her  for  direction  or  care,  save  In  his  last 
sickness.     We  have  referred  '  to  the  facts 
proven  rather  than  the  opinions  of  the  wit- 
nesses, for  the  latter  are  seemingly  In  sharp 
conflict     Taking     Into     consideration     the 
facts  relied  on  as  a  basis  of  the  opinions 
of  the  nonexpert  witnesses  and  the  opinions 
of  the  physicians,  we  are  Inclined  to  think 
that  the  mental  impairment  was  no  more 
than   that   attributable    to    advancing   age. 
He    was    in   possession    of    his    faculties 
though  these  were  less  vigorous  than  form- 
erly. 

Without  reviewing  all  the  evidence, 
which  we  have  read  with  great  care,  we 
are  content  to  state  our  conclusions  merely, 
and  these  are:  (1)  That  the  evidence  falls 
to  show  that  deceased  was  helpless  or  de- 
pendent on  defendant  for  care  prior  to  his 
last  sickness  in  1902,  and  for  this  reason 
no  presumption  arose  that  the  conveyances 
were  of  her  procurement;  (2)  that  the  bur- 
den of  proof  was  on  plaintiffs  to  show  that 
the  conveyances  were  the  result  of  undue 
Influence  exerted  by  the  defendant,  and  (3) 


that  the  evidence  falls  to  sustain  the  allega- 
tion to  this  effect 

The  trial  court  did  not  err  in  dismissing 
plaintiffs'  petition,  and  the  decree  is  affirm- 
ed. 


CROFT  V.  CHICAGO,  R.  I.  &  P.  RT.  CO. 

(Supreme  Court  of  Iowa.    &ept  25,  1906.) 

1.  Railboads  —  In juBiEs  TO  Licensee  —  Evi- 
dence—Admissibility. 

In  an  action  against  a  railroad  for  injuries 
to  the  wife  of  a  station  agent  owing  to  the  de- 
railment of  a  train  while  she  was  in  the  office 
of  the  station  assisting  her  husband  with  his 
work,  evidence  that  she  was  accustomed  to  so 
assist  him,  and  that  such  conduct  was  known  to 
defendant's  superintendent  in  charge  of  tlie  di- 
vision, was  not  objectionable,  on  the  ground 
that  it  did  not  appear  that  the  person  designated 
as  superintendent  was  in  fact  such,  nor  that  the 
business  of  the  station  was  within  the  scope  of 
his  duties,  where  there  was  evidence  showing 
that  the  person  in  question  acted  as  superin- 
tendent, and  plaintieTs  husband  testified  that 
he  received  his  orders  from  and  worked  under 
such  person. 

2.  Same— INSTBTJCTIONB. 

Where,  In  an  action  against  a  railroad  for 
injuries  to  the  wife  of  a  station  agent  owing  to 
tlie  derailment  of  a  train,  while  she  was  in  the 
office  of  the  station  assisting  her  husband  witli 
his  work,  the  court  instructed  that  if  plaintiff 
was  in  tlie  habit  of  going  to  tlie  office  with  the 
consent  of  her  husband  and  snch  fact  was 
known  to  the  superintendent  who  made  no  ob- 
jection, defendant  would  owe  her  the  duty  of 
ordinary  care,  it  was  not  subject  to  the  criticism 
that  the  jury  might  conclude  that  the  consent  of 
the  husband  imposed  an  obligation  on  defendant. 
8.  Saue. 

The  wife  of  a  station  agent,  while  assisting 
her  husband  in  the  office  of  the  station,  was  in- 
jured owing  to  the  derailment  of  a  train  claimed 
to  have  been  due  to  the  operation  of  the  train 
at  an  excessive  speed  over  a  defective  track,  and 
the  court  instructed  that  defendant  was  under 
no  obligation  to  change  the  condition  of  its 
track  for  her  protection,  though  it  knew  of  her 
custom  of  working  in  the  office,  but  tiiat  it 
would  owe  her  the  duty  of  ordinary  care  in  the 
use  of  the  track.  Held,  that  the  Instruction 
was  not  susceptible  to  the  construction  that  it 
eliminated  from  the  case  the  claim  of  a  defec- 
tive track. 
4.  Same— Care  as  to  Licensees. 

Where  the  wife  of  a  station  agent  was  ac- 
customed to  assist  her  husband  with  the  work 
in  the  station  office,  which  was  known  to  the 
officers  of  the  road  in  charge  of  the  division,  and 
not  objected  to  by  tliem,  she  was  a  licensee,  and 
the  road  was  liable  for  injuries  to  her  while  so 
in  the  office  owing  to  the  derailment  of  a  train 
caused  by  running  it  at  a  dangerous  speed  over 
a  defective  track. 
6.  Same— Question  fob  Jttbt. 

Where,  in  an  action  against  a  railroad  for 
injuries  to  the  wife  of  a  station  agent,  owing  to 
the  derailment  of  a  train  while  she  was  in  tlie 
office  of  the  station  assisting  her  husband,  it 
appeared  that  she  was  accustomed  to  so  assist 
him  which  was  known  to  the  superintendent 
and  not  objected  to  by  him,  the  fact  that  there 
was  a  notice  nailed  on  the  door  leading  to  the 
office,  forbidding  all  persons,  except  employ^, 
to  enter  it  did  not,  of  itself,  render  her  not  a 
licensee,  but  was  merely  open  to  the  considera- 
tion of  the  jury. 
6.  Same— Evidence— SuFFiciENCT. 

In  an  action  against  a  railroad  for  Injuries 
to  a  licensee,  in  the  office  of  a  station  owing  to 
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the  derailment  of  a  train,  tlie  evidence  held 
sufficient  to  ahow  that  it  was  being  operated  at 
a  dangerous  speed,  in  view  of  'the  defective  con- 
dition of  tiie  traclc. 

Appeal  from  District  Court,  Muscatine 
County;  A.  P.   Barlser,  Judge. 

Action  to  recover  damages  arising  out  of 
a  personal  injury.  The  case  was  tried  to  a 
Jury  resulting  in  a  verdict  and  Judgment 
In  favor  of  plaintiff,  and  the  defendant  ap- 
peals.   Affirmed. 

Carroll  Wright,  J.  L.  Parrlsh,  and  Oar- 
skaddau,  Bnrlt  &  Pepper,  for  appellant  E. 
M.  Warner  and  Rlchman  &  Richmau,  for  ap- 
pellee. 

BISHOP,  J.  The  accident  resulting  in  the 
Injury  of  which  plaintiff  complains,  occur- 
red at  Buffalo,  this  state,  a  station  on  the 
line  of  defendant's  railway.  Plaintiff's  hus- 
band, S.  H.  Croft,  was  agent  for  defendant 
at  said  station,  and  resided  with  his  fam- 
ily in  a  portion  of  the  depot  building  pro- 
vided by  defendant  for  that  purpose.  Pass- 
ing through  Buffalo,  the  railway  tracks  run 
east  and  west,  the  one  used  by  west-bound 
trains  being  nearest  the  depot  building.  TJie 
building  is  one  story  in  height,  and  a  plat- 
form extends  the  full  length  east  and  west 
The  waiting  room  for  passengers  is  located 
at  the  extreme  west  end.  There  is  then  an 
oflSce  with  a  bay  window  looking  out  upon 
the  platform,  then  a  freight  room,  and  then 
the  living  rooms  for  the  agent  at  the  ex- 
treme east  end.  From  the  waiting  room,  the 
freight  room,  and  the  living  rooms,  doors 
open  out  upon  the  platform.  The  office  Is 
entered  by  one  door  leading  from  the  wait- 
ing room  and  another  leading  from  the 
freight  room.  In  brief,  the  circumstances 
of  the  accident  were  that  aa  a  west-bound 
freight  train,  being  drawn  by  two  engines, 
was  passing  through  the  station  the  rear  en- 
gine and  a  number  of  cars  became  derailed ; 
one  of  the  cars  so  derailed — a  stock  car 
loaded  with  railroad  iron — crashed  into  the 
building,  demolishing  the  entire  building  with 
the  exception  of  the  agent's  living  rooms. 
At  the  moment  of  the  accident  plaintiff  was 
in  the  office  room  assisting  her  husband  in 
his  station  work,  and  she  was  caught  In  the 
wreckage  and  sustained  severe  injuries. 
The  gravamen  of  the  action  Is  negligence, 
and  the  averments  in  respect  thereto  are 
that  the  condition  of  the  track  at  the  place 
where  the  derailment  took  place  was  defect- 
ive in  that  the  ties  were  old  and  rotten  to 
such  an  extent  that  the  rail  spikes  "had  very 
insecure  hold  therein,  and  the  said  ties  were 
so  rotten  and  weak  as  to  be  of  insufficient 
strength  to  prevent  the  spreading  of  the  rails 
under  the  weight  of  a  train  running  thereon"; 
further,  that  when  the  train  in  question 
which  was  a  heavy  one,  drawn  by  two  loco- 
motives, and  which  was  being  run  and  oper- 
ated at  a  very  rapid  and  dangerous  rate  of 
speed,  came  upon  such  defective  track,  the 
rails  thereof,  because  of  the  rotten  and  de- 


fective ties,  spread  and  caused  the  trah' 
leave  the  track.  The  answer  Is  a  gu-c 
denial. 

1.  As  we  have  seen,  plaintiff  was  is 
office  room  of  the  depot  at  the  time  ot  . 
accident  It  was  made  to  appear  oa  U 
behalf  that  the  duties  of  her  hast>and  *sk.- 
tion  agent  were  onerous  and  tbat  duriz;-.- 
years  of  his  occupancy  of  the  poeltioi:  ;. 
bad  been  accustomed  to  go  into  tlie  a&'n 
most  dally  and  assist  him  in  his  work,  (i'- 
the  objection  of  defendant  plaintiff  was  'Jt' 
permitted  to  show  that  the  course  of  cooc.:- 
thus  pursued  was  well  known  to  and  ac;. 
esced  in  by  defendant's  suiierlnteodect  . 
charge  of  the  division.  The  point  of  tt«  -. 
jectlon  was  tbat  it  did  not  sufficiently  a;.>-: 
that  the  person  designated  as  snperinteGu'-.' 
was  in  fact  such;  further,  that  no  shon- 
Iiad  been  made  tbat  the  matter  of  tlie  ox 
duct  of  the  business  of  the  station  cai.- 
withln  the  scope  of  the  powers  and  dx-.; 
of  the  superintendent  There  was  direct  r-. 
dence  that  the  person  named  acted  as  ri.;- 
erintendent,  and  the  husband  of  plaintiff  c^ 
tified  that  he  received  his  orders  ftt>m.  wc-tt 
ed  under,  and  made  his  reports  to  such  pK 
son  as  sui)erlntendent.  It  Is  not  conceiva'..- 
that  the  defendant  was  Ignorant  of  '-• 
course  of  business  thus  disclosed.  In  ri'^ 
thereof,  we  think  a  conclusion  of  autborr 
and  duty  was  warranted,  and  bence  tbat  i. 
Introduction  of  ttie  evidence  Involved  '. 
error. 

2.  By  the  fourth  Instruction,  glTen  bj  tb- 
court  on  its  own  motion,  the  jury  was  tok 
in  substance  tbat  if  previous  to  the  tim«  e! 
the  accident,  plaintiff  was  in  the  babit  of  e- 
ing  to  the  ticket  office  to  assist  in  the  wor'. 
thereof,  and  that  this  was  with  the  codmi: 
of  her  husband,  the  agent,  and  known  to  t> 
superintendent  of  the  division,  who  eitbc: 
assented  thereto  or  made  no  objection  to  bit 
presence    there,   then    she    would    have  tbe 
right  to  assmne  that  her  presence  was  witt 
the  consent  of  defendant;  that  under  s^i 
circumstances  her  relation  to  defendant  wool 
be  that  of  a  licensee — "that  Is,  a  person  tbert 
with  the  consent  of  defendant  with  knov! 
edge  tbat  she  was  likely  to  be  there  at  sock 
times."    It  Is  then  said  tbat  "as  to  ber.  as 
such  licensee,  defendant  would  be  under  b' 
obligation    to   change    the   condition  of  its 
track  for  her  protection  even  after  it  kne* 
of  such  babit  on  her  part  and  assented  \ti*n- 
to— provided   you   find   such    to    have  bea 
her  habit  and  that  defendant  did  so  asMt 
— but  It  would  owe  her  the  duty  of  ordioiir 
care  in  the  use  of  such  track,  having  regard 
to  its  condition  to  avoid  Injury  to  her.    If  it 
failed  in  the  exercise  of  such  care  she  coolo 
recover  against  it"    A  criticism  of  this  lit- 
structlon  made  by  counsel  for  appellant- 
and  apparently  presented  in  this  coart  for 
the  first  time — Is  to  the  effect  tbat  it  was  er- 
ror to  Include  any  reference  to  the  fact  tiat 
plaintllTB  presence  in  the  office  was  on  tbr 
invitation  or  with  the  consent  oC  hei  hia- 
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Id.  The  precise  point  made  Is  that  "the 
•y  would  rightfully  conclude  from  this 
isunge  that  the  consent  and  Invitation  of 
r  liusband  and  the  acceptance  of  her  serv- 
s  in  his  own  behalf  created  a  relation  by 
=}  plaintiff  to  the  defendant.  Imposing  an 
ligation  upon  the  part  of  defendant  to 
r."  There  Is  no  merit  In  this  criticism. 
its  last  analysis,  the  material  question  at 
3ue  -v^as  the  rightfulness  of  the  presence  of 
alntifT  In  the  office.  Now  It  will  be  borne 
mind  that  the  consent  of  defendant  relied 
jon  was  tacit  In  character.  And  as  we 
:a<l  the  Instruction,  the  fact  of  the  hus- 
ind's  consent  is  recited  merely  as  one  of 
te  possible  facts  making  up  the  situation 
resented  to  the  defendant  through  the 
aowledge  and  understanding  of  its  superln- 
;ndent.  If  true,  therefore,  the  fact  was 
roper  to  be  considered  in  giving  Interpre- 
ation  to  the  silence  of  such  superintendent 
3pon  no  view  could  it  be  concluded,  as  coun- 
el  seem  to  think,  that  the  inclusion  of  the 
anguage  objected  to,  carried  with  it  the  sug- 
;estlon  that  should  the  Jury  find  that  con- 
sent of  the  husband  was  given,  a  finding  ot 
imployment  by  defendant  would  be  warrant- 
?d.  By  no  fair  Intendment  could  the  lan- 
^age  used  be  given  such  interpretation. 
Moreover,  by  the  instruction  as  a  whole,,  ail 
question  of  employment  was  excluded  from 
;M>n8lderat!on.  In  express  language,  plaintiff 
was  assigned  position  as  licensee. 

3.  The  more  serious  contention  of  counsel 
for  appellant  having  reference  to  Instruction 
No.  4  is  that  giving  character  thereto  as  the 
law  of  the  case  the  defendant  was  entitled 
thereunder  to  a   verdict,    and   hence  error 
arose  upon  the  refusal  of  the  court  to  grant 
a  new  trial.    The  argument  here  is:    First, 
that  by  the  Instruction  the  charge  of  a  de- 
fective and  negligent  condition  of  the  track 
was  eliminated  from  the  case  as  a  basis  for 
recovery;  second,  that  the  record  contained 
no  proof  that  the  train  was  being  operated 
at  a  high  or  dangerous  rate  of  speed.    The 
fact  questions  involved  in  the  contention  will 
be  discussed  further  on  in  the  course  of  this 
opinion.    We  shall   stop   at  this  time  only 
to  consider  whether  as  matter  of  law  there 
is  merit  in  the  first  point  of  the  argument 
thus  made.    Going  directly  to  the  subject, 
we  are  agreed  that  the  instruction  does  not 
warrant  the  broad  conclusion  contended  for 
by   counsel.    Considering  plaintiff   as   a   li- 
censee, the  Jury  is  plainly  told  that  while 
the  defendant  was  under  no  obligation  to 
change  the  condition  of  its  track  for  her 
protection,  stlU  it  was  Its  duty  to  exercise 
ordinary  care  in  the  use  of  such  track,  having 
regard  to  the  existing  condition,  so  that  in- 
jury might  not  result  to   her.    Instead  of 
eliminating  the  condition  of  the  track  from 
consideration,  therefore,  the  instruction  makes 
assignment  of  the  relative  place  or  connec- 
tioQ  hi  which  such  condition  Is  to  be  giv- 
en consideration.    And,  clearly  enough,  this 
accords  with   sound   doctrine.    The   defec- 


tive condition  of  the  track,  if  such  In  fact 
existed,  considered  by  itself,  and  unconnect- 
ed with  its  use  for  train  operation,  could 
not  constitute  a  menace  to  any  one  in  or 
about  the  depot  building  situated  as  shown 
by  the  evidence  several  hundred  feet  distant 
Thus  considered,  it  may  be  conceded  that 
there  was  no  duty  on  the  part  of  defendant 
to  guard  or  repair.  And  negligence  cannot 
exist  In  the  absence  of  an  affirmative  duty. 
But  quite  a  different  question  is  presented 
where  the  averment  Is  that  as  related  to  per- 
sons rightfully  In  or  about  the  depot  build- 
ing there  has  been  a  conscious  failure  on  the 
part  of  defendant  to  observe  due  care  In 
making  active  use  of  such  defective  track; 
as,  for  Instance,  that  it  proceeded  to  operate 
a  heavy  train  over  It  at  a  high  and  danger- 
ous rate  of  speed,  culminating  in  a  derail- 
ment and  wreck,  and  whereby  Injury  and 
damage  resulted  to  such  persons.  In  such 
cose  the  condition  of  the  track  becomes  ma- 
terial to  be  conslded  because  of  the  character 
and  result  of  the  use  thereof.  There  is, 
as  we  shall  see  more  fully  presently,  a  posi- 
tive duty  on  the  part  of  every  railroad  com- 
pany to  maintain  its  tracks,  and  to  so  oper- 
ate its  trains  over  them  as  that  persons 
rightfully  In  proximity  thereto  shall  not  bp 
injured.  Now  the  averment  of  plaintiff 
fairly  construed  Is  not  of  separate  acts  of 
negligence,  the  one  rooted  solely  In  the  de- 
fective track  condition,  and  the  other  related 
only  to  the  weight  and  speed  of  the  train. 
It  is  of  one  act  of  negligence  arising  out  of 
a  consciouB  attempt  made  by  defendant  to 
operate  a  heavy  train  rapidly  over  a  piece 
of  track  unsulted  to  the  purpose  because  of 
having  been  allowed  to  become  out  of  repair. 
In  our  view,  the  instruction  fairly  made  a 
question  In  the  respect  under  consideration 
for  the  Jury,  and  hence  the  error  contended 
for  does  not  exist 

4.  It  will  be  remembered  that  plaintiff 
claims  in  respect  of  her  presence  In  the  depot 
office  that  she  was  there  assisting  her  hus- 
band, and  at  his  request  and  with  the  knowl- 
edge and  consent  of  the  defendant  On  the 
assumption  of  the  truth  of  these  facts,  the 
court  in  the  fourth  and  other  Instructions 
gave  to  her  the  designation  of  a  licensee. 
Accepting  this  as  a  correct  designation,  coun- 
sel for  appellant  argue  at  length,  and  with 
much  earnestness,  that  the  defendant  owed 
her  as  such  licensee  no  duty  save  to  re- 
frain from  infilctlng  upon  her  a  wanton  or 
willful  injury.  It  is  no  part  of  the  argument 
of  counsel  for  appellee  that  the  injury  suf- 
fered by  plaintiff  was  wantonly  or  willfully 
inflicted,  and  we  have  no  occasion  to  consider 
the  case  from  that  point  of  view.  Taking 
up  the  argument  as  made,  It  may  be  conceded 
that  in  favor  of  a  bare  licensee  on  railroad 
property  the  company  owes  no  duty  to  guard 
or  repair  in  respect  of  the  conditions  which 
Inhere  in  the  property  Itself,  or  in  respect 
of  the  usual  and  ordinary  operation  of  trains 
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over  Its  tracks.  And  this  Is  the  doctrine  of 
the  authorities  cited  and  reiled  upon  by 
counsel  for  appellant  to  overthrow  the  judg- 
ment But  In  the  case  before  us  a  recovery 
was  not  sought  on  grounds  calling  for  the 
application  of  such  doctrine.  The  conditions 
Inhering  in  the  depot  building  bad  nothing 
whatever  to  do  with  the  accident  And,  as 
to  the  matter  of  the  train  operation,  the 
contention  was  for  affirmative  and  active 
negligence.  Even  as  to  a  licensee,  known  to 
be  on  railway  property  or  whose  presence 
may  reasonably  be  expected,  the  company 
owes  the  duty  to  avoid  acts  of  negligence 
affirmative  and  active  in  character.  Such 
Is  not  only  wholesome  doctrine,  but  it  is 
clearly  the  rule  of  our  cases.  Murpby  v. 
Railway,  38  Iowa,  539;  Clampit  v.  Rail- 
way, 84  Iowa,  71,  50  N.  W.  673;  Thomas  v. 
Railway,  103  Iowa,  649,  72  N.  W.  783,  39 
L.  R.  A.  399.  The  cases  arising  elsewhere  in 
which  a  similar  rule  has  been  adopted  and 
otforced  are  quite  fully  collected  in  the 
opinion  in  the  Clampit  Case,  and  we  need 
not  stop  for  further  citation.  Now  a  licensee, 
as  that  term  la  used  in  connection  with  rail- 
way property,  and  the  operation  of  railway 
trains,  is  one  who  goes  upon  the  station 
grounds  or  tracks  for  purposes  other  than 
transportation  by  permission  either  express 
or  Implied.  The  permission  Is  express,  of 
course,  when  given  in  terms;  it  is  implied 
when  the  use  is  tolerated  or  acquiesced  In 
under  such  circumstances,  or,  being  known, 
Is  allowed  to  continue  for  such  a  length  of 
time  as  that  permission  should  be  inferred. 
Murphy  v.  Railway,  supra;  Kay  v.  Rail- 
way, 65  Pa.  209,  3  Am.  Rep.  628;  Berry  v. 
Railway,  124  Mo.  223,  25  8.  W.  229.  It  fol- 
lows that  if  plaintiff  was  accustomed  with 
frequency  to  leave  her  living  rooms  In  the 
depot  and  go  into  the  office  to  assist  her  hus- 
band in  his  station  woric,  and  this  was  known 
to  the  officers  of  the  defendant  in  charge  of 
the  division,  and  her  conduct  was  acquiesced 
in,  or  at  least,  not  objected  to  by  them,  then 
the  rightfulness  of  her  presence  there  can- 
not be  open  to  question.  She  was,  to  say  the 
least,  a  licensee  whose  presence  was  to  be 
expected,  and  to  whom  the  defendant  owed 
the  duty  of  exercising  due  care  to  avoid  In- 
flicting injury  upon  her.  And  in  this  view 
a  case  was  made  proper  to  be  submitted  to 
the  Jury. 

6.  But  counsel  for  appellant  insist  that 
the  question  of  the  rightfulness  of  the  pres- 
ence of  plaintiff  in  the  office  is  controlled 
by  the  fact  that  about  a  month  previous  to 
the  accident  the  defendant  caused  to  be  tack- 
ed up  on  the  waiting  room  side  of  the  door 
leading  from  that  room  into  the  office  a  notice 
forbidding  all  persons  except  station  em- 
ployes, general  officers,  and  telegraph  repair- 
ers from  entering  the  office.  This  is  to  at- 
tach to  such  fact  a  degree  of  importance 
It  does  not  deserve.    In  its  relation  to  the 


case.  It  was  simply  one  fact,  among  othen. 
to  go  to  the  jury  bearing  upon  the  geners: 
question  of  defendant's  consent  to  plaintifT! 
presence  in  the  office.  The  claim  of  the  de- 
fendant that  her  presence  was  not  onlj 
without  consent,  but  was  in  direct  violatioL 
of  a  known  rule,  was  submitted  to  tlie  Jnrj 
in  the  third  Instruction  given,  and  in  tenns 
as  favorable  to  defendant  as  it  could  in  rea- 
son expect  There  was  no  request  for  far- 
ther Instruction  on  the  subject 

6.  Finally,  it  is  Insisted  that  the  flndia; 
of  negligence  Is  not  supported  by  the  evi- 
dence. Counsel  say  in  argument  that  not 
only  did  plaintiff  fail  to  substantiate  ber  al- 
legation that  the  train  was  running  at  a  bizii 
and  dangerous  rate  of  speed,  bnt  that  tbe 
evidence  conclusively  shows  that,  at  tbe 
point  where  derailment  took  place,  tbe  traci 
was  in  a  reasonably  good  condition.  Tbe  de- 
railment is  shown  to  have  taken  place  at  or 
near  tbe  east  switch.  And,  beyond  sericm 
controversy,  there  was  In  that  vicinity  a 
greater  or  less  iiumber  of  rotten  and  loose 
ties  to  which  the  rails  were  not  and  coull 
not  be  securely  spiked.  Tbe  precise  point  ai 
which  derailment  took  place  Is  Involved  in 
more  or  less  controversy.  We  shall  not  at- 
tempt to  discuss  the  testimony.  It  Is  soS- 
cleht  to  say  that  a  finding  was  warranted  to 
the  effect  that  derailment  came  wtaen  the 
train  reached  tbe  rotted  ties  and  insecurely 
spiked  rails.  The  only  witness  wbo  testi- 
fied directly  as  to  tbe  speed  of  tbe  train  said 
that  it  was  running  at  a  rate  of  about  35  miles 
an  hour.  In  addition  to  this  there  was  the 
fact  that  the  lengthy  and  heavy  train,  with 
one  of  tbe  engines  and  nearly  all  of  the 
cars  off  tbe  track,  ran  about  seven  hundred 
feet  before  it  crashed  into  and  demolished 
tbe  depot  and  was  brought  to  a  standstill 
We  think  that  from  this,  and  tbe  Jury  hav- 
ing found  the  existence  of  a  defective  coo- 
dltion  of  the  track  at  the  place  of  derail- 
ment, a  finding  was  warranted  that  the  train 
was  being  operated  at  a  high  and  dangerous 
rate  of  speed  in  view  of  such  track  condition. 
This  being  true,  a  conclusion  for  n^igeooe 
was  warranted. 

Other  contentions  of  the  appellant  are 
either  di^osed  of  by  what  has  already  been 
said,  or  are  without  merit  Finding-  no  er- 
ror, tbe  Judgment  must  be  and  it  Is  affiruied. 


STATE  V.  DA  Via 

(Supreme   Court   of   Iowa.      Sept    27,    190C.) 

Cbiminai.    Law  — Appbal — SuFHCUCircT  or 
Record— Stbikino  frou  Dockbt. 

Where  a  case  is  submitted  on  a  short  traa- 
script  without  argument,  and   the   record   fai'.s 
to  show  the  taking  of  an  appeal  by  defendant, 
the  Supreme  Court  is  without  jurisdictioii,  and 
the  case  must  be  stricken  from  the  docket 

Appeal  from  District  Court,  Marlon  Oou" 
ty;    James  D.  Gamble,  Judge,  ^ 
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PER  CURIAM.  This  case  was  siibmltted 
on  a  short  transcript  without  argument  The 
record  falls  to  show  that  an  appeal  has 
been  taken  by  the  defendant,  and  we  are 
therefore  wlthont  jurisdiction,  and  the  case 
must  b*,  and  It  Is,  stricken  irom  the  docket 


WHEELEB  T.  CITY   OF   FT.   DODOB. 
(Supreme  Coort  of  Iowa.    Sept  26,  1906.) 

1.   MTTNIOIPAI.  COBPOBATIONS  —  TOBTB  —  Nui« 
SAMOES. 

A  wire  stretched  from  the  roof  of  a  build- 
ing downward  and  outward  across  a  street,  and 
ending  at  a  pole  to  which  it  is  fastened,  though 
stretclied  porsoant  to  the  consent  of  the  munic- 
ipality, tpd  thoni;b  through  moat  of  its  course 
it  is  nigh  above  the  heads  of  people  using  the 
'walks  and  carriageways,  is  a  nuisance  because 
an  obatmction  of  the  street  the  public  right 
extending  indefinitely  upward,  especially  in 
•view  of  the  fact  that  it  was  stretched  for  the 
purpose  of  using  it  for  a  dangerous  perform- 
ance. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  36, 
C«nt  Dig.  Municipal  Corporations,  t  1493.] 

2.  Sams. 

Where  the  known  use  of  a  structure  ex- 
isting in  a  street  is  of  a  character  which  is 
manifestly  dangerous  to  i>ersons  rightfully 
using  the  street,  the  structure  is  a  nuisance  for 
-which  the  municipality  Is  liable  for  injuries 
sustained  in  consequence  thereof. 

[Ed.  Note. — For  cases  In  point  see  vol.  36, 
OenL  Dig.  Municipal  Corporations,  U  1492- 
1495.]  ^—         1- 

3.  Samx— Statutes  — LiABiLiTT   tob    Nui- 

BANCB  IN  StBEETB. 

Cnder  Code,  I  696,  empowering  cities  to 
abate  nuisances,  and  section  703,  giving  to 
cities  the  power  to  regulate  or  prohibit  eznibi- 
tions,  and  section  753,  imi>osing  on  cities  the 
doty  of  keeping  the  streets  free  from  nuisances, 
a  city  permitting  the  stretching  of  a  wire  from 
the  roof  of  a  building  downward  and  outward 
across  a  street,  and  ending  at  a  ix>le,  for  the 
purpose  of  a  performance,  is  liable  for  injuries 
resulting  therefrom  to  a  pedestrian  osing  the 
•treet. 

[Ed.  Note. — For  cases  in  point  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  H  1492- 
1495.] 

4.  Same— Neolioercb. 

A  city,  which  permitted  a  street  to  be  ob- 
structed by  a  wire  stretched  across  it,  became 
chargeable  with  notice  of  the  nuisance  created 
by  the  wire  the  moment  of  its  erection,  and  be- 
came in  legal  effect  the  creator  of  the  nuisance 
sniMtantialiy  the  same  as  if  the  structure  was 
one  of  its  own  making. 

[Ed.  Note. — For  cases  In  point  see  vol.  86, 
Cent  Dig.  Municipal  Corporations,  |  1642.] 

6.  Sahe— Pboximatb  Cause. 

A  city  allowed  the  stretching  of  a  wire 
from  the  roof  of  a  building  downward  and  out- 
ward across  a  street  and  ending  at  a  pole  to 
which  it  was  fastened.  The  wire  was  Htretched 
to  enable  a  performer  to  slide  down  while  sup- 
posed to  be  hanging  by  her  teeth.  The  perform- 
er, was,  however,  supported  by  a  concealed  har- 
ness about  her  person  and  attached  to  a  pulley 
running  «n  the  wire.  The  harness  broke,  and 
the  performer  fell  and  struck  a  pedestrian  on 
the  street  Held,  that  whether  the  negligence 
of  the  city  in  permitting  the  erection  of  a  wire 
was  the  proximate  cause  of  the  injury  to  the 
pedestrian  was  for  the  jury. 
i  [Bd.  Note. — For  cases  in  point  see  voL  86» 
„.     Cent  Dig.  Municipal  Corporationa,  1 1758.] 
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6L  Saux— Goiitbibdtobt  Nxgusenob. 

Whether  a  pedestrian  Injured  in  conse- 
quence of  a  performer  attempting  to  slide  down 
a  wire  suspended  across  the  street  falling  on 
him.  was  guilty  of  contributory  negligence  pre- 
cluding a  recovery,  held  for  the  jury. 

Appeal  from  District  Court  Webster  Coun- 
ty;   J.  R.  Whitaker,  Judge. 
The  opinion  states  the  case.    Reversed. 

Kenyon  *  O'Connor,  Wright  &  Nugent 
and  J.  B.  McCrary,  for  appellant  Mitchell 
ft  Hackler  and  Healy  Bros.  &  Kelleber,  for 
appellee. 

WEAVER,  J.  The  petition  alleges  that 
with  the  consent  and  by  the  order  and  au- 
thority of  the  defendant  city,  one  of  its 
principal  streets  was  on  July  4, 1903,  obstruct- 
ed by  a  wire  stretched  from  the  roof  of  the 
courthouse  bordering  upon  said  street  and 
drawn  across  the  traveled  street  to  a  post  or 
fastening  near  the  ground  on  the  opposite 
side  of  said  street  It  is  further  alleged  tbat 
said  wire  was  so  stretched  and  prepared  to 
facilitate  the  purpose  of  a  female  acrobat  or 
performer  of  dangerous  feats  to  slide  down 
said  wire  from  the  courthouse  roof  to  the 
ground  below  while  "hanging  by  her  teeth," 
which  purpose  was  publicly  advertised  and 
well  known  to  the  city  and  its  officers,  who  In 
violation  of  their  statutory  duty  to  keep  the 
streets  free  from  obsructions  to  travel,  not 
only  neglected  and  failed  to  prevent  the 
erection  and  use  of  such  nuisance,  but  failed 
and  neglected  to  cause  the  same  to  be  re- 
moved and  permitted  the  same  to  remain  and 
be  put  to  its  designated  use  to  the  manifest 
peril  of  all  persons  lawfully  using  said  pub- 
lic way.  It  Is  further  alleged  tbat  as  tbe 
plaintiff,  having  no  knowledge  or  notice  of 
the  existence  of  said  nuisance,  was  passing 
along  said  street  as  he  lawfully  might  the 
acrobat  or  performer,  undertaking  to  make 
the  advertised  "slide  for  life,"  fell  from  the 
wire  so  obstructing  the  street  as  aforesaid 
striking  tbe  person  of  the  plaintiff  with  great 
force  and  causing  him  serious  and  permanent 
injury  without  fault  or  negligence  on  his 
part  For  the  Injuries  thus  received  a  re- 
covery In  damages  is  demanded.  The  de- 
fendant denies  the  allegations  of  the  peti- 
tion. The  testimony,  without  substantial  con- 
troversy, tends  to  show  that  preparatory  to  a 
celebration  of  the  national  anniversary,  the 
city  council  of  Ft  Dodge  by  formal  resolution 
granted  to  an  organization  known  as  the 
"Commercial  Club,"  "the  privilege  of  the 
streets  for  a  fourth  of  July  celebration, 
*  *  *  tbe  privilege  of  selling  privileges 
tor  booths  and  entertainments  such  as  they 
may  see  lit  to  permit  with  the  concurrence 
of  tbe  mayor  of  the  city,  and  tbe  sole  right  to 
collect  and  appropriate  all  revenues  derived 
therefrom  to  defray  the  expenses  attendant 
upon  such  celebration;  that  they  be  granted 
the  privilege  of  discharging  fireworks  for  an 
evening  display;  and  that  said  government 
appoint  racb  special  poUca  as  It  may  deem 
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neceesaty  to  preaerre  order."  Pannant  to 
this  authorlt7,  and  In  furtherance  of  tbe  gen- 
eral pncposes  of  the  celebration,  tbe  Oonuno:- 
cial  Club  procured  or  permitted  one  De  EStta 
to  come  to  Ft  Dodge  with  the  exhibition 
refered  to  in  the  petition.  His  coming  and 
the  proposed  '^Ude  for  life"  bj  a  young 
woman  under  his  management  were  adver- 
tised as  (xie  of  the  attractions  of  the  day. 
The  wire  on  which  the  slide  was  to  be  ex- 
ecuted was  pat  up  early  in  tbe  morning  of 
tbe  celebration  or  dnring  the  erening  prior 
thereto,  stretching  from  the  roof  of  the  conrt- 
honse,  which  stands  flnsh  with  tbe  public 
sidewalk,  downward  and  outward  In  a  diag- 
onal course  across  tbe  street  known  as  Cen- 
tral arenne,  and  some  distance  into  a  cross- 
street  known  as  Seventh  street,  endbig  at 
a  telephone  pole  to  which  It  was  fastened 
near  the  ground.  That  the  street  was  to  be 
thus  occupied  was  a  matter  of  very  general 
knowledge,  and  the  apparatus  as  thus  erect- 
ed was  seen  by  Tarlona  members  of  tbe 
council  and  otb«r  city  officers  early  in  tbe 
morning  and  before  any  attempt  was  made 
to  use  it  That  its  existence  and  purpose 
were  at  all  times  known  to  tbe  city  is  be- 
yond tbe  shadow  of  a  doubt,  and  that  tbe 
city  by  Its  officers  and  representatives  under- 
took so  far  as  possible  to  authorise  and  ap- 
prove tills  use  of  the  streets  is  equally  be- 
yond question.  As  the  crowd  gathered,  police 
officers  paraded  the  street  under  tbe  rope 
attempting  to  keep  tbe  carriage  way  clear; 
but  there  Is  evidence  tbat  no  attempt  was 
made  by  tbe  city  or  Its  officers  to  rope  off 
tbat  part  of  the  sidewalk  beneath  the  slide, 
nor  was  the  public  excluded  therefrom.  In 
order  to  make  the  slide,  and  give  the  per- 
former tbe  appearance  of  "hanging  by  ber 
teeth,"  a  belt  or  harness  of  some  kind  was 
placed  about  her  body  and  concealed  by  ber 
clothing,  and  from  this  a  strap  was  attached 
to  a  ring  or  pulley  running  loose  along  the 
wire.  With  the  bulk  of  ber  weight  thus 
suspended,  and  tbe  end  of  another  strap  de- 
pending from  the  ring  or  pulley  on  tbe  wire 
placed  in  ber  month,  she  was  to  slide  out- 
ward from  the  roof  down  across  the  street 
into  a  net  prepared  to  receive  ber  at  the 
telephone  pole.  At  tbe  advertised  hour  a 
large  crowd  had  assembled  filling  the  side- 
walk under  tbe  rope  and  all  other  available 
space  in  that  vicinity.  By  reason  of  some 
defect  or  weakness  in  the  harness  worn  by 
the  performer  she  had  scarcely  started  on  her 
perilous  feat  when  she  fell  a  distance  of 
some  70  feet  to  tbe  sidewalk  below,  receiv- 
ing fatal  injury  to  herself  and  striking  and 
injuring  tbe  plaintiff.  The  testimony  tends 
to  show  that  the  plaintiff  was  a  laborer.  He 
did  not  take  any  of  the  local  papers,  and, 
while  he  knew  tbat  a  celebration  was  in 
progress,  he  did  not  know  of  the  proposed 
slide  for  life.  With  his  wife  be  came  along 
tbe  sidewalk  In  front  of  the  courthouse  mak- 
ing bis  way  with  or  through  the  crowd  there 
gathering.    Pausing  a  while  for  his  wife  to 


rest  heradf,  he  stood  at  ttie  onter  edse  of 
the  walk  to  look  abont  him,  and  In  tbis 
position  was  stmdc  and  injured  as-  already 
related.  At  the  dose  of  tbe  testimony  from 
which  we  have  already  said  tbe  Jury  would 
have  be«t  Jnstifled  in  finding  tbe  tmtb  of 
tbe  foregoing  statement  of  facts,  'Uie  court 
sustained  tbe  motion  of  tlie  defendant  to  di- 
rect a  verdict  in  its  favor.  From  'Uie  Judg- 
ment entered  upon  said  directed  verdict,  tbe 
plaintiff  appeals. 

1.  A  principal  gromtd  of  tbe  motion  to 
direct  a  verdict  for  the  appellee,  and  one  of 
tbe  chief  propositions  upon  which  Its  argu- 
ment m  this  court  is  bottomed,  is  tbe  as- 
sumption tbat  tbe  apiMuatus  stretched  ov«r 
and  across  Cenral  av«iue  and  Seventb  street 
for  tbe  performance  of  the  "slide  for  life' 
was  not  an  obstruction  to,  or  encroacbment 
upon,  tbe  public  way,  and  was  not  In  any 
sense  a  nuisance.  With  this  cmitentlon  we 
cannot  agree.  The  fact  tbat  tbe  wire  in  most 
of  Its  course  passed  through  the  air  above  tbe 
beads  of  the  people  using  the  walks  and 
carriageway  below  does  not  remove  its 
character  as  an  obstruction  of  tbe  street 
The  public  right  goes  to  the  full  width  at  tbe 
street  and  ezends  indefinitely  npward  and 
downward  so  far  at  least  as  to  prohibit  en- 
croachment upon  said  limits  by  any  parson 
by  any  means  by  which  the  enjoyment  of  said 
public  right  Is  or  may  be  in  any  manner  libi- 
dered  or  obstructed  or  made  Inconvenient  or 
dangerous.  Tbe  principle  here  stated  has 
bead  upheld  in  a  multitude  of  cases,  of  which 
we  need  only  to  call  attention  to  the  follow- 
ing: In  Bohen  v.  Waseca,  32  Minn.  176,  19 
N.  W.  730,  60  Am.  Rep.  564,  the  city  was 
held  liable  for  injury  occasioned  to  a  travel- 
er on  the  sidewalk  by  tbe  fall  of  an  awning 
which  projected  into  tbe  street  space  from 
an  abutting  buildliig.  The  court  there  well 
says:  "There  is  no  sound  reason  why  tbe 
duty  of  a  municipal  corporation  to  keep  its 
streets  in  a  safe  condition  should  not  require 
it  to  take  reasonable  precautions  against 
dangers  from  overhead  as  well  as  under 
foot"  See,  to  the  same  effect,  Hume  v. 
Mayor,  74  N.  7.  264,  and  Drake  r.  Lowell, 
IS  Mete.  (Mass.)  292.  A  bridge  or  covered 
viaduct  erected  between  the  upper  stories 
of  buildings  on  opposite  sides  of  a  street 
for  tbe  convenience  of  the  business  of  the 
owner  of  said  buildings  has  been  declared  an 
obstruction  to  the  street  constituting  a  nuis- 
ance, although  It  effected  no  physical  ob- 
struction or  obstacle  to  tbe  use  of  the  road- 
way below.  Bybee  v.  State,  94  ind.  443.  4S 
Am.  B^.  176.  It  has  also  been  held  tbat 
a  rope  stretched  across  the  street  was  a 
nuisance,  and  a  person  injured  thereby  was 
entitled  to  recover  from  tbe  dty  which  negli- 
gently permitted  it  French  v.  Brunswick. 
21  Me.  29,  38  Am.  Dec.  250.  A  similar  rule 
had  been  applied  to  an  Injury  to  a  traveler 
by  a  falling  limb  from  an  overhanging  tree. 
Jones  V.  New  Haven,  34  Conn.  1.  Also  an 
Injury  caused  by  tbe  falling  of  a  pole  which 
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dtlzens  had  beoi  permitted  to  erect  In  tbe 
street  It  was  tbere  said  to  be  Immateria] 
that  tbe  pole  was  set  In  a  place  or  position 
where  It  did  not  actually  obstruct  travel. 
Norrlstown  t.  Moyer,  67  Pa.  S55.  A  bay 
window  projecting  Into  tbe  street  space  from 
the  upper  story  of  an  abutting  building  is 
held  by  the  Pennsylvania  court  to  be  a  nui- 
sance wblch  cannot  be  Jnstlfled  or  maintained 
even  by  an  express  ordinance  of  the  city. 
Reimer's  Appeal,  100  Pa.  182,  45  Am.  Rep. 
S73.  The  maintenance  of  a  dangerous  bo\la 
or  heating  apparatus  In  an  area  way  under  a 
public  street  Is  a  nuisance  for  the  existence 
of  which  the  city  may  be  held  responsible. 
Beall  T.  Seattle,  28  Wash.  688,  69  Pac.  12,  61 
L.  R.  A.  683,  92  Am.  St.  Rep.  892.  See,  also, 
Abilene  v.  Oowperthwalt,  62  Kan.  824,  34  Pac. 
796;  Smith  v.  Leavenworth,  16  Kan.  81; 
Woodbury  t.  Dlst  of  OoL,  6  Mackey  (D  O.) 
127. 

That  the  city  may  be  held  liable  for  per- 
mitting conditions  wblch  endanger  travelers, 
but  do  not  constitute  any  defect  in  the  street 
surface  or  obstruct  travel  thereon,  has  been 
expressly  held  by  this  court.  For  instance. 
In  Stanley  v.  Davenport,  64  Iowa,  468,  2  N. 
W.  1064,  6  N.  W.  706,  87  Am.  Rep.  216,  the 
use  on  the  street  of  a  steam  motor  the  appear- 
ance of  which  was  calculated  to  frighten  hors- 
es, although  such  use  had  been  authorized 
by  ordinance,  was  held  to  be  a  nuisance  for 
'Which  tbe  city  was  liabl&  In  Duffy  v.  Du- 
buque, 63  Iowa,  171,  18  N.  W.  900,  60  Am. 
Rep.  743,  the  city  was  held  chargeable  with 
neglect  in  permitting  a  section  from  the  roof 
of  an  old  building  to  stand  on  edge  near  a 
sidewalk,  bnt  not  in  the  street  where  it  was 
likely  to  fall  on  travelers  using  the  public 
way.  To  the  same  effect,  see  Bliven  v.  Sioux 
City,  85  Iowa,  351,  62  N.  W.  246,  and  Cason 
V.  Ottumwa,  102  Iowa,  99,  71  N.  W.  192.  In 
each  of  tbe  latter  cases  the  city  was  held  lia- 
ble for  injuries  occasioned  by  the  fall  of  a 
billboard  standing  on  end  near  the  sidewalk. 
In  the  Bliven  Case  It  is  true  that  the  plain- 
tiff was  not  permitted  to  recover  because  of 
failure  to  serve  proper  notice;  but  the  rule 
which  holds  the  city  liable  for  negligent  of  this 
character  was  affirmed,  and  a  dangerous  con- 
dition thus  created  was  held  to  be  a  "defect" 
In  tbe  street  within  the  meaning  of  the  law. 
We  tbere  said:  "It  Is  the  duty  of  the  city 
to  keep  its  streets  open  and  In  repair  and  free 
from  nuisance.  It  is  also  its  duty  to  main- 
tain Its  sidewalks  In  a  reasonably  safe  condi- 
tion. This  duty  extends,  not  merely  to  the 
surface  of  the  street  or  walk,  but  to  those 
things  within  its  control  which  endanger  the 
safety  of  those  using  the  street  or  walk  prop- 
erly. It  may  not  be  the  duty  of  a  city  to 
open  to  public  travel  a  given  street  to  its 
fall  width,  and  It  may  not  be  its  duty  to  con- 
struct a  sidewalk  thereon ;  but,  when  It  has 
assumed  that  obligation,  it  should  make  the 
street  and  walk  reasonably  safe  for  the  uses 
for  which  they  are  Intended.  Ae  defect  Is  de- 
flned  to  be  'a  want  or  absence  of  something 


necessary  for  completeness  or  perfection.' 
Webster's  Dictionary.  It  also  Includes  the 
Idea  of  a  fault  or  want  of  perfection.  In  tbe 
statutory  sense  a  street  or  sidewalk  is  de- 
fective when  it  is  not  In  a  reasonably  safe 
condition  for  the  use  for  which  it  Is  intended. 
That  condition  may  be  due  to  improper  con- 
struction, to  poor  material,  or  to  other  causes. 
It  may  be  due  to  the  presence  of  something 
which  is  a  menace  to  the  safety  of  users  of 
the  way,  as  well  as  to  Imperfect  construction 
or  the  absence  of  needed  labor  or  material." 
If  we  are  not  to  aband(»  this  principle  so 
Just  and  reasonable  in  Itself,  there  is  no  es- 
cape from  the  conclusion  that  the  presence  in 
the  streets  of  defendant  dty  of  the  apparatus 
erected  for  tbe  so-called  "slide  for  life"  was 
a  nuisance.  But,  even  if  for  any  purpose  or 
in  any  exceptional  sense  of  the  word  the  ex- 
istence of  the  naked  wire  stretched  across  the 
public  way  can  be  said  not  to  constitute  a 
nuisance,  yet  when  it  is  considered,  as  it 
should  be  considered,  with  reference  to  the 
purpose  of  Its  erection  and  the  use  to  which 
it  was  to  be  subjected,  its  unlawful  character 
is  placed  beyond  a  reasonable  doubt  There 
are  various  reasonable  and  proper  uses  to 
which  a  street  may  be  temporarily  put  which 
may  for  the  time  being  obstruct  or  Interrupt 
its  public  use.  But  tbe  right  to  make  or 
cause  such  interruption  must  have  some  foun- 
dation In  the  necessity  or  in  the  reasonable 
enjoyment  of  the  use  of  adjacent  property. 
Callanan  v.  Oilman  (N.  T.)  14  N.  B.  267,  1 
Am.  St  Rep.  831.  For  instance,  an  adjacent 
owner  may  temporarily  deposit  building  ma- 
terials in  the  street  or  unload  wood,  coal,  or 
merchandise  thereon  to  be  carried  into  his 
building.  He  may  within  reasonable  limits 
temporarily  obstruct  travel  by  his  teams  and 
wagons  while  loading  or  unloading  goods. 
Possibly  (though  we  need  not  here  decide) 
a  city  may  temporarily  exclude  general  travel 
from  a  properly  designated  and  guarded  por- 
tion of  a  street  or  streets  for  the  accommoda- 
tion of  a  procession,  parade,  or  display  having 
some  reasonable  relation  to  the  purposes  for 
which  streets  are  created.  The  case  at  bar 
cannot  be  brought  within  tlie  rule  or  the  rea- 
son of  any  of  these  exceptions.  Tbe  "slide 
for  life"  had  no  excuse  on  the  score  of  neces- 
sity or  convenience  either  to  the  general  pub- 
lic or  the  adjacent  property  owners.  It  serv- 
ed no  useful  public  purpose.  It  had  its  origin 
in  knowledge  of  tbe  fact  that  an  exhibition  of 
a  highly  perilous  character  is  a  sure  device 
to  excite  public  attention  and  draw  a  crowd 
of  spectators.  That  It  was  a  source  of  immi- 
nent danger,  not  only  to  the  reckless  perform- 
er, but  to  those  over  whose  heads  the  slide 
was  to  be  made,  was  perfectly  obvious  to  all 
who  saw  the  apparatus  and  knew  the  pur- 
pose of  its  construction.  The  existence  of 
such  a  source  of  public  danger  has  all  the  ele- 
ments of  a  nuisance.  Even  a  structure  which 
may  have  some  reasonable  Justification  in  the 
convenience  of  the  business  or  occupation  of 
an  adjacent  owner  may  be  a  nuisance  for 
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which  the  city  will  be  held  liable,  If  the  use 
made  of  it  lie  such  as  to  be  a  manifest  source 
of  danger  to  travelers.  Such  was  our  hold- 
ing In  Parmenter  t.  Marlon,  lis  Iowa,  287,  86 
N.  W.  90.  While  the  citj  was  there  held  not 
liable  for  the  act  of  the  property  owner  in 
throwing  a  bale  of  baj  from  the  platform,  we 
further  said:  "Had  it  [the  platform]  been 
used  as  a  place  for  storing  bales  of  baiy  that 
were  liable  to  fail  off  and  injure  the  pnbUc 
by  reason  of  its  being  narrower  than  the  side- 
walk below,  and  this  condition  were  Icnown 
to  the  city,  or  ought  to  have  been  Icnown  In 
the  exercise  of  reasonable  care  and  diligence, 
there  would  have  been  liability  on  part  of 
the  city."  In  other  words,  if  the  known  use 
of  the  structure  or  thing  existing  In  the  street 
is  of  a  character  which  Is  manifestly  danger- 
ous to  persons  lawfully  using  the  street.  It 
it  a  nuisance  for  which  the  dty  is  to  be  held 
liable.  Directly  In  point  Is  City  C!ouncll  ▼. 
Reynolds,  122  Qa.  764,  50  &  B.  90S,  89  L.  B. 
A.  664, 106  Am.  St  Rep.  147. 

2.  A  principal  part  of  the  arguments  of 
counsel  is  devoted  to  the  discussion  of  the 
general  doctrine  of  a  city's  liability  for  the 
misfeasance  and  nonfeasance  of  its  officers. 
Much  learning  has  been  employed  In  some  of 
tlie  cases  referred  to  in  attempting  to  dis- 
tinguish between  acts  done  by  a  municipality 
in  Its  goremmentai  capacity  for  wliich  no 
liability  exists  and  those  done  in  Its  private 
or  corporate  capacity  for  which  there  is  lia- 
bility. In  the  opinion  of  the  writer  this  dis- 
tinction is  largely  a  mere  play  upon  words 
and  without  substantial  value  in  tracing  the 
line  between  municipal  liability  and  nonlia- 
bility ;  but  it  is  not  necessary  In  the  present 
case  that  we  should  enter  upon  that  discus- 
sion. Our  statute  provides  that  cities  "shall 
tiave  power  to  prevent  injury  or  annoyance 
from  anything  dangerous,  offensive,  or  un- 
benlthy  and  to  cause  any  nuisance  to  be  abat- 
ed." Code,  I  696.  They  are  also  given  power 
to  regulate  license  or  prohibit  shows  and  ez- 
hlbltlons  of  all  kinds.  Code,  t  703.  They 
are  also  expressly  vested  with  the  "care, 
supervision  and  control  of  ail  public  blgtt- 
ways,  streets,  avenues,  alleys,  public  squares 
and  commons  witliln  the  city  and  shall  cause 
the  same  to  be  kept  open  and  in  repair  and 
free  from  nuisances."  Code,  I  763.  Few 
states  Iiave  statutes  so  fully  and  completely 
creating  this  power  and  responsibility.  The 
duty  to  keep  the  streets  free  from  nuisances 
is  no  less  broad  and  Imperative  than  is  the 
duty  to  keep  the  surface  of  the  street  in  re- 
pair, and,  for  failure  to  perform  this  statu- 
tory duty,  wtiatever  may  be  the  rule  of  lia- 
bility and  nonliability  at  common  law,  this 
court,  in  common  with  the  courts  of  many 
other  states,  is  committed  to  the  doctrine  that 
the  city  Is  chargeable  In  damages  to  persons 
thereby  Injured.  The  doctrine  is  that  the 
vesting  of  tills  power  carries  with  It  the  af- 
firmative duty  or  obligation  to  keep  and  main- 
tain the  public  ways  In  reasonably  safe  con- 
dition and  free  from  nuisances,  and  tluit  for 


a  violation  of  this  duty  an  individual  mtSer- 
Ing  Injury  therefrom  may  recover  damages, 
Rowell  V.  WlUIams,  29  Iowa.  210;  Busdi  v. 
Davenport,  6  Iowa,  443;  Brown  ▼.  Jeffei^ 
son  Co.,  16  Iowa,  339;  Boper  v.  Henry  Co. 
28  Iowa,  264 ;  Stanley  v.  Davenport,  64  Iowa. 
463,  2  N.  W.  1084,  6  N.  W.  706,  37  Am.  Befk. 
216 ;  Barnes  v.  Dist  of  Col.,  91  n.  S.  540.  Z 
L.  Ed.  440;  Cleveland  v.  King.  132  U.  S.  2SG, 
10  Sup.  Ct  90,  33  L.  Ed.  334.  And  see  cases 
cited  in  note  to  Goddard  v.  InhaUtiints  of 
Harpaweli,  30  Am.  St  Bep.  885.  In  fbe 
Barnes  Case,  supra,  tbeSuprenM  Court  of  the 
United  States  says:  "The  statute  gives  to 
municipal  corporations  the  care,  snpervisioo, 
and  control  of  all  public  highways,  and  re- 
quires that  the  same  shall  be  kept  open  and 
in  repair  and  free  from  nuisance.  In  effect 
it  is  a  requirement  that  the  corporation  shall 
prevent  all  nuisances  therein,  and  when,  by 
allowing  a  street  to  become  so  out  of  repair 
as  to  be  dangerous,  the  corporation  itadf 
maintains  a  nuisance,  a  suit  to  recover  In- 
juries thereby  occasioned  is  for  damages  aris- 
ing from  a  nuisance.  The  statute  does  not 
give  a  remedy,  but  enjoins  a  duty.  And 
when  a  duty  to  keep  streets  In  repair  is  en- 
Joined  on  municipal  corporations  either  by 
statute  in  the  form  now  in  force  or  by  a 
provision  wlilch  authorizes  them  to  pass  cr- 
dinances  for  regulating  streets  and  keeping 
them  in  repair,  and  gives  power  to  levy  taxes 
for  that  purpose,  and  presumably  to  maintain 
a  fund  for  satisfying  claims  for  damages,  a 
right  of  action  for  damages  caused  by  sudi 
neglect  arises  at  common  law."  In  the  Cleve- 
land Case,  supra,  this  language  from  the 
Barnes  Case  was  quoted  and  reaffirmed,  and 
it  was  held  that  even  where  the  dty  had 
properly  granted  private  parties  the  right  to 
temporarily  obstruct  a  street  It  was  still  Its 
duty  to  use  reasonable  diligence  to  see  tliac 
the  licensees  did  not  exercise  their  privilege 
in  such  a  way  as  to  endanger  passers-by  in 
the  use  of  the  public  way.  Tested  even  by 
the  supposed  distinction  drawn  between  mo- 
nidpal  acts  which  are  purely  govemmmtai  in 
their  nature  and  those  wltlch  are  merely 
ministerial  or  administrative,  or  pertain  more 
especially  to  private  and  corporate  rights  and 
duties,  the  care  and  maintenance  of  the  safe- 
ty of  the  streets  falls  wltlUn  the  latter  clas& 
See  statement  of  the  rule  made  In  Wagner  v. 
PorUand,  40  Or.  889,  60  Pac.  985,  67  Pac  300; 
White  Lead  Co.  v.  Bochester,  3  N.  X.  463,  53 
Am.  Dec.  316;  Gibson  v.  HunUngton,  38  W. 
Va.  177,  18  S.  E.  447,  22  L.  It  A.  561.  45  Am. 
St  Rep.  853;  Saulsbury  v.  Ithaca,  94  N.  Y. 
27,  46  Am.  Bep.  122;  Yaughtman  t.  Water- 
loo (Ind.  App.)  43  N.  B.  476. 

8.  Holding,  as  we  do,  that  the  apparatus 
erected  in  the  street  for  the  so-called  "slide 
for  life"  was  a  nuisance^  we  have  next  to 
Inquire  whether  the  evidence  was  sufficient 
to  Justify  a  Jury  in  finding  the  defendant  dtr 
negligent  in  reference  thereto.  The  affirma- 
tive of  this  proposition  is  too  clear  to  Justify 
discussion.    It  would  tie  chlldlsli.  In  tlie  fact 
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of  the  record  before  na,  to  argoe  or  to  sag- 
gest  the  existence  of  doubt  that  the  responsible 
ofiScers  and  representatlyes  of  the  city  were 
at  all  times  fully  aware  of  the  erection,  ex- 
istence, and  proposed  use  of  the  apparatus 
within  the  limits  of  the  street.  It  would 
be  equally  idle  to  deny  that  by  Its  attempted 
cession  of  power  to  the  club  having  charge 
of  the  celebration  It  undertook  to  give  to 
this  and  other  acts  of  the  club  the  semblance 
of  regularity  and  authority.  The  permission 
thus  impliedly  or  expressly  given,  by  which 
the  city  for  the  time  being  undertook  to  sus- 
pend or  withhold  the  exercise  of  its  statu- 
tory duty  to  keep  its  streets  "open  and  free 
from  nuisance,"  and  allow  them  to  be  con- 
verted into  a  stage  or  theater  for  a  danger- 
ous, performance  having  no  relation  to  the 
tise  for  which  a  public  way  is  designed,  it 
became  not  only  chargeable  with  notice  of 
the  nuisance  the  moment  of  its  erection,  but 
became  in  legal  effect  the  creator  of  the 
nuisance  substantially  the  same  as  If  the 
structure  were  one  of  its  own  making.  This 
Is  clearly  settled  in  our  decision  of  Stanley 
▼.  Davenport,  64  Iowa,  467,  2  N.  W.  1064, 
6  K  W.  706,  37  Am.  Rep.  216.  In  that  case 
the  city,  acting  in  excess  of  Its  authority; 
undertook  to  permit  the  operation  of  a  steam 
motor  upon  a  public  street  In  defense  to 
an  action  for  damages  by  a  person  thereby 
injured,  tue  corporation  sought  to  escap* 
liability  and  avoid  the  charge  of  negligence 
on  the  ground  that  the  act  of  Its  council 
and  officers  In  excess  of  their  authority  was 
a  matter  for  which  they  might  be  liable  In- 
dividually, but  constituted  no  ground  of  ac- 
tion against  the  municipality.  To  this  con- 
tention we  replied:  "The  city  bad  Jurisdic- 
tion of  the  subject-matter — ^that  is,  of  the 
streets — and  could  only  act  in  relation  there- 
to through  its  council.  The  latter  had  con- 
trol of  the  streets  of  the  city,  but  were  mis- 
taken as  to  the  extent  of  their  authority. 
The  particular  thing  the  council  authorized 
to  be  done  was  illegal,  and  we  think  the 
city  Is  responsible  for  the  consequences  re- 
sulting therefrom."  We  further  said:  "If 
sncb  power  did  not  exist,  the  permission  giv- 
en could  well  be  styled  negligence  for  which 
the  city  should  be  held  responsible.  Unless 
the  d^  can  shield  itself  by  reason  of  Its 
authority  in  the  premises,  the  permission  to 
use  the  motor  on  the  street  constituted  n^- 
ligence."  The  same  principle  was  recogniz- 
ed and  applied  in  Freeland  v.  Muscatine,  9 
Iowa,  464.  Were  the  act  complained  of  an 
assumption  of  power  or  authority  by  the 
city  or  its  council  with  reference  to  some 
matter  not  committed  to  its  jurisdiction, 
and  concerning  which  It  was  charged  with 
no  duty  or  obligation,  it  may  be  that  no 
municipal  liability  would  arise  therefrom; 
but  the  care  and  control  of  its  streets  la 
peculiarly  a  business  or  duty  committed  to 
its  keeping,  and  It  cannot  excuse  Its  own  act 
in  creating  or  permitting  a  nuisance  therein 
by  laying  that  such  act  was  ultra  vires. 


Directly  In  point  Is  the  decision  of  the  Wis- 
consin court  In  Little  v.  Madison,  42  Wis. 
648,  24  Am.  R^.  435.  In  the  cited  case  the 
city  officers  authorized  an  exhibition  of  wild 
animals  in  the  street  The  plalntUTs  horse, 
being  frightened  by  the  animals,  ran  away 
and  for  injuries  thus  occasioned  he  was 
held  to  have  a  right  of  action  against  the 
city.  So,  also,  is  the  case  of  Richmond  v. 
Smith  (Va.)  43  S.  B.  346.  There  the  city, 
acting  by  its  council,  assumed  to  permit  cer- 
tain streets  to  be  occupied  by  structures  of 
various  kinds  for  the  use  of  a  so-called 
"Street  Fair."  As  a  part  of  the  entertain- 
ment, and  In  keeping  with  the  character  of 
these  exhibitions  in  general,  a  "cake  walk" 
was  performed  upon  a  platform  which  bad 
been  placed  in  the  street  for  that  purpose 
and  surrounded  by  a  railing.  The  crowd 
gathered  to  view  the  classic  performance, 
filled  the  sidewalk  and  pressed  against  the 
railing,  which  broke,  causing  an  injury  to 
the  plaintiff.  In  holding  the  city  liable,  the 
court  says:  "It  was  the  duty  of  the  city 
to  abate  the  nuisance  and  keep  the  streets 
free  from  obstructions.  Its  failure  to  do 
this  makes  it  liable.  The  sin  of  permission 
In  granting  the  permit  cannot  be  less  than 
the  Bin  of  omission  in  failing  to  discharge 
Its  duty."  Not  unlike  In  fact  and  In  princi- 
ple Is  the  recent  case  decided  by  this  court 
(Farrell  v.  Dubuque,  106  N.  W.  696),  where 
the  city  was  held  chargeable  with  negligence 
for  permitting  the  erection  of  an  Insecura 
and  dangerous  structure  in  the  public  way, 
for  street  fair  purposes.  We  there  said: 
"It  is  clear  that,  when  the  city  allowed 
these  structures  to  remain  In  the  street  with 
knowledge  that  they  were  unlawfully  placed 
there,  and  that  they  were  dangerous,  it  ren- 
dered itself  liable  to  any  one  receiving  in- 
jury by  reason  thereof."  Under  the  rule 
of  these  cases,  and  of  the  great  weight  of  au- 
thority In  general,  we  regard  it  clear  that 
the  court  was  In  error  in  holding  as  a  matter 
of  law  that  no  negligence  bad  been  shown 
on  the  part  of  the  appellee.  Whether  or  not 
a  given  structure  in  the  street  obstructs,  or 
may  obstruct  the  public  use  or  safety,  is  al- 
ways under  ordinary  circumstances  a  Jury 
question.  Bybee  v.  State,  94  Ind.  443,  48 
Am.  Rep.  176;  Orove  v.  Ft  Wayne,  45  Ind. 
429,  16  Am.  Rep.  262;  Centerville  v.  Woods, 
57  Ind.  192;  Loganqwrt  v.  Dick,  70  Ind. 
65,  36  Am.  Rep.  166. 

As  bearing  upon  the  propositions  thus  far 
discussed,  see,  In  addition  to  authorities  al- 
ready dted,  Orove  v.  Ft  Wayne,  46  Ind. 
429,  15  Am.  Kep.  262;  Hughes  v.  Fon  Du 
Lac  (Wis.)  41  N.  W.  408;  Wells  v.  Brooklyn 
(Sup.)  41  N.  Y.  Supp.  143;  Wood  on  Nui* 
sance,  S  472;  Cbamplln  v.  Village  of  Penn 
Yan,  34  Hun  (N.  Y.)  33;  Wllbert  v.  Sheboy- 
gan (Wis.)  99  N.  W.  831:  2  Dillon's  Mun. 
Corp.  660,  and  note;  Arthur  v.  C!ohoes,  9 
N.  Y.  Supp.  (Sup.)  160;  Young  v.  Roth- 
rock,  121  Iowa,  588,  96  N.  W.  1105 ;  Langan 
V.  Atchison,  35  Kan.  318,  11  Pac.  38,  57  Am. 
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Rep.  106;  Hart  t.  Board  (N.  3.  Bvp.)  29 
Atl.  400;  Spelr  v.  Brooklyn  (N.  T.)  34  N. 
E.  727,  21  L.  R.  A.  641,  36  Am.  St  Bep.  664; 
Landan  y.  N.  Y.  (N.  Y.)  72  N.  K.  631;  Thom- 
as on  Neg.  p.  996;  Larson  r.  Orand  Forks 
(Dak.)  19  N.  W.  416;  Thompson  on  Negli- 
gence, i  1234;  Wynn  t.  Younkers,  80  App. 
Dlv.  227,  80  N.  Y.  Supp.  257 ;  State  v.  Ber- 
(letta,  73  Ind.  185,  38  Am.  Rq>.  117;  Balti- 
more T.  Harriot,  9  Md.  160;  Fort  Worth 
V.  Crawford,  74  Tex.  404.  12  S.  W.  52,  15 
Am.  St  Rep.  840;  Harper  t.  Milwankee, 
SO  Wis.  365.  The  authorities  cited  by  ap- 
pellee are  not  in  point  or  announce  a  doc- 
trine at  yariance  from  the  law  as  heretofore 
upheld  by  this  court  The  conclusion  as  here 
reached  Is  in  no  manner  inconsistent  with 
the  decision  in  Ball  y.  Woodbine,  61  Iowa, 
83,  15  N.  W.  846,  47  Am.  Rep.  805,  where  we 
held  the  city  not  liable  for  the  act  of  its 
officers  in  discharging  fireworks  or  failing 
to  prevent  aucb  discharge  by  which  the 
plaintiff  was  injured.  The  essence  of  the 
complaint  in  that  case  was  either  the  per- 
sonal misconduct  of  certain  persons  who  hap- 
pened to  be  officers,  or  the  failure  of  such 
ofllcers  to  properly  police  the  city,  and  for 
such  failure  the  cases  are  quite  uniform  in 
holding  the  city  not  subject  to  a  claim  for 
damages.  In  the  case  at  bar  the  cause  of 
action  is  nuisance  created  and  existing  in 
the  streets  by  the  neglect  or  wrongful  act  of 
the  city  in  yiolation  of  Its  express  statutory 
duty  to  keep  its  streets  open  and  free  from 
nuisances. 

4.  Counsel  for  appellees  say  that  in  any 
event,  the  neglect  or  wrongful  act  of  the  city 
was  not  the  proximate  cause  of  the  plain- 
tiffs injury.  This  thought  is  based  on  the 
fact  which  the  evidence  tends  to  show,  that 
the  belt  or  harness  by  which  the  performer 
was  fastened  to  the  wire  was  weak  and  in- 
sufficient for  the  purpose  for  which  it  was 
designated,  causing  it  to  break  under  her 
weight  and  precipitate  her  into  the  street 
We  think  this  contention  is  without  merit 
In  the  first  place,  the  proximate  cause  of  an 
Injury  is  ordinarily  a  question  of  fact  to  be 
determined  by  the  jury,  and  there  was  no 
such  clear  or  undisputed  showing  in  the  evi- 
dence produced  on  the  trial  as  would  justify 
the  court  in  assuming  to  dispose  of  it  as  a 
matter  of  law.  In  the  next  place,  conceding 
the  truth  of  the  claim  that  the  harness  was 
weak  and  defective,  it  is  a  concurrent  cause 
rather  than  an  Independent  intervening  cause 
which  purges  the  original  neglect  of  its  ac- 
tionable quality.  The  performance,  the  use 
for  which  the  structure  was  intended,  was 
inherently  and  glaringly  dangerous,  and  the 
accident  which  occurred  was  such  a  possible, 
if  not  likely,  result  of  such  use  that  it  was, 
to  say  the  least,  for  the  jury  to  pass  upon 
Its  alleged  negligence  and  the  proximate  or 
remote  connection  between  such  negligence 
and  the  injury.  Without  taking  time  to  re 
peat  their  citation,  most  of  the  cases  al- 
ready cited  sufficiently  bear  out  this  position. 


Directly  in  itoint  upon  this  proposition  is 
also  Cohen  v.  Mayor  (N.  Y.)  21  N.  E.  700. 
10  Am.  St  Rep.  506,  4  L.  R.  A.  40&  Tbeie 
the  city,  without  l%al  authority  so  to  doi,  un- 
dertook to  permit  the  owner  of  a  wagon  to 
leave  it  when  not  in  use  standlog  in  tiie 
street  in  front  of  bis  premises.  The  licensee; 
having  removed  his  horse  from  tbe  wason. 
raised  the  thills  to  a  perpendicular  posttloD 
and  tied  them  there  with  a  small  string. 
While  in  this  position  the  wagon  was  Jostled 
by  a  passing  vehicle,  and  the  thills  fell  strik- 
ing and  injuring  a  person  passing  that  way. 
It  was  contended,  in  defense  to  an  action  for 
damages,  that  as  the  negligence  of  the  li- 
censee in  tying  up  the  thills  and  the  act  of 
the  driver  of  the  passing  vehicle  had  inter- 
vened between  the  negligent  act  of  the  dt} 
and  the  Injury,  and  as  the  injury  would  not 
have  occurred  but  for  these  Intervening  caus- 
es, the  city  could  not  be  held  liable;.  The 
objection  was  overruled.  The  court,  after 
holding  the  city  negligent  in  Ucensins  the  6b- 
Btructicm  of  the  street  says:  "But  assnm- 
Ing  that  the  city  bad  no  right  to  Issue  tbt 
permit  It  is  urged  that  the  act  of  the  de- 
fendant was  too  remote  to  be  regarded  as 
the  proximate  cause  of  the  damage  herein. 
We  do  not  think  so.  The  act  of  the  defend- 
ant was  wrongful,  and  it  consisted  in  setting 
up  an  obstruction  in  the  public  highway,  and 
this  accident  happened  because  of  tlie  ob- 
struction at  the  point  in  question.  To  be 
sure  it  may  be  said  that  if  the  thills  had 
not  been  negligently  tied,  they  would  not 
have  fallen.  But  that  was  simply  the  way 
In  which  by  reason  of  the  presence  of  the 
obstruction  the  accident  occurred.  •  •  • 
The  difficulty  here  does  not  alone  consist  of 
the  negligent  manner  of  fastening  up  the 
thills,  but  the  license  itself,  the  permlasioii 
with  or  without  consideration  to  obstruct  the 
street  at  all  for  any  such  purpose  or  as  was 
the  case  here,  Is  the  wrongful  act  on  part 
of  the  defendant  which  renders  it  responsible 
for  the  damage  naturally  sustained  from 
such  obstruction."  See,  also,  Abilene  t. 
Cowperthwalt  52  Kan.  324,  34  Pac  793; 
Hayes  v.  West  Bay,  91  Mich.  418,  51  N.  W. 
1067;  Russell  v.  Columbia,  74  Mo.  480,  41 
Am.  Rep.  325;  Taylor  v.  Cumberland,  64  Md. 
68,  20  Atl.  1027.  54  Am.  Rep.  759;  Ouveraon 
y.  Grafton  (N.  D.)  65  N.  W.  676. 

It  is  suggested  in  argument  that  the  plain- 
tiff ought  not  to  recover  because  of  his  con- 
tributory negligence.  That  is  a  question  for 
the  jury  alone.  If  the  plalntHf  is  to  be  be- 
lieved, and  his  credibility  was  for  the  Jury 
to  pass  upon,  he  could  well  be  held  to  hare 
been  in  the  exercise  of  due  care.  The  trial 
court  erred  in  directing  a  verdict  for  the  ap- 
pellee, and  a  new  trial  must  be  ordered.  In 
closing,  it  is  perhaps  not  out  of  order  to 
quote  the  following  opinion  in  the  New  York 
case  last  above  cited:  '^bis  is  none  too  se- 
vere a  liability.  It  is  to  be  hoped  that  its 
enforcement  will  tend  to  the  discontinuance 
of  a  custom  of  granting  permits  or  liceiaes 


Digitized  by  LjOOQIC 


S.  D.) 


WILLIAMSON  y.  ALDRICH. 


1063 


to  do  what  to  well  known  the  city  has  no 
rlgbt  to  authorize  or  license.  Such  licenses 
It  Is  a  matter  of  public  notoriety  are  con- 
stantly being  granted  without  any  semblance 
of  legal  authority,  and  the  licensees  are  con- 
tinually acting  under  them  and  obstructing 
tbe  streets  to  the  serious  Inconvenience  and 
-danger  of  tbe  public.  Wben  It  is  understood 
that  such  license  bad  not  only  no  effect  In 
the  way  of  legalizing  an  obstruction,  but 
simply  makes  the  dty  a  partner  In  tbe  main- 
tenance of  a  public  nuisance,  such  knowledge 
may  tend  in  some  degree  to  tbe  protection 
of  tile  public  in  the  lawful  use  of  its  own 
highways." 

For  the  reasons  stated  the  Judgment  of 
the  district  court  Is  reversed. 


WILLIAMSON   T.    ALDRIOH    et   al. 

(Supreme  Court  of  South  Dalcota.    Oct  2, 
1006.) 

1.  MuniciFAi.  CoBFO&ATiONS  —  Livn  or  Ik- 
DEBTEDNESs— Honey  in  Sinking  Fxtnd. 

In  determining  whether  a  city's  limit  of 
indebtedness,  prescribed  by  Const,  art.  13,  i  4, 
lias  been  reached,  money  In  the  sinking  fund 
and  applicable,  under  the  Constitution,  only  to 
payment  of  bonded  indebtedness  not  yet  ma- 
tured, is  to  be  deducted  from  its  debt. 

[Ed.  Note. — For  caaee  in  point,  see  vol.  36, 
Ont.  Dig.  Municipal  OorporaUons,  H  1836- 
1838.] 

2.  Samis  — iNonitBiNO  Debt  —  Subhission  to 
Vote— Necess&bt  Majokitt. 

Under  Const,  art.  18,  t  4^  proilibiting  the 
Incurrence  of  a  debt  by  a  ci^,  unless  authorized 
by  "a  vote  in  favor  thereof  by  a  majority  of  the 
electors  of  the  city,"  the  concurrence  therein 
of  less  than  a  majority  of  all  the  electors  of  the 
city,  though  constituting  a  majority  of  those 
voting  on  the  proposition,  is  insufficient. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  {{  1840, 
1841.] 

Appeal  from  Circuit  Court  Brown  County. 

Action  by  O.  N.  Williamson  against  A.  N. 
Aldrlch  and  others.  From  an  adverse  Judg- 
ment, plalntltr  appeals.    Reversed. 

Tanbman,  Williamson  A  Herreld,  for  ap- 
pellant L.  W.  Crofoot  and  C.  B.  De  Land, 
for  respondent 

FULLER,  P.  J.  This  appeal  is  from  an  or- 
der sustaining  a  demnrrer  to  the  complaint  in 
an  action  by  a  taxpayer  to  restrain  the  is- 
suance of  municipal  bonds  by  corporate  au- 
thority in  the  sum  of  $35,000  for  the  purpose 
of  providing  tbe  city  of  Aberdeen  with  an 
electric  lighting  plant  It  Is  conceded  that 
tbe  Issuance  of  these  bonds  will  create  a  debt 
in  excess  of  the  constitutional  limitation  un- 
less $38,000  now  in  the  sinking  fund  appli- 
cable only  to  the  payment  of  bonded  Indebted- 
ness not  yet  matured  should  be  deducted  In 
estimating  tbe  present  total  outstanding  in- 
debtedness of  tbe  city.  As  Aberdeen  has  less 
than  8,000  population,  a  present  bonded  in- 
debtedness of  $95,000  and  taxable  property 
ifor  tbe  year  1906  of  the  value  of  $2,000,000 


only,  tbe  point  is  controlled  by  section  4,  alt. 
18  of  the  Constitution  which  limits  tbe  debt 
of  such  a  city  to  5  per  centum  of  the  assessed 
valnatlon  of  Its  taxable  property  for  the 
preceding  year  and  expressly  provides  tliat 
"no  such  debt  shall  ever  be  Incurred  for  any 
of  the  purposes  in  this  section  provided,  nn> 
less  authorized  by  a  vote  in  favor  thereof 
by  a  majority  of  the  electors  of  the  city." 
It  being  affirmatively  shown  and  I>y  the  de- 
murrer confessed  that  there  were  more  tban 
1,700  duly  qualified  electors  in  such  munici- 
pality at  the  time  of  the  election  and  that 
but  833  voted  in  favor  of  tbe  bonds,  no  ques- 
tion is  presented  as  to  tbe  manner  of  deter- 
mining what  constitutes  a  majority  of  all  Its 
electors  and  for  a  reversal  appellant  relies 
measurably  upon  tbe  fact  that  the  Issuance 
of  tbe  boniB  has  not  t)een  "authorized  by  a 
vote  In  favor  thereof  by  a  majority  of  tbe 
electors  of  the  cily."  Such  constitutional  or 
statutory  language  as  "a  majority  of  the 
electors  of  the  state  voting  at  the  election," 
"two-thirds  of  tbe  votes  of  a  county  voting  at 
an  election,"  "a  majority  vote  of  the  electors 
of  the  county"  and  other  similar  expressions 
relating  to  state  and  mnnicipal  afTairs  the 
validity  of  wblch  is  made  to  depend  upon 
a  majority  vote^  have  been  construed  to  mean 
a  majority  of  the  votes  cast  and  not  a  ma- 
jority of  all  tbe  qualified  voters  in  a  state, 
county,  or  other  voting  precinct  to  be  afTected 
thereby.  Shearer  v.  Board  of  Supervisors, 
128  Mich.  552,  87  N.  W.  789;  State  ex  rel. 
Davis  V.  White,  162  Mo.  683,  63  S.  W.  104; 
Cbamlee  v.  Davis,  116  Ga.  266,  41  S.  E.  691. 

Pursuant  to  article  9  of  the  Constitution  a 
proposition  to  change  tbe  boundaries  of  two 
organized  counties  must  t>e  submitted  to  the 
electors  thereof  at  a  general  election  "and 
be  adopted  by  a  majority  of  the  votes  cast 
in  each  county  at  such  election."  As  to  an 
election  for  the  relocation  of  a  county  seat 
not  previously  located  by  a  majority  vote, 
"the  place  receiving  a  majority  of  all  the  votes 
cast  at  that  election  shall  be  the  county  seat 
of  said  county,"  and  while  it  requires  a  peti- 
tion signed  by  a  majority  of  all  tbe  legal 
voters  of  tbe  county  to  authorize  any  subse- 
quent BubmlBsion  of  the  question  to  the  people 
it  is  always  the  number  of  votes  cast  that  de- 
cides tbe  proposition  to  establish  or  change 
tbe  location  of  a  county  seat  So,  uix>n  tbe 
submission  of  a  great  many  other  questions 
to  tlK  people  under  the  provisions  of  the  Con- 
stitution, including  amendments  thereto,  the 
number  of  votes  cast  upon  the  proposition  is 
expressly  declared  to  be  decisive  and  in  order 
to  give  any  effect  to  tbe  provision  under 
consideration  a  distinction  must  be  made  be- 
tween an  act  inhibiting  the  creation  of  a 
debt  by  a  city  until  authorized  by  a  vote 
in  Its  favor  by  a  majority  of  the  electors  of 
such  city  and  such  provisions  as  authorize  the 
performance  of  acts  by  a  majority  of  the 
votes  cast 

Clearly,  tbe  constitutional  restriction  Is 
Intended  to  prevent  tbe  creation  of  a  debt  by 
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a  city  for  any  of  the  porposea  specified,  with- 
out the  concurreuce  of  a  majority  of  the 
qualified  electors  therein  manifested  by  an 
afflrmatlTe  vote  In  favor  of  the  proposition. 
So,  a  majority  of  those  voting  is  not  sufficient, 
but  a  majority  of  all  the  electors  of  the 
dty  of  Aberdeen  was  vitally  essential  to  the 
validity  of  the  bonds  and  in  construing  con- 
stitutional and  statutory  provisions  much  less 
favorable  to  this  view  than  our  own  it  has 
been  so  decided  by  the  courts  as  follows: 
Southerland  v.  Qoldsboro,  96  N.  O.  49,  1  8. 
E.  760 ;  People  v.  Chapman,  66  111.  137 ;  State 
ex  reL  t.  Harris,  96  Mo.  29,  8  S.  W.  794 ;  In 
re  Denny  (Ind.  Sup.)  69  N.  E.  359,  51  Ij.  R. 
A.  722. 

Consistent  with  what  seems  to  be  the  weight 
of  well-reasoned  authority  and  upon  the 
theory  that  taxes  assessed  and  in  the  pro- 
cess of  collection  are  constructively  In  the 
treasury,  It  has  been  held  In  this  state  that 
warrants  issued  to  defray  current  expenses 
within  the  amount  and  In  anticipation  of 
such  taxes  do  not  Incur  Indebtedness  to  be 
considered  in  determining  whether  the  consti- 
tutional limit  has  been  reached  or  exceeded. 
So,  the  execution  and  exchange  of  refunding 
bonds  for  an  equal  amount  of  valid  outstand- 
ing indebtedness  in  no  manner  operates  to  in- 
crease municipal  liability,  and  is  not  repug- 
nant to  the  Constitution  though  at  the  time 
of  their  Issuance  the  aggregate  debt  of  the 
municipality  exceeded  the  constitutional  limi- 
tation. In  re  State  Warrants,  6  S.  D.  518, 
62  N.  W.  101,  55  Am.  St  Rep.  852 ;  Western 
Town-Lot  Company  v.  Lane,  7  S.  D.  1,  62  N. 
W.  982;  Shannon  et  al.  v.  City  of  Huron, 
9  8.  D.  356,  69  N.  W.  598 ;  Lawrence  County 
V.  Meade  County,  10  8.  D.  175,  72  N.  W.  405 ; 
City  of  Mitchell  v.  Smith,  12  8.  D.  241,  80 
N.  W.  1077;  Hyde  v.  Ewert,  Mayor  et  aL, 
16  8.  D.  133,  91  N.  W.  474.  In  National  Ufe 
Insurance  Company  v.  Mead,  13  S.  D.  87,  82 
N.  W.  78.  48  L.  R.  A.  785,  79  Am.  St.  Rep. 
876,  the  following  language  is  employed: 
"The  argument  that  the  indebtedness  Is  in- 
stantly Increased  by  the  delivery  of  funding 
bonds,  unless  an  equal  amount  of  outstand- 
ing obligations  is  thereby  extinguished,  is 
without  force  where,  as  in  this  Jurisdiction, 
available  resources  or  assets  may  be  consid- 
ered in  determining  when  additional  indebt- 
edness is  created." 

The  Constitution  prohibits  the  application 
of  money  raised  by  taxation  to  a  purpose  oth- 
er than  that  for  which  It  was  levied,  and 
prohibits  the  incurring  of  indebtedness  un- 
less, at  or  before  the  time  of  doing  so,  an 
Irrepealable  provision  is  made  for  the  col- 
lection of  an  annual  tax  sufficient  to  pay  in- 
terest as  it  matures,  and  also  the  principle 
when  due.  Funds  thus  collected  Into  the 
treasury  constitute  the  sinking  fund  Irrev- 
ocably appropriated  to  the  payment  of  exist- 
ing indebtedness.  As  no  contingency  will 
arise  that  can  possibly  Justify  the  diversion 
of  any  part  of  the  $38,000,  now  in  the  sink- 
ing fund  to  a  purpose  other  than  the  pro 


tanto  diminution  of  specific  IndebtednesB  in- 
cluded in  estimating  the  aggregate  liability  of 
the  city,  there  is  a  clear  distlnctioii  between 
such  an  obligation  and  the  Indebtedneas  of  an 
Individual  who  may  or  may  not  pay  what 
he  owes  and,  consequently,  his  available  as- 
sets are  not  to  l>e  considered  In  compntiiis 
the  amount  of  his  actual  indebtedness.  It 
being  quite  apparent  tliat  the  primair  ob- 
ject of  the  act  restricting  such  public  indebt- 
edness to  6  per  centum  on  the  assessed  Talna- 
tlon  of  taxable  property  was  to  protect  the 
tax  payer  and  prevent  improvident  offieen 
from  Impairing  municipal  credit,  it  seenB 
reasonable  to  Infer  that  the  framers  of  tlw 
Constitution  placed  the  limitation  on  actnal 
municipal  indebtedness  for  the  paymoit  of 
which  taxes  must  be  levied  In  the  future, 
and  not  upon  apparent  Indebtedness  for  the 
payment  of  which  money  has  been  collected 
in  the  sinking  fund.  It,  therefore,  foUom 
that  In  estimating  the  authorized  indebted- 
ness of  the  city  the  amount  in  the  hands  cf 
the  treasurer  belonging  to  the  sinking  tuni 
and  applicable  only  to  the  payment  of  spe- 
cific debts  should  be  deducted  from  the  ag- 
gregate Indebtedness  of  the  city  and  In  con- 
struing similar  provisions  it  has  berai  so  held 
in  numerous  cases. 

In   Kronsbein   v.    the   City   of    Rochester 
(Sup.)  78  N.  Y.  Supp.  813,  the  conrt  ennn- 
dates  the   prevailing  doctrine   as   follows: 
"Included  among  the  cash  resources  of  the 
city  are  several  distinct  funds  aggregating 
nearly  $6,000,000.    The  fifth  and  sixth  ques- 
tions submitted  to  us  for  answer  are  whether 
these  cash  resources,  or  any  of  them,  are 
to  be  deducted  from  the  liability  of  the  dtr 
In  arriving  at  its  indebtedness.    These  funds 
are  set  apart  pursuant  to  statutory  autborit? 
in  each  Instance,  and  as  a  rule,  to  meet  some 
lingering   specific    indebtedness    against   the 
city.    If  this  fund  is  to  be  used  to  reduce 
the  principal  of  a  definite  existing  liability 
of  the  city,  we  think  to  that  extent  It  should 
be  deducted  In  estimating  the  city's  liabili- 
ties.   The   outstanding  liability   toward   the 
payment  of  which  the  fund  is  to  be  applied 
in  any  given  case  is  included  among  the 
debts  of  the  city,  for  the  purpose  of  ascer- 
taining if  It  has  reached  its  debt  limit.     The 
sinking  fund,  therefore,  which  Is  to  be  used 
In  diminishing  It  should  be  credited  to  the  city 
upon  the  other  side  of  the   ledger."     Upon 
principle  the  following  cases  are  directly  in 
point    Bank  v.  Grace,  102  N.  T.  813,  7  N. 
E.  162;   Kelly  t.  the  City  of  Minneapolis, 
63  Minn.  125,  65  N.  W.  115,  80  L.  R.  A.  281: 
State  V.  Hopkins,  14  Wash.  69,  44  Pac.  134, 
550;  Rice  v.  City  of  Milwaukee  (Wis.)   76 
N.  W.    341 ;  Johnson  v.  County  Conunlsslon- 
ers,  7  Okl.  686,  56  Pac.  701 ;  DIvely  v.  the  aty 
of  Cedar  Falls,  27  Iowa,  227.    The  conclu- 
sion that  the  $38,000   in  the   sinking   fund 
should  be  deducted  from  the  estimated  in- 
debtedness  of  the  city  of  Aberde^i   Is  in 
harmony  with  our  former  decisions  to  the 
effect  that  after  the  constitutional  limit  has 
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been  reached  warrants  may  be  issued  In 
anticipation  of  taxes  levied  and  ralld  refund- 
ing bonds  be  executed  and  delivered  in  ex- 
cliange  for  an  equal  amount  of  outstanding 
indebtedness. 

However,  tbe  demurrer  to  tbe  complaint  in 
tbls  action  should  have  been  overruled  for 
tbe  reason  that  tbe  Issuance  of  the  bonds 
in  question  has  not  been  authorized  by  the 
affirmative  vote,  of  a  majority  of  tbe  electors 
of  the  city,  and  consequently  tbe  order  ap- 
pealed from  is  reversed. 


STARR  V.  DOW  et  al. 
(Supreme  Court  of  Nebraska.    Sept  21,  1906l) 

1.  8ai.es— CoiTDinonAi.  Sales— Filing  Oopt 

— XECE881T7. 

A  contract  for  the  sale  and  delivery  of 
personal  property  npon  condition  that  the  title 
is  to  remain  in  the  vendor  until  the  purdiase 
price  is  paid  is  invalid  as  against  purchasers 
in  good  faith,  judgment,  and  attaching  cred- 
itors of  the  vendee,  without  notice,  unless  a 
copy  of  the  contract  is  verified  and  filed  in 
the  manner  pointed  out  in  section  26,  c  32 
of  the  Compiled  Statutes  of  1887.  PeUrson  v. 
Tufts.  51  N.  W.  207,  84  Neb.  8,  foUowed  and 
approved. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Sales.  «  1377-1402.] 

2.  Fraudulent  Con  vet  ances  — Goods  Sold 
FOB  Antecedent  Debt. 

A  bill  of  sale  received  in  payment  of  an 
antecedent  debt  protects  the  vendee  to  the  same 
extent  as  had  there  been  a  new  consideration, 
if  taken  in  good  faith,  and  without  an  intention 
to  defraud  the  other  creditors  of  the  vendor. 
Rachman  v.  Olapp,  70  N.  W.  259,  60  Neb.  648, 
followed  and  approved. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Fraudulent  Conveyances,  i  219.] 

(Syllabus  by   the  Court.) 

Commisslonen'  Opinion.    Department  No. 

3.  Appeal  from  District  Court,  Red  Willow 
County ;  Orr,  Judge. 

Action  by  William  R.  Starr  against  Ches- 
ter W.  Dow  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  remanded. 

Boyle  &  Bldred,  Fayette  I.  Foss,  and  Starr 
&  Reeder,  for  appellant  W.  S.  Morlan,  for 
appellees. 

OLDHAM,  C.  This  was  an  action  in  re- 
plevin originally  Instituted  before  a  justice 
of  the  peace  in  Red  Willow  county,  to  re- 
cover the  possession  of  a  number  of  crated 
buggies  and  spring  wagons.  The  cause  was 
appealed  to  the  district  court,  where,  on  a 
trial  bad  to  a  court  and  jury,  a  verdict  was 
directed  for  tbe  defendant  and  judgment 
entered  on  the  verdict  To  reverse  this 
judgment  tbe  plaintiff  has  appealed  to  this 
court 

Plaintiff  claimed  title  to  tbe  property  In 
dispute  under  a  bill  of  sale  executed  and 
delivered  to  him  by  James  McClnng  on  the 
10th  day  of  October,  1903,  and  filed  for  reo 
ord  on  tbe  12tb  day  of  October,  1903.  De- 
fendant Van  Bnmt  claimed  title  under  an 


nnrecorded  contract  of  conditional  sale  witb 
McClung.  Tbe  evidence  shows  that  for  some 
time  before  the  10th  day  of  October,  1903, 
McClung  had  been  engaged  In  selling  wagons 
and  buggies  In  Indianola,  Net).,  and  that  tbe 
vehicles  In  dispute  had  been  purchased  under 
contract  from  the  defendant  Henry  H.  Van 
Brunt  a  wholesaler  and  jobber,  doing  busi- 
ness in  Council  Bluffs,  Iowa ;  that  after  dis- 
posing of  a  number  of  the  wagons  and  bug- 
gies purchased  under  this  contract,  McClung 
quit  business,  and  went  to  Denver,  Colo.,  for 
treatmmt  in  a  Keeley  Institute;  that  on 
bis  way  to  Denver  be  stopped  at  McCook, 
anl  bad  a  settlement  with  his  attorney  (who 
is  plaintiff  in  this  cause),  for  legal  services 
rendered  during  a  period  of  about  16  years 
and  for  money  loaned  to  him  during  that 
period  by  his  attorney;  that  in  this  settle- 
ment plaintiff  was  retained  for  further  serv- 
ices in  behalf  of  McClung's  daughter  In  a 
cause  then  pending;  that,  in  settlement  for 
these  services  McClung  executed  and  de- 
livered to  plaintiff  a  bill  of  sale  on  the 
vehicles  In  dispute  as  well  as  on  other  prop- 
erty. Plaintiff  testified  that  at  the  time  be 
received  tbe  bill  of  sale  McClnng  told  bim 
that  be  was  not  tn  debt  to  any  one,  and  that 
he  had  no  knowledge  of  defendant's  claim 
against  McClung  for  the  purchase  price  of 
these  vehicles.  Afterwards  defendant's  agent 
came  to  Indianola,  and  took  possession  of 
tbe  vehicles,  and  stored  them  in  a  warehouse 
owned  by  defendant  Dow,  where  they  re- 
mained until  this  action  was  Instituted. 

It  appears  from  tbe  testimony  that  before 
tbe  purchase  of  tbe  goods  in  dispute,  Mc- 
Clung had  been  dealing  for  some  time  with 
the  McCormick  Harvester  Company,  and  that 
on  Information  which  defendant  obtained 
from  that  company  he  extended  credit  to 
McClnng  for  four  and  six  months  on  tbe 
goods  consigned,  and  that  at  the  time  tbe 
bill  of  sale  was  made  to  plaintiff,  payment 
was  not  due  on  the  contract  under  the  credit 
extended.  There  is  no  testimony  whatever 
in  the  record  of  any  fraud  having  been  per- 
petrated on  defendant  In  the  purchase  of  the 
goods  or  In  procuring  the  credit  extended  on 
them.  As  l)efore  stated,  the  contract  of  con- 
ditional sale  was  never  filed  for  record, 
so  that  the  question  for  consideration  Is  well 
stated  In  tbe  brief  of  the  appellee,  wherein 
It  is  said:  "Tbe  case  involves  bnt  a  single 
Issue  and  that  a  very  snmple  one:  Was  the 
appellant  a  bona  flde  purchaser  of  the  prop- 
erty which  is  the  subject  of  controversy?" 

Tbe  only  evidence  Introduced  on  tbe  ques- 
tion of  tbe  bona  fides  of  tbe  purchase  was 
that  of  plaintiff  himself,  and  he  testified  that 
McClnng  was  in  debt  to  him  for  services  and 
borrowed  money  in  an  amount  In  excess  of 
$400,  the  price  named  in  the  bill  of  sale, 
and  that  he  took  the  bill  of  sale  In  satis- 
faction of  all  claims  against  McClung  for 
services  already  rendered  as  well  as  those 
to  be  rendered  on  behalf  of  his  daughter  in 
tbe  suit  then  pending,  which  services,  he  says. 
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were  sabflequentlr  rendered.  In  Peterson  t. 
Tufts,  34  Neb.  8,  51  N.  W.  297,  It  was  said 
that  "a  contract  for  the  sale  and  delivery 
of  personal  property  upon  condition  that  the 
title  Is  to  remain  in  the  viendor  nntil  the 
purchase  price  is  paid  is  invalid  as  against 
purchasers  in  good  faith,  judgment,  and  at- 
taching creditors  of  the  vendee,  without  no- 
tice, unless  a  copy  of  the  contract  is  verified 
and  filed  In  the  manner  pointed  out  in  sec- 
tion 26,  c.  32  of  Compiled  Statutes  of  1887." 
While  it  Is  true  that  the  testimony  of 
plaintiff  as  to  the  items  which  constituted 
ills  claim  against  McClung  Is  neither  so 
clear  nor  so  convincing  as  to  remove  all 
suspicion  concerning  the  good  faith  of  the 
transaction,  yet.  In  our  view,  there  was  sufiS- 
cient  evidence  to  warrant  the  submission  of 
this  issue  to  a  Jury  under  proper  instruc- 
tions. Since  there  is  no  proof  of  fraud  in 
originally  procuring  the  goods  from  the  de- 
defendant  Van  Brunt,  and,  as  this  court  baa 
said  In  Rachman  v.  Clapp,  50  Neb.  648, 
70  N.  W.  250:  "A  bill  of  sale  received  In 
payment  of  an  antecedent  debt  protects  the 
vendee  to  the  same  extent  as  had  there  been 
a  new  consideration.  If  taken  In  good  faith 
and  without  an  Intention  to  defraud  the  other 
creditors  of  the  vendor,"  we  think  the  ques- 
tion of  the  bona  fides  of  the  sale  was  one  of 
fact  for  the  Jury,  and  we  therefore  recom- 
mend that  the  Judgment  of  the  district  court 
be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

AMES  and  EPPERSON,  C.  a.  concur. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion,  it  is  ordered  that 
the  Judgment  of  the  district  court  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings. 


BICB  V.  STATES. 
(Supreme  Oourt  of  Nebraska.    Sept  21,  1906.) 

ASSAnLT  AWn   BATTEBT— BVIOENCB. 

To  sustain  a  conviction  for  assault  with 
intent  to  inflict  (treat  bodily  injury,  as  defined 
by  section  17b,  Or.  Code  (Comp.  St.  1903,  « 
7651),  the  evidence  must  show  an  attempt  to  in- 
flict an  injury  of  a  greater  and  more  serious 
character  tlian  an   ordinary   battery. 

[Ed.  Note. — For  cases  in  point,  see  voL  4, 
-Coit  Dig.  Assault  and  Battery,  t  70.] 

(Syllabus  by  the  Court) 

Error  to  District  Court,  Boyd  County; 
Harrington,  Judge. 

Robert  Bice  was  convicted  of  assault,  and 
brings   error.    Reversed   and    remanded. 

M.  F.  Harrington,  for  piaintifT  In  error. 
Norris  Brown,  Atty.  Gen.,  and  W.  T.  Thomp- 
son, Deputy  Atty.  Gen.,  for  the  State. 

BARNES,  J.  Rot>ert  Bice  was  convicted 
in  the  court  below  of  an  assault  upon  one 
James  Adklns,  with  Intent  to  inflict  great 
flbodily  injury,  and  was  sentenced  to  a  term 


of  imprisonment  in  the  state  penltentiaij. 
He  has  brought  the  record  to  this  court !« 
review,  and  will  hereafter  t)e  called  the  *&■ 
fendant" 

It  is  first  urged  that  the  verdict  Is  sot 
sustained  by  sufflcioit  evidence.  Tlie  infa- 
matlon  on  which  he  was  tried  charged  i 
violation  of  section  17b,  Or.  Code  (Goie^ 
St  1903),  and  we  tiaye  held  In  several 
that  the  words  "great  bodily  injury,"  as  i 
ployed  in  tliat  section,  imply  an  injury  <tf  i 
greater  and  more  serious  character  than  as 
ordinary  battery.  Murphey  v.  State,  43  Xeb. 
34,  61  N.  W.  401 ;  Ukens  v.  States  63  Set. 
249,  88  N.  W.  606. 

A  carefol  consideration  of  the  entire  testi- 
mony, contained  in  the  bill  of  exceptioia, 
satisfies  us  that  the  offense  of  which  the  de- 
fendant was  convicted  was  not  establisl^d 
on  the  trial  beyond  a  reascmable  doubt  It 
appears  that  the  defendant  and  the  proaeciit- 
ing  witness  were  in  the  village  of  Spemxr. 
In  Boyd  county.  Neb.,  on  the  lat  day  of  Ao- 
gust,  1905,  and  happened  to  meet  <m  the 
street  in  front  of  a  saloon  conducted  by  aoe 
Joseph  Corab.  Both  had  been  drinking,  but 
the  defendant  (of  the  two)  was  the  most  in- 
toxicated. When  he  saw  Adklns  he  said,  ia 
substance:  Here  is  a  man  who  has  beec 
shimning  me  for  a  couple  of  months,  and 
I  am  going  to  lick  him  right  here.  Sosm 
further  talk  ensued,  in  which  the  defendaiit 
threatened  to  lick  the  prosecntlng  witness, 
who  at  first  was  not  disposed  to  fl^ht  See- 
ing, however,  that  the  defendant  was  deta^ 
mined  to  Ii(^  him,  as  he  called  it,  he  toid 
him  to  pick  his  ground.  The  defendant  threw 
ofC  his  vest,  and  struck  at  Adklns,  but  missed 
him,  and  thereupon  clinched  him,  thus  at- 
tempting to  throw  him  to  the  gronnd.  Be 
failed  in  his  attempt  for  when  the  parties 
clinched  it  was  found  that  Adklns  was  the 
I)etter  man.  To  use  his  own  words:  "I  pl^- 
ed  Bob  up  and  threw  him  down  on  the  side- 
walk and  choked  him."  He  also  said  he 
thought  at  that  time  that  the  defendant  was 
trying  to  get  his  revolver  out,  and  that  he 
threatened  to  shoot  About  that  time  parties 
Intertered  and  took  Adklns  off  from  the 
defendant  As  soon  as  they  released  Iilm, 
however,  he  went  bade  and  turned  the  de- 
fendant over,  and,  as  he  says,  "attempted 
to  take  the  gun  away  from  blm."  Up  to  this 
time  the  defendant  had  not  drawn  his  re- 
volver. The  bystanders  again  seized  the 
prosecuting  witness,  and  pulled  blm  away 
from  the  defendant,  who  thereupon  arose  to 
his  feet,  and  tried  to  draw  his  revolver.  As 
soon  as  he  had  it  in  sight  a  man  of  the  name 
of  Shannon  grabbed  it,  took  It  away  from  him 
and  delivered  It  to  one  Dr.  Snyder.  There 
were  several  parties  bold  of  Adklns  at  the 
time,  and  after  the  defendant's  revolver  was 
taken  away,  he  slipped  around,  and  struck 
Adklns  in  the  face  with  his  fist  He  thereup- 
on turned  away,  and  went  down  the  street 
where  he  met  the  marshal,  who  arrested  him 
for  being  drunk  and  disorderly. 
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Tb»e  Is  no  evidence  In  the  record  whldi 
sbowB  or  tends  to  show  there  bad  been  any 
III   feeling  between  Adklns  and  the  defend- 
ant prevlons  to  this  time;  and  the  testimony 
BbowB,  without  dispute,  that  no  difficulty  had 
tlieretofore   occurred   between   them.    It  Is 
reasonably  clear,  also,  that  neither  the  proae> 
cutlng  witness  nor  the  defendant  knew  that 
title  other  was  In  town  until  they  met  in 
front  of  Corah's  saloon.    It  further  appears 
"tliat  since  the  affray  the  parties  have  been  on 
speaking   terms    and,   to    use   Adklns'   own 
^ords,  on  one  occasion,  at  least,  "drank  out 
■of  the  same  bottle."    There  is  no  evidence 
tending  to  show  that  the  defendant  armed 
blmself  with  a  revolver  for  the  purpose  of 
assaulting  Adklns,  at  or  before  the  time  the 
difficulty  occurred.    On  the  contrary,  the  de- 
fendant's son,  who  came  to  town  with  him, 
testifled  that  they  brought  the  revolver  to 
town  in  order  to  get  some  cartridges  that 
would  fit  It,  as  they  did  not  know  Its  caliber. 
It  would  also  seem  from  the  testimony  that 
if  the  defendant  had  not  been  drinking  he 
^ould  have  had  no  difficulty  with  Adklns. 
Tbat  Adklns  thought  nothing  of  the  matter 
is    clear,    because    he    made    no    complaint 
against  the  defendant,  and  only  appeared  and 
testifled  against  him  In  obedience  to  a  sub- 
poena served  on  bim  for  that  purpose. 

In  the  case  of  Likens  v.  State,  supra,  the 
assault  was  there  made  with  a  butcher  knife. 
The  prosecuting  witness  was  slightly  wound- 
ed, but  the  court  held  that  the  evidence  was 
not  sufficient  to  justify  a  conviction  for 
assault  with  intent  to  Inflict  great  bodily  in- 
Jury. 

In  the  case  of  Smith  v.  State  (Meb.)  78 
N.  W.  1080,  the  evidence  tended  to  show  tbat 
the  accused  saw  the  prosecuting  witness 
driving  some  of  his  stock.  He  thereupon 
went  home,  unhitched  bis  team,  bitched  one 
of  hla  horses  to  a  road  cart,  in  which  he 
tiad  placed  a  shotgim.  Jumped  into  the  cart 
and  drove  along  the  road  after  the  parties 
who  bad  the  stock,  until  he  overtook  them, 
when  he  alighted  from  the  cart,  took  there- 
from the  shotgun,  and  accosted  Jenkins,  who 
was  walking  along  the  highway  behind  the 
stock.  The  accused  called  Jenkins  vile 
names,  and  demanded  tbat  the  stock  be  re- 
leased. He  punched  Jenkins  on  the  legs  and 
In  the  sides  with  the  barrel  end  of  the  gon. 
Jenkins  took  bold  of  the  gun  and  the  accused 
struck  him  a  number  of  times  on  the  head 
and  In  the  face.  The  court  said:  "The  rec- 
ord before  us  discloses  an  aggravated  case  of 
assault  and  battery  by  the  defendant  but 
not  an  assault  with  Intent  to  do  great  bodily 
Injury.  Hence  the  sentence  must  be  reversed, 
and  the  cause  remanded." 

The  case  of  People  v.  Lennon  (Mich.)  88 
N.  W.  872,  15  Am.  St.  Rep.  259,  is  an  instruc- 
tive one.  In  tbat  case  the  court  said:  "We 
find  no  evidence  in  the  case  warranting  a 
conviction  of  the  respondent  of  any  greater 
'Offense  than  assault  and  battery.  *  *  • 
Byerse  was  not  bit  by  a  bullet,  and  there  la 


no  testimony  showing  that  the  respondent 
meant  ta  shoot  him.  Ryerse  was  not  hurt,  to 
speak  of,  and  was  more  to  blame  than 
defendant  •  •  *  There  was  testimony 
tending  to  show  that  there  had  been  trouble 
for  some  time  between  the  Ryerse  family  and 
Lennon.  Lennon  claimed  that  for  a  long 
time  he  bad  been,  the  subject  of  many  indig- 
nities and  outrages  on  the  part  of  Ryerse 
and  his  father,  and  others  who  were  in  league 
with  them.  ♦  ♦  •  He  therefore,  on  the 
morning  of  the  5th  of  July,  stopped  Ryerse 
as  he  was  passing  his  house,  and  expostulated 
with  him;  asked  him:  'How  long  are  you 
going  to  torment  me  in  this  way  7"  Ryerse 
gave  him  an  insulting  answer,  which  led  to 
blows.  Ryerse  claimed  Lennon  struck  first 
and  the  respondent  swears  that  Ryerse  as- 
saulted him,  backing  him  towards  his  gate, 
and  'punching'  him  in  the  face.  Lennon  testi- 
fied that  be  was  sickly  and  scared;  that  he 
considered  his  life  in  danger,  as  he  was  so 
weak  he  felt  that  one  good  blow,  'the  least 
thing  in  the  world,  would  lay  me  out;  It 
would  knock  me  dead.'  He  claims  he  fired 
bis  pistol  tbe  first  time  to  scare  Ryerse,  but 
as  Ryerse  kept  on  afterwards  following  him 
up  and  striking  him,  he  struck  Ryerse  In  the 
ear  with  the  revolver,  and  It  went  off  the 
second  time  accidentally.  Whether  Ryerse 
first  assaulted  Lennon  or  Lennon  first  struck 
Ryerse  on  this  morning  of  the  5th  of  July 
is  Immaterial.  At  tbe  best  Lennon  was  only 
guilty  of  assault  and  battery.    ♦    •    •" 

In  the  case  at  bar  the  evidence  is  insoffl- 
dent  to  show,  beyond  a  reasonable  doubt 
that  when  the  defendant  assaulted  Adklns  be 
had  the  Intention  to  inflict  upon  him  great 
bodily  harm,  within  the  meaning  of  the 
stiitutes.  It  is  true  that  he  drew  bis  revolver 
during  the  affray,  and  when  he  was  getting 
the  worst  of  the  encounter,  but  before  he 
could  use  it  so  as  to  endanger  the  life  of 
Adklns,  it  was  wrested  from  him.  So  If  he 
had  formed,  at  that  Instant  an  intent  to 
inflict  great  bodily  harm  upon  Adklns,  he 
neither  had  the  means  nor  tbe  present  abil- 
ity to  carry  out  his  intent  To  our  minds, 
tbe  case  made  Is  one  of  ordinary  assault  and 
battery;  and  being  of  opinion  that  the  evi- 
dence does  not  sustain  tbe  verdict  it  is  un- 
necessary to  consider  any  of  the  other  errors 
assigned. 

Tbe  judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new 
trial. 

Reversed  and  remanded. 


GORDON  BROS.  v.   WAGEMAN. 

(Supreme  Court  of  Nebraska.    Sept  21,  1906.) 

L  CONsnnrnoNAi.  Law— Class  Leoibijltior 
— AssiaHHBNT  OF  Claims— Gabnishmbnt. 
The  act  of  18S9,  for  the  better  protection 
of  the  earnings  of  certain  employes  (sections 
531,  c.  531f,  CoAe  Civ.  Proc.),  makes  it  "unlaw- 
ful for  a  creditor  of,  or  other  holder  of  any  evi- 
dence of  debt  book  account  or  claim  of  any 
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name  or  nature"  againat  a  certain  class  of  em- 
plOTdi,  to  assign,  or  by  any'  means  dispose  of, 
such  claim,  or  to  institute  or  prosecute  in  this 
state  or  elsewhere  any  action  thereon  by  any 
process  seeliing  to  seise,  attach,  or  garnish  the 
wages  of  such  employes  earned  within  60  days 
prior  to  the  commencement  of  such  proceeding, 
for  the  purpose  of  avoiding  the  effect  of  the 
exemption  laws  of  the  state,  and  provides  that 
any  one  violating  the  act  shall  be  liable  to  the 
party  injured  through  such  violation  "for  the 
amount  of  the  debt  sold,  assigned,  transferred, 
garnished  or  sued  upon,  with  all  costs  and  ex- 
penses and  a  reasonable  attorney's  fee,"  and  be 
subject  to  criminal  prosecution.  Held  constitu- 
tional, following  Singer  v.  Fleming,  58  N.  W. 
226,  39  Neb.  679,  23  I*  R.  A.  210,  42  Am.  St. 
Rep.  618:  Bishop  v.  Middleton,  61  N.  W.  129, 
43  Neb.  10,  26  L  R.  A.  445. 

[Eld.  Note.— For  cases  In  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  {  655.] 

2.  ABSIQNICENTB — Cu^MB  AGAINST  BI(FU>t£B. 

A  claim  is  a  demand  made  of  a  right  or 
supposed  right  calling  on  another  for  some- 
thing due  or  supposed  to  be  due.  It  implies 
that  the  right  is  in  dispute  and  is  suggestive  of 
debate,  contentiouj  and  of  something  left  for 
future  determination.  An  account  which  one 
claims  to  hold  against  an  employ^  is  an  account 
or  claim  within  the  meaning  of  said  act. 

3.  Sake— Action  aoainbt  Absionob. 

In  an  action  brought  against  a  creditor  un- 
der the  foregoing  provisions,  the  plaintiff  al- 
leged and  proved  that  the  defendant  claimed  to 
hold  an  account  against  him,  that  the  defendant 
assigned  such  account  to  some  person  nnlcnown 
to  the  plaintiff,  that  thereafter  suit  was  institut- 
ed thereon  in  another  state  b^  a  certain  party 
other  than  the  defendant  claiming  to  own  the 
account,  and  that  In  said  suit  the  exempt  wages 
of  the  plaintiff  were  attached  for  the  satisfac- 
tion of  raid  account.  Held  sufficient  to  make 
a  prima  facie  case  under  the  provisions  of  sec- 
tion 531e,  and  this  is  true  although  the  process 
under  which  the  wages  were  attached  was  ir- 
regularly* issued  and  served. 

4.  Evidence— DocuiiEHTABT    Judokknt    or 
Justice, 

A  transcript  of  a  justice  of  the  peace  to  be 
receivable  in  evidence  need  not  be  authenticated 
in  accordance  with  the  provisions  of  section  414, 
Code  Civ.  Proc..  which  relate  to  judgments  of 
courts  of  record.  It  is  -receivable  in  evidence 
if  It  conforms  to  the  requirements  of  section 
415,  which  relates  specifically  to  judgments  of 
justices  of  the  peace  of  another  state. 

[Ed.  Note.— For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  |  1378.] 

5.  ABBiaNUENT— C1.AIMB  AOAINBT  ElCPIVOTte— 

Action  aoainbt  Abbionob. 

Evidence  examined,  and  held  sufficient  to 
sustain  the  verdict 
(Syllabus  by  the  Court) 

CommlsslonerB*  Opinion.  Department  Na 
2.  Error  to  District  Court,  Lancaster  Coun- 
ty ;  ComlBb,  Judge. 

Action  by  Frank  M.  Wageman  against  Cor- 
don Bros.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Cbas.  O.  Wbedon,  for  plaintiffs  in  error. 
Ouile  &  Guile,  for  defendant  In  error. 

ALBERT,  0.  This  action  la  grounded  on 
the  act  of  1899,  entitled  "An  act  to  provide 
for  the  better  protection  of  the  earnings 
of  laborers,  servants  and  ottao:  employfis  of 
corporations,  firms  or  individuals  engaged  In 
interstate  buslneas"  (Laws  1899,  p.  369,  c. 
26),  whicb  constitutes  sections  531c-631f  of 


the  Code  of  Civil  Procedure  (1531-1534.  CK- 
bey's  Ann.  St).  Tbe  act  makes  It  ''imlawfs. 
for  a  creditor  of,  «r  otber  bolder  of  uj 
evidence  of  debt,  book  account,  or  daim  <i 
any  name  or  nature"  against  any  sncb  es- 
ployfi,  to  assign  or  by  any  meana  dl^xw 
of  his  claim  or  debt,  or  to  Institate  or  prose- 
cute in  this  (State  or  elsewhere  any  actl« 
upon  such  claim  or  debt  by  auy  process  seek- 
ing "to  seize,  attach,  or  gramish  tbe  vsfei 
of  such  person  ot  p&eaoaa  [employfia]  earned 
witltin  sixty  days  prior  to  tbe  conmieD» 
ment  of  such  proceeding,  for  tbe  purpose 
of  avoiding  tbe  effect  of  tlie  laws  of  tbe  state 
of  Nebraska  oonceming  exemptions."  It 
furtbo'  provides  tliat  any  one  violating  tbe 
act  "shall  be  liable  to  tbe  party  injured 
[tbe  employ^]  through  such  violation  of  thii 
act  for  the  amount  of  the  debt  aold,  aaeXgyei. 
transferred,  garnished  or  sued  upon,  with  iB 
costs  and  exiienses  and  a  reasonable  at- 
torney's fee,"  and  to  criminal  prosecution  ind 
fine.  The  petition,  omitting  tbe  formal  parts, 
is  as  follows:  "Comes  now  tbe  plaintiff,  as-^ 
for  bis  cause  of  action  against  tbe  defendant 
alleges  tliat  tbe  defendant  is  a  partnosb^ 
formed  for  tbe  purpose  of  trade  and  doli^ 
business  in  the  county  of  Lancaster,  stste 
of  Nebraska.  That  plaintiff  is  a  resident  0.' 
Havelodi,  Neb.,  tbe  bead  of  a  family,  an^ 
a  mechanic  employed  by  the  CUcago,  Bnr- 
Ungton  &  Quincy  Railway  Company,  a  cor- 
poration engaged  in  interstate  commene. 
That  the  defendant  herein,  claiming  to  hare 
an  account  of  indebtedness  against  this  plain- 
tiff for  the  sum  of  $21.14,  did  on  'or  abom 
tbe  Ist  day  of  February,  1904,  aaalgn  said 
alleged  accotmt  of  Indebtedness  to  some  per- 
son, firm,  or  corporation  unknown  to  this 
plaintiff  in  violation  of  and  for  the  purpose 
of  evading  tbe  laws  of  tbe  state  of  Np)>- 
raska.  That  on  tbe  3d  day  of  Februarr. 
1904,  one  G.  Leudtke  instltnted  gamlshmen: 
proceedings  before  A.  J.  LIddll,  a  justice  of 
tbe  peace  in  and  for  Jackson  county.  Mo. 
to  collect  from  this  plaintiff  the  amoont 
claimed  to  l>e  due  on  tbe  alleged  account  of 
indebtedness  unlawfully  assigned  by  dtfend- 
ant,  and  interest,  and  ttiat  wages  earned  hr 
plaintiff  and  In  the  liands  of  tbe  Chicago, 
Burlington  &  Quincy  Railway  Company  wen 
garnished,  seized,  and  applied  to  tbe  payment 
of  the  alleged  account  of  indebtedness,  in- 
terest, and  costs.  That  the  wages  garnished 
and  seized  as  aforesaid  were  exempt  to  this 
plaintiff  and  earned  less  than  80  days  prior 
to  tbe  institution  of  tbe  garnishment  proceed- 
ings instituted  by  tbe  aforesaid  G.  Liei^tke 
before  A.  J.  LIddll,  a  Justice  of  the  peace  is 
and  for  Jackson  county,  Ma  That  tbe 
amount  of  wages  gamlshed  and  aeiaed  as 
aforesaid  is  $32.37,  wblcb  amount,  together 
with  $100  attorney's  fee,  plaintiff  aetiks  to 
recover  of  defendant  PlatntUT  therefor* 
prays  judgment  against  the  defendant  for  tbe 
said  sums  of  money,  amounting  in  all  to  the 
Bum  of  $132.37,  t(«etber  with  coats  of  tUi 
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a.ctIoii."  A  general  demnrrer  Interposed  to 
t:Iie  petition  was  OTermled,  whereupon  the 
defendants  answered,  denying  generally  all 
t:be  allegations  of  the  petition.  The  verdict 
was  for  the  plaintiff,  and  judgment  went 
accordingly.    The  defendant  brings  error. 

It  Is  first  contended  that  the  petition  falls 
1:o  state  -a  canse  of  action,  and  consequently 
tbat  the  court  erred  In  overruling  the  defend- 
ant's demurrer.    The  omissions  relied  upon 
&s  sustaining  this  contention  are:    (1)  That 
the  defendant  was  a  creditor  or  a  holder  of 
some  evidence  of  Indebtedness,  book  account, 
or  claim  against  the  plaintiff;    (2)  that  the 
tiefendant  assigned  or  transferred  its  claim 
for  the  purpose  of  avoiding  the  effect  of  the 
laws  of  the  state  of  Nebraska  concerning  ex- 
emptions;   (3)  that  the  said  claim  had  been 
assigned  to  Leudtke,  the  party  who  instituted 
the  proceedings  in  garnishment  in  Missouri, 
or  tbat  he  was  the  holder  thereof  or  bad 
any  Interest  therein;   (4)  that  the  Justice  of 
the   peace   before   whom   such   proceedings 
were  instituted  bad  Jurisdiction  of  the  sub- 
ject-matter. 

As  to  the  first,  It  seems  to  be  without  sub- 
stantial merit.  The  statute  covers  claims  of 
every  name  and  nature.  The  word  "claim" 
Is  defined  by  Webster  as:  "A  demand  made 
of  a  right  or  supposed  right;  calling  on 
another  for  something  due  or  supposed  to  be 
due,  as  a  claim  for  wages  or  services."  It 
Implies  that  the  right  is  in  dispute  and 
is  suggestive  of  contention,  litigation,  and 
something  left  for  future  determination. 
Prigg  T.  Penn,  41  V.  S.  (16  Pet)  539,  673, 
575,  10  L.  Ed-  lOeO.  Consequently,  the  alle- 
gation "tbat  the  defendant  herein  claimed  to 
have  an  account,"  etc.,  Is  equivalent  to  a 
charge  that  it  had  a  claim  of  some  nature 
against  the  plaintiff. 

As  to  the  second,  while  the  petition  does 
not  specifically  charge  the  defendant  with 
having  assigned  such  claim  for  the  purpose 
of  avoiding  the  effect  of  the  laws  of  the  state 
of  Nebrasba  concerning  exemptions,  it  does 
charge  that  such  assignment  was  made  for 
the  purpose  of  evading  the  laws  of  the  state 
of  Nebraska.  The  greater  Includes  the  less. 
If  the  defendant  desired  a  more  specific  state- 
ment In  this  regard,  the  remedy  was  by  mo- 
tion. 

As  to  the  third.  It  is  more  substantial,  and 
we  were  at  first  disposed  to  hold  it  was 
vital.  But  section  531e  of  this  act  is  as 
follows:  "In  any  proceeding,  civil  or  crimi- 
nal, growing  out  of  a  breach  of  sections 
one  or  two  of  this  act,  proof  of  the  institu- 
tion of  a  suit  or  service  of  garnishment 
summons  by  any  persons,  firm,  or  Individual, 
In  any  court  of  any  state  or  territory  other 
than  this  state,  or  in  this  state  to  seize  by 
process  of  garnishment  or  otherwise,  any 
of  the  wages  of  such  persons  as  defined  In 
section  one  of  this  act,  shall  be  deemed  prima 
facie  evidence  of  an  evasion  of  the  laws  of 
the  state  of  Nebraska  and  a  breach  of  the 


provisions  of  this  act  on  the  part  of  the  cred- 
itor or  resident  in  Nebraska  causing  the 
same  to  be  done."  The  preceding  section 
makes  it  unlawiW  for  any  person  or  per- 
sons to  aid,  assist,  abet,  or  counsel  a  viola- 
tion of  this  act  for  any  purpose  whatever. 
Taking  into  account  the  entire  act,  its  remedi- 
al character,  and  the  nature  of  the  trans- 
actions against  which  It  Is  leveled.  It  is 
thought  It  was  the  Intention  of  the  Legisla- 
ture to  make  the  acts  enumerated  in  sec- 
tion 531e  prima  facie  evidence  of  a  viola- 
tion of  the  statute  on  the  part  of  the  origi- 
nal creditor,  every  subsequent  bolder  of  the 
claim,  and  all  other  persons.  This  construc- 
tion Is  not  unreasonable,  and  Imposes  no 
great  hardship  upon  the  original  creditor  or 
a  subsequent  holder  of  the  claim.  Where  a 
disposition  of  the  claim  is  made  In  good  faith 
and  without  any  Intention  on  the  part  of 
the  creditor  to  evade  the  exemption  laws 
of  the  state,  those  facts  may  be  shown  to  re- 
but the  presumption  arising  under  the  stat- 
ute. This  construction  appears  to  have  been 
placed  upon  the  statute  early  In  its  history. 
See  Bishop  v.  Mlddleton,  43  Neb.  10,  61  N.  W. 
129,  26  L.  R.  A.  445.  It  Is  true  It  opens 
the  door  to  the  practice  of  imposition  upon 
creditors  and  the  holders  of  such  claims,  as 
it  enables  unauthorized  persons  to  do  certain 
acts  without  their  knowledge  and  consent, 
by  which  a  prima  facie  case  may  be  made 
against  them.  But  the  same  may  be  said 
of  the  presumption  often  said  to  arise  from 
the  recent  possession  of  stolen  property.  In 
defense  of  both  these  presumptions.  It  may 
be  said  experience  has  taught  that  the  gener- 
al good  resulting  from  their  indulgence  far 
outweighs  any  occasional  Individual  hard- 
ship. Adopting  this  construction,  it  was  not 
necessary  for  the  plaintiff  to  charge  that  the 
defendant  had  assigned  the  claim  to  Leudtke, 
or  that  bis  title  thereto  was  traceable  to  the 
defendant,  because  the  fact  that  suit  had 
been  instituted  thereon  in  another  state, 
whereby  the  exempt  wages  of  the  plaintiff 
had  been  seized,  raises  a  presumption  of  a 
violation  of  the  act,  and,  as  was  said  in  Bish- 
op V.  Mlddleton,  supra.  "It  is  not  neces- 
sary to  plead  what  the  law  presiunes." 

The  fourth  criticism,  namely,  that  the  pe- 
tition contains  no  allegation  that  the  Justice 
of  the  peace  in  Missouri  had  Jurisdiction, 
also  appears  to  be  unfounded.  The  petition 
shows  the  Institution  of  the  garnishment 
proceedings  In  another  state  whereby  the 
exempt  wages  of  the  plaintiff  were  seized. 
The  amount  of  the  claim  Is  within  the  Juris- 
diction of  a  Justice  of  the  peace  in  this  state, 
and.  In  the  absence  of  a  showing  to  the  con- 
trary, the  presumption  Is  that  is  was  also 
within  the  jurisdiction  of  the  Justice  of  the 
peace  of  Missouri.  In  short,  the  petition 
shows  tbat  the  very  acts  prohibited  by  the 
statute,  and  which,  when  established,  make 
a  prima  facie  case  against  the  defendant, 
were  done,  and  consequent  damages.  Tbat 
is  all  tbat  is  required. 
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The  plaintiff  offered  In  evidence  what  pnr- 
portB  to  be  a  transcript  of  the  proceedings 
had  before  the  juatlce  of  the  peace  In  Mla- 
Bourl  In  the  case  brought  against  him  there 
by  Leudtke.  The  certificate  of  the  Justice, 
In  due  form.  Is  attached  thereto,  which  Is 
followed  by  another  certificate,  which  Is 
as  follows:  "State  of  Missouri,  County  of 
Jackson— ss.:  I,  J.  h.  Phelps,  clerk  of  the 
county  court,  within  and  for  the  county  and 
state  aforesaid,  the  same  being  a  court  of 
record,  and  having  a  seal,  do  hereby  certify 
that  A.  J,  Llddll,  who  has  signed  the  fore- 
going Instrument,  was  at  the  date  thereof 
a  Justice  of  the  peace  within  and  for  Blue 
township.  In  the  county  of  Jackson,  and  duly 
commissioned  to  act  as  such,  and  that  I  am 
well  acquainted  with  his  handwriting,  and 
I  verily  believe  the  signature  thereto  to  be 
genuine.  In  witness  whereof  I  have  here- 
unto set  my  hand  and  affixed  the  seal  of  said 
court  at  Kansas  City.  Mo.  this  15th  day  of 
Jane,  1904.  [Seal.]  Jas.  L.  Phelps,  Clerk. 
F.  J.  Kast,  Deputy  Clerk."  The  defendant 
objected  to  the  reception  of  the  evidence  on 
the  ground  that  it  was  not  duly  authenticated. 
The  objection  was  overruled,  and  this  ruling 
was  assigned  as  error.  The  argument  upon 
this  assignment  Is  based  on  section  414,  Code 
Civ.  Proc.,  which  prescribes  the  manner  in 
which  Judgments  of  a  court  of  record  of  a 
sister  state  shall  be  authenticated.  But  the 
specific  provision  for  the  authentication  of  a 
Judgment  of  a  Justice  of  the  peace  of  another 
state  is  In  the  next  section.  Hence  the 
argument  upon  this  point  Is  beside  the  mark. 
The  authentication  appears  to  conform  sub- 
stantially to  the  latter  section  and  is  suffi- 
cient we  think. 

It  Is  also  claimed  that  the  transcript  is 
insufficient  to  show  the  institution  of  the 
garnishment  proceedings  before  the  Justice 
of  the  peace  in  Missouri,  because  the  service 
of  the  notice  in  garnishment  appears  to  have 
been  made  by  a  "deputy  constable"  who  ap- 
pears to  have  served  It  "by  declaring  to  the 
Chicago,  Burlington  &  Qulncy  Railway  Com- 
pany," plaintiff's  debtor,  that  it  was  sum- 
moned as  garnishee  in  said  proceeding. 
Section  631e  enumerates  the  act  which,  when 
proved,  shall  be  deemed  prima  facie  evi- 
dence of  a  violation  of  the  act  in  question. 
Among  those  acts  are  "proof  of  the  institu- 
tion of  a  suit,  or  service  of  garnishment  sum- 
mons, by  any  person,  firm  or  individual,  in 
any  court  of  any  state  or  territory,  other 
than  this  state."  There  the  distinction  Is 
made  between  the  institution  of  a  suit  and 
the  service  of  process.  Where  the  suit  is 
instituted,  and  where  by  process,  however 
defectively  served,  the  exempt  wages  are 
seized,  as  they  were  in  this  case,  the  pre- 
sumption of  a  violation  of  the  act  arises. 
It  would  be  a  travesty  on  Justice  to  permit 
a  party  to  invoke  the  aid  of  a  court  In 
another  state,  and  by  such  aid  seize  exempt 
wages,  and  then  come  in  and  defend  against 


a  violatloa  of  the  act  by  showing  Mime  Ir- 
regularity in  the  service  of  the  process  of 
the  foreign  court  The  suit  was  Inatttued 
before  the  Justice  of  the  peace.  It  was  ef- 
fective for  the  puriKtse  for  which  It  ^tvas  in- 
stituted. That  being  true,  proof  that  the 
suit  was  instituted  makes  a  prima  fade  case 
against  the  defendant.  The  defendant  of- 
fered no  testimony.  That  adduced  by  the 
plaintiff  Is  abundantly  sufficient  to  anatain 
the  verdict 

The  constltationallty  of  the  act  under 
which  this  suit  was  brought  is  vigoroasly 
assailed  by  the  defendant  It  was  thua  as- 
sailed in  Singer  v.  Fleming,  39  titb.  679,  5» 
N.  W.  226,  23  L.  R.  A.  210,  42  Am.  St.  Bepu 
613,  and  Bishop  v.  Mlddleton,  supra.  It  was 
upheld  in  the  former  In  an  extaaostlTe 
opinion  which  was  adhered  to  in  the  lattn. 
We  are  satisfied  with  the  conclusion  reached 
in  those  cases  and  regard  the  question  as 
settled.  The  act  has  been  in  operation  for 
more  than  16  years,  and,  while  it  haa  been 
characterized  as  harsh  and  oppressive,  yet 
no  case  has  come  under  oar  notice,  and  we 
doubt  if  one  can  be  foand,  where  any  person, 
innocent  of  an  intention  to  evade  the  law. 
has  suffered  from  its  provisions.  It  has 
proved  a  wise  and  salutary  piece  of  legisla- 
tion without  which  the  law  exonptlng  wages 
from  seizure  by  attachment  or  on  execntlMt 
would  afford  little  or  no  protection  to  a 
large  class  of  wage  earners. 

It  is  recommended  that  the  Judgment  of 
the  district  court  be  affirmed. 

DDFFIB  and  JACKSON,  CO.,  concnr. 

PER  CURIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  Judgment  of 
the  district  court  is  affirmed. 


MURPHT  et  aL  v.  WELLS-FARGO  &  Ca 
(Supreme  Court  of  Minnesota.    Sept  14,  190&» 

1.  Cabriebs  —  LiiirnNa   LiABiLrrr  —  Exeuf- 

TIONS. 

The  responsibility  of  a  common  carrier  for 
damage  to  shipments  intmsted  to  it  is  primaiilj 
that  expressed  in  the  common  law.  The  shipper 
may  Insist  upon  that  responaibiliCy,  or  he  our 
consent  to  its  limitation  when  he  haa  been  af- 
forded option  and  opportunity  of  contracdDg. 
either  in  accordance  with  the  common-law  rale, 
or  with  stipulated  change,  so  long  as  such  stipu- 
lation for  exemption  of  the  carrier  is  just  sod 
reasonable  in  the  eye  of  the  law.  Can  v.  Texas 
&  P.  R.  Co.,  24  Sup.  Ct  6C3,  194  U.  S.  427,  4S 
Ia  Ed.  1053.  followed. 

[Ed.   Note. — For  cases  In   point   see   voL  8. 
Cent  Dig.  Carriers,  H  637-646.  691.] 

2.  Saiib— Valuation  of  Shipmewt. 

In  this  case  the  shipper  signed  a  printed 
receipt  and  thereby  ain'eed,  inter  alia,  that  na 
express  company  should  not  be  held  liable  be- 
yond the  sum  of  $50,  at  which  snm  the  property 
shipped  was  valued.  The  freight  paid  for  the 
shipment  was  $330.  The  testimony  tended  to 
show  that  the  value  of  the  shipment  was  $2,000. 
There  was  no  affirmative  proof  that  the  exemp- 
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:toi)    waa  Jnat  and  reaaonable.    The  danss  it 
held  void. 

[lEJd.  Note. — ^For  caaea  in  point,  aee  toL  9, 
Gent.   Die   Oarriers,   If   663-667,  70&] 

3.   Appeal  —  RsTixw  —  BxoLDSion  or  Bti- 

Under  the  drcunstancea  of  thia  caae,  it  la 
»eU  not  to  have  been  error  in  the  trial  court 
to  have  refused  to  receire  the  contract  in  eri- 
denoe. 

(SyUabua  by  tlw  Court.) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty ;  William  Louis  Kelly,  Judge. 

Action  by  W.  H.  Murphy  and  F.  U  Graup- 
man,  as  partners  as  B.  Presley  &  Ca,  against 
'WellB-Fargo  ft  Co.  Verdict  for  plaintlflfs, 
and  from  an  order  denying  a  new  trial  de- 
fendant appeals.    Affirmed. 

Dayia,  Kellogg  ft  Severance,  Robert  B. 
Olds,  and  R.  L.  Kennedy,  for  api>ellant. 
Q«orge  O.  Stiles,  for  resi>ondenta. 

JA60ARD,  J.  This  was  an  appeal  from 
an  order  denying  a  motion  for  a  new  trial, 
made  by  the  defendant  and  appellant  The 
plaintifTs  and  respondents,  commission  mer- 
chants, brought  the  action  to  recover  dam- 
ages alleged  to  have  l>een  sustained  through 
tbe  failure  of  the  defendant  express  company 
to  transport  tSSO  cases  of  strawberries  within 
a  reasonable  time,  and  with  reasonable  and 
ordinary  care  for  the  protection  and  preser- 
vation of  strawberries  from  injury  and  dam- 
age by  heat  The  jury  returned  a  verdict 
for  plaintiflTa  In  tbe  sum  of  $500. 

The  principal  question  presented  by  the 
assignments  of  error  concerns  the  validity 
of  this  clause  of  the  receipt,  namely,  "nor  In 
any  event  shall  said  company  be  held  liable 
beyond  the  sum  of  fifty  dollars,  at  not  ex- 
ceeding which  stun  said  property  is  hereby 
valued."  The  original  common-law  rule  im- 
posing upon  tbe  carrier  the  Uabilty  of  an 
Insurer  and  prohibiting  contracts  against 
negligence  was  based  on  the  public  character 
of  the  carrier's  duties,  the  inequality  in  the 
footing  of  the  carrier  and  shipper,  and  tbe  pos- 
sibilities of  collusion  between  the  carrier  and 
a  wrongdoer.  Tbe  principle  was  to  protect  tbe 
public.  As  methods  and  conditions  of  trans- 
portation changed,  the  very  reason  of  the 
rule  necessitated  its  alteration  so  as  to  per- 
mit certain  modifications,  by  contract  of 
the  common-law  rule  for  the  mutual  advant- 
age of  both  the  carrier  and  the  public.  Alatr 
T.  N.  P.  Ry.  Co.,  B8  Minn.  160,  84  N.  W. 
1072,  19  Ll  R.  A.  764,  39  Am.  St  Rep.  688; 
Douglas  V.  T.  R.  Co.,  62  Minn.  288,  64  N.  W. 
899;  CMalley  v.  O.  N.  Ry.  Co.,  86  Minn. 
380,  90  N.  W.  974;  St  L.,  M.  ft  S.  R.  Ry.  v. 
Lesser,  46  Ark.  236;  St  Lt,  M.  ft  S.  R.  Ry. 
V.  Weakly.  50  Ark.  807.  8  S.  W.  134,  7  Am. 
St  R^.  104;  Railway  Co.  v.  Spann,  67  Ark. 
127.  21  S.  W.  914;  L.  R.,  M.  R.  ft  T.  R.  R. 
V.  Harper.  44  Ark.  208;  L.  R.,  M.  R.  ft  T. 
R.  R.  V.  Talbot,  89  Ark.  523;  Pacific  Express 
Co.  V.  Wallace,  60  Ark.  100.  29  S.  W.  82; 
Railway  y.  Cravens,  67  Ark.  112,  20  S.  W. 


803,  18  L.  R.  A  527,  88  Am.  ^St  Hep.  230, 
And  see  James  Quirk  Milling  Co.  v.  Minne- 
apolis ft  St  L.  R.  Co.  (Minn.)  107  N.  W.  742. 
The  present  view  of  the  law  is  well  stated 
by  Mr.  Justice  McKenna  in  Cau  t.  Texas 
ft  Pac.  B.  Co.,  194  C.  S.  427,  481,  24  Sup. 
Ct  668,  664,  48  li.  Ed.  1053,  as  follows: 
"Primarily  the  carrier's  responsibility  Is  that 
expressed  In  the  common  law,  and  the  ship- 
per may  Insist  upon  the  responsibility.  But 
he  may  consent  to  a  limitation  of  it  and  this 
Is  the  'option  and  opportunity'  which  Is  of- 
fered to  him.  What  other  can  t>e  necessary?- 
There  can  be  no  limitation  of  liability  with- 
out the  assent  of  the  shipper,  and  there  can 
be  no  stipulation  for  any  exemption  by  a 
carrier  which  is  not  just  and  reasonable  In 
the  eye  of  the  law."  In  the  case  at  bar 
four  rates  were  available  to  the  shipper: 
A  merchandise  open  rate,  a  strawberry  spe- 
cial rate,  a  stated  value  rate,  and  a  car  load 
rate.  An  agent  of  defendant  was,  by  the 
dexterity  of  counsel  for  plalntiflFs,  confused 
as  to  his  testimony  on  this  point  Constru- 
ing the  evidence  as  a  whole,  however,  we  are 
of  opinion  that  for  present  purposes  the  ship- 
per was  given  sufficient  "option  and  opportun- 
ity" to  select  one  of  these  different  rates.  The 
question  then  arif^es  whether  the  stipulation 
-for  the  limitation  of  the  liability  of  the  car- 
rier was  just  and  reasonable  in  the  eye  of 
the  law.  The  shipper  was  given  the  stand- 
ard form  of  receipt,  in  which  tbe  value  was 
fixed  at  $50.  He  did  not  by  his  own  act  in- 
dependently determine  that  sum  as  the  actual 
value  of  what  he  shipped.  On  the  contrary, 
while  he  thus  assented  to  a  valuation  of 
$50,  he  agreed  to  pay,  and  paid,  $330  in 
freight  There  was  abundant  testimony  that 
the  car  contained  560  cases  of  berries,  that, 
If  In  good  condition  when  delivered,  were 
worth  at  least  $3.75  per  case,  or  about  $2,000-. 
In  the  absence  of  affirmative  proof,  we  are 
unable  to  see  bow  It  could  be  maintained 
that  the  rate  charged  or  the  exemption  pro- 
vided for  was  necessarily  just  and  reason- 
able in  the  eye  of  the  law.  No  such  proof 
was  ofTered.  The  conclusion  follows  that 
this  clause  of  the  contract  was  not  valid. 

2.  Essentially  upon  this  reasoning  the  court 
excluded  the  entire  contract  from  evidence. 
It  is  argued  with  great  earnestness  that, 
even  If  this  clause  were  invalid,  the  court 
should  have  admitted  the  bill  of  lading  or 
receipt  in  evidence,  and  should  have  instruct- 
ed the  jury  to  consider  It  in  connection  with 
the  other  and  valid  provisions  and  the  testi- 
mony relevant  to  them.  It  may  be  conceded 
that  where  an  agreement  founded  on  a  legal 
consideration  contains  several  promises,  and 
some  one  of  them  Is  illegal,  tbe  promise,  so 
far  as  it  may  be  separated  from  the  illegal, 
may  be  valid.  9  Cye.  564;  18  Am.  ft  Eng. 
Enc.  of  Law  (2d  Ed.)  990.  The  question  then 
remains  whether  the  provisions  of  the  receipt 
or  bill  of  lading,  other  than  the  one  which 
has  been  held  Invalid,  entitled  It  to  admis- 
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skm  In  evidence,  in  connection  wltta  proper 
instmctlonB  by  the  court  We  are  of  opinion 
that  they  did  not  For  example,  there  was 
a  proTisIon  tliat  there  should  be  no  recovery 
for  damages  unless  It  resulted  from  the 
fraud  or  gross  negligence  of  the  company. 
The  same  receipt  contained  another  provision 
which  provided  for  no  req;x>nslblllty  if  ordi- 
nary care  and  diligence  was  exercised  ea. 
route.  The  court  charged  ttiat  there  could  be 
no  recovery,  if  in  the  transportation  of  tlie 
berries,  the  carrier  "used  ordinary  care,  wliich 
means  reasonable  care,  to  preserve  them." 
No  assignment  of  error  is  addressed  to  this 
charge.  On  this  account  therefore,  tlie  de- 
fendant has  no  ground  of  complaint 

Another  provision  of  the  contract  exone- 
ated  the  carrier  unless  written  claim  for 
damages  was  made  to  it  within  90  days 
from  the  date  of  the  receipt  This  is  a  new 
Issue,  apparently  raised  for  the  first  time  in 
this  court  It  does  not  expressly  appear  in 
the  pleadings,  nor  to  liave  been  presented  to 
the  trial  court  by  motion,  or  otherwise.  It 
is  not  covered  by  the  assignments  of  error 
except  as  it  is  Involved  in  the  assignment  di- 
rected to  the  failure  to  receive  the  receipt  or 
bill  of  lading  In  evidence.  It  must  therefore 
be  regarded  as  waived,  Its  final  effect  more- 
over, would  have  barred  recovery  as  a  matter 
of  law;  the  purpose  of  submitting  ft  to  the 
Jury  is  not  apparent 

The  provision  of  the  contract  "that  the  car- 
rier Is  not  responsible  for  the  condition  of 
berries  on  arrival  at  destination,  if  ordinary 
care  and  diligence  is  exercised  in  keeping 
the  ice  bunkers  supplied  with  Ice  en  route," 
does  not  fall  within  the  principle  that  bills 
of  lading  exempting  carriers  from  liability 
after  arrival  at  the  destination  are  valid. 
As  to  none  of  these  or  the  other  clauses  upon 
which  the  argument  of  counsel  for  defendant 
ia  based  was  the  court  requested  to  Instruct 
the  Jury.  No  specific  assignment  of  error  is 
directed  to  the  failure  of  the  court  to  In- 
struct the  Jury  with  respect  to  them.  No 
motion  made  during  the  course  of  trial  raises 
any  question  as  to  the  legal  effect  of  these 
various  clauses.  The  Jury  seems  to  have  had 
an  admitted  copy  of  the  contract  and  re- 
ceipt before  them,  which  was  attached  to  the 
amended  answer  of  the  defendant  and  which 
went  with  the  pleadings  for  their  use.  Un- 
der these  circumstances,  there  was  no  revers- 
ible error  In  the  ruling  of  the  trial  court 
excluding  the  bill  of  lading  or  receipt 

Order  affirmed. 


PEOPLE  V.  SMITH  et  al. 

(Supreme  Court  of  Michigan.    Sept  20,  1906.) 

1.  irtoxioatino  liq0ors  —  violation  0» 
Sunday  Law— Information— Sufficienct. 
An  Information  alleging  that  accused  was 
a  proprietor  of  a  saloon:  that  on  Sunday,  a  day 
when  by  AcU  1887,  p.  1707,  No.  313,  the  saloon 
was  required  to  be  closed,  the  curtains,  screens, 


etc.,  ofastmctlng  the  view  of  the  b*T  froo  ta* 
sidewall^,  street  and  alley,  in  front  and  tl  -i; 
side  of  the  saloon,  were  not  removed,  bat  ^a 
accused  obstructed  the  view  of  the  Imx  from  tit 
street  and  alley  in  front  of  and  at  the  side  of  lit 
saloon,  by  not  removing  the  cnrtains,  ■ciwa' 
etc,  cnargea  the  offense  in  the  langoace  of  u> 
statute,  and  is  suffldent 

[EJd.  Note. — For  caaes  in  point,   see  vol  S 
Cmt  Dig.  Intoxicating  Liquors,  |  2S3.] 

2.  Samb— INSTBUOTIONB— REQmsrra — BxrE&tL 
OF  Reqcesis  Covebkd  BT  LMBTSOCnOSi 
GlVBN. 

An  Instmction  on  a  trial  of  a  saloon  kope 
for  obstructing  the  view  of  the  bar  of  his  «ai«t 
by  failing  to  remove  the  curtains,  etc.,  ofastrj;:- 
ing  the  view,  as  required  by  Acts  18S7.  p.  ITVC. 
No.  313,  that  one  of  the  regulations  is  thit  i 
saloon  keeper  shall  on  Sunday  so  open  l- 
his  saloon  that  the  public  passing  along  ti» 
sidewalk  sliall  have  an  open  Tiew  of  the  bar: 
that  the  law  requires  that  curtains,  etc  ob- 
structing such  be  removed  entirely,  and  t&i: 
if  the  curtains,  etc,  are  so  removed  that  a  per 
son  can  have  an  open  view  as  much  as  he  evui 
have  If  the  same  were  entirely  removed,  the  law 
is  complied  with— covers  a  requested  instnv^ 
tlon  that  If  the  curtains,  etc,  which  obst^lct^i 
the  view  of  the  bar  were  so  removed  as  to  p  n 
an  open  view  tliereof,  accused  most  be  acqainei 
8.  CaniinAi,  Law— Abguicknt  or  Ooixaau^ 

iNSTRUCnONB. 

Where,  In  a  criminal  case,  the  ooonael  f« 
accused  stated  tliat  the  jury  were  not  bonnd  o 
find  a  verdict  in  accordance  with  their  view  ac 
the  evidence  and  of  the  law,  but  that  if  the; 
saw  tic  they  were  justified  in  reuderins  a  verditi 
in  defiance  of  the  evidence  and  the  law.  an  i> 
strnctlon  requiring  the  jury  to  find  aceording  a 
the  evidence  and  to  follow  tlie  instmctiooa  ta 
to  the  law,  and  stating  that  if  they  dia^^l^i- 
ed  the  evidence  and  the  law  they  wonld  be  lublf 
to  a  prosecution  for  perjury,  was  not  erroneou 

[Ed.  Note. — For  cases  in  point,  see  toL  li 
Cent  Dig.  Crimmal  Law,  U  1798-180a] 

Exceptions  from  Circuit  Court,  Maskegoc 
County;  Fred  J.  Russell,  Judge. 

Andrew  Smith  and  another  were  convict- 
3d  of  a  violation  of  the  liquM'  law,  and  the; 
bring  exceptions.     Affirmed. 

Argued  before  McALVAY,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKEFs 
JJ. 

George  S.  Lovelace,  Pros.  Attj.,  and 
Charles  B.  Cross,  Asst  Pros.  Atty.,  for  thj 
People.  F.  W.  Cook  and  W.  J.  Turner,  fttr 
defendants. 

McALVAT.  X  Resp<mdentB  were  con- 
victed in  Muskegon  circuit  court  for  a 
claimed  violation  of  section  5409  (Comp^ 
Laws  1897)  of  the  liquor  law,  upon  an  in- 
formation charging  "that  they  were  pr<vri^ 
tors  of  and  kept  a  saloon  where  intoxicating 
liquors  were  sold  at  retail;  •  •  •  that 
on  the  eth  day  of  August  A.  D.  1906,  tbe 
same  being  the  first  day  of  the  week,  com- 
monly called  Sunday,  and  a  day  and  tine 
when,  by  the  provision  of  Act  No.  313  [page 
1707],  Laws  1887,  said  saloon  was  required  to 
be  closed,  all  the  curtains,  screens,  partitiona 
and  other  things  that  oI>structed  the  view 
from  tbe  sidewalk  and  street  and  alley  hi 
front  and  at  the  side  of  the  building  In  whicb 
said  saloon  was,  of  the  bar  and  place  ia 
said  room  where  said  liquors  were  sold  and 
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ipt  for  sale,  were  not  removed.  Bnt,  on  tbe 
intrary  thereof,  the  said  Andrew  Smith 
id  Joseph  Hammerschmidt  did  then  and 
lere  as  aforesaid  obstruct  the  view  from 
dd  sidewalk,  street  and  alley  in  front  and 
:  the  side  of  the  building  in  which  said  bar 
id  place  where  liquors  were  sold  were,  by 
>t  removing  said  curtains,  screens,  partl- 
ons  and  other  things  which  then  and  there 
>structed  the  view  from  the  sidewalk, 
Tcet  and  alley  in  front  of  and  at  the  side 
r  the  bnildlng  in  which  said  saloon  was 
len  situated.  •  •  •  Contrary,"  etc. 
Reversal  is  asked  on  several  grounds, 
be  important  questions  raised  by  assign- 
tents  of  error  relate  to  the  refusal  of  the 
rart  on  the  motion  of  respondent  to  quash 
le  information,  to  the  refusal  to  give  a  re- 
oest  to  charge,  and  to  certain  portions  of 
le  charge  of  tixe  court  The  objection  to 
le  Information  is  that,  being  In  tlie  language 
t  the  statute,  It  charges  every  offense 
numerated  in  the  section;  that  it  contained 
o  specific  allegations  of  the  kind  and  nature 
C  the  obstructions  complained  of.  This 
nestion  was  before  this  court  in  the  case  of 
'eople  V.  Kennedy,  106  Mich.  75,  62  N.  W. 
021.  The  information  In  that  case  was  in 
''ords  precisely  the  same  as  in  the  case  at 
ar.  Justice  Montgomery,  speaking  for  the 
ourt.  said:  "It  is  very  clear  that  the  In- 
ormatlon  charges  that  the  curtains,  screens, 
artitions,  and  other  things  that  obstructed 
he  view  of  the  bar  and  place  in  said  room 
irbere  said  liquors  were  sold  and  kept  for 
ale  were  not  removed.  We  think  that  it  is 
Iso  clear  that  It  sufficiently  charges  tliat 
be  respondent  was  responsible  for  their  not 
>elng  removed,  as  he  under  the  law,  being 
:eeper  of  the  place,  must  have  been."  Upon 
be  question  of  the  sufficiency  of  the  In- 
ormatlon  tbat  case  controls  the  case  at 
>ar. 

Respondents'  request  to  charge,  which 
vas  refused,  was  as  follows:  "If  the  Jury 
Ind  from  the  evidence  In  the  case  that  the 
)Iinds,  curtains,  screens,  partitions,  and 
>ther  things  wUch  would  obstruct  the  view 
vere  so  removed  as  to  give  a  free,  fair,  and 
>pen  view  of  the  bar  and  places  In  the  room 
There  liquors  were  usually  sold  or  kept  for 
;ale  on  the  day  in  question,  they  must  ac- 
lult  the  defendant"  The  court  In  his 
charge  relative  to  the  subject-matter  of  this 
request  said:  "One  of  these  regulations  is 
tbat  they  shall  not  open  their  saloon'  on 
Sunday,  and  that  they  shall  open  up  that 
saloon  so  that  the  public  and  those  that  pass 
along  the  sidewalk  and  in  the  street  shall 
bave  a  free,  fair,  open  view  of  the  bar  where 
the  liquors  are  sold  and  the  room  of  the 
sialoon  where  the  liquors  are  sold.  •  *  * 
As  I  say,  reach  a  fair,  honest  verdict  and 
the  test  Is  whether  these  parties  had  remov- 
ed these  screens.  The  law  requires  that 
they  be  removed  entirely;  but  our  courts 
have  held  that  If  they  are  so  removed  that 
a  person  could  have  a  free,  fair,  open  view 
as  much  as  they  could  have  if  they  were 
108N.W.- 


entirely  removed  as  a  -peraoa  passes  along 
the  street  or  along  the  sidewalk,  It  Is  a  com- 
pliance with  the  law,  otherwise  not  That 
is  the  test  *  *  *  It  is  tor  you  to  say 
whether  on  the  6th  day  of  August  last  these 
defendants  removed  their  screens  and  parti- 
tions so  that  the  public  when  they  were 
passing  along  this  sidewalk  or  passing  along 
the  streets  would  have  a  free,  fair,  open 
view  of  that  saloon  and  the  place  where  the 
liquors  were  sold,  as  they  would  have  if 
every  screen  within  that  building  had  been 
removed,  every  screen  and  every  obstruc- 
tion had  been  removed.  •  *  *  That  Is  the 
point  we  are  trying  to  try.  As  I  say,  there  is 
no  strained  construction.  Nobody  will  find 
fault  with  you,  gentlemen,  in  exercising  your 
Judgment  on  the  evldoice  that  Is  given  you 
here  in  court  controlled  by  the  law  as  given 
you  In  court  •  *  •  The  question  Is  the 
facts,  whether  they  removed  those  screens 
as  the  law  contemplates.  If  they  did  so, 
they  are  Justified.  They  are  in  a  legitimate 
business.  If  they  did  not,  they  are  guilty." 
The  court  further  charged,  to  which  charge 
no  exception  is  taken:  "You  have  beard 
the  facts,  and  it  is  for  yon  to  say  whether 
by  having  this  small  place  here  20  inches 
wide,  and  as  long  as  the  evidence  shows 
it  to  l>e,  is  such  an  opening  as  the  law  re- 
quires, and  the  screens  bave  been  removed 
as  they  ought  to  be  removed."  We  think 
the  cliarge  of  the  court  covered  the  request 
The  attention  of  the  Jury  was  directed  to 
the  fact  that  the  law  requested  an  unob- 
structed view  of  the  bar  wtiere  the  liquors 
were  sold  and  sncfa  part  of  the  saloon  or 
room  where  the  liquors  were  sold.  Tbis 
we  think  is  a  fair  Interpretation  of  the 
charge.  People  v.  Locy,  124  Mich.  180,  82 
N.  W.  826. 

Another  portion  of  the  charge,  which  re- 
lates to  the  duties  of  Jurors,  In  criminal 
cases,  to  find  according  to  the  evidence  and 
to  follow  the  instructions  of  the  court  as  to 
the  law  of  the  case.  Is  alleged  as  erroneous. 
Hie  court  in  denying  the  motlcMi  for  a  new 
trial,  which  among  other  things  claimed  that 
this  portion  of  the  charge  was  erroneous, 
gives  his  reasons  for  instructing  the  Jury 
upon  this  matter,  as  follows:  "The  language 
complained  of  was  Justified  by  the  argument 
of  counsel  for  defendant  to  the  Jury  in  wtiich 
the  claim  liad  been  made  tbat  the  Jury  was 
not  bound  to  find  a  verdict  in  accordance 
with  their  view  of  the  evidence  and  of  the 
law;  bnt  tliat,  if  they  saw  fit,  they  were 
Justified  in  rendering  a  verdict  In  defiance 
of  the  evidence  and  the  law."  The  part  of 
the  charge  objected  to  is  as  follows:  "Now 
in  this  case,  gentlemen.  In  the  heat  of  argu- 
ment you  have  been  told.  In  substance,  that 
you  are  not  required  to  render  a  verdict  In 
conflict  with  your  consciences,  notwith- 
standing tbe  law  or  the  facts  in  the  case. 
That  Is  not  the  rule,  gentlemen;  that  Is  not 
the  law.  It  has  never  been  the  law,  and  if 
yon,  gentlemen,  should  take  that  conrs*. 
and  ft  should  become  known,  you  would  be 
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liable  to  prosecntlon  for  perjnry.  Bvety  one 
of  yon  tbat  rendeni  a  verdict  upon  that 
basis  would  be  guilty  of  tbe  crime  of  per- 
jury, because  of  the  fact  tbat  yon  did  not 
follow  your  oaths.  I  say  that  It  to  not  the 
rule  at  all.  Ton,  graitlemen,  have  sworn 
that  yon  would  decide  this  case  npon  tiie 
evidence  given  you  here  from  the  witness 
stand  and  upon  the  laws  of  this  state.  Now 
you  haven't  any  right  to  say  tbat  this  law 
ought  not  to  be  enforced.  We  may  not  all 
agree  with  the  rule  that  It  should  be  strict- 
ly adhered  to,  we  may  not  all  feel  that  way; 
but  the  law  Is  on  the  statute  book,  and  It  la 
not  for  you,  nor  Is  It  not  for  the  court,  to  say 
as  to  whether  that  law  should  be  enforced. 
And  If  a  Juror  cannot  render  a  verdict  for 
the  enforcement  of  a  law  of  that  kind  he 
ought  to  say  so  when  he  Is  selected  as  a 
Juror,  so  that  he  will  not  be  required  to 
violate  his  oath,  because,  as  I  say,  you 
haven't  any  right  to  say  I  will  render  a 
verdict,  notwithstanding  the  fact  that  the 
evidence  shows  one  thing  and  the  law  may 
be  one  way,  my  Judgment  Is  the  other.  You 
haven't  any  right  to  do  that  and  If  you  do 
that  yon  are  guilty  of  the  crime  of  perjury, 
and  I  am  surprised,  and  1  can  only  say  that 
it  is  because  of  the  heat  of  the  argument 
probably  that  such  a  statement  was  sub- 
mitted to  you;  gentlemen.  That  Is  not  the 
rule,  and  you  ought  not  to  follow.  It  is  true 
that  you  are  not  to  give  any  strained  con- 
structltm  to  this  statute.  You  are  not  to 
give  any  strained  construction  to  the  evi- 
dence." It  is  the  duty  of  the  Jury  to  follow 
the  instructions  of  the  court  as  given  npon 
the  law  in  criminal  cases.  Hamilton  v. 
People,  29  Mich.  176;  People  v.  Mortimer, 
48  Mich.  87,  11  N.  W.  776;  People  v.  Gardner 
(Mich.)  106  N.  W.  S41.  We  think  that  the 
remarks  of  the  court  were  Justified.  There 
was  nothing  in  the  nature  of  coercion  or 
threat  of  prosecution  of  the  Jurors,  but  it 
was  a  warranted  and  true  statement  of  the 
duties  of  Jurors  and  a  reminder  of  the  obliga- 
tion of  their  oaths.  In  his  treatment  of  the 
counsel  who  used  this  argument  the  trial 
Judge  was  remarkably  considerate.  The 
claims  advanced  by  counsel  were  unwar- 
ranted, and  to  carry  out  his  contentions 
would  be  subversive  of  the  admlnlstratiCHi 
of  Justice. 

From  an  examination  of  tbe  record  we 
find  npon  the  admission  or  exclusion  of  evi- 
dence no  error  committed  In  the  ruling  of 
the  court  to  which  our  attention  is  called. 

The  conviction  is  aflBrmed. 


HOYT  ▼.  OARIiOOE. 

(Supreme  Court  of  Michigan.    Sept  20,  1006.) 
EioHWATS  —  Fbightenino  Horbx  — •  Action 

rOB   iNJtTBIES— VABIANCK. 

Under  a  declaration  for  Injuries  alle^ng 
that  plaintlfTs  horse,  while  being  driven  in  a 
public  highway,  was  frightened  by  the  noise 
created  by   a  great  quantity   of  steam   forced 


through  an  exhaust  pipe  wltidi  extended  b^ 
the  h&hway,  evidence  was  inadmlasible  to  ihe« 
that  the  horse  was  frightened  by  tbe  noiae  fns 
a  gasoline  engine  exhaust  pipe  extendinc  iaa 
the  highway,  and  that  there  waa  no  Btcam  eject- 
ed through  the  pipe. 

Error  to  Circuit  Court  Uvingston  Coanty; 
Steams  F.  Smith,  Judge. 

Action  by  William  N.  Hoyt  against  Edwud 
Garlock.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  brings  error.  ReTersed,  aaS 
new  trial  ordered. 

Argued  before  GARPENTEIt,  C  J.,  aad 
McAIiVAY.  GRANT,  BLAIR,  and  MOORi; 
JJ. 

Shields  &  Shields,  for  appellant  vmiia  U 
Lyons  and  Louis  B.  Hewlett  for  api^lee. 

MOORB,  J.  This  case  was  commenced  ii 
Justice  court  It  was  appealed  to  tbe  drcoit 
court  where  it  was  tried  by  a  jury,  and  i 
small  verdict  rendered  in  favor  of  tbe  plaia- 
tifl.  The  case  is  brought  hwe  by  writ  <tf 
error. 

There  are  a  great  many  assIgnmentB  U 
error,  but  we  deem  it  necessary  to  discus 
but  one.  The  declaration  waa  in  writlnc. 
Omitting  Its  formal  parts  it  reads:  "Whik 
the  said  plaintiff  was  lawfully  passing  akng 
over  and  upon  a  public  highway  •  •  • 
with  a  horse  of  ordinary  gentleness,  and  im- 
der  the  control  of  the  said  plaintiff,  and 
hitched  to  a  velilcle  in  which  the  said  plabi- 
tlff  was  riding,  and  while  so  riding  aod 
driving,  and  while  tbe  said  horse  was  nndw 
the  control  of  the  said  plaintiff,  and  while  be 
was  without  negligence  or  undue  care  of  any 
kind  or  description,  the  defendant  wrong- 
fully, carelessly,  recklessly,  and  negligentiT 
ejected  and  forced  and  emitted  great  quanti- 
ties of  steam  through  an  exhaust  pipe  which 
extended  from  the  buildings  of  the  said  de- 
fendant in  the  highway  which  plaintiff  wu 
passing  and  permitted  steam  to  be  forced 
through  pipes  extending  from  tbe  bnlldii^ 
of  the  said  defendant  in  the  highway  afore- 
said, and  while  the  plaintiff  was  passing  tbe 
said  highway  opposite  or  nearly  oppoaite  tbe 
said  building,  the  said  defendant  wrong- 
fully, carelessly,  re<^le8Sly,  and  negligently 
started  machinery  In  tbe  said  building  whlct 
permitted  and  forced  steam  tlirough  pipes 
extending  in  the  highway  upon  which  tbe 
said  plaintiff  was  at  the  time  passing,  with- 
out in  any  manner  giving  the  plaintiff  no- 
tice that  he  was  about  to  force  steam  in  this 
manner  In  tbe  highway  or  without  comins 
personally  or  sending  his  servants  in  the 
highway  for  the  purpose  of  notifying  plain- 
tiff of  the  danger  which  he  encountered 
because  of  the  said  steam,  and  without  in  an; 
manner  assisting  in  driving  his  horae  through 
the  highway  opposite  the  building  from 
which  the  said  steam  was  Iieing  emitted,  and 
without  having  the  machinery  wlilch  he  wu 
so  operating  and  starting  in  view  of  people 
passing  along  over  and  upon  said  hlghwa;, 
and  in  such  a  position  that  tbe  plaintiff  could 
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and  know  tbat  machinery  was  being  op- 
erated or  waa  about  to  be  operated  near  the 
said    highway;    and  that  while  so  passing 
as  aforesaid,  the  said  defendant  wrongfully, 
reckleflsly,  carelessly,   and  negligently  per- 
mitted the  said  madiinery  to  be  operated  and 
permitted  the  said  steam  to  pass  through 
pipes  extending  In  the  highway  in  such  a 
manner  as  to  produce  loud  and  unusual  nol»' 
ea  calculated  to  frighten  horses  of  ordinary 
gentleness;    and  the  plaintiff  avers  that  by 
the  said  wrongful  and  negligent  acts  of  the 
said  defendant  In  operating  the  said  machin- 
ery adjacent  to  and  within  the  said  lilgh- 
way,  and  in  permitting  great  quantities  of 
steam  to  be  forced  tlirough  the  said  pipes 
in  the  highway  and  towards  the  plaintiCTs 
horse,  and  In  haying  the  view  to  the  said 
machinery    from    the    highway    wholly    ob- 
structed and  In  operating  the  same  In  the 
manner  aforesaid  and  causing  the  same  to 
make  the  loud  and  unusual  noises  tbat  the 
said  horse  of  the  sald.plalntlfT  was  frightened 
and  became  unmanageable."  etc. 

Before  putting  In  any  proof  counsel  for 
plaintiff  made  an  opening  statemoit  of  the 
plaintiff's  claim  from  which  ill  appeared 
plaintiff  claimed  bis  horse  was  frightened 
while  being  driven  in  the  highway,  because 
"Mr.  Garlocic  placed  a  gasoline  engine  on  the 
premises  close  to  bis  bams,  and  about  a  foot 
from  the  road  fence,  and  covered  It  over  with 
a  building  so  that  it  was  entirely  hidden  from 
passersby,  and  ran  the  exhaust  pipe  to  the 
gaBollne  engine  out  through  the  building  and 
oat  through  the  fence  and  about  a  foot  into 
the  highway,"  and  when  plaintiff  was  pass- 
ing "suddenly  this  gasoline  engine  through 
the  exhaust  pipe,  gave  a  chuck,  very  loud, 
and  it  frightened  Mr.  Hoyt's  horse.  It  jump- 
ed to  one  side.  Then  the  engine  gave  another 
cfandc  and  another,  and  at  tliat  time  the 
horse  became  unmanageable,  ran  away,  broke 
his  cart  to  pieces,  and  did  considerable  damage 
to  Mr.  Hoyt"  When  proof  waa  offered  to 
sustain  this  claim  of  counsel,  objection  was 
made  to  its  reception  because  the  proof  was 
inconsistent  with  the  averments  of  the  dec- 
laration. The  motion  was  overruled,  and 
plaintiff  was  permitted  to  testify  that  "the 
horse  got  scared  at  the  noise  produced  by 
his  engine.  I  heard  the  noise,  it  came  from 
the  exhaust  pipe  projecting  into  the  high- 
way through  the  building,  and  through  the 
fence,  I  should  judge,  about  a  foot." 

On  the  cross-examination  the  plaintiff  tesl- 
fied  among  other  things:  "I  waa  looking  In 
the  direction  of  the  exhaust  pipe  that  day, 
and  I  saw  it  after  the  runaway  when  I  came 
along  back.  It  had  a  cast  iron  muffler  on  the 
end  which  was  supposed  to  muffle  the  sound, 
but  It  didn't  seem  to  stop  It  though.  There 
was  no  vast  cloud  of  steam  blowing  out  of 
there.  I  did  not  see  anything  of  that  kind 
at  all.  *  *  *  I  don't  claim  tliat  I  saw 
any  cloud  of  steam,  or  anything,  coming  out 
of  there  at  all,  and  I  don't  claim  the  horse 


saw  anything  of  that  kind,  and  there  wasnt 
anyttiing  of  that  khid  to  see,  and  I  did  not 
smell  any  gas,  or  anything  of  that  kind  along 
there  while  I  was  in  the  buggy." 

It  has  long  been  settled  In  this  court  that 
the  evidence  offered  must  correspond  wltli, 
and  support,  the  material  and  necessary  aver- 
ments in  the  declaration.  Lull  v.  Davis,  1 
Mich.  77.  See,  also,  Batterson  v.  Hallway 
Company,  49  Mich.  184,  13  N.  W.  608;  In 
re  Hatheway's  Appeal,  42  Mich.  112,  17 
N.  W.  718;  Parker  v.  Armstrong  et  al.,  55 
Mich.  176,  20  N.  W.  892;  Thurstin  v.  Luce, 
61  Mich.  292,  28  N.  W.  103;  Wilkinson  v. 
Detroit  Steel  &  Spring  Works,  73  Mich.  405, 
41  N.  W.  490;  Cowan  v.  R.alhvay  Co.,  84 
Mich.  583,  48  N.  W.  166;  Mitchell  v.  Prange, 
110  Mich.  78,  67  N.  W.  1090,  34  U  R.  A. 
182,  64  Am.  St  Rep.  829.  It  is  evident  the 
statement  of  counsel  and  the  proof  which 
the  court  permitted,  made  a  different  case 
than  the  one  averred  in  the  declaration. 

Judgment  la  reversed,  and  new  trial  or- 
dered. 


WOOD  r.  8CH0OLCRAPT  et  al, 
(Supreme  Court  of  Michigan.    Sept  20,  1906.) 

1.  TBUSTS— VOLUHTABT     CONVIYAHCBS  —  LlA- 

BiLmr  OT  Trustee. 

Complainant  and  defendant  owned  land  in 
common.  Complainant,  for  convenience,  quit- 
claimed his  interest  to  defendant,  who  contract- 
ed for  the  sale  of  the  same  to  a  third  person,  and 
aaaigned  the  contract  to  a  creditor  of  complain- 
ant, and  the  creditor  assigned  it  to  the  complain- 
aot.  Held,  that  defendant  held  the  legal  title 
of  complainant's  intereRt  in  trust  for  the  benefit 
of  the  third  person  and  for  the  security  of  com- 
plainant for  the  purchase  price,  and  it  was  a 
breach  of  trust  to  sell  or  mortgage  the  land  and 
appropriate  the  proceeds  to  his  own  purposes, 
and  thereby  destroy  the  secmrlty  for  the  pur- 
chase price. 

[Ed.   Note. — For  cases  In  point,  see  voL  47, 
Cent.  Dig.  TruBta,  {{  45,  46.] 

2.  Saue— Manaoeuxitt  of  Trust  Pbopertt. 

Complainant  and  defendant  owned  land  in 
common,  and  complainant,  for  convenience,  quit- 
claimed his  interest  to  defendant,  who  contracted 
to  sell  it  to  a  third  person.  Defendant  and  the 
third  person  platted  the  property,  bnilt  bouses 
thereon,  mortgaged  It,  and  sold  portions  of  it. 
Beld,  that  defendant  as  trustee  fOr  complain- 
ant had  no  right  to  subject  complainant 
to  the  dangers  of  such  speculation  by  selling 
or  pledging  the  property,  and  such  transactions 
could  not  be  the  subject  of  an  accounting 
against  complainant  in  a  suit  by  him  for  the 
purchase  price. 

8.  Vendob  and  PuRcnASXB— Vendor's  Libr— 
Enforcement— Parties. 

A  tenant  in  common  conveyed,  without  con- 
sideration and  for  convenience,  his  interest  to 
his  co-tenant,  who  contracted  to  sell  it  to  a 
third  person.  Held,  that  the  tenant  was  en- 
titled to  sue  in  equity  to  enforce  his  security 
for  the  purchase  price  against  the  third  person, 
and  that  as  his  co-tenant  held  the  legal  title 
he  was  a  necessary  party. 
4.  Saue— Amount  of  Rxcovkbt. 

A  tenant  in  common  conveyed,  without  con- 
sideration and  for  convenience,  tils  Interest  to 
his  co-tenant,  who  contracted  to  sell  it  to  a 
third  i>erson.    Tile  lien  of  the  tenant  for  the  pur^ 
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duuH  priea  was  lost  tbrongh  the  condnct  of  th« 
co-tenant  Held,  that  the  amoant  due  on  the 
contract  of  lale  wa«  the  measure  of  the  tenant's 
rieht  aralnst  the  third  person,  and  the  measois 
of  his  damages  against  the  co-tenant 

Appeal  from  Circuit  Court,  St  Clalr 
County,  in  Chancery;  Eugene  P.  Law,  Judge. 

Suit  by  Sheldon  A  Wood  against  Eugene 
J.  Schoolcraft  and  another.  From  a  decree 
for  complainant,  defendants  appeal.    AjBSrmed. 

Argued  before,  McALVAY,  BI/AIH,  MONT- 
GOMERY, OSTRANDER,  and  HOOKEIR, 
JJ. 

P.  H.  PhllllpB  (John  B.  Mcllwaln,  of  coun- 
sel), for  appellants.  Charles  K.  Dodge  and 
Stevens,  Graham  ft  Stevens,  for  appellee, 
c 

HOOKER,  J.  Jenks  and  Farrand  owned 
certain  premises  In  common;  each  owning 
an  undivided  half.  At  Jenks'  solicitation 
Wood,  the  complainant,  purchased  Farrand's 
Interest  for  $400,  taking  it  subject  to  a 
mortgage  of  which  be  paid  one  half.  On 
June  80,  1800,  Wood  quitclaimed  bis  in- 
terest to  Jenks;  no  consideration  being  paid. 
He  claims  that  this  was  done  for  convenience 
in  platting  the  premises,  which  was  done, 
and  for  whicb,  with  taxes,  etc.,  complainant 
has  paid  $448.  He  has  paid  one-half  of  the 
taxes  assessed,  interest,  and  other  expenses 
since,  up  to  the  time  Schoolcraft  purchased 
Ills  interest  On  February  2,  1894,  defendant 
Jenks  made  a  contract  of  sale  of  a  half 
interest  in  the  property,  to  Schoolcraft,  be- 
ing the  interest  of  complainant  Jenks  as- 
signed his  interest  In  this  contract  to  But 
terfleld,  a  creditor  of  the  complainant,  and 
Butterfleld  has  since  assigned  it  to  complain- 
ant. As  subsequently  replatted,  the  proper- 
ty was  divided  Into  12  lots.  Wood  visited 
Port  Huron  occasionally,  and  learned  that 
houses  were  being  erected  on  the  property 
and  supposed  that  they  were  being  built  by 
Jenks  and  Schoolcraft,  and,  believing  his 
security  ample,  did  not  press  payment  Sep- 
tember 7,  1800,  complainant  received  a  letter 
from  Jenks,  stating  that  all  of  the  propniy 
had  been  sold  except  two  lots,  and  it  de- 
veloped later  these  were  mortgaged  by  Jenks 
for  nearly  their  full  value.  Palling  to  get 
a  settlement  Wood  filed  the  bill  in  this 
cause  for  an  accoimting.  Schoolcraft  was 
defaulted.  Jenks  answered,  and  a  decree 
was  given  complainant  for  the  amount  due 
on  the  contract,  against  both  defendants. 
Jenks  has  appealed. 

The  only  question  Is  whether,  under  the 
facts  shown,  Jenks  Is  liable  for  the  amount 
due  upon  the  contract,  with  Schoolcraft  It 
appears  that  Jenks  has  disposed  of  the 
land  in  such  a  way  that  the  contract  can- 
not be  enforced  against  it  Whether  a  trust 
subsisted,  by  reason  of  the  relation  of  the 
parties  prior  to  the  contract  with  School- 
craft, we  need  not  inquire.  Jenks  sold  his 
land  to  Schoolcraft  He  became,  In  equity, 
thereby,  the  holder  of  the  legal  title  in  trust 
for  Schoolcraft,  when  he  should  perform  his 


contract  and  aa  security  for  mieh  perform- 
anceu  Wing  v.  McDowell.  Walk.  eh.  175; 
Mich.  St  Bk.  V.  Hastings,  1  Dong.  22a, 
41  Am.  Dec.  MO;  House  t.  Dexter.  O  Mkh. 
248;  Fltzhugh  v.  Maxwell,  34  Mich.  138; 
Walker  v.  Casgrain,  101  Mlcb.  008l  60  K. 
W.  291:  Bowen  v.  Lansing,  129  MidiL  lU^ 
88  N.  W.  384;  Marquette  v.  Iron  A  U  Ca, 
132  Mich.  132,  92  N.  W.  934.  Beoognlzb^ 
that  Wood,  the  complainant,  was  tbe  real 
vendor,  he  assigned  his  Intnest  In  tbe  con- 
tract to  his  creditor,  who  In  torn  assigned 
to  Wood.  Had  this  been  done  by  deeds,  the 
legal  title  would  have  been  revested  hi 
Wood,  subject  to  Schoolcraft's  contract  rights. 
But  It  was  not;  and  tbe  effect  of  tbe  assign- 
ment was  In  equity  to  leave  In  Jenks  a 
legal  title  la  trust,  d)  for  tbe  benefit  of 
the  purchaser  Schoolcraft  (2)  for  tbe  secml- 
ty  of  Wood  for  the  contract  price,  whJefc 
claim  Jenks  assigned.  It  was  a  breach  of 
trust  for  Jenks  to  sell  and  mortgage  the 
land  and  appropriate  the  proceeds  to  bis  own 
purposes,  and  those  of  Schoolcraft,  a  mis- 
application of  the  trust  fund,  and  be  wu 
liable  for  such  act  if  the  security  was  lost 
by  reason  thereof.  It  is  contended  tbat  the 
security  was  lost  throu^  shrinkage  In  val- 
ues. The  proof  shows  a  replattlng  of  tbe 
property  by  Jenks  and  Sdioolcraft,  tbe  build- 
ing of  houses  thereon  and  mortgaging  the 
land,  and  selling  portions  of  It  He  bad  no 
right  to  subject  the  complainant  to  tbe  dan- 
gers of  these  speculations  by  selling  or  pledg- 
ing his  property  therefor,  and  sncb  trans- 
actions are  not  the  subject  of  an  acconntlug 
against  complainant 

We  are  of  the  opinion  tbat  complainant 
might  sue  in  equity  to  enforce  his  security 
against  Schoolcraft,  and  that  Jenks,  bolding 
the  legal  title  to  some  of  the  property,  was 
a  proper  and  necessary  party.  Tbe  decree 
was  rendered  on  the  theory  that  complain- 
ant's lien  had  been  lost  to  him  tbrougb  the 
conduct  of  Jenks,  and  that  the  amount  due 
him  on  the  contract  was  the  measure  of 
his  right  against  Schoolcraft  and  tbe  meas- 
ure of  his  damages  against  Jenks,  tbe  mly 
redress  that  the  circumstances  permit 

This  was  a  Just  decree,  and  Is  afDrmed, 
with  costs. 


JUNTILLA  T.  CALTTMET  ft  HBOLA  HIN. 
CO. 

(Supreme  Court  of  Michigan.    Sept  20,  1906.) 

Saxes— Actions  wo%  Pbice  OB  Vai.uk— Qczs- 

TioN  or  Fact. 

Where,  in  an  action  for  the  value  of  rail- 
road ties,  plaintiff  claimed  that  the  ties  wen 
not  delivered  under  a  contract  made  between  de- 
fendant and  R.,  which  had  been  aasigned  to  J. 
&  Co.,  but  that  plaintiff  alone  was  interested 
therein,  while  defendant  claimed  that  the  tiei 
were  delivered  under  the  R.  contract,  which  had 
been  overpaid,  whether  the  ties  had  l>een  so  for- 
nished  was  for  the  juiT- 

Carpenter,  O,  J.,  and  Grant  and  Hooker,  JJ., 
dissentingi 
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ZSrror  to  Glrcnit  Oonrt,  Houghton  County; 
Albert  T.  Streeter,  Judge. 

Action  by  Samuel  Juntllla  against  the  Calo- 
xnet  &  Hecla  Mining  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  brings  error. 
Severaed  and  new  trial  ordered. 

Argued  before  CARFBNTBR,  O.  J.,  and 
McALVAT.  GRANT,  BLAIR,  MONTOOM- 
KRY,  OSTRANDER,  HOOKER,  and  MOORE, 
JJ. 

John  Kllaklla  (Bnrrltt  ft  Bnrritt,  of  coun- 
sel), for  appellant.  Cbadboume  ft  Bees,  for 
appellee. 

MOOBB,  J.  Tbe  plaintiff  brought  suit  to 
recover  the  value  of  railroad  ties  which  he 
claims  to  have  sold  and  delivered  to  the  de- 
fendant It  was  tbe  claim  of  defendant  that 
It  bad  a  contract  with  one  Ruonawara  to 
deliver  to  It  ties,  that  afterwards  this  con- 
'tract  was  assigned  by  Ruonawara  to  S. 
Juntllla  &  Co.,  that  the  ties  Involved  in  this 
controversy  were  delivered  under  the  contract 
ao  assigned,  that  bills  were  rendered  therefor 
In  tbe  name  of  8.  Juntllla  ft  Co.,  that  pay- 
ments thereon  were  made  for  a  large  amount, 
that  afterwards  It  was  found  some  of  the 
ties  were  cut  by  trespass  from  the  land  of 
one  Ryan  for  wtilch  ties  the  defendant  paid 
Byan  $375  which  payment  added  to  the  pre- 
vious payment  overpaid  Jnntilla  ft  Oo.  Tbe 
circuit  Judge  directed  a  verdict  for  defmd- 
ant. 

It  was  tbe  claim  of  the  plaintiff  that  the 
ties  for  which  suit  was  brought  were  not  de- 
livered under  the  Ruonawara  contract  which 
was  assigned  to  Juntllla  &  Co.,  but  that  tbe 
plaintiff  alone  was  interested  in  the  ties  for 
which  tbe  salt  was  brought.  We  think  this 
presented  a  question  of  fkct  which  should 
bave  been  submitted  to  tbe  Jury. 

Judgment  la  reversed  and  new  trial  or^ 
dered. 

McAIiVAT.  BLAIR.  MONTOOMBBY,  and 
OSTBANDBB,  JX,  concaned. 

GRANT,  J.  (dissenting).  I  think  the  court 
correctly  directed  a  verdict  for  the  defendant 
On  October  15,  1897,  tbe  defendant  gave  an 
order  to  one  Rnonawara  for  8,500  ties. 
Ruonawara  evidently  accepted  the  order.  On 
November  10,  1897,  upon  the  back  of  this  or- 
der be  made  an  assignment  absolute  in  form 
to  S.  Juntllla  ft  Co.,  and  S.  Juntllla  ft  Oo. 
through  their  attorneys  transmitted  this  or- 
der and  assignment  to  tbe  defendant  notify- 
ing it  to  pay  all  moneys  accruing  thereon  to 
S.  Juntllla  ft  Co.  Tbe  method  of  doing  bus- 
iness was  as  follows:  When  any  ties  were 
delivered  defendant  sent  a  statement  of  the 
number  to  S.  Juntllla  ft  Co.  8.  Juntllla  ft 
Co.  then  rendered  a  bill  for  the  amount  due 
them,  which  the  defendant  paid.  Ruonawara 
trespassed  upon  some  land  and  cut  a  con- 
siderable number  of  ties  therefrom.  Tbe 
owner  of  the  land  made  a  claim  against  the 
company.   Negotlationa  were  entered  into,  the 


amount  of  the  trespass  agreed  upon,  paid  by 
the  company,  and  deducted  from  the  amount 
due  8.  JuntiUa  ft  Co.  Of  this  plaintiff  was 
aware.  He  subsequently  claimed  that  tUe 
ties  covered  by  this  bill  were  not  furnished 
upon  the  Ruonawara  contract  but  by  him 
through  other  parties.  He  took  no  steps  to 
enforce  this  claim  until  he  brought  this  suit 
four  days  only  before  it  would  have  been 
barred  by  the  statute  of  limitations.  Plain- 
tiff gave  no  notice  to  the  defendant  that  tUs 
transaction  was  his  own,  or  that  there  was 
any  dissolution  of  the  partnership,  and  left 
tbe  defendant  the  right  to  infer  that  it  was 
dealing  with  the  partnership.  Deducting  tbe 
amount  paid  for  the  trespass,  8.  JuntiUa  ft 
Co.  were  paid  in  full.  All  the  ties  specified 
In  tile  contract  were  not  delivered.  A  part 
were  delivered  In  the  fall  of  1897,  and  a  part 
were  delivered  in  the  spring  of  189S.  Later 
another  delivery  was  made  and  a  bill  render- 
ed, dated  July  20,  1898,  for  $867.87.  The  bill 
was  rendered  in  the  same  manner  as  the 
others,  in  the  name  of  8.  Juntllla.  ft  Co.,  and 
the  defendant  was  Justified  in  treating  it  as 
a  part  of  the  Ruonawara  contract  and  as  a 
partnership  transaction. 

I  do  not  think  there  was  any  question  of 
tact  to  submit  to  the  Jury,  and  that  tbe  Judg- 
ment should  be  affirmed. 

CARPENTER,  C.  J.,  and  HOOKER,  J.,  con- 
coRed. 


EAMIN  et  al.  v.  KAMIN  et  aL 

(Supreme  Court  of  Michigan.    Sept  20.  1006.) 

Deeds— Validitt—Competewot  o»  OBARTOiia 
— ^UHDua  iNrLUENCB— Evidence. 

In  an  action  to  cancel  a  de^  by  parents  to 
two  of  their  children  to  the  ezdusion  of  others, 
evidence  held  insufficient  to  abow  that  the  gran- 
tors were  incompetent  or  that  the  deed  was  pro- 
cared  1^  undue  influence. 

Appeal  from  Clrcnlt  Court  Wayne  Coun- 
ty, in  Chancery;    Henry  A.  Mandell,  Judge. 

Action  by  Gnstave  Kamin  and  another 
against  Charles  Kamin  and  otheni.  From 
a  decree  in  favor  of  defendants,  complain- 
ants appeal.    Affirmed. 

Argued  before  CARPENTER,  O.  J.,  and 
McALVAT,  OSTRANDER,  HOOKER,  and 
MOORB,  JJ. 

James  H.  Pound,  for  appellanti.  Charles 
C.  Stewart  for  appellees. 

MOORB,  J.  Oomplalnante  are  the  two  old- 
est of  the  five  children  of  John  and  Caro- 
line Kamin.  The  defendants  Charles  Kam- 
in, Julius  Kamin,  and  Johanna  Koteher, 
are  the  three  remaining  children.  The  bill 
Is  filed  to  cancel  a  deed  made  by  John  and 
Caroline  Kamin  to  Oharles  and  Julius 
Blamln  In  January,  1900,  upon  the  ground  of 
frand,  undue  Influence,  and  duress,  prac- 
ticed by  the  two  sons  toward  the  father. 
The  court  below  dismissed  the  bill  of  com- 
plaint   Tbe  case  is  brought  here  by  appeal. 
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To  the  bill  of  oomplaint  yarlons  answers 
were  niad&  That  of  Caroline  Kamln  was 
a  Bwom  answer.  It  contained  among  other 
statements  the  following:  "This  defendant 
states  that  on  January  2,  1000,  John  Kamln 
and  this  defendant,  his  wife,  who  were  ten- 
ants in  the  entirety  of  said  property,  made 
a  warranty  deed  thereof  to  the  said  Charles 
and  Jnllns  Kamln  for  a  good  and  suflSclent 
consideration;  that  the  said  deed  contained 
a  proviso  requiring  the  said  Charles  and 
Julius  Kamln  to  pay  to  Johanna  Kotcber 
1800  one  year  after  the  death  of  this  defend- 
ant. Said  deed  has  since  been  recorded. 
This  defendant  denies  the  said  deed  could  In 
any  way  affect  the  right  of  the  complainants 
to  Inherit  from  the  said  John  Kamln  the 
property  described  in  the  said  bill,  as  the  in- 
terest of  the  said  John  Kamln  did  not  pass  to 
his  heirs  at  his  death,  but  ceased  to  exist; 
the  entire  property  so  held  Jointly  belong- 
ing to  this  defendant  at  bis  death  by 
right  of  survivorahlp.  •  •  •  This  de- 
fendant shows  that  she  has  not  In  any  de- 
gree lost  her  mental  faculties  and  fally 
understands  ererythlng  that  she  does.  She 
shows  that  she  has  always  been  treated  with 
affection  by  her  sons  Charles  and  Julius,  and 
she  has  never  been  111  treated  by  them  or 
felt  the  slightest  fear  of  them.  She  shows 
that  tbe  said  Charles  and  Julius  are  carry- 
ing out  in  good  faith  the  contract  made  by 
them  with  her  and  tbe  said  John  Kamln. 
That  they  made  the  last  years  of  ber  bus- 
band  pleasant  and  tbe  time  of  this  defend- 
ant also  passes  by  pleasantly  in  their  society, 
which  Is  far  differently  with  the  complain- 
ants who  ill  treat  her  and  abuse  her  when- 
ever they  meet  her.  This  defendant  shows 
that  she  fully  understood  what  she  wAs  do- 
ing when  she  signed  the  deed  with  her  hus- 
band. That  they  were  endeavoring  to  obtain 
a  proper  maintenance  during  their  lifetime, 
and  that  tbe  property  should  thereafter  go  as 
tbey  wished  to  will  It.  This  defendant  shows 
tbat  the  said  Gnstave  Kamln  received 
financial  assistance  years  ago  from  the  said 
John  Kamln  for  more  than  what  would  be 
bis  proper  share  In  the  estate.  This  de- 
fendant shows  that  no  one  has  ever  question- 
ed her  soundness  of  mind  or  her  right  to  dis- 
pose of  ber  property  as  she  saw  fit." 

Complainants  filed  an  amended  bill  of  com- 
plaint containing  tbe  following:  "That  com- 
plainants have  since  the  filing  of  their  bill 
of  complaint  learned  that  It  is  claimed  that 
the  title  of  the  land  described  In  the  bill  of 
complaint  stood  In  tbe  name  of  John  Kamln 
and  Caroline  Kamln  as  tenants  by  tbe  en- 
tireties, but  they  aver  tbat  even  if  this  be 
tme,  of  which  fact  they  are  not  sure,  they 
aver  that  said  Caroline  Kamln  Is  an  old, 
Incompetent,  and  feeble  old  woman,  strictly 
under  the  dominion  of  Charles  Kamln  and 
Julius  Kamln,  who  have  her  terrorised  so 
that,  besides  from  ber  natural  Imbecility 
arising  from  old  age,  she  dare  not  protect 
herself  If  she  could,  and  could  not  in  any 


event  Complainants  th^efore  ask  tbat  said 
Caroline  Kamln  may  be  mada  a  defendaat 
h«%ln,  a  guardian  ad  litem  appointed  for 
her  and  ber  property  presaged  in  her  w 
Is  bat  jnst  and  for  such  otho'  relief  as  to 
this  court  shall  seem  Just  and  meet."  No 
guardian  ad  litem  ever  was  appointed.  De- 
fendant Caroline  Kamln  Is  now  dead.  Tie 
record  is  a  very  long  one.  It  baa  bad  oor 
careful  attention.  The  testimony  Is  terj 
conflicthig.  It  shows  however  that  oomplatn- 
ant  Ta^ke  was  married  and  left  borne  in 
1870.  Tbat  the  other  complainant  was  help- 
ed by  bis  father  to  purchase  a  60-acre  farm. 
though  complainant  testifies  that  he  retnm- 
ed  to  his  father  all  the  assistance  that  was 
furnished  him.  At  the  time  the  deed  la 
controversy  was  executed  tbe  record  dis- 
closes that  Mr.  and  Mrs.  Kamln  were  alooe 
with  the  ofllclal  who  drew  It  and  took  the 
acknowledgment  thereof.  Tbe  testimony  of 
that  official,  who  appears  to  be  a  repotable 
and  Intelligent  man,  la  tbat  tbe  deed  was 
drawn  as  the  parties  wanted  It,  and  that 
tb^  appeared  to  be  entirely  competent  to 
make  it  His  testimony  Is  corroborated  in 
part  by  the  testimony  of  bis  wife  wbo 
witnessed  the  deed.  Tbe  sworn  answer  of 
Mrs.  Kamln  from  which  we  have  quoted 
indicates  her  understanding  of  tbe  Bltnatloa. 
Bven  after  her  hnsband  died,  and  aftor  her 
attention  was  called  to  the  situation  by  this 
proceeding  and  when  had  It  not  been  for  the 
deed,  the  property,  because  sbe  was  the  ssr- 
vlvor  of  her  husband,  would  have  all  beoi 
hers,  desired  the  deed  to  stand. 

'While  there  Is  much  in  the  record  to  show 
tbat  the  relation  of  tbe  Kamlns  toward  each 
other  was  far  from  being  an  ideal  one,  the 
record  does  not  show  an  adeqaate  legal 
reason  for  the  court  to  make  a  different 
disposition  of  the  property  of  this  father 
and  mother  from  what  they  made  in  their 
lifetime. 

Tbe  decree  is  affirmed. 


CHAMPION  T.  GRAND  RAPIDS,  a.  H.  ft 
M.  RY.  CO. 

(Supreme  Oonrt  of  Michigan.    Sept.  20,  190&) 

1.  Appeal— JtimsMcnoN  or  Lowkb  Comrr— 
EsTOPPKL  to  Alleok  Bbbob. 

A  defendant  in  equity,  who  Invokes  the 
jurisdiction  of  the  court  by  answer  In  tbe  nature 
of  a  cross-bill  asking  for  affirmative  relief,  which 
is  granted  by  a  decree  in  his  favor,  and  from 
which  he  does  not  appeal,  cannot  urge  the  dis- 
missal of  the  bill  on  the  groand  that  complain- 
ant has  an  adeqaate  remedy  at  law,  and  that 
under  the  pleadlnes  and  proof  the  amount  at 
issue  Is  less  thsn  $100,  so  that  the  trial  court 
was  without  Jurisdiction. 

[Ed.   Note. — For  cases   bx  point,   see  vol.  3; 
Oent.  Dig.  Appeal  and  Error,  {  3611.] 

2.  KXFOKUATION    OT    iKSTBUmim    —    T^»T.T^» 
AWABDED— GOHDrrtONS. 

A  survey  for  a  railway  right  of  way  was 
made.  A  subsequent  conveyance  of  a  right  of 
way  was  ambiguous.  The  road  was  boilt  on  the 
right  of  way  as  surveyed.    The  railroad,  in  con- 
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{Ideradon  of  the  eonveyanoe,  agreed  therein 
to  fence  the  right  of  wa.y  as  granted,  and  to 
furnish  a  farm  crosaing,  etc  Held,  that  equity 
would  not  decree  a  correction  of  the  convey- 
a.nce  until  the  railroad  had  performed  ita  agree- 
cnent. 

[EifL  Note. — For  cases  in  point,  see  Tol.  42, 
Cent.  Dig.  Reformation  of  Instnunents,  (  83.] 

Appeal  from  Circuit  Ciourt,  Ottawa  County, 
Ln  Chancery;   Philip  Padgham,  Judge. 

Salt  bj  Helen  Champion  against  the  Orand 
Rapids,  Grand  Haven  &  Muskegon  Railway 
Oompany.  From  a  decree  dismissing  the 
original  bill  and  granting  the  relief  prayed 
for  In  the  cross-bill,  complainant  appeals. 
Sdodlfied. 

Argued  before  CARPENTER,  C.  J.,  and 
McALYAY,  BLAIR,  HOOKER,  and  MOORE, 
JJ. 

Turner  &  Turner,  for  appellant.  Carroll, 
Klrwln  &  Hollway,  for  appellee. 

MOORE,  J.  This  Is  an  Injunction  bill  to 
^rblch  defendant  answered  generally  and  also 
filed  an  answer  In  the  nature  of  a  cross-bill. 
The  court  below  dismissed  the  original  bill 
and  granted  the  relief  prayed  for  In  th» 
cross-bill.  The  complainant  has  appealed,  the 
defendant  has  not  appealed.  , 

The  record  discloses  that  In  March,  1901, 
complainant  made  to  defendant  a  deed  read- 
ing in  part  as  follows:   "The  said  party  of 
the  first  part  for  and  In  consideration  of  the 
sum  of  five  hundred  dollars  to  her  In  band 
paid  by  the  said  party  of  the  second  part, 
the  receipt  whereof  Is  hereby  confessed  and 
acknowledged,  does  by  these  presents  grant, 
bargain,  sell,  remise,  release,  alien  and  con- 
firm unto  the  said  party  of  the  second  part 
and  to  Its  successors   and  assigns  forever, 
a  strip  of  land  S3  feet  in  width  over  and 
across  the  east  half  of  the  southeast  quarter 
of  section  1,  town.  7  north,  range  13  west, 
extending  from  the  southeast  comer  of  said 
section  1  northwesterly  in  a  direct  line  to  a 
point  on  the  west  line  of  said  east  half  of 
southeast  quarter,  where  the  north  line  of 
the  state  road  would  Intersect  the  south  line 
of  said  strip,  being  In  the  township  of  Tall- 
madge,  county  of  Ottawa  and  state  of  Mich- 
igan;  said  strip  of  land  to  extend  16  and 
one-half  feet  on  either  side  of  the  center 
line  of  said  railroad  as  now  located,  diagon- 
ally across  said  described  premises."    At  the 
same  time,  and  as  part  of  the  consideration 
for  the  deed,  a  contract  was  given  to  com- 
plainant wherein  defendant  agreed:    "First. 
To  fence  both  sides  of  the  right  of  way  as 
granted.     Second.     To    fnmlsb    one    farm 
croBslng,  with  suitable  gates,  and  also  pro- 
vide drainage  along  the  right  of  way.    Third. 
To  move  house  and  place  the  same  in  as 
good  condition  as  at  present,  and  also  to 
provide  a  cellar  as  now.    Fourth    House  to 
be  moved  to  a  point  selected  by  Mrs.  Champ- 
Ion,  same  not  to  exceed  12  rods  from  present 
location.''     It  is  the  claim  of  complainant 
that  defendant  did  not  perform  the  terms  of 
this  agreement    It  Is  also  her  claim  that. 


Instead  of  building  the  road  upon  the  land 
described  in  the  deed.  It  was  built  about  40 
feet  north  of  said  description  at  the  south- 
east comer  of  her  land.  It  is  her  claim  that 
she  is  without  adequate  remedy  at  law, 
and  in  addition  to  her  prayer  for  an  injunc- 
tion she  prayed  for  such  other  and  further 
relief  as  shall  be  proper.  This  proceeding 
was  not  begun  until  the  road  was  nearly 
completed.  In  defendant's  cross-bill  it  is  al- 
leged that,  when  the  deed  was  given,  a  sur- 
vey of  the  line  of  the  road  across  com- 
plainant's premises  had  been  made,  that 
the  road  was  in  fact  constructed  upon  the 
line  of  that  survey,  that  the  description  In 
the  deed  Is  ambiguous,  and  prayed  that  it 
might  be  corrected.  It  Is  urged  in  the  brief 
of  defendant  that  under  the  pleadings  and 
proofs  the  amount  at  issue  is  less  than  $100 
and  the  court  is  without  Jurisdiction.  It  is 
also  said  complainant  has  an  adequate  rem- 
edy at  law  and  for  that  reason  complainant's 
bill  of  complaint  should  be  dismissed.  It 
Is  a  sufficient  answer  to  these  suggestions 
to  say  that  defendant  has  seen  fit  to  Invoke 
the  Jurisdiction  of  the  court  by  Its  answer 
in  the  nature  of  a  cross-blll  in  which  it 
asks  for  afiQrmative  relief,  and  in  accordance 
with  which  prayer  the  court  has  granted  a 
decree  in  Its  favor  from  which  defendant 
has  not  appealed.  Its  action  has  brought 
before  the  court  the  parties  to  the  contro- 
versy and  the  subject-matter. 

The  testimony  is  somewhat  contradictory 
as  to  the  line  of  the  survey  at  the  time  the 
deed  was  made.  We  agree,  however,  with 
the  lower  court,  that  the  road  was  construct- 
ed upon  the  line  as  it  then  existed,  and  that 
there  is  ambiguity  In  the  description  con- 
tained In  the  deed  which  ought  to  be  cor- 
rected. It  is  not  equitable,  however,  that  a 
decree  should  be  made  In  favor  of  defendant 
until  it  has  performed  the  agreement  made 
upon  its  part  which  was  part  of  the  con- 
sideration for  the  deed.  This  It  has  not  done. 
As  the  parties  and  the  subject-matter  are 
before  the  court,  a  final  disposition  of  the 
case  should  be  made.  See  Koch  et  al.  v. 
Sumner  et  al.  (Mich.)  108  N.  W.  726,  and 
the  many  cases  cited  therein. 

The  decree  will  be  modified  so  as  to  re- 
quire defendant  to  perform  within  a  reason- 
able time  Its  contract  with  complainant  If 
the  parties  cannot  agree  upon  the  time,  it 
will  be  fixed  by  the  court  upon  the  settle- 
ment of  the  decree.  Complainant  will  recoT« 
er  costs. 


BATBSON  ▼.  PHBI.P'S  ESTATBL 
(Sapreme  Court  of  Michigan.    Sept.  20,  igoe.) 
MoNKT  Paid  —  Voluktabt  Patmkwt  —  Rk- 

COVKBT. 

One  paying,  by  mistake,  taxes  on  real  estate 
not  owned  hy  oat  assessed  to  him,  cannot  re- 
cover from  the  owner,  the  payment  being  vol- 
untary. 

[Ed.   Note. — For  cases  In  point,  sea  vol.  80^ 
Cent  Dig.  Money  Paid.  H  4,  13.] 
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Error  to  Clrcnit  Court.  Wajne  County; 
Oeorg«  8.  Hosmer,  Judge. 

Action  by  Samuel  R.  Bateson  against  tbe 
Estate  of  Ralph  Phelps,  deceased.  There 
was  a  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Argued  before  BLAIR.  MONTGOMERY, 
OSTRANDER,  HOOKER,  and  MOORE,  JJ. 

Franklin  U  Lord,  for  appellant  Ralph 
Phelps  and  Orla  B.   Taylor,   for  appellee. 

MOORE,  J.  Tbe  plaintiff  commenced  two 
proceedings  for  tbe  purpose  of  recovering 
taxes  paid  by  blm  on  a  description  of  real 
estate  owned  by  bis  wife,  but  assessed  to  him, 
which  description  included  a  small  parcel  of 
real  estate  owned  by  the  late  Ralph  Phelps. 

Tbe  first  of  these  cases  is  Bateson  t. 
the  City  of  Detroit.  The  other  is  tbe  case 
at  bar.  In  the  first  of  these  cases  an  opinion 
wan  handed  down  which  may  be  found  In 
Bateson  t.  Detroit  (Mich.)  106  N.  W.  1104. 
The  facts  are  precisely  alike  in  both  cases, 
and  It  is  not  necessary  to  repeat  them  here. 

The  circuit  Judge  directed  a  yerdict  in 
favor  of  defendant  for  two  reasons,  first, 
because  the  assessment  was  Invalid,  and 
second,  because  the  payment  by  Mr.  Bateson 
was  a  voluntary  one. 

The  record  discloses  that  tbe  taxes  for 
tbe  recovery  of  which  this  proceeding  is 
brought,  were  paid  by  the  plaintiff  upon  real 
estate  which  was  not  owned  by,  though  it  was 
assessed  to  him.  It  is  doubtless  true  that 
these  payments  were  made  by  mistake,  and 
it  may  be  that  in  equity  the  plaintiff  should 
be  reimbursed  for  the  amount  so  paid,  but 
with  the  facts  as  they  are,  we  think  these 
payments  must  be  held  to  have  been  volun- 
tary ones,  and  that  the  circuit  Judge  was 
right  In  directing  a  verdict  See  Cooley  on 
Taxation  (2d  Ed.)  p.  4S0.  Keener  on  Quasi- 
contracts,  38S.  Bateson  v.  Detroit  (Mich.) 
106  N.  W.  1104. 

Judgment  Is  affirmed. 


THIEL  DBTBOriVB   SBRVICB  CO.  v. 
SBAVBY. 

(Supreme  Court  of  Michigan.    Sept  20.  1906.) 

Pbinctpal  and  Aokkt  —  Batificattor  ot 
cowtbact— sumcierct  of  evidence. 
Evidence  that  plaintiff  audited  the  books  of 
defendftnt  with  the  knowledge  and  aasistance  of 
defendant's  manatrer  under  a  contract  between 
plaintiff  and  a  third  person,  but  that  the  man- 
ager bad  DO  knowledge  that  It  was  being  done 
under  a  contract  ostensibly  on  bebalf  of  de- 
fendant, is  insufficient  to  show  a  ratification  by 
the  manager  of  the  contract  entered  into  by  the 
third  person. 

[Ed.  Note. — For  cases  in  point  see  vol.  40, 
Cent  Dig.  Principal  and  Agent  {I  627-633, 
661.] 

Error  to  (Mrcnit  Court,  Emmet  County; 
Frank  Shepherd,  Judge. 

Action  by  the  Thlel  Detective  Service  Com- 
pany against  Amy  R.  Seav«y.    From  a  Juds- 


ment  in  favor  of  defendant,  plaintiff  biiap 
error.    Affirmed. 

Argued  before  CARPENTER,  (X  J.,  lai 
McALYAY,  BLAIR,  HOOKER,  and  MOOSE. 
JJ. 

Clare  J.  Leroy  (Charles  B.  Obameyer  ari! 
Dunnebadce  &  Montgomery,  of  oatmaeli.  fi>r 
appellant  Halstead  A  Halstead,  for  appei- 
lee. 

HOOKER,  J.  Amy  R.  Seavey  was  tbe  o^n- 
er  of  a  stock  of  goods,  and  dlld  bnatnesB  n 
Fort  Wayne,  Ind.,  under  the  name  of  "Ti* 
Beavey  Hardware  Company."  She  gave  ns 
personal  attention  to  tbe  business,  -wliicb  vu 
In  charge  of  Carl  J.  Webber,  as  manage 
Her  son,  Walter  Seavey,  was  employed  In  the 
business,  having  charge  of  the  metal  depart- 
ment, but  no  authority  to  control  or  mnTotgf 
the  business  of  the  concern.  Being  at  vaij- 
ance  with  Webber  and  perhaps  saspiclons  d 
his  honesty,  he  contracted  with  the  plaintiff 
to  make  an  audit  of  the  books  of  tbe  coneeni 
and  make  a  report  which  was  done,  and  this 
action  was  brought  to  recover  compensatiisi 
therefor  at  the  agreed  rate.  Tbe  cause  vzf 
tried  without  a  Jury,  findings  being  filed  and 
Judgment  rendered  for  tbe  defendant  Plaio- 
tiff  has  appealed. 

Plaintiff  contends  (1)  that  tbe  ondlspctef 
evidence  shows  that  Walter  Seavey  was  beU 
out  to  the  public  by  Mrs.  Seavey  and  Webber 
as  her  general  agent  with  authority  to  bind 
her  In  any  transaction  that  mlgbt  be  nec- 
essary or  proper  and  usual  In  tbe  ordlnar; 
course  of  a  business  like  hers;  (2)  tbat  tbe 
work  was  done  in  the  store,  with  foil  knowl- 
edge of  Webber  and  of  Randall,  ber  attomer 
and  adviser,  and  the  contract  made  by  Sea- 
vey was  ratified.  The  learned  circuit  Judge 
did  not  agree  with  either  of  these  claims  is 
bis  conclusion  upon  tbe  facts.  Our  examina- 
tion convinces  us  that  the  undisputed  evi- 
dence does  not  show  a  holding  ont  of  Walter 
Seavey  as  a  general  agent  or  as  one  baving 
any  authority  to  make  the  alleged  contract 
on  the  part  of  his  mother.  The  finding  states 
that  the  fact  that  his  name  appeared  in 
tbe  dty  directory  as  assistant  manager  of 
this  concern,  did  not  come  to  the  knowledge 
of  the  plaintiff  previous  to  the  making  or  per- 
formance of  the  contract  The  finding  also 
states  that  there  was  no  ratiflcatlon  of  tbe 
contract  by  Webber,  and  that  Randall  bad 
no  authority  to  ratify  It  We  think  tbe  tes- 
timony supports  these  findings.  It  la  true 
that  tbe  work  was  done  with  the  knowledge 
and  assistance  of  Webber,  but  tbe  evidence 
Justifies  the  conclusion  that  he  had  no  knowl- 
edge that  It  was  being  done  under  a  contract 
ostensibly  on  behalf  of  defendant  but  tbat 
plaintiff  was  hired  by  Walter,  to  whom  it 
must  look.  His  findings  must  be  accepted 
as  conclusive. 

It  is  unnecessary  to  discuss  tbe  testimony 
at  length,  as  the  merits  are  not  before  oa 
Referring  to  some  of  the  legal  questions  ai^ 
gued  we  may  say  as  there  was  no  holdiof 
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[>ut  of  Walter  Seavey  to  the  plaintiff  aa  on* 
bavlng  autbority,  and  no  reliance  on  any  act 
»f  defendant  or  Webber  npon  wblcb  they  had 
K  risbt  to  rely,  the  autborltiea  npon  that  snb- 
lect  become  nnlmportant. 
Xlie  judgment  la  afflrmedL 


HARRISON   GRANITE  00.   ▼.  PBNN8TL- 
VANIA  R.  CO. 

(Supreme  Court  of  Michigan.    Sept  20,  1906.) 

1.  Afpeai.  ard  Erkob  —  Psockss  —  Sebticb— 

SUITICTEKCT— Revhw. 

Whpre  a  service  te  obtained  by  garnishment 
■o  that  if  the  gamiahee  ia  not  liable  to  the 
principal  defendant  the  eoart  haa  no  Jnriadlc- 
tion.  the  roling,  anstaining  the  safficlencr  of  the 
service  to  give  jurisdiction  notwithstaDding  the 
claim  that  the  gamisbee  la  not  Indebted  to  the 
principal  defendant,  will  not  b«  reviewed  where 
neither  the  writs,  the  disclosures,  nor  the  an- 
swers ot  the  garnishee  ore  Incorporated  In  the 
record. 

2.  KvioENOB— Telephonic  Coiocdnioatioiis— 

ADMIB8IBn.IT7. 

Where  there  ia  no  doubt  concemfaig  tlie 
identity  of  the  person  talked  with  through  the 
telephone,  evidence  of  the  conversation  Iiad  with 
him  is  admissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  (  701.] 

3.  Same— Statevent  of  Wttnebs  as  a  Fact. 

A  witness  was  asked  whether  a  third  per- 
son had  any  financial  responsibility.  He  an- 
swered, "No."  Held,  that  the  answer  of  the 
witneas  imported  knowledge  of  the  (act  testified 
to,  making  the  same  admissible. 

4.  Cabbiebs  —  Retusai.  to  Ship  Goods  m 
Requlab  Coubbb— Liabiutt. 

A  manufacturer  of  a  monument  agreed  to 
furnish  and  set  up  a  soldiers'  monument,  (or 
which  an  association  agreed  to  pay  |1.500.  A 
carrier  in  carrying  the  monument  rendered 
special  service  pursuant  to  an  arrangement  with 
the  association  and  refused  to  carry  the  same 
In  the  regular  course  of  business.  The  manu- 
facturer objected  to  the  special  arrangement. 
The  carriage  of  the  monument  in  regular  course 
would  cost  only  a  few  dollars,  while  the  car- 
riage of  It  pursuant  to  the  si)eclal  arrangement 
cost  several  hundred  dollars.  Held,  in  an  action 
by  the  manufacturer  againat  the  carrier  (or 
damages  sustained,  that  evidence  allowing  the 
financial  irresponsibility  of  the  association  waa 
material. 
6.  Apteai.  atvd  Ebbob  —  ADinssiBiurr  ot 

BvinEWCE— Review. 

The  admission  of  evidence  to  which  no  ex- 
ception is  (ound  in  the  record  will  not  be  re- 
viewed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  (  1503.] 

0.  Cabbiebs  —  Refttsai.  to  Ship  Goods  ir 
Reouiab  Coubse  —  Decxabation  —  PBOor 

AND  VABIAROI. 

A  mann(actnrer  o(  a  monument  agreed  to 
(rnnish  and  set  up  a  soldiers'  monument  for 
which  an  association  agreed  to  pay  fl,500.  A 
carrier  in  carrying  the  momament  rendered 
special  service  pursuant  to  an  arrannment  with 
the  association.  The  carrier  could  have  de- 
livered the  monument  in  time  by  rendering  reg- 
ular serrlce,  and  the  manufacturer  objected  to 
the  special  arrangement.  The  evidence  showed 
that  the  carrier  had  knowledge  of  all  the  (acts, 
and  knew  that  the  rendition  o(  the  special  serv- 
ice was  unnecessary  and  would  result  in  divert- 
ing to  it  a  large  sum  which  otherwise  would 
have  been  paid  to  the  mann(acturer.    Tha  cost 


of  the  special  service  was  $700.  which  the  car- 
rier retained,  while  the  cost  of  the  regular  serv- 
ice would  only  have  been  a  few  dollars.  Held 
to  support  a  declaration  charging  the  carrier 
with  converting  tha  sum  retained  by  it  that  ths 
carrier  without  authority  delivered  the  monu- 
ment to  the  association,  which  was  irresponsible 
and  received  from  it  money  of  the  manufacturer 
which  it  refused  to  pay,  that  tha  carrier  knew 
that  the  association  had  in  its  possession  $1,500 
to  be  paid  to  the  manufacturer  as  the  price  of 
the  monument,  and  that  (or  the  purpose  of  mak- 
ing delivery  and  getting  a  part  of  the  money  the 
carrier  wrongfully  possessed  itself  of  the  monu- 
ment and  delivered  it  to  the  association  with- 
out the  payment  to  the  manufacturer  o(  the 
$1,500, 

7.  Same— Failtibb  to  Oabbt  Goods— Ezovsb 

— SiTFFICIBRCT. 

A  manufacturer  of  a  monument  agreed  to 
furnish  and  set  np  a  soldiers'  monument  (or 
which  the  association  agreed  to  pay  $1,500.  A 
carrier  in  carrying  the  monument  rendered  spe- 
cial service  pursuant  to  an  arrangement  with 
the  association  at  a  cost  of  $700.  The  carrier 
could  have  delivered  the  monument  in  time  by 
rendering  regular  service  at  a  cost  of  a  few 
dollars.  The  mann(acturer  objected  to  the  spe- 
cial service.  The  association,  on  receiving  the 
monument,  paid  the  carrier  $1,500,  and  it  re- 
tained for  its  special  services  $700.  Held  to 
warrant  a  recovery  by  the  manufacturer  of  the 
$700,  based  on  a  breach  of  the  duty  of  the  car- 
rier and  a  wrong(ul  inter(erenoe  with  the  rights 
of  the  manufacturer,  and  the  fact  that  the  car- 
rier transported  the  property  of  the  manufactur- 
er, aa  it  waa  bound  to  do,  and  delivered  it  in 
good  order,  did  not  afford  a  complete  answer 
to  the  manufacturer's  claim  for  damages. 

8.  TBIAIr-DlBEOTIOH  o»  Verdiot— Wher  Ati- 
TnORIZED. 

Where  the  court  cannot  say  that  but  one 
conclusion  should  be  reached  on  the  (acts,  the 
case  is  (or  the  jury. 

[Ed.  Note. — For  cases  in  iwint  see  voL  46, 
Cent  Dig.  Trial.  I  S20.1 

Error  to  Clrctilt  Court  IJenawee  County: 
Guy  M.  Chester,  Judge. 

Action  by  the  Harrison  Granite  Company 
against  the  Pennsylvania  Railroad  Company. 
There  was  a  jnd^ent  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  remand^ 
ed. 

The  testimony  produced  for  the  plaintiff 
tended  to  prove  that  it  is  a  Michigan  cor- 
poration with  quarries  at  or  near  Barre,  in 
Vermont,  Its  principal  office  at  Adrian,  Mich., 
and  its  executive  officers  in  New  York  City. 
Under  date  May  10,  1902,  it  contracted  with 
the  Philadelphia  Chapter,  Daughters  of  the 
Confederacy,  to  furnish  and  set  complete 
in  Hollywood  Cemetery,  Richmond,  Va.,  a 
soldiers'  monument,  to  be  erected  about  Oc- 
tober 1,  1902,  for  which  the  said  chapter 
agreed  to  pay  to  the  order  of  plaintiff  $1,500 
upon  completion  of  the  work.  For  various 
reasons,  the  monimient  not  completed,  was, 
on  October  21,  1902,  still  at  Barre.  Arrange- 
ments were  made  by  the  said  chapter  for  a 
public  dedication  of  the  monument  to  take 
place  in  the  afternoon  of  October  25,  1902, 
of  which  arrangements  plaintiff  was  notified 
and  an  understanding  reached  that  dedica- 
tion could  be  and  would  be  made,  with  some 
details  of  the  monument  unfinished.  In- 
structions to  plaintiff  to  ship  the  monmnent 
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were  received  October  20,  1902.  On  October 
21,  1002,  tbe  monument  was  delivered,  at 
Barre,  to  the  Central  Vermont  Ballroad  for 
transportation  to  Richmond,  via  the  Central 
Vermont,  New  York,  New  Haven  &  Hartford, 
Pennsylvania,  and  Richmond,  Fredericks- 
burg &  Potomac  Railroads;  the  last-named 
road  being  operated  by  the  Pennsylvania. 
The  freight  charges  were  $72.  Plaintiff  was 
both  consignor  and  consignee.  The  car  ar- 
rived at  New  York  early  on  the  morning  of 
October  23d,  and  was  there  met  by  a  repre- 
sentative of  plaintiff,  who  under  Instructions 
from  plaintiff  went  with  the  car  to  Jersex 
City,  and  there  made  application  to  the  prop- 
er officers  of  the  Pennsylvania  Company  to 
have  the  car  go  out  that  day  with  through 
freight  train  B.  P.  1,  by  which,  according 
to  usual  schedule,  the  car  would  be  deliver- 
ed  at  Richmond  about  noon  of  October 
24th,  affording  proper  time  to  unload  and  set 
the  monument  On  October  21,  1902,  an  ar- 
rangement had  been  made  between  the  Penn- 
sylvania Company  and  some  person  or  per- 
sons representing  the  said  chapter  to  give 
this  car  special  service  from  Jersey  City 
to  Richmond,  for  which  service  the  sum  of 
$700  was  to  be  paid.  The  regular  service 
for  the  car,  applied  for,  was  refused,  the  de- 
fendant stating  the  reason  for  such  refusal 
to  be  that  the  said  special  arrangement  had 
been  made.  The  car  went  forward  by  spe- 
cial service,  the  monument  was  received  at 
Richmond  by  representatives  of  plaintiff  who 
awaited  it,  and  was  set,  dedicated,  finally 
completed,  and  plaintiff  was  paid  the  sum  of 
$800,  with  notification  that:  "Inasmoch  as 
the  chapter  was  compelled  to  expend  the  sura 
of  $700.00  In  order  to  get  the  monument  to 
Richmond  at  the  proper  time,  which  expen- 
diture was  rendered  necessary  by  your  fail- 
ure to  keep  your  contract  with  them  as  to 
the  time  when  the  said  monument  should  be 
delivered,  this  amount  of  $700.00  has  been 
charged  against  your  bill." 

The  law  firm  of  Weeks,  Battle  &  Marshall, 
of  New  York  City,  represented  the  said  chap- 
ter. Under  date  of  October  21,  1002,  a  letter 
was  written  by  this  firm  to  plaintiff,  reciting 
an  Interview  of  the  previous  day  between  the 
president  of  plaintiff  company,  a  member  of 
the  said  firm,  and  ladies  whose  names  are 
given,  and  notifying  plaintiff  that  it  was  ex- 
pected that  the  monument  would  be  In  po- 
sition on  or  before  October  25th,  with  the 
further  statement:  "We  are  informed  that 
the  Pennsylvania  Ballroad  will  rush  it 
through  after  delivery  to  them,  and  the 
Central  Ballroad  of  Vermont  have  Informed 
us  today  by  long  distance  telephone  from  St 
Albans,  Vt,  that  they  saw  no  reason  why  a 
special  could  not  be  arranged  to  handle  the 
monument  through  to  New  York."  This 
firm  of  attorneys  remitted  to  plaintiff  the 
money  paid  to  It  with  the  notificatlAn  al- 
ready referred  to.  During  the  negotiations 
which  were  had  on  October  23d  with  of- 
ficials of  the  defendant  company,  plaintiff 


was  Informed  by  the  assistant  general  mper- 
intendent  of  transportation  that  the  Instme- 
tions  to  forward  the  car  by  special  service 
had  come  from  a  Mr.  Blythe,  who  was  them 
In  his  office.  The  president  of  plaintiff  ai^- 
ed  that  the  matter  be  again  referred  to  Mr. 
Blythe  to  see  If  the  order  could  not  be  re- 
voked, and  was  told  that  he  had  talked  with 
Mr.  Blythe,  that  the  special  service  wonld  he 
given,  and  referred  plaintiff  to  the  said  firm 
of  attorneys.  He  was  told  to  say  to  Mr. 
Blythe  that  plaintiff  would  not  consent  to 
have  payment  for  said  special  service  made 
out  of  the  fund  for  the  monument.  Plain- 
tiff at  once  took  up  the  matter  with  the  said 
law  firm.  Informed  them  of  his  conveisatioa 
with  the  railroad  officials,  and  asked  them  to 
cancel  the  arrangement  with  the  railroad 
company.  The  reply  was  tliat  the  arrange- 
ment would  go  forward  unless  the  plalntifl 
would  deposit  a  certified  check  for  $2,500  u 
Indemnity.  This  plaintiff  declined  to  da 
In  the  court  below,  plaintiff  had  verdict  by 
direction  of  the  court  and  Judgment,  for  the 
sum  of  $700  and  Interest  thereon.  The  de- 
fendant pleaded  the  general  Issue  with  no- 
tice that  defendant  would  show  that  then 
had  been  no  service  of  process,  direct  or  sub- 
stituted, made  upon  defendant  within  the 
period  of  time  provided  and  Umlted  by  the 
statute;  that  the  substituted  service  made 
upon  defendant  after  the  expiration  of  the 
period  of  time  provided  by  the  statnte  was 
illegal  and  void.  The  printed  record,  by 
recital,  discloses  that  the  suit  was  begun  by 
garnishment  and  attachment  The  declara- 
tion recites  that  defendant  was  duly  sum- 
moned by  writ  of  attachment 

Argued   before   GRANT,   BLAIR,    MONT- 
GOMERY, OSTRANDBR,  and  MOORB.  JJ. 

Morgan  &  Prlddy,  for  appellant  Smith, 
Baldwin  ft  Alaander,  for  appellee. 

OSTBANDBR,  J.  (after  stating  the  facts). 
The  points  argued  in  the  brief  for  appellant 
will  be  considered  in  the  order  in  which  th^ 
are  presented.  The  first  is  that  where  aerv- 
Ice  is  obtained  by  garnishment  or  garnish- 
ment and  attaclmient  If  the  garnishee  de- 
fendant is  not  liable  to  the  principal  defend- 
ant the  court  has  no  jurisdiction  to  render 
Judgment  against  the  principal  defendant 
It  Is  predicated  upon  the  recital,  in  the  brief, 
that  the  garnishee  defendant  in  Its  disclosure 
and  in  answer  to  interrogatories  denied  all 
liability  to  the  principal  defendant  We  find 
neither  the  writs,  the  disclosure,  or  the  an- 
swers of  the  garnishee  defendant  Incorporat- 
ed in  the  record.  Even  In  proceedings  is 
which  Jurisdiction  of  the  trial  coxut  must  be 
made  affirmatively  to  appear,  this  court  will 
not  consider  exceptions  to  a  ruling  sustaln- 
Ing  Jurisdiction  without  the  evidence  upon 
which  the  ruling  was  made. 

Objection  was  made  to  the  reception  of 
certain  testimony  given  by  witnesses  for 
plaintiff.  The  grounds  of  objection  are:  (a) 
That  conversations,   related,   were  by  tele- 
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S>bone,  and  the  Identity  of  the  penon  talked 
«vltb  waa  not  establUbed;  (b)  that  It  waa  imr 
C>roperly  aaanmed  that  certain  persona  were 
ofBclalB  of  the  Pennsylyanla  Railroad  Com- 
pany;  (c)  that  Btatementa  made  to  and  by 
tlie  repreeentatlye  of  the  firm  of  attorneys 
referred  to  were  Immaterial;  (d)  that  Incom- 
petent and  Immaterial  testimony  of  the  finan- 
olal  reBponslbillty  of  the  said  chapter  waa 
received.    The   testimony    leaves   no   doubt 
<x>ncemlng  the  identity  of  the  persons  oom- 
xniuilcatlng  by  telephone  and  the  official  char- 
acter of  those  who  were  assuming  to  speak 
tor  the  defendant.    The  connection  between 
the  firm  of  attorneys  and  the  said  chapter 
and,  as  to  the  particular  Issue,  the  defend- 
ant. Is  also  made  out.    None  of  the  state- 
tnents  made  by  the  attorneys  Is  used  to  bind 
the  defendant.    Their  authority  to  speak  for 
the  said  chapter  with  respect  to  the  particu- 
lar matter  was  recognized  by  both  the  chap> 
ter  and  the  railroad  officials.    The  fact  that 
the  arrangement  for  the  special  service  was 
made  and  the  money  consideration  for  It 
paid  Is  not  disputed. 

It  was  essential  to  a  recovery  by  plaintiff 
to  show  that  It  had  sustained  damage  by 
reason  of  the  alleged  wrongful  intermeddling 
of  defendant  The  president  of  plaintifT  com- 
pany was  asked:  "Did  this  branch  of  the 
Daughters  of  the  Confederacy  have  any  finan- 
■clal  responsibility?  A.  No,  sir.  Mr.  Weav- 
er:  That  Is  objected  to  as  immaterial.  Q. 
Or  property?  Mr.  Weaver:  Incompetent 
The  Court:  He  may  answer.  Mr.  Weaver: 
<3lve  us  an  exception.  A.  No."  The  argu- 
ment made  Is  that  It  does  not  appear  that  the 
'Witness  had  any  knowledge  of  the  facts  to 
which  he  testified,  or  had  made  any  inquiry 
to  satisfy  himself  upon  that  point  and  If 
be  had  knowledge  the  fact  proven  was  im- 
material. The  answers  of  the  witness  Im- 
port knowledge.  He  was  not  asked  for  an 
-opinion.  The  fact  was,  upon  plaintifrs 
theory,  material.  As  to  the  admission  in  evi- 
<lence  of  certain  letters,  two,  dated  respective- 
ly October  23,  1002,  and  January  3,  1908, 
written  by  plaintiff,  and  one,  dated  January 
15,  1903,  written  by  defendant  no  exceptions 
are  found  in  the  record. 

The  declaration  consists  of  four  counts, 
and  it  Is  insisted  that  the  evidence  makes 
no  case  within  the  declaration.  No  objection 
was  taken  to  the  Joinder  of  counts  or  of 
causes  of  action.  The  first  count  is  trover, 
for  conversion.  The  second  count  avers  that 
-defendant  without  authority  possessed  itself 
of  the  monument  and  delivered  It  to  said 
■chapter,  which  was  Irresponsible,  and  re- 
ceived from  said  chapter  money  of  the  plain- 
tiff which  it  refuses  to  pay  over.  The  third 
count  avers  the  knowledge  of  defendant  that 
said  chapter  had  collected  and  had  in  its 
possession  $1,500  to  be  paid  to  plaintiff  as 
the  price  of  a  monument  to  bb  delivered  at 
Richmond,  and  that  for  the  purpose  of  mak- 
ing such  delivery  and  getting  a  part  of  said 
money  defendant  wrongfully  possessed  Itself 
of  the  monument  and  delivered  it  to  said 


diapter  without  the  payment  to  plaintiff  of 
said  sum  of  $l,5uO.  In  a  fourth  count  added 
to  the  declaration  at  the  hearing,  the  alleged 
facts  are  set  out  with  scienter,  in  detail, 
with  the  averment  that  defendant  to  obtain 
for  itself  $700  which  otherwise  would  have 
been  paid  to  plaintiff,  knowing  that  said  sum 
would  thereby  be  wholly  lost  to  plaintiff, 
wrongfully  took  possession  of  and  forwarded 
the  monument  upon  its  contract  made  with 
strangers,  thus  losing  such  sum  to  plaintiff. 
The  Jury  might  have  found,  from  the  evidence, 
that  the  defendant  with  knowledge  of  all 
the  facts,  refused  its  regular  service  to  the 
plaintiff,  thus  preventing  plaintiff  from  per- 
forming, as  it  would  otherwise  have  done, 
its  contract  with  said  chapter;  that  the  spe- 
cial service,  roidered  over  the  protest  of 
plaintiff,  was  unnecessary,  and  resulted,  and 
was  bound  to  result,  in  diverting  to  the  de- 
fendant $700  which  otherwise  would  have 
been  paid  to  plaintiff  and  which  has,  in  conse- 
quence, been  wholly  lost  to  plaintiff.  These 
facts  support  the  declaration.  Found  to  have 
existed,  they  warrant  a  recovery  by  plaintiff, 
because  they  establish  a  breach  of  the  duty 
of  defendant  and  a  wrong;ful  Interference 
with  the  rights  of  plaintiff  to  its  damage  and 
to  defendant's  profit  The  fact  that  defend- 
ant transported  the  property  of  plaintiff, 
as  it  was  bound  to  do,  from  Jersey  City  to 
Richmond,  and  there  delivered  it  to  the  con- 
signee, in  good  order,  does  not  afford  a  com- 
plete answer  to  plalntlfTs  claim,  because  to 
defendant's  knowledge,  upon  the  above  as- 
sumption of  facts,  regular  transportation, 
which  was  refused,  would  have  cost  plaintiff 
a  very  few  dollars,  whereas  the  service  actu- 
ally rendered  was  boimd  to  cost,  and  defend- 
ant knew  would  cost  plaintiff  $700,  which 
sum  the  defendant  Instead  of  plaintiff,  would 
receive.  The  supposed  facts  are  not  found, 
but  upon  an  idea  of  the  import  of  the  evi- 
dence not  in  harmony  with  that  here  advanc- 
ed, the  court  directed  a  verdict 

For  defendant  It  is  contended  that  a  ver- 
dict should  have  been  directed  in  its  favor. 
We  are  satisfied  that  a  directed  verdict  for 
defendant  would  have  been  wrong,  and  that 
defendant's  requests  to  charge  were  properly 
refused.  We  cannot  however,  say  that  but 
one  conclusion  may  be  or  should  be  reached 
upon  the  facts.  As  presented.  It  is  a  case 
In  which  inference  and  deduction  perform  no 
Inconsiderable  ofilces.  We  think  that  there 
were  questions  for  the  jury,  and  that  the 
case  should  have  gone  to  the  Jury  with  in- 
structions. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered. 


SHOULDICE  V.  McLBOD'S  ESTATE. 
(Supreme  Court  of  Michigan.    Sept  20,  1906.) 

BXECUTOBS    AND    ADianlSTBATORS  —  CLAIUS — 

Contest  —  Allowanob  to  Executob  fob 
ExPBHSCS— Statutes  . 

Under  Comp.  Lnws,  (  9402,  providing  that 
I  where  the  assets  which  an  executor  may  have 
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reeeived  for  Ui«  ptTment  of  debta  shall  not  b« 
•afficieDt,  he  shall,  after  the  pajrment  of  the 
necessarj  expeDsea  of  administration,  pay  the 
debts  in  the  order  prescribed,  and  section  9438, 
providing  that  the  court  may  grant  to  an  exec- 
ntor  a  reasonable  allowance  for  any  extraordi- 
nary service,  an  executor,  who  in  good  faith,  and 
on  advice  of  counsel,  unsuccessfully  defends 
against  a  claim  presented  against  the  estate,  may 
l>e  reimbursed  for  his  reasonable  expenditnre, 
though  the  estate  is  sufficient  to  pay  the  claim. 
[E^  Note. — For  cases  in  point,  see  toL  22, 
Cent.  Dig.  Executors  and  Administrators,  ff 
448-162.] 

Bnor  to  Glrcnlt  Court,  Ifmrqoette  County; 
John  W.  Stone,  Jndge. 

Action  by  Henry  Slionldlce  against  the  es- 
tate of  Norman  McLeod,  deceased.  There 
was  a  Jtidgment  allowing  the  account  of  tbe 
executors  of  tbe  deceased,  and  plaintiff  brings 
error.    Affirmed. 

Arraed  before  BliAIR,  MONTOOHBBT, 
OSTRANDER.  HOOKER,  and  HOORB,  JJ. 

Ball  &  Ball,  for  appellant.  B.  O.  Pearl 
(0.  D.  Oonld,  of  counsel),  for  appellee. 

• 

MONTGOMERY,  J.  A  writ  of  oror  has 
been  sued  out  to  review  tbe  action  of  the 
circuit  Judge  in  allowing  tbe  final  account  of 
the  executor  on  appeal  from  probate  court 
Decedent  was,  at  the  time  of  bis  deatb,  a 
resident  of  Minnesota,  and  his  estate  was 
mainly  administered  In  Hennepin  county,  in 
that  state.  The  estate  was  closed  in  that 
court  in  December,  1896,  and  upon  the  dis- 
tribution there  was  assigned  to  Margaret 
I.  McDonald  in  addition  to  personal  and  real 
property  in  Minnesota,  lands  in  Michigan. 
In  May,  1890,  an  ezemplifled  copy  of  dece- 
dent's will  and  of  its  probate  in  Minnesota 
was  filed  in  tbe  probate  court  of  Marquette 
county  by  the  executors.  The  will  was  ad- 
mitted to  probate,  and  letters  testamentary 
were  issued  to  Margaret  I.  McLeod  and  Hugh 
N.  McDonald.  On  February  10,  1900,  Henry 
Sbouldlce  filed  his  claim  against  the  estate 
for  $2500  and  interest  from  October  0,  1882. 
Tbe  claim  was  disallowed  by  commissioners, 
and  an  appeal  was  taken  to  the  circuit  court 
The  case  was  twice  tried  at  tbe  circuit,  and 
twice  reviewed  in  this  court,  a  Judgment  of 
$6,029.16  being  finally  afllrmed.  The  execu- 
tors filed  an  account  which  Included  charges 
of  attorneys  and  for  the  executors'  time  in 
contesting  against  this  daim.  Ilie  circuit 
Judge  foimd  these  charges  reasonable  in 
amount,  that  the  defense  of  the  claim  was 
undertaken  on  tbe  advice  of  attorneys  and 
was  made  In  good  faith,  and  allowed  the 
executors'  account  The  estate  In  Michigan 
was  insufficient  to  pay  the  claim  of  Sbouldlce^ 
In  fact  is  not  likely  to  pay  the  amount  of 
the  executors'  account  as  allowed. 

It  is  contended  that  In  these  circumstances 
the  executors  should  be  held  to  have  under- 
taken the  defense  at  their  peril  and  should 
be  required  to  look  to  the  legatees  for  their 
compensation.  We  cannot  discover  tliat  the 
rule  that  the  executor  is  entitled  to  be  repaid 
the   reasonable  expenses  of   administration 


(Oomii.  Laws,  H  M02>  M3Q  !■  rabjeit 
to  any  such  qualification.  On  tbe  otber  bxai 
we  understand  the  rule  to  be  tliat  an  execntR 
is  entitled  to  defend  against  a  dalm  preMnted 
against  his  testator  provided  lie  acts  In  gftoi 
faith  upon  the  advice  of  connad  and  may  te 
reimbursed  Us  expenditnrcsL  Jadfcaoa  v. 
Leech's  Estate,  118  Mich.  381,  71  N.  "W.  846: 
Amnion's  Appeal,  81  Pa.  Sll;  2  Poems'! 
Law  of  Admn.  61S.  The  cases  dted  by  apixi- 
lant  are  not  opposed  to  the  general  rule,  nor 
do  they  Ingraft  an  excqttion  on  tbe  role  wldek 
excludes  compoisatlon  to  an  execntnr  of  an 
insolvent  estate.  In  Brinton's  Bletate,  10  Pj. 
408,  tlie  effort  was  to  duirge  an  attorney  fee 
in  an  unwarranted  proceeding  bj  an  ejceuulw 
to  obtain  a  review  of  Ills  own  aceonnt,  tt 
was  termed  "a  mere  experiment  for  tbe  bene- 
fit of  tbe  executor."  In  Rogers'  Appeal  tbi 
attorney  fees  wiilch  it  was  soa^t  to  re- 
ooTer  were  incorred  in  tbe  attempt  to  probate 
a  suppositions  will.  In  neither  caee  was  the 
expense  incurred  in  a  good  faitb  defense  ct 
an  estate  vested  in  the  executor. 
VIm  Judgment  is  affirmed. 


ACKERMAN  r.  PFENT. 
(Supreme  Court  of  Michigan.    Sept.  20,  I90& 
1.  JpnqiiKWT  —  BATiBFAOnoH  —  Lkvt  or  Ei- 

EUUTIOR. 

A  levy  of  an  execution  on  the  reai  estitr 
of  the  debtor  is  not  prima  fiude  satiafactian  gf 
the  judgment 

[Ed.  Note. — ^For  cases  in  point  see  voL  30. 
Cent  Dig.  Judgment  U  1689-1701.] 

Z   ADICINTSTSATOBS— AFPOimiCENT— COIXAT- 

EBA.I.  Attack. 

The  widow  and  next  of  kin  of  a  decete: 
took  no  steps  for  over  eight  montlis  after  tli* 
death  of  the  decedent  to  probate  his  estate.  Tht 
principal  creditor  then  applied  for  administn- 
tion.  His  petition  was  m  regular  form,  ssd 
the  court  determined  that  he  was  entitled  to 
letters  of  administration.  Hdd,  tliat  tbe  jnd^ 
meat  of  the  probate  court  was  not  open  to  col- 
lateral attack  in  a  suit  by  the  widow  to  de- 
clare the  probate  proceedings  void,  and  to  en- 
join tbe  creditor  from  interfering  with  tkt 
estate. 

[Ed.  Note. — ^Fer  cases  in  point  see  toL  3X 
Cent  Dig.  Executors  and  Admlnistratnn^  { 
178.] 

Appeal  from  Circuit  Court,  Wayne  Ooonty, 
in  Chancery;  George  S.  Hosmer,  Judge. 

Suit  by  Mary  Ackerman  against  Franlt 
Pfent  From  a  decree  dismissing  the  bU 
complainant  appeals.    Affirmed. 

Defendant  obtained  a  Judgment  against 
Jacob  Ackerman  in  February,  1803,  and  on 
tbe  17th  of  November,  1003,  filed  a  transcript 
in  tbe  drcult  court,  and  caused  an  executioo 
to  be  issued  and  a  levy  made  upon  20  acres  of 
land  occupied  by  Ackerman  and  his  family  ai 
a  homestead.  No  sale  was  had  under  the 
levy.  Jacob  Ackerman  died  May  27.  1901, 
intestate.  No  steps  were  taken  to  probate  the 
estate  of  Jacob  Ackerman  by  his  widow  or 
next  of  kin,  and  on  Mardi  13,  190(S,  defend- 
ant petitioned  tiie  probate  court  for  admlids- 
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ration  aa  principal  creditor  of  tlie  Mtate. 
Lppraisera  and  commlBsloners  on  claims  were 
ppointed.  Two  claims  were  allowed;  one 
a  favor  of  defendant  being  the  amount  of 
Is  Judgment  and  coats,  viz.,  SllSJSS,  and  the 
tber  one  amounting  to  $79.06  in  favor  of 
'orth  A;  Mascb,  undertakers.  The  complain- 
nt  is  the  widow  of  Jacob  Ackerman  and 
rantee  of  the  Interests  of  the  heirs  at  law. 
hn  October  24,  190fi,  complainant  paid  to  the 
heritr  $113.78,  and  obtained  a  release  and 
atisfactlon  of  the  Judgment  and  execution  In 
ilB  handa.  In  October,  1905,  she  also  paid 
he  claim  of  Forth  ft  Masch.  The  defendant 
zpended  certain  sums  In  advertising  the  no- 
Ice  of  hearing  on  the  petition  for  administra- 
lon  and  the  hearing  on  claims,  for  appraising 
tie  property,  etc.  He  also  claimed  compoua- 
lon  for  his  services  as  administrator  and  for 
ervlces  of  his  attorney.  Complainant  offered 
o  pay  $25,  but  this  was  refused.  This  bill 
9  filed  asking  that  the  probate  proceedings 
>e  declared  void,  and  that  defendant  be  per- 
letually  enjoined  from  interfering  with  the 
state.  The  circuit  court  dismissed  the  bill, 
nd  complainant  appeals. 
Argued  before  BIiAIR,  MONTOOMBBT, 
ISTRANDEB,  HOOKER,  and  MOORE,  33. 

James  J.  McGann.  for  appellant.  Walta 
iarlow,  for  appellee; 

MONTOOMBRY,  J.  (after  stating  the 
acts).  The  contention  of  the  complainant 
s  that  the  levy  was  prima  fade  a  satisfacv 
Ion  of  the  defendant's  claim,  or  at  least  a 
inspension  of  his  right  to  proceed  to  collect 
lis  Judgment  by  other  proceedings,  and  that 
t  follows  that  defendant  was  not  a  creditor 
entitled  to  administration  of  Jacob  Acker^ 
nan's  estate.  It  has  long  been  settled  in 
his  state  that  a  levy  of  an  execution  upon 
-eal  estate  of  the  debtor  Is  not  prima  facie 
latlsfactlon  of  a  Judgment  Spattord  v. 
Seach,  2  Dong.  150;  Miller  v.  Hanley,  94 
dlch.  253.  58  N.  W.  962. 

The  petition  for  administration  was  regular 
a  form.  There  was  within  the  Jurisdiction 
if  the  probate  court  an  estate  to  be  ad- 
ainlstered.  The  determination  of  that  court 
bat  defendant  was  a  party  entitled  to  letters 
>t  admtnlstratlmi  Is  not  therefore  open  to 
'oUateral  attadc.  Wilkinson  v.  Conaty,  65 
dlch.  614,  32  N.  W.  841;  Johnson  v.  John- 
ion's  Estate,  66  Mich.  52S,  83  N.  W.  413; 
n  re  Sprague's  Estate,  126  Mich.  857,  84  N. 
V.  293. 

The  decree  Is  affirmed,  with  costs. 


IVHEELOCK   et    al.    V.    STARKWEATHER 

et  al. 
Supreme  Conrt  of   Michigan.    Oct   1,  1906.) 

1.  Sales— AonoR  roB  Paioc— Qxterior  roa 
JuBir. 

In  an  action  for  the  price  of  hay,  keU, 
:h&t  the  qaestion  whether  title  passed  When  the 
lay  was  baled  by  the  purchaser  waa  for  the 
tory. 


2.  SAin— TaANSFEB    ov  Title— Aotb  to   bx 

Dons  bt  Sklubb. 

On  an  Issue  whether  title  to  hay  passed 
when  it  was  baled  by  the  purchaser  on  the  sel- 
ler's farm,  a  stipnlation  that  the  seller  shoold 
draw  it  to  cars  aid  not  alone  show  the  contract 
executory  at  the  time  of  trading. 

[EH.  Note. — For  cases  in  point,  see  voL  48, 
Cent  Dig.  Sales,  {  56&] 

Error  to  Circuit  Court,  Wayne  County; 
Flavlus  li.  Brooke,  Judge. 

Action  by  Charles  P.  Wheelock  and  others 
against  Edward  M.  Starkweather  and  others. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.    Reversed  and  new  trial  granted. 

Argued  before  BLAIR,  MONTGOMERX, 
OSTRANDER,  HOOKER,  and  MOORE,  JJ. 

a  a  Terkea,  for  appellants.  P.  W»  Voor- 
btis,  for  appellees. 

OSTRANDER,  J.  Assumpsit  for  the  pur- 
chase price  of  certain  hay  alleged  to  have 
been  sold  and  delivered  by  plaintiffs  to  de- 
fendants. There  was  a  verdict  for  plaintlffB 
under  an  Instmctlon  that  "the  title  to  this 
hay  passed  on  the  day  that  it  was  purchased 
as  it  stood  in  the  stack;  that  from  that  mo- 
ment these  stacks  of  liay  belonged  to  Stark- 
weather &  Daniels,  and  It  stood  there  at 
their  risk,  subject  however,  to  such  duties 
in  connection  therewith  as  were  cast  ui>on 
the  plaintiffs,  either  by  their  agreement  with 
reference  to  its  delivery,  or  by  the  duty  im- 
posed upon  Brldger  to  properly  do  what  he 
undertook  voluntarily  to  do  with  reference 
to  its  care  after  it  was  balled  and  before  It 
was  delivered." 

It  Is  the  contention  of  defendants,  the  plain- 
tiffs in  error,  that  if  the  testimony  sup- 
ported any  conclusion  as  to  when  the  title 
passed  it  supiwrted  the  converse  of  the  con- 
clusion stated  by  the  court ;  that  the  question 
was  properly  one  of  fact  for  the  Jury.  A 
careful  reading  of  the  testimony  warrants 
the  statement  that  there  is  no  substantial  dis- 
pute between  the  parties  concerning  the  bar- 
gain which  was  made.  Defendants  are  buy- 
ers of  hay  which  they  press  and  ship  to 
market  Plaintiffs  are  farmers.  Defendant 
Daniels  testified:  "I  went  to  buy  this  hay 
and  offered  them  $7  a  ton  for  it  They  ac- 
cepted it  and  I  gave  them  a  check  on  the 
hay.  We  were  to  send  a  man  to  press  It  and 
it  was  to  be  delivered  at  Plymouth  as  soon 
as  cars  could  be  obtained.  •  •  •  When 
I  bought  the  stacked  hay,  I  ran  my  hand 
into  the  stacks  and  made  an  Inspection  of 
It"  The  thing  bought  and  sold  was  dis- 
tinguished, the  price  to  be  paid  was  agreed 
upon.  The  vendee  was  to  bale  the  bay  and 
weigh  It  The  vendor  was  to  draw  it  to  Ply- 
mouth to  cars  to  be  furnished  by  the  vendee. 
The  agreement  then  made  proceeded  no  fur- 
ther. The  time  and  manner  of  payment  of 
the  balance  of  the  purchase  price  were  not 
discussed.  It  was  not  agreed  that  title  should 
pass.  Thereafter  the  vendees,  aided  by  the 
Tendon,  pressed  the  hay  into  bales,  weighed 
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It,  made  monorandum  of  the  weights,  and 
placed  on  each  bale  a  tag  showing  Its  weight 
The  yendors  then  piled  the  hay  In  the  field 
npon  a  foundation  made  by  them,  and,  to 
•ome  extent,  covered  the  top  and  sides  to 
protect  it  from  the  rain.  The  hay  so  re- 
mained for  about  two  weeks.  During  this 
time  the  vendors  requested  that  they  might 
draw  the  hay  to  Salem,  instead  of  to  Ply- 
mouth. According  to  their  testimony  it  was 
then  agreed  that,  if  vendees  could  get  cars 
at  Balem,  the  hay  might  be  drawn  there.  Ac- 
cording to  defendents  the  vendors  were  told 
that  it  might  be  dliflcult  to  get  cars  at  Salem, 
and.  If  in  waiting  for  them  the  hay  was  dam- 
aged, it  would  I>e  at  the  expense  of  the  ven- 
dors. "I  told  bim  it  was  at  his  risk;  that 
It  mustn't  get  wet  while  in  the  fields;  that 
we  could  not  take  wet  hay."  During  the 
two  weeks  that  the  hay  was  piled  in  the 
field  it  rained  some.  Learning  there  were 
cars  at  Plymouth  ordered  there  by  the  ven- 
dees, the  vendors,  without  notice  to  the  ven- 
dees, drew  the  hay  to  Plymouth  and  there 
put  it  in  a  car  pointed  out  by  the  station 
agent  as  one  designed  for  vendees.  When 
the  hay  was  uncovered  for  the  purpose  of 
drawing  it,  it  was  found  to  be  wet  in  places. 
In  drawing  It  no  canvas  or  other  covering  was 
used  for  the  hay,  and  some  of  It  was  wet 
while  on  the  way  to  the  station.  Others  were 
loading  bay  for  the  defendants  at  Plymouth 
and  the  hay  in  question  went  forward  without 
further  lnsi>ectlon  by  the  vendees,  being  billed 
out  by  the  railroad  agent  under  Instructions 
from  defendants  to  a  commission  house  in 
New  York  City,  and,  it  is  asserted,  was 
spoiled,  and  by  Its  contact  In  the  car  wltb 
other  sound  hay  damaged  it  Defendants  bad 
no  knowledge  that  the  plaintiffs'  hay  had  been 
loaded  until  Monday  succeeding  the  week  of 
loading. 

What  was  said  when  plalntitrs  applied  for 
pay  is  In  dispute.  Defendants  claim  they 
said  they  understood  the  bay  had  got  wet ; 
that  they  would  make  a  small  advance  upon 
it  and  give  strict  account  of  Its  sale;  that 
plaintiffs  agreed  to  take  the  sales  account 
and  the  returns  received  for  their  hay.  The 
responsibility  of  the  vendors  as  upon  an 
arrangement,  if  one  was  made,  to  care  prop- 
erly for  the  bay  after  it  was  pressed  and 
to  properly  deliver  it,  was  left  to  the  Jury 
under  Instructions  not  here  complained  about. 
In  such  submission  the  court  proceeded  ac- 
cording to  the  finding  of  title  hereinbefore 
set  out.  The  sole  question  is,  therefore, 
whether  it  can  be  said  as  matter  of  law  that 
title  to  the  bay  passed  before  or  at  the  time 
the  hay  was  baled.  As  was  said  by  this 
court  in  Wilkinson  v.  Holiday,  33  Mich.  886: 
"If  one  bargains  with  another  for  the  pur- 
chase of  property,  and  that  is  done  in  respect 
to  it  which  the  parties  agree  shall  pass  the 
title,  nothing  more  Is  generally  requisite. 
The  question  is  only  one  of  mutual  assent — 
whether  the  minds  of  the  parties  have  met. 


and  by  their  understanding  the  parAaaet 
has  now  become  owna:.  This  is  the  gen- 
eral rule  where  the  case  is  not  wltUn  the 
statute  of  frauds."  It  is  dear  Oat,  if  the 
contract  was  in  other  respects  complete  aid 
the  intention  of  the  parties  othervrlse  plaiz. 
the  stipulation  that  the  vendor*  abcMild  dnv 
the  baled  liay  to  the  cars  wonld  not  ct  i:- 
self  render  the  contract  of  sale  execntc-rr. 
Terry  v.  Wheeler,  25  N.  Y.  520 ;  Dyer  t.  Litij. 
61  Me.  46 ;  People  v.  Sheehan,  118  ICidb.  533. 
77  N.  W.  88;  Whltcomb  v.  Whitney.  24  Miet. 
486,  491 ;  Benjamin  on  Sales  (4th  Ed.)  {  S15. 
and  notes.  Such  a  stipulation  Is,  boweve. 
to  be  taken  here  with  all  the  otber  facs 
and  circumstances  attending  the  transactHs 
In  determining  the  Intention  of  the  parti«. 
It  is  true  that  the  plalntiflts  deUvered  the 
hay  without  arrangement  as  to  payment  of 
the  balance  of  the  purchase  price.  But  de- 
fendants say  this  action  was  perhaps  nnda'- 
taken  fbr  the  purpose  of  selling  epoiled  ha^, 
and  that  it  does  not  aid  In  determining  tbf 
right  of  plaintiffs,  under  the  contract  actnal- 
ly  made,  to  withhold  the  hay  until  payxwiiC 
for  it  was  made.  In  the  case  at  bar  the 
Identification  and  setting  apart  of  the  ha;, 
the  pressing  done  at  the  expense  of  tts 
vendees,  support  Inferences  of  an  understacd- 
ing  that  the  hay  belonged,  at  least  afto- 
baling,  to  the  purchasers.  So  the  testimoD.T 
of  defendant  that  in  reply  to  tbe  request 
that  the  bay  might  be  delivered  at  Salem  In- 
stead of  at  Plymouth  he  told  plaintUf  that 
such  course  would  be  attended  by  delay  aod 
that  it  "was  at  his  risk,"  and  the  fact  that 
it  was  defendants,  and  not  plaintiffs,  w]» 
by  providing  cars  could  Ox  tbe  time  for 
loading  the  hay,  may  be  said  to  sopmrt 
the  inference  that  tlie  title  to  tbe  hay  Iiad 
passed. 

On  the  otber  band.  It  Is  claimed  that  de- 
fendants  purchased  hay  in  many  places  and 
that  the  delay  in  baling  and  In  actual  delivery 
is,  by  inference,  not  at  their  risk.  And  la 
Wilkinson  t.  Holiday,  supra,  it  Is  said: 
"Moreover,  no  credit  appears  to  have  been 
agreed  upon,  and  the  legal  Inference  Is,  where 
that  is  tbe  case,  that  payment  was  to  be 
made  Iwfore  the  purchaser  was  to  be  at 
liberty  to  remove  the  property."  Bee,  also, 
Foster  v.  Lumbermen's  Mining  Co.,  68  Mich 
197,  86  N.  W.  171.  It  was  for  the  Jury,  and 
not  the  court,  to  draw  the  necessary  infer- 
ences and  to  determine  the  principal  fact 

The  Judgment  is  reversed,  and  a  new  trial 
granted. 


BOWERMAN  r.  BOWERMAN. 

(Supreme  Court  of  Michigan.    Sept  20,  1906.) 

1.  DiVOBCB— AxncoNT— Amouht. 

In  determining  the  amoant  of  permanoit 
alimony  which  should  be  paid  by  a  husband 
against  whom  a  decree  has  been  obtained  tbe 
homestead  will  be  taken  into  conaideratioii, 
though  the  title  stands  in  the  name  of  both 
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parties  aa  tenants  la  the  enUrety,  where  the 
title  once  stood  in  the  husband  and  was  con- 
veyed to  the  wife  on  no  consideration,  except 
the  discontinaance  of  a  prior  divorce  suit. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Divorce,  {{  676,  676.] 
2.  Sams. 

Where  in  divorce  it  appeared  that  the 
husband's  estate  was  worth  S7,563 ;  that  he  was 
62  years  of  age  and  the  wife  47;  that  be  was 

ShysicalJy  unable  to  ^rform  hard  manual  labor, 
ut  capable  of  eamine  some  Income  in  other 
service,  and  that  the  wife  was  capable  of  doing 
something  toward  her  own  sapport,  a  decree 
awarding  the  wife,  as  alimony,  the  household 
goods;  $2,000  in  cash;  the  homestead,  worth 
$1,200;  $25  per  month  until  the  elder  of  two 
children  should  reach  the  age  of  17  years;  and 
$12.50  per  month  until  the  younger  should  reach 
the  age  of  16  years — the  elder  being  10  years 
of  age  and  the  other  6 — ^would  be  modified  by 
allowing  the  wife  the  homestead  and  household 
furniture,  $1,000,  and  $8  a  month  for  the  use 
of  each  child  until  they  should,  respectively, 
reach  the  age  of  16. 

Appeal  from  Circuit  Coiirt,  Van  Bnren 
County,  In  Chancery;  L.  Burget  Dea  Volgnes, 
Judge. 

Suit  by  Mary  £.  Bowerman  against  Samuel 
R.  Bowerman,  for  divorce.  From  a  decree  in 
favor  of  complainant,  defendant  appeals. 
Modified. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  MONTQOMBRT,  OSTBANDBR, 
and  MOORE,  JJ. 

Dallas  Boudeman,  Frank  S.  Weaton,  and 
TbomaB  J.  Gavanaugh,  for  appellant  Wlck- 
sall  &  Oogshall,  for  appellee. 

MONTGOMERY,  J.  A  divorce  abBolate 
was  granted  to  complainant,  together  wltb 
an  atvard  of  alimony  of  the  household  goods, 
the  homestead,  $2,000  In  cash,  and  $25  per 
month  until  the  elder  of  the  two  children  of 
the  parties  should  reach  the  age  of  17  years, 
and  $12.60  per  month  thereafter  until  the 
younger  should  reach  the  age  of  16  years. 
We  are  asked  to  review  this  award  of  ali- 
mony, and  to  reduce  the  amount  The  prop- 
erty of  defendant  consisted  at  one  time  of 
the  homestead,  which  we  find  to  be  worth 
about  $1,200;  two  lots  and  a  house  in  the 
city  of  South  Haven,  directly  opposite  the 
homestead,  worth  about  $1,700;  four  lots  in 
Chicago  worth  about  $500;  a  small  farm  on 
the  lake  shore  south  of  South  Haven,  which 
was  not  productive  of  an  Income  more  than 
sufficient  to  pay  taxes,  and  a  small  return  in 
addition  upon  which  the  estimates  vary  radi- 
cally. This  property,  as  a  farm,  would  be 
highly  valued  at  $2,250,  but  It  Is  shown  to 
have  a  larger  speculative  value  as  resort 
property.  The  demand  for  property  for  such 
use  Is  shown  to  have  been  very  little  during 
the  last  two  years.  We  are  satisfied  that  as 
an  available  asset  with  which  to  meet  the 
charges  Imposed  by  the  decree  it  would  be 
wholly  unsafe  to  estimate  this  property  as 
worth  more  than  $5,000.  Defendant  also  had 
In  cash  about  $300,  making  a  total  of  prop- 
erty to  be  considered  $8,700.    Defendant  owes 


$1,147,  leaving  the  net  worth  $7,653,  aside 
from  household  furniture.  We  have  included 
the  homestead  although  the  title  stands  In 
the  name  of  the  two  parties  as  tenants  in  the 
entirety  for  the  reason  that  the  title  once 
stood  In  defendant  and  was  conveyed  to  com- 
plainant upon  no  consideration  except  the 
discontinuance  of  a  prior  divorce  suit  We 
have  then  a  net  estate  of  $7,663  to  be  cmi- 
sldered. 

It  la  obvious  that  this  estate  cannot  be 
divided  so  as  to  produce  an  Income  sufficient 
to  support  complainant  and  the  two  children 
In  any  reasonable  style  of  living  and  leave  to 
the  defendant  any  means  of  support  except 
his  own  labor.  He  is  shown  not  to  be  physi- 
cally able  to  perform  hard  manual  labor,  but  la 
capable  of  earning  some  Income  in  other 
service.  He  Is  62  years  of  age,  and  complain- 
ant 47.  She  is  apparently  capable  of  doing 
something  toward  her  own  support.  In  these 
circumstances  we  think  a  fair  allowance  to 
complainant  will  be  the  homestead  and  house- 
hold furniture,  and  an  additional  sum  of 
$1,000.  Defendant  should  also  be  required 
to  give  security  to  pay  into  complainant's 
hands  $8  per  month  for  the  use  of  each  child 
until  they  shall,  respectively,  reach  the  age 
of  16  years.  The  complainant  as  a  condi- 
tion to  the  receipt  of  these  items,  should  be 
required  to  release  b&c  dower  Interest  in 
defendant's  lands. 

The  decree  is  so  modified. 


PEOPLE  T.  MAXFIELD  et  al. 

(Bapieme   Court  of  Michigan.    Oct  1,  1906.) 

CannnAL  Law — Confessions— iNSTatJcxioKs. 
Where  the  principal  evidence  in  a  criminal 
case  consisted  of  the  proof  of  admissions  of 
guilt  by  accused,  and  the  prosecution  showed 
that  they  were  volnntarlly  made,  while  accused 
denied  the  admissions,  and  stated  that  if  any 
were  made  thev  were  made  through  fear,  an 
instruction  resting  the  right  to  convict  on  proof 
of  the  making  of  the  admissions,  regardless  of 
whether  they  were  voluntary  or  made  under 
threats,  was  erroneous,  and  the  jury  should 
have  been  instructed  that  it  was  their  duty  to 
first  determine  whether  the  admissions  were 
voluntary  or  made  under  threats. 

[Ed.  Note.— For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  U  1864-1868.] 

Exceptions  from  Circuit  Court  Genesee 
County;  Charles  H.  Wisner,  Judge. 

Linus  D.  Maxfleld  and  another  were  con- 
victed of  crime,  and  they  bring  exceptions. 
Conviction  set  aside,  and  new  trial  granted. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  MOORE,  JJ. 

John  B.  Bird,  Atty.  Gen.,  and  Horace  P. 
Martin,  Pros.  Atty.,  for  the  People.  Johnson 
&  Landon  (Lee  &  Parker,  of  counsel),  for 
respondents. 

BLAIR,  J.  Respondents,  who  are  husband 
and  wife,  were  convicted  of  keeping  a  house 
of  ill  fame,  resorted  to  for  purposes  of  pros- 
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tttutlon  and  lewdness.  The  principal  evi- 
dence in  the  record  Justifying  a  conviction 
consisted  of  testimony  of  statements  by  re- 
spondents admitting  the  offense.  Counsel 
lor  respondents  objected  to  the  reception  of 
the  statements  In  evidence,  on  the  ground 
that  they  were  made  under  duress.  The 
prosecution  put  in  evidence  tending  to  show 
the  voluntary  character  of  the  statements 
and  they  were  received.  Respondents  denied 
making  the  admissions  at  all,  and  respondent 
Lorlnda  Maxfield  testified  that  she  was 
nervous  and  scared  and  that  the  chief  of 
police  threatened  "If  I  didn't  tell  such  and 
snch  things  they  would  take  me  to  the  bouse 
of  correction  or  to  the  workhouse."  As  to 
the  statements,  she  testified:  "If  I  made 
any,  it  was  through  fear.  I  didn't  know 
what  I  said."  Respondent  Linus  Maxfleld 
testified  upon  this  subject,  as  follows:  "Q. 
Were  they  cross-examining  your  daughter  at 
the  same  time  in  another  part  of  the  build- 
ing? A.  I  think  they  were  from  what  they 
told  me  afterwards.  Q.  Did  they  come  and 
bring  yon  one  kind  of  a  story  and  tell  yon 
It  wasn't  any  use  to  He  about  it — things  of 
tliat  kind?  A.  Yes,  sir.  Q.  What  did  they 
I>romlse  to  do  for  you,  if  you  owned  up  any- 
thing? A,  Yes,  sir.  Mr.  Martin:  Are  you 
testifying,  Mr.  Parker?  Q.  What?  A.  They 
fnid  there  wouldn't  be  anything  done  about 
it  If  I  would  own  It  up.  Q.  What?  A,  They 
said  that  would  be  about  all  there  would  be 
to  it  or  wouldn't  be  anything  serious.  Q. 
Own  up  to  what — something  you  hadn't 
done?  A.  Yes,  sir.  Q.  Was  It  on  account 
of  those  promises  you  made  the  statement 
you  did?    A.  Yes,  sir." 

No  written  requests  to  charge  were  sul> 
mltted  by  either  party  and  the  circuit  Judge 
charged  the  Jury  upon  the  subject  of  the  al- 
leged admissions,  as  follows:  "Now,  one  may 
))e  convicted  of  an  oflTense  under  their  ac- 
knowledgment of  the  commission  of  it,  and 
If  you  should  find  that  they  have  committed 
this  offense  even  by  their  acknowledgment. 
If  you  believe  the  testimony  of  Mr.  Rust 
and  of  those  people  who  claim  they  made 
these  acknowledgments  to  them  (you  will 
remember  what  the  testimony  was)  and  you 
should  find  that  it  is  corroborated  by  other 
circumstances  testified  to  here  that  you  find 
to  be  the  truth  then  you  would  be  warranted 
In  convicting;  but  If  you  have  any  reason- 
able doubt  of  the  commission  of  the  offense 
by  these  respondents,  then  you  must  give 
them  the  benefit  of  It  and  acquit  them. 
That  is  all  I  desire  to  say  to  you  gentlemen." 
The  legal  accuracy  of  this  portion  of  the 
charge,  which  constitutes  the  whole  charge 
upon  the  subject.  Is  challenged  by  resiwnd- 
<^ut's  twelfth  assignment  of  error.  We  think 
the  charge  was  erroneous.  It  rests  the  right 
to  convict  upon  proof  of  the  making  of  the 
acknowledgment  regardless  of  whether  the 
iicknowled.cment  was  voluntary,  or  made  un- 
der threats  and  promises  of  favor.  The  Jury 
should  have  been  Instructed  that  It  was  tiielr 


duty  to  first  determine  whether  tiie  state- 
ments were  made  voluntarily  or  under  thrt- ata 
or  promises.  People  v.  Howes,  81  Mich.  3&6. 
45  N.  W.  961;  Wilson  v.  United  States.  V2 
U.  S.  613,  16  Sup.  Ct  895.  40  L.  Ed.  lOOi. 

We  do  not  think  the  other  asslgnmenu 
of  error  are  well  founded. 

The  conviction  is  set  aside,  and  a  new  trial 
granted. 


WOLVERINE    LUMBER    CO.,    Limited,    t. 
PHENIX  INS.  CO.  OF  BBOOEXXN. 

(Supreme  Court  of  Michigan.    Sept.  20,  lOOl: 

1.  Evidence— CoNTBACTs  of  Ihsukakce— Pa- 
BOL  Evidence— Admissibiuty. 

A  fire  policy  covered  lumber  "in  mill  baili- 
Ing,  on  cars  under  mill  sheds,  and  in  sheds  ad- 
joming  said  mill  building."  Situate  seme 
distance  from  the  mill  were  sheds  where  lnnib?f 
was  piled.  The  roof  of  the  mill  extended  ahDic 
10  or  12  feet  over  the  track  on  either  side  of  ti^ 
mill  to  protect  the  lumber  and  men  loading  or 
unloading  cars.  Held,  that,  thong^b  the  word? 
in  the  policy  are  words  of  ordinary  meanicz. 
extraneous  evidence  to  establish  the  meaning 
thereof,  was  admissible. 

[Eld.  Note.— For  cases  in  point,  see  vol.  3J, 
Cent  Dig.  Evidence,  !$  2116,  2118,  212a] 

2.  INSUBANCB— PlBE  Por-ICT— CONSTRCCTIOS— 

Question  fob  Jury. 

A  fire  policy  covered  lumber  "in  mill  build- 
ing,  on  cars  under  mill  sheds,  and  in  sheds  iid- 
joinlng  to  said  mill  building."  Situate  soni'^ 
distance  from  the  mill  were  sheds  where  lumto-r 
was  piled.  The  roof  of  the  mill  extended  abont 
10  or  12  feet  over  the  track  on  either  side  of 
the  mill  to  protect  the  lumber  and  men  loac'ins 
or  unloading  cars.  The  insurer  claimed  (lit 
the  mill  sheds  included  in  the  policy  were  tli'' 
sheds  formed  by  the  extension  of  the  roof  of 
the  mill  building.  The  insured  claimed  that 
the  sheds  situate  some  distance  from  the  mil! 
were  also  included.  There  was  evidence  sup- 
porting both  theories.  Held,  that  the  jury  we-iv 
authorized  in  finding  that  the  she^  situati' 
some  distance  from  the  mill  were  included  in 
the  policy. 

Error  to  Circuit  Conrt,  Bay  County ;  Theo- 
dore F.  Shepard,  Judge. 

Action  by  the  Wolverine  Lumber  Com- 
pany, Limited,  against  the  Phenlz  Insurance 
(Tompany  of  Brooklyn.  There  was  a  jnds- 
ment  for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Argued  before  CARPENTER,  C.  J.,  and 
>IcALVAY,  BLAIR,  HOOKER,  and  MOORR 
.TJ 

T.  A.  E.  &  J.  C.  Weadock.  for  appellant 
Lewis  P.  Coumans  (Pierce  &  Kluuaue,  of 
counsel),  for  appellee. 

McALVAY,  J.  This  action  was  brought  by 
plaintiff  upon  a  policy  of  insurance  for 
$1,000,  Issued  to  It  April  12,  1903,  coverlns 
among  other  property  certain  lumber.  Plain- 
tiff recovered  a  Judgment  The  question  in- 
volved In  the  case  is  the  construction  of  the 
following  portion  of  the  policy,  "|173.41  on 
lumber  in  mill  building,  on  ears  under  mill 
sheds,    and    in    sheds,    adjoining    said    mill 
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alldlng,  Indadlng  dreoed  Ininber.  *Blo<^ 
ilrty  (30).' "  There  was  other  Insurance  on 
le  same  proverty.  As  to  all  the  undisputed 
icta  this  case  is  Identical  with  the  cases 
r  the  Wolverine  Lumber  Co.,  I>td.,  t.  Pala- 
ne  Ina.  Co.,  102  N.  W.  991,  and  Same  t. 
iverpool  ft  London  ft  Globe  Ins.  Co.,  102 
.  W.  992,  decided  by  this  court    Those  suits 


were  brought  tor  losses  whicb  occurred  at 
the  same  fir^  tor  the  same  property,  and  up- 
on policies  containing  the  same  words  as  the 
policy  in  the  suit  at  bar.  The  location  of 
the  car  trades  and  buildings  upon  these  prem-' 
Ises  will  be  better  understood  by  reference 
to  the  tollowing  diagram  which  was  used 
upon  the  trial: 
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The  glee  of  the  mill  and  the  distances  of 
these  sheds  from  the  mill  and  from  each 
other  are  given  In  the  former  opinion  referred 
tOw  The  lumber  destroyed  by  fire  was  In 
dieds  Nos.  4  and  6,  and  In  two  cars  stand- 
ing on  the  east  spur  tndk  opposite  shed 
No.  6.  PlalntlfC  bad  what  It  called  a  general 
form  nnder  which  Insurance  was  carried  on 
the  plant,  being  a  printed  blank  which  had 
been  used  many  years,  and  was  famished 
most  of  the  agents.  It  was  the  only  form 
plaintiff  ever  had  for  general  Insurance. 
De/endanf 8  agent,  Shafer,  who  wrote  the 
policy  in  suit,  which  was  the  renewal  of  a 
former  policy  written  by  him,  solicited  the 
insurance  from  plaintiff  and  was  handed  an 
old  i>oIlcy  with  the  form  he  was  to  fill,  with 
Instructions  to  write  under  that  form.  He 
says  that  it  was  a  typewrltt«i  form  similar 
to  the  one  on  the  policy  In  suit  There  is 
no  dispute  but  that  the  only  difference  be- 
tween the  form  used  In  the  suits  referred  to 
above  and  in  this  suit,  is  in  the  punctuation. 
The  policy  In  suit  was  renewed  when  It  ex- 
pired, without  farther  instructions,  and  the 
bill  was  sent  to  plaintiff.  Shafer  says  that 
this  was  not  a  general  form  and  that  he 
asked  to  make  a  new  form  to  cover  every 
item  in  the  yard.  Evidence  on  the  part  of 
the  plaintiff  was  Introduced  to  show  how  the 
so-called  general  form  was  used  and  what 
this  policy  was  understood  to  cover  and  also 
to  designate  the  mill  sheds.  Defendant's 
agent  also  testified  what  he  understood  this 
policy  covered. 

The  errors  relied  upon  are  the  refusal  of 
the  court  to  sustain  defeodant's  demurrer  to 
the  evidence  and  instruct  the  verdict  In  its 
favor  at  the  close  of  plalntifTs  evidence,  and, 
at  the  close  of  the  case,  the  refusal  to  charge 
the  jury  that  It  did  not  appear  that  any 
property  covered  by  the  policy  in  the  suit 
was  destroyed  by  fire  and  to  instruct  a  ver- 
dict for  defendant  The  question  whether 
the  property  destroyed  was  covered  by  the 
Insurance  contract  was  left  to  the  Jury  to 
determine  imder  the  evidence.  A  verdict 
was  returned  In  favor  of  plaintiff  for  the 
amount  claimed. 

When  the  other  cases  were  before  this 
court,  defendant  Insisted  upon  the  same  con- 
struction which  is  urged  in  this  case.  Jus- 
tice Blair,  speaking  for  the  court,  said: 
"The  defendant  insisted  that  the  clause  in 
question  should  be  read  as  follows:  'On 
lumber  in  mill  buildings ;  on  cars  under  mill 
sheds;  and  In  sheds  adjoining  said  mill 
building,'  insisting  that  the  projecting  roofs 
or  awning  of  the  mill  constituted  the  mill 
sheds  referred  to  In  the  policy."  The  opin- 
ion further  says:  "The  roof  of  the  mill  ex- 
tended out  10  or  12  feet  over  the  track  on 
either  side  of  the  mill  to  protect  the  lumber 
and  the  men  when  loading  or  unloading  the 
cars  in  stormy  weather."  Defendant  Insists 
that  the  policy  in  this  case  is  actually  writ- 
ten as  it  was  contended  the  policies  In  the 


other  cases  should  have  been  Interpreted,  amd 
in  this  case  the  testimony  shows  tbat  then 
was  no  understanding  or  agreement  witli 
reference  to  the  policy  covsing  the  proiwrty 
in  the  different  sheda  This  last  contentiG:: 
being  based  upon  the  fact  that  in  the  former 
cases  defendant  offered  no  testimony.  Is 
this  case  there  were  disputed  questions  of 
fact,  defendant  claiming  that  the  mill  roofs 
over  the  spur  tracks  were  the  only  oiiU  sheci 
on  the  premises;  and  the  plaintiff  clalmlus 
that  there  were  no  mill  sheds  on  the  premises 
under  which  cars  could  be  placed,  and  tLat 
the  sheds  burned  were  known  and  nsed  as 
mill  sheds.  There  was  evidence  in  the  case 
tending  to  support  both  theories.  The  into-- 
pretatlon  and  construction  of  writtea  instrti- 
ments  is  for  the  court  in  all  cases  where  the 
language  is  clear  and  unambignoas,  bnt  a 
written  Instrument  is  c^en  to  explanation  by 
extrinsic  evidence.  Where  the  words  of  tie 
contract  must  be  applied  to  facts  ascertain- 
able only  by  such  evidence,  or  If  there  is 
doubt  or  uncertainty,  not  about  what  the 
substance  of  the  contract  is,  but  as  to  Its 
particular  application.  It  may  be  explained 
or  properly  directed.  17  Cyc.  665,  666,  anfl 
cases  cited.  The  words  of  this  policy  of  to- 
surance  are  words  of  ordinary  meaning,  but 
what  were  mill  sheds  and  sheds  adjoining 
the  mill  building,  and  whether  tbere  were 
mill  sheds  under  which  cars  could  be  placed, 
were  facts  ascertainable  only  by  extraneous 
evidence.  Evidence  to  establish  tbese  facte 
was  properly  admitted,  and  with  proper  in- 
structions submitted  to  the  Jury. 

The  case  is  within  the  well-reoognized 
rules  above  stated.  The  verdict  of  the  Jury 
was  warranted  by  the  evidence.  It  was  not 
error  to  deny  defendant's  motion  to  instmct 
a  verdict  In  its  behalf. 

The  Judgment  Is  afSrmed. 


8PDRR  et  al.  t.  TRAVIS  et  aL 
(Supreme  Court  of  Michigan.    Sept.  20,  1906.) 

1.  CoNSTiTDTiosAi.  Law  —  Eqtjaj.  Pbottx:- 
TiON  OF  Laws— Sixss  m  Bulk  Act. 

Const  U.  S.  Amend.  14,  §  1.  prohibitiD; 
states  from  abridging  the  privil^es  or  immnni- 
ties  of  citizens  of  the  United  States,  or  deny- 
ing to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws,  is  not  contraveoed 
by  Pub.  Acts  1905,  p.  322,  No.  223,  declaring 
void  as  against  creditors  a  sale  in  bulk  of  i 
stock  of  merchandise,  except  on  compliance 
with  certain  conditions;  the  act  being  equallT 
applicable  to  residents  and  nonresidents. 

[Ed.  Note. — For  cases  in  point  see  vol.  10, 
Cent  Dig.  Constitntional  Law,  (  698.] 

2.  Samb— Class  LEOiarATTOW. 

Pub.  Acts  1905.  p.  322,  No.  223,  declaring 
void  as  against  creditors  a  sale  in  bulk  of  % 
stock  of  merchandise,  except  on  compliance  with 
certain  conditions,  is  not  class  legislation,  be- 
cause not  including  merchants  not  harint 
creditors;  its  purpose  being  to  protect  creditota. 
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t.  SAia. 

Nor  Is  it  daaa  I«tIaIatloa  baeaiue  limited 
:o  merchants,  and  not  indudinc  penona  of  other 
sailings. 

ITSa.  Note. — For  eases  In  point,  see  toL  10, 
3eiit.  Dig.  OonsUtntional  Law,  {  668.] 

L  Bamb— Dcx  Pbooess  or  La.w. 

Const,  art.  6,  t  82,  providing  that  no  per- 
lon  aball  be  deprived  of  proper^  withont  dne 
irocesa  of  law,  is  not  oontravened  by  Pub.  Acts 
L905,  p.  322,  No.  223,  declaring  void  as  against 
ireditors  a  sale  in  balk  of  a  stock  of  merchan- 
liae,  except  on  five  days'  notice  to  creditors; 
Ilia  being  a  proper  exercise  of  the  police  power. 

Brror  to  Circuit  Court,  Lapeer  Oonnty; 
3eorge  W.  Smitli,  Judge. 

Action  by  Howard  W.  Spurr  and  otbera 
igalnst  Dayton  A.  Travis  and  others.  Judg- 
nent  for  plalntiffB.  Defendants  bring  error. 
Vfflrmed. 

Argued  before  GRANT,  BLAIB,  MONT- 
30MBRT,  OSTBANDEB,  and  MOORB,  JJ. 

A.  H.  Perkins,  for  appellanta.  W.  B. 
Brown,  for  appelleee. 

MONTGOMERT,  J.  This  case  Involves 
the  question  of  the  validity  of  the  "sales  in 
l>ulk  act,"  so  called,  being  Act  No.  223,  p. 
iSZ,  of  the  Public  Acts  of  1905.  The  drcnlt 
Indge  held  the  act  valid,  and  defendants 
ha.ve  brought  the  case  before  us  for  review 
>n  writ  of  error. 

The  material  portion  of  the  act  reads  as 
Tollows:  "The  sale,  transfer  or  assignment. 
In  bulk,  of  any  part  or  the  whole  of  a  stock 
>f  merchandise,  or  merchandise  and  the  fix- 
tures pertaining  to  the  conducting  of  said 
business,  otherwise  than  in  the  ordinary 
M>nrse  of  trade  and  In  the  r^^ilar  and  usaal 
prosecntlon  of  the  business  of  the  seller, 
transferor  or  assignor,  shall  be  void  as 
against  the  creditors  of  the  seller,  transferor, 
assignor,  unless  the  seller,  transferor,  assign- 
or and  purchaser,  transferee  and  assignee, 
shall,  at  least  five  days  before  the  sale,  make 
1  full  detailed  inventory,  showing  the  quan- 
tity and,  so  far  as  possible  with  exercise  of 
reasonable  diligence,  the  cost  price  to  the 
seller,  transferor,  and  asaignor  of  each  ar- 
ticle to  be  included  in  the  sale;  and  unless 
the  purchaser,  transferee  and  assignee  de- 
mands and  receives  from  the  seller,  trans- 
Teror  and  assignor  a  written  list  of  names 
and  addresses  of  the  creditors  of  the  seller, 
transferor  and  assignor,  with  the  amount  of 
the  Indebtedness  due  or  owing  to  each,  and 
certified  by  the  seller,  transferor  and  as- 
signor, under  oath,  to  be  a  full,  accurate  and 
(X>mplete  list  of  his  creditors,  and  of  bis  in- 
debtedness; and  unless  the  purchaser,  trans- 
teree  and  assignee  shall,  at  least  five  days 
before  taking  possession  of  snch  merchandise, 
at  merchandise  and  fixtures,  or  paying  there- 
tor,  notify  personally,  or  by  registered  mall, 
every  creditor  whose  name  and  address  are 
stated  in  said  list,  or  of  which  be  has  knowl- 
edge, of  the  proposed  sale  and  of  tlie  price, 
terms  and  conditions  thereof."  It  Is  the  con- 
ation of  the  appellant  that  this  statute 


Tlolates  section  S2,  article  6,  of  the  Constitu- 
tion of  the  state,  which  provides  that  no  per- 
son shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.  It  Is 
also  contended  that  the  act  violates  section 
1,  of  article  14,  of  the  amendments  to  the 
federal  Constitution,  by  denying  to  the  ven- 
dor and  vendee  respectively  the  equal  pro- 
tection of  the  laws  of  the  State,  and  by 
abridging  their  respective  privileges  and  Im- 
munities as  dtlzens  of  the  United  States. 
There  is  no  Invasion  of  the  fourteenth 
amendment  by  discriminating  between  dtl- 
sens  of  different  states.  The  terms  of  the 
act  are  equally  applicable  to  residents  and 
nonresidents,  so  that  this  Is  not  class  legisla- 
tion in  this  sense.  People  v.  Oay,  107  Mich. 
422,  65  N.  W.  292,  SO  L.  R.  A.  464. 

It  Is  contended  that  the  act  is  dass  legis- 
lation for  two  reasons:  First,  because  It 
limits  its  operation  to  merchants  and  docs 
not  include  farmers,  manufacturers,  etc; 
and,  second,  that  It  does  not  relate  to  mer- 
chants who  owe  no  debts.  A  sufficient  rea- 
son for  not  including  within  Its  provisions 
merchants  who  owe  no  debts  is  found  in  the 
apparent  purpose  of  the  act,  which  Is  to  pro- 
tect creditors.  If  there  be  no  creditor,  there 
Is  no  one  requiring  protection.  It  would  be 
a  novel  application  of  the  doctrine  which 
forbids  class  legislation  to  hold  that  credit- 
ors of  such  merchants  as  have  creditors  may 
not  be  protected  by  regulation  of  transfers 
by  such  merchants  because  the  provisions 
cannot  properly  be  made  applicable  to  oth- 
ers having  no  creditors.  Nor  is  it  class  leg- 
islation within  the  meaning  of  this  term 
as  used  to  express  an  unconstltutlonl  exer- 
cise of  power  to  limit  the  application  of  the 
act  to  a  particular  calling  or  relation. 
People  V.  Bellet,  90  Mich.  151,  57  N.  W.  1004, 
22  L.  R.  A.  696,  41  Am.  St  Rep.  589.  In 
Cooley  on  Constitutional  Limitations,  p.  554 
(7th  Ed.)  It  Is  said:  "Laws  public  In  their 
objects  may,  unless  express  constitutional 
provision  forbids,  be  either  general  or  local 
In  their  application.  They  may  embrace 
many  subjects  or  one,  and  they  may  extend 
to  all  dtlzens,  or  be  confined  to  particular 
classes,  as  minors,  or  married  women,  bank- 
ers or  traders,  and  the  like.  *  *  *  If  the 
laws  be  otherwise  unobjectionable,  all  that 
can  be  required  in  these  cases  Is  that  they 
be  general  in  their  application  to  the  class 
or  locality  to  which  they  apply;  and  they  are 
then  public  In  character  and  of  their  propri- 
ety and  policy  the  Legislature  must  Judge." 
See,  also,  McDanlels  v.  Connelly  Shoe  Co., 
SO  Wash.  549,  71  Pac.  37,  60  L.  R.  A.  947, 
04  Am.  St  Rep.  889.  It  is  easy  to  discover 
reasons  for  apprehending  and  guarding 
against  fraudulent  disposition  of  stocks  of 
merchandise  by  debtor  owners  which  would 
not  relate  to  other  species  of  property.  As 
was  said  In  the  case  dted  above,  "It  Is  well 
known  that  the  business  of  retailing  goods, 
wares,  and  merchandise  Is  conducted  largely 
upon  credit,  and  furnishes  an  opportunity 
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Cor  the  commimlon  of  frauds  npon  credltora 
not  umal  In  other  claaaes  of  tanslness."  The 
act  Is  not  class  legislation.  See,  also,  Ripley 
▼.  Evans,  87  Mich.  217,  231,  49  N.  W.  504; 
Building  &  Loan  Ass'n  t.  Billing,  104  Mich. 
186.  62  N.  W.  373. 

Does  the  act  conflict  with  section  82  of 
Article  6  of  the  Constitution?  It  may  be 
conceded  tliat  an  act  which  sl>onId  prohibit 
the  sale  of  property  of  any  character,  either 
generally  or  for  a  stated  time,  without  any 
adequate  purpose  or  object,  would  constitute 
such  an  interference  with  the  property  and 
liberty  of  the  Individual  as  is  inhibited  by 
this  section.  The  courts  have,  iMwever,  nev- 
er treated  this  or  similar  provisions  as  pro- 
blbltive  of  legislation  in  the  exercise  of  the 
police  power  which  regulates  the  manner  of 
the  use  or  disposition  of  property,  even 
though  a  temporary  inconvenience  may  l>e 
suffered  by  the  owner.  An  iilnstration  of 
this  is  afforded  by  the  laws  providing  liens 
In  favor  of  mechanics.  Many  other  illiu- 
trations  might  l>e  given,  but  it  is  we  thinlc 
safe  to  state  as  a  general  mie  tliat  where  In 
the  exercise  of  the  police  power  a  beneficent 
resnlt  is  songht,  and  legislation  is  enacted  in 
protection  of  rights  which  would,  but  for  tlie 
euactment,  be  subject  to  defeat,  such  legis- 
lation does  not  infringe  the  liberty  of  the 
citizen  in  a  legal  sense  or  deprive  him  of 
property  because  It  Involves  regulations 
wtiich  may  postpone  for  a  reasonable  time 
the  exercise  of  his  right  to  sell.  It  is  to  t>e 
noted  that  in  case  of  an  owner  who  owes 
no  debts  no  delay  is  required.  A  sale  may 
be  had  at  once.  The  owner  of  merchandise 
who  is  also  a  debtor  may  at  once  quali^ 
himself  to  make  a  sale  by  discharging  tils 
Ind^tedness,  but,  if  he  does  not,  this  act 
postpones  the  sale  until  notice  is  given  to 
the  creditors.  In  our  belief  this  is  within 
the  police  power,  and  does  not  constitute  an 
unconstitutional  invasion  of  liberty  or  prop- 
erty rights.  Laws  similar  to  the  one  under 
consideration  have  been  enacted  in  20  states 
of  the  Union.  This  is  significant  of  a  gener- 
al belief  that  transfers  of  the  character 
sought  to  t>e  regulated  afford  peculiar  op- 
portunities for  the  perpetration  of  fraud  up- 
on creditors.  While  this  general  course  of 
legislation  in  sister  states  is  in  no  sense  con- 
trolliug,  it  may  afford  evidence  of  a  concen- 
sus of  opinion  that  some  legislation  is  nec- 
essary to  meet  a  manifest,  if  not  a  growing, 
evlL 

What  is  more  signiflcant  is  that  the  courts 
of  other  states  have  dealt  with  the  question 
here  presented,  and  tliat  the  decided  weight 
of  authority  sustains  the  validity  of  such 
legislation.  The  courts  of  Massachusetts, 
Connecticut  Tennessee,  and  Washington 
have  upheld  this  law.  McDanlels  v.  Shoe 
Co..  supra;  Neas  v.  Borcbes,  109  Tenn.  398, 
71  S.  W.  50,  07  Am.  St.  Rep.  851;  Walp  V. 
Mooar.  76  Ck>nn.  615,  57  Atl.  277;  Squire  v. 
Tellier,  185  Mass.  18.  69  N.  E.  312,  102  Am. 
St.  Kep.  522.    The  constitutionality  of  sim- 


ilar acts  was  assumed  by  the  Supreme  Court 
of  Wisconsin  in   Fisher   v.   Hemnann.    118 
Wis.  424.  9B  N.  W.  392.  and  In  Maryland  in 
Hart   V.   Roney,   93   Md.    432,    49    AtL    eCl. 
The  Court  of  Appeals  of  New  York,   by  a 
bare  majority,  held  such  a  law  nnconstitn- 
tlonal  In  Wright  v.  Hart  (N.  T.)  73    N.   E. 
404,  2  L.   R.  A.   (N.   S.)  338.    The  case  of 
Block  &  Griff  V.  Schwartz,  27  Utah.  387.  76 
Pac.  22,  65  L.  R.  A.  308,  101  Am.  St.   Rep. 
971,  an  act  somewtiat  similar  was  declared 
unconstitutional   by  the  Supreme   Court  of 
Utah,  but  the  court  cited  and  distinguished 
the  case  from  Massachusetts,  Tennessee,  and 
Washington,  and  seem  to  rest  their  decision 
upon  two  grounds:     (1)  That  the  statute  of 
Utah,  unlike  the  Massachusetts  and  Wasli- 
Ington  statutes,  failed  to  exempt   from   tlie 
operation  of  its  provisions  persons  acting  in 
fiduciary  or  oflBclal  capacity  under  Judicial 
process;  and  (2)  because  the  Utab  statute 
made  It  a  criminal  offense  for  botb  the  pur- 
chaser and  seller  to  act  in  .making  a   sale 
and  purchase  in  disobedience  or  disregard  to 
its   provisions.    It   will   be   noted    that    our 
statute  is  not  subject  to  either  of  these  ob- 
jections.   The  Supreme  Court  of  Indiana,  IL 
Sellers  v.  Hayes,  163  Ind.  422,  72  N.  E.  119, 
leaves  the  question  undecided.    The  Supreme 
Court  of  Ohio  has  held  a  similar  act  Invalid. 
Miller  V.  Crawford.  70  Ohio  SL  207.  71  N.  E. 
631.    It  will  be  8e«i  that  the  weight  of  au- 
thority sustains  the  validity  of  this  act.    At 
In  our  opinion  the  act  is  on  principle  within 
the  police  power,  we  find  ourselves  In  accord 
with  the  weight  of  authority. 
Ttie  Judgment  is  affirmed. 


DETROIT  NAT.  BANK  v.  UNION  TRCST 

OO. 
(Supreme  Conrt  of  Michigan.    Sept.  20.  1908.) 

1.  Banks  and  Bahkiho — AcnoH  oif  Oxn- 
FiiD  Check— BuKDEH  of  Pboof. 

In  an  action  against  the  receiver  oif  an  in- 
solvent bank  on  a  fraadalently  certified  cbedL 
tlM  burden  was  on  plaintiff  to  show  that  he  tu 
a  bona  fide  purchaser. 

2.  Same— Question  fob  Jubt. 

In  an  action  against  the  receiver  of  an  in- 
solvent bank  on  a  fraudulently  certified  check. 
hM  a  question  for  the  Jury  wliether  pUintil 
was  a  bona  fide  purchaser. 

3.  Same—  Evidence— Admissibility. 

In  an  action  by  a  bank  against  the  k- 
celver  of  an  Insolvent  bank  on  a  frandnlencL'' 
certified  clieck  discounted  by  plaintiff,  it  wu 
proper,  on  the  issue  as  to  plaintiff's  good  faith  in 
taking  the  check,  to  show  the  knowledge  of 
plaintiff's  officers  as  to  the  pecuniary  standing 
and  dealings  of  the  drawer  of  the  check  and  tbt 
insolvent,  the  volume  of  similar  business  doD«, 
the  terms  upon  which  it  was  done,  whetlier  tht 
transactions  were  ordinary  in  their  rharactrr. 
that  the  business  done  with  the  drawer  of  th* 
check  by  plaintiff  was  not  known  to  plaintUfi 
directors,  that  the  transaction  was  a  loan  t* 
the  drawer  instead  of  a  legitimate  transacticm, 
and  that  printed  offidal  statementa  of  the  in- 
solvent brought  to  the  knowledge  of  plaintilTi 
officers  showed  an  item  of  certified  cbecb  kw 
in  amount  than  certified  checks  on  the  insolreat 
held  by  plaintiff  at  the  time. 
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4.   TbiaI/— ABGtrMEHT   oj'    OouNSKt— Appeals 

*o  Stmpatht. 

In  an  action  against  tbe  receiver  of  an  in- 
solvent bank  on  a  fraudulently  certified  checlc 
discounted  •  by  plaintiff  bank,  it  was  prejudicial 
error  for  counsel  for  defendant  to  argue  to 
tbe  jury  as  to  the  solvency  of  plaintiff  and  that 
tbe  creditors  of  tbe  insolvent  bank  were  poor. 

[Bd.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  |  306.] 

B.  WlTNESSM  —  Cross-Bxahination  —  Mat- 
TKBS  Not  Includsd  ih  Dibect  Examina- 
tion. 

In  an  action  against  the  receiver  of  an  in- 
solvent bank  on  a  fraudulently  certified  check 
disoounted  by  plaintiff,  it  was  competent  for 
defondant  to  cross-examine  at  length  tbe  wit- 
ness of  plaintiff  on  the  question  of  plaintiff's 
bona  fides,  though  they  were  not  examined  on 
that  subject  in  direct  examination. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnessed,  f  049.] 

6.  Banks  and  Banking— Cebtitixd  Chboks 

klorts  of  hoi.dkb — defenses. 

In  an  action  against  the  receiver  of  an  in- 
solvent bank  on  a  check  fraudulently  certified 
and  discounted  for  the  drawer  by  plaintiff  bank, 
the  fact  that  more  money  was  advanced  to  the 
drawer  on  tbe  check  than  plaintiff  bank  was  au- 
thorized to  loan,  or  that  usurious  charges  were 
made,  did  not  invalidate  plaintiff's  claim. 

Error  to  Gircnlt  Court,  Wayne  Connty; 
Robert  E.  Frazer,  Judge. 

Action  by  tbe  Detroit  National  Bank 
against  the  Union  Trust  Company  as  re- 
celrer  of  the  City  Savings  Bank.  Judgment 
in  favor  of  defendant,  and  plaintiff  brings 
error.     Reversed  and  new  trial  ordered. 

Argued  before  McALVAY,  BLAIR,  MONT- 
GOMEB7,  OSTRANDER,  and  HOOKER,  J  J. 

Henry  A.  Harmon  (Geer,  Williams,  and 
Martin  &  Butler,  of  counsel),  for  appellant 
Bowen,  Douglas,  Whiting  &  Murfln  (John  C. 
Donnelly,  of  counsel),   for  appellee. 

HOOKER,  J,  The  City  Savings  Bank  of 
Detroit  closed  its  doors  and  went  Into  the 
bands  of  a  receiver,  owing  to  the  failure 
of  Its  vice  president,  Frank  C.  Andrews. 
The  Detroit  National  Bank  filed  a  claim 
against  It,  based  upon  two  checks,  drawn  by 
Andrews,  certified  by  the  assistant  cashier 
of  the  city  bank,  and  discounted  by  Andrews, 
at  the  Detroit  National  Bank.  The  case  was 
tried  by  a  Jury,  a  verdict  was  found  for  the 
defendant,  and  the  claimant  has  appealed. 

The  case  must  ultimately  turn  upon  the 
bona  fides  of  claimant's  purchase  of  the 
checks,  and  as  the  more  important  assign- 
ments of  error  relate  to  that  question,  we 
will  discuss  It  first 

1.  It  Is  not  disputed  that  the  certificates 
were  fraudulent,  being  made  when  Andrews 
bfid  no  funds  In  the  city  bank,  and  It  was 
incumbent  upon  the  plalntilt  to  show  that  It 
was  a  bona  fide  purchaser.  See  Thompson  v. 
Hecosta,  127  Mich.  528,  86  N.  W.  1044  and 
cases  cited.  Id.  (Mich.)  104  N.  W.  694.  Tbe 
claimant  made  a  prima  facie  showing  by  the 
testimony  of  Its  officers,  that  they  took  this 
paper  for  value,  and  in  good  faith,  honestly 
believing  that  tbe  drawer  had  an  adequate 


deposit  In  tbe  city  bank  at  tbe  time  of  the 
certification,  and  It  is  claimed  that  this  testi- 
mony was  not  disputed,  and  therefore  that 
the  court  erred  in  refusing  to  direct  a  verdict 
for  the  plaintiff.  This  point  Is  well  taken,, 
provided  there  Is  no  testimony  contradictory 
to  that  mentioned.  Defendant's  counsel  say 
that  there  is  such  testimony,  and  we  will 
allude  to  it  In  a  general  way.  The  assistant 
cashier  of  tbe  city  bank  on  cross-examination 
(which  we  may  parenthetically  remark  was. 
In  our  opinion,  opportune  and  proper)  testi- 
fied to  tbe  fraudulent  character  of  the  certifi- 
cation. DeGraff,  claimant's  cashier,  who 
discounted  these  checks,  testified  at  length, 
upon  cross-examination,  that  during  Novem- 
ber and  December,  1901,  and  January  and 
February,  1902,  the  claimant  received  from 
Frank  C.  Andrews  many  of  his  checks  cer- 
tified by  tbe  city  bank,  some  of  which  were 
paid,  through  the  clearing  house,  others  be- 
ing withheld  from  clearings  for  a  day  or  so', 
at  Andrews'  request,  and  some  taken  care  of 
otherwise  by  him,  and  that  in  such  cases  in- 
terest or  a  bonus  was  ciiarged  him  by  claim- 
ant Of  tbe  latter  class,  the  aggregate  In 
January  was  $1,311,000,  those  that  went 
tbrough  tbe  clearing  house  amount  to  $1,236,- 
000.  There  were  21  of  these  checks.  In  both 
classes.  The  total  amount  of  certified  checks 
was  $6,220,000.  Drafts  on  New  York  being 
given  for  some  or  all  of  these  checks,  inter- 
est was  charged  as  upon  a  loan  up  to  the 
time  of  payment  of  the  check.  It  Is  claimed 
that  these  charges  were  usurious  and  fur- 
nished a  motive  for  these  transactions. 
During  the  same  time  Andrews  was  drawing 
large  checks  upon  tbe  Detroit  National  Bank 
(overdrawing  bis  account  largely)  In  favor 
of  tbe  city  bank,  and  It  was  claimed  by  coun- 
sel that  this  was  a  pernicious  practice, 
known  to  banks  as  "kiting  checks,"  and 
must  have  been  known  and  acquiesced  in  by 
the  claimant;  that  Andrews'  practice  of  over- 
drawing upon  claimant  continued  until  he 
was  notified  that  he  must  not  do  it  without 
advising  claimant  It  was  further  shown 
that  plaintifTs  cashier  knew  that  Andrews 
was  speculating  in  stocks  during  this  time, 
and  bad  heard  that  be  lost  some  money  on 
amalgamated  copper,  which  the  claimant  was 
taking  as  collateral,  and  may  have  known  of 
Its  value.  The  cashier  testified  that  his  as- 
sistant cashier  criticised  tbe  method  of  doing 
business  with  Andrews. 

On  behalf  of  the  defendant  Andrews  tes- 
tified that  he  asked  that  the  checks  be  with- 
held for  the  reason  that  the  bank  had  not  the 
money  to  pay  them.  He  further  stated  that 
he  was  requested  to  get  the  checks  certified. 
Claimant's  assistant  cashier  testified  to  cai»- 
tlonlng  the  cashier  against  the  business  be> 
Ing  done  with  Andrews,  and  on  one  occasion 
the  casbier  said  he  wondered  whether  a  giv- 
en certificate  was   bona   fide. 

It  Is  a  general  rule  applicable  to  tran«t<> 
tlons  not  Involving  commercial  paper,  that 
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where  one  has  notice  of  facts  whlcl)  would 
put  an  ordinary  prudent  man  upon  Inquiry, 
he  cannot  be  considered  a  bona  fide  purchas- 
er, if  he  neglect  to  take  such  care  of  his  own 
interests,  as  an  ordinarily  prudent  man 
would  do,  but  that  rule  has  not  been  ap- 
plied to  commercial  paper.  In  National 
Bank  of  Republic  v.  Young,  41  N.  J.  Eq. 
531.  7  AtL  488,  the  court  said:  'The  trans- 
action upon  which  this  conclusion  was  based 
was  as  follows :  By  the  testimony  of  Buck- 
ley, who  was  the  vice  president  of  the  bank 
and  personally  acted  for  the  bank  in  nego- 
tiating the  loan  of  December  31st,  it  appears 
that  on  the  28th  or  28th  of  December,  in  an 
interview  with  the  president  of  the  crucible 
company,  the  latter  told  him  that  Fowler, 
Orampton  &  Co.  held  some  $600,000  of  bor- 
rowed paper  of  the  crucible  company.  Up- 
on this  testimony  the  vice  chancellor  remark- 
ed that  the  notice  was  amply  sufficient  to 
put  him  upon  Inquiry ;  It  was  such  as  would 
have  led  a  prudent  man,  taking  reasonable 
care  of  his  own  Interests,  to  make  further 
inquiry.'  And  in  the  statement  of  the  prin- 
ciple by  which  his  Judgment  should  be  gOT- 
emed,  the  vice  chancellor  laid  down  the  doc- 
trine of  the  law  to  be  that  'notice  or  knowl- 
edge, in  this  connection,  does  not  mean  that 
the  maker  of  the  paper  must  bring  home  to 
Its  holder  actual  knowledge  of  the  infirmity 
which  renders  the  paper  TSlneless,  but  it 
will  be  sufficient  If  it  is  shown  that  he  had 
the  means  of  knowledge;  that  is,  that  he  had 
notice  of  such  facts  as  would  have  led  a 
prudent  man  to  further  Inquiry,  which  In- 
quiry, If  pursued,  would  have  disclosed  the 
inflnnity  of  the  paper.'  This  statement  of 
the  doctrine  of  notice  in  its  effect  with  re- 
epect  to  the  bona  fide  character  of  a  trans- 
action, as  a  general  mle,  is  undoubtedly  cor- 
rect; but  it  is  Inapplicable  to  negotiable  com- 
mercial paper,  which.  In  virtue  of  its  com- 
mercial character,  and  the  need  of  aostaln- 
Ing  its  negotiable  quality,  cannot  be  impeach- 
ed in  the  hands  of  a  subsequent  holder  tak- 
ing it  for  value  before  maturity,  unless  his 
title  was  acquired  under  such  drcumstanceb 
as  show  actual  fraud  in  the  party  so  taking 
It  In  Gill  T.  Cubltt,  8  Bam.  &  Cress.  466, 
the  Court  of  King's  Bench  held  that  the  title 
of  the  holder  of  commercial  paper  was  im- 
peached so  as  to  let  In  defenses  to  which 
such  paper  would  have  been  subject  in  the 
bands  of  the  original  party,  where  it  appear- 
ed that  he  had  taken  it  under  circumstances 
'which  ought  to  have  excited  the  suspicion 
of  a  prudent  and  careful  man.'  But  the 
doctrine  of  that  case  has  been  overruled  in 
England  and  in  the  Supreme  Court  of  the 
United  States,  and  generally  in  the  courts  ot 
sister  states.  Goodman  v.  Harvey,  4  Adol. 
&  El.  870;  Goodman  v.  Simonds,  61  U.  S. 
(20  How.)  843,  15  I*  Ed.  934;  Murray  t. 
Lardner,  2  Wall.  (09  U.  S.)  110,  17  L.  Ed. 
857 ;  1  Dan.  Neg.  Inst  S  775."  We  have  held 
several  times  that  notice  of  facts  which 
would  be  sufficient  to  arouse  the  suspiclou 


I  of  an  ordinarily  prudent  man  Is  not  enough 
to  preclude  good  faith  In  a  purchase.  It  t* 
a  matter  of  mala  fides.  Stevens  t.  McLAcb- 
lan,  120  Mich.  290,  79  N.  W.  627;-  Fredonia 
Bk.  T.  Tommel,  131  Mich.  674,  92  N.  W.  34S; 
Glines  r.  State  Bank,  132  Mich.  638,  9i  K. 
W.  195 ;  Thompson  v.  Mecosta  (Mich.)  104  N. 
W.  694. 

A  learned  discussion  of  the  subject  will  be 
found  in  the  case  of  Jones  v.  (Sordon.  2  L.  R 
App.  Cas.  627,  where  Lord  Blackburn    rai- 
dering  the  opinion  Is  reported  to  have  said: 
"I  should  be  extremely  sorry  to   say    any- 
thing  which   should   cast   doubt   wptm    tbe 
principle  that  a  bill  of  exchange,  or  a  nego- 
tiable Instrument  of  that  sort.  Is  negotiable 
to  tbe  fullest  extent  of  its  kind.    Tbe  n^o- 
tlatlon  of  these  hills  of  exchange^  In  a  tn^- 
cantlle  'country  like  this,  is  of  very  great 
value.'    Farther,  my  Lords,   I    think   It   Is 
right  to  say  that  I  consider  it  to  be  fnlly  and 
thoroughly  established  that  if  value  be  given 
for  a  bill  of  exchange.  It  is  not  enongib  to 
show  that  there  was  carelessness,  negligence, 
or  foolishness  in  not  suspecting  that  tbe  bill 
was  wrong,  when  there  were  drcmnstancep 
which  might  have  led  a  man  to  suspect  tbat 
All  these  are  matters  which  tend  to  sbow 
that  there  was  dishonesty  in  not  doing  it, 
but  they  do  not  in  themselves  make  a  de- 
fense to  an  action  upon  a  bill  of  excbangei 
I  take  it  that  in  order  to  make  sncb  a  de- 
fense, whether,  in  the  case  of  a  XMtrty  wbo 
is  solvent  and  sui  Juris,  or  when  it  Is  sought 
to  be  proved  against  the  estate  of  a  bank- 
rupt. It  Is  necessary  to  show  that  the  perscm 
who  gave  value  for  the  bill,  whether  tbe  val- 
ue given  be  great  or  small,  was  affected  witti 
notice  that  there  was  something  wrong  about 
it  when  he  took  it    I  do  not  think  it  is  nec- 
essary that  he  should  have  notice  of  what 
the  particular  wrong  was.    If  a  man,  know- 
ing that  the  bill  was  in  the  hands  of  a  per- 
son wbo  had  no  right  to  it  should  happen  to 
think  that  perhaps  tbe  man   had  stolen  it 
when  if  be  had  known  the  real  truth  be 
would  have  found,  not  that  the  man  bad  stol- 
en It  hut  tbat  he  had  obtained  it  by  false 
pretenses,  I  think  that  would  not  make  any 
difference,  if  he  knew  that  there  was  some- 
thing wrong  about  it  and  took   it    If  he 
takes  it  in  that  way  he  takes  it  at  his  peril 
But  then  I  think  that  such  evidence  of  care- 
lessness or  blindness  as  I  have  referred  to 
may,  with  other  evidence,  be  good  evidence 
upon  the  question  which,  I  take  It  is  the  real 
one,  whether  he  did  know  that  there  was 
something  wrong  in  it    If  he  was  (if  I  may 
use    the   phrase)    honestly   blundering   and 
careless,  and  so  took  a  bill  of  exchange  or  a 
bank  note  when  be  ought  not  to  have  taken 
it  still  he  would  be  entitled  to  recover.    But 
if  the  facts  and  circumstances  are  such  that 
the  Jury,  or  whoever  has  to  try  the  question, 
came  to  the  conclusion  that  he  was  not  hon- 
estly blundering  and  careless,  but  that  he 
must  have  had  a  suspicion  that  there  was 
something  wrong,  and  that  be  refrained  from 
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sklng  gneatlona,  not  because  be  was  an 
onest  blunderer,  or  a  stupid  man,  but  be- 
auae  he  thought  In  his  own  secret  mind — 
suspect  there  Is  something  wrong,  and  If 
ask  questions  and  make  further  inquiry, 
t  will  no  longer  be  my  suspecting  it,  but  my 
:nowing  It,  and  then  I  shall  not  be  able  to 
ecoTer — ^I  think  that  is  dishonesty.  I  think, 
ay  Lords,  that  that  Is  established  not  only 
>y  good  sense  and  reason,  but  by  the  author- 
ty  of  the  cases  themselves."  See  Canajoh- 
irle  Nat  Bank  v.  Dlefendorf,  128  N.  T.  191, 
J5  N.  B.  402,  10  L.  R.  A.  676,  and  our  own 
;ase  of  Goodrich  v.  McDonald,  77  Mich.  486, 
13  N.  W.  1019,  where  it  is  held  that  bad 
'aitb  may  be  inferred  from  testimony  not 
airect  nor  positive,  proof  of  those  kinds  be- 
ing frequently  unobtainable.  See,  also.  Pier- 
son  V.  McNeal  (Mich.)  190  N.  W.  464,  465, 
and  cases  cited.  There  are  many  similar 
cases,  some  of  which  will  be  found  In  the 
briefs. 

Were  this  question  before  ns  in  an  equity 
case,  upon  the  merits,  we  should  necessari- 
ly consider  the  weight  of  the  testimony  pro 
and  con.    Upon  this  record  we  can  only  de- 
termine whether  the  circumstances  taken  to- 
gether tend  to  show  mala  fides,  whether  a 
Jury  might  legitimately  find  from  them  that 
the  plaintiff's  cashier  did  have  a  suspicion 
that  this  was  a  fraudulent  certification,  and 
"refrained    from    making    Inquiry,    lest    he 
should  know  that  it  was  so,"  and  therefore 
properly  a  question  for  the  Jury.    The  bur- 
den being  upon  the  plaintiff  to  establish  bona 
fides  (see  Thompson  v.  Mecosta,  127  Mich. 
622,  86  N.  W.  1044,  and  Id.  (Mich.)  104  N. 
W.  694),  the  question  was  one  for  the  Jury, 
If  plaintiff's  testimony  was  contradicted.    We 
think  that  It  was  disputed  by  circumstances 
having  a  tendency  to  show  grounds  of  sus- 
picion at  least,  and  of  a  character  which 
made  the  subject  a  question  for  the  Jury, 
Justifying  a  verdict  for  the  defendant,  If  the 
circumstances   shown    convinced    them    that 
plaintiff's  cashier  did  not  entertain  an  hon- 
est belief  tiiat  Andrews  had  the  requisite 
deposit  at  the  time  of  the  purchase.    The 
crucial  question  being  whether  the  checks 
were  purchased  upon  an  honest  belief  of  the 
validity  of  the  certification,  any  testimony 
•connected  with  the  transaction,  naturally  rais- 
ing doubt  of  such  belief  was  admissible.    It 
was  competent  to  show  the  knowledge  of 
plaintiff's  officers  as  to  the  pecuniary  stand- 
ing, methods,  and  dealings  of  Andrews  and 
the  City  Savings  Bank,  the  volume  of  similar 
business  done,  and  the  terms  upon  which 
It  was  done,  and  whether  transactions  were 
ordinary  or  usual  In  their  cliaracter.    It  was 
proper  to  show  that  the  business  done  with 
Andrews  was  not  communicated  to  or  .known 
by  plaintifTs  directors.    The  plaintiff  had  a 
right  to  a  fair,  temperate,  and  impartial  con- 
sideration of  the  question,  whether  Its  cash- 
ier discounted  these  checks  in  the  honest  be- 
lief that  Andrews  had  a  deposit  in  the  city 
hank  at  the  time,  equal  in  amount  to  the 


checks.  That  is  all  there  was  of  the  case. 
It  was  not  a  question  depending  upon  the 
condition  of  the  plaintiff  bank,  or  whether, 
when  its  business  was  closed  up,  its  stock- 
holders received  $125  for  each  share  of  stock. 
Based  on  a  question  merely  (for  the  witness 
did  not  answer  it  in  the  affirmative,  and  for 
that  matter  it  would  have  been  no  better 
had  he  done  so),  counsel  for  the  defendant 
argued  that  the  bank  had  paid  its  stock- 
holders 120  cents  on  the  dollar,  or  more.  He 
said:  "This  controversy  is  not  between  the 
Detroit  National  Bank  and  the  Union  Trust 
Company ;  the  question  for  yon  to  determine 
is  whether  these  stockholders  of  the  bank 
which  was  wound  up  and  paid  its  stockhold- 
ers 120  cents  on  the  dollar,  or  more  than 
that,  so  far,  or  the  depositors  of  the  City 
Savings  Bank  are  going  to  get  this  money 
that  is  now  here  in  litigation.  •  •  •  And 
the  testimony  shows  that  the  stockholders 
of  that  bank  had  received  for  every  9100 
worth  of  stock  |120  at  least  before  this  suit 
was  brought;  In  other  words— Mr.  Geer:  I 
desire  to  take  an  exception  to  that,  (f)  Mr. 
Whiting :  I  thought  that  would  come.  That 
Is,  for  the  million  dollars  of  stock  that  ^ey 
originally  had  In  that  bank,  before  com- 
mencement of  this  suit,  they  had  received 
11,200,000,  and  there  is  more  to  come,  be- 
cause it  has  not  been  wound  up.  Of  course 
he  will  object  to  it  And  that  came  from 
that  reliable  witness,  Mr.  DeGraff— Mr.  Geer: 
I  think  I  have  a  right  to  take  an  exception. 
Mr.  Whiting:  Certainly  he  has  a  right  to 
make  objection,  and  I  have  a  right  to  com- 
ment on  it  Court:  Note  an  exception  to 
it  .(g)  Mr.  Whiting:  Let  him  make  all  the 
objections  he  wants.  I  tell  you  the  testi- 
mony is  Just  as  I  say.  Mr.  DeGraff  told  me, 
and  if  counsel  had  listened,  he  would  have 
heard  it,  that  the  stockholders  received  at 
least  $120  for  every  |100  they  had  of  stock 
of  the  bank.  So  that  if  the  suit  is  brought 
in  the  name  of  the  Detroit  National  Bank,  it  Is 
brought  by  those  who  are  to  benefit  by  it 
and  those  are  the  stockholders  in  that  bank. 
It  is  brought  against  the  receiver  of  the  City 
Savings  Bank,  not  against  the  bank  but 
against  the  receiver,  because  under  the  state 
law  the  commissioner  of  banking  caused  to 
be  appointed  a  receiver  for  the  City  Savings 
Bank,  when  he  found  that  through  Andrews 
It  was  necessary  to  put  It  out  of  business. 
The  receiver  represents  not  alone  the  stock- 
holders but  he  represents  the  depositors,  the 
savings  depositors  and  the  commercial  de- 
positors of  the  City  Savings  Bank,  and  on 
the  10th  of  February,  1902,  when  this  bank's 
doors  were  closed,  the  depositors  of  the  City 
Savings  Bank  held  claims  against  the  bank 
for  money  which  the  bank  had  had  of  about 
$3,000,000.  Of  those  about  1,600,000  or  1,- 
700,000  were  savings  depositors,  the  rest 
about  1,400,000  or  1,500,000  were  commer- 
cial depositors.  Those  are  the  people  whom 
this  receiver  represents  and  who  are  really  in 
fact  the  defendants  In  this  case.    Mr.  Geer: 
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ro  that  I  object  Mr.  Wbltlng:  The  deposit- 
ors of  tbe  City  Savings  Bank— Mr.  Oeer:  I 
desire  to  object  to  that  argument,  because 
it  la  wholly  immaterial  to  this  Issoe.  Tbe 
Court:  Note  an  exception,  (h)  Mr.  Wblt- 
Ing:  The  stockholders  of  the  City  Sayings 
Bank;  and  -when  the  depositors  are  paid  in 
full,  when  tbe  depositors  get  that  three  mil- 
lion dollars  and  they  get  the  expenses  of 
tbe  receivership  paid,  then  tbe  stockholders 
of  tbe  City  Savings  Bank  are  going  to  get 
something,  but  not  until  then.  That  is  the 
condition  as  It  exists,  and  that  la  the  actual 
circumstance  under  which  this  suit  is  brought 
What  is  It  brought  for?  To  recover  on  two 
checks  drawn  by  Frank  C.  Andrews  on  tbe 
City  Savings  Bank  and  claimed  to  have  been 
certified  by  tbe  City  Savings  Bank.  Mind 
that  word  certified  means  what  this  man 
Scbrage  did  by  writing  on  the  face  of  the 
check.  Let  me  take  the  checks.  Mr.  Oeer: 
I  have  not  got  them.  [Mr.  Harmon  hands 
papers.]  (1)  Mr.  Whiting:  That  is  what 
that  means  when  we  say  certified,  It  applies 
to  'Oood  Schrage,  Teller.'  Look  at  that  and 
at  tbe  other  one.  There  is  nothing  magical 
about  that  That  was  all  that  there  was 
mdbnt  by  certification,  that  little  expression, 
'Good,  Schrage,  Teller.'  They  seek  to  recov- 
er from  this  City  Savings  Bank,  or  from  the 
receiver  of  the  City  Savings  Bank,  the 
amount  of  these  two  checks,  and  tbey  say 
It  is  $160,000.  Of  course,  you  would  not 
know  it,  or  I  would  not  know  it  If  we  look- 
ed at  tbe  papers,  because  the  papers  are  for 
$100,000  and  for  $110,000,  and  they  pretend 
to  claim  that  there  has  been  $50,000  paid  on 
one  of  them,  and  that  there  is  only  $60,000 
due  on  It  That  is  the  one  there.  They 
want  to  receive  from  your  bands,  from  this 
bank— a  verdict  against  tliat.bank  for  $160,- 
000,  and  S  per  cent  Interest  for  three  years. 
Mr.  Oeer :  To  that  I  take  an  exception.  (J) 
Mr.  Whiting:  There  Is  about  $8,000  a  year 
of  interest  besides  tbe  face  of  these  checks. 
The  legal  rate  of  interest  in  tills  state  hap- 
pens to  be  5  per  cent,  and  the  interest  on 
this  $160,000  at  the  legal  rate  is  what  tbey 
seek  to  recover  at  your  tiands;  if  they  don't 
I  want  to  know  it;  counsel  has  objected  to 
It,  but  when  he  gets  up  to  tell  yon  about  it 
he  will  tell  you  that  they  want  the  $160,000 
and  interest,  and  that  is  about  $8,000  a  year, 
and  if  you  give  It  for  three  years,  that  is 
for  $24,000  more  than  the  face  of  these 
checks,  making  it  $181,000,  that  they  are  aft- 
er, before  these  3,000^000  of  depositors  get 
anything." 

We  have  seen  that  the  rule  Is  not  different 
where  the  claim  Is  against  tbe  estate  of  a 
bankrupt  than  In  other  cases.  See  Jones  v. 
Oordon,  2  L.  R.  App.  Cas.  627,  and  It  would 
shock  tbe  sense  of  Justice  of  any  Impartial 
person,  should  this  court  announce  the  doc- 
trine that  the  Jury  were  at  liberty  to  deter- 
mine that  the  plaintiff  should  not  recover, 
for  the  reason  that  it  was  solvent  while  the 
creditors   of  the   city   bank    were   poor.    It 


would  have  been  error  had  tbe  trial  Jnd^? 
said  so.    Tet  tlila  is  tlie  Idea  rtumiiis  tbroisi 
the  argument    Counsel  are  officers  ot  cman. 
They  are  learned  in  the  law.    Tbey  Iutc 
the  opportunity  of  acquiring  a  bigli  apprecii- 
tlon  of  fairness  and  Justice^    1b«y  abiacii. 
not  have  made  such  unfair  argimieiit  to  tb' 
Jury.    The  courts,  and  men  whose  interest; 
are  before  the  courts,  have  a  right  to  hs'-e 
cases   tried  fairly,   and   tliat  appeals    cak-s- 
lated  to  arouse  the  sympathies  and  pre]n<l:e- 
es  of  Jurors,  who  do  not  as  a  rule  dlscrijri- 
nate  closely,  when  the  opportunity  offeix.  :« 
bestow  charity  at  the  expense  of  IitJganw< 
be    not   made.    If   counsel    cannot    restr^jo 
themselves  from  making  unfair  appeals  <r. 
have  no  alternative  but  to  set  aside  the  ver- 
dicts thus  obtained,  and  we  owe  it    to  d.- 
cause  of  common  Justice  to  severely  condeioa 
tbe  practice,  whether  it  Is  the  result  of  oa- 
due  excitement  and  zeal  merely,  which  ja.- 
liates  It  or  to  a  deliberate  premeditated  va- 
tentlon  to  obtain  an  undue  advantage.    We 
have  spoken  more  plainly  and  at  length  ui- 
on  tills  subject  than  we  have  ordinarily  dor?, 
not   because    the   arguments   of    counsel   in 
this  case  have  exceeded  in  Impropriety  those 
made  In  many  other  cases,  but  becauae  at 
the   necessity   arising  from   abuses,    the  in- 
crease of  wliich  comments  heretofore  made 
have  proven  Inadequate  to  check.     We  hajt 
attempted  to  stigmatize   the  practice   as  :: 
deserves,  and  as  every  practitioner  looks  up- 
on it  when  he  is  made  its  victim,   with  a 
view  to  its  correction,  to  which  every  cir- 
cuit Judge  should  be  assiduous,  and  In  whicb 
we  bespeak    the  moral  support  of  the  mem- 
bers of  the  bar,   who  are  pCTSonally   quite 
as  much  interested  as  the  Judges  can  be. 

There  are  many  assignments  of  error  wbich 
we  must  of  necessity  omit  to  discuss  at 
length.  We  cover  many  of  them  when  we 
say  that  it  was  competent  for  the  defense  to 
show  tbe  prior  transactions  of  the  parties, 
and  plaintiff's  knowledge  of  Andrews'  pe- 
cuniary circumstances,  business,  and  methods 
of  doing  businesa 

We  think  it  was  competent  for  counsd  for 
the  defendant  to  cross-examine  at  length  tbe 
witnesses  of  tbe  plaintiff  upon  the  qnestion 
of  bona  fides,  though  they  were  not  examined 
upon  that  subject  In  tbe  direct  examination. 
We  have  no  doubt  that  the  record  Is  mocb 
larger  than  it  need  have  been,  and  that  muoii 
of  the   testimony   was   of   little   value  and 
might  have  been  properly  omitted  upon  tlie 
trial,  but  this  did  not  necessarily  amount  to 
a  cause  for  reversal.    Comment  was  made  on 
tbe  fact  that  much  more  money  was  advanc- 
ed to  Andrews,  on  the  certified  checks,  tlun 
the  bank  was  authorized  to  loan.    That  cer- 
tainly did  not  of  itself  Invalidate  ptointitTs 
claim,  nor  did  any  usurious  charges  made, 
but  If,  as  appears  to  be  claimed,  these  trins- 
actlons   wero   really  loans   to   Andrews,  in- 
stead of  a  legitimate  discounting  of  certified 
checks,  they  were  circumstances  to  be  con- 
sidered upon  the  main  question. 
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It  waa  proper  to  Impeacb  DeGrafl  by  the 
testimony  of  Stuart  It  was  also  competent 
to  show  by  Stuart,  as  part  of  tbe  res  gestae, 
that  at  tbe  time  of  taking  a  certified  check 
DeGraff  expressed  doubt  of  its  validity.  If 
such  was  tbe  proof.  It  would  of  course  be 
Incompetent  to  sbow  admissions  of  DeGrafl 
as  such. 

"We  think  that  It  was  competent  to  offer 
evidence  tending  to  show  printed  official  state- 
mento  of  tbe  city  bank,  brought  to  tbe  knowl- 
edge of  tbe  plalntifTs  officers,  containing  an 
Item  of  only  $10,000  of  certified  checks,  when 
plaintiff's  officers  must  bare  known  that  it 
held  a  much  greater  amount  of  such  checks 
at  the  time. 

We  think  it  unnecessary  to  refer  to  the  as- 
signments of  error  upon  the  charge,  as  tlie 
discussion  of  the  other  assignments  will  suf- 
fice. 

Tbe  Judgment  is  reversed,  and  a  new  trial 
ordered. 


FIRST  STATE  SAVINOS  BANK  OF 

THREE  RIVERS  v.  McMURTRIB 

et  al. 

(Supreme  Court  of  Michigan.    Sept  20,  1906.) 

Mttnicipai.  Corporations  —  Otticebs  —  Lia- 

BILITT    POR    Funds— OVKRPATMKNT—BlCOV- 
KBY. 

Evidence  examined,  and  held  to  show  that 
a  city  ofGcial  making  a  payment  to  cover  an  al- 
leged shortage  in  his  accounts,  made  an  over- 
payment, antborizing  a  decree  for  tbe  repay- 
ment thereof  pursuant  to  the  agreement  bind- 
ing the  city  to  repay  any  overpayment  on  an 
Investigation  of  the  officer's  accounts. 

Appeal  from  Circuit  Court,  St  Joseph 
County,  In  Chancery;  George  L.  Xaple, 
Judge. 

Suit  by  the  First  State  Savings  Bank  of 
Three  Rivers  against  Fred  J.  McMurtrle  and 
others.  From  a  decree  in  favor  of  Fred  J. 
McMurtrle  and  another  against  the  city  of 
Three  Rivers,  It  appeals.    Affirmed. 

Argued  before  CARPENTER,  C.  J.,  and 
McALVAY,  GRANT,  HOOKER,  and 
MOORE,  JJ. 

H.  O.  Bliss  and  H.  P.  Stewart,  for  appel- 
lant. II.  O.  Bliss,  for  appellee  First  State 
Savings  Bank.  B.  E.  &  L.  F.  Andrews  and 
Dallas  Boudeman,  for  appellees  F.  J.  and 
J.  H.  McMurtrle. 

MOORE,  J.  This  is  a  proceeding  to  fore- 
close a  lien  upon  certoin  bank  stock  assigned 
to  complainant  by  defendant  McMurtrle. 
Both  defendants  concede  tbe  complainant  Is 
entitled  to  wbat  it  claims  in  tbe  bill  of  com- 
plaint The  real  contest  Is  between  tbe  twa 
defendants.  From  a  decree  in  favor  of  one 
of  them,  the  other  appeals. 

Id  the  decree  made  by  Judge  Taple  there 
are  statements  of  fact  which  disclose  the 
questions  Involved  and  for  that  reason  we 
quote  from  It:  "In  the  answer  filed  by  tbe 
city  of  Three  Rivers,  It  claimed  the  ri|^t 


to  the  said  bank  stock  through  the  assign- 
ment from  said  Fred  J.  McMurtrle  to  It 
to  secure  certain  moneys  which  It  alleged 
and  claimed  were  due  to  it  from  said  Fred 
J.  McMurtrle,  and  it  prayed  the  benefit  of 
a  cross-bill  as  against  said  Fred  J.  McMur- 
trle, and  that  any  balance  on  the  sale  of 
■aid  stock,  after  satisfying  the  claim  of  said 
bank,  should  be  turned  over  to  said  city  up- 
on any  moneys  which  the  court  might  find 
was  owing  by  said  Fred  J.  McMurtrle  to 
said  city  of  Three  Rivers,  and  praying  for 
an  accounting  between  said  city  of  Three 
Rivers  and  said  Fred  J.  McMurtrle  touching 
the  amount  remaining  due  to  said  city  of 
Three  Rivera  from  said  Fred  J.  McMurtrle. 
In  tbe  answtf  filed  by  said  Fred  J.  McMur- 
trle, he  alleged,  amongst  other  things.  In 
substance,  that  as  between  himself  and  tbe 
city  of  Three  Rivers  he  was  not  owing  said 
city  anything,  and  denied  that  said  city  bad 
any  Interest  whatever  In  said  bank  stock; 
that  at  the  time  when  he  assigned  the  bank 
stock  to  the  city  of  Three  Rivers,  said  citj' 
claimed  that  he  was  short  in  his  accounts 
as  city  clerk  of  said  city,  and  for  moneys 
which  had  come  Into  his  hands  as  such 
clerk;  that  on  account  of  111  health  at  the 
time,  he  was  unable  to  examine  the  accounts 
and  to  determine  whether  or  not  there  was 
anything  owing  to  tbe  said  city  on  tbe  afore- 
said matters;  that  the  city  employed  a  book- 
keeper to  examine  his  account  and  said  Mc- 
Murtrle agreed  with  tbe  city  to  pay  any  sum 
vthlcb  be  was  owing,  If  any,  to  the  city,  and 
he  claimed  that  he  placed  certain  moneys 
In  the  hands  of  the  city  and  assigned  the 
bank  stock  to  It  to  pay  and  secure  iiny  mon- 
eys that  might  be  found  on  a  future  ac- 
counting to  be  due,  if  anything,  from  himself 
to  tbe  city.  He  further  claimed  that  be  was, 
In  fact,  owing  said  city  nothing,  or,  if  any- 
thing, only  a  small  amount;  that  he  had  de- 
posited or  paid  under  this  arrangement  with 
the  city  several  hundred  dollars;  that  said 
city  had  refused  to  return  him  such  money, 
or  the  bank  stock  assigned  tq  It  He  also 
prayed  the  benefit  of  a  cross-bill  for  tbe  pur- 
pose of  having  a  surrender  of  said  bank 
stock  and  a  cancellation  of  the  assignment 
of  It  and  for  an  accounting  and  repayment 
of  the  moneys  which  he  had  deposited  with 
said  bank  for  the  purposes  aforesaid.  When 
this  cause  came  to  a  hearing  the  contest 
was  entirely  between  the  said  city  of  Tliree 
Rivers  on  the  one  hand,  and'  said  Fred  J. 
McMurtrle  upon  the  other,  and  evidence  wna 
taken  covering  several  years,  during  which 
said  McMurtrle  was  acting  as  clerk  of  said 
city,  and  the  said  parties  submitted  to  this 
court  the  determination  of  the  question  of 
whether  or  not  the  said  Fred  J.  McMurtrle 
was.  In  fact,  owing  the  city,  and  if  so,  how 
much,  or  whether  the  city  was  owing  him 
for  the  moneys,  or  any  part  thereof,  deposlt- 
M  by  him  with  the  city,  and  If  so,  bow 
much,  and  whether  or  not  the  city  had  any 
claim  upon  the  bank  stock,  and  said  parties 
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anbmitted  to  tbe  conrt  the  qnestion  of  decree- 
ing the  amount  to  be  paid  from  the  one  party 
to  tbe  other,  In  order  to  fully  settle  the  said 
controversy  between  them,  It  being  under- 
stood and  agreed  that  the  decree  entered 
in  this  cause  should  settle  all  matters  em- 
braced In  a  certain  action  then  pending  in 
tbe  circnlt  conrt  for  the  said  county  of  St. 
Joseph,  wherein  said  Fred  J.  McMurtrie  is 
plaintiff,  and  tbe  said  dty  of  Three  Rivers 
Is  defendant.  •  •  •  The  court  sustains 
the  claims  generally  of  defendant  Fred  J. 
McMurtrie.  It  finds  that  under  tbe  arrange- 
ment made  between  himself  and  the  city  of 
Three  Rivers,  It  was  agreed  that  be  would 
pay  to  or  deposit  with  said  city  of  Three 
Rivers  to  pay  or  secure  tbe  payment  of  any 
amounts  of  money  which  might  be  found 
to  be  owing  by  him  to  said  city  and  said 
McMurtrie  deposited  with  and  paid  to  said 
city  moneys  to  tbe  amount  in  tbe  aggregate 
of  $1,359.70,  and  it  was  agreed  by  tbe  said 
city  of  Three  Rivers  with  said  McMurtrie 
that  if  upon  an  investigation  of  the  matters 
between  said  city  and  said  McMurtrie,  It 
was  not  found  that  said  McMurtrie  was  ow- 
ing said  city  the  amount  of  money  turned 
over  to  said  city,  then  that  be  should  be  re- 
paid by  said  city  such  an  amount  as  was 
not  shown  that  be  was  so  owing." 

Following  the  language  we  have  quoted  Is 
an  elaborate  statement  of  the  claims  of  the 
two  defendants.  The  learned  Judge  reached 
tbe  conclusion  that  the  city  of  Three  Rivers 
was  Indebted  to  Mr.  McMurtrie  In  tbe  sum 
of  11,323.61,  and  made  a  decree  accordingly. 
The  record  discloses  that  Mr.  McMurtrie 
claimed  all  the  time  that  be  was  not  indebted 
to  tbe  city.  Tbe  stock  In  controversy  was 
assigned  to  tbe  mayor.  He  was  a  witness 
in  tbe  case.  He  has  the  following  to  say 
«f  the  arrangement  when  the  payments  were 
made  and  the  stock  assigned.  "Q.  You  testi- 
fied once  before  in  tbls  matter;  did  you 
testify  then  that  It  was  your  understanding 
that  there  was  an  arrangement  that  he 
should  pay  these  amounts,  and  If  they  did 
not  prove  they  were  owing  by  him  to  the 
city,  the  city  should  repay  them?  A.  Of 
course,  that  Is  true,  there  Is  no  question 
about  that."  It  will  be  observed  that  tiie 
question  Involved  Is  purely  one  of  fact  It 
will  also  be  observed  that  tbe  trial  was,  in 
effect  a  trial  of  the  law  case  then  pending 
as  well  as  the  chancery  case.  The  hearing 
was  In  open  court  The  testimony  was  all 
taken  before  the  circuit  Judge.  We  have  bad 
an  exhaustive  oral  argument  and  have  two 
carefully  prepared  briefs  of  each  side. 

The  claim  of  Mr.  McMurtrle's  counsel  is 
as  follows: 

RecalpU. 
Water     LIcan-       Otb.      Tap*, 
Rate.        sea.     Sources,     etc.  Total. 

US4-6    tl.«*»  «    $  It  00    t  n  00    nU  00  (1,849  58 

ISM-T     S,15»  6S     102  BO     467  M       4S  T(  S,  768  71 

|4,8C9  00    $116  50    )S30  OS    tl62  7S  t6,«lt  28 

The  foregoing  was  shown  by  the  testimony 
«f   McMurtrie.     The   first   period,   that   of 


1894-6  covering  the  four  npper  items  of  flu 
statement  with  the  total   of  %\JMaJS6  «« 
referred  to  on  the  trial  as  the  "Hemdon  E* 
gime"  and  Included,  as  will  be  noted,  tbe  c- 
tlre  year  of  1895  and  a  part  of  1894,  aJtbo:i2^ 
until  June  18th,  1895,  when  McMurtrie  wa 
made  deputy  for  the  collection  of  wster  n^. 
record  page  334,  he  was  In  no  way  chargt 
able  with  the  matter  at  all  as  until  that  ixrt 
It  was  the  duty  of  other  officials  to  recerr* 
money  under  the  charter  and  not  HcMnr 
trie,  he  being  simply  clerk  or  recording  i^ 
cer  and  nothing  more.    The  four  lower  ItHm 
cover    tbe    second,    that    of    1896-7,    wii 
a  total  of  $8,768.72.     As  before  stated  tl» 
foregoing  table  No.  1  inclndes  tbe  amoon: 
colected  by  Mr.  Hemdon  and  for  wWch  bf. 
and   not  McMurtrie,    was   responsible.  vaA 
shows  tbe  sum  of  all  receipts,  both  vUla^e 
and  dty,  with  which  McMurtrie  was  con- 
nected or  with  which  he  bad  anything  to  Ad. 
The  whole  amount  being  as  aboTe  $5,61S2S. 
Statement  No.  2  shows  toe  credits  to  both 
Hemdon   and  McMurtrie   for  ■  the   same  pe- 
riods as  statement  No.  1,  and  is  aa  follovs 

Receipts  and  Hemdon's  report.....  $1,781  9i> 

Check  aUowed  McMurtrie 6  S:> 

Sundry  receipts  hereafter  noted.. . .  457  9i 
Snndry    receipts   payment    to    dty 

hereafter  given 3,312  Vt 

Receipt  Def.  [Ex.  QQ  Record  338]. .  47  71 
Receipt  $10  and  |4  in  hand  of  dty 

derk 14  00 

$5,619  7E 

—or  one  dollar  and  a  half  too  mndi.  in- 
stead of  a  deficit.  Mr.  Hemdon  was  tbe 
successor  to  Secretary  Lenbart  aa  collector 
of  water  rates.  Mr.  McMurtrie  In  Mr.  Hen- 
don's  absence  from  the  office  Bometlmet 
made  collections. 

The  claim  of  counsel  for  tlie  dty  is  as 
follows:  "We  maintain,  therefore,  tint  de- 
fendant at  the  time  bis  term  of  ofilce  as 
city  clerk  expired,  was  indebted  to  the  dtj 
for  the  sums  of  money  hereinbefore  stated 
vis.:  For  water  rates,  collected  and  not  ac- 
counted for  between  November  1,  1885,  and 
the  time  defendant  went  oat  of  office,  in 
April,  1897,  as  appears  on  a  preceding  page 
of  this  brief,  $663.02;  for  water  rates  col- 
lected and  not  accounted  for  prior  to  Novem- 
ber 1,  1895,  when  defendant  was  assisting 
James  W.  Hemdon  in  collecting  water  rates, 
$334.52;  for  fees  collected  for  taps  and  tap- 
ping and  not  accounted  for  by  defendant 
$51;  for  money  received  by  defendant  od 
orders  drawn  apparently  for  salary,  bnt 
In  excess  of  the  amount  of  salary  to  wblcb 
he  was  entitled,  $206.26;  for  money  received 
by  blm  on  orders  drawn  to  Ihling  Brothen 
and  Bverard  and  the  Kalamazoo  Publishing 
Company,  as  hereinbefore  stated,  $237.20; 
and  for  fees  collected  for  licenses,  not  a^ 
counted  for,  as  hereinbefore  shown,  $109.73. 
The  totol  amount  of  toe  above  Items  of 
Indebtedness  is  $1,501.17.  This  amount  we 
claim  is  established  beyond  controversy,  and 
if  tt>e  defendant  Is  entitled  to  recover  back 
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'om  the  dty  anj  ram  of  money  whateTer, 
e  1b  entitled  to  recover  only  tbe  difference 
etween  |1,670.69,  the  amount  paid  over  by 
Im  during  said  Investigation  of  bis  ac- 
>unt8,  aa  hereinbefore  shown,  and  tbe  said 
1.501.17,  which  Is  $169.62.  Now  we  do  not 
3ncede  that  defendant  is  entitled  to  recover 
nythlng  against  the  city,  bnt  on  the  con- 
rary,  we  contend  that  defendant  Is  still  in- 
ebted  to  tbe  city  for  a  large  amount  beyond 
lie  $1,670.68,  paid  over  by  him,  and  that  tbe 
Ity  Is  still  entitled  to  bold  a  Hen  on  said 
>ank  stock.  However,  we  realize  that  we 
tave  not  been  able  to  produce  positive  evl- 
lence  showing  actual  appropriation  by  de- 
endant  beyond  tbe  above  amount,  and  do 
tot  expect  this  court  to  grant  us  a  decree 
>n  the  strength  of  suspicious  circumstances 
ilone.  *  *  *  In  any  event  tbe  decree  of 
be  court  below  should  be  modified,  and  ma- 
:eTlall7  altered.  The  amount  which  the  said 
;lty  of  Three  Rivers  is  hereby  ordered  to 
>a7  back  to  tbe  defendant,  Fred  J.  McMur- 
Tle,  should  be  greatly  reduced,  and  we  In- 
iiet  that  tbe  said  city  of  Three  Rivers  shonld 
not  be  required  to  pay  to  said  Fred  J.  Mc- 
UCurtrle,  any  more  money  than  $169.52." 

We  have  quoted  enough  to  show  how  dis- 
agreed the  counsel  are  as  to  what  the  record 
contains.  Notwithstanding  the  fact  that  the 
hearing  involved  the  disposition  of  the  law 
case  as  well  as  a  chancery  case  and  was 
in  open  court  where  the  learned  Judge  had 
tne  great  advantage  of  bearing  and  seeing 
tbe  witnesses,  we  do  not  base  our  conclusion 
as  to  what  should  be  done  npon  those  facts 
bnt  upon  a  careful  examination  of  the  voln- 
mlnons  record.  There  were  a  large  number 
of  witnesses  sworn,  among  them  Mr.  Hern- 
don  and  Mr.  McMurtrle,  the  latter  of  whom 
was  subjected  to  a  long  and  severe  cross- 
examination.  As  tbe  question  Involved  Is 
one  of  fact  it  would  profit  no  one  to  set 
out  tbe  testimony  In  detail.  We  shall  con- 
tent onrselves  with  saying  that  tbe  exam- 
ination we  have  made  leads  us  to  the  con- 
clusion that  when  this  stock  was  assigned 
Mr.  McMurtrle  had  overpaid  the  city.  The 
circuit  judge  rendered  a  decree  that  we  are 
not  inclined  to  disturb. 

Decree  affirmed  with  costs. 


KERR  ▼.  TIBRNET  et  aL 
<8upreme  Court  of  Michigan.     Oct.  1,  1906.) 

<308T»— GbOXIKDS— PBlVAItlNO  PabTT. 

Defendant  exacted  nsurlous  interest  from 
complainant  and  took  a  deed  to  secure  the  loan. 
When  complainant  sought  settlement,  defenduit 
denied  ttiat  she  bad  any  interest  in  the  land 
coDTeyed,  the  land  having  been  conveyed  by 
defendant  to  a  third  person,  and,  as  a  con- 
dition of  reconveyance  to  complainant,  defend- 
ant demanded  a  larger  sum  than  was  due. 
Complainant  then  filed  a  bill  to  recover  the 
ctatntory  penalties  for  usury,  for  the  cancella- 
tion of  the  deed,  and  as  a  bill  to  redeem.  Held, 
that  though  tbe  court  held  that  tbe  penalties 
«ould  not  be  recovered,  and  that  when  com- 


plainant made  a  certain  tender  on  demanding 
reconveyance  more  was  due  defendant,  and  that 
complainant  had  ratified  the  sale  to  the  third 
person.  It  being  found  that  there  was  a  sum 
one  complainant,  it  was  proper,  on  decree  for 
her,  to  allow  her  costs. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  IS, 
Cent  Dig.  Costs,  Si  10&-114.] 

Appeal  from  Circolt  Oonrt,  Bay  County,  in 
Chancery ;  Theodore  F.  Shepard,  Judge. 

Suit  by  Sarah  A.  Kerr  against  Peter  Tler- 
ney  and  others.  From  a  decree  in  favor  of 
complainant,  defendants  appeal.    Affirmed. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER.  and  MOORE,  JJ. 

T.  A,  E.  &  J.  O.  Weadock,  for  appellants. 
Frank  S.  Pratt,  for  appeUeei 

MOORE,  J.  Tbe  complainant  from  time  to 
time  borrowed  from  defendant  Peter  Tlemey 
various  sums  of  money  upon  which  she  was 
charged  usurious  rates  of  interest  She  gave 
to  him  notes,  chattel  mortgages  and  one  real 
estate  mortgage.  Later  a  deed  was  given  and 
a  contract  taken  back.  Some  quitclaim  deeds 
also  appear  in  the  transaction  which  com- 
plainant claims  she  did  not  give.  Tiemey 
made  a  contract  to  sell  Maher  tbe  land  com- 
plainant deeded  to  Tierney  and  received  pay- 
ments thereon.  Complainant  attempted  to 
secure  a  settlement  with  defendant  and  a 
reconveyance  of  the  land,  but  falling  in  her 
attempts  she  employed  counsel  for  that  pur- 
pose. In  response  to  a  letter  from  counsel 
defendant  offered  December  16,  1903,  to  re- 
convey  the  land  subject  to  a  mortgage  thereon 
for  1500.  B^irtber  correspondence  was  had 
and  in  June,  1904,  counsel  for  complainant 
was  advised  by  letter  written  by  counsel  for 
defendant  "Mr.  Tierney  will  accept  $825  if 
paid  in  10  days  and  reconvey  the  lots,  al- 
tboagb  be  does  not  admit  she  has  any  claim 
to  them."  No  settlement  was  reached.  Com- 
plainant made  a  tender  of  |82  and  demanded 
a  reconveyance.  The  demand  was  refused, 
and  this  proceeding  was  begun.  It  is  filed  for 
three  purposes:  First,  aa  a  bill  to  recover  the 
statutory  penalties ;  second,  as  a  bill  for  the 
cancellation  of  the  several  mortgages  and  se- 
curities; third,  as  a  bill  to  redeem.  The 
court  held  the  penalties  could  not  l>e  re- 
covered. It  was  also  held  that  when  tbe 
tender  of  $82  was  made,  there  was  due  de- 
fendant $147.80;  that  complainant  had  rati- 
fied the  sale  to  Maher,  and  after  charging 
defendant  with  payments  received  by  him 
found  there  was  due  complainant  $6.60  and 
made  a  decree  in  her  favor,  allowing  her 
costs.  The  complainant  did  not  appeal,  and 
therefore  is  bound  by  tbe  decree.  Tbe  de- 
fendant did  appeal. 

In  their  brief  counsel  say :  "The  sole  ques- 
tion whidi  this  conrt  is  called  upon  to  de- 
termine is  raised  upon  tbe  decree  and  Is  one 
of  costs."  They  argue  that  as  the  court  found 
against  many  of  the  allegations  of  complain- 
ant's bill  of  complaint  that  costs  ought  not 
to  follov?.    We  quote  from  the  brief:  "Under 
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the  decree  the  complainant  was  defeated  In 
evory  claim  that  she  made  except  the  claim 
for  usury,  and  as  to  that  the  court  allowed 
the  defendant  to  charge  no  intereet  although 
the  complainant  testified  aa  follows :  'I  want 
to  pay  them  with  Interest,  a  legal  Interest, 
and  I  want  them  to  return  to  me  all  that  has 
been  collected,  that  la  legally  due  me,  and  that 
is  ail  1  ask.'  Complainant's  oonnsei  In  mak- 
ing the  tender  did  not  compute  Interest,  the 
tender  was  not  kept  good.  It  was  not  sufficient, 
and  notwithstanding  all  of  this  the  circuit 
Judge,  In  disregard  of  the  role,  allowed  the 
defeated,  and  not  the  preyaillng,  party  costs 
to  be  taxed." 

We  cannot  agree  with  connsel  that  com- 
plainant was  the  defeated  party.  The  record 
clearly  shows  that  defendant  exacted  usur- 
ious rates  of  interest;  tliat  to  secure  loans 
by  him.  he  took  a  deed:  that  when  complain- 
ant  sought  a  settlement  be  denied  she  had 
any  intereet  in  the  land  conveyed  by  the  deed, 
and  before  he  would  recouTcy  he  exacted  a 
larger  simi  of  money  than  was  due.  It  Is 
difficult  to  see,  because  of  defendant's  atti- 
tude, how  complainant  could  get  any  relief 
without  appealing  to  the  court  This  she  did 
and  successfully.  We  think  costs  should  fol- 
low such  a  situation.  See  Ferguson  t.  Popp, 
42  Mich.  115,  8  N.  W.  287;  Meigs  t.  McFarlan 
72  Mich.  194,  40  N.  W.  246. 

The  decree  la  affirmed  with  ooata. 


BIRD   T.   HTOHIOAN   CBNT.   R.   CO. 
(Supreme  Court  of  Michigan.    Sept  20,  1906.) 

Railroads— In jURiEa  to  Aktualb  on  Track 

—Failure  to  Fence. 

A  railway  company  njaintained  a  nuiiil>er 
of  tracks  running  out  from  a  Etation.  From 
the  northernmost  track  were  switches  to  differ- 
ent brickyards  and  factories.  On  the  south 
side  was  one  or  two  icing  stations,  where  re- 
frigerator cars  in  transit  were  iced.  Cars  were 
stored  and  cars  in  transit  were  inspected  on  the 
trscks.  Switching  necessary  for  icing  and  for 
the  purposes  of  the  various  factories  was  done 
on  the  tracks.  Held,  that  the  premises  were 
railway  yards,  and  the  company  was  not  liabie 
for  killing  animals  there,  based  on  its  failure 
to  fence. 

[Ed.  Note. — For  cases  in  point  see  vol.  41, 
Cent  Dig.  Railroads.  SS  1433-1450.] 

Error  to  Circuit  Court,  Wayne  County; 
Joseph  W.  Donovan,  Judge. 

Action  by  William  H.  Bird  against  the 
Michigan  Central  Railroad  Company.  There 
was  a  Judgment  for  plaintifT,  and  defendant 
brings  error.    Reversed  and  rendered. 

Argued  before  BLAIR,  MONTGOMBRY, 
OSTRANDER,  hooker,  and  MOORE,  JJ. 

O.  B.  Butterfleld  (Henry  Russel  of  coun- 
sel), for  appellant  Bdward  8.  Grece,  for  ap- 
pellee. 

HOOKER,  J.  The  defendant  appeals  from 
a  Judgement  on  a  charge  of  negligently  omit- 
ting to  keep  Its  fences  In  repair.    It  defended 


upon  tiie  claim  that  plalntilTs  eoltx  wf~ 
killed  by  reason  of  their  escape  bom  - 
pasture  to  the  highway  and  trom  there  tzt 
strayed  to  and  entered  dtf  eodanf  s  yari  v 
Detroit,  where  Its  line  fence  was  dovs  _ 
places. 

Tbe  drcnlt  Judge  left  to  tbe  Jury  the  <i»- 
tion  wbetiier  this  was  a  railroad  yard  w.:.- 
In  the  meaning  of  the  lair,  and  defevdir: 
has  assigned  error  thereon,  and  upon  his  ■>■ 
fusal  to  direct  a  rerdlct  In  Its  favor.  T.^ 
testimony  shows  that  running  ont  bKz  -■> 
station  in  Detroit  defendant  baa  a  lai?? 
number  of  tracks  which,  at  tbe  point  wbe> 
the  colts  entered  npon  tbe  right  of  war.  '~f 
reduced  to  12  In  nomber.  From  tbe  nortb^r.- 
most  trade  sevnv]  switches  branch  to  dlSr- 
ent  brickyards,  mlUs,  factorlea^  etc  Im-*- 
dlately  opposite,  on  the  sonth  side  of  t> 
track,  was  one,  of  two,  idng  stations  whe-- 
refrlgerator  cars  in  transit  were  iced.  C^Ti 
were  atored  and  can  In  transit  were  ins^iei'- 
ed  on  these  tracks.  There  -was  no  difpc- 
about  these  facts.  There  was  testimony  b>.z. 
whidi  it  is  inferable,  that  trains  are  occ. 
sionaliy  made  up  there,  but  some  witnea^^ 
testify  that  they  never  saw  swltdiing  d  ^- 
tbere.  In  tbe  nature  of  things  the  swite*- 
ing  necessary  to  Idng,  and  for  tbe  purpo^-' 
of  the  various  factory  switdies,  moat  haT. 
been  done  over  this  ground,  and  to  draw  o- 
and  in,  cars  stored,  and  the  plaintiCT  hiim-  ■ 
testified  that  he  had  seen  freight  cars  u^ 
engines  switching  back  and  fortb  there  ri:t.! 
along,  and  that  the  place  was  a  '^art  of  wlu: 
they  call  the  'Junction  Yards.'  "  Oonnsei  re-> 
his  dalm  that  these  premises  are  not  y^rX 
largely  on  the  fact  that  tbe  public  is  bo: 
allowed  to  load  and  unload  tbere,  and  ttx 
contention  that  the  proof  shows  tbat  switd- 
ing  is  not  done  there. 

There  is  suffldent  in  tbe  andlspnted  pn«:' 
to  show  that  these  premises  are  yards  witL  z 
tbe  meaning  of  the  statute,  the  case  comls.- 
easily  within  the  rule  of  Katazinski  ▼.  G.  T. 
B.  Co.  (Midi.)  104  N.  W.  409.  Th&  court 
should  have  directed  a  verdict  for  the  defei.  !- 
ant 

Tbe  Judgment  Is  reversed,  and  a  Jndgm>G: 
will  be  entered  here  for  defendant  witt 
costs  of  both  courts. 


TURNER  et  nz.  v.  ANGUS  et  ox. 
(Supreme  0>urt  of  Michigan.     Sept  20,  1900 1 

1.  BOPHPAKIXS— EBTAWT.TBHlfSMT  —  LOCATIO.'! 
BT    PABTIES. 

Where  there  was  no  dispute  as  to  the  loci- 
tion  of  a  tx>undary,  the  fact  tliat  a  wrong  line 
was  pointed  out  by  a  vendor  to  a  parctia:j»r. 
did  not  affect  its  location  as  against  a  third 
person,  in  tbe  alraence  of  adverse  possession  for 
the  period  of  limitations. 

[Ed.   Note.— For  cases  in  point   see  voL  S. 
Cent  Dig.  Boundaries,  H  243-24&] 

2.  Sams— QxmsTioN  for  Jubt. 

Evidence  held  to  present  a  qnestion  for  tint 
jury  as  to  the  location  of  a  boundary-. 
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Orror    to    Circuit   Oonrt,    Kent    Ciounty; 

'rea  Wolcott.  Judge. 

Action  by  Henry  Tomer  and  wife  against 

x&es  A.  Angos  and  wife.    From  a  judgment 

favor  of  plalntlffB,  defendanta  bring  error. 

vei-sed.  and  new  trial  ordered. 

I%e  following  la  the  plat  r^eiTed  to  In 

Inlon: 


and  the  dark  lines  and  running  easterly  and 
westerly.  In  close  proximity  to  each  other,  be- 
tween the  land  marked  "Turner"  and  "An- 
gus," respectively.  Tbe  action  is  ejectment, 
and  plaintlS  recovered  a  verdict  for  the  land 
between  said  lines,  by  direction  of  the  court 
— and  defendant  haa  brought  tbe  cause  to 
this  court  by  writ  of  error. 


H 


<0 
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Mouse 
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Argued  before  OARPS!NTSIR,aX,andMc- 
ALVAY,  ORANT,  HOOKER,  and  MOORB, 
JJ. 

X  T.  Preston,  for  appellants.  Smedley  it 
Corwln,  for  appellees. 

HOOKER,  J.  Tbe  accompanying  plat, 
B,  will  serve  to  show  tbe  premises  in  dia- 
pote.    Tbey  ore  tbe  land  between  tbe  dotted 


In  1890  the  premises  now  owned  by  both 
parties,  were  included  in  lots  1  and  2,  block 
6,  of  Large's  Gable  Road  Addition  to  the  city 
of  Orand  Rapids,  whldi  lots  were  the  prop- 
erty of  Julius  Houseman.  They  were  then 
vacant,  and  In  the  spring  of  that  year  he  sold 
tbe  south  half  of  said  lots  to  the  defendant 
James  S.  Angus,  on  contract,  and  built  a 
bouse  for  him  near  a  line  upon  tlie  north 
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thereof,  which  Angns  testlfled  Out  Honse- 
man  pointed  out,  and  caased  to  be  marked 
by  two  stakes  as  the  north  line  of  the  parcel 
contracted.  The  land  purchased  by  Angus 
was  described  as  the  south  half  of  lots  1  and 
2.  He  received  a  deed  In  1899.  In  1892, 
Battle  M.  Amberg,  sole  heir  of  Houseman, 
sold  the  north  half  of  lots  1  and  2  to  Adele 
Fox.  In  1893  she  conveyed  to  Sowerby ,  and 
he  conveyed  to  the  plaintiff  in  1902.  A  house 
was  built  by  Fox.  A  controversy  arose  over 
the  boundary  between  the  parties  to  this 
action,  and  that  dispute  is  before  us.  There 
is  no  question  of  adverse  possession,  the  two 
questions  to  be  examined  being,  first, 
whether  plaintiff  is  right  in  his  claim  as  to 
the  true  boundary;  second,  whether  the  bound- 
ary was  settled,  by  the  line  pointed  out  by 
Houseman.  The  circuit  Judge  stated  that 
the  testimony  showed  that  there  was  no  dis- 
puted boundary  at  the  time  that  Houseman 
drove  stakes  or  pointed  out  the  Une  to 
Angus,  and  that,  therefore,  if  such  line  so 
pointed  out,  was  not  in  fact  the  correct  one, 
according  to  the  description  in  the  deeds,  al- 
though found  at  the  time  by  an  actual  sur- 
\ej,  the  law  applied  sometimes  to  settle- 
ments of  disputed  boundaries  and  subse- 
quent occupancy,  could  not  apply,  and  that 
the  statute  of  frauds  would  preclude  the 
claim  that  the  parcel  in  dispute  was  covered 
by  the  deed,  not  being  described,  and  that 
nothing  short  of  the  period  of  the  statute  of 
limitations  could  give  defendant  title  by 
adverse  possession.  The  cas^  of  De  Long  v. 
Baldwin,  111  Mich,  466,  69  N.  W.  83;  so  con- 
clusively supports  this  holding  that  we  need 
not  say  more  aboat  it  See,  also,  Olin  v. 
Henderson,  120  Mich.  169,  79  N.  W.  17& 

The  remaining  question  relates  to  the  true 
boundary  of  the  land,  as  described.  Under 
their  deeds,  the  parties  are  entitled  to  por- 
tions of  the  north  and  south  halves  of  these 
lots,  respectively;  their  line  being  the  line  be- 
tween said  halves.  Defendant  claims  that 
the  question  of  location  should  have  been 
submitted  to  the  jury,  as  a  disputed  one; 
plaintiff  asserts  that  the  testimony  was  con- 
clusive in  his  favor.  The  learned  circuit 
judge  correctly  said  that  a  division  of  the 
lots  as  originally  staked  into,  equal  parts, 
would  fix  the  true  line,  and  that  under  the 
theory  of  the  defendant  the  line  pointed 
cut  by  Houseman  failed  to  so  divide  the  lots, 
and  therefore  throw  no  light  upon  the  sub- 
ject The  plaintiff  offered  testimony,  show- 
ing that  the  north  Une  of  these  lots  was  at  a 
certain  place.  Without  entering  into  a  state- 
ment of  the  testimony,  we  may  say  that  it 
was  proper  and  convincing  testimony  that  he 
found  the  correct  line  of  the  street  lying  to 
the  north  of  the  premises,  at  two  points — one 
to  the  east  and  one  to  the  west  of  block  6 — 
and  our  understanding  is  that  there  Is  no 
testimony  that  disputes  him  In  this  particu- 
lar. To  ascertain  the  street  line  at  the  north 
of  block  6,  he  ran  a  Une  between  these 
points,  and  found  it  to  coincide,  not  only 


wltb  the  platted  distance  from   Ox  aee^ 
line,  but  also  within  an  inch  of  tli«  diaait^ 
at  which  the  street  curb  waa  actoallj"  la^ 
The  only   testimony   whldi   is   tnoonsstecr 
with  this  is  that  of  a  man,  who   as  «a  er- 
pioy6  of  the  city,  fixed  tlie  line   tttr  l»r.u- 
the  curb,  and  he  testified  that  wlien  be  d: 
so  there  was  a  stake  near  that  point  ■wt;^ 
was  14  Inches  north  from  tbe  strml«br  Iz.* 
referred   to.    He    also    testified    tlx«t    tber- 
were  a  number  of  stakes  aboat  tti«*«,  ti:- 
he  did  not  know  what  any  of  them   w<r- 
thouRh  this  looked  like  an  old  stakes      In  .1* 
course  of  his  cross-examination  he  said  tiE 
he  found  a  stake  (as  already  stated)   at  kir 
near)    the  northwest  comer  of  lot    1,   th:.: 
therefrom,  and  in  a  line  with  eacb   €rtter 
extended  a  line  of  stakes,  both  east  and  w^R 
to   the   monuments   on   Diamond   and    'Eas 
streets,    where   the  monuments  are    not  it 
dispute, .  though   the  effect  of    this  w^as  t> 
make  an  angle  in  the  south  line  of  tl»  atr^^. 
at  that  point,  which  the  plat  did  not  sb.:^. 
that  the  distance  from  a  straight  line   t*- 
tween  Diamond  and  East  streets  and  tbt 
stake  first  mentioned,  was  14%  indies,  sr^d 
that  the  stakes  were  disregarded,  and  'vri><^ 
the  curb  was  laid.  It  was  placed  In  the  'dot 
as  stral^tened  14%  inches  to  the  sooth  ef 
the  stake  at  the  northwest  comer  of  lot  1. 
The  evidence  Justifies   the   conclusion  tbst 
this  still  left  the  platted  distance  witliin  aa 
Inch  or  so.    This  testimony  tends  to  prove 
that  the  true   north    line  of   block   6,  wa* 
shown  by  the  stakes  at  the  northwest  comer 
of  lot  1  and  those  to  the  eastward.    Troe. 
these  may  not  have  been  correct  stakes,  tmd 
perhaps  were  not  original  ones,  and  that  tbej 
did  not  mark  the  true  line  is  perhaps  ma<i«' 
the  more  probable,  from  the  fact  that  they 
show  an  overplus  of  land,  and  make  an  ansda- 
that  tbe  plat  does  not  show;  but,  under  the 
rule  that  the  trial  court  recognised,  vis.,  that 
stakes  rather  than  surveyed  line  must  pre- 
vail, a  question  of  fact  arose,  as  to  whether 
tliese  stakes  marked  the  original   line,  and 
Bliould  have  gone  to  the  Jury.     It  is  obvi<MS 
that  even  if  this  14%   Inches   were  to  be 
regarded,  the  plaintiff  must  still  recover  tbe 
greater  portion  of  the  land  in  dispnte;  but. 
HS  the  verdict  covers  the  whole  of  it  the 
direction  as  to  a  small  portion  of  ttie  land 
was  erroneous,  and  we  are  constrained  to  re- 
verse It 

Judgment  reversed,  and  a  aew  trial  w^ 
dered. 


GERAGHTY  v.  WASHTENAW  MtJT.  FIRE 

INS.  CO. 
(Supreme  C!onrt  of  Michigan.    Sept.  20.  1906.1 

1.   INSUBASCB— FiBB    POUOT— PbOPEWTT    Cov- 
KBED. 

Comi).  Laws  1897,  c.  195,  providing  for 
the  organization  of  mutual  insurance  companif^ 
authorizes  them  to  insure  farm  property,  build- 
ings, and  their  contents,  farm  implements,  live- 
stock, wagons,  etc,  "being  upon  farms,  as  farm 
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opertj."  Beld,  that  a  policy  covering  farm 
oducts,  farm  implements,  carriages,  and  IWe- 
>c1e  on  premises,  did  not  cover  the  fixtures 
-d  xitensiis  of  *,  ilaaghterhonse  which  were  no 
irt  of  a  farm. 

Sa-mck  —  Estoppel  —  Enowubdok  or  Om- 

nriiough  the  president  of  the  company 
ic-vir  -when  the  policy  was  issued  that  the  in- 
ired  took  the  policy  desiring  to  have  property 
:Iier  than  farm  property  insured,  the  company 
as  not  estopped,  in  an  action  on  the  policy,  to 
aim  the  property  in  question  not  insured. 
[£2d.  Note. — For  cases  in  point,  see  vol.  28, 
lent.   rHg.  Insurance,  {  968.] 

Error  to  Circuit  Court,  Washtenaw  Ooonty; 
Jdward  D.  Kinne,  Judge. 

Auction  by  James  A.  Oeragbty  against  the 
Vasbtenaw  Mutual  Fire  Insurance  Company. 
<  udgment  in  favor  of  defendant,  and  plaintiff 
>T\xvgs  error.    Affirmed. 

Tbe  defendant  la  organized  under  the  provl- 
s\oii8   of  chapter  106,  Comp.  Laws  of  1897, 
for  the  purpose  of  mutual  insurance  of  the 
proi>erty  of  its  members  against  loss  by  fire 
or  damage  by  lightning.    Under  Its  articles 
of  association,  it  may  insure  "on  farm  prop- 
erty both  buildings  and  their  contents,  farm 
implements,  hay,  grain,  wool,  and  other  farm 
products,  live  stock,  wagons,  carriages  har- 
ness,  farm  tools,  hoosefaold  goods,  wearing 
apparel,  provisions,  musical  instruments,  pic- 
tures and  books,  being  upon  the  premises  of 
tbe   insiured;    also  detached  dwellings   and 
accompanying  ontbnlldlngs  and  their  contents, 
belonging  to  members  of  this  company;   also 
country  schoolhonses."    Tbe  language  of  the 
statute,  after  enumerating  tbe  classes  of  per- 
sonal property  which  may  be  Insured,  is,  "be- 
ing upon  farms  as  farm  property."    The  pol- 
icies issued  by  the  company  contain  tbe  char- 
ter and  by-laws  of  the  company.     Plaintiff 
made  written  application  for  Insurance  to  the 
amoimt  of  $600  upon  property  estimated  to 
be  of  the  value  of  $900,  described  as  "farm 
products,    farm    Implements   and    carriages 
and  live  stock  on  premises,"   and  received 
the  policy  of  defendant,  dated  November  8, 
1902,  In  which  the  property  Insured  is  de- 
scribed as  in  the  application.    The  only  loca- 
tion of  "premises"  In  either  instrument  is  by 
section  number  and  township.    Plaintiff  paid 
assessments  as  demanded,  and  on  or  about 
January  2,  1904,  a  fire  occurred  which  burned 
and  destroyed,  as  the  plaintiff  claims,  prop- 
erty Insured  by  this  policy  of  insurance.    His 
claim  was  rejected  by  unanimous  vote  of  tbe 
directors,  for  the  reason  that  the  property 
destroyed  was  not  insured  by  tbe  policy,  but 
was,  and  the  fact  seems  to  be  undisputed, 
the  fixtures  and  utensils  of  a  slaughterhouse, 
conducted  by  plaintiff,  and  used  In  the  whole- 
sale meat  business  In  which  plaintiff  was  en- 
gaged, and  some  dressed  beef.    Tbe  slaugh- 
terhouse leased  by  plaintiff  was  situated  on 
an  acre  of  ground,  also  leased  by  him,  upon 
which  he  did  not  live,  which  was  no  part 
of  any    farm    owned    or   occupied   by   him. 
There  was  on  the  premises  besides  the  slaugh- 


terhouse a  hogpen,  wagon  sbed  and  cattle 
bam. 

Suit  was  begun  on  tbe  policy  in  Justice's 
court  On  appeal  to  tbe  circuit  court,  a  ver- 
dict for  defendant  was  directed  for  reasons 
stated  by  the  trial  Judge  as  follows:  "I  say 
to  counsel  and  to  the  Jury  In  this  case  this 
action  is  brought  to  recover  for  the  contents 
of  a  slaughterhouse,  the  paraphernalia  or 
utensils  used  in  a  slaughterhouse.  I  think  the 
testimony  shows,  although  that  is  not  very 
Important,  that  the  cattle  that  were  burned 
there  after  being  slaughtered  were  cattle  that 
bad  been  purchased  for  the  purpose  of  slaugh- 
tering and  sale,  but  I  do  not  think  a  loss  of 
that  kind  was  contemplated  or  provided  for 
in  this  policy  which  provides  for  loss  on  farm 
products,  farm  implements,  carriages  and  live- 
stock. In  my  opinion  the  articles  that  were 
used  In  this  case  were  never  farm  products, 
farm  implements,  or  carriage  or  livestock. 
I  don't  think,  therefore,  there  can  be  any  re- 
covery in  this  case  under  that  contract  "I 
am  inclined  to  think,  also,  although  that  Is 
not  very  Important,  that  It  was  incumbent 
upon  the  plaintiff  before  he  brought  this  suit 
to  submit  to  an  arbitration,  but  that  Is  not 
very  Important.  I  should  render  the  decision 
upon  this  proposition,  that  this  Insurance  Is 
not  within  the  terms  of  this  policy,  and  I 
therefore  direct  a  verdict  accordingly." 

Argued  before  GRANT,  BLAIB,  MONT- 
GOMERY, OSTRANDBR,  and  HOOKER,  JJ. 

Lee  N.  Brown,  for  appellant  Prank  E. 
Jones,   for  appellee. 

OSTRANDER,  3.  (after  Stating  tbe  facts). 
The  question  Is  not  whether  the  identical 
property  which  was  destroyed  was  insurable 
by  defendant  if  it  was  upon  a  farm  and  used 
as  farm  property,  because  It  Is  conceded  that 
it  was  not  upon  a  farm  nor  used  in  any  way 
In  connection  with  a  farm  or  with  farming. 
Kept  in  a  building  rented  and  used  for  a 
slaughterhouse,  and  a  part  of  the  parapherna- 
lia of  tbe  business  of  slaughtering  there  car- 
ried on.  It  was  not.  In  fact,  property  such  as, 
under  the  statute  referred  to,  the  defendant 
had  the  right  to  Insure.  Aside  from  a  con- 
tention raised  by  the  defendant  that  plaintiff 
should  have  submitted  his  demand  to  arbitra- 
tors, tbe  case  of  the  appellant  in  this  court 
is  made  to  rest,  as  we  understand  the  brief, 
upon  the  testimony,  either  offered  and  reject- 
ed or  offered  and  received,  tending  to  show 
that  the  president  of  the  company  knew  what 
property  plaintiff  desired  to  have  Insured 
and  with  that  knowledge  took  the  application, 
making  It  out  himself,  and  issued  tlie  policy; 
that  the  same  property,  or  property  in  the 
same  building,  had  been  before  Insured  in 
defendant  company;  that  after  the  fire  the 
president  of  the  company  had  admitted  that 
he  always  knew  that  it  was  a  slaughterhouse, 
and  that  by  accepting  the  application,  when 
the  director  and  president  of  tbe  defendant 
knew  that  the  building  in  which  tbe  property 
was  situated  was  a  slaughterhouse,  and  re- 
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ceiTlng  aasesaments  from  the  plaintiff  for 
two  years,  tbe  defendant  la  estopped  to  deny 
liability;  that,  in  any  event,  the  testimony 
should  have  been  submitted  to  the  Jury  with 
proper  instructions.  The  testimony  offered 
for  tbe  plaintiff  does  not  tend  to  prove  tliat 
be  acquainted  tbe  president  of  the  company 
at  tbe  time  of  making  his  application  with 
the  fact  that  he  was  carrying  on  at  the  place 
In  question  the  business  of  slaughtering  an- 
imals, or  that  tbe  property  which  was  sought 
to  be  insured  was  used  in  carrying  on  said 
business.  Nor  does  it  appear  that  the  pres- 
ident of  the  company  knew  that  the  property 
which  plaintiff  desired  to  have  insured  was. 
In  its  use  or  otherwise,  property  not  insurable 
by  the  company.  But,  admitting  that  if  de- 
fendant was  a  stock  company,  authorized  to 
carry  on,  generally,  tbe  business  of  fire  In- 
surance, the  testimony  was  sufficient  to  re- 
quire the  case  to  be  submitted  to  a  jury  to 
determine  whether  tbe  company  was  estopped 
to  deny  liability,  it  does  not  follow  that  the 
court  below  committed  error.  Defendant  is 
not  anthorlaed  to  Insure  any  and  all  personal 
property,  but  to  insure  certain  classes  of  per- 
sonal property,  "being  upon  farms  as  farm 
property."  In  form,  the  contract  of  Insurance 
described  property  Insurable  by  defendant 
No  such  pTO'peTty  was  destroyed.  A  contract 
insuring  tbe  risk  which  plaintiff  claims  was 
actually  covered,  the  defendant  company 
could  not  lawfully  make.  Plalntifl  was  bound 
to  Imow  this.  He  was  both  Insurer  and  in- 
sured. As  contract  holder,  be  la  presumed 
to  have  knowledge  of  tbe  terms  of  his  con- 
tract, and  as  member  of  the  defendant  com- 
pany, to  have  knowledge  of  its  powers. 

In  Eddy  T.  Insurance  Company,  72  Mich. 
661,  40  N.  W.  77B,  It  appeared  that  tbe  bus- 
iness of  the  company  was,  by  the  act  of  Incor- 
poration, restricted  to  certain  territory.  An 
amendment  to  the  statute  removed  tbe  ter- 
ritorial restrictions.  Tbe  amendatory  law 
was  held  to  be  invalid.  A  risk  taken  upon 
property  outside  tbe  original  territorial  limits 
of  business,  during  tbe  time  tbe  amendatory 
statute  was  supposed  to  be  in  force,  was  held 
to  be  void  as  one  which  tbe  company  had 
no  power  to  assume,  although  the  company 
received  and  retained  a  premium  of  $100, 
and  was,  upon  the  facts,  otherwise  liable. 

It  has  been  held  that  where  a  statute  pro- 
hibits mutual  companies  from  insuring  proi>- 
erty  not  owned  by  members  of  the  company, 
regular  members  were  not  estopped  by  hav- 
ing received  tbe  benefit  of  Insurance  to  deny 
liability  to  assessment  to  pay  losses  on  pel- 
licles issued  by  tbe  company  to  nonmembersof 
which  they  had  no  knowledge.  Corey  ▼.  Sher^ 
man  (Iowa)  60  N.  W.  232,  82  L.  R.  A.  480. 
So,  where  mutual  companies  were  forbidden 
to  insure  one  not  a  member  or  to  receive 
premiums.  It  was  beld  that  a  policy,  Issued  to 
one  not  a  member  and  who  paid  a  premium, 
was  void  and  that  tbe  company  was  not  es- 
topped to  plead  that  the  contract  was  ultra 
vires  since  the  insured  was  presumed  to  know 


that  the  contract  was  prohibited.     In  re  Ms- 
tual  Guaranty  Fire  Ins.  Co.  (Iowa)  77  N.  W. 
868,  70  Am.  St  Rep.  149.    And  see.  geaerai^ 
21  Am.  A  Eng.  Ency.  L.  267.  26& 
The  Judgment  Is  affirmed. 

GRANT  and  BLAIR,  JJ.,  oonenr. 

HOOKER,  J.  I  concur  In  tlie  alir: 
ance  of  tbe  judgment  in  tills  cause  iqica 
the  ground  that  by  tbe  iwllcy  Itaelf  t^ 
plaintiff  was  apprised  of  tbe  want  of  u- 
thority  on  tbe  part  of  defendant,  to  mab 
the  contract  of  insurance  sned  vpts. 
poster  T.  Gerwig,  122  Ind.  568.  23  N.  £ 
1041;  Mitchell  v.  Mntnal  Ins.  Co.,  61  Pi. 
402;  Bnrger  v.  Mnt  Ins.  Cot,  71  Fa.  42£: 
Snsq.  Ins.  Co.  t.  Leary,  186  Pa.  SOD.  a» 
Atl.  602,  606;  Van  Loan  t.  Mnt  Ins.  Co. 
90  N.  Y.  280.  I  am  not  satisfied  to  rest  tte 
denial  of  the  application  of  tbe  doctrine  <t 
estoppel  upon  the  ground  that  tbe  plaiat^ 
was  a  member  of  the  company  and  Qat 
therefore  be  Is  to  be  treated  differently  i: 
that  respect  than  be  wonld  be  were  tbe  it 
fendant  a  stock  company,  or  tbe  policy  is- 
sued by  this  company  mie  which  was  is- 
consistent  with  such  membership.  See,  In- 
surance Go.  V.  Smith,  63  IlL  187;  InsnnuHse 
Co.  V.  Stanton,  57  111.  354;  Given  t.  Bette*. 
162  Pa.  638,  29  AU.  703 :  In  re  Mat  Gnar.  Ol 
(Iowa)  77  N.  W.  869,  70  Am.  St  Bep.  1«; 
In  re  Minneapolis  Mut  Flie  Insi  Co^  ^ 
Minn.  291,  61  N.  W.  921;  Oslns  t.  O'Dwyet, 
127  Mich.  244,  86  N.  W.  831. 

To  bold  that  one  dealing  with  a  corpon- 
tion  must  know  the  limit  of  ita  power  to 
contract  In  ail  cases,  upon  tbe  ground  that 
it  will  be  presumed  to  kntfw  the  law  would 
seem  to  be  fatal  to  ail  cases  of  estoppel 
when  ultra   vires   is  set   up   as  a  defense. 
While  there  is  a  conflict  upon  this  doctrine 
between  the  federal  cases  and  those  deck- 
ed by  moat  of  the  state  courts,  this  conrt 
has  followed  the  latter,  and  It  Is  now  too 
late  to  question  the  doctrine.     That  this  it 
the  general  doctrine  is  established  by  many 
authorities.     See  29  A.  &  E.  Ency.  of  Lav, 
50,  61,  and  cases  cited.    Tbe  cases  of  Eddy 
V.  Ins.  Co.  72  Mich.  651,  40  N.  W.  775,  and 
Corey  ▼.  Sherman  (Iowa)  60  N.  W.  232.  32 
L.  R.  A.  490,  and  In  re  Mutual   Guaranty 
Fire  Ins.  Co.  aowa)  77  N.  W.  868,  70  Am. 
St    Rep.    149,    are    dlstinguisbabie    for  tbe 
reason  that  in  each  the  statute  under  wbidi 
the   company  was   organised  contained  u> 
express  prohibition   against  the  making  of 
the  contract    In  tbe  latter  case,  tbe  dlstiofr 
tion  is  pointed  out  and  the  statiement  made 
that  "were  it  not  for  the  statutes  prohibit- 
ing   mutual    companies    organized     under 
section  1160  (Code  1873)  from  taking  prem- 
iums and  from  doing  business  on  the  stock 
plan,  we  would  be  Inclined  to  hold  that,  u 
the  corporation  had  accepted  and  used  tM 
premium    paid    for   the    policy    in  suit,  it 
should    be    estopped    from    pleading    nltn 
vires  as  a  defense.    Indeed,  tbe  modem  tu- 


Digittzed  by 


Google 


Ilch^ 


CHASB  ▼.  AKGBLL. 


1105 


h*rltles  seem  to  nistaln  that  mle.  Tbomp- 
on  y.  Lambert,  44  Iowa,  239.  See  Ins.  Co. 
.  McClelland.  9  Colo.  11,  9  Paa  771,  59 
L.m.  Rep.  134;  Matt  v.  Society,  70  Iowa, 
55,  30  N.  W.  799;  Beach,  Prov.  Corp.  S  423, 
nd  cases  cited."  In  our  own  case  of  Eddy, 
he  express  prohibition  is  found,  the  act  ez- 
'ressly  limiting  the  Issue  of  policies  to 
hree  contiguous  counties.  There  are  many 
ases  since  decided,  which  are  at  variance 
rith  this  case,  and  which,  of  necessity  over- 
ule  it,  if  this  distinction  be  disregarded, 
''bus  in  Fourth  National  Bank  v.  OIney,  63 
dlch.  58,  29  N.  W.  (513,  a  mining  corpora- 
Ion  was  held  to  be  estopped  from  denjring 
be  authority  to  contract  The  opinion  was 
n-itten  by  the  same  Jostlce  who  a  short 
ime  afterwards  wrote  the  opinion  In  the 
Sddy  Case,  and  it  !■  improbable  that  be 
•verlooked  the  earlier  case,  or  the  dlstlnc- 
ion  referred  to  which  Is  essential  to  con- 
Istency.  The  case  of  Day  t.  Spiral 
Springs  Bviggj  Co.,  57  Mich.  146,  23  N.  W, 
:28.  58  Am.  Rep.  852,  recognizes  a  dlffer- 
m'ce  between  a  contract  which  has  been 
lerformed  and  one  which  has  not,  and  is 
Med  by  Mr.  Justice  Sherwood  in  the  case 
it  Cleveland  Paper  Co.  v.  Courier  Co.,  67 
tllcb.  158,  34  N.  W.  656,  in  support  of  an 
stoppel.  The  plea  of  ultra  vires  was  ov^ 
Idden  in  the  case  of  Savings  Bank  v.  Ele- 
ratOT  Co.,  90  Mich.  554.  61  N.  W.  641,  80 
Un.  St  Rep.  454,  and  In  Dewey  v.  Railway 
>>.,  91  Mich.  852,  61  N.  W.  1063,  while  in 
3oit  V.  Grand  Rapids,  116  Mich.  484,  78  N. 
N.  811,  a  majority  of  the  court  applied  the 
loctrlne  to  a  municipal  corporation,  while 
)Ir.  Justice  Montgomery,  who  dissented  as 
o  the  application  to  a  city,  nsed  the  follow- 
ng  language:  "The  settled  rule  is  that  exe- 
mted  contracts  of  private  corporations,  not 
inlawfnl,  but  ultra  vires,  will  be  treated  as 
)indlng  upon  the  corporation.  Carson  City 
3av.  Bank  v.  Elevator  Co.,  90  Mich.  550,  51 
)i.  Vf.  641,  80  Am.  St  Rep.  454;  Dewey  v. 
Etallway  Ca,  91  Mich.  351,  51  N.  W.  1063. 
But  the  weight  of  authority  is  opposed  to 
be  contentI(Hi  that  a  municipal  corpora- 
ion  can  estop  itself  from  asserting  a  'want 
>f  power  to  enter  into  an  engagement 
irhlcb  is  in  fact  ultra  vires."  The  rule  was 
iRain  applied  in  Rehberg  v.  Tontine  Surety 
:;ompany,  131  Mich.  135,  91  N.  W.  132. 
There  is  as  much  reason  why  this  doctrine 
should  be  applied  to  the  contracts  of  insur- 
ince  companies  as  to  those  of  other  corpora- 
tions, and  mutual  Insurance  companies 
should  be  equally  subject  to  the  rule,  unless 
it  be  where  its  contract  Is  with  one  who 
Is  or  by  the  very  terms  of  the  contract  be- 
romes  a  member.  There  It  has  been  said 
that  such  person  sustains  a  double  relation 
to  the  company,  and  some  cases  attach 
significance  to  it,  from  which  we  may  infer 
that  It  would  avoid  an  estoppel.  In  the 
case  of  In  re  Mutual  Guar.  Co.  (Iowa)  77 
N.  W.  868,  70  Am.  St  Rep.  149,  the  assured 
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was  not  a  member,  and  therefore  ttiat  case 
throws  no  light  upon  this  question. 

There  are  many  cases  where  the  courts 
seem  to  have  disregarded  the  rule  that 
every  one  Is  presumed  to  know  the  la*w. 
and  apparently  rested  their  decisions  upon 
the  strong  equity  in  favor  of  one  who  has 
faithfully  carried  out  his  agreement  as 
against  one  who  would  retain  the  considera- 
tion and  deny  liability  upon  the  ground  of 
ultra  vires.  29  A.  ft  B.  Bnc.  of  Law,  50-63, 
b,  and  note  1;  Holt  v.  'V^infield  Bank  (C. 
C.)  25  Fed.  812;  Tenn.  Ice  Co.  v.  Raine,  107 
Tenn.  151,  64  S.  W.  29;  Peterson  v.  Bldg. 
&  Loan  Ass'n,  124  Mlcb.  573,  83  N.  W. 
606.  I  am  not  convinced  that  a  member 
of  a  mutual  Insurance  company  or  other 
corporation  is  precluded  by  the  mere  fact 
of  his  membership,  from  asserting  an 
estoppel  as  against  the  company.  WlUcuts 
V.  N.  W.  Mail  L.  L  Co.,  81  Ind.  807;  Wall- 
ace V.  Mystic  Circle,  121  Mich.  263,  80  N. 
W.  6.  In  the  case  of  Russel  v.  Insurance 
Co.,  80  Mich.  407,  45  N.  W.  356,  an  estoppel 
was  recognized  as  an  answer  to  a  claim  of 
ultra  vires.  See,  also,  Sav.  Bank  v.  Elevat- 
or Co.,  90  Mich.  654,  61  N.  W.  641.  30  Am. 
St  Rep.  454;  Oslus  v.  O'Dwyer,  127  Mich. 
244.  86  N.  W.  831.  Some  building  and 
loan  cases  have  an  analogy  to  the  ques- 
tion. Peterson  v.  Peoples'  Bldg.,  Loan  & 
Saving  Ass'n,  124  Mich.  573,  580,  83  N.  W. 
606,  608,  and  cases  cited. 

In  some  of  thb  cases  cited  the  mere  fact 
of  membership  appears  to  be  conclusive  of 
the  question  of  notice,  but  in  this  case  the 
statute  and  by-laws  are  printed  upou  the 
policy,  and  nothing  Implies  a  want  of 
knowledge  of  them,  if  that  would  make  a 
difference  which  we  do  not  intend  to  Im- 
ply. Whether  the  plaintifT  might  in  a  prop- 
er action  recover  the  amount  paid  by  him 
to  the  company,  is  a  question  not  arising 
upon  this  record. 

MONTGOMERY,  J.  I  concur  In  the  re- 
sult on  the  point  first  above  stated. 


CHASB  V.  ANGELL  et  al. 
(Supreme  Court  of  Michigan.     Sept.  20,  1906.) 

1.  Appeai>-Re VIEW— Decision  of  Iuvatebi- 
AL  Question. 

Where,  on  a  bill  for  the  dinsolution  of  a 
copartnership  and  for  an  accounting,  tiie  Su- 
preme Court  finds  that  the  proof  shows  the  ex- 
istence of  the  partnership,  the  question  whether 
the  existence  of  the  partnership  Is  settled  by 
the  interlocutory  decree  of  the  trial  court  find- 
ing a  partnersliip,  from  which  decree  no  ap- 
peal has  been  taken,  will  not  l>e  determined. 

2.  Pabtnersiiip  —  Existence  of  Relation- 
Evidence — Sutpicienoy. 

Defendant  purchased  land  with  a  view  of 
platting  and  improving  it  and  selling  it  as  lots. 
He  proposed  to  complainant  the  formation  of 
a  partnership.  The  two  agreed  on  the  terms  of 
a  partnership.  Complainant  moved  on  the 
premises  and  began  work  in  improving  them,  at 
Joint  expense.     The  two  made  a  lease  in  their 
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Joint  name  and  procnred  loana  and«r  th*  ■am* 
name.  They  filed  a  bill  in  whidi  tb^f  aUeged 
that  they  were  copartner!.  Heli,  to  abow  tha 
existence  of  a  partnerattip. 
8.  Dowia  —  Estates  Subjxot  to  Dowm— 
Pabtnebship  Pbofkbtt. 

Oomplalnant  and  defendant  formed  a  part- 
nership tor  the  purpose  of  improving  and  plat- 
ting a  tract  of  lana  which  defendant  had  pre- 
viously purchased  in  his  own  name.  Before 
the  performance  of  the  firm  agreement  was 
entered  on,  defendant  acquired  a  domicile  in 
the  state.  Held,  that  his  wife  had  an  inchoate 
right  of  dower  in  the  land  aa  against  complain- 
ant. 

4.  SAin— BlOHT  TO  DOWES— BSTOPFIX. 

The  representations  by  a  husband   before 
the  board  of  review,  though  improper,  cannot 
create  an  eatopiiel  as  against  the  right  of  bis 
wife  to  dower. 
6.  PABTnsB8Hn>— Assets— Ijabiutt. 

Where  each  of  the  partners  in  a  firm  holds 
the  legal  title  to  the  land  forming  a  part  of 
the  firm  assets,  the  land  is  subject  to  the  part- 
nership obligations,  and  on  the  dissolution  of 
the  firm  it  may  be  divided  by  compulsory  parti- 
tion, if  it  t>e  shown  that  it  wiH  not  be  required 
to  satisfy  firm  debts. 

6.  Sake. 

A  partner  holding  the  legal  title  to  land 
forming  firm  assets  holds  it  in  trust  for  the 
firm,  its  creditors,  and  his  copartner,  and  equity 
will  compel  such  conveyances  as  the  necessities 
of  the  business  and  the  rights  of  the  copartner 
require. 

7.  Sake— DowEB  — Pabtrebship    Pbopkbit— 
Detebminatior  or  Value  op  Doweb. 

A  partner,  a  married  man,  held  the  legal 
title  to  land  forming  firm  assets,  his  wife's 
inchoate  dower  tiaving  priority  over  the  interest 
of  the  other  partner.  The  Cbpartner  sued  for 
a  dissolution  of  the  firm  and  for  an  accounting. 
Held,  that  the  court,  in  directing  a  sale  of  the 
land,  was  required  to  determine  the  wife's  right 
of  dower  in  accordance  with  Oomp.  Laws,  f 
11,100,  providing  that  where  it  shall  appear 
that  any  married  woman  has  an  inchoate  right 
of  dower  in  any  of  the  lands  divided  or  sold,  the 
court  must  ascertain  the  proportional  value  of 
her  right,  and  direct  such  of  the  proceeds  of 
the  sale  to  be  invested  or  paid  over  as  shall  be 
deemed  best. 

8.  Same— DissoLTiTioR— Sale  or  LAnD— Dib- 
TBiBtmoN  or  Pboceeds. 

A  partner,  a  married  man,  held  the  legal 
title  to  land  forming  firm  assets.  The  land  was 
subject  to  purchase-money  and  other  mortgages. 
Held,  that  on  a  dissolution  of  the  partnership, 
the  right  of  the  wife  of  the  partner  was  only 
in  the  equity  of  redemption,  and  on  a  sale  of  the 
land,  the  proceeds  must  first  be  applied  to  the 
payment  of  the  mortgages,  then  to  the  dower 
intereet  as  ascertained,  then  to  the  payment  of 
the  debts  of  the  firm,  and  then  to  a  JiviRion  of 
the  balance  between  the  members  of  the  firm. 

CrosB-appeal  from  Circuit  Oonrt,  Ingham 
Comity,  In  Chancery ;   Howard  Wieat,  Judge. 

Bill  by  Charles  H.  Chase  against  Horace 
B.  Angeli  and  another  for  the  dissolution  of 
a  copartnership  and  an  accounting.  From 
the  decree  rendered,  both  parties  appeal.  Re- 
versed and  remanded. 

Argued  before  McALVAY,  GRANT,  BLAIR, 
MONTGOMERY,  and  HOOKBB,  JJ. 

Lyon  &  Molnet  (William  A.  Eraser,  of  coufi- 
Bel),  for  plaintiff.    James  G.  Kress,  and  Kelly 

5.  Searl,  for  defendants. 

HOOKER,  J.  The  bill  In  this  cause  was 
filed  to  obtain  the  dissolution  of  a  copartner- 


ship, and  an  accounting.  Both  parties  biTt 
appealed.  The  learned  circuit  Jodc*  vte 
beard  the  cause,  beard  proofs  in  open  cocn. 
upon  the  subject  of  the  existence  of  tbe  a- 
partnership,  and  rendered  an  int«-Iocct(>{7 
decree,  determining  that  the  relation  existed, 
and  referred  the  cause  to  a  commissioner  ti 
take  proofs  and  make  a  report  upon  tbe  ac- 
count The  report  being  filed,  exceptiaai 
were  taken  by  both  parties,  and,  npoo  a  tati 
hearing,  a  decree  was  made  settling  the  l^ 
count  and  directing  a  sale  of  tlie  copartner- 
ship  property. 

Before  stating  the  questions  tiiat  we  on 
called  upon  to  decide,  a  brief  outline  of  tmsa 
will  be  made.  The  defendant  Ang^ell,  while 
a  resident  of  BeviUe,  In  Gratiot  county,  Mich, 
concluded  to  rent  his  farm,  and  take  bit 
family  to  the  state  of  New  Tork,  wtaldi  he 
did.  Subsequently  be  purchased  a  parcel  at 
land  near  tbe  Agricultural  College,  at  Lad- 
ing, Mich.,  with  the  design  of  platting  anl 
putting  it  upon  the  maticet.  He  negotiatel 
with  the  complaint  with  a  ylev  to  formiss 
a  copartnership  in  this  venture,  and  tbe  ooia- 
plainant  came  to-  Lansing  and  engaged  with 
bim  in  carrying  out  the  project.  The  bn^ 
ness  was  done  in  tbe  name  of  Angeli  &  Chaat 
A  disagreement  finally  lesolted  in  tbe  fUlng  ef 
the  bill. 

The  questions  discussed  are  tbe  following: 
(1)  Must  the  question  of  the  existence  of  tbe 
copartnerslilp  relation  be  considered  settled 
by  tbe  Interlocutory  decree,  no  appeal  bting 
taken  therefrom,  within  tbe  statutory  period 
computed  from  the  time  of  its  entry?  (2)  If 
not  conclusive,  was  there  a  copartnership? 
(8)  If  the  parties  were  copartners,  was  but 
of  tbe  land  Included  In  the  partnership  as- 
sets? (4)  If  BO,  was  lot  80  included,  and  if 
not,  upon  what  basis  should  it  be  excluded! 
(6)  Has  Clara  E.  Angeli  an  Inchoate  li^t  of 
dower  in  the  premises,  as  against  tbe  com- 
plainant? This  Is  alleged  to  turn  upon  the 
place  of  residence  of  tbe  defendants,  at  the 
time  the  ct^artnership  relation  Is  said  to  have 
been  formed,  which  Is  in  dispute.  (6) 
Whether  a  modification  of  the  provisions  for 
the  sale  of  the  prc^ierty  slionld  I>e  made.  (T) 
The  allowance  of  $1,800  to  the  complainant 
for  personal  services  is  questioned.  (8)  Tbe 
right  of  defendant  Horace  Angeli  to  tbe  allow- 
ance of  certain  items  relative  to  changes  In 
a  septic  tank  and  sewer.  (9)  Certain  items 
of  account  which  need  not  be  here  spedfled. 
(10)  Additional  solicitor's  fees  to  complainant 
In  discussing  these  various  questions  the 
testimony  will  be  referred  to  so  far  as  deoned 
necessary,  to  make  clear  the  facts  found,  upon 
which  legal  conclusions  are  l>ased. 

1.  The  Interlocutory  Decree.  Tbe  Interloc- 
ntory  decree,  after  reciting  that  tlie  came 
bad  been  beard  and  argued,  contained  the 
following:  "And  it  appearing  to  the  court 
that  a  partnership  existed  since  July  1.  1901, 
and  exists  between  Charles  H.  Chase  and 
Horace  B.  Angeli,  and  that  an  accounting 
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light  to  b«  had,"  and  decreed  a  reference 

>  a  commissioner  to  talce  an  account  and 
eport,  reserving  to  the  court  the  right  to 
eclare  the  partlcnlar  rights  of  the  parties 
1  said  partnership,  until  the  making  and 
ntry  of  the  final  decree  In  said  cause."  The 
omplalnant  asserts  that  the  first  decree, 
Ithough  in  some  respects  Interlocutory,  is 
nal  upon  the  question  of  copartnership.  As 
r«  have  found  that  the  proof  sustains  the 
lalm  of  copartnership.  It  is  unnecessary  to 
insider  that  question. 

2.  The  Copartnership.  In  the  brief  state- 
]ent  made  we  have  not  attempted  to  discuss 
be  testimony,  or  indicated  our  conclusions 
pon  disputed  questions.  The  first  Important 
iqulry  is  whether  a  copartnership  ever  ex- 
ited, defendant's  claim  being  that  what  pass- 
d  In  relation  thereto  amounted  to  no  more 
ban  an  agreement  that  the  parties  should  at 
ome  future  time  enter  Into  a  copartnership, 
he  terms  of  which  were  never  settled, 
ingell  purchased  the  premises  on  a  contract 
lay  2, 1901.  He  obtained  bis  deed  May  10th, 
nd  recorded  It  May  14tb,  of  the  same  year. 
>rlor  to  July  12,  1902,  Chase  lived  In  Ithaca, 
Ilcli.,  where  he  owned  and  published  a  news- 
aper.  In  May  or  June,  1901,  Angell,  who 
ad  known  Chase  from  boyhood,  called  upon 
Im  and  told  him  of  his  investment,  that  it 
ras  near  the  Agricultural  College,  and  that 
le  contemplated  platting  the  property,  and 
mprovlng  it  with  a  view  to  the  sale  of  lots. 
Early  in  June  they  had  another  talk  and  a 
Toposal  of  copartnership  was  made.  Bubse- 
luently  tb^  met  at  Lansing,  and  talked  the 
natter  over,  and  there  is  evidence  that  the 
crma  of  a  copartnership  were  agreed  upon. 
?bis  was  disputed  by  the  defendant,  but  the 
Ircuit  Judge  was  convinced  of  its  truth,  and 
re  are  of  the  same  oplnlonu  He  fixed  the 
late  of  the  agreement  as  July  1,  1901.  From 
hat  time  conferences  were  frequent,  and 
orrespondence  voluminous  In  regard  to  the 
iroject.  Some  time  was  spent  over  the  ques- 
Ion  of  sewers  for  the  territory.  Complaln- 
nt  visited  Lansing  several  times  In  relation 

>  the  work  of  platting  the  premises,  and  went 
0  Detroit  in  the  effort  to  negotiate  a  co- 
artnershlp  loan,  on  the  premises.  He  moved 
pon  the  premises,  and  began  work  in  clear- 
ug  them  up,  and  in  building  a  store,  ice- 
ouse,  and  other  buildings  at  Joint  expense, 
'bey  made  a  lease  of  the  store  In  the  name 
f  Angell  &  Chase,  and  did  many  other  things 
or  the  common  Interest,  among  which  were 
heir  dealings  and  loans  made  at  the  City 
rational  Bank  at  Lansing  under  the  same 
ama  They  filed  a  bill  as  copartners  in  rela- 
ion  to  a  controversy  with  the  College  author- 
ties,  and  this  bill  alleged  that  they  were  co- 
artners.  We  need  not  further  quote  the  evi- 
ence  which  leads  to  the  conclusion  stated, 
a  short  we  are  of  the  opinion  that  the  parties 
ot  only  agreed  that  they  would  go  into  part- 
ershlp  upon  equal  terms,  but  that  they  act- 
ally  entered  upon  the  business  of  the  co- 


partnership, each  doing  work,  putting  In 
funds,  improving  the  premises,  and  incurring 
Joint  indebtedness  in  the  firm  name.  That 
they  understood  that  they  were  copartners  in 
a  general  way.  Is  not  Inconsistent  with  an 
intention  to  put  their  arrangement  In  writing; 
with  such  modifications  as  they  should  after- 
ward agree  upon,  and,  like  any  other  partially 
performed  oral  contract  for  the  sale  of  lands, 
the  statute  of  frauds  is  not  an  Insuperable 
objection  to  treating  the  lands  as  part  of  the 
assets,  under  such  circumstances  as  have  been 
shown  In  this  cause. 

8.  Lot  80.  Among  the  lots  platted  was  a 
tract  of  15  acres  or  so,  called  "Lot  80,"  and 
at  one  time  Mr.  Angell  expressed  a  desire 
to  withhold  that  from  copartnership  control. 
Mr  Chase  replied  that  he  thought  that  could 
be  arranged,  but  the  terms  were  never  agreed 
upon.  While  this  Is  true  It  Is  obvious  that 
the  complainant  consented  to  its  withdrawal, 
upon  fair  terms,  and  while  these  were  never 
agreed  upon,  equity  requires  that  the  arrange- 
ment be  carried  out,  upon  a  reasonable  divi- 
sion of  values,  as  they  then  existed.  From 
our  examination  of  the  testimony  we  conclude 
this  to  have  been  of  more  than  the  average 
value  per  acre  of  the  lands,  and  we  are  not 
satisfied  that  the  decree  of  the  circuit  Judge 
should  be  modified  in  this  respect 

4.  Items  of  Account  Thedecreeas  to  items 
allowed  for  the  team  furnished  by  McCloskey, 
for  time  spent  by  complainant  when  upon 
trips,  and  the  disallowance  of  defendant's 
claim  for  board  furnished  to  complainant's 
wife,  will  be  affirmed.  We  think  that  his 
conclusions  in  relation  to  allowances  to  be 
made  for  the  services  rendered  by  the  re- 
spective parties  is  a  reasonable  and  Just  one, 
and  that  it  should  not  be  disturbed.  No  de- 
duction will  be  made  from  the  items  allowed 
defendant  for  changes  in  the  septic  tank  and 
sewer. 

5.  Dower.  We  are  also  of  the  opinion  that 
the  court  did  not  err  in  holding  tliat  Mrs. 
Angell  bad  an  Inchoate  right  of  dower  in 
said  lands,  not  only  upon  the  ground  which 
he  decided  it  but  for  the  further  reason  that 
before  the  parties  fairly  entered  upon  the 
performance  of  the  agreement  which  alone 
could  take  the  contract  out  of  the  statute  of 
frauds,  Angell  had  again  taken  up  his  res- 
idence in  Michigan  and  reacquired  a  domicile 
here  if  he  ever  lost  It  Augell's  representa- 
tions before  the  board  of  review  cannot  have 
the  effect  of  an  estoppel,  or  otherwise  affect 
the  rights  of  bis  wife,  if  there  was  anything 
Improper  in  it  which  may  be  doubtful. 

6.  Homestead.  The  defendants' brief  makes 
claim  for  an  allowance  by  way  of  home- 
stead. It  appearing  that  Angell  and  wife  re- 
sided in  temporary  quarters  upon  the  prem- 
ises on  their  return  from  New  York.  The 
decree  is  silent  upon  the  subject  leading  us 
to  Infer  that  the  question  was  not  raised  in 
the  circuit  court  but  neither  answer  makes 
such  a  claim,  and  we  find  no  proof  warrant- 
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tag  the  belief  that  a  homestead  was  estab- 
U'shed  before  the  parties  entered  upon  the 
ptyformance  of  the  copartnership  agreement. 
Tfie  result  of  the  foregoing  discussion  is  the 
affirmation  of  the  decree  of  the  circuit  court 
in  the  matter  of  accounting.  It  leaves  the 
disposition  and  division  of  the  property  to  be 
determined.  The  learned  drcuit  Judge  was  ot 
the  opinion  that  it  was  not  advisable  to  at- 
tempt a  partition  of  the  premises,  and  de- 
creed that  the  premises  be  sold  subject  to  the 
lights  of  dower  in  Mrs.  Angell.  It  is  con- 
tended by  defendants'  counsel  that  the  inter* 
est  of  Mrs.  Angell  cannot  be  divested  through 
the  husband's  alienation  of  an  undivided  In- 
terest in  the  land  and  that  the  law  does  not 
permit  of  the  application  of  the  doctrine  of 
commutation  of  dower  in  this  case.  It  Is  a 
general  rule  at  common  law  that  the  hus- 
band cannot,  by  any  act  of  his,  prejudice  his 
wife's  right  of  dower,  and  this  rule  has  been 
adhered  to  in  Michigan.  In  several  cases  It 
has  been  held,  and  such  Is  believed  to  be  the 
rule  generally  adhered  to  in  the  United 
States,  that  land  owned  by  copartners,  as 
part  of  their  Arm  assets,  where  each  has  a 
legal  title,  is  held  in  common  subject  to  a  li- 
ability to  have  it  applied  to  partnership  ob- 
ligations and  accounting,  each  having  a  lien  on 
the  Interest  of  his  copartner  for  any  balance 
due  him,  and  that  when  the  firm  Is  dissolved, 
or  can  no  longer  continue  business,  real  es- 
tate constituting  part  of  its  assets,  may  be 
divided  by  compulsory  partition,  if  it  be 
shown  that  It  will  not  be  required  to  satisfy 
liabilities  of  the  Arm.  Roberts  v.  McCarty, 
9  Ind.  18,  68  Am.  Dec.  604 ;  Danvers  v.  Dor- 
rtty,  14  Abb.  Prac.  (N.  Y.)  208;  Patterson  v. 
Blake,  12  Ind.  436 ;  Jackson  t.  Deese,  35  Ga. 
88.  And  in  Gray  v.  Palmer,  9  Cal.  636.  It 
was  held  tb&t  a  surviving  copartner  might, 
by  one  suit  In  equity,  obtain  a  decree  declar- 
ing realty,  the  title  to  which  stood  in  the 
name  of  his  deceased  copartner,  to  belong 
to  the  copartnership,  directing  a  sale  of  so 
much  thereof  as  was  necessary  to  pay  part- 
nership debts,  and  making  a  partition  of  the 
remainder.  Upon  this  subject.  Story  says: 
"As  between  the  partners,  the  partnership 
property  may  consist  either  of  real  or  per- 
sonal estate,  or  of  both,  and  In  each  case 
their  ultimate  rights  are  the  sama  And  It 
does  not  matter  In  whose  name  the  real  es- 
tate may  be  held,  he  Is  only  a  trustee  for  the 
partnership,  and  the  real  estate,  for  the  pur- 
pose of  disposal  and  distribution,  Is  to  be 
treated  as  personal  estate.  An  exception  may 
be  stated,  as  where  there  are  no  partnership 
debts  to  pay,  In  which  case  the  real  estate 
should  be  partitioned  If  practicable.  And 
this  being  the  true  character  of  partnership 
real  estate,  the  surviving  partner  has  an 
equitable  lien  upon  It  for  his  Indemnity 
ii^inst  the  debts  of  the  firm  and  for  the  bal- 
ance that  may  be  due  to  him  from  the  firm 
(Oollyer  on  Part  (  135  and  note).  For  the 
Barae  reason,  the  widow  and  heirs  have  only 
an  Interest  in  the  net  partnership  property 


after  all  the  partnership  debts  are  Olsci^r- 
ged."  Story  ihi  Copartnership,  H  83,  92.  sa 
For  a  general  discussion  of  the  enibject,  see 
Freeman  on  Cotenancy  and  Partition,  i  413. 
In  Tenney  v.  Simpson,  37  Kan.  3S3.  it  wai 
said  that  upon  dissolution  of  the  partsersttip 
and  a  full  payment  of  Its  debts,  tlie  partnen 
became  tenants  In  common  of  its  real  estate. 
and  the  court  will  decree  a  partitioiL. 

In  this  caae,  while  these  parties  are  not 
technically    cotenants   In   a    legal    title,  ia 
equity,  they  are  such  to  all  intents  and  par- 
poses.    While  the  legal  title  la  In  Angell.  be 
holds  It  In  trust  for  the  uses  of  tbe  firm,  la 
creditors,  and  his  copartner,  and  equity  wil 
compel  such  conveyance,  as  the  necessities  ut 
the  business,  and  the  rights  of  bis  copartner 
require.     We  have  two  statutes  tbat  confer 
the  power  upon  courts  of  Justice,  to  compel 
persons    having    dower  interests,    to  lie  sat- 
isfied with  a  provision  In  lieu  tliereof,  1st 
Comp.  Laws,  (  8053,  which  applies  to  proceed- 
ings instituted  by  widows,  to  recover  dorer 
In   lands  which   the  husband    baa   conTeyed 
without  his  wife's  concurrence,  and  2d,  Coai;i. 
Laws,  f  11400,  which  covers  cases  of  aaiei 
under    Judgments    or    decrees     for     parti- 
tton.    It  provides:    "11,100.    Sec.  sa   In  aB 
cases  of  sales  under  Judgment  or  decree  ia 
partition,  where  It  shall  appear  that  any  mzi- 
rled  woman  has  an  Inchoate  right  of  dower  in 
any  of  the  lands  divided  or  sold,  or  that  ioj 
person  has  any  vested  or  contingent  futuie 
right  or  estate  In  such  lands.  It  shall  be  the 
duty  of  the  court  under  whose  Judgment  or 
decree  such  sale  Is  made,  to  ascertain  and  set- 
tle the  proportional  value  of  such  inchoate, 
contingent,  or  vested  right  or  estate,  accord- 
ing to  the  principles  of  law  applicable  to  an- 
nuities and  survivorships,  and  to  direct  sudi 
proportion  of  the  proceeda  of  the  sale  to  be  In- 
vested, secured,  or  paid  over  In  such  zaiLnoex 
as  shall  be  Judged  best  to  secure  and  protect 
the    rights    and    Interests    of    the    parties." 
Were  this  a  case  where  Angell  bad  deeded  a 
half  Interest  In  the  land  to  Chase  and  Cbast 
had  filed  a  bill  for  partition.  It  woald  have 
been  within  the  terms  of  the  statute,  and  the 
court  would  have  authority  to  sell  the  prop- 
erty, giving  full  title,  and  providing  for  Mrs. 
Angell's    contingent    interest,  in  one    of  the 
methods  mentioned  in  the  statute.     We  are 
of  the  opinion  that  this  Is  none  the  less  a 
case  for  partition,  because  It  Is  based  upon 
an  equitable  right  which  the  court  may  com- 
pel Angell  to  turn  Into  a  legal  title  by  convey- 
ance.     Equity     has   authority    to     partition 
equitable  estates  as  well  as  legaL     See  17 
En.  of  Law  (1st  Ed.)  684.    No  reason  ocean 
to  us  for  holding  that  section  11,100  should 
not  apply  to  a  case  where  the  bill  Is  filed  to 
partition  equitable  titles,  and  to  compel  con- 
veyance to  carry  out  the  decree.    The  sitta- 
tlon  la  such  that  a  sale  subject  to  doirer 
rights  would  be  likely  to  materially  lessen 
the  price  obtainable  for  the  land,  for,  In  tbe 
hands  of  any  one  except  Angell,  the  outstand- 
ing contingent  estate  would  be  an  obstacle  to 
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.tie  sale  of  lots,  which  would  practically  pr«- 
rent  It.     This  would  give  to  Angeli  such  an 
*.dvantage  at  the  sale  as  to  enable  him  to  de- 
pxive  complainant  of  mnch  of  the  profit  on 
Its  venture,  which  should  arise  out  of  the  In- 
crease In  value  of  the  property.    It  is  there- 
fore. In  our  opinion,  a  proper  case  In  which  to 
apply  this  statute.    The  land  was  bought  and, 
we  assume.  Is  still  to  be  held,  subject  to  pur- 
stiase-money,  and  possibly  other  mortgages, 
^hlcb  underlie  the  right  of  dower.    Mrs.  An- 
Kell's  right,  therefore,  is  only  In  the  equity 
ot  redemption,  and  It  Is  upon  this  basis,  and 
its  value  on  July  1,  1001,  that  the  compensa- 
tion  must  be  made.     It  follows  that  some 
metbod  must  be  devised  to  provide  (1)  for 
the  mortgage;  (2)  for  the  dower  Interest  as  it 
shall  be  ascertained;   (8)  the  payment  of  the 
debts  of  the  copartnership;    (4)  the  balance 
'^hlcta  shall  be  found  between  the  accounts 
of  the  copartners;  (5)  A  division  of  the  fund 
or  land  remaining  (it  all  is  not  sold)  between 
tbe  copartners.    We  are  not  sure  that  the 
record   contains  the    testimony   required   to 
make  the  necessary  computations,  certainly 
vire  can  obtain  little  aid  from  the  briefs  as  to 
some  of  them.    We  think,  therefore,  that  the 
ease  should  be  remanded  for  the  circuit  court 
to  consider  the  proofs  and  such  other  testi- 
mony as  may  be  offered,  pertinent  to  such 
questions  (provided  that  it  shall  deem  any 
further  testimony  necessary,  and  permit  It 
to  be  Introduced),  and  make  such  other  and 
further  decree,  not  Inconsistent  with  the  de- 
cree of  this  court,  as  shall  be  Just  to  the  par- 
ties, unless  upon  the  settlement  of  a  decree  In 
this  court  counsel  can  agree  ujran  one,  which 
will  end  the  litigation  here  with  the  approval 
of  this  court.    The  complainant  Is  entitled  to 
the  costs  of  both  courts  against  the  defendant, 
except  such  as  apply  solely  to  the  partition 
proceedings,  which  should  be  paid  from  the 
property. 

The  prayer  tor  enlarged  solidtor's  fees  will 
be  denied. 


nARRISON   WAOON    CO.   T.    BROWN. 

(Supreme  Court  of  Michigan.    Sept  20,  1906.) 
EviDKNCE—CoNTBACTS— Omitted    Agreement 
Parol  Evidence. 

In  an  action  to  recover  a  balance  alleged 
to  be  due  for  Koods  consigned  to  defendant,  act- 
ing as  plaintilTs  agent,  a  contract  was  set  out 
between  plaintiff  Koi  tbe  defendant,  nnder 
whirh  the  latter  was  appointed  the  agent  of 
plaintiff  for  tbe  sale  of  tbeir  wagons,  by  which 
contract  be  undertook  that  the  time  of  final 
payment  for  the  wagon  should  not  exceed  12 
montbii  from  the  date  of  shipment.  Thereafter 
defendant  ordered  certain  wagons  "complete"  to 
be  delivered  at  a  certain  place  and  to  be  settled 
for  according  to  the  contract.  Plaintiff  claimed 
that  at  the  time  of  such  order  It  had  the  goods 
for  which  the  suit  was  brought  at  another  place 
and  that  they  were  turned  over  to  defendant 
and  that  12  months  thereafter  they  had  not 
been  paid  for.  Defendant  claimed  that  the 
goods  BO  turned  over  were  not  complete  wagons 
and  were  not  merchantable,  and  before  they 
were  to  be  regarded  as  goods  coming  within  tbe 
contract  they  were  to  De  made  good  as  n«w« 


which  was  never  done,  and  that  thereafter  he 
made  a  settlement  with  the  company,  at  which 
time  it  was  agreed  that  they  should  take  back 
the  goods  then  on  hand.  Held,  that  as  a  refer- 
ence to  the  contract  and  to  the  order  failed  to 
show  that  anything  was  said  about  the  goods 
that  were  delivered  to  defendant  which  had  been 
previously  shipped  to  third  parties,  it  appeared 
that  the  two  papers  did  not  contain  all  of  the 
agreement  so  that  parol  evidence  was  admissible 
to  supply  the  omitted  agreement. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  iS  1882,  1884.  1887.} 

Error  to  Circuit  Court,  Shiawassee  County; 
Steams  F.  Smith,  Judge. 

Action  by  the  Harrison  Wagon  Company 
against  Fred  Brown.  From  a  Judgment  for 
plalnticr,  defendant  brings  error.     Reversed. 

Argued  before  McALVAY,  GRANT,  BLAIR, 
MONTGOMERY,  and  MOORE,  JJ. 

A.  L.  Chandler  and  F.  J.  Northway,  for 
appellant    B.  8.  Atberton,  for  appellee. 

MOORE,  J.  PlainUft  sued  defendant  to 
recover  a  balance  of  $351.42  which  it  claims 
was  due  It  for  goods  consigned  to  defendant 
who  was  acting  as  its  agent  which  goods  had 
been  in  his  possession  more  than  12  months 
before  a  draft  was  made  upon  him,  pay- 
ment of  which  was  refused.  From  a  Judg- 
ment in  favor  of  tbe  plaintiff,  the  case  is 
brought  here  by  writ  ot  error. 

Tbe  record  is  quite  long.  It  contains  more 
than  100  assignments  of  error.  Tbe  Index 
is  faulty.  The  record  shows  that  counsel 
and  court  were  In  almost  coustant  dispute 
and  many  things  occurred  between  them 
which  ought  not  to  have  occurred.  Tbe  coun- 
sel was  provoking  and  tbe  Judge  was  evident- 
ly ill  and  irritable.  For  reasons  we  shall 
state  hereafter  we  think  the  case  must  be  re- 
versed. We  shall  not  attempt  to  discuss 
all  the  assignments  of  error  for  by  the  least 
effort  upon  the  part  of  counsel  there  Is 
not  likely  to  again  occur  the  conditions 
of  which  be  complains. 

It  is  the  claim  of  plaintiff  that  It  made 
a  contract  in  writing  with  defendant,  the 
material  parts  of  which  are  as  follows: 
"This  agreement  entered  Into  the  17th  day 
of  March,  1903,  between  the  Harrison  Wagon 
Company  of  the  City  of  Grand  Rapids,  K^t 
county,  Michigan,  party  of  the  first  part 
and  Fred  Brown  of  Durand,  state  of  Michi- 
gan, party  of  the  second  part,  wltnessetb 
as  follows:  "First  The  party  of  the  flrpt 
part  has  appointed  and  does  now  appoint  tSe 
party  of  the  second  part  to  act  as  their  ageqt 
for  the  sale  of  their  wagons  in  Durand  and 
Vernon  and  vicinity,  state  of  Michigan.  Sec- 
ond. The  party  of  tbe  second  part  hereby 
undertakes  and  accepts  the  said  agency  and 
ag^rees  to  the  following  conditions,  vis.: 
*  *  *  Will  so  condoct  tbe  business  that 
tbe  time  of  final  payment  at  Grand  Rapids 
shall  not  exceed  twelve  months  from  date 
of  shipment,  will  trsnsmit  to  tbe  otBcft 
of  the  party  of  the  first  part  the  proceeds 
of  each  cash  sale  or  part  cash  sale  on  tbe  day 
that  the  sale  is  made  or  by  the  first  mail 
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thereafter,  and  farther,  on  the  last  day  of 
eytacj  month  will  make  out  an  aceonnt  of 
sales  for  the  corrent  month,  •  •  •  and 
at  any  time  after  twelve  months  from  data 
of  shipment  to  pay  cash  for  balance  of  con- 
signment nnpald  if  so  required  by  party  of 
the  first  part,  but  nothing  herein  shall  be 
construed  as  amounting  to  a  positive  sale 
without  said  requirements,  and  that  during 
the  continuance  of  this  lease  they  will  sell 
no  other  wagon  than  the  Harrison  wagon." 

"This  order  and  contract  constitute  the 
only  agreement  made  In  relation  thereto,  verb- 
al statements  contrary  notwithstanding. 

"Dnrand,  Michigan,  March  17th,  1906.  Har- 
rison Wagon  Company,  Grand  Rapids,  Michi- 
gan. Please  charge  me  on  the  17th  day  of 
March,  1903,  or  as  soon  thereafter  as  practic- 
able. Grand  Rapids,  Michigan,  the  following 
wagons  complete  with  double  boxes,  steel 
spring  seat,  Whipple  trees  and  neck  yoke, 
stay  chains,  side  steps  and  braces,  patent 
rub  iron  and  name  on  boxes.  •  •  * 
Abore  goods  to  be  delivered  free  from  freight 
or  expenses.  Please  send  7S  fence  signs 
free  and  printed  matter.  Freight  allowed  In 
carloads  only  In  future  shipments.  The 
abore  to  be  delivered  free  on  board  cars  at 
Grand  Rapids,  Michigan,  and  to  be  settled 
for  according  to  contract  and  terms  on  the 
opposite  side  of  the  sheet  50  cents  allowed 
for  reshlpplng  wagons.  This  order  and  con- 
tract g^ven  subject  to  your  approval.  And 
nothing  but  your  written  acceptance  can  be 
considered  binding  on  yon  to  fill  the  same. 
For  Harrison  Wagon  Company,  by  B.  W. 
Ohase,  agent    Fred  Brown,  signer." 

It  is  the  claim  of  plaintiff  that  at  this 
time  it  had  the  goods  for  which  this  suit  Is 
brought  in  the  hands  of  Shaw  &  Cole  at 
Durand,  and  that  they  were  then  turned 
over  to  the  defendant  and  that  they  had  a 
right  to  treat  them  as  a  shipment  then 
made  and  to  exercise  their  option  12  months 
later  to  treat  them  as  the  goods  of  defend- 
ant and  to  require  him  to  pay  for  them  in 
full.  It  was  the  claim  of  the  defendant 
that  the  goods  at  Durand  were  not  complete 
wagons;  that  they  had  been  exposed  to  the 
weather  and  were  not  merchantable;  that 
they  had  wheels  not  adapted  to  the  market 
at  Durand,  that  before  they  were  to  be  re- 
garded as  goods  coming  within  the  contract 
they  were  to  be  made  as  good  as  new.  It 
was  bis  further  claim  that  these  goods 
were  never  put  in  order  and  never  came 
within  the  terms  of  the  contract;  that  he 
had  settlements  from  time  to  time  with  the 
company  when  It  agreed  to  ship  these  goods 
somewhere  else  It  is  his  further  claim 
tliat  he  had  a  settlement  with  the  company 
indicated  by  the  following  paper: 

"Grand  Rapids,  Michigan, 
November  4,  190i. 

"Mr.  Fred  Brown,  Durand,  Michigan,  to 
Harrl8(m  Wagon  Co.,  Dr.  1904^  Not,  4,  To 
balano*  rendered,  $551.40. 


Contra. 
Nor.  10.   By  4-3  6W  BT  8,  40.80. .  «U3  » 
•   •   •  •   •  • 

By  goods  on  hand .  •     351  G 

By  notes  on  aooount...**  ••     191  CO 
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"Settlements  made  and  notes  and  caA 
received  by  B.  W.  Chase,  Agent", 
— ^And  that  at  this  time  it  was  asi^eed  tte 
company  would  take  back  the  goods  tbea 
on  hand.  He  gave  or  offered  to  give  testi- 
mony tending  to  establish  tils  several  daiios. 

The  circuit  Judge  charged  the  JtU7  in  pan 
as  follows:    "I  charge  you  that  tbe  talk  be- 
tween   Mr.    Chase,    agent   of    said    plaintiff 
and  Mr.  Brown,  about  shipping  some  goodi 
to  Flushing  or  Vernon,   unless    said   goods 
were  shipped  since  November  lO,  0901^  the 
date  of  the  last  settlement  said  conversatiaa 
is  Immaterial  and  should  not  be  oonsiderBd 
by  yon."    "I  charge  you  that  tbe  goods  de- 
livered to   Brown   from   the    Shaw    &    Cole 
stock  would  be  considered  and  come  nnder 
the  contract  the  same  as  though  they  were 
shipped  from  Grand  Rapids."     He  dedlned 
to  give  the  following  requests:     "In  this  cause 
I  charge  you  that  if  the  plaintiff  between  the 
17th  of  March,  1903,  and  the  date  of  tbe  be- 
ginning of  this  suit  upon  a   sufficient  con- 
sideration agreed  with  the  defendant  to  take 
bade  the  goods  mentioned  in  plaintiff's  bill 
of  particulars  or  any  part  thereof  and  eltba 
replace  them  with  other  goods  or  sliip  sodi 
goods  away,  and  the  defendant  by  reason  of 
such  agreement  has  in  good  faith  acted  up- 
on such  agreement  and  been  misled  (V  io- 
Jored  by  reason  of  such  agreement  of  the 
plaintiff,  then  the  plaintiff  Is  estopped  In  thi» 
suit  from  denying  such  agreement  and  could 
not   sue  for  the  goods  which  tbe   plalntiS 
had  agreed  to  take  bade  or  take   away." 
"In  this  cause  If  you  find  from  the  evidence 
that    the   plaintiff    agreed   to    famish    new. 
salable,  and  complete  wagon  gears  and  parts 
of   wagons   mentioned  in  plaintiff's   bill  of 
particulars  and  that  those  famished  by  tbe 
plaintiff,  instead,  were  onpalnted,  Imperfert, 
broken,    and   nnsaiable,    then    the   plaintiff 
cannot  recover  in  this  action  for  tbe  goods 
which  It  had  agreed  to  famish  and  did  not, 
and  if  defendant  received  said  second-hand, 
nnpalnted,  and  unsalable  goods  apon   socb 
order,  he,  the  defendant  ivould  not  be  bound 
to  pay  any  more  for  the  goods  received  than 
what  such  goods  would  be  fairly  and  rea- 
sonably worth  In  the  market"    A  reference 
to  the  contract  and  to  the  receipt  signed 
by  the  defendant  will  fail  to  show  that  any- 
tlilng  was  said  about  goods  that  day  delivered 
to    defendant    which    had    previoasly    beoi 
shipped  to  Shaw  &  Cole.    It  will  also  be  ob- 
served that  in  the  so-called  order  It  is  said: 
"Harrison  Wagon  Company,  Grand  Rapids, 
Michigan.     Please  charge  me  on  tbe  17tb 
day  of  March,   1903,  or  as  soon  thereafter 
as  practicable^   with  th«  following  wagons 
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>inplete,*'  etc.  If  the  wagoiui  were  tttm 
>mplete  and  to  be  then  charged  to  defend- 
Dt,  It  Is  difficult  to  see  the  need  of  nslng  this 
inguage.  It  Is,  to  say  the  least,  consistent 
Ith  the  claim  of  defendant  that  these  wag- 
as  were  to  be  made  merchantable  before 
ley  became  chargeable  to  him.  It  Is  qnlte 
pparent  that  the  two  papers  do  not  contain 
II  of  the  agreement  Strictly  speaking, 
ley  refer  to  goods  to  be  shipped.  The  option 
1  the  contract  which  it  Is  claimed  was  ezer- 
Ised  refers  to  goods  "at  any  time  after 
welve  months  after  the  date  of  shipment"; 
s  a  matter  of  fact  the  goods  for  which 
his  snlt  Is  brought  were  shipped  a'  long  time 
efore  the  contract  was  made.  It  is  apparent 
hat  without  oral  testimony  supplying  what 
^as  omitted  In  the  contract  plaintifT  could 
lot  make  a  case.  We  think  the  defenses 
lalmed  by  defendant  should  have  been  sub- 
litted  to  the  Jury. 
Judgment  la  reyersed,  and  new  trial 
rdered. 


MONGER  ▼.  NEW   BRA  ASS'N. 
Supreme  Court  of  Michigan.    Sept.  20,  1908.) 

^  InstTBAHOX  —  MxrrnAi.  Benefit  —  Action 

AoAiRST  Association— Venue. 

Ck>mp.  Laws,  H  10,444,  10,446,  enacted  In 
L881,  provide  that  actions  may  l>e  commenced 
kgainst  any  insurance  company  in  any  county 
n  which  plaintiff  resides,  and  that  the  declara- 
:ion  or  writ  may  be  served  by  the  sheriff  of 
:be  county  wliere  the  principal  o£Sce  of  the 
wmpany  is  located.  Section  7740,  belns  part 
>f  a  statute  enacted  In  1893,  providing  for  the 
formation  of  fraternal  benenctaiy  associations, 
leclares  that  such  associations  snail  be  exempt 
from  the  provisions  of  the  insurance  law.  ffefd, 
:bat  a  beneficiary  association  organized  under 
lucli  statute  is  exempt  from  the  provisions  of 
lections  10,444  and  10,445,  and  tiiis  though  the 
kssociation  has  not  complied  -with  the  statutory 
requirements  as  to  lodge  and  ritualistic  work. 
!l  Apfeai.  —  Decisions  Rkviewablb— Inter- 

I.0CUT0BT  Motions  —  Want  ot  Juhibdio- 

TION. 

Comp.  Laws,  H  10,444, 10,446,  provide  that 
in  action  may  be  commenced  against  an  insur- 
ince  company  In  any  eonnty  in  which  plaintiff 
resides,  and  tliat  tiie  declaration  may  be  served 
l>y  the  sheriff  of  the  county  where  the  prindpal 
»ffice  of  the  company  is  located.  Section  7740 
sxempts  a  fraternal  t>eneficiary  association  from 
the  previous  sections,  and  Put),  Acts  1901,  p. 
iSH,  No.  226,  In  relation  to  beneficiary  associa- 
tions, recites  the  formation  of  a  certain  associa- 
tion under  the  statute  authorizing  the  incor- 
poration of  fraternal  beneficiary  associations. 
In  an  action  against  such  association,  the 
declaration  was  served  at  the  association's  o£Sce 
in  another  county,  but  the  declaration  failed  to 
show  that  defendant  was  subject  to  sections 
10,444  and  10,446  or  that  plaintiff  was  a  resi- 
dent of  the  county  where  suit  was  commenced. 
Defendant   appeared   specially    and    moved    to 

anash  the  affidavit  of  service,  which  motion  was 
enied,  and  defendant  brought  error  to  review 
a  Judgment  entered  against  it.  Held,  that  the 
proceedings  and  Judgment  were  void  on  the  face 
of  the  record  for  want  of  Jurisdiction,  and  henoe 
the  want  of  Jurisdiction  could  bo  asserted  on 
a  writ  of  error  under  proper  assignments  of 
error,  it  not  being  necessary  for  defendant  to 
review  tha  motion  oy  mandamnai 


Error  to  Circuit  Court,  Berrien  County; 
Orrllle  W.  Coolidge,  Judge. 

Action  by  Maria  Monger  against  the  New 
Bra  Association.  Judgment  in  favor  of  plaln- 
tur,  and  defendant  brings  error.  Beversed, 
and  no  new  trial  ordered. 

Argued  before  CARPENTER,  C.  J., 
and  McALYAY,  GRANT,  HOOKER,  and 
MOORE,  JJ. 

Knappen,  Klelnhans  &  Knappen,  for  ap- 
pellant   John  J.  Sterling,  for  appellee. 

HOOKER,  J.  The  appellee's  brief  begins 
tvith  the  statement  that  "the  statement  of 
facts  in  appellant's  brief  is  partial  and  In- 
correct However,  since  ttie  facts  are  few, 
and  the  Inaccuracies  and  discrepancies  can  be 
pointed  out  in  the  argument  we  deem  it  un- 
necessary to  present  a  statement  of  them 
here."  This  is  not  a  compliance  with  the 
spirit  of  rule  40,  though  perhaps  It  Is  with 
the  letter,  if  the  alleged  inaccuracies  are 
pointed  out  anywhere  In  bis  brief.  It  is  a 
convenience  to  the  court  to  have  them  pre- 
sented at  the  beginning  of  appellee's  brief 
and  that  practice  should  be  followed.  As 
stated  in  appellant's  brief,  the  defendant  is 
a  fraternal  beneficiary  society,  organized  un- 
der chapter  212  of  the  Compiled  Laws,  its 
principal  office  being  at  Grand  Rapids,  Mich. 
Plaintiff  claims  to  be  an  assignee  from  the 
benefldary  of  the  certificate  Issued  by  de- 
fendant to  one  Llewellyn  Monger,  a  member. 
She  began  her  action  by  declaration,  in  the 
Berrien  county  circuit  court  It  contains  no 
allegation  as  to  the  plaintiff's  residence,  and 
the  record  does  not  show  that  she  was,  or 
is,  a  resident  of  that  county.  No  rule  to 
plead  was  filed  with  the  declaration,  'though 
the  notice,  attached  to  the  copy,  calls  atten- 
tion to  a  rule  entered.  No  service  was  had 
In  Berrien  county,  and  there  is  no  return  by 
a  sheriff  or  other  officer.  An  affidavit  on 
file  shows  that  copies  were  delivered  to  de- 
fendant's secretary,  In  Kent  county,  on  Janu- 
ary 12,  1900.  On  January  22d,  defendant  ap- 
peared specially,  and  filed  a  motion  to  quash, 
and  strike  from  the  flies,  this  affidavit  of 
service,  on  the  ground  that  service  was  not 
had  in  Berrien  county.  This  motion  was  de- 
nied on  January  29th,  and  on  January  80th 
an  order  of  default  was  made  and  Judgment 
was  entered  against  defendant  on  January 
SOth.  A  writ  of  error  was  taken  out  aud 
assignments  of  error  were  filed. 

Am  important  question  arises  over  the  ap- 
plication of  Comp.  Laws,  n  10,444,  10,445,  to 
this  cause,  that  being  the  authority  relied  on 
to  sustain  the  service,  and  covering  the  point 
stated  in  the  motion.  If  it  should  be  held 
not  to  apply,  the  service  was  unauthorized 
and  necessarily  void.  These  sections  are  as 
follows: 

"(10,444).  Section  1.  The  people  of  the 
state  of  Michigan  enact,  that  suits  may  be 
commenced,  tried,  and  disposed  of  against 
insuranoa  companies,  or  co-operatly«  and  mn- 
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tuni  benefit  associations,  bavlng  for  their  ob- 
ject insurance  against  accidents,  organized 
under  tbe  laws  of  this  state,  by  any  member 
of  said  company  or  association,  or  other  per- 
son, in  the  courts  of  any  county  In  this  state 
In  which  the  plaintiff  resides,  and  such  com- 
pany issues  policies,  certificates  of  member- 
ship, or  take  risks,  in  the  same  manner  and 
with  the  like  effect  as  If  the  suits  were 
brought  in  the  county  wbere  such  company  or 
association  has  its  principal  office." 

"(10,446).  Sec.  2.  Such  suits  may  be  com- 
menced by  declaratloa  or  by  writ,  which  may 
be  served  upon  any  agent  of  such  company 
or  association,  residing  or  found  within  the 
county  by  the  sheriff  of  the  county  where  tbe 
suit  is  brought,  or  by  the  sheriff  of  any 
county  where  an  agent  may  be  found,  or  by 
the  sheriff  of  the  county  where  the  principal 
ofBce  of  such  company  or  association  Is  lo- 
cated." 

The  contention  that  it  should  be  held  not 
applicable  rests  upon  an  alleged  exemption 
contained  In  section  1  of  the  act  under  which 
defendant  was  organized,  I.  e.  Comp.  Laws, 
I  7740,  and  as  amended  by  Act  No.  226^  p. 
35S,  Pub.  Acts  1901.  This  section,  and  the 
chapter  <212)  of  which  it  Is  a  part,  provides 
for  the  formation  of  "Fraternal  Beneficia- 
ry Associations."  Such  associations  are  de- 
clared to  be  corporations,  societies,  or  Tolnn- 
tary  associations,  formed  or  organised  and 
carried  on  for  the  sole  benefit  of  their  mem- 
bers and  their  beneficiaries,  and  not  for  profit; 
such  associations  having  a  lodge  system, 
with  ritualistic  form  of  work,  and  a  repre- 
sentatlve  form  of  government,  and  making 
provision  for  the  payment  of  death  benefits, 
may  also  provide  for  tbe  payments  of  benefits 
In  the  case  of  accident,  sickness,  and  disabil- 
ity, or  old  age  of  Its  members.  The  exemp- 
tion claim  referred  to  Is  the  following: 
"Such  association  shall  be  governed  by  this 
act  and  shall  be  exempt  from  the  provisions 
of  the  Insurance  laws  of  this  state,  except- 
ing as  provided  by  this  act"  We  have  no 
hesitation  in  holding  that  the  defendant  la 
an  insurance  company  In  a  sense,  because  It 
does  insuring,  and  the  express  provision  ex- 
empting It  from  the  provisions  of  the  Insur- 
ance laws  of  the  state  shows  that  it  must 
have  been  understood  to  be  an  Insurance  com- 
pafiy  In  that  sense.  See,  also,  Life  Ins.  Go. 
V.  Oom'r,  128  Mich.  88,  87  N.  W.  126.  But 
that  being  true,  only  Increases  the  difficulty, 
for  it  shows  a  clear  intent  that  this  kind  of 
Insurance  companies  should  be  governed  by 
other,  and  parbapa  more  general,  provisions, 
less  restrictive  than  those  expressly  applica- 
ble to  other  Insurance  companies. 

It  Is  contended  by  counsel  for  plalntUI  tttat 
sections  10,444  and  10,445  are  not  Insurance 
laws,  but  laws  of  Judicial  procedure,  and 
therefore  may  apply  to  fraternal  societies, 
notwithstanding  the  exemption  referred  to. 
If  It  be  a  law  of  judicial  procedure,  It  Is  one 
pertaining  to  insurance  companies  merely, 
and  one  which  makes  an  exception  of  them 


In  the  matter  of  judldal    procedure.   S»: 
law  Is  one  that  should  not  be  omitted  fnc 
any  compilation  of  Insurance  lawa,  and  e. 
our   opinion   Is  Included   In    tbe   exemptiaL 
These  sections  were  enacted    In   18S1,  white 
section  7740  dates  from  1883.   leaving  no  jj- 
portunlty  to  say  that  the  exemption  was  r^ 
pealed  by  them,  or  that  It  was  not  fairly  wil- 
in  the  actual  legislative  Intent.      This  law  k: 
authorising  a  service  in  Kent   county  np«. 
this  defendant,  the  proceedings  are  void  u. 
less  it  can  be  said  that  defendant  is  not  i 
fraternal  beneficiary  society.     Sncb  a  d&is 
Is  made  upon  the  ground  that   It  does  vf. 
comply  with  the  law  Inasmndi  as  It  has  n 
lodge  or  ritualistic  work,  which  It  is  said  tfr 
pear  because  admitted,  and  from  the  exprm 
provision  of  section  7740,  as  amended  In  Pub- 
lic Acts  1901,  p.  855^  which  contains  a  proTiM 
"that  the  provisions  of  this  section  reqnirtn; 
a  ritualistic  form  of  work  shall    not  arp-/ 
to  the  New  Era  Association  of  Grand  Rapids 
heretofore  Incorporated  and   doing    bnsinrv 
under  the  provisions  of  this  act,"  and  wU(t 
proviso  Is  said  to  be  class  legislation  and 
void.    Granting  that  this  proviso  is  void,  tbr 
fact  remains  that  this  Is  a  "fraternal  benet- 
dary  association,"  one  falling  short,  perticp*. 
In  the  performance  of  a  statntory  duty,  it 
which  failure  the  deceased  member  shaivd. 
He  was  willing  to  contract  with  It  as  sue 
a  society,  and  whether  It  should  have  a  toii« 
system  and  ritualistic  form  of  work  was  chief- 
ly  of  Interest  to  Itself,   Its  members,   and 
perhaps  Its  competitors  and   the   state.    It 
may  be  that  upon  application  to  the  proper 
officer  by  any  person.  It  might  be  comperel 
to  provide  these  things  or  be  dissolved.    Hot 
until  tbe  state  moves  in  the  matter  upon  it5 
own  initiation  or  on  relation  of  an  Interested 
person,  it  has  a  valid  status  as  a  corporatioii, 
organized  under  the  fraternal   society  lav. 
But  one  other  question  need  be  referred  to. 
It  Is  contended  that  the  question  dlscnned 
Is  not  properly  here  on  writ  of  error,  and  thiC 
the  defendant  should  have  moved  by  man- 
damus to  review  this  motion.    An  answer  to 
this  Is  that  the  proceeding  and  judgment  tit 
void  on  the  face  of  the  record  for  want  of 
jurisdiction.    Tbe  declaration  not  only  fills 
to  show  that  plaintiff  was  a  resident  of  Ber- 
rien  county  (wbldi  It  should  have  done  u 
shown  by  cases  dted)  but  It  falls  to  show  that 
defendant  la  a  corporation  subject  to  tli« 
provisions    of    sections    10,444    and    10.442. 
Moreover  It  does  show  that  It  Is  the  Neir 
Era  Association  of  Grand  Rapida,  which  Act 
No.  226,  p.  sets.  Pub.  Acts  1901,  shows  to  have 
been  organized  under  section  7740.    Tbe  de- 
fendant not  appearing,  and  thereby  waiving 
tbe  question,  now  asserts  the  want  of  juris- 
diction through  a  writ  of  error  and  proper 
assignments,  even  if  we  should  hold  the  mo- 
tion and  order  denying  the  same  not  to  be 
parts  of  the  record  proper  (a  question  we 
need  not  decide).    Turrill  v.  Walker,  4  Mieb.. 
185;   DenlBon  r.  Smith,  88  Mich.  186;   Smith 
V.  Bresnaher,  S&  Mich.  846^  26  N.  W.  539; 


Digitized  by  LjOOQIC 


AIclu) 


BCHNEIDEB  r.  WOLVEKINE  PORTLAND  CEMENT  CO. 


1113 


dcEwan  t.  Zimmer,  38  Mich.  765,  31  Am. 
lep.  332;  Baxter  v.  Grove,  92  Mich.  291,  52 
«.  W.  294. 

rme  judgment  Is  reversed,  with  costs  of 
>otli  courts,  and  no  new  trial  is  ordered. 


30HNEIDER  t.  WOLVERINE  PORTLAND 

CEMENT  CO. 
;Sripreme  Court  of  Michigan.     Oct  1,  1906.) 

Master  aitd  Sebvant— Assumption  of  Risk 

— TJs*  or  Afpuarces. 

In  an  action  for  the  death  of  a  capable 
man,  employed  by  defendant  as  a  dredge  en- 
gineer, it  appeared  that  it  was  part  of  his  duty 
to  assist  in  making  repairs,  and  that  while 
assisting  In  placing  a  heavy  casting  in  a 
drodge,  he  voluntarily  took  a  position  at  a 
point  below  the  casting,  and  so  operated  a  skid 
as  to  render  It  a  lever,  whereby  the  casting 
slid  down  an  incline  upon  deceased.  Held, 
that  he  had  assumed  the  risk. 

[IDd.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  |{  610-624.] 

Brror  to  Gircntt  Coart,  Lenawee  Ooonty; 
Guy  M.  Chester,  Judge. 

Action  by  Minnie  B.  Schneider,  adminis- 
tratrix of  the  estate  of.  John  M.  Schneider, 
deceased,  against  the  Wolverine  Portland 
Cement  Company.  Judgment  In  favor  of 
plaintiff,  and  defendant  brings  error.  Re- 
versed, and  new  trial  ordered. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  MOORE,  JJ. 

H.  H.  &  B.  B.  Barlow  (RolUn  H.  Person, 
of  counsel),  for  appellant  Smith,  Baldwin 
&  Alexander,  for  appellee. 

MOORE,  J.  In  February,  1904,  John  M. 
Schneider,  an  employs  of  defendant,  while 
at  work  with  others  in  placing  a  heavy 
casting  In  one  of  defendant's  boats  was  so 
seriously  Injured  that  be  died  In  a  few 
days  thereafter.  This  action  Is  brought  to 
recover  the  damages  therefor.  From  a 
Judgment  In  favor  of  the  plalntltC,  the  case 
Is  brought  here  by  writ  of  error. 

The  negligence  charged  In  the  declara- 
tion is  that  the  defendant  ordered  plaintiff 
to  assist  in  work  more  dangerous  than  that 
for  which  be  was  employed,  and  In  which 
he  had  no  experience,  without  warning  blm 
of  the  dangers  attending  the  same;  that 
the  foreman  was  Incompetent;  and  that  the 
company  failed  to  supply  proper  appli- 
ances for  moving  the  casting.  It  Is  the 
claim  of  defendant  that  the  work  was  In 
the  line  of  plaintifrs  employment;  that 
due  care  was  observed  In  the  employment 
of  the  foreman;  that  as  a  matter  of  fact 
he  was  competent;  that  plaintiff  assumed 
the  risk.  The  Important  question  in  the 
case  Is  whether  a  v«!dlct  should  have  been 
directed  in  favor  of  defendant  The  cast- 
ing was  to  be  lowered  through  an  opening 
in  the  deck  of  a  flat-bottomed  boat,  said  to 
be  18  or  20  feet  wide  and  GO  feet  loag.  The 
opening  is  variously  described  by  the  wit- 
nesses a*  from  8  to  10  feet  wide  and  8  to 


12  feet  long.  The  casting  is  called  a  barrel, 
and  Is  said  to  be  shaped  like  a  plug  hat, 
the  rim  being  54  inches  across  and  the  bar- 
rel 46  Inches  high.  The  casting  weighed 
3,300  pounds  and  was  to  be  lowered  8  to  10 
Inches  Ijelow  the  surface  of  the  deck, 
where  It  would  rest  on  timbers.  The  boat 
itself  was  frozen  In  the  ice.  The  foreman 
and  four  men  were  employed  In  the  work 
of  taking  the  casting  from  the  can,  plac- 
ing It  upon  a  logging  wagon,  which  was 
brought  to  within  a  few  feet  of  the  boat 
Skids  4  or  5  Inches  thick  and  6  or  8  inches 
wide,  and  10  or  12  feet  long  were  laid  from 
the  wagon  to  the  deck  of  the  boat  at  a 
slight  Incline;  the  ends  resting  on  the  deck 
a  little  higher  than  those  on  the  wagon. 
Pieceb  of  gas  pipe  alxkut  8  Inches  In  diam- 
eter were  placed  on  top  of  the  skids,  the 
casting  on  top  of  the  gas  pipes,  the  rim 
down  and  the  casting  was  successfully 
pinched  along  with  crowbars,  up  the  In- 
cline and  across  a  portion  of  the  deck  un- 
til It  was  near  the  opening,  still  resting  up- 
on the  pieces  of  gas  pipe,  which  rested  on 
the  skids,  which  In  turn  rested  on  the 
deck  which  was  nearly  If  not  quite  level. 
It  was  then  proposed  to  lift  up  the  casting 
withdraw  the  skids  from  under  It,  place 
the  west  end  of  the  skids  on  a  timber  in 
the  hold  of  the  boat  about  8  or  10  Inches 
below  the  deck,  with  the  east  ends  resting 
on  the  edge  of  the  deck.  The  foreman  di- 
rected that  the  south  end  of  the  casting  l)e 
raised  and  the  skid  be  withdrawn  by  pull- 
ing It  to  the  west  The  deceased  Jumped 
Into  the  opening  In  the  deck,  took  hold  of 
the  skid  and  pulled  It  towards  him.  Up  to 
this  point  all  of  the  witnesses  are  practical- 
ly agreed.  From  this  point,  as  to  what 
happened  they  disagree.  It  Is  the  claim  of 
some  of  the  witnesses  for  the  plaintiff  that 
It  was  necessary  for  the  deceased  to  get 
Into  the  opening  in  the  deck,  that  he  had 
withdrawn  the  skid  from  under  the  casting 
and  placed  the  west  end  on  the  timber  be- 
low the  deck,  the  east  end  resting  on  the 
deck,  that  by  direction  of  the  foreman  the 
south  end  of  the  casting  was  lowered 
when  it  canted,  the  gas  pipe  on  the  north 
skid  rolled  off,  and  the  casting  lurched  In- 
to the  hold,  crushing  the  deceased.  Wit- 
nesses for  the  defendant  claim  that  It  was 
not  necessary  for  the  deceased  to  go  into 
the  opening.  All  the  witnesses  agree  he 
went  there  without  being  directed  to  do 
so.  It  is  also  claimed  that  deceased  was 
told  not  to  drop  the  west  end  of  the  skid 
too  soon,  but  failed  to  heed  the  Injunction: 
that  the  skid  operated  as  a  lever,  the  long 
end  being  in  the  bands  of  the  deceased,  the 
edge  of  the  deck  a  fulcnim,  the  short  end 
under  the  casting  and  when  the  west  end 
was  lowered,  the  east  end  bitched  the 
casting  forward  and  precipitated  it  upon 
the  deceased.  In  addition  to  the  claims  of 
the  plaintiff  already  stated,  it  is  urged 
that  ropes  ought  to  have  been  placed  about 
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the  casting  t»  hold  It  from  being  tilted  for- 
ward. 

Many  Interesting  qneetlons  are  raised  and 
discussed  by  coonseL  In  oar  Tlew  of  the 
case  a  disposition  of  one  of  them  will  end 
the  case.  The  record  discloses  that  deceas- 
ed was  a  bright,  capable  man,  34  years  old. 
He  had  been  In  defendant's  employ  nearly 
If  not  quite  five  years.  He  commenced  as 
a  common  laborer,  and  at  the  time  of  his 
death  was  a  dredge  engineer.  He  had  help- 
ed to  build  the  plant  and  the  boats  and 
to  put  the  machinery  In  them.  It  was  part 
of  his  duty  to  assist  in  making  repairs  and 
the  year  before  he  had  assisted  in  lowering 
a  similar  casting  Into  a  similar  (^enlng. 
The  process  of  moving  this  casting  and 
lowering  it  was  not  a  complicated  one.  It 
was  as  open  to  the  deceased  as  to  any  one 
else.  It  is  absurd  to  say  he  was  not  ac- 
quainted with  the  law  of  gravity,  that  he 
did  not  Iluow  he  was  assisting  In  mov- 
ing a  heavy  body,  and  that  if  it  got  started 
down  an  Incline  it  could  not  be  controlled. 
The  testimony  of  all  the  witnesses  is  that 
when  the  deceased  went  into  the  hold  no 
one  supposed  the  situation  was  unsafe. 
Had  the  skids  and  rollers  been  successful- 
ly removed  while  the  casting  was  still  on 
deck  It  iB  not  likely  the  accident  would 
have  happened.  The  Incline  of  8  or  10 
inches  In  a  length  of  8  or  10  feet  was  not 
great  Whatever  the  sltnatlon  was,  it  was 
open  to  deceased.  It  goes  without  saying 
that  a  man  engaged  In  employments  like 
deceased's  for  four  or  five  years  must  have 
had  more  or  less  experience  in  moving  and 
seeing  moved  heavy  bodies.  The  testimony 
does  not  leave  that  question  In  doubt 
This,  then,  being  the  situation,  we  think  It 
must  be  said  he  assumed  the  risk.  See 
Fisher  v.  Chicago  &  Grand  Trunk  By.  Co., 
77  Mich.  646,  43  N.  W.  926.  and  the  many 
cases  cited  therein.  Dysinger  v.  Ballway 
Co.,  93  Mich.  046,  53  N.  W.  825;  La  Pierre 
v.  Eailroad  Co.,  99  Mich.  212,  68  N.  W.  60; 
Welch  V.  Bralnard,  108  Mich.  38,  65  N.  W. 
667;  Pllnckl  v.  Detroit  Steel  &  Spring 
Works,  117  Mich.  Ill,  75  N.  W.  295; 
Nephew  v.  Whitehead,  123  Mich.  255,  81 
N.  W.  1083;  Foley  v.  Grand  Baplds  Gas 
Light  Co.,  127  Mich.  671,  87  N.  W.  53,  and 
the  cases  cited  therein;  Page  v.  Battle 
Oreek  Pure  Food  Co.  (Mich.)  105  N.  W. 
72. 

Judgment  Is  reversed,  and  new  trial 
ordered. 


TBMBT  V.  CITY  OP  ISHPEMING. 

(Supreme   Court   of   Michigan,   Oct   1,    1906.) 

Municipal  Cobpobationb  —  Injxtbt  to  Pb- 
distbiah  —  llabilitt. 

A  pedestrian  was  injured  by  a  billl>oard 
used  for  advertising  entertainments  at  an  opera 
house,  being  thrown  by  the  wind  against  him 
while  passing  on  the  street  The  board  was 
on  private  ground.  The  opera  house  building 
and  adjacent  bnildings  were  about  three  feet 


back  from  the  street  line  bat  the  aldevalk  ex- 
tended to  the  line  of  the  buildings  and  thet 
was  nothing  to  Indicate  where  tbe  street  hsi 
was.  The  udewalk  between  the  street  line  tsi 
the  bnlldinn  was  built  by  the  abutting  ownai 
and  naed  by  them  for  their  own  purposB. 
though  the  public  passed  over  it  when  not  k 
used.  l%e  dty  did  not  exercise  any  coottd 
over  it  Held,  that  as  a  matter  of  Imw  the  asj 
was  not  liable: 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent   Dig.  Mnnicipal  Corporations.   I   16313 

Error  to  Circuit  Court  MarqaettB  Cos- 
ly;  John  W.  Stone,  Judge. 

Action  by  Bichard  Temby  against  tbe  dt? 
of  Isbpemlng.  There  was  a  J-adgmeat  tm 
plaintiff,  and  defoidant  brings    error.    Be- 

Argued  before  McALVAY,  BLlAJB,  MONT 
GOMBBY.  OSTBANDEB,  and  HOOKEH,  B 

W.  T.  Potter  and  William  PeterB,  tcr  ap- 
pellant   C.  F.  Button,  for  appellee. 

McALVAY,  J.  For  a  complete  Btaten^it 
of  tbe  facts  in  this  case  and  tbe  ques- 
tions of  law  tnvolyed  reference  1b  had  to 
our  former  decision,  Temby  r.  City  of  Isb- 
pemlng, 103  N.  W.  688.  69  L.  R.  A.  618^  wbes 
the  case  was  first  before  tills  conrt  Tt» 
case  Is  here  again  after  tbe  new  trUl 
which  was  ordered.  When  the  evidence  was 
closed  a  motion  made  on  the  part  of  de- 
fendant to  instruct  a  verdict  in  Its  fawr 
was  denied,  and  the  case  submitted  to  the 
Jury,  which  found  a  verdict  In  favor  of 
plaintiff,  upcHi  which  a  Judgment  was  en- 
tered. 

The  principal  error  relied  upon  by  de- 
fendant at  this  time,  as  upon  tbe  former 
bearing,  Is  upon  the  refusal  of  tbe  court  to 
Instruct  the  Jury  to  find  for  defendant  Tbe 
Injury  to  plaintiff  was  caused  by  a  bill- 
board, used  for  advertising  entertainments 
at  an  opera  house,  betaig  thrown  by  tbe 
wind  against  the  plaintiff,  wbo  was  pass- 
ing on  tbe  street  The  billboard  was  placed 
wholly  outside  of  the  highway,  and  uptm 
private  ground.  The  opera  house  bnHding 
was  about  three  feet  back  from  tlie  street 
line.  The  sidewalk  extend^  beyond  tbe  street 
line  to  the  building. 

Plaintiff  in  his  brief  says :  '^^e  facts  u 
th^  appear  In  this  case,  different  from  the 
former  case,  are  substantially  as  follows: 
The  opera  house  In  front  of  which  tlUs  un 
board  sat  is  upon  the  south  ride  of  an  al- 
leyway, and  from  said  alleyway  south  along 
Main  street  to  Division  street  (the  street) 
is  built  up  by  business  blocks  which  are 
on  tbe  same  line  as  the  opera  bouse  build- 
ing, and  tbe  sidewalk  from  said  all«7 
to  Division  street  was  all  one  sidewalk,  ex- 
tending from  the  curb  flush  with  the  build- 
ings, and  while  the  sidewalk  extended  in  tlie 
neighborhood  of  three  feet  over  the  street 
line,  still  there  was  never  any  difference 
made  between  that  portion  over  tlie  Une  and 
on  private  property  and  that  portion  in  the 
street  It  was  all  one  sidewalk,  and  under 
the  Jurisdiction  of  the  dty." 
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In  the  former  opinion  the  court  said:  "Be- 
air«  the  defendant  can  be  bald  liable  to 
a.y  for  this  Injury  It  must  be  shown  that 
t  neglected  to  keep  Its  sidewalk  In  reason- 
.ble  repair,  and  In  condition  reasonably 
afe  and  fit  for  travel.  No  complaint  was 
aade  that  the  street  or  sidewalk  was  not 
a.  proper  condition  and  In  a  reasonably  safe 
nd  fit  condition  for  travel,  so  far  as  the 
-a  me  was  dependent  upon  the  street  It- 
«If.  PlalntUTs  claim  rests  upon  the  propo- 
iltlon  that  to  avoid  liability  under  the  stat- 
I'te  the  municipality  must  protect  the  trav- 
eler against  dangers  beyond  the  limits 
»f  the  highway  which  make  traveling  un- 
lafe.  The  only  theories  upon  which  de- 
fendant can  be  held  liable  In  this  case  are: 
(1)  That  all  of  the  sidewalk  was  a  por- 
tion of  the  highway.  (2)  That  the  blll- 
tK>ard  was  a  nuisance  which  the  dty  might, 
and  should,  have  abated." 

Plaintiff  contends  that  the  facts  as  they 
appear    in    the    present    record    bring  the 
case  within  the  first  of  these  theories.    The 
present    record    does    not    show    that    tbe 
buildings  from  the  opera  house  alley  to  the 
comer  of  the  block  are  back  on  a  line  with 
the    opera    house,    being    about   three    feet 
from  the  street  line ;   and  that  the  sidewalk 
extends  to  the  line  of  the  buildings;    also 
that    there  Is   no   Indication   on   the   side- 
walk where  the  lot  line  Is.    It  is  not  true 
that  the  record  shows  that  there  was  nev- 
er any  difference  made  between  that  por- 
tion (of  the  sidewalk)  over  the  line  on  pri- 
vate property,  and  that  portion  in  the  street, 
at  least  as  far  as  the  opera  house  property 
and  tbe  lot  next  adjoining  are  concerned. 
The  adjoining   building   was   put  back   to 
make  the  building   line   uniform,   and   for 
tbe  purpose  of  using  the  space  next  to  the 
street    line    for    displaying    goods,    which 
space  was  so  used  by  the  builder  for  14 
years.     Tbe   space   in  front  of  tbe   opera 
house  has  been  used  by  the  owner  or  lessee 
for  a  billboard,  and  for  the  display  of  goods 
by  the  occupant  of  the  store  part    If  coun- 
sel for  plaintiff  n^ns  there  was  never  any 
difference  made   oy  the  city  In   its  treat- 
ment of  the  walk  Inside  and  outside  the 
lot  line,   such   claim    Is   answered   by   the 
fact  that  the  record  Is  barren  of  any  proof 
which  shows  that  the  city  ever  exercised  or 
attempted  to  exercise  any  control  over  this 
sidewalk.     It  is  undisputed  that  the  public 
walked  over  It  when  going  Into  the  premises, 
and  also.  If  not  used  by  the  occupants,  when 
passing  along  tbe  street     The  sidewalk  as 
far  as  the  record  shows  was  built  by  abut- 
ting owners  without  order  or  supervision  by 
the  dty.    It  is  not  necessary,  nor  will  It  be 
of  any  benefit,  to  quote  the  testimony  relied 
upon  by  plaintiff.    That  of  the  city  surveyor 
Is  given  as  indicative  of  Its  character. 

"Q.  Have  you  ever  known  of  the  city  mak- 
ing any  difference  as  to  taking  care  of  and 
ueiDg  the  part  for  a  public  way  between 
^e  curbs  and  the  edge  of  tbe  buildings? 


A.  No,  sir.  Q.  As  a  matter  of  fact  there 
never  has  been  any  difference?  A.  No,  sir." 
This  does  not  amount  to  affirmative  testi- 
mony showing  that  the  municipality  assumed 
or  exercised  any  control  or  care  over  the 
sidewalk  In  dispute.  The  case  was  submit- 
ted to  the  Jury  by  the  court  in  his  charge  to 
determine  as  a  question  of  fact  whether  the 
city  "had  assumed  control  over  that  part  of 
tbe  sidewalk  towards  the  lot,  and  over  the 
city  street  line.  Had  the  city  treated  the 
place  as  a  part  of  the  highway  or  sidewalk? 
Did  it  exercise  control  over  that  part  as 
well  as  the  remainder  of  the  sidewalk?'  Tbe 
evidence  In  the  case  did  not  warrant  this 
charge.  Tbe  request  to  instruct  a  verdict 
for  defendant  should  have  been  given.  The 
case  presented  by  this  record  being  no  dif- 
ferent from  that  before  us  when  the  former 
decision  was  rendered,  a  reference  to  that 
decision  will  show  the  conclusions  of  this 
court  upon  the  questions  involved. 

The  Judgment  is  reversed,  and  no  new  trial 
ordered. 


DUVALL  V.  FERWERDA. 
(Supreme   Court  of   Michigan.    Oct   1,   1906.) 

1.  8AI.KS  — Bbxaoh   bt  Sklucb  — Davaoes— 
Pbospkctive  Pbohts. 

Where  tbe  seller  of  wood  failed  to  deliver, 
whereby  the  purchaser  was  unable  to  fulfill  a 
contract  for  the  sale  of  the  wood  to  third  par- 
ties, he  was  entitied  to  recover  as  damages  tbe 
loss  of  proipective  profits. 

[Ed.  Note.— For  cases  in  point  see  vol.  43, 
Cent  Dig.   Sales,  {§  1188,   1196.] 

2.  EviDENCB— Heabsat— Staticmints  bt  Pkb- 
B0N8  Othkb  Than  Witness. 

On  an  issue  as  to  whether  defendant  had 
requested  plaintiff  to  iiaul  certain  goods,  plain- 
tiff's testimony  that  a  third  person  told  him 
that  defendant  In  a  conversation  over  the  tele- 
phone with  the  third  person  stated  that  he  de- 
sired plaintiff  to  do  the  hauling  was  incompetent 
as  hearsay. 

[Eld.  Note.— For  cases  in  point  see  vol.  20, 
Cent  Dig.  Evidence,  §  1174.] 
8.  Salbs— AoiiOR   FOB   Pbick— Recovebt   or 

Valub. 

Where  one  contracted  to  sell  and  deliver 
to  another  dry  wood,  but  he  delivered  green 
wood,  if  it  was  accepted  bat  not  as  nnder  the 
contract  the  seller  could  only  recover  the  value 
of  the  wood  at  the  time  it  was  delivered,  and 
not  the  contract  price. 

[Ed.  Note.— For  cases  in  point  see  vol.  43, 
Cent  Dig.  Sales,  U  1060,  1061.] 

Error  to  Circuit  Court  Missaukee  County ; 
Clyde  O.  Chittenden,  Judge. 

Action  by  Clarence  Duvall  against  John 
Ferwerda.  Judgment  in  favor  of  plaintiff, 
and  defendant  brings  error.  Reversed  and 
new  trial  granted. 

Argued  before  McALVAT,  GRANT,  BLAIR, 
MONTGOMERY,  and  MOORE,  JJ. 

E.  F.  Sawyer,  for  appellant  F.  O.  Gaff- 
ney,  for  appellee. 

McALVAT,  J.  This  suit  originated  In  Jus- 
tice court    It  was  appealed  to  the  circuit 
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court  tar  Mlssankee  comity,  and  tried  be- 
fore a  Jury.  PlaintUI  recovered  a  Judg- 
ment The  action  was  In  asaompsit  for  the 
price  of  certain  wood  sold  to  defendant  and 
for  hauling  certain  goods  for  defendant  De- 
fendant under  bis  plea  of  the  general  Issue 
gave  notice  of  recoupment  The  facts  are 
that  plaintiff  made  an  agreement  to  sell  and 
deliver  to  defendant,  loaded  In  the  cars,  cw- 
taln  dry  beech  and  maple  wood  at  the  price 
of  $1.40  pear  cord.  There  Is  a  dispute  as  to 
the  amount  agreed  to  be  delivered;  defend- 
ant claiming  that  be  bought  and  plaintiff 
agreed  to  deliver  one  hundred  cords.  Plain- 
tiff denies  that  any  number  of  cords  was 
agreed  upon.  Defendant  had  seen  42  cords 
of  this  wood  which  had  been  cut  the  year 
before.  He  had  not  seen  the  balance  of  the 
wood  which  was  afterwards  delivered.  De- 
fendant delivered  70  cords.  The  principal 
dispute  In  the  case  Is  whether  87  cords  of 
the  amount  delivered  was  dry  wood.  It  had 
been  cut  In  September  and  October  before 
the  sale  which  was  made  November  SOth. 
All  the  wood  was  delivered  on  or  before 
December  19th.  Defendant  sought  to  show 
that  be  had  a  ccntract  with  Grand  Rapids 
parties  to  sell  them  dry  wood  at  $1.60  per 
cord,  and  that  was  the  price  he  received 
for  the  42  cords  of  dry  wood  and  claimed  a 
right  to  recoup  20  cents  a  cord  on  the  balance 
of  100  cords  as  his  loss  of  profits.  He  also 
attempted  to  show  by  his  own  testimony  that 
of  the  amount  delivered  87  cords  brought 
only  the  price  of  green  wood.  At  the  time 
this  shipment  was  made  dry  wood  was 
bringing  $1.60  per  cord.  Afterwards  the 
price  of  wood  fell  so  that  there  was  no 
profit  It  Is  clear  he  was  not  entitled  to 
profits  on  the  balance  of  the  100  cords  he 
claimed  to  have  purchased,  but  of  the  ship- 
ment made  he  should  have  been  allowed  to 
show  as  an  element  of  damages  the  loss  of 
profits  on  the  portion  which  was  green  wood. 
He  could  testify  of  bis  own  knowledge  what 
be  received  for  the  wood  and  there  was 
evidence  In  the  case  of  the  value  of  green 
wood.  These  profits  were  easily  ascertain- 
able and  certain.  The  court  was  In  error  In 
refusing  to  admit  the  testimony.  Fell  ▼. 
Newberry,  106  Mich.  B42,  64  N.  W.  474,  and 
cases  cited. 

Defendant  also  assigns  error  upon  the  re- 
fusal of  the  court  to  strike  out  the  testi- 
mony of  the  plaintiff  as  to  what  the  sta- 
tion agent  had  told  him  defendant  said  over 
the  telephone  about  hauling  one  load  of 
merchandise,  on  the  ground  that  it  was 
hearsay.    Plaintiff  testified  that  he  requested 


the  station  agent  to  call  np  defendant  aai 
ask  him  if  plaintiff  should  haul  tbe  goc4i 
for  him,  "So  he  called  him  np  and  tba. 
came  to  where  I  was  unloading  and  et^ 
Ferwerda  wanted  me  to  take  the  load  p 
there,  so  I  did."  Tbe  testimony  'was  do; 
admissible.  If  tbe  station  agent  bad  beoi 
produced  as  a  witness  It  would  hare  bee 
proper  for  him  to  testify  as  to  tbe  eoartr- 
satlon  he  had  over  the  telepbone  -with  de- 
fendant Defendant  denied  that  be  bad  re- 
quested plaintiff  to  haul  the  goods,  and  plain- 
tiff could  not  prove  defendant's  order  I? 
testifying  to  what  the  station  agent  re- 
ported to  plaintiff  defoidant  bad  said  ors 
the  telephone.  The  testimony  ■warn  beaisq' 
and  should  have  been  stricken  out.  Defaid- 
ant  requested  the  court  to  chaise  tbe  jury 
that  "if  the  contract  was  to  deliver  diy 
wood,  and  Instead  of  that  tbe  plaintiff  de- 
livered green  wood,  that  sncb  wood  a/t 
being  delivered  upon  contract  tbe  plaintiff 
could  only  recover  the  value  of  the  wood 
at  the  time  it  was  delivered,  and  they  must 
toke  that  Into  account  and  find  a  verdict  for 
the  value  of  the  green  wood  provided  tttej 
find  it  was  not  accepted  by  Mr.  Ferwerda." 
The  court  refused  so  to  charge.  Defei^tsi 
was  entitled  to  have  this  request  given.  It 
properly  stated  the  measure  of  damages  to 
be  recovered  for  any  green  wood  the  Jmy 
might  find  had  been  dellvo-ed,  provided 
they  found  such  great  wood  was' not  accept- 
ed by  defendant  under  the  contract. 

The  Judgment  of  the  circuit  court  Is  n- 
Tersed,  and  a  new  trial  granted. 


HUDLBMYBE  v.  DICKINSON  et  aL 
(Supreme  Ooort  of   Micliigan.    Oct    1,   19M.) 

Motion  for  rehearing  denied. 

For  original  opinion,  see  108  N.  W.  88S. 

PBR  CURIAM.  Appellants  move  for  a  R- 
hearing  alleging  that  the  facts  found  by  tlie 
court  are  not  supported  bx  the  evidence  and 
that  the  result  arrived  at  Is  a  suggestion  that 
the  drain  commissioner  and  board  of  re- 
view were  prompted  In  their  action  by  Im- 
proper motives.  The  findings  are  supported 
by  a  clear  weight  of  evidence  and  the  court 
In  granting  relief  did  not  consider  the  mo- 
tives of  defendants,  but  determined  that  tbe 
rights  of  complainant  had  been  Invaded. 
The  Intent  of  these  parties  was  not  involved 
in  the  case. 

The  motion  Is  denied. 
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MEMORANDUM  DECISIONS. 


HARP  r.  WHITR  «t  al.  TSnprem*  Court  of 
[owa.  Sept  as,  1906.)  Appeal  from  District 
Oonrt,  Onthrie  Coniitr;  J.  H.  Applegate,  Jndge. 

The  caae  ia  mffidenUr  stated  In  the  opinion. 
Plaintiff  havins  been  denied  the  relief  demanded 
oy  bim,  prosecutes  this  appeaL  Affirmed.  Weeks 
Sc  HuKhea,  for  appellant.  X  D.  Brown  and 
\niIlKan  A  Moore,  tor  appellees. 

PBR  CURIAM.  Plaintiff  owns  two  40-acre 
tracts  of  land  wbldi  comer  on  each  other.  He 
claims  the  right  of  a  passage  over  the  comer 
of  defendant's  land  to  enable  him  to  pass  from 
one  40  to  the  other.  This  right  is  claimed  on 
two  groonds:  (1)  An  easement  arising  out  of 
adverse  poMcssion  for  more  than  10  years  and 
nnder  claim  of  right;  <2)  As  a  way  of  neces- 
sity. As  to  the  claim  first  stated,  the  eonrt  be- 
low foand  that  while  there  had  been  a  nse  on 
the  part  of  plaintiff  and  his  grantors  for  mora 
than  10  years,  it  had  not  been  proven  by  evi- 
dence distinct  from  and  independent  of  sudi  use 
that  the  possession  had  been  adverse,  nor  had 
It  been  proven  that  the  defendants  or  their 
gmntors  had  express  notice  of  any  claim  as  for 
an  easement.  Code,  (  8004.  The  evidence  is  vo- 
luminoos,  and  marked  by  much  conflict  The 
court  below  had  the  advantage  of  having  the 
witnesses  before  it  and  our  reading  satisfies  ns 
that  a  Just  conclusion  was  arrived  at  There 
were  no  facts  proven  upon  which  to  ground  a 
holding  as  for  a  way  of  necessity.    Afflrmed. 

RBINTS  T.  ENGLB  et  al.  (Supreme  Court 
of  Iowa,  July  12,  1906.)  Appeal  from  District 
Court,  Plymouth  County;  Wm.  Hutchinson, 
.Tudge.  The  opinion  states  the  case.  From 
judgment  in  favor  of  defendants,  the  plaintiff 
appeals.  Affirmed.  Zink  &  Roseberry,  for  ap- 
pellant   Sammis  St  Bradley,  for  appellees. 

PE<R  CTTRIAM.  This  ease  presents  no  more 
than  the  precise  question  involved  in  Reints  v. 
Engle  (No.  24.418;  decided  at  the  present  term) 
107  N.  W.  947,  it  is  therefore  ruled  by  the 
opinion  in  that  case.    Affirmed. 


STATE  T.  BEINKB.  (Supreme  Court  of 
Iowa.  July  10,  1906.)  Appeal  from  district 
court  Cedar  County;  J.  H.  Preston.  Judge. 
The  defendant  was  convicted  of  having  main- 
tained a  nuisancef  and  appeals.  Affirmed.  O. 
C.  Boiling  and  France  &  Uowell,  for  appellant 
Chas.  W.  Mullan,  Atty.  Oen.,  and  Lawrence  De- 
Gratr,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  deed  was  rightiy  ex- 
cluded on  the  ground  that  there  was  no  evi- 
dence introduced  or  claim  made  that  the  ac- 
cused had  maintained  a  nuisance  on  the  land 
described  therein.  The  evidence  sustained  the 
verdict  These  are  the  only  points  argued,  and 
the  judgment   ia   affirmed.    Affirmed. 


STATE  V.  BUCK.  (Supreme  Court  of  Iowa. 
Sept  26,  1906.)  Appeal  from  District  Court 
Jasper  (Jounty;  B.  W.   Preston,  Judge. 

PER  CURIAM.  The  defendant  was  tried  on 
an  indictment  charging  bim  with  murder  in  the 
first  d^ree,  and  was  convicted  of  murder  in  the 
second  degree,  and  appeals.  The  case  is  sul>- 
mitted  on  a  short  transcript,  and  without  argu- 
ment. We  have  examined  the  record  before  us, 
and  Snd  no  error  in  the  proceedings  of  the  trial 
conrt  The  Judgment  is  therefore  affirmed.  Af- 
firmed. 


STATE  T.  SHIRLEY.  (Supreme  Oourt  of 
Iowa.  Sept  27,  1906.)  Appeal  from  Dis- 
trict Court  Monroe  County;  O.  W.  Vermillion, 
Judge. 

PER  CURIAM.  This  appeal  from  conviction 
«n  indictment  for  keeping  a  liquor  nuisance  is 
presented  on  a  short  transcript  without  argu- 
ment We  have  examined  the  record,  and,  find- 
ing no  error  therein,  the  Judgment  of  the  trial 
court  is  affirmed. 


STATE  ▼.  STEWART.  (Supreme  Oourt  of 
Iowa.  Sept  27,  1906.)  Appeal  from  District 
Court  Plymouth  County;  J.  L.  Kennedy,  Judge. 

Defendant  was  indicted,  tried,  and  convicted 
of  the  crime  of  rape,  and  from  the  Judgment  im- 
posed appeals.    Affirmed. 

PER  CURIAM.  The  case  is  submitted  upon 
a  transcript  showing  the  indictment  proceedings 
In  the  trial  court  judgment  and  sentence  and 
notice  of  appeal,  without  argument  for  either 
party.  We  have  examined  the  record  before  ns, 
and  find  no  error.  The  judgment  is  therefore 
affirmed. 


SHERMAN  T.  SHERMAN.  (Supreme  Cionrt 
of  Michigan.  July  8.  1906.)  Appeal  from  Cir- 
cuit Court  Ingham  County,  in  Chancery;  How- 
ard Wiest  Judge.  Action  by  John  Sherman 
against  John  Carr  Sherman.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Modified  and 
affirmed.  See  102  N.  W.  630.  Argued  before 
McALVAT,  BLAIR,  MONTGOMERY,  OS- 
TRANDBR,  and  HOOKER,  JJ.  Arthur  J. 
Tuttle  (Q.  A.  Smith  and  O.  J.  Hood,  of  coun- 
sel), for  appellant  Person  &  Person,  tor  ap- 
pellee. 

MONTGOMERY,  J.  A  father  reaching  an 
age  when  he  feels  himself  unable  to  keep  up  the 
struggle  for  the  protection  of  his  own,  and  to 
withstand  the  buffets  received  in  contact  with 
his  fellow^  all  struggling  for  material  gain, 
turns  to  his  only  son,  and  bestows  upon  bim 
every  dollar  of  his  earthly  possessions  in  con- 
sideration of  a  promise  of  support  during  life. 
The  son,  once  in  possession,  discovers  and,  per- 
haps, magnifies  the  fathers  faults  in  respect 
of  his  habits  of  cleanliness  and  querulous  fault- 
finding. The  point  of  view  is  changed.  The  son 
is  now  the  master,  and  as  the  possession  of 
means  appeals  to  his  cupidity  finds  in  facts  and 
circumstances  which  while  not  trivial  in  the 
ordinary  sense  are  yet  trivial  when  measured  as 
against  the  obligations  of  filial  duty,  an  excuse 
for  withholding  from  the  father  such  support  as 
his  great  age  and  increasing  infirmities  entitle 
him. to.  It  is  the  old  old  story,  the  pathos  of 
which  is  not  lessened  by  its  too  frequent  recur- 
rence. Such  is  this  case.  Complainant  was  at 
one  time  in  comfortable  circumstances.  He  lived 
at  Onandaga,  a  small  commuuity,  which  was  su'p- 
posed  to  have  a  prospect  for  a  better  future. 
His  investments  were  almost  exclusively  in  real 
estate,  consisting  of  a  small  hotel,  a  number  of 
small  houses  and  lots,  and  a  small  farm.  The 
expectations  of  the  village's  growth  were  not 
realized.  Ill  luck  seems  to  have  been  his  con- 
stant attendant  until  we  finii  him  in  18SKi  with 
real  property  assessed  at  $3,250  and  debts  ot 
$3,076.58.  He  also  owned  a  small  amount  of 
personal  property  the  value  of  which  is  stat- 
ed in  the  bill  at  $250.  The  proof  shows  the 
real  property  to  have  been  worth  much  more 
than  its  assessed  value;  but  it  is  beyond  ques- 
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t!oD  that  bts  affairs  were  fai  such  shajM  that 
careful  management  was  essential  to  the  preser- 
vation of  his  equities.  He  had  not  been  on  the 
best  of  terms  with  defendant;  but  in  this  stress, 
he  turned  to  him,  made  over  bis  entire  property 
In  consideration  for  defendant's  promise  to  pay 
of!  the  Incumbrances,  and  to  support  him  for 
life.  Defendant  has  managed  the  estate  frugal- 
ly, baa  paid  off  a  portion  of  the  incumbrances, 
but  in  doing  so,  has  provided  the  complainant 
with  no  such  support  as  was  contemplated. 
The  only  question  about  which  there  can  be  a 
doubt  in  the  case  relates  to  the  measure  of  re- 
lief to  be  accorded  to  the  complainant.  The 
circuit  Judge  granted  $100  in  gross,  $250  for 
expenses,  and  |60  a  month.  It  is  complained 
that  the  court  had  not  power  to  grant  a  so- 
licitor's fee  of  $250.  We  do  not  pause  to  dis- 
cuss tills  question  but  allow  the  item  at  $150 
as  we  think  the  testimony  shows  that  at  least 
that  sum  is  due  complainant  for  support  with- 
held from  him  since  1896.  So  also  of  the  sum  of 
$100,  allowance  in  gross.  Considering  the  meag- 
er estate  conveyed  to  defendant,  and  bis  own  cir- 
cuci  stances,  as  well  as  the  beforetime  manner 
of  life  of  complainant,  we  are  of  the  opinion 
that  the  allowance  for  support  is  larger  than 
the  fac^  justify.  We  fix  tne  amount  at  $380 
per  year,  payable  monthly.  There  should  be 
deducted  from  the  taxable  costs  any  portion 
thereof  paid  by  defendant  in  advance.  A  reason- 
able time  will  be  allowed  for  payment  of  the 
•urns  in  gross,  to  be  determined  on  settle- 
ment of  the  decree.  The  receivership  will  be 
continued.  No  costs  will  be  awarded  In  this 
court. 


JUNGCIiAUS  et  al.  r.  GREAT  NORTHERN 
RY.  OO.  (Supreme  Court  of  Minnesota.  Sept. 
14.  1906.)  Appeal  from  District  Court, 
Wright  County:  Arthur  H.  Giddings,  Judge. 
Action  by  Otto  P.  Jangclaus  and  Andrew  Klop- 
fleisch  against  the  Great  Northern  Railway 
Company.  Verdict  for  plaintiff,  and  from  an 
order  denying  judgment,  notwithstanding  the 
verdict,  or  a  new  trial,  defendant  appeals.  Af- 
firmed. Rome  G.  Brown  and  Charles  S.  Albert, 
for  appellant.  F.  El.  Latham  and  J.  C,  Tarboz, 
for  respondents. 

PER  CURIAM.  PlalnUfCs  and  respondents 
brought  an  action  against  defendant  and  ap- 
pellant to  recover  $1,648.66,  as  damages  for  its 
failure  as  a  common  carriw,  through  its  negli- 
gence, to  deliver  certain  goods  which  were  de- 
stroyed by  fire  In  defendant's  warehouse  at  the 
place  of  destination.  Defendant  set  up  three 
defenses,  in  substance  as  follows:  (1)  A  general 
denial.  (2)  That  the  shipments,  if  made,  were 
under  a  special  contract  providing  that  defend- 
ant should  not  be  liable  on  account  of  any  loss 
caused  by  fire  not  due  to  fault  or  negligence 
of  the  carrier,  and  that  defendant  bad  not  been 
at  fault  nor  negligent.  (3)  That  if  such  ship- 
ments were  made,  they  were  made  under  a  spe- 
cial contract  of  shipment,  wherein  it  was  also 
Srovided  that  upon  their  arrival  at  the  place  of 
estination  the  goods  shipped  should  be  re- 
moved from  defendant's  depot  within  24  hours, 
and  that  if  left  without  such  removal  within 
that  time  they  should  be  held  entirely  at  the 
risk  of  the  plaintiffs;  and  that  more  than  24 
hours  and  more  than  reasonable  time  after 
notice  of  arrival  had  elapsed  before  the  goods 
were  destroyed  by  a  fire,  in  no  wise  due  to  the 
defendant's  neprligence.  The  reply  put  the  mer- 
its in  issue.  There  was  a  verdict  for  plaintiffs 
in  the  full  amount.  From  an  order  denying 
defendant's  motion  for  judgment  notwithstand- 
ing the  verdict  or  a  new  trial  this  appeal  was 
taken.  The  evidence  and  the  stipulation  shows 
that  all  the  goods  had  been  safely  carried  to 
their  destination ;  that  plaintiffs  had  due  no- 
tics  of  their  arrival  and  an  opportunity  to  take 
them  away ;  that  they  remained  in  the  ware- 
house, some  for  24  hours  or  more,  more  for  sev- 


eral days,  and  that  to  suit  plsdntiff^^^ 
ience  they  had  not  been  taken   away   treat  &s 
warehouse.    The  trial   court   sabmitted   t*^ 
jury  the  (laestion  of  the  liability  of  tlie  de£eai- 
ant  solely  as  one  of  negligence.    Thia  -wwi  am- 
cededly  correct.    The  trial  court  also  ■ahmitaf 
to  the  jur^  the  question  whether  the   bailiaei 
was  gratuitous  or  for  hire.    This   the    defend- 
ant contends  was  error,  because  of  tbe  ahaeea 
of  any  evidence  tending  to  show  that  the  bc'4- 
ing  of  the  goods  was  anything  more  ttuui  a  mat- 
ter of  gratuitous  accommodation  for  tbe  plais- 
tiffs.    On    tbe  other   hand,    however,    phtrnrift 
insist  that  there  was  evidence  of  a  contract  be- 
tween them  and  the  station  agent  for  paym-^ 
of  storage  charges.    After  examination    of  tbr 
record    the   conclusion   has   tieen    reached    that 
it  presents  such  a  conflict  in  tesUmoiiT'  on  ttii 
point  that  the  court  properly  submitted  to  the 
jury   the   question   whether   the    baihueait    vat 
a  gratuitous  one  or  for  hire,  and  whether  *r 
not   defendant   was   liable    upon    the    facts    so 
found.    That    tbe   charge   may   have   contaiiKd 
som'e  verbal  inaccuracies  and  nnintentionaJ  mi*- 
^atementa  of  law,  is  not  a  matter  for   which 
the  defendant  can  now  be  heard    to  oompUis 
as   reversible    error.    Kolbe   t.    Boyle   (decided 
this  term)  108  N.  W.  847.     It  is   also  insisted 
that  the  trial  court  erred  in  allowing  the  jory 
to  base  their  verdict  on  a  guess  as  to  the  manser 
in  which  the  fire  originated.    It  was  neceasaiy 
for  the  jury  to  trace  the  fire  to  the  negliseav 
of  the  defendant  as  the  proximate  cause.   t4l 
it  was  not  necessary  for  them  to  determine  :!■; 
precise    way    in    which    the    fire    started.    The 
record   contains   sufficient    evidence    to   justify 
tbe  Jury  in  finding  that  the  fire  was  dne  to  thr 
negligence  of  the  defendant.    The  aaaignmenti 
of  error  also  present  the  question  ivhether  tbe 
court  erred  in  refusing  to  admit  evidence  as  ts 
incendiary  fires  claimed  to  have  been  set  at  tbe 
place  of  destination,  at  or  about  tbe  times  in- 
volved   in   this    controversy.    The    evidence   to 
offered  was  clearly  too  remote.    The   proTw«<J 
testimony   of   witnesses    that   the   only    thfoiT 
which  any  of  them  had  was  that  the  fire  wa 
incendiary  did  not  make  it  competent;  to  shov 
that  there  had  been  at  the  times  involved,  ser- 
eral  fires  in  the  neighborhood  apparently   Ike 
work   of  an   incendiary;   such   fires    wera   net 
connected  with  the  fire  here  in  issue.    The  otlMr 
assignments  of  error  are  without  merit.    Order 
affirmed. 


PIEPBR  y.  MACLAREN.  (Supreme  Court 
of  Minnesota.  July  27,  1906.)  Appeal  fton 
District  Court,  Ramsev  Countv ;  Orier  M.  Orr, 
Judge.  Action  by  William  F.  Pieper  against 
K.  D.  Maclaren.  Verdict  for  defenduit.  From 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals. Reversed.  R.  A.  Walsh,  for  appellant. 
Allen  &  Straight,  for  respondent. 

PER  CURIAM.  Since  this  case  was  argoed 
and  determined  by  the  trial  court,  the  decision 
in  Coffman  v.  London  &  N.  W.,  etc.  Ox  has 
been  filed,  108  N.  W.  840.  Under  that  decision, 
the  defendant  not  having  a  deed,  was  not  en- 
titled to  judgment  establishing  title.  The  ptain- 
tifTs  motion  for  a  new  trial  should  therefore 
have  been  granted.  Order  reversed,  and  a  new 
trial  granted. 


In  re  ROBBINS'  ESTATE.  FRYBERGgB 
V.  TURNER.  (Supreme  Court  of  Minnesota. 
July  20,  1906.)  Appeal  from  District  Goort. 
Hennepin  County ;  H.  D.  Dickinson.  Judge.  la 
tbe  Matter  of  the  Elstate  of  Jane  Robbina.  Ac- 
tion by  William  O.  Fryi>erger,  Administrator, 
against  Charles  A.  Turner.  Verdict  for  defend- 
ant. From  an  order  denying  a  new  trial,  plain- 
tiff appeals.  Affirmed.  Hicks,  Carleton  & 
Cross,  for  appellant  Julius  B.  Miner  and  W. 
M.  Babcock,  for  respondent. 
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PBB  CURIAM.  This'  case  waa  before  the 
urt  on  a  former  appeal  (M  Minn.  433,  103  N. 
''.  217).  where  the  facta  are  fully  stated. 
^Ule  additional  evidence  was  presented  on  the 
cond  trial,  it  is  not  substantiallr  or  materially 
Serent  from  what  it  waa  when  the  case  was 
tre  before,  and  a  majority  of  the  court  are  of 
>inion  that  the  decision  then  made  ahonld  be 
Ihered  to  and  for  the  reasons  stated  in  the 
rzner  opinion.  No  rcTeraible  errors  are  shown 
i  this  appeal.  The  trial  court  refused  to  find 
.eta  which  would  estop  Turner  from  impeach- 
ig  the  purchase  of  the  property  by  Fryberger 
r  amonnt  to  a  ratification  of  his  act  in  doing 
».  The  evidence  is  not  conclusive  in  favor 
.'  the  proposed  findings,  and  within  the  rule 
;>pUcable  to  such  cases,  the  action  of  the 
>urt  in  refusing  them  must  be  sustained, 
[ann  v.  Lamb,  83  Minn.  14,  85  N.  W.  827. 
he  court  was  not  requested  to  find  "one  way  or 
le  other"  upon  the  proposed  facts,  but  to  find 
lem  as  expressly  stated  in  the  motion  papers, 
ppellant  was  not  entitled  to  such  findings  ab- 
>lutely,  unless  the  evidence  was  conclusive  upon 
le  subject;  at  least,  the  refusal  of  the  court  to 
Qd  them  is  not  reversible  error,  the  evidence 
sing  conflicting.  Nor  was  there  error  in  the 
ction  of  the  court  fixing  the  amount  of  the 
impensation  of  appellant  and  his  attorney. 
'he  administrator's  account  was  before  the 
>urt  for  settlement,  and  his  compensation  and 
lat  of  his  attorney  were  matters  properly  be- 
>re  it  for  adjustment    Order  affirmed. 


STATE  ex  reL  WHITE  ▼.  KRAHMER. 
lounty  Auditor,  et  al.  (Supreme  Court  of 
linnesota.  July  13,  1906.)  Appeal  from  dls- 
rict  court,  Ramsey  County;  William  Louis 
kelly.  Judge.  Action  by  the  state  on  relation 
f  William  6.  White  for  a  writ  of  mandamus 
»  BSdward  O.  Krabmer,  County  Auditor  of  Ram- 
ey  county,  and  others.  From  an  order  denying 
he  writ,  plaintiff  appeals.  Affirmed.  William 
I.  White,  for  appellant.  O.  H.  O'Nell,  for  re- 
pondent  Conn^  Auditor.  Harry  Weiss  and 
Aarles  J.  BerryhiU,  for  respondent  Margaret 
'.  BerryhUl. 

PER  CURIAM.  In  proceedings  by  relator 
o  compel  a  county  auditor  to  issue  a  certificate 
if  redemption  from  tax  deeds  to  land,  a  third 
wrson,  tne  owner  of  the  tax  deeds,  appeared 
in  the  retam  day  at  a  special  term  of  the  oiar 
rict  court,  and  desired  leave  to  file  an  answer. 
Vhe  court  having  denied  the  auditor's  motion 
o  quash,  orally  Indicated  that  he  would  sign 
in  order  permitting  that  third  person  to  answer 
rithln  five  days.  Counsel  for  the  relator  not 
inderstanding  that  the  order  was  to  require 
ts  service  on  the  third  person,  presented  on 
:he  afternoon  of  the  return  daya  formal  order 
ivithout  tJiat  requirement.  This  the  court 
ligued.  The  court  Intended,  as  clearly  appears 
from  Its  minutes  duly  certified  here,  that  the 
jiird  party  should  have  five  days'  time  from  the 
:ime  of  service  of  that  order  within  which  to 
inswer.  No  answer  having  been  served  or 
Ued  by  the  third  party  within  the  time  specified 
In  the  order,  ths  court  at  a  subsequent  hearing. 


granted  the  application  of  the  relator  for  a  writ 
of  mandamus,  required  its  service  upon  the 
auditor  and  the  third  person.  Upon  a  subse- 
quent order  to  show  cause,  the  same  judge  who 
had  signed  the  formal  order  without  notics  of 
motion  or  verified  petition  or  statement  by  or 
on  behalf  of  the  third  person,  directed  relator 
to  show  cause  whv  its  former  orders  riionld  not 
be  set  aside.  After  hearing  the  parties,  the 
court  directed  that  its  previous  orders  be  vacated 
and  set  aside.  The  matter  thus  presented  is 
purely  one  of  practice.  The  attention  of  the 
trial  court  having  been  directed  to  the  fact 
that  the  order  which  he  signed  did  not  coin- 
cide with  the  order  he  intended,  vacated  that 
order  and  a  subsequent  order  based  upon  it. 
The  practice  which  he  pursued  was  within  his 
own  powers,  and  shows  no  abuse  of  discre- 
tion. Misunderstandings,  in  absolute  good  faith, 
of  informal  proceedings  at  special  term,  such 
as  this  record  shows,  readily  and  frequently 
occur.  The  trial  court  of  its  own  motion  may, 
and  should,  correct  any  consequent  errors. 
Counsel  for  the  relator  was  given  by  the  trial 
court  an  opportunity  to  be  neard  before  the 
court  reached  its  conclusion  as  to  the  proper 
method  of  correcting  the  mistake.  This  record 
does  not  present  for  our  determinfition  the 
question  whetiier  the  third  person  had  such 
an  interest  in  the  proceedings  as  justified  the 
rulings  of  the  district  court,  because,  as  the 
relator  insists,  the  record  conclusively  shows 
that  the  right  of  redemption  from  the  tax  deeds 
has  not  expired.  That  is  not  the  question  upon 
which  the  trial  court  passed.  It  was  to  enable 
such  third  person  to  appear  In  the  mandamus 
proceeding,  ofiFer  proof  and  be  heard  in  support 
of  what  right  she  had  that  the  trial  court  per- 
mitted her  to  answer.  It  would  be  entirely 
improper  for  us  to  express  any  opinion  what- 
ever whether  the  tax  deeds  were  redeemable 
or  not  until  their  owner  has  had  the  oppor- 
tunity to  be  heard  in  a  trial  court  and  until 
an  appeal  has  been  taken  from  that  court. 
Objection  is  also  made  that  the  order  appealed 
from  is  much  too  broad  and  sweeping  in  its 
terms  and  operated  In  legal  effect  to  dismiss 
the  entire  proceedings  and  left  the  relator 
remediless.  That  construction  of  the  order  is 
not  proper.  It  would  seem  that  all  that  the  trial 
court  has  done  is  to  restore  the  case  to  the 
position  in  which  it  was  before  the  error  arose. 
The  relator  still  has  free  access  to  the  courts ; 
he  has  encountered  a  check  but  not  a  final  bar 
in  his  pursuit  of  the  remedy  to  which  he  is 
entitled  upon  hi*  proof.      Order  affirmed. 


STATE  ex  rel.  SPENCER  LENS  CO.  ▼. 
SEARLB,  Auditor  Public  Accounts.  (Supreme 
Court  of  Nebraska.  Sept.  21,  1006.)  Applica- 
tion by  the  state  on  the  relation  of  the  Spencer 
Lens  Company  for  a  writ  of  mandamus  to 
Edwin  M.  Searle,  Jr.,  Auditor  Public  Accounts. 
Demurrer  overruled,  and  writ  allowed.  Oark 
&  Allen  and  Roscoe  Pound,  for  relator.  Nor- 
ris  Brown,  Atty.  Qen.,  and  W.  T.  Thompson, 
Deputy  Atty.   Gen.,   for   respondent 

PER  CURIAM.  Demurrer  overruled.  Writ 
allowed.    Opinion  to  be  filed  later. 
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ABANDONMENT. 

Ooncluaiveness  of  adjudication  canceling  home- 
stead entry  for  abandonment,  see  "Judgment," 
§  ». 

Of  contract  for  sale  of  land,  see  "Vendor  and 
Purchaser,"  t  3. 

Of  public  lands,  see  "Public  Lands."  (  2. 

ABATEMENT  AND   REVIVAL 

Blection  of  remedy,  see  "Election  of  Remedies." 

Judgment  as  bar  to  another  action,  see  "Jndg- 
ment,"  {  & 

Revival  of  judgment,  see  "Judgment,"  i  10. 

Right  of  action  by  or  against  personal  repre- 
sentative, see  Executors  and  Administra- 
tors," {  4. 

Substitution  of  parties,  see  "Parties,"  (  1. 

Sa8i>ension  of  proceedings  in  chancery  pend- 
ing action  at  law,  see  'Courts,"  {  3. 

{    1.    Destli  of  party  and  vevlTal  of  ••• 
tioa. 

*Dnder  Rev.  Code  Civ.  Proc.  {  91,  an  action 
for  the  cancellation  of  a  deed  held  properly 
continned  on  plaintiff's  death  by  his  executor.— 
Subera  v.  Jones  (S.  D.)  26. 

ABDUCTION. 

See  "Seduction." 

(    1.    OSenaas    and  responalbiUty  there, 
for. 

*An  indictment  under  Oen.  St  1894,  i  6529, 
charging  defendant  with  taking,  for  the  pur- 
pose of  marriage,  a  child  15  years  old  from 
the  custody  of  its  parents,  held  not  invalid 
as  inapplicable  to  females  who  have  the  right 
to  marry  when  they  attain  the  age  of  15  years, 
under  section  4769. — State  v.  Sager  (Minn.) 
812. 

(   2.    Proseovtloii  and  pnnlalunent. 

•An  indictment  under  Gen.  St.  1894,  (  6529, 
held  not  invalid  for  failing  to  show  that  her 
parents  had  legal  charge  of  her  person. — State 
V.  Sager  (Minn.)  812. 

•An  indictment  under  Gen.  St.  1894.  i  6529, 
held  not  insufficient  for  failing  to  charge 
defendant's  intent  that  the  child  should  be 
married  before  arriving  at  the  age  of  16  years. 
—State  V.  Sager  (Minn.)  812. 

•An  Indictment  charging  the  abduction  of  a 
child  from  the  custody  of  its  parents  without 
their  consent  for  the  purposes  of  marriage  is 
not  insufficient  as  not  showing  to  whom  it  was 
intended  the  child  should  be  married. — State 
r.  Sager  (Minn.)  812. 

ABORTION. 

•A  criminal  indictment  for  abortion  held 
sufficient— State  v.  BIy  (Minn.)  833. 

Evidence  held  sufficient  to  support  a  verdict  of 
guilty  of  abortion,  though  it  does  not  appear 
in  what  manner  the  crime  was  committed. — 
State  V.  BIy  (Minn.)  833. 


ABSENCE 

Presumption  of  death  from  absence,  see 
"Death,"  i  1. 

ABSTRACTS. 

Of  record  on  appeal  or  writ  of  error,  see 
"Appeal  and  Error,"  (  7. 

ABUTTING  OWNERS. 

Assessments  for  exi>en8e8  of  public  improve- 
ments, see  "Municipal  Corporations,"  S  5. 

Compensation  for  taking  of  or  injury  to  lands  or 
easements  for  public  use,  see  "Eminent  Do- 
main," H  2,  8. 

Rights  in  streets  in  cities,  see  "Municipal  Cor- 
porations," t  7. 

ACCEPTANCE. 

Of  goods  sold  in  general,  see  "Sales,"  |  4. 
Of  option  for  sale  of  land,  see  "Vendor  and 
Purchaser,"   {  1. 

ACCESSION. 

Bight  of  riparian  owners  to  accretions,  see 
'^Navigable  Waters,"  {  1. 

ACCIDENT. 

Accident  Insurance,  see  "Insurance,"  H  10,  11. 

ACCORD  AND  SATISFACTION. 

See  "Compromise  and  Settlement";  "Payment." 

*The  acceptance  of  a  check  by  an  employ^ 
under  contract  for  a  specified  period  held  not 
a  settlement  of  his  claim  under  the  contract — 
Detlafl  V.  Ideal  Mfg.  Co.  (Mich.)  76. 

A  refnoal  to  set  aside  a  verdict  for  plaintiff, 
where  defendant  pleaded  accord  and  satisfaction, 
held  proper,  inasmuch  as  the  jury  was  jus- 
tified in  finding  an  accord  and  satisfaction  of 
the  whole  transaction. — Balch  v.  Qrove  (Minn.) 
807. 

ACCOUNT. 

Assignment  of,  see  "Assignments,"  (  1. 

Copies    of    accounts    alleged    or    annexed 
pleading,  see  "Pleading,     8  4. 

Laches  in  sning  for  accounting,  see  "Equity," 
8  2. 

Right  to  interest  on,  see  "Interest,"  8  1. 

Scope  and  extent  of  review  on  appeal,  see  "Ap- 
peal  and  Error,"  8  10. 

Accoi(n(tni7  Ity  particular  clataei  of  perton$. 

See  "Executors  and  Administrators,"  8  5. 

Assignee  for  benefit  of  creditors,  see  "Assign- 
menU  for  Benefit  of  Creditors."  g  3. 

Mortgagee,  see   "Mortgages,"  8  7. 

Municipal  officers,  see  "Municipal  Corpora- 
tions.'' 8  8. 

Partners,  see  "Partnership,"  88  2,  4. 

Stockholders,  see  "Corporations,"  8  4. 
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Aeeountinff  incidental  to  particular  actions  or 
proeeedingi. 

To  redeem  from  mortgage,  aee  "Hortgagea,"  i  7. 

{    1.    Prooeadlasa  and  rellaf. 

A  bill  in  equity  alleging  fraud  and  miscon- 
duct and  aeeking  an  accounting  aa  to  com- 
plainant's rights  in  the  assets  of  a  certain  cor- 
poration held  to  state  a  cause  for  equitable 
reliet— Phillips  v.  Jacobs  (Mich.)  899. 

ACCOUNT,  ACTION  ON. 

Copies  of  accounts  alleged  or  annexed  in  plead- 
ing, see  "Pleading,"  I  4. 

ACCRETION. 

Right  of  riparian  owners  to,  •••  '^•▼igaUe 
Waters,"  fl. 

ACCRUAL 

Of  right  of  action,  see  "Limitation  of  Actions," 
12. 

ACKNOWLEDGMENT. 

Of  contract  of  submlssloD  to  arbitration,  see 
"Arbitration  and  Award,"  8  1. 

Of  indebtedness  barred  by  limitation,  see  "Lim- 
itation of  Actions,"  t  8. 

Of  paternity  of  illegitimate  child,  see  "Bas- 
tafds,"  I  i. 

Operation  and  effect  of  admissions  as  eridenoe, 
see  "Evidence,"  S  6- 

Operation  and  effect  of  admissions  as  ground 
of  estoppel,  see  "Estoppel,"  {  2. 

%  1.   Tkkias  and  eortlflcate. 

•Under  Rev.  Codes  1899.  I  3584  (Rey.  Codes 
1905,  {  S022),  keld  essential  that  acknowledg- 
ment by  a  corporation  show  that  the  officer 
assuming  to  act  for  it  in  executing  the  instru- 
ment a&nowledged  that  the  corporation  ex- 
ecuted it — Oessner  y.  Minneapolis,  Bt  P.  Sl 
8.  S.  M.  Ry.  Co.  (N.  D.)  788. 

ACTION. 

Abatement,  see  "Abatement  and  Reyiyal." 
Accrual,  see  "Limitation  of  Actions/'  {  2. 
Bar  by  former  adjudication,  see  "Judgment," 

<8. 
Election  of  remedy,  see  "Election  of  Remedies." 
Jurisdiction  of  conrts,  see  "Courts." 
Laches,  see  "Equity,"  {  2. 
Limitation  by  statutes,  see  "Limitation  of  Ac- 
tions." 
Malicious  actions,  see  "Malicious  Prosecution." 
Pendency  of  action,  see  "Lis  Pendens." 
Set-Off,  see  "Set-Ofl  and  Counterclaim." 

Acttont  'between  partiet  in  particular  relatione. 
See   "liandlord   and   Tenant,"    8   2;    "Master 

and    Seryant,"    8    6;     "Partnership,"    8   4; 

"Principal  and  Surety,"  8  2. 

Aotione  hti  or  affaintt  partioular  clatiee  of 

partiet. 
See  "Brokers,"  88  1,  S;  "Carriers,"  88  1-^; 
"Corporations,"  H  6,  8 ;  "Counties,"  88  4,  « ; 
"Executors  and  Administrators,"  8  4;  '^'Guar- 
dian and  Ward,"  «  1;  "Husband  and  Wife," 
«  2;    "Innkeepers'";    "Master  and  Servant," 


I 


7;    "Municipal  Corporations,"  8  8;    "Par- 
t  and  ChUd^';    "Railroads,"  8  4. 


ent 
Foreign  insurance  companies,  see  "Insurance," 

Receiver  of  Insolvent  bank,   see  "Banks  and 

Banking,"  8  2. 
Stockholders,  see  "Corporations,"  88  4,  B. 
Taxpayers,  see  "Municipal  Corporations,"  8  9. 


Particular  oameet  or  grounds  of  meKon. 

See  "Assault  and  Battery,"  8  1;  "Bills  esi 
Notes,"  88  1.  4 J  "Deali,''  f  2 ;  -Fraud."  | 
2;  "Insurance,"^  88  11.  12;  "Liltel  and  Kin- 
der," 8  2;  "Malicious  PitwecntioD.''  8  ::: 
"Money  Paid":  "Money  Receiyed" ;  "Xes:- 
gence,''8  3;  ''Seduction."  8  1;  rTkiatJ^L* 
8  13:  "Trover  and  Conversion.'^  f  1;  "Waa 
and  Labor." 

Alienation  of  affections,  see  "Hnaband  msi 
Wife,"  8  8. 

Breach  of  contract,  see  "Contracta,"  8  5; 
"Sales."  88  7,  8. 

Breach  of  contract  for  sale  of  homestead,  as 
"Homestead,"  8  1- 

Breach  of  promise  of  marriage,  see  "Bveadi  of 
Marriage  Promise." 

Breach  of  warranty,  see  "Sales,"  i  8l 

Civil  damajrea  for  sale  of  liquors,  see  "Intox- 
icating Liquors,"  8  5. 

Comi>ensation   of   broker,  see   "Broketa,"  8  3. 

Debt  discharged  in  bankruptcy,  aee  "Baat- 
ruptcy,"  8  1. 

Failure  of  lessor  to  give  possession  of  leased 
premises,  see  "Landlord  and  Tenant,"  i  2L 

Flowage,  see  "Waters  and  Water  Conrsea."  S  3. 

Injuries  to  live  stock,  see  "Carriers,"  |  2. 

Injury  to  animals  on  or  near  railroad,  see  "Rail- 
roads," 8  4. 

Note  for  insurance  premiums,  aee  "Inanranet' 
8  6. 

Overcharge  by  carrier,  see  "Carriera,"  i  L 

Personal  injuries,  see  "Carriers,"  8  31  "Higk- 
ways,"  {  8;  "Innkeepers";  "Lan^ord  aid 
Tenant,'^  8  2;  "Master  and  Servant."  8  6: 
"Municipal  Corporations,"  8  8;  "Bailroads," 
8  4. 

Price  of  goods,  see  "Sales,"  8  7. 

Recovery  of  deoosit  in  bank,  see  "Banks  acj 
Banking,"  8  2. 

Recovery  of  price  paid  for  land,  see  "Tec'i.'r 
and  Purchaser,"  8  7. 

Recovery  of  tax  paid,  see  "Taxation,"  f  12. 

Recovery  of  tax  paid  to  county,  see  "Coun- 
ties," 8  4. 

Refusal  to  receive  or  transport  goods,  aee  "Car- 
riers," 8  L 

Services,  see  "Work  and  Labor." 

Taking  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "Ehninmt  Do- 
main," 8  3. 

Unlawful  assignment,  see  "Assignments,"  8  ~ 

Wrongful  attachment,  see  "Attachment,"  8  2. 

Wrongful  protest,  see  "Bills  and  Notes,"  {  2. 

Particular  forme  of  action. 
See   "Ejectment";    "Replevin";    "Trover  and 
Conversion." 

Particular   forme   of  epecial    relief. 

See  "Account";  "Divorce";  "Injunction": 
"Quieting    Title";     "Specific    Performan<-e." 

Admeasurement  or  assignment  of  dower,  si« 
"Dower,"  8  3. 

Alimony,  see  "Divorce,"  8  4. 

Cancellation  of  written  instrument,  see  "Csn- 
cellation  of  Instrumenti." 

Determination  of  adverse  claims  to  real  prop- 
erty, see  "Quieting  Title." 

Determination  of  ririita  as  to  surface  wat^ns, 
aee  "Waters  and  Water  Courses,"  8  1- 

Enforcement  of  thresher's  lien,  see  "Agricul- 
ture." 

Enforcement  of  vendor's  lien,  see  "Vendor  and 
Purchaser,"  8  6.  , 

Enforcement  or  foreclosure  of  lien,   see   "Me-         i 
cbanics'  Liens,"  8  3.  ' 

Establishment  of  boundaries,  see  "Boundaries," 
§  2. 

Establishment  of  wUl,  see  "Wills,"  8  3. 

Foreclosure  of  mortgage,  see  "Mortgages^"  8  6; 
"Railroads,"  8  8. 
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it«  formation  of  written  instmment,  see  '^ef- 
OTxaation  of  Instruments." 

Jetting  aside  fraudulent  conveyance,  see  "Fraud- 
ulent ConTeyances,"  i  2. 

Trial  of  tax  title,  see  "Taxation,"  i  16. 

Particular  proeeedingt  in  aetiotu. 

See  "Appearance":  "Costs";  "Damages"; 
"Depositions";  'Dismissal  and  Nonsuit"; 
••Evidence"  :  "Execution" ;  "Judgment" ; 
••Judicial  Sales";  "Jury'l;  "Limitation  ot 
Actions";  "Parties";  "Pleading";  "Pro- 
cess";   "Trial";    "Venue." 

Bill   of  particulars,  see  "Pleading,"  {  4. 

^Default,  see  "Judgment,"  {  S. 

>ronauit,  see  "Trial,"  f  S. 

Notice  of  action,  see    ProcesSj"  {  1. 

Revival,  see  "Abatement  and  Revival/'  |  1. 

Revival  of  judgment,  see  "Judgment,     {  10. 

Verdict,  see  ''ftial,"  i  6, 

Particular  remediei  in  or  inoiient  to  action*. 
See  "Arrest,"  {  1;    "Attachment";    "Garnish- 
ment" ;    "Injunction" ;    "Receivers." 
Notice  of  pendency  of- action,  see  "Lis  Pendens." 
Stay  of  proceedings,  see  "Appeal  and  Error," 
$  6. 

Proceeding!  in  exercite  of  ipeoial  or  limited 

juritdictiont. 

Courts  of  limited  Inrisdiction  in  general,  see 

"Courts,"  8  2. 
Oriminal  prosecutions,   see  "Criminal  Law." 
Suits  in  equity,  see  "Equity." 
Suits  in  Justices'  courts,  see  "Justices  of  the 

Peace,"  {  2. 

Review  of  proceeding!. 
See  "Appeal  and  Error";   "Certiorari";   "Equi- 
ty,"  I   7;    "Judgment,"    8    7;    "Justices   of 
the  Peace,"  8  8 ;  ^New  Trial." 

ADEQUATE  REMEDY  AT  LAW. 

Eifect  on  Jurisdiction  of  equity,  see  "Equity," 
1 1;  "Injunction,"  8  1. 

ADJOINING  LANDOWNERS. 

See  "Boundaries." 

ADJUDICATION. 

Operation   and  eifect  ot  former   adjudication, 
see  "Judgment,"  88  8,  9. 

ADMEASUREMENT. 

Of  dower,  see  "Dower,"  8  8. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators." 
Of  trust  property,  see  "Trusts,"  8  2. 

ADMISSIONS. 

As  evidence  In  civil  actions,  see  "ETldence."  8  5. 
As  evidence  in  criminal  prosecutions,  see  ''Orim- 
inal Uw,"  8  8. 

ADULTERY. 

Ground  for  divorce,  see  "Divorce,"  8  2, 
Requisites   and   sufficiency  of  instructions,  see 
"Criminal  Law,"  8  6. 

*A  wife's  agency  in  the  prosecution  of  her 
husband  for  adultery  is  sumcientlv  establish- 


ed when  proved  by  a  preponderance  of  the 
evidence. — -State  v.  Athey   (Iowa)  224. 

Instructions  on  a  trial  for  adultery  held  prop- 
erly refused. — State  v.  Athey   (Iowa)   224. 

A  wife's  agency  In  the  prosecution  of  her 
husband  for  adultery  held  shown. — State  T. 
Athey  (Iowa)  224. 

AD  VALOREM. 

Assessment  of  tax,  see  "Taxation,"  8  7. 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Title." 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 

Acquisition  of  rights,  see  "Waters  and  Water 

Courses,"  8  2. 
Between  co-tenants,  see  'Tenancy  in  Common," 

81. 
Of  lands  of  husband  as  bar  to  dower  of  wife, 

see  "Dower,"  8  2. 
Under  grant  of  public  lands,  see  "Public  Lands," 

Under  void   foreclosure,  see  "Mortgages,"  8  2. 

8    1.    Nature  and  reanlaltes. 

A  grantee  in  a  deed  held  to  have  acquired 
title  by  adverse  possession. — McCarthy  v.  Col- 
ton  (Iowa)  217. 

*Title  by  adverse  possession  alone  cannot  be 
acquired  against  the  public,  thoueh  it  may  be 
estopped  by  .its  conduct. — Bigelow  v.  Ritter 
(Iowa)   218. 

Under  Revision,  8  820,  owners  of  land  held 
chargeable  with  notice  of  the  width  of  an  ad- 
jacent' road,  so  as  not  to  be  entitled  to  claim 
by  adverse  possession  a  portion  of  the  road 
fenced  In  by  them. — Bigelow  y.  Bitter  (Iowa) 
21o. 

Where  a  grantor  retained  a  life  estate  in  cer- 
tain land,  his  continued  possession  and  the 
making  of  improvements  thereon  after  his 
marriage  to  plaintiff  did  not  establish  adverse 
possession  or  a  trust  for  plaintiffs  benefit— 
Beechley  v.  Beechley  (Iowa)  762. 

*There  can  be  no  adverse  possession  of  the 
beds  and  banks  of  navigable  rivers,  the  title 
to  which  is  held  by  the  state  for  the  benefit 
of  the  public. — Board  of  Park  Ck>m'rs  v.  Tay- 
lor (Iowa)  927;  Same  v.  Kimball,  Id.;  Same 
V.  Rubinson,  Id. 

*A  vendee  of  standing  timber  in  possession  of 
premises  held  precluded  from  acquiring  a  title 
hostile  to  that  of  his  vendor.— Patreskl  v.  Minz- 
gohr  (Mich.)  77. 

•  *A  commissioner's  deed  in  pArtition  held  color 
of  title  to  the  whole  of  the  land  in  controversy 
under  which  defendant  acquired  title  by  ad- 
verse possession. — Lang  v.  Osceola  Consol.  Min. 
Co.    (Mich.)    678. 

*Where  a  tenant  in  common  conveys  the 
whole  estate  in  fee  with  covenants  of  seisin 
and  warranty,  and  his  grantee  enters  and  holds 
exclusive  possession,  the  entry  and  holding  are 
adverse  to  thb  co-tenant— Wiese  v.  Union  Pac. 
Ry.  Co.  (Neb.)  176 ;  Wrich  v.  Same  (Neb.)  17a 

*A  par^  in  possession  of  land  as  owner  can 
protect  that  possession  by  the  purchase  of 
any  outstanding  claim,  and  such  purchase  does 
not  break  the  possession. — Wiese  v.  Union  Pac. 
Ry.  Co.  (Neb.)  175;   Wrich  v.  Same  (Neb.)  178. 

'Where  the  successive  adverse  occupants  hold 
in  privity  with  each  other,  Umitationa  may  b« 


■Point  aaaotated.    See  syllabna. 
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com{>uted  by  the  laat  occupant  from  the  date 
when  the  caiue  of  action  accrued  at^inat  the 
flnt  advene  poweMor.— Nash  t.  Northwest 
ImbA  Co.  (N.  D.)  792. 

I  S.   Opeamtlea  and  eCaet. 

*Where  adverse  possession  has  continued  for 
a  snfficieot  length  of  time,  it  devests  the  former 
owner's  title  and  vests  it  in  the  adverse  oc- 
cwant. — Nash  v.  Northwest  Land  Co.  (N.  D.) 

A  title  acquired  by  adverse  possession  is  a 
perfect  legal  title  which  may  be  proved  under 
a  complaint  alleging  the  fee-simple  title,  as 
prescribed  by  the  statute  relating  to  actions 
to  quiet  title.— Nash  v.  Northwest  Land  C!o.  (N. 
D.)  702. 

8   3«  Fleadlac,    erldanea,    trial,   and   re- 
view. 

An  instruction  as  to  title  by  adverse  posses- 
sion held  not  prejudicial  to  defendant. — Taylor 
r.  Hover  (Neb.)  149. 

AFFIDAVITS. 

See  "Depositions." 

For  arrest,  see  "Arrest,"  (  1. 

To  vacate  judgment,  see  "Judgment,"  I  8. 

AGENCY. 

See  "Principal  and  Agent" 

AGREEMENT. 

See  "Contracts." 

AGRICULTURE. 

Where  grain  on  which  a  thresher's  lien  is 
claimed,  under  Civ.  Code,  c.  83  (Bev.  Codes 
1809,  H  4823-4825),  was  grown  in  two  coun- 
ties, the  lien  statement  should  be  executed  in 
duplicate  and  filed  in  both  counties.— Gorthy 
V.  JarvU  (N.  D.)  30. 

Where  plaintiff  acquired  a  thresher's  lien  on 
part  only  of  a  large  quantity  of  difEerent 
kinds  of  grain,  the  complaint  must  show  the 
kind  and  quantity  of  grain  on  which  the  lien 
exists.— Gorthy  v.  Jarvis   (N.  D.)   39. 

ALIENATION. 

Of  affections,  see  "Husband  and  Wife,"  {  3. 


ALIENS. 


See  "Indians." 


ALIMONY. 

See  "Divorce,"  {  4, 

ALLOTMENT. 

To  Indians,  see   "Indians." 

ALTERATION. 

Of  geographical  or  political  divisions,  see  "Goan- 
tirs,''^J  1;   "Municipal  Corporations,"  1 1. 

ALTERATION  OF  INSTRUMENTS. 

Set)    "Reformation    of   Instruments." 
Kffoct  of  oral   alteration  of  written   contract, 
see  "Contracts,"  {  3. 


AMENDMENT. 

Constmction   of   amended   ctatnte,    aee   "Soc- 

ntes,"{4. 
Title  of  amending  act,  see  "Statnte^"  {  Z 

/■  partieuUr  remediei  or  tpeoial  furitdictiov 
See  "Parties"  S  1. 

Of  portionter  oete,  tiwtn»in«>>ts,  or  procteUffi 
See  "Indictment  and  Informatioii,'*  i  2;  Vad: 

ment,"  S  6. 
Abstract  of  record,   see  "Appeal    and   Emr' 

I  7. 
By-laws  of  beneficial  association,  see  "Ben^o. 

Associations." 
By-laws  of  corporation,  see  "Corporatiofli^'  f '. 
Findings  of  court,  see  "Trial,"  i  7. 
Order  vacating  default  judgment,   aae  "Jaci- 

ment."  {  3. 

ANIMALS. 

Carriage  of  live  8to<±,  see  "Carriers."  {  2. 
Exemption   of   domestic    animals    from  eiini- 

tion,  see  "Exemptions,"  {  I. 
Injuries  from  operation  of  railroads,  see  "Bsi- 

roads,"  t  4. 

An  agreement  tliat  one  should  liaTe  a  li' 
interest  in  a  colt  on  paying  for  the  eernyi 
of  the  stallion  held  ^id  and  enforceable  ajaj>- 
a  buyer  of  the  mare  with  knowledge  of  > 
agreement.— Dorris  v.  Rice  (Mich.)   700. 

*Oen.  St  1804,  (  6882  (Be-v.  liaws  1S<&  i 
2786),  does  not  change  the  common-law  ix' 
that,  where  several  dogs  kill  sheep  and  do  cite' 
damage  jointly,  the  owner  of  each  doc  >■  li*^ 
only  for  the  damage  done  by  his  doc. — ^Kskit 
v.   Wright   (Minn.)  86S. 


ANNEXATION. 

Of  territory  to  municipal  corporation,  i 
nicipal  (Corporations,"  |  1. 


"M»- 


ANNULMENT. 

Of  marriage,  see  "Marriage." 

ANTENUPTIAL  CONTRACTS. 

See  "Husband  and  Wife,"  SS  1.  2. 

APPEAL  AND  ERROR. 

See  "Certiorari" ;   "  New  TriaL" 
Costs,  see  "Cotta,"  U  6>  6. 
Bight  to  pursue  other  remedy  after  appeal,  m* 
'^Election  of  Bemedies." 

Bevieio  is  special  frooeedinga. 
See  "Habeas  Corpus,"  S  1. 
Election  contest  see  "Elections,"  f  3. 
Probate  proceedings,  see  "Wills,"  S   3^ 
Proceedings  to  procure  Uqnor  license,  see  "Is- 

tozicaflng  Liquors,"  i  2. 
Taxation  of  costs,  see  '^Coets,"  f  1. 
To  detadi   territory   from    municipal   corpora- 

tion,  see  "Municipal  CorporationB,"  i  1. 

Reviev  of  criminol  proseostioae. 
See  "Criminal  Law,"  |  7. 

{    1.    Xatare  aad  form  of  remedy. 

The  question  as  to  the  sufficiency  of  ttrnft 
of  process  on  a  fraternal  beneficiary  assodi- 
tion  held  reviewable  on  writ  of  oror  (Com^ 
Laws,  H  7740,  10,444,  10,445,  and  Pnb.  Am 
1901,  p.  355,  No.  226).— Monger  t.  New  En 
Ass'n  (Mich.)  1111. 
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*'Wliere  a  decision  appointing  drainai^  com- 
■ssionera  waa  made  before  Laws  1005,  p.  687, 
43.9,  went  into  effect,  such  act  had  no  appli- 
.tion  to  the  appealability  of  the  order,  entered 
''e  daya  after  tne  act  took  effect. — In  re  Hori- 
»n    Drainage  Dist.  (Wis.)  108. 

2.      SeeisloBB  v*vl*wabl«. 

*!^^o  appeal  lies  from  an  order  modifying  a 
c^lizninary  injunction,  nor  from  an  order  re- 
isinK  to  set  such  order  aside. — Simmons  v. 
^oard  of  Suiwrrisors  of  Alcona  (Jonnty  (Mich.) 
S2  ;     Magafaay  v.  Same,  Id. 

•Under  Rev.  St.  1898,  H  137»-ll-137e-18, 
s  amended  by  Ijaws  1001,  p.  46,  c.  48,  an  order 
ppointing  commissioners  in  proceeaings  to  ea- 
ablish  a  public  drain  held  not  a  fnal  order 

ffecting  a  substantial  right,  within  section 
iOtiO,  subd.  2,  and  not  appealable. — In  re  Hori- 
zon   Drainage  Dist  (Wis.)  108. 

iVn  order  refusing  to  confirm  the  report  of 
Irainage  commissioners,  under  Rev.  St.  18^ 
IS  13'i&-18,  as  amended  by  Laws  1001,  p.  47, 
:.  43,  {  2,  held  a  final  order  affecting  a  snbstan- 
tia.1  right  made  in  a  special  proceeding,  and 
>.I>pealable  under  section  3069,  subd.  2. — In  re 
Dancy  Drainage  Dist.  (Wis.)  202;  Knoller  v. 
Dobrath.   Id. 

S     3.     BiKht  of  MTlaw. 

*Where  the  only  parties  affected  by  the  al- 
leged errors  in  a  decree  ai«  satisflea,  others 
cannot  complain. — Nealon  v.  McOargill  (Neb.) 
"170. 

S  4.  Pr«««ntetlon  mmA  ves«vT»tl«n  In 
lower  eovrt  of  Kroands  of  re- 
view. 

*0n  an  issue  involving  the  right  to  accre- 
tions, defendants,  having  conceded  at  the  trial 
that  the  river  at  the  point  in  question  was 
navigable,  held  estopped  to  contend  the  con- 
trary on  appeal.— Board  of  Park  Com'rs  v. 
Taylor  (Iowa)  927;  Same  v.  Kimball,  Id.; 
Same  ▼.  Rnbinson,  Id. 

A  certain  objection  to  an  order  modifying 
a  prior  order  held  without  merit.— Hews  v. 
Hews  (Mich.)  604. 

After  a  suit  in  equity  has  l>een  heard  upon 
the  merits,  and  without  objection  that  the  ac- 
tion should  have  been  at  law,  that  objection 
cannot  be  raised  on  appeal. — Lawrence  v.  Kirby 
(Mich.)  770. 

The  question  of  variance  between  the  declara- 
tion and  the  proof,  held  not  reviewable  in  the 
Supreme  Court  in  view  of  the  record. — Moerman 
V.  Clark-Rntka-Weaver  Co.  (Mich.)  088. 

In  an  action  by  a  servant  for  wrongful  dis- 
chnrge,  defendant  held  not  entitled  to  complain 
of  the  submission  of  a  certain  item  claimed 
by  plaintiff. — Proctor  v.  Hobart  M.  Cable  Co. 
(Mich.)  902. 

•The  admission  of  evidence  to  which  no  ex- 
ception is  found  in  the  record,  will  not  be  re- 
viewed.—Harrison  Oranlte  Co.  v.  Pennsylvania 
R.  Co.  (Mich.)  1081. 

Where  receiver  of  an  insolvent  corporation 
filed  a  claim  in  the  probate  court  against  the 
estate  of  a  deceased  stockholder  for  an  assess- 
ment levied,  held,  that  an  objection  by  the  ex- 
ecutor to  the  claim  on  the  ground  that  the 
receiver  failed  to  introduce  any  evidence  to 
prove  the  assessable  character  of  the  stock 
was  without  merit. — Neff  v.  Lamm  (Minn.)  849. 

*Under  Rev.  Code  Civ.  Proc.  t  257,  excep- 
tions taken  after  entry  of  final  judgment  held 
not  to  be  considered  on  appeal. — Mossteiler  v. 
Holbom  (S.  D.)  13. 

*The  suSSciency  of  the  evidence  to  sustain 
a  finding  cannot  be  reviewed  in  the  attsence 


of  an  appeal  from  an  order  denying  a  new 
trial.— Snbera  v.  Jones    (S.   D.)    26. 

'Failure  to  demur  to  a  complaint  for  the  en- 
forcement of  a  lien,  or  to  object  to  the  introduc- 
tion of  evidence,  held  to  preclude  objection  on 
the  ground  that  the  allegations  of  ownersliip 
were  in  the  alternative. — Burgi  v.  Rudgers  (S. 
D.)  253.  «  "«        X 

*A  general  objection  to  evidence  will  not  be 
reviewed,  unless  it  clearly  appears  that  the 
objection  could  not  have  been  obviated,  liad 
the  same  been  specifically  pointed  out. — ^Mc- 
Cabe  V.  Desnoyers  (S.  D.)  341. 

*No  question  not  presented  and  ruled  on  in 
the  trial  court  can  oe  raised  on  appeal. — Mc- 
Cabe  T.  Desnoyers  (S.  D.)  341. 

{   5.    Beqnlaltee     aad     proeeedlnss     for 
transfer  of  oauae. 

*An  appeal  before  actual  entry  of  record  of 
the  judgment  held  premature. — Hoffman-Bmner 
Granite  Co.  v.  Stark  (Iowa)  329. 

On  an  appeal  from  a  judgment  and  order  over- 
ruling a  motion  for  a  new  trial,  held  that  the 
right  to  have  the  sufficiency  of  the  evidence  ex- 
amined had  not  been  lost. — Northwestern  Mortg. 
Trust  Co.  V.  Ellis   (S.  D.)   22. 

{  &     Soperaedeas  or  stay  of  proeeedlasa. 

Under  (jode,  (  4148,  filing  of  a  petition  for  a 
rehearing  does  not  continue  an  order  previously 
made  by  a  justice  of  the  Supreme  Gonrt,  re- 
straining the  execution  of  a  jndgment  pending 
the  decision  of  an  appeal  therefrom. — State  v. 
Cabill  (Iowa)  463.     . 

On  appeal  from  a  judgment  setting  aside  a 
deed,  appellants  keU  entitled  to  receive  from 
appellee  put  in  possession  a  bond  obligating 
him  to  pay  damages  resulting  from  negligence 
in  failing  to  lease  the  premises  or  collect  rents. 
—Barron  v.  Myera  (Mich.)  712. 

S   7«   Beeord  and  prooeedlB«a  not  in  ree- 
•rd. 

*The  filing  of  amendments  to  the  abstract 
after  appellee's  argument  held  proper. — ^Bigelow 
V.  Ritter  (Iowa>  218. 

*Writ  of  error  will  be  dismissed;  the  rec- 
ord disclosing  no  judgment— De  Laney  v.  Michi- 
gan Elm  Hoop  &  Lumber  Co.   (Mich.)  77. 

Pub.  Acta  1906,  p.  178,  No.  129,  granting  cir- 
cuit courts  power  to  extend  the  time  for  making 
and  filing  a  settled  case  for  one  year  after  the 
filing  of  the  decree,  held  not  to  cover  a  case  be- 
fore the  court  on  an  oral  demurrer  to  the  amend- 
ed bill  of  complaint,  and  not  on  the  pleadings 
and  proofs. — City  of  Detroit  v.  Hosmer  (Mich.) 
283. 

In  the  absence  of  an  official  record  showing 
all  that  transpired  on  the  argument  of  a  motion, 
the  Supreme  Court  must  accept  the  statement 
of  the  trial  court — Hews  v.  Hews  (Mich.)  694. 

*A  denial  of  a  motion  for  a  new  trial  held 
cot  reviewable  under  Comp.  Laws,  8  10,504, 
as  to  one  of  the  grounds  on  which  the  new 
trial  was  moved  for.— Wilbur  ▼.  Michigan  Cent. 
R.   Co.    (Mich.)    713. 

•Where  the  reasons  for  overruling  a  motion 
for  a  new  trial  are  not  in  the  record,  the  Su- 
preme Court  catmot  consider  the  assignment 
that  the  court  erred  in  refusing  a  new  trial. — 
Rfoerman  v.  Clark-Rutka- Weaver  Co.  (Mich.) 
088. 

The  sufflclency  of  the  service  obtained  by 
garnishment  to  give  jurisdiction  will  not  be 
reviewed  where  neither  the  writs,  the  dis- 
closures, nor  the  answers  of  the  garnishee  are 
incorporated  in  the  record. — Harrison  Granite 
Co.  V.  Pennsylvania  R.  Co.  (Mich.)  1081. 
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_*ynder_  Rer.  Codes  1899,  I  8467  (ReT._  Codes 


1905,  J  7058),  to  review  of  errors  of  lawat 
in  the  statement  of  facta. — Jackson  v.  EUerson 


the  trial  of  a  law  action,  the^  must  be  specified 
in  the  Btatei 
{N.  D.)  241. 

On  an  appeal  from  a  judgment,  an  order  taxing 
costs  can  only  be  reviewed  on  a  statement  of 
case  containing  the  record  on  which  the  court 
acted.— Scbomberg  v.  Long  (N.  D.)  332. 

'Statements  made  In  the  additional  abstract 
and  not  denied  by  appellant  will  be  deemed  to 
be  true.— Grigsby  v.  Wolven  (S.  D.)  250. 

*In  the  absence  of  a  bill  of  exceptions,  the 
ruling  of  the  court  denying  a  motion  for  the 
making  of  certain  persons  parties  to  the  action 
held  not  reviewable. — Grigsby  t.  Wolven  (S. 
D.)   260. 

The  denial  of  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  hdd  re- 
viewable without  a  bill  of  exceptions. — Grigsby 
v.  Wolven  (S.  D.)  250. 

{   8.    AaslKiuneiit  of  errors. 

•Rev.  Codes  1890,  i  5467  (Rev.  Codes  1905, 
i  7058),  specification  tliat  the  eviaence  is  in- 
sufficient to  justifv  the  verdict  must  point  out 
the  particulars  in  which  it  is  insufficient. — 
Jackson  v.  Elierson  (N.  D.)  241. 

f  9.     Briefs. 

*Where  appellant  files  no  abstract  or  brief, 
it  is  presumed  that  no  errors  of  law  occurred 
at  the  trial. — Murphy  t.  Reliance  Gold  Min. 
Co.   (S.  D.)   15. 

{10.  Hevlew— Scops  ahd  extent  In  cem- 
eral. 

Question  whether  the  existence  of  a  partner- 
ship Is  settled  by  an  interlocutory  decree  en- 
tered in  a  suit  for  the  dissolution  of  a  partner- 
ship and  for  an  accounting  held  not  determined 
in  view  of  the  finding  of  the  Supreme  Court.— 
Chase  v.  Angell   (Mich.)  1105. 

Where  the  right  of  a  matter  to  be  determined 
on  appeal  cannot  be  clearly  discovered  without 
such  a  broad  view  of  the  matter  as  to  include 
important  matters  of  difference  in  other  pend- 
ing litigation,  that  broad  consideration  of  the 
case  should  be  taken.— State  v.  Chicago  &  N. 
W.  Ry.  Co.  (WisO  594  ;  Same  v.  Chicago,  St. 
P.,  M.  &  O.  Ry.  Co.,  Id. ;  Same  v.  Minneapolis 
St  P.  &  S.  S.  M.  Ry.  Co.,  Id. ;  Same  v.  Chic- 
ago, M.  &  St  P.  Ry.  Co.,  Id. 

(11.  —  Parties  entitled  to  allece  error. 

•Plaintiff  cannot  object  to  an  instruction  sub- 
mitting his  right  to  recover  on  the  whole  case, 
though   defendant   admitted   at   the   trial   that 

Slaintiff  was  entitled  to  recover. — Harding  v. 
:ohl   (Iowa)  233. 

Defendant  in  an  injunction  suit  held  not  en- 
titled to  have  a  decree  declaring  complainant 
the  owner  of  certain  property  reversed  and  the 

Sarties   remanded    to   their   remedy   at   law. — 
[cQaw  V.  Manning   (Mich.)   512. 

*An  appellant  held  not  entitled  to  complain 
of  a  definition  of  gross  negligence  asked  by  him- 
self.— Ladd  V.  Germain  (Mich.)  679. 

*A  defendant  in  equity  filing  cross-bill  hel3 
not  entitled  to  urge  the  dismissal  of  the  original 
bill  for  want  of  jurisdiction  in  the  trial  court 
—Champion  v.  Grand  Rapids,  G.  H.  &  M.  Ry. 
Oo.  (Mich.)    10T8. 

•Where  evidence  to  sustain  a  verdict  has  been 
erroneously  excluded  upon  a  general  objection, 
the  party  at  whose  instance  the  evidence  waa 
excluded  cannot  complain  that  the  verdict,  for 
want  of  such  evidence,  is  not  sustained. — Lin- 
coln County  V.  Chicago,  B.  &  Q.  R.  Co.  (Neb.) 
ITS. 


1 18.  —  Presumptions. 

On  appeal  held  presumable  that  tli«  oonrt  paw- 
ed upon  the  Issues  made  by  the  pleadings  as  Tb<? 
stood  where  no  ruling  on  a  motion  to  stnc 
one  of  the  pleadings  was  shown. — ^Widner  t. 
Wilcox  (Iowa)  23& 

•Where,  on  appeal  from  an  order  grantisg  t 
new  trial  for  newly  discovered  evidence,  the  oei; 
ground  relied  on  was  the  insafficiency  of  tin 
showing  of  diligence,  it  would  l>e  prenan 
that  the  evidence  was  materiaL — ^WoerdehoC  t. 
Muekel    (Iowa)   533. 

Where,  in  habeas  corpus  for  th«  possesskB 
of  a  child,  the  court  held  tliat  the  parties  hold- 
ing the  child  were  not  fit  persons,  bat  dm 
the  natural  mother  and  her  hnabsnd  were,  it 
justified  an  order  awarding  the  child  to  sndi 
latter  pereons. — State  v.  Bryant  (Minn.)  8*0. 

•One  alleging  error  has  the  bnrden  of  ibc- 
senting  a  recora  on  which  it  may  be  reviewed. 
— Schomberg  v.  Long  (N.  D.)  832. 

•Where,  on  appeal  In  an  action  on  a  acte, 
the  contrary  does  not  appear,  it  will  be  ptt- 
sumed  that  interest  was  properly  oompntn.— 
Northwestern  Mortg.  Trust  Co.  v.  Ellis  (S. 
D.)  22. 

On  appeal  k«Id  presumable  that  an  order  n- 
cating  and  setting  aside  a  verdict  and  jadzmen: 
was  made  prior  to  the  adjournment  of  tte 
trial  term. — Cooper  v.  Granger  CWis.)   193. 

i  13.  — ^  IMsoretlon  of  loirer  eout. 

The  Supreme  Court  will  not  interfere  witb 
the  rulings  of  the  trial  court  as  to  taxation  <it 
costs,  unless  a  clear  abuse  of  discretion  Is 
shown. — Thompson  v.  Normanden    (Iowa)  31S. 

Where  the  memorandum  attached  to  as 
order  granting  a  new  trial  shows  it  was  based 
on  the  ground  that  the  verdict  'waa  not  sns- 
talned  by  the  evidence,  it  was  a  dlscretianaiy 
order  and  will  not  be  disturbed. — Hess  ▼.  Great 
Northern  By.  Co.  (Minn.)  7. 

•The  refusal  of  the  trial  court  to  set  aside 
a  verdict  t>ecau8e  of  alleged  misconduct  of 
plaintitTs  counsel  in  his  address  heU  not  re- 
versible error. — Pearsall  t.  Tabour  (Minn.)  SOS. 

The  power  to  bring  in  additional  partiet 
defendant  is  discretionary  with  the  trial  conn 
and  will  not  be  interfered  with  unless  abused. 
— Dedrick  v.- Charrier  (N.  D.)  88. 

•The  ruling  of  the  trial  court  on  an  applica- 
tion for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  will  not  be  disturbed  in  tte 
absence  of  an  abuse  of  discretion. — Grigsby  v. 
Wolven  (S.  D.)  250. 

(14.   •—  QnestlOBS  of  fact,  werdiets,  sad 
fladlnss. 

The  court  on  appeal  in  an  equity  case  held 
justified  to  give  some  weight  to  the  condo- 
sions  of  the  trial  judge  on  the  evidence  whick 
was  oral. — ^Thompson  v.  Normanden  (Iowa) 
315. 

•Findings  of  fact  by  the  trial  court  have 
the  force  of  a  verdict. — Kimbro  ▼.  New  York 
Life  Ins.  Co.  (Iowa)  1025. 

•A  finding  of  fact  for  which  there  is  founda- 
tion in  the  evidence  cannot  be  interfered  with 
on  appeal. — Maher  v.   McKnIght   (Mich.)   712. 

•The  court,  in  reviewing  the  action  of  the 
trial  court  in  directing  a  verdict  must  consider 
the  testimony  in  the  light  most  favorable  ts 
the  defeated  party. — O'Neill  v.  Northern  Asnr. 
Co.  (Mich.)  996. 

In  an  action  for  personal  Injuries,  the  judg- 
ment, though  large,  will  not  be  set  aside  u  ex- 
cessive, though  the  court  would  have  affirmed  a 
reduction  of  the  verdict  hy  the  trial  judge. — 
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>Iinson  T.  St  Paul  Oas    Light  Co.  (Minn.) 

An  order  granting  a  new  trial  on  the  ground 
at  the  Terdict  was  not  justified  by  the  evi- 
'nce  wlU  not  be  reversed  simply  l>ecause  the 
idenoe  la  anfficient  to  auatain  the  verdict. — 
axmer  ▼.  Stillwater  Water  Co.  (Minn.)  824. 

An  order  granting  a  new  trial  for  insufficiency 
t  the  evidence  will  not  be  reversed  where  the 
iridence  is  not  manifestly  in  favor  of  the  ver- 
ict. — Noyes  v.  Butler  Bros.  (Minn.)  839. 

•  vvBere  the  amount  of  damages  awarded  by  a 
iry  can  be  baaed  only  by  nnreasonable  inrer- 
aces  from  the  evidence,  the  verdict  should  be 
et  aside. — Poels  t.  Wilson  (Neb.)  153. 

*Tbe  findings  of  fact  on  conflicting  evidence 
rill  not  be  disturbed  on  appeal,  nnless  mani- 
estly    wrong. — Rownd    y.    HoUenbeck    (Neb.) 

*A  finding  in  a  trial  b^  the  court  without 
I  jury  must  be  reversed  if  against  the  clear 
>reponderance  of  evidence. — Busse  ▼.  State 
[Wis.)    64. 

I  1S>   — ^  Harmless  error. 

In  an  action  for  breach  of  marriage  promise, 
lefendant  held  not  prejudiced  by  admission  of 
plaintiff's  evidence  that  she  communicated  the 
fact  of  her  engagement  to  her  mother. — ^McKee 
V.  Monser  (Iowa)  228. 

*Defendant  sued  on  a  note  held  not  prejudi- 
ced by  its  admission,  though  not  stamped  as 
required  by  the  federal  revenue  law. — Beem  v. 
Farrell  (Iowa)  1044. 

In  a  personal  Injury  action,  the  error  in  ad- 
mitting evidence  as  to  the  ages  of  children  of 
DlaintifC  held  not  reversible. — McDonald  V,  City 
Slectric  Ry.  (X   (Mich.)  86. 

In  an  action  for  slander,  an  Instruction, 
though  erroneous,  lield  not  prejudicial. — 
Schultz  V.  Ouldenstein    (Mich.)    QQ. 

In  an  action  for  injuries  received  by  a  cns- 
tomer,  while  alighting  from  an  elevator  in  a 
store,  errors  la  instructions  held  not  prejudicial. 
— Moerman  t.  Clark-Bntka-Weaver  Co.  (Mich.) 
988. 

*Where  plalntlif  was  not  entitled  to  recover 
at  all,  she  was  not  prejudiced  by  the  court's 
refusal  to  submit  the  question  of  her  right  to 
exemplary  damages.  —  Johnson  y.  Johnson 
(Mich.)  1011. 

In  an  action  against  a  carrier  for  injury  to 
a  shipment  of  berries  held  there  was  no  reversi- 
ble error  in  refusing  to  receive  a  contract  of 
shipment  in  evidence. — Murphy  v.  Wells-Fargo 
&  Co.  (Minn.)  1070. 

♦Where  the  verdict  returned  is  the  only  one 
justified  by  the  evidence  errors  in  the  giving  and 
refusing  of  instructions  are  not  prejudicial. — 
Ramold  v.  Clayton  (Neb.)  080. 

*Brror  In  striking  oat  testimony  as  to  de- 
fendant's possession  of  property  involved  in 
action  of  conversion  held  harmless  where  the 
fact  was  not  disputed.— Mossteller  v.  Holbom 
(S.  D.)  IS. 

*Error  in  striking  out  testimony  held  harm- 
less, where  it  was  not  material  and  where  the 
fact  testified  to  was  established  l>y  other  evi- 
dence.—Mossteller  V.  Holbom  (S.  D.)  13. 

*In  an  action  for  the  cancellation  of  a  con- 
veyance, plaintiff  held  not  entitled  to  com- 
plain of  a  judgment  adjudging  a  part  of  the 
the  land  to  belong  to  defendant  without  ad- 
judging the  title  of  the  remainder. — Sul)era  v. 
Jones  (&  D.)  26. 


1 16.    DetermliiatloB  and   disposition   of 
eanse. 

*The  clerical  error  In  a  judgment  of  naming 
as  a  defendant  one  not  a  party  held  not  ground 
for  reversal. — Sioux  Falls  Electric  Light  & 
Power  Co.  v.  City  of  Sioux  Falls  (S.  D.)  488. 

*Where  appellant  files  neither  abstract  nor 
brief  the  judgment  will  be  affirmed.— State  t. 
Allison   (&  D.)  556. 

*Where  appellant  is  plaintltC  below  and  files 
B  brief,  and  respondent  fails  to  appear,  the 
judsment  appealed  from  will  l>e  reversed,— Oma 
T.  Wilkinson  (Wis.)  210. 

APPEARANCE. 

*A  plea  to  the  jurisdiction  may  be  pat  in  by 
attorney  without  admitting  jurisdiction  of  the 
person  (Cir.  Ct  Rule  6). — ^Fell  T.  Oorman 
(Mich.)  m 

APPLIANCES. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  {t  2,  6. 

APPLICATION. 

Of  assets  of  partnership,  see  "PartnenUp,"  |  8. 
Of  iMiyment,  see  "Payment, '  (  1. 

APPOINTMENT. 

Of  ezeeator  or  administrator,  see  "Executors 

and  Administrators,"  8  1. 
Of    public    officers,    see    "Officers,"    |    1. 
Of  receiver,  see  ''Receivers,"  8  !• 

APPORTIONMENT. 

Of  costs,  see  "Costs,"  8  1. 

Of  legislative  districts,  see  "States,"  8  1. 

APPRAISAL 

Of  property   for  judicial  sales,  see  "Jndidal 

ARBITRATION  AND  AWARD. 

8  !•    Smbnlsaloii. 

To  authorize  the  entry  of  Judgment  upon 
motion,  as  upon  a  statutory  award  under  sec- 
tions 7692  to  7712,  inclusive,  Rev.  Codes  1905, 
the  agreement  for  submission  must  be  acknowl- 
edged by  the  parties  thereto  in  the  same  man- 
ner as  a  conveyance  of  real  property. — Gessner 
V.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Ca  (N. 
D.)  786. 

I  2.    Award. 

A  judgment  entered  upon  motion  apon  an 
award  which  is  invalid  as  a  statutory  award 
cannot  be  sustained  upon  the  ground  that  It 
is  sufficient  as  a  common-law  award. — Gessner 
V.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co. 
(N.  D.)  786. 

ARGUMENT  OF  COUNSEL 

In  civil  actions,  see  "Trial,"  8  2. 
In  criminal  prosecutions,  see  "Criminal  Law," 
8  6. 

ARREST. 

See   "BaB." 

8    1.    I»  oItII  aetlons. 

*An  affidavit  held  insufficient  to  warrant  the 
issuance  of  a  capias  in  an  action  for  alienap 
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tion  of  affections.     Const,  art.  6,  I  26. — Con- 
rad r.  Van  Boren  Circuit  Judge  (Mich.)  347. 

ASSAULT  AND  BATTERY. 

Assault  with  intent  to  kill,  see  "Homicide,"  U 

4,  5. 
Assault  with  intent  to  rape,  see  "Rape,"  i  1, 
Conviction   of   offense   incmded   in   charge,   see 

"Indictment  and  Information,"  {  4. 
Relevancy   of   evidence,    see    "Criminal    Law," 

i  3. 
Requests  for  instructions,  see  "Criminal  Law," 

8  5. 
Requisites  and  sufficien<7  of  Instructions,  see 

"Criminal  Law,"  t  5. 

i  1.  ciTUiubuitr. 

'Exemplary  damages  may  be  awarded  for  an 
assault  under  Rev.  Civ.  Code  1899,  {  4977, 
where  it  is  committed  with  malice  either  actual 
or  presumed,  and  malice  authorizing  such  a  re- 
covery may  be  presumed  from  the  wanton  and 
reckless  manner  in  which  the  wrongful  act  was 
committed. — Shoemaker  v.  Sonjn  (N.  D.)  42. 

{    2.    Criminal  responalliUlty. 

*To  sustain  a  conviction  for  assault  with  in- 
tent to  inflict  great  bodily  injury,  under  Cr. 
Code,  8  17b  (Comp.  St  1903,1  7651),  the  evi- 
dence must  show  an  attempt  to  commit  an  in- 
jury of  a  greater  character  than  an  ordinary 
battery.— Bfce  t.  State  (Neb.)  1066. 

ASSESSMENT. 

Of  damages,  see  "Damages,"  (  4. 

Of  expenses  of  public  improvements,  see  "Mu- 

nidpal  Corporations,"  H  5-10. 
Of  loss  on  insured,  see  "Insurance,"  {f  2,  6, 

IZ 
Of  tax,  see  'Taxation,"  U  3,  5. 

ASSETS. 

Of  partnership,  see  "Partnership,"  |  8. 

ASSIGNMENT  OF   ERRORS. 

See  "Appeal  and  Error,"  8  8. 

ASSIGNMENTS. 

Deed  by  purchaser  at  invalid  foreclosure  sale 
as  equitable  assignment  of  mortgage,  see 
"Deeds,"  8  2. 

For  benefit  of  creditors,  see  "Assignments  for 
Benefit  of  Creditors." 

Fraud  as  to  creditors,  see  "Fraudulent  Convey- 
ances." 

Tramfere  of  particular  *peeiet  of  property, 

right g,  or  inttrument*. 

See   "Chattel   Mortgages,"   8   5;    "Mortgages," 

88  4,  5. 
Admeasurement   or   assignment   of   dower,   see 

"Dower,"  8  8. 
Corporate  shares,  see  "Corporations,"  8  8. 

8    1.   Raqnlsltea  and  TsUdlty. 

An  account  held  against  an  employe  is  an 
account  or  claim  within  Code  Civ.  Proc.  88 
531c,  531f,  making  it  unlawful  for  a  cred- 
itor to  transfer  a  claim  against  a  certain  class 
of  employes,  or  to  institute  suit  thereon  in 
an  attempt  to  garnish  such  wages  to  avoid  the 
exemption  laws. — Qordon  Bros.  v.  Wageman 
(Neb.)   1067. 

i  2.    Bights  and  llabiUties  of  parties. 

In  an  action  brought  against  a  creditor  for 
an  assignment  of  a  claim  against  an  employs, 
in  violation  of  Code  Civ.  Proc.  §§  531c,  53lf, 


evidence  held  to  make  a  prima  facie  case  Bain 
section  531e,  though  the  process  ander  wted 
the  wages  were  attached  was  irresnlarly  isecij 
and  served. — Gordon  Bros.  v.  Wageman  (Nek. 
1067. 

In  an  action  against  a  creditor  for  nnlawfolii 
assig^ning  a  claim  against  an  employe,  in  TieiS' 
tion  of  Code  Civ.  Proc.  88  531c,  531  f.  evide*» 
held  to  sustain  verdict  for  plaintiff. — Gordn 
Bros.  V.  Wageman  (Neb.)  lviS7. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

8  1.    Beq.nlsltea  and  ▼alldlty. 

•The  fact  that  a  corporation  which  tassii 
over  all  its  property  to  a  trustee  was  not  a- 
solvent  held  not  to  have  rendered  the  truK  m- 
valid  or  prevented  the  creditors  crom  eofottiK 
their  rights  thereunder.— L.  B.  Brockett  ft  Sosi 
V.   Lewis    (Mich.)    429. 

8  2.    Rishta  and  remedies   ot  vruMtata, 

A  certain  suit  held  one  to  compel  tii«  ps- 
formance  of  a  trust,  and  not  a  OKditom"  bfiT. 
maintainable  only  by  a  judgment  creditor.— 
L.  B.  Brockett  ft  Sons  v.  Lewis    (Mich.)  ^S. 

8   S>    Aeeonntinc,    settlemeBt,    aad    dls- 
oharce  of  assicnee. 

Where  a  corporation  transferred  all  of  tti 
property  to  a  trustee  to  operate  the  bDsiii«« 
and  pay  the  debts,  the  coiporation  was  a  propter 
party  to  a  suit  by  one  of  its  creditors  apiinsi 
the  trustee  to  compel  an  accounting. — L.  B. 
Brockett  ft  Sons  v.  Lewis   (Mich.)   428. 

ASSOCIATIONS. 

See  "Beneficial  Associations"  :  "Building  an< 
Loan  Associations";  "Corporations,"  i  2; 
"Trade  Unions." 

ASSUMPSIT.  ACTION  OF. 

fiee  "Money  Paia ' ;  "Money  Beoeived";  "Wofk 
and  Labor." 

ASSUMPTION. 

Of  risk  by  employe,  see  "Master  and  Serrant,' 
88  4,  6. 

ATTACHMENT. 

See    "Ehtecution" ;    "(Jamishment" 
Exemptions,  see  "Exemptions";    "Homestead." 

{    1.    Property   snbjeet  to   attaebmemt 

An  attaching  creditor  of  an  agent  h^ld  to  ac- 
quire no  right  to  money  deposited  in  the  agent's 
name  by  his  principal  to  enable  the  agent  to 
pay  his  principal's  debts.— Anderson  v.  Taylor 
(Iowa)  1051. 

*An  owner's  interest  in  land  purchased  under 
contract  held  not  subject  to  attachment  after 
a  transfer  of  the  interest,  though  for  a  debt 
incurred  prior  to  the  transfer. — Dumas  t.  G«er 
(Mich.)  84. 

8  2.    Wronffnl  attaehmeat. 

*An  attachmg  debtor  held  not  entitled  to 
recover  substnntial  damages  under  his  counter- 
claim.— New  Sharon  Creamery  Co.  v.  Knowl- 
ton  (Iowa)  770. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  tirial  in 

civil  actions,  see  "Trial,"  8  2. 
Argument  and  conduct  of  counsel  at  trial  in 

criminal   prosecutions,   see   "Criminal    Law.* 

8  6. 
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ssistant  counsel  for  prosecution,  see  "Oriminal 

Iaw,"  I  8. 

ttorneys'  fees  as  costs,  see  "Costs,"  (  3. 

ttorneys'  fees  in  proceedings  for  annulment  of 

marriage,  see  "Marriaire." 

ttorneys  in  fact,  see  "Principal  and  Agent." 

liability  of  county  for  fees  of  counsel  employed 

for   indigent  person,  see  "Counties,"  §  3. 
te'vie'^  of  discretion  of  lower  court  in  rulings 

as    to  argument  and  conduct  of  counsel,  see 

"Appeal  and  Error,"  i  IS. 
Varrant  of  attorney  to  confess  Jud-nnent,  see 

"Judgment,"  {  2. 

1.     Tka  ofBoa  of  attorney. 

*In  the  absence  of  an  express  agreement  to 
line  contrary,  any  professional  services  rendered 
>y  a  member  of  a  firm  of  lawyers  should  be 
irestnmed  to  be  for  the  benefit  of  the  firm. — 
Uacfarland  v.  Altschuter  (Neb.)   151. 

ATTORNMENT. 

Of  tenant,  see  "Landlord  and  Tenant,"  |  1. 

AUTHENTICATION. 

Of  document  as  evidence,  see  "Evidence,"  i  8. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  {  2. 
Of   justice  of  the  peace,  see  'Justices  of  the 
Peace,"  (  1. 

AWARD. 

See  "Arbitration  and  Award,"  t  2. 

BAGGAGE. 

Of  passenger,  see  "Carriers,"  i  3. 

BAIL 

SI.    la  oriailnal  proseovtlons. 

*A  portion  of  Rev.  Code  Cr.  Proc.  {{  585, 
!iS6,  relating  to  admission  to  bail  held  in  con- 
flict with  Const  art  6.  ft  8.— State  v.  Kauffman 
(S.  D.)  246. 

'Under  Const  art  0,  I  8,  and  Rev.  Code  Cr. 
Proc.  iS  356,  586,  586,  the  burden  heU  to  be 
on  the  state,  in  an  application  for  bail,  to 
show  that  the  proof  is  evident  or  the  presump- 
tion great — State  v.  iuiutfman  (8.  D.)  246. 

BAILMENT. 

Embezzlement  or  larceny  by  bailee,  see  "Em- 
bezzlement" 

ParUcular  tpeciei  of  laiimentt,  emd  haUmenti 

incident  to  particular  oeeupntiont. 
See  "Banks  and  Banking,"  <  2;  "Carriers,"  i  1 ; 
"Innkeepers" ;    "Pledges.^' 

BALLOTS. 

See  "Electiona,"  i  2l 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors." 

{  1.    Htsbts,  ramedisa,  amd  dlseharca  of 
baakrapt. 

In  an  action  against  a  discharged  bankrupt 
to  recover  the  debt  on  an  alleged  new  promise, 
tbe  declarations  of  the  debtor  and  creditor, 
made  before  the  discharge,  promising  to  pay  the 


debt  thereafter,  are  properly  received. — Pearsall 
V.  Tabonr  (Minn.)  808. 

In  an  action  against  a  bankrupt  after  his 
discharge  to  recover  the  debt  on  the  ground  of 
a  new  promise,  evidence  held  to  justify  a  ver- 
dict for  plaintitF. — Pearsall  v.  Tabour  (Minn.) 

808. 

*An  action  to  enforce  an  obligation  barred 
by  a  discbarge  in  bankruptcy,  based  on  a  sub- 
sequent promise  to  pay,  must  fail  unless  there 
be  strong  proof  as  to  the  debt  and  as  to  an 
unconditional  promise  to  pay. — Pearsall  v.  Ta- 
bour (Minn.)  80& 

*^nie  possibility  of  wrong  to  a  discharged 
bankrupt  by  perjured  testimony  as  to  a  new 
promise  is  not  to  be  remedied  by  forced  in- 
terpretation of  tbe  evidence  in  support  of  the 
promise   to  pay. — Pearsall  v.   Tabour  (Minn.) 

•Where  by  the  proof  in  support  of  a  sub- 
sequent promise  of  the  discharged  bankrupt 
to  pay,  the  court  is  satisfied  and  it  is  con- 
tradicted, it  should  submit  the  question  to  the 
jury.— Pearsall  v.  Tabour  (Minn.)  808. 

BANKS  AND  BANKING. 

Conclusiveness   of   adjudication   in   action   for 

deposit    see    "Judgment"    f    0. 
Election  of  remedies  against  bank,  see  "Election 

of  Remedies." 

I  1.    BaaMag  oovporatloas  aad  aaaoaia- 
tloas. 

Indictment  against  defendant  for  having  re- 
ceived as  a  l>anker  on  deposit  certain  money, 
held,  to  sufficiently  describe  the  property  de- 
posited.—State  y.  Quackenbush  (Minn.)  953. 

An  indictment  under  Gen.  Laws  1895,  p. 
504,  c  219  (Rev.  Laws  1905,  f  5118)  for  re- 
ceiving money  as  a  banker  while  the  bank 
is  insolvent,  need  not  allege  an  Intent  to 
defraud. — State  v.  Quackenbush  (Minn.)  953. 

In  a  prosecution  for  accepting  deposits  when 
the  bank  is  insolvent  and  the  insolvency  is 
known  to  defendant  or  he  has  good  reason 
to  know  such  fact  the  presumption  is  that  ho 
has  such  knowledge. — State  v.  Quackenbush 
(Minn.)  953. 

{  8.  Faaatlons  aad  dealincs. 

Evidence  held  to  present  question  for  jury 
whether  cashier  acted  for  twnk  or  iiis  transac- 
tions with  the  depositor  were  personal  transac- 
tions.— Lemon  v.  Sigoumey  Sav.  Bank  (Iowa) 
104. 

In  an  action  against  tbe  receiver  of  an  in- 
solvent bank  on  a  check  frandnlently  certi- 
fied by  the  insolvent  and  discounted  for  the 
drawer  by  plaintiff  bank,  certain  facts  con- 
cerning the  transaction  held  not  to  have  in- 
validated plaintiff's  claim.— Detroit  Nat  Bank 
T.  Union  Trust  Co.  (Mich.)  1092. 

In  an  action  by  a  bank  against  the  receiver 
of  an  insolvent  bank  on  a  check  fraudulently 
certified  by  the  insolvent  and  discounted  by 
plaintiff,  certain  evidence  held  competent  on  the 
issue  as  to  plaintiffs  good  faith.— Detroit  Nat 
Bank  v.  Union  Trust  Co.  (Mich.)  1002. 

In  an  action  against  the  receiver  of  an  in- 
solvent bank  on  a  check  fraudulently  certi- 
fied by  it,  held  a  question  for  the  jury*  whether 
plaintiff  was  a  bona  fide  purchaser.- Detroit 
Nat  Bank  v.  Union  Trust  Co.  (Mich.)  1092. 

In  an  action  against  the  receiver  of  an  in- 
solvent bank  on  a  check  fraudulently  certi- 
fied by  it,  the  burden  was  on  plaintiff  to  show 
that  he  was  a  bona  fide  purchaser. — Detroit 
Nat  Bank  v.  Union  Trust  Co.  (Mich.)  1092. 


*Folat  aaaetatad.    8aa  syllabaa. 
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Where  the  holder  of  a  bank  draft  takes  no 
step*  to  secure  payment  within  five  yean,  hi* 
rifut  of  action  againat  tlie  bank  iasninc  the 
draft  for  failure  of  the  bank  on  which  it  waa 
drawn  to  pay  ia  barred  by  limitation. — ^Wrlgley 
T.  Farmers'  *  Merchant*'  SUte  Bank  (Neb.) 
132. 

BAR. 

Of  action  by  former  adjudication, 
ment,"  |  8. 


"Jndg- 


Of  action  by  limitation,  see  ' 

ttons,"  <  4. 
Of  dower,  see  "Dower,"  }  2. 


'Limitation  of  Ac- 


BASTARDS. 

i   1.    XUecltlaisay  la  ceaaral. 

*A  writing  claimed  to  have  been  addreaaed 
by  the  deceased  to  the  mother  held  insufficient 
to  constitute  a  valid  acknowledgment  of  pater- 
ni^  within  the  statute. — Moore  v.  Flack  (Neb.) 

*A  writing  to  constitute  an  acknowledgment 
of  paternity  within  Comp.  St  1903,  c.  23,  |  81, 
must  be  one  in  which  the  paternity  is  directed 
uneqnivocallyand  unquestionably  acknowledged. 
—Moore  v.  Flack  (Neb.)  148. 

S   2.    Proiwediiics  wader  lisstaiFtly  Is^v. 

In  bastardy  proceedings  evidence  examined 
and  keld  insufficient  to  support  a  conviction. — 
Bnsse  v.  State  (Wig.)  64. 

In  a  bastardy  prosecution  testimony  of  prosecu- 
trix held  not  to  establish  date  of  intercourse 
with  defendant — Busse  v.  State  (Wis.)  64. 

•In  bastardy  proceedings  paternity  cannot 
be  established  against  defendant  beyond  reason- 
able doubt  if  it  appear  that  prosecutrix  had 
intercourse  with  another  man  at  a  time  con- 
sistent  with  the  latter's  responsibili^  for  her 
pregoiotey, — Busse  v.  State  (Wis.)  64 

BATTERY. 

S«e  "Assault  and  Battetr." 

BENEFICIAL  ASSOCIATIONS. 

Building  or  loan  associations,  see  "Building 
and  Loan  Assodations." 

itiutual  benefit  insurance  companies,  see  "In- 
surance," I  12. 

A  change  in  the  fundamental  law  of  a  mutual 
benefit  association  made  by  the  supreme  lodge 
as  authorized  by  the  articles  of  association 
cannot  affect  a  member's  vested  rights. — Van 
Atten  V.  Modem  Brotherhood  of  America  (Iowa) 
818. 

*A  by-law  of  a  mutual  benefit  association  can- 
not be  so  made  as  to  destroy  or  impair  the 
right  of  a  member  thereof. — Van  Atten  v. 
Modem  Brotherhood  of  America   (Iowa)   813. 

The  powers  of  the  directors  of  a  mutual  bene- 
fit association  are  limited  by  the  articles  of 
incorporation  thereof. — Van  Atten  v.  Modern 
Brotherhood  of  America  (Iowa)  813. 

The  directors  of  a  mutual  benefit  associa- 
tion held  not  authorized  to  amend  a  funda- 
mental law  of  the  association. — Van  Atten  v. 
Modem  JSrotherbood  of  America   (Iowa)   813. 


Of  Jnror, 
Of    ■ 


BEQUESTS. 


See  "Wills." 


BEST  AND  SECONDARY  EVIDENCE 

In  dvil  acttona,  see  "Evidence,"  8  4. 


BIAS. 

"Jnnr,"  {  2. 

»  "Witnesses,"  i  S. 

BILL  OF  EXCHANGE. 

See  "Bills  and  Notes." 

BILL  OF  PARTICULARS. 

See  "Pleading,"  |  4. 

BILL  OF  REVIEW. 

See  "Equity,"  |  7. 

BILLS  AND  NOTES 

Aooeptanoe  of  check  as  accord  and  B*ti»fiet5«. 

see  'i^coord  and  Satisfaction." 
Argument  and  conduct  of  ooanad  in  actioD  m. 

aee   "Trial,"   {  2. 
Breach  of  warranty  on  sale  of,  aee  "Sales,"  f  & 
Forgery,  see  "Forgery."* 
For   insurance  premiums,  see  "Insaraaee.*'  fs 

For  price   of  goods,   see   "Sales,"    (f   1.  7. 
Harmless  error  in  action  on,  see  "Appeal  asj 

Error,"  {  15. 
Imneachment   of   witnesses   in    actioo    on,  ae 

"Witnesses,"  {  3. 
New  promise  to  pay  notes  barred  by  limitatiaes. 

see  "Limitation  of  Actions,"  I  3. 
Presumptions  on  appeal  in  action  on  note.  Rr 

"Appeal  and  Error,"  i  12. 
Reception  of  evidence  in  prosecution  for  f 01407 

of,  see  "Criminal  Law,    (  5. 
Requisites   and    sufficiency   of    imttructions  k 

action  on,  see  "Trial,"  8  4. 
Secured  by  mortgage,  see  "Mortgages,"  tf  I1  ^ 

8   1.    Blsbta  aad  llabUitias  oa  iadant- 
ment  or  transfer. 

In  action  on  note  by  indorsers,  where  tb«» 
was  evidence  that  plalntifEs  were  not  bona  fid» 
purchasers,  evidence  of  breach  of  guaranty  k 
purchase  of  horse  for  which  note  was  giv^i  kek 
admissible.— Carey  v.  Nisale   (Mich.)    733. 

'Under  the  provisions  of  a  note  held,  ih^' 
the  holder  thereof  was  not  a  holder  in  dii<> 
course,  within  Laws  18&u.  n.  705.  c  3S&,  i 
1676-22.— Hodge  v.  WaIhM:e  (Wis.)  212. 

8   2.    Presentment,   demand,   aotlee,   sad 
protest. 

In  an  action  to  recover  damarea  for  wrongful 
protest  of  a  check,  evidence  held  to  sostaii 
findings  of  the  trial  court — Peabody  ▼.  CitiKiis' 
State  Bank  (Minn.)  272. 

Where  a  check  is  wrongfully  protested,  tte 
drawer  may  recover  compensatory  danuges 
without  proving  special  dajnages.— Peabody  t. 
Citixens'    Stote   Bank   (Minn.)   272L 

Where  a  check  is  wrongfully  protested,  thr 
right  of  the  drawer  to  recover  oompensatoir 
damages  extends  to  any  person  who  is  engas«d 
In  business  and  whose  credit  is  thos  De««- 
sarily  injured. — Peabody  v.  Citizens'  State  Bask 
(Minn.)272. 

8  3«    Payment  and  dlseharge. 

*The  drawee  of  a  forged  check  who  has  paid 
the  same  may  upon  its  discovery  of  forgery  re- 
cover the  money  paid  from  the  party  who  but 
received  it,  though  the  latter  was  a  good-faitli 
holder. — First  Nat  Bank  v.  Bank  of  Wyndjncrt 
(N.  D.)  646. 

Where  the  drawee  of  a  forged  check  mji 
the  same  and  sues  to  recover  the  money  mm 
the  party  receiving  it,  the  latter  haa  the  Duides 


*  Point  annotated.    See  syllabus. 
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shoeing   that  he  haa  been  misled  by   the 
awee's    mistake. — First   Nat   Bank  T.   Bank 
Wyndmere  (N.  D.)  646. 

4k.      A.otioiiB. 

rPhat  the  printed  portion  of  a  note  was  con- 
taled  from  defendant  by  the  payee's  agent  at 
le  time  defendant  signed  the  same  held  no 
ifense,  nnless  the  agent's  act  was  done  with 
fraudulent  intent.— Palo  Alto  Stock  Farm  v. 
Irooker  (Iowa)  307. 

Wbere,  in  an  action  on  a  note,  defendant 
laiTned  that  it  bad  been  obtained  by  fraud, 
vidence  showing  a  ratification  held  to  re- 
uire  aubmission  of  snch  question  to  the  jury. — 
»alo  Alto  Stock  Farm  ».  Brooker  (Iowa)  307. 

In  an  action  on  a  note,  an  instruction  that, 
f  the -note  was  concealed  at  the  time  defendant 
tlsned  bis  name  to  a  certain  paper,  it  was  a 
"orgery,  held  error. — Palo  Alto  Stock  Farm  ▼. 
Brooker  (Iowa)  307. 

"Wher*,  in  an  action  on  a  note  a^nst  three 
makers,  it  was  found  that  the  signature  of 
one  of  them  was  a  forgery,  a  Judgment  against 
the  other  two  held  unauthorized  under  the 
answer. — Beem  t.  Farrell  (Iowa)  1044. 

BOARD  OF  HEALTH. 

See   "Health,"  |  1. 

BONA  FIDE  PURCHASERS. 

Of    bill   of   exchange  or  promissory  note,   see 

"Bills  and  Notes,^'  f  1. 
Of  lands,  see  "Vendor  and  Purchaser,"  8  6. 
Of  property  sold  on  conditional  sale,  see  "Sales," 

I  9. 

BONDS. 

Costs  on  appeal  in  action  on,  see  "Goats,"  I  5. 
Mnnicipal  bonds,  see  "Municipal  Oorporations," 

Sureties  on  l)ond8,  see  "Principal  and  Surety." 
•  Taxation,  see  "Taxation,"  {  3. 

Bond*  for  performance  of  duUe*  of  trutt  or 

office. 

See  "Guardian  and  Ward,"  ^  2;  "OfBcers,"  {  1. 

Bonds  in  judicial  proceedings. 
See  "Appeal  and  Error,"  ^  8;    "Ball";    "In- 
junction," I  8. 

BOUNDARIES. 

Declarations  as  evidence  of,  see  "Evidence,"  5  6. 

Navieable  watei»as  boundaries,  see  "Navigable 
Waters,"  {  1. 

Of  counties,  see  "Counties,"  {  1. 

Of  municipal  corporations,  see  "Municipal  Cor- 
porations," i  1. 

I    1.    Desorlptloii. 

The. repeal  of  Act  of  Cong.  1846,  declaring 
the  Des  Moines  river  to  l>e  a  navigable  stream, 
held  not  to  affect  the  rights  of  nparian  pro- 
prietors.— Berry  v.  Hoogendoom    (Iowa)    923. 

*The  meander  line  of  a  government  survey 
along  a  stream  is  not  a  boundary  line. — Berry 
V.  Hoogendoom  (Iowa)  923. 

'Where  a  deed  called  for  lots  as  described  on 
a  plat,  and  the  plat  represented  them  as  ex- 
tending to  the  Des  Moines  river,  the  river  con- 
stituted a  monument  which  controlled  courEes 
and  distances. — Board  of  Park  Com'rs  v.  Tay- 
lor (Iowa)  927;  Same  t.  Kimball,  Id.;  Same 
V.  Rubioson,  Id. 

Where  owners  of  land  have  acquiesced  in  a 
change  oi  tia»  highway  lines  and  a  grantor  of 


a  lot  conveyed  with  an  oral  declaration  recog- 
nizing the  new  boundary,  the  description  of  the 
conveyance  as  against  subsequent  grantees  must 
be  construed  with  regard  to  snch  boundary. — 
Bix  V.  Smith   (Mich.)   091. 

i  Z.     ETideaee,    asoertainiaeBt.    and    es- 
tabllahxaeBt. 

Where  a  plat  with  reference  to  which  deeds 
were  made  showed  the  property  as  bounded  by 
a  navigable  river,  parol  evidence  of  the  sur- 
veyor who  made  the  plat  that  he  ran  the  line 
along  the  top  of  the  river  bank  held  inadmis- 
sible to  vary  the  legal  effect  of  the  plat. — 
Board  of  Park  Com'rs  v.  Taylor  (Iowa)  927; 
Same  v.  Kimball,  Id.;    Same  v.  Rubinson,  Id. 

'Boundaries  of  land  described  in  a  deed  held 
for  the  jury.— Rix  y.  Smith  (Mich.)  691. 

In  an  action  of  ejectment,  certain  evidence 
held  admissible  on  the  question  whether  de- 
fendant was  estopped  to  deny  that  certain  walls 
marked  the  boundaries  of  a  lot  previously 
partitioned  between  plaintiffs  and  defendant. — 
Scott  T.  Baird  (Mich.)  737. 

*In  an  action  of  ejectment,  evidence  held  to 
require  submission  to  the  Jury  of  the  question 
whether  a  disputed  boundary  line  bad  been 
fixed  by  mutual  agreement  and  acquiescence. — 
Scott  v.  Baird  (Mich.)  737. 

*In  an  action  of  ejectment  between  parties 
who,  as  co-tenants,  had  voluntarily  ^rtitioned 
the  property,  evidence  held  to  require  submis- 
sion to  the  jury  of  the  question  whether  one 
of  the  parties  was  estopped  to  deny  that  the 
walls  of  buildings  on  adjoining  lots  were  the 
boundaries  of  the  lot  partitioned. — Scott  r. 
Baird   (Mich.)   787. 

*Act  of  vendor  in  pointing  out  a  wrong  bound- 
ary, it  not  being  in  dispute,  held  not  to  affect 
its  location  as  against  third  person,  in  absence 
of  adverse  possession  for  period  of  limitations. 
—Turner  v.  Angus  (Mich?)  1100. 

Evidence  held  to  present  a  question  for  the 
Jury  as  to  the  location  of  a  boundary. — Turner 
V.  Angus  (Mich.)  1100. 

*Where  a  government  monument,  being  the 
corner  between  two  adjoining  landowners,  has 
been  obliterated,  its  location  may  be  proven  by 
testimony  of  witnesses  acquainted  therewith. — 
Reed  v.  Burrell   (Neb.)  155. 

BREACH. 

Of  condition,  see  "Insurance,"  (IS  7,  8. 

Of  contract,  see  "Contracts,"  $  4. 

Of  contract  of  employment  of  insurance  agent, 

see  "Insurance,"  {  3. 
Of  warranty,  see  "Insurance,"  S  7;  "Sales," 

8S  6,  a 

BREACH  OF  MARRIAGE  PROMISE. 

Harmless  error,  see  "Appeal  and  E>ror,"  {  16. 

In  an  action  "for  breach  of  a  marriage  promise, 
plaintiff  Held  entitled  to  prove  a  former  engage- 
ment to  defendant,  and  the  relation  existing  be- 
fore renewal  of  such  engagement  at  a  particular 
time  to  prove  snch  renewal. — McKee  v.  Mouser 
(Iowa)  2S8. 

*In  an  action  for  breach  of  promise  of  mar- 
riage, plaintifTs  acceptance  of  defendant's  offer 
may  be  proved  by  acts  of  the  parties  and  the 
relations  assumed  by  them. — McKee  v,  Mouser 
(Iowa)  228. 

*Fact8  held  to  show  an  acceptance  of  de- 
fendant's offer  01  marriage. — McKee  t.  Mouser 
aowa)  228. 
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*In   an    action    for   breach    of    a    marri^e 

Sromise,  It  is  proper  in  determining  nlaintilfs 
amazes    to    consider    defendant's    actual    and 
reputed  wealth. — McEee  t.  Mouser  (Iowa)  228. 

In  an  action  for  breach  of  a  marriaee  promise 
held  not  objectionable  as  intimating  that  oroof 
of  a  promise  without  an  acceptance  would  be 
sufficient  to  entitle  nlaintiff  to  recover. — McKee 
V.  Mouaer  (Iowa)  228. 

BRIDGES. 

Over  railroad  track,  see  "Railroads,"  |  2. 

I   1.    Establlshmenti    eonatraotioa,    and 
maimtenaaOB. 

Under  Const.  1850,  art  15,  {  10,  article  10, 
f  11,  and  article  18,  {  4,  corporation  organized 
in  1875  for  30  years  held  not  entitled,  by  re- 
organization in  1905,  to  continue  collection  of 
toils  from  a  bridge  nnder  aothority  given  at 
its  original  incorporation.— Rockwith  t.  State 
Road  Bridge  Co.   (Mich.)  785. 

Where  a  river  is  the  boundary  line  between 
two  counties  and  the  bridge  over  the  river  was 
rebuilt  In  1904  and  the  followinjg  spring  nearly 
one-half  of  the  bridge  was  carried  away,  man- 
damus will  not  lie  to  compel  the  supervisors  of 
one  county  to  repair  the  bridge  witnout  notice 
to  both  counties,  nnder  Comp.  St.  1903,  c  78, 
{  lie.— State  V.  Smith  (Neb.)  173. 

Repairs  of  connty  bridges  contemplated  by 
Comp.  St  1903,  c.  78,  H  114,  115,  relate  to 
such  repairs  as  may  be  made  at  once  and  with- 
out considerable  cost. — State  v.  Smith  (Neb.) 
173. 

BRIEFS. 

On  appeal  or  writ  of  error  see  "Appeal  and  Er- 
ror,'^ i  9. 

BROKERS. 

See  "Principal  and  Agent" 

f    I.    Duties  and  UalillltieB  to  prlneipaL 

A  real  estate  broker  held  negligent  in  fail- 
ing to  ascertain  the  amount  of  an  incumbrance 
upon  premises  purchased  by  his  principal,  and 
liable  for  the  loss  occasioned  thereby. — Hinricks 
V.  Brady    (S.  D.)   332. 

In  an  action  by  a  principal  against  his  broker 
for  a  loss  occasioned  by  failure  of  the  broker 
to  learn  of  certain  unpaid  taxes  which  were 
a  lien  against  real  estate  purchasad  by  the 
broker  for  the  principal,  a  failure  to  prove  the 
assessment  of  the  taxes  by  the  records  held  not 
fatal  to  a  recovery. — Hinricks  v.  Brady  (S.  D.) 

f  2.    Compensation  and  Uen. 

Plaintiffs  held  not  entitled  to  recover  com- 
missions on  a  buggy  sold  by  defendant — N.  L. 
Rood  &  Sons  v.  Staver  Carnage  Co.  (Iowa)  464. 

*A  broker  procuring  a  purchaser  held  entitled 
to  his  commissions. — Ravenscroft  v.  Chesmore 
(Ix>wa)  465. 

*Where  a  sale  of  real  estate  negotiated  by 
plaintiff  for  defendant  failed  because  of  a  de- 
fect in  the  title  on  the  face  of  the  record, 
SlaintitTs  right  to  commissions  was  not  affected 
y  the  existence  of  a  will  nnder  which  defend- 
ant bad  full  title,  of  which  none  of  the  parties 
had  knowledge. — Weaver  v.  Ricliards  mich.) 
382. 

*An  owner  employing  a  broker  to  sell  his 
farm  cannot  avoid  liability  for  the  commission 
by  himself  making  a  sale  to  a  person  procured 
by  the  broker  on  the  terms  originally  proposed. 
— Hubbard,  Merwin  &  Fanner  v.  Leiter  (Mich.) 
73B. 


*A  broker  held,  on  procurins  »■  porchaser  fr 
land,  entitled  to  his  commiasion. — -Hnbbejc 
Merwin  &  Fanner  v.  Letter  (Mich.)   T3S. 

'Under  agreement  between  principal  and  br- 
ker,    principal    held   not   liable    for   camnuaEks 
where  sale  was  not  actuallv  conammmsted  be- 
fore date  agreed  on. — Horton  ▼.  Immen  (Mkb. 
746. 

*A  real  estate  broker  to  earn  a  oommisiir 
must  either  obtain  a  valid  contract  from  tir 
pnrdiaser  or  must  produce  a  porcbaaer  ai>:=. 
willing,  and  ready  to  buy  on  the  aatboriEf-. 
terms. — McDonald  v.  Smith  (Minn.)  291. 

*In  order  to  recover  commissions,  the  pris: 
pal  must  be  notified  that  a  pnrchaaer  has  bee 
found,  and  afforded  a  fall  opportDnity  to  mk 
a  binding  contract  with  him  for  tbe  sale  gf 
land  on  the  terms  authorised. — McDonald  x. 
Smith  (Minn.)  291. 

'Where  a  contract  by  which  appellant  arnti 
to  pay  respondent  a  commission  of  $1  pe- 
acre  for  procuring  contemplated  ezcbanges  t( 
real  estate  for  other  property  was  a  separsbM 
contract,  respondent  was  entitled  to  his  coa- 
mission  on  effecting  one  of  the  conteimiiiavi! 
trades. — Goodspeed  v.  Miller  (Minn.)  817. 

i  3.    Aotlons  for  eoaipenaatioB. 

*In  an  action  to  recover  a  conuniision,  evi- 
dence of  conversation  beween  the  broker  aat 
the  purchaser  in  negotiating  the  proposed  stk. 
if  the  result  be  communicated  to  the  piindjal 
is  admissible. — McDonald  ▼.  Smith  (Minn.)  SSfl. 

'Evidence  held  to  show  that  a  contract  ti 
which  plaintiff  was  employed  to  procure  coc- 
templated  exchanges  of  real  estate  was  a  sep- 
arable contract  and  that  the  carrying  out  of 
one  of  the  deals  entitled  plaintiff  to  a  oommu- 
sion  without  regard  to  Uie  other  prospectif? 
deals. — Ck>odspeed  t.  Miller  (liinn.)   817. 

I  4.     BightB,  powers,  and  HalilUtt—  mU 
third  persons. 

(Question  as  to  auUiority  of  real  estate  agect 
to  make  representations  concerning  land  htU 
for  the  jury. — Meatier  v.  Jet&ies  (Midi.)  991. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

The  president  and  secretary  of  a  bailding  as- 
sociation held  not  authorized  independent  cf 
the  directors  to  determine  the  snm  due  a  boii:- 
er  of  matured  certificates  and  to  execute  a 
note  tor  the  sum.— Bohn  v.  Boone  Boilc'ng  k 
Loan  Ass'n  (Iowa)  1025. 

BUILDING  CONTRACTS. 

See  "Oontraets,"  H  2,  4. 

BULK  STOCK  LAWS. 

See  "Fraudulent  (Conveyances,"  f  1. 

As  class  legislation,  see  "Gonstitational  Law.* 

{  6. 
As  denial  of  due  process  of  law,  see  **GoQstira' 

tional  Law,"  t  8. 
As  denial  of  equal  protection  of  law<,  aee  "Cos- 

stitutional  Law,"^  t  7. 

BURGURY. 

Burglary  insurance,  see  "Insuranoe,"  K  2.  .'•. 

BY-UWS. 

Of  beneficial   association,   see   "Bene&dal   A!*- 

sociations." 
Of  corporations  In  general,  see  "Corporations, " 

S    2. 
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CANCELLATION  OF  INSTRUMENTS. 

^ee    "Qnieting  Title" ;    "Beformation  of  Instru- 

tnenta." 
>eatli    ot    party    sronnd    for    abatement,    see 

"■Abatement  and  ReviTal,"  {  1. 
C>«cIa.rationB  aa  evidence,  see  "Bvidence,"  i  6. 
larmlees  error,  see  "Appeal  and  Elrror,"  §  16. 
^artiea  to  action  by  ezecator  for,  aee  "Executors 

and  Administrators,"  {  4. 
Elight  of  guardian  to  maintain  an  action  to  set 

aside  deed  of  ward,  see  "Guardian  and  Ward," 

S  1. 

<frowtd*  for  eancettaUon  or  r«$oi*$ion  of  par- 
ticular butrumenti. 
See    "Deeds,"  {  8    ;  "Fraudulent  Onx-eyances," 

§    2. 
Ooortracts  for  sale  of  goods,  see  "Sales,"  |  3. 
Cktntracts  for  sale  of  realty,  see  "Vendor  and 

Furchaser,"  {  3. 
Conveyance  by  a  husband  in  frand  of  rights  of 

wife,    see    "Husband    and   Wife."    {   2. 
Insurance  policy,  see  "Insurance,     i  6. 
Notice  to  redeem  from  tas  sale,  see   Taxation," 

§  15. 
Tax  deeds,  see  "Taxation,"  |  16. 

I    1.    Bicbt  of  aotloa  amd  defema«B. 

"Where  a  party  to  a  contract  sues  to  cancel 
it  on  the  ground  that  another  has  refused  to 
perform,  he  must  stand  on  the  contract  as  he 
executed  it— Lockwood  v.  Oeier  (Minn.)  877. 

S    2.    ProceedlnKS  and  relief. 

A  stipulation  in  a  contract  for  the  exchange 
of  lands  held  to  warrant  the  court.  In  an  ac- 
tion to  rescind  the  contract,  in  examining  the 
same  with  much  care. — Smith  t.  Redmond 
(Iowa)  461. 

*A  decree  rescinding  an  exchange  of  land 
for  fraud  properly  gave  defendant  a  lien  for 
money  advanced  plaintiff  to  pay  off  a  mortgage 
on  the  land  conveyed  by  him  to  defendant- 
Smith  V.  Bedmond  (Iowa)  461. 

In  an  action  to  set  aside  a  deed,  evidence 
examined  and  held  Insafficieut  to  show  mental 
incapacity  of  grantor. — ^Reese  v.  Shutte  (Iowa) 
52S. 

The  burden  is  on  a  child  to  whom  his  aged 
and  infirm  parent  conveys  pi;operty  for  a  con- 
sideration less  than  its  value  to  show  the  bona 
fides  thereof. — Reese  v.  Shutte  (Iowa)  62S. 

In  a  suit  to  set  aside  a  conveyance  executed 
in  consideration  of  the  grantee  supporting  the 
grantor  for  life,  the  evidence  held  not  to  show 
a  substantial  nonperformance  of  the  contract  of 
support  essential  to  warrant  the  cancellation 
of  the  conveyance. — Lewis  y.  Wilcox  (Iowa) 
536. 

In  a  suit  to  set  aside  a  conveyance  on  the 
groand  of  fraud,  evidence  held  insafflcient  to 
show  fraud. — Lewis  v.  Wilcox  (Iowa)  636. 

In  a  suit  to  set  aside  a  deed  executed  by  an 
aged  couple  in  consideration  of  the  grantee 
therein  supporting  them  for  life,  a  certain  state- 
ment made  by  the  grantee  held  not  inconsistent 
with  the  existence  of  the  deed. — Lewis  v.  Wil- 
cox (Iowa)  636. 

In  a  suit  for  the  cancellation  of  a  convey- 
ance executed  in  consideration  of  the  grantee 
.•<upporting  the  grantor  for  life,  the  form  of 
judgment  on  denying  the  relief  sought  determin- 
ed.— ^Lewis  ▼.  Wilcox  (Iowa)  636. 


CANDIDATES. 

For  office,  see  "Blections,"  {  1. 


CANVASS  OF  VOTES. 

See  "Blections,"  S  2. 

CARNAL  KNOWLEDGE. 

See  "Rape." 

CARRIERS. 

Argument  and  conduct  of  counsel  in  action  for 
loss  of  baggage,  see  "Trial,"  (  2. 

Bxcessive  damages  for  injury  to  passenger,  see 
"Damages,"  {  3. 

Harmless  error  in  action  for  injury  to  shipment. 
Bee  "Appeal  and  Error,"  {  16. 

Uability  of  railroad  for  injury  to  passenger  on 
street  car  caused  b^  collision  with  railroad 
train,  see  "Railroads,"  {  4. 

Regulation  of  interstate  commerce,  see  "Com- 
merce," 8  1. 

{    1.    Oarrlace  of  goods. 

*A  common  carrier's  liability  as  such  for 
loss  of  goods  ends,  and  its  liability  as  a  ware- 
houseman begins,  on  the  arrival  of  the  goods 
at  destination  without  notice  to  the  consignee 
or  an  opportunity  to  remove  them. — Hicks  v. 
Wabash  R.  Co.  (Iowa)  534. 

An  action  against  a  railroad  by  a  shipper 
to  recover  an  arbitrary  charge  on  a  shipment  of 
freight  held  not  an  action  to  recover  under 
the  provisions  of  interstate  commerce  act  (Act 
Feb.  4.  1887.  c.  104,  24  St.  382  (U.  S.  Comp. 
St  1961,  p.  8158])  and  hence  within  the  juris- 
diction of  the  state  court.— Banner  v.  Wabash 
R.  Co.    (Iowa)  759. 

*A  carrier  held  not  able  to  defend  its  de- 
livery to  an  unauthorized  person  presenting  the 
receipt  for  the  goods,  because  of  its  custom  un- 
known to  the  snipper. — ^Adrian  Knitting  C!o.  v. 
Wabash  Ry.  Go.   (Mich.)  706. 

Certain  facts  held  to  warrant  a  finding  of 
breach  of  duty  on  the  part  of  a  carrier  in 
wrongfully  interfering  with  the  rights  ot  a 
shipper  to  its  damage  and  to  the  carrier's  prof- 
it.— Harrison  Granite  C!o.  v.  Pennsylvania  R. 
Co.  (Mich.)   1081. 

The  declaration  in  an  action  a^inst  a  car- 
rier for  conversion  of  money  paid  to  it  for 
transporting  property,  etc.,  held  supported  by  the 

S root— Harrison  Granite  Oo.  v.  Pennsylvania 
;.  Co.  (Mich.)  1081. 

In  an  action  against  a  carrier  for  refusal  to 
carry  goods  in  the  regular  course  certain  evi- 
dence neld  material.— Harrison  Granite  Co.  v. 
Pennsylvania   R.   Oo.   (Mich.)   1081. 

Where  a  shipper  signed  agreement  that  an 
express  company  should  not  be  liable  beyond 
the  sum  of  $50,  and  the  freight  paid  was  S.3.^0. 
and  the  value  of  the  shipment  was  12,000, 
there  being  no  affirmative  showing  that  the 
exemption  was  just  and  reasonable,  the  clause 
was  void.^Iurphy  v.  Welis-Fargo  &  C!o. 
(Minn.)  1070. 

The  liability  of  a  common  carrier  may  be 
limited  by  the  assent  of  the  shipper  so  long 
as  the  stipulation  for  exemption  is  just  and 
reasonable. — Murphy  v.  Wells-Fargo  &  Co. 
(Minn.)  1070. 

{   2.    Carrlasa  of  !!▼•  stoek. 

*In  order  to  recover  for  a  delay  in  shipment 
of  live  stock,  it  is  necessary  to  show  the  length 
of  time  ordinarily  required  to  transport  the  ship- 
ment, and  that  a  longer  time  was  actually  con- 
sumed than  was  necessary. — Oleve  v.  Chicago,  B. 
&  Q.  Ry.  Co.  (Neb.)  082. 

Elvidence  held  insufficient  to  sustain  a  judg- 
ment for  injury  to  live  stock  in  transit — Oleve 
V.  Chicago,  B.  &  Q.  Ry.  Oo.  (Neb.)  882. 
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*In  an  action  to  recover  damages  for  Injuries 
to  live  stock  in  transit,  which  are  accompanied 
by  the  owner,  or  his  agents,  the  bnrden  is  on 
the  owner  to  show  that  the  loss  waa  occasioned 
bT  the  carrier's  negligence. — Cleve  t.  Chicago, 
B.  &  Q.  Ry.  Co.  (Neb.)  982. 

I   3.    Canrlace  of  paaaencers. 

*In  an  action  against  a  carrier  for  injuries 
resulting  from   plaintiff's  alleged  wrongful   ex- 

gulsion  from  a  train,  evidence  that  defendant's 
rakeman  willfully  endeavored  to  inflict  severe 
injury  on  plaintiff  held  nonessential  to  a  judg- 
ment for  plaintiff. — Bettia  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.   (Iowa)   103. 

*A  railroad  held  liable  for  a  rape  committed 
on  a  passenger  by  a  brakeman. — Garvik  v.  Bur- 
lington, C.  R.  &  N.  Ry.  Co.  (Iowa)  327. 

In  an  action  against  a  railroad  for  a  rape 
committed  on  a  passenger  by  a  brakeman,  the 
evidence  held  sufficient  to  show  that  the  rape 
was  committed. — Garvik  v.  Burlington,  C.  R.  & 
N.  Ry.  Co.  (Iowa)  327. 

In  an  action  against  a  railroad  tor  a  rape  com- 
mitted on  a  passenger  by  a  brakeman,  absence 
of  complaint  does  not  conclusively  disprove  the 
charge  of  plaintiff.— Oarvik  v.  Burlington,  C.  R. 
&  N.  Ry.  Co.  (Iowa)  327. 

In  an  action  against  a  railroad  for  a  rape 
committed  on  a  passenger  by  a  brakeman,  which 
resulted  in  pregnancy,  an  instruction  held  not 
to  warrant  an  Inference  that  damage  might  be 
awarded  for  time  lost  in  caring  for  the  child. — 
Oarvik  ▼.  Barlington,  C.  R.  ft  N.  Ry.  (>>.  (Iowa) 
827. 

In  an  action  against  a  railroad  for  a  rape 
committed  on  a  passenger,  it  was  proper  to 
refuse  to  submit  the  question  of  contrioutoiy 
negligence. — Oarvik  v.  Burlington,  C.  R.  ft  N. 
Ry.  Ca  (Iowa)  827. 

A  carrier  held  to  have  transported  plaintiff's 
trunk  as  a  carrier  of  goods,  and  not  as  a 
carrier  of  baggage. — Hicks  v.  Wabash  R.  Co. 
(Iowa)   634. 

In  an  action  for  injuries  received  on  an  elec- 
tric car,  evidence  held  not  to  tend  to  prove  that 
the  injury  was  caused  by  electricity  as  claimed. 
— Dolbee  v.  Detroit,  Y.,  A.  A.  &  J.  Ry.  Co. 
(Mich.)  99. 

In  an  action  for  injuries  received  by  a  passen- 

Ser,  evidence  held  not  to  make  a  case  within  the 
eclaration   or   opening   statement — Dolbee    v. 
Detroit,  Y.,  A.  A.  ft  J.  Ry.  Co.  (Mich.)  99. 

*In  order  to  charge  a  railroad  company  with 
liability  for  articles  of  merchandise  tendered 
and  accepted  as  baggage,  it  need  not  be  shown 
tliat  the  agent  of  the  railroad  company  was  ex- 
pressly notified  of  the  nature  of  the  articles, 
but  it  is  sufficient  if  the  agent  had  knowledge 
sufficient  to  put  him  on  inquiry. — Dahrooge  v. 
Pere  Marquette  R.  Co.  (Mich.)  283. 

*In  an  action  for  injuries  to  a  street  car  pas- 
senger in  a  collision  between  the  street  car  and 
a  railroad  train  at  a  crossing,  evidence  held 
to  require  submission  of  the  street  railroad  com- 
pany's negligence  to  the  jury. — Renders  v. 
Grand  Trunk  R.  Co.  (Mich.)  368. 

♦Whether  a  street  railway  company  was  negli- 
gent in  not  furnishing  protection  against  {ar- 
sons waiting  for  cars,  at  a  place  of  amusement 
conducted  by  it,  being  pushed  under  cars  by 
the  crowd  held  a  question  for  the  jurv. — Cousf- 
neau  v.  Muskegon  Traction  ft  Liguting  Co. 
(Mich.)  720. 

♦Whether  a  person  pushed  under  a  street  car 
by  the  crowd  at  a  place  conducted  by  the  rail- 
way company  was  guilty  of  contributory  negli- 
gence held  a.  question  for  the  jury. — Cousineau 


V.  Muskegon  Traction  ft  Ligbtlng  CJou   fM>ip 
720. 

In  an  action  for  injuries  to  a  person  atss:-f 
lag  to  board  a  car,  an  instrnction  held  pn^-r 
refused  as  assuming  tliat  the  conductor  ti<  :  c 
bound  to  use  care  to  determine  whether  if 
would  endanger  safety  of  iateading  passecrr  '.| 
starting  the  car. — Smith  y.  Detroit  Cnit«d  Ij, 
(Mich.)  1024. 

CASE  ON  APPEAL. 

Making  and  settlement,  tee  "Appeal  and  t- 
lor,"  17. 

CAVEAT  EMPTOR. 

See  "Sales,"  |  1. 

CERTIFICATE. 

Certified  copies,  see  "Evidence."   f   & 

Of  corporate  stock,  see  "Corporaaoos,"  I  3. 

Tax  certificate,  see  "Taxation,"  |   IS. 


CERTIORARI. 

Review  of  assessment  of  tax,  see  'Taxation'  I 
f  10.  ' 

Review  of  establishment  of  drains,  av  I 
"Drains,"  f  1. 

Review  of  proceedings  before  justice  of  ti-  i 
peace,  see  "Justices  of  the  Peace,"  f  3. 

(    1.    Nat-nre  and  grvmuidm. 

•A  writ  of  certiorari  will  not  be  granted,  r-r 
the  action  of  an  inferior  tribunal  oe  annnlV. 
in  a  certiorari  proceeding,  unless  it  is  sIm}.; 
that  such  action  was  prejudicial  to  the  plaiatil 
— Blodgett  V.  McVey  (Iowa)  239. 

♦Defendant  in  a  prosecution  for  the  violatiffi 
of  a  city  ordinance  held  not  prejudiced  by  i 
clerical  error,  and  not  entitled  to  maintzi: 
certiorari  to  review  the  action  of  the  court  is 
correcting  its  records. — Blodgett  ▼.  McVct 
(Iowa)  2%. 

Under  Code.  {{  4101,  4102,  4154.  appeal  ua 
not  certiorari  held  the  proper  remedy  for  revirv 
of  temporary  injunction  against  liqnor  nniaaiMc. 
— ^Yonng  V.  Preston  (Iowa)  463. 

Defendant  held_  not  entitled  to  certiorari  to 
review  an  order  committing  him  for  cootemr: 
in  violating  an  injunction. — Saginaw  Linmber  k 
Salt  Co.  V.  Oriffore  (Mich.)  681. 

I   2.    Frooaedlnss  and  datennl»atloa. 

♦In  certiorari  it  is  the  duty  of  the  Supiemr 
Court  to  determine  the  questions  involved  ac- 
cording to  the  actual  facts  as  made  to  appor 
by  the  record,  and  for  such  purpose  the  coon 
is  not  limited  to  the  petition  or  answer,  bot 
may  consider  other  evidence. — ^Blodgett  r.  McVey 
(Iowa)  239. 

CHALLENGE. 

To  juror,  see  "Jury,"  |  2. 

CHANCERY. 

See  "Equity." 

CHANGE  OF  VENUE. 

Of  civil  actions,  see  "Voine,"  {  1. 

CHARACTER. 

Of  accused  in  criminal  prosecution,  sea  "OHm- 
Inal  Law,"  S  3. 


♦Point  annotated.    S—  arllabna. 


Digitized  by 


Google 


INDEX. 


1135 


CHARGE. 

.  Jury  In  dvll  actloM,  see  "Trial,"  8  4. 

>    jui7,  in  criminal  prosecutions,  see  "Cnm- 

Jial   Law,"  8  &• 

CHARITIES. 

cemption  from  taxation,  see  "Taxation,"  8  8. 

CHARTER. 

ianidpal  charter,  see  "Manidpal  Corpora- 
tions.'' 8  6. 

r    corporation,  see  "Corporations,"  8  !• 
f  railroad  company,  see  "Railroads,    8  2. 

CHATTEL  MORTGAGES. 

ee   "Pledges." 

1.      R««nlslt«B  and  TaUdlty. 

*The  description  in  a  chattel  mortgage  held 
^sufficient  to  impart  notice  to  subaeqaent  pur- 
tiaaers. — Westinghouse  Co.  t.  McOratb  (Iowa) 
49. 

*A  chattel  mortgage  on  a  specified  number  of 
attle  held  not  void  for  uncertainty  of  des- 
ription. — South  Omaha  Nat  Bank  ▼.  Mc- 
}inin  (Neb.)  267. 

Where  a  chattel  mortgage  is  given  on  a  specifi- 
d  number  of  cattle  out  of  a  larger  number,  it  is 
■oid  as  to  third  persons  unless  there  has  l>een 
I  separation  or  delivery  of  the  cattle  mort- 
raged. — South  Omaha  Nat.  Bank  v.  McGillin 
Neb.)  257. 

A  chattel  mortgage  on  a  specified  number  of 
mttle  out  of  a  larger  number,  while  void  as  to 
:hird  persons  unless  the  cattle  have  l>een  sepa- 
rated, Is  not  void  between  the  parties. — South 
Omaha  Nat.  Bank  v.  McOillin  ^eb.)  257. 

*A  lessee  of  a  farm  on  shares  held  to  possess 
an  equitable  interest  in  a  crop  raised  entitling 
him  to  mortgage  the  same,  notwithstanding  the 
tenna  of  the  lease. — Lyon  v.  Phillips  (S.  D.)  654. 

8    8.   Oonstmotiom  and  oparatloB. 

*The  lien  of  a  chattel  mortgage  to  secure 
future  advances  continues  though  tlie  form  of 
the  debt  may  be  changed. — Wright  v,  Voorheea 
(Iowa)   758. 

*A  provision  of  a  chattel  mortgage  that  it 
should  cover  future  acquisitions  to  the  prop- 
erty described  held  insufiBcient  to  include  all 
future  acquisitions  of  property  by  the  mortgag- 
or.—Wright  v.  Voorhees   (Iowa)   758. 

*A  contention  by  defendant  in  claim  and  de- 
livery for  a  crop,  that  he  was  misled  by  the 
claim  under  a  chattel  mortgage  under  which 
plaintiff  daimed  title,  held  without  meriti — Lyon 
V.  Phillips  (S.  D.)  564. 

f   3.    Bishts  and  Uabillties  of  parties. 

In  claim  and  delivery  for  a  crop  raised  by  a 
lessee  on  leased  premises,  a  verdict  for  plaintiff 
held  properly  directed  under  the  evidence. — Lyon 
V.  Phillips   (S.  D.)  554. 

Certain  evidence  held  competent  to  show  the 
validity  of  notes  and  a  chattel  mortgage  secur- 
ing the  same  as  against  the  objection  that  they 
were  executed  to  a  third  person  without  his 
knowledge  and  were  never  delivered  to  him. — 
Lyon  V.  Phillips  (S.  D.)  554. 

8  4.   Blshts  and  remedies  of  eredltors. 

Where  two  chattel  mortgages  are  executed 
on  a  specified  number  of  cattle  out  of  a  larger 
namber,  the  mortgagees  have  ecjual  right  of 
selection,  and  the  one  first  exercising  that  right 
is  entitled  to  the  possession  of  the  cattle  so 
selected  by  him  to  tlw  exdusion  of  the  other. 


— Sonth  Omaha  Nat  Bank  t.  McGillin  (Neb.) 
257. 

8   5.    AssiBiunent  of  mortcace  or  delit. 

Where  two  chattel  mortgages  are  executed 
on  a  specined  number  of  cattle  out  of  a  larger 
number,  and  the  mortgagee  in  the  first  mort- 
gage transfers  the  same  to  a  third  party,  and 
afterwards  takes  the  second  mortgage  on  the 
saiAe  description  of  property,  he  takes  his  right 
of  sdection  subject  to  the  rights  so  transferred 
to  tile  first  assignee. — South  Omaha  Nat  Bank 
V.  McOillin  (Neb.)  257. 

i  6.    Payment  or  perf  ormanoe  of  eondl» 
tioa,  release,  and  aatlsfaotlon. 

*A  dutttel  mortgage  to  secure  future  ad- 
vances held  extinguished  on  full  payment  of 
such  advances  as  were  within  the  contempla- 
tion of  the  parties.— Wright  v.  Voorhees  (Iowa) 
758. 

CHEAT. 

See  "Fraud." 

CHECKS. 

See  "BUla  and  Notes." 

CHILD. 

See  "Bastards";  "Guardian  and  Ward";  "In- 
fants";  "Parent  and  Child." 

CHOSE  IN  ACTION. 

Assignment,  see   "Assignments." 

CITIES. 

See  "Munidpal  Corporations." 


CITIZENS. 


See  "Indians." 


Equal  protection  of  laws,  see  "CionstitntlonmT 

Privileges  and  immunities,  see  "Constitutional 
Law/'  8  6. 


See 


CIVIL  DAMAGE  LAWS. 

"Intoxicating  Liquors,"  8  6. 


CIVIL  RIGHTS. 

See  "Constitutional  Law,"  88  4,  6,  7. 

CLAIM  AND  DELIVERY. 


See  "Replevin." 


CLAIMS. 


Against  county,  see  "Oounties,"  8  6. 
Against    estate    of   decedent,    see    "Bxeentoia 
and  Administrators,"  8  3. 

CUSS  LEGISLATION. 

See  "Constitutional  Law,"  8  6. 

CLERKS  OF  COURTS. 

Presumption   of   performance  of  offlclal   duty, 
see  "Evidence,''^  8  2. 


See 


CLOUD  ON  TITLE. 

"Quieting  Title." 
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CO-EXECUTORS. 

Sm  "Bzecuton  and  Adminiatraton,"  i  2. 

COLLATERAL  ATTACK. 

On  appointment  of  administrator,  see  "Execu- 
tors and  Administrators,"  {1. 
On  execution  sales,  see  "Execution,"  i  2.' 
On  right  to  hold  office,  see  "Officers,"  }  1. 
On  tax  decree,  see  "Taxation,"  {  IS- 

COLLATERAL  INHERITANCE  TAXES. 

See  "Taxation,"  i  18. 

Law  relating  to,  as  denial  of  equal  protection 
of  laws,  see  "Constitutional  Law,"  |  7. 

COLLATERAL  SECURITY. 

See  "Pledges." 

COLLATERAL  UNDERTAKING. 

See  "Frauds,  Statute  of,"  i  1;  "Goarantr." 

COLLECTION. 

Of  county  taxes,  see  "Counties,"  I  4. 
Of  taxes,  see  "Taxation,"  {  13. 

COLLISION. 

Injuries   to  paasenger  caused   by   collision   of 
railroad  train  and  street  car,  see  "Oarrieis," 

COLOR  OF  TITLE. 

To  sustain   adverse  possession,  see  "Adverse 
Possession." 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  "Car- 
riers." 

I   1.    Bfeaaa  and  metboda  of  resolstlea. 

*That  a  railroad  corporation  is  engaged 
in  Interstate  commerce  does  not  exempt  it  from 
control  by  the  state  in  respect  to  all  business 
done  titerein,  not  directly  connected  with  traf- 
fic between  the  states. — McQuire  y.  Chicago,  B. 
&  Q.  R.  Co.  (Iowa)  902. 

COMMERCIAL  PAPER. 

See  ^'BiUs  and  Notes." 

COMMISSIONERS. 

County    commissioners,    see    "Oountiee,"   t   5. 
Drainage  commissioners,  see   "Drains,"  i  1. 
Estoppd    of   park    commissioners    by    acts    of 
city  officers,  see  "Estoppel,"  i  2. 

COMMISSIONS. 

Of  broker,  see  "Brokers,"  U  2,  8. 

Of  county  officer,  see  "Oountiee,"  {  2. 

COMMON  CARRIERS. 

See    "Carriers" 


COMMON  LAW. 

Marriage,  see  "ICaniage." 

COMMON  SCHOOLS, 

See  "Schools  and  School  Districts;"  |  L 

COMPENSATION. 

For  property  taken  for  public  use.  see  ' 
nent  Domain,"   i  2. 

Of  partioular  ela$iet  of  offieen  or  other  i 

See  "Brokers,"  H  2,  8. 

Corporate  officers,   see   "CorporatJona."  {  5l 

County  officers,  see  "Conn  ties,"  f  2. 

Judges  on  certiorari  to  review  drain  pnorr.- 

ings,  see  "Drains,"  f  1. 
Mortgagee  in  possesaim,  see  "Mortgages,"  f  ^. 

COMPENSATORY  DAMAGES. 

For  wrongful  protest,  see  "BiBs  and  Mo<cs.~ 

COMPETENCY. 

Of  evidence  in   civil  actions,  aee  "Evideaoe.' 


f  & 
Of. 


See 


COMMON  DRUNKARDS. 

"Drunkards." 


y,..  experts  as  witnesses,  see  "Evideneev"  f  iJ. 

Of  juror,  see  "Jury,"  (  2. 

Of  witnesses  in  general,  see  "WltnesaeB,"  {  L 

COMPLAINT. 

In  civil  actions,  see  "Pleading,"  i  5. 
In  criminal  proaecudonat  see  ^'Indictment  saj 
Information." 

COMPOSITIONS   WITH    CREDITORS. 

See  "Oompromiae  and  Settlement." 

COMPROMISE  AND  SETTLEMENT. 

See    "Accord   and   Satisfaction'';     "Paymeot'' 
As  consideration  of  contract,  aee  "Contracts." 
i  1. 

A  settlement  between  a  supervisor  and  t 
county  held  not  to  estop  the  latter  from  enjois- 
ing  the  enforcement  of  warrants  issiMd  u 
the  supervisor.  Code,  {  696,  and  Code  Sopp. 
1902,  I  468a.— Harrison  County  y.  Osds 
(Iowa)  451. 

In  an  action  by  a  servant  for  wrongful  dis- 
charge held  proper  to  refuse  a  requested  i>- 
struction  that  the  receipt  and  use  of  a  check 
given  by  defendant  to  plaintiff  would  opente 
as  a  fuU  satisfaction  of  plaintiff's  daira.— 
Proctor  V.  Hobart  M.  Cable  Co.  (Mich.)  892. 

'Defendant  held  not  to  have  waived  its  ri<Jit 
to  damages  for  delay  in  plalntifTs  teiloie  to 
furnish  iron  work  for  a  Duilding  within  tl> 
time  specified  by  paying  plaintiff  $1,500  on  eoa- 
dition  that  losses  should  be  adjusted  thereafter. 
— Modern  Steel  Structural  Co.  v.  English  Const. 
Co.    (Wis.)   70. 

COMPUTATION. 

Of  Interest,  see  "Interest,"  t  2. 
Of    period    of  •  limitation,    see    "LimitatiOD  of 
AcUons,"  {  2. 

CONCLUSION. 

Of  witness,  see  "Bvidenceb"  ^  10. 
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CONCURRENT  NEGLIGENCE. 

"Negligence,"  i  3. 

CONDEMNATION. 


?akins  proiwrty  tor  public  OM,  see 
Domain." 


"Eminent 


CONDITIONAL  FEE. 

Creation  by  deed,  see  "Deeds,"  i  2. 

CONDITIONAL  SALES.' 

See    "Sales,"   {  9. 

CONDITIONS. 

In  oontTBcts,  see  "Contracts,"  {  2. 

In   insurance  policies,  see  "Insurance,"  9§  7,  8- 

Precedent  to  grant  of  mandamus,  see  "Man- 
damus," i  1. 

Precedent  to  reformation  of  instruments,  see 
"Reformation  of  Instruments,"  {  1. 

CONDONATION. 

Of  grounds  for  divorce,  see  "Divorce,"  i  2. 

CONFESSION. 

Admissibility  in  eridence,  see  "Oiminal  Law," 

8  3. 
Of  judgment,  see  "Judgment,"  i  2. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  commanications,  see  "Witnesses," 

CONFIRMATION. 

Of  oxpcntion  sale,  see  "Execution,"  {  2. 
Of  jndicial  sales,  see  "Jndidal  Sales." 

CONSIDERATION. 

Of  contract,  see  "Contracts,"  t  1. 

Of  fraudulent  conveyance,  see  "Fraudulent 
Conveyances." 

Of  licenses  relating  to  real  property,  see  "Li- 
censes," t  2. 

CONSPIRACY. 

Dismissal  at  trial  in  action  for,  see  "Trial," 
§3. 

CONSTITUTIONAL  LAW. 

Provitiont  relating  to  particular  luifect*. 

hce  "Arrest,"  {  1;  "Bail,"  8  1;  "Convicts": 
"Oonnties,*'  {  2;  "Criminal  Law,"  {{  1,  2,  5; 
•Damages,"  t  4;  "Elections,"  fi  1;  "Intox- 
icating Liquors,"  }  1 ;  "Jury,"  {  1 ;  "Licenses," 
{  1 ;  "Mines  and  Minerals,"  §  1 ;  "Municipal 
Corporations,"  f  9;  "Taxation,"  |{  2,  3,  5, 
7,  18. 

Apportionment  of  legislative  districts,  see 
•States."    {    1. 

Kenulation  of  rate  for  furnishing  gas,  see 
"Gas." 

Snbjects  and  titles  of  statutes,  see  "Statutes," 

{  1.  CoBstraotloB,  operation,  and  en* 
foreement  ot  eonstltntional  pro- 
visions. 

*Tbe  state  has  sovereign  legislative  power  over 
•ill  subjects  not  withheld  by  the  state  or  federal 


Constitutions. — McGuire  v.  Chicago,  B.  ft  Q.  R. 
Co.  (Iowa)  902. 

*A  statute  will  not  be  declared  unconstitu- 
tional unless  it  violates  such  instrument  so 
clearly  as  to  leave  no  reasonable  doubt. — Mc- 
Guire V.  Chicago,  B.  ft  Q.  R.  Co.  (Iowa)  902. 

'  A  person  who  has  not  applied  to  the  council 
of  a  city  for  a  liquor  license  in  the  manner  pre- 
scribed  by  an  ordinance,  or  psid  or  tendered 
the  license  fee  prescribed,  heti  not  entitled  to 
raise  the  question  of  the  invalidity  of  the  ordi- 
nance.— Wells  V.  Torrey  (Mich.)  423. 

Construction  placed  on  Const  arL  18,  I  3. 
as  to  hiring  convicts,  by  state  prison  offidals 
held  not  binding  on  the  courts  as  a  prac- 
tical contemporaneous  construction.— Manthey 
V.  Vincent  (Mich.)  667. 

It  must  be  presumed  in  favor  of  an  act  of  the 
Legislature  that  the  lawmaking  power  intend- 
ed a  valid  enactment. — Chicago  ft  N.  W.  Ry.  Co. 
V.  State  (Wis.)  657. 

{   2.    IMstrlbvtlon  of  coTemmental  potr- 
ers  and  f  anetlons. 

*It  is  not  the  province  of  the  court  in  de- 
termining the  constitutionality  of  a  statute  to 
pass  on  the  wisdom  thereof,  or  on  the  expc  iien- 
cy  of  its  enactment— McGuire  v.  Chicago,  B. 
ft  Q.  R.  Co.  (Iowa)  902. 

Pub.  Acts  1883,  p.  34,  No.  39,  8  14,  as 
amended  by  Pub.  Acts  1899,  p.  262,  No.  231. 
relating  to  taxes  on  corporations  organized 
under  the  act,  held  not  invalid  as  a  delegation 
of  legislative  power  to  such  cori>orations. — 
Bird  V.  Amott  (Mich.)  64(i. 

•Pub.  Acts  1899,  p.  372,  No.  237,  {  3.  snbd. 
6,  authorizing  board  of  registration  in  medicine 
to  revoke  certificate  of  registered  practitioner, 
held  not  unconstitutional  as  conferring  judicial 
power  on  board,— Kennedy  v.  State  Board  of 
Registration  in  Medicine  (Mich.)  730. 

•Laws  1905,  p.  60,  c  21,  U  775b,  775c  775d, 
providing  for  the  or^nization  of  new  towns, 
held  not  unconstitutional  as  vesting  in  the 
court  the  legislative  power  of  passing  on  the 
wisdom  and  policy  of  the  creation  of  a  new 
town,  etc. — Nash  v.  Fries  (Wis.)  210. 

CJertain  provisions  of  Laws  1903,  p,  65,  c  44. 
held  not  objectionable  as  imposing  administra- 
tive duties  on  judicial  officers. — Nunnemacher  v. 
State  (Wis.)  &21. 

I    3.    Follee  power  In  ceneral. 

Neither  the  state  nor  a  municipal  subdivision 
thereof  to  which  the  police  power  is  delegated, 
can  by  affirmative  action  or  by  inaction  perma- 
nently devest  itself  of  the  auuority  to  exercisp 
it— State  V.  St  Paul,  M.  ft  M.  Ry.  Co. 
(Minn.)  261. 

•A  requirement  by  the  state  that  railroad 
company  shall  maintain  such  safety  devices  at 
crossings  as  are  reasonably  necessary  is  not 
a  taking  of  nrivate  property  for  public  use. 
—State  T.  St.  Paul,  M.  ft  M.  Ry.  Co.  (Minn.) 
261. 

f  4.     Personal,  oItU,  and  poUtloal  rlffhts. 

•Acts  27th  Gen.  Assem.  p.  33,  c.  49.  amend- 
ing Code,  i  2071,  declaring  that  no  insurance 
or  indemnity  contract  entered  into  between  a 
railroad  employe  and  the  railroad  company 
or  an  association  on  ita  behalf  shall  constitute 
a  defense  to  the  railroad  for  injuries  to  such 
employe,  held  a  valid  exercise  of  the  police 
power,  and  not  an  unconstitutional  infringe- 
ment of  the  railroad's  liberty  of  contract — 
McGuire  v.  Chicago,  B.  ft  Q.  R.  Co.  (Iowa) 
902. 

Gen.  Laws  1895,  p.  349,  c.  163,  impoeing 
a  penalty  for  trespass  on  public  lands  and 
criminal    punishment    on    a    casual    trespasser 
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and  doable  damages,  is  not  a  violation  of  the 
constitutional  rirlita  of  tlie  citizen. — State  r. 
Shevlin-Carpenter  Ck>.  (Minn.)   936. 

*Oen.  Lava  1805,  p.  849,  e.  163,  relating 
to  trespass  on  pablic  lands,  and  providing 
criminal  punislunent  and  double  damages  for 
an  involuntary  trespass,  Is  not  a  violation 
of  Const,  art.  1,  |  7,  as  invading  those  natural 
rights  secured  by  the  Constitution.— State  v. 
Shevlin-Carpenter   Co.    (Minn.)   936. 

Sess.  Laws  1905,  p.  888,  c.  82,  |  7 ;  Cobbey'a 
Supp.  1905,  f  OeSOg,  known  as  the  "Dipso- 
maniac Law,*'  providing  that  when  any  per- 
son has  been  cured  he  may  be  paroled  on 
conditions,  held  nnconstitntional  as  an  unlaw- 
fnl  restraint  on  the  liber^  of  the  person. — Bz 
parte  Schwarting  (Neb.)  125. 

*The  right  to  demand  that  property  pass 
b^  inheritance  or  will  is  a  natural  and  inherent 
right,  which  cannot  be  wholly  taken  away  or 
substantially  impaired  by  the  Legislature,  but 
is  subject  only  to  reasonable  regnlatioii. — ^Nnn- 
nemacher  v.  State  (Wis.)  627. 

(  6.    Oblls»tio]i  ot  eoBteaets. 

*The  state  has  power  to  pass  legislation 
regulating  foreign  and  domestic  corporations 
independent  of  whether  the  right  of  charter 
amendment  has  been  reserved — McGuire  v. 
Chicago,  B.  &  Q.  R.  Co.  (Iowa)  902. 

*The  grant  of  a  charter  to  a  corporation  and 
its  acceptance  creates  a  contract  witliin  the 
protection  of  the  constitutional  inltibition  as  to 
laws  violating  the  obligation  ot  the  contracts. — 
State  V.  Chicago  &  N.  W.  Ry.  Co.  (Wis.)  604; 


Same  v.  Chicago,  St.  P.,  M.  ft  O.  Rt.  Co.,  Id. ; 
Same  v.  Minneapolis,  St.  P.  ft  S.  S.  M.  ^.  Co., 
Id. ;   Same  v.  Chicago,  M.  ft  St.  P.  Ry.  Co.,  Id. 

t.  6.    Prl'vUeces  or  laaaawilties,  and  oUms 
leslslatlen. 

Pub.  Acts  1883,  p.  81.  No.  89,  as  amended 
by  Pub.  Acts  1887,  p.  102,  No.  93,  and  Pub. 
Acts  1899,  p.  262,  No.  231,  providing  for  the 
formation  of  corporations,  hield  not  void  as 
class  legislation  because  section  14  imposes  a 
specific  tax  on  corporations  organized  under 
the  act— Bird  v.  Amott  (Mich.)  646. 

*The  "Sales  in  Bulk  Act,"  Pub.  Acts  1905, 
p.  322,  No.  223,  Aeld  not  class  legislation.— 
Spurr  T.  Travis  (Mich.)  1090. 

*Code  Civ.  Proc.  SS  681c,  631f,  making  it  un- 
lawful for  a  creditor  holding  claim  against 
a  certain  class  of  employes  to  assign  the  same, 
or  prosecute  any  action  thereon  seeking  to 
garnish  the  wages  of  such  employte  to  avoid 
the  exemption  laws,  and  providing  that  any 
one  violating  the  act  shall  be  liable  to  the  party 
injured,  and  be  subject  to  criminal  prosecution, 
are  not  unconstitutional  as  class  legislation. — 
Gordon  Bros.  v.  Wageman  (Neb.)  1()67. 

•Laws  1905,  p.  122,  c.  62,  {  124,  to  the  extent 
that  it  requires  the  county  treasurer  to  pay  to 
cities  organized  under  the  general  law  the  in- 
terest and  penalties  on  city  and  school 
taxes  collected  by  the  county  treasurer,  held  in- 
valid as  a  violation  of  the  constitutional  pro- 
hibition against  class  legislation.— State  v.  Mayo 
(N.  D.)  36. 

{   7.    Canal  proteetien  of  laws. 

*A  coi-poration  is  a  "person"  entitled  to  the 
equal  protection  of  the  laws  of  a  state,  within 
tlie  fourteenth  amendment  of  the  federal  Con- 
stitution.—McOuire  V.  Chicago,  B.  ft  Q.  R. 
Co.   (Iowa)   902. 

*Acts  27th  Oen.  Assem.  p.  88,  c.  49,  amend- 
ing Code,  {  2071,  declaring  that  a  relief  or 
benefit  contract  shall  be  no  defense  to  an  ac- 
tion  for   injuries   by   railroad   employes,    held 
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CONTEST. 


Of  application  for  liquor  licens*,  aee  *^tox- 

icating  Liquors,"  I  2. 
Of  election,  see  "Bleetions,"  ii  2^  8. 
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not  In  violation  of  the  equality  claoae  el  &t 
federal  Gonatitntion.— McGuire  t.  CSucago,  B. 
ft  Q.  R.  Co.  (Iowa)  902. 

Pnb.  Acta  1005,  p.  811.  Na  214.  iimrasiiig  t 
license  tax  en  transient  meichanta  held  in  cocr   1 
flict  with  Const  U.  8.  Amend.  14.— Biowa  t. 

Stuart  (Mich.)  717. 

•The  "Sales  in  Bulk  Act,"  Pnb.  Acta  Vatt. 
SS2,  No.  223,  held  not  to  contravene  CoBst 
.  S.  Amend.  14,  i  L— Spurr  v.  Travis  (BfDcLI 
1090. 

•Laws  1003,  p.  65,  c.  44,  imposing  on  inhah- 
ances  a  tax  which  is  gradnated  in  proporlioB 
to  the  aSnount  of  the  inheritance,  is  not  is 
conflict  with  the  provisions  of  the  st&te  r 
fedenU  Constitutions,  gnaranQrins  egnal  protec- 
tion of  the  laws. — Nunnemacher  t.  State  (Wa.' 
627. 

{  8.     Dne  proeese  of  law. 

The  "Sales  in  Bulk  Act,"  Pub.  Acts  1905.  p. 
322,  No.  223,  Md  a  proper  exercise  of  polls 
power,  and  not  to  deprive  one  of  property  with- 
out due  process  in  contravention  of  Const,  an. 
6,  g  32.— Spurr  v.  Travis  (Mich.)  lOOa 

Oen.  Laws  1895,  p.  340,  c.  163,  dedarlcr 
certain  acts  of  trespass  on  state  lands  a 
crime,  though  it  imposes  on  an  involiiBtarT 
trespasser  criminal  punishment  and  donMt 
damages  held  not  unconstitutional  aa  not  dor 
process  of  law. — State  v.  Shevlin-Carpenter  Ca 
(Minn.)  035. 

Gen.  Laws  1800,  n.  857,  c.  291,  relating  tv 
sales  of  merchandise  otherwise  than  in  the 
ordinary  course  of  trade  made  'withont  cotor 
plianoe  with  its  provisions,  held  constitutioDsl 
— Thorpe  v.  Fennock  Mercantile  Co.  (Minn.) 
940. 

Laws  1890,  n.  818,  c.  160,  J  8,  re-enacted  is 
1801,  1897,  and  carried  into  Rev.  Pol.  Code.  { 
2149,  held  not  in  conflict  with  Const,  art.  6.  f  ^ 
providing  that  no  person  shall  be  deprived  of 
life,  lil>er^,  or  property  without  doe  process 
of  law.— Harris  v.  Steams  (S.  D.)  247. 

The  duty  of  the  state  board,  under  Ian 
1903,  p.  491j  c.  815,  as  to  determining  the  ave^ 
age  rate  of  taxation  on  general  proiierty  it 
wnolly  ministerial,  and  no  notice  to  the  ownen 
of  railway  property  of  proceedings  in  that  it- 
gard  with  opportunity  to  be  heard  is  required 
to  oODStitnte  due  process  of  law,  and  none  what- 
ever except  as  provided  by  the  written  law.— 
Chicago  ft  N.  W.  Ry.  Co.  v.  State  (Wis.)  55'. 

CONSTRUCTIVE  TRUSTS. 

See  "Trusts,"  I  1. 

CONTEMPT. 

Certiorari  to  review  order  in  oontempt  pro- 
ceedings, see  "Certiorari,"  i  1. 

Disobedience  to  writ  of  quo  warranto,  m* 
"Quo  Warranto,"  i  1. 

J   1.    Pmnlslunent. 

•Rev.  Laws  1005,  S  4640,  limits  the  powrr 
of  a  court  to  punish  for  a  constructive  con- 
tempt to  a  fine  not  exceeding  $50  unless  tie 
right  of  a  party  to  an  action  or  special  piO' 
ceeding  was  defeated  or  prejudiced  tbereby.— 
State  v.  Mieaen  (Minn.)  613. 
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CONTINUANCE. 

n    criminal  prosecatlon,  see  "Criminal  Law," 

i  4. 
n   justice's  court,  we  "Jnstlcea  of  the  Peace," 

S  2. 

CONTRACTS. 

^.Kreements  within  statute  of  frauds,  see 
^'K-randa,  Statute  of." 

A.asignment,  see  "Assignmenta" 

Uuncellation,  see  "Cancellation  of  Instru- 
ments." 

Elstoppel  to  deny  Talidlty,  see  "Estoppel,"  g  2, 

Impairing  obligation,  see  'Constitutional  Law," 
S    C. 

Liiqiiidated  damages  or  penalties,  see  "Dam- 
ages," i  2. 

Operation  and  effect  of  usury  laws,  see  "TJsu- 
ly."  1 1. 

Parol   or  extrinsic  eyidence,   see   "Evidence," 

Reformation,  see  "Reformation  of  Instruments." 
Specific   performance,    see    "Specific    Perform- 
ance." 
Subrogation  to  rights  or  remedies  of  creditors. 
Bee  ^'Subrogation." 

ContraeU  of  particular  cla««e*  of  per$on$. 
See  "Brolcers,"  i  2;   "Corporations  "  If  5,  8,  8: 
"Husband    and    Wife,"  J   1;    ''Master    and 
Servant";     "Municipal   Obrporations,"   {{   1, 
5,   6. 

Contracts  rtiating  to  particular  tuhjeet$. 
See  "Interest";   "Mines  and  Minerals,"  {  L 
Particular  classet  of  eaprett  contracts. 
See  "Bills  and  Notes";   "Deeds":   "Guaranty"; 

"Insurance";     "Mortgages";     ''Partnership"; 

"Sales." 
Agency,  see  "Principal  and  Agent" 
ICmployment,  see  "Master  and  Servant.'' 
Leases,  see  "Landlord  and  Tenant." 
Sales  of  realty,  see  "Vendor  and  Purchaser." 
Submission  to  arbitration,  see  "Arbitration  and 

Award,"    |    1. 
Saretyship,  see  "Principal  and  Surety." 

Particular  daiiet  of  implied  oontraott. 
See  "Money  Paid";   "Money  Received";  "Work 
and  Labor." 

Particular  mode*  of  discharging  contracts. 
See  "Accord  and  Satisfaction":    "Compromise 
and   Settlement";     "Payment'' 

t  1'    Begoisltes  and  'TaUdit7. 

A  contract  construed  and  field  that  a  certain 
provision  therein  did  not  constitute  the  sole 
consideration.— Oalt  v.  Provan  (Iowa)  760. 

A  finding  that  a  husband  promised  to  pay 
$75  for  the  release  of  his  contract  to  sell  the 
homestead,  which  contract  had  not  been  joined 
in  by  his  wife,  held  not  to  show  a  dispute  con- 
stituting a  sufficient  consideration  for  the 
promise.— Silander  v.  Oronna  (N.  D.)  644. 

'Before  a  compromise  between  parties  to  a 
contract  becomes  a  sufficient  consideration  for 
a  promise,  there  must  be  a  dispute  between 
the  parties  as  to  some  question. — Silander  v. 
Gronna  (N.  D.)  544. 

*A  promise  to  pay  money  under  a  void  con- 
tract Is  not  enforceable.— Silander  v.  Oronna 
(N.  D.)  544. 

*A  contract  in  form  entered  into  by  parties 
under  a  mutual  mistake  of  law  is  not  enforce- 
able.—Silander  V.  Oronna  (N.  D.)  544. 

(  2.    Oeastnietlon  and  opemtioB. 

The  owner  of  a  building  in  process  of  con- 
struction held  liable  for  materials  furnished. — 
A  E.  Shorthill  Co.  v.  Bartlett  (Iowa)  308. 


*A  contract  examined,  and  hetd  not  separable 
or  divisible.— Oalt  v.  Provan  (Iowa)  760. 

A  provision  in  •  contract  held  not  a  con- 
dition precedent— Oalt  v.  Provan  (Iowa)  700. 

A.  provision  In  a  contract  held  a  condition 
subsequent— Oalt  ▼.   Provan    (Iowa)   760. 

*A11  questions  as  to  the  meaning  of  written 
contracts  are  for  the  court,  except  where  the 
writing  is  ambiguous  to  an  extent  justifying 
extrinsic  evidence  to  explain  it — State  v.  Fel- 
lows  (Minn.)  825. 

*As  between  a  contractor  for  the  construction 
of  a  building  according  to  certain  plans  and  spe- 
cifications and  his  subcontractor,  who  furnishes 
a  part  of  the  material,  the  reference  to  the 
plans  and  specifications  to  determine  the  amount 
of  material  required  held  not  to  show  an  in- 
tention to  adopt  the  specifications  with  re- 
spect to  all  other  provisions  of  the  contract 
— Noyes  v.  Butler  Bros.   (Minn.)  839. 

I  3.     Modilleatloii  and  merger. 

*An  oral  alteration  of  a  written  contract  that 
Is  definite  in  all  its  terms  is  not  binding  unless 
the  contract  as  changed  has  been  executed. — 
Annis  v.  Bnmham  (N.  D.)  540. 

i   4.    Terf  ormanoe  or  breaoh. 

Parties  to  a  contract  held  not  entitled  to  • 
forfeiture  thereof  for  breach  of  a  condition 
subsequent. — Gait  v.   Provan    (Iowa)    760. 

Where  plaintiff  contracted  to  install  a  cer- 
tain system  of  heating,  and  to  procure  a  license 
from  the  patentee  thereof,  and  the  system  was 
installed,  it  was  a  substantial  performance  of 
the  contract,  though  the  license  was  not  fur- 
nished.—Hankee  v.  Arundel  Realty  Co.  (Minn.) 
842. 

*A  contractor  held  entitled  to  the  contract 
price  for  work  and  material  less  the  cost  of 
remedying  slight  inadvertent  defects. — Burgi 
T.  Budgers  (S.  D.)  263. 

*A  subcontractor  for  the  iron  work  of  a  build- 
ing held  liable  to  the  contractor  for  delays  by 
his  failure  to  furnish  the  iron  as  reouired. — 
Modem  Steel  Structural  C!o.  v.  English  Const. 
Co.  (Wis.)  70. 

Facts  held  insufficient  to  entitle  a  contractor 
to  recover  for  alleged  lost  time  in  performing 
the  contract  by  reason  of  plaintiff's  failure  to 
furnish  iron  within  the  time  specified  by  its 
subcontract. — Modem  Steel  Structural  Co.  v. 
English   Const   Co.   (Wis.)   70. 

A  subcontractor  held  not  bound  by  a  certifi- 
cate of  tlie  superintendent  of  the  building  ex- 
ecuted to  the  contractor  tliat  the  latter  was 
entitled  to  $3,000  for  lost  time  by  the  subcon- 
tractor's delay. — Modem  Steel  Structural  Co.  v. 
English  Const  Co.  (Wis.)  70. 

I  6.     Actions  for  breach. 

The  placing  of  a  mortgage  on  land  by  the  pur- 
chaser held  no  defense  to  his  enforcement  of 
liquidated  damages  which  the  vendor  agreed  to 
pay  if  he  did  not  resell  for  the  purciiaser  at 
a  certain  price. — Ahlers  v.  Harrison  (Iowa)  331. 

Evidence  in  action  for  breach  of  contract 
held  to  sustain  verdict  for  plaintiff. — Cameron 
V.  A.  Booth  &  Co.  (Minn.)  514. 

*One  who  by  duress  is  compelled  to  sign  a 
contract,  parting  with  his  property,  may  pro- 
ceed in  equity  for  a  rescission,  rescind  by  his 
own  act  and  sue  at  law,  or  allow  the  contract 
to  stand  and  sue  for  damages. — Meibuhr  v.  Gage 
(Minn.)  884. 

*A  petition  alleging  the  making  of  a  verbal 
building  contract  and  a  partial  penormance,  and 
claiming  damages  for  failure  of  defendant  to 
perform,  is-  not  subject  to  demurrer  because 
failing  to  allege  the  time  within  which  the  con- 
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tract  was  to  be  performed.- 
(Neb.)  162. 


-Stansbupy  t.  Storer 


CONTRIBUTION. 

Between  co-executors,  see  "Executors  and  Ad- 
ministrators," {  5. 

CONTRIBUTORY  NEGLIGENCL 

See  "NeRligence,"  S  2. 

Of  parent,  barring  recovery  for  injuries  to 
child,  see  "Parent  and  Child." 

Of  passenger,  see  "Carriers,"  |  8. 

Of  person  injured  by  defect  in  highway,  see 
"Municipal  Corporations,"  {  8. 

Of  person  injured  by  operation  of  railroad,  see 
"Railroads?'  S  4- 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  S  1. 

Of  servant,  see  "Master  and  Servant,"  t|  6,  0. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  Conversion." 

CONVEYANCES. 

In  frand  of  creditors,  see  "Fraudulent  Con- 
veyances." 

Conveyaneet  of  particular  tpcoiet  of,  or  ettatet 

or  intere*U  in,  property. 
See  "Homestead,"  S  1. 

Interest  of  tenant  in  common,  see  "Tenancy  in 
Common,"  i  2. 

Particular  dattes  of  oonvevances. 
See  "Assignments";    "Assignments  for  Benefit 
of       CJreditors";        "Chattel       Mortgages" 
"Deeds";   "Mortgages."  ' 

CONVICTS. 

Operation  and  effect  of  constitutional  provi- 
sions relating  to,  see  "(Constitutional  Law," 
«  L 

Under  Const,  art  18,  {  3,  contract  for  manu- 
facture of  brooms  and  whisks  in  the  state 
prison  held  illegal.— Mauthey  v.  Vincent  (Mich.) 

CORPORATIONS. 

Assignment  for  benefit  of  creditors,  see  "As- 
Hignments  for  Benefit  of  Creditors,"  J  3. 

Delegation  of  legislative  power  to,  see  "Con- 
stitutional Law,"  §  2. 

Fraud  inducing  subscription  to  corporate  stock, 
see  -Fraud,''  H  1,  2. 

Grant  of  charter  to  corporation  as  inviolable 
contract,  see  "Constitutional  Law,"  S  2. 

Injunctions  affecting,  see  "Injunction,"  S  2. 

Law  imposing  tax  on  corporations  as  class 
legislation,    see    "Constitutional    Law,"    {    6. 

RequisiteM  and  sufficiency  of  instructions  in 
action  to  charge  individual  with  price  of 
goods  sold  to,  see  "Trial,"  {  4. 

Right  of  members  of  corporation  to  notice  of 
application  to  change  venue  ot  receivership 
proceedings,  see  "Venue,"  {  1. 

Right  to  equal  protection  of  laws,  see  "Oon- 
siitutional   Law,"   g   7. 

Taxation  of  corporations  and  corporate  prop- 
erty, see  "Taxation,"  !g  3,  4,  7. 

Particular  claaset  of  corporationt. 

Sue  "Beneficial  Associations";  "Building  and 
liOan  Associations";  "Municipal  Corpora- 
tions";   "Railroads";    "Street  Railroads. 

Hanks,  see  "Banks  and  Banking." 


Bridge  companies,  see  "Bridges,"  f  1- 
Insurance  companies,   see   "rnsDmnre." 
Surety  compames,  see  "Principal  and  Snretr* 

{    1.    Oorpontte  exlstenoe  mnA  frmacUse. 

*A  contract  between  a  corporation  and  a  s;^:^ 
by  the  grant  of  a  charter  and  its  acceptance  is 
subject  to  alteration  under  the  power  reas-p*. 
in  the  Constitution.— State  v.  Ctaica«o  A  N.  W 
Ky.  Co.  (Wis.)  594;  Same  v.  Chica«o.  St.  P. ». 
&  O.  Ry.  Co.,  Id. ;  Same  ▼.  Minneapolia.  Sc  i. 
&  S.  S.  M.  Ry.  Co.,  Id. ;  Same  ▼.  Chicago,  M.  i 
St.  P.  Ry.  Co.,  Id. 

i  2.  Oorporate  name,  seal,  doasialle,  by. 
lairs,  and  records. 

*The  by-laws  of  a  business  corporation  cans''<- 
be  adopted  for  the  purpose  of  changing  the  s-- 
ture  of  the  business  or  of  depriving  memb'''- 
thereof  of  their  fundamental  rights. — ^Tan  X. 
ten  V.  Modern  Brotherhood  of  America  (Ie«~. 
813. 

Where  a  by-law  of  an  association  conld  !.■ 
amended  only  by  a  two-thirds  vote  of  the  di- 
rectors, an  amendment  not  shown  to  have  r-~ 
ceived  the  necessary  two-tbirda  vote  has  do  -:'■ 
feet — Van  Atten  v.  Modem  Brotheihood  i.-: 
America  (Iowa)  313. 

i   3.    Capital,  stock,  and  dlvldeada. 

Evidence  held  to  show  that  transfer  of  st*.-  ■ 
was  not  intended  to  convey  absolute  title,  sil) 
that  transferee  obtained  title  by  falae  repi*- 
sentations. — Gnstin  v.  Merrill  (Mich.)  408. 

When  stock  certificates  are  loaned  in  eoe- 
templation  of  incorporation,  the  iasne  of  stock 
may  after  incorporation  be  adopted  by  the 
corporation,  and  the  holders  thereby  beeooe 
stockholders  without  the  formal  issue  of  ser 
certihcates. — Thorpe  v.  Pennock  Mercantile  Cft 
(Minn.)  940. 

I  4.    Meaklievs  and  atookholders. 

Corporate  stock  purchased  with  money  of  ea^ 
poration  held  treasury  stock,  so  that  aoconntiii; 
between  stockholders  should  be  on  basis  <^ 
balance  of  stock  owned  by  them. — Gustin  t. 
Merrill  (Mich.)  408. 

Under  the  facts  held  stockholders  of  an  ts- 
sociation  could  maintain  a  suit  where  its  ptup- 
erty  was  being  removed  by  another,  and  it  wt'- 
taking  no  action.— Starr  v.  Shepard  (Mich.)  7iv. 

Evidence  held  to  sustain  finding  of  fact  tlut 
deceased  was  a  stockholder  of  an  insohrrac 
corporation.— Neff  v.  I^amm   (Minn.)    848. 

A  proceeding  by  the  receiver  of  an  Insolveiit 
corporation  against  the  estate  of  a  deceaad 
stockholder  in  the  probate  court  to  recover  an 
assessment  was  an  action  to  enforce  the  as- 
sessment on  stockholders,  within  the  meaning 
of  Laws  1899,  p.  317,  c.  272,  i  6.— Neif  t. 
Lamm  (Minn.)  849. 

In  an  action  to  recover  a  stock  assesan^nt 
made  by  the  consent  of  all  the  directors  of  t 
corporation,  defendant  being  one  of  them,  evi- 
dence held  to  sustain  judgment  for  plaintiff.— 
Mirage  Irr.  C!o.  v.  Sturgeon  (Neb.)  9^. 

{   6.    (Sneers  and  agents. 

In  an  action  by  the  president  of  a  corpora- 
tion to  recover  salary,  evidence  held  aufficieat 
to  take  the  case  to  the  jury  on  the  issue  whether 
defendant  promised  to  pay  ^.500  a  year  for 
his  services. — Williams  v.  Little  Falls  Watw 
Power  Co.  (Minn.)  280. 

'Directors  and  officers  of  a  corporation  are 
not  forbidden  by  law  from  entering  into  con- 
tracts with  the  corporation  they  represent,  and 
of  which  they  are  members. — Savage  v.  Madelia 
Farmers'  Warehouse  Co.  (MinnO  2S6. 


*  Point  annotated.    Sea  ayllabva. 
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•Tn  contracts  between  corporations  and  oflB- 
-ers  thereof,  the  latter  are  held  to  those  rules  of 
'a.irnes8  and  good  faith  which  courts  of  equity 
mpoae  upon  trustees. — Savage  y.  Madelia 
Farmers'  Warehouse  Co.  (Minn.)  296. 

•If  contracts  entered  into  between  ofBcers  of 
a.  corporation  and  the  corporation  are  fair,  free 
from  fraud,  and  in  the  interest  and  for  the  bene- 
Bt  of  the  corporation,  they  are  valid. — Savage 
r.  Aladelia  Farmers'  Warehouse  Co.  (Minn.) 
296. 

t   6>      Corporate  poirers  and  liabilities. 

F'acts  held  insufficient  to  show  that  the  chief 
engineer  of  a  railroad  company  had  authority 
to  modify  the  terms  of  a  written  contract  pro- 
viding tJEiat  the  contractor  should  not  be  en- 
titled to  compensation  for  delay. — Miller  v. 
Mason  City  &  Ft.  D.  R.  Co.  (Iowa)  302. 

Modification  of  a  railroad's  contract  with 
plaintiif  by  an  agreement  between  plaintiff  and 
the  railroad's  engineer,  if  authorized,  h^ld  ap- 
plicable only  to  a  single  well  in  question. — 
Miller  v.  Mason  City  &  Ft.  D.  R.  Co.  (Iowa) 
302. 

*As  lietween  a  corporation  and  the  public, 
any  reasonable  doubt  as  to  the  granting  of  cor- 
porate power  will  be  resolved  in  favor  of  the 
public.— Banker's  Mnt.  Casualty  Co.  v.  First 
Nat.  Bank  of  Councii  Bluffs  (Iowa)   1046. 

•A  corporation  may  lawfully  exercise  only 
such  powers  as  are  expressly  or  impliedly  grant- 
ed by  statute.— Banker's  Mut.  Casualty  Co.  v. 
First  Nat.  Bank  of  Council  Bluffs  (Iowa)  1046. 

S    1,    InaolTeaoy  and  reeelTers. 

In  an  action  to  wind  up  the  affairs  of  an  in- 
solvent corporation,  findings  of  the  trial  court 
that  certain  directors  of  the  corporation  became 
obligated  to  and  did  pay  certain  valid  existing 
debts  of  the  corporation,  so  as  to  be  entitled  to 
reimbursement,  held  sustained  by  the  evidence. 
— Savage  v.  Madelia  Farmers'  Warehouse  Co. 
(Minn.)  296. 

Creditors  of  a  corporation  succeeding  a  part- 
nership held  entitled  to  full  payment  of  their 
claims  before  creditors  of  partnership  are  en- 
titled to  participate  in  fund  orisint^  from  prop- 
erty transferred  to  the  corporation  without 
compliance  with  Oen.  Laws  1899,  p.  357, 
c  291. — ^Thorpe  v.  Pennock  Mercantile  C!o. 
(Minn.)  940. 

S  8.    FeroicB  corporations. 

That  a  foreign  corporation  is  not  authorized 
to  do  bnsiness  in  this  state  need  not  be  proven 
by  the  corporation  plaintiff,  although  the  com- 
plaint alleges  that  plaintiff  has  complied  with 
the  laws  of  the  state  in  respect  to  doing  busi- 
ness therein. — Hanson  v.  Lindstrom  (N.  D.) 
798. 

*Under  Rev.  Civ.  Code,  f  I  883,  885,  as  amend- 
ed in  1895  (Laws  1895,  p.  52,  c.  47),  held  that  a 
contract  by  a  foreign  corporation  in  the  state  at 
a  time  when  it  had  not  complied  with  the  stat- 
ute is  unenforceable. — American  C!opying  Ca  ▼. 
Eureka  Bazaar  (S.  D.)  15. 

CORRECTION. 

Of  assessment  of  taxes,  see  "Taxation,"  J  10. 
Ot  irregularities  and  errors  at  trial,  see  "(crim- 
inal Law,"  {  5. 
Of  judgment,  see  "Judgment,"  i  6. 

COSTS. 

Presentation  of  gnestions  relating  to  in  record 
on  appeal,  see     Appeal  and  Error,"  {  7. 

Review  of  discretion  of  lower  court  in  mlings 
relating  to,   see   "Appeal   and   Error,"   §   13. 


i    1.    Hatnre,    cronnds,    and    extent    of 
rleht  in  general. 

The  successful  party  to  an  action  held  not 
liable  for  more  than  one-half  of  the  claims  of 
the  referee  and  reporter  for  their  services  (Code, 
S  3855).— Cole  v.  Gates  Lumber  Co.  (Iowa)  235. 

.  'The  action  of  the  court  in  apportioning  the 
costs  in  an  eqni^  suit  held  not  subject  to  inter- 
ference by  the  appellate  court — Thompson  v. 
Normanden  (Iowa)  315. 

*A  complainant,  on  decree  for  her,  held  prop- 
erly allowed  costs.— Kerr  v.  Tierney  (Mich.) 
1099. 

*In  equity  the  trial  court  has  discretion  in 
taxing  the  costs  of  the  action  subject  to  review 
when  unreasonably  exercised. — Hering  r.  Simon 
(Neb.)  154. 

i  2.     Persona,  property,  and  funds  liable. 

The  claims  of  a  referee  and  reporter  held 
within  Code,  S  3855,  in  relation  to  the  payment 
of  costs  by  the  suocessfnl  party.— Cole  v.  Gates 
Lumber  Ca  (Iowa)  235. 

{  3.     Amount,  rate,  and  ItoBM. 

'Attorney's  fees  cannot  be  taxed  as  costs 
against  the  successful  litigant. — Hering  v. 
Simon  (Neb.)  154. 

I  4.    Taxation. 

On  an  application  to  the  circuit  court  for  re- 
taxation  of  costs,  the  court  can  only  consider 
the  objections  presented  to  the  clerk. — Patter- 
son V.  Calhoun  Circuit  Judge  (Mich.)  351. 

f  6.     On   appeal   or  error,   and   on   new 
trial  or  motion  therefor. 

A  surety  on  a  guardian's  bond,  raising  tor  the 
first  time  on  appeal  the  defense  of  limitations, 
held  not  entitled  to  costs  in  the  Supreme  Conrt. 
—Murphy  v.  Cady  (Mich.)  498. 

{   6.    In  erlmlnal  prosecntlons. 

•Rev.  Laws  1905,  {  4352,  relating  to  costs  in 
criminal  cases,  applies  only  to  the  district  conrt, 
and  there  is  no  statute  by  which  costs  or  dis- 
bursements can  be  taxed  either  for  or  against 
the  state  on  appeal  in  a  criminal  case.— State  v. 
Tetu  (Minn.)  470. 

CO-TENANCY. 

See  "Tenancy  in  Gonmion." 

COUNTERCLAIM. 

See  "Set-Off  and  Counterclaim." 

COUNTERFEITING. 

See  "Forgery." 

COUNTIES. 

Estoppel  to  remove  fence  inclosing  portion  of 

highway,  see  "Estoppel,"  g  2. 
Matters  included  in  settlement  between  county 

and  snpervisor,  see  "Compromise  and  Settfe- 

ment" 
Proceedines  by  county  board  for  establishment 

of  highways,  see  "Highways,"  f  1. 

{   1.    Creation,  alteration,  ezlstenee,  and 
politleal  functions. 

Where  an  attempt  to  create  a  new  county  out 
of  a  portion  of  an  existing  county  results  in 
the  organization  of  a  de  facto  corporation, 
which  is  subsequently  dissolved,  the  original 
county  is  not  liable  for  the  debts  of  the  ^ 
facto  corporation. — George  D.  Barnard  &  CJo.  v. 
Board  of  Oom'rs  of  Polk  County  (Minn.)  294. 
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I  Z.    OoTemment  Mid  efioevs. 

Under  Lawa  1890,  p.  293,  c.  134,  and  Lawa 
1891,  p.  175,  c  65,  a  coun^  treasurer  held 
not  entitled  to  conunlssions  on  real  estate  sold 
to  the  county,  nor  to  compensation  for  the 
issuance  of  tax  sale  certificates. — Campbell 
County  ▼.  OTerby  (8.  D.)  247. 

A  signer  of  a  petition  for  the  chance  of  a 
county  seat,  pursuant  to  Const,  art.  9,  8  3, 
held  to  have  a  ri^ht  to  withdraw  his  name 
at  any  time  before  the  entry  of  a  valid  order 
granUnK    the   petition. — State   t.    Hoyden    (S. 

I  3.     Property,  oontraeta.  sad  IlAbUltlea. 

Under  Code,  {g  2568,  2570,  a  county  held  not 
liable  for  damages  sustained  in  consequence  of 
a  local  board  of  health  improperly  quarantining 
a  family  because  of  a  supitosed  case  of  smallpox 
in  the  family. — Beeka  t.  Dickinson  County 
(Iowa)  811. 

Health  officers  held  not  liable  for  wrongfully 
quarantining  a  family,  the  absence  of  malice  in 
so  doing. — Beeks  v.  Dickinson  Connty  (Iowa) 
811. 

Under  Code,  g  6318  the  decision  of  the  conrt 
that  one  charged  with  homicide  has  no  means 
to  employ  counsel  is  final  and  the  county  charge- 
able with  the  expense  cannot  contest  such  de- 
cision.—Korf  y.  Jasper  County  (Iowa)  1031. 

The  obligation  of  a  connty  to  pay  an  attorney 
appointed  to  defend  one  charged  with  homicide 
held  determined  by  CV>de,  {  5314. — ^Korf  y.  Jas- 
per County  (Iowa)  1031. 

i   4.    Zlseal    maiuisement,    pnbUe    delit, 
■eenrltles,  »nd  taxation. 

A  county  must  levy  within  certain  limits  the 
taxes  required  for  certain  purposes  each  year, 
and  that  its  funds  have  beoi  improTidently  ex- 
pended in  the  past  does  not  relieve  it  of  such 
duty. — Lincoln  County  t.  Chicago,  B.  &  Q.  B. 
Co.  (Neb.)  17a 

Where  a  county  board  has  levied  the  fall 
amount  of  tax  allowed  by  law  for  a  county 
general  fund  and  designedly  levies  a  larger 
amount  of  bridge  tax  than  necessary  and  im- 
mediately transfers  a  large  part  thereof  to  the 
said  general  fund,  the  tax  so  unnecessarily  levied 
and  transferred  is  void. — liincoln  County  v. 
Chicago,  B.  &  Q.  B.  Co.  (Neb.)  178. 

In  a  salt  against  a  connty  to  recover  an  il- 
legal tax  paid  under  protest,  it  devolves  on  the 
county  to  point  out  what  portion,  if  any,  of 
the  tax  was  levied  for  legal  purpose  and  on  its 
failure  to  do  so  the  plaintiff  is  entitled  to  a 
verdict  for  the  full  amount  paid. — Lincoln  Coun- 
ty V.  Chicago,  B.  &  Q.  R.  Co.  (Neb.)  178. 

{   6.    Claims  asalast  oonaty. 

A  supervisor  who  had  purchased  labor  claims 
against  the  county  held,  under  Code,  {  59C, 
and  Code  Supp.  1902,  g  468a,  not  entitled  to 
enforce  the  claims.— Harrison  County  t.  Ogden 
(Iowa)  451. 

Where  county  commissioners  allow  an  illegal 
demand,  the  county  may  recover  from  the  claim- 
ant the  amount  paid. — Campbell  (3onnty  v. 
Overby  (S.  D.)  247. 

A  county  held  entitled  to  recover  the  money 
paid  to  a  claimant  presenting  an  illegal  claim 
allowed  by  the  board  of  county  commissioners. 
—Campbell  County  v,  Overby  (S.  D.)  247. 

g    6.    Actions. 

The  county  treasurer  of  Kamsey  county  is 
not  authorized  by  Gen.  St.  1894,  g  646,  to  pay 
a  judgment  against  the  county  on  presentation 
to  him  of  a  certified  copy  of  the  judgment  and 
a  voucher  for  the  payment  thereof  without 
an  order  or  warrant  of  the  county  auditor. — 
iState  V.  Foot  (Minn.)  iKi2. 


COUNTY  SEAT. 

See  '^nntlea,''  |  2. 

COURTS. 

Contempt  of  court,  see  "Contempt." 

Entiy  of  Judgment  in  vacation,  see  "Jndsmeot.* 

Judges,   see   "Judges." 

Judiciail  power,  see  "Constitutional  Law,"  g  1 

Jurisdiction    of    actions    against    carrien,   wk 

"Carriers,"  «  1. 
Jurisdiction    of    action    to    recover    overdarr-t 

collected  by   carrier,  see  "Carriers,"    g  1. 
Jnrisdiction  of  probate  proceedings,  see  "Wills,' 

{  3. 
Justices'  oonrta,  see  "Justices  of  the  Peace. 
Province  of  court  and  jury,  see  "Criminal  la*,* 

g  6. 
Review  of  decisions,  see  "Appeal  and  Error.' 
(Right  to  trial  by  Jury,  see  "Jury,"  i  L 
Trial  by  conrt  without  jury,  see  "Triml,''  i  7. 

g  1.  Establlsluient,  orsanlaatloB,  aai 
proeednre  In  ceneraL 
*nnder  Rev.  St.  1888,  g  2572,  a  term  of  coon 
held  not  to  come  to  an  end  by  failure  to  si- 
jonm  to  a  specific  time,  but  oondnaes  ontfl 
terminated  by  an  affirmative  Judicial  act,  or 
by  the  commencement  of  a  new  term. — Cooper 
y.  Granger  (Wis.)  193. 

g  8.     Oonrts  of  limited  or  inferior  Jmxia> 
dlotloa. 

Laws  1899,  p.  146,  c  143,  repealed  (Sen.  Sl 
1894,  g  5191,  by  implication  and  reqnired  tht 
change  of  venue  in  municipal  oonrts  of  tht 
class  to  which  it  applied  to  be  secured  nnda 
the  practice  in  the  district  court. — C^lark  v. 
Baxter  (Minn.)  838. 

I   3.    Conenrront   and   eonfllotims  Jarls' 
dletlon,  and  oonUty. 

A  defendant  in  a  chancery  snit  htid  entitlel 
to  bring  it  to  a  hearing,  notwithstanding  tlie 
pendency  of  an  action  at  law  between  the  aant 
parties  involving  the  same  subject-matter. — 
Scbmid  T.  Bensie  Circuit  Judge  (MitdiO  S5& 


See 


COVERTURE 

"Husband  and  Wife." 


CREDIBILITY. 

Of  witness,  see  "Witnesses,"  |  S. 

CREDITORS. 

See   "Assignments   for  Benefit   of  Creditors"; 

"Bankruptcy" ;   "Fraudulent  Conveyances." 
Rights  and  remedies  of  surety,  see  "Principal 

and  Surety,"  f  2. 
Rights  as  to  <mattel  mortgage  by  debtor,  sec 

'vChattei  Mortgages,"  g  4. 
Subrogation  to  nghts  of  creditor,  ae*  "Snbrofs- 

CREDITORS'  SUIT. 

Remedies  in  cases  of  assignments,  see  "Assign- 
ments for  Benefit  of  Creditors,"  i  2. 

Remedies  in  cases  of  fraudulent  conveyances, 
see  "Fraudulent  Cionveyanoea,"  i  2. 

CRIMINAL  LAW. 

Bail,  see  "Bail,"  |  1. 

(jondusiveness   of   Judgment,    see   "JodnneBt," 

S9. 
CJonvictlon  of  offense  included  in  that  cfaaised, 

see  "Indictment  and  Infonnatiott,"  i  C 
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€V>nTlcts,  we  "Convicts." 

Oosta  in  criminal  prosecotioni.  Bee  "Costs,"  (  6. 

Gredibilit7  of  witnesses,  see  "Witnesses,"  {  8. 

Eixamination  of  witnesses,  see  "Witnesses,"  }  2. 

Grand  jury,  see  "Grand  Jury." 

Indictment,  information,  or  complaint,  see  "In- 
dictment  and  Information." 

Toivr  impoainc  penalty  for  trespass  on  public 
lands  as  violation  of  personal  liberty,  see 
"Constitutional  Law,"  g  4. 

I^a-^  relating  to  damaees  for  destruction  of 
property  by  fire,  as  Inflicting  unusual  punish- 
ment, see    Damages,"  {  4. 

Ija'ws  denying  due  process  of  law,  see  "Con- 
stitutional Law,"  S  8. 

Liability  of  county  for  fees  of  counsel  employed 
for  indigent  person,  see  "Counties,"  }  8. 

Olfemet  hy  particular  clatiet  of  pertont. 
See  "Infants,"  {  1. 
Banks,  see  "Banks  and  Banking,"  |  1. 

Particular  offense*. 

See  "Abduction" ;  "Abortion" ;  "Adultery";  "As- 
sault and  Battery,"  8  2:  "Contempt'':  "Em- 
bezzlement"; "Forgery"';  "Homicide";  "In- 
cest";   "Perjury";    "Hape." 

Against  liquor  laws,  see  "Intoxicating  Liquors," 
ii  3,  4. 

Bastardy,  see  "Bastards,"  {  2. 

Trespass  on  public  lands,  see  "Public  Lands," 
S  !• 

i    I.    Nature  and  elements  of  erlme  and 
defenses  In  general. 

It  is  within  the  ezdnsiTe  power  of  the  Leg- 
islature to  declare  what  acts  shall  constitute 
a  crime,  to  define  the  same,  and  provide  such 
punishment  therefor  as  may  be  deemed  appro- 
priate.— State  V.  Shevlin-Carpenter  Co.  (Minn.) 

i  2.    Former  Jeopardy. 

*The  court  in  a  criminal  case  has  no  right 
to  discharge  the  Jury  on  tlieir  mere  statement 
that  they  nave  been  unable  to  agree,  without 
inquiry  as  to  their  ability  to  agree. — People  v. 
Parker  (Mich.)  999. 

*The  court  in  a  criminal  case  held  not  anthoi> 
ized  to  discharge  the  Jury  without  a  verdict. — 
People  V.  Parker  (Mich.)  999. 

'Under  Const,  art.  0,  {  28.  a  jury  impaneled, 
accepted  and  sworn  in  a  criminal  case,  cannot 
be  discharged  except  for  inability  to  agree  or 
for  other  overruling  necessity  constituting  a  mis- 
trial.—People  V.  Parker  (Mich.)  999. 

Under  Gen.  Laws  1896,  p.  3^,  c.  168,  de- 
claring certain  acts  of  trespass  on  state  lands 
a  crime  and  fixing  the  measure  of  damages  to 
be  recovered  in  a  civil  action  and  imposing 
criminal  punishment,  is  not  unconstitutional 
as  putting  the  wrongdoer  twice  in  jeopardy  for 
the  same  offense. — State  v.  Shevlln-Oarpenter 
Co.  (Minn.)  936. 

Const  art  1,  |  7,  providing  that  no  person 
shall  be  twice  put  in  Jeopardy  of  punishment  for 
the  same  offense,  applies  onlv  to  criminal  prose- 
cutions.—State  T.  SbevUn-Carpenter  Co. 
(Minn.)  936. 

I  3.    Evldenee.  - 

The  admission  of  one  charged  with  carrying 
a  concealed  weapon  In  violation  of  Code,  |  4776^ 
held  not  in  view  of  section  4589  a  confession  of 
guilt.— State  v.  Abrams  (Iowa)  1041. 

*One  tried  anew  in  the  district  court  as  pro- 
vided by  Code,  i  5617,  for  carrying  a  concealed 
weapon  in  violation  of  section  4775,  held  im- 
properly convicted  under  section  5491,  on  mere 
proof  of  his  confession  in  justice's  court.— State 
▼.  Abntms  (Iowa)  lOil. 


*In  prosecution  for  assault  with  Intent  to 
kill,  evidence  as  to  resisting  arrest  held  admis- 
sible to  show  consciousness  of  guilt — People  v. 
Haxer  (Mich.)  90. 

*In  a  prosecution  for  rape,  the  admission  of 
certain  evidence  held  reversible  error. — People 
V.  Long  (Mich.)  91. 

*The  admission  of  evidence,  on  trial  for  sell- 
ing liquor  without  a  license,  of  sales  by  de- 
fendant to  person  other  than  the  one  named 
in  the  indictment  held  not  error. — State  v.  Pe- 
terson (Minn.)  6. 

In  a  prosecution  for  assault  certain  evidence 
held  not  admissible  as  part  of  the  res  gestas. — 
State  T.  Kapelino  (S.  DO  836. 

*In  a  prosecution  for  crime,  evidencep  that  de- 
fendant was  reputed  to  be  a  man  of  truth  aiid 
veracity  was  not  admissible,  where  no  attack 
was  made  on  his  reputation  in  that  respect. — 
Johnson  v.  SUte  (Wis.)  65. 

*In  a  prosecution  for  murder,  certain  evidence 
held  not  admissible  as  res  gestn.— Johnson  v. 
State  (Wis.)  66. 

S  4.    Time  of  trial  and  eontlnnanoo. 

*An  application  for  a  continuance  on  the 
eronnd  of  absence  of  witness  held  properly 
denied.— State  v.  Athey  (Iowa)  224. 

*The  refusal  to  grant  a  continuance  held  not 
prejudicial  to  accused. — State  v.  Athey  (Iowa) 

S   5.    TriaL 

It  is  not  error  to  refuse  instructions  embodied 
in  those  given. — State  v.  Athey  (Iowa)  224. 

An  instruction  on  a  trial  for  adultery  held 
not  prejudicial. — State  v.  Athey  (Iowa)  224. 

Appointment  of  attorney  to  assist  In  the 
defense  of  one  charged  with  homicide  held  pre- 
sumptively made  at  the  request  of  accused.- 
Korf  V.  Jasper  County  (Iowa)   1031. 

Code,  fi  6318,  relating  to  the  appointment  of 
counsel  for  indigent  persons  accused  of  crime 
held,  in  view  ofTionst  art  1,  f  10,  to  authorize 
the  appointment  of  counsel  at  any  time  in  the 

STOceeding. — Korf    v.    Jasper    County     (Iowa) 
03L 

*The  assistance  of  coonsel  guarantied  by 
Const  art.  1.  I  10,  to  one  charged  with  crime, 
held  subject  to  reasonable  legislative  regulation. 
—Korf  V.  Jasper  County   (Iowa)  1031. 

In  a  prosecution  for  rape,  certain  argument 
of  the  prosecuting  attorney  held  not  cause  for 
reversal. — People  v.  Lambert  (Mich.)  345. 

*In  a  prosecution  for  murder,  the  calling  of 
a  witness  out  of  the  proper  order  of  proof  held 
prejudicial    error.— People   v.    Harper    (Mich.) 

*In  a  prosecution  for  forgery  of  a  check,  it 
was  not  an  abuse  of  the  trial  court's  discretion 
to  admit  the  check  In  evidence  before  proof  of 
the  forgery  had  been  introduced. — People  v.  Tol- 
lefson  (Mich.)  751. 

On  a  trial  for  rape  the  error  in  permitting 
certain  evidence  hela  cured  by  other  evidence. — 
People  V.  Murphy  (Mich.)  1009. 

*Where  accused  was  not  sworn  as  a  wit- 
ness a  charge  that  he  had  a  right  not  to  tes- 
tify and  that  no  inference  should  be  drawn  be- 
cause of  that  fact  was  not  erroneous. — People 
V.  Murphy  (Mich.)  1009. 

*An  instruction  to  find  according  to  the  evi- 
dence, and  to  follow  the  instructions,  lield  not 
erroneous  in  view  of  the  argument  of  the  coun- 
sel for  accused.— People  v.  Smith  (Mich.)  1072. 

•An  Instruction  predicating  a  right  to  con- 
vict on  proof  of  a  confession  by  accused,  regard- 
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less  of  whether  the  same  was  voluntary  or  made 
under  threats,  held  erroneous. — People  t.  Maz- 
field  (Mich.)   1087. 

Where  there  is  no  evidence  on  a  trial  for 
murder  that  accused  brought  on  the  difficult; 
or  was  actuated  by  any  hatred  or  spirit  of  iU 
will  or  revenge,  an  instruction  leading  the  jury 
to  believe  that  there  was  some  evidence  as 
to  hatred  and  ill  will  is  prejudicial  and  ground 
for  reversal. — Parker  v.   State    (Neb.)  121. 

Absence  of  counsel  assisting  In  the  prosecu- 
tion for  murder  at  opening  of  trial  Held  not 
ground  lor  reversal  where  opportunity  was  giv- 
en for  re-examlnation  of  jurors.— State  v.  Flute 
(S.  D.)  24a 

•In  a  prosecution  for  assault,  an  instruction 
in  the  language  of  the  statute  on  the  law  of 
intoxication  as  a  defense  held  proper.— State  v. 
Kapelino  (S.  D.)  335. 

It  is  not  necessary  in  a  criminal  prosecution 
for  the  state  to  produce  all  its  eyewitnesses  to 
the  transaction. — State  v.  Kapelino  (S.  D.)  335. 

♦Where,  under  a  statute,  there  are  degrees 
of  crime  and  the  jury  are  charged  with  the  duty 
of  finding  the  degree,  it  is  proper  for  the  court  to 
instruct  in  respect  to  the  acts  necessary  to  con- 
stitute the  crime  in  each  degree. — State  v.  Kape- 
lino (S.  D.)  335. 

*In  a  prosecution  for  assault  with  a  deadly 
weapon  with  intent  to  murder,  a  refusal  to 
charge  that  the  jury  might  convict  of  assault 
and  battery  simply  held  proper  under  the  evi- 
dence.— State  y.  Kapelino  (S.  D.)  335. 

•Where,  in  a  prosecution  for  assault  with  a 
dangerous  weapon,  the  court  correctly  charged 
on  the  law  of  intoxication  as  a  defense  in  the 
language  of  the  statute,  it  was  not  required  to 
repeat  the  instruction  by  giving  it  in  the  form 
requested  by  defendant. — State  v.  Kapelino 
(S.  D.)  835. 

S   6.    Jndcmeat,      sentenoe,      and      final 
oommltment. 

A  recital  In  the  record  that  accused  when  ar- 
raigned stood  mute  held  to  import  that  he 
was  called  on  to  plead  and  declined  to  do  so. — 
People  V.  Fisher  (Mich.)  2S0. 

The  record  of  the  trial  of  a  criminal  case 
held  to  sufficiently  show  presence  of  accused 
when  the  jury  was  impaneled  and  sworn,  and 
when  judgment  was  rendered.— People  v.  Fisher 
(Mich.)  280. 

{  T.     Appeal   and  error,  and  certiorari. 

Where  witness  subsequently  testified  to  the 
fact  called  for,  held  that  sustaining  objection 
to  a  question  was  harmless.— State  t.  Woodard 
(Iowa)  753. 

Where  the  record  fails  to  show  that  an  ap- 
peal is  taken  by  defendant  the  Supreme  Court 
is  without  jurisdiction  and  the  case  must  be 
stricken  from  the  docket— State  v.  Davis 
(Iowa)   1058. 

It  conld  not  be  presumed  on  a  writ  of  error 
that  certain  witnesses  whose  names  were  in- 
dorsed on  the  Information  testified,  or  that  their 
testimony  was  material  and  unfavorable  to 
accused,  m  support  of  an  assignment  of  error 
to  the  indorsement  of  the  names  of  such  wit- 
nesses on  the  information. — People  v.  Fisher 
(Mich.)  280. 

•On  appeal  from  a  conviction  for  crime,  de- 
fendant cannot  complain  of  rulings  allowing 
cro^-examination  of  defendant  as  to  his  con- 
viction of  other  offenses,  which  examination 
was  within  a  rule  suggested  by  defendant's 
founsel  and  was  not  objected  to. — People  v. 
Lambert  (Mich.)  345. 


•In  a  prosecution  for  crime,  a  negntrve  aasms 
by  defendant  to  a  question  'wbetber  this  «o 
the  first  time  he  was  ever  in  troaUe  ms  hais- 
less  to  defendant — People  v.  luarabert  OUA. 
345. 

•In  a  prosecntion  for  forgery  accosed  held  £>.: 
prejudiced  by  the  introduction  of  eT-idesce  r 
an  alleged  admission  whidi  the  coni-t  proaipt - 
struck  on  motion.— People  ▼.  ToUefaoD    (MidL' 

751. 

In  a  prosecution  for  forgery,  aocnaed  htU 
not  prejudiced  by  the  erroneous  introdoctioc  e; 
a  hotel  register  as  a  standard  of  oomparisoD  of 
handwriting.— People  v.  Tolle&on   (liicii.)  •■jI. 

•The  Supreme  Conrt  will  not  interfere  vi:k 
the  action  of  the  trial  court  in  dtscbarsiiqr  l 
jury  in  a  criminal  case,  where  the  facts  arf 
found  on  which  such  action  can  be  baaed. — 
People  V.  Parker  (Mich.)  999. 

B^elnsion  of  declaration  by  defendant  that  i 
certain  person  was  very  sick  at  a  time  nanm! 
is  not  reversible  error,  where  it  oondoai'vcjj 
appears  from  the  evidence  that  tlte  person  war 
very  sick  at  the  time,  and  the  statement  of 
defendant  could  throw  no  light  on  tlie  i^se. 
—State  T.  Bly  (Minn.)  833. 

•Where  the  evidence  is  not  preserred  it  cac- 
not  be  considered  on  appeal. — ^Parker  t.  State 
(Neb.)   121. 

•The  ruling  of  the  trial  court  in  admittiii^  «r 
rejecting  evidence  as  part  of  the  res  geaue  wil- 
not  be  disturbed  on  appeal  unless  clearly  errooe- 
008. — State  V.  Kapelino  (S.  D.)  335l 

To  secure  the  reversal  of  an  order  grantin; 
accused  a  new  trial,  a  stronger  ataowing  most 
be  made  than  is  required  to  reveirae  an  order 
overruling  such  motion.— State  t.  <>owley  (& 
D.)  491. 

The  exercise  of  discretion  in  granting  or  re- 
fusing accused  a  new  trial  will  not  be  reviewed 
in  the  absence  of  a  clear  showing  of  abase.— 
State  V.  Crowley  (S.  D.)  491. 

•On  a  prosecution  for  i>erjnry  in  making  a 
false  affidavit,  any  error  in  admitting  certaia 
evidence  held  cured  by  evidence  subsequently 
admitted.— Komp  v.  State  (Wis.)  46. 

The  decision  of  the  trial  court  as  to  whether 
matter  is  admissible  as  rea  gests  is  on  appeal 
to  be  treated  as  correct  unless  manifestly  wronfr 
—Johnson  v.  State  (Wis.)  55. 

I  8. 


and     preventlaim     af 


PnnlaHnient 
orlme. 

Where  accused  was  convicted  on  December 
18,  1904,  of  a  forgery  committed  on  January 
13,  1903,  a  sentence  of  not  less  tlian  8  nor 
more  than  10  years  under  the  indetermloate 
sentence  law  of  1903  held  valid  for  the  miaungm 
period.— People  v.  Fisher  (Mich.)  2tia 


CROPS. 

See  "Agriculture." 

Mortgage  of,  see  "Chattel  Mortgages," 


I  1. 


See 


CROSS-EXAMINATION. 

"Witnesses,"  i  Z 


CROSSINGS. 

Railroad   crossing,   see   "Railroads,"   J   2. 

CRUELTY. 

Oround   for   divorce,   see   "iMvoroe,"   H    li  3. 
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ee   "Dower." 


CURTESY. 


CUSTODY. 


labeaB  corpus  for  custody  of  child,  ate  "Habeas 
Corpus,"  8  1- 

DAMAGES. 

Jotnpensation  for  property  taken  for  public 
ase,  see  "Eminent  Domain,"  §  2. 

larmleas  error  in  rulings  relating  to,  see  "Ap- 
peal and  Error,"  {  15. 

nadequate  damages  as  ground  for  new  trial, 
Be«  "New  TriaV'  |  3. 

leqaests  for  inatmctiona  relating  to,  see 
••Trial,"    i   4. 

teview  of  questions  of  fact  relating  to,  see 
'•Appeal  and  Error,"  |  14. 

Damagei  for  poritoitlar  «n/ttrtM. 
Bee   "Aosault  and  Battery,"  i  1;  "Breach  of 

Marriage  Promise":   "Death,"  i  2;   "Fraud," 

§  2. 
A.lieiiation    of    affections,    see    "Husband    and 

Wife,"  t  8. 
Breach  by  buyer  of  contract  for  sale  of  goods, 

see  "Sales,"  {  7.- 
Breach  by  seller  of  contract  for  sale  of  goods 

see  "Sales,"  S  8. 
Breach  of  contract,  see  "Contracts,"  J  4. 
Breach  of  warranty,  see  "Sales,"  {  8. 
Failure  of  lessor  to  give  possession  of  leased 

premises,   see   "Landlord   and  Tenant,"   J  2. 
Trespass  on  public  lands,  see  "Public  LAnds," 

S  1. 
Wrongful  attachment,  see  "Attachment,"   |  2. 
Wrongful  protest,  see  "Bills  and  Notes,"  (  2. 

i  1.     Oronnda  and  avbjeeta  of  eenpen- 
satory   damages. 

*Both  at  common  law  and  under  Rev.  Civ.  Code 
1890,  81  4097,  4973,  one  who  suffers  an  injury 
by  the  wrongful  act  of  another  may  recover  for 
detriment  resulting  after  the  commencement  of 
the  action  or  certain  to  result  in  the  future 
and  whether  the  damages  alleged  are  general 
or  special  in  character. — Shoemaker  t.  Sonjn 
(N.   D.)  42. 

*A  building  contractor  held  entitled  to  coun- 
terclaim as  against  a  subcontractor  the  amount 
such  contractor  was  required  to  pay  for  super- 
intendent's salary  owing  to  the  subcontractor's 
delay  in  furnishing  iron  as  provided  by  the 
subcontract — Modern  Steel  Structural  Co.  t. 
English  Const.  Co.  (Wia.)  70. 

Payment  by  a  contractor  of  claima  made  by 
hia  employes  and  subcontractors  for  losses  by 
plaintiff's  delay  in  performing  a  subcontract  for 
the  iron  work  of  a  building  without  notice  of 
such  claima  to  plaintiff  held  not  to  preclude  de- 
fendant from  recovering  on  such  claims  as 
against  plaintiff. — Modem  Steel  Stmctural  Ca 
V.  English  Const.  Co.    (Wis.)  70. 

I  2.    Llaaidated  damases  and  penaltlea. 

A  provision  for  $1,000  liquidated  damages,  if 
the  vendor  of  land  did  not  within  a  certain  time 
sell  it  for  the  purchaser  at  a  certain  price,  held 
enforceable  without  proof  of  actual  diunagea. — 
Ablers  v.  Harrison  (Iowa)  S31. 

I  3,   laadeqnate  and  exeesalTe  damasea. 

In  an  action  against  a  railroad  for  a  rape 
committed  on  a  passenger  held,  that  a  verdict 
for  $8,000  was  excessive  by  $3,000. — Garvik  v. 
Burlington,  O.  R.  &  N.  Ry.  Co.  (Iowa)  327. 

*ln  an  action  for  personal  injnriea  to  a  pas- 
senger, an  award  of  damagea  in  the  aum  of 
$S.')()0  held  not  excessive.— De  Blois  v.  Great 
Northern  Ry.  Co.  (Minn.)  203. 


In  an  action  for  personal  injuries,  a  verdict 
for  plaintiff  is  not  necessarily  excessive  bc;- 
cause  part  of  the  damagea  were  due  to  the 
malpractice  of  plaintiff'a  physician  and  because 
of  the  difficulty  of  tracing  the  damages  for 
which  defendant's  negligence  was  the  proximate 
cause.  —  Viou  v.  Brooks-Scanlon  Lumlwr  Co. 
(Minn.)   891. 

*In  an  action  for  personal  injuries,  a  verdict 
for  $8,000  held  not  excessive. — Howard  v.  Bel- 
denville  Lumber  Co.   (Wis.)    48. 

{   4.     Fleadimc,  eTldenoe,  and  aaaeaament, 

la  an  action  for  personal  injuries  an  instruc- 
tion on  tlie  expectancy  of  life  determined  by 
life  tables,  aa  bearing  on  the  measure  of  dam- 
ages, held  not  prejudicial. — Bettis  v.  Chicago. 
R.  I.  &  P.  Ry.  Co.  (Iowa)  103. 

*In  an  action  for  personal  injuries  an  instruc- 
tion on  measure  of  damages  held  correct. — 
Bettis  v.  Chicago,  R.  I.  &  P.  By.  Co.  (Iowa) 
103. 

*In  an  action  for  injuries,  plaintiff  hdd  prop- 
erly permitted  to  introduce  evidence  that  ahe 
was  troubled  with  fainting  spells,  though  the 
declaration  contained  no  specific  allegation  rela- 
tive thereto. — Renders  v.  Orand  Trunk  R.  0>. 
(Mich.)   308. 

Pub.  Laws  1903,  p.  409,  No.  249,  relating  to 
forest  preservation,  held  not  to  impliedly  re- 
peal Comp.  Laws,  8  11,663,  relating  to  damages 
for  the  destruction  of  property  by  fire. — Allen 
T.  Balnbridge  (Mich.)  732. 

Comp.  Lawa,  8  11,653,  relating  to  the  deatmc- 
tion  oi  property  by  fire  aet  by  another,  held 
not  unconstitutional  because  inflicting  unusual 
punishment.— Allen  v.  Bainbridge   (Mich.)  732. 

*One  suing  for  damagea  from  fire  aet  by  an- 
other on  hia  own  premises  must  prove  by  a 
a  preponderance  of  the  evidence  the  damages 
sustained. — Allen  v.  Bainbridge   (Mich.)  732. 

That  certain  wages  per  week  were  received 
at  the  time  of  an  accident  does  not  show  that 
the  amount  of  the  wages  for  the  time  the 
injured  party  is  incapacitated  is  the  measure  of 
damages. — Anderson  v.  Young  (Minn.)  208. 

Where  plaintiff  settled  a  claim  for  malpractice 
against  his  physician,  who  treated  his  injuries. 
caused  b^  defendant's  negligence,  an  instruction 
that  plaintiff  can  recover  only  such  damages 
as  proximately  result  from  defendant's  negli- 
gence aside  from  any  aggravation  by  the  neg- 
ligence of  the  attending  physician,  contained 
no  just  ground  of  complaint— Vion  ▼.  Brooks- 
Scanlon  Lumber  Co.  (Minn.)  891. 

*When  the  complaint  alleges  and  the  proof 
shows  facts  such  as  will  warrant  a  recovery 
of  exemplary  damages,  they  need  not  be  claim- 
ed by  name  and  aa  such,  but  may  be  recovered 
under  the  claim  for  damages  generally. — Shoe- 
maker V.   Sonjn    (N.   D.)   42. 

*In  an  action  for  personal  injuries  an  instruc- 
tion as  to  damages  for  future  suffering  held 
erroneous. — Howard  v.  BeldenviUe  Lumber  Co. 
(Wis.)   48. 

DEATH. 

Argument  and  conduct  of  counsel  in  action  for, 
see  "Trial,"  8  2. 

Caused  by  operation  of  railroads,  see  "Rail- 
roads," 8  4. 

Caused  by  unlawful  sales  of  liquor  to  dece<lont. 
see  "Intoxicating  Liquors,"  8  5. 

Evidence  of  death  of  insured,  see  "Insurance," 
811. 

Liability  of  surgeon  for  causing  death  during 
operation,  see  "Physicians  and  Surgeons." 

Of  party  to  action  ground  for  abatement,  see 
"Abatement  and  Revival,"  8  1. 


*Polat  aanotated.    See  ayllabws. 
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Of  prindpal  as  revocation  of  agency,  see  "Prin- 
cipal and  Agent,"  8  1- 

Opinion  evidence  in  action  for,  see  "Evidence," 
I  10. 

Substltntion  of  parties  In  action  for,  see  "Par- 
ties,"  I  1. 

Suspension  of  running  of  statute  of  limitation, 
see  "Limitation  of  Actions,"  {  2. 

Wrongful  death  of  servant,  see  "Master  and 
Servant,"  |{  4,  6. 

I   I.    ETidenee  of  de»t]i  and  ot  •nrrlT- 
orshlp. 

*A  rebuttable  presumption  of  death  arises 
where  a  person  has  been  absent  from  his  home 
and  no  tidings  have  been  received  from  him 
for  seven  years. — Spahr  v.  Mutual  Life  Ins.  Co. 
(Minn.)  4. 

*Tbe  presumption  that  a  person  is  dead,  from 
whom  nothing  has  been  beard  during  seven 
years,  does  not  create  a  nresumption  that  he 
died  at  any  particular  time  during  those  years. 
— Spahr  V.  Mutual  Life  Ins.  Co.   (Minn.)  4. 

'Evidence  keld  to  warrant  a  jury  in  finding 
death  of  a  person  at  or  abont  the  time  of  his 
disappearance. — Spahr  v.  Mutual  Life  Ins.  Co. 
(Minn.)  4. 

{   2.    Aetlena  for  eanstnc  deatli. 

*In  an  action  for  injuries  causing  the  death 
of  a  servant,  an  instruction  on  the  measure  of 
damages  held  proper. — Hamner  v.  Janowitz 
(Iowa)  lOa. 

DEBTOR  AND  CREDITOR. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy" ;    "Fraudulent  Conveyances." 

DECEDENTS. 

Estates,  see  "Descent  and  Distributton" ;   "Ex- 

ecutom  and  Administrators." 
Testimony  as  to  transactions  with  persons  since 

deceased,  see  "Witnesses,"  |  1. 


DECEIT. 


See  "Fraud." 


DECLARATIONS. 

As  evidence  In  dvil  actions,  see  "Evidence,**  |  8. 


In  equity. 


DECREE. 

"Equity,"  i  8. 

DEEDS. 


Absolute  deed  as  mortgage,  see  "Mortgagres." 

Cancellation,  see  "Cancellation  of  Instruments." 

Color  of  title  to  sustain  adverse  possession,  see 
"Adverse  Possession,"  f  1. 

Declarations  as  evidence  in  action  to  set  aside, 
see  "Evidence,"  §  6. 

Distinguished    from    wills,    see    "Wills,"    J    2. 

Estoppel  by  deed,  see  "Estonoel,"  {  1. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 

Joinder  in  execution  of  deeds  as  evidence  of  mar- 
riage, see  "Marriage." 

Of  trust,  see  "Chattel  Mortgages,"  8  1 ;  "Mort- 
gages." 

Parol  or  extrinsic  evidence,  see  "EJvidence,"  f  9. 

Recovery  of  taxes  paid  under  protest  to  procure 
record  of  deed,  see  "Taxation,"  8  12. 

Reformation,  gee  "Reformation  of  Instruments." 

Right  of  guardian  to  maintain  an  action  to 
set  aside  deed  of  ward,  see  "Guardian  and 
Ward,"  8  1. 

Tax  deeds,  see  "Taxation,"  1 16. 


i  1.     Reanlsltea  sad  validity. 

•Although  one  be  the  subject  of  an  nag 
delusion,  he  is  not  on  that  account  incooapeB-: 
to  make  a  deed  or  will,  unless  the  OME&i 
extends  to  the  subject  out  of  whicb  the  coo«i!»- 
anoe  grew,  and  thus  affected  his  bwrinwi  eapt> 
Ity.— Reese  v.  Sbntte  (Iowa)  525. 

In  the  absence  of  fraud  in  the  procorsiKr 
of  a  conveyance  from  an  aged  ooaple  in  oc 
sideration  of  the  grantee  supporting  tbem  ia 
life,  the  grantee  cannot  be  deprived  ot  bia  irzr 
tract  without  sufBdent  cause. — Lewis  t.  W3e=: 
(Iowa)  688. 

A  person  luirting  with  his  propertT'  in  oer 
sideration  of  an  agreement  for  sapport  ^<. 
generally  entitled  to  recover  hia  property  so  '_- 
cord  arising  between  the  parties. — Lewis  t.  Wl- 
cox  (Iowa)  636. 

*A  grantor  who  had  deposited  a  deed  wit*  i 
third  person  to  be  delivered  after  the  graatar't 
death  held  to  have  had  a  right  to  recall  lac 
destroy  the  deed. — Cole  v.  Cole   (A..ich.)  101 

•Record  of  a  deed  by  the  depositary  wiibsrs 
authority  prior  to  the  death  of  both  gTanta»& 
at  which  time  it  was  to  be  delivered,  AeM  aa 
to  change  its  character  so  as  to  vest  a  presot 
interest  in  the  grantee. — Leonard  ▼.  Lieacsri 
(Mich.)  985. 

Evidence  held  Insufficient  to  show  tiiat  gcu- 
tors  were  incompetent  or  that  deed  was  procoW 
by  undue  influence. — Kamin  v.  ir«i»itii  (Mic-' 
1077. 

I  2.     Oomstrnotlon  and  opezmtloH. 

•Where  land  is  described  with  reference  te 
a  map  or  plat,  the  map  or  plat  becomes  f« 
the  purpose  of  description  a  part  of  ttie  deed 
— Board  of  Park  Com'rs  v.  Taylor  (loirai 
927;  Same  v.  Kimball,  Id.;  Same  t.  RnbinaiB. 
Id. 


A  deed  construed,  and  held  that  it  was  witfeii 
the  rule  in  Shelley's  Case.— Kepler  t.  Larao: 
(Iowa)  103a 

•A  deed  construed,  and  held  that  a  oonditioa- 
al  fee  passed  to  the  grantee,  and  that  mtda 
the  terms  of  the  deed  after  the  birth  of  direct 
issue,  he  could  convey  an  absolute  title. — Kepla 
V.  Larson  (Iowa)  1033. 

•In  determining  the  estate  created  by  a  de«d. 
the  granting  clause  and  habendum  read  to- 
gether.—Kepler  V.  Larson  (Iowa)  1033. 

•A  grantor  of  certain  land  held  to  have  coa- 
veyed  the  entire  tract  to  whicb  he  had  title 
and  not  to  be  a  tenant  in  common  of  any  put 
of  the  land. — Lang  v.  Osceola  ConaoL  Min.  Co. 
(Mich.)  67a 

Subsequent  deeds  by  a  purchaser  at  an  m- 
valid  foreclosure  sale  operate  as  an  eqnitibic 
assignment  of  the  mortgage. — Nash  v.  Kortli- 
west  Land  Co.  (N.  D.)  792. 

A  deed  reserving  the  right  to  remove  tinibir 
and  requiring  the  grantor  to  pay  taxes  imtil 
release  of  the  timber  held  only  to  require  tk 
grantor  to  pay  such  taxes  as  became  a  lio 
on  the  land  prior  to  release  thereof,  ander  B«t. 
St  1898,  8  IWl.— Snlveley  v.  Keystone  Lumber 
(30.  (VfitL)  215. 

8   3.    Pleadlac  and  eTideaoe. 

A  finding  that  a  grantor  in  a  deed  delivered 
the  same  to  the  grantee  Aeld  warranted. — M^ 
Carthy  v.  Colton  (Iowa)  217. 

In  an  action  by  heirs  to  set  aside  oonveyanca 
made  by  their  deceased  father  to  defendant,  liii 
second  wife,  evidence  held  insufficient  to  show 
undue  influence  on  defendant's  part  in  procunni 
the  conveyances. — Dean  v.  Dean  (Iowa)   1051 

Where,  In  an  action  by  heirs  to  set  aside  con- 
veyances made  by  their  deceased  father  to  de' 


•Point  annotated.    See  ayllabna. 
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«iidant,  his  second  wife,  the  evidence  heU  to 
~a.iae  no  presumption  that  the  conveyances  were 
>£  defendant's  procurement — Dean  t.  Dean 
.Iowa)    1051. 

In  an  action  by  heirs  to  set  aside  conTeyancea 
3iade  by  their  deceased  father  to  defendant,  his 
second  wife,  the  burden  of  proof  was  on  plain- 
zxSa  to  show  undue  influence  exerted  by  defend- 
ajat.— Dean  v.  Dean    (Iowa)   1051. 

The  marriage  of  a  grantor  two  months  after 
tlxe  burial  of  hia  first  wife,  with  whom  he  had 
Lived  52  years,  held  not  conclusive  proof  of  im- 
becility or  mental  Incapacity.— Dean  r.  Dean 
<  Iowa)  1051. 

In  an  action  by  heirs  to  set  aside  convey- 
sinces  made  by  their  deceased  father  to  defend- 
a.nt,  his  second  wife,  evidence  held  insufficient 
t:o  show  that  deceased  was  helpless  or  dependent 
on  defendant  for  care  prior  to  his  last  sickness. 
— Dean  y.  Dean  (Iowa)  1051. 

In  a  snit  to  set  aside  a  deed  as  a  cloud  on 
title,  evidence  heM  insufficient  to  establish  that 
the  deed  was  placed  on  record  by  the  depositary 
at  the  direction  of  the  grantor. — Leonard  T. 
Eieonard  (Mich.)  985. 

DE  FACTO  CORPORATIONS. 

See  "Counties,"  i  1. 

DE  FACTO  OFFICERS. 

See  "Officers,"  {{  1,  2. 

Authority  to  receive  and  care  (or  returns  of 
election,  see  "Elections,"  |  2. 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Decree  In  equity,  see  "Equity,"  J  6. 
Judgment  by,  see  "Judgment,"  {  3. 
Judgment  in  garnishment  proceedings,  see  "Gar- 
nishment," I  3. 


DEGREES. 

Instructions  as  to  d^rrees  of  crime,  see 

inal  Law,"  i  fi. 
-Of  homicide,  see  "Homicide,"  »  1.  2. 


'Crlm- 


DELAY. 

In  tran8portatl<»i  of  live  stock,  see  "Carriers," 
Laches,  see  "Equity,"  t  2. 

DELIVERY. 

Of  deed,  see  "Deeds,"  {  1. 

Of  goods  by  carrier,  see  "Carriers,"  |  L 

Of  goods  sold,  see  "Sales,"  Si  2,  4. 

Of  foods  to  carrier,  see  "Carriers,"  8  1. 

Of  msurance  policy,  see  "Insurance."  t  4. 

DEMURRER. 

In  pleading,  see  "Equity,"  t  8;  "Pleading,"  i  S. 


See 


DEPOSITIONS. 

"Witnesses." 


'Objection  to  depositions  on  the  ground  that 
the  necessity  of  taking  the  same  is  not  shown 
ehould  be  made  before  they  are  read  in  evidence. 
— Schlac  T.  Qooding-<Joze  Co.   (Minn.)   11. 

'Foiat  •mBoiaiecI.    Bee  syllsbns. 


DEPOSITS, 

In  bank,  see  "Banks  and  Banking,"  |  2, 

DEPUTIES. 

See  "Officers,"  i  1. 

DESCENT  AND  DISTRIBUTION. 

See  "Dower" ;  "Slxecntors  and  Administrators" ; 

"Wills." 
Conclusiveness  of  adjudication  of  heirship,  see 

"Judgment,"  {  9. 
Inheritance  and  transfer  taxes,  see  "Taxation," 

«18. 

I   1.    Persons  entitled  and  tlielv  vespee- 
tlve  slutres. 

Under  Code,  |  2985,  the  execution  of  a  quit- 
claim deed  by  a  surviving  husband  held  not 
an  election  to  take  the  distributive  share  of 
his  wife's  estate  instead  of  the  homestead. — 
John  Deere  &  Co.  v.  Meyer  (Iowa)  236. 

'Evidence  held  to  show  that  claimants  were 
intentionally  omitted  from  a  wiU. — ^Brown  v. 
Bi«wn  (Neb.)  180. 

*The  burden  of  proof  is  on  a  pretermitted 
dtild  or  grandchild  to  show  that  uie  omission 
to  make  provision  for  him  in  a  will  was  unin- 
tentional.— Brown  v.  Brown  (Neb.)  180. 

DESCRIPTION. 

Of  debt  secured  by  mortgage,  see  "Chattel  Mert- 
S  2. 
rty  conveyed,  see  "Boundaries,"  i  1 ; 

;■  i  2. 

Of  property  mortgaged,  see  "Chattel  Mortga- 
ges," U  1.  2:    'Vortgagea,"  i  2. 

DETINUL 

See  "Heplevln." 

DEVISES. 

See  "Wills." 

DIPSOMANIACS. 

See  "Drunkards." 

DIRECTING  VERDICT. 

For  intervener,  action  of  replevin,  see  "Re- 
plevin," I  8. 

In  civil  actions,  see  "Trial,"  S  8. 

Waiver  of  error  in  denying  motion  to  direct 
verdict,  see  "Trial,"  {  8. 

DIRECTORS. 

Of  corporation,  see  "Corporations,"  US,?. 

DISCHARGE. 

From  indebtedneit,  ohUgation,  or  Udbility. 
See  "Accord  and  Satisfaction"  :    "Bankruptcy," 
I  1;   "Compromise  and  Settiemeut." 


DISCONTINUANCE. 

Of  action,  see  "Dismissal  and  Nonsuit," 

DISCRETION  OF  COURT. 


I  1. 


Amendment  of  Indictment  or  Infonnatton,  see 
"Indictment  and  Information,"  g  2. 

Discontinuance  of  action,  see  "Dismissal  and 
Nonsuit,"  §  1. 
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Granting  new  trial,  see  "New  Trial,"  |  1. 

Reception  of  evidence,   aee   "Trial.*    {   1. 

Review  in  civil  actions,  see  "Appeal  and  Er- 
ror," g  13. 

Review  in  criminal  prosecutions,  see  "Criminal 
Law  "  S  7. 

Si>ecial  interrogatories  and  findings,  aee  "Trial," 

i  6- 

Taxation  of  coats,  aee  "Costs,"  i  1. 

DISMISSAL  AND  NONSUIT. 

Aa  bar  to  anotlier  action,  see  "Judgment,"  |  8. 

At  trial,  see  "Trial,"  §  3. 

Dismissal  of  action  to  set  aside  notice  to  redeem 

from  tax  sale,  see  "Taxation,"  {  15. 
Dismissal  of  appeal  or  writ  of  error,  see  "Api)eal 

and  Error,"  f  7. 
Dismissal  of  bill  of  review  in  equity,  see  "Eq- 

nity,"  I  7. 

(    1.     Volnntmry, 

*The  discretion  of  the  court  in  denying  a  mo- 
tion to  discontinue  an  action  held  not  abused. — 
Snbera  t.  Jones  (S.  D.)  20. 

DISSOLUTION. 

Of  injunction,  see  "Injunction,"  {  S. 

Of   partnersliip,   see   "Partnership,"   {   4. 

DISTRIBUTION. 

Of  assets  of  partnership  on  dissolution,  see 
"Partnership,''   S  4. 

Of  estate  of  decedent,  see  "Descent  and  Dis- 
tribution." 


See  "Drains." 


DITCHES. 


DIVISION. 


Of  municipal  corporations,  see  "Municipal  Cor- 
porations," i  1, 

DIVORCL 

Annulment  of   marriage,   see   "Marriage." 
Dofault  judgment,  see  "Judgment,"  i  8. 

t    1.    Oronads. 

'Continued  threats  of  personal  violence,  and 
accusations  of  crime  and  the  use  of  profane  lan- 
guage, held  sufficient  to  support  a  wife's  peti- 
tion for  divorce  on  the  grounds  of  cmel^. — 
Griffith  V.  Griffith   (Neb.)  881. 

I  2.     Defeases. 

'Continual  cohabltatien  np  to  within  three 
weeks  of  their  separation,  and  after  the  hus- 
band knew  of  his  wife's  infidelity  and  life  of 
shame,  constituted  condonation,  precluding  a  di- 
vorce on  the  ground  of  adultery.— McAnmch  v. 
McAninch  (Iowa)  232. 

'Complainant,  having  been  guilty  of  infidelity, 
held  not  entitled  to  a  divorce  for  cruel  and  in- 
human treatment  by  her  husband. — Stlehr  ▼. 
Stiehr  (Mich.)  684. 

'The  condonation  of  a  wife's  wrong,  not 
subsequently  repeated,  will  b^  the  husband 
from  obtaining  a  divorce  therefor. — Griffith  v. 
Griffith  (Neb.)  881. 

i   8.    Jnrlsdietloa,   prooeedlan,  aad  re« 
Uef. 

SiVidence  in  a  suit  for  divorce  on  the  ground 
of  extreme  cruelty  held  insufficient  to  sustain 
a  decree  for  complainant.— Hewelt  v.  Hewelt 
(Mich.)  604 


In  divorce  held  that  under  the  pleadiD$i  Ib 
court  had  jurisdiction  to  grant  complajna::  ; 
decree. — Ferguson  v.  FerguscMi  CMicfa.)  CS:- 

Elvidence  in  an  action  for  divorce  held  to  n^ 
tain  a  verdict  for  defendant. — Roaaeil  v.  E?- 
seU  (Neb.)  148. 

i  4.    Alimony,  allovranees,   And  disp«> 
tloa  of  prepertT. 

Decree  amending  prior  decree  in  divixt> 
though  unauthorized,  held  not  void  so  aa  to  :• 
subject  to  collateral  attack. — Cole  t.  C-.- 
(Mich.)  74. 

Under  C!omp.  Laws  1897.  f  8841,  oonrt  i- 
to  iiave  jurisdiction  after  onaathorized  dns*- 
for  allowance  in  divorce  suit  to  revise  and  tk-- 
the  decree.— Cole  v.  Cole  (Midi.)  74. 

'On  petition  for  amendment  of  deem  f-.r  | 
allowance  to  wife  in  divorce  sait,  change  of  dr  i 
cumstances  shown  held  to  antborise  tlie  aaeci  I 
ment  sought — (3ole  v.  CJole  (Mich.)  74.  ' 

'Where  a  wife  obtained  a   divorce,   alimc^f    I 
should  not  be  less  than  the  value  of  the  ioteP!^'. 
which  before  divorce  she  possessed,  in  tiie  pr.--    ! 
erty  which  she  and  her  husband  ^^ther  &: 
owned. — Brown  v.  Brown  (Mich.)  2SSl 

'Where  alimony  in  gross  is  awarded,  ersr 
material  fact  should  be  before  the  court. — ^Fer- 
guson V.  Ferguson  (Mich.)  682. 

Award  of  alimony  to  a  wife  modified. — ^B«*- 
erman  v.  Bowerman  (Mich.)  1086w 

'In  determining  the  amount  of  alimony  Mi 
that  the  homestead  would  be  taken  into  coc- 
sideratl(Hi. — Bowerman   v.    Bowerman    (Mich, 

1086. 

'Where  divorce  from  the  husband  is  gractK 
to  the  wife  her  interest  in  his  estate  is  *> 
same  as  npon  his  death. — Linse  t.  Lis- 
(Minn.)   & 

'Where  on  divorce  granted  to  the  wife  etn 
freely  consents  to  a  division  of  the  estate  tst- 
to  accept  a  certain  amount  as  permanent  al- 
mony,  the  judgment  is  final  unless  set  aside  for 
cause,  and  having  accepted  the  amoont  she  is 
estopped  from  denying  the  validity  of  the  jads- 
ment. — Linse  v.  Linse  (Minn.)  8. 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  "Bridence.* 
18. 

DOUBLE  DAMAGES. 

For  trespass  on  public  lands,  see  **P«Hie 
Lands,"  i  1. 

DOWER. 

Ejectment  for  nnassigned  dower,  see  "Eject- 
ment," S  3. 

Evidence  of  marriage  In  proceeding  to  re- 
cover dower,  see  "Marriage." 

Limitation  of  action  by  widow  for  partitioB. 
see  "Limitation  of  Actions,"  S  1. 

i   1.    Nature  aad  requisites. 

Under  C!ode.  {  2912,  the  failure  of  the  grantw 
in  a  power  of  attorney  authorising  him  to  con- 
vey the  grsmtor's  land  held  not  to  affect  tb-; 
right  of  the  widow  of  the  grantor  to  dower.— 
Britt  V.  Gordon  (Iowa)  319. 

A  widow  held  presumptively  entitled  to  dover 
in  certain  lands. — Britt  v.  Grordon  (Iowa)  319. 

A  certain  transaction  held  not  to  prejadin 
the  rights  of  a  widow  to  dower  in  certain  landi. 
—Britt  V.  Gordon  (Iowa)  319. 

Acts  by  the  grantee  in  a  power  of  attorwy 
authorizing  a  conveyance  of  the  grantor's  lan<b 


'Polat  aaaeteted.   8«*  sjllaltas. 
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eld  not  a  ratification  of  the  grantee's  wrongful 
crt.  so  as  to  deprive  the  grantor's  wife  on  his 
eatli  of  her  right  to  dower. — Britt  v.  Gordon 
Eo'wa)  319. 

*TTnder  Comp.  Laws  1897,  f|  8918,  8938, 
irliere  a  man  and  wife  were  nonresidents,  at  his 
leath  the  wife  held  entitled  to  dower  in  those 
rxiicls  of  which  the  husband  had  a  right  to  pos- 
<.'xsion,  though  not  in  actual  possession. — ^Fnt- 
»ey  V.  Vinton  (Mich.)  655. 

ITbe  wife  of  a  partner  held  to  possess  an  in- 
choate right  of  dower  in  the  partnership  land 
acquired  by  the  partner  in  his  own  name  pre- 
I'iously  to  the  creation  of  the  partnership. — 
Chase    v.   Angell   (Mich.)    1105. 

"Where  a  hasband  and  wife  conveyed  real 
estate  to  two  grantees  as  security  for  a  debt, 
which  was  fully  paid  before  the  death  of  the 
hufiband,  and  no  reconveyance  was  ever  had 
and  grantees  conveyed  to  defendant,  who  had 
notice  that  the  original  conveyance  was  as 
security  only,  held,  that  the  widow  of  the  grant- 
or ^vas  entitled  to  dower. — Wild  v.  Stors  Brew- 
ing Co.  (Neb.)  145. 

S     2.     Inchoate  interest. 

^Adverse  possession  of  the  lands  of  a  husband 
B.  safficient  time  to  ripen  into  title  held  to  bar 
the  dower  rights  of  his  widow,  under  Comp. 
Laws  1897,  i  893a— Putney  v.  Vinton  (Mich.) 
C>55. 

Tlie  representations  by  a  husband  before  the 
board  of  review,  though  improper,  cannot  af- 
fect th€f  rights  of  his  wife  to  dower.— Chase  y. 
An«ell  (Mich.)  1105. 

S    3.    Rlchts  and  remedies  of  irldotr. 

IThe  firenprfll  statute  of  limitations,  and  not 
Code,  i  .S309,  held  to  apply  to  an  action  in  equity 
or  for  the  partition  of  a  distributive  share  of  the 
•■state  of  a  decedent. — Britt  t.  Oordon  (Iowa) 
319. 

DRAINS. 

Appealability  of  order  in  proceedings  for  es- 
tablishment of  drain,  see  "Appeal  and  Er- 
ror," §S  1,  2. 

Limitation  of  action  for  injuries  from,  see 
"Limitation  of  Actions,"  §  2. 

i    1.    Eatabllalunent   and '  maintenance. 

Under  Comp.  Laws,  {  4346,  as  amended  l>y 
Acts  1809,  p.  459,  No.  272,  and  sections  942, 
4392,  11.297,  a  probate  judge  making  a  return 
to  a  writ  of  certiorari  to  review  drain  proceed- 
ings field  not  entitled  to  fees  for  certified  copies 
and  exemplifications;  section  4392  applyiuf;  to 
papers  furnished  under  sections  4314,  4325, 
4327,  and  4328.— Patterson  v.  Calhoun  Circuit 
Judge  (Mich.)  351. 

Rev.  St  1898,  S  1379-11-1379-81,  held  not 
to  authorize  drainage  commissioners  to  adopt  a 
ilrainage  system  contemplating  the  destruction 
of  a  navigable  river  and  a  navigable  meandered 
lake.- In  re  Dancy  Drainage  Dlst  (Wis.)  202 ; 
Knoller  v.  Dobrath,  Id. 


DRUNKARDS. 

Laws  relating  to  as  violation  of  personal  lib- 
iTty.  see  "Constitutional  Law,"  f  4. 

SPSS.  Laws  190R.  p.  387,  c.  82 ;  Cobbey'g  Supp. 
1905,  Hi  9050a-965<)h,  known  as  the  "Dipsoma- 
niac Law,"  are  in  pari  materia  with  other 
laws  providing  for  the  detention,  care,  and  dis- 
charge of  persons  committed  to  the  hospital 
for  tibe  insane  and  mast  be  construed  in  connec- 
tion therewith. — Ex  parte  Schwarting  (Neb.) 
IM. 


A  person  who  has  been  confined  in  a  hospital 
for  the  insane  .under  Sess.  Laws  1905,  p.  387, 
c.  82;  Cobbey's  Supp.  1905,  i  9650g  known 
as  the  "Dipsomaniac  Law,"  until  he  has  been 
cured,  cannot  be  subjected  to  further  re- 
straint without  new  cause. — Bz  parte  Schwart- 
ing (Neb.)  125. 

DUE  PROCESS  OF  LAW. 

See  "(institutional  Law,"  {  & 

DURESS. 

See  "Fraud,"  {|  1,  2. 

Affecting  validity  of  contract,  see  "C^ontracts," 
{  6. 

EASEMENTS. 

See  "Highways." 

Bequirements  of  statute  of  frauds  as  to  agree- 
ments creating  easements,  see  "Frauds,  Stat- 
ute of,"  g  2. 

Bights  of  adjoining  owners  as  to  surface  wa- 
ters, see  "Waters  and  Water  Oourses,"  {  1. 

EDUCATION. 

See    "Schools   and   School   Districts." 

EJECTION. 

Of  passenger,  see  "Oarriers,"  {  3. 

EJECTMENT. 

Oompetency  of  witnesses,  see  "Witnesses,"  |  1. 
Evidence  as  to  boundaries  in  action  of  eject- 
ment, see  "Boundaries,"  i  2. 

{    1.    Rlcht  of  action  and  defeases. 

Where  in  ^ectment  the  record  title  of 
plaintiff  is  .perfect,  evidence  that  the  deed  to 
him  was  fraudulent  as  to  his  grantor's  credit- 
ors is  Inadmissible.— Bliss  v.  Slater  (Mich)  86. 

{   2.    Pleadlnc  and  cTldenee. 

In  ejectment  evidence  impeaching  the  fairness 
of  plaintiff's  methods  in  procuring  the  deed  un- 
der which  he  claims  title  held  inadmissible. — 
Ris  V.  Smith  (Mich.)  691. 

{   3.    Trial,    Judgment,    enforcement    of 
Judgment,  and  reriew. 

In  ejectment  by  a  widow  for  her  unassigned 
dower,  the  discharge  of  a  mortgage  of  record 
could  not  be  set  aside  in  order  to  work  equities 
in  behalf  of  defendants,  though  a  recovery  by 
plaintiff  would  be  inequitable. — Putney  T.  Vin- 
ton (Mich.)  655. 

ELECTION. 

Between  distributive  share  of  wife's  estate  and 
homestead,  see  "Descent  and  Distribution," 
i  1. 

ELECTION  OF  REMEDIES. 

*Suit  for  deposit  in  bank  held  not  an  election 
of  remedies  barring  right  of  action  against  bank 
for  notes  collected  by  it. — Lemon  v.  Sigoumey 
Sav.  Bank  Howa)  104. 

Owner  of  land  held  not  estopped  by  his  con- 
duct with  reference  to  an  appeal  from  the  com- 
missioners from  proceeding  in  injunction  suit  to 
restrain  locating  nighway, — Jolmson  v.  Town  of 
Clontarf  (Minn.)   521. 


*  Point  annotated.    Seo  ayllabna. 
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ELECTIONS. 

Election  of  Judges,  see  "Jodges,"  |  1. 

Requirement  of  fee  on  filing  for  nomination 
at  primary  election  as  violation  of  constitu- 
tional provision  against  proper^  qnalifica- 
tion  for  office,  see  "Officers,"^!  1. 

To  determine  expenditures  by  miuilclpality,  see 
"Municipal  Corporations,"  |  9. 

To  determine  tax  for  construction  of  school 
house,  see  "Schools  and  School  Districts," 
i  1. 

{   1.    Nemlamtioiia     »nd     prlaikrjr     ale*- 
tlons. 

Rev.  Laws  1905,  |  184,  requiring  the  pay- 
ment of  fees  on  filing  for  nomination  at  the 
primary  election,  is  a  reasonable  regulation, 
and  not  a  violation  of  Const,  art.  9,  I  1,  with 
reference  to  the  equality  and  uniformity  of 
taxation.— State  v.  Scott  (Minn.)  828. 

i   S.    Oonnt  of  votes,  rotnziis,  and  •«»• 
Tasa. 

A  de  facto  deputy  connty  auditor  held  not  dis- 
qualified from  receiving  and  caring  for  the 
returns  of  an  election  at  which  he  was  voted 
for  for  auditor  while  in  charge  of  the  auditor's 
office  so  as  to  deprive  himself  of  the  benefit  of 
a  recount  of  the  hallots  in  the  event  of  a 
contest. — Murphy  v.  Lentz  (Iowa)  630. 

Requirements  that  ballots  after  being  counted 
shall  De  folded,  wired,  and  sealed  by  the  election 
ofiBcers  held  directory  only. — Murphy  v.  Lents 
(Iowa)  530. 

Where  neither  party  to  an  election  contest  had 
anything  to  do  with  the  removal  of  the  ballots 
from  the  auditor's  office,  where  they  are  required 
■to  remain  by  Code,  {  1142,  to  the  clerk's  office, 
they  could  not  be  affected  thereby. — Murphy  t. 
Lentz  (Iowa)  530. 

I  8.    Ooateata. 

In  an  tit^-nuu  contest,  evidence  held  insufficient 
to  sustain  a  reasonable  suspicion  that  the  bal- 
lots had  been  tampered  with  after  they  were 
deposited  in  the  anaitor's  office  and  before  a  re- 
count— Murphy  v.  Lents  (Iowa)  530. 

Under  Code,  11222,  as  amended  by  Acts  28th 
Gen.  Assem.  p.  22,  c.  89,  {  1,  an  election  contest 
is  to  be  tried  anew  on  appeal  to  the  Supreme 
Coort. — Murphy  v.  Lentz  (Iowa)  530. 


ELECTRICITY. 

assenger   from,    • 

ELEVATORS. 


Injuries   to   passenger   from,    see    "Carriers," 


Contributory  negligence  of  person  injured  by 
operation  of,  see  "Negligence,"  8  2. 

Harmless  error  in  action  for  injuries  to  pas- 
senger by  operation  of,  see  "Appeal  and 
Error,"  |  16. 

EMBEZZLEMENT. 

Receipt  for  money  signed  by  firm  of  brokers, 
"Per  R.,"  held  not  a  written  agreement  between 
R.  and  the  person  from  whom  the  money  was 
received  within  Comp.  Laws,  {  11,572,  relating 
to  misappropriation  of  money  intrusted  to 
agents. — People  t.  Ritchie  (Mich.)  747. 

Receipt  for  money  held  a  written  agreement 
within  Comp.  Laws,  {  11,572,  relating  to  mis- 
appropriation by  an  agent  of  monev  intrusted  to 
him.— People  v.  Ritchie  (Mich.)  747. 

An  indictment  held  to  charge  the  crime  of 
grand  larceny  by  an  agent. — State  v.  Fellows 
(Minn.)  825. 


In  an  Indictment  charging  defendant  v^ 
having  unlawfully  appropriated  certain  aaes^ 
in  his  hands  and  under  his  control  as  "ac^'. 
servant  and  bailee,"  the  word  "baiW'  atj 
be  rejected  as  snrplosage. — State  t.  Vtiiovt 
(Minn.)  826. 

EMINENT  DOMAIN. 

mecdon  of  remedies  in  condemnatioa  pro- 
ceedings, see  "Election  of  Remedies." 

Public  Improvements  for  mnnicipalitleB,  tee 
"Municipal  Corporations,"  |   5. 

Requirement  that  railroad  maintain  safety-  de- 
vices as  taking  private  property  fOr  pnbSe 
use,  see  "Constitutional  Law."  S  3. 

Right  of  abutting  owner  to  compenaatioo  tcr 
damages  from  construction  or  repair  of  high- 
way, see  "Highways,"  i  2. 

I  I.    Nat«*e,  exteat,  and  delecBtloB  ef 


Comp.  Laws,  i  11,653,  relating  to  the  llabslj? 
for  fire  escaping  to  the  land  of  another,  keU  doc 
unconstitutional  as  taking  the  property  of  cat 
person  and  giving  it  to  another  witboot  oorapes- 
sation. — Allen  t.  Bainbridge  (Mich.)  T32. 

I   2.     Ooatpensation. 

Damages  caused  by  vacation  of  a  street  held 
consequential,  so  that  it  was  nnneceasaiy  as  ( 
condition  precedent  to  the  right  to  vacate  tb« 
street  that  the  damages  be  first  ascertained  asd 
paid. — Vanderburgh  t.  City  of  Minneapolb 
(Minn.)  480. 

Where  a  city  vacates  a  street,  it  is  liable  is 
an  action  for  damages  sustained  by  the  own^n 
of  abutting  property,  and  the  constitntioiisl 
rights  of  the  injured  parties  are  thus  foLj 
protected. — Vanderburgh  v.  City  of  Minneapo- 
lis (Minn.)  480. 

The  vacation  of  a  street  held  to  have  inflicted 
on  plaintiff  an  injury  special  and  pecoliar  to 
his  proi>erty  not  common  to  the  poblie  at  larfc. 
and  entitiing  plaintiff  to  compensatiOB  under 
the  provisions  of  onr  amended  Conatitntiaiii.— 
Vanderburgh  v.  City  of  Minneapolis  (MinnJ  4S0. 

I  3.    Kemedles  of  ewmevs  of  property. 

Complaint  in  an  action  against  a  street  rail- 
way company  for  vacating  a  street  A«U  to 
state  no  cause  of  action. — Vanderburgh  v.  Gtt 
of  Minneapolis  (Minn.)  480. 

*An  owner  of  land  which  the  anthoiitlea  are 
proceeding  to  take  for  a  public  highway  without 
compliance  with  the  statute  and  the  CtMtstitotioD 
with  reference  to  damages  may  enjoin  the  prs- 
oeedings. — Johnson  v.  Town  of  Clontaxf  (Miiu.) 
621. 

EMPLOYES. 

See  "Master  and  Servant" 

ENTIRE  CONTRACT. 

See  "Oontracts,"  |  2. 

ENTRY. 

Of  Judgment,  see  "Judgment,"  I  B. 
Of  public  lands,  see  "PubUc  Lands," 

ENTRY,  WRIT  OF. 

See  "Ejectment" 

EQUALIZATION. 

Of  taxes,  see  "Taxation,"  |  S. 


I  2. 


*Foint  aaaoteted.    See  syllabus. 
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EQUITABLE  ESTOPPEL 

lee    "Estoppel,"  |  2. 

EQUITY. 

!?onoTiiTent  Jxiriadiction  of  courts,  see  "Courts," 

ti>quitable  estoppel,  see  "Estoppel,"  {  2. 

B^quitable  set-off,  see  "Set-Off  and  Counter- 
claim." 

Presentation  of  questions  in  lower  court  for 
parpose  of  reTiew,  see  "Appeal  and  Brror," 

^8  4. 

Re-view  of  qnestlons  of  fact,  see  "Appeal  and 
Error,"  {  14. 

Hight  to  costs,  see  "Costs,"  8  1. 

Right  to  trial  by  Jury,  see  "Jury,"  S  1. 

Particular  $«hf«ct»  of  eguitahU  furitdietion  and 
eguitaVle  remedie$. 

See  "Account";  "Cancellation  of  Instruments"; 
"Fraudulent  Conveyances";  "Injunction"; 
"Quieting  Title";  "Receivers";  "Reforma- 
tion of  Instruments";  "Spedflc  Perform- 
ance";  "Trusts." 

CTIaim  of  mortgagor  against  mortgagee  in  pos- 
session, see  "Mortgages,"  J  8. 

Restraining  issuance  of  municipal  bonds,  see 
"Municipal  Corporations,"  i  9. 

I    1.   Jwlsdleiioii,   principles,  and  auuc- 
lass. 

*A  bill  by  one  to  whom  a  fire  policy  was  i»- 
saed,  alleging  that  through  mistake  and  his  im- 
perfect knowledge  of  English  lie  gave  the  an- 
swer  "no"  to  the  question  in  the  application 
whether  the  property  was  encumbered,  held  to 
state  no  case  within  equity  jurisdiction,  the 
remedy  at  law  being  adequate. — Rupert  v. 
Patrons'  Mut.  Ufe  Ins.  Co.  (Mich.)  96a 

I   S.  lAolies  and  stale  demands. 

A  bill  by  a  ward  against  the  administrator  of 
his  deceased  guardian  for  an  accounting  Mid 
not  barred  by  laches.— Murphy  r.  Cady  (Mich.) 
493. 

*Conrts  of  equity  will  generally  by  analogy 
apply  the  statute  of  limitations  in  any  case 
where  the  remedy  in  equity  is  concurrent  only 
or  substitute  for  an  action  at  law. — People  r. 
Michigan  Cent.  B.  (3o.  (Mich.)  772. 

I  8.    Pleading. 

*A  demurrer  to  a  supplemental  bill  by  repre- 
sentatives of  a  deceased  executor  against  a  co- 
executor  held  to  raise  the  question  whether  the 
whole  record  presented  a  case  showing  prima 
facie  such  coexecutor's  liability  for  contribution. 
— Cheever  t.  Ellis  (Mich.)  390. 

'Where  a  demurrer  to  a  bill  in  equity  is 
joint  and  not  several,  it  cannot  be  sustained 
except  upon  grounds  tliat  are  good  as  to  all 
of  the  defendants. — Phillips  v.  JacolM  (Mich.) 
899. 

A  certain  allegation  in  a  bill  in  equity  held 
an  allegation  of  fact  based  on  information  and 
l)elief  rather  than  a  mere  allegation  of  informa- 
tion and  belief  and  hence  admitted  by  demurrer. 
—Bates  T.  City  of  Hastings  (Mich.)  1006. 

{  4.   Evidenoe. 

•Under  Code,  M  8441,  8604,  4684,  4709,  the 
answers  of  a  party  to  interrogatories  propound- 
ed in  the  pleadings  of  the  adverse  party  held 
not  admissible  in  his  own  behalf. — Beem  t.  Far- 
tell  (Iowa)  1044. 

I  5.    TaUag  and  fillnK  proofs. 

Comp.  Laws  1897,  |  10,188,  held  not  re- 
pealed by  Pub.  Acts  1908,  p.  37,  No.  31,  f  1,  so 
as  to  dispense  with  notice  of  examination  of 
witnesses  in  chancery  cases  in  open  court.— 
Hoock  T.  Sloman  (Mich.)  447. 


Under  chancery  rule  10,  subd.  "d,"  taxes  paid 
by  complainant  subsequent  to  his  bill  for  the 
foreclosure  of  a  mortgpage  held  not  included  in 
the^  admissions  of  the  answer  and  to  require 
notice  under  the  statute  if  proved  in  open  court. 
—Hoock  V.  Sloman  (Mich.)  447. 

Comp.  Laws  1897,  g  491,  relating  to  the 
examination  of  the  complainant  in  a  bill  in 
chancery  for  the  payment  or  satisfaction  of 
money,  held  to  refer  to  cases  and  proceedings 
against  absent,  concealed,  or  nonresident  de- 
fendants only,  and  not  to  a  bill  to  foreclose  a 
mortgage  against  resident  defendants. — Hoock 
T.  Sloman  (Mich.)  447. 

I   6.    Oeeree    and  eaforeeateat  thereof. 

*A  defendant  specially  appearing  is  not  entitled 
under  chancery  rule  5  to  notice,  and  a  default 
decree  may  be  entered  against  him  without  no- 
tice.—Hews  T.  Hews  (Mich.)  694. 

I  7.    BlU  of  rerietr. 

•Circumstances  under  which  a  court  of  chan- 
cery after  granting  leave  to  file  a  bill  of  review 
may  dismiss  the  same  on  the  hearing  stated. 
— Pomeroy  v.  Nond  (Mich.)  498. 

On  a  bill  in  the  nature  of  a  bill  of  review 
in  foreclosure  proceedings  held,  that  the  court 
should  make  an  examination  of  the  case  upon 
the  merits.— Pomwoy  t.  Noud  (Mich.)  498. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  I  2. 

Of  bridges,  see  "Bridges,"  «  1. 

Of  counties,  see  "Counties,''  {  1, 

Of  drains,  see  "Drains,"  5  1. 

Of  highwaysLsee   "Highways,"   I   1. 

Of  win,  see  'Vills,"  |  3. 

ESTATES. 

See  "Dower." 

Created  by  deed,  see  "Deeds,"  S  2. 

Decedents  estates,  see  "Descent  and  Distribu- 
tion";    "Executors  and  Administrators." 

Estates  for  years,  see  "Landlord  and  Tenant." 

Tenancy  in  common,  see  "Tenancy  in  Com- 
mon.'* 

ESTOPPEL 

By  judgment,  see  "Judgment,"  U  8,  0. 

Of  executor  or  administrator,  see  "Executors 
and  Administrators,"  {  S. 

To  allege  error,  see  "Appeal  and  Error,"  8( 
4,  11;  "Criminal  Law,"  |  7. 

To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance,"   I    9. 

To   claim   dower,   see   "Dower,"  J   2. 

To  deny  liability  as  surety,  see  "Principal  and 
Surety,"  »  1. 

To  deny  validity  of  insurance  policy,  see  "In- 
surance," S  4. 

To  deny  validity  of  sale,  see  "Sales,"  {  7. 

To  dispute  boundaries,  see  "Boundaries,"  {  2. 

To  have  land  disconnected  from  municipal  cor- 
poratioD,  see  "Municipal  Corporations,"  J  1. 

To  object  to  assessment  for  municipal  improve- 
ment, see  "Municipal  Corporations,"  |  5. 

Topursue  other  remedy,  see  "Election  of  Bem- 

f    1.    Bjr  deed. 

A  quitclaim  deed  does  not  operate  as  an  es- 
toppel against  either  the  grantor  or  grantee  as 
to  the  nature  or  extent  of  the  title.— Olmstead  ▼. 
Tracy  (Mich.)  649. 


•Point  annotated.    See  sjUabna. 


Digitized  by 


Google 


1152 


108  NOKTHWESTBBN  BEPORTEB. 


i   2.   Equitabla  estoppel. 

County  authorities  n>*f({  not  estopped  from 
removing  a  fence  inclosing  a  portion  of  a  high- 
way.—Bigelow  T.  Bitter  (Iowa)  218. 

Where  defendant  set  up  the  validity  of  a 
contract  in  a  subsequent  action  between  the 
parties,  defendant  could  not  be  heard  to  say 
that  the  contract  was  not  enforced. — Gait  v. 
Provan  (Iowa)  760. 

A  grantee  of  certain  property  under  an  un- 
recorded deed  hM  not  estopped  to  rely  there- 
on by  his  failure  to  disclose  the  same  on  being 
called  on  to  take  the  acknowledgment  of  the 
grantor  and  his  subsequently  acquired  wife  to 
a  subsequent  deed  conveying  the  balance  of  his 
property  to  another.  —  Beechley  t.  Beechley 
(Iowa)  762. 

The  state  and  a  board  of  park  commis- 
sioners claiming  thereunder  could  not  be  es- 
topped by  acts  of  city  officials. — Board  of  Park 
Com'rs  ▼.  Taylor  (Iowa)  927;  Same  y.  Kim- 
ball, Id.;   Same  t.  Bubinson,  Id. 

*An  equitable  estoppel  bottomed  on  silence 
arises  where  there  is  not  only  a  duty  to  speak, 
but  where  silence  amounts  to  a  legal  fraud  in 
that  it  thereby  misleads  the  other  party  iraor- 
ant  of  the  truth. — Wingtfrt  v.  Snouffer  &  Ford 
(Iowa)  1035;  Same  v.  City  of  Tipton,  Id. 

EVIDENCE. 

See  "Depositions";    "Witnesses." 

Admissibility  of  evidence  under  pleading,  see 
"Pleading,^'  {  6. 

Applicability  of  instmctions  to  evidence,  see 
'•Trial."  i  4. 

Oonformity  of  judgment  to  proofs,  see  "Judg- 
ment,"  f  4. 

Evidence  of  testimony  before  grand  jury  as 
violation  of  secrecy  of  proceeding,  see  "Qrand 
Jury." 

Newly-discovered  evidence  ground  for  new  tri- 
al, see  "New  Trial,"  {{  1.  2. 

Objections  to,  see  "Trial,''  S  1. 

Questions  of  fact  for  jury,  see  "Trial,"  i  3. 

Reception  at  trial,  see  "Criminal  Law,"  {  6; 
"TJ-ial,"  J  1. 

Bolings  relating  to  evidence  as  ground  for 
new  trial,  see  "New  Trial,"  {  2. 

To  impeach  witness,  see  "Witnesses,"  i  8. 

To  support  judgment  notwithstanding  verdict, 
see    Judgment,"  {  4. 

Waiver  of  error  in  rulings,  see  "Trial,"  I  8. 

As  to  particular  fact*  or  issue*. 

See  "Accord  and  Satisfaction";  "Boundaries," 
f  2:  "Damages,"  i  4;  "Death,"  §  1;  "Deeds," 
{  3;  "Fraudulent  Conveyances,"  {  2:  "Mar- 
riage";   "Sales,"  I  6;    "Usury,"  {  1. 

Agency,  see  "Principal  and  A|;ent,"  {  1. 

Authority  of  agent,  see  "Principal  and  Agent," 
I  2. 

Capacity  of  grantor  in  deed,  see  "Deeds,"  S  1. 

Capacidr  of  infant  to  commit  crime,  see  "In- 
fants,'' f  1. 

Construction  and  operation  of  constitutional 
provisions,  see  "Constitutional  Law,"  i  1. 

Construction  of  contract  of  sale,  see  "Sales," 
{  2. 

Construction  of  statute,  see  "Statutes,"   {  4. 

Defense  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  §  6. 

Existence  of  partnership,  see  "Partnership," 
«   1. 

Existence  of  trust,  see  "Trusts  "  f  1. 

Mortgage  character  of  deed  absolute  in  form, 
see  "Mortgages,"  {  1. 

Ownersliip  of  property,  see  "Property." 

Pretermission  of  child,  see  "Descent  and  Dis- 
ti'ibution,"  i  1. 

Ratification  of  act  of  agent,  see  "Principal 
and  Agent,"  §  2. 


Validity  of  deed,  see  "Deed*,"  Jl  1,  3. 
Validity  of  execution  sale^   see    "Bbcecntk:,' 
f  2. 

In  action*  by  or  against  particular-  classa  tl 
persons. 

See  "Brokers,"  {|  1.  3;  "CBrriers,"  H  t  ' 
"Corporations,"  f  6;  "Guardian  and  Wari' 
f  1;  "Hosband  and  Wife,"  §  2;  "Landkit: 
and  Tenant,"  g  2;  "Master  and  SerranC  j 
6;  "Municipal  Corporations,"  S  8;  **Bii!- 
roads,"  i  4;    "Street  Bailroada,"  §  1. 

Receiver  of  bank,  see  "Banks  and  Bankic^.' 
i  2. 

Stockholders,  see  "C^orporatioDS,"   13   4.   S. 

In  particular  civU  actions  or  proceeding. 

See  "Breach  of  Marriage  PromlBe";  "Oaiieei:i- 
tion  of  Instruments,^'  {  2;  "Divorce."  {  5. 
"Ejectment,"  i  2;  "Fraud,"  i  2;  *'Garnisb- 
ment,"  {  3;  "label  and  Slander,"  |  2;  *-N«s- 
ligence,"  f  3;  "Replevin,"  i  2;  "Sedoctioa.' 
S  1;  "Specific  Performance,"  f  3;  "Tnwtt 
and  Conversion,"  §  L 

Election  contest,  see  "Elections,"  t  3. 

Equity,  see  "Equity,"   |  4. 

For  breach  of  contract,  see  "Contracts,"  {  & 

For  breach  of  contract  of  8al&  see  "Sales.' 
I  7. 

For  compensation  of  broker,  see  "Broketa,"  f  Z. 

For  equalization  of  assessment,  see  "TaxatMn." 
I  9. 

For  fires  caused  by  operation  of  tailroad.  see 
"Railroads,"  i  4. 

For  injuries  by  flowage,  see  "Waters  and  Wat« 
Courses,"  f  3. 

For  injuries  to  animals  on  or  near  railrce^ 
track,  see  "Railroads,"  S  4. 

For  injuries  to  live  stock,  see  "Carrfeta,"  f  - 

For  negligence  of  broker,  see  "Brokers."  {  1 

For  personal  injuries,  see  "Carriers,"  {  S; 
"Landlord  and  Tenant"  S  2;  "Master  a-i 
Servant,"  {  6;  "Municipal  Corporation^' 
I  8;    "Railroads,"  f  4;    ^«treet  Bailroads.' 

For  possession  of  mortgaged  proper^,  see 
"Chattel  Mortgages,"  J  3. 

For  price  of  goods,  see  "Sales,"  |  7. 

For  refusal  to  receive  or  transport  goods,  set 
"Carriers,"  i  1. 

For  unlawful  assignment,  see  "Assignments," 

.,*  2. 

For  wrongful  protest,  see  "Bills  and  Notes,' 
I  2. 

On  application  for  liquor  license,  see  "Intox- 
icating Liquors,"  i  2. 

On  challenge  of  juror,  see  "Jury,"  {  2. 

On  debt  discharged  in  bankruptcy,  see  "Bank- 
ruptcy," S  1. 

On  insurance  policy,  see  "Insurance,"  H  U.  IS' 

On  note,  see  "Bills  and  Notes."  S   1- 

Reoovery  of  deposit  in  banks,  see  "Banks  and 
Banking,"  i  2. 

To  determine  right  as  to  surface  waters,  see 
"Waters  and  Water  Courses,"  i   1. 

To  enforce  mechanic's  lien,  see  "Mechanics' 
Liens,"  §  3. 

To  foreclose  mortgage,  see  "Mortgages,"  f  & 

To  recover  money  paid  on  forged  check,  see 
"Bills  and  Notes,"  |  3. 

To  recover  price  paid  for  land,  see  "Vendor 
and  Purchaser,"  (  7. 

To  redeem  from  mortgage,  see  "Mortgages," 
{  7. 

To  set  aside  fraudulent  conveyance,  see  "Fraud- 
ulent Conveyances,"  {  2. 

Trial  of  disputed  claims  against  decedent's  es- 
tate, see  "Executors  and  Administrators,"  {  3. 

In  criminal  profleosttosa. 
See    "Abortion";     "Adultery";     "Aasaolt    and 
Battery,"  {  2;    "Criminal  Law,"  |  3;    'Kor 
gery";    "Homicide,"    {    4;     "Inc-est";    Pw- 
fury,"  I  1;    "Rape,"  {  2. 


*  Point  annotated.    See  syllabns. 
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bastardy  proceedioKS,  see  "Bastard,"  f  2. 
For   oCFenses  against  liqnor  laws,  see  "Intox- 
icating Liquors,"  {  4. 
On  application  for  bail,  see  "Bail,"  t  1. 

Review  and  procedure  thereon  in  appeUatt 
coitrt». 
See   "Appeal  and  Error,"  {  14. 
.Assignment  of  error  in  rulings,  see  "Appeal  and 

Error,"  {  8. 
Xlarmless  error  in  rulings,  see  "Appeal  and  Er- 
ror,"  {   15;    "Criminal   Law,"   {  7. 
Presentation   in  lower   court  of   questions   re- 
lating to  for  purpose  of  review,  see  "Appeal 
and  Error,"  f  4. 
Presentation  In  record  on  appeal,  see  "Crimi- 
nal Law,"  {  7. 
Presumptions  on  appeal,  as  to  rulings,  see  "Ap- 
peal and  Error,"  §  12. 
Eeview  of  discretion  of  trial  court  aa  to  rul- 
ings, see  "Criminal  Law,"  f  7. 

i    X.    Jvdlelal  aotlea. 

•The  court,  in  considering  a  demurrer  to  a 
pleading  to  collect  taxes,  held  not  entitled  to 
take  judicial  notice  of  records  for  the  purpose 
of  contradicting  allegations  in  the  pleading. — 
People  ▼.  Michigan  Cent  R.  Co.  (Mich.)  772. 

S    2.   Preavinptloiu. 

The  act  of  the  clerk  of  a  court  in  adminis- 
tering an  oath  to  a  witness  is  presumed  to 
have  been  done  under  the  authority  of  the 
court— State   v.   Harter    (Iowa)    232. 

On  a  second  trial  of  a  cause  it  is  proper  to 
admit  testimony  accounting  for  the  failure  of  a 
witness  to  testify  at  the  first  trial.— McDonald 
V.   City  Electric  Ry.  Co.    (Mich.)  85. 

*The  presumption  that  letters  mailed  and  tele- 
grams sent  in  due  course  of  business,  were  re- 
ceived by  the  addressee,  is  rebuttable,  and 
whether  it  has  been  rebutted  is  for  the  jury. — 
Long  Bell  Lumber  Co.  v.  Nyman  (Mich.)  1019. 

*The  law  presumes  that  letters  mailed  and 
telegrams  sent  in  due  course  of  business,  were 
received  by  the  addressee. — Long  Bell  Lumber 
Co.  V.  Nyman  (Mich.)  1019. 

(    3.    Relevanoy,    materiality,    and    eoin« 
peteaojr  la  seneral. 

*In  garnishment  proceedings,  the  admission  of 
certain  evidence  held  prejudicial  error.— Seitx 
V.  Starks  (Mich.)  354. 

In  an  action  to  cliar^e  J.  with  liability  for 
coal  sold  to  a  corporation,  evidence  of  a  con- 
versation between  J.  and  a  third  person  in  which 
he  promised  to  pay  for  certain  lumber  he  was 
seeking  to  buy  for  the  corporation,  held  in- 
admissible.— Cone  V.  American  Electric  Fuse 
Co.  (Mich.)  991. 

'Certain  letters  held  properly  admitted  in 
evidence  as  parts  of  a  series. — Proctor  v.  Ho- 
bart  M.  Cable  Co.  (Mich.)  992. 

I  4.    Best  and  seeandarT  eTldenon- 

*The  rule  requiring  a  party  to  produce  the 
best  evidence  may  be  relaxed  by  the  trial  court 
— Mattson  v.  Minnesota  &  N.  W.  R.  Co.  (Minn.) 
517. 

Unless  the  pleadings  show  the  possession 
of  writings  or  documents  by  a  party,  and  unless 
it  further  appears  from  the  pleadings  that 
such  documents  will  be  necessarily  used  on  the 
trial,  a  demand  for  the  production  of  such 
writings  must  be  made  before  the  trial  before 
secondary  evidence  of  their  contents  can  be 
received.— Hanson  v.  Lindstrom  (N.  D.)  798. 

I  6.    Admissions. 

*Where  there  is  no  doubt  concerning  the 
identitj  of  the  person  talked  with  through  the 
telephone,    evidence   of    the    conversation    had 


with  him  is  admissible. — Harrison  Oranite  Co. 
V.  Pennsylvania  R.  Co.  (Mich.)  1081. 

S    6.   Deolaratlons. 

In  an  action  against  the  heirs  of  a  grantee 
to  set  aside  the  conveyance  on  the  ground  of 
mental  incompetency  of  the  grantor,  declara- 
tions of  the  grantee  held  not  admissible.— Ben- 
son ▼.  Raymond  (Mich.)  660. 

'Declarations  of  a  grantor  contemporaneous 
with  the  making  of  a  conveyance  for  the  purpose 
of  settling  a  boundary  are  admissible.— Rix  y. 
Smith  (Mich.)  691. 

'Declarations  of  a  grantor  relative  to  his 
grantee's  title  made  after  the  execution  of  the 
deed  are  inadmissible. — Rix  v.  Smith  (Mich.)  691. 

i  7.     Hearsay. 

*In  an  action  by  a  woman  for  her  own  seduc- 
tion, testimony  by  plaintiff  that  she  had  been 
told  by  third  persons  that  defendant  had  made 
certain  statements  was  hearsay,  and  not  admis- 
sible.— Greenman  v.  O'Riley  (Mich.)  421. 

*In  a  contest  over  the  right  to  the  proceeds 
of  a  benefit  certificate,  evidence  that  plaintiff's 
husband  stated  he  made  a  demand  on  his  mother 
for  the  certificate  to  surrender  the  same  for  one 
payable  to  plaintiff  held  objectionable  as  hear- 
say.— Coston  v.  Coston  (Mich.)  736. 

'Certain  testimony  held  inadmissible  as  hear- 
say.— Duvall  V.  Ferwerda  (Mich.)  1115. 

*The  evidence  of  a  witness  whose  knowledge 
with  reference  to  the  subject  was  derived  from 
an  intimate  acquaintance  with  the  family  is 
admissible  to  prove  such  facts  or  family  history 
as  marriage,  kinship,  name,  and  de^th. — Hoyt 
V.  Lightbody  (Minn.)  843. 

S   8.    Doonmentary  cHdenoe. 

'Exemplified  copies  of  pension  vouct  ers,  made 
pursuant  to  Rev.  St.  U.  S.  g  882  [U.  S.  Comp. 
St  1901,  p.  669],  held  admissible  in  evidence. 
—Murphy  v.  Cady  (Mich.)  493. 

On  an  issue  as  to  the  market  price  a'  flour  at 
a  certain  place,  market  quotations  as  given  in 
ft  daily  newspaper  held  admissible. — Tri-State 
Milling  Co.  V.  Breisrh  (Mich.)  657. 

*A  transcript  of  a  justice  need  not  be  authen- 
ticated as  provided  by  Code  Civ.  Proc.  §  414, 
relative  to  jud^ents  of  courta  of  record,  but 
It  is  receivable  in  evidence  If  it  conforms  to  sec- 
tion 415.— Gordon  Bros.  v.  Wageman  (Neb.) 
1067. 

I  O.     Parol  or  extrinslo  eTldenoe  affect* 
ing  writings. 

'In  an  action  on  an  accident  policy,  evi- 
dence held  inadmissible,  in  the  absence  of  fraud, 
to  show  an  oral  representation  by  defendant's 
agent  misconstruing  a  provision  of  the  policy.— 
Kelsey  v.  Continental  Casualty  Co.  (Iowa) 
221. 

Where  a  contract  required  plaintiff  to  model 
a  statute  "as  per  photot;rapbic  illustration," 
parol  evidence  was  inadmissible  to  show  a 
different  contemporaneous  agreement— Bounan- 
ni  V.  White  Bronze  Monument  Co.  (Iowa)  524. 

Certain  parol  evidence  held  not  inadmissible 
as  varying  the  description  in  a  deed.— Rix  v. 
Smith  (Mich.)  691. 

'Extraneous  evidence  establishing  the  mean- 
ing of  words  in  a  fire  policy,  held  admissible. — 
Wolverine  Lumber  Co.  v.  Phenix  Ins.  Co. 
(Mich.)   1088. 

'Parol  evidence  held  admissible  to  supply 
omitted  parts  of  a  contract  sued  on. — Harrison 
Wagon  Co.  v.  Brown  (Mich.)  1109. 

'Where,  in  the  absence  of  fraud  or  mistake, 
a  written  contract  of  sale  ia  complete,  but  ai- 
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lent  on  the  qnestlon  of  warranty,  oral  evidence 
is  inadmissible  to  ffhow  such  warranty. — Mc- 
Naughton  v.  Wahl  (Minn.)  467. 

A  written  bill  of  sale  held  complete  in  itself, 
ao  that  oral  evidence  of  a  warranty  as  to  the 
quality  and  condition  of  the  personal  property 
is  incompetent.— McNaughton  t.  Wahl  (Minn.) 
467. 

•Where  defendant  agreed  to  pay  plaintiff 
a  commission  on  sale  of  lands,  and  plaintiff 
produced  a  purchaser  who  entered  into  a  writ- 
ten contract,  held  error  to  permit  defendant  to 
show  an  oral  agreement  between  him  and  the 
purchaser  made  before  the  execution  of  the 
contract,  by  which  the  purchaser  was  to  have 
the  right  to  refuse  to  take  a  part  of  the 
land  described  in  the  contract.— -Current  v. 
Muir  (Minn.)  870. 

1 10.  Opinion  e-rldenee. 

*In  an  action  for  the  death  of  a  servant  cer- 
tain expert  testimony  held  properly  admitted. — 
Hamner  v.  Janowitx  (Iowa)  109. 

*In  an  action  on  a  fire  policy,  insured  held 
competent  to  testify  as  to  the  value  of  the  prop- 
erty.—Tubbs  V.  Mechanics'  Ins.  Co.  (Iowa)  324. 
'  *In  an  action  for  personal  injury,  a  physician 
held  competent  to  testify  to  what  extent  plain- 
tiff's ability  to  perform  manual  Inbor  had  lieen 
reduced  in  consequence  of  the  injury. — McDon- 
ald y.  City  Electric  Ry.  Co.  (Mich.)  85. 

A  statement  by  plaintiff  suing  for  personal  in- 
jury that  he  had  no  use  of  his  foot  is  not  in- 
admissible as  a  conclusion  of  the  witness. — Mc- 
Donald V.  City  Electric  Ry.  Co.  (Mich.)  85. 

In  an  action  for  injuries  in  a  collision  with  a 
street  car,  hypothetical  question  held  properly 
disallowed  for  failure  to  assume  that  the  wit- 
ness heard  all  the  testimony,  etc. — La  I»nde  ▼. 
Trans  St.  Slary'a  Traction  Co.  (Mich.)  365. 

An  answer  of  a  witness  held  to  import  knowl- 
edge of  the  fact  testified  to  rendering  the  same 
admissible. — Harrison  Grnnite  Co.  v.  Penn- 
sylvania R.  Co.  (Mich.)  1081. 

111.  EHdence    at    fanner    trial    or    in 

other  proceeding. 

Where  testimony  taken  on  a  former  trial  was 
used  by  both  parties,  it  was  to  be  considered  by 
the  jury  as  if  the  same  witnesses  had  testified 
in  open  court.— Garvik  T.  Burlington,  C.  R.  & 
N.  Ry.  Co.  (Iowa)  327. 

EXAMINATION. 

Of  expert  witnesses,  see  "Bvldence,"  S  10. 
Of  witnesses  in  chancery,  see  "Equity,"  I  5. 
Of  witnesses  in  general,  see  "Witnesses,"  {  2. 


EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal 
and  Error,"  {  4. 

EXCEPTIONS.  BILL  OF. 

Necessity  for  purpose  of  review,  see  "Appeal 
and  Error,"  §  7. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  i  8. 

For  alienation  of  affections,  see  "Husband  and 
Wife,"  f  3. 

EXCHANGE  OF  PROPERTY. 

Cancellation  of  contract  for  exchange  of  prop- 
erty, see  "Cancellation  of  Instruments,"  {  2. 

Reformation  of  contract,  see  "Reformation  of 
Instruments,"  i  1, 


EXCISE 

Regulation    of    traffic    in    intoxicatiiig   Bquctl 
see  "Intoxicating  Liquors." 

EXECUTION. 

Sec  "Attachment";    "Garnishment" ;    "JudxV 

Sales." 
As  satisfaction  of  judgment,    aee    **JndgiE€S! ' 

§  11. 
Elxemptions,  see  "Exemptions";     "Houiest •■--!" 
Quietine  title  against  executioD  sale,  see  "i>z.-:- 

ing  Title,"  «  1. 

{    1.    Uen,   levy   or   extent,    ajad    cnstodj 
of  property. 
Under   (3omp.   Laws,   i   9233,    a    deed_  of  s- 
execution  debtor  subsequent  to  the  levy  is  n'. 
as  against  execution  sale  made  more  than  5  j&iif 
after  the  levy.— Bliss  v.  Slater  (Mich.)  86. 

<   2.    Sale. 

•An  execution  sale  held  not  subject  to  a- 
lateral  attack  after  confirmation. — Schroeder  t 
Pehling   (S.  D.)   252. 

A  presumption  that  leave  was  obtained  for 
the  delayed  issuance  of  an  execution  uD-ir- 
which  respondent  claimed,  or  waa  rend«rt<: 
unnecessary  pursuant  to  Rev.  Code  Civ.  Prt-i 
§  329,  held  to  arise  in  support  of  the  jacj;- 
ment— Schroeder  v.  Pehling  (a  D.)  252. 

{   3.    Retnn. 

•The  return  day  of  an  execution  nndpr  B"^ 
Code  Civ.  Proc.  !  335,  held,  properly  compn-.e-i 
from  its  delivery  to  the  officer. — Schroeder  t. 
Pehling  (S.  D.)   252. 

EXECUTIVE  POWER. 

See  "Constitutional  Law,"  i  2. 

EXECUTORS  AND  ADMINISTRATORS. 

See  'Descent  anu  Distribution";    "Wills." 
Effect    of    administration    on    limitati<Mi,    see 

"Limitation  of  Actions,"  S  2. 
Laches  in  suing  administrator  for  acconntinz. 

see  "EJquity,"  S  2. 
Supplemental  bill  in  suit  by  represeixtative  of 

deceased   executor,  see   "Equity,"   {  3. 
Testamentary  trustees,  see  "Trusts." 
Testimony  as  to  transactions  with  decedents,  bk 

"Witnesses,"  i  1. 

I  1.     Appointmeatt      qaali&eatlon,      and 
tenure. 

•The  judgment  of  the  probate  court  that  a 
creditor  of  a  decedent  was  entitled  to  lett»s 
of  administration,  held  not  open  to  collateral 
attack. — ^Ackerman  v.  Pfent  (Mich.)  1084. 

{  2.    Celleotlon  and  manacenient  of  es- 
tate. 

•Negligence  of  an  executor  resulting  in  lo>s 
to  the  estate  held  not  imputable  to  a  coexecutor. 
— Cheever  v.  Ellis  (Mich.)  390. 

•An  executor  assenting  to  a  certain  course  bj 
his  coexecutor  relative  to  the  care  of  the  estate, 
is,  at  least  in  a  suit  by  the  legatees  or  cn>dit- 
ors,  chargeable  equally  with  the  active  trust.-t'.— 
Cheever  v.  Ellis  (Mich.)  390. 

The  fact  that  an  executor  was  also  a  legatee 
held  not  to  render  him  liable  for  losses  to  the 
estate  resulting  from  negligence  of  a  coexecutor 
having  entire  management  thereof. — Cheever  v. 
Ellis  (Mich.)  390. 

A  mortgagor's  administrator  held  not  bound 
to  pay  insurance  and  taxes  on  mortgaged  prop- 
erty out  of  rents  collected  where  such  payment 
would   inure  to  the  sole  benefit  of  a  aecood 
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xxsortgagee  to  the  prejudice  of  general  creditors 
of  the  estate. — Hatch  v.  Daugherty  (Mich.) 
Q86  ;  Same  v.  Sharp,  Id. ;  Daugherty  v.  Same, 

•Under  Comp.  Xmwb,  S§  9402,  9438,  an  execu- 
tor, who  in  good  faith  and  on  advice  of  counsel, 
unsuccessfully  defends  against  a  claim  present- 
e<i  against  the  estate,  may  be  reimbursed  for 
his  reasonable  expenditure. — Sfaouldice  t.  Mc- 
i:.>eod'8  Estate  (Mich.)  1083. 

S     3.    Allowance  and  payment  of  olaims. 

On  proceedings  to  establish  a  claim  against 
tlie  estate  of  a  deceased  bank  officer  for  moneys 
alleged  to  have  been  taken  from  the  bank,  evi- 
<3ence  held  sufficient  to  sustain  the  claim. — Mc- 
EJlroy  T.  Allfree  (Iowa)  119. 

Under  the  facts,  held  that  the  claim  of  an 

a.dministratrix,  who  paid  out  of  her  own  money 
claims  against  the  estate,  was  barred  by  limita- 
tions.—In  re  Xoung  (Mich.)  88. 

§    4.    Aotlons. 

•Under  Rev.  Code  Civ.  Proc  i  82 ;  Rev.  Prob. 
Code,  §§  147,  242,  243,  an  executor  held  entitled 
to  continue  an  action  for  the  cancellation  of  a 
conveyance  without  making  the  devisees  parties. 
— Subera  ▼.  Jones  (S.  D.)  26. 

C   B.     Aooonntlnc  and  settlement. 

In  a  bill  by  an  executor  against  a  coexecutor 
tor  contribution,  defendant,  who  was  also  a  leg- 
atee, held  not  estopped  by  any  other  or  different 
acts  than  would  work  estoppel  in  her  capacity 
as  executrix. — Cheever  v.  Ellis  (Mich.)  39(). 

In  a  bill  for  an  accounting  by  representatives 
of  a  deceased  executor  against  a  coexecutor  and 
for  contribution,  the  filing  of  joint  accounts  held 
not  conclusive  on  such  executors. — Cheever  v. 
Bllis  (Mich.)  390. 

In  bill  between  coexecutors  for  contribution, 
the  fact  that  an  inventory  filed  by  them  was  a 
Joint  one  held  not  to  estop  either. — Cheever  v. 
Ellis  (Hicb.)  390. 

Certain  averments  in  a  supplemental  bill  held 
not  inconsistent  with  the  averments  of  an  orig- 
inal bill  by  representatives  of  a  deceased  execu- 
tor for  an  accounting  aisrainst  a  coexecutor. — 
Cheever  v.  Ellis  (Mich.)  390. 

The  propriety  of  the  practice  authorizing  a 
supplemental  bill  intended  as  an  amendment  to  a 
bill  by  representatives  of  a  deceased  executor 
against  a  coexecutor  for  contribution,  and  so 
understood  by  the  parties,  held  not  open  to  col- 
lateral attack.— Cheever  v.  Ellis  (Mich.)  390. 

In  an  action  by  representatives  of  a  deceased 
executor  against  a  coexecutor  for  contribution 
for  losses  to  the  estate  resulting  from  negli- 
gence of  an  agent  appointed  by  both  executors, 
and  which  losses  were  paid  by  decedent,  evi- 
dence held  to  show  that  decedent  assumed, 
through  such  agent,  the  sole  management  and 
control  of  the  properties  affected  by  the  losses.^ 
Cheever  v.  Ellis  (Mich.)  390. 

An  amendment  to  a  bill  by  representatives  of 
a  deceased  executor  against  a  coexecutor,  set- 
ting up  facts  to  establisb  complainants'  right  to 
contribution  which  were  omitted  from  the  orig- 
inal bill,  held  authorized.— Cheever  ▼.  Ellis 
(Mich.)  390. 

EXEMPLARY  DAMAGES. 

See  "Damages,"  {  4. 

For  assault  and  battery,  see  "Assault  and  Bat- 
tery," S  1. 

EXEMPLIFICATIONS. 


As  evidence,  see  "Evidence,"  S  8. 


EXEMPTIONS. 

See  "Homestead." 

From  taxation,  see  "Taxation,"  |!  3,  6. 

8    1.     BTatnre  and  extent. 

♦Under  Comp.  Laws,  H  10,322,  10,324,  10,328, 
cows  kept  by  a  farmer  for  use  on  his  farm  held 
subject  to  levy  and  sale  on  a  judgment  recover- 
ed for  purchase  money,  thougn  the  cows  might 
also  have  been  exempt  under  section  10,3^, 
subds.  6,  8. — Feenstra  t.  Tanis  (Mich.)  674. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence,"  $  10. 

FACTORS. 

See  "Principal  and  Agent" 

FALSE  IMPRISONMENT. 

See  "Malicious  Prosecution." 

FALSE  SWEARING. 

See  "Perjury." 

FEES. 

On  filing  for  nomination  at  primary  election, 
see  "Eilections,"  $  1. 

FEE  SIMPLE 

Acquisition  by  adverse  possession,  see  "Adverse 
Possession,"  {  2. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,'  SS  3,  6. 

FENCES. 

Estoppel   of '  county  to  remove  fence  inclosing 

portion  of  highway,  see  "Estoppel,"  $  2. 
Railroad  fences,  see  "Railroads,    {  4. 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Ejrror,"  {  2. 

FINDINGS. 

On  trial  by  court,  see  "Trial,"  {  7. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,''  |  14. 
Special  findings  by  jury,  see  "Trial,"  t  6- 

FINES. 

For  contempt,  see  "Contempt,"  {  1. 

FIRE  INSURANCE. 

See  "Insurance." 

FIRES. 

Caused  by  negligence  in  general,  see  "Negli- 
gence," 8§  1,  3. 

Caused  by  operation  of  railroad,  see  "Rail- 
roads," i  4. 

Evidence  of  damages  from,  see  "Damages,"  §  4. 

Liability  of  city  for  negligence  of  firemen,  see 
"Municipal  Corporations,"  {  8. 
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FISH. 

Injunction  against  trespass  on   flshlnc  rights, 
see  "Injonction,"  S  2. 

FLOWAGE. 

Se«  "Waters  and  Water  Courses,"  {  3. 

FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORECLOSURE. 

Of  lien,  see  "Mechanics'  Liens,"  i  3. 
Of   mortgage,   see    "Mortgages,"    fS   2,    5,   6; 
"Railroads,"  i  3. 

FOREIGN  CORPORATIONS. 

Sea  "Corporations,"  |  8. 

Insurance  companies,  see  "Insurance,"  M  1,  4. 

FORFEITURES. 

For  nonpayment  of  tax,  see  "Taxation,''  S  17. 

of  contract,  see  "Contracts,"  {  4. 

Of  dower,  see  "Dower,"  |  2. 

Of  insurance,  see  "Insurance,"  H  8>  d> 

FORGERY. 

Harmless  error,  see  "Criminal  Law,"  {  Z, 
Payment  of  forged  checit,  see  "Bills  and  Notes," 

$3. 
Reception  of  evidence,  see  "Criminal  Law/'  {  5. 
Sentence  on  conviction,   see   "Criminal   Law," 

{  & 

In  a  prosecution  for  forgery  of  a  check,  an 
admission  by  defendant  to  witness  that  he  had 
"put  on  a  little"  on  the  check  held  competent. — 
State  y.  Spiker  (Iowa)  233. 


*In  a  prosecution  for  forging  a  check,  evidence 
of  nonpayment  and  protest  held  admissible. — 
People  V.  Tollefson  (Mich.)  751. 

FORMER  ADJUDICATION. 

See  "Judgment,"  f{  8,  9. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law,"  {  2. 

FORMS  OF  ACTION. 

See   "Ejectment";    "Replevin";    "Trover   and 
Conversion." 


FORNICATION. 


See   "Incest." 

FRANCHISES. 

Of  railroads,  see  "RailroadSj"  {  1. 
To  water  companies,  see  "Waters  and  Water 
Courses,"  {  4. 

FRAUD. 

See  "Fraudulent  Conveyances." 

Element  of  constructive  trusts,  see  "Trusts,"  {  1. 


•Polmt  Mmotated.    Sea  syllsbna. 


In  pariieular  elaatet  of  conveyaneea,  eomtrifii 

transaction*,  or  proceedinffs. 
See  "Deeds,"  f  1;    "Guaranty."    S   1;    "Men- 

gages,"  i  1:  "Sales,"  fj  1.  3,  7. 
Decree  for  registration  of  land,   see  "Records." 
For  sale  of  land,  see  "Vendor  amd  PurcbassC 

§3.  ,     .. 

Issuance  of  municipal  bonds,    aee    "Mniiiapi. 

Corporations,"  f  9. 
Transfer  of  corporate  stock,  see  "Corporatkas,' 

{3. 

Particular  rem  edict. 
See  "Account,"  (  1;    "Cancellatioa   of  Insaij- 

ments,"  f  2. 
Parol   evidence  of   fraud  affecting    ▼alidity  c! 

contract,  see  "Evidence,"  S  9. 

f    1.    Deoeptlon   eonatttntfas    XrmwA,   uU 
UablUty  therefor. 

Where  representation  is  ooncemiiig  affain 
not  susceptible  of  exact  knowledge,  assertion  c: 
knowledge  held  an  expression  of  opinion  pre- 
senting a  question  wholly  of  good  faith. — 
Krause  v.  Cook  (Mich.)  81. 

•If  a  person  receives  information  from  otljT« 
and  believes  It,  and  repeats  it,  explaining  ibac 
he  has  no  personal  knowledge,  be  is  not  suiiiy 
of  fraud. — Krause  v.  Cook  (Mich.)  81-  , 

In  action  for  fraud  in  sale  of  mininx  stork, 
defendant  held  not  entitled  under  the  evidence  to 
direction  of  a  verdict  on  the  ground  that  the 
representations  were  matters  of  opinion  mereJj. 
—Krause  v.  Cook  (Mich.)  81. 

*One  purchasing  property  in  reliance  on  false 
statements  held  entitled  to  recover  daxnsim 
whether  representations  were  in  good  or  bsJ 
faith. — Krause  v.  Cook  (Mich.)  81. 

A  stockholder  of  a  corporation,  having  been 
elected  director  soon  after  his  subscription.  heU 
not  entitled  to  recover  for  false  representations 
inducing  the  same,  in  the  absence  of  proof  that 
the  transactions  in  which  he  participated  were 
not  the  cause  of  the  corporation's  disaster. — 
Oetchell  v.  Dnsenbury  (Mich.)  72a 

An  agent  employed  to  sell  stock  of  a.  corpo- 
ration on  commission  held  personally  liable  for 
damages  resulting  from  his  deceit— -Getchell  v. 
Dusenbury  (Mich.)  723. 

•Duresii  and  deceit  are  simply  different  mftb- 
ods  by  which  fraud  is  consummated,  and  tlie 
same  remedies  are  available  to  the  injured  par- 
ty.—Neibuhr  v.  Gage  (Minn.)  884. 

•Under  Kev.  Civ.  Code,  |  1201,  snbd.  2.  th* 
liability  of  a  seller  for  false  representations  de- 
termined.—McCabe  v.  Deanoyers  (8.  D.)  341. 

§   2.    Aotloaa. 

•The  inference  or  conclusion  of  fraud  or  per- 
jury will  not  Ije  indulged  merely  from  suspicions 
circumstances,  unless  the  showing  of  gnilt  is 
so  clear  as  to  exclude  all  reasonable  hypotheses 
of  eood  faitli.— State  Sav.  Bank  v.  Emge  (Iowa) 
530. 

In  action  for  fraud  in  sale  of  mining  stock, 
instruction  that,  where  both  parties  acted  hon- 
estly, he  must  suffer  who  obtained  the  confi- 
dence and  caused  the  injury  to  the  other,  held 
improper. — Krause  v.  Cook  (Mich.)  81. 

Oral  misrepresentations  concerning  the  credit 
and  ability  of  a  bona  fide  corporation  made  to 
Induce  plaintiff  to  purchase  stock  from  the  cor- 
poration held  within  the  statute  of  frauds  (Comp. 
Laws,  S  9518)  and  therefore  not  actionable. — 
Getchell  v.  Dusenbury   (Mich.)   723. 

In  an  action  at  law  for  damages  occasioned 
by  duress,  evidence  held  to  sustain  the  ver- 
dict—Neibuhr  V.  Gage  (Minn.)  884. 

•An  action  at  law  for  damages  for  fraud  in 
procuring  a  contract  may  be  brought  at  any 
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time  \7ithin  the  period  of  limitationa. — Nelbuhr 
V.    Gage  (Minn.)  884. 

rPbe  equitable  doctrine  ot  laches  does  not 
apply  where  an  action  ia  brought  at  law  for 
damagee  caused  b;  a  contract  fraudulently  pro- 
c«.A>ed. — Neibuhr  v.  Gage  (Minn.)  884. 

*In  an  action  for  damages  for  false  represen- 
tations on  the  sale  of  a  horse,  an  instruction 
on  the  measure  of  damages  held  proper. — Mc- 
Cabe  T.  Desnoyers  (S.  D.)  S41. 

FRAUDS,  STATUTE  OF. 

§    1.     Promises  to  ansirer  for  debt,   de- 
fault, or  misoarriage  of  anotber 

*A  complaint,  alleging  that  certain  cattle  were 
sold  by  plaintiffs  to  a  third  person  in  considera- 
tion of  a  promise  of  defendants  to  pay  for  them, 
alleges  an  original  promise  to  pay  for  the  cattle 
and  not  a  collateral  one. — Bennett  t.  Thuet 
(Minn.)   1. 

I    2.    Real  property   and  estates  and  la« 
terests  tbereim. 

*An  agreement  allowing  one  to  drain  his  land 
onto  that  of  another,  if  creating  an  easement 
or  interest  in  land,  held  within  the  statute  of 
frauds.— Jones  v.  Stover  (Iowa)  112. 

i    3.     Sales  of  goods. 

•Under  Rev.  Laws  1005,  |  3484,  a  verbal 
contract  for  the  manufacture  of  articles  accord- 
ing to  certain  specifications  furnished,  and 
which  would  not  have  been  otherwise  manu- 
factured, is  not  within  the  statute  of  frauds.-' 
Schloss  T.  Josephs   (Minn.)  474. 

(    4.    Requisites  aad  saffleleney  of  wrlt« 
li^. 

A  proposition  for  the  sale  of  real  estate  and 
an  acceptance  thereof  held  not  to  constitute  a 
written  agreement  for  the  conveyance  of  real 
estate.— Kaufmann  v.  Burton  (Mi<!h.)  349. 

A  letter  held  not  an  acceptance  of  a  proposi- 
tion for  the  sale  of  real  estate  so  as  to  consti- 
tute an  agreement  for  its  sale. — Kaufmann  v. 
Burton  (Mich.)  349. 

I   B.     Operation  and  elfeet  of  statute. 

*To  take  a  parol  gift  of  land  out  of  the  stat- 
ute of  frauds,  the  donee  must  enter  into  pos- 
session, make  improvement,  or  perform  such 
other  acts  as  would  make  it  inequitable  not 
to  enforce  the  gift. — Snow  v.  Snow  (Minn.)  295. 

Continued  possession  by  a  tenant  is  not  such 
part  performance  of  a  verbal  contract  for  the 
purchase  of  land  as  to  take  the  case  out  of 
the  statute  of  frauds. — Steger  t.  Kosch  (Neb.) 
165. 

i   6.    Pleading,   oTldenoe.   trial,   and   re- 
'vleir. 

Where  plaintilTs  sued  to  recover  the  price  of 
cattle  sold  and  delivered  to  a  third  person  on 
the  promise  of  defendants  to  pay  for  them,  evi- 
dence held  to  sustain  a  finding  that  there  was 
such  a  delivery  and  acceptance  as  to  take  the 
sale  out  of  the  statute  of  frauds. — Bennett  v. 
Thuet  (Minn.)  1. 

FRAUDULENT  CONVEYANCES. 

As  defense  to  action  of  ejectment,  see  "Eject- 
ment," {  1. 

Conveyances  in  fraud  of  marital  rights,  see 
"Husband  and  Wife,"  {{  1,  2. 

{   1.    Transfers  and  transactions  invalid. 

*While  a  bona  fide  creditor  may,  with  knowl- 
edge that  the  debtor  intends  to  hinder,  delay,  or 
defrand  other  creditors,  take  the  property  of 
Oe  debtor  in  satisfaction  of  his  claim,  the 
tnutaaction  must  not  be  for  the  purpose  of  con- 


ferring a  benefit  upon  the  debtor.— Sly  v.  Bell 
(Iowa)   227. 

*A  sale  by  a  debtor  to  a  creditor  in  satis- 
faction ,  of  a  debt  and  for  a  sum  of  money  in 
addition  thereto  held  voidable  at  the  suit  of 
other  creditors.— Sly  v.  Bell  (Iowa)  227. 

*A  transaction  held  to  constitute  a  sale  and 
not  a  trust  for  benefit  of  seller,  within  Comp. 
Laws  1897,  i  9514,  making  certain  transfers 
of  personalty  void. — Thompson  y.  Newland 
(Mich.)  93. 

A  sale  of  personalty  held  not  fraudulent  as 
against  creditors. — Thompson  ▼.  Newland 
(Mich.)  93. 

_  'Fraud  of  a  mortgagor  in  procuring'an  ai 
signment  of  a  first  raorteaffe  to  his  daughter 
with  the  intent  to  defraud  bis  creditors,  held  in- 
sufficient to  give  a  subsequent  mortgage  on  ine 
land  priority  over  the  mortgage  so  assigned. — 
Hatch  V.  Daugherty  (Mich.)  986;  Same  v. 
Sharp,  Id.;  Daugherty  r.  Same,  Id. 

•Chapter  291,  p.  357,  Gen.  Laws  1899,  de- 
claring that  sales  of  merchandise  mnde  with- 
out compliance  with  its  provisions  "will  be  pre- 
sumed to  be  fraudulent  and  void,"  held  to  make 
such  sales  presumptively  fraudulent  only. — 
Thorpe  v.  Pennock  Mercantile  Co.  (Minn.)  940. 

*A  bill  of  sale  in  payment  of  an  antecedent 
debt  protects  the  vendee  to  the  same  extent 
as  if  there  had  been  a  netv  consideration,  if 
taken  in  good  faith. — Starr  v.  Dow  (Neb.)  1065. 

Where  an  owner  executed  a  conveyance  for 
the  purpose  of  preventing  another  from  col- 
lecting a  judgment  that  might  be  recovered  in 
an  action  pending,  neither  he  nor  his  heirs 
could  obtain  relief  in  equity.— Jones  ▼.  Joneb 
(S.  D.)  23. 

I  2.    Rights    and   llablUtles    of    parties 
and  pnrobasera. 

Certain  evidence  held  inadmissible  on  the  issue 
whether  a  sale  of  personalty  was  fraudulent  as 
against  creditors. — ^Thompson  ▼.  Newland 
(Mich.)  93. 

Certain  conduct  of  a  debtor  who  had  sold  per- 
sonalty held  not  evidence  that  the  sale  was 
fraudulent  as  against  creditors. — Thompson  t. 
Newland  (Mich.)  03. 

In  an  action  by  a  father  to  set  aside  as  fraudu- 
lent a  deed  to  his  daughter,  evidence  held  in- 
sufficient to  shift  the  burden  of  proof  from  com- 
plainant to  defendant. — Russell  v.  Phillips 
(Mich.)  718. 

*In  an  action  to  set  aside  a  conveyance  of  land 
as  fraudulent  there  must  be  soikiething  besides 
mere  blood  relationship  between  the  parties  to 
create  such  fiduciary  relations  as  will  shift  the 
burden  of  proof. — ^Russell  v.  PhiDips  (Mich.) 
718. 

In  en  action  by  a  father  to  set  aside  as  fraudu- 
lent a  conveyance  of  land  to  his  daughter,  evi- 
dence held  insufficient  to  warrant  a  judgment 
for  complainant. — Russell  t.  Phillips  (Mich.) 
718. 

*A  fraudulent  assignment  of  a  mortgage  to 
the  mortgagor's  daughter  held  subject  to  at- 
tack only  by  the  mortgagor's  general  creditors. — 
Hatch  v.  Daugherty  (Mich.)  08G;  Same  v. 
Sharp,  Id. ;  Daugherty  v.  Same,  Id. 

*A  general  creditor  must  obtain  a  judgment 
before  he  can  complain  that  his  debtor  has 
fraudulently  disposed  of  his  property. — Hatch 
V.  Daugherty  (Mich.)  986;  Same  v.  Sharp,  Id.; 
Daugherty  t.  Same,  Id. 

GAMING. 

Municipal    regulations    relating    to,    see    "Mu- 
nicipal Corporations,"  {  6. 
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GARNISHMENT. 

See  "Attachment" ;    "Execution." 

Mandamus  to  compel  vacation  of  order  extend- 
ing time  within  which  gamiahee  may  move 
for  new  trial,  see  "Mandamus,"  8  !• 

Relevancy   of   evidence,   see   "Evidence,"   t   3. 

{   1.    XTatiire  and  cronads. 

The  statutes  regulating  garnishment  proceed- 
ings  must  be  strictly  followed. — King  v.  Har- 
rigan  (Mich.)   748. 

i  2.     Proceedlxiga  to  proonze. 

'Owing  to  insufficient  service,  the  coart  held 
to  have  acquired  no  jurisdirtion  over  a  gar- 
nishee.— Fell  V.  Gorman  (Mich.)  282. 

i  3.   Prooaedlncs  to  support  or  eaforce. 

In  garnishment  proceedings,  a  memorandum  of 
a  transaction  between  the  principal  and  the  gar- 
nishee defendants  held  admissible  in  evidence. — 
Seitz  V.  Starks  (Mich.)  354. 

*In  garnishment  proceedings  the  question 
whether  a  certain  defense  was  a  pretense  for 
the  purpose  of  defeating  the  proceedings  held  an 
issue  of  fact  for  the  jury.— Seiti  v.  Starks 
(Mich.)  354. 

*A  garnishee  was  entitled  to  have  a  default 
judgment  against  him  set  aside,  where  at  the 
time  no  judgment  had  been  entered  against  the 
principal  defendant— Travelers'  Ins.  Co.  t.  Wol- 
cott  (Mich.)  363. 

•Under  Comp.  Laws,  S  10,010,  a  garnishee 
held  entitled  to  demand  trial  on  the  issues  raised 
by  his  disclosure. — King  v.  Harrigan  (Mich.)  748. 

Certain  facta  held  not  to  show  a  waiver  on 
the  part  of  the  garnishee  of  the  statutory  right 
to  demand  a  trial  on  the  issues  raised. — King  t. 
Harrigan  (Mich.)  748. 

GAS. 

Injunction  against  gas  company,  see  "Injonc- 
tion,"  i  2. 

A  state  is  entitled  to  prescribe  the  charge  to 
be  made  for  gas  furnished  by  a  public  service 
corporation,  provided  the  sum  fixed  is  sufficient 
to  afford  reasonable  compensation. — City  of 
Madison  v.  Madison  Gas  &  Electric  Co.  (Wis.) 
6& 

*In  the  absence  of  legislation  restricting  the 
rate  to  be  charged  for  ^as  furnished,  the  grant 
of  the  right  to  engage  in  such  business  carries 
the  obligation  to  furnish  gas  at  a  reasonable 
price. — City  of  Madison  v.  Madison  Gas  & 
Electric  Co.  (Wis.)  65. 

Whether  prescribed  rates  for  the  furnishing 
of  gas  by  a  public  service  corporation  are  reason- 
able is  a  judicial  question,  but  the  establishment 
of  rates  for  future  service  is  a  legislative  pre- 
rogative which  the  courts  cannot  exercise. — 
City  of  Madison  v.  Madison  Gas  &  Electric 
Co.  (Wis.)  65. 

GIFTS. 

Requirements  of  statute  of  frauds,  see  "Frauds, 

Statute  of,"  {  5. 
Transfer  taxes,  see  "Taxation,"  {  1& 

GOOD  FAITH. 

Of  party  asking  equitable  relief,  see  "Spedflc 

Performance,"  !  2. 
Of    purchaser,    see    "Bills    and    Notes,"    {    1; 

"Vendor  and  Purchaser,"  §  5. 
Of  purchaser  of  property   from   purchaser  on 

conditional  sale,  see  "Sales,"  i  0. 


GRAND  JURY. 

See   "Indictment  and   Information.** 

Allowing  the  prosecuting  attorney  on  crr»- 
examination  to  ask  witness  if  he  did  not  l*^ 
fore  the  grand  jury  testify  in  accordance  witi 
a  paper  from  which  the  attorney  read,  «: 
variance  with  his  testimony  at  the  trial.  h--c 
not  shown  to  be  error;  it  not  appearing  tku 
the  paper  was  the  minutes  of  the  testimooj 
of  witness  before  the  grand  jury. — State  v. 
Woodard  (Iowa)  763. 

GRANTS. 

Of  public  lands,  see  "Public  Lands.** 

GROSS  EARNINGS  TAX. 

See  "Taxation,"  U  7,  17. 

GUARANTY. 

See  "Principal  and  Surety." 

Requirements  of  statute  of  frauds,  see  "Fraods, 
Sutute  of,"  {  1.- 

i    1.    Raanlsltas  and  Talldity. 

'Where  one  guaranties  a  contract  relyins  <"i 
fraudulent  representations,  and,  after  knowl- 
edge that  they  were  fraudulent,  voluntarily 
gives  a  note  and  mortgage  to  secure  his  liability, 
it  was  an  affirmance  of  the  guaranty  and  a 
waiver  of  any  fraud. — Emerson-Newton  LmpJe- 
ment  Co.  v.  Cupps  (N.  D.)  706. 

GUARDIAN  AND  WARD. 

Costs  on  appeal  In  action  on  guardian's  bond, 
see  "Costs,^'  {  5. 

Laches  in  suit  against  administrator  for  ac- 
counting, see  "jEJquity,"  {  2. 

Limitation  of  action  l)etween,  see  "Limitation  of 
Actions,"  §  2. 

I    1.    Aotioas. 

In  an  action  by  a  guardian  to  set  aside  a 
deed  executed  by  his  ward,  plaintiff  baa  the 
burden  of  proving  the  ward's  legal  incapacity 
to  make  the  conveyance. — Reese  v.  Shutte  (Iowa) 
625. 

I  2.    Iilabllltlea  on  gwardlaiishtp  bonds. 

*Comp.  Laws,  {  8727,  held  to  bar  an  action 
against  a  surety  of  a  guardian  after  four  years 
from  the  guai^ian's  death. — Murphy  t.  Cady 
(Mich.)  493. 

HABEAS  CORPUS. 

Presumptions  on  appeal,  see  "Appeal  and  Er- 
ror," I  12. 

I    1.    Jarlsdlotion,   proeeedlags,  nnd   re- 
Uet. 

*In  habeas  corpus,  where  the  judgment  by 
virtue  of  which  the  petitioner  is  held  is  unau- 
thorized, but  his  conviction  is  valid,  he  will  be 
freed  from  detention  and  remanded  to  the  proper 
court  or  officer  for  further  proceedings. — State 
V.  Miesen  (Minn.)  513. 

Where,  In  habeas  oorpns  for  the  possession 
of  a  child,  the  court  held  that  the  parties  hold- 
ing the  cliild  were  not  fit  persons  but  that  the 
natural  mother  and  her  husband  were,  it  Jus- 
tified an  order  awarding  the  child  to  such 
latter  persona — State  v.  Bryant   (Minn.)  8SQ. 

The  procedure  to  obtain  a  review  in  the 
Supreme  Court  of  a  final  order  in  halieas  corpus 
must  be  the  same  as  in  civil  actions,  and  is  Jto% 
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ovorned  by  Cr.  Code,  88  483,  515. — Ex  parte 
>ecker  (Neb.)  15T ;  State  v.  Decker,  Id. 

HABENDUM. 

Clause  in  deeds,  see  "Deeds,"  8  2. 

HABITUAL  DRUNKARDS. 

See    "Drunkards." 

HARMLESS  ERROR. 

In   civil  actions,  see  "Appeal  and  EJrror,"  8  15. 
In    criminal  prosecutions,  see  "Criminal  Law," 

HEALTH. 

T.iiability  of  city  for  negligence  of  health  oflS- 
cers.  see  "Municipal  Corporations,"  8  8. 

Liiability  of  county  for  torts  of  board  of  health, 
see   "Counties,"  8  3. 

Mandamus  to  board  of  health,  see  "Mandamus," 
§    2.  ^ 

8    1.    Boards  of  bealth  and  ■anltaxy  of* 
fleers. 

Under  the  general  village  incorporation  act  of 
ISO.-)  (Pub.  Acts  1805,  p.  6,  No.  3),  as  amended 
by  Pub.  Acts  1903,  p.  6.  No.  7,  and  Pub.  Acts 
inoa,  p.  124,  No.  101,  the  power  to  audit  and 
allow  claims  for  services  rendered  at  the  in- 
■«tance  of  a  health  officer  held  transferred  from 
the  board  of  health  to  the  board  of  supervisors. 
— Sawyer  v.  Village  of  Manton  (Mich.)  644. 

HEARSAY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  8  7. 

HEIRS. 

See  "Descent  and  Distribution." 

HIGHWAYS. 

See  "Bridges";    "Municipal  CorporaHong,"  88 

2,  5,  7.  8. 
Accidents  at  railroad  crossings,  see  "Railroads," 

8  4. 
Acquisition  of  title  to  highways  by  adverse  pos- 
session, see  "Adverse  Possession,"  8  !• 
As  boundaries,  see  "Boundaries,"  8  !• 
Compensation  of  abutting  owners  on  vacation 

of,  see  "Eminent  Domain,"  8  2. 
Condemnation  of  property  for  use  of  highways, 

see  "Eminent  Domain,"  8  3. 
Estoppel  of  county  to  remove  fence  inclosing 

portion  of  highway,  see  "Estoppel,"  8  2. 
Railroad  crossings,  see  "Railroads,"  8  2. 
Requests  for  instructions  in  action  for  injuries 

to  traveler  on  highway,  see  "Trial,"  8  4. 

8  1.  EstabllsliBieiit,  alteration,  and  dls- 
continnanoe. 

Where  the  board  of  supervisors  acquires  ju- 
risdiction of  proceedings  to  establish  a  highway, 
every  presumption  thereafter  is  in  favor  of  the 
legality  of  its  proceedings. — Bigelow  t.  Bitter 
(Iowa)  218. 

Under  Gen.  TjSws  1897,  p.  362,  c.  199,  a  pe- 
tition to  county  commissioners  to  locate  a  high- 
way running  into  more  than  one  town,  contain- 
ing 24  signatures,  of  which  only  21  were  those 
of  freeholders,  was  fatally  defective.— -Johnson 
V.  Town  of  Clontarf  (Minn.)  521. 


8  2. 


Improrement,     and 


Constrnctlon, 
repair. 

Oen.    St.    1894,   8   1856,    providing   that   the 
-county  commissionera  in  cases  of  count;  roads 


may  as-sess  damages  on  application  where  roads 
have  been  previously  laid  out  applies  only  when  a 
highway  has  been  laid  out  and  opened  and  is 
in  use  by  the  public,  but,  by  reason  of  some  ir- 
regularity, damages  have  not  been  assessed. — 
Johnson  ▼.  Town  of  Clontarf  (Minn.)  521. 

8   3.    Becalation  and  nse  for  travel. 

Under  declaration,  evidence  that  plaintiff's 
horse  was  frightened  by  noise  from  exhaust 
pipe  of  gasoline  engine,  held  inadmissible. — 
Hoyt  V.  Garlock  (Mich.)  1074. 

HOMESTEAD. 

Conclusiveness  of  adjudication  canceling  home- 
stead entry  for  abandonment,  see  "Judgment," 
8  9. 

8    1.    Transfer  or  Inonabranoe. 

•A  contract  by  a  husband  for  the  sale  of  the 
homestead  of  himself  and  wife  is  void,  and  an 
action  against  him  for  damages  for  its  breach 
cannot  be  maintained. — Silander  t.  Gronna 
(N.  D.)  544. 

HOMICIDE. 

Conviction  of  offense  included  in  charge,  see 
"Indictment  and  Information,"  8  4. 

Reception  of  evidence,  see  "Criminal  Law,"  8  5. 

Relevancy  of  evidence,  see  "Criminal  Law,"  8  3. 

Requisites  and  sufficiency  of  instructions,  see 
"Criminal  Law,"  8  5. 

8    1 .    Murder. 

'Premeditation  means  thought  of  beforehand 
for  any  length  of  time,  no  matter  how  short. — 
State  v.  Prolow  (Minn.)   873. 

'Evidence  held  to  justify  a  conviction  of  mur- 
der in  the  second  degree  under  Rev.  St.  18^, 
8  4339.— Johnson  v.  State  (Wis.)  55. 

I  2.    Manalangltter. 

*A  killing  resulting  from  an  intentional  shot, 
without  design  to  effect  death,  held  not  involun- 
tary within  Rev.  St.  1898,  8  4362,  defining 
manslaughter  in  the  fourth  degree. — Johnson 
V.  State  (Wis.)  55. 

•An  instruction  defining  "heat  of  passion," 
as  used  in  Rev.  St.  1898,  8  4361,  held  erroneous. 
—Johnson  v.  State  (Wis.)  55. 

8  3.     Indictment  and  Information. 

•Under  Rev.  Code  Cr.  Proc.  88  219,  221,  229, 
subd.  6,  and  section  230,  indictment  for  murder 
held  not  insufficient  as  failing  to  allege  that 
accused  discharged  gun  at  deceased. — State  ▼. 
Flute  (S.  D.)  248. 

8   4.    ETldenoo. 

Evidence  held  sufficient  to  sustain  a  convic- 
tion of  murder.— State  v.  Woodard  (Iowa) 
753;    State  v.  Prolow  (Minn.)  873. 

Evidence  of  defendant  having  poison  several 
years  before  the  murder  committed  by  poison 
held  admissible.— State  v.  Woodard  (Iowa)  753. 

•In  prosecution  for  assault  with  intent  to  kill, 
evidence  as  to  purchase  of  pistol  held  admissible 
to  show  intent — People  v.  Haxer  (Mich.)  90. 

•Where  the  killing  Is  proven,  it  is  presumed 
intentionfll  and  malicious. — State  v.  Prolow 
(Minn.)    873. 

•Where  it  clearly  appears  that  defendant 
deliberately  and  intentionally  shot  the  deceased, 
the  presumption  is  that  it  was  murder.— State 
y.  Prolow  (Minn.)  873. 

8   e.    Trial. 

An  instruction  on  motive  in  a  homicide  case 
held  not  prejudicial  in  submitting  a  certain 
fact  for  the  jury  to  find.— State  v.  Woodard 
(Iowa)  753. 
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•In  a  prosecution  for  assault  with  intent  to 
commK  murder,  an  instruction  on  self-defense 
held  erroneous. — People  t.  Wright  (Mich.)  92. 


HORSES. 


Sea  "Animals." 


HUSBAND  AND  WIFE. 

See  "DiTorce";    "Dower";    "Marriage." 

Adultei7,  see  "Adultery." 

Arrest  in  action  for  alienation  of  affections,  see 
"Arrest,"  f  1. 

Competency  as  witnesses,  see  "Witnesses,"  {  1. 

Libel  or  slander  by,  see  "Libel  and  Slander,"  {  2. 

Rights  of  survivor,  see  "Descent  and  Distribu- 
tion," §  1. 

Trusts  between,  see  "Trusts,"  i  1. 

Validity  of  contract  for  sale  of  land  not  signed 
by  wife,  see  "Vendor  and  Purchaser,"  {  1. 

S    1.    Mntnal  rishts,  dvtles,  and  UaltlU. 
ties. 

A  request  by  a  father  that  his  son  should 
keep  a  conveyance  from  record  until  after  the 
father's  death  held  insufficient  to  show  an  in- 
tent to  defraud  plaintiff,  whom  the  father  subse- 
quently married. — Beechley  t.  Beechley  (Iowa) 
762. 

A  conveyance  by  father  to  son  before  the 
father's  marriage  held  not  voluntary,  and  there- 
fore not  subject  to  vacation  as  a  fraud  on 
the  marital  rights  of  the  father's  widow. — 
Beechley  v.  Beechley  (Iowa)  762. 

*The  ignorance  of  the  spouse  of  a  settle- 
ment or  conveyance  pending  a  treaty  of  mar- 
riage is  fatal  thereto,  though  no  actual  mis- 
representation or  deceit  appear. — Beechley  v. 
Beechley  (Iowa)  762. 

*An  antenuptial  voluntary  conveyance-,  if 
made  with  intent  to  defeat  the  rights  of  any 
person,  though  unidentified,  whom  the  grant- 
or might  subsequently  marry,  is  void. — Beech- 
ley T.  Beechley  (Iowa)  762. 

*Where  no  negotiations  or  engagement  for 
marriage  were  pending  between  plaintiff  and 
her  husband  at  the  time  he  executed  a  con- 
veyance of  certain  of  his  property  to  his  son. 
such  conveyance  was  not  fraudulent  as  to 
plaintiff. — Beechley    v.    Beechley    (Iowa)    762. 

A  conveyance  of  land  by  a  father  to  his  son 
prior  to  the  father's  marriage  to  plaintiff  held 
not  fraudulent  as  against  plaintiff's  rights. — 
Beechley   v.  Beechley    (Iowa)   762. 

$   2.   Aetlons. 

In  an  action  by  a  widow  to  set  aside  an 
antenuptial  conveyance  by  t^er  husband  to  his 
son,  evidence  of  actual  misrepresentation  by 
the  grantor  as  to  the  amount  of  his  property 
held  inadmissible. — Beechley  v.  Beechley  (Iowa) 

*In  an  action  by  a  married  woman  for  in- 
juries held  error  to  instruct  that  her  husband 
might  sue  for  loss  of  her  services  and  medical 
expenses. — Lorf  v.  City  of  Detroit  (Mich.)  C61. 

{    3.    EmtloliiE  and  allenattBg. 

*A  verdict  of  f  1,.')00.  for  the  alienation  of  the 
affections  of  respondent's  wife  is  not  excessive. — 
Korby   v.   Cbesser   (Minn.)   520. 

ILLEGITIMATE  CHILDREN. 

See  "Bastards." 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  "Constitutional  Law,"  t  5. 


IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  f  3. 

IMPLIED  CONTRACTS. 

See  "Money  Paid" 
and  Labor." 


"Money  Beeeived"  :   "W«k 


IMPRISONMENT. 

See  "Arrest" ;   "BaiL" 

Habeas  corpus,  see  "Habeas  Corpnau" 

IMPROVEMENTS. 

Liens,  see  "Mechanics^  Liens." 
Public  improvements,  see  "Mnnlciiial  Coipon- 
tions,"  f  S. 

INADEQUATE  DAMAGES. 

Ground  for  new  trial,  see  "New  Tiiai,"  f  31 

INCEST. 

'Evidence  held,  under  Rev.  Code  Cr.  Pror.  { 
364,  sufficient  corroboration  on  a  prosecotioa 
for  incest.— State  t.  Mungeoo  (S.  DO  552. 

INCORPORATION. 

See  "Municipal  Corporations,"  |  1. 

INDEMNITY. 

See  "Gnaranty";   "Principal  and  Surety.* 

INDEMNITY  SCHOOL  LANDS. 

See  "Public  Lands,"  S  2. 

INDETERMINATE  SENTENCE  LAW. 

See  "Criminal  Law,"  i  & 

INDIANS. 

An  Indian  allottee,  holding  land  nnder  a 
patent  issued  pursuant  to  the  treaty  of  Septem- 
ber 30,  1854,  held  not  entitled  to  dispose  of  the 
proceeds  of  the  sale  of  the  timber  on  the  land 
without  the  approval  of  the  Indian  ageot, 
though  the  allottee  is  a  citizen  under  Art  Cong. 
Feb.  8,  1887  (24  St.  388,  c.  119).— Tomkins 
V.  Campbell  (Wis.)  21& 

INDICTMENT  AND  INFORMATION. 

See  "Grand  Jury." 

Againtt  particular  clatte*  of  persons. 
Banks,  see  "Banks  and  Banking,"  f  1. 

For  particvlar  offente*. 
See  "Abortion";    "Abduction."  H  1.  2;    "Dn- 

bezzlement";    "Homicide,"   {   3;     "Perjury," 

SI. 
Against  liquor  laws,  see  "Intoxicating  Liquois," 

I  4. 

(    1.    R«q«islt«s  and  anfflolaney  of  aoea* 
satioB. 

"Good  and  lawful  money  and  current  nnd?r 
the  laws"  of  the  state,  in  an  indictment,  means 
^ood  and  lawful  money  such  as  in  circulation 
m  the  community,  and  the  words  "nnder  the 
laws"  of  the  state  are  surplusage. — State  t. 
QuRckenbusb  (Minn.)  953. 


•Point  amaotated.    Sea  syllabva. 


Digitized  by 


Google 


INDEX. 


1161 


note,   see 


S.     Amendmant. 

rChe  allowance  by  the  district  court  of  an 
Eoendment  to  an  information  filed  in  justice's 
ourt  heid  within  the  court's  discretion. — State 
r.      Abrams   (Iowa)   1041. 

*  An  information  may  be  amended  so  as  to 
'Itnrge  the  commission  of  the  offense  anywhere 
within  the  jurisdiction  of  the  court. — State  T. 
^brama  (Iowa)  1041. 

t     3.      Xasnea,  proof,  and  Tarlanoo. 

*Tbe  venue  of  an  offense  must  be  proved  aa 
laid. — State  y.  Crowley  (8.  D.)  491. 

B     4.     CoBTlotlan   of  oifenao  laelvded  la 
oharco. 

*An  information  for  assault  with  intent  to 
kill  held  sufficient  to  support  a  conyiction  for  a 
orime  of  higher  deptree  than  simple  assault. — 
People  v.  Wright  (Mich.)  92. 

*A  person  charged  with  rape  may  be  convicted 
of  an  assault  with  intent  to  commit  rape. — Peo- 
ple v.  Murphy  (Mich.)  1009. 

INDORSEMENT. 

Of    bill   of  exchange  or  promissory 
"Bilb  and  Notes^'  t  1. 

INFANTS. 

See  "Guardian  and  Ward" ;  "Parent  and  (3hlld." 
Habeas   corpus    for   custody   of,   see    "Habeas 

Corpus,"  f  1. 
Sale  of  liquor  to,  see  "Intoxicatins  Liquors," 
8  3. 

i    1.    Crlaioa. 

•Under  Rev.  Code  1905,  S  8544  (Rev.  Code 
1800,  i  6814),  a  child  under  7  years  is  legally 
incompetent  to  commit  a  crime,  and  between  the 
ages  of  7  and  14  the  burden  is  on  the  state  to 
show  that  defendant  knew  the  wrongfulness 
of  the  act  when  he  committed  it. — State  v>  Fisk 
(M.  D.)  485. 

INFERIOR  COURTS. 

See  "Courts,"  S  2. 

INFORMATION. 

Criminal  accusation,  see  "Indictment  and  In- 
formation." 

INFRINGEMENT. 

Of  trade-mark,  see  "Trade-Marks  and  Trade- 
Names,"  S  1- 

INHERITANCE. 

See  "Descent  and  Distribution." 

INHERITANCE  TAX. 

See  "Taxation,"  §  18. 

Law  relating  to,  as  denial  of  equal  protection 
of  laws,  see  "Constitutional  Law,"  |  7. 

INJUNCTION. 

Authority  of  judge  to  issue  Injunction  in  vaca- 
tion, see  "Judges,"  {  2. 
0>Dclnsiveneas  of  judgment,   see   "Judgment," 

^  9. 

Election  of  remedies,  see  "Eilection  of  Remedies." 
Mandamus  to  compel  dissolution,  see  "Manda- 
mus," f  L 


Relief  againtt  partteular  aoti  or  proceedings. 
Exercise  of  functions  of  office,  see  "Officers," 

S  2. 
Issuance  of  municipal  bonds,  see  "Municipal 

Corporations,"  {  9. 
Reporting  expulsion  of  member  of  trade  union 

to  his  employer,  see  "Trade  Unions." 
Taking  property  for  public  use,  see  "Eminent 

Domain,"  f  8. 

Review  of  proceeding!  for  injunction. 
Appealability  of  orders,  see  "Appeal  and  Error," 

%  2. 
Certiorari  to  review  injunction,  see  "Certiorari," 

i  1. 
Persons  entitled  to  allege  error,  see  "Appeal  and 

Error,"  §  11. 

%    1.    Kature  and  grouaAm  In  Kenoral. 

Stockholders  of  an  association  organized  under 
Comp.  Laws  1897,  c.  160,  held  not  to  have  an 
adequate  remedy  at  law,  so  as  to  bar  their  suit 
in  equity  where  its  property  was  beine  removed 
by  one  claiming  under  an  illegal  tax  sale. — Starr 
V.  Shepard  (Mich.)  709. 

S   2.    Snbjeots  of  proteetion  and  relief. 

A  complaint  and  affidavit  alleging  certain  tres- 
passes by  defendant  on  plaintiff's  fishing  rights 
held  to  state  a  prima  facie  case  for  an  injunc- 
tion.— Saginaw  Lumber  &  Salt  Co.  v.  OriSore 
(Mich.)  681. 

*It  is  within  the  jurisdiction  of  equity  to 
restrain  highway  officers  from  trespassing  upon 
the  land  of  a  private  person  under  the  claim 
that  it  is  a  public  highway  and  to  try  and  quiet 
his  tkle.— Lawrence  v.  Kirby  (Mich.)  770. 

•Equity  has  jurisdiction  at  the  suit  of  a  city 
for  the  use  of  private  individuals  to  restrain  a 
gas  company  from  charging  excessive  rates  for 
service. — City  of  Madison  v.  Madison  Gas  & 
Electric  Co.  (Wi«.)  65. 

i  3.    PreUmlnary  and  Interloentory  In- 
Jnactlons. 

*A  preliminary  injnnctional  order  restraining 
a  municipality  held  not  to  restrain  the  ordinary 
business  of  the  municipality  within  Code,  $ 
4359  providing  for  notice  of  order.— Wingert 
V.  Snouffer  &  Ford  (Iowa)  1035 ;  Same  v.  City 
of  Tipton,  Id. 

*A  preliminary  injunctional  order  should  not 
be  dissolved  Ivoiiuse  of  the  inadequacy  of  the 
bond,  except  on  the  failure  to  comply  with  an 
order  for  additional  security.— Wingert  v.  Snouf- 
fer &  Ford  (Iowa)  1035;  Same  v.  City  of 
Tipton,  Id. 

A  motion  for  the  dissolution  of  a  temporary 
injunction  held  to  raise  the  questions  that  would 
arise  on  a  trial  and  should  oe  denied. — Wingert 
V.  Snouffer  &  Ford  (Iowa)  1035 ;  Same  v.  City 
of  Tipton,  Id. 

INNKEEPERS. 

Whether  a  stairway  in  a  hotel  were  defect- 
ive because  brass  strips  fastened  to  the  front 
edge  of  the  steps  were  raised  up  from  %  to  % 
of  an  inch,  held  for  the  jury. —  Braman  y.  Stew- 
art (Mich)  964. 

The  question  whether  a  proprietor  of  a 
hotel  knew  of  a  defect  in  a  stairway  prior  to 
an  accident  happening  to  a  guest,  held  for  the 
jury. — Braman  v.  Stewart  (Mich.)  964. 

IN  PAIS. 

Estoppel,  see  "Estoppel,"  %  2. 
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INSANE  PERSONS. 

Dipsomaniacs,  see  "Drunkards." 

Mental  capacity  to  execute  deed,  see  "DeedB," 

i  3. 
Testamentary  capacity,  see  "Wills,"  ^  1. 

INSOLVENCY. 

See   "Assignments   for   Benefit  of  Creditors"; 

"Bankruptcy." 
Of  bank,  see  "Banks  and  Bankine,"  I  1. 
Of  corporation,  see  "Corporations,    {{  4,  7. 

INSPECTION. 

Of  appliances  by  master,  see  "Master  and  Serv- 
ant,'' i  2. 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  8i  3,  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
I  5;    "Homicide,"  f  5. 

INSURANCE 

Ejqnitable  jurisdiction  of  action  on  policy,  see 
'•Equity,"   {   1. 

Evidence  admissible  under  pleading  in  action 
on  policy,  see  "Pleading,"  |  6. 

Examination  of  juror  in  personal  injury  case 
as  to  interest  in  casualty  company,  see  "Jury," 
t2. 

Form  of  remedy  for  review  of  question  as  to 
sufficiency  of  service  of  process  on  fraternal 
beneficial  association,  see  "Appeal  and  Error," 
I  1. 

Hearsay  evidence  in  contest  over  ngbt  to  pro- 
ceeds of  benefit  certificate,  see  "Evidence," 
S7. 

Liability  of  mutual  benefit  association  to  taxa- 
tion, see  "Taxation,"  §  3. 

Opinion  evidence  in  action  on  policy,  see  "Evi- 
dence." I  10. 

Parol  or  extrinsic  evidence  relating  to  policy, 
see  "Evidence,"   $  9. 

Provisions  relating  to  insurance  contract  be- 
tween railroad  and  employ6  as  denial  of  equal 
protection  of  laws,  see  "Constitutional  Law," 

It. 

Provisions  relating  to  insurance  contract  be- 
tween railroad  and  employC  as  infringement 
of  liberty  of  contract,  see  "Constitutional 
Law."  i  4. 

Taxation  of  mutual  benefit  association,  see 
"Taxation,"  $  7. 

Waiver  of  error  at  trial  in  action  on  {wlicy, 
see  "Trial,"  {  8. 

{    1.    Control  Ancl  rearalatlon  In  ceneraL 

•Under  Comp.  Laws,  §S  5157,  5162,  10,467,  a 
foreign  mutual  insurance  company  which  has 
not  obtained  a  permit  to  do  business  held  not 
entitled  to  maintain  an  action  on  a  policy  Is- 
sued in  another  state. — Swing  v.  Cameron 
(Mich.)  506. 

In  an  action  by  the  receiver  of  a  mutual  in- 
surance company  to  recover  an  assessment,  the 
defense  that  the  contract  is  unenforceable  be- 
cause the  company  bad  failed  to  procnre  any 
permit  to  do  business  in  this  state  is  available 
under  the  general  denial. — Swing  v.  Cameron 
(Mich.)  506. 

i  2.    Insnranee  eompanlos. 

Under  McClain's  Code,  K  1685,  1695,  held 
that  prior  to  Act  Twenty-Eighth  Gen.  Assembly, 
c.  60,  p.  44.  a  domestic  insurance  company 
was  authorized  to  write  burglary  insurance. — 
Banker's  Slut  Casualty  Co.  v.  First  Nat.  Bank 
of  Council  BluSs  (Iowa)  1046. 


Order  of  court  setting  aside  asBesmiient  Isj  i 
receiver  on  stockholders  of  mutnal  6re  insnna 
company  held  not  reviewable    in   action  by  ;► 
ceiver  against  stocldiolder. — Nicbol    v.  Moi^t- 
(Mich.)  704. 

Where  an  assessment  made  by  a  receiver?: 
a  mutual  fire  insurance  company  ^a»  set  a'it. 
a  new  assessment  made  by  a  substituted  reaim 
is  valid.— Nichol  v.  Murphy  (Mich.)  704. 

Comp.  Laws,  |  5187,  held  not  to  affect  liabilH 
of   stockholder   in    mutual    fire    insurance  cc- 

Kany  under  a  contract  made  in  ISOG. — Nicbol  i. 
lurphy  (Mich.)  704. 

Limitation  in  contract  with  matual  fire  in- 
surance company  held  not  to  relie%-e  mercliT. 
from  liability  to  pay  share  of  losses  and  ex[- v 
ses  when  company's  afCairs  are  closed  np  by  a  n- 
ceiver. — Nichol  v.  Murphy  (Micb.)   T04. 

S   3.    Xnaniranee  mgmta  and  broker*. 

In  an  action  by  the  agent  of  a  life  Insmrase* 
company  which  had  sold  out  its  buaioess,  p 
recover  of  the  purchasing  company  for  tl-. 
breach  of  contract  of  employment  by  the  Sra 
company,  the  burden  is  on  defendant  to  p'.>^ 
and  prove  the  facts  with  reference  to  the  ela- 
tion of  the  policy  holders  to  continue  the  i-a]!- 
cies  with  the  defendant  company.^-Crowell  t. 
Northwestern  Life  &  Savings  Co.  (Minn.)  962. 

Where  a  life  insurance  comi>any  sold  its  w- 
sets,  and  the  purchasing  company  agreed  to  paj 
all  outstanding  liabilities  the  liability  of  xhi 
original  company  for  damages  by  breach  of 
contract  with  its  agent  was  assumed  br  tb; 
agreement  of  the  purchasing  company. — Crow- 
ell  V.  Northwestern  Life  &  Savings  Co.  {Mine) 
962. 

In  an  action  bv  an  agent  of  a  life  insurasee 
company  which  bad  sold  its  assets  to  a  cmo- 
pany  which  assumed  its  liabilities,  the  presnizp- 
tion  is  that  the  makers  of  the  premium  notn 
given  for  insurance  solicited  by  such  agent  are 
solvent. — Crowell  v.  Northwestern  Life  &  Bar- 
ings Co.  (Minn.)  962. 

The  effect  of  the  sale  and  transfer  of  tk- 
business  by  life  in  i ranee  company  heUt  to  ren- 
der outstanding  policies  and  notes,  given  thf re- 
fer voidable  at  the  election  of  the  assured. — 
Crowell  V.  Northwestern  Life  &  Savings  Co. 
(Minn.)  962. 

In  an  action  by  an  agent  of  a  life  insaraner 
company  which  had  sold  its  assets  and  busine^ 
where  under  his  contract  the  agent  was  entitl<^ 
to  a  percentage  on  the  premium  notes  given  bj 
persons  from  whom  be  bad  solicited  basine5$. 
the  complaint  shows  a  cause  of  action  by  allef- 
ing  that  the  original  company  broke  the  con- 
tract of  employment  by  placing  it  out  of  its 
power  to  continue  its  business. — Crowell  v. 
Northwestern  Life  &  Savings  Co.  (Minn.)  9G2. 

f   4.    The  oontraet  In  eenaral. 

'Fixtures  in  a  certain  building  held  personal 
property,  and  hence  covered  by  a  clause  in  a 
fire  policy  covering  personalty. — Tubbs  v.  Me- 
chanics' Ins.  Co.  (Iowa)  324. 

•The  word  "machinery,"  in  a  fire  policy  in- 
suring a  laundry  and  machinery,  included  the 
boiler,  pipes,  and  fittings ;  steam  being  used  not 
only  as  a  motive  power,  but  for  providing  heat 
for  drying  purposes,  etc — Tubbs  v.  Mechanics' 
Ins.  Co.  (Iowa)  324. 

Life  insurance  company  held  liable  on  policr 
though  not  delivered. — Kimbro  v.  New  Xork 
Life  Ins.  Co.  (Iowa)  1025. 

The  giving  of  a  note  to  an  insurance  agent 
payable  to  him,  for  the  first  premium  on  a 
life  policy,  held  a  payment  of  the  premium.— 
Kimbro  v.  New  York  Life  Ins.  Co.  (Iowa) 
1025. 
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sirt:«i!n  property  held  not  covered  by  a  fire 
oy  issued  by  a  corporation  organized  under 
up-  Laws  1897,  c.  195.— Geraghty  v.  Wash- 
1.W    Mut.  Fire   Ins.  Co.  (Mich.)  1102. 

Wliere  an  applicant  for  insurance  pays  the 
t:  premium  to  the  agent,  the  contract  is 
s«mmated  when  the  company  apcopta  the 
plication,  executes  a  policy,  and  mails  it  to 
agent  for  delivery. — Kilborn  ▼.  Pruden- 
1    Xns.  Co.  (Minn.)  861. 

Triless  applicant  for  insurance  has  knowledge 
limitations  on  the  authority  of  the  agent, 
i  acceptance  by  the  agent  of  a  note  for  the 
i»t  premium  is  binding  on  the  company. — 
Iborn    V.    Prudential    Ins.   Co.    (Minn.)    801. 

'A.n  agent  of  foreign  life  insurance  com- 
n.v,  authorized  by  Gen.  Laws  1805,  p.  392, 
3.T{>,  to  solicit  insurance  and  collect  the  first 
oinium,  has  apparent  authority  to  take  a 
»to  for  the  first  premium. — Kilborn  v.  Pru- 
rntial  Ins.  Co.  (Minn.)  861. 

*A.n  agent  of  a  foreign  insurance  company 
Jtliorized  to  solicit  insurance  in  the  state  had 
ithority,  under  Gen.  Laws  1895,  p.  437,  c. 
rf>,  I  88,  to  collect  the  first  premium. — Kll- 
}rn    y.  Prudential  Ins.  Co.  (Minn.)  861. 

A  clause  by  which  the  insured  warrants  the 
laintenance  of  a  designated  clear  space  about 
tie  insured  premises  attached  as  a  rider  held 
oid  in  so  far  as  the  warranty  is  concerned; 
ut  it  may  contain  effective  language  limit- 
ng  the  general  descriptive  language  of  the 
>olicy. — Wild  Rice  Lumber  CJo.  v.  Royal  Ins. 
Jo.    (Minn.)  871. 

A  fire  insurance  company  has  no  authority 
to  attach  to  the  policy  a  clause  by  which  the 
insured  warrants  the  maintenance  of  a  desig- 
nntpd  clear  space  about  the  insured  premises. — 
\Vild  Rice  Lumber  Go.  v.  Royal  Ins.  Co.  (Minn.) 
871. 

Gen.  Laws  1895,  p.  417,  c.  175,  8  52,  does 
not  authorize  the  parties  to  modify  or  add  to 
the  statutory  form,  but  its  purpose  is  to  re- 
quire that  all  the  conditions  of  an  insurance 
shall  appear  in  one  written  instrument — Wild 
Kice  Lumber  Co.  t.  Royal  Ins.  Co.  (Minn.) 
S71. 

The  form  of  fire  insurance  policy  prescribed 
by  Gen.  Laws  1895,  p.  417,  c.  175,  as  amended 
by  Gen.  Laws  1897,  p.  468,  c.  254,  contains 
the  only  terms  which  can  be  incorporated  in 
a  contract  of  insurance,  and  the  only  changes 
sppcifically  authorized  by  Gen.  Laws  1897,  p. 
'i)iS,  c.  254,  i  53,  are  the  general  riders  to  be 
attached  thereto. — Wild  Rice  Lumber  Oo.  v. 
Royal  Ins.  Co.  (Minn.)  871. 

{  5.    Fremlmns,  dves,  and  assessmenta. 

*In  an  action  on  a  premium  note  given  for 
burglary  insurance,  insured  held  not  entitled 
to  defend  on  the  ground  that  the  writing  of 
such  insurance  was  ultra  vires. — Banker's  Mut. 
Casualty  Co.  v.  First  Nat  Bank  of  Council 
BluflEs  (Iowa)  1046. 

Where  aa  insurance  company  sells  its  busi- 
ness and  assets  premium  notes  given  for  its  pol- 
icies were  conditional  obligations  of  the  makers. 
— Crowell  V.  Northwestern  Life  &  Savings  Co. 
(Minn.)  962. 

{  6.  OaaoellstloB,    snrreiider,    abandon- 
meat.  or  reselsslon  of  P0U07. 

Member  of  mutual  fire  insurance  company  by 
surrender  of  policy  without  payment  of  previous 
assessment  held  not  relieved  from  liability  under 
subsequent  assessments. — Nichol  v.  Murphy 
(Mich.)  704. 

An  agent  held  not  the  agent  of  an  insured 
and  could  not  consent  to  the  cancellation  of  the 


Bolicy." 

m. 


>'NeiIl  T.  Northern  Assur.  Co.  (Mich.) 


Certain  facts  held  to  warrant  a  finding  that 
the  subject  of  procuring  and  maintaining  insur- 
ance was  committed  by  a  vendor  to  his  pur- 
chaser.— O'Neill  T.  Northern  Assur.  Co.  (Mich.) 
996. 

i  7.  AToldamee  of  poUoy  for  aiisrepre* 
seatatloa.  fraud,  or  Itreaoh  of 
warranty  or  oondltlon. 

*A  fire  policy  held  void  owing  to  the  fact 
that  the  insured  building  was  on  ground  not 
owned  in  fee  by  the  insured. — Wyandotte  Brew- 
ing Co.  V.  Hartford  Fire  Ins.  Cto.  (Mich.)  303. 

{  8.  Forfeiture  of  policy  for  breach  of 
promissory  irarranty,  oovemant, 
or  condition  snbaeqnent. 

A  life  insurance  policy  provided  that  the  pre- 
mium should  be  paid  annually  on  June  Ist 
and  that  one  month's  grace  should  be  allowed, 
and  notwithstanding  default  in  premiums  the 
insurance  would  be  continued  for  60  days  from 
the  due  date  of  the  premium  as  specified  in  the 
policy.  Held,  that  the  eO-day  period  com- 
menced to  run  from  June  Ist — Grattan  v.  Pru- 
dential Ins.  Co.  (Minn.)  821. 

{  0.  Estoppel,  waiver,  or  aKreementa 
alfeotlnic  rigbt  to  aTold  or  for< 
felt  policy. 

A  provision  of  a  fire  policy  that  it  should  be 
void  if  the  premises  should  become  unoccupied 
held  not  waived.— <?hismore  v.  Anchor  Fire  Ins. 
Co.  (Iowa)  230. 

*In  an  action  on  a  policy  issued  by  a  mutual 
fire  insurance  company  organized  under  Comp. 
Laws  1897.  c.  195,  defendant  held  not  estopped 
to  deny  liability. — Geraghty  v.  Washtenaw  Mut 
Fire  Ins.  Co.  (Mich.)  1102. 

1 10.  Extent  of  loss  and  UablUty  of  ln« 
■arer. 

An  accident  policy  held  to  limit  insured's 
indemnity  to  one-tenth  of  the  full  amount  where 
the  loss  occurred  from  unnecessary  exposure 
to  danger  and  to  obvious  risk  from  hernia, 
produced  at  the  time  of  the  accident — Kelsey 
V.  C!ontinental  Casualty  Co.   (Iowa)   221. 

An  insured  in  an  accident  policy  held  not 
immediately  disabled  in  consequence  of  a  physi- 
cal injury  within  the  meaning  of  the  policy. — 
Letherer  v.  United  States  Health  &  Accident 
Ins.  Co.  (Mich.)  491;  Samp  v.  Phfpnix  Acci- 
dent v.  Sick  Benefit  Ass'n  (Mich.)  402. 

{11.    Actions  on  policies. 

*The  question  as  to  the  meaning  of  Ij^e  words 
"building"  and  "machinery."  in  a  fire  policy  on  a 
building  and  machinery  therein  held  a  ques- 
tion of  law  for  the  court — ^Tubbs  v.  Mechanics' 
Ins.  Ca  (Iowa)  324. 

A  finding  in  favor  of  an  insured  tn  an  accident 
policy,  on  the  theory  that  a  disease  which  de- 
veloped subsequently  to  the  accident  was  at- 
tributable to  it,  held  warranted. — Jiroch  v.  Trav- 
elers' Ins.  Co.  (Mich.)  728. 

A  finding  that  certain  sheds  were  covered  by 
a  fire  policy  insuring  lumber  in  mill,  etc.,  held 
warranted. — Wolverine  Lumber  Co.  v.  Phenix 
Ins.  Go.  (Mich.)   108& 

Evidence  held  insufiicient  to  warrant  a  finding 
that  insured  died  within  57  days  after  his  dis- 
appearance.— Spahr  V.  Mutual  Life  Ins.  Co. 
(Minn.)  4. 

In  an  action  on  an  insurance  policy,  evidence 
held  insuflScient  to  show  the  amount  of  j>laintilf's 
loss. — British  American  Ins.  Co.  v.  (jolumbian 
Optical  Co.  (Neb.)  130. 

1 12.    Mntnal  beneilt  inanranoe. 

Evidence  held  insufficient  to  warrant  a  finding 
that  insured  ever  had  an  intent  to  surrender 
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bis  certificate  payable  to  his  mother  and  take 
out  a  naw  certificate  payable  to  his  wife. — Cos- 
ton  T.  Coston  (Mich.)  736. 

A  beneficiary  association  held,  under  Oomp. 
Laws,  i  7740.  exempt  from  the  provisions  of 
sections  10,444  and  10,445,  relating  to  the 
service  of  process  on  insurance  companies. — 
Monger  v.  New  Era  Ass'n  (Mich.)  1111. 

In  settling  with  beneficiaries  of  a  deceased 
member,  association  held  entitled  to  deduct  the 
difference  between  the  monthly  assessments 
when  the  certificate  was  issued  and  the  increased 
rate  subsequently  adopted  from  the  time  it  went 
into  effect  up  to  the  date  of  the  death  of  the 
member,  but  not  for  the  balance  of  his  life 
expectancy. — Shopperd  ▼.  Bankers'  Union  of  the 
World  (Neb.)  188. 

The  monthly  assessments  of  membeia  of  a 
t>eneficial  society  may  be  increased  when  nec- 
essary to  meet  the  needs  of  the  business. — Shep- 
perd  T.  Bankers'   Union  of  the  World   (Neb.) 

INTENT. 

Element  of  homicide,  see  "Homicide,"  ^  4. 

INTEREST. 

See  "Usury." 

Effect  of  interest  in  snbject-matter  as  to  cred- 
ibility of  witness,  see  "Witnesses,"  f  &. 

Presumptions  on  appeal  as  to  allowance  of  in- 
terest on  note,  see  "Appeal  and  Error,"  §  12. 

I   1.    Rlgbts  and  UsMUtlea  in  general. 

An  account  held  not  an  open  account  unliqui- 
dated and  noninterest  bearing. — Pomeroy  t. 
Noud  (Mich.)  498. 

i  2.     Time  and  oompatatloa. 

*A  certain  rule  for  the  computation  of  interest 
held  consistent  with  Rev.  Civ.  Code,  |  1150, 
Bubd.  3. — Northwestern  Mortg.  Trust  Co.  v.  Ellia 
(S.  D.)  22. 

INTERLOCUTORY  INJUNCTION. 

See  "Injunction,"  f  8. 

INTERROGATORIES. 

To  Jury,  see  "Trial,"  t  6. 

INTERSTATE  COMMERCE 

Regulation,  see  "Commerce." 

INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

Authority  of  judge  to  issue  temporary  injunc- 
tion against  liquor  nuisance  in  vacation,  see 
"Judges,"   {  2. 

Certiorari  to  review  injunction  of  liquor  noi- 
sauce,  see  "Certiorari,     §  1. 

Evidence  of  other  offenses  In  prosecution  for 
offenses  against  liquor  law,  see  "Criminal 
Law,"  i  3. 

Persons  entitled  to  raise  constitutional  ques- 
tions relating  to  liquor  regulations,  see  "Con- 
stitutional Law,"  i  1. 

Requisites  and  sufficiency  of  instructions  re- 
lating to  intoxication  as  defense  in  criminal 
prosecution,  see  "Criminal  Law,"  g  5. 


i   1.    Coiii«ltQtloaaUt7  of  m«ta  taU  uA  \ 


A  municipal  ordinance  r^gal&ting  the  Iieo- 
ing  of  the  saloon  business  held  not  iBvalni  b 
against  certain  objections. — Wells  v.  T«>,- 
(Mich.)  423. 

{   2.    Iile«nses  and  taxes. 

Under  Comp.  Laws,  J  3109.  a  dty  ineonwn- 
ed  under  the  general  law  Keitl  to  have  no  i: 
thority  to  pass  a  certain  ordiaance  in  relaci'.': '-. 
liquor  licenses,— City  of  Albion  v.  Boldt  (iiki. 
703. 

Upon  contests  of  applications  for  Iiq«r  b- 
cense,  the  board  hearing  the  contest  s  b- 
bound  by  the  stipulations  of  tbe  parties  prori-.- 
ing  a  method  of  taking  and  transcribing  ti:e  r-.- 
dence  not  prescribed  by  statute,  and  invcli^ir 
greater  expense  in  reducing  the  evidence  to  »nr- 
ing. — State  v.  Board  of  Fire  &  Police  Cecia 
of  City  of  Omaha  (Neb.)  122. 

An  appeal  from  the  decision  of  the  board  z 
granting  a  liquor  license  is  talien  by  givinc  i» 
tice  of  the  intended  appeal,  and  procuhsg  a 
transcript  of  the  record  of  tbe  proceeding  I*- 
fore  the  board,  and  filing  the  same  in  th?  t;- 
pellate  court,  and  the  court  may  comp-rl  ly 
board  to  furnish  a  duly  certified  tr>nscri;it  «: 
the  evidence. — State  v.  Board  of  Fire  &  Poja 
Com'rs  of  City  of  Omaha  (Neb.)  122. 

A  party  desiring  to  appeal  from  tbe  d<rii>t 
of  the  board  of  fire  and  police  commiasioDn?  d 
Omaha  granting  a  liquor  license  is  entitled  is  i 
certified  transcript  of  the  record  of  th*  precw*- 
ings  before  such  t>oard  upon  demand  and  ti:e 
payment  of  reasonable  fees  for  making  ssr± 
transcript. — State  v.  Board  of  Fire  &  Poua 
Com'rs  of  City  of  Omaha  (Neb.)  122. 

*The  burden  of  proof  is  on  an  applicant  f? 
a  liquor  license  to  prove  that  he  is  a  man  of  .-:- 
spectable  character,  when  by  remonstranoe  ss^ 
fact  is  denied. — Brinkworth  v.  Shembeck  (Kd.' 
150. 

{  3.     OlteBses. 

*If  defendants  had  good  reason  to  believe  asJ 
did  believe  that  the  buyer  of  liqaor  was  of  t.'i' 
age  of  21  years,  the  defendants  should  be  acquii- 
ted. — People  v.  Bronner  (Mich.)   672. 

i  4.     Criminal  praseontlans. 

In  prosecution  for  sale  of  intoxicating  Uqnor 
to  minor,  instimction  as  to  presumption  ai.l 
burden  of  proof  as  to  intent  of  defendants  kiJ 
erroneous. — People  v.  Bronner  (Mich.)  672. 

An  instruction  on  the  trial  of  a  saloon  keeprr 
for  obstructing  the  view  of  the  bar  on  Sunder, 
etc,  as  required  by  Acts  18S7,  p.  1707,  No.  31C 
held  to  cover  a  requested  instruction. — Feopk 
V.  Smith  (Mich.)  1072. 

*An  information  in  the  language  of  Acts 
1887,  p.  1707,  No.  813,  relating  to  the  removd 
of  screens,  etc,  ol>8tructing  the  view  of  tite 
bar  in  a  saloon  on  Sunday  held  sufficient- 
People  V.  Smith  (Mich.)  1072. 

The  record  of  an  annual  town  meeting  i(M 
sufficient  evidence  to  sustain  a  finding  tliat  th« 
electors  of  the  town  legally  voted  against  ih« 
issuance  of  liquor  license,  as  anthorixed  by  Lan 
1895,  p.  639,  c.  259.— State  t.  Bollenbad 
(Minn.)  3. 

f  S.     Civil  damaee  la'ws. 

•Where  the  sale  of  liquor  by  defendant  J.  to 
plaintiif's  father  did  not  contribute  to  cause  tbt 
tatter's  death,  plaintiff  had  no  cause  of  anioo 
against  J.,  under  Comp.  Laws  1897,  S  5398.— 
Johnson  v.  Johnson  (Mich.)  1011. 

INTOXICATION. 

Common   or  habitual  drunkards,  see  "DtuhIl- 
ards." 


*FoiBt  anaotatad.    See  ayllabna. 
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ISSUES. 

a  civil  actions,  see  "Pleading,"  S  & 

a    criminal  prosecutions,  see  "Indictment  and 

Information,"  i  3. 
'resented   for  review  on   appeal,  see  "Appeal 

and   Error,"  {  4. 

JEOPARDY. 

former  jeopardy  bar  to  prosecution,  see  "Crim- 
inal Law,**  {  2. 

JOINT  DEMURRER. 

In  pleading,  see  "Equity,"  8  3. 

JOINT  TENANCY. 

See  "Tenancy  in  Common." 

JUDGES. 

See    "Courts";    "Justices  of  the  Peace." 
Fees  of  on  certiorari  to  reyiew  drain  proceed- 
ings, see  "Drains,"  §  1. 
Mandamus,  see  "Mandamus,"  |  1. 
Prejudice  ground  for  cliange  of  venae,  see  "Ven- 
ue," S   1. 
I    1.    Appointment,     qnallfleatlon,     and 
teanre. 
Under  the  charter  of  the  city  of  Stillwater, 
Iteld.  that  the  special  municipal  judge,  elected 
at  the  general  election  November,  1905,  for  the 
ensuing  term  to  commence  the  second  Tuesday 
of  April  following,  duly  qualified  and  accepted 
the  office,  though  his  ofBcial  oath  was  not  ex- 
ecuted and  filed  with  the  city  clerk  until  Decem- 
ber 7th.— State  v.  Jack  (Minn.)  10. 

{    2.    RlEbta,  powers,  duties,  and  liabil- 
ities. 

•Under  Code,  H  2405,  2406,  4356,  4357,  judge 
held  to  have  jurisdiction  to  issue  writ  of  tem- 
porary injunction  against  liquor  nuisance  in 
vacation. — ^7oung  v.  Preston  (Iowa)  463. 

JUDGMENT. 

Bringing  in  proper  parties  after  judgment,  see 

"Parties,"   g  1. 
In  justice's  court,  see  "Justices  of  the  Peace," 

J  2. 
Sales  nnder  judgment,  see  "Judicial  Sales." 

In  particular  cit>U  actions  or  proceedings. 
See    "Cancellation    of    Instruments,"       i    2; 

"Divorce,"     §g    3,    4;     "Ejectment,"     i    3; 

"Garnishment,"  §  3 ;   "Habeas  0)rpu8,"  S  1 ; 

"Quo  Warranto,"  g  1;    "Replevin,''  {  3. 
Decree  in  equity,  see  "ElquityJ'  {  6. 
On  appeal  or  writ  of  error,  see  "Appeal  and 

Error,"  {  16. 
On   bill  of  exchange   or   promissory   note,   see 

"Bills  and  Notes,^'  §  4. 
To   enforce   mechanic's    lien,   see    "Mechanics' 

Liens,"  {  8. 

In  criminal  proteeutiont. 
See  "Criminal  Law,"  f  6. 

Review. 
See  "Appeal  and   Error." 

I   I.    ITatnre  and  essentials  la  Keneval. 

*A  judgment  in  an  action  to  quiet  title,  under 
Laws  1901,  p.  9,  c.  5,  is  void  as  to  those  not 
named  in  the  published  summons,  and  who  are 
not  personally  served  and  who  do  not  appear. — 
Skjelbred  v.  Southard  (N.  D.)  487. 


i   8.  By  eoafesslon. 

*A  warrant  of  attorney  to  confess  judgment 
without  process  must  be  explicit  and  strictly 
pursued. — Rasmussen  v.  Hagler  (N.  D.)  641. 

*A  warrant  of  attorney  to  confess  judgment 
in  favor  of  a  particular  person  described  therein 
gives  no  authority  to  confess  judgment  in  fa- 
vor of  another  person.— Rasmussen  t.  Hagler 
(N.  D.)  641. 

i   3.    Br  default. 

A  party  held  not  entitled  to  the  vacation  of 
a  default  judgment,  so  as  to  then  obtain  tlie 
opening  of  the  default  after  six  months,  in  viola- 
tion of  circuit  court  rule  12,  subd.  B.  (64  N.  W. 
v.). — Travelers'  Ins.  Co.  v.  Wolcott  (Mich.) 
363. 

A  court  does  not  by  issuing  an  order  vacat- 
ing a  default  decree  on  terms  prescribed  ex- 
haust its  authority  over  the  subject,  and  it 
may  modify  the  order. — Hews  v.  Hews  (Mich.) 

A  court  held  authorized  to  modify  an  order 
vacating  a  default  decree  on  terms.— Hews  v. 
Hews  (Mich.)  694. 

A  court  held  authorized  to  modify  an  order 
vacating  a  default  decree  of  divorce  so  as  to 
express  the  understanding  of  the  court. — Hews 
V.  Hews  (Mich.)  694. 

An  order  vacating  a  default  decree  of  divorce 
construed  and  held  to  continue  the  decree  in 
force  until  defendant  complied  with  the  terms 
prescribed  by  the  order.— Hews  v.  Hews  (Slich.) 
094. 

Affidavit  In  an  application  to  vacate  a  de- 
fault judgment  under  Rev.  St.  1899,  «  5298, 
held  insufficient. — Hunt  v.  Swenson  (N.  D.)  41. 

'Relief  from  a  void  judgment  may  be  had 
without  regard  to  the  date  of  its  entry,  and 
without  the  showing  of  merits  and  the  excuse 
required,  where  jurisdiction  has  attached. — 
Skjelbred  v.  Southard  (N.  D.)   487, 

i   4.    On  trial  of  Issues. 

Defendants  not  having  sought  nor  made  any 
proof  as  to  attorney's  fees,  or  other  expenses, 
it  was  error  to  allow  them  such  a  set-ofE  or 
counterclaim.— Gait  v.  Provan  (Iowa)  760. 

*A  judgment  notwithstanding  the  verdict  is 
not  authorized  on  conflicting  evidence. — Hess  v. 
Great  Northern  Ry.  Co.  (Minn.)   7. 

*In  an  action  against  a  physician,  where 
the  evidence  does  not  conclusively  show  that 
respondent  had  authority  to  operate  upon  the 
left  ear  of  his  patient,  and  that  no  damage 
resulted,  it  was  error  to  order  judgment  for  de- 
fpndant  notwithstanding  the  verdict. — Mohr  y. 
VVilUams  (Minn.)  81& 

t  6.     Entrv,  record,  and  dooketlns. 

A  decree  for  the  sale  of  land  for  taxes  held 
not  void  on  its  face  on  the  ground  that  it  was 
made  and  filed  in  vacation. — Hoffman  v.  Flint 
Land  Co.  (Mich.)  356. 

i  6.     Amendmant,    correotioa,    and    r«- 
■viexr  in  same  court. 

•Correction  of  record  to  show  date  of  entry 
of  judgment  held  to  be  the  duty  of  the  trial 
court  on  motion  therefor. — HofCman-Bruner 
Granite  Co.  v.  Stark  (Iowa)  329. 

(    7.     Opening   or   Taoatins. 

•The  power  to  set  aside  judgments  is  not  lim- 
ited to  the  term  in  which  they  are  rendered. — 
Dedrick  v.  Charrier  (N.  D.)  38. 

A  party  in  whose  favor  a  judgment  is  ren- 
dered may  have  the  same  set  aside  to  bring  in 
additional  defendants  who  are  necessary  par- 
ties.— Dedrick  v.  Charrier  (N.  D.)  38. 


•Point  annotated.    See  sjrllabna. 
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i  8.     Merger  and  bar  of  oanses  of  aotioa 
and    defenaes. 

♦The  voluntary  dismissal  of  one  of  two  counts 
in  a  petition  in  intervention  does  not  constitute 
a  binding  adjudication  on  that  count. — Lemoo  ▼. 
Sigourney  Sav.  Bank  (Iowa)  104. 

Where  plaintiff  owned  25  shares  of  full  paid 
stock  in  a  loan  company,  and  gave  notice  of 
withdrawal  and  sued  in  Rhode  Island  to  re- 
cover the  face  value  of  his  stock,  and  recovered 
judgment  for  the  full  amount  of  his  claim, 
which  was  paid,  less  a  sum  equal  to  the  amount 
of  certain  assessments,  and  plaintiff  sued  on 
the  judgment  to  recover  the  balance,  held  er- 
ror to  permit  defendant  to  show  that  it  was 
Insolvent  when  plaintiff  gave  notice  of  with- 
drawal, and  that  defendant's  capital  stock  was 
impaired  to  such  an  extent  that  no  greater 
proportion  of  the  money.s  could  be  returned  to 
him  than  has  already  been  paid. — Tillinghast  v. 
United  States  Saving  &  Loan  Co.  (Minn.)  472. 

{  9.     ComcliisiTeiiess  of  adjadioatlon. 

'Judgment  In  action  for  deposit  in  bank  held 
not  conclusive  against  depositor  in  action  for 
proceeds  of  notes  collected  by  bank. — Lemon 
T.  Sigourney  Sav.  Bank  (Iowa)  104. 

*A  finding  as  to  the  ownership  of  property 
involved  in  search  warrant  proceedings  Aela  con- 
clusive in  a  subsequent  proceedimr  to  recover 
Sossession  of  the  property. — Montgomery  v.  AJ- 
en  (Iowa)  234. 

•A  judgment  in  probate  proceedings  deter- 
mining a  certain  marriage  held  res  judicata 
as  to  such  issue  in  a  proceeding  between  the 
same  parties  to  determine  heirship. — Bnrgess 
V.  Stribllng  (Mich.)  421. 

In  a  suit  to  enjoin  municipal  officers  from 
destroying  a  building  on  the  ground  that  it  was 
erected  in  violation  of  an  ordinance,  a  judgment 
of  acquittal  in  a  former  criminal  proceeding 
held  not  res  judicata. — Micks  v.  Mason  (Mich.) 
707. 

A  decision  by  the  commissioner  of  a  general 
land  office  canceling  a  claimant's  homestead 
entry  for  alleged  abandonment,  which  decision 
became  final  by  failure  to  appeal,  held  not  a 
conclusive  adjudication  that  the  defeated  claim- 
ant had  no  right  to  the  land  as  against  a 
s"bspoiiffTit  homestead  applicant. — Martinson  ▼. 
Marzolf  (N.  D.)  801. 

{  10.  JShaapenslon,  enforcement,  and  re- 
rival. 
Under  Code  Civ.  Proc.  {  370,  affidavits  are 
admissible  to  impeach  the  return  of  an  officer 
to  the  service  of  a  summons  in  proceedings  for 
revivor. — Johnson  v.  Carpenter   (Neb.)   161. 

The  return  of  an  officer  to  the  service  of  a 
summons  in  the  original  action  may  be  im- 
peached in  a  proceeding  to  revive  the  judgment. 
— Johnson   v.  Carpenter  (Neb.)  161. 

{11.  Payment,  satisf  action,  mercer,  and 
dlscharce. 

*A  levy  of  an  execution  on  the  real  estate 
of  the  debtor,  is  not  prima  facie  satisfaction 
of  the  judgment. — Ackerman  v.  Pfent  (Mich.) 
1084. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  "Evidence,"  {  1. 
Of  facts  affecting  construction  of  statute,  see 
"Statutes,"  i  4. 

JUDICIAL  POWER. 


See  "  Constitutional  Law,"  {  2. 


JUDICIAL  SALES. 

On  execution,  see  "Execution,"  f  2. 

Where  lands  constituting  one  body  are  sw! :: 
a  single  tract  they  may  for  judicial  lak  W  i 
praised  together. — Moore  v.  Xeece  (Neb.)  W 

♦It  is  ordinarily  the  duty  of  the  coon  sir-. 
a  judicial  sale  is  fairly  made  and  in  confijnr 
with   the  decree   to   ratify    It. — Omaha  Lea:  t  | 
Building  Ass'n  y.  Hendee    (Neb.)    190. 

♦Where  a  judicial  sale  has  been  fraudskr. 
conducted  or  the  order  of  sale  was  proc-ur-i : 
violation  of  an  agreement  amonntinf  to  fni. 
the  court  may  deny  confirmation  and  set  s,; 
the  sale. — Omaha  Loan  &  JBuildins  Asi's  i 
Hendee   (Neb.)   190. 

JURISDICTION. 

Effect  of  appearance,  see  "Appearance." 
Of  actions  against  carriers,  see  •'Carriers,'  f ! 
Of   action   to   recover   overeliarge    coilectt-J  • 

carrier,  see  "Carriers,"  S  1. 
Of  justices'  courts  in  dvil  cases,  see  "Justias 

of  the  Peace,"  {  1. 
Of  particular  courts,  see  "Conrts-" 
Of  probate  proceedings,  see  "Wilis,"  S  3. 

JURY. 

See  "Grand  Jury." 

Custody  and  conduct,  see  "Trial."  I  5. 

Discharge  of  jury  without   verdict   as  hir  t 

further  prosecution,  see  "Criminal  Ijjb. "  1 1 
Effect  ot  absense  of  counsel  for  prosecatigG  r. 

opening  of  trial  where  opportunity  is  eii*: 

for   re-examination  of  jurors,  see  "CTiat£ 

Law,"  i  5. 
Instructions  in  civil  actions,  see  "Trial,"  H  3.  i 
Instructions  in  criminal  prosecutions,  see  "Cts- 

inal  Law,"  §  6. 
Province  of  court  and  jury,  see  "Criminal  Li».' 

i  6. 
Questions  for  jury  in  civil  actions,  see  "TriiL" 

§3. 
Taking  case  or  question  from  jury  at  trial  «• 

"Trial,"  §  3.  *     j  -% 

Verdict  in  civil  actions,  see  "Trial,"  |  & 

I    I.    Blebt  to  trial  by  Jury. 

♦Where  a  complaint  prays  for  both  l^al  ud 
equitable  relief,  but  the  former  alone  is  «i- 
ranted  by  the  facts  pleaded,  it  is  error  to  dec' 
defendant's  demand  for  a  jury  trial.— JGorthj 
V.  Jarvis  (N.  D.)  39. 

I  S.     Competemey  of  Jurors,    ehaUeiictt, 
and  objeotlons. 

The  interest  or  connection  of  jurors  uxi  «{ 
witnesses  with  an  insurance  company  intfrtstai 
in  the  result  of  a  lawsuit  is  a  proper  mitts 
of  inquiry  by  plaintiff.— Viou  v.  Brooks-Scanlra 
Lumber  Co.  (Minn.)  891. 

The  only  issue  presented  by  assignments  of 
error  was  the  good  faith  of  counsel  in  mik- 
ing these  inquiries  as  to  relation  of  jurors  witi 
Indemnity  insurance  company.  Held,  tliat  tte 
evidence  showed  good  faith. — Viou  v.  Broob- 
Scanlon  Lumber  Co.  (Minn.)  891. 

The  proper  practice  with  respect  to  intn- 
rogating  jurors  in  personal  injury  cases  «.« tc 
tlieir  interest  in  casualty  insurance  compaiifs 
stated.— Howard  y.  Beldenville  Laml>er  Co. 
(Wis.)  48.  ^^ 

JUSTICES  OF  THE  PEACE. 


}    1.    civil  Jnrisdletloa  and  avthority. 

A  justice  of  the  peace  held  not  to  lose  juiii- 
diction  by  absence  of  summons  and  zetum  oi 
*Polat  annotated.    See  syllabna. 
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ie  return  and  adjourned  days;  both  being  in 
is  possession  though  not  in  the  courtroom. — 
>eata   v.  Reynolds   (Mich.)   83. 

2.     Proeednre  ia  oItU  eases. 
*A.ii   adjournment  by  a  justice  of  the  peace 
eld    equivalent  to  an  adjournment  by  consent. 
-Beam  v.  Reynolds  (Mich.)  83. 

Gen.  St.  1894,  {  4986  (Rev.  Laws  1905,  8 
1013),  does  not  authorize  a  judgment  in  an 
tctioa  to  recover  unliquidated  damages  with- 
>ut  proof  of  the  amount  thereof. — Nohre  y. 
Wright  (Minn.)  865. 

•"Where  the  parties  to  an  action  before  a 
justice  appear  on  the  return  day.  and  on  mo- 
tion of  plaintiff  the  hearing  is  adjourned  for 
a  ^vpek,  the  answer  may  oe  filed  on  the  day  to 
which  the  hearing  is  adjourned,  under  Gen. 
St.  1894,  8  4977  (Rer.  Laws  1905,  {  8904).— 
Nohre  v.  Wright  (Minn.)  865. 

§    3.     Review  of  prooeedinca. 

The  return  of  a  justice  to  a  writ  of  certiorari 
held  to  imply  the  presence  of  defendant  at  the 
time  of  a  second  adjournment — Beam  7.  Rey- 
nolds  (Mich.)  83. 

Plaintiff  in  certiorari  cannot  prevail  on  a 
doubtful  record. — Beam  v.  Reynolds  (Mich.) 
83. 

KIDNAPPING. 

See  "Abduction." 

KNOWLEDGE. 

Element   of  ratification    of   act   of  agent,   see 
"Principal  and  Agent,"  S  2. 

LACHES. 

Effect  in  equity,  see  "Equity,"  §  2. 
In  suing  for  fraud,  see  "Fraud,"  i  2. 

LANDLORD  AND  TENANT. 

Tjease  of  school  lands,  see  "Public  Lands,"  8  2. 
Mining  leases,  see  "Mines  and  Minerals,     (  1. 
Mortgage  of  crops  by  lessee,  see  "Chattel  Mort- 
gages," S  1. 

{    1.    Landlorcl's  title  and  veverslon. 

*A  tenant  of  buildings  on  land  held  under  a 
lease  by  another  party  does  not,  by  accepting 
a  lease  of  the  land  from  a  stranger  without 
the  consent  of  bis  landlord  or  the  lessee,  place 
the  stranger  in  possession  so  as  to  enable  him 
to  maintain  an  action  to  quiet  title. — Trimble 
V.  Iiake  Superior  &  Puget  Sound  Co.  (Minn.) 
867. 

1   2.    Premises,  and  enjoyment  and  nse 
thereof.  * 

*The  measure  of  damages  when  a  lessor  fails 
to  give  possession  of  the  leased  premises  is 
the  diCference  between  the  actual  rental  value 
of  the  premises  and  the  rent  reserved.— Jarrait 
V.  Peters  (Mich.)  432. 

In  an  action  to  recover  damages  for  failure 
of  the  lessor  to  give  possession  of  the  premises 
to  the  lessee,  certain  evidence  held  not  to  show 
an  established  business  entitling  plaintiff  to 
damages  for  the  Interruption  thereof,  in  ad- 
dition to  the  difference  between  the  actual  rent- 
al value  of  the  premises  and  the  rent  re^rved. 
—Jarrait  v.  Peters  (Mich.)  432. 

*Where  a  landlord  authorizes  his  tenant  on 
the  second  floor  to  reconstruct  a  porch,  he  is 
liable  to  another  tenant  occupying  the  first  floor 
for  a  failure  to  exercise  ordinary  care  in  seeing 
that  the  improvement  is  made  reasonably  safe. 
— Mybre  t.  Schlender  (Minn.)  276. 


*A  landlord  anthorizing  tenant  on  the  second 
floor  to  make  repairs  himself  stands  in  the 
same  relation  to  a  lower  tenant,  injured  by 
the  negligence  of  the  tenant  of  the  second  floor, 
as  though  he  himself  had  made  the  improvement. 
— Myhre  v.  Schleuder  (Minn.)  276. 

Evidence  held  to  sustain  claim  that  a  plat- 
form constructed  by  a  tenant  with  the  consent 
of  his  landlord  coUansed  because  defectively  con- 
structed, and  that  the  landlord  failed  to  exercise 
pro"er  care  to  supervise  the  improvement,  so  as 
to  render  him  liable  to  another  tenant  injured 
thereby. — Myhre  v.  Schleuder  (Minn.)  276. 

LANDS. 

See  "Public  Lands." 

LARCENY. 

See  "Embezzlement" 

LEASES. 

See  "Landlord  and  Tenant" 

LEAVE  OF  COURT. 

To  file  bill  of  review  in  equity,  see  "Equity," 
17. 


LEGACIES. 


See  "Wills." 


LEGACY  TAX. 

See  "Taxation,"  f  la 

LEGISLATIVE  POWER. 

See  "Constitutional  Law,"  If  1,  2. 

LEGITIMACY. 

See  "Bastards,"  {  1. 

LEVY. 

Of  execution,  see  "Execution,"  (  1. 
Of  taxes,  see  "Taxation,"  8(  6-10. 

LIBEL  AND  SLANDER. 

Harmless  error,  see  "Appeal  and  Error,"  8  16- 

8    1.    PriTlleKed     eommnnloatlona,     and 
malice  therein. 

In  an  action  for  slander,  the  facts  held  to 
show  that  a  qualified  privilege  attended  the 
utterance  of  the  words  complained  of,  render- 
ing '  defendant  free  from  liability  unless  the 
words  were  false  and  he  was  guilty  of  malice. — 
Scbults  y.  Guldenstein  (Mich.)  9& 

f  2.     Aotlons. 

•Where,  in  an  action  for  slander,  the  evi- 
dence showed  that  a  qualified  privilege  attended 
the  utterances  complained  of,  the  burden  was  on 
plaintiff  to  prove  defendant's  knowledge  of 
the  falsity  of  the  charge  made. — Schultz  y. 
Guldensteln  (Mich.)  96. 

In  an  action  for  slander,  evidence  that  de- 
fendant repeated  the  slanderous  words  held 
inadmissible  as  proving  that  he  knew  the  fnlsitv 
of  the  charge.— Schultz  y.  Guldensteln  (Mich.) 
96. 

*In  an  action  for  slander,  the  conrt  held 
not  authorized  to  say  as  a  matter  of  law  that 
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a  pnblication  of  the  slanderous  words  was  not 
made. — Scbultz  y.  Guldenstein  (Mich.)  96. 

In  an  action  against  husband  and  wife  for 
liliel,  in  which  there  was  no  evidence  that  the 
wife  was  responsible  for  the  alleged  libel,  the 
admission  of  evidence  showing  malice  on_  her 
part  held  erroneous. — Konkle  t.  Haven  (Mich.) 

In  an  action^  for  libel,  held  that  a  requested 
instruction  as  to  defendant's  responsibility 
for  publication  of  the  libelous  letter  was  im- 
properly refused.— Konkle  t.  Haven  (Mich.)  98. 

LICENSES. 

Effect  of  partial  invalidity  of  atatnte,  see 
"Statutes,''  {  1. 

For  sale  of  intoxicating  liquors,  see  "Intoxi- 
cating Liquors,"  §  2. 

Injuries  to  licensees,  see  "Railroads,"  {  4. 

Law  imposing  license  tax  as  denial  of  equal 
protection  of  law,  see  "Constitutional  Law," 
f  7. 

Persons  entitled  to  raise  questions  as  to  con- 
stitutionalitv  of  provision  for,  see  "Constitu- 
tional Law,    i  1. 

i   1.    For  ooonpatlons  and  priirilegea. 

•The  privilege  tax  exacted  from  a  corpora- 
tion for  opportunity  of  conducting  its  business 
in  the  state  is  not  within  Const,  art.  8  {  1,  but 
it  is  referable  to  the  taxing  power  in  the  gen- 
eral sense,  the  contracting  power,  the  right 
reserved  to  amend  corporate  charters,  and  the 
right  to  exempt  property  from  taxation.— State 
V.  Chicago  &  N.  W.  Ry.  Co.  (Wis.)  594;  Same 
V.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  Id. ;  Same  v. 
Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co.,  Id.; 
Same  v.  Chicago,  M.  &  St.  P.  Ry  Co,  Id. 

•The  ideas  involved  in  a  privilege  tax  are  that 
the  state  offers  a  privilege  on  condition  of  com- 
pensation, and  the  acceptance  of  such  offer 
creates  a  contract. — State  y.  Chicago  &  N.  W. 
Ry.  Co.  (Wis.)  594;  Same  v.  Chicago,  St  P. 
M.  &  O.  Ry.  Co.,  Id. ;  Same  v.  Minneapolis,  St. 
P.  &  S.  S.  M.  Ry.  Co.,  Id. ;  Same  y.  Chicago,  M. 
&  St   P.  Ry.  Co.,   Id. 

•"Privilege  tax"  defined.— State  y.  C!hicago, 
ft  N.  W.  Ry.  Co.  (Wis.)  594;  Same  v. 
Chicago,  St  P.,  M.  &  O.  Ry.  Co.,  Id. ;  Same  y. 
Minneapolis,  St  P.  ft  S.  S.  M.  Ry.  Co.,  Id.; 
Same  v.  Chicago,  M.  ft  St  P.  Ry.  Co.,  Id. 

12.     Ixi  respeot  of  real  propert7. 

•A  license  to  drain  water  from  one's  land 
onto  tliat  of  another  held  a  personal  privi- 
lege not  passing  with  the  land.— Jones  v.  Stover 
(Iowa)  112. 

•A  license  wjthout  consideration  to  drain 
water  onto  the  land  of  another  held  revocable. 
—Jones  ?.  Stover  (Iowa)  IIZ 

LIENS. 

Lien*  aoguired  by  particular  remedies  or  pro- 
cecdingt. 

See  "Execution,"  {  1;   "Taxation,"  S  11. 

PartUsvlar  classei  of  lien». 
See  "Mechanics'  Liens";    "Mortgages,"   i  1. 
Agricultural   liens,  see   "Agriculture." 
For   taxes  paid   by   purchaser   of   invalid   tax 

title,  see  rTaxation,"  §  16. 
Mortgage,  see  "Chattel  Mortgages,"  §  2. 
On  partnership  property,  see  "Partnership,"  S  3. 
Pledge,  see  "Pledges." 
Vendor's  lien  on  landa,  sold,  see  "Vendor  and 

Purchaser,"  {  & 


LIFE  ESTATES, 

See  "Dower." 

LIFE  INSURANCE. 

See  "Insurance,"  {{  4,  8,  IL 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

Competency  against  representative  at  decefe: 
of  testimony  of  witness  whose  cause  of  ir- 
tion  is  barred  by  limitations,  see  "Vfitatmea^ 
t  1. 

Laches,  see  "Equity,"  {  2. 

Particular  action*  or  proceedinff*- 
For  admeasurement  of  dower,  see  "Dover,"  { 1 
For  fraud,  see  "Fraud,"  S  2. 
For  personal  injuries,  see  "Maniclpal  Coipoiv 

tions,"  S  8. 
On    bond    of    guardian,    see    "Guardian    asi 

Ward,"  {  2. 
On  claim  of  executor  or  administrator  Mfimn 

decedent's  estate,  see  "Executors  and  Admis- 

istratora,"  {  3. 
To    enforce    lien    for   taxes,    see    'Taxane:.' 

I{    11,    16. 
To  try  tax  title,  see  "Taxation."  {  16. 

i    1.    StatTites  of  llmitatloa. 

Under  Code,  §  3447,  snbd.  7,  an  action  fT 
partition  by  a  widow  agaihst  a  stranger  l-'i 
barred  in  10  years  after  the  death  of  ti^ 
husband.— Brltt  y.  Gordoo  (Iowa)  3ia 

The  right  of  a  mortgagor  to  maintain  u 
equitable  action  against  the  mortgage  c 
possession  is  limited  by  Rev.  Codes  IftfO.  { 
5207  (Rev.  Codes  1905,  f  6793),  to  10  years.- 
Nash  y.  Northwest  Land  Co.  (N.  D.)  782. 

The  20-year  limitation  fixed  by  sections  51*S, 
5189,  Rev.  Codes  1899  (sections  6774,  6Tr.. 
Rev.  Codes  1905),  does  not  apply  to  eqa{uk> 
causes  of  action  in  favor  of  a  mortgagor  azairst 
the  mortgagee  in  possession. — Nash  v.  Nonit- 
west  Land  Co.  (N.  D.)  792. 

{   S.    Compatetion  of  period    of  liaita. 
tloa. 

•A  tile  drain  held  not  a  permanent  nnisaiia, 
80  that  action  for  damages  within  the  five  yaa 
before  suit  is  not  baiTed.-^ones  ▼.  ^ot« 
(Iowa)  112. 

•The  running  of  five  years  limitations,  ondcr 
Code,  (  3447,  against  an  action  to  recover  s 
loan  of  money,  held  not  tolled  by  the  death  ot 
the  borrower. — Widner  y.  Wilcox  (Iowa)  23S. 

•The  failure  to  take  out  a  second  snmmoiia 
on  the  return  of  the  first  summons  unserved 
held  to  interrupt  the  continuity  of  the  tctiea. 
—Colling  v.  McGregor   (Mich.)   87. 

•The  running  of  limitations  prescril)ed  bj 
Pub.  Acts  1803,  p.  235,  No.  155,  for  actions 
for  personal  injury,  held  not  suspended  by  the 
death  of  the  person  injured  until  the  appoint- 
ment of  an  administrator  notwithstandiie 
CJomp.  Laws,  g  9737.— Colling  y.  McGregor 
(Mich.)  87. 

A  suit  by  a  ward  against  the  administrator 
of  deceased  guardian  held  not  barred,  under 
Comp.  Laws,  J  9737. — Murphy  y.  Cady  (Mictl 
493. 

Where  one  in  good  faith  claims  title  nnder 
a  void  foreclosure  sale,  and  takes  possession, 
such  adverse  possession  puts  the  statute  of  lio- 
itations  in  motion  against  the  mortga^r." 
Nash  V.  Northwest  Land  Co.  (N.  DO  792. 


*Point  annotated.    See  ayUabna. 
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^K-  AoknoirledKiDeiit,  a«w  promls*, 
and  part  payment. 

''.Aja  acknowledgment  of  a  debt  sufficient  to  re- 
ove  the  bar  of  limitations  must  be  a  direct 
Sxnission  of  a  present  subsisting  debt  wbicli 
»e  party  is  liable  and  willing  to  pay. — ^Throop 
.    rtussel  (Mich.)  1013. 

*-^  promise  to  pay  certain  notes  against  which 
xnitations  had  run  held  insufficient  to  remove 
lo  bar  of  the  statute. — ^Throop  t.  Russel 
Jklich.)  1013. 

4.     Operation    and    eSeot    of    bar    hy 
llmltatlaii. 

^Failure  to  demur  to  a  claim  against  the 
state  of  a  decedent  held  not  to  waive  the  de- 
enae  of  limitations. — Widner  v.  Wilcox  (Iowa) 
i3S. 

.A.  right  to  interpose  the  defense  of  Hmita- 
ions  held  not  waived. — Colling'  v.  McGregor 
t»4ich.)  87. 

(     S.   Pleading,    evldenoo,   trial,    and-  r^ 
■vleir. 

M^he  defense  of  limitations  held  to  have  been 
■waived.— Savage  v.  Madelia  Farmers'  Ware- 
house Co.  (Minn.)  '2i)Q. 

LIMITATION  OF  LIABILITY. 

Of    carrier,  see  "Carriers,"  }  1. 

LIQUIDATED  DAMAGES. 

See   "Damages,"  {  2. 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 

LIS  PENDENS. 

*  Where  complainant  in  partition  filed  a  Us 
pendens  on  the  commencement  of  the  suit,  a 
judgment  in  his  favor  for  costs  against  certain 
of  the  parties  was  a  prior  lien  to  a  mortgage 
executed  on  their  share  pendente  lite,  under 
Comp.  Laws  1897,  U  8980,  11,080.— Barbour  t. 
Patterson  (Mich.)  973. 

LIVE  STOCK. 

Carriage  of,  see  "Carriers,"  {  2. 
Injuries  from  operation  of  railroads,  see  "Rail- 
roads," i  4. 

LOAN  ASSOCIATIONS. 

See  "Building  and  Loan  Assodationa." 

LOGS  AND  LOGGING. 

Assessment  for  taxation,  see  "Taxation,"  I  10. 
Taxation  of  standing  timber,  see  "Taxation," 
{  6. 

MACHINERY. 

Insurance  of,  see  "Insurance,"  §  4. 

Liability  of  employer  for  defects,  see  "Master 

and  Servant,"  JS  2,  6. 
Warranty  on  sale,  see  "Sales,"  |  9. 

MALICL 

See  "Libel  and  Slander,"  H  1,  2;    "Malicious 

Prosecution,"  g  1. 
Element  of  assault  and  battery,  see  "Assault 

and  Battery,"  i  1. 
Blouent  of  homicide,  see  "Homicide,"  i  4. 


MALICIOUS  PROSECUTION. 

;    1.    MaUoe. 

In  an  action  for  malicious  prosecution,  an  in- 
struction as  to  malice  held  error.^^enkins  t. 
Gilligan  (Iowa)  237. 

I   2.     Actions. 

In  an  action  for  malicious  prosecution,  a  cer- 
tain Instruction  relative  to  probable  cause  held 
not  erroneous. — Jenkins  y.  Gilligan  (Iowa)  237. 

MALPRACTICE. 

Assessment   of   damages    for,    see    "Damages," 

MANDAMUS. 

To  compel  repair  of  bridge,  see  "Bridges,"  f  1. 

i   1.    Nature  and  cronnda  in  ceneral. 

*Mandamus  will  not  lie  to  compel  a  circuit 
judge  to  vacate  an  erroneous  order  extending 
the  time  within  which  a  party  might  appeal 
from  a  justice's  judgment. — Cosgrofe  T.  Roh- 
nert   (Mich.)   36L 

On  an  application  for  mandamus  requiring  a 
circuit  judge  to  vacate  an  order  extending  the 
time  within  which  a  garnishee  might  move  for  a 
new  trial,  fteld,  that  the  question  as  to  the 
effect  of  the  entry  of  a  nunc  pro  tunc  judg- 
ment on  the  garnishee's  motion  to  set  aside 
the  default  judgment  against  it  could  not  be 
determined. — ^Travelers'  Ins.  Co.  v.  Woloott 
(Mich.)  3C3. 

A  motion  to  dissolve  a  preliminary  injunc- 
tion is  a  prerequisite  to  an  application  for  man- 
damus to  compel  a  dissolution  thereof.  — 
Blain  t.  Chippewa  Circuit  Judge  (Mich.)  440. 

•Mandamus  to  compel  a  circuit  judge  to  frame 
an  issue  in  a  mandamus  proceeding  before  him 
to  compel  a  city  council  to  approve  a  drug- 
gist's bond  will  not  lie  where,  while  the  bond 
was  in  the  custody  of  the  council,  and  before 
its  acceptance  and  approval,  three  of  the  four 
sureties  thereon  withdrew  from  their  obligation. 
— Toong  T.  Van  Buren  Circuit  Judge  (Mich.) 
506. 

{   2.     Subjects   and   purposes   of  relief. 

Under  the  general  village  incorporation  act 
of  1895  (Pub.  Acts  ia<)5,  p.  6,  No.  3),  as  amend- 
ed by  Pub.  Acts  1903,  p.  6,  No.  7,  and  Pub. 
Acts  1903,  p.  124,  No.  101,  mandamus  held  the 
proper  remedy  to  compel  board  of  health  to  fur- 
nish an  itemized  statement  or  to  certify  to  a 
properly  itemized  statement  of  a  claim  for 
services  rendered  at  the  instance  of  the  health 
officer. — Sawyer  v.  Village  of  Manton  (Mich.) 
644. 

MANDATL 

See  "Mandamna." 

MANSLAUGHTER. 

See  "Homicide,"  %  2. 

MAPS. 

Reference  to,  in  deeds,  see  "Deeds,"  i  2. 

MARRIAGL 

See  "Breach  of  Marriage  Promise" ;  "Divorce" ; 

"Husband  and  Wife.'* 
Conclusiveness  of  adjudication  relating  to,  see 

"Judgment,"  {  9. 

•Any  mutual  agreement  between  the  parties 
to  be  husband  and  wife  in  preteaenti,  followed 
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by  cohabitation,  constitutes  a.  valid  marriace.— 
Sinitli  r.  Fuller  (Iowa)  765;  Same  t.  Griffith, 
Id.;  Same  t.  Richarda,  Id.;  Same  ▼.  Grobe, 
Id. 

*Where  a  woman  whose  hnaband  haa  been 
absent  and  unheard  of  for  some  years  marries 
again,  the  presumption  is  that  all  legal  bar  to 
the  second  marriage  had  been  removed  by  death 
or  otherwise. — Smith  v.  Fuller  (Iowa)  765; 
Same  v.  Griffith,  Id. ;  Same  t.  Richards,  Id. ; 
Same  y.  Grobe,  Id. 

'Where  a  woman  whose  husband  has  been 
absent  and  unheard  of  for  a  period  less  than 
seven  years  marries  again,  the  presumption  in 
favor  of  the  validity  of  the  second  marriage 
overcomes  the  presumption  that  the  absent  first 
husband  is  still  living. — Smith  v.  Fuller  (Iowa) 
765;  Same  v.  Griffith,  Id.;  Same  v.  Richards, 
Id. ;   Same  t.  Grobe,  Id. 

Where  the  evidence  almost  conclusively  es- 
tablished the  existence  of  a  common-law  mar- 
riage, the  fact  that  afterward  both  parties 
married  again  without  having  obtained  a  di- 
vorce the  marriage  of  the  wife,  however,  being 
after,  the  husband  had  been  absent  and  unheard 
of  for  over  seven  years,  was  not  conclusive 
against  the  existence  of  the  common-law  mar- 
riage.— Smith  v.  Fuller  (Iowa)  765;  Same  v. 
Oriffitb,  Id.;  Same  v.  Richarda,  Id.;  Same 
V.  Grobe,  Id. 

'Record  evidence  of  marriage  is  not  reqnired 
to  prove  the  marriage  relation. — Smith  v.  Ful- 
ler (^lowa)  765;  Same  v.  Oriffitb,  Id.;  Same 
V.  Richards,  Id.;    Same  v.  Grobe,  Id. 

*That  parties  have  joined  as  husband  and 
wife  in  the  execution  of  deeds  is  admissible 
in  proof  of  marriage. — Smith  v.  Fuller  (Iowa) 
7C5;  Same  v.  Oriffitb,  Id.;  Same  v.  Richards, 
Id. ;    Same  v.  Grobe,  Id. 

In  a  proceeding  to  recover  dower,  evidence 
held  sufficient  to  show  that  plaintiff  and  de- 
ceased were  married, — Smith  v.  Fuller  (Iowa) 
705 ;  Same  v.  Griffith.  Id. ;  Same  v,  Richards, 
Id. ;    Same  v.  Grol>e,  Id. 

'Certain  facts  held  sufficient  proof  of  mar- 
riage though  there  was  no  evidence  of  any  for- 
mal ceremony. — Smith  v.  Fuller  (Iowa)  765; 
Same  v.  Griffith,  Id.;  Same  v.  Richards,  Id.; 
Same  v.  Grobe,  Id. 

'Though  Comp.  Laws,  {  8628,  does  not  in 
terms  empower  the  court  to  require  a  husband 
suing  to  annul  a  marriage  under  section  8618 
to  pay  to  the  wife  a  solicitor's  fee,  the  power 
to  order  the  payment  held  incidental.— Webb 
V.   Brooke    (Mich.)    358. 

Evidence  held  insufficient  to  establish  a  com- 
mon-law marriage. — Moore  v.  Flack  (rseb.)  143. 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MASTER  AND  SERVANT. 

See  "Work  and  Labor." 

Actions  for  causing  death  of  servant,  see 
"Death,"  S  1. 

Argument  and  conduct  of  counsel  in  action  for 
death  of  servant,  see  "Trial,"  §  2. 

Assignment  of  claim  against  employ^,  see  "As- 
signments," {{  1,  2. 

Compromise  and  settlement  of  claim  for  wrong- 
ful dischane  from  employment,  see  "Com- 
promise and  Settlement'' 

E<mployment  of  insurance  agent,  see  "Insar- 
ance,"  {  S. 

Injuries  caused  by  negligence  of  servant  in 
general,  sea  "Negligenca/'  {  3. 


Law  forbidding  assignment  of  claim  agaicsi 
employe  as  class  legislation,  aee  "C«ogt;a- 
tional  Law,"  {  6. 

Opinion  evidence  in  action  for  death  of  aerraat 
see  "Evidence,"  §  10. 

Presentation  .in  lower  court  of  qaestion  for 
review  in  action  for  wrongful  discharge.  m» 
"Appeal  and  Error,"  g  4. 

Provisions  relating  to  insurance  oontiact  be- 
tween railroad  and  employ^  aa  denial  d 
equal  protection  of  laws,  see  "OonstitntloEii 
Law,"  {  7. 

Provisions  relating  to  insuranoe  contract  be- 
tween railroad  and  employ^  as  infringenie£' 
of  liberty  of  contract,  see  "Constitntiofial 
Law,"  S  4. 

Special  interrogatories  and  findings  in  actiaa 
to  injuries  to  servant,  see  "Trial,"  |  6L 

Trade  unions,  see  "Trade  Unions." 

I    1.  Mmster'a   llaUUtx   for    lajwries  U 

■errsnt-^aturB    mnA    eztemt    ia 
Koneral. 

'That  a  servant  who  complained  of  the  danga 
arising  from  the  appliances  was  a  fomnan  die 
not  place  him  outside  of  the  class  of  persoDs 
to  whom  a  master  owes  the  duty  of  exercis- 
ing reasonable  care  in  providing  a  safe  pla<s 
for  work. — Viou  v.  Brooks-Scanlon  Lamber  Co. 
(Minn.)  891. 

S   £.    —  Tools,    auioUmexT,    AppUmaees, 
■ad  places  for  work 

*A  certain  ladder  held  not  a  common  to<d  m 
appliance  within  the  rule  exempting  the  masar 
from  the  duty  to  inspect  such  appliaiic<«. — 
Nichols  V.  Pere  Marquette  R.  Co.  (Micfa.)  Wife 

*A  master  who  purchases  from  a  hardwv 
dealer  a  common  sledge  which  is  in  good  con- 
dition when  delivered  to  the  employ^  is  d<" 
liable  for  failure  to  inspect  the  same. — Kosch- 
man  v.  Aah  (Minn.)  614. 

A  master  is  not  required  to  inspect  a  comoic 
tool  to  discover  defects.— KoschouLn  v.  AsL 
(Minn.)  614. 

Where  an  ordinary  ladder  furnished  to  a  snr- 
ant  is  sound,  no  duty  thereafter  rests  on  tl» 
master  to  inspect  the  same  from  time  to  timt.— 
Dessecker  v.  Phoenix  Mill  Co.   (Minn.)   516k 

*As  between  master  And  servant  all  appli- 
ances owned  or  in  possession  of  anoth^,  of 
such  character  as  to  impose  the  duty  of  in- 
spection, which  the  master  directs  or  antlxh 
rizes  his  servant  to  use,  stand  upon  the  saoi^ 
footing  as  those  belonging  to  him. — De  Maries 
V.  Jameson  (Minn.)  830. 

If  a  master  is  not  in  a  position  to  safefnmtl 
bis  servants  by  an  inspection  of  applianc?! 
of  another,  which  he  directs  his  servant  to 
use,  he  must  refrain  from  giving  orders  to  vat 
them  whereby  their  safety  will  be  imperiled.— 
De  Maries  v.  Jameson  (Minn.)  830. 

'Where  a  master  directs  his  employ^  to 
deliver  goods  on  the  premises  of  another,  in 
is  not  responsible  for  the  safety  of  the  prem- 
ises or  appliances  of  his  customer. — De  Maries 
V.  Jameson  (Minn.)  830. 

'An  employer  is  not  bound  to  furnish  for  bis 
workmen  the  safest  and  best  appliances  and 
machinery  in  general  use. — Monsen  v.  Cra::'' 
(Minn.)  833. 

'The  dutv  of  an  employer  to  use  reasonabir 
care  to  furnish  safe  appliances  does  not  rplitr-- 
the  employ^  if  he  puts  them  lo  a  use  for  which 
they  are  not  furnished  or  subjects  them  to  a 
strain  beyond  their  cariacity. — Salisburr  v.  Press 
Pub.  Ck).  (Neb.)  136. 

*A  master  held  only  required  to  exercise  ordi- 
nary care  to  maintain  a  safe  place  to  work,  iztd 
not  liable  for  injuries  to  a  servant  through  i 
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defect  of  which  the  master  did  not  have  knowl- 
edge for  such  le&grth  of  time  as  to  enable  him 
to  make  repairs. — Howard  v.  Beldenville  Lum- 
ber Co.  (Wis.)  4& 

f    3.    —  Fellow  aorraats. 

A  master  held  not  relieved  from  liability  for 
injuries  to  a  servant  on  the  theory  that  it  was 
caused  by  the  negligence  of  a  fellow  servant. — 
Livingway  r.  Houghton  County  St.  Ry.  Co. 
(Mich.)  662. 

*Lavirs  1903,  p.  178,  &  ISl,  making  railroad 
companies  liable  to  an  employd  for  injuries 
caused  by  the  negligence  of  a  co-empIoy6  ap- 
plies only  to  employto  engaged  in  operating  the 
railroad.— Beleal  v.  Northern  Pac  Ey.  Co.  (N. 
I>.)  3a 

"Where  the  servant  was  injured  by  the  negli- 
sence  of  a  fellow  servant,  there  was  no  common- 
law  liability  on  the  part  of  the  master. — Beleal 
▼.  Northern  Pac.  Ry.  Co.  (N.  D.)  33. 

Where  a  railroad  company  had  men  removing 
ice  from  the  river  and  loading  it,  and  plaintiff 
Tvas  assisting  and  he  was  injured  by  the  negli- 
gence of  a  fellow  servant,  he  was  not  engaged 
in  operating  a  railroad  so  as  to  render  the  rail- 
road company  liable  under  Laws  1903,  p.  178, 
c  131.— Beleal  v.  Northern  Pac  Ey.  Co.  0!^.  D.'k 

sa 

•Where  a  servant  was  injured  by  the  com- 
bined negligence  of  the  master  and  fellow  serv- 
ant, the  master  was  liable. — Howard  v.  Belden- 
ville Lumber  Co.  (Wis.)  48. 

i   4.    —  Bisks  assumed  by  serrant. 

Certain  defects  in  a  traveling  crane  held  not  so 
obvious  as  to  charge  a  servant  with  assumption 
of  risk  as  a  matter  of  law. — Hamner  v.  Jano- 
witz  (Iowa)  109. 

*A  brakeman  crushed  between  a  freight  car 
and  a  cattle  chute  located  near  the  track,  held 
to  have  assumed  the  risk  as  a  matter  of  law. — 
Wilson  T.  Lake  Shore  ft  M.  S.  Ry  Co.  (Mich.) 
1021. 

'Facts  in  an  action  for  the  death  of  a  servant 
held  to  show  that  he  assumed  the  risk. — Schneid- 
er V.  Wolverine  Portland  Cement  Co.  (Mich.) 
1113. 

Where  an  appliance  used  by  a  servant  was 
not  of  simple  construction  and  operation,  or 
its  defects  obvious,  the  servant  did  not  assume 
the  risk  incid^t  to  its  use  as  a  matter  of  law. 
— De  Maries  t.  Jameson  (Minn.)  830. 

A  servant  is  justified  in  continuing  In  a 
dangerous  employment  in  reliance  on  the  prom- 
ise of  the  master  to  remedy  a  defect  in  the 
place  of  work. — Viou  v.  Brooks-Scanlon  Lum- 
ber Co.  (Minn.)  891. 

{  6.    —  OoBtrlbntovy     B*sUKe»«e      of 
■errant. 

'Plaintiff's  intestate  &«Id  to  have  relieved  de- 
fendant from  the  obligation  of  seeing  that  care 
was  exercised  as  to  him  in  performing  the  work. 
— Saizwedel  v.  City  of  Adrian  (Mich.)  701. 

*That  master  was  not  responsible  for  the 
injury  to  employ^  in  the  first  instance  does  not 
change  the  rule  that,  if  he  failed  to  exercise 


ordinary  care  to  release  the  employ^,  and  she 
was  injured  because  of  such  negUgencie,  he  was 
liable. — Raascb  v.  Elite  Laundiy  Ca   (Minn.) 


477. 

'Evidence  held  insufficient  to  show  that  the 
danger  of  a  car  falling  from  a  bridge  on 
plaintiff  at  work  in  the  ravine  below  was  so 
certain  and  imminent  that  as  a  matter  of  law 
plaintiff  was  guilty  of  contributory  negligence 
m  failing  to  provide  against  such  contingency. 
— Viou  T.  Brooks-Scanlon  Lumber  Co.  (Minn.) 
891. 


I   6.    _—  AotloBS. 

In  an  action  against  an  electric  company 
for  injuries  to  a  lineman  owing  to  the  break- 
ing of  a  pole  when  a  feed  wire  was  being  strung 
along  it,  held  that  the  questions  whether  plain- 
tiff was  negligent  in  assuming  that  the  pole 
would  stand  the  strain,  and  whether  the  break- 
ing was  caused  by  a  negligent  method  of  string- 
ing the  wire  were  for  the  Jury.— Livingway  v. 
Houghton  County  St.  Ry.  Co.  (Mich.)  662. 

*In  an  action  for  injuries  to  a  servant,  evi- 
dence held  insufficient  to  show  negligence.— 
Nichols  V.  Pere  Marquette  R.  Co.  (Mich.)  1016. 

*In  an  action  for  Injuries  to  a  servant,  held 
that  the  question  whether  a  defect  in  a  ladder 
was  obvious  or  discoverable  by  ordinary  care, 
was  for  the  jury. — Nichols  v.  Pere  Marquette 
R.   Co.   (Mich.)   1016. 

'Evidence  in  an  action  for  the  death  of  a 
brakeman  crushed  between  a  car  and  a  cattle 
chute  near  the  track,  held  to  overcome  the  pre- 
sumption that  he  was  in  the  exercise  of  due 
care.— Wilson  v.  Lake  Shore  &  M.  S.  Ey.  Co. 
(Mich.)  1021. 

In  an  action  to  recover  on  the  ground  tliat 
a  master  did  not  properly  instruct  its  employ^, 
a  minor,  nor  properly  warn  him  of  the  danger, 
held  that  the  evidence  was  sufficient  to  justify 
a  verdict  for  plaintiff. — Hagerty  ▼.  St  Paul 
Brick  Co.  (Minn.)  278. 

'In  an  action  by  a  servant  for  personal  in- 
juries, evidence  held  to  show  that  the  proxi- 
mate cause  of  the  injury  was  the  negligence  of 
a  fellow  servant. — Vik  v.  Red  Cliff  Lumber 
Co.  (Minn.)  469. 

Whether  employer  exercised  ordinary  care  to 
release  employs  caught  in  machine  held  a  ques- 
tion for  the  jury. — Raasch  v.  Elite  Laundry  Co. 
(Minn.)   477, 

Where  plaintiff  while  laying  defendant's  gas 
mains  in  trenches  was  injured  by  a  horse 
falling  into  an  unguarded  trench,  the  question 
of  defendant's  negligence  was  for  the  jury. — 
Johnson  v.  St.  Paul  Gas  Light  Co.  (Minn.) 
816. 

Whether  plaintiff  was  guilty  of  contributory 
negligence  held  a  question  for  the  jury.— Johnson 
V.  St.  Paul  Qas  Light  Co.  (Minn.)  816. 

Whether  plaintiff  assumed  the  risk  of  the 
work  which  resulted  in  an  accident  due  to  the 
operation  of  a  cause  wholly  independent  of 
it  was  for  the  jury. — Johnson  T.  St.  Paul 
Oas  Light  Co.  (Minn.)  816. 

Whether  a  foreman  who  directed  plaintiff  to 
tamp  back  the  earth  in  a  trench  dug  for  gas 
mains  was  a  fellow  servant  or  a  vice  princi- 
>al   was   for   the  jury. — Johnson  T.    St    Paul 

as  Light  Co.  (Minn.)  81& 

Evidence  in  an  action  for  injuries  to  a  serv- 
ant held  insufficient  to  show  that  the  servant 
was  an  experienced  workman,  understood  the 
working  of  the  machinery,  and  assumed  the 
risk.— Frazier  v.  Lloyd  Mfg.  Co.  (Minn.)  819. 

Evidence  held  to  show  that  machinery  by 
which  a  servant  was  injured  was  not  in  good 
working  order. — Frazier  y.  Lloyd  Mfg.  Co. 
(Minn.)  819. 

Evidence  held  to  sustain  a  charge  of  negli- 
gence on  the  part  of  a  master  in  not  warning 
an  inexperienced  employ^  as  to  the  danger  or 
instructing  him  as  to  the  use  of  certain  ma- 
chinery.—Frazier  V.  Lloyd  Mfg.  Co.  (Minn.) 
819. 

In  an  action  for  injuries  to  plaintiff  while 
in  the  employ  of  defendant  as  a  teamster, 
evidence  held  to  sustain  verdict  for  plaintifC— 
De  Maries  v.  Jameson  (Minn.)  830. 
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In  an  action  to  recover  for  injuriea  to  Berr- 
ant,  evidence  held  to  suatain  verdict  for  plain- 
tiff.—Rogers  T.  Minneapolia  &  St.  L.  EL  Ca 
(Minn.)  86S. 

Where  plaintiff  was  injured  by  the  explosion 
of  a  blast  in  a  quarry,  evidence  held  to  present 
a  question  for  the  jury  as  to  the  negligence 
of  defendant — Hjelm  v.  Western  Granite  Con- 
tracting Co.  (Minn.)  803. 

In  an  action  for  injuries  to  an  employe,  held 
error  to  charge  that  if  a  certain  described 
condition  existed  in  a  machine  defendant  was 
negligent  as  a  matter  of  law  if  such  a  condi- 
tion could  have  been  remedied  by  devices  rec- 
ognized as  proper  on  such  a  machine. — Monsen 
T.  Crane  (Minn.)  933. 

*It  is  for  the  jury  to  determine  whether 
machinery  furnished  is  or  is  not  reasonably 
safe. — Monsen  t.  Oane  (Minn.)  933. 

In  an  action  by  a  servant  for  personal  In- 
juries, evidence  held  to  sustain  judgment  for 
defendant. — Salisbury  v.  Press  Pub.  Co.  (Neb.) 

lae. 

In  an  action  by  a  servant  for  personal  in- 
juries, evidence  held  sufficient  to  justify  submis- 
sion to  the  jury  of  the  ouestion  whether  plain- 
tiff was  Injured  by  defendant's  negligence. — 
Howard  v.  Beldenville  Lumber  Ca  (Wis.)  48. 

i  7.     Z.lablUtles    for    InJoHes    to    third 
persons. 

In  an  action  for  injuries  caused  by  a  run- 
away team  driven  by  defendants'  employ^,  in- 
structions examined,  and  held  to  properly  sub- 
mit the  issues  of  negligence  and  proximate 
cause. — Warren  y.  Porter  (Mich.)  435. 

MEASURE  OF  DAMAGES. 

See  "Damages,"  ^  4. 

For  breach  of  contract  of  sale,  see  "Sales,"  t  7. 
For  causing  death,  see  "Death,"  (  2. 
For    failure    of    lessor    to    give    possession    of 
leased  premises,  see  "Landlord  and  Tenant," 

i  2. 

For  fraud,  see  "Fraud,"  {  2. 
For    trespass    on    public    lands,    see    "Public 
Lands,"  {  1. 

MECHANICS'  LIENS. 

I    1.    Blcht  to  Uen. 

*A  materialman's  lien  cannot  be  enforced 
against  a  building  for  materials  not  used  in 
the  construction  thereof. — North  v.  Globe  Fence 
Co.  (Mich.)  285. 

I  2.    Proceedings  to  parfeet. 

*Tbe  period  for  the  filing  of  a  material- 
man's lien  held  not  to  begin  to  run  with  the 
delivery  of  certain  material  to  the  contractor 
not  URed  in  building. — North  v.  Globe  Fence 
Co.  (Mich.)  285. 

Subcontractor  held  not  entitled  to  recover  for 
extras  furnished  without  the  consent  or  author- 
ity of  ctntractor. — Pontl  ▼.  Eckels  (Wis.)  62. 

I   3.    Enforcement. 

'Under  C!omp.  Laws,  i  10,728,  defendant  in  a 
proceeding  to  enforce  a  mechanic's  lien  held 
entitled  to  maintain  a  cross-bill  for  damages  for 
failure  to  perform  the  contract. — Koch  v.  Sum- 
ner (Mich.)  725. 

Where  a  building  contractor  agreed  to  install 
a  patent  heating  plant  and  to  furnish  a  li- 
cense to  use  it,  the  owner  was  entitled  to  a 
certificate  of  license,  and  a  condition  prece- 
dent to  the  entry  of  a  judgment  tor  the  con- 
tractor that  such  certificate  should  be  delivered 
was  proper.— Hankee  v.  Arundel  Realty  Co. 
(Minn.)  8^ 


•Under  Ber.  Code  Civ.  Proc  fi  95.  TOR,  a  v» 
resident  principal  contractor  *eM  not  a  neco- 
sary  party  to  the  enforcement  of  a  sobCLH- 
tractor's  Uen.— Burgi  v.  Rndgers  (S.  D.)  253. 

*In  an  action  to  enforce  a  Bubcontiactar'i 
mechanic's  lien  for  a  sum  dne  from  the  coo- 
tractor,  a  personal  judgment  arau»t  the  owns 
was  not  proper. — ^Ponti  v.  Eckels  C^ia-)  62. 

•Under  Bev.  St.  1SS8,  {  3324.  pUintilf  faUiiit 
to  establish  mechanic's  lien  held  entitled  to  per- 
sonal judgment  against  person  liable  to  him.— 
Ponti  T.  Kckels  (Wis.)  62. 

Evidence  held  to  show  that  agent  of  owner 
of  building  on  which  contractor's  li«i  waa  claia- 
ed  could  be  found  in  county  so  that  Muiice  c{ 
notice  on  him  was  not  excused  nnder  Her.  St. 
1898,  i  3315.— Ponti  v.  Eckels  (Wis.)  fi2. 

MEMBERS. 

See  "Benefidal  Aasociationa." 

MEMORANDA. 

Beqnired  by  statute   of  frauds,    aee    "Fiandi, 
Statute  of,"  {  4. 

MINES  AND  MINERALS. 

Acts  constituting  fraud  in  sale  of  mining  atodt 
see  "Frauds,"  H  1,  2. 

i    1.    FnbUo  mineral  lands. 

The  term  "nUe"  as  used  in  the  CTonstitation  to 
reference  to  the  disposition  of  school  lands, 
means  the  transfer  of  the  absolote  or  general 
property  in  the  thing  sold,  and  a  mineral  ksM 
given  under  Laws  18£8,  p.  68,  c  22,  and  t^e 
amendments  thereof,  is  not  a  sale  of  the  lasd 
—State  T.  Evans  (Minn.)  968. 

Laws  1889,  p.  68,  c  22,  and  the  amendment; 
thereof,  providing  for  the  issuance  of  miiH-rai 
leases  and  contracts,  is  not  unconstitutional  u 
providing  for  a  sale  of  school  and  swajcp 
lands  of  the  state,  within  the  meaning  of  arc 
8,  i  2,  of  the  Constitution.— State  ▼.  Evwk 
(Minn.)  95& 

Laws  1889,  p.  68,  c.  22,  and  the  amendments 
thereof,  providing  for  the  issuance  of  minenl 
leases  and  contracts,  are  not  anconstitatioiial 
as  a  Tiolatftn  of  Const,  art.  1,  i  15,  dedarinr 
void  all  leases  of  agricultural  lands  for  a  loo^r 
period  than  21  years.— State  T>  Brana  (MianJ 
968. 


MINORS. 


See  "Infanta." 


MISCARRIAGE. 

Causing  or  procuring,  see  "Abortion.* 

MISREPRESENTATION. 

See  "Fraud." 

By  insured,  see  "Insurance,"  |  7. 

MISTAKE 

Affecting  validity  of  contract,  aee  "Contract*" 

8  1. 
Affecting  validity  of  tax,  see  "Taxation,"  {  3. 
Ground  for  recovery  of  money  paid,  aee  ''Money 

Paid." 
Ground  for  reformation  of  written  instnunent, 

see   "Reformation  of   Instruments,"   U   1.  — 
Ground  of  jurisdiction  of  equity,  see  "Equity," 

I  1. 


•Point  annotated.    See  ayllabiM. 
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MODIFICATION. 

Of  contract,  see  "Contracts,"   3. 

Of  contract  of  insurance,  see  "Insurance."  t  4. 

Of  order  vacating  default  judgment,  see    Judg- 


ment," t  3. 


MONEY  PAID. 


*One  paying  by  mistake  taxes  on  real  estate 
not  owned  by  but  assessed  to  him,  cannot  re- 
coTer  from  the  owner.— Bateson  y.  Phelps' 
E:state  (Mich.)  1079. 

MONEY  RECEIVED. 

Recovery  of  money  paid  by  county  on  Illegal 

den'  nd,  see  "Counties,"  J  5. 
Recovery  of  price  paid  for  land,  see  "Vendor 

and  Purchaser,"  {  7. 
Recovery  of  tax  paid,  see  "Taxation,"  {  12. 
Recovery  of  tax  paid  to  county,  see  "Counties," 

S  4. 

A  complaint  held  to  show  that  plaintiff  bor- 
rowed $4,000,  leaving  $2,000  on  deposit  with  the 
lender  to  be  paid  on  demand,  and  that  the  de- 
posit had  not  lieen  paid,  entitling  plaintiff  to 
a  judgment  therefor. — Guillaume  ▼.  Flannery 
(S.  D.)  255. 

MONUMENTS. 

See   "Boundaries." 


MORTALITY  TABLES. 

dmission  of  evidenc 

MORTGAGES. 


Objection  to  admission  of  evidence,  see  "Trial," 
S  1. 


Accrual  of  right  of  action  against  person  claim- 
ing title  under  void  foreclosure,  see  "Limita- 
tion of  Actions,"  §  2. 

Assessment   for  taxation,  see  "Taxation,"   f  6. 

Assignment  of  mortgage  in  fraud  of  creditors, 
see  "Fraudulent  Conveyances,"  Sf  1>  2. 

Bill  of  review  in  foreclosure  proceedings,  see 
"Equity,"  |  7. 

Collection  of  tax  on,  see  "Taxation,"  {  13. 

Deed  by  ourchaser  at  invalid  foreclosure  sale, 
as  equitable  assignment  of  mortgage,  see 
"Deeds,"   {   2. 

Duties  of  administrator  of  mortgagor  as  to 
mortgaged  property,  see  "Executors  and  Ad- 
ministrators," i  2. 

Elxamination  of  witnesses  in  suit  to  foreclose, 
see  "Equity."  S  5. 

Liimitation  of  action  in  favor  of  mortga^r 
against  mortgagee  in  possession,  see  "Limita- 
tion of  Actions,"  i  1. 

Mortgagee  as  necessary  p&Tty  in  action  to  quiet 
title,  see  "Quieting  TiUe,"^  i  2. 

Mortgagee  of  particular  ipeciei  of,  or  estates  or 

tntereet  in,  property. 
Personal  property,  see  "Chattel  Mortgages." 
Railroads,  see  "Railroads,"  {  3. 
Trust  proper^,  see  "Trusts,"  (  2. 

I    1.    Requisites  and  TollditT. 

*A  parol  showing  that  one  having  a  sheriff's 
deed  to  land  bad  agreed  to  hold  it  for  security 
held  not  violative  of  Code,  i  2918,  requiring 
express  trusts  in  real  estate  to  be  evidpnced 
by  a  conveyance. — McElroy  v,  Allfree  (Iowa) 
116. 

On  an  issue  as  to  whether  certain  land  stand- 
ing in  the  name  of  a  decedent  had  l>een  taken  by 
him  as  security  for  a  loan  and  not  as  an  abso- 
lute conveyance,  evidence  held  sufficient  to  show 


that  it  was  a  mere  mortgage. — McElroy  v.  All- 
free  (Iowa)  116. 

*A  deed  absolute  on  its  face  bnt  intended 
as  security  merely  creates  a  lien  on  the  prem- 
ises leaving  the  legal  title  in  the  grantor. — 
Flynn  v.  Holmes  (Mich.)  685. 

Evidence  examined  and  held  not  to  show 
fraud  in  the  giving  of  a  note  and  mortgage. — 
Emorson-Newton  Implement  Co.  t.  Cupps  (N. 
D.)  796. 

*A  deed  absolute  in  form  will  not  be  deemed 
a  mortgage  unless  it  is  shown  that  a  debt  ex- 
isted at  the  time  of  the  transaction. — Jones 
v.  Jones  (S.  D.)  23. 

Evidence  held  to  warrant  a  finding  that  a  deed 
absolute  in  form  was  an  absolute  conveyance 
and  not  a  mortgage. — Jones  v.  Jones  (S.  D.)  23. 
S    2.    Conatrnotioii  and  operation. 

'Where  one  in  good  faith  claims  title  under 
a  void  foreclosure  sale  and  takes  possession, 
with  the  consent  of  the  mortgagor,  his  posses- 
sion is  adverse  to  the  mortgagor. — Nash  v. 
Northwest  Land  Co.  (N.  D.)  792. 

*A  mortgagee  in  possession  may  hold  adverse- 
ly to  the  mortgagor. — Nash  v.  Northwest  Land 
Co.  (N.  D.)  7®. 

i   3.   Rlchta  and  Uabilitlea  of  parties. 

*A  mortgagee  in  possession  collecting  the  pro- 
ceeds of  the  premises  in  payment  of  the  debt 
is  not  entitled  to  comnensation  in  the  absence  of 
agreement. — Qillnly  v.  Shnmway  (Mich.)  88. 

Where  pursuant  to  a  mortgage  the  mortgagee 
assumed  charge  of  the  mortgagor's  business,  it 
was  equitable  that  he  should  receive  interest 
paid  by  him  and  interest  upon  the  indebtedness 
owed  to  himself.— Pomeroy  v.  Noud  (Mich.)  408. 

The  fact  that  a  mortgagee  managing  the 
mortgagor's  business  under  the  mortgage  made 
statements  showing  a  charge  for  his  services  to 
the  mortgagor's  widow  and  administratrix,  and 
that  no  objection  was  made  thereto,  held  not 
to  show  a  charge  by  agreement. — Pomeroy  v. 
Noud  (Mich.)  498. 

A  mortgagee,  who  under  the  mortgage  had 
managed  the  business  of  the  mortgagor,  held  not 
entitled  to  recover  compensation  for  its  services 
after  the  decease  of  the  mortgagor.— Pomeroy 
v.  Noud  (Mich.)  498. 

*The  only  remedy  of  a  mortgagor  against 
the  mortgagee  in  possession,  while  that  rela- 
tion continues,  is  equity. — Nash  v.  Northwest 
Land  Co.  (N.  D.)  792. 

{   4.    Asslenment  of  mortKage  or  debt. 

One  who  purchases  a  note  and  mortgage 
after  maturity  from  the  original  mortgagee 
after  a  void  foreclosure  sale  acquires  no  right 
thereto  as  against  one  in  possession  by  con- 
veyances from  the  purchaser  at  the  sale. — ^Nash 
V.  Northwest  Land  Co.  (N.  D.)  792. 

The  grantee  of  mortgaged  premises  held  bound 
by  certain  provisions  of  the  notes  not  contained 
in  the  record  of  the  mortgage. — Hinricks  v. 
Brady  (S.  D.)  332. 

S   B.    Foreolosnre   by  exercise   of  poirer 
of  sale. 

Where  on  a  void  foreclosure  sale  the  grantee 
of  the  purchaser  takes  possession  with  the 
consent  of  the  mortgagor,  he  is  a  mortgagee 
in  possession. — Nash  v.  Northwest  Land  Co. 
(N.  D.)  792. 

*A  sale  under  a  void  foreclosure,  where 
the  premises  have  been  bid  in  for  the  full 
amount,  is  an  equitable  assignment  of  the  mort- 

fage. — Nash   v.   Northwest  Land   Co.   (N.   D.) 
92. 


'Point  annotated.    Bee  syllabita. 
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A  purchaser  at  foreclosure  of  a  second  mort- 
gage held,  under  Rev.  Civ.  Code,  |  2451,  to 
have  had  oonatructive  notice  of  the  rights  of 
the  second  mortgagee  ander  a  redemption  of 
the  first  mortgage  under  Rev.  Civ.  Code,  { 
2035.— &ralmberg  t.  Peterson  (S.  D.)  339. 

S   6.  Foreolomre  by  action, 

*A  third  person  claiming  title  to  land  cannot 
intervene  In  an  action  to  foreclose  a  mortgage. — 
Smith  V.  Redmond  (Iowa)  461. 

*In  an  action  to  foreclose  a  real  estate  mort- 
gage, plaintitt  is  required  to  allege  and  prove 
as  against  the  owner  of  the  equity  of  redemp- 
tion that  no  proceedings  at  law  had  been  had 
for  the  recovery  of  the  mortgage  debt. — Mc- 
Dowell V.  Markey  (Neb.)  152. 

i   7.    Redemption. 

In  an  action  to  have  an  absolute  deed  declared 
a  mortgage,  the  burden  held  to  be  on  the 
grantee  to  show  the  true  consideration  for  the 
deed,  and  that  his  transactions  with  the  grantor 
therein,  his  deceased  wife,  were  fair  and  honest, 
and  not  abusive  of  her  confidence. — Cady  v. 
Burgess  (Mich.)  414. 

In  an  action  to  have  an  absolute  deed  declared 
a  mortgage  and  for  an  accounting  thereunder, 
the  burden  heU  to  be  on  the  grantee  to  show 
for  what  indebtedness  the  instrument  was  given. 
—Cady  V.  Burgess   (Mich.)  414. 

In  an  action  to  have  an  absolute  deed  declared 
a  mortgage  and  for  an  accounting  thereunder, 
evidence  held  to  require  a  decree  for  complain- 
ant.— Cady  V.  Burgess  (Mich.)  414. 

'Statutes  conferring  the  right  to  redeem  from 
foreclosure  of  a  mortgage  by  advertisement 
should  receive  such  liberal  construction  as  will 
not  restrict  the  right  of  redemption. — Light- 
body  V.  Lammers  (Minn.)  846. 

Proof  of  heirship  of  one  entitled  to  redeem  from 
foreclosure  of  a  mortgage  executed  by  his  an- 
cestor held  sufficient  proof  of  the  right  to  re- 
deem without  the  production  of  any  document 
or  record. — ^Lightbody  v.  Lammers-  (Minn.)  846. 

MOTIONS. 

Condition  precedent  to  relief  by  mandamus,  see 

"Mandamus,"  §   1. 
Presentation  in  record  on  appeal,  see  "Appeal 

and  Error,"  §  7. 
Relating    to    pleadings,    see    "Pleading,"    t    6. 

For  particular  purposes  or  relief. 
Change  of  venue  in  civil  actions,  see  "Venue," 

i  1. 

Correction  of  judgment,  see  "Judgment,"  t  8. 
Direction  of  verdict  in  civil  actions,  see  "Trial," 

a  3,  8. 

Dismissal  or'  nonsuit  on  trial,  see  "Trial,"  {  3. 

Dissolution  of  temporary  injunction,  see  "In- 
junction,"  i  3. 

New  trial  in  civil  actions,  see  "New  Trial,"  (  3. 

Opening  or  setting  aside  default  judgment,  see 
"Judgment,"  (  S. 

MOTIVE. 

Element  of  homicide,  see  "Homicide,"  {  S. 

MUNICIPAL  CORPORATIONS. 

See  "Counties" ;  "Schools  and  School  Districts," 

Certiorari  to  review  prosecution  for  violation  of 
city  ordinance,  see  "Certiorari,"  §  1. 

Compensation  of  abutting  owners  on  vacation  of 
street,  see  "Eminent  Domain,"  J  2. 

Estoppel  of  state  by  acts  of  munidpal  officers. 
se*  ^'Estoppel,"  $  2. 


Injunctions  affecting,  see  "Injunction,**  H  2,  3. 
Mandamus,  see  "Mandamus,"  {  2. 
Municipal  courts,  see  "Courts,"  f  2. 
Ordinances  relating  to  intoxicating  liqnois,  see 

"Intoxicating   Liquors." 
Persons  entitled  to   raise  question   as    to   con- 
stitutionality   of    municipal    regulations,    see 

"Constitutional  Law,"  {  1. 
Police   power   in   general,   see    "Constitutional 

Law,''^J  3. 
Regulation   as   to   operation   of  Eailroads,   see 

^%tilroads,"  {  4. 
Right  of  holder  of  city  assessment  certifiote 

to  maintain  action  to  quiet  title,  see  "Quieting 

TiUe,"  §  1. 
Street  railroads,  see  "Street  Railroads." 
Taxing  district,  see  "Taxation,"  §  4. 
Water  supply,  see  "Waters  and  Water  Coaiaea," 

I   1.     Creation,       alteration,        exlsteBce, 
and  dissolution. 

That  the  owner  of  unplatted  land  used  ex- 
clusively for  agricultural  purposes  tacitly  sub- 
mitted to  its  inclusion  in  the  incorporated  limitz 
of  the  village  does  not  estop  him  from  proceed- 
ing under  the  statute  to  have  it  disconnected 
therefrom. — Barber  v.  Village  of  FcanUin 
(x\eb.)  146. 

•A  judgment  in  a  proceeding  under  0>mp.  St. 
1903.  c.  14,  I  101  (Cobbey's  Ann.  St.  1^3.  { 
8776),  to  detach  territory  from  a  municipal  cor- 
poration will  not  be  impeached  on  appeal  in 
the  absence  of  a  showing  that  the  judge  made  an 
important  mistake  of  fact  or  an  erroneous  in- 
ference of  fact  or  of  law. — Gregory  ▼,  Village 
of  Franklin  (Neb.)  147. 

Laws  1905,  p.  91,  c  62,  relating  to  the  organ- 
ization and  government  of  cities,  is  a  revisioo 
of  the  general  law  on,  and  became  operative  on. 
all  cities  previously  organized  under  the  general 
law  without  any  action  by  them. — State  v. 
Mayo  (N.  D.)  36. 

*V/tiei«  statute  provides  for  the  reorganisation 
of  a  municipal  corporation,  it  will  be  presumed 
that  the  Legislature  Intended  that  the  liabilities 
as  well  as  the  rights  of  the  property  of  the  cor^ 
poration  in  its  old  form  should  accompany  the 
corporation  into  its  reorganization. — Washburn 
Water  Works  CJo.  v.  City  of  Washburn  (Wis.) 
194. 

The  power  to  divide  mnnidpalities  Is  strictly 
a  legislative  one,  to  which  the  power  to  pre- 
scribe the  rule  governing  the  division  is  in- 
cident.—Washburn  Water  Works  Co.  t.  City 
of  Washburn  (Wis.)  194. 

Under  Laws  1883.  p.  236,  c  292.  Rev.  St.  1898. 
c.  40,  and  Rev.  St.  1898,  ii  920-^  defendant 
city  held  liable  under  a  waterworks  contract 
between  plaintiff  and  a  town  containing  a  vil- 
lage thereafter  incorporated  as  defendant  dty. — 
Washburn  Water  Works  Co.  ▼.  City  of  Wash- 
bum  (Wis.)  194. 

I   2.    Prooee  dines    of    cowaoU    or    eCker 
BOTeminc  bodjr. 

A  street  improvement  work  held  not  accepted 
by  the  city  on  reconsidnration  by  council. — 
Wingert  v.  Snouffer  &  Ford  (Iowa)  1033 ;  Same 
V.  City  of  Tipton,  Id. 

A  municipal  ordinance  held  valid  as  a  police 
regulation.— Wells  v.  Torrey   (Mich.)  423. 

{   3.    Officers,  accnts,  and  employte. 

*A  town  held  not  liable  for  money  expended 
by  the  mayor  in  defending  actions  and  paying 
judgment  rendered  against  him  for  certain  un- 
authorized acts  in  attempting  to  effectuate  or- 
ders of  the  town  council. — Gormly  v.  Town  of 
Mt.  Vernon  (Iowa)  465. 

Evidence  held  to  show  that  a  dty  oflSdal 
making  a  payment  to  cover  an  alleged  shortage 


*Poiat  annotated.    See  syllabus. 
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in  bia  aceonnta,  made  an  OTerpayinent,  anthor- 
izing  a  decree  for  a  repayment  pursuant  to  the 
agreement  binding  the  city  to  rei>ay  any  over- 
payment—First  State  Sav.  Bank  t.  McMurtrie 
(Mich.)  1097. 

5  41*    Property. 

The  levy  and  collection  of  taxes  on  property 
l>y  a  city  will  not  estop  it  from  assertiUK  title 
to  the  property  for  the  benefit  of  the  public. — 
Board  of  Park  Com'rs  v.  Taylor  (Iowa)  927; 
Same  v.  Kimball,  Id.;   Same  t.  Bubinson,  Id. 

1    5.    Pnbllo  ImproTements. 

Owners  of  property  abutting  on  a  street  im- 
proved pursuant  to  a  contract  held  not  estop- 
ped from  insisting  that  the  contractor  did  not 
conaply  with  the  contract. — Wingert  v.  Snouffer 

6  Ford  (Iowa)  1035;    Same  v.  City  of  Tip- 
ton, Id. 

A  contractor  under  contract  for  the  construc- 
tion of  a  street  improvement  held  not  to  have 
complied  with  the  contract,  authorizing  the  city 
to  rpfuse  to  make  payment. — Wingert  v.  Snouf- 
fer &  Ford  (Iowa)  1035 ;  Same  t.  City  of  Tip- 
ton, Id. 

Under  City  Charter  of  Minneapolis,  c.  8, 
i  9,  the  cost  of  building  and  maintaining 
bridges  over  railroad  tracks  cannot  be  levied 
on  property  abutting  on  the  approaches  to  the 
bridge.— State  t.  Smith  (Minn.)  822. 

8    6.  Pollo«  power  ABd  regulations. 

•Under  Code.  §  702,  a  city  ordinance  prohibit- 
ing gambling  held  not  in  conflict  with  Code,  | 
40(>4.— Blodgett  v.  McVey  (Iowa)  239. 

*A  city  having  authority  to  fix  fire  limits  and 
direct  the  manner  of  constructing  buildings  may 
by  ordinance  declare  a  building  not  so  con- 
structed a  nuisance  and  authorize  its  abatement 
— Micka  ▼.  Mason  (Mich.)  707. 

A  contract  by  a  city  with  a  railroad  company, 
that  the  city  would  thereafter  construct  all 
crossings  over  railroads  made  necessary  by  the 
opening  of  new  streets,  is  void  as  an  attempt 
to  abdicate  the  police  power  of  the  city. — State 
V.  St  Paul,  M.  &  M.  Ry.  Co.  (Minn.)  261. 

•Contracts  with  cities  by  which  railroad  com- 
panies are  relieved  from  the  obligation  to  keep 
Sublic  crossings  in  a  safe  condition  held  void. — 
tate  v.  Northern  Pac.  By.  Co.  (Minn.)  269. 

{    7.    ITse  and  resnlation  of  pnbllo  pla- 
oes,  property,  and  irorlu. 

•A  wire  stretched  across  a  street  by  authority 
of  the  municipalit7,  held  to  constitute  a  nui- 
sance.—Wheeler  v.  City  of  Ft  Dodge  (Iowa) 
1057. 

•Where  the  known  use  of  a  structure  existing 
in  a  street  is  of  a  character  which  is  manifestly 
dangerous  to  persons  rightfully  using  the  street, 
the  structure  is  a  nuisance  for  which  the  mu- 
nicipality is  liable  for  injuries  sustained  in 
consequence  thereof.— Wheeler  v.  City  of  Ft 
Dodge  (Iowa)  1057. 

•Under  Code,  S8  690.  703,  753,  a  <dty  held 
liable  for  injuries  resulting  to  a  pedestrian  in 
consequpnce  of  a  wire  stretched  across  a  street 
pursuant  to  consent  given  by  the  city. — Wheeler 
V.  City  of  Ft  Dodge  (Iowa)  1057. 

Facts  held  Insufficient  to  establish  that  plain- 
titr  liad  title  to  a  strip  of  land  within  the  street 
line,  so  as  to  entitle  her  to  object  to  the  laying 
of  the  sidewalk  thereon.— Pelton  v.  O'Keefe 
(Mich.)  403. 

i  8.     Torts. 

•Statement  of  duty  of  city  as  to  ascertain- 
ing condition  of  sidewalk  and  keeping  it  in  re- 
pair.—Anden  T.  City  of  West  Union  (Iowa) 
226. 


Evidence  that  the  stringers  of  a  sidewalk  were 
found  rotten  soon  after  an  accident  held  not 
sufficient  in  itself  to  show  negligence  of  the 
city. — Anders  ▼.  City  of  West  Union  (Iowa) 
226. 

•A  requested  instruction  as  to  a  dty  being 
held  to  nave  notice  of  dangerous  conditions  in 
a  sidewalk  held  covered  by  instruction  given. — 
Anders  r.  City  of  West  Union  (Iowa)  226. 

•In  the  absence  of  a  statute  imposing  a 
liability,  a  municipal  corporation  held  not  liable 
for  the  negligence  of  its  officers  in  executing 
health  regulations. — Beelcs  t.  Dickinson  County 
(Iowa)  311. 

•Actual  knowledge  of  the  dangerous  condition 
of  a  sidewalk  held  not  necessary  in  order  to 
lender  a  city  liable  for  injuries  to  a  pedestrian. 
— PfeSer  ▼.  City  of  Cedar  Rapida  (Iowa)  313. 

In  an  action  against  a  city  for  injuries  to 
a  pedestrian  owing  to  a  defective  sidewalk,  an 
instruction  held  erroneous  as  predicating  liabil- 
itv  upon  actual  knowledge  alone. — Pfeffer  v. 
City  of  Cedar  Rapids  (Iowa)  313. 

•A  city  which  permitted  a  street  to  be  ob- 
structed by  a  wire  stretched  across  it,  became 
chargeable  with  notice  of  the  nuisance  created 
by  tne  wire.— Wheeler  t.  City  of  Ft  Dodge 
(Iowa)  1057. 

•The  question  whether  the  negligence  of  a 
city  in  permitting  a  street  to  be  obstructed  by  a 
wire  suspended  across  it  was  the  proximate 
cause  of  an  injury  to  a  pedestrian,  held  for 
the  jury.— Wheeler  v.  City  of  Ft.  Dodge  (Iowa) 
1057. 

Whether  a  pedestrian  injured  in  consequence 
of  a  performer  attempting  to  slide  down  a  wire 
suspended  across  the  street  falling  on  him,  was 
guilty  of  contributory  negligence  held  for  the 
jury.- Wheeler  y.  City  of  Ft  Dodge  (Iowa) 
1057.  -a      V         / 

•In  an  action  against  a  city  for  personal  in- 
juries caused  by  stumbling  over  a  flagstone  on 
the  sidewalk,  evidence  as  to  the  condition  of 
plaintiff's  eyesight  was  admissible  on  the  ques- 
tion of  contributory  negligence. — Wedderbum  ▼. 
City  of  Detroit  (Mich.)  102. 

•Whether  a  city  was  negligent  in  leaving  for 
a  long  time  on  the  aidewalk  a  flagstone  8H 
inches  thick  was  a  question  for  the  jury. — 
Wedderbum  v.  City  of  Detroit  (MichJ  102. 

•In  an  action  against  a  city  for  injuries  in 
consequence  of  a  defective  sidewalk,  evidence 
held  to  show  that  the  city  had  notice  of  the  de- 
fect—Epelett  T.  City  of  Sanlt  Ste.  Marie 
(Mich.)  360. 

The  variance  between  the  declaration  in  an 
action  against  a  city  for  injuries  in  consequence 
of  a  defective  sidewalk  and  the  proof  held  not 
fatal.— Epelett  v.  City  of  Sault  Ste.  Marie 
(Mich.)   360. 

•In  an  action  against  a  city  for  injuries  re- 
ceived by  a  pedestrian  in  consequence  of  a  de- 
fective sidewalk,  an  instruction  relating  to  the 
care  required  by  the  pedestrian  in  case  he  was 
intoxicated  held  properly  refused. — Epelett  v. 
City  of  Sault  Ste.  Marie  (Mich.)  360. 

In  an  action  against  a  city  for  injuries  re- 
sulting from  alleged  negligence  of  a  fireman 
in  flushing  a  hydrant,  certain  evidence  held 
not  admissible  on  the  question  whether  the 
hydrant  was  used  exclusively  for  governmental 
purposes. — Brink  ▼.  City  of  Grand  Rapids 
(Mich.)   430. 

•A  certain  hydrant  held  to  have  been  used 
exclusively  for  governmental  purposes,  so  that 
the  city  was  not  liable  for  injuries  resulting 
from  the  alleged  negligence  of  mcemen  in  flush- 
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ins  the  hydrmnt.— Brink  t.  City  of  Onnd  Rapids 
(Mich.)  430. 

'Where  the  flushing  of  a  hydrant  frightened 
a  horse  and  caused  him  to  run  away,  but  the 
street  where  the  accident  occurred  was  in  good 
condition,  no  action  could  be  maintained  against 
the  city  under  its  statutory  liability.— Brink  v. 
City  of  Grand  Rapids  (Mich.)  430. 

In  acti'^-'  for  injuries  caused  by  defective 
sidewalk,  '■!  error  to  charge  that  if  defendant 
city  orderivi  the  repairs  it  had  a  right  to  rest 
on  the  presumption  that  they  had  I>een  made. — 
Lorf  V.  City  of  Detroit  (Mich.)  661. 

*A  cause  of  action  against  a  village  for  in- 
jury from  a  defective  sidewalk  having  l)een  lost 
by  failure  to  serve  on  its  clerk  within  60  days  a 
notice  substantially  stating  the  extent  of  the 
injury  as  required  by  Comp.  Iiaws  1897,  S  2775, 
held  that  it  could  not  be  revived  by  any  8ul>se- 
quent  act  of  the  village  council. — Miller  v.  Vil- 
lage of  Birmingliam  (Mich.)  1016. 

*A  notice  to  the  clerk  of  a  village  held  not 
to  substantially  state  the  extent  of  an  injury 
from  a  defective  sidewalk  as  required  by  Comp. 
Laws  1897,  g  2775,  to  make  the  villoge  liable.— 
Miller  v.  Village  of  Birmingham  (Mich.)  1013. 

*A  city  held  not  liable  for  injuries  received 
by  a  pedestrian  in  consequence  of  a  billboard 
on  private  ground  thrown  against  him  by  the 
wind.— Temby  t.  City  of  Isbpeming  (Mich.) 
1114. 

*In  an  action  against  a  city  for  damages 
from  a  personal  injury,  an  instruction  that  the 
city  would  be  liable  for  negligently  permitting 
a  walk  in  general  use  by  the  public  over  prop- 
erty not  shown  to  be  within  the  cori>orate  limits 
to  become  dangerous  is  prejudicial  error. — City 
of  McCook  V.  Parsons  (Neb.)  167. 

*A  city  is  not  liable  for  damages  sustained 
through  a  defective  crossing  from  private  prop- 
erty into  a  public  Btreet.--City  of  McCook  v. 
Parsons  (Neb.)  167. 

*The  notice  of  injury  on  a  street  or  side- 
walk of  a  city,  required  by  Rev.  Codes  1899, 
{  2172,  held  not  insnflScient  or  misleading  when 
it  describes  the  place  of  injury  as  about  30 
feet  from  a  fixed  point,  when  it  is  only  24 
feet  therefrom. — Johnson  v.  City  of  Fargo  (N. 
D.)  243. 

Whether  a  plaintiff  is  guilty  of  contributory 
negligence  and  whether  a  city  is  guilty  of  neg- 
ligence in  permitting  an  olmtruction  on  a  side- 
walk are  ordinarily  questions  for  the  jury. — 
Johnson  V.  City  of  Fargo  (N.  D.)  243. 

'Whether  a  wire  attached  to  a  stringer  at 
the  outer  edge  of  a  sidewalk  or  to  stakes 
driven  in  the  street  and  extending  along  the 
sidewalk  to  the  top  of  a  fruit  booth  is  an 
obstruction  is  a  question  for  the  jury. — Johnson 
V.  City  of  Fargo  (N.  D.)  243. 

{  9.     Fisokl    manoEemeiit,    pnblio    debt, 
■ecnxitles,  and  taxation. 

A  bill  by  taxpayers  to  restrain  the  officials 
of  a  city  from  issuing  bonds  held  to  have  suffi- 
ciently charged  facts  raising  a  fair  inference 
of  fraud. — Bates  v.  City  of  Hastings  (Mich.) 
1005. 

In  a  suit  by  a  taxpayer  to  restrain  city  of- 
ficials from  issuing  bondis  under  a  conspiracy  to 
use  the  money  for  an  unlawful  puri>ose  held 
on  demurrer  to  the  bill  that  the  character  of  the 
officials  and  probability  of  their  so  conspiring, 
could  not  i)e  considered. — Bates  v.  City  of  Hast- 
ings (Mich.)  1005. 

A  taxpayer  held  entitled  to  an  injunction  to 
restrain  the  issuance  of  city  bonds  in  pursu- 
ance of  a  conspiracy  to  use  the  money  for  an 


unlawful  purpose. — Bates  y.  (Sty   of  Baatiap 
(Mich.)  1005. 

Under  Rev.  Pol.  Code,  l{  1215.  1217,  h^-^ 
that  the  city  auditor  has  no  power  to  sabDit  to 
the  electors  a  resolution  passed  by  the  rirr 
council  where  several  petitions  therefor  are  fiM 
with  him  and  only  one  is  verified.-^Sioax  Fdb 
Electric  Light  &  Power  Co.  ▼.  City  of  Sioa 
Falls  (S.  D.)  48a 

*A  city  conncil  held  to  have  no  power  to  sd)- 
mit  to  the  electors  a  resolution  passed  bj  it, 
such  power  not  l>eing  given  it  by  Rev.  Pol.  Coif, 
SI  1214-1228.— Sioux  Falls,  Electric  Light  k 
Power  Co.  v.  City  of  Sioux  Falls  (S.  D.)  488. 

*In  determining  whether  a  city  baa  r^ijiri 
the  limit  of  indebtedness  prescrilied  by  Coiul 
art.  13,  {  4,  held,  that  money  in  tbe  snk:a; 
fund  is  to  be  deducted  from  its  debt. — Williaa- 
son  V.  Aldrich  (S.  D.)  1063. 

*Const.  art.  13,  f  4,  held  to  require  for  m- 
currence  of  a  debt  by  a  city  a  majority  voct 
in  favor  thereof  of  all  the  electors  of  the  aty. 
—Williamson  v.  Aldrich  (S.  D.)   1063;. 


See 


MUNICIPAL  COURTS. 

"Courts,"  I  2. 


MURDER. 

See  "Homidde," 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance,"  i  12. 

MUTUAL  BENEFIT  SOCIETIES. 

See  "Beneficial  Associations." 

MUTUAL    INSURANCE   COMPANIES. 

See  "Insurance,"  «  1>  2.  68. 

NAMES. 

See  "Trade-Marks  and  Trade-Names." 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Courses." 
Acquisition  of  rights  in  beds  of  navigable  riven 

by  adverse  possession,  see  "Adverse    Posses- 

sion,"  8  1. 
.\s  boundaries,  see  "Boundaries,"  |  1. 
Destruction   of   by  establishment  of   drain,  see 

"Drains,"   *   1. 

t    1>    Riparian  and  littoral  xtgHta. 

*A  riparian  owner  is  entitled  to  accredons 
formed  in  front  of  his  property. — Berry  t. 
Hoogendoorn  (Iowa)  923. 

*A  riparian  owner  held  entitled  to  so  much 
accretions  as  would  give  him  a  corresponding 
frontage  on  the  new  river  bank  as  he  had  on 
the  old. — Berry  v.  Hoogendoorn  (Iowa)  9S3. 

*0n  the.  establishment  of  a  new  shore  line 
of  a  stream,  it  should  be  apportioned  amon; 
the  owners  of  premises  abutting  on  the  old 
shore  line  so  that  each  shall  have  the  saim 
proportion  of  the  new  line  as  he  had  of  the 
old. — Berry  v.  Hoogendoorn  (Iowa)  923. 

The  high-water  mark  of  a  navigable  river 
for  the  purpose  of  determining  the  boundary  of 
a  riparian  proprietor,  where  the  river  has  de- 
fined banks,  is  to  be  determined  by  the  marlo 
made  by  the  river  along  the  banks.- -Board  of 
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Park   Com'rs  y.  Taylor  (Iowa)  927;   Same  ▼. 
Iviiuball,  Id. ;  Same  v.  Rubiuson,  Id. 

*  Persons  owning  land  described  as  bounded 
on  a  river  held  riparian  owners  and  therefore 
entitled  to  access  to  the  stream  for  proper  pur- 
poses.— Board  of  Parli  Oom'rs  v.  Taylor  Qlowa) 
&27;  Same  y.  Kimball,  Id.;  Same  t.  Rubinson, 
Id. 

*rrhe  action  of  the  Land  Department  in  mean- 
dering a  stream  and  conveying  land  bordering 
thereon  with  reference  to  the  meander  line  hela 
conclusive  that  the  stream  was  navigable  in 
Buch  sense  that  the  title  of  the  riparian  owners 
resting  on  the  survey  extended  only  to  high- 
•wrater  mark. — Board  of  Park  Com'rs  v.  Taylor 
(Iowa)  927;  Same  v.  Kimball,  Id.;  Same  y. 
Rubinson,  Id. 

•The  right  of  access  to  a  navigable  river  to 
■which  riparian  proprietors  are  entitled  does  not 
prevent  the  exercise  by  the  state  of  jurisdiction 
to  control  the  bed  and  banks  of  the  stream 
between  high  and  low  water  mark. — Board  of 
Park  Com'rs  y.  Taylor  (Iowa)  927;  Same  y. 
Kimball,  Id.;    Same  v.  Rubinson,  Id. 

•Riparian  proprietors  along  a  navigable 
stream,  though  entitled  to  natural  accretions, 
held  not  entitled  to  encroach  on  the  banks  or 
bed  of  the  stream  by  filling  out  their  lots  into 
the  stream. — Board  of  Park  Com'rs  v.  Taylor 
(Iowa)  927;  Same  v.  Kimball,  Id.;  Same  y. 
Rubinaon,  Id. 

NEGLIGENCE. 

Canslng  death,  see  "Death,"  {  2. 
Harmless  error  in  action  for,  see  "Appeal  and 
Error,"  {  15. 

£y  partidUar  clat»ei  of  pertoni. 

See  "Brokers,"  8  1 ;  "Carriers,"  g|  1,  3 ;  "Ex- 
ecutors and  Administrators,"  g  2;  "Innkeep- 
ers"; "Municipal  Corporations,"  i  8;  "Rail- 
roads," {  4;   "Street  Railroads,"  g  1. 

Employers,  Bee  "Master  and  Servant,"  gg  1-d. 

Condition  or  «»e  of  partict^ar  speciei  of  prop- 
erty, worki,  machinery,  or  other  inairu- 
mentalitiet. 
See  "Railroads,"  {  4;   "Street  Railroads,"  §  1. 
Demised  premises,  see  "Landlord  and  Tenant," 

Contrihutory  negligence. 

Of  parent,  barring  recovery  for  injuries  to 
child,  see  "Parent  and  Child." 

Of  passenger,  see  "CJarriers,"  g  3. 

Of  person  injured  by  defect  in  highway,  see 
,  "Municipal  Corporations,"  g  8. 

Of  nerson  injured  by  operation  of  railroad,  see 
"Railroads,"  g  4. 

Of  person  injured  by  operation  of  street  rail- 
road, see   "Street   Railroads,"  g   1. 

Of  servant,  see  "Master  and  Servant,"  gg  6,  0, 

i    1.    Acts     or     omlaslona     eomatltniiiis 
nes;ll|cence. 

•Where  plaintiff  was  injured  by  steam  emitted 
from  a  power  house  through  a  blow-off  pipe,  it 
was  sufficient  to  sustain  a  claim  of  wanton- 
ness that  defendant  had  knowledge  that  persons 
were  likely  to  be  in  a  position  to  be  Injured 
if  the  steam  was  thus  discharged  without  warn- 
ing.—Ambror  y.  Cedar  Rapids  Electric  Light  & 
Power  Co.  (Iowa)  540. 

•Defendant  held  bound  even  as  to  trespassers 
not  to  wantonly  disregard  their  safety,  if  it 
had  reason  to  believe  that  they  would  be  placed 
in  danger  by  the  blowing  off  of  steam  from  de- 
fendant's boiler  through  a  blow-off  pipe. — Am- 
broz  V.  Cedar  Rapids  Electric  Light  &  Power 
Co.  (Iowa)  540. 


*In  an  action  for  Injuries  to  plaintiff  by 
steam  emitted  from  defendant's  blow-off  pipe, 
evidence  held  insufficient  to  raise  the  issue  as 
to  whether  plaintiff  was  a  trespasser. — Ambroz 
y.  Cedar  Rapids  Electric  Light  k  Power  Co. 
(Iowa)  540. 

In  an  action  for  injuries  received  by  falling 
Into  an  area  way  while  walking  along  a  plat- 
form constructed  by  defendants  in  an  alley  by 
the  side  of  their  building,  plaintiff  held  not 
entitled  to  recover. — Krause  v.  Lewis  (Mich.) 
417. 

*One  burning  rubbish  on  his  own  premises 
held  required  to  exercise  the  precaution  which 
a  prudent  man  under  like  circumstances  would 
exercise. — Allen  y.  Bainbridge  (Mich.)  732. 

g   2.    Oonirlbntory  negUgenoe. 

•Plaintiff,  who  was  injured  by  steam  emitted 
from  a  power-house  blow-off  pipe,  held  not 
guilty  of  contributory  negligence  as  a  matter  of 
law. — ^Ambroz  v.  Cedar  Rapids  Electric  Light  & 
Power  Co.  (Iowa)  540. 

Conceding  the  application  of  Gen.  St  1894, 
g  2250,  requiring  elevator  shafts  to  be  pro- 
tected, to  persons  other  than  employes,  the 
defense  of  contributory  negligence  is  not  there- 
by excluded.— Schutt  y.  Adair  (Minn.)  811. 

•Where  plaintiff  was  injured,  while  right- 
fully on  premises  occupied  by  defendants  for 
the  purpose  of  transacting  business,  by  falling 
into  an  elevator  shaft,  he  cannot  recover  if  he 
was  guilty  of  contributory  negligence. — Schutt 
v.  Adair  (Minn.)  811. 

•Statutes  imposing  duties  are  not  so  constru- 
ed as  to  abrogate  the  rules  of  contributory 
negligence  nnless  so  worded  as  to  leave  no 
doubt  that  the  legislature  intended  to  exclude 
the  defense. — Schutt  y.  Adair  (Minn.)  811. 

That  before  suit  brought  for  injuries  caused 
by  negligence  plaintiff  has  settled  a  claim 
against  his  attending  physician  for  malprac- 
tice does  not  relieve  defendant  of  liability  for 
its  original  negligence. — Viou  y.  Brooks-Scan- 
lon  Lumber  Co.  (Minn.)  891. 

•That  injuries  caused  by  the  negligence  of 
defendant  have  been  increased  by  the  negligence 
of  an  attending  physician  do?fl  not  relieve 
defendant  from  consequent  liability. — Viou  v. 
Brooks-Scanlon  Lumber  CJo.  (Minn.)  891. 

g   3.    Aetions. 

In  an  action  for  personal  injuries,  an  instruc- 
tion that  defendant  had  a  right  to  occupy  the 
premises  and  to  drive  trespassers  therefrom  held 
not  an  announcement  of  the  conclusion,  as  the 
law  of  the  case,  that  plaintiff  was  a  trespasser. 
— ^Ambroz  y.  Cedar  Rapids  Electric  Light  & 
Power  Co.  (Iowa)  540. 

•The  mere  fact  of  an  accident  is  insufficient  to 
impose  a  liability  for  negligence.— Renders  y. 
Grand  Trunk  R.  Co.   (Mich.)  368. 

•Negligence  cannot  be  presumed.— Renders  y. 
Grand  Trunk  R.  Co.  (Mich.)  36& 

In  an  action  for  injuries  by  being  struck  by 
a  runaway  team  driven  by  defendants'  employf, 
the  negligent  acts  alleged  held  to  be  concur- 
rent only  in  certain  particulars. — Warren  v. 
Porter  (Mich.)  435. 

In  an  action  for  being  struck  by  a  runaway 
team  owing  to  the  negligence  of  defendants  and 
their  driver,  an  exclusion  of  defendant's  al- 
leged negligence  held  to  preclude  complaint  that 
the  negligent  acts  were  concurrent  and  that 
only  one  was  proved. — Warren  y.  Porter 
(Mich.)  435. 

In  an  action  for  being  struck  by  a  runaway 
team  driven  by  defendants'  servant,  proof  of 
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all  the  acta  of  negligence  alleged  held  unnecea- 
aary.— Warren  v.  Porter  (Mich.)  435. 

In  an  action  for  injariea  received  by  being 
■truck  by  a  mnaway  team  driven  by  defend- 
ants' servant,  evidence  as  to  the  team  having 
once  before  run  aw^  held  admissible. — Warren 
V.  Porter  (Mich.)  43S. 

*One  suing  for  damages  from  fire  set  by  an- 
other must  prove  by  a  preponderance  of  the 
evidence  that  the  fire  was  negligently  allowed  to 
escape  to  the  premises  of  plaintiff. — Allen  v. 
Bainbridge  (Mich.)  732. 

In  an  action  for  injuries  received  by  a  cus- 
tomer while  attempting  to  alight  from  an  ele- 
vator in  a  store,  evidence  held  to  justify  a  find- 


ing  of  negligence. — Moerman   v.    Clark-Butka- 
maver  Co.  (Mich.)  988. 

'Evidence,  in  an  action  against  the  manu- 
facturer of  certain  machinery  for  injuries  re- 
ceived by  its  negligent  construction,  heU  to 
sustain  verdict  for  plaintiff. — Holmvick  v.  Par- 
sons Band  Cutter  &  Self-Feeder  Co.  (Minn.) 
810. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 

NEWLY  DISCOVERED  EVIDENCE 

Ground  for  new  trial,  see  "New  Trial,"  i  1. 
Ground  for  new  trial  in  civil  actions,  aea  "New 
Trial,"  t  2. 

NEW  PROMISE. 

To   pay    debt   discharged   in    bankruptcy,    see 

"Bankruptcy,"   {  1. 
Within  statute  of  limitations,  see  "Limitation 

of  Actions,"  i  3. 

NEWSPAPERS. 

Market  quotations  aa  evidence,  see  "Evidence," 

NEW  TRIAL. 

Necessity  of  motion  for  purpose  of  review, 
see  "Appeal  and  Error,"  f  4. 

Opening  or  vacating  judgment,  see  "Judg- 
ment," §  7. 

Presentation  of  questions  relating  to,  in  rec- 
ord on  appeal,  see  "Appeal  and  Error,"  (  7. 

Review  of  discretion  of  lower  court  in  rul- 
ings on  motion  for,  see  "Appeal  and  Error," 

Review  of  discretion  of  trial  court  In  rulings 
relating  to,  see  "Criminal  Law,"  §  7. 

Review  of  questions  of  fact  on  decision  on 
motion  for,  see  "Appeal  and  Error,"  §  14. 

t    1.    Nature  and  soope  of  remedy. 

*A  large  discretion  is  vested  in  the  trial  court 
in  setting  aside  a  verdict  on  the  ground  of  in- 
adequacy.—Ward  V.  Marshalltown  Light,  Power 
&  Ry.  C!o.  (Iowa)  323. 

•The  granting  of  a  new  trial  for  newly  dis- 
covered evidence  held  not  an  abuse  of  the  trial 
court's  discretion. — Woerdehofl  v.  Muekel  (Iowa) 
533.  • 

*The  ruling  of  the  trial  court  on  an  applica- 
tion for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  will  not  be  disturbed  in  the 
absence  of  an  abuse  of  discretion.— Origsby  v. 
Wolven  (S.  D.)  250. 

{   2.   Oronada. 

*The  rule  that  the  admission  of  Incompetent 
evidence  is  not  ground  for  a  new  trial,  where 
the  fact  to  be  proven  is  shown  by  other  compe- 


tent evidence,  applies  only  where  the  oflw  rj.^ 
denoe  conclusively  establishes  the  fact— TfC  a 
Bergenthal  Co.  v.  Security  State  Bank  of  ii'.--. 
cello  (Minn.)  SOL 

*The  court  having  sustained  an  objectioa  : 
certain  evidence  on  the  ground  that  no  fo^iaa 
tion  had  been  laid  for  impeachment,  the  jar; 
offering  it  cannot  on  an  application  for  a  lyr 
trial  urge  that  the  evidence  was  admi8nU>  a 
res  gestie. — Korby  v.  Cbesser   (Minn.)  53u. 

*  An  application  for  new  trial  on  the  rroosl  k' 
newly  discovered  evidence  held  properly  decr. 
for  failing  to  show  diligence. — Grissbr  ».  Wc- 
ven  (8.  D.)  250. 

*An  application  for  a  new  trial  on  the  gnz^i 
of  newly  discovered  evidence  held  pequirai  c 
show  vigilance  in  the  preparation  for  trisl- 
Grigsby  v.  Wolven  (S.  D.)  250. 

f  8.  Proeeedincs  to  vri>eiure  meir  trial. 
Under  Comp.  Laws  1807,  {  10,604.  the  gns: 
ing  of  a  new  trial  in  an  action  in  which  a  de- 
fault judgment  was  taken  against  the  pricnpa 
defendant  and  against  the  garnishee  held  isf- 
fective  unless  the  default  was  set  aside.— TtiT- 
elers'  Ins.  Co.  v.  Wolcott  (Midi.)  363. 

The  trial  court  held  to  have  bad  no  u- 
tbority  to  grant  a  new  trial  for  inadequate  disi- 
ages  unless  defendant  should  elect  to  pay  plx-i- 
tiff  a  sum  fixed  by  the  court. — Lorf  ▼.  Cit.T  c: 
Detroit  (Mich.)  66L 

•Court  held  to  have  properly  reduced  amoss 
of  judgment  instead  of  granting  new  thai.— 
Mosstdler  v.  Holbom  (S.  D.)  13. 

•The  setting  aside  of  a  verdict  and  Jodgc^ 
without  the  imposition  of  costs  held  not  error.— 
Cooper  V.  Granger  (Wis.)  193. 

NEXT  OF  KIN. 

See  "Descent  and  Distribution.** 

NOMINATION. 

For  office,  see  "Elections,"  g  1. 

NONSUIT. 

Before  trial,  see  "Dlsmisaal  and  Nonsuit" 
On  tirial,  see  "Trial."  |  8. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

At  alfeeting  particular  datee*  of  per«0M. 
See   "Municipal  Corporations,"   f   8. 
Purchaser  at  foreclosure  sale,  see  "Mortgas^' 

I  5. 
Purchaser  of  land,  see  "Vendor  and  PntchaMr, 

J  5. 

Of  particular  fact;  act*,  or  proceedinfft  not 
fwdtctol. 
Breach  of  warranty,  see  "Sales,"  {  6. 
Claim    for   injury   from   defect   in   street,  m 

"Municipal  Corporations,"  §  8. 
Equalization  of  assessment,  see  "Taxation,"  { 9. 
Obstruction  of  street,  see  "Municipal  Corpon- 

tions,"  S  & 
Purchase   at   tax  sale,   see  "Taxation,"   |  !•> 
To  redeem  from  taxes,  see  "Taxation,"  {  la. 

Of  particular  judicial  proceeding*. 
See  "Lis  Pendens." 
Action  or  process,  see  "Process,"  |  1. 
Application  for  change  of  venue,  see  "Venae,* 
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Fault  decree  In  equity,  see  "Equity,"  {  6. 
aminatioD  of  witnesaes  in  chancery,  see 
BQulty,"  I  6. 

NUISANCE. 

thority  of  Judge  in  Tacation  to  issue  injunc- 

ion   against,  see  "Judges,"  §  2. 

rtiorarl  to  review  injunction  of  liquor  nui- 

ance,  see  "Certiorari,"  i  1. 

structlon  of  highways,  see  "Municipal  Oor- 

lorations,"  $|  7,  8. 

OATH. 

oof  of  administration  of  oath  in  prosecu- 
;ion  for  perjury,  see  "Perjury,"  i  1. 

OBJECTIONS. 

>r  purpose  of  review,  see  "Appeal  and  Error," 
I  4. 

>  competency  of  witnesses,  see  "Witnesaes," 
i  !■ 

>  evidence,  see  "Trial,"  {  1* 

OBLIGATION  OF  CONTRACT. 

aws  impairing,  see  "Constitutional  Law,"  S  5. 

OFFER. 

o  buy  or  sell  goods,  see  "Sales,"  t  1. 

OFFICERS. 

uthority  of  de  facto  officer  to  receive  and  care 
for  returns  of  election,  see  "Elections,"  I  2. 
[andamus,  see  "Mandamus,"  §  2. 
'resumption  of  duty,  see  "Evidence,"  §  2. 
(uo  warranto,  see  "Quo  Warranto." 
'erm  of  office  of  judge,  see  "Judges,"  §  1. 

Particular  olasaes  of  offlcert. 

See  "Judges":  "Justices  of  the  Peace";  "Re- 
ceivers. 

beneficial  association  officers,  8.ee  "Beneficial 
Associations." 

building  and  loan  association  officers,  see 
"Building   and   Loan   Associations." 

3orporate  officers,  see  "Corporations,"  {S  5,  6. 

bounty  officers,  se«  "Counties,"  §§  2,  6. 

3ealth  officers,  see  "Health,"  |  1. 

Ifunidpal  officers,  see  "Municipal  Corpora- 
tions,^' gg  3,  8. 

State  officers,  see  "States."  §  1. 

Tax  assessors,  see  "Taxation,"  S  10. 

i   1.    Appolntmeat,     anallfleatloa,     and 
tennre. 

'Contestant  having  performed  the  duties  of  a 
kputy  auditor  after  having  been  orally  ap- 
pointed and  taken  the  oath,  he  was  an  officer  de 
tacto,  though  he  was  not  appointed  in  writing 
und  did  not  file  a  bond  as  required  by  Code,  { 
481.— Murphy  v.  Lenta  (Iowa)  530. 

*An  officer,  though  elected  under  an  uncon- 
Btitutional  statute,  held  a  de  facto  officer,  whose 
right  to  the  office  could  not  be  collaterally  at- 
taclced.— Thompson  v.  Couch  (Mich.)  363. 

Rev.  Laws  1905,  {  184,  requiring  payment 
of  fees  on  filing  for  nomination  at  the  pri- 
mary election,  is  not  a  violation  of  Const,  art. 
1,  i  17,  providing  that  no  amount  of  property 
shall  ever  be  required  as  a  qualification  for 
public  office.— State  v.  Scott  (Minn.)  82& 

i  2.    Title  to  and  possession  of  ofilce. 

A  person  in  possession  of  a  city  office  held  a 
de  facto  officer,  and  a  claimant  to  the  office  is 


not  justified  in  taUng  possession  l^  rlolence^- 
Blain  V.  Chippewa  Circuit  Judge  (Mich.)  440. 

Facts  held  to  show  that  a  person  was  a  de 
facto  officer  authorizing  the  court  in  its  discre- 
tion to  protect  him  in  the  custody  of  the  office 
from  injunction  proceedings  until  his  right  there- 
to was  tepted  in  a  proper  forum. — Blain  v.  Chip- 
pewa Circuit  Judge  (Mich.)  440. 

OPENING. 

Judgment,  see  "Judgment,"  {{  3,  7. 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  §  10. 

OPINIONS. 

Statement  of  matter  of  fact  or  opinion  as  ele- 
ment of  fraud,  see  "Fraud,"  {  L 

OPTIONS. 

For  sale  of  land,  see  "Vendor  and  Purchaser," 
«1. 

ORDER  OF  PROOF. 

In  criminal  prosecutions,  see  "Criminal  Law," 

ORDERS. 

Review  of  appealable  oraers,  see  "Apiwal  and 

Error." 
Vacating  default  jndgment,   see  "Judgment," 

S  8. 

ORDINANCES. 

Municipal  ordinances,  see  "Municipal  Corpora- 
tions,^' 88  2,  6. 

Regulation  of  liquor  traffic,  see  "Intoxicating 
Liquors,"  {|  1,  2. 

OVERCHARGL 

By  carrier,  see  "Carriers,"  {  L 

PARENT  AND  CHILD. 

See  "Bastards";  "Guardian  and  Ward";  "In- 
fanta." 

Frandulent  conveyances  between,  see  "Fraudu- 
lent Conveyances,"  g  2. 

Habeas  corpus  for  custody -of  child,  see  "Ha- 
beas Corpus,"  {  1. 

Liability  of  surgeon  to  parent  for  death  of 
child  during  operation  to  which  parent  did 
not  consent,  see  "Physicians  and  Surgeons." 

Presumptions  on  appeal  in  habeas  corpus  pro- 
ceedings for  custody  of  child,  see  "Appeal 
and  Error,"  8  12. 

•In  an  action  by  a  parent  to  recover  for  the 
loss  of  the  services  of  a  minor  child,  contribu- 
tory negligence  of  the  parent  would  bar  a 
recovery. — ^Alattson  v.  Minnesota  &  N.  W.  R. 
Co.  (Minn:)  517. 

A  parent  is  required  to  exercise  that  degree  of 
care  for  the  safety  of  the  child  which  a  reason- 
ably prudent  person  ordinarily  exercises  under 
the  same  or  similar  circumstances. — Mattson  v. 
Minnesota  &  N.  W.  R.  Co.  (Minn.)  617. 

PARKS. 

Estoppel  of  park  commissioners  by  acts  of 
city  officers,  see  "Estoppel,"   §  2. 
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PAROL  EVIDENCL 


In  drll  actions,  see  "Evidence,"  S  9- 
Of    mortgage    character    of    deed    absolute    in 
form,  see  "Mortgages,"  i  1. 

PARTICULARS. 

BiU  of,  see  "Pleading,"  t  4. 

PARTIES. 

Death  gronnd  for  abatement,  see  "Abatement 

and  Uevival,"  {  1. 
Rights  and  liabilities  as  to  costs,  see  "Costs," 

J  2. 

In  action$  by  or  againtt  particular  olattet  of 
pertont. 
See  "Executors  and  Administrators,"  i  4. 
Assignee  for  creditors,   see  "Assignments  for 

Benefit  of  Creditors,''  {  3. 

In  particular  action*  or  proceeding*. 
See  "Quieting  Title,"  {  2. 
To    enforce   mechanic's   lien,   see    "Mechanics' 

Liens,"  {  3. 
To  foreclose  mortgages,  see  "Mortgages,"  {  6. 

Judgment  and  relief  a*  to  partie*,  and  partie* 
affected  by  judgment*  or  proceeding*  thereon. 

See  "Judgment,"  f  7. 

Persons  concluded  by  Judgment,  see  "Judg- 
menV  «  9. 

Review  a*  to  partie*,  and  partie*  to  proceeding* 

in  appelate  court*. 
Discretion  of  lower  court  in   rulings  relating 

to,  see  "Appeal  and  Error,"  g  13. 
On  appeal  or  writ  of  error,  see  "Appeal  and 

Error,"   {  3. 
Persons  entitled  to  allege  error,  see  "Appeal 

and  Error,"  i  11;    "Criminal  Law,"  g  7. 
Presentation  in  record  on  appeal  of  questions 

relating  to,  see  "Appeal  and  Error,"  §  7. 

To  convevancea,  contracts,  or  other  transaction*. 
See    "Assignments,"    t   :«;     "Contracts,"    i    2; 

"Fraudulent    Conveyances,"    {    1. 
Persons  affected  by  estoppel,  see  "Estoppel," 

i  2. 

i    1.    New  parties  and  ohance  of  parties. 

*In  an  action  by  a  husband  for  damages  by 
the  death  of  bis  wife,  it  is  not  permissible  to 
amend  the  complaint  so  as  to  allow  plaintiff 
to  sue  as  administrator  of  his  deceased  wife's 
estate. — Walker  v.  Lansing  &  S.  Traction  Co. 
(Mich.)  00. 

♦The  right  to  bring  in  proper  parties  even 
after  judgment  exists  under  Rev.  Codes  1889, 
i  5207.— Dedrick   v.  Charrier    (N.  D.)  3& 

PARTITION. 

Commissioners'  deeds  in  partition  as  color  of 
title,  see  "Adverse  Possession,"  §  1. 

Limitation  of  action  for,  see  "Limitation  of 
Actions,"  i  1. 

Notice  or  pendency  of  action,  see  "Lis  Pen- 
dens." 

Of  paitnership  property,  see  "Partnership,"  {  4. 

PARTNERSHIP. 

Between  attorneys,  see  "Attorney  and  Client," 
S  1. 

Right  of  dower  in  partnership  land,  see  "Dow- 
er." S  1. 

(   1.    Tho  relatioa. 

*A  carrier,  not  having  known  that  the  person 
to  whom  it  delivered  goods  had  been  a  partner 
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of  the  shipper,  held  not  able  to  defend  its  -.:. 
aathorized  delivery  on  the  sround  of  appL>:' 
authority. — Adrian  Knitting  Co.  y.  Wabs^h  I- 
Co.   (Mich.)  70G. 

A  partnership  held  established.— Chase  i 
Angell  (Mich.)  1105. 

{   2.    Mutual  rigltti,  dvties,  and  UaUS. 
ties  of  partner*. 

Partners  are  required  to  nae  the  ntraoat  r.': 
faith  towards  each  other. — Wiggins  t.  Murtfe 
(Iowa)  113. 

A  partner  on  an  accounting  held  tiaip^ 
with  the  amount  which  his  partner  would  brt 
profited  by  a  sale  of  land  sabaequently  abtolfr 
ed. — Wiggins  v.  Markham  (Iowa)  113. 

A  partner  holding  the  legal  title  to  laiui  fosi- 
ing  firm  assets  holds  it  in  trust  for  the  fins,  ni 
creditors,  and  his  copartner,  and  eqnitj  wl 
compel  such  conveyance  as  the  necessities  cl  i> 
business  and  the  rights  of  the  copartner  requn 
—Chase  v.  Angell  (Mich.)  1105. 

{   3.    Rights  and  Uabilitiea  as  to  OM 
persona. 

*  Where  one  member  of  a  firm  frsiidii](SL; 
abstracts  some  of  its  assets,  a  represeDtacT; 
of  the  firm  may  share  ratably  with  the  ■> 
dividual  creditors  of  the  delinquent. — ^McEfc; 
V.  AUfree   (Iowa)  119. 

Members  of  partnership  hdd  to  hatt  tic 
right  to  dispose  of  property  of  the  pnVBn:- 
ship  and  thus  destroy  the  right  of  cr«ii*'.-> 
to  have  partnership  property  applied  first  -j 
partnership  debts;  bnt  the  rights  of  creditn 
cannot  be  defeated  by  the  sale  of  pin:!?' 
ship  property  which  is  made  for  the  piir?>» 
of  defrauding  the  creditors. — Thorpe  v.  !'«• 
nock  Mercantile  Co.  (Minn.)  940. 

Partnership  creditors  held  to  be  substitiitv 
to  the  rights  of  the  partners  to  have  pvtse- 
ship  property  applied  to  the  payment  of  put- 
nership  debts  before  it  is  used  to  pay  indiriia' 
debts;  this  right  ceasing  when  the  rizbt-  ''. 
the  partners  against  each  other  are  lost  bj  t>. 
disposition  of  the  property. — Thorpe  v.  P<*- 
nock  Mercantile  Co.  (llinn.)  &10. 

'Partnership  creditors  have  no  lien  Jtpaa  tb» 
partnership  property. — Thorpe  ▼.  Pennock  Mt> 
cantile   Co.    (Minn.)   940. 

•The  right  to  have  partnership  property  »^ 
plied  to  the  payment  of  partnership  debts  :< 
a  right  which  each  partner  has  afrain°t  ti> 
other  partners,  but  may  be  terminatni  b; 
agreement  or  by  a  good  faith  sale  and  tran'-fs 
of  the  partnership  property. — lliorpe  T.  P»- 
nock  Mercantile  (3o.  (Minn.)  940. 

f  4.     Dissolntien,    settlentent.    and    tf 
counting. 

On  an  accounting  by  partners,  held,  that  oo* 
of  them  had  the  burden  of  sho'wing  that  ib> 
other  had  authorized  a  certain  transactioa  i' 
hold  him  liable  for  the  loss  arising  thercfrcr. 
— ^Wiggins  V.  Markham  (Iowa)   113. 

The  disposition  of  the  proceeds  of  firm  laiA 
sold  on  a  dissolution  of  the  firm  deteimined.- 
Chase  t.  AngeU  (Mich.)  1105. 

A  court,  in  directing  a  sale  of  la.  J  held  I? 
a  partner  for  a  firm,  on  the  dissolution  of  tie 
firm,  held  required  to  protect  the  right  of  tbt 
wife  to  dower  in  the  partner's  land  in  the  mi> 
ner  prescribed  by  Comp.  Laws,  (  11,100.— Cbise 
V.  Angell  (Mich.)  1106. 

Real  estate  of  a  firm  held,  on  itq  dissolotiox 
subject  to  compulsory  partition  on  it  belns 
shown  that  it  will  not  be  required  to  Eiti<t^ 
firm  debts. — Chase  v.  Angell  (Mich.)  11(^ 

*An  agreement  on  the  dissolntioa  of  a  parton- 
ship    that    the   remaining   partner    should  ftj 
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'  partnership  debts  does  not  affect  ricbts  of 
creditor  who  had  not  assented  to  it,  but 
to  him  their  obligation  as  joint  debtora  con- 
uea, — Dean  &  Co.  v.  Collins  (N.  D.)  242. 

PASSENGERS. 

e   "Carriers,"  |  3. 

PAYMENT. 

:e    "Accord  and   Satisfaction";    "Compromise 

and  Settlement." 

?covery   by   county   of  money  paid  on   illegal 

demand,  see  "Counties,"   8   5.  ' 

ecovery  for  money  paid,  see  "Money  Paid." 

ecovery  of  tax  paid  to  county,  see  "Counties," 

8    4. 

abrogation  on  payment,  see  "Subrogation." 

/  particular  clatae*  of  oiligationi  or  UaKlitie*. 
ee  "Chattel  Mortgages,"  S  6. 
>ill  of  exchange  or  promissory  note,  see  "Bills 
and    Notes,"    i   3. 

□surance   premium,   see   "Insurance,"  {  4. 
'rice  of  goods,  see  "Sales,"  g  5. 
^xes,  see  "Taxation,"  {  12. 

1 .     Applioation. 

•A  creditor  which  had  elected  to  apply  a  credit 
n  one  of  the  debtor's  notes  on  which  there 
^as  a  surety,  held  not  entitled  to  withdraw  Ihe 
ame  without  authority  from  the  surety. — Minih- 
11   V.  Wheeler  (Iowa)   1030. 

PENALTIES. 

>>nt<truction  of  penal  statute,  see  "Statutes," 

5  4. 
KoD  payment  of  tax,  see  "Taxation,"  (  17. 
Under  contracts,  see  "Damages,"  |  2. 


PENDENCY  OF  ACTION. 

operty  involred, 

PENSIONS. 


EfiFect  as  to  property  involred,  see  "Lis  Pen- 
dens." 


Exemplified  copies  of  pension  vouchers,  as  evi- 
dence, see  "Eividence,"  S  8. 

PERJURY. 

Harmless  error,  see  "Criminal  Law,"  g  7. 

S    1.    Proseovtlon  mnA  pnnlalunent. 

*Under  Code,  {  5296,  an  indictment  for  per- 
jury, alleging  that  defendant  was  duly  sworn  be- 
fore a  duly  authorized  clerk  of  said  court,  etc., 
held  not  fatally  defective  for  failure  to  charge 
the  name  or  authority  of  the  person  by  whom 
the  oath  was  administered. — State  v.  Harter 
(Iowa)  232. 

*Clerk  of  the  district  court  being  authorized 
by  Code,  {  393,  to  administer  oaths  in  proceed- 
ings before  the  court,  such  fact  need  not  be 
alleged  in  an  indictment  for  perjury. — State  v. 
Harter  (Iowa)  232. 

In  a  prosecution  for  making  a  false  affidavit, 
certain  evidence  held  admissible  to  show  the 
falsity  of  the  affidavit — Komp  v.  State  (Wis.) 
46. 

In  a  prosecution  for  perjury  based  on  the 
making  of  a  false  affidavit,  evidence  held  suffi- 
cient to  show  that  the  notary  actually  adminis- 
tered the  oath  to  defendant. — Komp  v.  State 
(Wis.)   46. 

*In  a  prosecution  for  perjury,  in  making  a 
false  affidavit,  strong  and  convincing  evidence 


that  no  oath  was  administered  to  the  affiant 
held  required  to  overcome  the  prima  facie  case 
arising  from  the  official  certificate  and  signa- 
tures.—Komp  V.  State  (Wis.)  46. 

PERSONAL  INJURIES. 

Right  of  action  by  husband  or  wife  for  injuries 
to  wife,  see  "Husband  and  Wife,"  i  2. 

Particular  cauneg  or  meant  of  injurv- 
See  "Assault  and  Battery,"  {  1;   "Negligence." 
Construction  and  maintenance  of  railroad,  see 

"Railroads,"  $  2. 
Defects   in    demised    premises,    see    "Landlord 

and  Tenant,"  g  2. 
Negligence    of    municipal    officer    or    employ^, 

see  "Municipal  Corporations,"  §  8. 
Operation  of  railroads,  see  "Railroads,"  g  4. 
Operation  of  street  railroad,  see  "Street  Bail- 
roads,"  g  1. 

Particular  olattet  of  personi  injured. 
Children,  see  "Parent  and  Child." 
Employe,  see  "Master  and  Servant,"  gg  1-6. 
Guest,  see  "Innkeepers." 
Passenger,  see  "Carriers,"  g  3. 
Traveler   on   highway,   see   "Highways,"   g   3; 

"Municipal  Corporations,"  gg  7,  8. 
Traveler    on    highway    crossing    railroad,    see 

"Railroads,"   g  4. 

Remediet. 

See  "Limitation  of  Actions,"  g  2. 

Argument  and  conduct  of  counsel,  see  "Trial," 
§  2. 

Assessment  of  damages,  see  "Damages,"  g  4. 

C!hallenges  to  jurors,  see  "Jury,"  g  2. 

Excessive  damages,  see  "Damages."  g  3. 

Harmless  error,  see  "Appeal  and  Error,"  g  15. 

Opinion  evidence,  see  "Jilvidence,"  g  10. 

Requests  for  instructions,  see  "Trial,"  g  4. 

Review  of  questions  of  fact,  see  "Appeal  and 
Error,"  g  14. 

Special  interrogatories  and  findings,  see  "Tri- 
al," g  6. 

PETITION. 

For  establishment  of  highways,  see  "High- 
ways,"  g   1. 

For  removal  of  county  seat,  see  "Counties," 
g2. 

PHYSICIANS  AND  SURGEONS. 

As  experts,  see  "Evidence,"  g  10. 

Assessment  of  damages  for  malpractice,  see 
"Damages,"  g  4. 

Effect  of  partial  invalidity  of  statute  relating 
to  board  of  registration  in  medicine,  see 
"Statutes." 

Judgment  notwithstanding  verdict  in  action  for 
malpractice,  see  "Judgment,"  g  4. 

Law  authorizing  board  of  registration  in  med- 
icine to  revoke  certificate  of  registered  prac- 
titioner as  encroachment  on  judiciary,  sec 
"O)nstitutional  Law,"  g  2. 

Surgeon  held  not  liable  to  a  father  for  the 
death  of  his  infant  son  during  an  operation 
to  which  the  father  did  not  consenL — Bakker 
V.    Welch   (Mich.)    94. 

PLATS. 

Reference  to,  in   deeds,   see  "Deeds,"  g  2. 

PLEADING. 

Amendment  as  to  parties,  see  "Parties,"  g  1. 
As  appearance,  see  "Appearance." 
Judicial  notice  of  ofBcial  records  in  considering 
demurrer  to  pleading,  sea  "Jilvidence,"   g   1. 


*  Point  anmotsted.    See  STllabna. 
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Penaitdng  Joiy  to  take  pleading  to  jnry  room, 
we  "Trial,"  i  S. 

Attegation*  at  to  particular  foot*,  aett,  or  trant- 

actioni. 
See  "Damages,"  |  4;   "Frauds,  Statute  of,"  1 1- 
Statote  of  limitations,  see  "Limitation  ot  Ac- 
tions," I  5. 

In  action*  by  or  affaintt  porttcular  doMM  of 
pertons. 
See  "Carriers,"  H  1,  3;    "Corporations,"  |  8; 
"Executors  and  Administrators,"  |  S;    "Mu- 
nicipal Corimrations,"  {  & 

Jn  particular  action*  or  proceeding*. 

See  "Account,"  I  1:  "Equity,"  |  3;  "Money 
Received";  "Negligwice,"  J  3;  "Seduction,^' 
{  !• 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  |  6. 

For  breach  of  contract,  see  "Contracts,"  |  6. 

For  breach  of  warranty,  see  "Sales,"  |  8. 

For  judgment  against  real  property  for  non- 
payment of  tax.  see  "Taxation,"  f  14. 

For  personal  injuries,  see  "Carriers,"  f  3: 
"Highways,"  {  3;  "Municipal  Corporations," 
i  8. 

For  refusal  to  receive  or  transport  goods,  see 
"Carriers."  {  1. 

For  taking  property  for  public  nse,  see  "Em- 
inent Domain, '  i  3. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

In  justice's  court,  see  "Justices  of  the  Peace," 
S  2. 

To  enforce  mechanic's  lien,  see  "Mechanics' 
Liens,"  {  3. 

To  enforce  thresher's  lien,  see  "Agriculture." 

To  recover  price  paid  for  land,  see  "Vendor 
and  Purchaser,"  f  7. 

REVTEW  OF  DE0ISIO1T8,  AKS  PLEAD. 

nro  nr  appeixate  coitrts. 

Presentation  in  lower  court  for  questions  re- 
lating to  for  purpose  of  review,  see  "Appeal 
and  Error,"  f  4. 

I    1.    Pom  and  sll«K*tloBS  la  grnm^rmL 

*A  pleading  should  not  be  condemned  if  the 
allegations  of  fact  claimed  to  have  been  stated 
can  be  read  therefrom  with  reasonable  certainty. 
— Modern  Steel  Structural  Co.  v.  English  Const. 
Co.  (Wis.)  70. 

{   2.    Beplieatlon    or   reply    and    swltse- 
qneai  i^Ieadlnea. 

Denial  of  liability  as  claimed  in  a  counter- 
claim held  a  sufficient  reply  thereto. — Modem 
Steel  Structural  Co.  v.  English  Const.  Co.  (Wis.) 

{  3.    Deaiwrrer  or  oxeeptfoa. 

'Demurrer  held  properly  overruled  to  a  plead- 
ing in  two  counts,  one  of  which  was  good. — 
Burgi  V.   Rndgers    (S.  D.)  253. 

I  4.  Bill  of  partlenlam  and  oop7  of  ae« 
oonnt. 
Dnder  Rev.  Codes  1899.  |  5282,  party  held 
not  iMund  to  furnish  bill  of  particulars  on 
mere  demand  without  order  of  court. — Hanson 
V.  Lindstrom  (N.  D.)  79& 

Copy  of  an  order  for  the  delivery  of  a 
threshing-machine  outfit  accepted  by  the  seller 
for  a  fixed  price  on  which  certain  payments 
have  been  made  is  not  a  copy  of  an  account 
within  Rev.  Codes  1899,  |  5282.— Hanson  v. 
Lindstrom  (N.  D.)  798. 

I  S.     Motions. 

*A  complaint  in  claim  and  delivery  held  not 
to  set  up  inconsistent  causes  of  action  so  as 
to  require  plaintiff  to  elect— Lyon  v.  Phillips 
(S.  DO  554. 


I   6.    lasnes,  proof,  aad  warlasirji 

Under  Code,  |  3615,  held,  in  an   aetjo:  r.  i 
fire  policy,  that  evidence  as  to  cnstnaa  as  ec? 
among  nnderwriters  as  to  the  meaning  of  een^ 
words  was  not  admissible. — Tiibfaa  ▼.  M<-r>f' 
Ins.  Co.  (Iowa)  324. 

Dnder  Rev.  Ctodes  1899,  |  5298.  a  variaaw  . 
a  civil  action  is  not  materia.!  nnleas  it  t. 
actually  misled  the  adverse  party  to  L 
prejudice  in  maintaining  bis  action  or  ir 
f  ense. — ^Robertson  v.  Moses  (X.  D.)  78S. 

PLEDGES. 

Whether  certain  stock  deposited  by  a  dpf-r ! 
ant  with  plaintiff  was  deposited  nnder  a  i..-- 
tract  of  pledge  or  a  conditional  sale  heU  for  l. 
jury. — Smith  v.  Nixon  (Mich.)  971. 

POISONS. 

Homicide  by  poisoning,  see  "Homidds,"  f  < 

POLICE  POWER- 

See  "Constitutional  Law,"  {{  3.  4. 

Of  municipality,  see  "Municipal  Corpontio:^.' 

i  6. 
Regulation  as  *'o  maintenance  and  eqoipmes:  of 

railroads,  see  "Railroads,"  1 2. 

*  POLICY. 

Of  insurance,  see  "Insnraooe." 

POLITICAL  RIGHTS. 

Suffrage,  see  "Elections." 

POSSESSION. 

See  "Adverse  Possession." 

Of  demised  premises,  see  "Landlord  and  Ttz- 

ant/'  i  2. 
Of  office,  see  "OfBcers,"  |  2. 

POST  OFFICE. 

Presumption  of  receipt  ot  letters  mailed,  k» 
"Evidence,"  |  2. 

POWERS. 

Of  attorney,  see  "Principal  and  Agent." 
Of  attorney,  effect  of  exercise  of  rights  in  or 
widow's   right   to   dower,   see   "Dower."   }  1. 
Of  sale  in  mortgage,   see   "Mortgages,"  {  S. 

PRACTICE. 

Procedure  of  particular  courts,  see  "Courts." 

In  particular  eivU  action*  or  proceedinffi. 
See  "Account,"  {  1 :   "Divorce."  S  3 :   "Ej-^- 
ment";    "Habeas  Corpus,"  |  1;    "Quo  War- 
ranto," I  1;    "Replevin." 

Particular  proceeding*  in  action*. 

See  "Abatement  and  Revival";  "Appearancf"; 
"Costs";  "Damages,"  |  4;  "Depositions": 
"Dismissal  and  Nonsuit";  "Evidence";  "Eif- 
cntion";  "Judgment";  "Judicial  Sal«"; 
"Jury";  "UmiUtion  of  Actions":  "Farti«s": 
"Pleading";   "Process";   "Trial"  ;  "Venae." 

Nonsuit,  see  "Trial,"  i  3. 

Revival  of  judgment,  see  "Judgment,"  |  10. 

Verdict,  see  "Trial,"  i  6. 

Partioviar  remediea  in  or  incident  to  actiom. 
See  "Arrest,"   <  1;    "Attachment";    "Garnidi- 
ment";  "Injunction";  "Receivers." 


*Polat  aaaotated.    See  syllabva. 
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Procedure  kt  eriminat  proteattioni. 
Be  "Bail,"  f  1;    "Criminal  t*w." 
•astardy  proceedings,  see  "BagtartU,"  i  2. 
'or  offenses  against  liquor  laws,  see  "Intoxicat- 
ing   Ltiquors,     {  4. 

'rocedure  »n  everoite  of  tpeoial  or  limited  jurii- 

diotion. 
n    equity,   see  "Equity." 
zx  justices'  courts,  sea  "Justices  of  the  Peace,' 
§  2. 

Procedure  on  review. 
See    "Appeal  and  Error":    "Certiorari,"  |  2: 
"JusUces  of  the  Peace,*'  i  8;    "New  Trial.'* 

PRECATORY  TRUSTS. 

Creation  by  will,  see  "Wills,"  |  4. 

PREFERENCES. 

In  fraudulent  conveyance,  see  "Fraudulent  Con- 
veyances." 

PREJUDICE. 

Ground  for  change  of  venue,  see  "Venue,"  {  1. 
Ground  for  reversal  in  civil  actions,  see  "Ap- 
peal and  Error,"  {  15. 

PRELIMINARY  INJUNCTION. 

See  "Injunction,"   |  8. 

PREMEDITATION. 

Element  of  homicide,  see  "Homicide,"  {  1. 

PREMIUMS. 

For  Insurance,  see  "Insurance,"  H  4,  6,  8. 

PRESCRIPTION. 

Acquisition  of  rights,  see  "Adverse  Possession," 
i  1;  "Waters  and  Water  Courses,"  |  2. 

PRESUMPTIONS. 

In  civil  actions,  see  "Evidence,"  {  2. 

In  criminal  prosecutions,  see  "Homicide,"  8  4. 

Of  constitutionality  of  enactment,  see  "Consti- 
tutional Law,"  §  1. 

On  appeal  or  error,  see  "Appeal  and  Error," 
I  12;  "Criminal  Law,"  S  7. 

Relating  to  death,  see  "Death,"  |  1. 

PRIMARY  ELECTIONS. 

See  "Blectiona,"  |  1. 

PRINCIPAL  AND  AGENT. 

Embezzlement  by  agent,  see  "Embezzlement." 
Liability  of  agent  for  fraud,  see  "Fraud,"  $  1. 
Taxation  of  property   in   possession  of  agent, 
see  "Taxation,"^  {  3. 

A.feney  in  particular  relationa,  ofilcei,  or  oe- 

cupationt. 

See  "Attorney  and  Oient" ;  "Brokers" ;  "Part- 

newhip,"  5  1. 
Corporate  agents,  see  "Corporations."  S  6. 
Insurance  agents,  see  "Insurance,"  U  3,  4,  6. 

I  1.    The  ralatloa. 

*A  power  of  attorney  to  convrar  land  and  re- 
ceive and  distribute  the  proceeds  held  not  a  pow- 
er coupled  with  an  interest,  and  was  therefore 


revoked  by  the  death  of  certain  of  the  grantors 
prior  to  execution  of  a  conveyance  thereunder. 
—Weaver  v.  Richards  (Mich.)  382. 

A  contract  held  to  create  the  relation  of  prin- 
cipal and  agent  between  the  parties  thereto. — 
State  V.  Fellows  (Minn.)  825. 

In  an  action  to  recover  moneys  paid  to  an 
alleged  aeent  of  defendants  on  jpurchase  of  cer- 
tain goods,  evidence  held  sufficient  to  establish 
the  agency. — Howard  v.  Omaha  Wholesale  Gro- 
cery Co.  (Neb.)  158. 

I   S.    BlebtB  and  UablUtiea  as  to  third 
persoBS. 

•An  owner  by  executing  a  power  of  attorney 
held  not  to  have  ratified  an  unauthorized  act 
of  the  grantee  therein.— Britt  v.  Gordon  (Iowa) 
319. 

A  power  of  attorney  to  do  future  acts  does  not 
amount  to  a  ratification  of  the  acta  already  done 
by  the  grantee  therein. — Britt  v.  Gordon  (Iowa) 
319. 

*An  agent  has  no  power  to  ratify  his  own  un- 
authorized acts.— Britt  v.  Gordon  (Iowa)  319. 

*A  grantee  in  a  power  of  attorney  held  not 
authorized  to  ratify  an  unauthorized  act. — ^Britt 
V.  Gordon  (Iowa)  310. 

*In  order  to  show  a  ratification  of  a  term  of 
a  contract  made  by  an  agent,  it  must  be  shown 
that  the  principal  knew  that  the  agent  had 
agreed  to  such  term.— Pitteburg  &  Ohio  Min.  Co. 
V.   Scully  (Mich.)  503. 

•Evidence  held  insuificient  to  show  ratifica- 
tion by  defendant's  manager  of  contract  of  third 
person. — Thiel  Detective  Service  Co.  v.  Seavey 
(Mich.)  1080. 

♦An  agent  is  presumed  to  be  acting  within 
the  scope  of  his  authority. — Kilbom  v.  Pru- 
dential Ins.  C!o.  (Minn.)  861. 

PRINCIPAL  AND  SURETY. 

See  "Bail";  "Guaranty." 

Costa  on  appeal  in  action  on  bond,  see  "Costa," 

i  5. 
Bighta  of  surety  as  to  application  of  payment, 

see  "Payment,"  |  1. 
Subrogation   of   surety  to  righta  of  creditors, 

see  ''Subrogation." 
Sureties  on  bond   of  guardian,  see  "Guardian 

and  Ward."  §  2. 

f    1.    Creation  and  existence  of  relation. 

Where  a  bonding  company^  with  knowledge  of 
an  informality  in  the  execution  of  a  bond  by  ita 
agent  retains  the  premium,  it  is  estopped  in  an 
action  on  the  bond  from  urging  such  informal- 
ity.— Farmers'  &  Merchanta  Irr.  Co.  v.  United 
States  Fidelity  &  Guaranty  (3o.  of  Baltimore 
(Neb.)  156. 

t  X.    Rlchts  and  remedies  of  surety. 

In  an  action  by  a  surety  against  his  principal 
to  recover  the  amount  paid  on  a  debt,  an  in- 
struction as  to  the  surety's  duty  to  sell  certain 
stock  which  defendant  claimed  plaintiff  held  un- 
der a  conditional  sale  held  erroneous. — Smith  v. 
Nixon  (Mich.)  971. 

PRIORITIES. 

Between  Hen  of  execution  and  conveyance  by 

debtor,   see  "Execution,"  f  1. 
Of  mortgages,  see  "Chattel  Mortgages,"  |  2. 

PRIVILEGE. 

Of  witness  as  to  testimony,  see  "Witnesses," 

f  2. 
Tax,  see  "Licenses,"  (  2. 


•Point  annotated.    See  syllabas. 
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PRIVILEGED  COMMUNICATIONS.  PROXIMATE  CAUSE. 

Defamatorr    commanications,    see    "Libel    and 

Slander/  H  1,  2. 
Disclosure  by  witness,  see  "Witnesses,"  |  1. 


PROBATE. 

Conclnsiveness  of  adjudication  of  probate  pro- 
ceedings, see  "Judgment,"  S  9. 
Of  wiU,  see  "Wills,"  {  3. 

PROCESS. 

Appealability  relating  to  service  of,  see  "Ap- 
peal and  Error,"  {  1. 

Effect  of  appearance,  see  "Appearance." 

Impeachment  of  return  in  proceedings  to  re- 
vive judgment,  see  "Judgment,"  $  10. 

To  sustain  judgment,  see  "Judgment,"  |  1, 

In  particular  action»  or  proceeding*. 
On  insurance  policy,  see  "Insurance,"  |  12. 

Particular  form*  of  writ*  or  other  proce**. 
See    "Arrest":    "Execution":    "Garnishment"; 
"Injunction";   "Mandamus*':  "Quo  Warran- 
to"; "Replevin." 

I    1.     Serrloe. 

•Where  defendant  is  sought  to  be  brought  in- 
to court  by  some  statutory  method  other  than 
personal  service,  it  is  incumbent  that  all  steps 
in  the  process  required  to  l>e  taken  shall  be 
followed  with  substantial  accuracy. — Stull  v. 
Masilonlca  (Neb.)  1G6. 

PROMISE  OF  MARRIAGE. 

See  "Breach  of  Marriage  Promise." 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROOF. 

Of  death,  see  "Death,"  $  1. 

Taking  and  filing  proof  in  equity,  see  "Equity," 

PROPERTY. 

Constitutional  guaranties  of  rights  of  property, 
see  "Constitutional  Law,"  §  3. 

Licenses  in  respect  to  real  property,  see  "Li- 
censes," {  2. 

Of  particular  ctatte*  of  per*oni. 
See  "Municipal  Corporations,"  |  4. 

Particular  »pecie*  of  property. 
See  "Animals" ;  "Mines  and  Minerals" ;  "Trade- 
Marks  and  Trade-Names." 

Remedie*  involving  or  affecting  property. 
Protection  of  rights  of  property  by  injunction, 
see  "Injunction,"  %  2. 

Trnn*fer$  and  other  matter*  affecting  title. 
See  "Adverse  Possession." 
Taking  for  public  use,  see  "Eminent  Domain." 

Proof  of  ownership  of  property  subject  to 
taxation  as  of  a  date  named  is  not  proof  of 
ownership  as  of  dates  one  or  two  years  pre- 
vious.—Gibson  V.  Clark  (Iowa)  527. 

PROTEST. 

Of  bill  or  note,  see  "Bills  and  Notes,"  f  2. 


1 


injury,  »• 


Direct  or  remote  consequences  of 

"Damages,"  Sf  1,  3. 
Of  injury  caused  by  servant,  see  "Master  u: 

Servant,"  §  7. 
Of  Injury  from  construction  and    mainteoa:? 

of  railroad,  see  "Railroads,"   {  2. 
Of  injury  to  servant,  see  "Master  and  Serrsst' 

8  6. 
Of  injury  to  traveler  on  highway,  see  "Mnbu- 

pal  Corporations,"  |  8. 

PUBLIC  DEBT. 

See  "Counties,"  |  4 ;  "Municipal  Corporaticss.' 
*  "       ~ -*^  -  j  L 


See  "Counties  "  |  4 ;  "Municipal  Corp< 
{  9 ;  "Schools  and  School  Districts," 


PUBLIC  IMPROVEMENTS. 

By    municipalities,    see    "Municipal     Coipon- 
tions,"  16. 

PUBLIC  LANDS. 

Conclusiveness  of  action  of  land  department  !• 

to  navigable  character  of  stream,  see  "Nai- 

gable  Waters,"  f  1. 
Conclusiveness  of  adjudication  of  commi^csf^ 

of  general  land  office,  see  "Judgmeot,"  s  !• 
Law   imposing   penalty   for   trespass    on   puti 

lands  as  denial   of  due  process   of   law,  >-' 

"Constitutional  Law,"  f  &. 
Law   imposing  penalty   for  trespass    on   p  il'i 

lands    as    violation    of    personal    liberty,    -:• 

"Constitutional  Law,"  §  4. 
Mineral  lands,  see  "Mines  and  Minerals,"  {  L 
Titles  of  statutes,  see  "Statutes,"  5  2. 

I    1.    GoTenuaent  o-wnersUp. 

Gen.  Laws  1895,  p.  349,  c.  163,  dedam? 
certain  acts  of  trespass  on  state  lands  a  criE:«. 
and  fixing  the  measure  of  damages  in  a  dn: 
action,  imposes  on  a  casual  trespasser  cri:> 
inal  punishment  and  also  double  damages- 
State    V.    Shevlin-Oarpenter    Co.    (Minn.)    '.d 

I   S.    Surrey    and    disposal   of   Imids  af 
Valted  States. 

Bv  Laws  1875,  p.  123,  0>mp.  St  1SJ>7.  p. 
1029,  c.  80,  art.  4,  {  4,  persona  who  complied 
with  the  act  had  a  preference  right  of  purdiase 
or  lease  of  land  known  as  indemnity  scbooil 
land,  and  had  title  to  the  improvements  mait 
by  them  thereon. — State  v.  McCright  CNeh.' 
138  ;  Same  v.  Jansen,  Id, ;  Same  v.  AndersoB. 
Id.;  Same  v.  Sinclair,  Id.;  Same  v.  Nelson,  Id.; 
Same  v.  Hedlund,  Id.;  Same  r.  Blair,  Id; 
Same  v.  Laprath,  Id. 

Occupants  of  indemnity  school  land  who  hail 
complied  with  Laws  1875,  p.  123,  autboriziii; 
parties  living  on  school  lands  selected  in  lieu  ci 
sections  16,  36,  to  purchase  the  same  when  tbi 
state  acquired  title,  were  entitled  to  have  the 
land  appraised  separately  from  the  improve- 
ments and  to  be  given  an  opportunity  to  \nst 
the  land  upon  such  appraisement  before  b^uf 
ejected  therefrom. — State  v.  McCright  (Nt?b.) 
138 ;  Same  v.  Jansen,  Id. ;  Same  v.  .\nder^:>[i, 
Id.;  Same  v.  Sinclair,  Id.;  Same  v.  Nelson.  Id.: 
Same  v.  Hedlund,  Id. ;  Same  v.  Blair,  Id. ;  Sais« 
T.  Laprath,  Id. 

That  occupant  of  indemnity  school  land  hss 
attempted  to  make  entry  under  the  homestead 
laws  of  the  United  St.ites,  and  has,  in  good 
faith,  contested  the  right  of  the  state  to  Uk 
same  as  indemnity  school  lands,  will  net  estv; 
him  to  assert  bis  right  under  the  act  of  lS7r>. 
relating  to  the  improvements  of  actaal  settirrs 
upon  lands  so  obtained  by  the  state. — Stat« 
V.  McCright  (Neb.)  138;  Same  v.  Jansen,  Id.; 
Same  v.  Anderson,  Id.;  Same  r.  Sinclair,  Id.; 
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'^axne   v.    Nelaoo.  Id. :   Same  t.   Hedlund,   Id. ; 
Jame  ▼.  Blair,  Id. ;  Same  t.  Laprath,  Id. 

The  title  of  the  United  States  is  divested  by 
I  grant  in  prsesenti  of  all  lands  within  the 
tlace  limits  of  a  railroad  aid  grant,  and  subse- 
iuent  proceedings  affecting  the  patent  to  such 
.nnd  in  the  Interior  Department  do  not  suspend 
Lhe  running  of  limitations  in  favor  of  one  claim- 
ing under  the  grant. — -Wiese  v.  Union  Ptic.  Ry. 
□o.  (Neb.)  176;  Wrich  v.  Same  (Neb.)  178. 

•Act  Cong.  July  1.  1862  (12  Stet.  489.  c.  12D) 
and  Act  July  2,  1864  (13  Stat.  356,  c.  216) 
KDiiitini;  land  to  the  TTnion  Pacific  Railroad  and 
to  the  Siouz  City  &  Pacific  Railroad,  transfer  a 
present  legal  title  when  the  terms  of  the  fpant 
tire  complied  with,  and  a  patent  to  such  land, 
when  ifisaed,  relates  bacit  to  the  date  of  the 
KTant. — Wiese  v.  Union  Pac.  Ry.  Co.  (Neb.)  175 ; 
"Wrich  ▼.  Same  (Neb.)  178. 

Where  a  decision  of  a  general  land  office 
cancelling  an  occupying  claimant's  entry  for 
alleged  abandonment  was  erroneous,  and  the 
cntryman  had  not  in  fact  abandoned  his  claim, 
and  the  successful  contestant  did  not  exercise 
his  preference  rights,  a  stranger  to  that  con- 
test, whose  application  to  enter  the  land  as 
a  homestead  had  been  accepted  while  the  oc- 
cupying claimant's  entry  appeared  cancelled  of 
record,  acquired  no  equitable  right  to  the 
land.— Martinson  v.  Marzolf  (N.  D.)  801. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  (  1. 

PUBLIC  USE 

Talcing  property  for  public  use.  see  "Bminent 
Domain." 

PUBLIC  WATER  SUPPLY. 

See  "Waters  and  Water  Courses,"  i  4. 

PUNISHMENT. 

See  "Criminal  Law,"  8  8. 

For  contempt,  see   "Contempt,"  |  1. 

PUPILS. 

See  "Schools  and  School  Districts,"  |  1. 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  (  8. 

QUIETING  TITLE. 

Against  lessor,  see  "Landlord  and  Tenant,"  |  1. 

Against  tax   deed,   see   "Taxation,"   |  16. 

Nature  and  essentials  of  Judgment,  see  "Judg- 
ment," g  1. 

Proof  of  title  by  adverse  possession  under  al- 
legations of  pleading,  see  "Adverse  Posses- 
sion," f  2. 

Setting  aside  deed  as  cloud  on  title,  see  "Deeds," 
f  3. 


§  1.   Blcht  of  action  Msd  defeases. 

*Tbe  owner  of  a  city  assessment  certificate 
on  vacant  land  upon  which  notice  to  eliminate 
the  right  of  redemption  has  been  given,  but 
who  was  not  entitled  to  a  formal  deed  for  fail- 
ure to  pay  sadi  assessments,  cannot  under  such 

*Foiat  aaiiotsted.    Bee  syllabus. 

l()8N.W.-76 


claim  of  title  maintain  an  action  to  determine 
adverse  claims.^3otFman  v.  London  &  North- 
west American  Mortg.  Co.  (Minn.)  840. 

In  an  action  to  quiet  title  plaintiff  was  en- 
titled to  a  judgment  as  against  defendant  who 
purchased  at  an  execution  sale  on  void  judg- 
ment by  confession.— RasmuBsen  v.  Hagler  (N.' 
D.)   541. 

{   Z.   Prooeedlncs  and  relief. 

Under  Code  Civ.  Proc  g  95,  a  mortgagee 
held  not  a  necessary  party  in  a  suit  to  quiet 
title. — Grigsby  v.  Wolven  (S.  D.)  250. 


QUITCLAIM. 

[uitclaim    deed,    s 

QUITCLAIM  DEED. 


EiStoppel    by    quitclaim    deed,    see    "Estoppel," 


Rights  of  bona  fide  purchaser  accepting  quit- 
claim deed,  see  "Vendor  and  Furcoaser," 
S    6. 

QUOTIENT  VERDICT. 

See  "Trial,"  f  8, 


QUO  WARRANTO. 


«  1. 


Jarlsdletloa,  proeeedlacs,  and  re- 
lief. 

That  a  person,  who  after  bein^  ousted  from 
an  office  by  quo  warranto  proceedings  disobeyed 
the  judgment,  acted  on  advice  of  counsel,  was 
no  defense  to  a  proceeding  for  contempt.— State 
V.  Cahill  (Iowa)  453. 

Under  Code,  g  3954,  a  person  may  be  pun- 
ished for  contempt  for  refusing  to  obey  a  judg- 
ment ousting  him  from  office  in  a  quo  warranto 
proceeding.— State  v.  Cahill  (Iowa)  453. 

A  judgment  in  a  quo  warranto  finding  defend- 
ant guilty  of  an  usurpation  of  office  and  declar- 
ing another  person  entitled  thereto  is  self-execu- 
ting.—State  V.  Cahill  (Iowa)  453. 

Under  Code,  g  4335,  a  person  who  continue-i 
to  exercise  the  functions  of  an  office  after  hav- 
ing been  ousted  by  quo  warranto  held  guilty  of 
contempt— State  v.  Cahill  (Iowa)  453. 

RAILROADS. 

See  "Street  Railroads." 

As  employers,  see  "Master  and  Servant" 

Carriage  of  goods  and  passengers,  see  "Car- 
riers.^' 

Grants  of  land  in  aid,  see  "Public  Lands,"  (  2. 

Municipal  regulations,  see  "Municipal  Corpora- 
tions/' g  6. 

Provisions  relating  to  insurance  contract  be- 
tween railroad  and  employe  as  denial  of  equal 
protection  of  laws,  see  "Constitutional  Law," 

Provisions  relating  to  insurance  contract  be- 
tween railroad  and  employ^  as  infringement 
of  liberty  of  contract,  see  "Constitutional 
Law,"  g  4. 

Reformation  of  conveyance  of  right  of  way,  see 
"Reformation  of  Instruments,"   g  1. 

Regulations  of,  as  exercise  of  police  power,  see 
"Constitutional  Law,"  g  3. 

Regulation  of  interstate  commerce,  see  "Com- 
merce," g  1. 

Taxation,  see  "Taxation,"  gg  1-4,  7,  11,  17. 


g   1.    Bailroad  eompanies. 

Statutes  granting  franchises  to  railroads,  in- 
volving rights  of  the  public,  are  to  be  liberally 
construed  In  favor  of  the  public,  and  strictly 
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against  the  corporation. — State  ▼.  St.  Paul,  If. 
&  M.  Ry.  C!o.  (Minn.)  261. 


I  S. 


maiBtenamoe,     and 


Comstnietloii, 
equipment. 

*A  bridge  over  railroad  tracks,  when  neces- 
sary to  make  the  crossing  safe  for  public  use, 
ia  a  "safety  device"  within  the  rule  that  rail- 
road companies  must  maintain  at  crossings  all 
such  safety  devices  as  are  reasonably  necessary. 
—State  V.  St.  Paul,  M.  &  M.  Ry.  Co.  (Minn.) 
261. 

*The  state  may,  under  the  police  power,  im- 
pose upon  railroad  compaiiies  whose  lines  in- 
tersect public  highways  laid  out  after  the  con- 
struction of  a  railroad  the  uncompensated  duty 
of  constructing  and  maintaining  at  such  cross- 
ings all  reasonably  necessary  safety  devices. — 
State  V.  St.  Paul.  M.  &  M.  Ry.  Co.  (Minn.)  261. 

*A  railroad  company  receives  its  charter  and 
franchise  snbject  to  the  implied  right  of  the 
state  to  establish  such  new  streets  and  highways 
over  its  right  of  way  as  public  convenience  may 
require,  and  that  right  imposes  on  the  rail- 
road an  obligation  to  construct  and  maintain 
at  its  own  expense  suitable  crossings  at  new 
streets  and  highways  such  as  were  required  for 
streets  and  highways  in  existence  when  the  rail- 
road was  constructed. — State  v.  St.  Paul,  M.  & 
M.  Ry.  Co.  (Minn.)  261. 

The  charter  of  a  railroad  company,  of  which 
defendants  are  successors,  provided  that  the 
company  should  have  the  rignt  to  construct  its 
road  along  or  over  any  highway,  but  should  put 
it  in  such  repair  as  not  to  impair  its  use.  Held 
to  apply  to  streets  and  highways  laid  out  over 
the  railroad  after  its  constraction. — State  t.  St. 
Paul,  M.  &  M.  Ry.  Co.  (Minn.)  261. 

*The  obligation  to  construct  and  maintain  safe 
crossings  at  streets  laid  out  over  a  railroad  right 
of  way  after  the  construction  of  the  road  rests 
on  the  railroad  company. — State  v.  Northern 
Pac.  Ry.  Co.  (Minn.)  269. 

Failure  of  a  railroad  company  to  fence  its 
track  as  required  by  Rev.  St.  Wis.  1898,  % 
1810,  held  not  the  proximate  cause  of  an  ac- 
cident— Paqnin  v.  Wisconsin  Cent.  Ry.  Co. 
(Minn.)  882. 

I  8.    Ijadelttediies*,  aeemritl**,  Umi*,  and 
iBorts*ces. 

*A  railroad  corporation  succeeding  to  the 
property  rights  of  another  by  foreclosure  sale 
IS  not  answerable  for  the  general  debts  of  the 
corporation  whose  property  and  franchises  are 
thus  acquired. — Lincoln  Tp.  t.  Kansas  City  & 

0.  R.  Co.  (Neb.)  140. 

I   4.    Operation. 

A  railroad  held  liable  to  plaintiff  Injured  in 
its  station  as  a  licensee, — Croft  ▼.  Chicago,  R. 

1.  &  P.  Ry.  Co.  (Iowa)  1053. 

In  an  action  against  a  railroad  for  injuries, 
a  certain  fact  held  not   to   conclusively  show 

Slaintiff  not  a  licensee. — Croft  v.  Chicago,  R.  I. 
;  P.  Ry.  Co.  (Iowa)  1053. 

In  an  action  against  a  railroad  for  injuries 
to  a  licensee  in  the  office  of  a  station  owing  to 
the  derailment  of  a  train,  the  evidence  hfld 
sufficient  to  show  that  it  was  being  operated  at 
a  dangerous  speed  in  view  of  the  defective  con- 
dition of  the  track.— Croft  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.   (Iowa)  1053. 

In  an  action  against  a  railroad  for  injuries 
to  a  licensee,  an  instruction  held  not  susceptible 
to  the  construction  that  it  eliminated  from  the 
case  the  claim  of  a  defective  track.— Croft  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa)  1053. 

In  an  action  against  a  railroad  for  injuries 
to  a  licensee,  an  instruction  held  not  misleading. 
—Croft  V.  Chicago,  R.  L  ft  P.  Ry.  Co.  (Iowa) 
1053. 


In  an  action  against  a  railroad  for  inj«m 
to  one  in  the  office  of  a  station,  claimini  i' 
have  been  as  licensee,  evidence  held  to  fsb-'i 
that  the  business  of  the  office  was  within  tii^ 
Bcope  of  the  powers  of  the  one  designated  i: 
superintendent. — Croft  t.  Chicago,  R.  L  *  F. 
Ry.  Co.  (Iowa)  1053. 

In  an  action  for  injuries  to  a  paasenfieT  of  i 
street  car  in  collision  with  a  railroad  train  t: 
a  crossing,  the  railroad  company  held  not  faiit- 
of  negligence  in  manipulating  crossing  gati^- 
Renders  v.  Grand  Trunk  R.  Co.  (Mi^)  3i». 

In  an  action  for  death  at  a  croesing  pltis- 
tifTs  intestate  held  not  guilty  of  oontrilmici; 
negligence  as  a  matter  of  law. — Scfarens  r 
Pere  Marquette  R.  Co.  (Mich.)  68& 

*In  an  action  against  a  railroad  for  injori^t 
sustained  in  a  crossing  accident,  heU  tjut  tk- 
question  whether  plaintiff  was  guilty  of  an 
tribntory  negligence  was  for  the  jnry.— WUbm 
V.  Michigan  Cent  R.  Ca  (Mich.)  713. 

*In  an  action  against  a  railway  compaox  for 
killing  animals  on  its  tracks,  certain  premise 
held  railroad  yards,  within  the  statute  impcsi^ 
on  railroads  the  duty  of  fencing  its  tncla.- 
Bird  T.  Michigan  Cent  R.  Co.  (Mich.)  llOa 

*In  an  action  for  injuries  to  a  person  on  tk 
railroad  track,  evidence  held  to  cooclosirdr 
'establish  contributory  negligence. — Gibbons  t. 
Northern  Pac.  R.  Co.  (Minn.)  471. 

Where  the  ordinance  of  a  city  probibitsi 
the  blowing  of  whistles  within  the  dty  limib 
except  in  cases  of  peril  and  danger,  evidea.' 
held  to  show  the  blowing  of  the  whistl?  ej 
the  engine  within  the  exception  of  the  onli- 
nance.— -Gendreau  v.  Minneapolis,  St  P.  &  S. 
S.  M.  Ry.  Co.  (Minn.)  814. 

Evidence,  in  an  action  against  a  raMroad  cos- 
pany  for  injuries  caused  by  the  soandin;  of  i 
whistle,  frightening  horses  near  the  tnci 
held  insufficient  to  sustain  a   finding  of  n^I^- 

fence. — ^Jendreau  v.  Minneapolis,  St  P.  &  S. 
I.  M.  Ry.  Co.  (Minn.)  814. 
*In  an  action  for  negligently  setting  ont  a  in. 
the  origin  of  the  fire  may  be  proven  by  cimia- 
■tantial  evidence. —  Kearney  County  v.  Chioiio. 
B.  ft  Q.  Ry.  Co.  (Neb.)  131. 

Evidence  in  an  action  against  a  railroad  com- 
pany for  setting  fire  to  bridge  held  to  susUJ 
verdict  for  plaintiCF. — Kearney  County  v.  Qi- 
cago,  B.  ft  Q.  Ry.  Co.  (Neb.)  131. 

Evidence  held  to  show  no  negligence  on  tbe 
part  of  defendant  in  an  action  for  injorifs  to 
cattle  on  railroad  track. — Cumming  v.  Grat 
Northern  Ry.  Co.  (N.  D.)  798. 

•Where  an  owner  of  cattle  negligently  ptf- 
mits  them  to  stray  on  the  track,  the  railnnd 
company  is  not  liable  for  injury  unless  it 
failed  to  use  ordinary  care  to  avoid  the  >c- 
cident  after  discovering  them. — Tumming  »• 
Great  Northern  Ry.  Co.  (N.  D.)  798. 

RAPE. 

Admissions  as  evidence,  see  "Orimfaal  !«»•' 

§3.  _. 

Argument  and  conduct  of  counsel,  see  tiiB- 

inal  Law,"  g  5. 
Conviction  of  offense   included   in  charge,  se 

"Indictment  and  Information,"  §  4. 
Correction    of    error    in    prosecution    for,  e« 

"Criminal  Law,"  §  6. 
Excessive  damages,  see  "Damages,"  §  3. 
Liability  of  carrier  for  rape  committed  on  pis- 

longer,  see  "Carriers,"  |  3. 
i  1.     OCensM  and  reapoaslblUtr  then- 
for.  .„ 

•Where  the  evidence  falls  to  show  that  a  diiw 
osder  14  years  of  age  charged  with  assault  witt 
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intent  to  commit  rape  bad  physical  capacity,  a 
conviction  for  the  attempt  cannot  be  had. — 
State  V.  Fislc  (N.  D.)  485. 

S     S.    Proseentian  and  pnalshiueiit. 

In  a  prosecution  for  rape,  an  instruction  rel- 
ative to  the  duties  of  the  jury  held  not  erro- 
neous.— ^People  y.  Lambert  (Mich.)  345. 

In  a  prosecution  for  rape,  the  refusal  of  re- 
<iue.sted  instructibn  AeM  not  erroneous. — People 
V.    Lambert  (Mich.)  345. 

An  instruction  on  a  trial  for  rape  held  to  suffi- 
ciently define  rape,  etc.,  in  the  absence  of 
further  requests. — People  y.  Murphy  (Mich.) 
lOOO. 

On  a  trial  for  rape  held  not  error  to  permit  the 
prosecutrix  to  testify  as  to  bow  she  supported 
herself.— People  v.  Murphy  (Mich.)  1009. 

Where  physicians  were  not  called  until  some 
five  or  seven  days  respectively  after  the  rape, 
and  found  no  injuries  on  the  person,  their  evi- 
dence was  insufficient  as  corroboration. — State 
V.    Cowing   (Minn.)   Sol. 

Testimony  of  prosecutrix,  somewhat  incon- 
sistent and  impeached  by  former  testimony  on 
preliminary  examination,  held  not  sufficiently 
corroborated. — State  v.  Cowing  (Minn.)  851. 

*Where  the  record  does  not  show  specific 
acts  of  resistance  on  the  part  of  the  prosecutrix 
within  the  requirements  of  the  law,  a  new 
trial  will  be  granted. — State  v.  Cowing  (Minn.) 
851. 

•A  person  under  14  cannot  be  convicted  of 
rape  unless  his  physical  ability  to  accomplish 
the  same  is  proved  beyond  a  reasonable  doubt 
under  Kev.  Codes  1905,  {  8891  (Rev.  Code  1899, 
S  7157).— State  v.  Fislc  (N.  D.)  485. 

*In  a  prosecution  of  persons  between  the  age 
of  7  and  14  for  rape,  or  an  intent  to  commit 
rape,  the  burden  is  on  the  state  to  show  the 
mental  and  physical  competency.— State  v.  Fisk 
(N.  D.)  486. 

RATIFICATION. 

Of  act  of  agent,   see  'Trincipal  and   Agent," 
Of  judicial  sale,  see  "Judicial  Sales." 

REAL  ACTIONS. 

See  "Ejectment" 

REAL  ESTATE  AGENTS. 

See  'brokers." 

REASSESSMENT 

Of  tax,  see  "Taxation,"  {  10. 

RECEIPTS. 

Tax  receipts,  see  "Taxation,"  |  12. 
'Warehouse  receipt  as  evidence  of  sale  of  goods 
in  warehouse,  see  "Sales,"  {  5. 

RECEIVERS. 

Of  banks,  see  "Banks  and  Banking,"  |  2. 

Of  corporations,  see  "Corporations,"  f  4. 

Of  insurance  companies,  see  "Insurance,"  {§ 
1,  A. 

Of  mutual  insurance  companies,  see  "Insur- 
ance," I  1. 

Right  of  members  of  corporation  to  notice  of 
application  to  change  venue  of  receivership 
proceedings,  see  "Venue,"  {  1. 


I    1.    Appointment,     analifloatlon,     and 
tenure. 

•Failure  to  serve  proper  notice  of  acceptance 
of  resignation  of  receiver  and  appointment  of 
successor  held  not  to  be  taken  advantage  of  in 
independent  action  by  receiver. — Nicbol  v.  Mur- 
phy (Mich.)  704. 

*An  appointment  of  a  receiver  made  ex  parte 
without  notice,  to  fill  a  vacancy  caused  by  the 
resignation  of  a  former  receiver,  is  a  valid 
act.— Nichol  v.  Murphy  (Mich.)  704. 

RECORDS. 

Recovery  of  taxes  paid  under  protest  to  have 
deeds  recorded,  see  "Taxation,"  i  12. 

Of  particular  facU,  acti,  in»trument$,  or  pro- 
ceeding* not  judicial. 
See  "Deeds,"  8  1 ;  "Mortgages,"  {  4. 

Of  judicial  proceeding). 

Abstract  for  purpose  of  review,  see  "Appeal  and 
Error,"  i  f. 

Judgment  in  criminal  prosecution,  see  "Crim- 
inal Law,"  {  6. 

Transcript  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  S  7;  "Criminal  Law,"  i  7. 

Any  person  owning  land,  whether  his  title  be 
of  record  or  not,  may  maintain  proceedings 
under  the  Torrens  act  to  register  his  title. — 
National  Bond  &  Security  Co.  y.  Anderson 
(Minn.)  861. 

That  the  Torrens  act  does  not  in  express 
terms  except  fraud  does  not  deprive  a  court  of 
equity  of  the  general  jurisdiction  to  protect 
parties  from  the  consequences  of  fraud  in  ob- 
taining the  decree  and  certificate  of  registration. 
— Baart  v.  Martin  (Minn.)  945. 

So  long  as  the  title  registered  under  the 
Torrens  act  remains  registered  in  the  name  of 
the  person  guilty  of  the  fraud  in  obtaining 
the  decree  and  certificate  of  registration  they 
may  be  set  aside  by  the  defrauded  party. — 
Baart  v.  Martin  (Minn.)  945. 

When  the  registration  of  title  under  the 
Torrens  act  is  secured  by  fraud  and  the  owner 
of  the  land  is  not  notified  as  required,  the  decree 
and  the  certificate  of  registration  issued  there- 
under may  be  set  aside  except  as  to  an  in- 
nocent purchaser. — Baart  v.  Martin  (Minn.) 
945. 

After  expiration  of  the  period  fixed  by  the 
statute,  a  title  duly  and  regularly  registered 
under  the  Torrens  system,  Laws  1901,  p.  348, 
c.  237 ;  Rev.  Laws  1905,  c.  (>5,  is,  unless  such 
rofristration  was  obtained  by  fraud,  indefea- 
sible.—Baart  V.  Martin  (Minn.)  945. 

REDEMPTION. 

From   mortgage,   see  "Mortgages,"   (   7. 
From  tax  sales,  see  'Taxation,"  {   15. 

REFERENCE. 

See    "Arbitration    and    Award." 

Claims  of  referee  as  costs,  see  "Costs,"  t  2. 

REFORMATION  OF  INSTRUMENTS. 

I   1.    ZUsltt  of  action  and  defenses. 

*A  decree  correcting  a  conveyance  of  a  rail- 
road right  of  way,  hcla  to  require  as  a  condition 
precedent  that  the  railroad  comi)any  performed 
its  agreement  entered  into  in  consideration  of 
the  conveyance. — Champion  v.  Grand  Rapids, 
G.  n.  &  M.  Ry.  Co.  (>Iich.)  1078. 
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*In  reforming  a  contract  equity  looks  at  the 
subRtancp  and  gives  effect  to  the  actual  intent 
of  the  parties. — Lockwood  v.  Geier  (Minn.)  877. 

*A  contract  for  the  exchange  of  land  hM  to 
contain  the  contract  of  the  parties,  prerenting 
equity  from  reforming  it  on  the  ground  of  mu- 
tual mistake. — Auer  v.  Alathews  (Wis.)  46. 

*To  reform  a  contract  on  the  ground  of  mis- 
take there  must  be  proof  of  a  definite  agree- 
ment which  by  mutual  mintnke  was  omitted 
from  or  wrongfully  stated  in  the  contract  to  be 
reformed. — Auer  v.  Mathews  (Wis.)  45. 

t  S>    ProaeMllBca  and  relief. 

In  an  action  to  reform  a  contract,  evidence 
held  not  to  show  a  mutual  mistake  In  the 
contract  to  sell  land  as  to  the  form  of  the 
conveyance  or  the  right  of  one  party  to  elect 
to  declare  the  contract  void  on  defect  of  title. 
— Lodcwood  T  Geier  (Minn.)  877. 

REGISTRATION. 

See   "Records." 

REHEARING. 

See  "New  Trial." 

RELEASE. 

See   "Accord   and   Satisfaction";   "Compromise 

and  Settlement";  "Payment." 
Of  chattel  mortgages,  see  "Chattel  Mortgages," 

i  C. 
Of  dower,  see.  "Dower,"  |  2. 

RELEVANCY. 

Of  evidence  In  civil   actions,   see   "Evidence," 


oP 


evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  i  3. 

REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  "Equity," 
{  1;  "Injunction,"  J  1. 

REMOVAL  OF  CAUSES. 

Change  of  renue  or  place  of  trial,  see  "Venue," 

REMOVAL  OF  CLOUD. 

See   "Quieting  TiUe." 

REORGANIZATION. 

Of  municipal  corporation,  see  "Municipal  Cor- 
imrutions,"  {  1. 

REPEAL. 

Of  statute,  see  "Statutes,"  i  3. 

REPLEVIN. 

Motions  relating  to  pleading,   see  "Pleading," 

8  5. 
To    recover   mortgaged   property,   see   "Chattel 

Mortgages,"  {  S. 

J   1.    Rlsht  of  aotion  and  defenses. 

*In  replevin  to  recover  lumber,  plaintiff  having 
proved  ownership  of  the  original  title  to  the 
land  purchased  after  the  timber  was  cut,  and 
also  ownership  of  the  timber  by  a  bill  of  sale. 


held   oititled    to    recover.— Gustin    T.    Bate;! 
Clark  Lumber  Co.  (Mich.)  650. 

{  2.    Pleadinc  and  evldeaee. 

'Where  defendant  was  charged  frith  the  va- 
version  of  certain  logs,  evidence  that  it  pr 
chased  all  the  title  there  was  of  record  to  C' 
land  from  which  the  logs  were  cat  IteU  ti 
missible  as  bearing  on  defendant's  good  faith.- 
Gustin  V.  Embury  Clark  Lumber  Co.  (Hi-t 
C50. 

I    8.    Trial,    Jndsatent,    enf  ov«eiBemt   d 
Jndsment.  and  »eriw. 

In  replevin  to  recover  certain  Inmber.  cride:- 
A^id  insufficient  to  anthorize  the  snbmisisoB  ■'. 
the  issue  whether  a  designation  of  pcopertv  :. 
be  taken  by  one  of  defendant's  officers  natliari»-: 
the  seizure  of  all  the  lumber  mentioned  in  tb- 
writ. — Gustin  v.  Embury  Clark  Laumber  Ct 
(Mich.)  dW). 

In  replevin  to  recover  certain  specifi<^  ki:^ 
of  lumber,  cedar  shingles,  p<Mt8,  ties,  and  polw. 
an  instruction  tliat  plaintiff  was  entitled  to  jaif 
the  verdict  he  would  have  had  had  he  seivd 
his  just  proportion  of  sawed  and  onaawnj 
lumber  held  erroneous. — Gustin  v,  Bmbnn 
Clark  Lumber  Co.  (Mich.)  650. 

In  replevin  for  certain  logs,  etc,  plaintif 
held  only  entitled  to  recover  the  value  of  nnS 
part  of  his  property  manufactured  into  Inmb.r 
and  for  posts,  ties,  poles,  etc..  as  were  actnaJ't 
seized  under  the  writ, — Gustin  y.  Ehnbnry  Clark 
Lumber  Co.  (Mich.)  650. 

Under  Comp.  Laws  1897.  ff  10.658.  10.6Sa  >• 

amended  by  Pub.  Acts  1899,  No.  246.  pp.  3»i. 
386,  plaintiff  in  replevin,  never  having  intended 
to  take  a  return  of  the  property,  held  only  en- 
titled to  recover  the  value  of  the  property  actuil- 
ly  taken  after  deducting  any  increase  of  valu 
after  conversion  added  by  defendant's  labor  «r 
expense,  to  the  time  of  the  commencement  o! 
the  8uit.-^ustin  v.  EJmburv  Clark  Lumber  Ciw 
(Mich.)  660. 

In  replevin,  evidence  held  to  authorise  direc- 
tion of  verdict  for  intervener. — Metr<4M>litaa 
Music  Co.  T.  Shiriey  (Minn.)  271. 

REPLY. 

See  "Pleading,"  (  2. 

REQUESTS. 

For  instructions  in  criminal  prosecntiona,  see 
"Criminal   Law,"  i   5. 

RESCISSION. 

Cancellation  of  written  instrument,  see  "Gancd- 

lation    of   Instruments." 
Of  contract  for  sale  of  goods,  see  "Sales."  {  3. 
Of  contract  for  sale  of  land,  see  "Vendor  and 

Purchaser,"  i  3. 
Of  insurance  policy,  see  "Insurance,"  t  & 

RESERVATIONS. 

In  deeds,  see  "Deeds,"  {  2. 

RES  GEST^ 

In  criminal  prosecutions,  see  "Criminal  Law," 
i  8. 

RESIGNATION. 

Of  receiver,  see  "Receivers,"  |  1. 
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RES  JUDICATA. 

=^«»«>    "Judgment,"  S8  8,  8. 

RETURN. 

Of  election,  see  "KlecUons,"  t  2. 
Of  execution,  see  "Execution,"  {  3. 
O*  notice  to  redeem  from  tax  sale,  see  "Taxa- 
tion."  I   16. 


Sw    "Taxation." 


REVENUE 


REVIEW. 


See  "Appeal  and  Error" ;  "Certiorari" ;  "Crim- 
inal Law,"  S  7;  "Justices  of  the  Peace,'  {  3. 
Bill  in  equity,  see  "Equity,"  {  7. 

REVIVAL 

Of  action,  see  "Abatement  and  Revival,"  |  1. 
Of  jadcment,  see  "Judgment,"  |  10. 

REVOCATION.       . 

Of  agency,  see  "Principal  and  Agent,"  i  1. 
Of  licenses  with  respect  to  real  property,  see 

"Licenses,"   |  2. 
Of  will,  see  "Wills,"  S  2. 

RIPARIAN  RIGHTS. 

See  "Navigable  Waters,"  i  u 


RISKS. 

y6,  see  "Ml 

ROADS. 


Assumed  by  employ^,  see  "Master  and  Servant," 
§8  4,6. 


See  "Highways." 

Streets  in  cities,  see  "Municipal  Corporations," 
«l  2,  6,  7,  8. 

RULE  IN  SHELLEY'S  CASE. 

Application  to  construction  of  deed,  see  "Deeds," 
S  2. 

SALES. 

Argument  and  conduct  of  counsel  in  action  on 
note  for  price,  see  "Trial,"  f  2. 

Competency  of  witnesses  in  action  for  price, 
see  "Witnesses,"  i  1. 

Conditional  sale  or  pledge,  see  "Pledges." 

Evidence  of  similar  transactions  in  a<^on  for 
price,  see  "Evidence,"  J  3. 

Fraud  in  general,  see  "Fraud,"  H  1,  2. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances," I  2. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  i  V. 

Requirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  I  3. 

Requisites  and  sufficiency  of  instructions  in 
actions  for  price,  see  "Trial,"  |  4. 

Sclet  of  particular  ipecieg  of,  or  eitate*  or  in- 

tereiti  in,  property. 
See  "Animals" :  "Intoxicating  Liquors" :  "Pub- 
lic liands,"  {  2. 
Mineral  rights,  see  "Mines  and  Minerals,"  I  1. 
Realty,  see  "Vendor  and  Purchaser." 
Timber  on   Indian  lands,   see  "Indians." 
Tnwt  property,  see  "Trusts,"  {  2. 


8ale$  on  judicial  or  other  proceeding*. 
See  "Judicial  Sales." 
On  execution,  see  "Execution,"  f  2. 
On  foreclosure  of  mortgage,  see  "Mortgages," 

i  6. 
Tax  sales,  see  "Taxation,"  H  H  16. 

I   1.    Reqnlsltea    and  Talidltr    of    eom- 
traot. 

'Representations  by  plaintiff  as  seller  of 
boiler  for  engine  under  a  written  contract 
held  to  amount  at  most  to  evidence  of  parol 
warrant. — Detroit  Shipbuilding  Co.  v.  Com- 
stock  (Mich.)  286. 

A  contract  by  correspondence  construed  and 
held  to  show  that  terms  of  payment  were 
agreed  on.— Tri-State  Milling  Co.  v.  Breisch 
(Mich.)  657. 

*An  enforceable  contract  for  the  sale  of  per- 
sonalty held  not  made.— Ayres  v.  Hinkle  (Mich.) 
702. 

*The  rule  caveat  emptor  held  not  to  apply 
where  the  purchaser  is  ignorant  of  the  value  of 
the  article  purchased,  but  relies  on  the  seller's 
knowledge  and  representations. — Lyon  v.  Lind- 
biad  (Mich.)  969. 

Where  the  defense  to  a  note  is  that  defendant 
bad  been  induced  to  buy  certain  personalty  by 
fraud,  the  fact  that  such  representations  were 
made  two  days  before  the  sale  would  not  justify 
the  exclusion  of  evidence  thereof. — Hauptman  v. 
Pike  (Neb.)  163. 

Where  an  order  for  goods  is  transmitted  to 
the  seller  by  the  latter's  traveling  salesman  who 
had  authority  only  to  receive  and  transmit  or- 
ders, there  is  no  sale  until  order  is  received  and 
accepted  by  the  seller.— P.  J.  Bowlin  Liquor  Co. 
v.  Beaudoin  (N.  D.)  545. 

I   2.    OoBstmotloii  of  oomtxaet. 

'Seller  of  boiler  for  an  engine  in  steamship  held 
required  to  furnish  one  suitable  for  supplying 
sufficient  quantity  of  steam  to  the  engine. — 
Detroit  Shipbuilding  Co.  v.  Comstock  (Mich.) 
286. 

*A  contract  construed,  and  the  time  of  de- 
livery determined. — Powell  v.  Champion  Iron 
Ca  (Mich.)  359. 

On  an  issue  as  to  whether  the  seller  of  coal 
had  agreed  to  make  prompt  delivery,  facts  held 
to  warrant  a  finding  that  it  had  done  so. — 
Pittsburg  &  Ohio  Min.  Co.  v.  Scully  (Mich.) 
503. 

In  a  contract  for  the  sale  of  jewelry,  provid- 
ing that  if  the  jewelry  furnished  thereunde- 
failed  to  "wear  well"  or  "sell  readily"  the 
seller  would  exchange  the  same  and  replace 
the  articles  thus  deficient  by  others,  a  provision 
that  the  purchaser  waived  the  right  to  claim 
a  failure  of  consideration  without  first  ex- 
hausting the  terms  of  the  contract  as  to  ex- 
change, held  to  apply  only  to  articles  of  jewelry 
not  wearing  well  or  not  selling  readily,  and 
not  to  articles  different  in  kind  and  quality 
from  those  contracted  for. — ^Loveland  v.  Steen- 
erson  (Minn.)  831. 

'Where  a  merchant  orders  goods  of  a  mer- 
chant in  another  state,  who  there  accepts  the 
order  and  delivers  the  goods  to  a  carrier  for 
transportation  to  the  buyer  at  the  latter's  ex- 
pense and  risk,  the  sale  is  made  in  the  state  ot 
the  seller.— P.  J.  Bowlin  Liquor  Co.  v.  Beaudoin 
(N,  D.)  646. 

Where  the  place  of  sale  is  directly  in  issue, 
testimony  of  a  witness  that  he  bought  the  goods 
at  a  given  place,  but  not  showing  what  waa  said 
or  done,  is  merely  the  opinion  of  the  witness. 
—P.  J.  Bowlin  Liquor  Co.  v.  Beaudoin  (N.  D.) 
545. 
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{   3.    BSodifleatlom  or  reseiBalon  of  oon- 
traot. 

•Where  a  contract  for  the  sale  of  jewelry  wag 
induced  by  fraud,  the  seller  could  rescind  with- 
out complying  with  an  exchange  obligation  pro- 
vided for. — Lyon  y.  Lindblad  (Mich.)  969. 

A  buyer's  offer  to  return  goods  he  had  been 
induced  to  purchase  by  fraud  and  a  tender  of 
the  goods  in  court  held  a  rescission  of  the  con- 
tract.—Lyon  V.  Lindblad  (Mich.)  969. 

Where  a  bnyer  of  certain  jewelry  purchased 
for  resale  elected  to  rescind  for  fraud,  the  seller 
wag  entitled  to  recover  the  balance  in  the  buy- 
er's hands  for  goods  sold  by  him. — Lyon  v. 
Lindblad  (Mich.)  969. 

Provision  in  contract  for  the  sale  of  jewelry 
for  bond  to  secure  the  faithful  performance 
of  the  contract  held  a  substantive  part  of  the 
contract,  a  breach  of  which  justified  a  return 
of  the  goods.— Loveland  v.  Steeneraon  (Minn.) 
831. 

*  Where  onder  a  contract  of  sale  payment 
is  to  precede  a  delivery,  the  repudiation  by  the 
vendor  of  a  substantial  condition  of  the  con- 
tract will  justify  a  rescission  by  the  vendee. — 
Rownd  V.  Hollenbeck  (Neb.)  259. 

{  4.     Perfonuaaee  of  ooatraet. 

•Where  a  contract  for  the  sale  of  coal  called 
for  prompt  deliveries,  a  receipt  of  coal  not 
promptly  shipped  did  not  waive  a  claim  that 
the  coal  was  not  promptly  delivered. — ^Pitts- 
burg &  Ohio  Min.  Co.  v.  Scully   (Mich.)   503. 

A  letter  by  a  seller  of  flour  to  the  purchaser 
held  to  show  that  the  seller  had  been  satisfied 
with  the  tender  made  by  the  purchaser  of  sacks 
in  which  to  ship  the  flour.— Tri-State  Milling 
Co.  v.  Breisch  (Mich.)  657. 

Facta  held  to  justify  a  finding  that  defendant 
aopepted  lumber  shipped  by  a  plaintiff  pursuant 
to  an  order,  making  him  liable  for  the  price. 
—Long  Bell  Lumber  Co.  v.  Nyman  (Mich.) 
1019. 

S  5.     OpeTatlon  *nd  eifeot. 

•Where  goods  are  shipped  with  draft  at- 
tached to  the  bill  of  lading,  a  presumption  arises 
that  title  was  to  be  retained  in  the  sellers 
after  delivery  to  the  carrier.— Cragun  Bros.  v. 
Todd  &  Kraft  (Iowa)  450. 

•A  bonded  warehouse  receipt,  purporting  to 
transfer  whisky  in  the  warehouse  to  a  buyer, 
held  to  transfer  the  title  to  him. — Julius  Kess- 
ler  &  Co.  V.  Zacharias  (Mich.)  1012. 

•A  stipulation  that  the  seller  should  draw 
hay  sold  to  cars  held  to  show  the  contract  ex- 
ecutory at  the  time  of  baling. — Wheelock  v. 
Starkweather  (Mich.)  1085. 

I   6.   WanramtlM. 

•On  sale  under  written  contract,  parol  evi- 
dence of  representations  by  seller  held  inad- 
missible to  aid  the  implication  of  warranty. — 
Detroit  Shipbuilding  Co.  v.  Comstock   (Mich.) 

2SG. 

•On  a  sale  of  personalty,  a  warranty  of  its 
quality  is  not  a  separate  contract,  but  one  of 
the  terms  of  the  contract  of  sale.- McNaugh- 
ton  V.  Wahl  (Minn.)  467. 

Where  a  machine  is  taken  on  trial,  to  be 
paid  for  if  it  does  satisfactory  work,  the  pur- 
chaser must  be  dissatisfied  in  good  faith. — Gar- 
land V.  Keeler  (N.  D.)  484. 

•Where  a  machine  is  taken  on  trial,  to  be  paid 
for  if  it  works  satisfactorily,  there  is  no  sale 
if  the  purchaser  is  in  fact  not  satisfied. — Gar- 
land V.  Keeler  (N.  D.)  484. 

A  failure  to  comply  with  a  stipulation  for 
giving  written  notice  of  the  failure  of  a  ma- 


chine to  work  as  warranted  held  to  defea: 
defense  of  breach  of  warranty. — Hanson  v. 
Lindstrom  (N.  D.)  79& 

{   7.    Kemedles    of    ■eller. 

In  an  action  for  the  price  of  goods  sold,  tit? 
burden  of  proof  of  a  defense  of  fraud  held  on 
the  defendant. — Lyon  v.  Lindblad  (Mich.)  96^ 

•A  buyer  cannot  in  an  action  for  the  agreed 
price,  snow  that  the  goods  bought  were  not 
worth  what  he  promised  to  pay  for  them.— 
Julius  Kessler  &  Co.  v.  Zacbariaa  (Mich.)  lun 

Certain  facts  in  an  action  for  goods  sold  htU 
to  require  the  court  to  instruct  the  jni7  as  u 
the  duty  resting  on  a  party  to  spe»k  when  t? 
silence  another,  acting  in  good  faith,  is  mi-- 
led,  and  as  to  what  amounts  to  a  ratificatioo 
of  an  authorized  act  of  another. — ^Long  B^-i^ 
Lumber  Co.  v.  Nyman  (Mich.)  1010. 

In  an  action  for  the  price  of  certain  tits, 
whether  they  bad  been  delivered  under  a  pre- 
vious contract,  which  had  been  overpaid,  hiU 
for  the  jury. — ^Juntilla  v.  Calumet  &  H.  Mia. 
Co.  (Mich.)  1076L 

In  an  action  for  the  price  of  hay  held  that 
the  question  whether  title  passed  when  the  bay 
was  baled  by  the  purchaser  was  for  the  joiy. 
-—Wheelock  v.   Starkweather  (Mich.)    1085. 

•Where  the  purchaser  of  wood  acoepted  aom« 
deliver^}  but  not  as  a  compliance  with  the  con- 
tract, held  that  the  seller  could  only  recover 
its  value  at  the  time  of  delivery. — ^Davall  t. 
Ferwerda  (Mich.)  1115. 

Evidence  in  an  action  to  recover  the  price  of 
cattle  sold  held  to  sustain  a  finding  that  defend- 
ants by  their  agent  promised  to  pay  for  the  cat- 
tle and  that  they  were  not  sold  subject  to  in- 
spection.— Bennett  t.  Thuet  (Minn.)  1. 

•Where  defendants  gave  an  order  to  re- 
spondents for  clothing  to  be  made,  on  brearb 
thereof  the  measure  of  damages  was  the  dif- 
ference between  the  contract  price  and  the 
cost  of  manufacture  for  the  entire  order,  and 
the  difference  between  the  cost  of  manufactur- 
ing that  part  of  the  order  which  ■wn^  filM 
and  shipped  less  the  value  of  the  goods  so  mani- 
factured  and  tendered  at  the  date  of  their 
rejection  by  the  vendee. — Schloss  v.  Josephs 
(Minn.)  474. 

In  an  action  to  recover  for  a  breach  of  a 
contract  of  purchase,  evidence  held  so  indef- 
inite on  the  question  of  damages  as  to  be  in- 
suOlcient  to  sustain  the  verdict. — Schloes  v. 
Josephs  (Minn.)  474. 

Where  the  defense  is  that  defendant  had  been 
induced  to  buy  certain  personalty  by  frand,  de- 
fendant can  trace  the  negotiations  to  their  in- 
ception, where  the  evidence  tends  to  establish 
such  defense. — Hauptman  v.  Pike  (Neb.)  163. 

In  an  action  to  recover  a  balance  due  on  a 
contract  for  the  sale  of  certain  chattels,  evi- 
dence held  to  sustain  a  judgment  for  defendant 
—Rownd  V.  Hollenbeck  (Neb.)  259. 

i   8.  Bemedles  of  bwyer. 

•Where  the  seller  of  wood  failed  to  deliver 
the  required  amount,  whereby  the  purchaser 
was  unable  to  fill  a  contract,  he  could  recover 
as  damages  the  loss  of  prospective  profits.-' 
Duvall  V.  Ferwerda  (Mich.)  1115. 

In  an  action  to  recover  under  an  alleged 
warranty,  there  is  no  material  variance  betwe<>a 
the  pleading  alleging  that  the  actual  value  of 
the  stock  was  $90  per  share  and  the  proof  that 
its  actual  value  was  $92.65  per  share. — Robert- 
son V.  Moses  (N.  D.)  788. 

In  an  action  to  recover  damages  on  an 
alleged  warranty  of  the  value  of  certain  bank 
stock,  evidence  heid  to  sustain  findings  of  the 
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3\irt  in  favor  of  plaintiff. — Robertson  t.  Moses ', 
W.    I>.)  788. 

Recovery  awarded  plaintiff  by  the  trial  court 
or  the  difference  in  value  resulting  from  the 
rroneous  computation  of  value  of  bank  stock 
>y  including  unearned  interest  in  value  of  notes 
icid   proper. — Robertson  v.  Moses  (N.  D.)  78S. 

rrbe  face  or  prima  facie  value  of  a  promis- 
'ory  note  at  any  point  of  time  held  the  prin- 
•ipal  with  the  interest  then  accrued,  not  includ- 
ing tinearned  interest,  though  in  form  added  to 
:hc  face  of  the  note.— Robertson  t.  Moses  (N. 
[>.)    788. 

i    O.     GondltioBal  sales. 

,  "A.  contract  for  the  sale  of  personalty,  the 
title  to  remain  in  the  vendor  until  the  j;>rice  is 
paid,  held  invalid  against  purchasers  m  good 
iaith,  jnd^ent  and  attaching  creditors  of  the 
vendee,  without  notice,  unless  a  copy  of  the 
contract  is  verified  and  filed  under  Comp.   St. 

1887,  c.  82.  S  20.— Starr  v.  Dow  (Neb.)  1065. 

SATISFACTION. 

■See   "Accord  and  Satisfaction" ;    "Compromise 

and    Settlement";    "Payment" 
Of  Judgment,  see  "Judgment,"  {  11. 
Of  mortgage,  see  "Chattel  Mortgages,"  {  6. 

SCHOOL  UNDS. 

See  "Public  Lands,"  {  2. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Xdability    of   school    district    to    taxation,    see 

"Taxation,"  §  3. 
Sale    of   mineral    rights   in   school   lands,    see 

"Mines  and  Minerals,"  |  1. 

S    !•    Vvbllc  aeliools. 

Where  a  taxpayer's  property  was  Included  In 
an  independent  school  district  at  the  time  school 
taxes  were  determined  and  certified  by  the  board 
of  school  directors  and  when  the  tax  was 
levied,  the  property  was  liable  therefor,  though 
the  taxpayer  had  no  opportunity  to  vote  for  or 
against  such  directors. — Grout  t.  Illingworth 
(Iowa)  628. 

Property  which  was  a  part  of  a  school  district 
at  the  time  a  school  tax  was  levied  by  the  board 
•of  supervisors  held  liable  therefor,  though  it  was 
-not  a  part  of  the  district  at  the  time  the  tax 
was  voted  by  the  electors.— Grout  ▼.  Illingworth 
<Iowa)  528. 

That  a  taxpayer  was  not  a  resident  of  an  in- 
•dependent  school  district  at  the  time  a  school- 
house  tax  was  voted  by  the  electors  did  not  ex- 
empt his  property  within  the  district  from 
liability  for  such  tax.— Grout  v.  Illingworth 
(Iowa)  528. 


A  taxpayer  has  no  constitutional  right  to 
participate  in  the  proceedings  of  the  school  dis- 
trict for  the  voting  of  a  tax  for  the  construc- 
tion of  a  schoolhouse.— Grout  v.  Illingworth 
■(Iowa)  528. 

A  schoolhouse  t&x  having  been  duly  certified, 
it  was  immaterial  to  the  liability  of  a  taxpayer's 
property  therefor  whether  the  tax  was  certified 
prior  or  subsequent  to  the  incorporation  of  the 
taxpayer's  property  into  the  district — Grout  T. 
Illingworth  (Iowa)  528. 

Pnb.  Acts  1905,  p.  296,  No.  200,  in  relation  to 
oompnlsory  education,  held  not  to  apply  to  a 
child  during  its  15th  year.  (Pnb.  Acts  1895,  p. 
203,  No.  95  and  Pub.  Acts  1901,  p.  119,  No.  83.) 
— JaclcBon  v.  Mason  (Mich.)  697. 

*Folnt  aimotated. 


SECONDARY  EVIDENCE 

In  civil  actions,  see  "Evidence,"  g  4. 

SEDUCTION. 

Hearsay  evidence,  see  "Evidence,"  f  7. 

S    1.    OItU  UablUty. 

•In  an  action  by  a  woman  for  her  own  88' 
duction,  an  instruction  defining  a  seduction,  held 
correct — Greenman  v.  O'Riley   (Mich.)  4i21. 

•Under  Comp.  Laws,  {  10,418,  giving  a  woman 
a  right  of  action  for  her  own  seduction,  snch 
an  action  will  not  lie  unless  the  woman  was 
chaste  prior  to  the  alleged  seduction. — Green- 
man  V.  O'Riley  (Mich.)  421. 

In  an  action  for  seduction,  previous  nncbasti- 
ty  held  not  an  affirmative  defense'  within  cir- 
cuit court  rule  7,  subd.  b.^3reenman  v.  O'Riley 
(Mich.)  421. 

•In  an  action  by  a  woman  for  her  own  se- 
duction, an  allegation  that  defendant  "seduced" 
plaintiff  is  a  sufficient  allegation  that  plaintiff 
was  virtuous  prior  to  the  alleged  seduction. — 
Greenman  v.  O'Riley  (Mich.)  421. 

•In  an  action  by  a  woman  for  her  own  se- 
duction, evidence  held  sufficient  to  justify  the 
jury  in  finding  that  defendant  used  such  prom- 
ises, artifices,  and  deceit  as  would  overcome  the 
scruples  of  a  chaste  woman.^-Oreenman  T. 
O'Riley  (Mich.)  421. 

•Except  where  there  are  confidential  rela- 
tions or  peculiar  circumstances,  no  right  of 
action  exists  by  a  woman  against  her  seducer. 
— Welsund  y.  Schueller  (Minn.)  483. 

SELF-DEFENSE. 

Justification  of  homicide,  see  "Homicide,"  |  6. 

SENTENCE. 

In  criminal  prosecutions,  see  "Criminal  Law," 
i  6. 

SERVICE. 

Of  notice  of  purchase  at  tax  sale,  see  "Taxa- 
tion," g  16. 

Of  notice  to  redeem  from  tax  sale,  see  "Taxa- 
tion, {  15. 

Of  process,  see  "Process,"  {  1. 

SERVICES. 

See  "Work  and  Labor." 

SET-OFF  AND  COUNTERCLAIM. 

Pleading  set-off  or  counterclaim,  see  "Plead- 
ing," 1  2. 


1.   Bnbjeot-matter. 

Where  certain  notes  sued  on  were  trans- 
ferred by  the  payee  to  his  wife  before  matu- 
rity, the  denial  of  the  maker's  right  to  set  off 
a  claim  against  the  payee  against  such  notes 
held  not  error. — Cripps  v.  Buffington  (Iowa) 
231. 


SETTLEMENT. 


See  "Accord  and  Satisfaction"; 
and   Settlement";    "Payment" 
By  partners,  see  "Partnership,"  {  4. 


SEVERABLE  CONTRACTS. 

See  "Contracts,"  {  2. 
See  •jrllabna. 


'Compromise 
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SHELLEY'S  CASE. 

Apidicatkm  of  role  in  Sbelley'ii  Ca«e  to  oon- 
•troction  of  deed,  see  "Deed*,"  |  2. 

SIDEWALKS. 

8e«  "Municipal  Corporations,"  H  7,  & 

SILENCE. 

Oronnd  of  ewtoppel,  aee  "Eatoppel,"  i  2. 

SINKING  FUNDS. 

Por   payment   of  municipal    indebtednesa,    aee 
"Municipal  CkirporationK,"  |  9. 

SLANDER. 

S«e  "Libel  and  Blander." 

SPECIFIC  PERFORMANCE. 

IQIfect  of  abandonment  of  contract  on  riglit  to, 

see  "Vendor  and  Purchager,"  i  3. 
BfTect  of  Rtatute  of  frauds  on  right   to,  see 

"Frauds,  Statute  of,"  {  6. 

(    I.    Ooatraota  enforeeaUe. 

The  holder  of  an  option  for  the  purchase  of 
land  held  not  entitled,  after  al>andoninK  the 
contract,  to  enforce  specific  performance  or  re- 
cover payments  made. — Ilanschilca  t.  Vadopich 

(s.  D.r%. 

*To  specifically  enforce  a  contract  it  must  t>e 
definite  and  certain  in  ita  terms,  or  capable  of 
being  made  so. — Auer  y.  Mathews  (Wis.)  45. 

*A  contract  for  the  conveyance  of  land  held 
not  Hufticiently  certain  to  authorize  specific  per- 
formance.— Auer  V.  Mathews  (Wis.)  45. 

1   S.    Good  faith  and  dUlcenoe. 

A  contract  for  purchase  of  real  estate  held 
not  indefinite  on  the  question  of  deferred  pay- 
ment and  on  tender  of  the  money  due  and  a  mort- 
Kage  for  the  deferred  payment  the  vendee  pre- 
served her  riahts  under  the  contract. — Libby  v. 
Parry  (Minn.)  2d0. 

•Where  a  contract  of  purchase  was  not  termi- 
nated on  default  of  the  vendee  by  giving  the 
notice  required  by  Laws  1807,  p.  431.  c.  223, 
the  purchaser  could  maintain  an  action  for 
Hpecinc  performance. — Libby  v.  Parry  (Minn.) 

*For  the  purpose  of  specific  performance, 
iin  express  repudiation  of  the  contract  and  a 
refuHal  to  perform  it  by  one  oarty  excuses  the 
oUier  from  any  subsequent  formal  offer  to  per- 
form.— Johnson  v.  Higgins  (Neb.)  1«8. 

*In  an  action  for  specific  performance  of  an 
executory  contract  for  purchftse  of  land,  it  is 
not  necessary  that  plaintiff  Hhould  have  been 
capable  of  j)erformance  when  the  contract  was 
entered  into  if  he  was  able  and  offered  to  per- 
form as  stipulated  in  the  agreement. — Johnson 
v.   Higgins  (Neb.)  168. 

i   3.    Proeeedlacs  and  relief. 

In  an  action  for  specific  performance,  evidence 
held  to  autlioriite  judgment  for  plaintiff. — ^Libby 
V.  Parry   (Minn.)  a)!l. 

In  an  action  to  enfon-e  a  parol  contract  to 
convey  land,  evidemv  hrld  not  to  show  such 
lMTfi>n««n<v  of  the  ctwtiiuM  on  the  purchaser's 
iiiirt  MS  to  tnko  the  <-n-<e  out  of  the  statute  of 
Iriuuls.-  -Steet>r  V.  Ktwch  (Neb.)   HVk 

In  lui  action  for  siKH-ilic  performance  of  a 
iMUtract  to  iHinvey  land,  evidence  hrU  to  sustain 


a   decree    for 
(Neb.)  1701. 

Aa  aHeged  eontnet  for  tke 
held  not  speafically 
dence. — Sweener  Cattle  Ca.  r. 


See 


See 


SPIRITUOUS  UQUORS. 

"Intoxicating  Liqn 


STALE  DEMAND. 

"Equity,"  f  2. 

STATEMENT. 


Of  case  or  facts  for  poipoae  of 
peal  and  Error,"  i  7. 


STATES. 

Courts,   see   "Courts." 

Executive  power,  see  "Constitatioiial  IJaw.'*  {  1 

Legislative    power,    see    "Coostitational    Lav  ° 

II  1,  2. 
Public  lands,  see  "Public  Lands,"   H   1.  2. 

I    1.     Ovrenmeat  and  eSeera. 

*A  senatorial  apportionment  act  remains  z 
force  until  supplanted  by  a  sabseqaent  ni'i 
act. — Williams  v.  Secretary  of  State  (Mick. 
749. 

Pub.  Acts  1905,  p.  352,  No.  245,  re-enai-tn-- 
Pub.  Acts  1901,  p.  266,  No.  189,  apporti<»h; 
senatorial  districts,  held  nsconstitiitioul  by  r» 
son  of  disparity  in  population  of  districts— 
Williams  v.  Secretary  of  State  (Mich.)  74ii. 

Courte  cannot  determine  the  apportionmeBt  <r 
direct  the  numl>er  of  senatorial  election  distrkt; 
into  which  a  county  may  be  divided ;  snch  it- 
ties  being  by  the  Constitution  vested  in  tit 
Legislature. — Williams  v.  Secretary  of  Stacc 
(Mich.)  749. 

'Under  constitutional  provision,  when  a  coiu- 
ty  is  entitled  to  two  or  more  senators,  i^ 
Legislature  must  make  an  apportionment  witb'- 
the  county  according  to  population  on  the  !»>• 
of  the  last  state  enumeration. — ^Williams  v.  See- 
'retary  of  State  (Mich.)  749. 

STATUTES. 

Class  legislation,  see  "Constitutional  Law,"  ( <L 
Laws  causing  encroachment   of   executive  on 

judiciary,  see  "Constitutional  Law,"  {  2. 
Laws  denying  persons  of  due  process  of  lav. 

see  "Constitutional  Law,"  |  8. 
Laws  depriving  persons  of  personal,  dviL  ut 

political  rights,  see  "Constitutional  Law,"  { 

4. 
Laws    impairing   obligation    of    contracts.   9^ 

"ConstitutionaJ  Law,"  |  5. 
Laws  imposing  administrative  duty  <m  judiciL' 

officers,  see  "Constitutional  I-*w/'  {  2. 
legislative  power  of  states,  see  "ConstitntioDs; 

Law,"  §{  1.  2. 

i>root«Mm«  relating  to  particular  tuhjeett. 
See  "Abatement  and  Revival,"  |  1 ;  "Abdactiaii.' 
It  1,  2;  "AAnowledgment,"  {  1;  "Adver- 
Possession,"  {  1 ;  "Agriculture" ;  "Animak" : 
"Appeal  and  Error,".  H  1,  4.  6-8;  "Arbitra- 
tion and  Award,"  {  1 ';  "Assault  and  Batterr.' 
H  1,  2;  "Assignments,"  H  1,  2;  "Bairjl: 
"Banks  and  Banking."  |  1 :  "Bastanfa.'  if  1. 
2 ;  "Boundaries."  |  1 ;  "Compromise  and  Sk- 
tlement";  "Contempt"  {  1;  "CorponitioiB.'t 
8;  "Costs."  K  1.  2.  6;  •KTonnties."  H  2.  i 
5,  6;  "Courts,"  81  1.  2;  "Criminal  Uw."  « 
2,  3,  8;    "Damages,"  H  1.  4;    "I^soent  isi 
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S«  -4,  5;  "Evidence,"  {  8;  "Execution,"  {{ 
1— 3  ;  "Ezecntors  and  Administrators,"  S|  2, 
•*  ;     -'  ' 


•Health,"   {  1;   "Highways,"  «  1,  2; 
cide,"   H   1.  2;   "Incest'*^;   "Indians"; 


'Homicide, 


'Infants,"  $  1;  "Injunction,"  |J  1,  8;  "Insur- 
ance,"  fl    1,   2,  4,   9,   12:   "Interest,"   I   2; 
"Intoxicating  Liquors" ;  "Judges,"  }  1 ;  "Judg- 
ment," n  1,  3,  10 ;  "  JusUces  of  the  Peace."  { 
2  ;     "Limitation  of  Actions,"  §  1 ;  "Lis  Pen- 
dens" ;  "Marriage" ;  "Master  and  Servant,"  i 
3;     "Mechanics'  Liens":   "Mines   and   Miner- 
als," f  1;  "Mortgages,''  J|  1,  7;  "Municipal 
Corporations,"  gf  1,  B-9;  "Negligence,"  f  2: 
"New  Trial,"  {  3;  "Officers,"  |  I;  "Parties,'* 
i     1;    "Partnership,"    i   4;    "Perjury,"    (    1; 
"Pleading,"  {§  4,  6;  "Public  I^nds,''^  81  1,  2; 
"Quieting  Title,"  f  2 :  "Quo  Warranto."  jS  1 ; 
"Railroads,"  SI  1.  2 ;  "Rape,"  8  2 ;  "Records"  ; 
"Replevin,''   g  3:   "Schools  and   School   Dis- 
tricts," i  1 ;  "Seduction,"  f  1 ;  "Specific  Per- 
formance,"  8    2:    "Taxation";    "'Tenancy    in 
Common,"  g  1;  "Trial,"  g  6:  "Venne,"  g  1: 
"Waters  and  Water  Courses,'*  (  4;  "Wills,'' 
f    2;  "Witnesses,"  g  1. 
Apportionment     of     legislative     districts,     see 

"States,"  g  1. 
Civil  damages  for  sale  of  liquor,  see  "Intoxi- 
cating Liquors,"  g  5. 
Statute   of   frauds,   see   "Frauds.    Statute   of." 

S    1.    EnaotBieiit,  reqvlaltes,  and  TaUdl> 
ty  ImjceneraL 

•Portion  of  Pub.  Acts  1906,  p.  811,  No.  214, 
imposing  a  license  tax  upon  transient  mer- 
chants, being  unconstitutional  in  part,  the 
whole  act  falls. — Brown  v.  Stuart  (Mich.)  717. 

ITnconstitutionality  of  provision  in  Pub.  Acts 
1800,  p.  372.  No.  237,  g  3,  subd.  6,  held  not  to 
aSfect  validity  of  further  provision  that  board 
of  registration  in  medicine  may  revoke  the 
certificate  of  registration  of  any  registered  prac- 
titioner who  inserts  any  advertisement  relative 
to  venereal  diseases. — Kennedy  v.  State  Board 
of  Registration   in  Medicine    (Mich.)    730. 

t   2.     Bnbjoeta  and  title*  of  aeta. 

*The  title  of  a  statute  which  simply  de- 
scribes an  amending  act  as  such  without 
stating  the  specific  character  of  the  amend- 
ment la  sufficient. — McGuire  v.  Chicago,  B.  & 
Q.  R.  Co.  (Iowa)  902. 

*ActB  27th  Gen.  Assem.  p.  88,  c.  49,  amend- 
ing Oode,  8  2071,  held  germane  to  the  original 
section  and  properly  covered  by  a  title  reciting 
that  it  was  an  act  to  amend  such  section. — 
McOuire  v.  Chicago,  B.  &  Q.  R.  Co.  (Iowa) 
902. 

The  tiUe  of  Pub.  Acts  1883,  p.  31,  No.  39,  held 
sufficient  to  include  the  provisions  of  section  14 
of  the  act  as  amended  by  Pub.  Acts  1899.  p.  2r>2, 
No.  231,  within  Const,  art.  4,  g  10,  providing 
that  no  law  shall  embrace  more  than  one  sub- 


ject,  which  shall   be   expressed   in   its   title. — 
Bird  ▼.  Amott  (Mich.)  646. 

Gen.  Laws  1895,  p.  349,  c.  168,  entitled 
"An  act  regulating  state  lands  and  the  pro- 
tection of  the  same,  and  to  repeal  certain 
acts  and  parts  of  acts,"  is  not  unconstita- 
tional  in  that  the  statute  embraced  more  than 
one  subject  not  expressed  in  the  title. — State 
V.    Shevlln-Carpenter  Co.   (Minn.)   935. 

g   3.    R«poal,  raapomaloii,  •zplratlon,  awd 
revlTal. 

*If  a  Bnbsequent  statute,  though  not  repug- 
nant in  all  its  provisions  to  the  former  enact- 
ment, is  clearly  intended  to  prescribe  the  only 
rule  which  should  govern  in  the  case  provided 
for,  it  repeals  the  prior  law  by  implication. — 
Clark  V.  Baxter  (Minn.)  838. 

I  4.     Oonatnietloa  aad  operation. 

'Unless  the  contrary  intent  is  clearly  in- 
dicated, an  amended  statute  is  to  be  construed 
as  if  the  original  statute  had  been  repealed 
and  an  independent  act  adopted  in  the  amend- 
ed form.— McGuire  v.  Chicago,  B.  &  Q.  R.  Co. 
(Iowa)  902. 

*For  the  purpose  of  aiding  in  the  construction 
of  a  statute,  the  court  may  revert  to  the  history 
of  the  times  and  ascertain  by  such  records  as 
courts  are  authorized  to  take  judicial  notice 
of  what  construction  has  been  adopted  by  other 
departments  of  the  government.— People  v. 
Michigan  Cent.  B.  Co.  (Mich.)  772. 

*Ab  a  general  rule  the  court  in  construing  an 
amendment  to  a  statute  must  consider  the 
amendment  as  a  part  of  the  original  act,  and 
the  entire  act  as  amended  must  be  given  the 
same  construction  as  if  the  amendment  had  been 
a  part  of  the  original  act. — People  v.  Michigan 
Cent.  R.  Co.  (Mich.)  772. 

*Where  the  Legislature  has  passed  an  act 
providing  for  a  new  revenue  system  and  has 
changed  the  former  methods  of  procedure,  the 
courts  in  construing  its  provisions  are  not  bound 
by  any  administrative  construction  of  the  former 
revenue  law. — Royal  Highlanders  v.  State  (Neb.) 
183. 

*Wbere  the  li'^eral  sense  of  a  statute  if  adopted 
as  the  legislative  meaning  would  shock  the 
ordinary  sense  of  justice,  it  is  to  be  rejected 
if  some  other  meaning  which  if  reasonable  can 
be  readily  read  therefrom  by  the  aid  of  any 
rule  for  judicial  construction  which  can  rea- 
sonably be  seen  to  be  the  real  intent  of  the 
Legislature.— State  v.  Chicago  &  N.  W.  By.  Co. 
(Wis.)  594 ;  Same  v.  Chicago,  St.  P.,  M.  &  O. 
Ry.  Co.  Id.;  Same  v.  Minneapolis.  St.  P.  & 
S.  S.  M.  Ry.  Co.,  Id.;  Same  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  Id. 

*In  rase  of  a  penal  statute  in  aid  of  con- 
tractual obligations,  such  strict  construction  in 
favor  of  the  party  on  which  it  bears  is  permis- 
sible as  will  avoid  so  reading  it  as  to  violate 
principles  of  natural  justice. — State  v.  Chicago 
&  N.  W.  Ry.  Co.  (Wis.)  594;  Same  v.  Chicago. 
St.  P.,  M.  &  O.  Ry.  Co..  Id. ;  Same  v.  Minne- 
apolis. St  P.  &  8.  8.  M.  Ry.  Co.,  Id.;  Same 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  Id. 
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HSVXSED   CK>DE8   1899. 

1T2      243 
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4823-4825 39 
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f>l  H8,  5189,  5207 75»2 

12»2     798 

203    788 

.21>T     38 

.2t>«    41 
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REVISED   CODES   1905. 

5022   786 

OTT4,  6775,  6703 792 

70r*S    241 
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S;>44,   8891 485 
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»01,  p.   9.  ch.  5 487 

»<>3.   p.  17a  ch.  131 83 

X>5,   pp.  91,  122,  ch.  62, 
S    124 86 

SOUTH  DAKOTA. 

CONSTITUTION. 

Lrt.  6,   S  2 247 

Irt.  e.  «  8 246 

^rt.  9,  J  8 897 

Urt.  11,  «  7 247 

^.rt.  13,  I  4 1003 

RBVISED  CIVIL  CODE. 

$§  883,  885.     Amended  by 

I.AWS  1895,  p.  52,  ch.  47     15 
88  1006-1011 23 


S  1150,  sabd.  3 22 

il201,8ubd.2 841 

H  2035c,  2451 339 

REVISED  CODE  OF  CIVIL 
PROCEDUBE. 

a  82,    91 26 

I  95    250,  253 

n  329,    835 2.52 

I  480    255 

§  708    253 

REVISED  CODE  OP  CRIM- 
INAL PROCEDURE. 

»  219,  221,  229,  230 248 

I  356  246 

5  364   352 

il  585,    586 246 

REVISED  POLITICAL 
CODE. 

Sf  1214,  1216, 1217, 1228. .  488 
%   2149  247 

REVISED  PROBATE  CODE. 
JS  147,  242,  248 26 

LAWS. 

1890.  p.  29.^  ch.  134 247 

1890,  p.  318,  ch.  150,  J  8. .  247 

1891,  p.  175,  cb.  05 247 

1895,  p.  52,  ch.  47 15 

WISCONSIN. 

CONSTITUTION. 
Art  1.   8   1 557 


Art.  8,  8  1 657,  594,  627 

Art.  8,  88  2.  6 657 

REVISED  STATUTES  1898. 

Ch.  40,  8  925-8 194 

f  1040  208 

I  1044  206,  208 

I  1050 208 

8  1081  215 

S  1087  208 

§8  1211-1214 594 

§8  1379-11-137^-31   202 

i%    1379-11-1379-18.     Amend- 
ed by  LawB  1901,  p.  46, 
ch.  48,  8  8069,  subd.  2.  198 
8  1379-18.      Amended    by 
Laws  1901,  p.  47.  ch.  43, 

88  2,  3069,  8ubd.  2 202 

8  1810   882 

I  2572 198 

f  2858    48 

«  3315,    3324 62 

88  4339,4361,4862 S5 

LAWS. 

1854,  p.  92.  ch.  74 594 

1860,  p.  153,  chs.  124,  174  694 

1883,  p.  236,  ch.  292 104 

1899,  p.  541,  ch.   308....  594 

1899.  p.  650,  ch.  351 208 

1899.  p.    705,    ch.    356,    8 

1676-22   212 

1001,  p.  46,  ch.  43,  8  8069, 

subd.    2 198 

1901.  p.  47,  cb.  43,  88  % 

3069.  snbd.  2 202 

1903.  p.  65.  ch.  44 627 

1903,  p.  491,  ch.  315 657 

1903,  p.  601,  ch.  878 657 

1905,    p.    60,    ch.    21,    88 

775b,  775c,  776d 210 

1905,  p.  6S7,  ch.  419 198 


STAY. 

Fendine  appeal  or  writ  of  error,  see  "Appeal 
and  Error,"  8  6. 

STOCK. 

Corporate  stock,  see  "Corporations,"  |  8. 

STOCKHOLDERS. 

Of  corporations,  see  "CorjMrationa,"  8  ^ 

STREET  RAILROADS. 

Carriage    of    passengers,    see    "Carriers." 

Exercise  of  power  of  eminent  domain,  see  "Ehni* 
nent  Domain."  8  3. 

Liability  of  railroad  for  injury  to  passenger  on 
street  car  caused  by  collision  with  railroad 
train,  see  "Railroam,"  8  4. 

Opini(m  evidence  in  action  for  personal  inju- 
ries, see   "Evidence,"   8    10. 

\  1.    Regulation  and  operntion. 

*The  question  of  the  contributory  negligence 
of  a  pedestrian  injured  in  a  collision  with  a 
street  car  held  for  the  jury. — Ward  v.  Marshall- 
town  Light,  Power  &  Ry.  Co.  (Iowa)  323. 

In  an  action  for  injuries  in  a  collision  with 
a  street  car  at  a  crossing,  evidence  held  to  es- 
tablish a  prima  facie  case  in  favor  of  plaintiff. — 
LaLonde  v.  Trans  St  Mary's  Traction  Co. 
(Mich.)  365. 

*In  an  action  for  injuries  to  a  traveler  in  a 
collision  with  a  street  car  at  a  crossing,  plaintiff 
held  not  guilty  of  contributory  negligence  as  a 


matter  of  law  in  failing  to  stop  and  look  a 
second  time  before  crossing  in  front  of  the  car. 
— Hebbelthwaite  v.  Detroit  United  Ry.  (Mich.) 
433. 

Where  a  motoneer  discovered  that  a  boy 
riding  on  the  track  was  in  peril,  it  was  his 
duty  to  use  reasonable  care  to  give  the  boy 
warning,  and  if  he  failed  to  exercise  such  care, 
it  constituted  wanton  negligence. — Rawitzer  v. 
St  Paul  City  Ry.  Co.  (Minn.)  271. 

If  a  motorman,  as  soon  as  he  saw  a  boy  in 
peril  on  the  track,  in  the  exercise  of  ordinary 
care  stopped  the  car  in  the  shortest  possible 
time  and  distance,  the  railroad  company  was 
not  liable  for  resulting  injury  to  the  hoy. — 
Rawitzer  y.  St  Paul  City  Ry.  Co.  (Minn.) 
271. 

In  an  action  for  injuries  caused  by  a  collision 
with  a  street  car,  the  speed  at  which  the  car  was 
running  at  and  immediately  before  the  time  of 
the  accident  was  a  material  circumstance. — 
Rawitzer  v.  St  Paul  City  Ry.  Co.  (Minn.)  271. 

*A  pedestrian  about  to  cross  two  street  car 
tracks  on  which  two  cars  are  rapidly  approach- 
ing in  opposite  directions,  must  exercise  reason- 
able care  to  avoid  being  struck. — O'Brien  v. 
St.  Paul  City  Ry.  Co.  (Minn.)  805. 

'Failure  of  a  pedestrian  to  exercise  reasonable 
care  to  avoid  bein^  struck  by  a  street  car  held 
to  constitute  contributory  negligence. — O'Brien 
v.  St  Paul  City  Ry.  Co.  (MinnO  805. 

Conduct  of  plaintiff  in  attempting  to  cross 
track  in  front  of  approaching  street  car  held 
to  have  constituted  contributory  negligence  as 
a  matter  of  law.— O'Brien  y.  St  Paul  City  Ry. 
Co.    (Minn.)   805. 
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STREETS. 

See  "Municipal  CorpoTations,"  H  2,  6,  7,  8. 
Compensation  of  abutting  owners  on  yacation 
of,  8e«  "Ehninent  Domain,"  S  2. 

SUBCONTRACTORS. 

Kieht  to  mechanic's  lien,  see  "Mechanics' 
Liens,"   {  a 

SUBMISSION 

To  arbitration,  see  "Arbitration  and  Award," 
I  1. 

SUBROGATION. 

To  rights  of  mortgagee,  see  "Mortgages,"  i  6. 

A  surety  who  has  been  fully  compensated 
according  to  his  contract  for  assuming  the  debt 
of  another  is  not  entitled  to  subrogation  to 
the  creditors'  rights. — Culbertson  t.  Mlinger  ft 
Brigham   ( Iowa )   454. 

SUMMONS. 

See  "Process." 

SUNDAY. 

Selling  liquor  on  Sunday,  see  "Intoxicating 
Laquors,"  {  4. 

SUPERSEDEAS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
ErrSlr,"   |   6. 

SUPERVISORS. 

Connty  supervisors,  see  "Counties,"  f  6. 

SUPPLEMENTAL  PLEADING. 

See  "Equity,"  f  & 

SURETY  COMPANIES. 

See  "Principal  and  Surety,"  |  1. 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURFACE  WATERS. 

See  "Waters  and  Water  Courses,"  |  L 

SURGEONS. 

See  "Piiysicians  and  Surgeons." 

SURVIVORSHIP. 

Evidence,  see  "Death,"  t  1. 

SWAMP  LANDS. 

Sales  of  mineral  rights  in  swamp  lands,  see 
"Mines  and  Minerals,"  |  1. 

TAXATION. 

Acquisition  of  tax  title  by  co-tenant,  see  "Ten- 
ancy in  Common,"  {  1. 

Construction  of  provision  in  deed  relating  to 
payment  in  taxes,  see  "Deeds,"  g  2. 


Effect    of    partial    invaliditj-    of    statstr.  >■ 

"Statutes.'' 
ESstoppel  of  wife  to  claim  dower  I9  nuti 

husband's   statements   betotc    tax  iMtni. 

"Dower,"  |  2. 
Injunction    against    removal    of    propm} 

purchaser  at  illegal  tax  sale,  see  "Injiuaxr. 

Judicial  notice  in  action  t»  oolleet  tasti. 

"Evidence,"  g  1. 
Law  relating  to  as  class  leeislation,  see  ~CW. 

tntional    Law,"    {    6. 
Law    relating    to    as    delegation    of   legpw: 

power,  see  "Constitutional  Law,**  f  2. 
Law  luting  to  as  denial    ot   doe  proixs>  i 

law,  see  "Constitutional   IJaw,**  I  & 
Law  relating  to  as  denial  of  equal  protecOK  i 

law,  see  "X^nstitutional  Law."  |  7. 
Recovery  from  owner  for  taxes  paid  by  isiaut 

by  another,  see  "Money  Paid. 
Requirement  of  fees  on  filing  for  nominatioe.: 

primary  election  as  violation  of  con.«ritir.» 

al  provision  for  equality  of,  see  ~Elt!am>' 

Right  of  county  treasurer  to  compennti<ia  ft 

sale  of  real  estate  to  county,  see  "CooBtn' 

«2. 

Local  or  tpecial   ta^e*. 
See  "Counties,"  f  4 ;  "Municipal  Corpontiw* 

{  4 ;  "Schools  and  Sdiool  Districts,"  {  L 
Assessments    for    municipal    improvement!,  n 

"Municipal  Corporations,"  f  5. 

Occupation  or  privilege  taset. 
See   "Intoxicating   Liquors,"    f   2;  *Xi«ec!«' 

g    1.    Hatwe    amd    eztamt     of    power  b 
ESBevaL 

Laws  1903,  p.  491,  c  315,  contemplate  sa? 
and  local  taxation  of  railway  property  tlw  sia- 
as  other  property  as  near  as  practicable'.  ^ 
avails  after  reaching  the  state  treaaoir  ix 
the  corresponding  results  of  the  local  iapa- 
tions,  after  reaching  local  treasuries,  T^miiui 
with  their  respective  agencies  as  upon  a  at- 
structive  accounting  and  exchange  of  etidn- 
lents.— Chicago  ft  N.  W.  By.  Co.  ▼.  SUte  (Ws 
557. 

The  purposes  of  the  ad  valorem  railwav  taik: 
law  being  to  tax  railway  property  on  tbf  a-- 
basis  as  other  property  prescribed  for  din^ 
taxation  throughout  the  state  is  taini  n- 
elusive  of  special  assessments,  the  avails  : 
money  should  be  regarded  as  the  result  in  ^■ 
feet  of  state,  county,  city,  town,  village,  scfex 
and  road  taxation.--Chicago  ft  N.  W.  R.t.  0' 
V.  SUte  (Wis.)  567. 

•A  "tax"  in  the  ordinary  sense  defined.— Satt 
T.  Chicago  &  N.  W.  By.  Co.  (Wis.)  594;  Sw 
T.  Chicago,  St.  P.,  M.  &  O.  By.  Co.,  Id.:  Sim 
T.  Minneapolis,  St.  P.  ft  S.  S.  M.  Ry.  Cc  Id: 
Same  t.  Chicago,  M.  ft  St.  P.  By.  Co..  Id. 

{   S.    ConstttwtloBal     i«aviz«^emts    sal 
restrletloaa. 

The  special  tax  imposed  on  corporations  cmt- 
ed  by  Pub.  Acts  1883,  p.  31,  No.  39.  t  U.e 
amended  by  Pub.  Acts  1887,  p.  102,  No.  % 
and  Pub.  Acts  1899,  p.  262,  No.  231,  ieU  n:< 
as  within  the  legislative  power  conferwd  ti' 
Const,  art.  14,  {  10.— Bird  v.  Amott  (MiA 
646. 

The  first  clause  of  0>n8t.  art.  8.  {  1,  dedirii! 
that  the  rule  of  taxation  shall  be  uniform.  :^ 
lates  only  to  property  taxed  directly. — Cbioi* 
ft  N.  W.  By.  Co.  T.  State   (Wis.)  557. 

The  rule  of  uniformity  has  reference  to  lu- 
formity  of  burden,  not  necessarily  nnifon- 
ity  of  methods  of  imposing  bui^eo-s. — C^ 
cago  ft  N.  W.  By.  Co.  t.  SUte  (Wis.)  ooT. 


*Folnt  ajuiietated.    8««  syllabus. 
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^  rule  of  uniformity  for  direct  taxation 
Sens  every  dollar  in  value  of  all  property 
loribed  for  direct  taxation,  having  regard  to 
::ia.l  conditions  in  respect  to  taxing  districts, 
same,  as  near  as  practicable,  as  every 
2r  dollar  in  value  of  sucli  property  is  bur- 
ed. — Chicago  &  N.  W.  Ry.  Co.  v.  State 
'is. )      557. 

!onst.  art.  8.  (  1,  limits  taxation  of  property 
such  as  the  Legislature  shall  prescribe,  makes 

such  property  one  class,  and  ordains  that  the 
e    of    taxation   shall   be  uniform   in   respect 

reto. — Chicago  &  N.  W.  Ry.  Co.  v.  State 
■is.)    557. 

J>>zist.  art.  8,  {  1,  declaring  that  the  rule  of 
Latiou  shall  be  uniform,  does  not  limit  the 
srcise  of  the  power  of  taxation  to  that  on 
t>i>ertj. — Chicago  &  N.  W.  Ry.  Co.  v.  State 
Vis.)    557. 

Const,  art.  8,  {  1,  leaves  the  Legislature  an- 
nited  authority  as  to  what  property  shall  be 
xed  and  what  shall  not  be  taxed,  subject  to 
her  equality  clauses  of  the  organic  law,  in- 
uding  article  1,  f  1,  and  in  prescribing  prop- 
ty  for  taxation  all  of  any  particular  class 
.ust  be  80  prescribed  or  exempted. — Chicago  & 
.   W.  Ry.  Co.  V.  Bute  (Wis.)  557. 

In  prescribing  property  for  direct  taxation  or 
istrumentalities  to  effect  such  taxation  the 
legiRlature  may  under  Const,  art.  8,  |  1,  classify 
nd  Rubclassify  property  to  the  extent  of  distin- 
uishing  differences  as  to  a  particular  claas  or 
ubclasR,  so  that  as  to  all  property  taxed  the 
ule  of  taxation  shall  be  uniform.— -Chicago  & 
■J.  W.  Ry.  Co.  V.  State  (Wis.)  557. 

It  is  within  the  legislative  discretion  to  place 
"ailway  corporations  in  a  class  by  themselves 
ts  regards  instrumentalities  for  imposing  on 
lli«>ir  property  the  same  rate  of  taxation  as 
near  as  practicable  as  is  imposed  on  ail  other 
property  throughout  the  state. — Chicago  &  N. 
W.   Ry.  Co.  V.  State   (Wis.)   557. 

I^ws  1854,  p.  92,  c.  74,  did  not  impose  a  tax 
on  railroad  property  or  a  tax  at  all  within 
the  meaning  of  article  8,  |  1,  of  the  Constitu- 
tion, thongn  it  did  impose  a  tax  in  the  just 
sense  of  the  term,  in  that  it  imposed  on  the 
owners  of  property  the  duty  of  contributing 
indirectly  on  account  thereof  to  the  public 
revenue. — State  v.  Chicago  &  N.  W.  Ry.  Co. 
(WisO  594 ;  Same  v.  Chicago,  St.  P.,  M.  &  O. 
Ry.  Co.,  Id.;  Same  v.  Minneapolis,  St.  P.  & 
S.  a  M.  Ry.  Co.,  Id.;  Same  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  Id. 

Laws  1854,  p.  92,  c.  74,  having  been  determin- 
ed by  the  Supreme  Court  of  the  state  not  to 
impose  a  tax  on  railroads  within  the  meaning 
of  constitutional  provisions,  establishes  the  char- 
acter of  such  features  of  such  law  as  are  in- 
cluded in  Rev.  St.  1898,  §«  1211-1214,  as  regards 
whether  they  deal  with  taxation  in  a  constitu- 
tional sense. — State  v.  Chicago  &  N.  W.  Ry.  Co. 
(Wis.)  594 :  Same  v.  Chicago,  St.  P.,  M.  &  O. 
Ry.  COy  Id. ;  Same  v.  Minneapolis,  St.  P.  &  S. 
8.  M.  Ry.  Co..  Id. ;  Same  t.  Chicago,  M.  &  St. 
P.  Ry.  Co.,   Id. 

{  3.     Iiiabillty  of  persons  and  property. 

Bonds  belonging  to  testator's  estate  not  issued 
until  Glctober,  1900,  held  not  subject  to  taxa- 
tion as  omitted  property  for  the  years  1899  and 
1900.— aibeon  v.  Clark  (Iowa)  527. 

School  district  purchasing  land  included  in 
assessment  roll  as  approved  by  the  township 
board  of  review  held  to  take  the  same  subject 
to  the  tax  to  be  levied  thereon. — Public  Schools 
of  City  of  Iron  Mountain  v.  O'Connor  (Mich.) 
420. 

*A  fraternal  beneficiary  association,  conducted 
for  the  mutual  benefit  of  its  members  held  not 


a  charitable  aasociation,  and  its  property  and 
funds  are  not  used  excluaively  for  charitable 
purposes  so  as  to  be  exempt  from  taxation.— 
Royal  Highlanders  v.  State  (Neb.)  183. 

Laws  1890,  p.  318,  c  150,  {  3,  re-enacted  in 
1891  and  1897,  and  carried  into  Rev.  Pol.  Code, 
i  2149,  held  not  in  conflict  with  Const,  art.  11, 
8  7,  relating  to  exempting  property  from  taxa- 
tion.—Harris  V.  Stearns   (S.  D.)   247. 

'Under  the  express  provisions  of  Rev.  St. 
1898,  I  1044,  property  m  the  possession  of  an 
agent  on  the  Ist  day  of  May  is  properly  as- 
sessable to  such  agent. — State  t.  Fisher 
(Wis.)  206. 

Under  Rev.  St.  1898,  |{  1040,  1044,  reassess- 
ment of  property  in  name  of  agent  held  not 
valid  where  agent  was  not  in  possession  at  time 
of  reassessment.— In  re  Knight's  Ejstate  (Wis.) 
208;  Ashland  County  v.  Kjiight,  Id. 

*Rer.  St.  1898,  {  1059,  held  not  to  author- 
ize reassessment  where  prior  assessment  has 
been  set  aside  or  determined  to  be  void,  in 
view  of  section  1087. — In  re  Knight's  Estate 
(Wis.)   208;    Ashland   County    t.    Knight,   Id. 

There  is  no  difference  as  regards  the  contract 
basis  between  exactions  from  foreign  corpora- 
tions and  those  from  domestic  corporations 
for  the  privilege  of  doing  business  in  the 
state.— State  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.) 
594 ;  Same  v.  Chicago,  St  P.,  M.  &  O.  Ry.  Co. 
Id.;  Same  t.  Minneapolis,  St.  P.  &  S.  8.  M. 
Ry.  Co.,  Id.;  Same  t.  Chicago,  M.  &  St  P. 
Ry.  Co.,  Id. 

On  acceptance  by  a  railroad  company  of  the 
offered  privilege  to  operate  its  road  by  actually 
operating  the  same,  the  acceptance  to  pay  the 
stated  compensation  therefor  rests  on  contract 
and  is  redeemable  only  by  fully  paying  the  same. 
-State  V.  Chicago  &  N.  W.  Ry.  Co.  (Wis.)  594: 
Same  v.  Chicago,  St  P^  M.  &  O.  Ry.  Co.,  Id. ; 
Same  v.  Minneapolis,  St  P.  &  S.  S.  M.  Ry. 
Co.,  Id. ;  Same  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 
Id. 

Rev.  St  1898,  I  1212,  imposes  an  obligation 
for  payment  to  the  state  by  every  railroad  com- 
pany of  a  percentage  of  ito  gross  earnings  as  a 
consideration  for  the  privilege  of  operating  its 
road  and  the  acceptance  of  the  privilege  creat^ 
a  debt  to  the  state. — State  v.  Chicago  &  N.  W. 
Ry.  Co.  (Wis.)  HM;  Same  v.  Chicago,  St.  P.,  M. 
&  O.  Ry.  Co.,  Id. ;  Same  v.  Minneapolis,  St.  P. 
&  S.  S.  M.  Ry.  Co.,  Id. ;  Same  v.  Chicago,  M. 
&  St  P.  Ry.  Co.,  Id. 

Where  a  corporate  charter  conditions  the  ex- 
ercise of  a  corporate  privilege  upon  the  corpora- 
tion paying  to  the  state  a  proportion  of  ite  in- 
come, the  acceptance  of  the  charter  creates  a 
contract,  and  the  exaction  when  plainly  made 
for  taxation  is  a  tax  in  the  just  and  proper  sense 
of  the  term,  but  is  at  the  same  time  a  debt  and 
not  a  tax  in  the  constitutional  sense. — State  v. 
Chicago  &  N.  W.  Ry.  Co.  (Wis.)  594 ;  Same  v. 
Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  Id. ;  Same  v. 
Minneapolis.  St  P.  &  8.  S.  M.  Ry.  Co.,  Id.; 
Same  v.  Chicago,  M.  &  St  P.  Ry.  Co.,  Id. 

{   4.    Flaoe  of  taxation. 

The  Legislature  cannot  arbitrarily  give  prop- 
erty a  situs  for  taxation,  but  the  tax  burdens 
must  be  imposed  on  the  state,  the  county,  and 
the  smaller  taxing  districta  at  large  according  as 
the  purpose  thereof  is  general  or  local. — Chi- 
cago &  N.  W.  Ry.  Co.  ▼.  State  (Wis.)  657. 

The  limitation  of  the  legislative  power  in 
fixing  the  situs  of  personal  property  for  taxa- 
tion includes  any  taxing  district  where  such 
relations  exist  between  it  and  the  owner  of  the 

Sroperty  that  reasonably  it  may  be  said  the 
uty  to  pay  the  tax  is  a  return  obligation 
for  some  duty  of  the  payee  to  extend  to  the 
former,    either   as    to    person    or   property    the 


'Point  annotated.    See  syllabna. 
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benefit  of  Its  government. — Chicago  &  N.  W. 
Ry.  Co.  V.  State   (Wis.)  557. 

Whether  the  duty  to  pay  a  tax  in  return  for 
some  duty  of  the  payee  as  to  the  benefits  of 
its  government  exists  is  a  legislative  question 
and  wholly  beyond  judicial  interference  except 
in  case  of  manifest  caprice  or  violation  of  the 
rule  that  taxation  shall  he  uniform. — Chicago 
&  N.  W.  Ry.  Co.  V.  State  (Wis.)  557. 

The  doctrine  that  the  situs  of  personal  prop- 
erty for  taxation  is  the  home  of  the  corpora- 
tion is  the  law  only  in  the  absence  of  a  law  fix- 
ing some  other  situs.— Chicago  &  N.  W.  Ry.  Co. 
V.  State  (Wis.)  557. 

The  scope  of  the  power  of  the  Legislature  to 
fix  the  situs  of  railway  property  for  taxation 
bag  regard  to  the  nature  of  such  property  as 
personalty. — Chicago  &  N.  W.  Ry.  Co.  v.  State 
(Wis.)  557. 

The  limit  of  legislative  power  as  to  territory 
in  fixing  the  situs  of  personal  property  for 
taxation  is  not  the  taxing  districts  in  which 
the  visible  part  of  the  railroad  and  its  office 
or  offices  are  located.— Chicago  &  N.  W.  Ry. 
Co.  V.   State   (Wis.)  557. 

The  popular  nature  of  railway  corporations 
warrants  the  exercise  of  legislative  power  giv- 
ing to  their  property  for  purposes  of  taxation 
a  general  situs  and  applying  thereto  the  average 
rate  of  taxation  throughout  the  state  on  gener- 
al property  prescribed  for  taxation. — Chicago 
&  N.  W.  By.  Co.  V.  State  (Wis.)  557. 

{  5.    litvj  and  assessment. 

A  tax,  state  or  local,  must  be  levied  in  the 
sense  of  voting  the  tax  by  the  legislative  power 
to  which  the  same  is  referable;  but  the  act 
of  laying  the  tax  and  of  determining  the  basis 
thereof  as  regards  the  valuation  of  property 
on  the  legislative  plan  is  administrative. — 
Chicago  &  N.  W.  Ry.  Co.  v.  Bute  (Wis.)  557. 

Const  art.  8,  §§  2,  5,  are  to  be  read  together, 
the  latter  limiting  the  exercise  of  the  taxing 
power  to  public  purposes,  and  the  former  limit- 
ing the  use  of  the  avails  of  such  exercise; 
but  they  do  not  limit  the  method  of  determin- 
ing the  needs  thereof. — Chicago  &  N.  W.  Ry. 
Co.  v.  State  (Wis.)  557. 

When  the  Legislature  determines  to  raise 
a  stated  sum  by  taxation  and  delegates  to 
administrative  officers  the  duty  of  making  com- 
putations, and  thereby  fixing  the  rate  and  event- 
ually the  amount  of  the  taxes,  it  levies  the  same 
in  a  constitutional  sense.— Chicago  &  N.  W.  By. 
Co.  V.   State    (Wis.)    557. 

Const  art.  8,  {  5,  providing  that  the  Legi»' 
lature  shall  provide  a  tax  sufficient  and  when- 
ever the  expenses  of  any  year  shall  exceed 
the  income  shall  provide  for  levying  a  tax  for 
the  ensuing  year  sufficient  with  other  sources, 
is  satisfied  if  the  Legislature  determines  to 
raise  by  taxation  a  specific  sum  for  public 
purposes  or  such  sum  as  the  form  of  taxation 
adopted  will  produce.— Chicago  &  N.  W.  Ry. 
Co.  V.  State  (Wis.)  557. 

f   6.    —  Mode  of  assessment  In  general. 

•The  presumption  of  truth  arising  from  a 
taxpayer  8  sworn  return  of  his  property  cannot 
be  overcome  by  mere  surmise  that  property 
has  been  omitted  therefrom. — Gibson  v.  Clark 
(Iowa)  627. 

Where  a  grantor  reserves  standing  timber, 
it  may  be  assessed  for  taxation  to  him  separate- 
ly from  the  fee  as  real  estate. — Ward  y.  Echo 
Tp.  (Mich.)  364. 

It  is  not  necessary,  when  one  owner  owns 
a  section  of  land,  to  divide  and  value  it  by 
taxation  for  40-acre  descriptions.— John   Dun- 


can  Land    &   Mining   Co.    r.    Bnsdi   (\Ck*.- 
494. 

•Where  the  Legislature  has  passed  a=. 
providing  for  a  new  revenue  systeni  and  /^ 
changed  the  former  methods  of  procedure.  -=- 
courts,  in  construing  its  provisions,  ai«  i.. 
bound  by  any  administrative  constrncticEs 
the  former  revenue  laws. — Royal  Higfajacsi?- 
v.   State   (Neb.)   183. 


In  assessing  real  property,  the 
agency  is  not  concerned  with  phyaical 
except  as  evidence  of  physical  conditions,  z.-t 
specially  concerned  with  franchise  valne ;  i". 
being  valued  as  a  unit  by  adding  together  ■!• 
separate  values  of  the  elements.— Chicago  A  5. 
W  Ry.  Co.  V.  State  (Wis.)  557. 

Laws  1903,  p.  601,  c.  378,  exempting  froTj 
taxation  as  personal  property  any  ordLnar: 
mortgage  or  lien  in  the  nature  of  a  morx^ts^ 
on  realty  and  debts  secured  thereby  to  -> 
extent  of  the  value  of  the  security,  makes  tt- 
same  taxable  to  the  mortgagee  separately  fnn 
the  value  of  the  equity  or  to  the  mortgagor  si::: 
the  equity,  the  same  as  if  the  land  were  e2- 
incnmbered,  at  the  latter's  option. — CSiica^  A 
N.  W.  Ry.  Co.  ▼.  State  (Wis.)  557. 

Under  Laws  1903,  p.  601.  c.  378,  so  mnch  -•-: 
a  mortgage  debt  as  measures  the  valne  of  ti- 
security  is  excluded  from  that  which  the  mor 
gagor  may  set  off  against  his  credits,  and  it 
not  available  to  the  mortgagee  in  making  c? 
his  balance  of  credits  over  liabilities  Eiibie>'; 
to  tax,  but  the  excess  of  the  mortgage  iii: 
over  the  valne  of  the  security  is  a  matter  n- 
ceivable  as  to  the  mortgagee  and  payable  as 
to  the  mortgagor  to  be  taken  account  of  tj 
them  respectively  in  determining  the  amount  nf 
their  respective  credits  subject  to  taxatiia:.— 
Chicago  &  N.  W.  Ry.  Co.  v.  State  (Wis.)  55T. 

Laws  1903,  p.  601,  c.  378,  making  a  mortgif^ 
taxable  to  the  mortgagee,  separable  from  tt' 
value  of  the  equity  or  to  the  mortgagor  with 
the  equity  in  the  latter's  option,  is  legitimat' 
exercise  of  the  right  of  classification. — ChictS'^ 
&  N.  W.  Ry.  Co.  V.  State  (Wis.)  557. 


I   7.    -^   Mode  of  assessment  of 

rate  stock,  property,  or  reeelpts. 

X  surplus  consisting  of  unassigned  fands  col- 
lected by  an  insurance  company,  in  which  its 
policy  holders  had  no  legal  interest,  ftrW  not  i 
liability  which  the  insurance  company  wxs  po- 
titled  to  deduct  from  its  taxable  credits  nude 
Code  Supp.  1902,  p.  1311,  §«  1333b,  1333c— Chi- 
cago Life  Ins.  Co.  v.  Board  of  Review  of  Otr 
of  Des  Moines  (Iowa)  305. 

•Under  Code  Supplement,  If  2033a.  203.%.  ami 
2033c,  a  certain  railway  system,  parts  of  vbkb 
were  constructed  at  different  times  and  sepa- 
rately operated,  but  owned  in  common,  held  «n 
interurban  railway. — Waterloo  &  C.  F.  Rapiit 
Transit  Co.  v.  Board  of  Supervisors  of  Black- 
hawk  County  (Iowa)  3ia 

The  executive  and  legislative  constrocfii'D 
placed  on  Acts  1846,  p.  37,  No.  42,  and  La" 
1848,  p.  276,  No.  197,  and  Laws  1855,  p.  Si 
No.  139,  relating  to  toe  taxation  of  a  railroad. 
held  conclusive  as  to  the  legislative  intent- 
People  V.  Michigan  Cent  B.  Co.  (Mich.)  771 

•A  fraternal  benefit  association  is  entitled  tt 
set  off  the  amount  of  its  outstanding  bm- 
ficiary  certificates  against  securities  devoted  ei- 
clusively  to  the  payment  of  such  certificates.— 
Royal  Highlanders  v.  State   (Neb.)    183. 

The  property  of  a  public  service  corporation 
is  to  be  valued  for  taxation  as  a  unit;  tbf 
franchise  element  and  tangible  elements  beia; 
regarded  as  inseparable  parts  of  one  thing  in 
which  the  former  so  far  predominates  as  tt 
stamp  all  with  the  impress  of  peiaonal  prop- 
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^- — Chicago  &  N.  W.  Ry.  Co.  ▼.  State  (WIb.) 

*^».  assessing  property  of  ordinary  corporations 
<:>f  firms  or  individuals,  the  same  is  to  be 
■■  vs-ed  with  reference  to  Its  use,  situation,  and 
"that  concerns  the  same ',  no  value  being 
^<3^d  on  such  intangibles  as  good  will  or 
i  i.  nary  corporate  rights.— Chicago  &  N.  W. 
r^     Co.  V.  State  (Wis.)  657. 

Er*'x'oi)erty  owned  by  mere  private  corporations 
_  ■«:o  be  valued  the  same  as  if  owned  by  a 
i-'^'ate  person.— Chicago  &  N.  W.  Ry.  Co.  t. 
^•-te    (Wis.)   557. 

E-<aws  1903,  p.  491,  c.  315,  applying  the  aver- 
red rate  of  taxation  on  general  property  one 
^a."*-!-  on  the  value  of  the  railway  property  as 
•  such  year  in  taxing  the  latter  the  succeeding 
-^^s.x,  is  legitimate  and  consistent  with  Const. 
c— t.  8,  S  1,  requiring  uniformity  of  taxation. — 
!Vk.i«ago  &  N.  W.  Ry.  Co.  v.  State  (Wis.)  557. 

-A.  date  being  fixed  by  law  for  the  ses.<iion 
f  an  administrative  board  to  perform  duties 
t  a  quasi  judicial  nature,  no  notice  to  Individ- 
1  fS-ls  specially  interested  is  necessary  unless 
■fclierwise  required  by  statute. — Chicago  &  N. 
A^".    Ry.  Co.  V.  State   (Wis.)   557. 

The  role  that  the  property  of  a  railway  cor- 
>OTation  for  the  purposes  of  direct  taxation 
i.'kvist  be  valued  as  a  unit  demands  that  the 
werage  rate  of  taxation  on  general  property 
-liTonghout  the  taxing  districts  which  in  any 
r-<^n8onnble  view  are  entitled  to  participate  in 
tsizing  such  property  be  applied  thereto  and 
title  avails  be  treated  as  belonging  to  the  state 
for  public  purposes  on  the  tiieory  of  a  con- 
FftTuctive  accounting  between  it  and  such  tax- 
iTig  districts.— Chicago  &  N.  W.  Ry.  Co.  v. 
State  (Wis.)   557. 

The  purpose  of  the  return  of  gross  earnings 
required  by  Kev.  St.  1898,  S  1211,  is  to  enable 
the  state  to  determine  the  proportion  of  such 
earnings  to  which  it  is  entitled  for  the  privilege 
of  operating  the  road  for  the  ensuing  year,  and, 
though  approved  by  the  railroad  commissioner, 

it    is  only  prima   facie  binding  as   to   the  real 

right  of  the  matter. — State  v.  Chicago  &  N.  W. 

Ry.  Co.  (Wis.)  594 ;  State  v.  Chicago,  St.  P.,  M. 

&   O.   Ry.   Co.,   Id.;    Same  v.   Minneapolis,   St 

P.  &  S.  S.  M.  Ry.  Co.,  Id.;  Same  v.  Chicago, 

M.   &.St.  P.  Ry.  Co.,  Id. 
Laws  1899,  p.  541,  c.  308,  contemplates  that 

the  approval  by  the  railroad  commissioner  of  the 

return  by  a  railroad  of  its  gross  earnings  shall 

precede  the  application  for  the  license. — State  v. 

Chicago  &  N.  W.  Ry.  Co.  (Wis.)  594;  Same  v. 

Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  Id. ;  Same  v. 

Minneapolis,  St  P.  &  S.  S.  M.  Ry.  Co.,  Id.; 

Same  v.  Chicago,  M.  &  St  P.  Ry.  Co^  Id. 

Rev.  St  1898,  S*  1211-1214,  except  as  they 
have  been  displaced  by  the  ad  valorem  method 
of  obtaining  revenue  from  railroad  companies, 
have  not  been  changed  except  by  Laws  1809, 
p.  541,  c.  308.— State  v.  Chicago  &  N.  W.  Ry. 
Co.  (Wis.)  594;  Same  v.  Chicago,  St  P.,  M. 
&  O.  Ry.  Co.,  Id. ;  Same  v.  Minneapolis,  St  P. 
&  S.  S.  M.  Ry.  Co.,  Id. ;  Same  v.  Chicago,  M. 
&  St  P.  Ry.  Co.,  Id. 

Laws  1854,  p.  92,  c.  74,  being  the  original 
act  in  the  state  for  obtaining  public  revenues 
from  railroads,  is  the  same  in  all  essential 
features  as  Rev.  St  1898,  «S  1211-1214,  inolu- 
sive,  except  as  modified  by  Laws  1860,  p.  153, 
c.  124.— State  v.  Chicago  &  N.  W.  Ry.  Co. 
(Wis.).  504:  Same  v.  Chicago,  St  P.,  M.  &  O. 
Ry.  Co.,  Id. ;  Same  v.  Minneapolis.  St.  P. 
&  S.  S.  M.  Ry.  Co.,  Id.;  Same  t.  Chicago,  M. 
&  St  P.  Ry.  Co.,  Id. 

Rev.  St  1898.  S§  1211-1214.  except  so  far 
as  section  1212  imposed  an  obligation  on  rail- 
roads to  pay  gross  earnings  tax.  are  adminis- 


trative in  character  and  intended  only  to  secure' 
certainty  of  performance  as  to  the  obligation 
created  by  section  1212. — State  v.  Chicago  & 
N.  W.  Ry.  Co.  (\Vi8.)  504 ;  Same  v.  Chicago, 
St  P.,  M.  &  O.  Ry.  Co.,  Id. ;  Same  v.  Minne- 
apolis, St  P.  &  S.  S.  M.  Ry.  Co.,  Id.;  Same- 
▼.  Chicago,  M.  &  St  P.  Ry.  C!o.,  Id. 

Laws  1898,  g  1212,  imposed  an  absolute  obli- 
gation on  every  railroad  doing  business  in  the- 
state  to  pa^  to  the  latter  the  proportion  of  the 
gross  earnings  mentioned  in  section  1214  as 
compensation  for  operating  the  road. — State  v. 
Chicago  &  N.  W.  Ry.  Co.  (Wis.)  594 ;  Same  v. 
Chicago,  St  P.,  M.  &  O.  Ry.  Co.,  Id. ;  Same  ▼. 
Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co.,  Id.; 
Same  v.  Chicago,  M.  &  St  P.  Ry.  Co.,  Id. 

Laws  1860,  p.  153,  c.  174,  in  connection  with 
the  companion  enactment,  neither  referring  to- 
the  other,  preserved  the  features  of  Laws  1854. 
p.  92,  c.  74,  as  regards  an  exaction  from  the 
owner  of  railroad  property  based  on  the  busi- 
ness of  the  road  in  lieu  of  exemption  of  such 
property  from  ordinary  taxation,  giving  snch  an 
exaction  the  character  of  compensation  for  the 
privil»e  of  operating  the  road. — State  v.  Chi- 
cago 4  N.  W.  Ry.  Co.  (WisJ  594;  Same  v. 
Chicago,  St  P..  M.  &  O.  Ry.  Co.,  Id. ;  Saioe  v. 
Minneapolis,  St  P.  &  S.  S.  M.  Ry.  Co.,  Id.; 
Same  v.  Chicago,  M.  &  St  P.  Ry.  Co.,  Id. 

The  basic  ideas  of  Laws  1854,  p.  92,  c.  74, 
are  an  exemption  of  railroad  property  from 
ordinary  taxation  and  an  exaction  in  lieu  there- 
of and  in  consideration  of  the  exemption  based 
on  the  business  in  which  the  property  is  used. — 
State  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.) 
594;  Same  v.  Chicago,  St.  P.,  M.  &  O.  Ry. 
Co.,  Id.;  Same  v.  Minneapolis,  St  P.  &  a. 
S.  M.  Ry.  Co.,  Id.;  Same  v.  Chicago,  M.  & 
St  P.  Ry.  Co.,  Id. 

The  duty  of  the  railroad  commissioner  under 
Laws  1899,  p.  541,  c.  308,  as  to  approving  the 
return  of  gross  earnings,  made  under  Rev.  St. 
1898,  §  1211,  is  administrative;  the  intent  of  the 
Legislature  being  that  the  return  only  when 
approved  shall  be  prima  facie  evidence  of  the 
correct  basis  for  determining  the  amount  to  be 
paid  to  the  state. — State  v.  Chicago  &  N.  W.  Ry. 
Co.  (Wis.)  594;  Same  v.  Chicago,  St  P.,  M.  &  O. 
Ry.  Co.,  Id. ;  Same  v.  Minneapolis,  St  P.  &  S> 
S.  M.  Ry.  Co^  Id.;  Same  v.  Chicago,  M.  &  St 
P.  Ry.  Co.,  Id. 

i   8.    ^^  Assessment  rolls  or  books. 

Unintentional  omissions  in  assessing  property 
for  taxation  or  other  mere  errors  of  judgment 
or  mistake  without  fraud  do  not  affect  the 
validity  of  the  tax. — Chicago  &  N.  W.  Ry. 
(3o.  V.  State   (Wis.)   557. 

S   9.    —  Eanallsatlon  of  assessments. 

Code,  g§  13"0-1373,  held  not  to  authorize  a 
township  board  of  review  to  transfer  property 
from  one  school  district  in  a  township  to  an- 
other for  taxation.— Independent  School  District 
of  McCowen  v.  Local  Board  of  Review  (Iowa) 
220. 

•Where  the  value  of  property,  as  returned 
by  the  assessor,  as  to  an  entire  precinct  is 
relatively  too  low,  it  may  be  raised  by  the 
board  of  equalization  without  notice  previously 
given  to  property  owners. — Lancaster  County  v. 
Whedon  (Neb.)  127. 

The  statute  requires  no  formal  finding  by  the 
board  of  equalization  as  a  baais  for  its  action 
in  equalizing  assessments  between  precincts,  and 
a  finding  that  it  is  necessary  that  the  aggregate 
assessment  of  certain  precincts  and  wards  be 
raised,  and  that  others  be  lowered,  is  sufiicient 
to  sustain  an  order  equalizing  such  assess- 
ments.— Lancaster  County  v.  Whedon  (Neb.)  127. 

•On  appeal  from  the  board  of  equalization  on 
the   matter   of   the   assessment   the   burden   is 
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on  the  appellant  to  show  decision  ia  erroneous. 
— Lancaster  County  t.  Wliedon  (Neb.)  127. 

A  certain  statement  of  a  witness  held  not 
sufficient  to  overthrow  the  judgment  of  the 
board  of  equalisation. — ^Lancaster  County  v. 
Wbedon  (Neb.)  127. 

i  10.  —  ReTleir,  eorreotioa,  or  settlas 
•aide  of  Misessiaent. 

*Tbe  question  as  to  whether  an  assessment  is 
fxcessive  is  to  be  determined  by  the  board  of 
review  and  its  determination  is  conclusive. — 
Ward  V.  Echo  Tp.  (Mich.)  364. 

A  town  board  held  to  have  committed  .no 
jurisdictional  error  in  proceedings  relating  to 
an  increase  of  assessment  of  property  for  taxa- 
tion.—State  V.  Fisher  (Wis.)  206. 

*A  judicial  review  of  proceedings  of  the  town 
board  of  review  in  relation  to  Increasing  the 
assessed  taxable  value  of  property  held  not  to 
extend  to  the  correction  of  mere  errors  of  judg- 
ment on  the  preponderance  of  the  evidence. — 
Stote  T.  FUher   (Wis.)   206. 

In  certiorari  proceedings  to  review  tiie  ac- 
tion of  a  town  board  of  review,  evidence  held 
to  support  the  action  of  the  board  in  increas- 
ing toe  assessed  valuation  of  certain  property 
for  taxation.— State  t.  Fisher  (Wis.)  206. 

Rev.  St  1898,  i  1087,  held  not  extended  to 
provide  for  reassessment  of  logs  and  lumber, 
though  made  applicable  to  other  kinds  of  per- 
sonalty by  Laws  1899,  p.  600,  c.  351. — In  re 
Kniiht's  Estate  (Wis.)  208;  Ashland  (bounty 
V.  Knight,  Id. 

If  the  assessing  agency  in  valuing  the  general 
property  taxed  includes  property  not  assessed 
by  local  assessors,  such  error  affords  owners 
of  special  property  no  ground  for  invoking 
equity  jurisdiction.— Chicago  &  N.  W.  Ily.  Co. 
V.  State  (Wis.)  657. 

111.   Uen  aad  nriorlty. 

•A  lien  of  taxes  impoHed  by  T^aws  1840,  p.  37, 
No.  42,  and  Laws  1848,  p.  276.  No.  197,  and 
Laws  1856,  p.  304,  No.  139.  held  similar  to  a 
mortgage. — People  v.  Michigan  Cent.  R.  Ckk 
(Midi.)  772. 

*A  lien  for  taxes  imposed  on  a  railroad  held 
not  defeated  by  the  lapse  of  any  less  time  than 
suffices  to  defeat  a  mortgage  lien. — People  v. 
.Michigan  Cent.  R.  Co.  (Mich.)  772. 

1 1S>    P>r>iB»t  and  f  fwdlMK  or  reooT« 
•Tj  of  tax  paid. 

In  an  action  to  recover  taxes  paid  under  pro- 
test, held  that  the  burden  was  on  defendant  to 
show  that  at  the  time  of  the  assessment  there 
was  property  subject  to  be  taxed  to  plaintiff. — 
Ward  V.   Echo  Tp.   (Mich.)  364. 

*An  assurance  oy  a  county  treasurer  that 
there  were  no  other  than  state  and  county 
taxes  against  land  held  equivalent  to  a  payment 
of  other  taxes. — Hayward  v.  O'Connor  (Mich.) 
lim. 

*When  recovery  is  allowed  for  taxes  paid  un- 
der protest,  the  element  of  coercion  must  be 
found ;  mere  protest  being  not  sufficient.— Oak- 
land Cemetery  Ass'n  v.  Board  of  Com'rs  of 
Ramsey  County  (Minn.)  857. 

*One  who  is  unable  to  place  on  record  a 
deed  of  conveyance  by  which  he  has  acquired 
title  to  real  estate,  because  of  taxes  illegally 
demanded,  may  pay  such  taxes  under  protest 
and  recover  them  in  a  subsequent  action  from 
the  state. — Oakland  Cemetery  Ass'n  v.  Board  of 
Com'rs  of  Ramsey  County  (Minn.)  857. 

Tax  receipts  issued  by  a  county  treasurer  in 
the  usual  discharge  of  his  official  duties  held  the 
only  tax  receipta  which  are  conclusive  evidence 
of  th«  payment  of  prior  taxes,   within   Laws 


1800,  p.  318,  c.  150,  S  3.  re-enacted  in  1»1  k.: 
Xtm.  and  carried  into  Rev.  Pol.  Code,  f  2I4V 
Harris  v.  Steams  (S.  D.)  247. 

Laws  1890,  p.  318,  c  150,  i  3.  re-enacb^ 
1891  and  1897,  and  carried  into  Rev.  PoL  C/ji, 
f  2149,  held  to  provide  for  two  daases  of  u.. 
receipts,  one  operating  to  release  land  dfccns>. 
therein  from  prior  charges,  and  tbe  second  o9>-- 
ating  to  release  the  person  named  from  pr.< 
charges.— Harris  v.  Steams  (S.  D.)  247. 

{13.   Collection  and  emf  oreeBseB-t.  acaiaat 
persons  or  personal  property. 

Under  Comp.  Laws,  {  3890,  where  a  mort«2j< 
tax  was  assessed  to  husliand  and  vrife  jo  007. 
an  objection  that  her  interest  waa  seven!  t^i  ' 
that  she  was  not  liable  for  taxes  on  ber  hi.- 
band's  interest,  held  no  defense  in  an  action  t, 
recover  the  taxes. — City  of  Detroit  ▼.  Jtrx» 
(Mich.)  671. 

114.  Sale   of   land   for  moapsT^emt  si 


In  a  proceeding  for  the  sale  of  land  for  Eroi- 
payment  of  taxes,  the  description  of  the  it:.'. 
held  not  doubtful  so  as  to  deprive  the  coart  it 
jurisdiction. — Hayward    r.     O'Connor     (Mick.    \ 
366. 

A  sale  of  a  mill  and  ita  contenta  for  a  tax 
when  any  of  several  articles  In  It  was  wor. 
more  than  the  amount  of  the  tax,  held  illegal- 
Starr  V.  Shepard  (Mich.)  709. 

Gen.  St.  1894,  f  1610,  providing  that  taxes 
reftuded  on  a  void  tax  judgment  sliall  be  ia- 
dnded  in  the  next  delinquent  tax  sale,  is  't- 
rectory,  and  such  delinjioent  taxes  may  be  re- 
forced  at  any  time  within  six  years  from  tie  i»- 
fundment. — Allen  v.  Board  of  Com'rs  of  Bans*; 
County   (Minn.)  301. 

{15.   Rede^ptlom  front  tax  aatls. 

A  grantee  in  a  tax  deed  held  not  entitled  to 
compel  a  grantee  in  a  subsequent  tax  lieed  am 
in  a  deed  from  the  owner  to  reconvey  on  tendn 
of  certain  taxes. — Miller  r.  Meilstrup  (MichJ 
427. 

On  a  motion  to  dismiss  a  bill  to  set  anit 
tax  notice  given  under  Laws  1887.  p.  2&1.  N«. 
229,  amending  Gen.  Tax  Law,  {  14(),  a  ooDtee- 
tion  that  the  grounds  for  the  bill  were  merrir 
technical  held  without  merit. — John  Duncan 
Land   &   Mining   Co.    v.   Roach    (Midi.)    491. 

A  notice  given  under  Laws  1897.  pl  29t. 
No.  229,  amending  Gen.  Tax  Law,  S  140.  itU 
such  that  it  should  indicate  the  sum  required 
to  be  paid  to  obtain  a  reconveyance  of  an; 
description  of  land  in  the  tax  de«d,  whether 
sold  and  held  for  the  taxation  of  one  or  for 
those  of  several  years. — John  Duncan  Land 
&  Mining  Co.  v.  Rusch  (Mich.)  494. 

A  service  of  a  copy  of  notice  of  purdiaw 
at  tax  sale  held  suffident  under  Putt.  Act! 
1897,  p.  294,  No.  229,  amending  section  140  of 
the  general  tax  law.— John  Duncan  lAnd  & 
Mining  (Do.  v.  Rusch   (Mich.)   494. 

A  sheriffs  return  to  a  notice  served  under 
Laws  1897,  p.  294,  No.  229,  amending  Gen.  Tax 
Law,  {  140,  held  not  condusive  upon  the  ques- 
tion as  to  whether  the  executor  of  tlie  deceased 
ovimer  had  been  served.— John  Duncan  Land 
&  Mining  Co.  r.  Ruach  (Mich.)  484. 

{16.    Tax  UUea. 

A  bill  to  set  aside  certain  tax  deeds  aa  a  doud 
on  complainant's  title  held  a  collateral  attack 
on  Uie  tax  decrees  which  the  complainant  was 
not  entitled  to  make,  though  he  purchased  sab- 
sequent  to  the  decrees. — Hoffman  v.  Flint  Land 
Co.  (Mich.)  356. 

•Under  Comp.  Laws  1897,  {  3893,  an  owner 
seeking  to  set  aside  a  tax  sale  held  required  to 
sue  within  one  year  after  a  letter  from  a  par- 
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laser  at  the  tax  sale  informing  him  of  the 
lie,  and  not  within  a  year  from  the  time  the 
irrcliaser  served  the  notice,  to  redeem  under 
actions  3959,  3960. — Hay  ward  v.  O'Connor 
Vlich.)  366. 

A.  grantee  in  a  valid  tax  deed  is  not  required 
0  give  to  a  grantee  in  a  prior  void  tax  deed  the 
lotice  required  by  the  statutes  before  the  gran-< 
ee  can  obtain  process  for  the  possession  of 
be    land. — Griffin  y.  Jackson  (Mich.)  438. 

*A  tax  deed  void  because  issued  before  the  ex- 
>ira.tion  of  the  period  for  redemption  is  not 
■endered  valid  b^  the  expiration  of  the  period 
without  redemption. — Griffin  v.  Jackson  (Mich.) 
138. 

*A.  tax  deed  issued  before  the  expiration  of 
the  i>eriod  for  redemption  is  void. — Griffin  t. 
Jackson  (Mich.)  438. 

Tax  deeds  from  the  state  being  expressly 
made  subject  to  the  relevant  conditions  im- 
posed by  Act  No.  229,  p.  294,  Laws  1897,  as 
amended,  the  state  sells  an  interest  liable  to 
be  devested.— John  Duncan  Land  Sc  Mining  C!o. 
▼.   Rusch   (Mich.)  494 

A  service  of  a  copy  of  notice  of  purchase  at 
tax  sale  held  sufficient  under  Pub.  Acts  1897, 
p.    294,  No.  229,  amending  section  140  of  the 

Seneral    tax   law. — Richardson   Lumber  Co.   v. 
asspon    (Mich.)   497. 

•Where  a  separate  tax  judgment  was  entered 
against  each  of  several  lots  owned  by  plaintiff, 
and  each  lot  was  separately  bid  in  by  toe  state, 
and  the  county  auditor  issued  assignment  certif- 
icates therefor,  in  each  of  which  several  of  the 
lots  were  included,  held  not  a  violation  of  Gen. 
St.  1894,  i  1601,  providing  for  execution  of  a 
certificate  of  conveyance  for  each  parcel. — Mc- 
Leod  V.  Mattson  (Minn.)   290. 

Holder  of  state  assignment  certificate  based  on 
a  sale  for  the  taxes  of  1896,  made  in  1898,  held 
to  acquire  title  subject  to  being  devested  by  a 
tax  title  based  on  prior  taxes  for  1892,  resulting 
in  a  void  Judgment  in  1894,  on  which  a  for- 
feited sale  was  made  In  1900,  under  Laws  1899, 
p.  410,  c.  322.— Oakland  Cemetery  Ass'n  v. 
Board  of  Com'rs  of  Ramsey  County  (Minn.) 
857. 

Under  Gen.  St.  1894,  §{  1610.  1697,  1631.  a 
tax  title  based  on  a  later  tax  sale  on  an  earlier 
tax  lien  may  prevail  over  a  tax  title  based  on  an 
earlier  sale  under  a  later  lien,  and  the  pur- 
chaser of  a  tax  certificate  nnder  Gen.  St.  1878 
and  1894,  c  11,  may  be  required  to  protect  his 
interest  not  only  as  against  subsequent  taxes, 
but  also  as  against  prior  taxes.— Oakland  Ceme- 
tery Ass'n  V.  Board  of  Com'rs  of  Ramsey  Coun- 
ty (Minn.)  857. 

*Where  lands  have  been  sold  for  taxes,  and 
the  purchaser  perfecte  his  title  thereunder,  the 
state  cannot  impeach  such  title  by  a  resale  of 
the  land  for  taxes  due  for  prior  years. — Gates  v. 
Keigher  (Minn.)  860. 

Limitations  do  not  begin  to  run  against  an  ac- 
tion to  enforce  liens  provided  for  by  Gen.  Laws 
1S78,  p.  69,  c.  1.  {  07,  for  taxes  paid  by  the 
holder  of  a  tax  certificate  until  the  tax  sale  was 
adjudged  invalid.— Comstock-Ferre  Se  Co.  v.  Dev- 
lin (Minn.)  888. 

One  who  purchases  land  on  which  there  is 
a  tax  title  takes  it  subject  to  all  the  righta  of 
the  holder  of  such  title. — Comstock-Ferre  &  Co. 
T.  Devlin  (Minn.)  888. 

Under  Gen.  Laws  1878,  p.  54,  c.  1,  (  87,  the 
holder  of  a  tax  certificate  which  has  been  ad- 
judp;ed  void  has  a  lien  for  all  taxes,  penalties, 
or  interest  paid  by  him  after  the  purchase,  and 
a  right  to  enforce  the  lien  by  action. — Comstock- 
Ferre  It  Co.  V.  Devlin  (Minn.)  888. 


A  stetnte  in  force  when  a  tax  sale  is  made 
forms  a  part  of  the  contract  between  the  state 
and  the  purchaser. — Comstoek-E^m  A  Co.  ▼. 
Devlin  (Minn.)  888. 

i  17.   Forfeitures  and  penalties. 

•The  penalty  imposed  for  failing  to  perform 
a  legal  duty  as  regards  payment  of  a  tax  strict- 
ly so  called  when  incurred  becomes  a  part  of 
the  tax  and  cannot  be  avoided  whether  the  de- 
fault be  excusable  or  inexcusable  from  a  moral 
standpoint. — State  v.  Chicago  &  N.  W.  Ry.  Co. 
(WisJ  594 ;  Same  v.  Chicago.  8L  P.,  M.  &  O.  Ry. 
Co.,  Id. ;  Same  v.  Minneapolis,  St.  P.  &  S.  S.  M. 
Ry.  Co.,  Id.;  Same  v.  Chicago,  M.  &  St  J.  Ry. 
Co.,  Id. 

•The  pecuniary  penalty  created  by  Rev.  St. 
1898,  {  1214,  enforceable  in  respect  to  failure 
to  pay  any  portion  of  the  compensation  due  the 
state  from  any  railroad  company  for  the  privi- 
lege of  operating  ita  road,  being  a  contractual 
obligation,  it  does  not  necessarily  follow  from  ' 
such  default  that  the  penalty  is  collectible  re- 
mrdless  of  whether  such  default  is  excusable. — 
State  V.  Chicago  &  N.  W.  Ry.  Co.  (Wis.)  594 ; 
Same  y.  Chicago,  St  P.,  M.  &  O.  Ry.  Co.,  Id. ; 
Same  v.  Minneapolis,  St.  P.  &  S.  S.  Si.  Ry.  Co- 
ld. ;  Same  v.  Chicago,  M.  &  St  P.  Ry.  Co.,  Id 

The  pecuniary  penalty  of  $10,000  for  any  de- 
fault in  payment  of  gross  earnings  tax  pre- 
scribed by  Rev.  St.  1898.  §  1214,  as  applicable  to 
mere  mistakes  of  law  or  fact,  not  involving  In- 
excusable neglect  or  moral  turpitude,  would  be 
so  unreasonaole  as  to  strongly  suggest  that  no 
such  purpose  was  intended  oy  the  Legislature. 
^State  V.  Chicago  &  N.  W.  Ry.  Co.  (Wis.) 
694;  Same  v.  Chicago,  St  P.,  M.  &  O.  Ry.  Co., 
Id.;  Same  y.  Minneapolis,  St  P.  &  S.  S.  M. 
Ry.  Co.,  Id. ;  Same  v.  Chicago,  M.  &  St  P.  Ry. 
Co.,  Id. 

The  term  "absolutely  forfeit,"  as  used  in  Rev. 
St  1898,  I  1214,  on  failure  of  a  railroad  to  pay 
the  gross  earnings  tax,  may  reasonably  be  read 
as  meaning  that  in  case  of  penalty  being  incurred 
by  a  default  not  reasonably  attributable  to  excus- 
able mistake  of  law  or  fact  or  both,  or  some  contro- 
versy fairly_  warranting  resort  to  judicial  aid 
for  ita  solution,  the  forfeiture  should  ne  absolute. 
—State  V.  Chicago  &  N.  W.  Ry.  Co.  (WU.)  594; 
Same  v.  Chicago,  St  P.,  M.  A  O.  Ry.  Co.,  Id. ; 
Same  v.  Minneapolis,  St  P.  &  S.  S.  M.  Ry.  Co., 
Id.;  Same  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  Id. 

fl8.  Iiecaej,  Inlierltanee,  and  transfer 
taxes. 
•The  taxation  of  inheritances  is  justifiable  un- 
der the  power  to  reasonably  regulate  and  tax 
transfers  of  property. — Nunnemacher  y.  State 
(Wis.)  627. 

•Inheritance  taxes  are  not  taxes  upon  prop- 
erty, but  upon  the  right  to  receive  property. — 
Nunnemacher  v.  State   (Wis.)  627. 

Cionst  art  8,  §  1,  does  not  by  implied  exclu- 
sion prohibit  the  imposition  of  taxes  upon  any- 
thing other  than  property. — Nunnemacher  v. 
State  (Wis.)  627. 

•Laws  1903,  p.  66,  c.  44,  imposing  an  inherit- 
ance tax,  held  not  in  conflict  with  Const,  art 
8,  S  1. — Nunnemacher  y.  State  (Wis.)  627. 

Laws  1903,  p.  65,  c.  44,  imposing  a  tax  upon 
inheritances,  is  not  in  conflict  with  Const  art 
8,  S  5.— Nunnemacher  v.  State  (Wis.)  627. 

Under  Laws  1903,  c.  44,  p.  68,  the  county 
court  in  determining  the  value  of  shares  of  stock 
belonging  to  a  decedent's  estate  held  to  have  no 
IKJwer  to  require  the  corporation  to  produce  ita 
books  and  papers  in  court — State  y.  Carpenter 
(Wis.)   041. 
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TAXATION  OF  COSTS. 

See  "Ooats,"  i  4. 

TELEGRAPHS  AND  TELEPHONES. 

Conversations  by  telephone  as  admissions,  see 
"Evidence,"  {  6. 

Presumption  of  receipt  of  telegram,  see  "Evi- 
dence.^* I  2. 

TENANCY  IN  COMMON. 

Adverse  possession  between  co-tenants,  see  "Ad- 
verse Possession,"  g  1. 

Rights  of  tenant  in  common  on  sale  of  land  by 
co-tenant,  see  "Vendor  and  Purchaser,"  |  6. 

{  1.    lEvtaal  riKlita.  dntlM,  and  UabUi* 
ties  of  «o-ten«Bts. 

*The  renting  of  premises  by  a  tenant  in  com- 
mon held  under  the  facts  not  actual  notice  of 
claim  of  exclusive  ownership  necessary  for  oust- 
er of  the  oo-tenant — Curtis  v.  Barl>er  (Iowa) 
766. 

In  ejectment  htitd  that  defendants  were  not 
precluded  from  asserting  that  the  purchase  ot 
certain  tax  titles  by  defendant's  grantor  did  not 
inure  to  the  benefit  of  plaintiff. — Olmstead  v. 
Tracy  (Mich.)  649. 

*The  rule  inhibiting  the  assertion  of  an  ad- 
verse tax  title  by  one  co-tenant  against  another 
is  based  upon  a  Community  of  interest  render- 
ing it  inequitable  to  permit  one  of  the  parties 
to  do  anything  to  the  prejudice  of  the  other. — 
Hoyt  V.  Lightbody  (Minn.)  843. 

Section  IflOS,  Gen.  St  1894,  does  not  neces- 
sarily or  invariably  remove  the  general  inhibi- 
tion against  the  assertion  of  an  adverse  tax 
title  by  one  co-tenant  against  another. — Hoyt  v. 
Lightbody  (Minn.)  843. 

*One  who,  after  his  purchase  of  an  nndivided 
interest  in  land,  buys  tax  certificates  based  on 
taxes  and  sales  made  anterior  to  the  transfer, 
and  who  perfects  these  tax  certificates,  is  not 

germitted  to  assert  the  tax  titles  adversely  to 
is  co-tenant — Hoyt  v.  Lightbody  (Minn.)  843. 

Certain  general  findings  of  a  trial  court  that 
tax  titles  were  based  on  an  undivided  halt  ia- 
terest  belonging  to  that  co-tenant  heU  not  to 
contradict  the  record  so  as  to  result  in  a  finding 
that  a  co-tenant  had  acquired  tax  certificates  to 
the  undivided  interest  in  the  lands  appearing 
on  the  record  to  be  assessed  in  his  name,  or 
that  they  bore  the  record  earmarks  of  his  par- 
ticular ownership. — Hoyt  v.  Lightbody  (Minn.) 
843. 

I  S.    nUshU  and   UsbllitleB   of  oo-tea- 
mmts  •■  to  third  persons. 

A  sheriff's  deed  of  the  interest  of  a  tenant 
in  common  held  not  to  oust  the  co-tenant, 
though  the  grantee  did  not  know  of  his  Interest 
— Ourtla  V.  Barber  (Iowa)  755. 

TERMS. 

Of  courts,  see  "Courts,"  {  1, 

TESTAMENT. 

See  "Wills." 

TESTAMENTARY  CAPACITY. 

See  "Wills,"  {  1. 

THRESHERS'  LIENS. 

See  ■"Agriculture." 


TIME 

For  particular  aett  in  or  mdietttdl  to  jndk:^ 
proceedingi. 
Holding  court  see  "Ourta,"  I  1. 
Taking  and  filing  settled  case,  see  "Appeal  c: 

Error,"  J  7. 
Taking  appeal  or  suing  out  writ   of  error,  » 

"Appeal  and  Elrror,"  |  5. 

For  particular  act*  not  judidaL 
Application  for  tax  deed,  see  "Taxati<»i.'*  |  I-' 
Delivery  of  goods  sold,  see  "Sales,"  f  2. 
Filing  daim  for  mechanic's  lien,  see  "Mecbae  .2 

Liens,"  {  2. 
Payment   of    insurance   premiam,    aee    "Insur- 
ance," f  8w  j 
Rescission   of  contract  for  sale   of    laad.  m 

"Vendor  and  Purchaser,"  f  3. 
Betorn  of  execution,  see  "Execution,"  f  3. 

TITLE 

As   affected   by    adverse   poascaiilon.    aee  'Ad- 
verse Possession,"  J  2. 

Color  of  title,  see  '^^dverse  Possession." 

Effect  of  defect  in  title  on  broker's   ri.;ht  tt    1 
commissions,  see  "Brokers,"  f  2.  | 

Necessary  to  maintain  action  to  quiet  title,  v    . 
"Quieting  Title,"  (  1. 

Necessary  to  maintain  replevin,  see  "Beplem.' 

»!• 
Of  property  insured,  see  "Insurance,"  {  7. 
Of  public  lands,  see  "Public  Lands,"  f  2.  i 

Of  statutes,  see  "Statutes,"  |  2.  > 

Removal  of  doud,  see  "Quieting  Title." 
Sufficiency    of    title    of    vendor    of    land,  m 

"Vendor  and  Purchaser,"  §  4. 
Tax  titles,  see  "Taxation,"  {  16. 
Title  of  lessor,  see  "Landlord  and  Tenant,"  f  I 

TOOLS. 

Liability  of  employer  for  defects,  see   "Mute     1 
and  Servant"  %  2.  I 


TORRENS  ACT. 


See  "Record*." 


TORTS. 


lAabUiHM  of  particular  €iat»e»  of  persoM. 
See  "Counties,"  I  3 ;  "Municipal  CoTporati<m,~ 

i  8. 
Employes,  see  "Master  and  Servant,"  f  7. 

Particular  tortt. 

See  "Assault  and  Battery,"  {  1;  "Frand": 
"Libel  and  Slander";  "Malidoas  Prosece- 
tion";  "Negligence";  "SeducOon,"  {  1; 
"Trover  and  Conversion." 

Causing  death,  see  "Death,"  |  2. 

Civil  damages  from  sale  of  liqnon,  set  "In- 
toxicating Liquors,"  {  6. 

Remediei  for  tortt. 
See  "Arrest,"  I  1;    "Trover  and  Coavtnioa,' 

11. 
Limitation  of  action  for,  see  "Limitation  of  i^ 

tions."  I  2. 

TOWNS. 

See    "Counties":     "Mnnidpal    OorporatloDi*; 

"Schools  and  School  Districts,"  f  1. 
Delegation  of  legislative  powets  as  to  onaniia- 

tion,  see  "Constitutional  Law."  i  Z 
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^ADE-MARKS  AND  TRADE-NAMES. 

X.      Infrlnseaeiit  and  imfwlr  eompeti- 

-tloii. 
*Tliat  plaintiff  bad  copyrighted  a  name  for  a 
.vement  manufactured  by  it  held  no  ground  for 
^^trainiiig  defendant  from  contracting  to  pat 
iy^n  m,  pavement  designated  as  such  parement 
the  proposals,  where  the  work  was  required 
be  done  according  to  specifications. — ^Warrea 
ros.    Co.  T.  Barber  Asphalt  Par.  Co.  (Mich.) 

TRADE  UNIONS. 

A  member  of  a  trade  union  lield  not  entitled 
»  restrain  the  latter  from  reporting  to  his  em- 
loyer  that  he  had  been  expelled,  pending  an 
ppeal  within  the  union  from  the  order  of  ex- 
ulsion. — Harris  v.  Detroit  Typographical  Un- 
an  No.  18  (Micfa.)  862. 

TRANSCRIPTS. 

\m  evidence,  see  "Evidence,"  8  8. 
Of    record  for  purpose  of  review,  see  "Crim- 
inal Law."  17. 

TRANSFER  TAX. 

See  "Taxation,"  |  18. 

TRESPASS. 

Ejection  of  trespasser,  see  "Carriers,"  (  8. 
Former  jeopardy,  see  "Criminal  Ijaw,"  8  2. 
Injunction  against,  see  "Injunction,"  8  2. 
Injuries   to    trespassers,   see    "Negligence,"   88 

Taw   imposing  penalty  for  trespass  on  public 

lands  as  denial  of  due  process  of  law,  see 

"Constitutional  Law,"  |  8. 
Iiaw  imposing  penalty  for  trespass  on  public 

lands    as    violation    of    {Mrsonal    liberty,    see 

"Constitutional  Law,"  8  4. 
On  public  lands,  see  "Public  Lands,"  8  1. 
To  the  person,  see  "Assault  and  Battery,"  8  1- 

TRESPASS  TO  TRY  TITLE. 

See  "Bjectment" 

TRIAL 

See  "New  Trial";   "Witnesses." 

Authority  of  broker  as  qnesdon  for  jury,  see 
"Brokers,"  8  4. 

Boundaries  as  question  (or  Jury,  see  "Bound- 
aries," §  2. 

Construction  of  contract  as  question  for  jury, 
see  "Contracts,"  8  2. 

Contributory  negligence  of  passenger  as  question 
for  jury,  see    Carriers,"  8  3. 

Disputed  claims  against  estate  of  decedent,  see 
"Executors  and  Administrators,"  8  8. 

Instructions  as  to  adverse  possession,  see  "Ad- 
verse Possession,"  8  3. 

Instructions  relating   to   damages,    see   "Dam- 

^  ages,"  8  4. 

New  promise  to  pay  debt  discharged  in  bank- 
ruptcy as  question  for  jury,  see  "Bankruptcy," 

Objections  to  depositions,  see  "Depositions." 
Persona  entitled  to  allege  error  in  instruction, 

see  "Appeal  and  Error,"  8  11- 
Suits  to  try  tax  titles,  see  "Taxation,"  8  10. 

Proceedingi  incident  to  trial*. 
Entry  of  judgment   after   trial   of   issues,   see 

"Judgment,"  8  4. 
Place  of  trial,  see   "Venue,"  8   1. 
Bight  to  trial  by  jury,  see  "Jury,"  8  1. 


Trial  of  actiont  hv  or  againit  particular  claste* 
,  of  pertoni. 

See  "Brokers,"  8  4;  "Carriers,"  8  8:  "Husband 
and  Wife,"  8  2-  "Innkeepers";  "Master  and 
Servant,"  88  6,  7:  "Municipal  Corporations," 
8  8 ;  "Negligence,"'  8  3 ;  "Principal  and  Sure- 
ty," 8  2;  ^'Railroads,"  8  4;  "Street  Railroads," 
8  1. 

Receiver  of  banks,  see  "Banks  and  Banking," 
8  2. 

THal  of  particular  etvO  aetiom  or  proeeedingt. 

See  "Breach  of  Marriage  Promise";  "Fraud." 
8  2;  "Oamishment,"  83;  "Libel  and  Slander," 
{  2;  "Malicious  Prosecution,"  88  1.  2;  "Rape," 
8  2;  "Replevin,"  8  8. 

For  causing  death,  see  "Death,"  12. 

For  compensation  of  broker,  see  "Brokers,"  8  4. 

Foreclosure  suits,  see  "Mortgages,"  8  6. 

For  personal  injuries,  see  "Carriers,"  8  8; 
"Innkeepers" ;  'THaster  and  Servant,"  88  6,  7 ; 
"Municipal  Corporations,"  i  8;  "RaUroads,**^ 
8  4;  "Street  Railroads,"  8  1- 

For  possession  of  mortgaged  property,  see  "Chat- 
tel Mortgages,"  8  3. 

For  price  of  goods,  see  "Sales,"  8  7. 

On  bill  of  exchange  or  promissory  note,  see 
"Bills  and  Notes,^'  8  4. 

Trial  of  criminal  proteeutiont. 

See  "Adultery";  "Criminal  Law,"  81  4,  6; 
"Homicide,"  8  5. 

For  offenses  against  liquor  laws,  tee  "Intoxi- 
cating Liquors,"  8  4. 

8    1.    Reoeptloa  of  eHdenee. 

*A  general  objection  to  the  introdoction  of 
mortality  tables  on  the  ground  that  they  were 
incompetent,  without  specifying  any  other 
ground,  was  insufficient. — Renders  v.  Grand 
Trunk  R.  Co.  (Mich.)  368. 

Where  hearsay  evidence  is  admitted  without 
objection,  it  has  probative  force. — Metropolitan 
Music  Co.  V.  Shirley   (Minn.)  271. 

'Courts  have  a  wide  discretion  as  to  whether 
after  both  parties  have  rested  their  cases  in 
chief  the  further  evidence  shall  be  restricted 
to  that  which  is  strictly  rebuttal.— Howard  v. 
Beldenville  Lumber  Co.  (Wis.)  48. 

8    2.    Arguments  and  oondnot  of  oonnsel. 

*In  an  action  for  personal  injuries,  certain 
remarira  of  plaintiffs  counsel  with  reference 
to  the  financial  condition  of  the  resjiective 
parties  held  not  prejudical.— Bettis  v.  Chicago, 
R.  L  4  P.  Ry.  Co.  (Iowa)  103. 

•Alleged  misconduct  of  counsel  in  referring  to 
defendant's  failure  to  produce  a  witness  neli 
not  prejudicial.— Bettis  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Iowa)  103. 

In  an  action  for  injuries  causing  the  death 
of  a  servant,  an  offer  of  testimony  relative  to 
defendant's  being  insured  held  not  prejudicial 
misconduct  on  the  part  of  plaintiff's  attorney. 
— Hamner  v  Janowits  (Iowa)  109. 

In  an  action  against  a  carrier  for  loss  of  bag- 
gage, certain  argument  of  plaintiff's  attorney 
held  not  cause  for  reversal. — Dahrooge  v.  Pere 
Marquette  R.  Co.  (Mich.)  283. 

In  action  on  note  given  for  price  of  horse, 
evidence  held  to  justify  statement  of  counael  as 
to  return  of  horse  to  payee. — Carey  v.  Nissle 
(Mich.)   733. 

'Certain  argument  of  counsel  for  defendant 
held  prejudicial  error. — Detroit  Nat  Bank  v. 
Union  Trust  Co.  (Mich.)  1092. 

8   3.     Taklac  case  or  qnestloa  from  Jnry, 

'Where  the  evidence  that  the  title  to  goods 
rtiipped  was  retained  by  the  seller  after  de- 
livery  to   the  carrier  was  undisputed,  it  was 
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error  for  the  court  to  submit  such  question  to 
tiie  jni7  for  an  adverse  finding.— Cragun  Broa. 
V.  Todd  &  Kraft  (Iowa)  450. 

'Where  ttie  court  cannot  say  that  but  one 
concluaion  should  be  reached  on  the  facta,  the 
case  is  for  the  jury. — Harrison  Granite  Co.  v. 
Pennsylvania  R.  Co.  (Mich.)  1081. 

Where  a  cause  of  action  was  based  on  allega- 
tions of  a  conspiracy  between  two  defendants, 
and  the  evidence  wholly  failed  to  show  any 
concert  in  the  project,  but  showed  relationship 
of  principal  and  agent  between  the  defendants, 
there  was  no  prejudicial  error  in  dismissing 
the  action  as  to  the  principal  at  the  close  of 
plaintifTs  case. — Kolbe  v.  Boyle  (Minn.)  847. 

*The  statutory  requirement  that  instructions 
shall  be  written  does  not  apply  to  a  manda- 
tory direction  to  return  a  verdict. — Salisbury  v. 
Press    Pub.    Co.    (Neb.)    136. 

*A  motion  to  direct  a  verdict  should  specify 
the  grounds  relied  on. — Hanson  t.  Lindstrom 

(N.  D.)  7r>a 

i  4.     Instmetlons  to  Jnvy. 

Submissions  of  findings  held  erroneous  as 
without  evidence  to  suoport  them. — Cragon 
Broa.  T.  Todd  &  Kraft  (Iowa)  450. 

An  instruction  in  an  action  on  a  note  held 
not  objectionable  as  misleading. — Beem  t.  Far- 
reil  (Iowa)  1044. 

'Certain  remarks  of  the  court  relative  to  the 
truth  or  falsity  of  a  witness'  testimony  and  the 
interest  of  the  parties  on  one  side  held  improper. 
— Seitz  r.  Starka  (Mich.)  354. 

In  an  action  for  injuries  to  plaintiff's  vehicle 
by  a  collision  with  one  driven  by  defendant, 
a  certain  instruction  held  properly  refused. — 
Ladd  y.  Germain  (Mich.)  679. 

♦The  refusal  of  requests  to  charge  which  were 
either  covered  or  obviated  bv  the  charge  of  the 
court  held  not  error. — Smith  v.  Nixon  (Mich.) 
971. 

*In  an  action  to  charge  J.  with  the  price  of 
certain  coal  sold  to  a  corporation,  an  instruc- 
tion attempting  to  state  plaintiff's  claims,  held 
objectionable  as  misleading. — Cone  v.  American 
Electric  Fuse  (Do.  (Mich.)  991. 

'Defendant  cannot  complain  of  any  omissions 
in  the  instructions  as  to  damages  when  none 
were  requested. — De  Blois  r.  Great  Northern 
Ry.  Co.  (Minn.)  293. 

'If  an  instruction  is  not  sufficiently  specific, 
it  was  the  duty  of  the  opposing  counsel  to  call 
the  attention  of  the  court  to  the  matter. — De 
Blois  T.  Great  Northern  Ry.  Co.  (Minn.)  293. 

It  was  not  error,  preliminary  to  the  charge,  to 
state  certain  immaterial  matters  contained  in 
the  pleadings. — Korby  t.  C3ies8er  (Minn.)  520. 

'Though  a  charge  as  to  damages  was  inac- 
curate, where  plaintiff  failed  to  call  attention  to 
the  points  objected  to,  he  cannot  on  appeal  com- 
plain of  uninteutional  misstatements  and  verbal 
errors. — Kolbe  v.  Boyle  (Minn.)  847. 

'General  instructions  should  not  be  given 
where  the  case  is  submitted  for  a  special  ver- 
dict.— Howard  v.  Beldenville  Lumber  (3o. 
(Wis.)  48. 

'Failure  to  define  "burden  of  proof"  la  not 
error  when  no  request  for  instructions  on  tliat 
subject  is  made. — Howard  v.  Beldenville  Lum- 
ber Co.    (Wis.)    4S. 

{   6,    Onstody,     oomdnot,     and     dellbera- 
tloms  of  Jnry. 
'A  qaotient  verdict  may  properly  be  set  aside. 
— Ward  v.  Mnrshalltown  Light,  Power  &  Ry. 
Co.  (Iowa)  523. 


•Court  may  iiermit  the  Jory  to  take  tit  pVsi- 
ings  to  the  jury  room,  where  there  is  oa 
special  reason  therefor. — Mattaon  v.  }imt- 
sota  &  N.  W.  R.  Cio.  (Minn.)  517. 

i  6.     Verdlot. 

In  an  action  by  a  servant  for  persootl  b- 
juries,  a  certain  special  interrogatory  ieU  q. 
proper  in  form. — Howard  v.  Beldenville  Lncb? 
Co.   (Wis.)  48. 

'Under  the  express  terms  of  Rev.  8L  \9', 
I  2858,  the  court  may  in  its  discntion  dJRS 
the  jury  to  find  a  special  verdict,  tboiiib  :) 
request  is  made  by  either  party. — Hovaic  ; 
Beldenville  Lumber  C!o.   (Ww.)  4& 

'The  proper  form  of  a  special  verdict  itiK 
— Howard  v.  Beldenville  Lumber  Ca  (Wi^i 
48. 

{   7.    Triml  by  co«vt. 

'It  ia  not  reversible  error  to  amend  the  i^ 
inga  of  fact  so  as  to  conform  the  decisiocs  n 
the  facts  as  stipulated  by  the  parties.— Biir{i « 
Rudgers  (S.  D.)  253. 

i   8.    Waiver  and  eorreetion  «f  in«c» 
liwitlea  and  errora. 

That  insurer  after  the  erroneous  iDtrodnofa 
of  parol  evidence  varying  the  terms  of  its  y^ij 
over  its  objection  used  its  agent  as  a  witva 
concerning  the  negotiations  with  plaintif  fr.; 
the  policy  held  not  a  waiver  of  the  crror.-Kel- 
sey  V.  Continental  Casualty  Co.  (Iowa)  221. 

'Error  in  denying  a  motion  to  direct  t  w 
diet  is  waived  unless  the  motion  is  ickH 
after  the  taking  of  evidence  ia  cloeed.-Gu' 
land  ▼.  Keeler  (N.  D.)  481. 

TROVER  AND  CONVERSION. 

Recovery  of  property  converted,  aee  "EeplCTit.' 
12. 

I  1.    Aeiiona. 

'In  action  for  conversion,  where  plilnti! 
title  was  admitted,  burden  held  to  be  on  (i?- 
fendant  to  show  that  be  had  acquired  title.- 
Mossteller  v.  Holbom  (a  D.)  13. 

In  action  for  conversion  testimonr  titit 
plaintiff  said  she  liad  got  rid  of  some  p^?' 
erty  and  witness  thought  it  was  the  prorj?nj 
in  controversy  held  properly  struck  out— Mob- 
teller  v.  Holbom  (S.  D.)  13. 

Evidence  in  an  action  for  conversion  M 
sufficient  to  support  a  verdict  in  fawr  of 
plaintiff.— MoBsteller   v.   Holbom    (8.  D.)  U 

TRUSTEE  PROCESS. 

See  "Garnishment.*' 

TRUSTS. 

Conveyances  in  trust  for  creditors,  sw  " 
signments  for  Benefit  of  Creditors." 

Creation  by  will,  see  "Wills,"  S  4. 

Secret  trusts,  see  "Fraudulent  Oonveyaiw« 

Trust  deeds,  see  "Chattel  Mortgages";  Mort- 
gages." 

S   1.    Creation,  ezlstenoe,  and  valMitr. 

Complainant,  who  falsely  represented  tint  °* 
held  option  for  part  of  tract,  held  not  enUtM 
to  recover  from  purchasers  who  obtained  tu 
entire  tract  at  same  price. — Barrett  v.  Mili« 
(Mich.)  396. 

Where  complainant  falsely  represented  tkat  ^ 
held  option  on  part  of  tract,  and  made  agreMWi' 
with  purchasers,  letter  from  one  of  the  P'^ 
chasers  to  the  owners,  directing  them  t«  im" 
deed  to  him  as  trustee,  held  not  a  confirmatiot 
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the  a.KTeement  between  them  and  complainant. 
Barrett  v.  Miller  (Mich.)  396. 

Dn  an  Issne  as  to  whether  there  waa  a  con- 
ict  btetween  a  husband  and  wife  whereby  the 
f  e  -vT^aa  obligated  to  dispose  of  property  deeded 
her  by  the  husband  in  the  manner  indicated 
Yila  will,  evidence  considered  and  held  in- 
fficlent  to  show  such  a  contract. — Trustees  of 
illsdale  College  y.  Wood  (Mich.)  675. 

*A  tefoant  held  to  bold  the  legal  title  of  his 
>-tenant'8  interest  in  trust  for  the  benefit  of  a 
lird  person  under  contract  for  the  purchase 
i  tbe  same,  and  for  the  security  of  the  co- 
tnant  for  the  purchase  pricef. — Wood  ▼.  School- 
•aft    (Mich.)  1075. 

2.     Management  and  disposal  of  trust 

property. 
A   beneflciarr  in  a  trust  held  not  subject'  to 
he   dangers  of  speculations  engaged  in  by  the 
rustee. — Wood  v.  Schoolcraft  (Mich.)  1075. 

•Where  a  trust  is  created,  neither  the  trustee 
lor  the  beneficiary  has  power  to  assign  or  mort- 
gage the  trost  estate  unless  such  power  is  ex- 
)res8ly  conferred  in  the  instrument  creating  the 
trust. — Byron  Reed  C!o.  v.  Klabunde  (Neb.) 
133. 

ULTRA  VIRES. 

Acts  of  Insurance  companies,  see  "Insurance," 

UNDUE  INFLUENCE. 

Affecting  validity  of  deed,  see  "Deeds,"  f  1. 

UNIONS. 

See  "Trade  Unions." 

UNITED  STATES. 

Indians,  see  "Indians." 

Public  fands,  see  "Public  Lands."  §  2. 

USURY. 

i    1.    Vsnrlo'iu    oontraets    and    transae- 
tlons. 

A  contract  tield  a  contract  for  the  sale  of 
real  estate  and  not  a  device  to  evade  the  usury 
laws. — Heinrich  t.  Jenkins  (Minn.)  877. 

*An  agreement,  though  involving  an  alleged 
device  to  evade  the  usury  law  as  by  way  of  a 
sale  or  resale,  which  is  entered  into  in  good 
faith,  and  with  no  purpose  to  evade  such  law, 
may  be  upheld.— Qonld  t.  St  Anthony  Falls 
Bank  (Minn.)  951. 

Evidence  held  not  to  show  that  transaction 
was  usurious. — Gould  T.  St  Anthony  Falls 
Bank  (Minn.)  951. 

.  VACATION. 

EnCn  of  jndgment  in  vacation,  see  "Judgment," 

Of  particular  actt,  instrumenti,  or  proceedingt. 
See  "InJnncUon,"  S  3;  "Judgment,"  {{  8,  7. 

VALUE. 

Market  quotations  as  evidence  of  market  price, 

see  "Evidence,"  {  8. 
Opinion  evidence    as  to,  see  "Evidence,"  {  10. 


VARIANCE. 

Between  pleading  and  proof  in  dvil  action,  see 
"Pleading,"  S  6. 

Between  pleading  and  proof  in  criminal  prose- 
cutions, see  "Indictment  and  Information," 
18. 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Adverse  possession  as  between,  see  "Adverse 
Possession,"  §  1. 

E£fect  on  location  of  boundary  of  vendors'  act 
in  pointing  out  wrong  boundary,  see  "Bound- 
aries," §  2. 

Liquidated  damages  for  breach  of  contract  for 
sale  of  land,  see  "Damages,"  J  2. 

Parol  evidence  as  to  contract  for  sale  of  land, 
see  "Evidence,"  %  9. 

Purchasers  of  property  fraudulently  conveyed, 
see  "Fraudulent  Conveyances,"  8  1." 

Requirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  i§  2,  4. 

Requirements  of  usury  law  as  to  contract  for 
sale  of  land,  see  "Usury,"  {  1. 

Right  of  vendor  under  contract  for  sale  of 
land  to  cancel  insurance  procured  by  pur- 
chaser, see  "Insurance,"  S  6. 

Specific  performance  of  contract,  see  "Specific 
Performance." 

£falef  hy  or  to  particular  elattet  of  person*. 
Trust  company,  see  "Trusts,"  {  2. 

Bales  of  particular  tpecie$  of,  or  ettatet  or 
intereitt  tn,  property. 
See  "Homestead,"  §  1. 

8ale»  on  judicial  or  other  proceeding!. 
See  "Judicial  Sales." 
On   foreclosure  of  mortgage,  see  "Mortgages," 

S  5. 
Tax  sales,  see  "Taxation,"  8{  14,  16. 

{    1.    Beqnlsltes  and  ▼alidlty  of  oontraet. 

A  writing  construed,  and  held  to  constitute  an 
acceptance  of  an  option  for  the  sale  of  real  es- 
tate, rendering  the  contract  binding  on  both 
parties. — Goldberg  v.  Drake  (Mich.)  387. 

Execution  of  an  acceptance  of  an  option  for 
the  sale  of  real  estate  held  binding,  though  not 
signed  in  the  vendor's  presence.-— Ooldt^rg  v. 
Drake  (Mich.)  3C7. 

A  contract  held  an  option  for  the  purchase  of 
real  estate,  but  where  the  vendor  thereafter 
changed  the  contract,  and  the  vendee  approved 
the  change,  and  agreed  "to  purchase  said  lots 
upon  the  conditions  presoribed  by  the  contract 
and  the  modifications  thereof,"  it  became  a 
contract  of  purchase. — Libby  v.  Parry  (Minn.) 
299. 

An  executory  contract  for  the  sale  of  a  body 
of  land  including  a  family  homestead,  not  sign- 
ed by  the  wife,  is  obligatory  on  the  husband 
except  with  respect  to  the  homestead  tract — 
Johnson  v.  Hig^ns  (Neb.)  168. 

t   8.    Constrnotlon  and  operation  of  eon* 
tract. 

'Neither  party  to  an  executory  contract  for 
the  sale  of  lands  can  put  the  other  party  in 
default  without  a  readiness  and  ofFer  to  perform 
on  his  own  part. — Johnson  v.  Higgins  (Neb.) 
168. 

{   8.    Modification  or  rescission  of  oon« 
tract- 

*Where  purchaser  of  fruit  farm  continued  to 
make  payments  after  discovering  fraud,  aban- 
donment and  attempted  rescission  held  not  to 
entitle  him  to  recover  payments  made. — Meatier 
V.  Jeffries  (Mich.)   994. 
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*A  contract  for  the  sale  of  land  cannot  be 
avoided  by  the  vendee  in  the  absence  of  frand 
or  mistake  unless  the  vendor  abandons  the  con- 
tract or  fails  to  comply  with  it*  terms. — Annis 
T.  Burnham  (N.  D.)  549. 

*A  party  desiring  to  rescind  a  contract  for 
the  sale  of  land  must  act  promptly  after  notice 
of  the  grounds  entitling  him  to  rescind. — Annia 
V.  Burnham  (N.  D.)  M9. 

After  a  delay  of  six  months  after  notice  that 
the  contrjact  was  voidable  on  the  ground  of 
misrepresentations  as  to  the  vendor's  title,  the 
vendee  of  land  held  not  entitled  to  rescind  the 
contract — Annis  v.  Burnham  (N.  D.)  649. 

*Where  a  vendee  of  land  does  not  rescind 
the  contract  promptly  after  notice  of  the 
grounds  entitling  him  to  rescind,  the  right  to 
do  Eo  is  waived,  though  no  prejudice  or  injury 
to  the  vendor  is  shown. — ^Annis  t.  Burnham 
(N.  D.)  S49. 

The  holder  of  an  option  for  the  purchase  of 
land  held  not  entitled,  after  abandoning  the  con- 
tract, to  enforce  specific  performance  or  recover 
payments  made. — Hanschika  v.  Yodopich  (S.  D.) 

{  4.    Ferf  ormanoa  of  ooatraet. 

*A  vendor  held  bound  to  convey  to  the  pur- 
chaser a  merchantable  title,  vis.,  one  which  is 
unassailable  on  the  face  of  the  record,  as  well 
as  in  fact.— Weaver  t.  Richards  (Mich.)  382. 

{   5.    Btxhts  and  llabilltlea  of  parties. 

*A  vendee  in  possession  of  land  under  a  con- 
tract of  sale  held  entitled  to  reimbursement  for 
reasonable  advances  expended  in  fortif;^ing  title 
of  vendor. — Patreski  v.  Minzgohr   (Mich.)    77. 

*A  purchaser  by  quitclaim  deed  takes  subject 
to  all  equities  against  his  grantor. — Byron  Reed 
Co.  V.  Klabunde.  (Neb.)   133. 

Certain  evidence  held  not  admissible  as  show- 
ing that  a  purchaser  bad  notice  of  a  quitclaim 
deed  to  another.— Origsby  t.  Wolven  (S.  D.) 

i  6.    Romedlas  of  Tender. 

A  party  held  entitled  to  sue  in  eqnity  to  en- 
force bis  vendor's  Hen,  and  to  make  a  person 
holding  the  legal  title  a  party. — Wood  v. 
Schoolcraft  (Mich.)   1075. 

Where  the  interest  of  a  tenant  in  common 
is  sold  by  the  co-tenant,  the  amount  due  on  the 
contract  of  saie  is  the  measure  of  the  tenant's 
rigbt  against  the  purchaser,  and  the  measure 
of  damages  against  the  co-tenant. — Wood  t. 
Schoolcraft  (Mich.)  1075. 

'Defendant  held  to  have  had  a  right  to  cross- 
examine  witnesses  for  plaintiff  as  to  a  certain 
issue,  though  they  were  not  examined  on  such 
subject  on  direct  examhiatlon. — ^Detroit  Nat. 
Bank  v.  Union  Trust  Co.  (Mich.)  1092. 

I  7.    Remedies  of  pnroliaser. 

Under  pleading  in  action  for  recovery  of  price 
paid  for  fruit  farm,  evidence  that  number  of 
trees  on  farm  was  less  than  represented  by 
vendor  held  inadmissible. — Mestler  v.  Jeffries 
(Mich.)  994. 

Complaint  in  action  on  contract  held  to  state 
a  cause  of  action. — Heinrich  v.  Jenkins  (Minn.) 

«77. 

VENUE. 

Change  of  venue  in  municipal  courts,  see 
"Courts,"  S  2. 

Variance  between  proof  and  allegations  in  indict- 
ment or  information  as  to,  see  "Indictment 
and  Information,"  g  3. 

I    1.    Change  of  venue  or  plaoe  of  trial. 

•A  party  held  not  entitled  as  a  matter  of  right 
to  more  than  one  change  of  venue  under  Pub. 


Acts  1905.  p.  483,  No.   309. — ^SdnmiT,'! 
ford  Cireuit  Judge  (Mich.)  355. 

•Under  Pub.  Acts,  p.  483,  No.  309,  i  • 
held  not  entitled  to  a  second  change  of  nci- J 
the  ground  of  the  prejudice  of  tfa«  j^crJ 
Schmid  v.  Wexford  Circuit  Jadge  (MicU  »  I 

Members  of  corporation  AeM  not  eetrjii- 
notice  of  application  to  change  yenne  of  i»t  > 
ship    proceedings. — Nichol     v.    Mnrphj  Ot:\ 

•An  order  changing  the  reone  of  reeate'- 

groceedings  cannot  be  qaeationed  in  as  i 
y   the  receiver  a^inst   a    stockholte  t:  - 
lect   assessments. — Nicbol    t.    Murphy  (Hi:. 
70^ 

VERDICT. 

Directing  verdict  in  civil  actions,  tte  1~. 

SS. 
Direction  of  verdict   for   interrenor  is  ixr. 

of  replevin,  see  "Replevin,"  i  3. 
In  civil  actions,  see  "Trial,"  f  6L 
Quotient  verdict,  see  "Trial,''  f  5. 
Review  on  appeal  or  writ  of  error,  see  'if 

Wpeal  and  Error,"  S  14. 
aiver  of  error  in  denying    motjon  la  ist: 
verdict,  see  "Trial,"  {  8. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  i  O. 

VILLAGES. 

See  "Mnniciiml  Corporationa." 

VOTERS. 

See  "Elections." 

WAIVER. 

See  "Estoppel." 

Of  oijectioH*  to  partietUar  uat*,  kutnmak 

or  pnceedingt. 
See  "Trial,"  I  8. 

Breach  of  warranty,  see  "Sales,"  i  6.  _ 
Disclosure    of    nrivileged    communicatioo,  ct 

"Witnesses,"  J  1. 
Fraud    procuring    contract    of    gunaatf,  « 

"Guaranty,"  §  1. 
Process,  see  "Appearance." 

Of  right0  or  remedte*. 
Defense  of  limitation  of  action,  see  "Umititia 

of  Actions."  §§  4,  5. 
Forfeiture  of  insurance,  see  "InBnia]ice,"{9. 
Provisions  in  contract  of  sales,  see  "S»l».  i} 
Right  of  garnishee  to  trial  of  issues  laiMi^  ^^ 

'MSarnishment,"  S  8. 

WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

liiability  of  carrier  as  warehouseman,  «*  "^ 

riers,''  J  1.  . 

Sale  of  goods  in  public  warehouse,  see  'w''' 

WARNING. 

Employe,  see  "Master  and  Servant,"  I  8. 

WARRANT. 

To  confess  judgment,  see  " JadgmenC  t  ^ 
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WARRANTY. 

Insured,  see  "Insurance,"  {  7. 
"  josur&xice  policy,  see  "Insurance,"  I  4. 
■ale  of  goods,  see  "Sales,"  it  6,  8. 

\TERS    AND    WATER    COURSES. 

"Drains" ;  "Navigable  Waters." 
•    .bility     of    municipality    incorporated    after 
.   xecutioD  of  waterworks  contract,  see  "Munic- 

pal   Corporations,"  S  !• 

tenses  relating  to,  see  "Licenses,"  {  2. 

nitation    of    action    for    injuries    from    tile 
,,(rain,    see  "Limitation  of  Actions,"  |  2. 
./quirements  of  statute  of  frauds  as  to  agree- 

nent    permitting  one  to  drain  his  land  onto 

that  of  another,  see  "Frauds,  Statute  of,"  §  2. 

ater  courses  as  boundaries,  see  "Bonndaries." 

8  1. 

1.     Siurfaee  waters. 

*  Servient  estate  held  bound  to  take  natural 
■  >w   of  surface  water,  but  owner  of  dominant 

le  cannot  cast  it  on  the  lower  land  in  different 
-vanner   or  quantity  from  wliich  it  flowed  by 

ature. — ^Wirds  v.  Tier  Kandt  (Iowa)  108. 

..  Svidence  held  to  show  that  acts  of  owner  of 
.'  ominant  estate  did  not  materially  increase  flow 

•f  surface  water  upon  servient  estate. — Wirds 

'.  Vier  Kandt  (Iowa)  10& 

•-t   2.     Appropriation  and  preaoriptlaa. 

~    Permissive  use   of   premises   to   drain   water 
chereon   held  to   give   no   prescriptive    right — 
'Jones  y.  Stover  (Iowa)  112. 

[  I    3.     Artillolal     ponds,     reserrolrs,     and 
ohannels,  dams,  and  floiraBe. 

A  person  held  to  have  acquired  a  right  not  to 
have  his  drain  arbitrarily  cut  off  by  another 
without  substantial  proof  of  a  violation  of  the 
agreement  between  the  parties. — Thompson  v. 
Normanden  (Iowa)  315. 

♦One  who  raises  the  water  of  a  stream  by 
a  dam  held  liable  for  damages  by  the  flooding 
thereby  of  lands  above  it  not  only  at  ordinary 
low  water  but  at  ordinary  high  water. — Allen 
V.  Thomapple  Electric  Co.  (Mich.)  79. 

In  an  action  for  damages  for  the  overflow  of 
plaintiff's  land  by  a  milldam  maintained  by 
defendant,  evidence  held  to  show  that  plaintiff 
granted  the  right  to  overflow  the  laud  by  deed 
and  that  defendant  had  succeeded  to  the  title. — 
Schlag  V.  Grooding-C^oze  Co.   (Minn.)  11. 

I  4.    Pnbllc  irater  anpply. 

A  franchise  or  contract  to  construct  water- 
works can  be  conferred  only  through  authority 
delegated  from  the  state.— Washburn  Water 
Works  Co.  T.  City  of  Washburn  (Wis.)  194. 

WAYS. 

Public  ways,  see  "Highways";  "Municipal  Cor- 
porations,'* {{  2,  Q,  7,  a 

WEAPONS. 

Admissions  as  evidence  in  prosecution  for  caiv 
rying  concealed  weapon,  see  "Criminal  Law," 
{3. 

WIDOWS. 

Dower,  see  "Dower." 

Bights  under  statutes  of  descent  and  distribu- 
tion, see  "Descent  and  Distribution,"  §  1. 


WILLS. 

See   "Descent   and    Distribution";   "Executors 

and  Administrators." 
Construction     and     execution     of     trusts,     see 

"Trusts." 
Legacy  and  succession  taxes,  see  "Taxation," 

§  18. 

I   1.    Testamentarr  oapaoltT* 

Facts  held  not  to  show  that  a  father's  opinion 
in  regard  to  his  son  amounted  to  an  insane  de- 
lusion.— Bean  v.  Bean  (Mich.)  369. 

i  2.    Reqnisites  and  Talidlty. 

*A  deed  held  a  testamentary  instrument  and 
subject  to  revocation  during  the  lifetime  of 
either  grantor.— Leonard  v.  Leonard  (Mich.) 
985. 

*A  deed  held  not  a  will  either  under  Rev.  Civ. 
Code,  §§  1(X)&-1011,  or  in  the  absence  of  stat- 
ute.--Jones  v.  Jones  (S.  D.)  23. 

i  3.  Probate,  eatablishntent,  and  annnl- 
ment. 

Where  heirs  executed  an  agreement  for  the 
distribution  of  the  property  and  the  probate 
of  a  will,  held,  that  the  circuit  court  in  pro- 
ceedings for  the  probate  of  the  will  had  au- 
thority to  give  effect  to  the  instrument  so  as  to 
preclude  a  contest. — Bean  t.  Bean  (Mich.)  369. 

*The  county  court  has  original  Jurisdiction 
of  the  probate  of  a  will,  and  its  order  admitting 
a  will  to  probate  is  conclusive  unless  by  a 
direct  proceeding  it  is  reversed. — Byron  Reed 
Co.  T.  Klabnnde  (Neb.)  133. 

§   4.   Oonstmetlon. 

•CJertain  provisions  in  a  will  held  not  to  create 
a  precatory  trust. — Trustees  of  Hillsdale  Col- 
lege T.  Wood  (Mich.)  675. 

A  repugnancy  between  clauses  of  a  will  will 
not  be  raised  by  construction,  but  the  instrument 
will,  if  possible,  be  so  interpreted  as  to  give 
effect  to  all  its  provisions. — Hartley  v.  Hartley 
(Neb.)  979. 

'Where  there  is  an  irreconcilable  repugnancy 
between  the  clauses  of  a  will,  the  later  will 
prevail  over  the  earlier. — Hartley  v.  Hartley 
(Neb.)  979. 

WITNESSES. 

See  "Depositions";    "Evidence." 

Continuance  for  absence  of  witnesses,  see  "Crim- 
inal Law,"  §  4. 

Examination  {of  witnesses  in  chancery,  see 
"Equity,"  |  6. 

Experts,   see  "Evidence,"  !  10. 

Knowledge  of  witness  as  affecting  admissibility 
of  their  testimony,  see  "Evidence,"  {  7. 

Opinions,  see  "Evidence,"  {  10. 

Perjury,  see  "Perjury." 

Production  of  trial  in  criminal  prosecution,  see 
"Criminal  Law,"  g  5. 

Rebuttal  of  presumption  arising  from  failure  to 
call  witness,  see  "Evidence,"  }  2. 

f   1.    Oompeteney. 

A  witness  held  under  the  statute  incompetent 
to  testify  as  to  any  transactions  between  him- 
self and  defendant's  intestate. — McElroy  v.  All- 
free  (Iowa)  116. 

*A  witness  held  under  the  statute  competent 
in  an  action  against  an  administrator  to  testify 
as  to  transactions  between  decedent  and  another 
in  which  witness  took  no  part. — HcElroy  v.  All- 
free  (Iowa)    116. 

On  proceedings  to  establish  a  claim  against 
the  estate  of  a  decedent  a  witness  held  incompe- 
tent under  Code,  {  4604.— ^McElroy  T.  Allfree 
(Iowa)  119. 


*Poiat  annotated.    See  ayUabna. 
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In  an  action  against  an  administrator  and 
another,  the  filing  of  a  stipulation  for  jadg- 
ment  against  the  latter  held  to  have  removed 
the  bar  of  Code,  |  4604,  against  him  as  a 
witness. — Culbertson  v.  Salinger  &  Brigham 
(Iowa)  454. 

A  defendant  who  was  subject  to  Judgment 
against  him  by  stipulation  held,  owing  to  a 
cross-petition  filed  under  Code,  g  3574,  a  party 
to  the  action,  so  as  to  disqualify  liim  as  a 
witness,  under  Code,  §  4604.— CU^b^Btson  v. 
Salinger  &  Brigham  (Iowa)  4S4. 

A  witness  held  not  Incompetent,  under  Code, 
{  4604,  on  the  ground  that  plaintiff  bad  obtained 
big  interest  under  or  through  the  witness. — Cul- 
bertson  V.    Salinger   &   Brigham    (Iowa)    454. 

In  view  of  Code,  |  3448,  held  that  a  witness 
was  not  competent,  notwithstanding  section 
4604,  on  the  ground  that  any  cause  of  action 
disclosed  against  him  would  be  barred  by  limita- 
tions.—Culbertson  T.  Salinger  &  Brigham 
(Iowa)  454. 

A  witness  held  incompetent  to  testify  to 
transactions  between  himself  and  a  decedent, 
under  Code,  S  4604. — Culbertson  v.  Salinger 
&  Brigham  (Iowa)  454. 

A  witness  held  not  competent,  notwithstanding 
C!ode,  f  4604,  by  the  fact  that,  though  the  evi- 
dence might  disclose  a  cause  of  action  against 
him,  it  would  be  barred  by  limitations.— Cul- 
bertson  v.   Salinger   &  Brigham    (Iowa)    454. 

Under  Code,  |  4604,  a  widow  held  not  en- 
titled to  testify  to  declarations  of  her  husband 
with  reference  to  his  remaining  property  at 
the  time  they  executed  a  conveyance  of  a  portion 
thereof  to  the  hu8t>and'8  son. — ^Beechley  v. 
Beechley  (Iowa)  762. 

•Under  Comp.  Laws  1897,  g  104212,  certain 
evidence  of  defendant  as  to  transactions  with 
complainant's  decedent  held  competent  in  an  ac- 
tion by  complainant  as  administrator  to  have  a 
deed  absolute  in  form  declared  a  mortgage. — 
Cady  V.  Burgess  (Mich.)  414. 

'Under  Comp.  Laws,  {  10,212,  a  defendant  in 
ejectment  held  not  entitled  to  testify  to  the  acts 
and  conversations  of  the  deceased  grantor  made 
at  the  time  of  measuring  oS  his  land. — Rix  ▼. 
Smith   (Mich.)   691. 

•Under  Comp.  Laws  1897,  {  10,212,  a  buyer 
sued  for  the  price  of  goods  sold  by  a  corporation 
through  its  saleman  since  deceased  held  not  en- 
titled to  testify  as  to  representations  made  by 
the  salesman  in  effecting  the  sale. — Julius  Kess- 
ler  &  C>>.  V.  Zacharias    (Mich.)   1012. 

•The  provisions  of  Code  Civ.  Proc.  i  333, 
against  the  disclosure  of  confidential  communi- 
cations, may  be  waived,  and  a  party  calling  the 
attorney  who  has  prepared  a  will  as  a  witness 
thereto  is  a  consent  that  he  may  disclose  the 
facts  attending  its  execution. — Brown  y.  Brown 
(Neb.)   180. 

•An  objection  to  evidence  as  incompetent  doss 
not  go  to  the  competency  of  the  witness. — 
Brown  v.  Brown  (Neb.)   180. 

•It  is  competent  for  plaintiff,  in  an  action 
against  the  administrator  of  a  decedent,  to  tes- 
tify concerning  communications  he  may  have 
had  with  persons  representing  the  decedent. — 
Guillaume  v.  Flannery  (S.  D.)  255. 

•Under  Rev.  Code  Civ.  Proc.  |  486,  the  wife 
of  plaintiff  suing  to  recover  an  indebtedness  held 
a  competent  witness.— Guillaume  v.  Flannerr  (S. 
D.)  255. 

I  2.    Ezamlnatlon. 

Sustaining  on  the  ground  of  indefiniteness  of 
time  an  objection  to  a  question  to  witness  held 
not  error. — State  v.  Woodard  (Iowa)  7.53. 


To  i>ermit  the  prosecuting  attorney  t»  ai 
the  prosecutrix  a  certain  question  with  reep^ 
to  cnanging  her  testimony  nven  on  cTos§-n. 
amination  held  not  error. — People  r.  MnriikT 
(Mich.)  1009. 

Where  defendant's  attorney  oongM  by  cn»i. 
examination  to  reflect  on  tine  character  of  -. 
nerson  who  was  not  a  witness  for  the  state  ai 
who  did  not  appear  at  the  trial,  the  court  co-.ic 
restrict  such  cross-examination. — ^tate  r.  Peter- 
son   (Minn.)  0. 

Where  plaintiff  sued  defendants  alleging  i 
conspiracy  in  an  exchange  of  land,  there  va. 
no  error  in  permitting  the  defendants  on  cros*- 
examination  of  plaintiff  to  show  his  var:ri7.< 
experiences  in  real  estate  transactions. — KnU* 
V.  Boyle  (Minn.)  847. 

•The  right  to  claim  privilege  not  to  give  tesiti- 
mony  criminating  himself  held  personal  to  tb> 
witness. — State  v.  Mungeon  (S.  D.)  552. 

•In  a  criminal  prosecation  it  Is  proper  for  tU 
court  to  cross-examine  witnesses,  bat  this  ponv; 
should  be  carefully  exercised  so  as  not  to  betraj 
bias  nor  give  the  jury  an  impression  that  ci» 
judge  has  made  up  his  mind  as  to  the  facts.— 
Komp  V.  State  (Wis.)  46. 

i  3.     Orediltllity,    liapeaeluBeat.   evatn* 
dietion,  and  oorroboratloB. 

•In  a  criminal  trial  a  witness  was  properlr 
asked  on  cross-examination,  to  show  his  interest, 
whether  he  expected  a  portion  of  the  rerLtl 
offered. — ^People  v.  Harper  (Mich.)  689. 

In  a  criminal  trial  the  exclusion  of  certiii 
evidence  to  imjjeach  witness  heldprejudidal  e^ 
ror. — People  t.  Harper  (Mich.)  689. 

*In  action  by  indorsees  on  note,  evid«x( 
of  statements  by  witness  contrary  to  bis  tpsi- 
mony  held  admissible  for  purpose  of  impeadi- 
ment— Carey  v.  Nissle  (Mich.)  783. 

WOODS  AND  FORESTS. 

Damages  for  destruction  by  fire,  see  "Damagn." 

§  4. 
Taxation  of  standing  timber,  see   "Tazabos, 

i  6. 

WORK  AND  UBOR. 

Liens  tor  work  and  materials,  see  "Mechanic^ 
Liens." 

•Where  a  well  contractor  volantarily  aban- 
doned the  contract,  did  not  obtain  an  engineer'i 
certificate  as  required,  and  conferred  no  benefit 
on  defendant,  he  was  not  entitled  to  rccorer  on 
a  quantum  meruit. — Miller  v.  Mason  (}ity  &  Ft. 
D.  R.  Co.  aowa)  302. 

WRITS. 

See  "Process." 

Particular  writt. 
See  "Certiorari" ;    "Execution" ;    "Habeas  (3l>^ 

pus";     "Injunction";     "Mandamus";    "Quo 

Warranto" ;    "Replevin." 
Writ  of  error,  see  "Appeal  and  Error." 

WRONGFUL  ATTACHMENT. 

See  "Attachment,"  {  Z 

YEAR. 

E>3tates  for  years,  see  "Landlord  and  Tenant" 


•Point  annotated.    See  syllaltas. 
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